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road  tracks 

n  Qen.  Avem.  obap.  tb.    InoorporBtion  law 

IS  QflD.  Avem.  obap.  H.    HIsbt  of  alien  to 
Told  real  estate., 
a  Gen.  AHBem.Maroli8.UBa    Ext endlo? mu- 
nicipal boundaries. . 
Rented  Statute*,  1860. 

HESSS-aM.    BlBbtof  alleotolDherlt  land... 
Oad*. 


470.  Power  to  acquire  land  for  streets 

im,  DatDHBrn  foritreetopenlnir _, 

Ifm.  Taking  private  property  tor  streets. . . 

121K.  Trans  rer  swIcobM 

"■■"  "^  "  lU  totestoUr^rli[faiaov«r 


IW 


torrltorj' . . 

MeOhin'i  Code. 

11788.    InoorpofstlOD  law _,     138 

'"*     Injunction —- ' 


tta.    Limitation  of  ncUoitf... 


1861,  Jnne  4.  Bedemptlon  law 

1808,  obap.  UN.   BedempdOD  from  Judicial  sale 

Generai  Statute*.  1889. 
CfaBp.>T.  I80t    Demand*  BcalDctdMedebt'ses- 


Kontnckjr. 

Qmititution, 
I1T4.    UtiUorm  tazatloo _. 


Uia.    Ti  OD  f  otetgn  loan  aaam^iu^* '. 


i,CoogIc 


IHtaU  and  Spadal  Law, 
UBr,  dutp.  US.    Chsrterof  Watemile 

atiap.8,IU.    Blgbt  of  inaroT  UhTOta UT 

00.11.    DlToroefordeiertlon. .._..._.    *" 


Coda  of  FvUU  Loeal  LOM. 
Ait.t,llA    OoroDan 

Cod4. 

ttt.tt,*i.    LUntUtUaa  o(  KctMn  for  oecU- 

freot  kUllDsot  penoa Sll 

1S,IM.    Abalement  of  aotloii  tor  ml>- 


All.    DeathoertlOrata.. 


atatvM. 
ytK.tittsp.tL    Htghway III 

ITW.  obap.  B8, 1 1.    Miikln«'liletawark> „..  , 

Uia.olup.in,IL    UKkinK  blihwun ] 

1871,  chap.  1S8.    ItoBd  cammiaiioDeT I 

cbap.»l9.II.    UlsbvarlKiei 1 

18T8.  eb*p.  BL  1 1.    RoadoommlaloDw 1 

UT7. obap.  H.    HUrhwartuca 1 

Utt,oli«p.lEL    BeoOTd  of  deMxpaUoa  of  atoo- 

UH,  Mwp.  BtO.    FennlaaloD  to  ei«bt   elMtrl'o 

— ike  InatreetB f 

f  umlub  Itebt   * 
towaoIU«bt 


pokel 

Blgbtol 

mi.  olMr.  no,  1 1>>  Pnrcbanb] 


lMlctaap.ttt.lt&    Fowereot  road  oommlt- 


Rmiud  Statute*. 

L    UaUiwhIcI 

, 1    osuBCd    bT  repalrliiB 

burhwars ] 

H9.ie.    Makluff  blffbwan 1 

PtMie  Statuiel. 

Otao.  IT,  I  TO-    Foveraotroad  cominlailoDar..  1 

49,He.71L.    Uaklair  blBbwan 1 

J0,III.8,4.    MaklDB>ewera _ 1 

U,I8.    MaklnB  and  repelrlDB  hltHwaya  ] 

18.    Maktne  blKbwan ] 

ii.   Iiijiirlea  caused    br  repelrliiB 

hiahw»y«.._ I 

«L    HiBhwarmies 1 

.miSa.    Sale  of  electric  plant  to  town.,  i 
I1N,I&    Becordot  deelfrnalloD  of  loca- 
tion of  electrio  polM i 

Oorutitation. 

Art.S>lfB>    Dnraaaooable  ■oarobw ..,.^.    I 

Statviei. 
UR,p.uaL    Board  otwi 
•*"  -  UA  aulxl.  flO.    D 

arahilL  Detroit . 

ij.8,p.iaii.     Board  of  water  DODmla- 

iMa,iro.aikia.  unlawful  tj 
nL.R.A.. 


KftlJ.     Dnlawtul  tr 
MM.   Seaieb  warraDw. 
MTB.    BeooKDlaiDoelr 


Alt  LI  It    Doe  proopea  of  law 

7.    Due  proccnof  law 

B.    Bight  to  obtain  pracUoe... 


HlssonrL 

0»nttituti«n,  ISet. 


U,iaL   mreMnillwarrniDOblaea 800 

U.II.    Amendment  of  CoDsttturlon BIB 


atatvtti. 
UEEiMoT.  ni    Oorponitlonl-.. 
UB7.  Harob  1,    Laclede  Oaatlrbl 
MarobSL    Laolede  QBallglit 


Bmited  Statuta.  18B6. 

OfaapaBt,  IB.    Omtlnnatlonofstatnta 

BetiMed  StatvUi,  1889. 

ma.  TflegrHph  wlrti  In  Jtreera 

SIM.  Contrart  in  oooilderatlDD 

BUa.  MeobiinlcaMleni._ t 

8181.  Eaforvemeittof  meahinlca' lien _    I 

eina.  service  or  notice - —    5 

IB8T.  Kxeouilon  of  Judgment  filed  la  olroult 


I'  lien*.. 


ToLI,  p.  ion.    loluootlotl ^, < 

Hontftna. 

ContfitutioK. 

AiblllL    ImpatrftiK ohiigaf Ion  of  oontraot  1 

IB.   Prtvater.iaUs,- 1 

U,IB.    Tnbllo  coil  trol  of  rail  waya t 

T.    Equal  rigntii  OD  railroadg _.  I 

9.   Blgbt  of  eminent  domain I 


Co(H  qf  Vita  Proefaun.  189B. 

I    HU.    BMnlr?meni«  for  eierake  of  POW 

of  •'HI  meat  domain 

Uae.    Final  Judgment  on  appMl 


..CoeH^lc 


Mi.   Ballroad  eompaalM ~ 

UH.   Bii^t  to  t>ka  prapertr  for  pab- 


H.   BailnMdfMfbttMM.. 


Ohip.l4im,   iMiMfariaiMiM 

HAW  York. 

(hnititiitioH. 

AAU  Ifc    Doe proons of 4kir ,,  B 

M,lt,    Appolntnmitto  oOra i 

t,   Olrtl  nrvloB  ezamtnatfami 4 

atatvtm. 

ine.idiap.4l    taeaajlttn . t 

U01.eli*p.M.    BuniUrUwa 0 

ItlL  IntolTent  lain 

Hit,  ohap.  Btt.    BuDd«r  law* ( 

ML    DuiMxe  (or  loa  of  llfB 9 

lM>,obap.m>,    Damaiie  tor  ln«  of  lira I 

UM,  AtlanfioaTeDuein  aewlota...    9 

IRO,  diap.  n>    DamaceforloNotUfa. ] 

UU,alap.MH.    D«aeptkio    lo  Ml*  «    datrj 

producti .. ( 

UBleliM>.»l   anitprrlM t 

W.    BaDdulaM I 

UKafe^ikSIl    Ibuiufiictiu«ot«lnntdtai»- 

IM^  ebait.  in.    BoKulukni  <if  Ml*  of  JUdi^ 

product*. ( 

IHT,  diBp.  tn.   Premium  tm  ptmjliMtiiscood*   ( 
UiE.  obBi>.  WL  I  n.  SBlesofintoxloadDiSaiior   E 

UM.(ibati.KL    C)TllBer*lce _ I 

UM.cbv>W>    BartmniiK  on  Hiiiid*7 —_»-.-    t 

OrtenlMft  ZatctL 
*'ol.(p.Nl   Sundar  lawi ( 

Andreuft  Laiot, 

r.mt.  SDDdariBw* < 

Btetied  LatM. 
roi.i,p^l«.   BDodarlBwi „ ( 

Bniied  Btatuta. 

TOL^p>MI.IJ&    Bundaj  law* _.„„.    I 

im    Bondajlabiw «.—,.... < 

ttl.   SuDdaraalqi .,.., ^. < 

Horth  Dskote, 

CatttpOed  Statuia. 

tBML    Indrment  bi  niptevin _.._.    1 

Oodt  ef  Otvil  Pneedur*. 

ins.    SupenedeaioD  appaal __-_.    1 

m.  Com  bond I 

Ohio. 

Chnmtutiojt. 

Art.   ill.    liSttMallre  power _ I 

18.1&    OrsHDiBitloDofcltka I 

Statalet. 
im,  Apr.  ■  {I"ni  TOL  V,  PL  !«).    Uabllttr  of 

fOT°Sele«I 
Mve  appll- 

m, Handi  S {MIaw*,  7T).    Cttr commlnloiier 

ot  Akron ■ 

81  L.  R  A. 


M&Apr.n.    Akron  diarter .■■.._.. .,  ,     ■ 

ToL«,p.«n,    BdwiI  of  bc«llh„._ a 

BeoUid  Stalvftt. 
Un,1Sl.    Antbority  to  eatabUab  board  of 

heallb a 

WW.    Rflvlowot  acqnUtaHn  GHmlnal  caae...  S 

MOB.    Kevlsw  Dt  acquittal  In  crlmlDaloiiae...  B 

tS07.    Bevlew  of  acquittal  In  criminal  caM...  0 

not.    Bartow  of  aoqultialln  QTimliial  oasB...  • 

Orvyon. 

Alll.IL    QualMlaBtlon  of  eleotoi* I 

Lit.    OouDtr  onon* § 

IOounn'  oDut:!* 8 

Qualldbstlon  tor  oountr  oBeo....  8 

HIT.    Btate  law  omoera i 

1.18.    OontlDulDB  lawi  In  (oroe 1 

atatvtft. 

lMhp.ua.    BapetintendentofMbooh I 

'***'  -  in.    Dotr  of  atiOTDCr  geaurtl i 

Speoial  Lmet. 
Un,p.ai    HaklnB  women  eligible  to  eduoa- 

"inaloffloe* t 

Biltt  Code. 
I  T8B,*ubd.lL   Balea  of  penoaal  property  to 

beinwilUni ( 

X§B.   Temofofflee .... i 

~     "' aUoQ  of  olBoer ™.„. I 

StaiulM. 
t   dopoatli 

Rhode  Island. 

AfUio  atatvtm. 

OtapLimta-   BisbU of «u«n* 

Sontb   Oarolln», 
'   Omttttvtioa.  18SS. 
AicLim    BEOMrivpene* _ 


Mt ( 

Bonth  Dakote. 

CoHititution. 

AtbU.IT.    Powerof  oorporMloD  toboMn*! 

Compited  SatutM. 

I  sat,   FDworof  oouotTtonis .._....  i 

nUL    Duty  tomalDiaiD  poor  pftnon... t 

SBIT.  Ftfwerof  oorporaitoD  todBallnatook.  I 
BBS.    LlabllItT   of  directot*   tor   Impalnof 

capital  of  oorpontloD l 

USi.  Power  of  debtor  to  preteroredlton...  I 
MOD.    KSeot  of  fallur*  of  prefereooo  In  c«u- 

«nil  iMiinimeiit t 

WL    Wbu  oorporatlon  tafntolTMit..... ( 


IMS,  Extra  Sen.  obap.  U.     loveatment    of 
USO.  Kxtra  Boa.  ohap.  1^  p.  Br.    Bleotlva  frau^ 


I   TIB-  CountflruaiM'a  bood... 

Tin.  (^untT  trusieo'a  oalb... 

1107.  Boboolfund* 

1T1&  Forfeiture  of  corponte 


_,:|.,COOl^lC 


OmiMutim. 
Art.  10, 1 L    BolHna- ttook,  penonal  propertr-    1 

SUilula. 
ISCB.  p.  n,  I  Hk    OarUfltntlon    ol  quMtton  u> 


Bmited  Staivta. 


OOJUtitvtion. 

Alt.   l,l),0).l.    UDttOrni  taiBtloD... 


MU.    Tltleaolac 

10, 1 1.    Dnitonn  taiKtlon. 
StatvUt. 


1S8&    Cub  MjDMntoI  taxes 

ims,Harahiroiiirter'otAleiBDdiiB 

IBSe-«0.  p.  an,    Tuatton 

ai.lSi.    Peddler's  tlceme 

88.    Llcenaetox 

lisa,  P8b.a    Bectlns; 

March  S.    Trial  by  liuHge  of  peaoa... 

Oade. 
.   Oertalntyot  ofaanre  In  warrant.... 


m  oiHiTiatloit  by  Justloe... 

Sening'i  Btattttt*. 

oL  0.  pp.  nS,  00.    County  oommlH 

10.  pp.  lU,  SSI.    CouDiT  oommlH 

U,  p.  880.    CouDty  o '— ' 


imlailonarB .. 


Gffntlilvtien. 

Art.  11. 1 S.   AoconptablUty  of  pobllo  oOoen-    E 

Bm*  AniiotaUd  Godt. 

Tol.l,ltll.    I>at7  0f  oonntr  trewurer _..    C 

U7B.    Llablllt*  of  TGMel  for  penooil 

iDjurisB ll 

%  1 1SB.    AolloD  for  WTonstul  dealb 1 

IB0.    Action  for  Injurr  to  Dblld 1 

IIB. .  Abatement  of  aatJon  foe  pep. 

•ooal  iDjurlea .._.  ,1 

WsBt  Vii^ntk. 

ComHtution. 

Eroceasoflaw ~„__    1 
7  90urt  oommlMlwwn ] 


PP.U.a.  Ommtr 

P.S4*.   Ooantroon . 

M;  diap.  A 1 8a.    HossniDBUvat  lac|a..    i 

WiscoBaia. 

OnutitvUon. 

ArtS,l  t.  DIsguaHOoatlonotcwiiiibttovata  I 

&  Bffeotof  betonrigbttoTote. I 

^t  I.  LegtotatlTB  power.— J 

Si.  La«lBlatuTe  aball  not  Koal  dl- 


VSB.  p.  IKL    Power  to  jr 


118. 


proveowDta 


lax    IieTyof<ntTt»xe«.lV.".i;    i 
UO.    FarmeotBontof csDanU 

fund  ..  1 

m.    Appeal  I 

Elels  before  oontrwK 
rt _.    1 

ML    ImproTement  bond* 1 

1S&    Improvement  bond* ] 

138.    Epeaml  BBKwmeata   for 

tmprovemeDta I 

187.    Action  to  avoid  BpeiAl 

C(Mp.lte.    Inmranoe  poUdee.."""!!!!!    ] 

Bevued  Statvta. 

otoCbet  onrlgbttovol«... 
e  Bsenotea... 


.     leforbrlngioR  aotlOQ.. 

,    TtUnit  oaee  to  aupreme  o 

cepcioDB 

.    BDeM  of  oODvkiOoit  «f  Ollk 


DigtizedbyCOOgle 


LAWYERS'    EePORTS, 

AlfNOTATED. 


KENTUCKT  COtJBT  OP  APPBALi 


I.  N.  PAYTON,  Awt., 


atthoDcli  the  KiMiTer  wm  not  fllad  oo  the  daj 
lt>M  due,  It  bed  beeo  on  lUe  forwTeral  moatlx, 
whksta  fMt  b7  ths  ezerolte  of  ordliiai7  dilbtenM 
oonld  biTB  been  dkoorared  br  oooiimI  tMfora  eo- 


BMBt  la  Jiutlfled  t>r  tBe  fMti  that  dereodant 
•ubmltied  Uie  facta  ooadtuttiia  hli  dafenacta 
aaartoraer.  wltta  Ui«  requMt to pi^Mre  inaa- 
■wer,  and  then  went  t«  bit  botae  in  anotbar 
oountTrslyinBoii  the  ■ttoraer't  pramlM  lodo 
.  BO,  but  tbat  for  some  raaaoo  unknowD  u>  defaitd- 
aot  the  aDBwer  waa  not  llleiL 
S.  Tb«poir«rBlTanbyBtetntetoaelMik 
of  eonrt  to  liane  l^Jnnetlon  ovdors  <■>- 
not  be  axFiclaed  bjp  hig  deputy  under  a  atatuta 
proTldlofr  tbat  ao;  duty  eii>iliied  upon  a  mlol^ 
tarlal  olBoer  and  anr  act  permitted  to  be  done  bf 
bln>  mar  be  performed  1)7  bla  lawful  depulr, 

(June  SL  UHJ 


K(n&— JTnllgeiKa  oi  a  eouai/nr,  and  oi  a  bar  ti 

uwmctMu  ooQlnat  JudotMntt. 
L  J«  tt  cwwa  /ar  IwfwntWon*  ngnftut  Judanwnte. 
n.  ,i«  a  bar  (« InfimoHoM  offOMMt  MionwnU. 
a.  In  att«niHii0  eotirt. 


d.  rh  fTirnrfnIntnir  II  floTinM 
a.  fn  rcoard  ti>Mi(d«u)i. 
f.  In  usHTMnp  u  ifaiCenM. 
K.  Cdav  In  secMnp. 


efeua,  M  pnpam  an  asairar  f^ 
bim:  that  be  bad  relied  apontbiaatumteyla  intim- 
■e  to  do  ao,  and.  aoppoiInK  tbe  anawer  would  be 
filed  and  the  taae  pontlnned.  paid  no  more  attention 
to  the  oaae:  and  tbat  tbeattomer  bad  failed  to  die 
■n  iDswer,— M  the  neKUoeooe  of  tbe  attorney  It  the 
neglUreoce  of  tbe  oomplatDtM.  lUi  la  In  aooord 
irim  tbe  Keneral  dooCrtna 

An  Injunction  will  not  begrranicd  ajtalnat  ■  Judc- 
meotoo  iMBnrand  that  tbe  nettllsenaeafapartr. 
uiomer,  oracent  prerenlad  a  dafeoae  of  tbe  h>- 
UoD  at  law. 

Aa.  where oounaeLadTlMdtbatdefeDnwouldnot 
be  necnaanrr.  Balamao  t.  waioe,  1  Bob.  ft  Lef. 
XH;  Fentreai  T.  Bolihia.  N.  a  Tann  BepL  17T,  T  Am. 
DecIM. 

tmplorfd.  and  did  not  plead.  SUelda  v.  HoCIuhb, 
•  w.  va.  m 

Or  wbera  no  Aowlnc  It  made  ifeat  oomplalnant 
nlled  on  tbe  attomer.    BardonaU 

lumm. 


w  tbe  writ, 
M  to  tbe  ootut,  and  made  oo  de- 
fnae.    Attn  «.  Xoiabaad.  TI  Ta.  sn. 
SI  L.  R.  A. 


Or  on  the  ground  thatbe  made  do  defenae.  when 
the  defense  wookl  not  have  been  avallBble.  Ballow 
T.  Wtehlta  Coilntr,  74  Tex  SSB. 

Or  where  tbe  attomer  wai  irotely  nenUiceiit.  but 
tbeie  waa  no  idiaiye  of  fraud.  BUea  r.  Hoafaer,  U 
Wli.  ni;  Wjnn  T.  Wilaon,  Hempat.  MB. 

Oi  bacanae  the  attomer  failed  to  plntd  In  a  oaaa 
where  tbe  Judgment  waa  not  abowo  to  be  nnjuat. 
Hartford  T.  Ina.  Go.  t.  Herei.  8D  Net).  IflL 

And  an  Injunction  will  not  be  rranted  on  tha 
rroond  of  neBltgeDoe  of  tbe  attomer.  where  tbe ' 
defenae  wa*  not  made  known  to  the  attorney. 
Ballow  T.  Wloblla  Oounlr.  •upro. 

Or  where  be  necleoted  to  d^end.  even  tbongb  be 

'      '  '  Parker.  I  Hoaliea.  C;  C;  I4& 

ooount  of  neffHirena 
.  la  by  writ  of  error  eo  _... 
noou.    Shepard  T.  AkeraSTenn.Ui.  SIA 

Or  by  aottoo  acainat  ooooael.  JUd.;  Amea  *. 
Snider.  6t  111.  W:  BnrhorM  r.  Armatrons,  41  Ted. 
Bep.E. 

Or  on  the  Rround  ibat  othar  ooanael  oonld  hare 
been  employed.  Crim  v.  Handler.  H  H.  B.  IIS^N 
Ik  ad.  SIB. 

The  failure  of  a  husband  to  defend  for  a  wife  at 
Inatmoteo  will  not  authorlie  en  Injunotion  whera 
there  to  no  fnnd.    HerlUe  v.  Pope,  Hi  N.  C  >«. 

Neither  will  the  nerlUcenae  of  a  twantr  olerk  to 
dlBcloaeserrloeot procenamiliiBtacouDty.  Knox 
County  T. Banhman. ISBU. e.U£,nued.Iiat. 

Neither  will  the  nearllBMiea  of  a  oltr  attomer  Id 
not  aaoertainlns  tbe  oauie  of  aodon  asatoat  a  alty 
Darlinc  t.  Baltimore,  SI  Ud.  L 

Neither  will  oeclhteaoe  of  tbe  attorney  In  mak 
luK  a  defenae  and  tbe  abaenoe  of  oomptalnant. 
Odell  T.  Mundy.  M  Ga.  B4L 

lAie  abaaooe  of  oomplalnant  and  hit  enaagementa 
b)  bnahien  an  not  oauae  for  enjoining  ■  ]udg. 
ment.    CammannT.'Rrapbagan,  IN.  J.Bq.  K. 

And  that  aiteudaooe  on  oourt  was  prevented  by 
III  mi  of  public  bualneat  will  noc  Jutllly  an  Injuno- 
tlon.  where  no  dlllttenoe  la  abown.  Smith  v> 
Lowry.  1  Johns.  Cb.  SSL 

And  abaance  trmn  court  a  whole  term  by  dafend- 
ai)tinaclvlioate,attha  iDstaooaot  auonar  tor 


ivCooi^ 


3c. 


H 


Ehntuoks  Covbt  or  Apfkau. 


JvuKt 


APPEAL  by  compUliiNt  from  a  Jadgment 
of  the  Cfroiit  Court  for  Barren  CouDtj  in 
hroT  of  deffndaat  la  a  proceedtog  brongbt  tc 
enjoto  tbe  enforcement  of  an  execution  upone 
judgment  which  had  been  euLered  againit  com- 
ptainatit.    Afflntud. 

The  faclB  are  staled  in  Ibe  opinion. 

Mr,  8.  S.  Puton  for  appellant. 

Mr.  Lewii  mcHaotra,  appellM,  fn  pro- 
pria pertann: 

A.  new  trial  ougbt  not  (o  be  awarded  on  ac- 
oouDt  of  (be  ncKlect  of  the  agent  or  attorney 
of  the  partj  applying  for  It;  for  such  neglect 
it  equivalent  to  the  neglect  of  the  party  blm- 
Mlf,  and  be  may  bare  a  remedy  over  against 
bia  agent  or  attorney. 

Patterton  v.  Mattlieia,  8  Bibb,  C:. 

The  negligence  or  improper  conduct  of  an 
attorney  employed  to  defend  a  suit  at  law,  or 
bia  failure  oi  neglect  to  defend  the  action, 
will  not  Juatify  an  injunction  against  the 
Indgment. 

iBlgb,  In].  Sded.  eSlO. 

Where  fraud  is  relied  on  as  th«  foundation 
for  an  injunction,  the  allegatlong  must  be  of 
■peclQc  and  dellDite  acta. 

IHlgb,  IdJ.  Sded.  gSl, 

A  deputy  clerh  has  no  power  to  make  sncb 
tn  order.  Tbe  power  to  be  exercUed  la  quasi 
Judicial  and  cannot  be  delegated. 

19  Am.  &  En^  Enc  I«w,  p.  461;  Oom.  \. 
Jotut,  10  Bush,  749. 


The  power  is  delegated  alone  to  tbe  tierb. 
The  coDildence  is  reposed  alooe  in  hlin,  and 
the  mere  appointmenr,  by  him,  of  a  deputy 
does  not  cloibc  such  person  wilh  Ibis  power. 

Hartman  v.  Hartman.  !5  Ky.  L.  Rep  888. 

It  does  not  appear  from  tbe  pi'iiiion  ibat  iba 
Judge  of  tbe  court  was  absem  from  the  county 
when  the  Injunction  was  granted. 

JaeeU  \.  louimlU  A  N.  &  Co.  10  Buab. 


J.,  delivered  the  opinion  of  the 

This  equitable  action  was  brought  by  ap- 
pellant In  the  Barren  circuit  court  against 
appellee  and  the  sheriff  of  Hart  county,  Ky., 
for  the  purpose  of  enjoining  the  levy  and 
collection  of  an  execution  then  in  the  handa 
of  aaid  sheriff,  and  which  had  been  isHued 
on  a  cummoo  law  Judgment  rendered  by  tbe 
aald  Barren  circuit  court  in  favor  of  appellee 
against  appellant.  It  is.  In  substance,  al* 
leged  by  appellant  In  bia  petition  that  be 
was  employed  by  one  Mary  G.  Burks,  ad- 
ministratrix of  John  Burks,  deceaaed,  to  aid 
ber  In  collecting  the  assets  and  paying  tbe 
debts  of  the  estate  of  intestate,  and  that, 
while  BO  engaged,  he  accepted  an  order  given 
on  himself  by  the  said  administratrix  to  ap- 
pellee, with  tbe  understanding  that  be  was 
to  pay  It  out  of  funds  that  he  might  collect 
for  the  estate  of  said  Intestate,  and  not  otber- 


Malntur.w 


I  waaemplored  bj  tbe  defendant 
■,  aod  wbo  advised  him  to  temaln 
abaeot,  is  not  ■DflMent  tnoimd  to  en}oln  eieoutlon 
of  tbe  ludrment  rendered  Id  tbe  dvUsutU  neither 
la  tbe  bot  Ibat  compUlnaDt  bad  employed  Dounsel, 
■od  leocdved  a  meesaKe  (com  bim  tbat  he  was  siok 

OUlff,  SI  Ba.  Bi. 

And  lellanoe  on  a  oodefendant^  promliaa  to 
defend  wlU  not  autborln  an  Injunction,  wben 
•uob  oodetendanc  was  an  attomer.  but  no  retalMr 
was  paid,  and  Ite  made  a  defenae  tor  bocb,  and 
nesTlT  two  yean  afterwacda  suoh  suit  oai  dta- 
mMed  as  to  tbe  attorney,  and  Judgment  taken 
aaalnst  tbe  oomtAUuauL   Bardonskl  t.  Bardonskl, 

m  111.  ist. 

Bmt>loyluit  an  altomer  and  simply  BsktoBblm  to 
look  after  all  buatneiB,  without  reteirInK  to  any 
partloulaT  oase.  will  not  entitle  to  an  InJunoCIOD 
aaalnst  ■  Judyment  wliere  aucb  attorney  tailed  to 
defend.    Watta  *.  Qarle.»  Ala.  BIT. 

But  In  Kayo  v.  Bentley,  i  Call    (Ta.)  BtB,  It  was 

lield  tint  the  neiiligenoe  oT  tbe  olerk  of  court  tn 

(alllnfrto  set  aside  a  Judgmental  directed  would 

authorise  an  Injunction  acalost  the  same. 

n.  Jit  attar  toimixmctiimtagaimtiaSgnunt^ 

a.  In  attending  cowU 

Oomplatnanfa  abeenoe  from  eourt  tlirouiib 
neRllgeiw  will  prevent  an  Injunction  agaiDst  the 
Judgment. 

As  M  slMence  ososad  by  aooldent  or  mistake,  see 
note  on  Znfunetl'miaoiilnil  jvdijmenU  obtained  bv 
Miud,  oreidsnt,  mMoks.  turpiitt,  and  duran,  to 
HerrlmaD  v.  Walton  (Cal.)  BD  I..  R.  A  TBB. 

Bo,  not  appearing  at  tberatum  term,  or  at  the 
next  termat  which  Judgment  was  taken  in  tbe  fall 
of  IMl,  when  dz  months  bad  elapsed  from  time  of 
service  aod  no  oounsel  was  employed,  wui  such 
negilence  as  wfU  prevent  an  InJuncDoa.  although 
there  was  some  excitement  In  the  couQCry  on 
aeoount  of  the  war.    GaoT^u  v.  TutC.  SB  Mo.  111. 

And  negllvenoeof  eomplalnaetla  not  attencllnf 
Bl  L.  a  A. 


tbeti 


testify  or  crosa-examlne  the  wltneesv 
will  prevent  him  from  obtaining-  an  Injunollon 
BfinlnBt  the  Judifment  where  be  had  tbe  opportu- 
nity to  defend.    Amesv.  Snider.  KHJ.  416. 

And  absenee  from  the  stale  at  tbe  time  of  trial, 
when  complainant  knew  that  he  bad  t>een  aoed. 
and  made  no  rreparailoo  fortrtal.  and  mve  do 
penonal  attention  to  tiie  case,  will  prevent  an 
Injunotton,    Burnley  v.  Bloe.  £1  Tei.  1T1. 

NeKltsenoe  of  defendants  In  falling  to  attend 
eourt:,and1nslmply  teleKrapbtngthat  ibey  wlU  t>e 
unable  to  procure  tbe  attendance  of  their  wlt- 
noosne.  and  will  not  be  there,  will  prevent  an 
Injunotton  against  tbe  Judrment,  or  an  execution. 
Uoota  T.  Cohen  (Ulsa.)  It  So.  6S3. 

And  neKllgence  In  falling  to  make  preparaClona 
for  trial  wlU  prevent  an  Injanotfon.  where  com- 
plalnantwas  unable  to  be  present  In  ooort.  Mc- 
Collum  T.  Prewltt.81  Ala.  GTS,  1  Ala.  SeL  Caa.  «e. 

Bo.  failure  to  aacertain  when  a  case  stands  for 
trial  is  such  nesllgeaoetbat  a  Judgment  rendered 
thereon  will  not  tie  enjoined.  Comba  v.  Choven. 
B8  Gb.;7S. 

And  forffetfalnesBof  aparty  aatoasultpeodlOK 
will  prevent  an  Injunction  agalnat  theJudgmenT. 
Cullum  V.  Quey,  1  Ala.  SSL 

And  negligence  In  not  attending  conrtwill  pre- 
vent an  Injunailon  aKBlnst  tbe  Judgment,  although 
tbp  Judge  had  said  at  the  prior  term  that  be  woDid 
tot  u-y  that  cauae.    While  v.  Ckhal.SSwBO.GBO. 

A  Judgment  In  ejectment  In  wbloh  do  defense 
was  made,  was  not  enjoined  where  oomplalnant. 
pteeumed  that  tbe  suit  was  abandoned,  and  did 
not  atlend  court  tiecause  abe  did  not  hear  any- 
tblng  from  her  attorney,  who  bad  told  ber  to  fT" 
home  and  rest  oontent«d.  although  stM  afterwards 
eeni  thpcopy  oriheiummonsservedon  bertohim 
iDl  tfaoughl  that  he  would  Inform  ber  if  ber 
preeenoe  was  needed.  Hoey  T.  Jaokaon,  U  Via. 
HI. 

Where  a  suit  was  pending  and  defendanta  were 
treadyln  ilelault  wbena  dlaobargelD  bankrulitoy 
ru  obtained  by  the  d<~     -     -       -   -- 


..CoeH^lc 


18BS. 


Pattok  v.  HcQuowk. 


wIm,  «Bd  that  tbe  ozecutlon  Bought  to  be  en- ' 
Joined  was  insuod  on  a  Judgment  rendered  fn 
an  action  at  law  brought  by  appellee  against 
him  OD  thia  accept^  order.  It  U  funher  al  ■ 
leged  that  he  had  not,  at  the  time  said  suit 
was  biought,  nor  at  anj  time  after  tbe  ac- 
ceptance  of  the  order,  aaj  money  or  assets 
belonglDK  to  the  estate  of  nid  Burka  ia  bis 
hands,  with  which  to  pay  said  order  or  any 
part  thereof;  that  upon  being  served  with 
process  In  the  action  he  went  to  Qlasgow, 
and  laid  these  facte,  together  with  the  fact 
that  he  was  In  no  way  individually  liable 
on  said  claim,  before  a  practicing  attoroey 
of  that  bar,  whom  he  requested  to  prepare 
and  file  an  answer  for  him  in  tbe  action,  and 
who  promised  and  agreed  to  do  so ;  that,  sup- 
posing that  this  would  be  done,  and  suppos- 
ing that  Uie  action  would  thereupon  stand 
GODtinued  for  that  term,  he  then  returned  to 


tomey  failed  to  file  tlie  ansner  or  make  de- 
fense for  him,  and  the  appellee  wrongfully 
and  fisndulently  took  the  judgment  against 
him  on  which  tbe  esecutlon  songht  to  be 
enjoined  was  Issued.  Tbe  petition  further 
charges  that  Lewis  McQuown,  nho,  as  ad- 
minfttrator  of  W.  H.  Botts,  deceased,  Is  ap- 
pellee herein,  and  who  recoveied  said  Judg- 
ment against  appellant,  is  also  the  attorney 
for  tbe  eatate  «  said  John  Burks,  dr ■* 


thereof,  appellai 
be  able  to  collect  anything  more  belonging 
to  said  estate,  or  to  pay  the  detuand  of  ap- 
pellee;  and  concluded  with  the  usual  aver' 
menta  that,  unless  an  injunction  be  issued. 
bis  Individual  property  will  be  levied  on 
and  sold,  and  be  will  be  subjected  to  great, 
irreparable  loss  and  injury.  On  tbe  day  on 
which  this  petition  was  filed,  to  wit,  August 
M.  1893,  and  without  ootice  to  appellee,  an 
order  of  injuoction  was  entered,  and  an  in- 
junction aa  prayed  for  was  issued,  restrain- 
ing the  sberiff  from  levying  said  execution 
OD  tbe  property  of  appellant,  and  from  tak- 
ing any  further  stepa  thereunder,  until  the 
further  order  of  the  court,  which  was  in  due 
time  executed  upon  said  sheriff.  At  the  suc- 
ceeding term  of  tbe  court — not,  howeyer,  on 
tbe  tbird  dav  of  the  term,  which  commenced 
on  the  third  Monday  in  November,  but  on 
the  IBth  day  of  December.  1893-~appellee 
filed  an  answer  conlrovertinff  all  the  allega- 
tions of  the  petition,  and  pleading  afflnna- 
tlvely  the  facts  attending  the  giving  of  the 
order  on  appellant  by  Hr.  Burks,  and  iu  ac- 
ceptance by  appellant.  That  order,  with  the 
acceptance  thereon.  Is  made  a  part  of  the  an- 
swer, and  sbowB  on  Its  face  that  it  was  drawn 
on  appellant  and  aooept«d  by  him  Indlvld- 


■p  as  a  defMin,  an  Injnnotlan  was  relnseil  afatnst 
tbe  judinnent,  altboDfrfa  tbe  detendaina  beloa  Is 
default  lupnoaed  the  Judmaent  had  been  oaleted 
beloretbedlactiarxsaBtbar  oottld  baveoomiwUed 
ibe  plaintiff  to  taka  his  Judfineat  Induqcontssi 
and  bave  no  debt  to  oomiJatn  o(  tbe  result  of 
ibelr  own  oegUeetMsch  Bellamrv.  Woodwn,*  Go. 
in.  48  Am.  Deo.  XL    Bat  see  next  oese. 

BatlnCarrlniRoav.HolaMrd.lTOoDa.  B8a.»b«« 
a  narty  suppoaed  a  Judtcment  vas  taken  agalnet 
blm,Bi>i1  lalledtomakeaoj  defense,  bat  obtained 
alter,  wben  In 
t  or  tbe  nauai 
a  after  dtoobaitre  in 
bankitt|«or.antnJuaoUon  was  iraoted. 

Andtiketallureof  oomplalaaotor  bta  counsel  to 
bs  DnoBnt  at  Ibe  trial  at  law,  soIcIt  because  a  wlt- 
itsucb  neallRenaeaa  will  pre- 
.  asalnsttbe  JudBmeot.  wbere 

In  tbe  aqnltr  case  tbe  defendants  do  nut  obleot  to 
tbe  Jorladlottan,  and  admti  tfaeeqaltr  of  onmphdn- 
ant^   TbdIgwv.  B(ABniuui,l  Band.  (Va.)  tar. 

AatoabeeaoefromconrtiSeaOammann  V.  Tiap- 
basBn,8alltb  v.Lowr7,aDdSaBerv.0111II,Mijwu. 
Lt  and  CUwU  v.  Boberta,  tnfTa,  II.,  b. 

Aatoabseneefromoomrt,seeBlsono(«on  Infune- 
tloni  QDoinit  Judpiaantt  obtained  bv  fraud,  aacidmt, 
■MWolcs.  nrprfis,  and  durcas,  to  H^rlnuin  V.  Val- 
taD|Cal-)fl)L.B.A.TSl. 

b.   In  em^lovlno  an  aUcrnti). 

nie  tnexcnaable  oeKllvenoe  of  oomnlalnant  tn 
employing  an  attomer  to  attend  to  tlie  case  will 
^cvent  an  Injunotlon  Bfraloat  the  Judgment. 

So.  DesHKeDoe  in  not  emplofinir  counsel  will 
ptevepi  an  Injunction  asalnBt  a  Judtnoent,  Iad- 
dnim  V.  Parmer.  T  Dusb.W;  Waldrom  v,  Waldrom. 
WAJa-iOi  Kelletaer  t.  Boden,SBHtat>.  X85:  DwIgbC 
V.  Blcbarda,  1  La.  Ann.  MO;  DunoHn  v.  Qlbson,  4fi 
Ho.  nB:  wstta  V.  Gayle.  a)  Ala.  SIT. 

Wtaerea  member  of  a  psrtnership  asked  attorneys 
lo defend  acBBe.butKareno  facts  or  namnofwlt- 
aeasea  to  eitabllsh  the  dalensn.  and  inob  partner, 
SI  L.  R.  A. 


died,  and  ttw  otber  BuffBred  Judgment  brdefault, 
tbeie  was  such  oeKUrence  as  pmventi  an  mjnn<s 
tlon.   Walker  V.  SretainBer.MDLtas. 

And  wrltlQC  to  a  lawrs  so  defend,  wbere  fbe 
party  b  hf  ms^  absent  trom  ooort.  will  not  excuse 
Mullsenoe  In  not  nuiklDB  a  detenas.  OabeU  t. 
Boberta,  t  Rand.  (Ta.)  no. 

Bo.  neBllaenoe  of  a  defendant  In  preparlngr  for 
Ids  trUl.  or  tn  amploylnx  oounsel,  or  In  aummon- 
Ing  vitneesea.  will  prevent  an  injunction,  altbougb 
be  may  bave  bad  a  Kood  ezousH  for  not  belnit  pres- 
ent himself  attbeUmeoftbeJudsment.  MoCoi- 
Inmv.  Preiritt,  ST  Ala.  013,1  Ala.  8e).  Caa,«». 

Tbe  nesllKence  of  a  inrnsniiji  i  trom  defendant 
In  notdeUverlDfiaoopy  of  tbe  summon*  untH  tba 
time  for  anawer  explrad.  to  an  attorney  lor  tbe 
defeikdant  wJdi  InBtruoUon*  to  appear  and  plead 
payment,  wbere  default  was  taken  ■  yeerarter- 
ward.wlllpcereot  relief  by  Injuootlon  acoliMt  a 
Indffment.    Balllvan  r.  Sbell.  W  8. 0.  STB. 

And  an  (nJunoUon  wis  not  iiranted  aealnat  a 
decree  irbere  defendant  wss  netcllffent,  and  merely 
wrote  to  a  lawyer  to  defend  him,  without  gtviag 
any  lnformBtlon,andtbe(]epo«ltlon  ot the  lawyer 
was  not  taken,  and  tbe  letter  was  not  produced. 
Hill  V.  Bowjer.  U  Oratt.  9U. 

Tbe  nesUsenoe  of  defendant  m  not  fumlBblcx 
hli  attorney  wttb  tal)  taiformatlon  of  a  BQlt  that  be 
believed  was  pettdlnc-  wbere  tbe  attorney  could 
not  And  tbe  oase,  and  tbe  olerk  Informed  blm  that 
no  Euofa  oaae  was  peotUny.  and  tbe  oomplalDaot 
bad  InformatloD  between  terms  of  theoourtMlB- 
olent  to  cause  a  full  InresttaaUon,  will  prevent  an 
Injunction  aKaln»t  the  aame,  altbousb  he  was  pre- 
venied  trom  attending  oourt  by  the  danger  Inciden- 
tal to  reonranlElnBcourtaaKertlie  war.  Pralerv. 
Boblnson,  11  Helsk.  SSL 

And  nefrllgeDce  of  complainant  In  eiamlnlDg 
tbe  summons  and  complaint,  and  bli  failure  to 
show  the  same  to  hla  attorney,  will  prevent  an 
Injunction  against  tbe  Judgment,  wbere  there  Is 
no  charge  of  tiaud  on  the  part  of  " ' 
praty.    RUppey  v.  Hodge  Bros.  SB  / 


ogle 


Ckhtvokt  CorrsT  or  Apkau. 


Jdbb, 


wu  to  be  pild.  No  motion  wh  made  to 
dlwoltre  Oie  loJuDctioD;  no  reply  wu  Bled 
or  offered  U>  be  flled  h>  thla  answer ;  no  proof 
wu  taken  by  either  party ;  but,  at  ttie  nest 
term  of  the  court,  to  wit.  on  March  13,  1894, 
It  appears,  singularly  enough.  In  view  of 
tbe  slate  of  the  record,  that  the  action  waa 
submitted  for  Judgment,  on  motion  ot  appel- 
lant. On  the  next  day,  March  18.  1894.  ap- 
pellant moved  to  set  aside  the  order  of  ml)- 
misaion,  and  In  support  of  that  motion  flled 


the  17tb  day  of  March  the  court  below  over- 
ruled this  motion  to  set  ulde  the  submis- 
sion, dismissed  appellant's  petition,  and  dli- 
tolved  the  injunction,  with  damages  at  the 
rate  of  10  per  cent  on  the  amount  of  the  ex- 
ecution eninlned  and  costs,  and  from  that 
judKtneut  ttila  appeal  la  prosecuted. 

Toe  principal  queetion  to  be  coDiidered  Is 
whether  or  not  the  motion  to  set  uide  tbe 
order  of  submission  was  properly  overruled. 
The  statements  of  the  affldavits  of  counsel, 
flled  in  support  of  this  motion,  practically 
amount  to  but  little  more  than  the  statement 
of  each  of  these  gentlemen  that  he  did  not 


know  that  aa  answer  lud  been  flled  at  tho 
time  the  order  of  submlulon  wu  eotamd. 
It  is  tme  tliat  one  of  tlieu  ^Baots  mvb  "  that 
If  he  WM  present  In  oomt  on  the  oaT  said 
answer  wu  offered  and  filed,  that  lie  old  not 
liear  said  motion,  and  nid  answer  was  not 
In  the  papers  of  said  suit  when  the  Novem- 
ber term  ended  ;"  but  he  does  not  aay  how 
he  knows  this,  or  tliat  he  ever  InqnliM  for 
or  looked  at  the  papers  of  the  cau  to  see 
whether  or  not  an  answer  had  been  flled. 
The  other  affiant  says  that  he  waa  detained 
from  court  by  sicknew  daring  several  daya 
of  the  November  term,  but  ttJAt,  "In  *  few 
days  after  said  lut  term, "  he  looked  through 
the  papern  In  the  suit,  and  that  there  wu 
then  DO  answer  among  them.  This  must  have 
1>een  In  December,  and  he  does  not  pretend 
ever  to  have  made  any  further  investigation, 
thouzh  DothiQK  further  waa  done  In  ue  case 
until  the  ]3tb  day  of  March  following,  when 

the  case  wu  submitted  for  Jwf- *   -"•-— 

on  his  motion  or  tbe  motion  o 
Botb  affiants  lay  much  si 
appellee's  answer  wu  due  on  the  third  day 
of  (he  November  term,  and  that  no  order  wu 
lode  extending  the  time  for  filing  sam«. 


ls  submitted  for  Judgment,  either 

' '■'- 'n  ofhla  partner. 

fl  fact  that 


a  made  that  none  should  b 


Lt  a  lat«r 


For  negligence  In  employlnr  an  attoTn«T<  see 
Oeatite  v.  Tult,  supra.  IL,  a. 

For  cases  In  refrard  to  emplojiiient  at  attomer, 

see  note  on  In^ncWom  agatnit  JudonMnts  obtained 

111  /iViud,  oeoldsnt,  mitUilce,  turvriae,  and  durssi,  to 

Merrlman  v.  Walton  (CaLl  SO  L.  R.  A.  TM. 

a  Ofaltamiii. 

"Rm  DCirtlBeaM  of  an  attomer  Is  consMered  the 
oesBgenae  of  Us  elteoi,  and  wbera  the  defense  was 
not  made  on  aoeonot  ot  tbe  iWRllseDee  of  tbe  st- 
tomer  tor  oomplalosiit,  and  a  good  ezouse  k  not 
shown,  the  oomplalnant  wlli  not  1m  entitJed  to  on 


That  a  Judgment  Is  against 
not  authorise  an  Injunotloii.  where,  through  fault 
of  oomplalDBnt  or  hto  attorney,  defense  was  not  In- 
terposed lu  proper  time.  Bbrloker  v.  Field,  9  Iowa, 
BM. 

So,  where  an  sttomer  who  was  Imsponslble  had 
ncfrlccted  and  tailed  to  make  ■  defense  that  eonld 
nave  been  made  at  law,  prooeedlngs  oa  the  Judg- 
ment were  not  enjoined.  Kem  v.  Bcrausbeiger,  71 
J1I.4U. 

Aod  an  tojunotlon  was  not  granted  amlnet  a 
Judgmeot  against  W.  as  a  member  of  tbe  Arm  ot 
B.  *  Co.  where  hH  lawyer  made  no  defense,  and 
wiM  neftligeot  In  not  asocrtalnlng  what  members  of 
the  linn  were  parties  defendant,  tbongh  be  bad 
been  noElfled  thstsuob  s  suit  was  pendlnir,  and  the 
client  W.  had  a  good  defense,  and  ilved  Id  the 
eouQty.  where  It  dtd  not  appear  that  he  had  ftii^ 
Dished  his  counsel  with  a  copy  ot  the  summons,  and 
he  would  bave  had  to  verlfj  his  plea.  Wallace  v- 
Bkttamond,  U  Chratt.  ffi. 

Aod  the  negtlgenoe  ot  oonipUilnaDt>a  oounael  hi 
OllDg  a  frivolous  demurrer,  and  abaenUnK  himself 
from  trial,  will  prevent  on  Injunctlou  ajcalnst  the 
Jndgmeni.    Borland  v.  Tbomton,  U  Cal.  Ma 

Bo.  negligence  ot  oomplBlnant^  attorney  In  not 
proeeeuilna  a  eult  of  replevin  will  prevent  au  In- 
Junetioo  against  Ibe  Judgmeot,  where  oomplalnaut 
wu  himself  goUty  of  negligence,  and  did  not  at- 
tend oourt  or  have  any  wHnem  tliei«,  and  tbera 
WM  DO  traod  on  the  part  ot  tbeoppoalte  party. 
Albio  V.  Dayloa, »  III.  BEC 
Bl  L.  R.  A. 


And  negligence.  In  not  obtaining  a  oontlnuanoa, 
by  an  attorney  who  was  sick,  will  preveot  an  In-    ' 
jDnetlon.    Fharr  v.  Beynolds,  8  Ala.  SSL 

Or  uegUgenoe  In  not  Inf  Onnloc  bis  olleot  that  be 
oould  not  suend  to  tbe  oaw.  Oark  v.  Bwlnv.  fli 
Ill.sn:  OrlUth  v.TtK>mpson,tQi*tt.UT. 

Where  oomplalDant'soauiMelwM  turalsbed  with 

a  oopy  c^  the  writ,  but  took  no  trouble  to  Inquli* 

In  what  oourt  the  suit  was  brooiAt,  and  did  not 

'  tbe  writ,  but  oarelemly  placed  k  with  papeia 


after  Judvmeot,  ao  InlUDOtloa  i 
granted.    Ayrea  v.  Horeheed,  n  Va.  SSB. 


make  anr 

Inquiry  about  the  action,  an  InJonoUoa  was  re- 
fused.   Amheret  OoHega  v.  Alien  (Mass.)  43  M.  B. 

Negllgeooe  In  not  procuring  a  bfU  ot  exoepUoDB, 
or  In  employing  an  attioney  wbo  oould  be  relied 
upon,  where  oomplalnant  was  unavotdablj  d». 
talned  from  court,  will  pievmit  an  Injunotlon 
osalnsl  prooeedlngs  on  a  Judgmenl.  BaUanoe  v. 
Loomlss,  S  111.  eSL 

So,  tbe  negligence  of  an  ettomeir  tn  not  perfaou 
Ing  the  reoord  for  the  appellate  ooort,  or  Id  tiot 
taking  an  appeal  In  the  proper  time  or  mannen 
will  prevent  ao  InJuDotioo  against  the  JudgmenL 
aallwaith  V.  Barnard,  U  Or,  <T;  Ballonoe  V.  IiOOulSB. 
iiitra;  Augusta  Hut  U  Asso.  T.  KoADdrew,  08  flo. 
tfO;  HlUerv.  BecDeckea.  ISMo.  IH;  Bmlth  v.lbnebe, 
IS6  Oa.  lah  Holman  v.  O.  A.  Stowen  romlture  Oo. 
(Tei.lBO  B.  W.  liak  Buppertsberm  v.  dark.  eSHd. 
KB:  Hnsgrove  v.  Cbamben,  U  Tex.  SI;  Bowman  v. 
Field,  U  Ho.  App.  tUi  WaU  V.  Oobb,  n  Ala.  GBO; 
Bobbins  V.  Honnt.  S  Qa.  74:  Palmer  v.  Gardiner.  TT 
IlL  148:  Dibble  v.Truluok,  11  Fhu  188.  SeeatoonoU 
to  Uttle  Booh  k  rt.  8.  B.  Oo.  *.  Wells  (Ark.)  8D  L. 
B.A.  sen,  mjuietions  ogntast  Judomsnti  /or  mot- 
ten  orMnff  nilasfuent  to  t)i«(r  renditlaa. 

In  Morgan's  Appeal,  110  Pa.  KTl.  It  wu  said  that 
negligence  In  appeellng  oannot  be  mired  b^  enjoin- 
ing the  Judgment. 

Or  BsgUgenoe  to  not  ssswBot  B>a  remedy  of  mo- 


.,  Google 


Pait<w  V-  HcQcoini 


d»  In  tbe  tenn,  nor  doM  It  kppnr  tbat  kp- 
pellmnt  ct  bti  connsel  nero  In  uiv  wty  l«d 
to  belters  tltU  none  would  be  flled :  bat,  on 


Um  eoDtrary,  It  doei  tppMU  tbU  OiIb  gnawer 
wu  filed,  without  objection,  In  open  court, 
on  tbe  IftUi  da7  of  December,  at  tbst  Mune 
term  of  court.  One  of  kppell&nt'B  goudkI 
mj»  in  his  affldsvft  that  he  li  Informed  tliet 
bis  client  Is  at  that  time  at  home  with  a  sick 
wife,  and  this  may  account  In  some  meainre 
for  the  fact  that,  although  counsel  discoTered 
on  Harch  18  that  the  answer  bad  been  filed, 
and  tbe  motion  to  set  aside  tbe  order  of  sub- 
mleslon  was  not  considered  until  Handi  17, 
jet  DO  reply  contioTertlng  the  alleeatfona  of 
the  answer  was  tendered  or  filed,  and  no  proof 
otfered  to  anttaln  tbe  averments  of  the  peti- 
tion. But,  boweTcr  this  may  be,  we  are  un- 
able to  find  anyUilng  in  eitbei  of  these  affl- 
davits  BufDclent  to  explain  or  overcome  the 
f  ict  that  this  answer  was  allowed  to  remain 
1 1  the  record  nnoontroverted  from  December 
13.  1898,  or  to  rabat  the  conclusion  that,  by 
tM  eierclse  of  ordinary  dlllxence,  counsel 
caald  and  would  have  dlKOvered  this  fact 
before  they  rolunlarlly  entered  the  order  of 
sibmisslon  on  March  12,  1894.  Upon  these 
oxislderatlons  alone,  it  seenu  to  us  that  the 
Oliancellor  might,  as  he  did,  In  the  exercise 


of  a  reasonable  dlsaretion,  bav*  nfosed  Is 
set  aside  tbe  oider  of  submlailon. 

But,  in  support  of  tbe  action  of  the  court 
below  In  overruling  tbia  motion  and  dls- 
miwlDg  the  petition,  another  very  potent 
Gonslderatloo  1»  found  fn  the  fact  that  tbe 
grounds,  as  set  forth  in  tbe  petition  on  wbicb 
tnla  Inluoctlon  was  aahed,  are  InauiBolent  ir 
Jastlty  it.    *"-  " 


We  aie  aware  that  this  could,  and 


sdvantage  of  by  a  motion  to  dissolve  tbe 
injunction,  and  that  no  Buob  motion  waa 
made :  but  stlU  it  Is  not  to  be  entirely  ex- 
cluded on  this  motion,  made  after  the  entire 
bad  been  submitted  for  Judgment.    This 


law  Judgment,  on  tbe  ground  that 
appellant  bad  requested  an  attorney,  to  wbom 
lie  had  ■ubmitted  the  facts  coostltutlng  his 
defense,  to  prepare  an  answer  for  htm;  that 
he  had  relied  upon  this  attorney's  promise  to 
do  «o,  and  had  gone  to  hie  home  In  another 
county,  supposing  that  his  answer  would  be 
filed,  and  the  case  be  continued,  but  that, 
for  some  reason  unknown  to  bim,  the  attorney 
had  failed  to  file  the  answer.  This,  in  our 
opinion.  Is  wholly  tnauftlcient  to  entitle  ap- 
pellant to  relief  by  Injunction  against  a  Judg- 
ment by  default  rendered  against  him  under 


tton  (or  a  new  trial.    Treooh  v.  Oarncr.  T  Port. 
|,tla.1  S«;  Fbelpt  r.  Peatxxlr,  7  Csl.  GO. 
Or  In  not  SMcntiis  Iba  remedr  of  motion  to  sec 

Slide  tbe  Indirmeat.  Quir,  C.  &6.  P.  B.O0.  r.Hen- 
Moa,  a  Tex.  TO;  Smith  v.  Poirell,  W  IlL  £1. 

OrInnoti>rofeoutlnvB*iitof  error.  Rosen  *. 
B  Insiburr,  SS  Qa.  SL 

d.  In  OMartaintno  a  d«f  enw. 

Ttae  neslUenoe  of  eomplaloant  or  hk  attorney  In 
b  lllng  10  use  rewnnatile  dlllffeDOe  to  Mcertaln  Ut 
Aitmee  will  pnvent  an  injunotlon  atr*ln*t  ibe 
Jidgoient. 

So,  nefrlltrenoe  fn  aacertalnlDg  defense  will  pre- 
*n]t  an  Inlunotlon  acalnst  tbe  Judsment.  Oor. 
cinor  V.  Barrow,  IS  Ala.  My.  Goldsmith  v.  Bti^tson. 
n  Ala. US;  BteWon  1.  Qoldsmltb.  81  Ala,  Hi-.  Wtzom 
V.  Da-rtS,  Walk.  Ch.  (Mloh.)  IS:  Garreti  t.  Lynch.  « 
41a.  EOt:  Wlllianis  v.  Lockwood.  Clarke.  Cb.  ITS: 
Sudler  T.  Bell.  M  Ala.  BM:  Taliaferro  v.  B»DOh 
Bmk.  fS  Ale.  TfiG;  Bkluner  r.  Demlne.  S  Ind.  GfiS,  U 
Am.  Deo.  MS:  Ferrloe  v.  Carlisle.  IS  Ala.  lOe:  Lee  r. 
IjMarance  Bank,  I  Ala.  £1;  BiDdobsen  v.  Tan 
n  Inkle,  27  1U.  Si:  Harrison  t.  Crumb.  1  Tez.  App. 
Ot.  Oss.  (Wblle  ft  W,l  sgi:  Bmltb  v.  Powell.  Ul  UL 

3:  DOlj  T.  Barnard,  B  Gill  ft  J.  170:  Cbej-nej  T. 
rlgbt,  T  FblUu  4S1:  Stinnett  v.  Branob  Baiik,  B 
AJa-UD. 

And  neallvenoe  tn  not  dteooverlns  miatskea  In 
tbe  stBlement  of  a  partoerahlp  aooonnt,  which 
Bfaowed  tbe  JudRroeot  to  be  unjuat,  wbera  oom- 
plalnant  bad  free  acoeas  to  the  tiooks,  will  prevent 
■n  Inlunotlon  anlnet  proaeedloBS  on  a  JudBineiit, 
BBBmbaoaae  preaeau  cross  DCBllsenoe.  Palmer 
T.  Bethard. «  Til.  m. 

n>at  tbe  eompWaant  did  not  have  time  to  exam- 
tne  books  wben  they  were  produced  at  the  trial  of 
ilu  aotlon  at  law  w)II  not  entitle  to  an  Injunction, 
as  be  sboald  bave  Bpplled  to  tbe  oourt  for  further 
time  for  tbls  porpose,  wbtcb  would  do jbtins  have 
been  riaoted  It  tbe  faeta  and  olronmatanoes  bad 
wanauied  tt.    Blues  v.  Bean,  n  Ga.  S. 

A  party  wbo  negleota  to  examine  tbe  note  upon 
wUcb  be  Is  sued,  and  to  avail  btmaelf  of  all  proper 
nedlta  wben  be  had  the  opportunltr  to  do  lo.  oan- 
noa  bave  tbe  Judgment  enjoloed.    Jarboe  v.  Eep- 


a.m. 
n  L.R.  A. 


80,  an  lojnnotioo  will  not  be  (ranted  aaalnst  a 
Judgment,  wbere  tbe  oomnlalnant  boa  been  gulitr 
o(  neicllsence  Id  not  knowtnar  on  wbaC  note  be  bad 
been  lued.  and  doei  not  (ell  what  ploaa  be  made. 
Hew!  1.  Pltcer,  I  Uo.  H8. 

Apd  the  miure  to  uao  dlUircnce  to  ascertain  tbe 
oanglderadon  of  the  note  luel  upon  nlll  prevent  an 
Injunction  asatnat  proceeding  on  a  JudRmeni, 
where  tbere  Is  no  rcaaon  Or  exciiM  f:lven  for  not 
aMertslninB  the  same  In  time.  Hiiler  v.  OaBktna, 
Smeda  ft  IL  Cb.  ti2i. 

And  a  siuet7  will  not  be  entitled  to  an  InJunotJ 


a  Jud 


eof  tl 


erased  with  a  pen,  and  be  claims 
that  lie  would  not  bate  algmed  tbe  note  without 
Buob  other  party  on  It.  and  that  he  was  ignorant  of 
the  erasure,  elthoush  ibenole  waspTcsenced  at  tbe 
trial,  as  bis  neffllsence  wUt  bar  an  injunction. 
abelmire  v.  Thompaou,  Z  Blackf .  Sm. 

Groaa  DeKllveDCe  tn  not  Bearahlng  tbe  reoordi  to 
ascertain  a  defenae  will  prevent  equitable  lellel. 
Vaurbn  v.  Jofaoaon.  S  N.  J.  Bq.  17a 

A  defendant  wtau  claimed  that  be  was  not  tbe 
party  named  In  tbe  proceea,  but  swore  to  an  affl- 
davlt  of  defense  wilhout  knowlnjr  what  It  oon- 
tained.  waa  irulltyotnealigeooa  and  Is  not  entitled 
to  an  Injunotlon.    Burke  v.  Olbsoo.  fl  Kulp,  810. 

Where  oamplalnant  was  ffuilty  of  nesllgenee  and 
made  no  elfort  lo  prepare  for  the  trial,  en  Injuno- 
tlon will  not  be  irranted.  Krtecbbaum  v.  BrtdRee. 
1  Iowa.  U. 

And  a  JudsmenC  will  not  be  enjoined  on  the 
■round  of  isDoranoe  of  a  defense,  where  the  eam« 
waa  mixed  wltb  Defrllsenoe.  I^bajion  Hut.  Ins.  Co. 
V.  Erb,  18  W.  Tt.  C.  118. 

And  tbe  failure  of  >  defendant  to  remember  a 
fact  whlcb  would  bave  been  a  complete  defense  mi 
a  motion  forsummaryjndfiiuent  will  not  be  KTOuod 
for  enjolnlnc  tbe  Judrmemt,  as  this  Is  not  fraud  ot 
tbe  opposite  party  or  such  mistake  as  will  be  r^ 
Uered  acalDst.  Bailey  v.  Andeison.  8  Humpb.  US. 

I>Hlay  In  Wag  a  Mil  of  interpleader  seMlnc  up 
that,  owina  lo  tbe  absence  ot  ou  ol  tbe  defend- 
ants, wbo  left  for  a  torelsn  country  after  eervloeot 
prooeas.  It  was  not  discovered  nntU  after  Judginent 
ibat  tbe  plaintiff  at  law  waa  not  tbe  party  entitled 
to  tbe  Judgment,  la  fatal  to  an  appliaatlon  for  tm 


KuiTUCKT  COORT  OF  AVFEAIA 


Jvtm, 


Biicli  clrcnmitKneet.  Aside  from  tbe  penonal 
DeglisenM  thus  coiifesMd,  on  part  vt  appel- 
lant btiDKir,  Id  goioj  off  to  another  countj, 
and  oerer  looking  after  hie  case,  in  which, 
•a  we  understand,  the  default  Judgment  was 
not  rendered  till  the  second  term  after  proc- 
ess was  Berved,  la  the  fact  that  (he  groes 
apd  uneiptalned  negllgeuce  which  be  thus 
charges  upon  his  attorney,  instead  of  excus- 
ing, la,  under  the  law,  to  be  treated  aa  hts 
own  negligence,  Thla  doctrine  was  laid 
down  in  one  o(  the  eorlj  decisions  of  this 


been  materiallj  modlQed  or  departed  from. 
In  Palleram  v.  Mattliam,  8  Bibb,  80,  this 
court  said :  "  It  Is  a  settled  rule  that  a  new 
trial  ouKbt  not  to  be  awarded  on  account  of 
the  neglect  of  the  agent  or  attorney  of  the 
part^  applying  for  It;  for  such  neglect  is 
equivalent  to  tbe  neglect  of  the  party  him- 
aelf,  and  he  may  have  a  remedy  over  against 
bis  agent  or  attorney."  And,  In  coDsiderlng 
this  exact  question,  Hr.  High  lays  down  tbe 
rule  In  this  language,  to  wTt:  'The  negli- 
gence or  Improper  conduct  of  an  attorney 
employed  to  defend  a  suit  at  law,  or  bin  fail- 
ure or  neglect  to  defend  tbe  action,  will  not 
luatify  an  injunction  against  the  Judgment." 
High,  In].  8d  ed.    S  210.      This  being  the 


law,  tbe  qnestJnn  of  tlie  vsHdItf  or  InTalid- 
Ity  of  the  defciiSB  which  might  have  beea 
made  to  the  action  becomes  wholly  Imnu- 
t«rlal,  and  It  Is  therefore  unnecessary  to  oon- 
slder  tbe  question  bow  tar  appellant  could 
have  availed  himself  of  tbe  defense  that  It 
was  understood  that  he  was  not  to  be  ind  ivld- 
ually  bound  on  this  accepted  order,  but  was 
only  to  pay  It  out  of  funds  collected  for  John 
Burks'  estate,  when,  by  tbe  terms  of  ths 
writing  Itself,  the  obligation  was  personal 
and  unqualified.  No  matter  what  hie  de- 
fense may  have  been,  having  failed,  eltbef 
by  his  personal  negligence  or  that  of  bis  at- 
torney, to  answer  or  make  defense,  he  was 
not  entitled  to  the  relief  sought  in  this  ac- 
tion; and.  although  no  motion  was  made  to 
dissolve  the  injunction  on  this  ground,  yet 
it  was  a  proper  matter  to  be  considered  by 
the  oourt  below  In  disposing  of  the  case  as 
It  did. 

There  is  still  another  question,  pertaining 
more  directly  to  the  TalidUy  of  tbis  order 
of  InJuDction,  and  nhich  might  properly 
have  been  raised  on  a  motion  to  dissolve, 
but  which  miBht  also  properly  have  been 
considered  by  toe  court  on  tbe  bearing ;  and 
that  Is  the  fact  that  tbls  injunction  was 
granted  by  the  deputy  clerk  of  Uie  Barren 


Injunction.   Larabrte  v.  Brown,  1  DeO.  *  J.  KH,  M 

L.  J.  ch.  ua. 

In  Cenier  Twp.  v.  MbtIod  Oounty  Conus.  110  lad. 
GW,  It  irBB  said  that  equlll'  will  not  relieve  a  party 

Irom  B  Judiinieiit  at  law  for  failure  to  Interpose  a 
defenie.  or  for  mistiikea  that  could  have  been  dto- 
oovereil  br  tbe  use  of  ordfnary  dllltienm. 

But  In  Wllday  v.  McCoonelJ,  63  III.  27S.  where  Uie 
olalm  in  judcrroent  had  been  paid,  end  the  receipt 
bad  been  torBOtten  at  tbe  time  the  defaalt  was  en- 
tered, andnheD  Lbe  motloo  was  made  tosetftHSlda 
Iti  eiUtenoe  had  not  occurred  to  tbe  defendant,  and 
the  evidence  nas  oo Delusive  that  he  was  not  ap- 
prised of  the  reoclpc  until  afler  flnal  Judgment,  an 
IdJoucUod  was  )(raa[«d,  as  the  party  oouM  Dot  be 
said  to  tM  guilty  or  oecHseDoe. 

e.  In  Ttgora  to  eHil«nM> 

DfllKenoe  Is  leqolred  by  attorneys  and  their 
ollenu  la  regard  to  evidence;  and  bo  negllffsnce  In 
not  proourlngr  evidence  or  wlineBees  at  the  trial 
will  prevent  an  InJuncLlon  asalnst  tbe  ]ud emeu t. 

The  raot  ibHtoomplBlcBDlwaa  unable  to  fled  any 
wICneBB  by  whom  a  defense  could  be  proved  does 
not  Bhow  luob  dilifrence  as  wlU  endtle  to  an  lajuno- 
tk>a.   Wells  V.  Wall.  1  Or.  a». 

And  negllKepce  In  oblaJnlUK  the  preaeuoe  of 
witnesses  or  advlBlag-  oDunsel  will  prsvent  an  in- 
JuDctlon  BKHlnsC  a  Judgment,— especially  where 
other  prepBrscIoDS  are  not  made  for  tbe  trIaL 
Hoomes  v.  Kubn.  (  Call  (Ta.)  274:  Robb  v.  Halsey, 
II  Hmedea  &  M.  110;  Uook  v.  CunditT,  B  Port.  (Ala.)  U. 

So,  nesllgence  In  not  obtaloing  evldenoe  that 
mlKtat  bave  been  had  will  prevent  an  Injuiictlon 
against  oroceedlngB  on  a  JudR-menl^  Flsber  v. 
Qreene,  6  Colo.  BU;  Vaugbo  v.  Jotmion,  9  N.  J.  Eq, 
173:  Kerser  v.  Bash,  S  Del.  Cb.  3£L 

And  neRliseoce  In  falhntt  to  obtain  wttnewes. 
ana  In  notmaklDF  tbedetruse  that  the  claims  bad 
been  tatlsQed  and  merged  before  Judfrmcnt,  will 
bar  complainant  from  enjolnlajr  tbe  Judgrment. 
State  Bank  v.  Stanton.  T  III.  3S2. 

On  a  Judgnent  recovered  forsuoh  sum  aaTefereee 
ihouidsay  waidue,  tbe  negligent  faJlureof  the  de- 
fendant lo  produoe  vouchers  and  credits  before 
tbem  prevBDia  btm  from  thereafter  obtaining  so 
tl  L.  It  A. 


Injunetlon  against  tbe  Judgment  entered  upon  the 
report.    Webster  v.HardlatT.aiMd.«fc 

And  nrgligenoe  In  not  obtaining  a  con  ttnuanca 
In  order  to  prooure  evldenoe  will  prevent  an  In- 
junction asalost  tbe  Judgment.  UaUlff  v.  Stretch, 
ISD  iDd.  Wk  Naylor  v.  PMIUpa,  S  Stew,  k  P.  lAlaJ 
16;  Canada  v.  Barksdale,  St  Ta.  14i. 

The  negllgeaoe  of  oomplalnaat  in  not  ii^Hin 
the  uBe  of  Inoompetent  evidence  will  prevent  an 
iQjuoctlOD  against  the  Judgment.  Galenaft  8.  W. 
B.O0.  V.  Bnnor.lieUl.ia 

And  tbe  failure  to  prove  that  tbe  plalutlll  ta  not 
the  owner  of  a  Judgioent  Died  against  an  estate. 
and  tliat  ibe  claim  Is  unlouaded,  irlll  prerenl 
enjoining  (be  same,  wbere  such  fact  oould  bave 
been  proved  If  tbe  oomplatoaot  had  not  been  nes- 
Ugeottand  noliaud  or  aootdencia shown.  Stllwell 
T.  Osnietiter.  W  N.  T.  4U.  Bevenlng  1  Tbomp.  * 
cms. 

And  negllgenoe  In  preparing  tor  trial  will  pm- 
veut  enjoining  a  Judgment,  although  money  had 
t>een  Bern  to  oomplaloant's  attorney  to  take  depo- 
sltlonB,  wbere  lbe  money  was  not  received,  and  tba 
flCtomerB.  believing  tbe  case  to  be  abendcined. 
made  nu  preparation,  and  tbe  case  was  tried  tn 
oomplaliUDt's  absence,  and  he  resided  only  IW 
mllis  from  courL    Mtdleody  v.  Austin,  SSIIL  IB. 

The  failure  or  complainant  to  consult  wltb  hia 
wltaeesesaod  ascertain  what  facts  oould  be  proved 
Is  gross  oegllgence.  and  will  prevent  an  Injunotlon 
against  prooeeOlugB  on  the  Judgmenu  TallitiaiiT. 
Becker.seui.  ISB, 

Aa  to  negllgenoe  In  regard  to  evidence^  see  Ames 
V.  Bnlder.  mipra,  TL  ai  AJbro  v.  Daytoo,  BMpra, 
LL  c;  Walker  V.  Kietslnger,  in}ra.  IL  f. 

An  Injunction  will  notbe  granted  against  a  Judc- 
meat  on  the  ground  of  newly  discovered  evIdeDoe. 
wbere  complaluant  was  negligent.  Burnley  v. 
Sice.  31  Te».  171:  Holmes  v.  Slateler,  67  111.  BOB; 
Cadwaleder  v.  Atcblson,  1  Mo.  eCS;  KIrbj-  v.  Paa- 
caitlt.  58  Md.  53t:  CdDtey  v.  Blair.  1  Bleb.  Eq.  U: 
Cunnlogbam  v.  Buobauan,  10  Qrant.  Cb.  (U.  CJ 
G23;  DeLlma  v.  GlasBell.l  B';a.  ft  H.  SBO;  Faulkner 
v.  Harwood,  S  Band.  (Va.l  1*5:  Seller  v.  Little,  «• 
I1I.XZ8;  01overv.Hedges,lN.J.Gq.llR;  Qreeufleld 
.  V.  Ftferson.  T  Helsk.  S83;  HIU  v.  Harrla,  ti  Oa.  US: 


D,3r,zBabyC00<^Ie 


PAiTon  T.  HcQDomi. 


clicntt  oonit.  Tho  <«der  Is  slned,  "Ju. 
B.  Maittn,  G.  B.  C.  C,  by  J.  H.  Bohvinim, 
D.  C."  Has  ft  depntjr  clerk  power  to  gnat 
lucb  AD  orderT  The  clerk  ceiUinlj  baa  tbli 
powflr,  under  certain  circa mataoces,  as  It  Is 
'  proTided  la  g  ST8,  Civ.  Code  Prac..  tbat 
"tlte  inJuQCtloD  majr  be  granted  at  tbe  com- 
mencement of  the  action,  at  at  nny  lime  be- 
fore Judgmeot,  by  tbe  court,  or  bj  mj  cir- 
cuit Judge;  or  bj  tbe  clerk  ol  tbe  court,  or 
by  the  coantf  judge,  If  tbe  Judge  of  the 
court  be  absent  from  the  oouatf.  or  by  two 
justices  of  tbe  peace,  if  Um  Judge,  aod  tbe 
clerk  of  the  court,  and  the  count*  Judge,  be 
absent  from  tbe  uounty. "    And,  If  tbe  ez«T- 


uty.  B;  section  6T8  of  tbe  Civil  Code  of 
Pnctlcs  it  la  provided  that  "any  dutr  en- 
joined by  this  Code  upon  a  ministerial  offlcer, 
and  any  act  permitted  to  be  done  by  htm, 
may  b«  performed  by  hla  lawful  deputy." 
Bat  tbia  language,  In  our  optnlau.  In  re- 
ferring to  dudes  to  be  performed,  and  acta 
rmltted  to  be  done,  by  a  mlQisterlal  offlcer, 
Intended  to  Include  only  duties  and  acts 
wblch  are  ministerial  only  In  character  and 


■Dch  M  are  to  be  performed  and  done  by  tbe 
<^cer  In  his  ministerial  capacity.  When, 
however,  a  ministerial  offlcer  or  one  wboM 

Senersldntlessre  of  that  character,  is  clothed, 
1  special  cases,  a*  may  be  done,  with  tiia 
power  to  perform  acts  In  their  nature  Judi- 
cial, or  quasi  Judicial,  we  do  not  think  It 
was  the  purpose  or  intention  of  the  legisla- 
ture by  this  section  of  the  Code  to  authorise 
the  performance  of  such  acts  by  a  deputy. 
The  clerk-of  a  court  is,  Mrtctly  speaking, 
a  mlnlBterlsl  officer;  bnt  tLdt  this  power  of 
granting  Injunctions  conferred  upon  him  by 
ue  section  referred  to  is,  in  its  nature,  not 
pnrelv  minlaEerlal,  but  is  Judicial  or  quasi 
Judicial,  seems  to  us  mauifeati  and  tbat  it 
cannot  be  delegated,  either  by  blm  or  any 
of  tbe  other  officers  upon  whom  tt  is  confer- 
red, either  to  a  special  or  a  regfilar  deputy, 
seems  equslly  manifest.  It  is  not  analogoiis 
to  the  power  conferred  upon  him  to  issue  at- 
tachments, which  may  be  done  by  a  deputy. 
Tbere  he  Is  required  to  see  tbat  au  affidavit 
in  a  special  form  prescribed  by  law  is  Sled : 
bnt  here,  where  an  immediate  order  of  in- 

J unction  is  asked  for,  without  notice,  as  was 
one  in  the  case  before  us.  It  Is  expressly 
.  provided,  by  section  ST6  of  the  Code,  tbat  it 
I  shall  not  be  granted  unless  the  court  or  officer 


Tlev«neT  V-  HoClui 


E3  W.  Vs.  ai;  Lebanon  Hut. 
(na.  Co.  V.  Brb.  U  W.  N.  C.  UB;  Levan  r.  Patton.  t 
Helak.  108;  Ludinston  v.  Handler.  T  W.  Ta.  n»: 
Kuan  V.  WorralL  M  Barb,  til;  Peaoe  v.  Nailing,  1 
Oev.  Bq.  ZBB;  Taylor  v.  Sb^ppanl.  1  Tdud^  ft  C. 
Eich.  XTl;  Semple  v.  McOatadan,  10  Bmedea  ft  H- 
9S:  Smith  V.  HoLain,  11  W.  Ta.  flfil;  TItoomb  v. 
Potter.  11  Ue.  BB;  Turley  v.  Taylor,  t  ~  "  — 
enea  y.  BobiDBon.  6  How.  (Mlaa.)  " 
V.  Klimcr.U  Gntt-fiU;  Blon  t.BuU,  2T  W.  Va.  COB; 
BBhop  V.  DuDdiD,  B  Qana,  1&  Letrfrett  v.  Morris,  t 
Bmedea  ft  H.  TS;  Hord  v.  JSTne.  S  John.  Cfa.  47B; 
miBOk  v.Wood.S  OratLtt;  Akeis  v.  Akei*,  83  Va. 
Wl:  7oraythev.HcOrelabC10Rlah.Eq.80H:  Braaob 
Bank  V.  TOIman.  10  Ala.  i».  Busje  v.  Beard,  12  B. 
Hod.  SSI;  Wflson  r.  BaetabJe,  1  <JraLia1i,  C  C.  BH. 

For  the  parttcular  faois  In  tbe  above  caies.  see 
note  on  InJuTictUmt  agafmt  JudgmenU  fiir  nalUri 
aritino  lUbacquent  to  thtir  rtmHtion,  to  Llitle  Book 
ft  rt.  a.  B.  Go.  V.  WeU»  lArkJ  30  U  B.  A.  Ua 

f.  In 

Tba  neKltsenca  ot  I 
tailing  to  aaseri  a  tajtal  defense  (but  might  bave 
been  made  br  the  exercise  ol  reasonable  dillgenoe. 
and  that  should  have  been  made,  will  prevent  an 
mjunctkin  BsalDBC  tbe  Judg  meat  Hetzcll  v.  Benta, 
S  PhUa-  261;  Calm  ft  St.  K  R.  Co.  *.  Bolbrook,  9E IIL 
m:  Broda  v.  Qreenwald.  88  Ala.  ESS;  Champion  v. 
Woods,  IB  Osl.  IT;  Coawa;  v.  BlUaon.  14  Ark-BtO; 
CunnlBRham  v.  Caldwell.  RanUn  (Kj.)  US;  Bloton 
▼.  Btaoobard,  8  HI.  ffiO;  Keisey  t.  Bash.  B  Del.  Ch. 
aSU  IIewmanv.Homi.(SHin.4in:Odenv.UUDdr. 
(•  Ga.  eu;  Bcaa  v.  HoUowar,  80  HIM.  GGB:  Hlller  v. 
Hone,  IS  Uloh.  8S6:  Heodrlckaon  v.  Hlnokley.  88  D. 
a.  II  Row.  MS,  IS  L.  ed.  1E3;  Barber  v.  Bukeyser.  at 
WlB.  WO:  Hill  V.  Harris,  51  Qa.  tBS;  Hambriok  t. 
Crswlord.  85  Ga.  888;  Erlecbbaam  v.  Bridies,  1 
Iowa.  U;  ai«en  v.  BaUnuia.  6  How.  (Hiss.)  80; 
Uttle  r.  Prioe,  1  Hd.  Ch.  ISE;  Beeves  V.  Cooper.  12 
H.  J.  Bq.  RS;  Crawford  v.  Winrtleld,  S  Tex.  41b 
Walkat  y.  Shiave.  Bt  IIL  Kk  Tutt  v.  Tergiuon,  IB 
Smu  tf:  Barker  v.  Blklw,  1  Johns.  Oh.  118;  Woo&- 
wkrd  T.  Droniffoole,  71  Qa.  GIB. 

And  oomplalnant  mnsl  show  Hiat  he  ts  wttbout 
fault  or  DesUcenoe.  to  obtain  an  iDjuncllon  asalnst 
ajndcmeot-   Wood  v.LsDaz.lTex.  Civ.  App.SlB;. 

«iL.aA. 


Bantahi  V.  BlackbDm.  9riU.  ttS:  Barker  v.  Blklna; 

I  Johns.  Ch.  MS;  Wbltaker  v.  Wicfcef»ham,  5  Del. 
Oh.  IBT:  Gulf.  C.  *  B,  P.  R  Oo.  v.  Hendeircn.  SB  Tei. 
TO;  Heek  v.  Hnward.  10  Smedes  ft  H.  KR  Olover  v. 
Hedces,  1  S.  J.  Bci.  IIB;  Rister  v.  ManaOeld.  C.  ft  L. 
H.  B.  Co.  14S  n.  S.  88,  as  L.  ad,  SBB;  Cole  v.  Hundley, 
B  Smedes  ft  H.  ITS:  Horn  y.  Queen,  t  Neb.  106;  Qott 
V.  Ckrr,  eaiuftj.Bog. 

So,  a  nmbbee  negligent  In  maUng  hla  defense 
will  not  ba  entitled  to  an  Injunnlon  a«alnac  tbe 
Judgment.  Payaterv.Bvans.TB.  Hon.  420:  Cbroll 
r.  Parker,  1  Baxt  at;  Tarboron^b  v.  Tbompson,  B 
Bmedes  ft  K.  SBI.  U  Am.  Deo.  SM;  Sunders  V.  Pbher, 

II  Ala.  812;  Houston  v.  Wolcott.T  Iowa,  ITS;  Scroup 
V.  BultlTaD.EQa.Sn^ 48  Am.  Dec. SRO;  Hair  V.Lowe, 
18  Ala.  SH;  Blohmond  Bnqulrer  Co.  v.  Boblnsoo.  E4 
Oratt.  BtS:  Danaher  v.  Prentln,  ES  Wis.  811:  AUe- 
man  v.  Klxbt,  IB  W.  Ta.  !01:  Braden  v.  Rellzen- 
beroer.  18  W.  Ta.  188;  Nevlas  v.  HcK»e.  81  Tex. 412; 
Field  V.  HoKJnoey,  80  MM.  TSB;  Andenon  v.  Old- 
ham, Bt  I«x.  nS;  Haseltlne  v.  Brlckey,  IS  Snlt. 
110. 

That  a  debtor  did  not  suppose  plalntur  would 
preae  hla  attachment  Suit  until  anothsr  ease  was 
settled  Is  not  ground  tor  en]alnlnir  a  sale  oi 


Jiidg 


t  In 


I  for  r: 


.  dsfense.  Lott  v.  Mlobel  (Hln.)  is  so.  TSi. 
And  neKligance  In  ramng  to  make  a  defease  be- 
oause  tbe  defendant  believed  Ihenlalntlff  would 
allow  blm eredltawlll  prevenlanlnjunotlon.  Cob^ 
man  v.  Ooyne,  ST  Tex.  UK  Reevea  v.  Hogan.  Oooka 
(Tenn.)  ITS,  B  Am.  Deo.  tSt;  Garllok  T.  Beeoe,  S  Im, 
IDL      ' 


monaand  complaint  In  bis  pocket  and  never  read 
It,  and  be  and  bts  attorney,  belterlng  tbe  suit  was 
for  only  a  certain  amount,  made  no  defense,  and 
tbe  BCtomey  conienled  to  Judgment  for  aucb 
amount,  and  It  was  taken  for  a  much  larger 
amouul,  tbeli  negUgenoe  will  prevent  an  Injunc- 
tion afloat  tbe  judgment.  Blappey  v.  Hodge 
Bros,  n  Ala,  BOO. 

And  negUgenoe  In  faHlnft  to  make  a  defense 
through  preainre  of  bustneas  wilt  prevent  an  In- 
Junetioa,  although  the  defendant  claimed  to  have 
relied  on  an  understanding  tbat  the  case  was  to  be 


re  tbe 


Kkhtdokt  Coost  or  Appbua 


to  whom  Um  ftppllcmtloD  is  made  ihall  be 
Mtlafted.  bj  tbe  affldavlt  of  Uie  apnllauit  or 
by  other  erldenoe,  that  Imranble  lajair 
win  Tonlt  to  the  tpp] leant  It  tbe  Injuactlon 
be  not  Immediately  granted.  Tbla  reqalre- 
meat  olearly  demand!  InTeetlgatioo  and  oon- 
aldentlon  Judicial  to  Its  chancfer.  He  ta 
to  conalder  and  determine,  ai  a  quail  ludl- 
clat  officer,  at  leait,  tbe  sufBcleucj  oi  the 
application  In  law  and  In  fact,  under  the 
eridBDce  preaented,  before  granting  the  order. 
In  deflnlnK  Judlolal  power,  this  court  hai 
aald '.  "  We  ragard  It  aa  an  Indisputable 
proM"'"'*-  "--"  —^—  '^-   ■ — '—  —  •-- 


deatrojJDg  that  nght,  die  powers  U>  be  e: 
deed  and  the  dntiea  to  be  discharged  are 


this  power,  as  well  aa  the  fact  that  It  U 
ferred  on  no  otbera  except  thoae  whose  func- 
tloD  and  duties  are  strictly  Judicial,  seems 
to  US  conduslre  that  this  power  Is  Intrusted 


to  his  deputy.  It  certainly  InvoUee  the  ex- 
ercise of  discretion  and  Judgment,  and,  under  - 
the  jceneral  rule  governing  such  powers,  tlw 
person  to  whom  they  are  delegated  and  In 
whom  tbe  trust  Is  repoaed  cannot  delegate 
or  Intnut  their  exercise  to  the  Judgment  and 
discretion  of  another.  In  a  certain  contin- 
gency the  clerk  may  grant  an  Injunction, 
and.  If  the  Judge,  the  clerk,  and  the  oouoty 
judge  be  auHent  froui  the  county,  then  tw» 
juBtlcea  of  tbe  peace  may  grant  the  Injunc- 
tion. If  It  had  been  contemplated  that  tbe 
deputy  clerh.  In  any  state  of  case,  should 
have  this  power,  the  law  would  have  con- 
ferred It  In  the  event  of  tbe  absence  of  the 
clerk  from  tbe  county,— aa  It  niust  be  pre- 
sumed that  the  clerk  would  leave  a  deputy 
In  charge  of  his  office. — and  would  have  said 
that,  Iftbe  Judge  and  the  county  Judge  and 
the  clerk,  and  all  his  deputies,  are  absent 
from  tbe  count;,  then  the  two  Justices  may 
act.  We  cannot  believe  that  it  was  ever  in- 
tended to  intrUB 
Involving  aa  It 


'ily  does  the  eierclse 


was  made.  aamt>le 


T.  Campbell.  SFla.B4T. 

Bo.  allowlaK  a  ]ud(rmeet  to  tM  taken  by  default, 
tcteDdlOB  to  reserve  the  right  of  aupesl.  which  was 
not  done,  wlU  prevent  enjolnlag  proceed  (iim  on 
the  JudKUient.    Boetwiok  t.  Perklee,  1  Ga.  186. 

And  uesUsence  In  not  makioB  a  defense  to  an 
aoUun  at  law  beoakise  another  defendaot  adtUed 
eomplajaant  not  to  attend  to  It  will  prevent  an 
tnjnnction  asalnst  the  Judgment.  Yuung  *.  Mor- 
■an,  18  Neb.  4S;  Hajden  v.  Hcwre,  I  Bush.  107. 

And  tbestatemeot  of  a  third  party  tbathe  hid 
arniiKed  ibe  matier  wltb  the  ^alntUI  ta  not  an 
ezeuM  for  f alUns  to  make  a  defense.  Walker  r. 
Shreve.  8T  III.  <T1. 

The  n^Hcence  of  one  partner  In  cot  inskinK  a 
defense  for  the  Arm,  at  the  luetanw  of  the  other 
partner,  who  spoke  to  an  attorney,  but  save  bUn 
no  names  of  wttneteee.  prevFoU  an  iujunctloa 
asalnst  a  Judguieat  on  a  firm  debt.  Walker  v. 
KretaiDKer.  UIll.GOE: 

Hie  neg-IlK-enoe  of  acomplalaent  In  notniaktTia 
a  defense  ts  not  eiroueed  hj  the  promise  of  the 
sberlS  to  Inform  him,  after  icrvloe  of  process, 
whether  or  not  he  or  SDOtticr  party  of  dmUar 
name  was  Ihepsrty  lotendedtobeserved.  Blflflni 
v.  BuUook.TSEI.  EOti. 

And  an  InluocUoo  wlU  not  be  granted  amlnst  a 
Judgment  vbare  anew  trial  has  beeo  retuseCI  at 
law  onacoouatof  negllgenoe  of  tbe  defendant  In 
not  defending,  and  suffltdent  excuse  Is  not  shown. 
Dodge  V.  BiTong,  S  Johns.  Cb,  XO. 

And  neglUenoBlntbesssertlon  or  a  home«i«ad 
rlgbt  t>r  which  It  Is  made  Inelfectuai  wUl  preclude 
an  Injunetlon  against  a  sale  on  ezeoutlon.  wbete 
there  was  no  fraud  on  tbe  part  of  tbe  other  side, 
and  the  whole  trouble  was  caused  by  oomplalDant's 
own  laches.    Ptatt  v.  ShefBeld,  SSOa.elT. 

Wbereatortln  forcibly  taking  a  note  from  oom- 
plalnantandproauringajudgment  thereon  against 
a  third  party  was  aUeged,  1)ut  oomplalnant  walled 
without  reasonable  excuse  until  tbe  judgment 
was  rendered  on  the  note  and  until  tbe  tort  was 
barred  at  law,  an  Injunction  waa  refused  RgBliHt 
proceedings  en  the  Judgment,  Hays  v.  Urqubait, 
(gQa.ES. 

So,  where  a  Judgment  was  obtalnea  on  a  noie> 


tlve  engine,  and  t^e  Judgment WM  rendered  nearlj 
two  reaia  after  tbeoote  wssglveo,andli,dtdno( 
appear  bat  that  oomplalnant  was  well  acquainted 
wltb  the  IneuDclenoy  of  the  engine,  his  aesllKeoce 
In  falUnsr  to  make  a  defense  prevented  an  Injuuo- 
tton.   Parker  v.  Morton.  S  Blaokf.  1. 

And  negllfience  Ota  party,  not  excused.  In  falling 
to  ascertain  (be  amount  of  a  Judgment  rendered 
agulnat  talm.  wltbln  the  time  allowed  for  appeal  or 
error,  will  prevent  an  tnJuaoUon.   Anderson  v 


Where  the  wife  ot  Q  i«covered  Judgment  sgalnst 

B.  who  filed  motions  to  ratai  costs  and  to  revive 
two  Judgments  StfBlnat  Q,  and  Are  years  Hfterwanl 
B  commenced  an  action,  and  saked  for  an  Injuno- 
tiOD  Bgalnst  the  Judgment  uoti]  euob  motlouf,  still 
pendlntr,  were  beard  and  determined,  tbe  lack  of 
dlllgeoce  In  securing  the  determliuitlon  of  tbe 
motions  prevented  an  Injunction.  Boley  v.  Orts- 
wold.2Hont.t4T. 

After  an  admlntstiator  hoe  by  mistake  allowed  s 
claim  where  tbe  allowance  has  tbe  effect  of  a  Judg- 
ment be  must  act  with  prompuess  In  sepklng  to 
enjoin  tbe  same,  and  cannot  be  reltered  for  mis- 
take or  law.    Ecclea  v.  Daniels,  U  Tei.  138. 

And  negligence  for  three  years  In  not  asoertatu- 
Ing  or  making  a  defense  where  a  Judgment  was 
taken,  will  prevent  an  Injunodon  against  the 
judgment.  Noble  v.  Butler,  a  Kan.  MB;  Ltiwson  v, 
Beltlson,  UArk.  UO. 

And  an  Injunction  against  a  Judgment  that  Is 
enoneous  will  be  retusad  on  account  of  complain- 
ant's gross  negllgenoe.  Muscatine  v.  Mtmlsdppl  ft 
M.  B.  Co.  1  DUl.  Ssa. 

defense  at  la  w,  as  distinguished 


defenses  generally, 
note  on  J'urMtcKon 
infunetlona  owotent 


from  negligence  In  i 
will  be  treated  In  a  bu 
of  equUu  <n  oenerol  . 
^pments-  to  Jarrett 

Bee  further,  as  to  ni.„ — _  ,     

ngillnM  wdotnsnts  hv  eonfMSton,  to  John  T.  FarweQ 
Co.  V.  Hllbert(WlB.)  80  L.  B.  A.  UE,  and  nMson  Sn- 
^i ilnoJudonienJtaoajngt  ortntavor  nf sursKss. to 
Wcbener  v.  BprlngtMd  Bulne  *  Tlueataer  Oo. 
aodJpasC.a.  LT. 


,yC00gIC 


SoDTBBmM  BviLDars  ft  Loui  Am(kiatkmi  v.  Hobmai. 
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of  Jndtidil  dUoretica,  to  ercTjr  depntj  dark 
Id  tfaU  oommoawcklth,  manj  of  whom  u« 
wboll;  without  estMricBoe,  mod  who,  under 
the  Iswi  of  thla  lUta,  nuy  eren  be  under 
the  ftge  of  twentj-oDc  jtm ;  and  wa  Ihtnk, 
thcnfoie,  tlMt  the  iBjonctton  tMuod  in  tfaii 
Kticm  wH  isTiUid,  uxi  ibonld  hare  been 
diMolTod,  for  the  addtttona]  reuon  that  U 


dlMolred  eppellant'a  inJuDctton  iai  dla- 
mined  his  Mtltlon  wiOi  (UnuMCes  and  ooite, 
aiMl  OiMjudgWfU  it  ^flrmtd. 


L.  C.  NORHAN,  Auditor  of  Publtc  Accounts 
( Kj ) 


L    Tlw  rMinlr«»«Bt    Of  Btu.   I  4BBS, 

that  arery  tortiga  bulUlnlC  and  loan  UKieletloD 
dolnrbuUneM  wltblii  tbetuieibal]  pay  Iniotbe 
uaMurrinniuUy  2  per  oant  of  lie  angaei  gi«ee 
reoetpte.  doee  not  viobile  GomL  1 171,  reqalrlng 
■U  Doneiempt  propertr.  whether  owned  bj  niC- 


itnotblDiTBball  prevent  a 


■  Taioe.  but  pioTldlDV 


ureiiliti  Ipllmi  ma  Till  I  run  bulldlnsBDdloan 
anodetlondolasbuglneM  wltfaln  tbe  lUtets  not 
Impstred  b7  Stat.  I  ttU.  Impoelnir  an  budubI  Uuc 
of  S  peroeotof  Uw  annual  grom  ceoelpta  of  all 

tl.  Tbe  fcaadom  of  eommer««  between 

•ta,ten<Bnot  Inteitered  with  by  Stat.  IttAre- 
qulrini  everr  ftnelitn  bolldlDg  and  loan  tnoda- 
Hon  to  par  Into  the  (naBurr  annually  E  per  cent 
of  f  ta  anonal  bton  leoelpla. 
t.  TIte  eqoKl  preteeUen  of  the  lawe  la 
not  denleil  to  foreign  buUdias  and  loan  avo- 
efatlona  doliur  bnalnca  wfthln  ibe  atafe.  br  But. 
1 4aa,  reqninnii  auob  aMoclatlimt  to  pa?  Into  the 
tceaaurr  aDnuallrSperOBntottbelranniialsioaa 

(HoTemboT  10,  MIL) 

APPEAL  br  plalDtiff  from  a  judgment  of 
the  Circuit  Court  for  Franklia  County  In 
tiTOt  of  defendant  in  amaudamua  proceeding 
to  compel  the  iMuaoce  of  a  warrant  for  the  re- 
pajment  of  tales  claimed  to  have  been  unlaw- 


jfr.  W.  O.  Bullitt,  with  J/tim.  Knott  * 
Edelen,  for  appellaot: 

The  aectioDi  Id  qneelloD  violate  §  174  of  the 
ConatituUon  of  Eeotucky,  which  was  suppoaed 
lo  euaraolee  abecdnte  equality  of  tazatioo. 

Tbla  ezacltoo  waa  not  io  the  oalnre  of  a  11 
eenee  to  do  bnaii]i>ss  io  the  commonwealth.  A 
Hceuae  la  a  permission  Io  do  busloeaa  in  the 
fature,  while  a  tax  is  an  exaction  on  present 
nine*  or  past  busioees. 

BouTier.  Law  Diet.;  18  Am.  &  Eng.  Enc. 
Law;  25  Am.  &  Eng.  Enc  Law. 


ROTi.-n)r  exelnaloQ  or 


TIm  acta  in  qoeatkm  operate  aa  to  exiadng 
anbecriptioiiB,  to  impair  the  contract  of  Nib> 
acriptlon. 

De  Tisr**«r  t.  Xem  Orl«ant,  16  Fed.  Rep.  11. 

The  aecttooB  in  queation  operate  to  impair 
tiiat  freedom  of  commercial  iDtercoorae  be- 
tween the  eiatea  which  la  attempted  to  br  coo* 
ierred  by  the  Conslftutlon  of  the  United  Staia. 

WtUon  1.  Mittauri,  91  D.  S.  880,  28  L.  ed. 
S40:  GiUxmt  y.  Ogden.  2S  U.  8.  «  Wheat.  1.  « 
L.  ed.  28;  iVnaoeofa  T^.  Oo,  t.  WeHtra  U. 
Teitg.  (h.  Ml  U.  B.  1.  24  L.  ed.  708;  Walern 
U.  Tettg.  Oo.  T.  TfeKM,  lOB  V-  8.  4(M,  M  L.  ed. 
lOOSi  (W.  T.  Smith.  9t  Ky.  SS:  Lsng  t. 
Michigan,  ISS  D.  a  101,  S4L.  ed.  150,  Sloiert. 
Com.  Rep.  148;0rufcA«rv.  Etntwky.  141  D. 
a.  47,  asl^  ed.  646;  Fedmmer  t.  Untunlit,  B4 
Et.  SOS;  Pirt  Amo.  <a  Ptnntglrania  t.  Htm 
Tork,  lis  n.  B.  110.  80  I.,  ed,  842. 

The  aiate  having  permitted  the  appellant  Io 
come  Into  the  state  and  transact  builneu.  It  la 
a  denial  of  the  equal  proteetioa  of  the  lawa  to 
exact  from  it  3  per  cent  of  Ita  bnsiDPea  under 
the  tniise  of  laxatioo. 

Banta  tiara  Covnty  v.  AmtAern  P.  B.  Ca. 
IISU.  B.  8B6,  aO  L.  ed.  118. 

Mr.  W.  J.  HoBdrlek  tor  appellee. 

HftaolvlMC>  J-i  delivered  the  opinion  of 
the  court; 

This  appeal  InTOlves  the  conatitutionallty 
of  the  statute  requiring  every  foreign  build- 
ing and  loan  nasoclation  doing  busiuesa  In  the 
state  to  par  Into  tlie  treasury  annually  $3  on 
every  |100'of  ita  annual  grow  receipts.  Ky. 
Stat:  g  4338.  The  law  1b  aasailed  as  being, 
n)  in  vlalation  of  aectlon  174  of  the  itnte 
Gonatltutiou ;  (2)  aa  impairing  the  obliga- 
tion of  coDiracta  In  exiaience  when  the  law 
became  operetive;  (8)  aa  an  unwarrantable 
Interference  with  the  freedom  of  commerce 
between  the  atatee ;  and  (4)  aa  denying  to  the 
aasoclation  the  equal  protection  of  the  lawa. 
It  la  apparent  that  a  brief  Inquiry  Into  the 
nature  of  the  business  done  by  the  aasoclation 
la  pertinent  toa  proper  understanding;  of  each 
of  theee  contentions,  and  especially  in  ao  far 
as  the  busineea  Is  supposed  tobeaffucted  wiUi 
an  ioterstate  character.  We  aay  "  brief  In- 
quiry. "  becauae  the  general  charHcleriatica  of 
these  aasociationa  are  alike,  and  In  recent 
Tears  have  become  well  known.  The  appel- 
lant's principal  oHlce  la  nt  Enoxvjlle,  Tenn. 
Ita  courae  of  buBlneaa  ia  thla :  Each  subacrlb- 
Ing  member  contracts  to  contribute  each 
month  a  stated  eum,  which  the  company 
agrees  to  loveat  on  bond  and  mortgage  ;  col- 
lecting the  interest  monthly,  and  reinveating 
at  frequent  intervals  the  entire  moneya  re- 
ceived from  all  aonroea  for  the  beneflt  of  the 
stockholders,  share  and  share  alike.  Theae 
contributions  are  made  at  the  rate  of  00  centa 
per  month  on  each  share  of  stock  subscribed. 
UDtll  the  time  when  such  instalments  and 
their  acciimulattona  diould  amount  to  the 
sum  of  $100  for  each  share.     This  period  Is 


became  operative,  ooiie  of  the  stock  had  ma- 
tured, though  the  appellant  had  been  doing 
businesa  in  the  state  and  had  made  nutneroua 
contracts.  From  the  date  named  until  June 
1,  1898,  the  ffToaa  noeipta  of  the  aaaodattos 


ogle 


Eehtdckt  ^crt  of  Afpbalb. 


Not., 


were  |98,0S7.60,  but  bow  much  of  this  wu 
old  and  how  much  was  new  boslnesa  does  not 

1.  Is  theatstutelooouSict  with8ectloDl74 
of  the  stste  CoDBtituttODT  The  section  reads 
U  follows;  "All  propertj,  whether  owned 
by  natural  persoDS  or  corporatloDB,  shall  be 
tAied  in  proportion  to  its  value,  unless  ex- 
empted by  this  ConHtltucioD  :  and  all  corpo- 
rate property  shall  pay  the  same  rate  of  tAia- 
tion  paid  bj  iDdlvidual  property.  Nothing 
in  this  CoDitltution  Bball  be  construed  to  pre- 
TflDl  tbe  eeneral  asaembly  from  providing  for 
taxation  Msed  on  income,  licenses,  or  fran- 
chises." In  this  connection  It  Is  pertinent  to 
read  a  portion  of  section  181  of  the  same  In- 
Btmment:  "The  general  assembly  maj,  by 
feneral  laws  only,  provide  for  the  payment 
of  license  fees  on  franchises,  stuck  need  for 
breeding  purposes,  the  various  trades,  occu- 
pations, and  profeaalons,  or  a  special  or  ex- 
cise tax."  It  is  said  that  the  Imposition  of 
the  lerj  of  3  per  cent  on  the  gross  receipts 
of  the  association  la  not  in  the  nature  of  a 
license  tax,  tiecBuse,  as  those  terms  Imply, 
such  a  tax  is  enforced  to  obtain  ■  license  to 
do  business  Id  the  future,  and  cannot,  in  the 
nature  of  things,  be  an  exaction  on  past  bust- 
Desa.  A  license,  it  is  said,  is  a  permission, 
and  the  payment  of  a  license  tax  proper  is  re- 
quired as  a  condition  precedent  to  doing  a 
busineas  otherwise  prohibited.  It  Is  not  an 
income  tax,  twcause  the  company  haa  no  prop- 
ertv  out  of  which  an  income  may  arise ;  and 
It  IS  not  a  franchise  tax,  it  Is  said,  iMcause 
the  state  has  granted  no  franchiae^hat  being 
a  grant  of  another  sovereignty.  Bhe  conclu- 
sion is  reached,  therefore,  that  ihe  statute 
imposes  a  tax  on  the  business  of  the  asBocla- 
tlon.  As  this  business  in  this  state  consists 
aolelv  In  selling  shares  of  stock  to  Kentucky 
members.  It  is  manifest  the  company  can  have 
no  gross  receipta.  except  from  payments  made 
by  its  Kentucky  subscribers.  These  sub- 
Bcrlbera,  under  section  4093,  Ey.  Btat.  are 
required  to  pay  taxes  on  their  shares  of  build- 
ing and  loso  association  stock  a*  on  other  in- 
dividual personal  property.  Therefore,  say 
counsel,  undisguised  double  taxation,  and 
hence  taxation  not  in  proportion  to  ita  value. 
is  imposed,  not,  as  sometimes  unavoidably 
happens,  on  the  same  property  in  the  hands 
of  different  owners,  but  double  taxation  of 
the  same  property  in  the  hands  of  the  same 
owners,  because  the  aaaociation  is  a  purely 
mutual  one.  and  the  assets  belong  exclusively 
to  the  shareholders.  The  fallacy  of  the  argu- 
ment. It  seems  to  us,  lies  in  the  asaumption 
that  this  statute  Imposes  a  tax  on  property 
at  all.  Certainly  It  is  not  an  ad  valorem 
tax.  The  associations  of  the  kind  described 
generally  have  no  tangible  property  within 
the  stale,  and  we  do  nut  regard  the  purpose 
of  the  statute  to  be  to  force  an  artificial  titv» 
on  the  obligations  due  the  association  from 
Its  members  for  stock,  dues.  etc.  Indeed, 
those  contracts  cannot  be  said  to  have  any 
certain  value.  The  members  own  the  con- 
tracls  of  subscription.  It  is  true,  but  upon 
DotlcethesemayrctlTe  from  membership,  and 
withdraw  the  ralue  of  tfaeir  payments,  sub- 
ject to  conditions  not  necessary  to  notice. 
The  business  nevertbeleea  is  a  valuable  one. 
SI  L.  R.  A. 


and  it  Is  fertile  privilege  of  doing  thlsbual- 
nesa  that  the  tax  la  imposed.  It  la  not  a  tax 
on  thecorporkte  franchise,  for  theconcluelTa 
reason  that  the  state  does  not  grant  this,  but 
It  is  a  tax  on  the  franchise  of  doing  business 
in  this  state,  and  In  this  sense  «  franchise 
tax.  It  is  true,  the  amount  of  the  gross 
receipts  of  the  oompany  are  taken  as  tha 
measurement  of  the  tax,  but  this  ii  only  the 
adoption  of  a  fair  and  Just  standard.  Suck 
taxes  may  be  measured  by  dividends,  by  tbe 
amount  of  the  capital  stock,  by  the  extent  of 
the  busineaa  transacted,  by  the  net  eominga, 
by  the  gross  jecepits,  etc.    In  ttie  earlier  cr — 


erty,  but  a  tax  upon  the  franchise  of  the  cor- 
poration, measurad  by  the  extent  of  ita  busi- 
ness. Slaiji  Tan  on  Hailaay  Oram  RteeipU,  83 
U.  8.  le  Wall.  384,  21  L.  ed.  104.  But  sub- 
sequently the  same  court,  \a turgor.  Btatent, 
121  n.  S.  280,  80  L.  ed.  88H,  and  PhiiaMpMa 
A  B.  Maa  8.  8.  Co.  v.  Bmtuyinaitia,  133  U. 
B.  S26.  80  L.  ed.  1300,  1  Inters.  Com.  Rep. 
808,  modified  or  rather  denied  tbe  right  of  tho 
state  to  thus  tax  an  interstate  agency  under 
such  a  guise.  With  tbla  feature  of  the  tax- 
ing power,  however,  we  have  nothing  to  do 
here.  To  the  extent  that  such  a  claim  la 
urged  by  counsel,  we  shall  notice  It  pies- 
ently.  Regarded  as  a  tax  for  the  privilege 
of  doing  business  In  the  state,  we  see  at  once 
that  the  plea  of  want  of  uniformity  and  fail- 
ure to  tax  in  proportion  to  value  becomes 
unavailing;  so,  alao,  tiie  contention  that 
there  is  double  taxation.  If  the  tax  Is  found 
to  be  In  effect  a  franchise  tax,  the  complaint 
cannot  be  made  that  the  property  of  the  cor- 
poration Is  otherwise  taxed,  or  is  nontaxable. 
SocUty  for  8ai>ingt  y.  Caite,  78  U.  B.  6  Wall. 
5M,  18  L.  ed.  837 ;  PeopU  r.  Home  Int.  Co. 
03N.  Y.  828.  In  our  opinion,  however,  there 
is  In  fact  no  unequal  or  double  taxation  Im. 
posed.  Bo  far  as  borrowing  members  are  con- 
cerned, they  do  not  list  their  shares  for  taxa- 
tion, and,  while  the  subscribers  for  paid  stock 
pay  on  their  shares  as  on  other  individual 
property,  the  company  pays  no  annual  tax 
on  these  shares.  Afler  paying  on  its  groaa 
receipts  for  any  given  year,  ft  never  again 
pays  on  the  receipts  of  that  year.  It  never 
receives  them  again.  The  one  payment  ex- 
hausts the  force  of  the  statute  tor  all  time. 
2.  CouDselssy  that,  viewed  from  the  stand- 
point.of  the  company,  the  subacriptlons  may 
be  regarded  as  cboses  In  action,  and  having 
no  tilv*  In  this  stale,  except  the  artiflcial  one 
created  by  this  statute,  the  contracts  of  sub- 
scription made  before  the  law  was  passed  are 
impaired  to  the  extent  of  the  tax  Impoeed. 
In  De  Vignier  v.  JVrto  Orltan*.  18  Fed.  Bep. 
11— , the  cose  relied  on  by  counsel, — it  was 
held  that  "in  tlie  absence  of  any  provisions 
of  the  statute  which  had  entered  Into  and 
formed  part  of  the  contract,  giving  the  right 
to  impose  a  tax,  bonds  or  other  obligations 
of  a  city,  nhich  belong  to  nnnresldenta,  can- 
not be  taxed  without  impairing  the  force  of 
the  obligation  itself. "  But  we  have  seen  that 
there  is  no  purpose  here  to  tax  the  property 
of  the  corporation,  or  impart  to  its  property 
a  forced  location,  contrary  to  the  settled  rules 
which  Eovem  that  class  of  property.     The 
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principle  atutcraiiced  In  the  cue  !■  not  Ap- 
plicable. 

8  iMl  4.  Finally  It  is  said  that  ttae  freedom 
of  cooinierce  between  the  Btates  la  interfered 
wla.  and  the  equal  protection  of  the  laws 
denied  tlie  corporation.  The  statute,  nbat- 
erer  may  be  said  of  the  nature  of  the  tax  It 
inipoiea.  in  eipresB  terms,  aSects  only  busi- 
iii-ssdone  within  the  state.  The  bualness — 
imltlc  or  comoierce,  if  you  please  eo  to  term 
it— of  the  corporation  is  purely  internal  or 
cliiineBtic.  Having  under  consideration  the 
validity  of  a  tax  imposed  on  a  Nebraska  ex- 
i-nta  compauy  by  a  Hisaourl  Btatute  (Act 
>Iay  16,  l^Sd)  similar  to  the  one  now  in  ques- 
lioD,  the  supreme  court,  by  Justice  Lamar, 
Hfiei  quoting  the  statute,  said:  "It Is  tnanl- 
Tcst  lUst  these  proYislons  of  the  itatnte.  so 
(tf  from  impoaiog  a  tax  upon  the  receipts  de' 
rived  from  the  UansDortatidn  of  goods  be- 
tween other  states  utA  the  state  of  Missouri. 
ripressiy  limit  the  tax  to  receipts  for  the 
!ums  earned  and  charEed  for  the  business 
done  within  the  state.  This  positive  and  oft- 
repealed  limitation  to  bualness  done  within 
the  state,  that  is,  bualness  began  and  ended 
within  Ute  state,  evidently  Intended  to  ex- 
clude, and  the  language  employed  certainly 
does  exclude,  the  idea  that  the  tax  Is  to  tie 
imposed  upon  tbe  Interstate  business  of  (he 
company.  'Business  done  within  the  state' 
cannot  be  made  to  mean  business  done  be- 
tween that  Btatfi  and  other  state*."  Padfie 
Erp.  a?.  T.  Seibert,  143  U.  8.  389.  86  L.  ed. 
1035.  8  Inters.  Com.  Hep.  810.  This  case  is 
decisive  also  of  other  contentions  made  by  the 
appellant  here.  The  lax  under  consideration 
was  one  on  the  gross  receipts  of  a  foreign  cor- 
poiatton,  and  It  was  oonlonded  that  the  act 
violated  "  the  requirements  of  uniformity  and 
equality  of  taxation  prescribed  by  the  Con- 
stitution of  Missouri,  and  thereby  denies  to 
the  CMnplaluaut  the  equal  protection  of  tbe 
laws  of  the  state  which  the  Utb  Amendment 
to  tbe  Constitution  guarantees  shall  not  be 
■bridged  by  state  action."  Tbe  court  said 
that  It  had  repeatedly  "laid  down  the  doc- 
trine that  diversity  of  taxation,  both  with  re- 
spect to  the  amount  impoeed  and  the  various 
species  of  property  selected  eitber  for  bearing 
its  burdens  or  for  being  exempt  from  them. 
is  not  inconsistent  with  a  perfect  uniformity 
sod  etjuality  of  taxation  in  the  proper  sense 
of  those  terms."  citing  BeWt  Gap  It.  Co.  v. 
Ptjituj/ljania,  1S4  U-  S-  283,  387.  83  L.  ed. 
893,  89S,  and  Home  In*.  Oo.  t.  Hew  York.  134 
U.  8.  n94,  606.  e07,  SB  L.  ed.  1036.  1033. 
The  perfect  application  of  these  principles  to 
tbe  case  at  hand  becomes  apparent  when  we 
observe  tbe  substantially  perfect  identity  be- 
tween our  statute  and  tbe  HIssourl  statute. 
For  not  only  was  the  complainant  a  foreign 
corporation,  and  the  tax  one  on  Its  gross  re- 
ceipts on  business  done  in  tbe  state,  but  the 
rate  was  $2  on  tbe  flOO  of  such  irecelpts  taben 
Id  for  one  year  next  preceditig  a  time  certain 
txed  Id  tbe  statute.  The  court  further  pro- 
ceeds to  demonstrate  that  the  manner  of  tax- 
ing the  express  company,  which  bad  no 
tangible  property  in  the  state,  of  conse- 
qaeikce,  was  neoessarily  dllFerent  from  that 
of  other  oorporatlans,  but  there  was  no  anjuat 
discrl  mi  nation  aa  tbat  account.  We  may  ob- 
3:  L.  R  A. 


serve  here  that  the  btudens  imposed  on  ap- 
pellant by  the  statute  under  consideration 
!  substantially  the  same  as  those  imposed 
other  similar  corporations.  similarlT  sit- 
uated. In  the  case  of  Fira  Aito.  of  PtiiUiM- 
phia  T.  Hme  York.  119  U,  8.  110,  80  L.  ed. 
843,  relied  oo  by  the  appellant,  the  plaintiff 
rror  was  a  fire  Insurance  company  of 
Pennsylvania  doing  business  In  the  state  of 
New  York,  and  ttae  question  was  what  effect 
the  14th  Amendment  of  the  Constitution 
should  be  given  in  the  matter  of  taxing  tbe 
foreign  corporation.  Tbe  court  I^i^t  decided 
that  issuing  a  policy  of  Insurance  Is  not  a 
transaction  of  commerce. "  The  case  of  Paid 
Virginia,  75  U.  8.  8  Wall.  188,  19  L.  ed. 
'.  wsa  also  distinctly  approved,  wherein 
was  said  :  "Having  no  alMolute  right  of 
recognition  In  other  states  but  depending  for 
such  recognition  and  the  enforcement  of  Its 
riicts  upon  their  assent,  it  follows,  as  a 
er  of  course,  that  such  assent  may  be 
gnmted  upon  such  terms  and  conditions  as 
those  states  may  think  proper  to  impoee. 
They  may  exclude  the  foreign  corporation 
entirely,  they  may  restrict  fts  business  to 
particular  localities,  or  they  may  exact  such 
security  for  the  tierformance  of  Its  contracts 
with  their  cltisens  as  In  tlieir  Judgment  will 
beet  promote  tbe  public  interest.  The  whole 
matter  rests  in  their  discretion."  And  a  tax 
of  8  per  cent  on  tbe  premiums  received  by 
tbe  complaining  company  In  the  state  of  New 
'"—\  for  a  given  year  was  upheld  because  a 
tax  bad  been  imposed  on  New  York  In- 
nce  companies  doing  business  In  Penn- 
ania.  The  court  also  approved  Its  former 
decision  in  Dveat  v.  Chieago,  77  U.  8.  10 
Wall.  410.  10  L.  ed.  073.  where  It  was  said ; 
"The  power  of  the  state  to  discriminate  be- 
tween her  own  domestic  corporations  and 
those  of  other  states,  desirous  of  transacting 
business  within  her  jurisdiction.  Is  clearly 
established.  An  to  the  nature  or  degree  of 
discrimination,  it  belongs  to  the  stale  to  de- 
termine, subject  only  to  such  limitations  on 
her  sovereignty  as  may  be  found  in  the  funda- 
mental law  of  the  Union."  The  right  to  im- 
pose the  tax  Id  the  case  at  band  does  not  de- 
pend, it  seems  to  us,  on  Its  being  paid  as  a 
uondltion  precedent  to  the  entrance  of  the  cor- 
poration into  tbe  state.  If  tbe  corporation, 
by  the  dilieence  of  its  agents,  entered  the 
state  befnre~any  law  was  enacted  to  exclude 
It  or  tax  its  privileges,  it  still  cannot  be  said 
that  the  state  assented  to  such  entrance,  at 
gave  it  any  official  recognition  wberebj  It 
was  precluded  from  imposing  a  rewonable  tax 
on  Its  right  to  transact  business,  and  rating 
It  according  to  the  amount  of  business  done 
after  tbe  enactment  of  the  law.  It  was  at 
least  a  tax  on  the  privilege  of  doing  busineas 
after  tbe  enactment  of  t£e  taw,  and  Its  col- 
lection postponed  in  order  that  the  sum  of  U 
miebt  be  Oied  wltb  regard  to  tbe  amount  of 
business  done.  It  might  bare  been  flied 
without  regard  to  such  amount.  We  do  not 
think  that  the  modtflcatlon  of  the  charge  of 
$3S  on  tbe  agent  of  the  corporation,  fixed  on 
all  alike.  aSects  tbe  right  to  impose  the  tax 
in  question.  This  was  In  the  nature  of  a  fee 
(or  the  license  not  exceeding  the  cost  of  Its 
iMual.andtberegulatlonswltbrespeotthereto. 


M 


Kmnoaa  Coobt  i»  ArrmuM. 


Hot., 


It  maj  be  obaerred,  Bnallj,  Uut  while  tba 
iuigiiftg*  of  lome  of  the  cmgs  cited,  and 
oUwn  not  referred  to,  sniUliu  tbe  pedtloii 
that  the  itate  maj  faror  Ita  own  oorpontlona, 
or  impoee  a  leM  tax  on  them  thui  on  foreiga 
(Hiea,  the  aMertloB  of  that  principle  i%  not 
neoeMBTT  here  to  enataln  tbe  statute  io  qnea- 
tlon.  It  does  oot  follow,  became  dlSereut 
plau  of  taxation  are  adopted  with  reapect  to 
tbe  two  cbMca,  that  there  U  a  dljcrlmliiatloa 


agalMt  either.  It  is  oractlcallT  Imponlble 
to  cmnp«»  a  tax  rate  flxed  on  piopertf  on  tlie 
ad  Talonm  i^atem  with  a  nte  flxed  without 
bat  «a  a 
»a.     But 

^ tea  irlll, 

.  think,  allow  no  diaorlminatlMi  agalnat  the 
nonrcaldeiit  cor^oiatton. 
™_  , ttepiWww  ia  4^. 


feience  to  the  value  ot  propertr, 
j[  OD  tbe  prlTllem  ot  doug  bnalqi 
I examlnatloD oioiir  varloua atata 


UNITED  STATES  CIKCUIT  COUBT  OF  APPEALS,  THIKD  CIKCUIT. 


James  HOTT  tt  aL.Apptt., 
J.  T.  LOVBTT  COMPANY 

<n  Fed.  Reii.  IflL) 

1.  Priop  nwe  nt  »  lui^e  t^  other  p«s 
■ana  la  aofflcleat  to  dotekt  »  ta-Mlo, 
^UU^  altbaugh  It  was  not  a  ooniniBrclal  ase 
and  was  oolrlor  a  tbort  period,  If  It  wai  auob 
tliBt  tbe  name  had  alraadr  beoooM  eztentlvet7 
reoocDiied  and  wdl  knoira  before  Itwaeolf 


S.  ^ho  irovd*  "Qreen  Mount*! n"  cmu 
■ot  bo  »ppro|irla.t«d  by  u  Individ  ukI  as 
trademark  tor  Rrape  vloes  eod  Br&pes  whloh  ai 
theotnind  pcodum  ortbeGreeo  mouoMIoB,  i 
the  ezolutlon  ot  olben  vbo  deal  In  almllar  artl- 
oleB  orisloatliiK  In  tbe  lame  localltr. 

S.  An  nrgmn^K  article  which  bj  the  Iv 
of  Ita  nartnro  la  roprodnetlve  and  derives 
lU  cbtef  value  Irom  <u  Innate  vital  powers  Inde- 
pendeotlr  ot  tbe  care,  manaicem^nr,  or  Ingeoultr 
Ot  man,  lucb  at  eaeds,  plants,  or  vines,  oann 
the  lut^eol  of  a  trademark  so  as  to  preven 
nee  of  tbe  name  ot  tbe  parent  itook  by  any  pep. 
eOD  onMvatlDC  and  selllDg  its  products.' 

(December  8,  UKL) 

APP£AL  bj  complainaDts  from  a  decree  of 
Ibe  Circuit  Court  of  tbe  United  Stales  for 
tbe  Dislrict  of  New  Jersey  in  favor  of  defend- 
ant in  en  action  brought  to  recover  damsgea 
for  InfrlngemcDt  of  a  trademark  and  to  enjoin 
the  further  infringement  thereof.    AjUrmA. 

Before  Acheeou  and  Dallaa,  Circuit  Judges, 
and  Wales,  District  Judge. 

The  fuels  are  staled  In  the  opinion. 

Mr.  Rowland  Cox.  for  appellants: 

The  term  "Green  Mountain,  trben  applied 
to  RrapeTlnes.  wss  an  arbitrary  or  fanciful 
deMgnallon  wnlch  could  be  adopted  as  a  trade- 

Witliarns  t.  Bptnet,  2B  How.  Pr.  S66;  Will- 
iamt  T.  Adam*.  8  BiM,  463,  T  Rep.  018;  Wind- 
wrw.  Oydt.i  Pblla.  518. 

A  ri|ibt  of  property  In  a  trademark  doe* 
not  depend  npon  priority  of  ute.  In  tble  re- 
spect trademarks  differ  egsentiBlly  from  patenla. 

Mtnmdtt  T.  Bolt.  128  U.  &  fiSl.  33  L.  ed. 
S9e;  CUnwn  t.  Orump,  70  N.  T.  G80. 


I>OTa.--n>e  Bbore  case  i 
fa>  rospeot  to  (be  rl«ht  t 
nob  oisanlo,  raprodDoMv 


The  material  querthm  in  the  case  ia  whether 
a  person  who,  by  hla  enterprise,  industry,  or 
skill,  produces  a  new  vine  or  plant  can  select 
and  apply  to  It  an  arbitrary  name,  and  be  pro- 
tected in  the  use  of  that  name  as  a  trademark. 
Analtwous  casea  Bay  ibat  be  can. 

fMP&w  V.  Baker,  63  N.  T.  89,  45  Am.  " — 
169;  GeavlMd  Mfg.  Co.  v.  Ceiloniu  Mfg.  w, 
Si  Fed.  Rep.  94:  Meaendet  t.  BoU.  iupra 
Oonereu  A  E.  Spring  Co.  ».  High  Roek  Con- 
I/rat  Bpring  Go.  46  W.  Y.  391,  6  Am.  Ben.  — 
Cor,  Hanual  of  Trade  Mark  Caeea,  660;   la. 

Tbe  circumstances  that  tbe  defendant  usee 
ibe  deeigntiion  "  Green  HountaiD,"  without 
using  tbe  incidental  festurea  which  complain- 
ante  have  employed  In  connection  with  it.  is 
an  Im  mete  rial  circumstance. 

Where  Ibe  trademark  consists  of  a  word 
wblch  U  chiefly  addressed  lo  the  ear,  the  man- 
ner io  which  It  fe  used  ia  obviously  tmmaleHal 

Enoch  Morqan'i  8ont  Co.  t.  WendoTer  48 
Fed.  Rep.  420.  10  L.  R.  A.  388;  Bitr  v  Abra- 
Jiami,  83  N.  T.  519.  87  Am.  Rep.  589;  Menat- 
dM  V.  mil,  138  D.  8.  014,  88  L.  Bd.  626 

The  presumptions  in  favor  of  a  pateol  or 
statutory  right  are  of  great  weight. 

Ameriean  Bor  Maeh.  Oo.  v.  Day  88  Fed 
Rep.  585;  UeMiUin  v.  Barday.  6  Fish  PaL 
f^-  20S;  Com.  Ogden.  86  tf.  8.  18  wlSu 
i??'o^^'  *^V*^l;  Ooniloek  V.  5««<iurf5,  Seat 
Co.  8  Bfino.  &  Ard.  188,  18  Off.  G«z  380 

If,  In  any  instance.  It  appears  that  the  de- 
fendant is  endeavoring  to  "ateal  away  an- 
other s  husinesB  and  goodwill"  {OeUuhiS  Mfg. 
Co  V.  aihmU  Mfg.  Oo.  §3  Fed.  Rep.  97)  h^ 
will  be  restrained. 

r.'f'^i'tMfO.  Oo.  V.  Timnfuee  Mfg.  Co.  188 
y  8.  687,  84l.  ed.  987;  U  I^igt  Co.^.Bu*^ 
Oment  Oo.  51  Fed.  Rep.  941,  17  L.  R.  A.  864, 

^}IYJ  '^^•J\  ^  ***■  ^'l  TaendticktfabrU* 
AkUebolagat  Vulcan  v.  Myen  189  N  T  364. 

Prior  to  1889  Ibe  term  "  Green  Mountain" 
had  never  been  used  In  commerce.  To  the  ex- 
^M^!^J  T  "i^  **  algnifled  Just  what  we 
claim  It  slgnifles  to  day,  a  product  o*  the  com- 
plainants or  tbebaaslgnor.  It  bad  not  taken 
its  place  in  thelangu^^  as  Indteailng  a  partlc- 

"Ii""°§  W''e''<»™P'«iMntBaiftptid.  ap- 
plied, and  registered  it,  they  did  not  dWoS 


bave  a  trademark  1 


AS  to  trademark  m  Beovrapblaal  DHDM.  «■  !.«* 
J^"|5f<a  0.  App.  1st  CU  »  L.  a.  aTmStS  JS2 

ivCooglc 


HoTT  T.  J.  T.  Lo*rrt  Co. 


its  origtokl  meaniiigulDdlcatlDg,  (l)ATliwo(k 
(lariiculkr  nriel;,  (S)  grown  br  tbem. 

KMa-  Mfg.  Co.  t.  jBhAom,  68  Fed.  Rep.  SM, 
Si  Fed.  iUp.  576. 

Mr.  AnEOBttis  T.  OnrUti.  wlUi  Mr. 
Hearr  B.  wUt«,  for  &ppelle«: 

Ii  U  DOt  the  registTatlon  that  makei  a  partr 
ctraer  of  a  trademark,  be  mmt  be  the  owwst 
before  be  can  rezlBler. 

Bro%ttr  y.  Boutlon.  68  Fed.  Rep.  889;  DOa- 
«Mrr  it  H.  Ginal  Co.  y.  Otark,  BO  U.  8.  18 
Wall.  Dn,20L.ed.681. 

The  latter  caae  settled  the  doctrine  for  this 

COUDtTf: 

1.  I'liBt  the  generic  name  of  an  article  c*n 
oevo'  be  a  tra^mark; 

2.  That  the  oame  of  a  diatrict  of  coontry 
where  bd  article  originate*  can  never  be  lao- 
Dopoliied  bj  one  peraoa  as  against  anotber 
who  Is  dealine  In  similar  articlea  originallng  In 
the  same  district: 

3.  That  trademark  rights  real  upon  [H^oiitj 

4  That  a  claim  to  monopoly 
-~j  of  tradei 


tained  upon  tbe  tbeory  o 


ujemark  or  trsde- 


Hottttter  V.  friu,  17  Fed.  Rep.  620;  L^ 
etanehe  Battery  Go.  t.  WtOern  EUetrU  Co.  28 
Fed.  Rep.  278:  Keant  i.  Von,  Laer,  8S  Fed. 
Rep.  153. 

Nq  circular,  pri(«  list,  or  advertisement,  no 
matler  bow  frequently  repealed,  can  constitute 
a  trademark. 

Can^t  V.  Bttm,  M  111.  4B9, 5  Am.  Rep.  180. 

The  complalnanta  can  have  no  trademark  In 
the  name  "Green  Mountain." 

The  public  use  of  the  name  was  estaUished 
by  Hr.  Paul,  before  complainants  ever  heard 
of  tbe  Greeu  Hoonialn.  That  which  has  once 
gone  Into  public  use  cannot  thereafter  be  ap- 
propriated by  any  one. 

Bgbert  v.  U^ipnann,  104U.  8.  885,  28  L.  ed. 
755, 

No  one  baa  a  rigbt  to  appropriate  a  sign  or 
symbol  which  from  the  natare  of  the  fact  it  is 
used  to  BtKnify  others  may  employ  with  equal 
imtb,  and  therefore  have  an  equal  right  to 
employ  for  the  same  purpose. 

Ddavair*  A  B.  Canal  Go.  t.  Clark,  80  D.  B. 
IS  WaU.  81 1,  BO  L.  ed.  681 :  Eumphrty*  Borneo- 
pailue  Medieine  Go.  t.  Biilan.  W  Fed.    r 


758. 


g  merely  cannot  be  a 


I,  Dlatrlct  Judge,  delivered  the  opin- 
ion of  the  ootirt: 

James  Hoyt  and  Edwin  Hoyt  sued  ibe  J.  T. 
Lovett  Company  for  tbe  infringement  of  their 
common-law  and  rcfiislered  trademarb,  under 
which  they  claimed  the  exclusive  riRht  to 
piopegale  and  sell  gTspevinea,  erapevine  slips, 
■od  gnpes  cultivated  and  produced  by  them, 
and  to  wbicb  they  bad  given  the  name  of 
"Green  Mountain  Qrape.  The  circuit  court 
dismissed  tbe  complainants' bill,  on  tbe  ground 
ttiU  "the  case  seems  clearly  to  fall  within  tbe 
principles  stated  by  Mr.  Justice  Jackson  in 
Odumbia  MxU  Q>.  v.  Atcom,  150  U.  S.  460, 87 
L  ed.  1144,  and  is  governed  by  it."  In  the 
ewe  referred  to  the  court  says:  "The  general 
prlndples  of  law  appllcabte  to  trademarks,  and 
Ibe  conditions  under  which  a  party  may  eitab- 


Hah  theexclii*ive  right  to  the  use  of  ■  name  or 
symbol,  ai«  welltettledby  tbededsioosotthiB 
court,  .  .  .  which  .  ,  .  establiih  tbe 
following  general  wopceitiona:  .  .  .  (S) 
That  the  eicluslve  ngbt  to  the  use  of  the  mark 
or  device  claimed  as  a  trademark  Is  founded  on 
priority  of  appropriation;  that  is  to  say,  tbs 
claimant  of  the  trademark  must  have  been  the 
flrst  10  use  or  employ  the  same  on  like  articlet 
of  production,  (i)  Such  trademaA  cannot 
consist  of  words  Id  common  use  aa  designating 
locality,  section,  or  region  of  country." 

Tbe  law  being  Ihus  settled,  we  have  only  to 
consider  lla  application  to  the  facia  of  the  case 
BOW  before  us. 

1.  Priority  of  adoption  and  use.  Xacb  of 
the  parties  (o  the  present  auit  has  been  tor 
many  years  eiteoaively  engaged  in  the  busi- 
ness of  a  nurseryman;  tbe  complainants  at 
New  Canaan,  in  the  state  of  Connecticut,  and 
the  defendant  at  Little  Silver,  In  the  State  of 
New  Jersey.  Tbe  bill  alleges  that  tbe  com- 
plainants, \a  and  about  tbe  year  1885,  dis- 
covered the  vine  to  which,  after  three  years  of 
experimental  cultivation  and  propa^tloD,  tbey 
gave  the  name  of  "Green  Uountuin  Qrape; 
that  tbey  selected  and  used  this  name  as  a  trade- 
mark In  advance  of  all  others,  and  have  since 
continuously  used  It  to  denote  and  Indicate 
their  grapevines,  and  also  the  grape  produced 
therefrom;  that  the  said  trademark  was  reg- 
Isiered  In  the  patent  office  of  the  United  SUtes 
on  tbe  27tb  of  August,  188S;  and  that  the  de- 
fendant baa  frauduleotly  used  the  name,  Th« 
answer  denies  all  the  material  matters  set  out 
in  tbe  bill,  excepting  tbe  fact  of  registration, 
and  imecl&lly  denies  that  the  complalnauis  were 
tbe  Drst  to  select  and  adopt  tbe  name  which 
they  claim  as  a  trademark.  Tbe  reconl  abowa 
that  J,  H.  Paul,  who  carried  on  a  nuraery  ona 
small  scale  at  North  Adama,  Mass.,  In  tbs 
year  1884,  and  probablv  earlier,  found  some 
grapevines  growing  wild  on  or  near  the  aide 
of  the  Green  mouolaias,  In  tbe  stale  of  Ver- 
mont, on  the  farm  of  Mr.  Clough.  from  whom 
be  bought  Uiem,  and  that  in  the  spring  of  that 
year  be  sent  one  of  the  vines  to  Hr.  Hathaway, 
ofEaslon,  N.  Y..witha  wooden  label  attached 


the  home  of  his  oldtlme  friend,  Mr.  Hatbo- 
way,  bad  mentioned  his  discovery  of  the  vines, 
and  the  two,  after  talking  over  the  subject  of 
a  suitable  tiame  for  tbe  new  vine, bad  concluded 
that  "Green  Mountain"  "would  cover  the 
whole."  The  first  vine  planted  by  Hr.  Hatha- 
way did  not  live,  and  In  the  spring  of  1686  be 


which  survived,  and  bore  fruit  in  the  si 
of  1886;  and  from  this  last  vine  be  sold  eyes 
on  slips  indifferent  buyers,  among  whom  was 
the  J.  T.  I*vett  Company,  by  the  name  of  the 
"Green  Mountain  Grspc,"  This  witness  also 
states  that  he  hod  sold  and  Riven  away  someof 
these  vines  to  his  neighbors  ss  the  Green  Moun- 
tain grape,  and  that  tbe  vines  are  now  known 
in  his  neighborhood  by  that  name.  Mr.  Hath- 
away  Is  distinct  in  his  recollection  of  the  cir- 
cumstances thus  briefly  narrated,  and  he  is 
corroborated  as  to  tbe  fact  of  prior  use  by  other 
witnesses.  Mr.  Bdwin  Hoyt,  one  of  tbe  oom- 
plaioants,  and  the  only  wltnesa  produced  Is 


..Coo^^Ic 


Unm>  St&tkb  CiRCniT  Codbt  or  ArrmtiM. 


Dmc, 


alllDft  Itihe  "New  Canaan  Grape,"  and 
bad  prepared  a  device  taken  from  a  plctoilal 
Bible,  rcpreeentiDg  the  two  retumiDg  spjeH 
bearing  on  their  abnulders  a  staff  from  wblch 
was  Buspended  a  large  cluster  of  grapet,  but 
upoD  further  reflection  "we  thought  the  words 
'Grrec  Mounlaln,'  the  place  where  the  vine 
orfgiDHled,  would  carry  with  It  the  Wea  of 
hardiness!  that  perhaps  tbe  tIdb  would  take 
better;  .  .  .  and  we  finally  adopted  the 
Dame  'Green  Houctaln,'  with  tbe  same  pic- 
ture:" and  thai  this  name  has  beet)  used  by 
them  since  January,  1889.  Mr.  Hoyt  also 
■lales  that  the  vine  was  diacovered  by  Mr. 
Paul,  who  bought  It  of  Clough.  In  a  let- 
ter from  tbe  compIalnaDtB  to  the  defendant, 
dated  September  II,  18SH,  Ihey  wrote:  "We 
•end  you  by  express  a  sample  of  our  new 
grape,  tbe  'Green  Mountain.'  This  grape  odn- 
inaled  In  the  Green  mountains;  hence  its 
The  complalnaota  published  two  ad- 


•criblnit  the  excellent  qualitiea  of  their  new 
grape,  they  notified  the  public  that:  "Each 
Tine'sold  will  be  sealed  with  our  trademark. 
Our  copyright  name  'Green  Moun- 
tain,' glrea  us  the  exclusive  right  for  its  prop- 
agation for  sale." 

On  August  as.  1880,  the  defendant  wrote  to 
tbe  complalnsnts,  Inquiring:  "On  what  terms 
will  you  supply  ussome  seals?  A  party  offered 
ua  the  wnid  of  a  vine  of  tbe  Green  Mountain 
grape  last  tall,  which  he  aaid  came  into  his 
possession  before  you  had  purchased.  Thig 
was  before  we  knew  that  you  were  going  to 
have  the  gtape  copyrl;^hted,  and  we  bought 
the  wood;  and  propagated  from  It  a  few  vines, 
perhaps  a  hundred." 

Tbe  complaiunnL'  reply  by  letter  to  this  In- 
quiry, on  August  27.  ISwl:  "Tou  say  you  got 
the  wood  of  a  par^  who  procured  It  Iwforewe 
had  purchased  It.  We  do  not  think  this  can 
be  BO,  as  we  have  had  It  nearly  live  years  now, 
bnt  did  not  offer  it  for  sale  until  last  spring  a 
year  ago.  Would  you  oblect  telling  us  from 
what  source  you  received  your  wood?  Mr. 
Paul  told  us  there  were  no  vines  sold  which 
would  do  us  any  harm.  He  is  dead  now,  and 
tbeie  Is  no  flndln);  out  to  whom  he  sold  vines. 
or  the  date  he  bought  the  vines  from  Hr. 
Cloogh." 

At  the  time  of  the  sale  by  Hr.  Paul  to  the 
com  plainanU,— December  30,  1B85.— he  en- 
tered into  a  written  contract  with  them,  the 
■ubstance  of  which  was  that  he  would  furnish 
the  wood  grown  from  the  Green  Mountain 
vine  on  his  place,  or  under  blsconlrol,  so  lone 
as  the  said  Hoyt'sBons  sbsll  require  it.  ornnlll 
aix  years  shall  have  expired;  and  without  Ihe 
laiter'a  consent  would  not  furnish  the  wood  to 
any  other  person.  It  Is  quite  probable  that 
the  complainants  honestly  believed  Ihey  bad 
acquired  the  sole  rlpbt,  under  this  agreement, 
to  propagate  and  sell  the  vine,  but  tliey  acted 
mislakcnly,  since  tbe  evidence  proves  (hat,  be- 
sides Hathaway,  at  least  two  other  persons — 
Mr.  Tenr  and  Mr.  Francis— had  each  pro- 
cured a  Green  Mountain  vine  from  Mr.  Paul, 
and  had  successfully  cultivated  them,  before 
81  I,.  B,  A, 


the  compIaloanlB  bad  decided  lo  ftdopt  "Green 
Mountain"  a*  a  tradename.  The  registration 
of  the  trademark  does  not  help  tbe  complalii- 
ants.  It  amouats  to  nothing  more  than  prima 
fade  evidence  of  ownerahlp,  and  does  not  con- 
fer a  title  upon  tbe  complainant,  if  some  other 
person  has,  by  adoption,  acquired  a  prior  right 
to  its  use.  Glen  Oote  Mfg.  Co.  t.  Ludalino,  23 
Fed.  Rep.  836. 

Id  Detnteart  it  H.  CaTial  Co.  v.  CSart.  SOU. 
6.  18  Wall.  822.  90  L.  ed.  S88,  the  court  aafd; 
"The  odlce  of  a  trademark  la  to  point  out  dia- 
tlnctlvely  the  origin  or  ownership  of  the  article 
to  which  It  is  alBzed;  or.  In  otner  worda,  to 
ffive  notice  who  was  the  producer.  This  may. 
In  many  cases,  be  done  by  a  name,  a  mark,  0( 
a  device  well  known,  but  not  previously  ap- 
plied to  tbe  same  article." 

The  defendant  is  not  charged  with  an  at- 
tempt lo  palm  off  his  goods  aa  the  goods  of  the 
complaiDants,  nor  is  there  any  evidence  that 
the  aefendaut  attempted  to  deceive  the  public 
by  a  counterfeit  or  any  Imitation  of  tbe  latter's 
device.  On  this  branch  of  Ihe  case  Ihe  evi- 
dence appears  lo  be  conclusive  that  the  com- 
plainants had  been  anticipated  in  the  use  of 
the  name  which  they  undertook  to  claim  as  a 
trademark.  We  have  not  overlooked  the  con- 
tention of  counsel  that  the  prior  use  by  Messrs. 
Hathaway.  Terry,  and  Francis  was  not  a  com- 
mercial use,  and  was  only  for  a  short  period 
before  the  reglstralioa.  This  distinction  is 
uDimportaot  in  view  of  the  fact  that  the  name 
had  already  become  extensively  recognized  and 
well  known  before  the  selection  by  coroplain- 
anls  as  descriptive  of  Ibis  particular  variety  of 
grape;  and  the  length  of  time  It  had  been  on 
the  market,  if  anterior.  Is  not  maleriaL  No 
usage  or  custom  has  been  brought  to  our  notice 
in  support  of  the  suggestion  that  tbe  right  of 
tbe  public  to  the  use  of  a  name,  aa  applied  lo 
a  particular  article,  is  limited  by  the  number 
of  sales,  few  or  many,  which  may  have  been 
made  previous  to  Its  adaption  by  a  person  who 
claims  it  as  a  trademark.  It  is  not  pretended 
that  Mr.  Hathaway  was  under  any  obllgatinn 
which  should  have  prevented  him  from  selling 
the  vines  when  he  did;  and  one  lawful  prior 
aalebvblm,  likeMercuilo'a  wound,  isenougb. 

3.  The  right  lo  the  use  of  a  geographical 
name.  This  conclusion  dispenses  with  any- 
tbtng  more  than  a  brier  reference  to  the  other 
defenses.  The  words  "Green  Hounlain"  be- 
ing used  to  denote  the  place  of  origin  of  Ihe 
article  to  which  they  were  aUxed.  and  the 
fact  that  this  article  is  a  natural  product,  bring 
the  present  case  within  the  rule  laid  down  In 
Delawitn  A  B.  Canal  Co.  v.  Oiark  and  CMuni- 
hia  Mtil  Co.  V.  Aleom,  already  cited.  In  the 
flist  of  ibeae  cases  (be  attempt  was  made  to  K- 
cure  to  tbe  complainant  the  exclusive  use  of 
the  name  "Lackawanna  Coal,"  aa  applied,  not 
lo  any  manufacture  of  theirs,  but  to  thai  por- 
tion of  the  coal  of  the  Lackawanna  valley 
which  they  mined  and  sent  to  markPt,  differ- 
ing neither  in  naturenor  quality  from  all  other 
coftl  of  the  same  region.  The  reasons  why 
Ruch  use  cannot  be  allowed  are  thus  presented 
by  Mr.  Justice  Strong,  spcHklag  for  Uie  court: 
"No  one  can  claim  protection  for  ibe exclusive 
use  of  a  trademark  or  Iradennme  which  would 
practically  give  him  a  monopoly  in  tbe  sale  of 
any  goods  other  than  tboee  produced  or  laadp 
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tgr  biniMir.  If  be  oooU,  the  pablle  would  be 
bjorcd  ntber  Iban  protected,  for  compeilUon 
would  be  desiroytd.  Nor  nn  a  generic  n«nie, 
or  I  DSRie  Dierelv  lieacnpitve  of  tn  article  of 
tnde,  of  tu  qitalilieB,  In^redlentB,  or  cbano- 
Uruiics,  be  employed  at  a  tntdemark  and  the 
eicludTe  me  of  il  be  eatiiled  lo  kjial  pTi>teo- 
tiDD.  .  .  .  'He  baa  no  riebt  lo  apjiiopriate  a 
Dgn  or  aajmbol,  Kblcb,  Irom  tlie  nature  of 
it«  fact  It  ia  nted  to  signify,  others  msj  em- 
ploy witb  equal  troib,  and  iberefore  bs*e  an 
H)Da]  ligbt  to  employ  (or  tbe  wme  pnrpnae.' 
And  It  is  obftoiiB  tbai  tbe  same  reasoiiB  which 
forbid  tlie  rzclusive  appropriallon  of  generic 
mmes  or  of  tboee  merely  deicrlptl*e  of  the  at- 
licle  maDDfaciared  and  wbicb  can  be  employed 
with  trutb  by  otbtr  manufacturers,  apply  with 
cqaal  force  to  tbe  appiopriation  of  seogtaphl- 
cal  namea,  dealgnaiioi;  dialricla  of  ooimtry. 
Tbelr  natare  it  aucb  (bat  Ibe;  caoDot  poloi  to 
dieoriglD  (personal  orig^D)  0>0WDer«blpoftbe 
artldea  of  trade  to  wbich  they  may  be  applied. 
...  It  mint  then  be  confidered  aa  aouuJ  doc- 
trine tbat  DO  one  can  apply  tbe  name  of  a  dis- 
trict of  conoliy  to  a  well-known  article  o( 
commerce,  end  obtain  iberebj  sucb  aa  esclu- 
ri«e  rigbt  lo  tbe  application  aa  to  prevent  oth- 
ers inhabitinff  Ibe  district  or  dealing  in  similar 
anirtea  commie  from  tbe  district,  ikhu  trulb- 
fally  ndog  ibe  iiame  deaignation. 

In  Coiumbia  Mill  Co.  t,  Alwrn,  the  court 
repeats  and  approves  tbe  rale  (bus  laid  down, 
lis  application  here  is  obvious.  All  tbe  vlnee 
wbicb  were  sold  or  given  away  by  Mr.  Paul 
were  tlie  products  of  the  original  Tine  taken 
from  the  Green  moantaioa,  and  "hence  lis 
aaroe."  Tbe  rlne  planted  by  Mr.  Hathaway, 
and  Ibe  wood  sold  by  blm  to  tbe  defendant, 
were  reprodactiona  of  the  parent  stock,  and 
both  bajer  and  seller  could  riBblfally  uie  the 
name  by  which  ft  bad  been  first  called.  To 
have  sold  it  under  anv  other  name  woold  have 
been  a  decepiioo  on  oealera  la  aimilar  articles, 
who  were  entitled  to  know  Ita  pedigree  and 
biaiorj.  The  name  elveii  lo  tbe  vine  and  to 
tbe  grape  i>  geographical,  deilgnaling  a  par- 
ttcnlar  district  or  country,  and  oinnot  be  em- 
ployed br  tbe  complainants  to  the  exclusioD  of 
others  wbo  deal  In  dmilar  arlidea  originating 
in  the  aame  ktcallty. 


8.  Tbe  mnainlog  objectioa  to  the  UD  ta 
that  tbe  prelection  of  a  trademark  cannot  be 
obtaloed  for  an  organic  article  nblch,  by  the 
law  of  Ita  nature,  fa  reprodnctlTe,  and  derlvea 
its  chief  valoe  from  Ita  Innate  rlttJ  powers,  in- 
dependently of  tbe  care,  management,  oc  in- 
genuity of  man.  Tbfa  onestlon  b  conceded  to 
be  novel  and  unprcceoeoted.  Tested,  bow- 
ever,  by  tbe  general  prindplea  regulating  aalea 
of  personal  property,  there  la  no  doubt  that  a 
aale  of  seeds,  plants,  or  vines,  when  detached 
from  the  soil  lo  wblch  they  grew,  carries  with 
It,  on  delivery,  tbe  right  of  properly  In  the 
buyer,  not  only  fn  the  article  so  bought,  but 
aiao  in  tbe  natural  increase  or  ^odueta  of  tbe 
same  when  aown  or  replanted.  Heitber  the 
common  law  nor  the  statutes  relating  to  trade 
marks  eztend  tbe  protection  of  tradenames  to 
italnga  wbich  ai«  valued  mora  for  their  natural 
powers  of  MproductlOD  and  increase  than  for 
any  other  qualitiea.  Tlw  facts  in  tbe  loeaent 
case  afford  an  apt  lllualratlon  of  the  Incongm- 
Ity  of  a  contrary  doctrine.  A  man  buys  a 
grapevine,  lo  which  ia  attached  a  metallic  label 
stamped  with  tbe  trademark  of  the  seller.  In 
tbe  absence  of  a  apedal  contract  between  the 
parlies,  what  ii  lo  prevent  Ae  buyer  from  cul- 
tivating tbe  vloe,  and  selling  ita  products, 
whether  of  wood  or  of  fruit,  under  Uie  name 
of  the  parent  Block?  Ccrlainly  not  a  trade- 
mark. To  repeat  Ihe  words  of  Hr.  Justice 
Strong:  '  "No  one  can  obtain  protection  for  the 
exclusive  use  of  a  trademark  or  ^vdeoame 
which  would  praclically  give  bim  a  monopoly 
lo  tbe  sale  of  any  goods  other  than  tboee  pro- 
duced or  made  bv  Bimself." 

Tbe  Eoyti  dia  not  make  tbe  Green  Moun- 
tain vine,  nor,  elrictly  speaking,  did  tbey  pro- 
duce It.  It  grew  out  of  tbe  earth,  waa  fash- 
ioned by  nalure,  and  endowed  with  powen 
and  qualities  which  no  human  Ingenuity  or 
skill  could  create  or  Imitate.  If  aoch  proiec- 
Uon  aa  that  now  claimed  by  the  complainanla 
was  allowed,  a  breeder  of  cattle  could  with 
equal  propriety  and  reaaon  demand  like  pro- 
tection tor  the  natural  Increaae  of  his  herd. 
In  every  aspect  aucb  claims  would  seem  to  be 
Impracticable  and  inequitable. 

There  was  no  error  in  the  decree  of  the  ctr* 
cult  court,  and  It  la  therefore  aftnnti. 


NEBRASKA  SUPREME  OODBT. 
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Nora. — Tbe  drolatoni  of  the  Bupreme  Court  of 
tbe  Uallud  Stale*  wblrb  oontro)  Ibe  ooDBtltui local 
queetlcin  preaealed  In  tbe  above  oaae  are  >o  fullr 
Kt  fonb  Va  Ibe  ease  Itself  that  no  annotation  will 


On  ilie  general  subjeot  of  n 
ne •nott  lo 8ia-e  v.  Loomls iHoJ  OL. B.  A. M. 
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tbe  Supreme  Court  at  the  TTnlted  Statea  must  tw 
followed  by  state  courts  In  all  matien  to  wblob 
■nob  provlaloni  ace  appltoatile. 

8.  TlM  prowiniOBa  of  ohftptvr  11.  Iaw* 
1698.  whtds  r«qalr«  railroMd  ooaa- 
|w ultra,  aa  aa  abaolute  tnaOtj  and  wliliout 
the  riffbt  of  Jodlelal  lovestlBatlon  tiy  doe  prooeas 
of  law,  to  ean?  fcelKbts  over  lODver  llnea  ror  t  be 
same  rates  aareqalradbranriallroad  oompaDy 
for  hauling  the  same  freight  beiweeo  the  same 
points  bra  shorter  line,  no  matter  bow  great  tbe 
dtsparlty  In  tbe  leoath  of  sucb  bnala  mar  be.  are 
In  cimfllet  With  tbe  provision  at  tbe  llch  Amend, 
ment  at  tbe  Conitltullon  of  the  United  Blatee, 
tbat  no  Rale  sfaall  "deprive  any  peraon  of  life, 
llbertr,  or  propeitr  vltbout  due  prooeas  of  law.** 

8.  ItiaaotwlUiintbepowaraftbeettiirt 
"  '  ,t  for  tba 
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thi  ovtnloB  of  noh  eourt,  tter  oosM  tc 
ft>  (baBHinB, '  for  nuh  tQDod — '~  * — ' 
TEttav  OirnD  JadktaL 
4.  Vhm  powar  of  tb«  lagtelMtwra  to  r» 
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ndlioad  oompuiiM,  Mid  mm 
not  belnv  auBoeptlbla  of  i 
eatlretr.ftir  tbe  MMoni  ftvci 
UUrd  puasiwlii  of  tl>ta  trllabui. 

auiuarr  9.  IMl] 

ERROR  to  tbe  DUtilct  Court  for  Holt 
County  l/i  retiew  b  Judgment  In  tavor  of 
defcDdanttln  ■  mandamuB  proceeding  h>  com- 
pel defendants  to  conitruct  and  maintain  a 
ttanifer  awitch  to  conoect  tbeir  roftda  accord- 
Ing  to  the  prorialons  of  a  atatate  requiring  it. 
Afflrmtd. 

Tbe  facts  are  stated  in  the  Commlaaioner's 
opinion. 

Mettrt.  A.  S.  ChareUll.  Attorney  Gener- 
al, Georn  A.  DTuf  Deputj  Atloroej  Qen- 
eral,  and  w.  A.  DUworth,  for  plaintiff  in 

With  tbe  proper  arermeots  a  court  of  equity 
would  by  Its  decree  fix  the  place,  tbe  manner 
of  construction,  and  adjust  tbe  coat  of  con- 
struction, as  well  u  the  ca«Is  of  tbe  suit,  where 
either  company  UDreasonablj  refused  to  agree 
as  to  tbe  location, 

Ttxtu  En-  Co.  T.  Tina*  dP.B.a>.i  Fed. 
Rep.  487;  MeOnr.  Cincinnati,  I.  Bt.  L.  &  0. 
R.  0».  It  Fed.  Bep. «. 

The  act  is  not  Told  (or  ancertaiD^.  Neither 
doe*  It  deprtre  It  of  either  Its  liberty  or  prop- 
erty without  due  process  of  law. 

State  T.  B^vblican  VaOet  S.  Oo.  17  Neb. 
647,  6S  Am.  Bep.  424. 

That  title  truster  swltcb  la  simply  a  facflUT 
for  conducting  the  bnsiaeig  of  therailToad,  there 
can  be  no  dounl.  If  ao,  then  tbl«  disposes  of 
all  tbe  contention  that  the  law  Is  without  due 
proceas  of  law,  or  that  It  denies  u<  ibem  tbe 
equal  prolection  of  Ibe  law,  or  tbe  taking  of 
property  without  lust  compensation,  or  that 
its  effect  Is  to  impair  the  obligations  of  a  con- 
mct. 

Ohieago.  M.  <t ».  P.  R.  Co.  t.  BeeJxr,  82 
Fed.  Rep.  BG4;  Burlington,  C.  R-aif.H.  Co. 
V.  Detl.  82  Iowa,  813,  1'2  L.  R  A.4S0,SIoters. 
Oom.  Rep.  684i  Ftoria  <t  P.  O.  B.  Oo.  t. 
mtcago.  k.I.AP.R.Oo.  109  ni.  ISS,  BO  Am. 
Rep.  60S;  Slat^  *.  Bmibliain  Valley  R  Co. 
nmra;  Leaiivillt  A  .N.  S.  Co.  t.  iMinif,  96 
Ala.  SZe.  18  L.  R.  A.  860;  Reagan  y.  Mtrean- 
tiU  Tnut  Co.  154  IT.  B.  418,  SH  L.  ed.  1030. 

Other  Slates  have  simitar  laws  to  this,  and, 
In  many  cases,  more  stringent. 

San  Antonia  A  A.  P.  R.  Oo.  ▼.  &at6,  TB 
Tex.  S64:  8taU  t.  Wabath.  St.  L.  A  P.  B.  Oo. 
SS  Mo.  144;  BtaU  t.  Eaniat  City.  Fl.  8.  *  Q. 
R.Co.22  Fed.  Rep-  722;  Batith  t.  Ckioago.  M. 
A8t.  P.&  Co.  86  Iowa,  303;  Ftnr^nt  v.  Chi- 
Mge  itA.R.a>.  49  IIL  88;  PeopU  t.  Chicago 
AA.R.Oo.S&n\,  B6,  SAm.Rep.  68I;Cntnip(i 
±A.R.Co.Y.  Suffera,  129  HI.  874;  Hojit  t. 
Chieap.  A  4>  a  A  a>.  98  IIL  609;  People  ▼. 
iKm  Torlt,  L,  M.  A  W.  R.  Oo.  3»  Hun,  549; 
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AlUtl  r.  JokniUmn,  a.  S  B.  B.  S.  (M.mV. 
T.  81,  SS  Am.  Rep-  G73;  Slate  t.  mrffl)r€  S 
N.  B.B.  00.30  Conn.  688;  Oovtn^^m  8(m4. 
TardM  Oo.  v.  EeUA,  189  U.  B.  128.  85  L.  ed. 
78;  Jfosm  t.  Mimouri  P.  R.  Oo.  89  Ho.  App. 
480:  Badd  T.  Pwpte.  148  U.  S.  017.  86  L.  «d. 
247;  Brim  t.  tlortk  Dakota,  108  D.  S.  891,  88 
L.  ed.  707. 

The  transfer  switch  Is  rimfdy  an  exerdae  of 
the  police  power  of  the  state. 

■n»rp«  '■  R^tlani  A  B.  R.  Oo.  37  Vt.  140, 
68  Am.  Dec  62.';;  State  y.  Chienge,  B.  AQ.  &, 
Oo.  89  Neb.  412:  American  RaptdT^.  Oo.  v. 
Ben,  180  N.  Y.  641.  18  L.  R  A.  404;  Vaine 
■V.  Orand  Trunk  B.  Co.  142  U.  %.  317,  85  li. 
ed.  994,  8  Inlera.  Com.  Rep.  807. 

It  Is  the  duty  of  a  public  servant  lo  glTe  all 
tbe  anistance  possible  to  promote  the  good  of 
the  general  public,  and  when  he  assumes  tbe 
duties  of  a  public  servant,  he  takes  upon  him- 
self the  protcclion  of  the  public  Iniereats  ia 
preference  to  his  own,  and  these  railroad  com- 
panies will  not  be  beard  to  urge  tbeir  own  In- 
dividual and  relSsh  interests  as  against  the  good 
of  the  general  public. 

Qakna  AO.O.  R.  Oo.t.  Bae,  18  Rl.  488,  (8 
Am.  Dec-  B74. 

On  petition  for  rehearing. 

The  court  erred  In  holding  and  decidicg 
that  the  act  entitled  "An  Act  to  Regn)a*« 
Railroads  aod  to  Compel  Them  to  Put  in 
Transfer  Bwitehes"  was  In  coDtraventioD  la 
the  14th  Amendment  to  the  Federal  CoosHtil- 
tion. 

As  to  whether  any  rate  fa  reaaonable  or  un- 
reasonable is  a  question  of  fact  to  be  deter- 
mined from  the  evidence  produced  before  U:« 
proper  tribunal. 

Budd  V.  Pteple,  148  U.  B.  S17,  80  U  ed.  247; 
Raigan  v.  Farmer^  Loan  d  T.  Go.  1S4  U.  B. 
802,  38  L.  ed.  1014. 

Where  does  this  court  Hod  any  evidence  In 
this  case  to  support  the  presumption  of  an  uik- 
reesonable  rateT 

The  Increasing  fx  dimlniihing  volume  of 
buainees,  the  market  price  of  tbe  articles  to  be 
transported,  the  relation  through  freighi.  tbe 

idea  of  freight  upon  which  tbe  Tallroad 
._...it  depend  as  compared  with  other  roads 
transporting  simljar  commodities  throu^ 
more  populous  communliiea,  the  development 
of  competition,  the  opening  of  new  lines  of 
—  -nunicallon,  the  course  of  bnslnefls  which 


of  reasonable  tale 

Shane  v.  Oregon  B.  A  Jfat.  Ob.  1  Intent 
Com.  Rep.  641;  Bo»ion  Okamber  cf  CommerreT. 
Lake  Sliort  A  M.  8.  R,  Co.  I  Inteta.  Com.  Rep. 
754;  MiuouTi  P.  B.  Co.  t.  Traax  A  P.  R.  Go. 
80  Fed.  Rep-  2,  4  Iniers.  Com.  Bep,  428;  Oon- 
eord  A  P.  Railroad  v.  Fenaith.  59  N.  H.  122, 
47  Am.  Rep.  181;  Seofeld  r.  Lake  8i-ore  A  M. 
S.  A.  a>.  43  Ohio  St.  071.  54  Am.  Rep.  848; 
Bvchanan  v.  Hortluim  P.  B.  Oo.  9  lOteiSL 
Com.  Rep.  456. 

The  reasonable  rate  must  be  ascertained 
from  the 'facts  of  the  parlicuUr  case. 

Core  Broi.  A  Oo.  v,  Ijthigh  Valley  R.  Oo.  9 
Inters.  Com.  Rep.  460;  JOou  v.  Beidelman.  135 
U.  8.  600.  81  L.  ed.  844. 

The  board  of  transportation  ie  elotbed  with 
power  to  determine  what  la  »  juat  wd  naaoD- 
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able  cbarre  on  all  the  lloea  of  railroad  wlibln 
Ibi'  siHiP,  *Dd  this  may  be  (tone  In  advaace  of 
tbp  rPDdliiOD  nf  tlie  service. 

Stab-  r.  Fnmonl,  E.  *  M.  Y.  U.  Oo.  23 
Heh.  38S. 

1V  ciiurt  «mA  in  tioldlnftantl  dpHdiiiK  'hat 
nid  scl  was  inrepnble  of  beinjt  enfotvid,  for 
Ibe  reason  that  Ihere  wae  do  tribunal  whicli  > 
iia«HUibi>rizwl  to  iletermiue  and  fliibedi'tana  | 
ol  llifbusfnejwconnectionH  bElneen  the  varloua 
nilioads  affecled  by  wid  act. 

/iirf.;  «'iK  T,  Uiieagc.  St.  P.  M.  <*  0. 
fiatlnu'I,  IS  Neb.  476;  ^aU  t.  MiuovH  P. 
B.G>  20  Neb.  SGO. 

Tbe  court  erred  !□  bo^diDg  and  decldtnf;  Ibat 
tbe  main  and  Mile  obji-ct  of  said  act  wna  tbe  ' 
cnmpelliDti  of  the  various  railroad  companlea 
illi-neil  tberehj  In  enter  into  biiaiacaa  rflalinni  | 
ma  iatrrcoune  frith  eacb  other.  an<l  waa  not 
Ibp  compelling  of  aaid  lallroada  solely  to  con- 
sert  Ibeir  1  racks. 

tftirlinqton,  C.  R  A  N.  R.  Co.  v.  Dey,  P3 
Inna,  Sia.  13  L.  R  A.  486,  8  Intern.  Com. 
Rpp.  S84. 

Mr>*n.  Lloyd  W.  Bowera.  WlllUm  B. 
Sterling,  Wright,  Habbftrd,  A  Bevln^ 
toil,  Houm  a.  Unwlaj-,  aad  B.  T.  WUto, 
for  defendaniB  in  rrror: 

A*  ihe  stBtniP  neiih'T  Ilaelf  deteinifnea,  nor 
piDvlilea  any  trIbUDBl  clotbed  nitb  authority  to 
'  iu[,  fucb  eN«i<t>al  (itellmiiia.ieB  io  (be 


Ibr  melhod  or  malenal  of  Ita  coilRtructlon, 
ilicntt.  and  yet  the  track  ta  to  be  bull!  by  ibe 
Jniot  acilcin  of  the  railroada  to  bc'  cnoaectnl, 
iodia  neither  required  nor  permitted  to  be 
biiUi  by  anv  one  of  ibem  aline,  li  followa  that 
Ui^ati  undenalcea  lo oblige  the railroadalbem- 
Kivtt  lo  ayree  upon  all  necessary  preliminaries 
tnconrlniciion  Buch  as  the  ahiive  Damtd  It 
does  pol,  hoikever,  derlare  wbicb  railroHd  ahall 
jield  10  Ibe  olbtn'  desires  In  cane  of  dl>Nfn«- 
mfnt.  and  is  fatally  uncertain  and  int^mpleie 
in  failiniE  lo  do  Ihiil,  or  olbernise  determine 
■bere  and  bnw  the  switcb  track  shall  be  built. 
If  tbe  ataiute  Is  not  futallr  defeclive  In  tia 
own  proTiaiipoa,  iher  It  requires  one  railroa'l  to 
rtacba>!'eenieDlnitb  tbe  o'hr-r,  ssio  Ibe  neres- 
lirr  n'ellminaries  of  conslruiling  Ihe  track, 
by  yhldlnB  lo  tbe  demaoda  of  that  other  mll- 
Ktd  rnnrerDlnif  lui-h  prcllnitnarlea.  In  that 
Tie*  Ibe  act  requires  one  riiilroad  lohelpbulld 
Ridi  ■  track  as  iheotber  demands;  and  ibal  la 
dppriflDg  the  first  railroad  of  Its  liberty  and 
properly  without  due  process  of  law,  In  viola- 
rinn  nf  Amend.  U,  g  1.  of  tbe  United  HIates 
CriMlinicn.  and  of  art.  1,  g  B,  of  the  Ne 
bnvnii  fjonsiilutton,  bevide  denyin):  to  Ibe  flint 
nilroad  tbe  eiiual  pflfCtion  of  tlie  laws  auar- 
icleert  by  the  aame  section  of  the  Federal  Con- 

fi]'  ilie  act  a  rafroad  is  re^gulred  to  enfrajn 
in  the  business  of  transportina  fn-U'bt  bevond 
ll»iwn  line  of  road,  and  so  is  forcpd  (whether 
itchiioMs  or  nbtl  into  an  occupation  wbicb  it 
bu  nevei  bound  ItHelf  lo  emer.  Such  1e!;l*lii- 
tionlsa  deprlvaiiiiD  of  liberty  and  projierty 
»iiliom  due  |Ti>ceMof  law.  abnrtijea  Ibe  Im- 
iruniiiea  gunniiiteed  to  nitlroada  sslooiherK. 
•sd  denies  tbem  the  equal  protection  of  the 

ItKi. 
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N.  J.  Eq.  ITS,  90  Am.  Dec.  017;  Amar.  TmU 
Buperi'T  A  M.  B.  Oo.  21  Minn.  255;  2  Mora- 
welz,  Priv.  Corp.  3.1  ed.  fS  ltl47.  10fl6;  Hulcb- 
inwn.  Carr.  2d  ed.  ^  140;  KetHaeiy  &  I. 
Bridgf  Co.  v.  L-iiurab  A  N.  R.  Co  87  FwL 
Rep.  567,  3  L.  B  A.  28B.  3  Inters.  Com,  Rep. 
861;  Alehit^n.  T.  A  S.  F.  H.  Co.  v.  lit>,ter  A 
If.  0.  R  U>.  110  U.  8.  668,  38  L  ed  201. 

The  act  COmpelH  iovalunlnry  ixinlrai'ts  of 
aeency  between  different  railroiida  and  thrlr 
employees,  and  in  so  doinj;  opposes  the  United 
Blaiea  Conslitutlnn. 

Tbe  rates  fixed  by  the  act  for  an;  transporla- 
tion  nf  freight  In  tbe  course  of  wfilcb  a  trans- 
fer swtleb  IS  tniver)«d  are  nnteasonable  and 
have  the  effect  of  takinfi  property  wilboui  due 
process  of  law,  in  diare^'nrdof  llotti  the  Finl- 
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Rengan  ».  Farmni  Imia  A  T.  Oo  154  U. 
8.  363.  88  L  ed.  1014;  Black,  Const.  L. 
pp.  Sia  334,  635;  lit  Jarobt,  98  N  T.  98.  50 
Am.  Hep  BBS;  TIedemnn.  PoJ  Powers,  S  Ifll, 
p.  503;  ToUdo.  W.  AW.R.O0.  T.  JackioiMUt, 
67  III.  87,  16  Am.  Rep.  611. 

Secilon  S  of  ibe  act,  declarini;  in  'ems  Ibat 
no  extra  charge  aball  be  made  for  Ihe  si-rvii-e 
of  deliverinic  or  recelvlnf;  freight  on  a  trannrei 
awitcb,  pxplicillv  requires  the  taking  of  prup- 
erty  without  due  p  oceraof  law. 

TbeiishLof  railrua.ls,  under  their  chnrteia 
from  Comrress  and  Ihe  atatc  of  Nibrn^ka.  10 
charge  reasooable  ralea,  is  a  contract  riichi .  and 
Is  subject  10  regulation  only  by  Ibe  le::iaU'lTe 
power  of  tbe  stiite  in  Ibe  prnper  exercise  of  lbs 
police  power,  and  for  tbe  purpose  and  10  the 
exient  of  preveatlDg  uoreafnoable  charnea. 

8  Am.  &  Eng.  Eiic.  Law,  article,  (JuntUla- 
Uonal  Imui,  p  741;  Blxch,  Const.  L  pp  586, 
741;  8tory,  Const,  g  IBUS;  Cooley.Consi.  Lim. 
5tb  ed  p  713,  '577;  Pingry  r.  WniAb-rn.  1 
Aik.  (VI.)  304.  IS  Am.  Dec  070;  Seai  OrUani 
GiuHgitt  Oo.  V.  Louisiana  Lin'-I  A  Ileal  I'nh 
dueing  A  Mfo.  Co.  115  [I.  8.  650,  3H  L.  ed  51t. 

Tbe  rates  fixed  by  tbe  fialute  for  ibe  irana 
portaiJOD  of  freight  In  tbe  course  of  n'hicb  a 
traoafer  switch  is  trarerved  are  abKolule  and 
are  conclusively  imposed,  wbelher  aetuady 
rensoiiBhle  ur  no'.  Ttie  rales  are  (niablisbrd 
flnatiy,  instead  of  beini;  merely  decUred  pre- 
sumptively re  isnnable;  and  undi-r  the  lermxof 
tbe  HiHtute  judicial  inqiilrv  Inlnibe  uc'ua) 
reason  a  bleneia  of  tbe  rates  is  Immalerlid  and 
Improper;  for  thit  reaann.  the  act  takes  prop- 
erty wllhout  due  process  of  law. 

Vhieaiio.  M.  A  SI,  P.  R  fo.  v.  Mwetatt, 
134  U.  8.  418,  88  L.  ed.  970,  S  Inlefs.  Cum. 
Rep.  30B. 

Hran,  0.,  tiled  the  followina;  opinion: 
Tliis  action  was  begun  in  tlie  disirlci  court 
of  Hidt  county,  bb  sliuno  by  tlie  prnier  of 
the  application,  for  a  writ  of  maiirliimu^  to 
compel  tbe  defendHCLs  to  build  foribwiib  a 
trutiBferorcoaiiectlag  switch  at  ONeill.  In 
aaid  county,  wherebj  the  lines  of  the  r«' 
B|iondHut  railroad  compunli's  mielit  l)e  cno- 
nected  one  with  tbe  other,  and.  uponcomple- 
lion  of  said  tmnsfer  switch,  to  hencerorih 
maintain  the  same  in  good  condition,  and  to 
receive  and  forward  freight  In  car  load  tuts, 
offered  by  one  road  to  the  otber,  on  ur  over 
aaid  tranKfei  iwitch.  and  to  place  In  force  a 
Joint  schedule  of  lalea  between  aisiioui  on  Ihe 
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IIdn  of  ewd)  of  Mid  roftdm,  whereby  freight 
bi  Gftr-lovl  lota  mlghl  be  aiTrled  from  a  lU- 
tton  OD  ooe  road  to  a  atatlon  on  the  other, 
which  Mid  ratea  ihould  be  for  the  rate  for 
the  ^orteit  mileage  b;  any  railroad  between 
the  point  of  Bhipment  and  the  point  of  deeti- 
natioD,  or  to  ihow  cause,  by  a  day  fixed, 
why  uld  order  ihnuld  Dot  be  complied  with, 
and,  apon  Bnal  bearing,  that  said  order  be 
made  final,  and  (or  such  other  and  further 
ordetaamight  be  required,  and  whlcha  full 
and  oooipleie  carrying  out  of  the  statute  set 
forth  in  the  application  aforesaid  should  de' 
mand.  It  is  not  necessary  to  more  fully  state 
the  nature  ol  this  action,  further  than  to  say 
that,  by  the  application,  it  was  shown  that 
Uie  lines  of  railroad  owned  and  operated  by 
the  defendant  companies  touched  each  other 
at  O'Neill,  and  at  that  point  each  received 
and  delivered  freight ;  that  the  board  of  trans- 
portation of  the  state  of  Nebraska,  before  the 
commencement  of  this  action,  had  found  a 
neceaiity  for  a  transfer  switch  between  »ald 
lines,  and  had  dul?  ordered  the  same  to  be 
constructed ;  and  that  the  leepoadents,  and 
each  of  them,  bad  failed  and  refused  to  build 
and  mBlutaia  such  switch.  The  right  to  the 
relief  above  prayed  was  baaed  upon  the  pro- 
visions of  chapter  11,  Laws  1898.  It  is  not 
poeslblelodetcrmine  whether  or  not  the  con- 
nection by  transfer  switch  could  have  been 
compellea  under  the  provisions  of  section 
lis.  chap.  16,  Comp.  Stat.,  for  there  are  con- 
tained in  the  application  no  averments  show- 
ing the  existence  of  prerequlslies  indispen- 
sable  onder  this  section.  A  general  demurrer 
to  the  petition  by  each  defendant  was  sus- 
tained, and  from  the  Judgment  of  dismissal 
thereupon  following  plaintiffs  have  prose- 
cuted error  proceedings  to  this  court. 

The  first  and  second  sections  of  chapter  11, 
Laws  1898,  contain  the  provisions  concern- 
ing which  most  of  the  argnmenta  in  this  case 
have  been  made.  The  enacting  clause  and 
these  aectlons  are  In  the  following  language : 

"  Be  It  enacted  by  the  legislature  of  Ne- 

'Sec.  1.  That  all  railroads  touching  the 
•ame  point  in  this  state,  at  which  point  such 
lailroads  receive  and  deliver  freluht  or  at 
some  near  point,  shall  build  and  "maintain 
transfer  snitches  for  common  use  In  tranS' 
ferrlng  freight  in  car-load  lots  from  one  such 
railroad  to  another,  and  receive  and  forward 
such  freight  accordtog  to  the  provisions  of 
this  act;  provided,  that  the  railroads  inter- 
ested may  apply  to  the  state  buard  of  trans- 
portation to  be  relieved  of  this  duty  in  any 
case  where  Its  performance  is  unusually  bur- 
densome :aDd  if,  upon  a  personal  examination 
of  the  locality  where  the  transfer  switches  are 
to  be  put  in.  and  tailing  testimony  of  the 
persons  residing  In  the  locjillv.  by  thesecm- 
tarles  of  such  board,  they  find  it  unjust  and 
unreasonable  to  require  the  building  of  such 
transfer  switches,  then  such  bourd  may  re- 
lieve such  roads  of  such  duty,  and  Ihst  evi- 
dence from  sny  locality  along  tlie  lines  of 
roads  Interesrea  shall  be  contiidered  by  sxiil 
board,  and  be  competent  testimony  In  such 

"Sec.  3.  Thnt wheneverasbippernf  freifcht 
fmmany  point  In  this  stale  to  any  other  polut 
81  L.  R  A. 
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in  this  state  over  two  or  more  Unea  of  rsil- 
roadi  to  reach  such  point  of  deattuatlon.  It 
shall  be  the  duty  of  all  such  railroads  aa 
come  under  the  pravlalona  of  this  act  to  re- 
ceive and  deliver  all  such  freight  in  car  iota, 
on  board  cars  npon  juch  transfer  switch. 
The  railroad  company  at  point  of  shipment 
shall  make  a  through  waybill  to  point  of 
destination,  and  the  rate  to  be  charged  for 
such  shipment  sliall  not  be  the  sum  of  two 
or  more  locals,  but  shall  be  apportioned  be- 
tween the  different  roads  according  to  the 
mlleageof  each  necessarily  used  Insuchahip- 
ment,  and  shall  t»e  the  rate  for  the  shortest 


tioii  Is  that  Tallroad  companies,  situated  bs 
the  defendants,  shall  build  and  maintain 
transfer  switches  for  transrerring  car-load 
lots  from  one  road  to  the  other,  and  receive 
and  forward  the  same  according  to  the  pro- 
visions of  aaid  act.  The  case  has  been  pre- 
sented on  both  sides  upon  the  theory  that  the 
clause  "according  to  the  provisions  of  this 
act"  relates  to  ana  qualifies  each  antecedent 
requirement:  that  is,  of  putting  In  and  main- 
taining the  transfer  flwit4:h.  as  well  ss  of  re- 
ceiving and  forwarding  freight.  In  this, 
we  think,  counsel  correctly  construed  these 
provisions.  In  view  of  the  fact  that  at  the 
date  of  the  passage  of  this  act  there  was  al- 
ready in  eiistcnce  a  section  of  the  Compiled 
Statutes  which  required  the  construction  of 
transfer  switches.  It  Is  very  clear  that  the 
main  purpose  of  the  act  under  consideration 
Is  to  be  found  In  Its  second  section.  The 
validity  of  this  act  will  therefore  be  consid- 
ered with  reference  to  Its  chief  object  as  de- 
fined In  the  said  second  section,  rsther  than 
with  reference  to  the  duty  to  construct  trans- 
fer switches, —a  matter  of  minor. Importance. 
In  Iowa  a  transter-snllch  law  was  enacted 
by  the  legislature,  of  which  some  provisions 
resemble  those  found  In  the  above  act.  It  is 
not  necessary  that  these  should  be  copied  or 
described  at  length,  for  the  arguoient  of  the 
nttoroey  general  waa  (used  upon  analogies 
sufBctently  Indicated  by  an  oninloo  of  tbf> 
supreme  court  of  that  state  filed  in  a  cited 
case,  to  which  we  shall  now  refer.  In  Smith 
V.  CRieago,  M.  A  St.  P.  B.  Co.  (Iowa)  iS9 
N.  W.  128,  thus  uonfidently  relied  upon  by 
the  plaintiffs  In  error,  there  were  considered 
but  two  questions.     Of  these,  the  first  v 


correctly  stated  in  the  fourth  pnragraph  of 
tbeayllabue,  thus:  "Code,  ti  1292,  provides 
that  a  railroad  corporation  whose  road  In- 
tersects or  croases  any  other  line  of  railway 
of  the  same  gauge  'shall'  connect  Its  road 
with  such  other  railway  so  intersected.  Act 
1H78.  g  3,  provides  that  the  railroad  com 
missloners  shall  hsve  general  supervision  of 
ail  milroads  in  the  slate,  und  Inquire  Into 
any  neglect  or  violation  of  tlie  laws  of  the 
slate.  Acts  SOth  Gen.  Assem.  chap.  34,  g  1. 
provide  that  cnrpotations  having  intersecting 
roHds  shall,  'whenever  orderea  by  the  rall- 
rrmd  cnmrnissloners, '  unite  snd  connect  their 
trncks.  Held,  that  the  com miiisi oners  sliould 
order  the  connection  of  such  tnwks  only  when 
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itkpj  d«mn  It  beat,  snd  need  not  do  to  ngud- 
leM  of  lU  »dTlMbnt^.'  Id  thli  cue  the 
nllroad  coram Inionm  had,  1b  eSect,  (ouod 
thftt  then  ma  no  aeoeasltT  tor  the  couneo- 
tlon  Mught  to  be  lequired,  but  ordered  It, 
00  the  thMTf  Uttttttettatute  compeUed  them 
10  to  do,  whether  the  coDDectioD  was  neces- 
arj  or  not.  How  the  sopreme  court  of  lows 
viewed  the  coiistTuctl<»i  followed  bv  the  nLll- 
road  commiaeloDeTS  !■  cleart;  Indfcated  bj 
Uie  language  above  quoted.  In  the  caae  lust 
coDBldeied.  howeTer,  tbera  wai  ln*olved  no 
inch  queatEon  as  that  which  chleflr  ooncehi* 
111  in  tbti  case.  Since  we  have  bad  brouxht 
to  our  notice  the  holding  of  the  Bupreme  court 
of  Iowa  in  one  caae,  It  may  eubserve  a  OK- 
(u1  purpDae  to  note  tliat  in  State  v.  Ohieago, 
M.  A  St.  P.  R.  Co.  (Iowa)  09  N.  W.  SSI, 
another  ruling  of  that  conrt  haa  been  made, 
which  is  correctly  reflected  In  the  following 
laoKuage  of  the  ajllabus :  "  An  order  ot  the 
railroad  CMnmlBaloaera  that  the  defendaot 
railroad  company  tranifar  cars  delWered  to  it 
by  another  company,  from  Ita  station  to  an- 
otber  point,  aa  a  Bwllcbing  service  and  at 
switching  rates,  will  not  be  enforced  where 
such  point  Is  beyond  the  yard  limits,  and 
Ibe  serrloe  rendered  Is  on  the  main  line,  and 
is  done  nnder  orders,  as  in  case  of  trains, 
■od  not  under  the  direction  of  the  janl  mas- 
ter.' The  oonrt,  in  ita  opinion,  aaid  that  If 
the  order  of  the  railroad  commissioners  was 
lo  be  enforced  by  a  decree,  as  prayed,  auch 
enforcement  involred  a  change  in  the  man- 
agement of  the  company  aa  to  the  classlflca- 
tion  and  operation  of  Its  trains,  and  for  this 
reason  a  demurrer  to  the  petition  containing 
tho  prayer  alrave  indicate  was  held  to  have 
been  properly  dismissed.  Indirectly,  there 
was  thus  considered  one  ot  the  minor  quea- 
tlons  to  which  the  law  nnder  discussion  might 
oaturalty  give  rise,  but,  as  this  Question  is 
not  necessarily  Involved,  we  ahall  proceed 
10  consider  other  questions,  which  cannot  be 
Ignored. 

It  la  Insisted  by  the  plaintiffs  in  error  that 
Mctlon  a  of  the  act  under  oonsiderattoa  is  not 
within  tlw  inhibition  of  the  followintc  Ian 
goago  of  sectioo  1  of  the  Utli  Amendmeni 
of  the  Ckinatitution  of  the  United  States,  to 
Tit:  "No  state  shall  make  or  enforce  any 
liw  which  ahall  abridge  the  privileges  or 
Immunities  of  the  cltlwns  of  the  United 
Stales;  nor  shall  any  state  deprive  any  per- 
son of  life,  litxtrty,  or  property,  without  due 
S recess  ot  law."  In  the  construction  of  the 
ederal  Constitution  and  atatutei,  state  courts 
must  follow  the  Supreme  Court  of  the  United 
SUlee.  AwiUin  v.  EtlUy.  2  Neb.  71) ;  Bran- 
Itr  T.  Wtyne  County,  ^  Neb.  496.  In  de- 
IWering  the  opinloo  of  the  court  in  Btaqan 
T.  HMTjMfs*  Loan  A  T.  Oo.  164  U.  8.  883, 
38  L.  ed.  1014.  Mr.  Justice  Brewer  briefly 
levlewed  the  histmy  of  the  adjudiuatlons  ot 
\hf  United  States  Supreme  Court  respecting 
legislative  control  over  railroads.  As  such 
s  review  la  not  Inappropriate  in  the  con- 
sideration of  this  caae.  and  as  no  one  Is  more 
tikoly  to  correctly  summarize  such  history 
thsn  Judge  Brewer,  his  language  Is  quoiod. 
ufoDows:  "In  Ohieago.  B.  A  0.  R.  Oo.  v. 
Cuttt,  1M  v.  8.  1S9,  24  L.  ed.  04,  and  Ptik  v. 
CUeaeoAN.  W.  &  Cb.  H  U.  S.  184,  HL. 
31URA. 


ed.  B7,  the  question  of  legtalative  oontroi 
over  railroads  waa  prcaented,  and  It  was  held 
that  the  flilng  of  rates  waa  not  a  matter 
within  the  alwolute  discretion  of  the  carriers, 
but  was  subject  to  legislative  control.  As 
stated  by  Ur.  Justice  Miller  In  WaiatA,  81. 
L.  A  P.  B.  Co.  v.  lUineit,  118  U.  8.  087, 
MB,  SO  L.  ed.  244.  348.  In  respect  to  those 
cases:  'The  great  question  to  be  decided, 
and  which  waa  decided,  and  which  was  ar- 
gued In  all  those  cases,  was  the  right  of  the 
state  within  which  a  railroad  company  did 
bnslneM  to  regulate  or  limit  the  amount  ot 
any  of  these  traffic  charges. '  There  waa  In 
tboae  cases  no  decision  as  to  ths  extent  of  con- 
trol but  oaXj  as  to  the  right  of  control.  Thia 
question  came  again  before  this  court  In  BaU- 
road  OmmitiMn  Oatei,  116  U.  S.  807,  881, 
29  L.  ed.  63«.  044;  and  while  the  right  of 
control  was  reaffirmed  a  limitation  on  that 
right  waa  plainly  intimated  In  the  following 
words  of  the  chief  Justice :  'From  what  has 
thus  been  said  it  Is  not  to  be  Inferred  that 
this  power  of  limitation  or  regulation  is  It- 
sell  without  limit.  This  power  to  regulate 
la  not  a  power  to  destroy,  and  limitation  ia 
not  the  equivalent  of  confiscation.  Under 
pretense  or  regulating  tares  and  freights,  the 
state  cannot  require  a  railroad  corporation 
to  carry  persons  or  property  without  reward ; 
neither  can  It  do  that  which  in  law  amounts 
lo  a  taking  of  private  property  tor  public 
use  without  Just  compensation,  or  without 
due  process  of  law.'  This  language  was 
quoted  In  the  aubsequent  caae  of  Dot  v. 
BfidUman,  13JJ  U.  S.  630,  689.  81  L.  ed.  841, 
84S,  3  Inters,  Com.  Rep.  SO.  A^aln,  In 
CliiooM,  M.  A  at.  P.  B.  Oo.  V.  MinTtfoUt, 
184  U.  B.  418.  408.  88  L.  ed.  970,  081.  It 
was  aaid  by  Mr.  Justice  Blatcbford,  speak- 
ing for  the  majority  of  the  court:  'The 
question  of  the  reasonableness  of  a  rate  of 
charge  for  transportation  by  a  railroad  com- 
pany, inrolving  as  it  does  the  element  ot 
reasonableness,  DOtb  as  regards  the  company 
and  as  regards  the  public,  is  eminently  a 
question  for  Judicial  investigation,  reauir- 
Ing  due  process  of  law  for  Ita  determination. ' 
And  in  Ohieago  A  O.  L.  B.  Oo.  v.  WtUman, 
143  n.  S.  889,  S44.  86  L.  ed.  1T6,  179.  Is 
this  declaration  of  the  law:  'The  legislalure 
haa  power  to  flz  rates,  and  the  extent  ot  Judi- 
cial iotcrference  is  protection  agal nst  unrea- 
sonable rates. '  Buddt.  PiKvle.  1*8  U.B.m, 
86  L.  ed.  247,  announces  nothing  to  the  con- 
trary. The  question  there  was  not  whether 
the  rates  were  reasonable,  but  whether  tlia 
business,  that  of  elevating  grain,  was  within 
legislative  control  as  to  the  matter  of  rates. 
It  was  said  In  the  opinion:  'In  the  cases 
before  us  the  records  do  not  show  that  the 
charges  fixed  by  the  statute  are  unreason- 
able. '  Hence  there  was  no  occasion  for  sav- 
ing anything  as  to  the  power  or  duty  of  the 
courts  in  case  the  rates  as  eetabliebed  hod  been 
found  to  be  unreasonable.  It  was  enough  that 
upon  ezamloatlon  It  appeared  that  there  waa 
no  evidence  upon  which  it  could  tieadjudsed 
tliat  the  rates  were  In  fact  open  to  objection 
on  that  ground. "  Commeotlng  upon  tlie  prlo- 
cipies  invulved  In  thecascswhiciihchad  Just 
reviewed.  Mr.  Justice  Brewer  said  :  'It  haa 
always  been  a  part  of  the  judicial  function 


Nbbrabra  Supbhhb  Codbt, 


Jax., 


opcrnteB  to  devest  tbe  oilier  party  of  any 
rfgliW  of  person  or  pmneriy.  In  every  Con 
■tltulliin  li  thn  giiHruQty  stcaioBt  the  takFnj; 


of  private  property  for  public  purp»s>«  wlili- 
out  Just  cuiiipeusntion.  Tbe  ecjual  protec- 
tion of  llie  Iaws  wlilcb,  by  tbe  14tli  Anienil- 
roent.  no  slate  can  deny  to  tbe  Individual, 
forbidB  letcislation,  iu  whatever  form  it  may 
be  eiiacuid,  by  which  tbe  property  of  one  In- 
divitliinl  is.  withniiC  ccimiieasHli'on.  wresteii 
from  biin  for  the  beueQt  of  unollier,  or  of  the 
public.  TIiIh.  as  has  lieen  often  observed, 
1b  a  government  of  law,  and  not  a  Kovern 
ment  of  iDen.  and  it  must  never  be  forgniten 
tbnt  under  sucli  a  govemment.  with  Its  con- 
■titullonal  liuiltatluns  and  guarauties,  the 
forms  ot  law  and  tbe  machinery  of  govera- 
meot.  wilb  alt  tbeir  reach  and  pnwei,  must 
in  ihi'ir  actual  workinga  stop  oa  the  hither 
side  of  tbe  UDoecessary  aad  uncompeneated 
taking  or  destruclloD  of  anv  private  property 
leually  acquired  and  legally  beld." 

In  Chiengn.  M.  A  8t.  T".  It.  Co.  v.  Minnt- 
tola,  referred  to  la  tbe  above  review  of  caus 
by  Judge  Brewer,  tbe  rsslrlctionB  Just  re- 
ferred to  were  applied  to  such  facta  and  in 
such  a  manner  aa  tu  itluatrate  tbeir  inhibitory 
force.  In  that  CHse  there  was  under  conslilera- 
tloD  a  law  of  Hinnesota  which  empowered  a 
oummliaion  to  prescribe  rates  for  the  trana 
portAtlon  of  freight  upon  the  several  r»il- 
road  lines  In  that  slate.  Upon  a  failure  of 
any  railroad  company  to  comply,  wltbin  a 
fixed  tims,  with  tbe  rate  eaiablislied  by  such 
commission,  tbe  commission  was  empowered 
by  law  to  poat  such  rate,  whlcb  thereupon 
becHme  as  liincling  upon  tbe  railroad  com- 
panv  conoerned  as  though  adopted  and  pro- 
mulgated by  Its  autborlty.  Under  tbe  pro- 
risinuB  of  this  law,  the  anpreme  court  ot 
Mtnneeoia  had  beld  that  the  rates  thus  pub- 
tisbed  were  tbe  only  ooea  that  were  lawful, 
and  tberetore  In  coaiemplation  of  law  the 
only  oDBB  that  were  equal  and  reasonable, 
and  betice  that.  In  a  proceeding  by  mandamus 
toc»inpel  a  rxilroBd  company  to  comply  with 
this  rale,  tliere  was  no  fact  U>  traverse,  ex- 
cept the  alli'ired  violation  of  tbe  law  in  re- 
fualng  compllanoe  with  the  recommendation  a 
of  tbe  commiHfllnn.  In  delivering  the  opin- 
ion of  the  majority  of  the  Suprifme  Conn  of 
tbe  Ualred  btates,  Mr.  Justice  BIntchtord 
said:  "This  being  the  construe ti on  of  the 
statute  by  which  we  are  bound  in  cnnsliler- 
log  the  pri-aenl  case,  we  are  of  opinion  tbat, 
•0  construed.  It  conflicts  with  the  CimBI-itu- 
tloii  of  tbe  United  States  In  Ibe  particulars 
complained  of  by  tbe  mllroad  company.  It 
deprives  ihe  company  of  its  riglit  to  a  Judi- 
cial invi-Rf  igHi  ion,  by  due  process  of  law, 
nnilnrUie  furme  and  wilb  tbe  macliinery  pro- 
Tilled  by  rbe  wl^idam  of  successive  a^cea  for 
the  Invi-siigallon  judicially  of  tbe  truth  of 
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for.  as  sn  nhsoiute  Onaltty.  tb 
rallmacl  nomnilxsion  which,  in  view  of  tbe 
powers  roniiiieti  lo  It  by  the  state  court,  can 
not  Iw  Tff  nnluil  aa  cintlied  with  Judlolal  func- 
tions at  piisHeitBiuK  ilie  maihinery  of  a  court 
Bf  Justice. '  That  the  rates  lefurred  to  In  the 
SI  L.R.  A. 


foregoing  quotation  were  fixed  by  a  cornmli- 

sioD  to  wlitcb  Lbat  power  baa  been  delected 
by  the  legislature  of  Minaesoia,  in  principle, 
was  tbe  same  aa  Ibnugh  ilie  lealslnlure  itaelf 
hud  exercised  lbat  power,  for  the  latter  rould 
not  delegate  to  the  former  a  power  not  poe- 
srased  by  itself.  Consldereii  Independeutly 
of  the  entirely  fortuitous  circumstance  that 
tbe  commission  liad  fixed  rates,  the  majoritr 
of  tbe  Supreme  Court  of  tbe  United  Kiatea 
In  eflecl  beld,  In  OMatgo.  M.  A  81.  P.  S. 
Go.  V.  Minntida.  tbat  it  was  not  within  the 
power  of  the  legislature  to  provide,  as  aa 
absolute  Qnalitj,  that  only  certain  Qxcd  ratea 
could  be  cbnrgitd  by  railroad  companies  for 
the  trans  portal  ion  of  freight.  In  the  subse- 
quently decided  caae  of  Iteagan  v.  "f^rmert' 
Loim  A  T.  Go.  tupra,  the  entire  court  seemg 
to  liave  assented  U>  tbe  correctness  of  the  fol- 
lowlojit  proposition,  therein  quoted  from  the 
majorfly  opinion  in  Ghieago.  M.  A  iH.  P.  R. 
Co.  V.  Mianeiita,  to  wit:  "The  question  of 
the  reasonablenesa  of  a  rate  of  cliarge  for 
transportation  by  a  railroad  company,  lit> 
volviiig  aa  It  does  the  element  of  reasonable- 
ness both  aa  regards  tbe  company  and  as  re- 
garda  (be  public,  is  eminently  a  quesilnu  for 
Judicial  invesll nation,  requiring  due  process 
of  law  fnr  its  deiertnlnaiion."  As  tbiss««ins 
unquestionably  lo  be  the  conclusion  estab- 
lished by  the  able  review  of  tbe  cases  which 
has  been  hereinbefore  quoted  from  lieagan  t. 
Farmert'  Loan  A  T.Ou.,  It  should  tie  accepted 
as  such  an  anthorltatlve  coDslruetluu  of  ttie 
part  ot  the  14lh  Amendment  which  la  in- 
volved in  this  case  that  it  must  bind  ibis 
court,  whatever  Its  views  independently  of 
this  construction  might  have  been. 

In  view  of  this  consiructlon  by  the  Su- 
preme Court  ot  the  United  Stales  placed  upon 
the  part  of  tbe  14tb  Amendment  with  which 
we  ivTe  now  concerned,  let  us  consider  some  of 
the  provisions  of  the  2(1  section  of  Ihe  act  en- 
titled "An  Act  (o  Hegulate  Itailroada  and  to 
"      pel  Them  to  Put  In  Trauafer  Swiuihes,' 


Ita  evident  meaning  is  that  where  freight 
shall  tie  shipped  over  two  or  more  lines  of 
railroad,  between  points  In  thta  slate,  Itsball 
be  tbe  duly  ot  all  such  railroads  U>  receive 
and  deliver  such  freight  In  car  lots,  on  board 
cars,  upon  such  transfer  switch  as  connects 
Vjelr  lines.  By  this  section  It  Is  furtbennore 
required  that  the  raitroad  company,  at  the 
point  of  ahipment,  ahall  make  a  through 
waybill  to  tbe  point  of  destination,  tbe  rate 
fur  tbe  shipment  not  to  be  tbe  sura  of  two 
or  more  locals,  but  fnr  tbe  shortest  mileage 
distance  by  an?  railroad  lietween  the  point 
ot  shipment  and  tbe  point  ot  destination. 
For  tbe  sake  of  illuatraiion,  let  us  auppoM 
that  a  triani;le  Is  rnrmed  by  three  dlatioct 
lines  of  railroad  within  this  aUte;  that  ot 
each  of  two  of  these  Itnea  tbe  length  Is  100 
miles :  and  that  tbe  length  of  the  line  on  tbe 
third  Bide  ti  Si  miles.  A  shipper  of  a  ton  of 
bani  coal,  we  will  Bnppnee,  directs  tbat  hia 
coal  be  sent  from  the  iuierwction  of  the  short 
line  with  one  of  the  louger  tines,  over  bolll 
of  tbe  longer  lines,  to  the  point  at  which 
such  coal  ahall  reach  Ihe  extremity  of  the 
•hort  line  fnrtbest  from  Uie  Initial  point  of 


18DB.      Statb,  a  rti  Boasd  or  TBtxaroKiAruM,  t.  moos  Citt,  O.  dS  W.  iL  •- 


5S 


■bfpmeDt.  It  will  tbui  be  nqalred  to  mvpl 
iOO  miles  to  ruch  Its  desltnailon ,  It  miglit 
faiiTedoDeiolij  travelfng  25  niMek  Chnptcr 
34,  Iawr  Ifm,  hM  Ixen  b<-ld  In  Aiaei  t. 
Onton  P.  B.  Ce.  at  Fed.  IIpp.  165,  4  Inters. 
Com.  Hrp.  8Sd,  to  liave  fixed  inadequftie 
nih's,  aud  tbo  enforcem^lit  oF  this  slatiite  It ' 
nnw  siigpeoded  by  tcjunclioD.  NeverllieteBB,  I 
we  alutll  Assume,  for  tbe  mers  purposes  or. 
illusTratioD,  Ibnt  these  retm  afford  lis  fair  a 
basis  between  iLEmieUes  for  comparl sods  as 
IDT  other  tb»t  could  be  found.  For  baullog 
3.000  pounds  of  bard  coal,  n  railroad  com- 
paa;,  uoder  tbla  maximum  rate  law,  wu 
permitted  to  cliarfce  for  a  dlstaiice  of  25  mlle« 


quired  as  compensHtioa  tbe  sum  of  $3. 
maj  be  obji'cted  tbat  tbia  caw  le  merply 
bjpothellral.  and  tbat,  practical);,  tbis  Bup- 
posed  condition  la  impoRslble.  Let  us  tbere- 
fore  suppose  tlmt  a  dealtr  finds  It  Dccessary 
to  send  a  car  load  of  bard  coal  from  Omalia 
to  PlattHmoutb.  For  some  reason,  perhaps 
to  avoid  the  payment  of  drajage  cbarees.  be 
elects  to  send  tbe  coal  by  the  way  of  Colum- 
bus, and  as  be  baa  ibe  rlglit,  under  tbia  law, 
be  requires  it  to  be  billed  over  the  Union 
Pacidc  Knllway  to  Golumlius,  and  thence 
over  tbe  Burlington  &  MiasoaH  Klver  Rail- 
way to  PUti-moutb.  There  are  by  this  route 
Inquired  to  be  traveled  91  mflea  over  Ibe 
line  of  tbe  flrat-Damed  railway,  and  180  ml1e!> 
OTertlieotbrr.— inall,  331  miles.  Tbesame 
shipment  might  be  made  by  tbe  Missouri 
Pacific  Railway.  In  which  case  the  baul 
would  be  but  S8  miles.  Keterring  again  to 
Ibe  maximum  rate  law  for  what  may  be  as- 
sumed tr>  be  relatively  fair  rates,  at  least  to 
tbe  judgment  oi  tlie  legislature  wblcli  poxaed 
tbe  act  under  consideration,  we  tlnd  that  tlie 
nte   for  iiS  miles,  the  rale  most  nearly  ap- 

g'oiimating  tbat  fur  tbe  distance  between 
malia  and  Plattsmouth  by  a  direct  line  (as 
Mated  in  tlie  first  illustratinu),  is  76  cents 
per  ton,  while  by  tlie  lines  in  fact  Iniveled. 
hsd  they  l)ei-n  In  fact  eiuctly  220  miles.  Ibe 
rale  would  be  ^3,30  per  lou  ;  tbat  Is.  $1.44 
In  exr«sr  of  what  could  have  been  charred 
ovfT  ilie  rbnrtcHt  available  route.  Anil  tlicse 
are  but  fair  llluslraiions  of  tbe  practical  re- 
sults brought  about  by  chapter  11.  Laws 
IHSiii  and  upparenlly,  tbat  there  may  be  no 
means  of  avoiiliiig  this  result,  Ibis  law  for. 
bids  any  charires  to  be  made  for  transfer 
switcbiDg,  Even  Ibe  reasonableness  of  the 
diMfge  for  transporting  over  the  abort  line, 
the  Supreme  Court  of  ttie  United  Stales,  as 
we  have  alreailj^  seen,  has  held  is  a  quea. 
tioD  tor  Judicial  invt-atlgHtion,  requiring  due 
process  of  law  for  Its  determination,  ft.  aa 
was  held  in  Cliiengo,  M.  ±  St.  P.  R.  Co.  v. 
Minmiiia.  the  ealalillshment  of  an  arbitrary 
rale,  wfalch  deprived  llie  railmod  company  Df 
lu  riRht  to  a  Judicial  I n vest i gallon  by  due 
prncpss  of  law  un<ler  the  form  and  wlih  the 
machinery  provided  for  tbe  Inveatlealion 
Judicially  of  tile  truth  of  the  matter  in  cod- 
truversy,  and  the  subsiitutloo  therefor,  as 
as  abaolule  Hnality,  of  tbe  action  of  a  coni- 
Bisaion  not  clothed  with  Judicial  functions 
or  possessed  of  tlie  macblneiy  of  a  court  of 
Justice,  was  In  conflict  with  Ibe  ConatUuiion 
S1L.R.A. 


of  the  United  Btniee,  there  is  no  e*p»t>e  from  * 
the  cnnclusina  Ibiit  a  Ihw  whlrlt,  as  ■  ll»al- 
lly.  cRlablivlici  a  rule  depfti'lcrit,  not  ui'in 
ilie  ling'h  of  a  Imul  by  tlie  route  clionen  by 
the  shi|iper  of  frel>:l>t.  but  by  tlia  length  of 
a  nuieli  sbnrier  route  of  which  be  refuws  to 
avail  blniself.  is  open  to  tbe  aniiie  oiiJFCtion. 
No  argument  can  be  mode  lo  sustain  this  law, 
which  equally  would  not  tend  lo  aUHialn 
ihiise  under  which  the  fiuttrenie  Court  of  the 
United  States  licid  Invalid  tlie  rales  estab- 
lished by  commissi  oners  in  Minneitoia,  and 
oMier  rates  Bied  Inaslmllar  manner  in  Texas. 
Tills  law,  in  adilUlon  to  the  olijections  held 
Butticienl  aa  against  tbe  statutory  renu  tut  ions 
of  rates  In  Hinnemta  and  Texas,  is  subji-ct 
to  the  criticism  that  no  rallmal  compiny 
ran  know,  in  advance,  for  what  compensation 
it  may  he  required  10  haul  Ireigiiis  over  lis 
line.  Tbire  Is  therefore  no  way  by  whicil 
we  can  escaiie  the  logical  result  of  tliese  con- 
ditloDS  authnriiatlvely  declared  liy  the  Su- 
preme Court  of  tbe  United  Slates  i^uincieiit 
to  vttiste  other  legislative  enaetmenls.  Id 
which  but  a  portion  of  the  olijeeliunnhle 
features  of  the  statute  nnder  coiisiiliTHtlon 
was  embodied.  The  attempt  to  establish 
rales  of  compensation,  as  was  done  in  chapter 
11,  i.aws  1HU3,  must  tberefnre  be  held  to  >i« 
In  violation  of  tbe  provisions  of  the  14th 
Amendident,  and  tberefore  to  be  DUtEHtory. 
It  is.  however,  Inalsted  by  the  pbiintllf  in 
error  that,  independently  of  leglBliitlve  es- 
laiilishmentof  rates,  it  lies  wirhin  the  fovei 
of  courts  to  dpflne  what  rate  over  connect iof 
lines  is  rcHSonable.  and  to  enforce  its  oti^erv- 
ance.  Tbia  queHtion,  too.  baa  ret-eiveil  the 
attention  of  courta,  and  always,  ne  twlieve, 
with  the  result  reached  lu  tbe  cases  we  shall 

In  Paxton  A  B.  Irrig.  Canal  it  L.  Co. 
V.  Farmer*'  A  M.  Irrig.  A  L.  Co.  iS 
Neb.  884,  38  L.  R.  A.  8.W.  Ju.igo  Po«t, 
for  this  court,  said  :  "  It  was  at  the  consul- 
tation HuggeMol  that  It  is  within  Ibe  power  of 
a  court  c)F  equliv  to  prescribe  Ibe  condltlnna 
upnn  whiib  one  Irrigating  company  may  con- 
nect with  the  ditch  uf  another ;  but  that  as- 
scrilon  rests,  lo  say  the  least,  upon  diiublful 
gniunds.  Conreiflng  irrigating  conii>anle« 
as  qiiiisl  public  coriKirHtlons.  to  lie  siiliject 
to  tlie  sirlct  nhllgHlloiisof  common  carriers. 
It  diM-siint  follow  that  ihey  may  by  Ilie  courts 
lie  compelled  lo  enter  Into  particular  agree- 
men's  or  a^cume  particular  relations,  how- 
ever Just  Hud  i-qultable,  towards  each  other. 
That  Biiliiecl  baa  recently  engaged  the  at- 
ti-nilon  of  tbe  Supreme  Court  of  the  "   "  ^ 


for  the  inlercbiingo  ol  „  _ 

ntrriers  Is  declareil  to  be  legislative  rnilter 
than  juillclal  in  cliaract^r.  notwithstanding 
tbe  r>n>vlBliiiis  of  the  Inlen-taleccmimerce  act. 
Atci-in-n.  T.  A  8.  F.  R.  Co.  v.  t>ti.nr  4  A 
O.  It  Co.  110  U.  S.  607.  38  L.  ed.  2B1 ;  PuU- 
mnn't  Pntan  Car  Co.  v.  Mi-f/uri  P.  R.  Co. 
n.^  U.  6.  Ml.  2i  L.  ed.  499;  fCj-prru  Cx*-*, 
117  U.  8.  1,  39  L.  ed.  791 ;  LiUtt  It'Kk  A  M. 
n.  Oh.  t.  S.  L-«U.  I.  M.  A  8.  II.  iii.  41 
Fed.  Itep.  OSS.  3  Inters.  Cnm.  Rep.  76!t  Bee 
alHO  Uiach,  Priv.  Corp.  B39i  KtHlucii,  A  I. 
tindgr  Co.  t.  Louumllt  A  N.  It  Co.  87  F.-d. 
Rep.  567,  3  U  It.  A.  3ti».  a  Inters.  OoiB. 


i  United 


u 


Nbbbauea  Supkkms  Ccubt, 


JA«., 


Bep.  BSl."  8iich  of  ttiese  clt&llniiB  as  refer 
to  cases  determined  by  the  Supreme  Court 
of  tbe  Uottcd  StutAt  we  shall  Don  coualcler 
Bt  Buch  length  aa  eball  be  proQtable. 

Tn  AleJiuon,  T.  db  8.  F.  R.  Co.  j.  Denver 
A  S.  0.  B.  Go.  tupra,  Walte.  Cb.  J.,  de- 
llverlDK  the  opinloDof  the  court,  said:  "A 
couDectioD  of  rotids  may  make  a  connectioa 
Id  bualDtis  coDTeoktit  aa6  desirable,  but  tbe 
one  does  Dot  neceasitrny  carry  with  It  the 
other."  Later  id  this  opinion  lie  safd  that  it 
wan  not  llic  law  that  every  railroad  company 
which  fiiTcea  a  coniiectlon  of  Its  n»d  with 
that  of  atiullier  company  has  a  right  under 
tbe  CoiistUutlon  of  Colorado,  or  at  the  com- 
mon law,  to  require  the  company  with  which 
it  coDDC'Ctcd  to  do  a  connectlnK  business  at 
the  JUDCtioD,  If  it  does  a  simitar  biisineas 
with  any  other  company  under  any  other  cir- 
cumatani-«s.  This,  he  aald,  might  be  made 
the  law  by  the  legislative  department  of  the 
gOTernmecit,  but  it  did  not  follow  as  a  necea- 
sary  consequence  from  tiie  constitutional 
rigntof  ameclianical  union  of  tracks,  or  from 
the  said  couetit.utlonal  prohibition  aguinet 
undue  or  unreasonable  dlscriralnatiouTo  fa- 
cilities. 

In  PitUman'$  Pitiart  Car  Go.  t.  Missouri 
F.  S.  Co.  lupra,  it  waa  sought  to  compel  the 
use  of  the  cars  of  the  plsiotill  over  tlie  line 
of  the  St.  Louis,  Iron  Mountain,  &  Southern 
Railway  Compaoy. though  that  company  had 
ttceo  coiianlldaled  witli  the  Missouri  PaciHc 
Railway  Company,  Cliief  Justice  Waitc,  in 
the  opinion  dellveicil  by  him  for  the  court, 
in  thta  case,  said:  "The  buainess  [of  the 
ileeping-car  company]  Is  always  done  under 
apecial  written  contracts.  These  contracts 
must  necessarily  vary,  according  to  the  fpe- 
cial  circumstances  of  each  particular  cue. 
Certainly,  It  cannot  be  claimed  that  a  court 
of  chancery  is  competent  to  require  these  com- 

Saniea  to  enter  into  auch  a  contract  for  the 
urniahing  and  hauling  of  Pullman  cars,  as 
tbe  court  may  deem  reasonable.  A  mere  state- 
ment of  the  proposition  is  sufficient  to  show 
that  it  la  untenable." 

In  the  Bxpria  Qua,  tupra.  the  circuit 
oourt  had  required  by  its  decree  tbat  tbe 
railroad  companies  which  were  defendants 
should,  as  common  carriers,  afford  each  ti< 
press  company  certain  facilities  for  the  trans- 
action of  Its  husinesB  ai  a  common  carrier, 
tbe  character  of  such  facilities  to  be  the  same 
as.  by  virtue  of  a  contract  formerly  in  exist- 
ence, it  had  been  tbe  duty  of  each  railroad 
company  to  provide.  By  this  decree  tljc  rate 
of  compensation  to  be  paid  had  been  flied  at 
not  exceeding  50  per  cent  more  than  the  rail- 
road company's  pre^rlbeii  rate  for  the  trans- 
portation of  ordinary  freight,  and  not  greater 
than  the  railroad  company  would  charge  for 
the  trans portatloD  of  eipreas  matter  on  its 
own  account,  or  for  any  other  eipreas  or  other 
corporation,  or  for  private  individuals,  and 
a  t>ond  was  required  to  secure  such  payment. 
The  right  of  each  party  to  apply  for  a  modi- 
fication of  this  decree  under  the  rules  in  eq- 
uity proceedings  had  been  reserved  by  the 
decree  Itself  as  to  the  measure  of  compensa- 
tion prescribed.  In  the  opinion  of  a  major- 
itv  of  tbe  court,  deMvereC  hy  Chief  Justice 
Wait«.  the  following  language  was  used; 
81  L.  K.  A. 


"The  dlfflcultj  tn  'le  cases  Is  apparent  fron 
the  form  of  llii'  .lutiri'es.  As  expreaa  com- 
panies had  always  been  carried  bj  railroad 
companiea  under  special  contracts,  which  es- 
lablisbed  the  duty  of  the  railroad  company 
upon  the  one  side,  and  fixed  the  liability  of 
the  express  company  on  the  other,  the  court, 
Id  decreeing  the  cuirisge,  was  substantially 
compelled  to  make  for  Uie  parties  Eucha'cuu' 
tract  for  the  business  as  in  Its  opinion  they 
ought  to  have  made  for  themselves.  Having 
found  that  the  railroad  company  should  fur 
niah  the  express  company  with  facllitiee  for 
business,  it  hail  to  define  what  those  facili- 
ties must  be,  and  It  did  so  by  declaring  tbat 
thev  should  be  furnislied  to  the  same  extent 
and  upon  the  same  trains  that  the  company 
accorded  to  itself  or  to  any  other  compauy 
engaged  in  conducting  an  express  busmen 
on  its  line.  It  then  prescribed  the  time  and 
manner  of  making  the  payment  for  the  fii- 
cilitles  and  bow  the  payment  should  be  st.-- 
cured,  as  well  as  how  It  should  lie  iiii?a3ured. 
Thus,  by  the  decrees,  \heie  railroad  coin- 
panies  are  compelled  to  carry  these  express 
companies  at  these  rates,  and  on  these  terms. 
BO  long  as  they  ask  to  be  carried,  no  matter 
wliat  other  express  compnnles  pay  for  tbe 
same  facilities  or  what  such  fHcilltles  may, 
for  the  time  being,  be  ressonably  worth,  un- 
less tbe  court  sees  fit,  under  the  power  re- 
served for  that  purpose,  on  the  appltcatioD 
of  either  of  the  parties,  to  change  the  meas- 
ure of  compensation.  In  this  way,  aa  It  seems 
to  us,  '  the  court  has  made  an  arrangement  for 
the  buainess  Intercourse  of  these  companies, 
such  as.  In  its  opinion,  they  ought  to  have 
made  for  themselves. '  and  that  we  said  in 
Ateliiwn^  T.  <t  &  K  R.  Go.  v.  Dmvtr  «e  J/. 
0,  B.  Oo.  tupra,  followed  at  thla  term  In 
Fattman't  Falaee  Car  Co.  v.  Minouri  P.  IL 
Oo.  supra,  could  not  be  done.  The  regula- 
tion of  matters  of  this  kind  is  legislative  In 
ita  character,  not  Judicial.  To  what  extent 
It  must  come,  if  it  cornea  at  all.  from  Gos- 
greas,  and  to  what  extent  It  may  come  from 
the  states,  are  questions  we  do  not  now  un- 
dertake to  decide;  but  that  It  must  come, 
when  It  does  come,  from  aome  aource  of  leg- 
islative power  wa  do  not  doubt.  The  legis- 
lature may  Impose  a  duty,  and,  when  im- 
posed. It  will.  If  necessary,  be  enforced  by 
the  courts ;  but,  unteu  a  duty  has  been  created 
either  by  usage,  by  contract,  or  by  statute, 
tbe  courts  cannot  be  called  on  to  give  it  ef- 
fect." 


for.  while  Inferior  in  authority,  they  follow 
the  same  line  as  do  the  cases  above  reviewed. 

The  same  doctrine  was  recognized  in  Sea- 
gan  v.  farmeri'  Loan  ds  T.  Oo.  IM  IT.  8. 
-13,  88  L.  ed.  1014. 

Amonr  the  cases  cited  by  tbe  plaintiff  in 
.  ror  is  Texas  Ezp.  Go.  t.  Texas  *  P.  R.  Oo. 
e  Fed.  Rep.  4ST,  determined  in  the  circuit 
court  of  the  Cntted  States  for  ihe  northern 
district  of  Texas,  in  which  case  it  was  said : 
""If  It  is  practicable  to  define  express  matter 
with  reasonable  certainty,  and  to  flz  by  law 
maximum  rates  for  its  carriage.  It  Is  roust 
clearly  not  within  tbe  province  of  the  jtidl- 
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eUI  departeieat  ol  tbe  KorenimeDt  to  do  tbli. 
VlienBDit  bow  fur  ItmBTbecomcneeeukryor 
txpedlent  to  do  so  must  be  left  to  the  leels!»- 
Rire  to  deteroiiQe  and  declare  i  and  until  tbe 
leglilatura  does  so  provide,  tbe  parties  here- 
to, sikd  all  others  similarly  circumstanced, 
mint  be  remitted  to  thetr  right  and  power 
to  contract  in  refereoce  to  the  compeDsatlon 
for  such  nerrlce,  subject  to  the  llmltatioos 
placed  upon  defendants  by  thetr  duties  as  ex- 
cluilre  public  carriers  on  public  highways, 
that  tbeir  terms  for  carryluK  shall  be  reason- 
able, and  such  as  Involve  no  un]uRt  dlacrlm- 
Inatlon;  to  be  determined  in  each  particular 
can  by  tbe  agreement  of  the  parties  In  Inter- 
Mt,  and  In  case  of  their  fsillDg  to  agree,  to 
be  determined  by  the  proper  court  on  full 
statement  and  proof  of  the  particular  case." 
Tlie  language  of  the  latter  part  of  tbe  above 
quotation  is  relied  upon  by  the  attorney 
general  to  sustain  the  proposHEon  that,  If 
tbe  provisions  of  the  statute  caooot  be  up- 
held, Uils  court  may  supply  the  dpll:;iency; 
sod,  separated  from  Its  context,  this  part  of 
the  quotation  doubtless  tends  strongly  In 
that  direction.  This  part  of  the  quotation, 
however,  is  greatly  quallfled  when  we  take 
into  account  that  Immediately  preceding  this 
pottion,  favorable  to  tbe  contention  of  Che 
plaintiff  in  error.  It  was  aald  that  "(f  it  Is 
practicable  to  define  express  matter  with  res- 
•onable  certainty,  and  to  fix  by  Isw  maxi- 
mum rates  for  it«  carriage,  It  It  most  clearly 
not  within  the  proviuce  of  the  judicial  de- 
partment of  the  government  to  do  this." 

From  thia  review  of  tbe  Federal  decisions 
with  reference  to  this  subject-matter,  It  Is 
clear  that  it  does  cot  lie  within  the  power 
of  courts  to  formulate  contracts  whereby  aball 
be  regulated  tbe  rights  and  duties  of  parties 
concerned,  even  though  each  of  such  parties 
It  s  common  carrier.  The  practical  diOI- 
CDltiea  which  in  the  P^prat  Ckmi  surrounded, 
sad  Id  tbe  judgment,  of  the  Supreme  Court 
of  tbe  United  Sutes  rendered  futile,  the  at- 
tempt of  the  circuit  court  to  define  tha  du- 


ties of  the  expieM  companies,  oo  the  one 
hand,  and  the  railroad  companies,  oo  the 
other, apply  with  atlll  greiitur  force  to  thecaee 
at  bar.  In  the  Kxprtf  Qua  there  were  on 
either  side  the  proposed  parties  to  a  contract 
relation  which  was  to  exist  for  a  consider- 
able spnce  of  time  in  the  future,  and  all  these 
parties  were  Id  court  Between  themaelvea 
they  had  formerly  been  able,  without  dlf9- 
culty,  to  make  a  contract  which  the  circuit 
court  believed  sufficiently  furnished  analo- 
gies for  all  tbe  points  to  be  adjusted.  In 
Uie  case  at  bar  the  only  criterion  furnUhed 
tor  the  adjustment  of  lates  is  that  no  more 
shall  be  charged  for  such  haul  as,  by  the 
election  of  the  shipper.  Ehall  l>e  made  neces- 
sary, than  the  cost  of  shipment  by  the  short- 
est route  possible.  In  this  case  there  was 
before  tbe  district  court  no  party  Interested 
In  shipments  other  than  the  carrier.  The 
parties  who,  it  was  aaaumed.  proposed  to 
ship,  were  unnamed  and  unkoown,  and  there 


tlierefnr  wbich  should  be  estab- 
lished. If  It  was  Impossible  for  the  circuit 
court.  Id  the  fJ^preti  Cat*,  practically  to 
solve  the  problem  with  which  it  was  con- 
fronted, there  can  be  no  question  as  to  the 
futility  of  every  effort  of  this  or  any  other 
court  to  formulate  rules  or  rates  in  compli- 
ance with  the  uncertain  requirements  of  sec- 
tion 3  of  chapter  11  of  the  Laws  of  1B93. 
The  district  court,  therefore,  very  properly 
declined  attempting  the  performance  of  this 
hopeless  task.  There  has  been  suggested  no 
method  by  which  the  act  under  cons  id  (^ration 
can  be  put  into  effect  which  has  not  already 
been  considered;  and.  in  justice  to  the  at- 
tornev  general.  It  la  but  fair  to  any  that,  to 
sustain  the  provisions  of  this  act,  be  has  ad- 
vanced eveiy  available  argument  and  con 
slderation  which,  in  our  opinion.  Is  even 
plausible. 
ThtjudgmtntofthtDitMet  (hurtUaglrmtit. 


CONNECTICUT  8DPRBMB  COURT  OP  ERRORS. 


STATE  of  Connecticut 
WOlIsm  CONLOK,  Appt. 


"ui  snch  persons  as  tbej  flnd  proper  persons 
conseiaa  t«npofar;<a'transtentbiisliieas.''Ior 
a  tee  do(  less  Uiaa  fl  nor  more  Ihan  1100,  as  the 
Butborlv  InolHK  suob  Uoecee  mar  direct,  and 
naklDCaacb  bualasM  wben  unlioeiued  amlsde- 
meanor  axoept  In  the  sale  of  prodnots  of  a  farm 
cr  tbe  sea,  Is,  so  far  aa  It  appUea  to  ordlnarr  and 
livf  d1  bmrineai,  a  vfolsUon  of  tbe  CouneeUout 
tUl  of  rlirhts.  declaring  that  all  men  *'aie  equal  In 
tlctits  and  that  no  man  cr  set  of  men  li  entitled 
e  public  emolument!  or  prlvUesei 
le  oonuniinltr.'' 


Ron.— Vor  amannt  of  UoeDse  fees,  see  noli  t 
■Ma,  lol.  V.  n«D0b  (KoaU  n  I^  B.  A.  lU. 
tl  U  R  A, 


(Januarr  S*.  M) 
A  PPEAL  by  defendBDt  from  a  judgment  of 


violation  of  Pub.  Acts  1893,  p.  271. 
flenfrserf. 

The  facts  are  stated  in  the  opinion. 

MeiwTi.  Clutrlaa  E.  PerUna  and  J'er«- 
mlalt  J.  Deamond,  for  appellant: 

The  Constitution  protects  the  rights  of  every 
person  to  follow  any  calling  or  occupation  not 
harmful  to  society,  in  common  witb  others. 

Berl/iotfy.  ffRemy,  74  N.  T.  615,  30  Am. 
Rep.  838;  Ptople  v.  Man.  09  N.Y.  9T7,  SS 
Am.  Rep.  34;  Tledeman,  Pol.  Powers,  pp.  11- 
lee.  note. 

Whether  tbe  legislature  could  prohibit  sales 
of  goods  by  suy  one  who  was  not  permaDeotly 
eslabliahed  in  bnsinesa,  would  be,  to  My  the 
least,  very  doubtful;  bat  to  give '" 


,,glc 


GoMTECTiODT  Bdpbeme  Coubt  of  Esrors. 


■  dtj  tlie  light  to  wj  wbo  ahnuld  or  ihould 
not  titrcWe  ibat  rlgnt.  to  deprive  one  pcrwu 
ol  it  and  gtve  It  to  anniLer  at  bis  ill'crt-llDD, 
cannot  be  auatalned  upon  bdt  priuciijk  of 
liberl;. 

Cooley,  Const  Lim.  p.  803. 

Tbis  caae  doea  not  come  nlthla  tbe  cues  of 

Nor  dries  tt  rome  wiiblo  tbe  rule*  goverofng 
the  lale  of  liquors  or  gunpowder  or  otbcr  in- 
juriouB  or  daar^roua  subslaoces  or  trades 
wbicb  are  or  ma;  be  niiisiiDcea.  I 

Blavghter-Hcuu  Catee.  tJ3  U.  B.  16  Wall.  86. 
31  L.  ed.  894;  Tiedemao,  Pol.  Powera,  p. 
187. 

It  maj  be  admitted  tbat  certaiii  tuI^b  and  ' 
regulations  may  be  made  as  lo  traoalent  or 
temporary  sellers  of  ^oda. 

Cam.  V.  Crmeell,  158  Mas«  310. 

In  ^ai/re  v.  PAiUipi.  148  Pa.  482.  16  L.  R. 
A  48,  an  ordinance  requiring  a  very  bigb  li- 
cense fee  from  peddlers,  but  ezempting  resi- 
dents of  Ibe  borougb,  nas  beld  invalid. 

bra  also  Ba  timore  v.  Radake,  49  Md.  217, 
dS  Am.  Rep.  339;  Yiek  Ho  v.  i/opAt"'.  Hi^  U- 
8.  856.  80  L.  ed.  320;  HarUa  t.  Nev)  Orleapi, 
34  FkI.  Rep.  608;  RuJiToend  v.  DudUn,  12B 
Ind.  113,  18  L.  R  A.  587;  fU  Frazee,  63  Mich, 
8S6;  Andeiton  v  W^tington,  40  Kan.  1TB.  2  L. 
R  A.  110:  Chirago  v.  Trotler,  186  Hi  480; 
BUiU  v.  Mahner,  48  La  Ann.  4S6. 

Allhnuph  many  of  these  decisions  werp  cMea 
of  orriinancee.  and  not  acts  of  tbe  letdxlalure, 
the  prinriplesupon  nbicb  the; are  decided  are 

Erneral  and  conatituilonal,  and  apply  to  legis- 
lUve  acts  as  nell  as  to  ordinances. 
StaU  V.  Dubarru.  44  La.  Ann.  1117;  RieA  v, 
KaperriUe,  42  III.  App.  222:  Ex  parte  Biw} 
Ijre,  96  Cal.  854;  8toU  Center  v,  Bauni  tin,  88 
Inna  248;  Hannibal  t.  Price,  29  Mo.  App. 
380;  State  v,  Oram/e.  nO  N,  J,  L,  888 

Mr.  Joel  B.  Bead,  State's  Atiomey,  for 

This  Btatnte  <a  a  proper  exercise  of  tbe  police 
power  of  the  sraie, 

Coolev.  Tain.  413,  418;  Com.  t.  amil/t,  6 
Biisb,  80S;  itork  v.  Ctrnt.  Id.  897;  Coolev, 
Consr.  Lim.  743-748. 

Where  the  lejiislative  meaniog  is  plain  and 
not  open  to  construction,  as  is  the  case  nilb 
tbissiatute,  and  (be  powers  [herein  exercised 
are  not  reairicled  by  the  terms  of  either  state 
or  national  Consiitution,  it  is  not  competent  for 
the  courts  to  declare  the  eialule  void  for  tbe 
reasons  named.  They  cauiiot  run  a  race  of 
opinlnnaupon  points  of  right,  reasuo,  and  ex- 
pediency wilb  tbe  law  raakinfc  poner. 

Conley,  Coaat.  Lim.  19i-201:  Bifkop't  Fund 
T.  Rider,  18  Conn.  108;  Stale  v.  miller,  25 
Conn.  290;  WHu  v.  iStamTord.  87  Conn.  578; 
(jo«A«nv.  iAoninp(i>n,4  Conn.  309,10  Am  Dec 
121:  Caldei-  v.  buU.  8  U.  S  3  Dall.  H86.  1  L. 
ed.  648;  1  Bl.  Com.  81;  Bndqeport  v.  Uoiua- 
ionic  B.  Co.  15  CotiQ.  496;  WeUAv.  Waditcyrli, 
80  CoDD,  148. 7U  Am.  Dec  339;  BoolA  v.  Wood- 
bury. 82  Conn.  118;  Mfleh  v.  Hate/ikim.  89 
C'  no.  140.  13  Am.  Rep,  8>«;  Camp  v.  Iloo'r; 
44  Conn.  281 ;  W'ttelef't  Appeai,  ^  Coon,  80d. 

If  tbe  court  has  ihe  power  to  declare  it  void 
tt  will  DOl  do  so  except  io  very  dear  rases. 

White  V.  fitamfiird,  npia,-  Lothrop  v.  SUd- 
man,  42  Codd.  08tL 
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Haan«r«le7't  J,,  delivered  tbe  opinion  trf 

tbe  court : 

"An  act  eonccmlnc  Bales  of  merchandise 
by  iiinerMOt  peddlers"  coDtalos  the  following 
provlsluus; 

'Sec.  1.  The  mayor  of  any  city,  the 
warden  of  any  borough,  and  tbe  aelc-ctmen  of 
any  town,  mny  issue  a  llcenf>e  to  such  [lersoiu 
aslhey  Had  proper  persons  to  engage  in  a  tem- 
porary or  tranaient  buslnesa.  In  one  locality, 
eltlier  in  a  building,  tent,  or  other  premis- 
es, for  the  sale  of  goods,  wares,  and  roer- 
cbandiae,  ,  .  .  In  their  rHspecii*ecltie«, 
borougliB,  or  towna,  for  a  term  not  exceed- 
ing one  year,  upon  the  applicant  payina  to 
sucb  iimuicipal  corporation  a  fee  u at  lev 
than  $1  nor  more  than  (lOO,  as  the  authorUj 
Issuing  aucb  license  may  direct.     .     .     . 

"Sec,  2.  Any  peraoD  engaginglnanybual- 
ness  mentioned  in  section  1  of  tbla  act,  el- 
cept  in  Ihe  sale  of  articles  that  are  llie  pro- 
duct of  a  farm  or  of  the  sea,  without  obtaiuing 
a  license  therefor,  shall  be  RulUy  of  a  mia- 
detneanor.  and,  upon  convictioo,  aliall  be 
flued  not  less  tlian  |7  nor  more  than  |-J00.  or 
imorliioneii  not  less  than  thirty  days  nurmore 
tbuD  six  months,  or  botb."  Pub.  Acta  1H98, 
p.  27J, 

The  state's  attomey  for  Tolland  county 
filed  an  Information  cbarrlng  the  defendant 
with  a  mlademeanor  under  lLIb  act  In  tbe  sale 
of  boots  and  shoes  at  a  store  In  tlie  city  of 
Rockville.  Tbe  defendant  demurred  to  tbe 
Information,  because  the  statute  is  void,  u 
being  contrary  to  tbe  provisions  of  Ibe  Con- 
stitution of  Conoeciicut  and  of  the  Coosti- 
tutinn  of  the  United  States,  and  to  the  prin- 
clplea  of  natural  justice.  The  demurrer  was 
overruled  ;  aud  the  defendant  was  tried,  con- 
victed, and  sentenced.  This  Is  au  appeal 
from  the  Judgment  of  conviction;  anil  tbe 
only  en-or  assisned  by  the  defcndimt  la  the 
action  of  the  superior  court  In  overruling 
the  demurrer. 

Tbe  legislature  has  power  to  require  a 
license  fur  tbe  transaction  of  any  buslDess, 
either  for  ilie  purpose  of  raising  a  revenue, 
or  for  the  purpose  of  regulating  the  cooiluct 
of  aucb  business,  as  public  Interests  may  de- 
maud.  Tills  power,  however,  is.  In  the  man- 
ner of  Its  exercise,  subject  to  the  liinltations 
embodied  In  the  Constitution,  Including  in 
that  term  the  Constitution  of  the  United 
States  as  well  as  tbat  of  Connecticut.  The 
former,  so  far  as  it  relates  to  such  question, 
is  in  n'alitv  a  part  of  the  latter,  and  must  be 
so  rcganled  by  tbis  court  In  delermlning  the 
validity  of  Boy  legislative  act  Tbe  question 
whether  or  not  a  partictilar  law  la  obnoxious 
to  any  such  limitation  does  not  depend  upon 
the  njsclom  of  the  law.  We  therefore  dismiss 
as   Immalerlal   all   conalderatioiiB   urgeil    in 


act,  and  the  power  of  the  legislature  to  enact 
such  a  law. 

1.  What  Ii  the  legal  etfectof  the  actT  Tbe 
validity  of  tbe  law  in  thia  case  depends  apon 
■ 1  'eggi  effect  and  not  merely  upf-  '" 

ngy.     In  delermloin-   —■--••■  — 

des  a  right  secured  b; 
•uactmen^  the  cotirt  looks  si 
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wall  4B  UiB  form.  B»  Clark,  65  Ck>Dn.  17,  28 
L.  R.  A.  342.  Tbe  act  1b  not  no  exercla)- 
of  the  power  of  tAiUion.  Tbia  la  loo  pl&lii 
for  ugunieot.  It  is  purely  *  trade  reicula 
tion ;  and  tlie  crime  of  which  the  defendant 
wascnnTicted  coniUrA  solely  io  Uie  violalioD 
of  auch  Te){ulatioD.  Tlie  power,  flrat,  to  rej^ii 
late  the  conduct  of  all  business,  or  of  anj 
particular  buslaesa.  barmlrss  In  Its  nature, 
aod  which  orerT citizen  liastherigbt  tocarrj- 
on ;  and,  second,  to  regulate,  even  to  tba  ei 
teotoC  prnbibttton.  an;  business  in  lis  nature 
iDJurioits  to  tlie  public.— ia  Tested  la  tbe  leg- 
ialature  in  the  broadest  tprms ;  but  the  exer- 
ciMof  that  power  in  the  two  cases  Is  governed 
bj  different  principles.  In  tbe  latter  case  the 
eoDtrolliug  object  la  giving  to  tbe  public 
that  protection  from  danger  which  the  atal^' 
Is  bound  to  K've.  and  ordinarily  the  leg- 
lalature  must  oe  the  Judge  of  tbe  degree  or 
dsDger  and  ot  the  required  protection.  It 
maj  restrict  tbe  busineas  b;  requiring  large 
license  fees,  or  bj  other  protective  regula 
tioae :  and  It  maj  reatrict  the  conduct  of  tlie 
business  to  a  limited  number  of  persons,  or 
to  peraoua  puasesslng  certain  quaiiflcatlons, 
Io  be  determined  bv  public  omcers  to  whom 
the  administration  of  the  law  ia  given,  or.  In 
certain  cases,  to  such  persons  as  theae  publ  Ic 
oScen  may  select;  thus  treating  the  persons 
intruBted  with  tho  business  as  quasi  public 
□fflcera,  and  authoiizing  their  selection  on 
grounds  of  special  Btness,  similar  to  those 
applicable  to  the  appointment  of  any  stale 
officer  or  agent.  The  Illustrations  of  sucb 
regulations  of  a  buainess  dangerous  to  the 
public  are  familiar  and  the  cases  maiotsiQ 
ing  the  power  of  the  legislature  to  establish 

But  the  law  In  question  ia  not  a  regulation 
of  a  business  dangerous  to  the  public,  and 
does  not  come  within  the  special  principles 
applicable  to  such  regulations.  It  relates  U> 
ail  business^for  tbe  sale  of  goods,  warea,  and 
merchandise,"  to  tbe  bread  and  meat  essential 
lotbe  support  of  life,  and  toevei^  oommodity 
a  human  being  baa  need  of.  The  only  dis 
tinction  made  by  the  law  Is  that  between  a 
business  tbat  U  temporary  and  transient  and 
all  other  business.  It  does  notdedne  a  "tem- 
porary or  transient"  business.  Such  plirsse 
Das  no  technical  legal  meaning.  ThenaiumI 
meunlng  of  the  worda  as  generally  under- 
stood dons  not  furnish  a  definite  guide  to  what 
tlie  statute  permits  and  what  U  prnbibits. 
Its  vallditv  might  perhaps  be  questioned  on 
tbe  graund  that  the  laneuage  used  Is  too 
vague  to  constitute  and  deflne  a  crime,  but 
ibnt  question  was  not  discussed  In  argument. 
Tbe  defendant  Is  punisbed  for  selling  lioot^ 
and  alioes  in  the  conduct  of  a  temporary  and 
transient  business.  There  Is  nothing  In  the 
nature  of  auch  business  more  dangerniis  to 
tbe  public  when  cajlal  temporary  than  if 
Called  permanent.  There  la  no  distinction 
IS  to  publ  ic  danger  between  a  boot  ami  siioo 
tnuiness conducted  by  a  man  foran  indeflnlte 
ttnie.  and  tbe  same  business  conducted  after 
Ms  death,  by  his  executor  in  tbe  seitlcment 
of  his  estate,  (or  a  short  and  deflnlie  time. 
The  statute  dnea  not  relate  to  any  temporary 
bnsloesa  involving  dangers  peculiar  to  Itself. 
It  draws  no  line  of  distinction  except  between 
"  '.  R.  A. 


a  bualnesa  tbat  Is  temporary  and  one  tbat  U 
not  temporary.  One  Is  no  more  dangerous  b> 
the  public  than  tbe  oiher.  One  is  no  more 
essential  to  the  conduct  of  bumau  affairs  tbnn 
theother.  Indeed,  It  would  be  Impracticable 
to  carry  on  the  necessary  transactions  of  life 
without  " teniiKiraTy  and  transient  business 
for  the  sale  of  gunils,  wares,  anil  mercbaa- 
I  Use."  It  may  be  that  future  candltlons  will 
produce  a  general  conviction  that  auy  t«m> 
ponry  business  ia  as  danKemua  (o  public 
iiioralB  and  good  order  as  lotleriea.  diaorrlerly 
houses,  tippling  shops,  or  those  suspicioua 
vagrants  who  more  than  200  years  ago  were 
cslled  "peddlers  and  petty  chapmen."  and 
whose  business  was  absolutely  nrohibited. 
aCol.  Rec.  435.  It  la  unnecessary' to  consider 
how  far  tbe  legislature  may  anticipate  com- 
mon experience  In  declaring  a  business  gen- 
erally regarded  as  harmless  and  lawful  to  be 
dangeroua  to  public  morals  and  order.  It  ia 
enough  that  the  leKislature  has  made  no  sucb 
declaration  as  to  the  business  under  discus- 
sion.  The  act  therefore  must  be  held  to  deal 
with  temporary  or  traDaicnt  business  for  tba 
purpoae  of  regulating  au  ordlnury  and  lawful 
business  eaaential  to  tbe  conduct  of  human 
affairs,  In  which  all  clllzeni  have  an  equal 
right  to  engage.  The  legislature  has  full 
power  to  regulate  such  a  biisinesa,  but  its  reg- 
ulations must  be  governed  by  very  different 
principles  from  those  wliich  may  govern  tba 
regulations  of  a  business  io  its  nature  dan- 
gerous to  the  public.  Id  llie  one  builneaa  DO 
citizen  has  an  sbaolute  right  to  engage;  in  the 
(icher  all  cltizene have  theritrht.  and  aneaual 
right,  to  engage.     The  difference  li  vltnl. 

What  is  t£e  regulation  preacribrd  by  this 
act?  It  Is  aimply  a  prohibition  of  the  busi- 
nesa  unless  a  license  Is  oblained  from  the 
olUcers  of  the  municipality  where  the  busi- 
ness ia  to  be  conducted.  If  the  terms  on 
which  sucb  license  shonld  be  granted  were 
defined,  a  different  question  would  be  pre- 
sented. If  the leglslHtiire l>e1ieveB  tliat  fraud 
and  deception  are  Increasingly  liable  to  be 
practiced  in  tbe  conduct  of  any  kind  of  busi- 
ness, or  of  all  buaineas.  It  may  undoubtedly 
require,  by  way  of  security  against  such 
fraud  and  deception,  the  persons  engaging  in 
such  bi]Blne>s  to  lake  out  licenses  on  it-rmg 
prescribed  by  law  and  applying  equally  to 
all  citizeos.  In  Mn'Siicliueet.is.  "An  Actio 
Prevent  and  PunUh  Framl  In  Siiles  of  Oooils, 
Warea.  and  MeicbandiBe  at  Publicor  Private 
Sale  hy  Itinerant  Vendnra,  and  to  Ueitulate 
Such  &1es."  WHS  rei'enily  passed.  The  act 
al tempted  to  define  "Itinerant  vetidora'  so  aa 
ilude  nrclinary  transient  biiaineaa,  pro- 


y  tnr  ihfi 


y  requi 


lit  of  money  to  lie  tnade  with  lbs 
stule.  and  iiy  oilier  regulations.  Hnd  required 
the  amount  nf  tbe  license  fev  charifeil  to  be 
asci-riained  acconling  Io  law,  and  a  1ire"S« 
to  be  ii'sued  to  whoever  compiled  with  tlic 
law.  This  act  was  held  not  Io  violate  the 
Maasachiisetts  Constitut'on  by  a  majority  ol 
the  supreme  conit.  G-ih.  t.  Oroa^,  I.IS 
Mhss.  ;ilS.  However  auch  an  act  might  >>• 
regiinled  under  our  CoiiHtitulion.  It  Is  wholly 
differenifruin  the  act  under  illficuislon.  wbii'b 
not  only  forbids  the  iransiicilon  iif  llir>  busl- 
ueaa  without  a  license,  but  pennlU  tlM  IomI 
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ftuUiority  to  grant  *.  lloense  to  one,  and  to  n- 
fuse  It  to  auotber,  Id  puraiunoo  of  ■  dlacxe- 
tion  uDEUided  and  unrestratoed  b;  law.  It 
atja :  Tlie  major  may  license  Buch  persona 
as  be  flnds  to  be  proper  persoaa  to  engage  In 
a  temporal;  builuMa  for  the  sale  of  goods, 
wares,  and  niercharnH8e,''and*'any  person  en- 
gaging In  such  business  without  obtainlog 
a  lictinae  therefor  shall  be  guilt;  of  a  misde- 
mesDOr."  The  unrestrained  power  of  select- 
ing thefsvored  recipients  of  a  license  Is  given 
to  themaTor.  All  persona  who  cannot  od tain 
this  special  privilege  are  forbidden  to  carry 
OD  the  business  under  a  penalty  that  mar  ex- 
tend to  a  fine  of  $200  and  Imprisonment  in 
the  common  jail  for  six  months.  It  the  word 
"may,"  as  here  used,  could  be  given  the  ef- 
fect of  "shall,"  the  question  would  be  pre- 
■ented  in  a  little  different  form.  It  would 
be  our  duty  to  construe  "may"  as  'shall, "  if 
necessary  to  elve  effect  to  sn  act,  and  the 
con  text  wouliTpermit  such  construction.  But 
here  the  context  plainly  forbids  that  construc- 
tion. The  conditions  of  the  act  do  not  sup- 
port a  mandate  to  Issue  a  license  upon  com- 
pliance with  rules  established  by  law.  On 
the  CDutrary,  they  cl<>arly  provide  for  the  ex- 
ercise of  a  discretion  unrestrained  by  law. 
Tlie  phrase  "sucb  persons  as  be  finds  proper 
persons  to  engage  In  a  temporarv  business" 
in  too  vague  to  support  anj  definite  Judicial 
or  quasi  judicial  action.  There  la  not  a 
regulation  establlstied  which  the  licensees  are 
bound  by  law  to  observe,  and  there  Is  abso- 
lutely no  legal  test  and  no  Indication  of  who 
may  be  a  "proper  person."  Without  some 
test  fixed  b;  law,  every  person  must  be  pre- 
sumed to  be  a  proper  person  to  conduct  an 
ordinary  and  lawful  business.  The  mayor  is 
authorized  to  select  from  those  legally  pre- 
sumed to  be  proper  persona  such  aa  he  finds 
proper.  The  necessary  legal  effect  of  this 
phrase  ti  "such  persons  as  be  pleases."  Sn 
that,  if'mav"  were  construed  as  "shall," 
the  act  would  then  say  :  "The  mayor  shall 
license  such  persons  as  he  pleases."  Again, 
the  provision  giving  the  mayor  absolute 
power  to  fix  the  license  fee  at  (1  for  one  year, 
or  (100  for  one  day,— 4.  e.  to  fix  the  license 
fee  so  that  It  shall  be,  at  his  pleasure,  either 
Domlnal  or  prohibitive,— in  connection  with 
the  other  provisions,  renders  It  certain  that 
the  purpose  of  the  statute,  as  well  aa  its  legal 
effect,  is  to  authorize  the  mayor  to  permit  or 
forbid  the  transaction  of  an  ordinary  lawful 
business  at  Ills  pleasure,  ThU  purpose  of  the 
act  to  secure  to  favored  persons  special  priv- 
ileges In  the  conduct  of  a.  lawful  business, 
open  of  right  to  all  citizens,  Is  further  Indi- 
cated by  the  provlsioD  that  exempts  from  the 
operation  of  the  act  "artlclea  that  are  the  pro- 
duct of  a  farm  or  of  the  sea." 

We  can  find  no  escape  from  the  conclusion 
tbat  the  legal  effect  of  the  act  is  to  authorize 
the  local  officers  of  each  municipality  to 
grant  exclusive  privileges  to  such  persons  aa 
they  please  In  the  transaction  of  a  lawful 
business  essential  totheconduct  of  human  af- 
fairs, and  In  which  each  citixen  lias  an  equal 
right  to  enjtage  for  the  support  of  life. 

3.  Has  tbe  legislature  power  to  enact  such 
a  law?  The  Constitution  of  Connecticut  is 
•omevrhat  peculiar  in  its  limitation  of  legls- 
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lative  power.  The  'legislative  power  ol 
this  State"  Is,  in  the  hroedest  twms,  vested 
In  the  "general  assemhlv."  This  power  is. 
Id  a  certain  way,  defined  and  limited  by  the 
proviiiona  dividing  tbe  powers  of  govern- 
ment into  distinct  departments,  and  by  Uio«e 
relating  to  the  operation  of  tbe  state  govern- 
ment and  duties  of  particular  ofOcera.  But, 
unlilie  the  Constitutions  of  many  atatea,  It 
contaloB  no  specific  limitations  on  the  exer- 
cise of  legislative  power,  except  some  aiigbt 
restrictions  in  one  or  two  recent  amendments. 
The  limitations,  however,  are  no  less  re»I, 
and  perhaps  more  effective,  than  If  phrased 
in  specific  terms.  Our  bill  ot  rlshts  consti- 
tutes the  fundamental  condition  on  which  all 
powers  of  government  can  be  eierclaed.  Ita 
more  definite  declarations  are  chiefiy  con- 
cerned with  the  administration  of  justice, 
especially  of  the  criminal  law,  the  preserva- 
tion of  the  trial  by  jury,  the  protection  of 


the  subordination  of  tbe  military  to  the  civil 
power;  but  the  protection  of  the  citizen  in 
the  equal  enjoyment  of  those  easeotlal  rights 
belonging  to  citizens  of  a  free  government  is 
guaranteed,  not  In  narrow  phrases  of  detailed 
statement,  but  in  terms  as  broad  as  those 
which  veal  the  legislative  power  in  the  gen- 
eral assembly  ni  the  judicial  power  in  the 
courts.  The  bill  of  rights  begins  as  follows : 
"That  the  great  and  essential  principles  of 
liberty  and  free  government  may  be  recog- 
nized and  eatabliahed,  we  declare  that  all 
men  when  they  form  a  social  compact  are 
equal  In  rights:  and  that  no  man  or  set  of 
men  are  entitled  to  exclusive  public  emolu- 
ments or  privileges  from  the  community." 
No  legislative  act  is  law  that  clearly  and 
certainly  is  obnoxious  to  tbe  principle  of 
equality  In  rlghta  thus  solemnly  made  tbe 
condition  of  alleiereise  of  legislative  power. 
It  Is  patent  tbat  not  evervChlng  that  can  be 
called  a  right  is  Included  in  this  guaranty. 
The  protected  rights  are  those  that  inbere  in 
"  the  great  and  essential  principles  of  liber^ 
and  free  government"  recognized  in  the  conrae 
of  events  that  resulted  In  our  Independenoe, 
and  establiahed  by  the  adoption  of  our  Con- 
stltutlOD.  The  language  used  Is  purposely 
broad,  as  the  language  Id  reference  to  tbe 
absolute  power  ot  legislation  Is  brniid  ;  and 
tbe  relation  of  limitation  to  power  can,  in 
the  nature  ot  things,  be  settled  only  through 
sptjciGc  applications  as  emergencies  arise. 
Among  tbe  principles  thus  established  were 
those  universally  accepted  as  so  essential  to 
free  government  ss  to  justlfv  the  resort  to 
armed  rebellion  In  our  war  of  independence; 
and.  of  these,  equality  under  the  law.  Id  the 
rights  to  "life,  liberty,  and  the  pursuit  of 
happlneas."  was  clear!  v  recognized. 

Upon  the  first  eatahlfahment  ot  goveroment 
in  Connecticut,  reliance  for  the  security  of 
civil  rights  and  liberties  was  placed  on  the 
fact  that  the  legislature.  In  which  was  con- 
centraied  all  powers  ot  government,  depended 
on  the  free  and  annual  election  of  the  peo- 
ple but  as  early  as  16,TO  the  free  enjoyment 
ot  certain  "liberties,  Immunities,  and  priv- 
ileges" was  recognized  as  essential  to  the 
stability  of  common  wealths,  and  the  denial 


..CoeH^lc 


Sum  T.  Ooxum. 


thenot  u  tbTMttenlDg  tbelr  rulo.  Tlie  en- 
JoTineiit  of  auch  rlghu,  hoire*er,  wmi  then 
TKOgnlied  as  duo  only  to  "every  man  in  hit 
place  and  proportion."  Code  16M,  p.  1. 
Tbe  full  recoRnUloD  of  the  principle  of 
eqnklity  la  rights,  u  well  U  of  the  necea- 
lUj  of  protection  by  a  fundamental  law,  was 
of  later  growtli.  Id  1079  the  rieht  of  every 
nun  to  "enjc^  the  tame  JmCice  and  law 
witliln  thla  colony"  wm  recognized.  Reti- 
■ionofl67S.  These  prinolples  were  embodied 
in  a  statutory  declaratfon  of  riglita.  wliicb 
Kmained  aulietantlally  unchanged  until  the 
■doption  of  our  Conetltutlon.  During  the 
period  preceding  and  following  the  Kevolu- 
tloD,  the  conviction  became  general  that 
equality  under  the  law  In  the  enjoyment  of 
ceitaiD  rigbta  was  so  essential  to  free  govern- 
ment that  it  muit  be  defended  against  Inva- 
ilon  even  from  the  law-making  power.   In  a 

SioclamatloD  Issued  June  18,  17TS,  Oov. 
onnthau  Trumball  expreued  tbe  conviction 
of  the  colony  of  Counecticut,  lu  maintaining 
thai  tbe  people  "  form  themselves  Into  society, 
ud  to  set  up  and  establish  civil  govern- 
nent  lor  the  protection  and  aecurltj  of  their 


of  the  King  of  Great  Britain  in  "  depriving  us 
of  OUT  natural,  Iswfal.  and  most  importaut' 
riitbts,    and  aubjecting  us  to  the  absolute 

Gwer  and  control  of  bfmself,  and  the  BritiBh 
jlslatnre. "  justifled  a  rebellion.  IS  Col. 
Rec.  400.  And  the  declaration  bv  Congress 
Uiat  equalltf  under  the  law,  in  tne  right  to 
life,  liberty,  and  the  pursuit  of  happiness, 
is  a  self-evident  trutD,  was  formnlly  ap- 
proved by  this  state  November  T,  1770  (1  Rec. 
Conn.  pp.  8,  MS),  and  in  August,  1777,  was 
(rdered  to  be  recorded  at  length  fn  the  state 
records,  "that  tbe  memory  thereof  may  be 

{reserved  to  posterity"  (1  Rec.  Conn.  387). 
'•  was  an  ezpreas  purpose  of  our  Constitution 
'effectually  to  defloe,  secure,  and  perpetuate 
tbe  liberties,  rights,  and  privilefces"  derived 
(ram  our  kncestors,  and  we  deem  it  clear  that 
ODT  bill  of  rights  Includes  this  principle  of 
•quality  among  those  principles  essential  to 
liberty  and  frea  govenimeat,   to   eatabllab< 


which  tt  declares  that  all  mambers  of  our  pu- 
litlcal  society  are  equal  in  right*,  and  l^at 
"  no  man  oTset  of  men  Is  entitlwt  to  exclusive 
public  emoluments  or  privileges  "from  tbe 
community. "  Our  legislation  aOectlng  any 
important  Interest  bas  been  ao  generally 
confined  within  the  clear  lines  of  legislattva 
power  that  there  has  been  do  occasion  to  ap- 
ply the  limitations  of  tbe  Qrst  section  of  tbe 
bill   of  rigbta.     The  nearest  approach  to  a 

iudicial  determination  ou  this  subject  Is  in 
TtmeUh  Oadight  Oc.  v.  I/oneMt  Oils  Qat 
Oo.  2a  Conn.  S8,  where  the  court  holda  that. 
If  tho  law  then  under  consideration  can  be 
fairly  viewed  as  intended  to  operate  as  a  dis- 
criminating restriction  upon  carrying  on  an 
ordinary  liusines*  In  respect  to  which  tbe 
government  lios  no  eiclusive  prerogative.  It 
cornea  directly  within  the  deSnition  of  a 
monopoly,  anil  may  be  obnoxious  to  the  first 
section  of  our  bill  of  rights.  The  applies- 
of  the  bill  of  rights,  approved  <n  that 


ainly 


case  IB,  pi 

this.     We 

nesa,  and  feel  bDund 

an  act  of  the  It'glslal 

feci  of  which  Is  to  at. 

in  the  conduct  of 


,ry  to  the  declaion  of 
o  doubt  of  I(a  correct- 
■M  bold  distinctly  that 
ire,  tbe  only  legal  et- 
.Dtexcl  naive  privilegoa 
ordinary  lawful  busi- 
npss,  in  respect  to  which  the  government  haa 
no  exclusive  prerogative,  la  obnoxious  to  the 
tiroli  section  of  tbe  bill  of  rights,  and  void. 
There  )s,  in  respect  to  lU  validity,  no  dis- 
tinction between  euch  a  law  and  one  author- 
izing such  privileges  to  t>e  granted  by  sub- 
ordinate officers  in  the  exercise  of  a  mere 
arbitrary  discretion,  wholly  uncontrolled  by 

Tbe  act    upon    wbicb    the    information 

against  tbe  defenilant  Is  based,  so  far  as  Its 

Kroviaiona  relate  to  tbe  rijtht  to  euRage  in  any 
iwtul  "tempnrary  or  tranaient  buaineaa, 
cannut  operate  so  aa  to  make  engaging  In  sucli 
bubineaaa  misdemeanor,  and  therefore  the  in- 
formation does  not  show  any  legal  oHenae. 
It   is   unnecessary  to  consider  the  other 

Sounds  on  wliicb  the  defendant  demurred  to 
e  information. 

There  i»  error  in  the  judgment  qf  th*  Superior 
ftittf  (,  ond  it  i>  rtTtrmd. 
Tbe  other  Judges  concur. 


INDUNA  SUPREME   pOURT. 


James  B.  MICKENER  «(  at.,  AppU., 


abUltoen. 
a  Judgment  mereir  ba- 
le tacn  siared  do  not  entitle  complainant 


bim  to  some  relief. 
).    AmretrwUItMdiaehaafrMd.evenaner 

judKineiit  afTBlust  blm,  by  the  dlsobanieot  tbe 
principal  tiecause  of   matters   Inherent  In  Uie 


Ion.— KnJolnAV  iudfFnwnti  ogatcut  artnfiuMTof 


a.  Reme^  at  ta»  at  a  bar  Utntunetkm. 

b,  VaMddtfmiuwMttbetiuncn. 

<k  Afnottsrs  of  netHOff  orTorfaOunt 

MaK«aI«Ml  ieftnm. 
A.  tnmmmmv  prvwsdtnpi. 
a.  n>r  tmsttildlKOMrfd  eofdenM, 
«1  T..  R.  A. 


L— Continued. 

t.  WTiera  d^nue  icni  prerentciL 
B.  For  eguKobfe  de/euao. 
h.  Onneeintnt<tf«(tiJvt«*. 
1.  FttadlngondparUm. 
i.  rnfun«ttonbond(. 
n.  m  faeor  of  turetia. 


Co.  a  Buretj'  i 


•  retuaed  equliattle  n 


„glc 
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S.    A.  I 


I  m  defkolt 


olt»rii  llablllir  I*  dlaabartced  for  fvlliira  of 
■JilBratloa.  may  Bl«  a  bill  uader  Bev.  Stat.  IWW. 
IVI.  to  revtew  tb«  Judam^at  asalnst  blm  for 
DQwlTdlacoverwl  niaiter,  witbout,  dtttarbloK  I^>t 
In  taror  of  hn  pTiaclpaL 
4.  A  mlt  to  ei^oln  a  Jade^ment  mgaingt 
m,  niretr  will  not  lie  on  the  e'onai  itaat  tbe 
prliitnpai'B  llabllllT  baa  been  BubsegueucJr  dla- 
obiimed.  Hbarc  a  stalute  permits  tbe  aareir  un- 
der Bucb  otrounistabccs  lo  QIb  a  bill  tu  revie*  tbe 
Judument  aiialast  blm  for  nevlT  docuverod 
matter,  without  aBoutlott  ttiat  In  faroi  of  hii 
priDclpoL 

CAprll  16, 18KI,) 


of  defendants  Id  m  action  brougbt  to  enJoEa 
Uie  enforcemeDt  ot  a  JudemeDl,     Rnerted. 

Tbe  facts  are  aiaied  lu  tne  opinfon. 
'  Mam-i.  Bell  ft  Pnrdam,  C.  N.  Pollard* 

ftbd  Horrison  ft  Holman,  (or  appellabt: 

Tbe  diacbHrge  of  the  priocipal  id  sd  obligiv 
hoa  diacbargpB  tbe  aureiy  or  iorlomer  from 
Ruch  o'lligalioD,  eren  arter  a  judgment  baa 
been  taken  againnt  Mm  upon  default,  aod  tie 
ta  entillcd  lo  itijiincllve  relief  Co  prevent  tlM 
e&fnrcemebt  of  tbe  judgment. 

firaodt,  QuarBiitf  £  Suietyebip,  let  ed. 
^  12S,  2d  ed.  1-^9;  Ame*  y.  Madig,  14  Iowa, 
£81 :  Sealt  v.  Coehran,  18  Qa.  38:  Miliar  y. 
Oatkint,  Smedet  &  M.  Cfa  624;  Diekaioii  v. 
BeU.  18  La.  Ann.  249.  Goule!/  v.  NorUitm  P. 
H.  Oo.  4a  Fed,  Rep.  ii2&;  Nealit  t.  Dirkt,  72 
Ibd.  874;  Buskiik,  Pr.  818;  Elliolt,  Appellate 


Iter  of  iDjunotloD  asatust  a  judgment  bydefbiilt 
rendered  sKsltat  blm,  wliere  tbe  |ji<DolDalaaii>.oeas- 
ruU)  reaisieil  and  prevenied  a  JudsmeDt  aicaliist  a», 
tbriD  OD  I  be  Krouad  ol  [allure  of  ooDsideratlon,  aa  Under 
he  bad  adrquau  remedy  uf  review  under  Ind.  BeT. 
Biau  law,  •tSK7,  providing  iliat  an)-  peraonwbuUa 
iwily  (oajuagrneat  mor  Hie  la  tbe  court  wbere 
Buuta  JuditoMjuc  waB  rendered  a  oomplalat  tor  a  re- 
view oi  ibeaame.   TblalB  Inaoooid  wltb  tbe■eD• 


L  Againtl  Htretlca. 
a.  Rermdy  oi  (au>  oi  a  bar  lo  i/njtmeUm. 

Wtiext  tbL'ia  la  ao  adequate  remedy  at  law  In  tbe 
trial  court,  or  by  procecdlugs  In  error  ur  on  appeal, 
or  l>y  anttblvJC  oC  lllegaUiy,  ao  ta]tmcUoa  wJ 
be^ranteilln  rarorof  asurety  aiiaiDBta  Judgoieot- 

tju.  wbere  asurety  olaioiB  tbac  be  la  releaaed  aod 
the  plainuft  muvee  lor  leave  t<>  Issue  eiecutio 
thejudiiment,  tbe  Burety  oauDOteaJoin  »ucb  pro- 
ecedinKB  on  tbe  Judicment,  aa  be  cao  obtain  relief 

AndlnOilderr.  Herwln,e  Whart.fi:x'ltwBBbi 
Cbm  a  kurecy  cannot  obtain  an  Injunction  bkbIi 
a  judgment  OD  tbe  ground  tbatElnre  tbe  Judgmt 
be  baa  dlsoorered  that  be  wad  relieved  by  aa  ( 
tension  granted  to  tbe  prluoipal,  where  be  baa 
adequuw  remedy  at  law  byappUoatlob  to  open  ibe 
JudgmenL 

And  Ibe  failure  or  a  credlior  to  prove  op  bit 
cbilm  OD  a  note  aaalnst  tbe  estate  of  the  deceased 
mHhertbpreot  will  not  aulborlzea  lureiylo  enjoin 
a  JudmnrntoD  the  note  oblulned  by  Buub  creditor 
airaln-t  blmiieir.  as  he  mighi  have  paid  off  [he  claim 
and  proved  up  the  nme.  or  had  himself  appoiuted 
admiiiiEtrtiior  U  none  hud  been  appointed.  Grlndol 
T.  ltuby,]4IIL  App.  ISIL 

Bo.  a  surety  is  not  nilttled  to  an  Inlunotlon 
against  a  lodgment  on  tbe  ground  tbathll  liability 
Is  iinly  sei-oDdary.  wUere  be  baa  an  adequate  rem- 
edy by  paving  the  debt  aod  suing  rhe  prluoipal  for 


Bvv  of  ai 


a  Juda 


..  i  replevin  bund  In  an  action  ot  treapaaH, 
on  the  ground  rbat  tbe  surery  never  bad  bli  day 
in  court  on  ihe  queatlob  of  forgery,  where  there  is 
a  remedy  by  amdavlt  of  Illegality.  Bounsaville  v. 
lIcGliinlB.IUGH.SnL 

Aod  the  sureties  on  a  claim  bond  oaanot  enjoin 
proceedings  on  an  eieculloD  on  tbe  ground  tiiat 
llie  plaintiff  and  defendanta  in  attacbment  cried 
that  "WSB  with  another,  where  tbei  were  notpreju- 
dioeit  and  thetw  iaan  adequate  remedy  Intbeoourt 
trod  wtiicb  execution  Mued.  Trleaie  v,  Bnilen 
(Ala.!  IT  8u.  XA. 

And  ibal  a  surety  on  a  ball  bond  bad  i)o  notloe 
or  oupy  ot  tbe  Judgmant  Mat  aerved  on  blm  will , 
81  L,  R.  A. 


lurrty. 


(Ark.)  Dig.  ISt%  authorlilag  s 
judgment  In  case  ot  ooovlctloa  agalast  the  prin- 
cipal and  surety  on  a  supersedeiia  bond  without 
notice,  where  suob  Judgmi'ntle  a  criminal  oise  la 
renderedat  asub^equent  term  without  notice  Iho 
same  will  not  be  eajolned.  beoause  It  void  there  is 
a  remedy  by  appeal,  and  If  not  void  equity  will  not 
Interfere.  Bbaul  v.  Duprey.  IS  Ark.  RSI. 
'  A  surety  Is  not  entitled  lo  an  Injunction  againat 
•  a  judgment  rendered  againat  blm  aiidhla  prindpai. 
on  the  ground  that  bis  principal  irai  not  aerved 
with  process,  aa  tbe  remedy  la  by  motion  In  tha 
oase.    Hasonv.UUes,63N.aG61. 

b.  ToIId  delVnie  must  be  ahount. 

A  aarety  la  not  entlUed  to  an  Injunction  aaalnn 
a  Judgment,  wbere  liedoea  not  abow  a  mild  de- 
fense to  the  same. 

An  execution  will  not  be  enjoined  on  tbe  ground 
tbstea  entry  waa  not  made  upon  tbe  e. 
Bbowlog  wlro  waa  principal  and  who  waf 
wbere  the  Judgment  was  against  aevci 
malEera  ot  a  note,  aa  aucb  «ntry  la  not  required 
bv  la  w.  alifanUHb  one  ot  tbe  parTlea  was  a  suieix. 
Work  V.Harper.  31  MIffi.  IDT.  OS  Am.  Dec  US.  See 
Gaienood  v.  Baiua,  intra.  I.  c 

And  a  surety  nn  tbe  forthcoming  bond  foi 
properly  seiiod  on  execution  eannni  enjoin  a  Judg- 
ment aiialnBt  him  tin  the  ground  that  bis  principal 
has  made  away  with  theproperiy.uBtbia  la  uotn 
good  eioiise  for  nondelivery.  LaugbtlD  v.  ^rgu. 
Bon.BDana.lll. 

The  surety  oo  a  note  la  not  entitled  to  an  In- 
Junoilon  against  the  Judgment  thereon,  on  tlia 
ground  that  In  aootber  suit  by  tbe  principal 
for  an  Injunotloa  aftalnat  ooUeotion  ot  the  aamo 
debt  a  judgment  waa  rendered  agaiant  tbe  but^ 
tlea  on  tbe  Icjuootlon  bond  to  which  ooin- 
plainant  waa  not  a  party.  Oowan  v.  Graves,  10 
Uelsk.  5TV. 

An  Indulgenoe  granted  toaprlnelpa]  will  not 
entitle  hiB  tMil  to  an  Injunction  wbere  hla  ooniluot 
operated  as  an  eaioppeL  Bay  v.  Tallmadgo,  ■ 
~  btie.  Ch.  as. 

Ind    a  surety   oonsantlng  to  an    Indulvenoa 

anted  totbe  prlnoipal  cannot  obtain  an  injuno- 

magaiost  Ibe  Judgment  tcr  the  debt      Futtai 

BaasPtt.EDuv.U3. 

&nd  an  injunction  will  not  be  granted  against  a 
Judgment  at  law,  on  the  ground  that  the  detend- 
B  surety  for  plainilfl  In  anotber  matter.and 
might  thereatter  be  liable  aa  auoh  surety. 
Tbomas  v.  Bush.  I  Bibb,  IU& 

imey.  IB  Ala.  osa.  It  waa  heM 
tbal  a  Judgment  at  law  would  nt 
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Procedure,  %%  182,  18S,  IBS;  WallUrT.  EeUer. 
W  Ind.  1Q8. 

Tbe  court  mar  decree  tbe  aaiisficiion  oF  a 
Judgment  upon  &  oimplalDt  for  tbnt  purpoae. 

ScOaat  T.  OaOieart,  M  lad.  067;  AiiMn  t. 
OoTk.  4«  Ind.  405. 

JT'tm;  BUcklifw,  SUrler,  *  Moon 
for  appelleea. 

MeCabOf  Gh.  J.,  delivered  the  opinion 
of  the  court : 

Tlie  appellant,  JameiiB.  Mlchener,  brought 
tbiB  suit  arHluBt  the  Bpriugdeld  EoKine  & 
Tbreiher  CompaDv-  and  Edgar  A.  Sliiimnas, 
iberiff  of  Howard  couatj.  concluding  with 
■  prayer  to  etijoln  an  executiun  and  jiidg- 
icrni  against  lilm  and  for  all  lust  and  proper 
lelief.  and  for  aatlafactioD  tnereof.     It  ap- 


pears from  tbe  complaint  that  John  H.  Ken- 
Deil^.  Benjamin  E.  HockBleiller,  and  Chris- 
tian Kly,  as  principals,  on  Di'cemtwr  1.  IBiJS, 
executed  three  sevtfral  promliiaory  notes  to 
the  appellee  company,  amounting  Id  tl<e  ag- 
gregate to  $415.  In  conaldtsmtlDa  of  a  sala 
to  them  by  aatd  companj  of  a  separator  en- 
gine and  tbreshnr  of  its  maniifacture;  that, 
after  the  execution  of  said  notei,  appellaut, 
Mlchener,  nrol«  his  name  acrnss  the  b:ick  of 
each  aa  accommodatl'in  guanntiir  or  liidorai-r 
thereon  ;  that  afu-r  tbe  maturlt;  of  tJje  (140 
not«  it  was  paid  by  aaid  prlnripals  :  Ihnt 
aflerwarda.  the  next  noi«  fulling  due.  (fil- 
ing for  (187.00,  said  pujM  brought  suit  on 
both  of  the  unpaid  notts  against  the  princl- 
pills  and  appellant  as  Indoriier,  and  on  July 
12,  ISM,  appellant  was  defaulted,  and  Judg 


tbe  U 


TbHhersucb  a  defense  n    . 

AaiirFtj  OD  the  bond  of  atruetee  [or  oredllonli 
DOI  mtltled  to  aa  tojuncdon  atralnst  a  Judgment 
tiMreon,  oa  the  Rrouod  taat  a  olilm  aoalnst  the 
oute  WBi  fraud ulenilr  allowed,  as  the  auret;  is 
onlr  liable  fur  tbe  assets,  and  U  not  piejudloed  \ii 
«m»i  Id  tbelr  dlstrlbuUon.  Taylor  v.  Uallor;,  TV 
Nd.1. 

Bo.  a  Judirnient  affaiost  a  suie^  was  not  enjoined 
whsrs  hts  priuolpal  procured  bli  ilaTuiture  by 
fraudulent  tenreaenCaUona  In  wbloli  tbe  plalntlB 
at  law  did  not  partlolpate.  OrlfflUi  t.  Ueruolda,  ^ 
eistLtf. 

Berrtoo  at  defendant's  place  of  retldeDoe  while 
be  was  knnwu  lo  be  aVieent  from  tbe  siata,  and 
Judament  rendered  on  the  Fourth  of  Julr.  which 
h  a  leirat  hollda;.  wlU  not  autboriie  an  tnjunarlnn 
■galML  an  eieoitJOD  on  a  Judfl-menr,  where  there 
1*  DO  Statute  priiblbrtlDK  oourta  from  iltclna  on 
tbe  Peortb  of  Jnlr  If  It  does  not  fall  on  Sunday. 
altbouicb  oomplainant  was  a  surety,  and  the  ptala- 
tlS  wea  notified  to  sue  the  prlaoJpal  and  failed  Im 
du  in,  but  aastated  him  In  taklofc  his  pnpertf  out 
ot  tt>e  state,  and  suah  prlnaltial  was  IniolvenL 
BanxT  T.  Beem.  SI  Qs.  !38. 

And  an  luJimotlOQ  was  refused  sffalnat  a  judK- 
awDt  on  H  bond,  altbnuvb  tbere  waa  usury  la  ao- 
Mher  bond  civen  by  the  principal  to  tlie  same 
eraditor,  whlob  waa  lald.  Oaatey  t.  Blair,  t  Bleb. 
Bq.A 

So,  where  tbe  princtpal  paid  Interest  In  advanoe 
to  proptttate  tlje  creditor,  where  there  <ras  nu 
■SreeoieDt  therefor.  Hamsbaraer  T.  Klnoey,  18 
eiatt.  HI. 

The  oollectlon  of  a  debt  aaalnst  asarety  was  not 
enjoined  although  tbe  creditor  aoreed.  on  request. 
lo  ptooeed  avalnil  tbe  principal  debtor  and  failed 
todOBO,  wheie  It  waa  not  shown  thut  the  euiety 
waa  Induopd  to  foreno  Mtne  advaaiaite  which  he 
would  oiberwlM  hare  taken.  Wllda  r.  Attn,  t 
DeLCh.  ML 

An  Injunction  wll]  not  be  gnnted  agaltMt  a  Jodp- 
nimtoQ  areplSTln  bond,  on  behalfof  a  surety  wbt. 
never  aitmed  It,  where  he  ■cknowledge'l  It  to  he 
DQder  hiB  bsnd  and  teal,  and  an  iDnoceot  pur 
chaser  aoqulied  tbe  same  wItbouC  ooUce  uf  tbe  de 
(ecL    Hauplo  T.  Wbltlns.  lC(ai|Va.l«». 

tinder  Tex.  Rev.  Stat.  art.  Wl*,  proTldlnr  thai 
no  Injunction  shall  be  gmnted  to  stay  any  ]uda. 

plslnantsliallidtow  DlmSEJt  equitably  entitled  to  bi 


r  that  the  Judgment  ahould  abide    that  la 
ler  case,  where   tbe  defeoiie  waa  not  made 
D   to    the    stlomeys.     Ballow  t.  Wloblta 
County.TtTex.  39a. 

0.  I*  taotlars  ef  tutfigtmti  or  for  faOun  to  aufta  a 
legol  defense. 
Tbe  neftllgence  and  failure  of  a  surety  to  nuikea 
defense  where  the  same  would  r<e  good  at  law  will 

mt  au  injiiootliin:  and  equiiabie  relief  has 


of    I 

nonllsbillty,   . 


<t  be  granted  on  tbe 
lere  complaituint  waa 
:a8a  at  law.   Floyd  j. 


entitled  ti 
Ion  with  the  principal. 
Bo.  ae   Injunction  will  i 
ground  of  new  evidence,  ■ 
ueKllfceat  In  maklna  torn  de 
Jayne,  t  Johns.  Ca.  119. 

And  a  surety  falliiui  to  axeroM  any  dilfaence  In 
makioK  or  asaertaltilDr  bla  defense,  or  ont  excua- 
''  lack  (If  dlliaenoe,  cannot  oh'ain  an  Iniuno. 
IBlnst  Che  Judament.  Smlib  v.  UcLalu,  11 
W.  Ta  AM:  Smith  t.  Powell,  10  IIL  21. 

'  lo  an  BOtlon  at  law  to 
plead  his  disobarse  will  prevent  an  Injunction 
itnl»t  the  Judtnoent.  Jiickion  v.  Patrick.  lOS-CL 
4.  S.  1>T:  Heek  v.  Howard.  10  Smedei  ft  M.  fiOt 

surety  of  a  sberlff  amerced  for  the  lallure 


n Inju. 


wlUni 


fer  Islliira  of  attomeya  lo  plead  that  tbe  obliirnr 
lai  a  bond  aicned  aa  suretiea  on  condltloaa,  wben 
such  defetiae  srouM  net  have  arallod,  or  for  itlpn 
II  L.  B.  A. 


e  It  n 
□ndary 


lability. 


of  a  deputy  t( 


icenjciin 


liidiriiient  where  be  falla 

teme  V.  Mann.  S  Lelsb.  8H 

And  a  Butely  barlDiian  upportunlty  to  avail  hini- 
■elf  of  tbe  defenae  at  law,  of  Induliience  lo  ilic 
principal,  and  omlitina  to  do  so,  cannot  ufier- 
wards  reaurt  to  a  ooun  of  equity  to  oliialn  the 
tieuetlt  ofsuobdefsose.    Sohroeppell  v.  Sliaw,  3  M. 

r.uo. 

So,  a  surety  who  fatia  to  plead  hl<  dlacbarge  at 
law  cannot  theteafter  enjoin  auch  Judgmi-Dt.  as 
this  la  B  Inral  derenie  In  Illinois  wbsievt-r  may  be 
tbe  rule  In  Bngland.  Parker  t.  Blnsnr  Hfa-Co.  I 
IIL  App.  SA 

And  the  release  Of  a  surety  bj  neiiirct  "to  sue  tbe 
admlnistraior  of  the  principal'*  where  the  aun^ 
Is  Injured.  la  a  defetiae  both  In  law  aod  pquiiy, 
and.  not  hannK  been  made  si  lau,  cannot  aiier- 
wards  be  a  ground  for  enjolnlnr  tlie  Judgnieot; 


ulaDonl  anygruund  tor 
T.  Boiiba,S[<teM.iAlu..<l. 
noceillngi  un  aJudKment 


»0a.3aH. 
And  failure  of  a  aurety  to  n 
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ment  ws«  rendcnd  thereon  Mninat  him  for 
tm.08  and  coitB,  tksed  at  $31.90 ;  that  said 
JudKUieDt  against  him  was  baaed  exclusively 
OQ  aU  wild  Indorsement  ol  aatd  notes;  that 
Kennedy,  Hocketedler,  and  Ely  appeared, 
and  thereafter  made  defense  to  saia  action, 
and  at  the  March  term  of  said  court  ror  1893, 
upon  the  Issues  duly  formed  between  tbem 
and  said  compftoy,  atrial  tbeieot  resulted 
Id  a  verdict  and  Jndemcnt  In  theli  favor  that 
the  CDnHldeT)iti(«l  Ot  Mid  notes  bad  wholly 
failed,  and  that  said  plaintiff  company  take 
nothing  by  their  suit,  and  that  said  defend- 
aota  recover  their  costs ;  that,  notwithstand- 
ing the  full  discharge  of  said  pTincipals  by 
safd  Judgment,  which  reroains  id  full  force. 
the  said  company  Is  trying  to  collect  said 
Judgment  againsi  the  appellant,  and  to  that 


end  caused  an  execution  to  issue  thereon  for 
the  aforesaid  amount  thereof,  and  tbe  afore- 
said amount  of  costs,  less  a  credit  of  |T0, 
and  placed  the  same  la  the  hands  of  the  sher- 
iff ot  said  county,  Edgar  A.  Simmons,  made 
a  defendant  In  the  complaint,  which  he  still 
holds,  and  threatens  to  levy  on  the  property 
of  appellant,  and  to  sell  the  same  to  satisfy 
aald  writ.  The  court  overruled  appellees' 
demurrer  to  the  complaint,  tbe  demurrer  be- 
ing baaed  on  the  ground  of  tbe  alleged  In- 
BQDlclency  of  the  facts  In  the  complaint  to 
constitute  a  cause  of  action.  Appellees  call 
In  and  sustain  this  ruling  by  assigning  cross 
error  thereon.  The  appellee  company  moved 
the  court  to  dismiss  the  cause  for  want  of 
Jurisdiction,  which  motion  the  court  sub- 
talnad,  and  dismissed  the  cause  for  want  of 


or  dlsetiarRe  oI  otber  sureties  irlll  bar  him  from 
equitable  lelfet  from  lbs  Judgment  l>y  a  bill  of 
discovery,  as  tbe  bill  of  discovery  sbould  have 
been  Bled  as  soon  aa  Judinieiit  was  taken,  where 
no  exousB  b  made  tor  not  ftUng  it  before  tbe  luds- 
mtxtt  waa  taken.  H'Srew  v.  Tombeakbee  Bank.  E 
Port.  (Ala.)  HT. 

And  tbe  fatlure  ola  ball  to  plead  bladlsobarRe  to 
an  Bctton  on  «  sol.  tl.  will  prevent  an  Injunction 
amtlnat  tbe  Judgment  obtained  tbereon.  Allen  r. 
Bamllton.  gQiatt.  2U. 

So.  a  surety  after  pennlttlnK  a  Judsmeol.  and 
atler  levy  of  eieoutlon.  voluntarlty  unldnft  In 
wltbdravlDS  the  elteots  of  bis  BB»<iolate  from  the 
operation  of  aucb  proccA,  and  permlltlDg  a  second 
judgment  "Tor  tbe  validity  and  fnr  tbesatlsfao- 
tlon  nf  ttae  demand."  cannot  tbeo  oome  Into  equity 
and  bave  ttae  Judgment  and  execution  eojoined  on 
tLs  ground  that  he  was  released  by  Indulfreuce  to 
the  prlDdpaL  Cieatb  v.  Blms,  U  D.  &  t  Bow.  UK. 
U  L.  ed.  110. 

Aaureiyoannotmatntain  an  aotton  for  Injunction 
on  tbesroundof  a  set-off  tor  money  paid  by  bim 
and  a  cosurety  for  plaintiff,  where  ttae  amount  paid 
by  plaintiff  li  not  staled  and  no  reason  given  for 
not  making  a  legral  defense.  Wolcott  v,  Jocee.  i 
Alleo.  da. 

Sa,  a.  surety  aaktns  for  an  Injunction  against  a 
Judgment  containing  umry  must  tender  the 
amount  loaned,  wltb  inUreat,  as  1  N.  T.  Bev.  fitat.  I 
TK.  I  B.  Blat.  DMT.  p.  48T.  I  1.  providing  lor  a  suit 
without  r.ny  lender.  ()nly  appllea  to  a  "borrower," 
beeldes  tbe  complainant  ahould  not  bave  waited 
Dntll  after  Judgmeni.  A  furtber  claim  that  tbe 
surety  was  discharged  by  an  extension  of  time  to 
tbe  principal  was  beld  buulBclenc  because  not 
madeat  law  and  by  two  of  the  Judges  on  the  furtber 
ground  that  the  agreemeni  for  eiteoslnn  was  void 
bel US' made  for  ao  naurlnusoonaidcintlon.  Tllas 
V.  Jonee.  1  N.  T.  XH.  Affirming  10  Talge.  Tfl. 

Bo.  the  claim  cf  a  surety  that  he  did  not  defend 
as  his  was  a  mere  surety  and  was  ignorant  of  the 
nanry  will  not  authorize  en  Injunction  against  a 
decree  on  tbe  ground  of  usury,  as  be  sbould  bave 
been  diligent  andaicertalnedsucb defense^  Horan 
WoDdyard.  6  B.  Men.  S8T. 

So,  wDere  a  surety  obtained  a  Judgment  asalnat 
hia  ooaurely  for  contribution,  and  the  defendant  In 
that  suit  by  a  bill  of  discovery  could  have  main- 
tained tbe  defense  that  the  plslntlS  had  been  fully 
IndemntBed.  an  Injunclfon  against  Ibe  Judgment 
was  denied.    Wrlirbt  v.  EIng,  Barr.  Cb.  li. 

And  mlatakc  or  law  as  to  bar  ot  a  debt  by  limita- 
tion will  not  euthorlie  an  lojuacllon.  Harnar  v. 
Price,  n  W.  Va.  623. 

A  surety  was  refused  an  Injunction  against  a 
Judgment  on  a  bond  for  purchase  mnnej  pavabia 
to  court  commMonera  where  the  Inluiietlon  was 
olalmed  on  the  ground  Hiat  ottm  •uretles  were, 
81  L.  K  A. 


to  sign  It,  and  did  not,  wbere  no  defenw  of  non  eti 
faamn  was  made  at  law  or  excused.  Bblelds  v. 
UcClung,  9W.  Va.  TB. 

Or  agalustaJudHment  for  money  surrondened  by 
a  oolleotor  to  the  confederate  govemmenti  where 
tbere  waa  no  forcible  seliure.  and  no  allegation  of 
the  loyalty  of  tbe  ooUector,  and  there  was  ueglN 
genoe  In  not  making  a  defense.  Hogen  v.  ParkO', 
1  Hugbea.  C.  a  U8. 

Orwbere  be  olalmed  that  ibepiiDclpal  ahould  be 
One  exhausted,  but  be  did  not  bave  It  determined, 
as  he  mlgbt  have  done,  la  tbe  action  at  law,  that  be 
waa  a  aurety.  under  N.  C.  Code,  11 900,  ZlOI,  provid- 
ing for  such  determination.  Oalewood  r.  Buma, 
90  N.  C.  aS7. 

See  Work  v.  Harper,  tupro.  L  a. 

Under  Swan's  (Ohio)  Btat.  183,  providing  that 
where  a  showing  la  made  that  one  or  more  of  the 
persons  bound,  sbined  as  surety  tor  his  codefend- 
ant,the  execution  sbould  direct  the  debt  to  be  made 
}f  a  principal  first.  ■  surety  who  neglects  to 
the  fact  tbat  be  is  such  asoenalned  cannot 
enjoin  an  eieoutlon  ssie  ot  his  property  on  the 
ground  that  the  principal  must  be  first  exhausted. 
Elliott  v.  Blmore,  IS  Ohio,  SH. 

And  a  surety  cannot  have  a  Judgment  aaaloat 
him  enjoined  on  the  ground  that  bb  principal  la 
tbe  equitable  owner  of  sucb  Judgment,  wbere  such 
defense  was  not  made  in  the  action  In  which  the 
Judgment  was  rendered  and  no  excuse  is  jcivea  for 
failure  to  make  it.    Stain  v.  Benedict.  S8  Wis.  SOB. 

An  injunotion  will  not  be  granted  )n  tavor  ot  an 
Indoiaer  on  a  note  agalnat  a  Judgment  on  auch 

Interest— was  problhlted  from  obtaining  sunh  bills 
ay  oegotiation  of  lis  own  paper,  by  the  statutes  Of 
tbe  state,  wbere  negligence  laahown  m  not  mak- 
ing such  defense  at  law.  Lee  v.  Josuranoe  Bank,  a 
Ala.lSL 

In  Kelleyv,  KrieaB,68Cal.  210,  It  was  held  that  an 
injunotion  will  not  be  granted  wbere  complainant 
neglected  to  defend  the  action  at  law  or  to  praee- 
cute  a  motion  for  a  new  trial. 

And  that  a  defendant  at  law  was  a  married 
woman  aud  surely  tor  her  husband  is  not  ground 
foreojulning  an  execution  sale  on  tbe  Judgmeni. 
where  auch  defense  was  not  made  at  law  or  ex- 
cused.   Wilson  V.  Coolldge.  IZ  Uicb.  U& 

But  in  Medart  r.  Fasnalcb.  IS  Lb.  Ann.  OH,  It  was 
held  that  an  injunction  may  be  obtained  by  a  wife 
against  the  enforci'mi'iit  of  a  Judirmcnt  against  her 
and  her  husband  JolDtly,  on  a  debt  made  In  fraud 
of  ttie  Ihw,  wbere  she  Is  aurety  for  her  bueband,  as 
tbe  disability  of  the  wife  glres  equity  Jurisdiction.' 

And  In  Bradsbaw  v.  Combe.  lOiC  III.  US,  where  a 
surety  had  been  releaaat!  by  an  extension  granted 
to  tbe  prlDcliial  without  the  oonaent  of  Uie  sur«^, 
so  Injunction  waa  granted  aaalost  an  execution. 
The  question  at  to  whstber  ox  not  the  defenaa  was 
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joilidlcUoiL    Tble  rullos  la  qneatlooed  by 
Uw  iMlgDineiit  of  errors  W  tbe  Rppetlant. 

Tb«  erouQd  od  which  tbe  learned  ooiintel 
for  appellees  aeek  to  aupporC  the  action  o( 
ibe  trial  coart  U  tbat,  tJQla  being  an  applt- 
catiOD  lo  a  court  of  equity  for  tlie  eztraor- 
diDsTf  relief  by  wbt  of  Injunction,  It  haa 
DO  iurlsdictloa  of  the  cause,  because  tlie 
plaintlfl  had  a  plain  and  adequate  remedy 
it  law ;  and  that  he  bad  auch  remedy  at  law, 
they  cite  Aw  t.  Banla,  140  Ind.  130  ,re- 
bcariog,  140  Ind.  US).  It  was  tbeie  held 
ibat  a  judgment  by  which  the  party  recoT- 
eriog  it  had  accural  an  unfair  advaotage, 
lod  wberever  by  accident,  mistake,  fraud, 
or  otherwlv  an  unfair  advantage  bas  been 
obtained  in  proceedings  at  law,  and  It  ia 
igalost  conscience  to  make  use  of  sueh  ad- 


vantage, a  court  of  equity  will  restratD  tha 
party  from  making  use  of  the  same ;  tuw), 
after  Judgment,  any  facts  which  prove  It  to 
be  against  conscience  to  execute  such  Jude- 
ment,  and  of  wbtch  Che  injured  party  could 
not  avail  himself  in  defense  of  the  suit,  will 
authorize  the  court  to  interfere  by  injunc- 
tion, and  restrain  the  party  from  enforcing 
the  judgment.  But  we  held  in  rhat  case 
that  the  facts  which  gave  rise  to  the  apoel- 
laut'a  right  to rel  ief  occurring  after  the  rendi- 
tion of  Uie  judgment  against  him  constituted 
material  new  matter  under  our  Code,  author- 
izing a  review,  though  it  would  not  have 
authorised  a  review  prior  to  the  Code ;  and 
tbat  the  remedv  of  review  of  a  Judgment  at 
law  authorized  bv  tlie  Code  was  a  remedy 
at  law,  and  was  adequate ;  and  therefore  de- 


■  tefaloiMlant 


Intbeopliiloa,  atthcniKb 


And  In  Felob  t.  I«e.  IB  Wla.  HB,  an  ezectkm  sale 
ni  rPttnlned  on  liebatf  of  tbe  auretT,  whera  Ibe 
prindpal  wu  tbe  eqal Utile  owner  ot  tbe  Judamem. 
nw  an  does  not  aboir  wbr  ilefeDae  was  not  made 

A  ]ad«iiient  obtained  by  ■  second  Indoner 
tsalTot  the  Ont  will  be  enjoined  when  Ibe  pro- 
oeed^  of  a  dawounled  note  were  divided  between 
the  maker  and  second  mdonter  under  ao  saree- 
■DtDt,  aRhouBb  tbe  defenn  was  not  made  at  law, 
vhne  tbe  qnntkiD  ot  JurMlotton  was  not  ralaad 
biequttr.    Galbntbv,  Hartm,  eHiiiiipb.I& 

d.  In  tummaiy  prouollnaa. 

A  nrety  Is  entitled  to  an  toluDatlon  ualnat  a 
jndsmenl  In  aummarr  prooeedlnKs,  where  be  bas 
htd  noopportunltyotdelmdlorand  ha  baa  a  good 
HffDK  to  the  aetlon. 

As.  where  a  suietT  obtained  a  samiiiBrT  taHg- 
DKGL,  without  notloa.  asalnat  a  cosurety  tor  tbe 
■bole  of  tbe  debtaa  thougb  be  was  tbe  prlaolpa]. 
ucb  Juilcment  ma;  be  enjoined  aa  tn  one  baJI  ot 
-'■■■.    Creed  V.  SoruRitB.  1  Helsk.  NO. 


retyupo 


id  fori 


have  enjoined  an  execution  and  procecNUnsi  upon 
>  ludRment.  where  bis  name  has  been  toraed  to 
nch  bond.    Brooks  v.  Hatrlioo,IAla.BS. 

90.  a  Judsment  ou  a  lorsed  appeal  bond,  ren- 
dned  Id  a  court  Ot  last  resort,  may  be  enjoined  by 
u  iDferior  eourt,  aa  Such  JudKment  la  void  as  to 
tbe  nrety  whoee  name  is  forsad,  and  equity  always 
itres  teller,  and  tbe  supreme  oourt  of  Teias  has 
not  >ucb  equitable  JurndlctJon,  altbougb  It  bad 
power  to  eoqulre  into  tbeezeoutloa  of  this  boud, 
ud  ibe  oomplalnanl  Is  not  oonoluded  by  the  Judg- 
ment, a«  be  was  not  a  party.  SLapleton  V.  WUooz, 
I  Tex.  Civ.  App.  64X. 

And  BiuretT  on  an  appeal  bond  1*  entitled  toeo- 
lohi  an  tieontlon  on  a  Judgment  of  tbe  supreme 
eourl,  where  his  nanie  Is  omitted  Id  tbat  Judgment, 
■»  tbe  eiecutloa  la  void  es  to  him.    'I'ramoiell  v. 

WiiBOD,  !G  Tei.  Supp.  no. 

And  BD  execution  Issued  from  tbe  supreme  conrt 
DD  ID  appeal  bond  will  be  enjoined  at  tbe  Inataaee 
of  an  iDdotser  on  a  note  who  was  a  defendant  In 
the  lower  court,  and  who  did  not  appeal,  and  whose 
name  was  Binned  to  tbe  appeal  bond  vltbout  au- 
iborli);  and  bis  equity  la  better  than  (bat  of  a 
■ureiy  on  an  apptwl  bond  where  the  appeal  pio- 
e  debt  belnit  made  from  tbe  principal. 


Coles  r.  Anderson.  S  Htimph.  iX. 

Snrellea  on  a  ataerllTB  bond  may  obtain  a 
Imietian  axalngt  a  Judgment  taken  on  motion, 
vlttMHit  notice,  for  noO'raium  of  an  execution, 
■here  itae  BberllTi  term  of  office  bad  expired  be- 
■on  tbe  return  dar,  as  tbe  same  could  net  be  cor- 
Keled  In  the  aupieme  court  rendering  tbe  tuda- 
a  L.  B.  A. 


record.    Klnaer  T.  Helm,  T  Helsk.  OS. 

And  after  a  Judgment  against  a  sberlll  and  Ua 
surellBs  on  a  motion  on  notice  only  to  tbe  princi- 
pal, the  only  ground  for  InJunotlOD  Is  a  stalement 
of  the  facia  constituting  s  plea  of  non  tit  tadum, 
and  the  fact  that  I  he  eureiles  resisted  Ibe  appllra. 
tlon  for  a  Judgment  In  the  summary  motion,  tn  or> 
derto  bea  bar,  muat  be  shown  by  tbe  record.  Me- 
Ctaie  V.  Oololoiwb,  S  Ala.  ue. «  Ala.  61 

And  sureties  on  a  forfeited  replevin  bond  amy 
have  the  execution  tbereon  enjoined  In  exeeat  ot 
their  liability  on  tbe  bond.  HUes  r.  Davis,  8t  Tex. 
SBO. 

And  a  surety  on  a  olalm  bond  IseoUtledtoanln- 
JunoUoD.  where  tbe  bond  baa  been  quashed  and 
afterwards  a  Judgment  of  forfeiture  waa  entered 
and  there  has  been  no  trial  of  tbe  right  of  prop- 
ertr.   AlsnpT.  Allen,  n  lex.  M8. 

Bd,  on  a  trial  of  (be  right  of  property  In  an  aw 
tacbmenu  wbere  Judgment  wentagalnst  tbe  olalin> 
ant  for  tbe  property  and  agalnat  tbe  surety  for 
damages,  and  tbe  latter  lendera  the  damages,  be 
mar  bave  an  eieouttoo  aaalost  htm  tor  tbe  value 
ot  tbe  property  enjoined,  where  there  was  no  Judg- 
ment against  blm  tor  the  property  requtaing  Its 
return  or  making  It  subject  to  the  Uen  judgmeoL 
Qenirr  t.  Lockett,  87  Tex.  BOB. 

And  alter  a  Judgment  bad  been  rendered  tor 
plainilDs  for  property  elalmed  In  altaohmeot,  and 
the  sheriff  had  returned  the  claimant's  bond  for- 
feited, a  tilll  by  tbe  surety  to  stay  execution  on  tbe 
ground  of  releaie  on  aooount  of  oonaolldatiao  ot 
oaara  and  change  ot  veaue  taken,  and  beeause 
the  forteltuie  was  void.  Is  a  bill  under  Ala,  Oode^ 
I SSS,  to  stay  prooeedlnga  on  the  JudgmentiD  a  per- 
sonal action,  and  Injunotlon  should  Issue  on  giving 
the  statutory  bond.  £xpart«FeehheliDer,ueAla. 
Ut. 

In  Langrldge  r.  Judge  ot  HM  Jud.  Dist  Ot.  M  La, 
Ann.  2B,  tt  waa  held  that  a  surety  on  a  band  for  tbe 
apppsmnoe  of  a  criminal  was  entitled  to  an  Injunc- 
tion on  the  ground  tbat  the  prtndpal  had  not  beeo 
called  by  Ibe  saerlll  under  order  of  court. 

But  m  Whiteside  v.  tatham.  I  Coldw.  Bl,  It  was 
held  that  an  Injunction  wlU  not  be  graoted  egaiust 
a  Judgment  rendered  on  siolloa  against  a  surety  ot 
tbe  purohaser  ot  property  at  a  oommlseioner's  sale, 
aa  no  notice  la  neceoaarr  and  the  tenedy  ta  tn  that 

And  m  Clegg  V.  Darragh.  tS  Tex.  3ST.  It  was  bshi 
that  a  surety  on  a  dalmanfa  bond  la  not  entitled 
to  service  ot  prooois  in  t  be  cause,  but  la  iKniod  to 

take  notice  of  all  proceedings,  and  ibat  negllgenae 
and  delay  of  eight  monthi  after  judgment  will  pie- 
vent  blm  from  obtaining  relief  on  the  ground  that 
the  prtDOlpal's  name  was  Blgned  without  authority. 
And  a  Butety  on  a  fortbcomlng  bond  oannot  en- 
join proceedings  on  the  same  on  the  ground  that 
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Died  tbe  relief  bj  Injunction.  It  is  therefore 
contended  by  tbe  ttppejlee  companf  that  Ibe 
dlBclmrge  of  Ibe  prluclpiilB  on  tlie  trfa>,  after 
tbe  juilgment  Be&lnst  tlie  auretj.  was  a  fact 
occurring  after  tbe  Judgment  against  tbe 
surety  conEtitutiuK  "maierlal  new  matter 
dlscuvered  since  tbe  renditioD  of  the  judg- 
mrnt."  and  hifoco  tliat  entitled  appellant  to 
tbe  remedy  of  re?iew,  excluding  lilm  from 
tlie  right  to  the  extrunrdlDar;  remedy  bv  In- 
iuDCllon.  Tbls  contention  granted  would  b; 
no  meana  justify  tbe  sssumptioa  that  the 
irlnl  court  bad  no  juried  id)  on.  and  rightly 
diiimiBfted  the  csuKe  for  nout  thereof.  Wben 
tlie  two  juritdictious  of  law  aud  equity  were 
Bepanle,  it  might  be.  under  that  system, 
wlieo  the  plaintiff's  cause  of  action  staled 
by  lilm  Id  a  court  of  equity  waa  of  sucb  a 
nature  tliat  it  fell  witbin  tbe  exclusive  juris- 
diction of  a  court  of  law,  tbe  court  of  equity 
bad  DO  jurisdiction  of  tbe  subject- matter, 
and  it  could  lakfe  no  otber  action  in  tbe  mat- 
ti-r  tliHn  to  dismiss  tbe  cause  for  want  of  jur- 
isilfciloD.  Tbls  was  no  because  couria  ot 
squity  bad  on  other  powers  than  equity 


powers.  Not  so  Id  our  retonnod  iTstetn  of 
procedure.  Kot  only  does  the  same  judge, 
under  that  Byslem,  exercise  both  law  uid 
equity  powers,  but  be  exerclaes  both  legal 
aad  equitable  Jurisdiction,  and  adminiaters 
both  legal  and  eonitable  relief  In  eacb  case, 
when  tbe  facta  pleaded  and  prored  warrant 
ft.  How,  tlien,  cau  tbe  cause  be  dismissed 
for  want  of  jurisdiction  merely  because  the 

Silaintlff  asks  fur  equitable  relief,  while  his 
acts  Sbon  that  be  is  entitled  to  legal  relleft 
Tbe  court  being  clothed  by  the  Code  with 
power  and  jurisdiction  to  administer  both 
or  either  Icg^l  or  equitable  relief  In  the  same 
Its  Jurisdiction  Is  not,  and  cannot  be. 


awarded  because  sucb  facts  show  that  the  only 
relief  tbe  plaintiff  Is  entitled  to  la  purelj 
legal  relief  and  ciee  vena;  nor  la  the  Jurla- 
dictlon  defeated  because  tbe  facts  stated  la 
the  complaint  are  not  sufficient  to  entitle  tbe 
plaintiff  to  either  legal  or  equitable  relief. 
The  remedy  in  such  a  case  is  a  demurrer  for 
waat  of  sufficient  facts.     On   the  filing  of 


there  wb*  uaury  In  (be  debt  tnr  whiob  tbe  taig 
ment  waa  rmdered.  as  It  is  queatlonBt>le  tf  a  court 
ol  equltyoanBOheblndthBliiditmeDtof  fortelture. 
Balne  t.  niiliams,  10  amedea  ft  U.  lUl 

a.  For  nnriv  itfacmerta  Mtldmos. 

A  lUTCtr  will  be  KTsnied  an  inJunotlOD  adnata 
}nd)tmeacon  me  r'vi'i"!  of  oewlr  dlaooveredevl- 
denoe  of  usur; ,  paymeat.  or  release. 

M,  a  surety  <□  a  replevin  bond  glren  for  a  ]udR- 
meot  mas  enjain  prooeertliun  tbereon,  on  tbe 
pmuDil  tbat  tbe  nma  contained  usury  of  wbtoh  be 
bail  no  knowlpdse  until  after  tbe  execu['~  *"  ~ 
sums,   Crutcher  T.Trabue,  S  Dana,  80. 

And  niretdea  ma;  b»  rellered  of  tbe  .  _ 
avalnst  (bem  br  the  payment  of  prtaoipnl  and  Id. 
(«r«st.  where  uaury  waa  not  dtsooTered  until  after 
Judsmeuion  acoount  of  the  death  ot  tbe  principal. 
J'.nes  T  Klisore.  2  Kloli.  Eq.  SB. 

So,  a  discovery  by  a  surety  In  a  sberflTs  bond, 
afier  JiidKment.  of  a  rei'elpt  sbowins'  payment  of 
tbr  dpbi.  will  entitle  to  au  iajunctlon  Mtelnst  tbe 
Judg-ment.    Harrey  v.  6easb(il,  4  W.  Ya.  ]1G. 

And  a  auretyjnay  obtain  an  Injunction  a^nat 
proceenlm nn  a  JuLinnent,  wbere  the  debt  haa 
bei^ij  paid  by  bbiprlnoipal  but  be  did  not  know  ot 
that  faotin  lime  to  make  a  defease  id  Ibeaotlonat 
law.  and  Ibe  evidence  has  iMea  disootarad  sluoe 
Judmnent.    MoOebee  v.  Gold,  08  III.  ilB. 

Ke*  evidence  that  a  aurely  wna  reles'ed  bjon 
extension,  discovered  after  JudsmeDt. will  enUtle  to 
relief  airalnat  ibe  same,  wbere  It  could  not  have 
been  discovered  licfore  by  d  ue  dlllaenoe.  Cox  v. 
Hi.bile  &  G.  K.  Co.  44  Am.  8U;  Kennedy  t.  Bvana, 
81  1I).!G«;  HontaKueT.Mllobell.  £8111481. 

And  a  Judgment  airalnst  sureiles  wdl  be  enjoined 
where  tbe;  were  rvlessed  by  an  eilenalon  granted 
to  the  prlDClcul  tor  a  valuable  oonalde ration,  and 
tbe  creditor  alao  took  oollaierala  wMcb  did  not 
mature  until  after  the  debt,  and  the  suretlea  bad 
no  know  ledge  of  tbe  release  until  after  Judgment, 
Armlslead  v.  Wanl,  i  Palton  ft  H.  (Va.)  EOl. 
t,  Whert  tieftnm  hnu  prermlaL 

Ad  Injunction  waa  BTanled  In  favor  ot  a  anrety 
asainsta  Jiidjtment,  wbere  the  plalnillF  at  taw  bad 
acted  oolluslvely  or  prevented  a  defenee  by  Im- 

eu.  a  Judgment  Bjalmt  ■  Rurety,  obtained  by  ml*. 
re iinwen latum  Of  tbe  attorney  for  plaintiff  that  ha 
dkl  not  pfupoae  t«  moMat  her,  but  tbat  tb*  aame 
ex  L..  &  A. 


only  to  enable  him  to  mate  Ibe  money  frooa 
the  principal  and  tbua  save  her  from  Uabillir, 
thereby  preventlncr  a  defense,  should  be  enjoined 
where  she  bad  a  valid  defense  to  the  action.  DntOD 
Bank  V.  Qeary,  SO  D.  8.  G  Pet.  OS.  S  L.  ed.  SO. 

And  a  surety  prevented  from  maklns  a  defenw 
by  fraudulent  representation  of  plainUtT  at  law 
mar  obtain  an  Injunctton  aftalost  prooeedlnga  on 
the  Judgment.    Kelley  v.  Erieas,  a  OaL  HO. 

Bo.  an  Injunction  will  be  granted  aralnat  ajadg^ 
menton  a  note,  wbere  thaaame  was  Btven  looom- 
pound  a  felony,  and  a  defense  waa  prevented  br 
falaeliood  and  fraud  of  tbe  pbilntUtat  Inw.  In  wv^ 
reaentlns  tbat  Judgment  had  already  been  taken. 
Burpee  T.  &mltb.  Walk.  Ch.  (Hlah.istf. 

And  preventlnB  a  surety  from  maklDg  a  ralM 
defense  of  release  by  the  dlsoontinuance  of  several 
ocl Ions,  and  by  delay  nnlU  his  only  w1ta>sa  bad 
died.  Buttaorjiea  an  'Injunction  asalnat  the  Jnds- 
ment.   Hack  v.  Itoty,  Uarr.  Cb.  [Mlch.1 8EB. 

And  proceedings  on  a  Judgment  and  eiooutlon 
held  by  one  surety  acalnat  tbe  other  auretiesfor 
the  whole  debt  will  be  enjoined,  where  the  bolder 
of  tbe  Judgment  had  prevented  a  deffuae  by  repro- 
sentlng  Chat  be  would  not  take  Judrmant  for  mora 
tban  bis  abare.  and  the  auretlee  offer  to  pay  thai 
amount    Harkbam  v.  Angler,  ST  Oa.  48. 

And  a  surety  on  an  admlnMratloD  bond  may  en- 
Join  proceedings  on  adefault  Judgment  aaalnat tbe 
admlnlatratcr  upon  an  aooount  twenty  yean  old, 
renderftd  in  a  oounty  other  tbao  that  In  which  he 
resided,  as  tbe  presumption  of  fraud  between  tbe 
administrator  and  creditor  Is  almust  OOnoluslTe. 
Washington  V.  Bamea,  41  Oa.  SOT. 

g.  Forequitdbleaeftiua, 
Where  the  grounds  ot  i«ll»r  are  eq  ultaMe  a  snrvtj 
Is  entitled  lo  an  Injunction  ajnlnst  a  Judgment, 
Some  courts  bold  chat  In  matten  of  release  ot  a 
surety  on  account  otan  extension  granted  to  the 
principal  an  Injunotlon  wUl  be  granied.  aa  this  Is 
an  equitable  defenae.  Some  hold  tbat  tbe  remedy 
Isconourrentatlaworeqully.  But  the  weight  of 
autborlly  Is  ibat  thH  la  a  legal  defease  and  a  fail- 
ure to  make  such  defense,  which  is  not  excuHd. 
will  prevent  an  Injunction.  Bee  tujira,  L  o,  m 
tnotlsn  0/ ne0l(0snes  or/or  faOurt  to  (nojca  a  lapni 


Where  asnretyona  bond  tn  tbe  oounty  oonrt 
ras  to  bold  tbe  fund  aa  seonrltr  for  such  surety- 
Up,  and  1m  gave  a  note  to  tbe  principal  simply  Bs 
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■Dcb  «  demnrreT,  tbe  pUIntlO  tnajr  eilber 
iBKixt  his  complkiDt  pendlDK  the  <U'murTer, 
OT  lie  may  ameDil  It  after  tlie  demurrer  Is  sns- 
talued.  ApnellftDt  was  deprived  of  ibiBrif^ht 
bj  Ibe  dUiiilBMl  of  bis  Muse.  If  ir«  could 
Hj  ttiRt  the  coiDplaiDt  was  so  defective  ibat 
fimiild  not  be  to  amended  as  to  btate  fBCla 
tunicirot  1o  constiiule  a  cause  of  action  en- 


i.'iii,  Ibe  Te^iilt  reached  In  the  dUmixsal  of 
ihe  cause  belus  tbe  same  thu  would  fa^ve 
9rn  ranched  Hi  the  sustainlog  of  the  de- 
nuirnr,  lltere  was  no  available  error,  tlioiigh 
tiur  nieiluxl  of  reaching  the  result  was  erru- 

This  leiwie  as  to  Int^alre  whether  this  com- 

Slnint  wan  so  defective  In  Its  alatement  of 
icti  as  that  It  could  not  have  be«^n  nmendnl 
M  «  lo  state  a  cause  of  actios,  either  le^l 
or  raiiltable.  It  is  not  conlendiii  hy  ttie 
ippenfes  that  it  might  not  be  so  amended. 
Tlie  rompliiint  states,  and  tbe  demurrer  ad 
nits,  that  appellant  wsa  an  accommodstioa 
indorser,  a  mere  surety  for  Kennedy,  Hock- 
steller.  and  Kl  j  on  the  notes  which  were  the 


fonndatlnn  of  the  judgment  agalnat  appel- 
lant, and  that  afterwanls  tn  the  same  acting 
taid  principals  defeated  said  notes  aKainst 
tiiem  on  tlie  ground  of  falhire  of  coniTdera- 
lion.  In  Briiipei  r.  Btaka.  106  Ind.,  at  paga 
S39,  it  was  said:  "UpoD  its  face  the  mort 
gHge  purported  to  ba  m  conrrnct  of  luretjr- 
sblp.  and  the  general  rule  Is  tirst  lo  enforce 
such  a  contract  it  Is  essential  that  the  olili- 
gatioti  against  the  principal  must  be  sulisUt- 
Ing.  The  extinguishment  of  tlie  direct  en* 
ga;;ement  of  the  princi|ial.  no  ninttiT  how 
accompli  shed,  esllngulslies  the  collateral  ll» 
bilit;  of  the  surety.  BiiJur  v.  Merriiim,  Vt 
Ind.  fiSO,  snd  cases  cited  :  SlaU  v.  BinJce.  i 
Ohio  St.  147 1  Brandt,  BnretTship,  ^  131.' 
But  ther«areexceniiiins  to  this  gen  era  I  rule. 
For  Instance,  the  dlschHrge  of  ttie  principal 
by  the  act  of  tlie  law  In  which  the  creiiliw 
does  not  participate  will  not  n-len'^e  the  sure- 
ty. A  tHinlllar  illuBiration  of  this  rule  Is 
that  the  discharge  of  the  priiicipsi  lo  hank- 
ruptcy  or  under  iDSolvent  laws,  on  accHiuiit 
of  iulancv,  coverture,  or  n'tn  enm}fm  mtrtriii, 
does  itnt  discharge  the  surety.  Orfiigy.  Wit' 
Mon.  M  Ind.  4W:  /W  T.  iJaieg.  Ill  Ind.  ^^, 


ervltDDe.  and  was  lo  vt  fie  InletcM  to  llie  prin- 
(■!'■  irlfe.  an  Inlunotlon  was  irranted  asalnst  « 
ImUiiieat  ■(  lawotnalDed  by  an  aagtsnee  of  Ihe 
DOie.  as  tbe  surety  oouM  not  make  Ibe  defense  at 
km  ihst  tbe  tenna  of  the  written  ooninuic  were 
Tih»l  br  a  parol  oontracL  Oonietlua  v.Thumas. 
ITran.  ClLtS. 

Ad  actioD  br  a  raraty  to  enjoin  a  Judgment  at 
kw  In  fivDr  of  a  ooiiUTeir  asalmt  him  tor  ood- 
(rlbuUDD  msy  be  maintained  where  there  are  new 
puTlaiDd  new  equitable  Esaues  In  thesuit-and  the 
ooniretr  has  reoeived  aast-u  suffloleot  to  retnbune 
Ud    Slmmnna  v.  C(unp.t6  0s.  Bn. 

And  s  niretr  paylnc  a  delit  for  his  Inacdvent 
prtDoiMl  pending  a  Suit  afmlnst  hhn  on  in  aocount 
■Kln(i]|)ythe  prfnelfnl  toa  thlrrl  party  may  tiave 
[twJudfmeacaRalDSC  him  enjoined  .m  itieirrnuDd 
c[  cquliable  Bpt-oS,  aa  the  law  only  authorkies 
nuhial  tet-ottr.  Tusoambls.  C.  ft  D.  B,  Co.  v. 
Bliod».8Ala.  at.. 

Anil  Buretica  are'entltleil  to  an  Injunction  asalmt 
tJniljniwDt  In  nrder  to  aet  off  a  Judumeni  held 
tn  tbm  Bimlnst  plalntllPB  aasl^oT.  Ftobbs  v. 
Du9.  a  rsi.  US. 

A  lureiy  wtio  Is  releai«d  by  the  refiml  of  tha 
otdpicroa  mgueMto  sue  the  prlnoipiil  marotitaln 
■D  InJnnctfOD  afiaiost  Ibe  |udfrm«Dt  at  law.  If  tits 
Mnie  ws*  tef iMed  In  ttke  soUod  at  law  aa  dnulrt. 
tQl  on  the  ground  that  It  ws*  an  eqdliabla  deronse: 
ul  ■  nirety  may  eome  Into  a  court  of  equity  and 
nqulTCilK creditor  to  sue  the  pnndpat.  Klnnv. 
bMwln.lIJataQB.8ti.BAm.  Dec  tlS,  RevenJagl 
Jobns.  Ch.  at. 

And  a  lurety  may  obtain  relief  by  hijnnatlon 
•nlnat  a  Juilprnent.  wiwre  bebas  tiernfllaohBrved 
tiy  u  enen<inn  (nanted  to  the  prlnalpal;  and  he 
iiiiMbinind  t>y  an  attempt  to  derend  Hi  law.  whf're 
•uch  derehge  was  held  an  equitable  defetM^  DuD- 
Wmv.  nowner.31  VL  Z4B. 

And  where  an  lajimotlon  was  aBked  against  a 
nltatlaw,  hi  bebalt  of  the  surety.oo  nocountot 
uciCenaiiin  tothe  prInclpnL  the  chanoorr  ctiurt 
■llnwed  the  action  at  law  lo  pmoeed  until  Judr- 
Brni.  u  ibedefense  ml^t  bemsde,  hut  -t^yod  ax< 
tnitlon.  Hacklntofh  v.  Wyatt.  a  Hnra.  IM& 

In  nnnpi«eBd  v.  WalMna,*  Ark.  817. (t  Am.  Deo. 
M.  It  was  held  that  where  sDcvtiea  sre  dbchanred 
"  Um  aot  or  failui«  of  Ibe  priDOlpal  and  made  no 
Mtrm  In  tbe  MOtloa  at  law,  Ibey  may  have  en- 
HL-aA.  I 


Joined  tbe  ludrmeiit  rendered  then>tn.a*tbejiirf^ 
dknion  otchanceryand  oominonlawlsconcurret.L 

A  surety  waa  granted  an  ItiJiinctHin  Bcslnat  pro> 
ceedlDBS  OD  S  Judgment  where  there  was  a  Bull 
pendlnjT  to  settle  hu  Dnnoiiiat^  esinte.  Bnd  tb« 
creditor  was  indehtsd  to  aucb  Mlate.  and  relief  wns 
given  by  way  of  sei-off  and  oompenntion.  Head* 
V.  QrlKsby,  IS  Orail.  BU. 

In  UcBaney  v.  Crsblree,  B  T.  B.  Hon.  lU.  It  was 
held  that  Ihe  rrlekse  of  s  surety  by  ei'en^lnii  nr 
lelease  granted  to  the  prfnaluol  IS  sn  eouliahla  do- 
lense,  and  oaniint  be  iwed  as  a  leml  defence  to  an 
artlna  on  an  InJunoUoo  bond  sIvod  to  enjula  ■ 
Judameat. 

fa.  On  oeeomit  <tf  UOMm. 

Under  the  law jif  Htaalnlppl  the  IlaMltty  no  an 
offlolal  iKind  of  a  aherltf  Is  limited  Ui  Ihe  iimountot 
Ihe  penaLty,  and  s  aurety  who  tiaa  tnen  erimiielled 
to  pay  the  whole  amount  of  his  bond  Ib  enlllled  to 
an  [olunctlon  ngxInM  tbe  enforcement  of  a  JuOg- 
meot  suhsrQuenlly  otxaitied  by  a  third  party, 
where  the  plea  of  paymept  putt  dnrreln  ccnrlnu- 
arue  was  refused  on  tlie  ground  that  the  mandate 
of  ttie  supreme  court  was  Imperative.  Humpbreys 
V.  Leggett.  mU.8.0  Haw.  Ol.  »  L.  ad.  lU. 

Wbero  the  remedy  by  certlnrarl  was  Inst  wtthoiit 
fault  ut  oomplalnanl.  on  the  ground  that  ttae  sot 

Junction  was  araDt<>d  SKailiBlaJudgmenI  on  aoon. 
staMe'alMnd  fora  fslge  Return  of  "No  property ," 
where  all  the  pnipertv  tbe  del>tor  had  was  eiampt. 
Cobbsv.  Coleman.  MTei.Wi. 

A  surely  on  aBheniTB  tund  wbo  pays  Ms  part 
after  i  ha  Joining  ol  Issue  In  a  suit  on  the  txind  may 
have  tbe  Judgment  thereon  enjoined  In  an  actloB 
ol  nullity,  as  La.  Ov.  Pn-cnt.  pmvldca  for  so  ao- 
tlon  nf  nullity  against  a  money  Judgment  on  ezhi. 
bitinn  of  a  receipt  previnu!>ly  Inat  prnvlng  pay- 
ment though  Buoh  proof  wsa  not  preeentwl  on  the 
trial  or  tbe  main  case.  In  this  case  tbe  narmeoia 
were  made  after  tbe  answer  wsa  Died.  FlorM  v. 
Hundy.  BE  I^.  Ann.  BIB. 

See  also,  as  to  statute.  Bliottv.  Bininn.  and 
Qatewood  V.  Bums,  nqira,  Lo.,  and  HxpcrUFaet^ 
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m  An.  RflD.  677 ;  Biaodt,  Sure»ablp,  g  IM ; 
M  Am.  &  sag.  Bdc  L«w,  p.  778.  ThU  an- 
Uk»,  kt  Mctltm  126,  uyi,  and  we  tlitnk  cor- 
rectlf,  that,  "If  the  prlDcipal  is  discbarged 
iMcaiiaB  of  matters  iDbeieni  In  tbe  transac- 
tton,  OTen  after  judgment  against  the  suretj, 
tbe  latter  will  be  exonerated  therebr."  Biit 
appelleea'  learned  counsel  contend  that,  oot- 
wlibstanding  these  princlpl«a  entitling  ap- 
pellant to  relief,  he  csnoot  invoke  the  aid 
of  the  estraonllnarT  remedy  of  injunction, 
for  the  reason  that  ne  had  a  plain,  efficient, 
adequate,  and  complete  remedj  at  Uw  h;  a 

BjqdRmentoD  tbe  ground  of  nt-off,  nnlenbeten- 
dtra  tbe  amouDt  due.    Smltb  v.  Smltli.  Tfi  Tei.  41D. 

Andasurevonajotnt  JndBnieDton  a  aoceob- 
Uloed  from  hla  pttndpal  bf  tbe  plaintiff  at  law 
tbrODBb  trend  wUl  not  be  granted  an  lulunctlon, 
wbere  tbe  ptinolpal  la  not  a  partr  to  tbe  Injunotlon 
■Otloo.    BrnmODB  v.  HoKeMon,  S  Jones.  Eq.  IB. 

Bo.  a  uietT  Is  not  antltled  U>  an  inJUDOtdon 
•liatnit  a  Jodgment  on  tbe  Btnuadof  usury,  wbere 
the  prlndpal  la  not  Enede  a  part;  deteDdantln  tbe 
fqjunetloo  rott.    Boutrhton  t.  Allen.ll  Paitie,  8£t. 

And  an  InJailotJon  irtll  not  be  trmnted  In  behall 
of  a  SOretr  on  a  note  od  the  sround  of  deiar  In 
brlnctoB  snil  a«alon  tbe  ra^ndpel  wheHi  tbe  petl- 
tloD  does  not  sbow  tbat  be  aUcned  tbe  note  aa  se- 
eurltir,  ot  served  notice  reqnlnna  tbe  bolder  of  tbe 
note  to  proceed  aaaloat  tbe  prinolpel.  Dallerr. 

An  iDjuooCIOD  was  refased  asalnu  a  Judcment 
on  a  writ  of  error  bond,  whlcb  Injunction  was 
obUmed  on  tbe  around  that  otber  defendants  In  tbe 
court  below  were  also  liable  for  ibe  same  debt,  but 
who  did  not  proMCUte  proopedlnn  In  error.  Tur- 
ner r.  Smith.  B  Tex.  Ml. 

And  an  Injunction  was  refused  against  a  jndir. 
Bent  OD  a  foreisn  ttenscrlpt  wbere  the  defendant 
obtained  a  oompletn  record  from  snotber  state 
abowlnc  tbat  tbejodcment  creditor  bad  selmlBuf- 
fletanl  proper^  of  tbe  principal  debtor  10  satlgrr 
tbe  tndBinent,  but  It  was  not  ■tleaed  tbat  aOftbiDg 
had  ooouRcd  since  tbe  flret  Judgment  was  len- 
4wed,  leleasluK  this  complainant,  and  It  was  an^t- 
Imnpt  to  Introduce  new  erldence  upon  matlersln 
Jndcment.    Campbell  v.  Brlsvs,  8  Hob.  (La.>  IID. 

But  a  suret;  on  a  note  who  li  the  only  party  de- 
fendent  to  a  Judgment  need  not  make  tbe  otJier 
parties  to  the  note  dBfendaule  la  bis  suit  to  enjoin 
OeJudBmeni.    Burpee  t.  Smith,  Walk.  Cb.  (Hlob.) 

J.  hijunttton  bonds. 

A  ametr  on  an  Injunction  bond  given  to  atay  a 
Judgment  against  the  acoeptor  ot  a  bill  of  ezcbange 
baa  no  claim,  wheie  sucb  Judgment  was  paid  by 
tbe  surety,  against  an  Indoiaer  of  tbe  bill  of  ex- 
obange  for  remuneration  ot  tbe  amount  so  paid. 
Bobannon  t,  Oomba,  U  B,  Hon.  5S3. 

In  LouMana  the  supreme  court  on  Bfflimlng  an 
appeal  dlssolTlng  an  Injuneilon  may  amend  tbe 
judgment  below  so  as  to  embrace  tbe  surety  on 
the  Injunction  bond  and  oondemn  blm  In  damages 
for  enJolDlug  a  sale.    Mora  v.  Avery.  S  La.  Ann. 

An  emuieouB  Judicment  agalmt  snretles  00  an 
InJUnctlOQ  bODd  will  not  he  reversed  wbere  tbey 
do  not  complain  of  error.  Martin  v.  Sykes,  £6 
Tex.  Bupp.  IBT. 

Wbere  (be  principal  son^bt  10  have  ajudgment 
against  blm  and  tab  surety  eujoined.  but  did  not 
make  tale  aurccy  a  parly  In  the  Injunction  suit,  and 
«QOb  surely  was  alBo  on  the  injunction  bond,  the 
ooun  properly  entered  Judgment  asa'nat  both 
prlnolpal  and  siuetj  for  tbe  debt  on  the  dlnalu- 
81  L.  R.  A. 


complaint  to  review  on  account  of  new  mat- 
ter arlilng  since  the  rendition  of  the  Judg- 
ment sgainet  him  In  the  dereat  of  tbe  obli- 
fraCioD  against  his  principals;  citing  Bo»t  r. 
BaiUa,  tupra.  in  support  of  this  contention. 
The  judgment  here  iniolyed  being  in  tb» 
nature  of  a  judgment  at  law,  and  as  judg- 
ment! at  law  can  only  be  reviewed  by  virtue 
of  the  Code,  that  remedy,  aa  was  held  in  the- 
case  cited,  is  a  legal  remedy. 

But  It  is  contended  by  the  appellant  that 
he  Is  not  bound  to  resort  to  tbe  legal  remedv 
If  that  remedy  is  not  aa  practicable  and  effl- 

tlon  of  tbe  InJunctloD.  as  N.  C.  Hev.  Code.  cbap.  8^ 
II 14.  17,  provide  tbat  on  tbe  dlraolutlon  of  an  in. 
JuDctlon  a  Judgment  shall  be  tendered  on  U>e  bond 
•s  on  an  appeal  bood.    Bmrnons  v. 


II.  In  faeor  of  turellM. 

A  Judgment  on  a  guardian's  bond  a«lgued  to 
bla  surety,  wbo  paid  only  a  part  o(  tbe  same,  was 
enjoined  at  tbe  Instance  of  tbe  guardian,  where 
such  JudBToent  was  for  money  cbarged  against 
blm  aa  asseta  received  from  a  former  tnaolTeni 
guardian  for  whom  this  surety  and  the  seooaA 
Buardtan  were  both  saretlea  on  his  bond.  Flloklo- 
ger  V.  Hull.  B  Gill,  DO. 

Under  Tenn.  acts  1808.  chape,  n,  SI,  providing  for 
a  Judgment  on  motion  without  notice  In  favor  or 
Biurety  against  his  principal,  ajudgmentao  takea 
a^alDBl  a  person  not  a  party  to  tbe  suit,  where  tbe 
relation  of  surety  did  not  exist,  will  be  enjoined. 
as  the  remedy  at  law  ts  doubtful.  Isler  v.  Turner. 
T  Humph,  lie. 

An  eiecutdon  leauedona  Judgment  obtained  by 
a  surety  wltbout  notloe  agalnet  a  party  wbcae- 
name  was  forged  to  a  note  may  be  enjoined  In  any 
county  where  it  Is  sought  to  be  enforced,  as  th^ 
oourt  rendering  Judgment  could  not  give  relief  a» 
It  bad  auJurlsdiotiOD.    Douglass  v.  Joy  ner,  1  Bait. 


And  as  auHlogous  to  a  case  of  a 
dent  of  a  scnool  dlstrlot  obmlnlng  a  Judgment 
agatDTt  snob  district  and  exhausting  tbe  scboot 
property  and  seeking  to  hold  other  residents  liable. 
will  be  enjoined  from  further  prooeedlnga  on  the 
ground  that  he  himself  Is  also  liable  as  a  resident 
of  that  dbtriot.    Kenyon  v.  Clarke,  a  B.  I.  07. 

And  a  Judgment  In  favor  of  an  acceptor  Bgainat 
tbe  dnwer  of  a  bin  was  en^lned  where  tbe  plain- 
tiff at  law  allowed  bis  name  to  be  used  (o  prevent 
a  defense  wbloh  tbe  defendant  had  against  tbo 
real  party  In  Interest  and  tbe  acoeptor  or  surety 
bad  not  paid  anytbmg  on  tbe  bllL  Ot«en]eaf  v- 
Haher.  B  Waab.  C.  C.  U  end  388. 

Bo.  a  Judgment  obtained  by  a  surety  against  bis 
principal  will  not  be  enjoined  on  tbe  ground  that 
the  payment  for  which  Itae  Judgment  was  obteloed 
was  made  by  another  surely,  where  there  waeneg- 
Uffcnve  on  the  part  of  oomplalnflnt  In  asoBrtalnlnc 
Buob  defense.    Black  v.  Wood.  9  Qratt.  «0. 

But  a  prinolpal  cannot  obtain  an  lnJuncU(N» 
against  a  Judgment  on  tbe  ground  of  release  of 
bts  surety  by  ttie  creditor.  Bagsdale  v.6oeBett.S 
Lea.T£0. 

For  Injunctions  In  favor  of  sureties,  see,  lur- 
Iber,  Markham  v.  Angler,  supra.  1.  f:  Creed  v, 
Scruggs,  Bupro,  I.  d:  Simmons  r.  Cbmp.  supra,  T.  g. 

For  lu relies  obtalolng  Jnfuncliona  oooinst  juilp- 
moiti /or  mailers  arislno  nibeciTUenl  to  Utelr  rmdt- 
f  fin.  see  note  to  Little  Rock  ft  Pt.  8.  B.  Oo.  v  Wella 
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nllel  ind  tbe  mode  of  obulolng  ii,  m  Ibe 
•qait^le  lemcdf ;  there  tbe  aid  of  equity, 
udlnlniictlonreliet  maybefiiToked.  Tlikt  is 
Uie  true  rule  in  lucli  cases.  Thauhar  y.  Eum- 
Ut,  ST  Ind.  444 ;  BiAop  t.  Moonaan,  98  Ind. 
1,  49  Am.  Rep.  7S1 ;  Beach,  Inj.  g  82,  and 
»uUiorit1ei  there  cited ;  iTtKoum  v.  Bunder' 
lasd,  ISO  D.  B.  614,  82  L.  ad.  1008 ;  Leaii  t. 
Cbeit.  W  n.  B.  28  Wall.  470.  23  L.  ed.  71. 
Aod  it  is  tnither  contended  bj  appellant  that 
Uie  lexal  Tsmedy  is  not  as  practicable  and 
u  efficient  a*  the  lemedj  bj  Injunction,  be- 
cwiw  be  contends  that  a  complaint  to  le- 
Tiew  would  require  him  to  seek  to  review 
iIk  whole  proceeding,  and  thereby,  If  suc- 
cenCal,  be  would  open  the  whole  case;  not 


principals  from  liability  wi  the 
tliat  is  so,  then  there  could  Im  do  review  at 
ill  of  any  part  of  the  proceeding ;  because 
Uie  only  ground  for  saving  that  there  is  a 
right  to  review  in  appellant  at  all  is  on  the 
i;rotiDd  of  the  new  matter  of  the  discharge 
of  the  principals  in  the  notes  afUu*  the  judg- 
ment had  iKen  taken  against  the  surety  ;  and 
if  to  review  on  account  of  that  matter  means 
to  nview  the  other  judgments  eionerating 
ud  discharging  the  principals  from  liability 
OB  the  notes,  aa  well  as  to  review  the  judg- 
ment against  tbe  surety  thereon,  tlien  ibera. 
i«  no  ground  for  review  whatever.  The  atat- 
aic  provides  that  "  any  person  who  is  a  parly 
lo  sny  j"-*- — ^^'  ^^'  '-"  ""-- 


3tat.  1881,  S  SIS).  Under  this  statute  ap- 
pellant waa  entitled  to  review  tbe  judgment 
against  him  without  disturbing  tbe  separate 

Judgment  in  tbe  same  proceeding  in  favor  irf 
U  principals.  Tbe  general  prayer  tar  relief 
was  broaa  enougb  In  this  case  to  have  JnsU- 
lled  tbe  court  In  awarding  the  legel  relief 
of  a  levlew  of  thftt  Jodgtnenti  and  tbe  facta 
sUtted  in  the  complaint  only  lacked  one  ele- 
ment to  entitle  the  plaintiff  to  the  legal  re- 
lief of  a  review,  and  that  was  to  file  a  tran- 
script of  the  record  ol  the  judement  refened 
to  and  deacribed  in  the  complaint.  The  facts 
stated  did  not  entitle  tbe  plaintiff  to  equita- 
ble relief  by  way  of  injunction,  twcause  they 
show  that  he  bad  an  ample  legal  remedy  by 
review ;  but  that  did  not,  as  before  observed, 
justify  tbe  dismissal.  It  did  not  sUte  facts 
snfficleDt  to  warrant  the  legal  relief  by  way 
of  review,  because  It  did  not  set  forth  as  an 
eihibit  thereto  a  complete  transcript  of  Ibe 
judgment,  or  so  much  thereof  as  Is  oecesaair 
to  fully  present  tbe  error  complained  oI. 
MeDade  t.  HeDade,  29  Ind.  ^40:    Comer   v. 


StaeriM  v.  Logantport,  76  Ind.  406;  Fank  v. 
Daw,  lOS  Ind.  281.  For  that  reason  the 
court  oagbC  to  have  sustained  tbe  demurrer 
to  the  complaint,  and  allowed  the  plaintiff 
to  amend  his  complaint  in  this  respect  if  he 
BO  desired. 

Tha  jndfpntnt  it  iher^ort  r*eertd,  and  tbe 
cause  remanded,  with  Instructions  to  over- 
rule appellees'  motion  to  dismiss,  and  sus- 
tain tbe  demurrer  to  the  complaint,  with 
leave  to  tbe  piaintitl  to  ameitd  hli  complaint 
it  be  ao  desires. 


ILLmOIB    BUPREHE    COURT. 


broufrtit  to  recover  tbe  emonnt  alleged  to  be 
due  on  a  mutual  beneUt  cerllflcate  In  favor  of 
one  who  while  iusane  murdered  tbe  insured. 
BtMTteil. 

Statement  by  PUlUpe,  J.: 
On  April  10.  1888,  sppeilee  made  and  de- 
llvered  10  one  Carl  Holz  ■  certlflcete  In  con- 
sideration of  payment  of  an  examinatioD  fee 
sad  all  dues  and  ■sxe^'^menlB,  et«.     Tbe  certifl- 
cnte  states   that  Csrl    Holz  in  a  member  of 
■e  No.  846.  located  in  Chtcsgo, 
partic1pHl(>  in  the  beoeflciary 
funil  to  tbe  amouDt  of  $3,000.  which  at  his 
death  sball  be  paid  to  his  son  Paul  Holz.    Suit 
was  brought  by  the  beneficiary  by  his  con- 
servator on   that '  cenllieate,   tbe    oeclaralion 
averring  that  Carl  Holz  departed  this  life  on 
tbe  Ifltb  day  of  December,  ISSO,  and  avers 

defL-at  reoov-  i  K.  A.  SM.  drnrinit  that  murder  or  an  anoiator  will 
[  that  It  shall    deCmt  aa  mberlUDoe  t»T  tbe  murderer,  ti  followed 

d  tn  oaie.  of  sutdile  ''■erM  or  Insane."  see    liyCariienter'BAppeal(Fa.)SlL.  lt.A.UIlLO<Mltrft. 

*  V.  AooUentlDS.  Oo.  <VL)  IT  li.  B.  A.  N,  and    Bigg*  v.  Pahner  ai.TJiI.B.A.Maa«ealse  MStS. 


on  111.  tU.) 

Tbe  killing  of  tba  iMsnred  br  tbe' lna«Jie 
benefldarr  In  allfiB  poUCT*  under  such  alr- 
eunutsDMB  ibat  It  would  t>e  murder  If  tbe  l>en»- 
Idiry  WM  sane  does  not  forfeit  tbe  poller  oor 
Ixr  ■  suit  tor  the  moner. 

(Oetober  II.  I806J 

APPEAL  bv  pIslDtiff  from  a  judgment  of 
Ibe  Appellnle  Court,  First  Depsri men t,  re- 
freing  a  judgment  of  tbe  Circuit  Court  for 
^kok  County  in  favor  of  plaintiff  in  an  action 


Disr.zBabyCoOgle 


iLLiiraifl  BtrrsBm  CoosT, 


Oct, 


compliiinee  bv  Ctrl  Uo\t  witb  all  tbe  rules  ani) 
boa  of  ilie  onter  and  al  the  lime  of  Lie  ileatb 
1KU  a  nifmtMrr  Id  good  alaDtlinc.  and  ipptllee 
bail  raii--(iicluiT  eviilence  of  dratb.  Avon 
that  iipiH  IIhuI  hi  a  niiuor  eon  of  deceased  and 
the  bene Ociarv  In  Iht  ctnifli-ate,  ihe  appninL- 
meiil  of  conMTValor.  and  that  92,(h.O  has  not 
been  paMDor'aiiT   part  ibcrenf.      Appellee 

Eleadeil  Die  pnerul  Imue  HDd  a  si>ec'Bl  |>Jea  al- 
jiinir  ilial  ibe  benefirmry  in  the  ctrlifli-aie  on 
Dect-mber  IS,  lauo.  hilled  and  murdered  the  in- 
■ured  nliprrby  he  forfeited  and  lost  all  rii;Uta 
BH a LoneHriMry  under  tLe  ocrllUcale.  ftiplira- 
tit>D  WHH  flluiJ  lo  ilie  spedat  plea  aveiriog  thai 
tbe.beni'iiciHry  did  not  murder  the  insuied  aa 
flllc<:eilin  Ilie  n'aa,  butaveiB that  hedid  LllUhe 
lDi<umil  iia  II Heated  while  the  henefleiiiry  was  in- 
aane.  To  that  rpplicaiion  appellee  filed  a  gen^ 
era!  denurrer  nblcb  naa  ovetruled,  and  appel- 
lee eiiTtnl  lo  Mand  by  Ihe  demurrer  on  sn 
a|tre«d  nlii'e  i)f  faela.  Judiimenl  wea  enieied 
(or  ('laimilT  for  $'3,000  nllb  c-osiaof  suit.  An 
■lipeiil  WHS  pri'M-cuteii  lo  the  appellate  courlof 
tbefirBt  ilUlrici,  where  that  Judnment  wrh  re- 
versed and  a  jodpmeut  entered  tor  ihe  defend 
am  The  l>eni*flrlsrf  by  bis  consetvatur  pros- 
ecntea  thb  appeal. 

Ufmri.  Hnraon  T.  Caaa  aod  Case  ft 
HoKan.  for  Hppellanl: 

iniie  hoiiefli-iHry,  P  ul  HoTz,  killed  the  de- 
oeiM-d,  Curl  IJo  z.'n'iiboutcomaii[iingacrlme. 
and  tiierebv  an  injury  was  done  ti.e  next  of 
kill  dF  ttie  deceasiil,  lo  whom  -ko-  Id  Paul  Hulz 
oi  Ibe  estate  of  Paul  Holz  be  lluhle  on  this  ac- 
couciIT  Certainly  not  to  tbe  insurance  com- 
pany. 

MbMU  L.  Ini  Co.  T.  Brame,  00  TJ.  S.  734, 
24  L  eii.  5S0;  Conaeetieut  M»t  L.  Im  th.  v. 
Arte  T'Tk  <t  N.  H.  ft  Co.  2fi  Conn.  265.  60 
Am.  Dee.  671 

The  (lefendaot  below  could  not  plead  in  bar 
or  as  a  si'i  lid  sDyililDg  wLirb  did  qoi  codbiI- 
tiite  a  cause  of  aclion  on  lia  part  against  Paul 
Uiilz  or  tlie  eaiale  of  Paul  Hcili. 

M'U'h.itUtn  L.  Int.  Vo.  ».  Brmghton,  109  U. 
B.  121,  27  Ij.  ed.  87B;  Atcident  Int.  Ua.  t. 
rr-iitlai.  lao  D.  &.  6i7.  80  L.  ed.  740:  Barrit- 
b«Tg  V.  RicAarOt.  110  U.  8-  109,  BO  L.  ed. 
S5H. 

No  crime  was  cotnnillted  by  the  beneficiary. 

tir'ii'i'itT  V.  Ihgit  Vourt  of  iViiioU  ditliolie 
0.  F.  66  III.  App.  676;  dissenlinff  opiuion  in 
/■%•  V.  latmer,  115  H.  Y.  61B,  3  L  It.  A. 


l-'irjAe  1.  Thnrnion,  85  Huo,  4SSi  Outnt  t. 
OiT"..,  ion  N.  C.  210. 

Tlierouila  dave  uuiformly  refiixed  to  pun. 
tsb  the  eBtale  of  a  deceased  suicide  when  ibe 
auli-ide  Hi  Ibe  time  of  cini milling  the  act  of 
■elf-oeslnirtU'Q  waii  Insaoe. 

yanliattna  I..  Int.  Co.  v.  ItTovghton,a,'aAAe' 
ei'lfnt  lut,  I'o.  V.  CraTntnl,  tvpro;  Mutual  Itfit, 
L.  Ih».  Ot.  t  Dt>%it»*,'i,llL\.  tA\:  Kills  i.Nu- 
%vnl  Uf-errt  Fund  lAfe  jCuo.  2S  Fed.  Rep. 
tOi);  lltarkUone  t.  Stafdard  LiU  tf  Ate.  Im. 
(to.  74  Uieb.  >WS,  8  U  K  A.  41^6:  BuRwell,  In- 
sanity, i^  814-823;  1 1  Am.  A  Eng.  V.ac.  Law, 
lip  ia7-l80i  Vonhtet'cvl  Mut.  I..  Int.  Co.  t. 
Aw  York  *  N.  U.  B.CO.  »  Codo.  £60,  OS 
81  L.R  A. 


Am.  Dec.  671i  Anthmy  t.  Sttid.  11  Met.  290; 
Sbearm.  ft  Bedf.  Neg.  4tti  ed.  g  1S4,  and 
cases  cited.  , 

Only  such  demands  ascotiBtlltiteasubnstiag 
caune  of  aclloD  can  be  set  off;  nothing  can  big 
pleaded  as  a  sel-nS  on  wblcb  a  sepirate  actloD 
cannot  be  maintained. 

22  Am.  A  Eng.  Enc.  Law.  2(17,  280-200; 
Mabilt  I..  Int.  Co.  r.  Urame,  S5  U.  B.  754.  21 
L.  ed.  580;  Connfciietit  Mut.  L.  Int.  Co.  y. 
Nem  York  &S.  H.  B.  Co.,  and  AiiOwn])  t. 
Staid,  tapra. 

buldiie  is  as  great  a  tempiatloDlo  tbe  Insured 
to  henefit  bis  I'Siaie  under  certain  circum- 
Biances  as  murder  of  the  insured  Is  to  ibe  beoo- 
Qctnry. 

Van  Zandt  v.  Mutunl  Ren.  L.  Ina.  Co.  IB 
N.  Y,  178, 14  Am.  Rep.  216. 

An  insane  act  is  not  distinguishable  from  aa 
accidental  act. 

BrM'ted  T.  Farmeri  Loan  *  T.  Oi.  8  N.  Y. 
805.  SB  Am.  Rep.  4^. 

Public  poliry  should  not  be  Invoked  to  tI- 
tbte  tbe  contract  in  tbis  case. 

Sir  George  Jessel  in  Printing  it:  Nvmerietd 
■Rtgiitering  Co.  ».  Sampton,  L,  R.  19  Eq  465; 
Daritt  v.  Dnviet.  L  R  86  Ch.  Dif.  3C4;  Rith- 
ardton  t.  Me-litti.  2  Blng.  242,  opinions  by 
Best,  Cfa.  J.,  and  Butroiifchs,  J. 

An  infant  cannot  be  held  In  an  action  based 
on  c^ntrHCt  )>y  framing  the  aclion  In  tori. 

Pollock,  Torts,  g  47;  Bisbop,  Mon-Cont.  L. 
§  0'-6. 

The  leffislature  baa  declared  that  insantty 
abanlTea  from  crime. 

Rev.  Btat.  m   Cilm.  Code,  SS  283.  384. 

Jfr.  Jajnea  OicCartiier,  tor  appellee: 

An  InBune  perM>D  is  lesponsilile  in  a  cirll 
aclion  for  his  tort  la  all  cases  where  a  aane 
person  would  be  n-sponaible. 

Mclntvre  v.  S/iotti,,  121  HI.  660;  1  Chltly, 
PL  p  76;  m-ggt  ».  J'almeT.  116  N.  Y.  5(8. 
6  L.  K.  A.  840;  EdteA  v.  Mulu-l  L.  Int.  Co. 
120  Mass.  6.W,2l  Am.Bep.  641;  Amirable Sot. 
T.  Bo-land,  4  Bligii,  N.  R.  191;  Priaee  of 
WaUi  Auo.  Co.  V,  PeUmfT.  25  Beav.  603; 
Sbearm.  &  Redf.  Ncg.  S  G7;  Porter,  Ins.  '139 
et  teg.;  Cooley,  Tons,  pp.  97  et  trq. 

An  insane  peraoD  causing  Ihe  death  of  ao- 
01  her  by  an  act  which  would  be  feloaiouB  U 
Bane,  is  liable  in  damages  therefor. 

Jewai  V.  Voliy,  68  N.  H.  899;  Melntyrt  v. 
SiieUi/,  tupra. 

A  beneQciary  In  an  Insurance  policy  wbo 
kills  the  insured  cannot  recover  the  insurance 
money. 

.ilal'ial  L.  Int.  Co.  r.  Armttrong.  117  D,  8. 
091.  29  L.  ed.  997;  BaieA  v.  Mutual  L.  Int. 
Co.  tapra. 

A  person  Insured  in  iheAacIentOrderof  tbe 
(JniU'd  Workmen  STiely  may  change  bia 
benetlcJsry  at  wilL  Tlie  beneficiary  has  no 
vtsled  interest  in  the  ioBurance  money  until 
tbe  death  of  the  Insured. 

Ba'il/f]/  V.  Qtand  Ijodge  of  A.  0.  U.  W.  181 
111.  403:  MnrUn  v.  HtuSbingt,  12S  Dl.  887;  S\t- 
prone  Council  of  0.  K  iff  A.  f.  Franke,  187 
III.  118;  Metrepofitan  L.  Int.  Oo.  v.  ffRrim, 
92  Mich.  681;  &Mn  t.  Phinnty.  131  «.  T. 
423.  , 

Public  policy  would  not  favor  permlttlngan 
insane  person  lo  profit  by  bis  own  wrong. 

Oceentaood,  Pub.  Pol.  pt.  1,  Rule  11;  Cool^, 
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Tom, n>. 97 (CM}.;  Melntj/rev.  ShoUg,$upra; 
Knm  *.  Sehivnmater,  8  Barb.  ft4T;  Xom  r, 
Oraitford,  17  Tl  4H.  44  Am.  Dee.  tUQ. 

PhOl^pg,  J.,  dellrered  tbe  opinion  of  tlie 


J  rorrelt  hlB  right 
bsurance  mone;T  Tills  prmenlt  ■  queBlioD 
e[  first  ImpresaloQ.  Tliat  kd  RU<KDee  wtm 
■usine,  of  ■  policy  nf  life  InsuraDce,  cauted 
Ibe  deati)  of  tbe  uaured  b;  felonious  mesoB. 
hu  been  beid  Bultlcient  to  defeat  a  recovery 
m  the  policy.  Jfufuol  L.  Int.  Go.  *. 
Armtrong.  IH  U.  B.  891,  29  I^  ed.  M7; 
Prioct  i^  VoJm  Amo.  do.  t.  iWffw.  35  Bear. 


D«c.  M9,  It  wu  beid  tliat  the  iosanlty  o(  a 
Ullee  did  nnt  rolleve  blm  from  llabllirr  for 
datrojlnf  property  held  by  blm  aa  bailee. 
Id  Crot*  1.  Kent.  ^  Md.  lUl.  a  lunatic  wat 
beid  liable  in  datnagea  for  burning  a  barn 
wliether  occurriDg  Ihrough  negligence  or  aa 
u  iaaane  act.  TofiBartt  t.  Inne$,  13  U.  C. 
C.  P.  77.  it  waaheld  that  InsaDltj  cotistiiutei 
atiAfhaae  In  a  civil  action  tor  (lama^eB  In 
ID  artion  of  irespsas  «'  el  ormit.  la  Willianit 
J.  llasf.  143  N.  T.  442,  28  L.  R.  A.  1B3,  It 
WIS  held  Ibat  tnsanlly  of  one  wlio  is  ttie 
omier  pro  hne  tia  of  a  veisel  ilid  not  relieve 
blm  frum  lisbtlliy  tu  other  owners  for  neg- 
ligence Id  btr  managi-nient.  On  this  latter 
OK  many  auLboriiies  are  collected  and  ciia- 
tlilend  and  tbe  qiicatlon  Is  trealt^  exiiaust- 


frlnny  bad  tbr  loMne  person  who  did  Ibe 
kilting  been  aane  at  tbe  time.  Siicb  is  tbe 
oirreiit  of  autiiorlties  aa  lo  the  liability  of 
tn  insane  person  for  his  torts.  By  ibe  great 
velghi  o[  authority  It  la  lield  in  such  caves, 
Uie  lunatic,  not  having  the  element  of  inlen- 
tluo  or  malice,  is  only  liabla  for  damages 
Ihtl  would  be  compensatory,  and  not  liable 
for  riadlcntory  damagea :  and  such  Is  the  rule 
io  tills  state.      Mclutyrt  v.  Sl-olty,  tupra. 

Tlie  reaaon  for  the  rule  that  an  insane  man 
■bill  be  lield  liable  for  his  tort  Is,  where  a 
jOMmiinfall  upon  one  of  two  prrtODS  equally 
innncent  It  must  be  Imme  by  tbe  one  wLo 
eiiuetl  it.  The  liability  Is  la  no  way  de- 
peudtnt  upon  tlie  inleut  or  design  to  ciimmll 
Uk  set.  fur  a  lunatic  can  have  do  will  and 
can  form  no  dcaign  or  intent,  and  would  not 
be  liable  for  a  tort  wherein  the  Intent  Is  a 
wossary  iugredleiiL  Such  Is  the  rule  friih 
lefprtnce  to  lorta.  '  A  very  dlfflerent  q'lestiuu 
ll,  Low^ver,  prraenteil  with  reference  to  a 
notract  of  insunnee  ai>d  the  liability  ot  a 
XMnpany  on  Ita  policy.  In  rhe  abacnce  of 
ineinreM  all pulailon  relieving  the  rotupnny 
fiom  llabiltiy  InBuobcaae  where  therti  la  no 
tl  L.  R  A.  ■ 


fraud  or  deaign,  a  Bt«  inannnce  company 
is  not  relieved  from  liability  on  Its  policy 
by  reason  of  loasby  flre  Ihrouitb  negllgei)r«nf 
the  assured  or  bis  gervanta.  Shaie  v.  Knbber^ 
RAd.  A  El.  79-,  Walker  r.  Xnilland,  S  Barn. 
&  Aid.  171  ;  Bu$h  V.  Royal.  3  Barn.  A  AM. 
78:  Dob»i/a  v.  Sothebj/.  Moody  A  M.  W; 
Wateri  v.  MtnJ'aHW  LevUnUe  Ii,t.  Co.  8C 
U.  B.  11  Pet.  31S.  g  L.  ed.  SUl ;  Columbia 
Int.  Go.  r.  LawrenM,  8S  U.  8.  10  I>«t. 
607,  9  L.  ed.  513;  CalUn  v.  SpringfirU 
P.  In*.  Co.  1  Siiran.  4S1 ;  St.  I^U  Ii.»  Co. 
7.  Glntgme.  8  Ho.  713.  41  Am.  Dec.  661  ; 
Oatei  V.  Haditon  Oounly  Mat.  Im.  Co.  6  N. 
Y.  4G9,  tm  Am.  Dec.  360:  yfi*en  v.  Huff-Ik 
Iiu.  Go.  8  Cusb.  477,  64  Am.  ntc.  778! 
Malhfwt  V.  Ilovard  Int.  Co.  11  N.  Y.  14; 
Iliiekint  V.  Fto}^'*  Mat.  F.  I.-.  Co.  8t  N.  H. 
247;  Johnimn  v.  BerlcMhrn  Mnt.  F.  Int.  Vt>. 
4  Allen,  B8H;  Uifkfy  v.  Burlingt-m  /»..  Co. 
SS  Iowa,  174,  14  Am.  Rep.  494  ;  C"mhfr!nnA 
ValUy  Mvl.  ProUttion  Co.  v.  Doagia*.  58  Pa. 
42!),  t)S  Am.  Dec.  298;  Gow  t.  Fanrten' 
Hut.  F.  /"».  Co.  48  N.  H.  41,  8  Am.  Hep. 
inS;  Sationai  Int.  Co.  r.  WAittr.  83  IH. 
470. 

If  a  loss  is  locurred  by  peril  Inonred 
sgnlnst.  tha  liability  exists  even  iliough  tlie 
Tl  mute  ciiuie  lie  tbe  negligence  of  the  assured 
or  his  servants,  unless  tliat  negllg<'nce  l)e  so 

f:roM  as  to  authorize  tbe  prefutnptton  of 
raud.  In  Sarou  v.  Gintinental  Int.  Co. 
57  Wis.  58,  48  Am.  Ren.  17,  In  a  clearly 
reasoned  and  well  cnnsliien'd  case  It  is  lield, 
10  th« 
n  lia- 
bility Waiise  tbe  property  was  burned  by 
the  aBsiirrd  while  in<uiue. 

Tbe  reaHon  for  aiicb  rule  Is  that  an  Insnr* 
ance  company  tor  a  cutisldcrai ion  paid  baa 
assumed  tbe  risk  of  tbe  property  U-liig  de- 
stroved  bv  lire.  That  asaumiuinn  of  risk  in- 
cludca  Injuries  to  tbe  pruiwrly  by  Are  result- 
ing from  Ibe  negligence  of  the  assured  or  his 
servantswbere  not  ex])reMlT  esceptMl.  It  also 
is  an  BBsuniptlnn  of  all  risk  of  the  assured 
becomlni  a  himitic  or  Insane  and  destroying 
tbe  insiin-d  property  when  in  tliat  condillon, 
nnleas  by  the  lerms  of  tbe  policy  such  It- 
ablllly  Is  saved  by  an  exnress  exci-ption. 

An  Insane  person  may  ne  liaiile  for  burn- 
ing tlie  properly  of  snolbtr  for  the  reason 
that  where  a  loss  must  be  borne  by  one  ot 
two  Innnrent  pervons  it  must  fall  upon  lbs 
Die  occiiHionlns  that  less,  yet  tbe  burning  of 
Ilia  own  iDSureiTpriiperty  does  not  net'essarilf 
Injure  tbe  Insurance  compHnj,  If  that  com- 
pnny  for  a  siifflcient  valuab1.e  cons  literal  Ion 
assumes  that  riak.  That  aaaumptlon  of  ri»k 
Is  the  contract  of  the  company  for  a  consid- 
eratlou  paid  to  ft.  In  no  coosldcrat loa  of 
policy  or  Justice  should  It  t>e  relieved  from 
its  contract  In  the  atiseiice  of  fniud,  mnlire, 
r>r  design.  Tlie<e  qualities  cannot  exUt  lu  tlie 
mind  ot  an  Insnne  person.  To  hold  ttiul  lh« 
IncnrHnce  rompany  should  he  relieved  from 
llabillly  under  such  circunistHniM  would  l« 
lo  change  Ihe  contract  of  the  purliea  at  llie 
Insiance  of  one  for  ita  henellt  to  tbe  prejn- 
ilice  of  Ibe  other  without  his  roiif«nt  and 
where  ttiere  is  no  misrepresenlntlon,  mfHake, 
or  fraud,  covio,  di^lgn,  or  n<allce.  flucb  \% 
not  ttie  law.    A  Ure  policy  cuvera  kit  rltlu 
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of  lou  or  dunage  »j  fln  ozoept  oalj  tiudi  m 
tn  azcepted  by  tha  lonrw  of  the  policj  uid 
mcb  u  ttn  cauMd  by  Um  Intendea  toIobUit 
lot,  dMlgn,  or  ptOGUtomeiit  of  tbe  UBnred. 
It  had  bean  held  by  lepeated  adjudication 
in  varloiu  courU  of  tiiia  connlrj  and  In  Oieat 
Brilaln,  where  there  it  do  espreaa  provliion 
iQ  a  life  policy,  tliat  In  the  event  of  tlie  tn- 
■und  d;iae  by  his  own  band  tbe  policy  (ball 
become  Tom,  the  right  to  recover  thereon  is 
not  forfeited  and  the  policy  Ii  not  vacated 
by  reason  of  tbe  suicide  of  tbe  assured  while 
in  a  Btate  of  temporary  ineanlty. 

The  proposition  la  SO  fully  eitabltihed  and 
recogaized  that  a  citation  of  authoritl^  to 


le  of  Ofb  Inaurance  pollciaa.  Th«  ooutraot 
of  tba  parties  la  to  be  construed  a*  it  baa 
been  made  and  not  to  be  cbaoged  at  tbe  re- 
quest of  one  of  the  parilea  to  it  for  that  par- 
ty's tMDeflt  without  tbe  cooaent  of  the  other 
where  there  baa  been  no  fraud,  mistake,  mis- 
representation, deceit,  or  other  intentional 
wrong,  to  induce  the  making  thereof  or  to 
accelerate  tbe  time  of  payment. 

Theae  rules  do  no  violence  to  what  has  been 
termed  a  maxim  of  the  Insurance  law  of  all 
nalions,  i'.  e. ,  that  the  aMured  cannot  recoTer 
for  loaa  produced  by  his  own  wrongful  act. 
TAomjMon  v.  Bi^pper,  6  El.  A  Bl.  191.  By 
which  is  meant  an  act  inteDtionally  wrong- 
ful. Id  a  case  before  the  aupreme  court  of 
North  Carolina  in  1888  It  appeared  tbe  com- 
plainant inatitutad  proceedings  for  the  as- 
signment of  dower  in  the  estate  of  her  hus- 
band  Tor  whtwe  death  she  had  been  conTicted 
as  an  accessory  before  the  fact  and  sentenced 
■     'mpriBOnment  for  life.     The  trial 


and  it  belongs  to  Che  law-making  power 
alone,  to  prescribe  additional  grounds  of  for- 
feiture of  the  right,  which  the  law  itself 
gives,  to  a  surviving  wife.  Forfeitures  of 
property  for  crime  are  unknown  to  our  law, 
nor  does  It  Intercept  for  such  cauae  tbe  trans- 
niiasion  of  an  loiestate's  property  to  helra 
and  distrlhuleea.  nor  can  we  recognize  any 
such  operating  principle.  We  have  searched 
In  vain  for  an  authority  or  ruling  on   the 

Sueation,  and  And  no  adjudged  case ;  the  fact 
lat  none  such  is  met  with  affords  a  strong 
presumption  against  the  proposition."  Owen* 
T.  Owem.  100  N.  C.  340. 

In  the  recent  case  in  the  supreme  court  of 
Nebraaka,  of  SMI^nberger  v,  Hajuom,  41  Neb. 
631.  25  h.  R.  A.  Oeri.  it  appears  A  died 
owning  an  estate  and  left  surviving  her  hus- 
band, a  son  and  daughter.  The  husband  be- 
came tenant  by  the  curtesy,  and  the  children 
took  au  estate  in  fee.  Under  the  statutes  of 
that  state  on  the  death  of  a  child  the  father 
inherits.  The  father  murdered  tbe  daughter 
to  obtain  that  Inberitsnce.  He  conveyed  the 
lands  and  the  vendees  Sled  bill  for  partition 
aeainat  the  son  who  set  up  the  fact  of  the 
daughter  having  been  murdered  by  the  father 
of  which  the  vendees  had  notice,  and  prayed 
the  court  to  find  the  father  took  no  estate,  etc 
It  was  held;  -Knowledge  of  the  settled 
HI  L.  R.  A. 


maziina  and  prioolplea  «C  abtMoiT  Uten 
(atioD  ia  Impnted  ta  tha  IcfUlatiin.  To 
end  that  there  may  bt  vwiatDtf  and  nnUoam- 
1^  in  legal  admuilstnUioB,  it  nuM  to  aa- 
•luned  that  itatutM  an  euaeled  with  a  t1«w  to 
their  iDterpretation  aoootdins  to  auli  maxiBa 
and  Drlnciplea.  Whan  they  art  refaided, 
the  legislative  intent  la  ascertained.  When 
they  are  ignored,  interpretation  beocHne*  log- 


when  the  legldature,  not  tcanscendlng  the 
limits  of  its  power,  speaks  in  clear  lancoage 
upon  a  queatlon  of  policy,  It  becomes  the  Ju- 
dicial trlbnnals  to  lemaln  silent;'  and  held 
the  father  became  veated  with  the  eatate  of 
the  daughter. 

The  line  between  legislation  and  tnteipro- 
tation  la  clear,  and  for  tbe  courts  to  declare 
a  forfeiture  for  crime  where  the  legislature 
has  remained  silent  is  legislation  by  Judicial 
tribunals.— a  subject  wtth  which  they  have 
no  concern. 

There  can  be  no  public  policy  tn  tbe 
punishment  of  such  persona.  This  dlacue- 
sion  brings  us  back  to  the  first  proposition 
with  which  this  opinion  commenced  and  we 
hold  :— 

Where  an  insane  beneficiary  in  a  life  policy 
kills  the  assured  under  sutrn  clrcumstancc-s 
as  would  cause  the  killlog  to  be  murder  if 
the  beneflclsry  was  sane,  such  killing  does 
not  cauae  a  forfeiture  of  the  policy  nor  bar 
his  right  of  recovery  for  the  inaurance  money. 


Itehearing  denied  March  10,  18H. 


Charles  H.  BLODQETT. 

lUB  III.  uu 

1.  Bonda  givon  br  tta*  board  of  adnoa- 
tian  of  a  scbool  dlatrlct,  to  obtain  moner  whloh 
was  not  trarroved  or  need  for  an;  purpoae  f or 
which  tbebiNird  was  auttaorlied  by  Ita  Aiarler  to 
tasue  bondB.  are  void. 

t,  A  eompleta  dehuao  ander  tbe  ataV 

ate  if  iLnltationa  la  properlj  wltbln  tbe 
protecHoD  of  a  ooosUtutlonBl  guarantj'  at  due 
prooeas  of  law. 
8.  ItapriTHitlon  of  »  roaaedr  ■  equivaleDt 
to  tbe  deprtvatlon  of  tbe  rlaht  whtnh  It  Is  In- 
tended to  vindicate,  nnleasanotber remedy  exIMa 
or  la  Butntltuied  for  that  whloh  to  taken  away. 

4.  A  right  of  dctbnoa  la  a  roaaodjr  of  tbe 
derendanc  wlUUn  the  omnitoUooal  prat«cttoa 
of  riehta. 

5.  A  aohool  dtotriot  or  muitolpal  eoir. 


See  abo  BeverlT  v.  ftunlts  iKaa.)  pert.  TL 
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BoAXD  OF  EoncATioN  OP  Normal  Scnooi.  District  v.  BLODavn. 


Intetmt,  payablo  ■ — .-     

■latea  npon  lu  face  tbat  It  wm  mued  Id  lieu 
of  bond  No.  80,  aurrendered;  aad  the  con- 
■ideiMioD  tberefor,  kSOO,  wsa  p&td  bj  ap- 
pellM  to  tbe  treaaurer  of  tbe  board. 

Interest  was  paid  on  the  orlftlDsl  bonds 
QDtll  ttaeir  roaturltj,  and  on  bonds  00,  41, 
82.  and  77  up  to  September  1,  1877,  but  no 
Interest  has  been  paid  on  any  of  tlieni  tinoa 
tbat  date. 

Section  9  of  tba  cbarter  of  the  board  of 
education  of  nonnal  school  district  reads  a* 
follows : 

For  tbe  ourpoae  of  efectlng  Bchoolbouiea 


tiTor  of  pltintlfl  in  an  sctloo  bronEbt  to  ro- 
cereT  monai'  loaned  by  plalntiil  to  defendant 
l<a  whi<di  tlieKal  bonds  bad  been  Isaued.     Ba- 


Mtmn.  36bm  E.  FoUttek  and  £.  J.  Bajrr, 

for  appellee: 
Uonej  paid  for  illegal   bonds   may  be  le- 


ir  «as  complete. 
OamfbeU  t.  EoU.  IIB  U.  a  630,  29  L.  ed. 
m-.  AviU  T.  Witwi.  1  HeL  IH:  Wood  t. 
jjaufr,  la  Ind.  08;  WehA  t.  WadtteorVi,  80 
Conn.  14D.  n  Am.  Dec.  289;  BuUtr  r. 
Fatmtr,  1  HiU,  824;  Bowton  r.  Gom.  19  Pa. 
tit;  Baveiier  t.  Xtltm.  9  Gill,  804,  S2  Am. 


Jam  T.  Jowt,  18  Aim.  849:  Wmiamt  y. 
kaa,  IS  East,  489;  £•  Bm  t.  OnwnitfhUld.  2 
Kssni,  107;  MtiOmrt  ■*.  So^nt,  8  Coqd.  472; 
liaealn  r.  Batleih.  «  Wend.  479;  Bvrn^  t. 
QmMdiuhMd,  17  Mass.  K\Pearmll  r.  Dmght, 
lHus.84:  ^ierUy.  IMSNt, 8  McLean,  80. 

A  l^Mtttore  bas  poner,  when  it  Interteies 
with  no  rested  right,  to  enact  retroepectiTe 
■Ututea  to  validate  Inralfd  contracts,  or  to 
ntify  and  cooflrm  any  act  It  might  lawfully 
bin  authorized  in  the  first  Instsnoe. 

Cooler,  Const.  LIm.  874;  United  State* 
Merta.  th.  t.  Gnm,  98  111.  494;  BavitAom  y. 
PwfU,  109  m.  80B;  Miuon  y.  Wail,  0  111.  127. 

Bftker,  J.,  delfrered  the  opinion  of  the 
coart: 

The  board  of-  education  of  normal  school 
district,  defendant  below,  and  appellant  here, 
WIS  incorpomted  In  18A7,  by  special  act  of 
the  l»lslatuie.  PrlTste  Laws  1867,  vol.  8, 
p.  S3B.  The  act  by  which  It  was  incorpo- 
tUcd  was  declared  to  be  a  public  act.  On 
July  16,  18B7,  the  board  borrowed  of  W.  E. 
Woodward  tl.GOO,  and  iMued  to  him  therefor 
Uine  braids  for  the  sum  of  $000  each,  and  uum- 
iKred  iBspectlvely  80,  81,  and  32,  Bald  bonds 
iMfing  interest  at  the  rale  of  10  per  cent 
per  umum,  payable  semi-annually.  Said 
Wda  were  afterwards  purehaaed  from  the 
boldets  thereof  by  Cborles  H.  Blodgett,  ap- 

Elite  herein,  at  their  full  face  ralue.    He 
Id  them  until  after  their  maturity,  when 

ud  62, 


d  62,  respectlTely,  and  dat 
1878,  and  running  five  year 
bira  in  lieu  thereof.     On  1 


1  dated  September 
"xn,  were  issued 

— _  ._ _ji  March  2.  1874, 

the  board  executed  and  dellTered  to  appellee 
*  iXTtain  other  bond  tor  $600,  numbered  77 ; 
Mid  bond  bearing  date  said  Hariih  9,  1874. 
»  L.  R.  A 


■aid  board  to  borrow,  at  a  rate  of  In- 
terest not  exceedinK  10  per  cent  per  atinum, 
and  Issue  bonds  iLerefor,  in  sums  not  lees 
than  $100;  which  bonds  shall  beexecutad  by 
the  president  and  clerk  of  said  board.  Id  Uw 
name  of  the  board,  and  countersigned  by  the 
treasurer  of  the  board  ;  and  to  secuie  the  pay- 
ment ot  said  bonds  said  board  may  mortfcage 

ij  part  or  the  whole  property  belonging  to 

Id  board." 

And  It  is  stipulated  and  agreed  in  the  case 
__  bar  tbat  the  money  for  which  the  aboTe- 
mentloned  bonds  were  given  was  not  bor- 
rowed or  used  by  the  tXMiA  of  education  for 
any  purpose  for  which  said  board  was  au- 
thorized by  its  charter  to  Imuo  bonds. 

The  bowd  of  edncation  had  no  power  to 
Issoe  the  bonds,  jind  they  were  void.  It  was 
so  held  by  this  court  In  1880,  In  tbe  esse  of 
Hewitt  y.  Board  of  Education,  94  III,  628. 

Afterwards  an  act  was  passed  by  the  teg. 
Islatore  which  wat  approved  June  17,  189S, 
and   in  force  July   1,  189B.   and   which   act 
I  as  follows: 

An  Act  to  Amend  an  Act  Bntltled  'An 
Act  Id  RegutI  to  Lirottatlona, '  Approved 
April  4,  Iffra  ;  In  Force  July  1,  1873.* 

^Soc.  1.  Be  it  enacted  by  the  PeopU  of  th* 
State  e/nUnoii  reprftenled  in  i!u  Omerai  Am- 
temiiy;  That  an  act  entitled  'An  Act  in 
Regard  to  Limitations,'  in  force  July  1, 
1B72.  be,  and  the  some  is  hereby,  amended 
by  adding  thereto  the  following,  to  "be  num- 
bered section  27  ; 

~8ec.  27.  That  when  any  person  has  paid 
money  Into  aoy  Incorporated  school  district 
of  this  state,  and  bonds  have  been  Isiaed  by 
such  incorporation  therefor,  which  are  Il- 
legal, and  where  the  statute  of  limitattou 
has  run  against  the  recovery  of  the  original 
conalderatioD  for  which  aald  bonds  were  is- 
sued, then  In  such  case  tbe  statute  of  limita- 
tions is  hereby  eitended,  and  the  person  so 
paying  money  for  such  illegal  bonds,  or  his 
legal  representatives  or  assigns,  shall  have 
a  right  of  action  In  his  own  -name,  or  as  sucb 
repreeentfttive  ugalnst  such  corporation,  for 
one  year  from  tbe  time  thla  act  takes  effect, 
and  not  after,  to  recover  the  amount  of  the 
original  consideration  paid  for  such  bonds, 
together  with  6  per  cent  Interest  per  annum 
on  such  original  consideration  from  the  date 
that  interest  cessed  to  be  paid  on  sucb  bonds 
until  July  1,  1991,  and  6  per  cent  interest 
per  annum  thereafter."  Laws  1888,  p.  189. 
Thereupon,  on  July  B,  1893,  and  In  less 
than  a  week  after  tbe  act  went  In  force,  ap- 
pellee biougbt  this  action  ot  osaumpalt  in  the 


Illinois  Bufruu  Coubt. 


JAH.. 


HotrranQlrcnlt  conrt  to  tvcoTer  the  amount 
ot  tlie  origlnnl  cnnslikTHliou  palJ  fur  llie 
Above- menu  I  iDcd  bmitls,  wICli  lut^-rest.  The 
declnrailon  oooslBt^-U  of  the  ciiDBolhlaied  cotn- 
moa  CDUtiU.  Appellunt  iDLerpoatscl  tLe  gea- 
«rul  iKSiie  ant]  tt-plea  of  tlie  five  jean'  siat- 
ut«  of  liinliatfiins;  and  appellee  npliud  lo 
tlie  lnUer  plea,  couDtIng  upon  tlie  act  ap- 
pruTtdJuuel?,  1893,  coDccrulnK  HmiUlloaB. 
Tbe  mse  was  flnalljr  submitletr  lo  tlii;  court 
iimk'T  a  Btlpulaliim  wLicb  waived  formal  Ib- 
siiea  on  the  p)eH<liDgn.  Inlh  partleB  to  have 
tlie  full  iH-neUt  of  Btl  the  faclB  appearing  la 
the  agreed  male  of  facta  elgiud  bj  tbt-m. 
The  siipulntloD  of  facta  sod  the  bonds  were 
all  l)ie  evidence  olTcred.  The  court,  upon 
that  eviileiice.  frmod  tlie  isaiiei  In  favni  of 
the  pUiDiiff  below,  and  rendered  jiidgiiieiit 
ifEaiuat  the  defendunt  below  for  (8.91)0  daiii- 
a>!ea.  nncl  cosii  of  suit ;  and  from  that  Judg- 
nirntthia  Apireal   was  proaecuted. 

The  principal  queatliin  at  Issue  in  the  case 
(■  111  regard  to  the  coiistltutlonalitj  and  va- 
lidity ot  the  act  approved  June  17,  ISSS, 
The  claim  of  Invalidity  is  baaed  on  varioua 
ConreiitlonH  miide  by  appel  lant.  Uue  of  Ihtve 
con ti.'D Lions  tg  that  tlii-  lul  la  In  violation  of 
the  kst  clause  of  g  2i  of  art.  4  of  the  Cod- 
atltutloD  of  lllluiils,  which  providea  as  fol- 
lowa:  "Id  all  cases  where  a  general  law  cho 
be  maile  applicable,  no  ipcciai  law  ahull  be 
eiiHitled."  Auiiihcr  Ik,  tlint  the  aia  la  a  pnr- 
tial,  ani'qual,  and  InvidinuasiHtiite,  and  for 
that  reuviu  foriiiH  no  part  of  tbiit  "  law  of  the 
land,'  111  accordance  with  whli-h,  lij  thi 
rule  of  the  conninin  law  i.nd  by  the  mamiati 
Of  ^  2  of  the  Bill  of  KlKlite  In  the  siaie  Con 
atilutlon.  all  mi-n  are  entllled  to  have  Ibci: 
righia  di'turmlnLil.  Another  is.  that  uiidc: 
the  Coiislliution  Ibe  le^IalaliiTe  cannot  crcati 
a  debt  Bgiiinat  a  municipal  or  eciiool  ci>rpo 
ration  f»r  i-orjiorale  piirpnsea,  mid  subject  it 
to  a  tai  for  Ita  payment,  without  ils  con- 
•ent.  And  tbe  other  is  that  Iht:  sia'iitc  Is  In 
cnltlct  wiih  the  rule  that  when  the  bar  of 
a  autute  of  ilniltatiims  lias  become  (Omplcte 
by  tlie  running  of  the  full  statutory  pniod, 
the  riglit  to  plead  rbe  siaiuTo  as  a  dcfeiiKe  is 
a  vesKil  riglii,  which  ainncit  lie  ik'f.Iroy«l  by 
Irgisliiijon.  ainre  tt  is  protected  ibiTt-from 
by  ^  2  of  the  Bill  of  liighls  incorporati'd  In 
the  alHle  OinNiilntlon,  which  di-cliiree  ih.it 
"iiO  person  aliali  be  dt'prlved  nf  life.  Ilberiy, 
or  nriipcriy  without  due  pniccsa  of  law." 

We  will  consider  tbe  last  of  these  coDten- 
tions,  onlv. 

It  bus  bit'D  stated  so  frequently  In  deci- 
■ions  and  hi  the  books,  that  'due  proct^a  of 
law"  and  "law  of  the  Innil"  nii'an  one  and 
the  aaine  thinK,  that  It  may  be  regarded  as 
e)em<  ntnry. 

As  early  aa  182(1  thfa  court  decided,  in  ef- 
fpct.  thiit  a  conipli'teil  har  nf  the  sinlnte  of 
llmilatiiina  la  a  vesied  right.  In  Mamh. 
l»l».  the  Hrst  Icglnlatiire  iif  the  stnte  en 
acted:  "Tlialali  the  lausand  purrs  of  laws 
parsed  by  or  under  the  anilii-r  ty  nf  any  ter. 
rltorial  government.  h('retiiroreejii''tinir.  lie. 
•lid  tliev  are  hereby  rp|H'aleil  "  A  pmviso 
cxoepietl  certain  atiituies  of  the  lerriiorial 
government,  hut  did  Dirt  exoepl.  the  smliilea 
of  ilniltution  tiiereiofore  in  forrf.  and  then 
was  no  savlug  clauM  that  applied  to  them, 
BlL.aA. 


Tbe  ume  Iegi«1atnr«  paimed  an  act  for  th« 
limitatli>D  ol  actions.  I^wa  imO.  p.  SAl. 
and  p.  141.  ^  a  In  A'aughl  v.  OflAil,  1  IIL 
^,  Appendix,  and  Beecber'a  Breeae,  86.  tbe 
court,  iu  decidluK  a  demurrer  tn  a  replick- 
I,  said :  "  If  the  oauae  of  action  accrued 
one  year  or  more  before  the  repeal  of  the 
aiatme  of  limilaiiona.  atll),  ihe  old  atatut* 
of  limitattoiTB  la  a  Kood  bar  to  tbe  action. 
It  la  a  i;[>mplelB  bar  before  the  repeat,  and 
the  repeal  of  a  statute  doea  not  alTect  tbe 
rights  acquired  under  the  repealed  ataluw.* 
The  question,  as  detached  from  tangible 
properry.  doi^a  not  leem  to  have  arkstiu  is 
Uiis  court  aince  that  date,  until  now. 

The  doclrine,  aa  we  undeniand  it,  la  well 
and  correittly  slated  In  Cooley  on  CoiiHilia- 
tional  Liini'HlidDa,  6lh  ed.  On  pajre  44H  be 
snya :  "  When  the  period  preeiTilie<l  by  etiil- 
ute  haa  once  run.  ao  aa  ID  cut  oIT  the  remedy 
which  line  mi^iht  have  had  for  the  recovrry 
of  pnipiTiy  Id  tlie  poeaesalon  of  Hnorln-r.  tlie 
title  10  the  pro|ieriy.  Irrespective  of  lUe  orig- 
inal right.,  is  reganled  in  the  law  as  reaied 
In  the  posseseor,  who  is  entitled  to  the  aanie 

fiT0Tl■cl1on  In  respi'Ct  to  It  whieb  the  owner 
I  entitled  to  in  other  cases.  A  sulm-quent 
repeal  of  the  linilution  law  could  ni>t  lie 
given  a  retnuictlve  effect,  ao  aa  to  disturb 
this  title.  It  is  vested  as  cimipleiely  and 
perfecily.  and  ia  as  safe  from  legislative  1d- 
terference.  aa  it  would  have  been  if  it  litwl 
been  iierfecttd  in  the  owner  by  giant,  or  aoj 

And  on  page  434  he  aays:  "Itegnnllng 
Ihe  circumMaucea  under  which  a  man  niuy 
be  Bald  to  liave  a  vested  right  lo  a  defense 
Bgainst  ndi'niiitid  maile  by  another,  it  iasiime- 
wliHt  ditlli'iilt  to  lay  dnwn  a  nimiin-heiiBlvs 
rule  which  the  Biitlinrltiea  will  JuMify.  It 
Is  Certain  that  he  who  has  aatlfSril  a  demand 
cannot  have  it  revived  against  liim.  and  he 
who  has  liecome  releaard  from  a  demaml  by 
the  openiilim  of  the  statute  of  llmlrailonB  fa 
equally  prniecied.  Iu  bnth  cases  the  demand 
Is  KOiie.  ami  to  ri'Store  It  would  lie  to  create 
a  new  conlruct  for  the  parties, — a  thing  quite 
beyond  the  juiwer  of  leiclalatlon. ' 

The  same  diiciriae  ia^^atati'd  by  otiipr  text- 
writers,  in  pirbtipa  different  but  equiillr 
BtriinE  language.  Sutherland.  Stat.  Coiistr.  ft 
480;  WiMKr  Lim.  Act.  p.  M.  S  H.  p.  BO.  §13. 

Id  almost  all  of  the  states  ot  the  Union  la 
which  Ihe  Question  haa  arisen.  It  lias  been 
hi-ld  ihal  tlie  right  to  aet  up  Ibe  bar  of  a  stat- 
ute ot  liniitiiiliina  aa  a  defense  to  a  cause  of 
aclioD.  afler  the  statute  has  run.  Is  a  vested 
rl^ht,  anil  cannot  be  taken  away  by  le)fisla- 
tlou,  eltlier  by  a  repeal  of  the  stiiiiiie  with- 
out  saving  clause  or  hy  an  alflrmallve  act; 
an  I  ilial  U  Is  immaterial  whether  tlie  aelioB 
Is  for  tlie  recovery  of  real  or  personal  prop, 
eriy,  or  for  Itie  n'covery  of  a  money  demand, 
or  for  tlie  recovery  of  damages  fur  a  tort. 

Bmvn  V.  I'nrtfr.  88  Wia.  Si :  Daeii  t. 
M'nvr,  ]  How,  (Mlsa.)  188.  SS  Am,  Deo. 
82S:  lUrCrarlfn  Gninty  v.  M'tntHlUe  Truit 
G:  84  Ky.  S44  ;  OirditfT  v.  lil*i-!un;  1  llelak. 
2K0,  a  Am.  liep.  TIM) ;  KiMman  v.  Gimiiti-lgt, 
in  Miias.  ^W:  RigtimB  v.  Uemit,  2  Allen, 
4)16 ;  «i/>p  V.  /frvton,  2  Ind.  W7 ;  Uu'It  i. 
Wl'imn.  41  N.  J.  L.  9;  aieKiniifg  v.  S,»ii,9«r, 
8Blaokf.  600;  AiUra  t.  TidiHie,  I  Or.  i;«; 


ivCoogIc 
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B-ia  T.  Wfftk.  M  Mua.  SB8;  PrmtUe  r.  De- 
ka,  to  Allen,  S93 ;  Tanej/  t.  Tanes,  0  HeUk. 
US,  IS  Am.  Itep.  0 1  Bra^ord  r.  ffiiiu,  18 
Flk.  SOS,  7  Am.  Bep.  289;  Jfwrr«  v.  Luce, 
M  P«.  280,  78  Am.  Dec.  029 ;  Gmteh  t.  Ue 
Kh,  S  Ark.  484;  Wvodman  t.  /"uJCon,  47 
HlH.  088 :  Wfra  T.  jibrr,  20  Vt.  41 ;  Oiet- 
pn-f  T.  WiMn.  H  N.  H.  167.  30  Am.  Kep. 
IJl :  Lnekkart  r.  Aim,  1  Woods,  C.  C.  62ti ; 
Uarrimn  v.  fiViMV.  6  Rob.  (La.)  IS;  Thamp- 
vn  T.  /fnwf,  41  Iowa,  48 ;  Atkiawn  v.  i>»n- 
iap,  SO  Me.  Ill;  W7<i(«Auni  t.  Dey,  90  N. 
a  U2 1  NeMrrty  t.  Murnaon,  03  Mo.  140. 

The  nilc,  liowevcr.  Is  held  to  be  other- 
vise  u  EO  debts  la  Texaa  and  In  Alabiima. 
Brnlinrk  T.  t^nnktin  tt  0.  City  Co.  88  Tex. 
4S8;  Jona  T.  ./dHrt.  18  Ala.  348. 

Greai  reliitnce  la  ptaued  by  appellee  on  the 

rTaflliift  opinion  In  CampbeU  t.  BM,  113 
H.  620,  3»  L.  ed.  488.  where  It  wan  held 
Ihat  a  dclilnr  has  do  property  In  the  bar  of  a 
•totme  oF  Itmlutlona  aa  a  defense  to  a  prom- 
iw  10  pay  a  debt,  and  tbat  such  bar,  afier  It 
bu  liecome  complete,  mxy  be  removed  by  a 
■latiiTe.  TUe  decision,  however,  was  by  a 
dl*ii<iil  court,  tbere  bt'.og  a  rigorous  disaent- 
Ini;  opinion  bv  Justice  Brailley,  which  was 
CDiicurrrd  In  by  Justice  Harlan,  The  doc- 
trine of  tliedlneoting  opinion  la  most  Id  coq- 
iODHnce  with  former  decleloua  of  Ihia  court, 
and  Is  su]<poned  by  the  great  weight  of  au- 
tboriiy.  That  opinion  gfomsto  us  to  prest'nt 
tlie  belier  view.  It  exprtrsses  so  strongly  and 
■o  well  our  imderstandlDi;  of  the  law,  that 
we  will  quote  from  It  at  Kome  ienfith. 

Tlie  learnnt  justice  says  that  (be  constitu- 
tional provision  that  fortifde  that  any  person 
iliall  be  deprived  "of  life,  liberty,  or  prop- 
erty without  due  process  of  law,"  was  in- 
tended lo  protect  every  valaable  right  which 
a  man  has.  He  then  adds:  'The  wonls 
'life,  liberty,  and  property'  are  constUu- 
tlonal  terms,  and  are  to  be  taken  In  their 
bmndcst  range.  Tbey  Indicate  the  tlirve  grt-at 
■u  lull  visions  of  all  civil  right.  The  t«rin 
'proiwrtj'.'  in  this  clause,  embraceiiBlt  valu- 
'able  Inlercsta  whlcli  a  man  may  ponsess  out- 
side of  himsell, — that  Is  to  say,  outside  of  his 
lire  and  liberty.     It  la  not  conQned  io  mere 


would  be  a  very  nnrrow  and  technical  con- 
ttrut-tlnn  to  hold  otherwise.  In  an  advsnced 
very  Inrge  propor 


Mm 


I   Is 


Tlslbli 

and   claims   against   others, 

government  itself. 

Now.  sD  eiemptloD  front  a  demand  or  an 
immunity  from  proai«ution  in  a  suit,  la  &« 
valuable  to  the  one  party  as  the  risht  to  tht 
demand  or  to  prosecute  the  suit  la  to  the 
wber.  Tbe  two  tbinga  are  correliitive,  ami 
to  say  thai  the  one  la  protected  bv  constliu 
tlonal  guaranties  and  Ihat  the  other  is  not, 
seen»  to  me  almoat  an  sbsurdlty.  One  riglii 
Is  as  TBluiible  as  the  other.  My  property  In 
as  much  liupttriled  by  an  action  against  me 


for  money,  ai  it  Is  bj  an  action  agatnat  me 
for  my  land  or  my  goods.  It  may  Iiivo1t« 
and  sweep  away  all  toat  I  have  In  tlie  world. 
Is  not  a  right  of  defense  to  such  an  action  of 
tbe  greatest  value  to  mcT  If  it  la  not  prop- 
erty In  the  sense  of  tbe  Constitution  then  w« 
need  another  amendment  to  tbat  InBtrument. 
But  it  seeroa  to  me  that  there  can  hardly  ba 
a  doubt  that  it  Is  property. 

Tbe  Immunity  from  suit  whtcb  arlaea  bj 
operation  of  the  statute  of  llmltationa  la  as 


>1y  calculated  for  the  repose  and 
peace  of  society,  but  lo  provide  against  tbe 
evils  that  arise  from  Ices  of  evlilence  sad  the 
falling  memory  of  wltDe«>es.  It  is  true  that 
a  man  mav  plead  the  statute  when  he  Justly 
owes  the  debt  for  which  he  Is  sued  ;  and  this 
has  led  tbe  courts  lo  adopt  strict  rules  of 
pleading  and  proof  to  be  observed  when  the 
defetise  of  the  statutes  la  interposed.     But  it 


Tlie  fact  that  thla  defense  pertains  to  tbe 
remedr  doi4  not  alter  the  case,  Remedies  are 
the  life  of  rights,  and  are  equally  protected 
bv  the  Constitution,  Deprivation  of  a  rem- 
cny  is  equivalent  to  a  deprivation  of  tite 
right  which  it  Is  intended  to  vindicate,  un- 
lent  another  remedy  exists  or  Is  sulistiluled 
for  thiit  which  is  taken  away.  This  court 
has  freouently  held  iliat  to  deprive  a  man  of 
a  Tcniecly  for  enforcing  a  coiitrnct  Is  ilaelt  a 
nitxle  of  Impairing  the  validity  of  tbe  coo- 
tract.  And,  as  befiire  siiid,  the  rlvht  of  de- 
fense is  Just  as  valuable  as  the  right  of  ac- 
tion. It  Is  tlie  defendant's  remedy.  There 
Is  renllv  no  dilTereace  betweeu  tbe  one  right 
and  the' other  in  this  respect." 

Tbe  political  ri>!htB  and  privileges  dele- 
gated to  counties,  school  [listrlcts,  and  cities 
are  nnt  within  the  constitutional  provisloDS 
Hgainnt  Istra  which  impair  rested  rigbl*. 
liut  ilieir  property  righls  nre  protected  bv  tlie 
same  constltutionHl  guaianties  which  shield 
the  property  of  ItidividuHls  from  leirislailve 
nggression.  /We  v.  C/'|Wur>,  SI  111.  17.  9 
Am.  Kep.  378;  lliehland  Oninly  v.  Ijiurmei 
Omnty.  n  111.  I :  iliUim  Giuul)/  v.  Battman, 
Q4  Tex,  15!);  Aberdeen  FtmaU  Aeademy  v. 
Aherdaa,  ISSmedes  AH.  tiH;  Qrotiani.  Sa% 
Franeiieo.  18  Cal,  OBO;  Dubuque  v.  minoU 
a.  It.  a>,  89  Iowa.  56. 

In  our  opinion,  the  act  of  June  17,  1898, 
ameiidHinry  of  the  act  In  regard  to  llmlla- 
lionH  Is  uricoDHtltutiotial  and  invalid. 

It  follows  Ihat  the  circuit  conn  erred  In 
its  rulinn  upon  some  of  the  profiiisUions  of 
Inn  suliinliled  to  it,  anil  In  rendering  ]ud(- 
nient  against  tbe  defendant. 

The  jiutgment  U  rrvfnrtt. 


Ueliearing  u 


d  juue  10,  van. 


,dbyCoogIe 


Kamus  Supbbu  Coobt. 
KANSAS  BUPRICHB  COUBT. 


Alia  L.  BEVXRLT,  P^.  in  Err., 
Hutb*  BARNTTZ. 


■Cbftplar  lOS.  lAwa  1898>  flomaMnly 


wbMkw  anillod  to  exltUnr  or  fatim  oontraoti. 
U  not  Id  «ODflMt  Kitb  tlw  proTlilOD  ot  tlM  Vedei- 
■1  OnwtttiitlOD  ntrt.  1,  I  ID)  Out  -no  *iate  ihiUl 
,   lair  Impajilnr  tlw  obtl- 


{Daoembar  T,  IBQE.) 

ERROR  to  tbe  District  Oonit  for  Sbftwnee 
OoDDtj  to  rerlew  a  judgineDt  In  favor  of 
plaintiff  Id  bd  aodoQ  to  forecloM  a  mortgage 
ud  which  refuMd  to  make  the  provigions  for 
redemptloii  proriiled  by  Lawb  1^  chap.  100. 

A  dediioii  wai  banded  doiro  In  thii  case  od 
April  80, 1805.  but  a  petition  for  rebearlog 
was  BtibeeqaeDtly  filed  aad  tbe  conn  nTlsed 
Its  ruling,  rtDderlDg  tbe  former  decision  of  no 
effect  and  It  ii  therefore  omitted. 

Tbe  facts  are  slated  In  tbe  opinion. 

Mt.  E.  A.  McHath.  for  plsIaUff  in  error: 

Tbls  law  doei  not  change,  alter,  or  Impair 
tbe  contract  rights  of  tbe  luirtlei  to  tbe  mort- 


e  mortgage  merely  tjives  a  lien  upon  the 
morigaRed  property  which  can  be  enforced. 
Dot  in  the  manner  prescribed  In  the  contract 
itself,  hut  only  In  accordance  with  the  rules, 
and  practice  of  the  court  as  the  same  may  lie 
prescribed  or  limited  by  statute. 

Wateraon  v.  Denoe,  18  Eau.  3SS;  SeOUer  t. 
iWs,  26  Kan.  165. 

If  the  parties  to  this  morl^ajre  could  cot  in- 
clude in  it  a  valid  contract  for  vesting  title,  or 
right  of  possession,  or  regulsllng  the  time  or 
manner  of  sale,  still  less  could  they  make'a 
Talid  contract  wblcb  would  limit  the  right  of 
redemption. 

Courts  of  equity  hare  always  strenuously 
resisled  all  attempts  lo  abrid^  this  right  by 
contract,  and  have  almost  uniformly  set  aside 
and  disregarded  eveiy  restriction,  or  limita- 
tion, or  cnndition,  attempted  to  be  placed  upon 
tbis  right  by  contract 

Vernon  v.  BetheU.  2  Eden,  118;  Spurgeon  t. 
CoUier,  1  Eden,  55;  Poindater  t.  MeCannon, 
1  Dev.  Bq.  875.  18  Am.  Dec  5P1- 

Under  tbe  construction  of  tbe  mortgage  con- 
tract which  obtained  in  Kansas  st  (hst  time 

■  Headnote  b;  MjUiTm.  Ch.  J. 


when  this  mortgage  was  made,  and  still  ob> 
tains,  and  In  view  of  the  invalidity  of  any  coo- 
tract  wfalch  the  pardes  may  have  attempted,  or 
may  be  presumed  to  have  made,  as  to  the  ex- 
lentof  the  estate  thereby  granted,  or  tbe  ligbt 


irthen 


i,  or  in  any 


way  IJmitiDK  the  right  of  redemption,  tbe 
mortgagee  obtained  no  contract  tigfau  which 
are  affected  or  impaired  by  the  new  law. 

Jones,  Alortg.  ^  18;  Fbulling  r.  Barrm,  S3 
Ala.  0;  JTats  t.  Martin,  88  CaL  489;  TIm-m 
V.  Ban  Fivneueo.  4  CaL  187;  Basaard  v.  Jvdd, 
4  Minn.  487:  Seabtt  v.  Oftsm,  17  Ind.  57!, 
70  Am.  Dec.  400;  DaeU  v.  Ruae.  114  Ind.  088;, 
aoberUan  v.  Tan  Oauoe,  tSA  h^.  280,  1«  L. 
R.  A.  68;  TraeeUftlnt.  Oa.  v.  AvMM^Ind. 
68;  Malanp  v.  FortuM,  14  Iowa,  418;  WiHev. 
mutnmyer,  30  Iowa.  378;  HoOiad  v.  Diiier- 
ton,  41  Iowa,  867;  Baieoekv.  Oiirnqr,48Iowa, 
160;  Fonda  v.  dark,  48  Iowa,  800;  OInutad 
V.  Kellogg,  47  Iowa,  460;  Inttmalunial  Bidg. 
<£  L.  Atta.  V.  Bar^,  86  Tex.  610.  34  L.  R.  A 
2S4:  Iwrmii  v.  Shorter.  0  Als.  718;  /ferOUBtO- 
ern  Mm.  L.  Int.  Co.  v.  JTsmm.  46  Wis.  .47; 
Von  Baiumbaeh  v.  Badi.  0  Wis.  SfiS,  76  Am. 
Dec.  388;  FamtworOi  v.  Vanet,  2  Coldw.  108; 
PeopUy.  LiM'nf«<<m,  6  Wend. 526;  MeCount. 
JVm  York  0.  A  H.  R.  B.  Co.  00  H.  T.  17«; 
Louinaiut  v.  How  Orhant,  100  U.  8.  SSS,  ST 
L.  ed.  086;  Cook  r.  ffroy,  S  Hourt.  (Del)  465, 
81  Am.  Dec.  186;  Jamet  v.  StvU,  B  Barb.  488; 
Bvtler  V.  Fulmer,  1  mil,  834;  Ghnditiei  v. 
Moore,  8  Watu  A  B.  40,  43  Am.  Dec.  367; 
Jfltont'v.  Qreenhov).  101  U.  S.  768,  37  L.  cd. 
468;  MorUv  y.  lake  Short' AM.  &  B.  Q>.  iU 
V.  8-  169.  36  L.  ed.  OSS;  BfrtAoU  r.  Fin,  IS 
MinD.  501,  07  Am.  Dec  348. 

The  latter  esses  distinguish  between  aoch 
laws  as  affect  the  conatniction  and  operadco 
of  the  contract,  and  those  which  affect  merely 
tbe  remedy,  and  hold  that  the  laws  In  refer- 
ence lo  which  tbe  parties  must  he  assumed  to 
have  contracted  were  those  which  in  their  di- 
rect or  necessary  legal  operation  controlled  or 
affected  the  construction  and  operation  and  ob- 
ligations of  tbe  contract,  not  those  which  af- 
fected merely  the  remedy. 

Gonneetiout  Mut.  L.  Int.  Co.  v.  OuAman, 
108  n.  8.  51,  27  L.  ed.  848:  Mority  r.  Lak* 
Shore  A  M.  B.  R.  Go.  146  U.  8.  163,  86  L.  ed. 
036;  Fofirth  Nat.  Rank  v.  Ftanekifin,  1«1  U. 
8.  747.  80  L.  ed.  835;  Ourtti  r.  Whitney,  80 
U.  8,  IS  Wall.  68,  30  L.  ed.  518. 

Whatever  pertains  merely  to  tbe  remedy  may 
he  changed,  modified,  or  abroeated  by  the  leg- 
islature in  Its  discretion,  and  to  anyexteot, 
provided  a  substantial  remedy  be  left  to  tbe 
creditor,  and  that  such  changes  may  consUtu- 
tioDsUy  be  applied  to  existing  contracts. 

5  Am.  &  Eng.  £cc.  Law,  p.  S8G;  Cutie  V. 
Dougbu,  3  Kan.  138,  87  Am.  Dec.  458. 

Decisions  can  be  found  in  wtiicb  similar  leg- 
islation postponing  or  otherwise  cbaneing  the 
remedy  to  ilie  prejudice  of  the  creditor  has 


Nora.— Tbe  opinion  of  Chief  Justice  Martin  In  tbe 
■Imve  oaae,  wltb  tbat  of  tbe  former  Cbtef  Justice, 
HortOQ,  In  WatUns  v.  Qlenn.  whtcb  Is  adopted  by 
Johnston,  J.,  as  a  dlnentinir  oploloD  In  tbla  oise. 
pmenls  BO  f  ullr  ttie  wbule  subject  tbat  no  aDDota- 
UoD  upon  It  will  l>e  here  atlempled.  Tbe  case,  wa 
are  tnfonned,  bas  been  taken  to  tbe  Buprame  Oourt 
81  L.  K.  A. 


of  tbe  United  BCatea,  but  the  opinions  are  lO  vahi- 
Bbte  tbat  It  seems  beat  lo  pul>ltsh  than  wtthoot 
waltluK  for  a  decWon  on  the  writ  of  error. 

See  also  on  the  question.  Phlnue;  v.  FblDDsr 
(Ue.)  tL.  R.  A.  U8.  and  note;  B«  '      ~  '  ~ 

(Pa.)  1 1,,  a.  A.  S5S.  and  nots. 


BifSBLx  T.  Buam. 


boa  qdidd,  m  wlthb  the  proTince  at  tbe 


Dee.  am;  Von  Bau^aA  t.  Badg.  9  WU.  65S. 
76  An.  Dec  S8S:  AMto-  r.  StmOeasUtiii  Boad 
DM.  J»  K.  J.  L.  S7S:  GordcnUtvT.  JteOmbi. 
1  &Med,  88;  BoOowtu  ▼.  .SAerman,  12  Iowa, 
288;  fanuMnrtk  t.  FaiMH,  8  Ooldw.  108:  Onr- 
tu  T.  mi'tnev.  80  U.  S.  IS  Wall.  68,  20  L.  «d. 
il3;  Cbniuetievt  Mut.  L.  In*.  Co.  t.  Outhman, 
108  U.  8.  01,  27  L.  ed.  646;  AnUmi  7.  Oreea- 
hme.  107  n.  8.  760,  27  L.  ed.  M8. 

Whether  tbis  law  la  politic  or  QOl,  courtsan 
ool  at  liberty  to  declare  stalutea  void  becauw 
of  their  apparent  lojiutlce  or  ImpoUcj,  aolesa 
in  conffict  with  tbe  CoDitituliOD. 

Cooley,  Conit.  Lim.  2 IS. 

lbt*r:  Farrr  *  Darma  for  defendant  In 

■artln.  Oil.  J.,  dellTered  tbe  oplDloa  of 


Martha  Barnitz  for  $1,900,  payable  In  five 
years,  wftb  intereat  at  8  per  cent  per  annum, 
■od  after  maturity  at  tbe  rate  of  12  per  cent 
per  annum,  which  oote  waa  aecured  by  a 
mortirage  on  a  quarter  aectton  of  land  lii 
Sbawnee  conutj,  Ean..  appralaeinent  beinir 
waived.  Tbe  land  was  afterward*  told  to 
John  L.  Beverly,  subject  to  the  inortKage. 
On  Jaunary  21.  IS98.  an  action  waa  com- 
menced tu  the  district  court  of  Shawnee 
oountj  to  obtain  Judgment  upon  said  not« 
and  to  foreclose  said  mortgage.  On  July  7, 
1898,  a  peraonal  Judgmeut  was  rendered  for 
fS,  118.46.  bearing  interest  from  that  date  at 
the  rate  of  13  per  cent  per  annum,  and  |44.S5 
coata.  Mid  tbe  land  waa  ordered  to  be  sold  for 
tbe  payment  of  laid  Judgment.  On  January 
9.  1604.  an  order  of  sale  wai  Iwued,  and  the 
oroperty  was  sold  to  Hartba  Bamltz  by  tbe 
sheriff  on  February  12,  18S4,  for  $3,000. 
On  February  IB.  1894,  John  L.  Beverly  filed 
a  motion  asking  that  upon  coiiSrmation  of  the 
sale  the  court  order,  adjudge,  and  determine 
tbat  said  real  estate  is  subject  to  redemption 
US  provided  by  chapter  100  of  the  Law*  of 
1893.  which  took  effect  March  17,  1898,  and 
that  tbe  sheriff  be  ordered  and  directed  to 
make  to  tbe  purchaser  the  certificate  of  sale 
meQtioned  in  said  chsoter,  he  being  in  actual 
poaeeaslou  of  said  real  estate  by  his  tenaat, 
ibe  same  never  having  been  atwndoned.  but 
iieing  occupied  in  good  faith.  This  relief 
was  refused  by  the  court,  and  It  was  ordered 
tbat  the  sale  be  conQrmed,  and  a  deed  ex- 
ecuted by  the  sheriff  to  the  purcliaser  for  said 
premlaea;  holding  that  said  chapter  100  Is 
unconstitutional,  so  far  as  intended  to  apply 
to  mortgafea  previouBly  executed  and  de- 
livered. On  a  proceedfuK  la  error  In  this 
court,  aaid  judgment  waa  affirmed.  Tbe  com- 
panion case  of  Watkint  v.  Gltnn  waa  decided 
at  tlie  aame  time,  and  the  opinfoni  appear  in 
SI    Kan.  417.    The  plaintiff  in  error  aska  a 


King, 
lesthls 


IKies  this  atatute  Impair  tbe  obligation  of 
this  prlw  contract!  If  It  does  ao  In  the 
stiglilest  degree,  It  tnnat  be  held  unconstl- 
tntlonal  aa  to  auoh  contract.  If,  on  the  otbei 
hand,  tbe  act  affects  only  tbe  remedy,  or  some 
31  IJ.R.A. 


inopenttli 

and  void  under  the  laws  of  y-"Wf.  Wltere  tL_ 
contract  was  made,  then  It  moat  be  held 
valid ;  and  all  legal  presmnptlona,  io  far  aa 
this  court  la  concerned,  favor  the  validity 
of  the  act  Cooley,  Gonat.  Llm.  91A,  217. 
When  Chief  Justice  Hanball  delivered  the 
opinion  of  the  Supreme  Court  of  the  United 
Stetes  In  Sturget  v.  OrevmiTttAiM,  17  U.  S. 
4  Wheat.  122.  4L.  ed.  620,  the  learning  upon 
the  Inhibition,  "No  state  shall  .  .  .  pas* 
any  .  .  .  law  impairing  the  obligation  of 
contracts,"  was  well-nigh  exhausted.  Little 
waa  left  for  other  or  subsequent  Judges  of 
that  trlbtinal  but  to  applv  the  law  aa  there 
clearly  laid  down.  The  legistatuie  of  New 
York  bad  In  1811  enacted  an  insolvent  law 
which  not  <Hily  purported  to  liberate  the  per- 
son of  the  debtor,  but  to  dUcbarge  blm  from 
all  liability  for  any  debt  contracted  prevloni 


waa  held  that,  la  so  far  aa  it  purported  to 
diacbarge  a  debtor  from  his  obligation  with- 
out performance,  it  was  Invniio,  but  not  M> 
aa  to  releasing  the  debtor  from  imprison- 
ment,— then  a  common  and  very  persuasive 
remedy.  The  court  say*  (page  IBT,  L.  ed. 
B49)  :  "  A  contract  la  an  agreement,  in  whidt 
a  party  undertakes  to  do,   or  not  to  do.  a 

R articular  thing.  .The  law  binds  him  to  per- 
jnn  his  underMklng,  and  this  is.  of  course, 
the  Dbllgatlon  of  bia  contract.  In  the  caae 
at  bar,  tbe  defendant  has  given  bia  promissory 
note  to  pay  the  plaintiff  a  anm  of  money  on 
or  before  a  certain  day.  The  contract  binda 
him  to  pay  that  money  on  that  day,  and  this 
Is  its  obligation.  Any  law  which  releasea  a 
part  of  thl*  ubligation  must,  to  the  literal 
sense  of  the  wonl,  impair  ll.  Much  mon 
must  a  law  Impair  it  which  makes  It  to- 
tally invalid  and  entirely  discbarges  It' 
And  again  (pages  200,  201,  L.  ed.  MS,  BfiOJ  : 
"The  distinction  between  the  obligation  or  a 
contract,  and  the  remedy  given  by  the  legis- 
lature to  enforce  that  obligation,  has  been 
taken  at  the  bar,  and  exists  In  the  nature  of 
things.  Without  impalrlug  the  obligation 
of -the  cuntract,  the  remedy  may  certaloly  be 
modified  as  the  wisdom  of  the  nation  *hall 
direct.  Confinement  of  tlie  debtor  may  be  a 
puoiahment  for  not  performing  bis  contract, 
or  may  be  allowed  as  a  means  of  Inducing 
him  to  perform  It  But  the  state  may  refuse 
inSict  this  punishment,  or  may  withhold 
...e  means,  and  leave  the  contract  In  full 
force.  Imprisonment  is  no  part  of  the  oon- 
',  and  simply  to  release  the  prisoner 
not  Impair  its  obligation."  See  also 
Maton  V.  EaiU,  30  U.  8.  12  Wheat.  BTO.  6 
L.  ed.  eeO:  Bari  v.  Ifaji^hton.  84  U.  B.  0 
Pet.  aaa,  359,  9  L.  ed.  145,  157  ;  PtnniTiutn'M 
Oatt,  108  U.  8.  714.  717.  26  L.  ed.  603.  604. 
In  Bronton  v.  Eimie,  42  U,  8.  1  How.  Sll, 
n.  816,  11  L.  ed.  148-146,  the  court,  speak- 
ing through  Chief  Justice  Taney  in  respect 
to  an  IlliBoi*  mortgage,  said:  "If  the  laws 
of  the  state  passed  afterwards  had  done  noth- 
ing more  than  change  the  remedy  upon  con- 
tracts of  this  description,  they  would  be 
liable  to  no  constitutional  objection.  Per. 
undoubtedly,  a  state  may  regulate  at  plaasnm 
tbe  mode*  of  proceeding  In  Iti  court*  in  rela- 
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tton  to  put  cnntracta  *■  well  u  future.  It 
may,  forciamiile.  shorlen  Ibe  perlnd  ot  time 
wUblo  wlilcli  claima  sball  be  burred  by  tbe 
-«of  liraluitions.     It  mtiy,  if  it  lb  Inks 


or  nrilclea  of  ncrefeltj  In  houu'bold  furni- 
ture, stiNll,  like  wi'iiring  apparel,  not  be  Ita 
ble  tn  eleciltlrin  on  JudKineDta.  Regiilstiomt 
of  IblH  descriplloQ  bave  alwayB  t^n  cou- 
■idercil  la  evrrv  civilized  community,  KB 
pnipcrly  belonging  to  the  remedy,  lo  be  ex- 
ercised nr  not  lif  ever;  toverelgnty.  according 
to  ita  nwD  views  of  poMcj  and  bumanity. 
It  niuit  nrsfde  in  every  state  to  enable  It  to 
•ecurc  its  ciltzens  from  iinJiisC  and  hiiraulDg 
liri|rat'on,  and  to  protect  tlii-m  In  Cliose  pur 
•nils  wliicb  art!  neccbwry  to  tbe  existence  and 
well-being  of  every  community.  And.  al- 
tlioiigli  a  new  remedy  luay  be  deemed  leas 
convenient  than  llie  old  one,  and  may  In  aomo 
decree  render  Uie  recovery  of  debts  more  tardy 
and  difficult,  yet  it  wiirnot  fullow  timt  tbe 
law  ta  uiiconatltutinnul.  Whatever  belon)(s 
merely  t<i  the  remedy  may  be  aliered  accord - 
Ing  lo  the  will  of  the  etaie,  pmvided  the 
■  lierHtion  does  not  imiiatr  the  obligation  of 
tbe  cnntmct.  But.  IF  tlint  efTect  Ip  nrodnced, 
It  ia  immaterial  whether  it  Is  done  by  acting 
on  the  remedy  or  directly  on  the  coniract 
liself.  In  either  case  It  la  prolilliited  by  tbe 
Cuna'itniion."  In  Ttrry  v.  Ai>d£r»on,  95  U. 
a.  iViB.  24  L.  ed.  805.  it  was  held  tbat  an  eu- 
acUnerit  rediicini;  tlie  lime  preacribed  by  tlie 
■talute  of  limilntinna  in  force  when  tbe  rigbt 
of  action  arcnird  is  not  nnconstllutlDnal,  pro- 
vided Hri'asoiiable  time  be  given  for  the  eom- 
mi-ncemeDt  of  a  auit  before  the  bur  tHbea 
tITect.  Thecoiirtsnys  ([iRgeHSS.  L.  ed.  8(18)1 
"The  parties  to  a  contract  Imvc  no  more  a 
ve>led  iiilereat  Id  a  partlciilsr  limiiiiiioD 
wblch  bus  been  Hxcd  tliau  they  have  Iq  bd 
unr(-Birlcte<l  right  to  aue."  In  Antoni  v. 
Orrehhoa,,  107  U.  8.  780,  774,  776,  27  L.  ed. 
408.  471,  allbongh  the  Virginia  funding  act 
of  Itni  n-gnlnirtlie  Btaie  to  receive  certnin 
coniions  fur  all  taxea  and  demanda  due  lier, 
ftiid  aulborlzcd  the  writ  of  maudumua. to  com- 
pel the  pmtter  tux  collector  to  recive  the 
■aiiie ;  yet  tbe  act  of  VXil,  wblcli  required  The 
coupon  Imlder  to  flrat  pav  bta  tanea  In  caah, 
and  nit-  hia  coupona  in  the  court  of  appeala, 
and.  after  a  circiiliona  proreeiltng.  receive 
back  hiacaib  In  lieu  of  the  coiipone.  was  held 
to  aCTect  tiie  remiily,  and  not  to  conatltute  an 
Impairment  of  the  conlruct.  In  Gontiretievt 
Hut.  L.  Iu».  Of.  V,  Cutbman.  106  U.  8.  61.  3T 
L.  ed.  648.  it  WHB  decided  that  the  llllnoia 


,  the  rale  of  8  |ier  rei 
[treviouB  law  preacribing  10  per  cent),  was  ap- 
plicable tn  all  decretal  sales  of  mortga^'ed 
premlnes  tbereafter  made.  altbniiKh  tbe  mart- 
giige  wnagivi'ii  before  itie  paaaage  i>f  Ihatstat- 
uie;  tlmlhucbrcductiiin  In  llieriiteof  Interest 
dill  not  impair  the  obligation  of  tbe  cnntmct 
between  mortgagor  and  mnrtKniti«,  lieraiiae 
the  an>endHt'>ry  slatiiie  did  not  iliminiah  the 
d;ity  of  tlio  mortgagor  to  pay  what  be  agreed 
to  pay,  or  «hort4-a  tbe  periml  or  payment,  nr 
ktfecl  aay  reueily  whicu  themortcuveehad  by 
exiatiuu  law  for  tlw  enlorceuieDt  of  bis  cou- 
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tract  and  that  exiattng  laws,  with  reference  to 
which  the  mortgagor  and  mortgagee  muat  be 
aaaumed  to  have  contracted,  are  only  those 
which  in  tbeir  direct  or  neoeasary  legal  opera- 
tlt>D  controlled  or  affected  the  obllganous  of 
tbeir  contract.  And  iu  tbe  opinion  tlie  court 
aiiys  (pages  M,  65.  108  C.  S.,  and  page  658, 
27  L.  ed.)  :  "Tbe  rights  of  tbe  purchaser  at 
tbe  decretal  sale,  if  one  was  had,  were  not 
of  the  essence  of  the  mortgage  o>Diract,  but 
depended  wholly  upon  the  law  in  force  wbeo 
tbe  Bale  occurred.  The  company  ceased  to  be 
a  mortgagee  when  its  debt  was  merged  in  the 
decree,  or  at  least  when  the  sale  occurred. 
Tbenceforward  its  Intereat  lo  tbe  proper^ 
was  aa  purchaser,  not  as  mortgagee.  An<l  to 
require  it,  aa  purchaser,  to  conform  to  tbe 
terma  for  the  redemption  of  tbe  property  aa 
preacribt-d  by  the  statute  at  the  time  of  pur- 
chase does  Dot.  in  any  legal  sense.  Impair 
tile  obligation  of  its  contract  UB  mortgagee. 
It  assumed  the  poallion  of  a  purchaser,  sub- 
jB'  t  necessarily  to  tbe  law  theu  in  force  de- 
fining tbe  rights  of  purchasers, '  And  again. 
tbe  court  aaya  (page  66,  108  [T.  H. .  and  page 
6.13,  27  L.  ed.)  :  ''That  the  rednction  of  in- 
lereBt  to  be  paid  to  the  purchaser  would  lee- 
aen  the  probable  number  of  biildera  at  the  de~ 
cretal  sale,  and  thereby  diminitili  thechaucea 
of  tlie  property  bringing  the  mortgage  debt, 
are  plainly  contingencies  tbat  might  never 
have  arisen.  Tbey  could  not  occur  unless 
there  was  a  decretal  sale,  nor  unless  ihe  mort- 
gagee bentme  tbe  purchaser,  and  are  too  re- 
mote to  justify  the  cuncluBion.  aa  matter  of 
taw,  that  sucb  legialution  affected  tbe  value 
of  Ibe  mortgage  contract."  laMarUf/v.  Lakt 
Shore  <£  M.  8.  fl.  Co.  146  U.  8.  Iffa,'  88  U 
eii.  R25.  it  was  held  that  a  atatc  wan  not  for- 
iiiddun  by  the  clause  of  the  Ft^i-rnl  Uonsti- 
tnlinn  under  con Ri deration  from  lpgi»latiug, 
wllbin  Its  diacrt'tion.  to  reduce  the  rare  of 
interest  upon  judgments  previously  obtained 
In  the  cnurta.  the  judgment  creditor  having 
no  conlruL-t  whatever  In  tbat  resgn-ct  with  the 
jiidgmtint  debtor.  Tbe  cmrc  helil  that  the 
state  law  n'gulating  tbe  rate  of  interest  on 
judgments  formed  no  part  of  tbe  contract, 
and  quoted  approvingly  (paEelTl,  146  U.  8.. 
and  page  QtIO,  38  L.  ed.)  from  tbe  opinion  of 
Chief  Justice  MHrsball  in  Oadtn  v.  Sa'ind/trt, 
Za  U.  8.  13  Wheat.  313,  343.  6  L.  ed.  606. 
6-'i0.  aa  fol  Iowa :  "  If  tbe  law  bccomea  a  part 
of  tbe  ciintnct,  change  of  place  would  not 
expunge  tbe  condition.  A  contract  made  In 
New  York  would  l>e  the  same  in  any  otlier 
stale  as  In  New  York,  and  would  atill  retain 
the  BttpulHtion  orlglnuliv  introduced  Into 
it."  in  GiirtUt.  Wliilnry'&3Xl.  8.  18  Wall. 
68.  20  L.  ed.  SIS.  the  court  beld  that  a  atatiite 
whidi  requires  the  bolder  of  a  tax -sale  certifi- 
cate made  hcfore  Ita  paasage  to  give  three 
mnoiha'  notice,  with  a  ropy  of  the  certificate, 
the  name  of  Ibe  holder,  and  tbe  lime  the 
di«)  will  be  applied  lor,  to  an  occupantof 
the  land,  if  there  be  one.  before  he  tHkea  lila 
tax  deed,  docs  not  impair  tiie  obligation  of 
the  cimiract  evlilenced  by  the  cenlfi'ale;  and 
accordlnglv  a  tax  deed  was  adjudged  void  for 
want  «r  (Tie nmice.  Mr.  .lusilce Miller,  Id  de- 
livering the  unanlmnua  nplulon  of  Hit  cnur^ 
anid  (pa^ii-B  70.  71.  L.  ed.  (1141  :  -Tbat  e 
•luiute  is  not  void  becuuae  It  to  retroapective 
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lai  been  rapfatcdl;  held  bv  tbh  court,  and 
tba  feature  ol  Uie  act  of  1867,  which  make* 
itippllmble  to  cent  Scatea  already  issued  for 
til  ulea,  doea  Dot  of  Itself  couStct  wltli  the 
Conslitulinn  of  the  United  Stale*.  Nor  does 
«Ter;  alatute  which  aSecte  tlie  value  of  scon- 
tract  imjiair  lu  AiliKation.  It  Is  one  of  the 
coming  end  efi  to  wbicb  parties  look  now  in 
(rulilag  a  lar^e  claw  of  cunlracU,  that  tliej 


demanded  bj  Ihe  public  good,  however  It  may 
relroict  on  contracts  previously  made,  ann 
enhance  llie  cost  and  difficulty  of  perrorra- 
ance,  or  diminish  the  value  of  such  perfi 


obligatlua  of  perforaiaoce  nmaiiu  In  full 

In  each  of  the  foregoinr  caaei.  except  that 
cited  Irom  43  U.  8.  1  How.  811,  11  L.  ed. 
IW,  the  Supreme  Court  of  the  Unitid  States 
lieldtbatibeBlateBtAiuteenactt'daiibaequcnt- 
Ij  to  tlM  making  of  the  contract  affected  the 
nmedy  only,  and  not  the  oblieation  of  the 
prDmisor  to  perform  his  contract,  and  other 
cues  of  like  character  might  be  cllel.  In 
wnie  caies  expressions  have  been  u>«il  in  the 
opinions  of  tlje  judges  which,  if  taken  alone, 
iranld  obi  iterate  the  line  of  demarcation  be- 
tweeo  the  obligation  of  the  contract  aod  tlie 
rtniedy  for  Its  enforcement ;  but  aa  waa  well 
nid  by  Chief  Justice  Marshall  in  Ogdtn  v, 
Siund<ri.  3ft  D.  B.  13  Wheat.  S8S,  6  L.  ed. 
HT:  "The  poeUlve  authority  of  a  decixion 
18  coeitenalTe  only  with  the  facts  on  which 
it  is  made,  "and  opinions  of  judces  are  to  be 
anderetood  in  the  light  of  the  lasuea  to  be 
decided,  and  aa  limited  bj  them.  Thus,  in 
Limuiann  y.  Saw  Oriean;  103  U.  8.  SOU.  36 
L.  ed.  132,  Hr.  Justice  Field,  in  delivering 
the  unsnimoiis  opinion  of  the  court,  said 
(psgei  aua.  307.  L,  ed.  133)  :  "The  obliga- 
tion of  a  contract.  In  the  constitutional  aeiise. 
lithe  mrana  provided  by  taw  by  which  it  can 
be  enforced, — by  which  tlie  parties  can  be 
obliged  to  perforin  It.  Whatever  legtilatlon 
lessens  the  effii'Bc^  of  these  means  impairs  tlie 
nfaligalion.  If  it  tend  to  postpone  or  retard 
the  enforcement  of  the  contract,  the  obliea- 
tioo  of  tlie  latter  la  to  that  extent  weakened. " 
But  It  was  therein  held  that  a  state  law  re- 
qairing  the  registry  in  the  ofDce  of  tli 


sny  proceeding  could  be  had  for  their  en- 
forcement, was  a  reasonable  regiilatinn  and 
constitutional.  The  bonds  in  Judgment  were 
issued  in  1S54.  End  prior  to  the  act  of  107U  the 
juilement  creditor  was  entitled  to  the  writ  of 
mandamua  to  enforce  collection.  That  act, 
however,  purported  to  devest  the  courts  of  [lie 
ttateof  authority  Vo  allow  any  summary  proc- 
ess or  mandamua  against  aaid  city  to  com- 
pel pavment,  and  required  that  judgment 
credl^lOTa  file  transcripts  of  their  iudgments 
lb  the  olflce  of  the  contruller.  after  which 
the  JndgnieDts  abould  be  paid  In  the  order 
of  thflr  registration.  The  supreme  court  of 
Lou  Is  In  aa  be  Id  that  this  act  wat  valid,  and 
the  ptsiniitl'a  case  wasdismissed.  unri  all  re- 
lief denied,  and  this  decree  waa  afflr-ned  by ' 
the  Supreme  Court  of  tba  Dnii«d8tat«.  Tbia: 
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decision  is  In  line  with  Curiii'v.  WhUnry, 
tupni,  where  ihe  lioMcr  of  tlie  lax  deed  waa 
defeated  becnuM  lie  did  not  romply  with  th« 
subsetiuent  state  law  rtquiriog  liim  to  give 
to  the  occupnnt  n  tire  of  the  time  when  lie 
would  apply  foradwd.  logviher  will-  a  copy 
of  the  tax-iale  certiflcnte.  The  cu«ee  art  in 
entire  harmony,  and  yet  it  sernia  itiipoasihle 
to  ri  conclle  the  propositiim  of  the  two  gri'at 
contemporary  jnrisis  who  wrote  the  ree|M«- 
tlve  opinions:  ench  coDcurriufc.  however,  in 
the  opinion  of  the  otiier.  It,  Is  too  much  to 
eipect  perfect  accuracy  and  clearness  of  dm- 
triiial  statement  at  all  limes,  even  fnmi  gp'at 
Judges.  Eilmirdi  v.  Eeaney.  96  U.  H.  DilS, 
34  L.  ed.  is:).  Involved  tlie  validity  of  the 
exi'mplton  clause  lu  the  Nortli  Ciinilina  Ciiu- 
atitutlon  of  1t«S8.  Unilcr  the  prior  ElatulM 
the  exemptions  to  dt-hlors  in  Ihiit  etaT«  wire 
quite  limited,  the  provision  of  the  new  Coo- 
sliiutliin  being  muib  m<ire  lll>eral,  and  It  waa 
held  that  this  was  unconstitutional,  aa  ap- 
plied to  prior  con trncla.  Some  expre-aliins 
In  the  opinion  of  tite  court,  delivered  bj 
Justice Bwsyne.  might  lead  to  thenmcliiaiiiii 
that  no  other  or  further  exi'iiiptluna  wen-  |H'r- 
mlHlhle  than  llinae  eilMlng  at  the  date  of 
the  contract :  but  this  wniiliT  be  a  contmille- 
tlon  of  llie  doctrines  announced  b;  the  au> 
preme  court  In  prior  and  subsequent  ca-f^ 
anil  the  concurring  opinions  of  Juntlpeii  Clif^ 
font  and  Hunt  plninly  show  that  the  deci>loq 
was  placed  upon  the  ground  that  the  exiea- 
■Ion  of  (lie  exemption  whs  so  large  as  to  M-rl- 
ously  impair  tlie  cr«dlljir'sreniefTT  fnrc'illeO' 
tlon  of  his  debt.  Mr.  Juslii-e  Cllflonl  saying: 
"Beyond  all  doubt,  a  siaie  ligiitlatiire  niHj 
regulate  all  such  proccedincs  in  IIh  (intris  at 
pleasure,  subject  only  to  tlie  condition  ihat 
the  new  regulation  shnll  not  in  any  material 
respect  inipHir  the  Just  rights  of  any  party  in  ft 
pre-exl^^tinKCdiitrnct."  Tu  tliuo[iliii<.udi'1iv- 
cred  by  Mr.'Jualice  Hwayne.  he  ^ays  :  "Tlie 
remedy  sulislsllng  In  a  stiite  when  Hnd  where 
a  contmct  Is  niude  and  Ih  to  be  ptrrfiirnieil  la 
a  psrt  of  its  ohllgatliin.  anil  any  nuliM'qiient 
law  of  the  BtHle  which  an  alTtcta  that  n-ninly 
aa  eul)>tHDita1ly  to  Impair  and  1esM;ii  Ihe 
val  lie  of  the  contract  Is  fiirbldilen  by  tin-  Con- 
stitution, and  Is  therefore  void."  And  thtl 
clause  of  ihe  opinion  Is  made  Ihe  sylliibiiH  in 
the  report  of  the  cai-e.  It  would  be  dilliciilt 
to  Juatlfy  the  lirst  clause  of  ibis  semence  by 
any  deci^ilon  of  Ihe  supreme  court,  or  u]  on 
any  principle  of  general  Juriipruilence.  We 
know  that  the  geutrsl  reniiilies  proviilnl  by 
OUT  atate  taws  Ao  not  tnrni  part  of  a  roni  rnct, 
for,  if  BO,  they  would  neoasarily  Ix?  elTiC- 
tlve  in  any  siatc  or  country  where  suit  wai 
brought  to  en'orce  tlie  coninict.  It  Is  m 
fumtamentnl  principle,  not  requiring  In  Ita 
support  the  citation  of  aulhiiritiea.  Ihat  llie 
remiily  la  governed  by  the  lex  fori,  and  not  by  ■ 
the  Ux  Urn  cnlraclii*.  A  lawyer  suing  in 
the  courts  of  this  state  upon  a  ciintrutt  made 
In  UiilHlana,  New  York,  or  IllinolH,  would 
be  thought  rerttlesi  indi-cd  If  he  alioiild  pre- 
sume to  ask  remedies  allowable  under  ilie 
laws  of  Ihiiee  slates  respectively,  but,  not 
recognized  here.  I'hti  moal  that  ran  lie  Inilh- 
fully  Mid  is  that  each  rivillzed  state  is  uniist 
a  moral  obligation  if  afford  to  lon-Ign  or  do- 
mestic otedlton  adequate  remedies  for  the 
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mfoicemeiit  of  tbelr  righu,  but  theae  are  <ub- 
J«ct  to  cbtam  u  »nj  time,  whether  as  to 
existing  or  future  contr^cta.  If,  by  tbe  ]ut 
olsoje  of  tbc  propoaltlon,  it  Is  me&uC  tbat  any 
•ubetaDtl&l  Impairment  of  the  contract  li 
forbidden,  certain];  tbere  can  be  do  objectloa 
to  It ;  but  tbe  value  of  a  contract  may  be  in- 
cldentallj  lesMued  by  state  leglBlatloo  wltb- 
ont  Impalrinfc  Its  obligation  at  all,  as  de- 
cided in  many  caaea  by  tbe  lupreme  Federal 
tribunal.  In  ISdbert  v.  Unittd  Siaif,  133  V. 
B.  284,  SO  L.  ed.  1161,  the  Bfllabu*  in  Bd- 
wardti.  Searup,  tttpra,  1«  quoted  approTlng- 
)y,  but  Ita  principle  nai  In  no  wise  necesaarT 
to&declalonottbecase.  By  the  act  of  MarcL 
28.  1808,  the  legislature  ol  Hlssoiirl  auLhor- 
lEed  the  isiue  of  boncla  In  payment  of  sub- 
■cripttona  to  the  stock  of  railroad  companlos, 
and  therein  stipulated  tbat  the  county  court 
should  from  time  lo  time  lev;  and  csuae  to 
be  collected,  In  the  tame  manner  as  county 
tftzea,  a  apecial  lax,  in  order  to  pay  the  in- 
tercet  and  principal  of  any  sucb  bond,  and  it 
wu  held  t^  the  aupreme  court  that  It  was  a 
material  part  of  thie  statutory  contract  that 
Buch  creditor  should  always  have  tbe  rijiht  to 
a  special  tax,  to  bo  levied  and  collected  In 
the  same  manner  as  county  taxes,  and  tbat  a 
subsequent  act  of  tbe  legislature  which  tooli 
away  this  right,  aad  (careln  return  no  equiv- 
alent means  of  parment.  was  an  impairment 
of  tbe  contract.  There  are  other  cases  of  like 
character,  and  certainly  a  creditor  who  takes 
thebondof  a  municipality  upon  tbeaasuranco 
of  a  statute  which  authorises  its  Issue,  and 
provides  the  means  for  its  payment,  has  a 
right  to  rely  upon  such  statuW  as  Implicitly 
as  upon  the  stipulation  of  tbe  t«rms  of  pay- 
ment In  a  private  contract :  but  a  bondholder 
would  have  no  Just  cause  to  complain  if  the 
number  of  the  terms  of  court  should  be  re- 
duced, or  the  obtaining  of  an  order  of  attach- 
ment rendered  more  difficult,  or  tbe  law  as  to 
the  appointment  of  receivers  modified.  Such 
matters  do  not  enter  into  the  contemp latioD 
of  the  parties  In  making  a  contract,  so  as  to 
forbid  a  legislative  change,  nor  follow  tbe 
contract  into  other  iurisdictions.  The  correct 
doctline  is  concisely  stated  In  8  Am,  &  Bng. 
Enc.  Law,  p.  753,  as  follows :  "The  remedy 
provided  by  law  for  tbe  enforcement  of  a  con- 
tract Is  no  part  of  its  abligation.  and  what- 
eret  pertains  merely  to  tbe  remedy  may  be 
changed,  modified,  orabrogated  by  the  legls- 
lalura.  In  Its  discretion  and  to  any  extent, 
provided  a  aubstantive  remedy  be  still  left 
to  the  ctedltor,  and  such  changes  may  conatl- 
tutlcnally  apply  to  existing  contracts.  But 
if  tbe  parties  to  a  contract  include  to  it,  in 
express  terms,  the  remedy  to  be  sought  upon 
Its  breach,  or  the  means  to  be  used  for  secur- 
ing Its  performance,  subsequent  legislation 
changiug  tlie  remedial  process  they  have 
agreed  upon  is,  as  to  them,  inoperative." 

Thii  ijrlngs  us  to  a  consideration  of  tlie 
change  of  our  law  as  to  the  redemption  of  real 
estate.  Priortol8SS,  landscoiild  not  besold 
for  leas  than  two  thirds  of  tbelr  appmised 
value,  unless  appraisement  was  waived  in 
the  mortgage  or  the  bond  or  promissory  note 
which  It  was  given  to  secure;  but  in  case 
of  sucb  waiver  the  order  could  not  Issue  for 
the  sale  of  the  landa  until  six  months  after 
81  L.  R.  A. 


the  rendition  of  tbe  judgment.  Of  course 
the  mortgagor  might  redeem  at  any  time  be- 
fore actual  sale,  by  paying  his  debt.  Interest, 
andcosts.  By  theuctol  1S9S  the  statutes  re- 
quiring appraisement  were  repealed,  so  that 
an  order  of  sale  may  be  Issued  at  any  time 
after  the  enlir  of  judgnit^t,  and  tbe  land, 
after  due  notice,  sold  for  whatever  price  it 
will  bring.  Upon  conflrmation.  which  may 
be  had  at  any  time  after  tbe  sale  when  tlie 
district  court  is  in  session  in  tbe  county,  the 
creditor  is  entitled  to  the  proceeds  of  the  sale, 
up  to  the  amount  of  bis  Judgment,  interest. 
and  costa.  Under  our  prac:lce,  a  personal 
Judgment  la  rendered  In  the  first  Instance  for 
the  full  amount  due,  and  if  the  proceeds  of 
the  sale  are  icsufflcient  to  pay  the  whole 
judgment  debt,  interest,  and  costs,  the;  are 
siniply  credited  thereon,  sothatltls  unneces- 
sary to  obtain  a  Judgment  over,  aa  in  the 
Federal  courts  of  equity,  and  a  Eeneral  execu- 
tion ma;  Issue  for  the  balance  due.  Tbe  act 
of  1883  does  not  operate  upon  the  rights  of  the 
mortgagee  until  his  claim  as  aucu  baa  lieeD 
eztinguialied,  either  wholly,  or  to  the  full 
extent  of  the  proceeds  of  tbe  sale  of  tbe  mort- 


by  payment  of  the  sale  price  and  interest 
thereon,  but  this  is  a  matter  Wholly  t>etween 
liim  and  tbe  purchaser.  It  the  mortgagee  or 
judgment  creditor  has  deemed  it  best,  lo  be- 
come tbe  purcliaser,  and  thus  voluntarily 
change  hia  relation.  It  Is  difBcult  to  see  how 
he  has  any  Just  cause  of  complaint.  By  the 
mortsage  contract  tbe  real  eatate  was  pledged 
for  toe   payment  of    the  debt,    anbject  t" 


by  seizure  and  sale  of  other  property. 
"In  this  State,  the  common-law  attributes  of 
mortgages  have  been  b;  statute  wholly  set 
aside,  and  the  ancient  theories  demolished. 
The  mortgagee  has  a  mere  security,  creating  a 
lien  upon  tbe  property,  but  vesting  nolitle.and 
giving  no  right  of  possesaion  whatever,  either 
before  or  after  breach.  The  slatut«  confines 
the  remedy  of  tbe  mortgagee  to  an  ordinary 
action  and  Bale  of  the  mortgaged  premises. 
WaterKnT.  Dtnoa.  18 Kan.  233,  233,  288.  "In 
this  state  a  real-estate  morteage  conveys 
DO  estate  or  title,  in  whatever  form  the  mort- 
gage may  be  drawn  ;  it  creates  only  a  Hen 
upon  the  mortgaged  property]  and  such  lien 
can  tie  enforced  onl;  by  a  jwgment  or  order 
of  the  district  court.  A  holder  of  a  real- 
estate  mortgage  cannot,  even  after  condition 
broken,  take  possession  of  tbe  mortgaged 
property,  or  of  the  rents  er  profits  thereof, 
L'.\cept  by  consent  of  ail  tbe  parties,  or  by  aa 
action   In  tbe  district  court;   and  be  cannot 


ever  the  form  of  tbe  mortgage  may  be.  .  .  . 
Where  tbe  mortgaged  property  is  not  a  aulH- 
cient  securit;  for  the  mortgage  debt,  tbe  dia- 
trlct  court  ma;  in  some  cases  appoint  a 
receiver  to  take  charge  of  the  mortgaged 
property,  and  to  receive  tbe  rents  and  profits 
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tbtnatf  bat  in  no  oaae  eta  tlM  bolder  ot  tba 
ntoit^aite,  without  salt,  mud  without  tbe  odd- 
■cut  of  Uw  mortisagoi  or  bli  aaaigDM,  lake 

jimwMlnn  nf  niihnrThiiTnil  rritntr  ' 

or  the  rents  or  proQt*  thereof.' 
AM;  26  Eu.  1S9,  100. 

The  act  of  1898  does  not  purport  to  rep«*l 
□T  modify  nctloD  251  of  the  Code  of  Civil 
Prooeduie  (Oen.  Btat.  1889,  T  4349),  which 
RQtborizM  the  mppolDtment  of  a  receirer  to  a 
forecloauie  cue  "  where  it  appears  that  the 
mortgaged  property  Is  In  d&oger  of  being 
lost, remored.or materially  injured, "or  i-*—- 

'the  condition  of  the  mortgage  has  not 

performed,'  and  "the  property  is  probably 
insafficient  to  discharge  the  mortgage  debt. " 
In  such  cases  a  reoelTer  may  be  appointed  at 
any  time  after  the  action  is  conimeDced,  and 
the  receivership  may  continue  until  the  sale 
of  the  land  by  the  sherlS.  when  the  mon- 
gagee's  claim  upon  it  la  satisUed  and  eitin- 
guiahed,  and,  as  a  creditor,  he  has  do  further 
concern  with  it.  The  act  of  1898  does  not  be- 
come operative  until  after  the  sale,  and  it 
matter*  not  to  the  former  creditor  liow  the 
land  iBOOCupleddarlngtbe  period  of  redemp- 
tlou.  Where  appraisement  is  waived,  as  li 
this  case,  the  mortgage  creditor  may  now 
have  a  nie,  on  request,  six  months  sooner 
than  formerly.  In  certain  contieKencles  tbe 
purchaser  may  obtain  a  deed  as  soon  after 
judgment  as  under  tbe  old  law ;  in  others,  be 
may  bo  compelled  to  wait  at  most  a  year 
longer,  but  the  redemptloner  must  pay  !□■ 
tereat  in  tbe  meantime,  which  Is  geoeratly 
Bccounted  an  equivalent  for  use  and  oecups- 
tloa. 

It  may  be  said,  however,  that  the  creditor 
la  prejudicially  affected  by  tbUchangeof  the 
law,  because  purchasei;^  may  be  unwilling 
to  pay  as  high  a  price  as  before.  But  in  this 
coue^  land  is  not  esteemed  as  la  the  old 
world.  Here  It  is  largely  s  subject  of  invest- 
ment and  speculation,  and  in  many  cases  tb< 
purchaser  would  prefer  a  return  ot  his  money. 
with  interest,  to  a  deed  for  the  land.  A.  court 
could  hardly  say  judicially  that  land  would 
sell  for  less  by  reason  of  this  change  of  the 
redemption  law.  Such  considerations,  like 
ibe  lowering  of  the  rate  of  Interest  to  be  paid 
by  the  redemptloner,  are  "too  remote,"  as 
held  in  OmneeHoil  Mitl  L.  In*.  Co.  v.  (TtisA- 
sson,  tttpra,  "to  Justify  tbe  conclusion,  as 
matter  of  law.  that  such  legislation  aSected 
tbe  value  of  tbe  mortgage  contract-'  A  real- 
estate  mortgage  Is  not  what  it  purports  to  be 
on  its  face  anywhere.  In  Kansas  ft  has  been 
shorn  of  all  its  common-law  Incidents,  as 
we  have  seen,  and  this  is  true  in  most  of 
the  other  states.  It  may  be  stipulated  In  the 
mortage  that  upon  default  of  payment  of 
principal  or  Interest  tbe  mortgagee  shall  be 
entltlcMl  to  possession  of  tbe  mortgaged  prem- 
ises. It  is  vain.  It  may  be  solemnly  agreed 
that  In  such  case  tbe  rents  aod  profits  aball 
be  applied  tuwards  the  satisfaction  of  the  debt 
and  interest.  It  is  as  nothing.  It  may  be 
provided  that  for  any  particular  delinquency 
a  receiver  may  be  appointed.  U  Is  a  waste 
of  words.  The  mortgasor  may  even  be  driven 
by  his  neceasltiee  to  oargaln  away  In  the 


the  Kansas  short  form  of  mortgage,  lutiior- 
ized  by  statute  (Oen.  StaL  1889,  ^  3886), 
which  contains  not  a  word  upon  any  of  these 
subjects,  la  no  less  potent  than  the  most  te- 
dious Ironclad  Instrument  ever  devised  by 
the  wit,  the  cunning,  and  the  avarice  of  man. 
All  such  clauses  are  treated  by  the  courts  sa 
if  they  were  not.  In  Clark  v.  Bei/tntm.  7S 
U.  B.  8  Wall.  818,  19  L.  ed.  SM,  a  decree 
of  strict  foreclosure  was  entered  on  a  Kansas 
mortgage  In  tbe  United  States  circuit  court. 
There  was  no  act  of  Congress  nor  state  statute 
nor  rule  of  court  forbidding  this  practice,  nor 
purporting  to  give  an;  time  to  redeem  after 
foretloaure  ;  yet  the  supreme  court  reversed 
the  decree,  holding  that  as  tbe  90tb  equity 
rule  directs  that  the  practice  of  tbe  circuit 
courts  shall  be  regulated,  where  no  rule  Is 
applicable,  by  that  of  the  high  court  of  chan- 
cery in  England,  so  far  as  it  can  be  applied 
consistently  with  the  loi^l  circumstances  and 
conveniences  ot  the  district  where  the  court 
Is  held,  and  as,  bv  the  English  practice,  a  - 
period  of  at  least  six  months  was  allowed  for 
redemption,  the  decree,  cutting  off  tbe  mort- 
gagor without  lime  to  redeem,  was  erroneous. 
Mr.  Justice  Swayne.  delivering  the  opinion  of 
the  court,  said  (pp.  831,  823,  L.  ed.  80fi)  :  "  The 
equity  of  redemptloo  is  a  distinct  estate  from 
tlut  which  is  vested  in  the  mortgagee  before 
or  after  condition  broken.  It  Is  descendible, 
devisable,  and  alienable,  like  other  interests 
in  real  property.  ...  As  tietween  the 
parties  to  the  mortgage  the  law  protects  It 
with  jealous  vigilance.  It  not  only  applies 
the  mailm,  'Once  a  mc-tgagealwaysamort- 
'tge,  '  but  any  Hmltation  of  the  right  to  re- 
..jem,  as  to  time  or  persons,  by  a  stTpulation 
entered  into  when  tbe  mortgsgu  Is  executed, 
or  afterwards.  Is  held  to  be  oppressive,  con- 
tmry  to  public  policy,  and  void.  By  the 
common  law,  when  the'condltlonof  themort- 


equlty  interposed  and  permitted  tne  mort- 
gagor, within  a  reasonable  time,  to  redeem 
upon  tbe  payment  ot  the  amount  found  to  be 
due.  Tbe  debt  was  regarded  by  the  chan- 
cellor, as  It  bas  been  ever  since,  as  the  prin- 
cipal, and  the  mortgage  as  only  an  accessory 
and  a  security.  The  doctrine  seems  to  have 
been  borrowed  from  the  civil  law.  .  .  . 
After  tbe  practice  grew  up  of  applying  to  the 
chancellor  to  foreclose  the  right  to  redeem 
upon  default  In  the  payment  of  the  debt  at 
maturity,  It  was  always  an  Incident  of  tbe 
remedy  ibat  the  mortgagor  should  be  allowed 
~  nriecifled  time  for  the  payment  of  the  debt. 
_.iis  was  Sied  by  the  primary  decree,  and  It 
might  be  extended  once  or  oftener,  at  the  dis- 
of  the  chancellor,  according  to  clr- 
icea  of  the  case.  It  was  only  In  the 
of  Bnal  default  that  the  foreclosure  was 
madeabsolute."  And  again  he  said  (pp.  328, 
S34,  L.  ed.  35a,  857)  :  "The  settled  English 
practice  is  for  tbe  decree  to  order  the  amount 
due  to  be  ascertained,  and  the  costs  to  be 
taxed,  and  that  upon  tlio  payment  of  both 
ithlnslx  months,  tbe  plaintiff  sbsltreconvey 
I  the  defendant,  but  in  default  ot  payment 
within  the  lime  llmlled,  -that  the  said  de- 
fendant do  stand  absolutely  debarred  and 
foreclosed  ot  and  from  all  equity  of  redemp' 
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tlon  of  And  In  eald  mortgaged  premfies.* 
.  ,  .  We  have  been  able  to  flad  no  Bng- 
]|«b  CH«e  where,  io  the  abience  of  fraud,  a 
time  for  redemption  nas  Dot  allowed  b;  tlie 
deuroe.  Theauliject  naseianitned  b;  Chan- 
cellor  Kent,  willi  tils  accuauimed  fullnBB*  of 
resfarcb.  He  came  to  the  couci  usioD  that  the 
time  wna  Id  the  dfscretfon  of  the  chaQi:ellor. 
nml  to  be  reKulated  bj  ibe  clrcuinBtancM  of 
the  pantcular  caaa.  hut  he  oovihere  intimate* 
that  Giicb  as  allowance  could  be  entlrelv 
withheld." 

The  eq'ifty  of  redemption  being  a  creature 
of  the  CimriB  of  chancery,  and  Impliedly  re- 
•erved  by  tbe  mortf^a^'or,  notwithstanding 
any  lungiiaga  Incnrpuruted  Into  the  moitgage. 
it  rcBuliB  that  the  state  legislatures  may  ileal 
with  jnd  regulate  It  upon  equitable  prin- 
ciples, and  may  abate  the  rigors  of  the  coni' 
muD-law  forecWire  In  any  reasonable  way, 
harlTig  due  regard  to  tbe  obllgaliona  of  the 
morigage  contract  aa  interpreted  by  courts  of 


closure  in  which  to  redeem,  as  an  incident  of 
the  remedy;  and  Ibis  may  be  extended  once 
or  ofleoer.  "at  the  discretion  of  the  t^aticel- 
lor.  according  to  tbe  clrcumetaucei  of  the 
caite. "  In  aome  cases — notably.  Id  foreclos- 
ures upon  rail  way  I  und  other  extensive  prop- 
erties— the  time  Is  exteoiied  for  years,  the 
sahject- matter  of  the  Ittigiiclon  being  held  in 
the  meantime  by  recelvoTB  appointed  upon  the 
same  equitable  principles  as  prescribed  bv 
our  stalul«  herelDhrfore  cited.  Again,  such 
courts  refuse  to  cooflrm  maater'a  aalea  where 
the  purchane  price  la  grossly  inadequate,  attd 
InCHM'anf  peculiar  hiirdship  they  deny  judg- 
ment over,  according  to  the  02d  equity  rule, 
for  any  balance  due  after  the  application  of 
the  proceeds  of  tbe  mortictiged  property  In 
Rati  (artioii  of  the  debt.  It  la  one  of  the  ad- 
Tnnlagea  of  courts  of  equity  tbat  their  rem- 
wllea  are  more  Hexlble  than  those  afforded  by 
the  comtnun  law.  In  this  state,  bowerer,  tbe 
district  ciuina  bare  full  equity  powers,  and 
yet  fnrpclosurea  are  governed  by  rules  almost 
lutlfjiible.  PiTsonaT  Judgments  are  rendered 
for  the  full  anioiint  due,  and  the  proceeds  of 
tlif  morlgiigcd  property  are  applied  only  as  a 
cri'dlt  thereon,  an  that  eiecutiiin  may  Issue 
at  once  for  any  balance  remiilning;  and.  ao 
far  as  the  reports  of  this  court  afaow,  no  nher- 
IIT'B  sale  haa  ever  been  ael  aside  on  accuunt 
of  InadequHcy  of  nrice  alone,  if,  indeed,  such 
a  thing  can  be  done.  Capital  Bank  v.  Han- 
torn.  SOi  Ban.  078.  S91.  and  cases  cited.  In 
the  esse  cited  abova  from  7S  U.  S.  S  Wall. 
31H.  IS  L.  ed.  854.  we  have  seeti  that  the 
equity  nf  redemption  is  regarded  by  the  Hu- 

Sreme  Court  of  the  Union  as  an  estate  distinct 
iim  the  right  vesteil  in  tbe  mortKBgee,  and 
tbis  exiate  la  IndeHuIle  In  Its  duration.  In 
BccordHiice  with  the  English  rule,  the  time 
given  Id  tbe  flrst  Instance  Is  at  least  six 
months,  and  tbt'n  it  may  be  extended  "once 
or  oftener.  at  the  dNcretion  of  the  chancel- 
lor." And  in  granting  tliise  extensions,  ac- 
cording to  the  cl re umst  Knees  of  each  cai^. 
the  Feiii-ral  courts  of  eouity  have  nnt  the  re- 
motest idea  of  "Impairing  the  nlilleatlon  of 
tontrarla.*  They  are  endeavoring  only  to 
enforce  tbem  In  a  maiuier  dictated  by  an  en- 
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application  of  his  property  to  thesatisfactio* 
of  his  debt  From  causes  upon  which  all  ilo 
not  agree,  and  that  we  need  not  dtscuaa,  tbe 
burden  of  a  private  debt  has  been  enormously 
increased  of  late  years.  Farou  valued  flra 
years  ago  both  by  borrower  and  lender  at 
$8,000  or  $4,000.  and  mortgaged  for  Hl.OOO; 
are  now  knocked  down  under  tbe  sheriff'a 
hammer  for  less  than  the  mortgage  debt,  tbe 
accumulatloDB  of  a  lifetime  being  often  swept 


state  legislature  take  cognizance  of  such  a 
condition  of  affairs,  and  prescribe  a  rule, 
for  application  In  iU  courts,  regulating  tba 
equity  of  redemption,  and  even  extending  it 
beyond  the  time  formerly  allowed?  In  other 
words,  why  may  It  not.  Id  a  time  of  general 
depreasion,  reasonably  extend  tbe  indetlni 


lar  cases,  beyond  the  six  months  allowed  by 
tbe  general  practice?  Thia  reaerved  estate 
belongs  lo  the  mortgagor,  and  because  of  ita 
Indefinite  duration  tbe  legislature  ought  to 
have  power  to  regulate  It.  within  reasonabla 
bounds,  BO  as  to  protect  the  interests  and 
equities  of  both  deotoi  and  creditor. 

Great  reliance  bas  been  placed  by  counsel 
for  defendant  in  error  upon  the  autboritj 
of  BrmiMon  v.  Eimie,  43  U.  8.  1  How.  811, 
11  L.  ed.  I4S;  and  it  would  be  conclusiva 
against  onr  position.  If  a  Kansas  mortgngeof 
1B8S  Is  to  be  governed  by  the  rulea  applioibla 
to  the  llllnors  instrument,  of  dale  July  IS, 
1838,  whlcbwasenforcedinthatcane.  There, 
In  order  to  secure  the  payment  of  a  certain 
bund  of  $4,000,  Kln^Je  conveyed  to  Bri.nann, 
"In  fee  simple,  by  way  of  mortgage,  one  un- 
divided half  part  of  certain  bouses  and  lota 
in  the  town  ol  Chicago,  with  the  usual  pro- 
viso  that' the  deed  should  be  null  and  void  it 
tbe  said  principal  and  interest  were  duly 
paid  ;  and  Kinzle.  among  other  things,  cov- 
enanted that  if  defaultsbould  be  made  In  the 
payment  of  tbe  principal  or  interest,  or  any 
part  thereof,  it  should  be  lawful  for  Bronsoa 
or  his  representatives  to  enter  upon  and  sell 
the  mortgaged  premises  at  public  auction, 
and,  aa  attorney  of  Kinzle  and  wife,  to  con- 
vey tbe  same  to  tbe  purchaser,  and.  out  of 
the  moneys  arising  from  sacb  pale,  to  retain 
the  amount  that  might  then  be  due  him  on 
the  aforesaid  bond,  with  the  coalaandcbargea 
of  sale,  rendering  the  overplus.  It  any,  to 
KInzIe.  In  the  opinion  tbe  court  says  (p, 
815.  L.  ed,  144)  :  "As  concerns  the  obliga- 
lIoDS  of  tbe  contract  upon  which  this  con- 
troversy haa  arisen,  they  depend  upon  the 
lawA  of  Illinois  as  tbey  stood  at  tbe  time  the 
morlgnee  deed  was  executed ,r  .  .  ."  And 
(p.  1(18,  L.  ed.  146)  :  "According  to  the 
long  settled  rules  of  law  and  equity  in  all 
of  (he  stntes  whose  Jurisprudenee  has  been 
moileied  upon  the  principles  of  the  commoD 
law,  the  legs!  title  to  the  premlsea  in  ques- 
tion vested  in  the  complainant,  upon  tbe 
failure  of  tbe  mortgagor  lo  comply  with  the 
condlllnna  contained  fn  tbe  proviso,  and  at 
law.  be  bad  a  right  to  sue  for  and  recover 
the  land.    .      .     ."    And  (page  819,  L.  ed. 
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Ml):  "^ben  tills  cnntnct  woa  mode,  nolappi; 
■UtuUbwl  Ix-GD  [HuM-d  lij  ilifl  stuce  cliHiigii  g  '  di'bt.' 
(be  riilea  u[  Uw  or  eqiiiiy  in  nliitioii  lu  a 
eoDtnict  or  Ibis  kind.  None  audi,  M  Iraxi, 
h»  txrcn  bniuiilii  to  tho  tiutic«  of  llie  nniiit ; 
ud  It  must  tliL'iefcirit  be  gorernnl.  mid  'lie 
rigbw  "t  tlie  ponies  under  It  mnuurcil.  liy 
Ibe  riili'S  above  einied.  Tliey  were  ilie  1h«s 
of  llllnoia  Bt  tbe  lime,  ni)<l  tberi-foru  enttied 
Id'"  <lie  o'utrM't.  und  furmeil  a  part  of  ll, 
■iibouiatiT  express  slipulittioD  to  iliHl  effect 
la  me  (IomI.  "  Tbiis  U  ap|iesrt  tliar,  under 
the  laiTB  of  Illinois  tlieii  eilBllnj 
pge  contract 


eilBilDK, 

w  what  It  piirpnrTed 
.  —it  gave  ttie  legal  title  uid 
the  riglit  of  poeiHrSBioD  lo  tlie  miirtgagef  oa 
dctBullof  payment;  and  tbla  DO  KansHiniort- 
ga^  IwB  eTf r  done,  whatever  may  linve  bein 
iln  eii]iiiliit1oiis.  It  tbL-refore  cuiilU  not  lie 
oilictH'iee  tbnn  that  tlie  laws  of  IIIIdoIb 
fDrmeJ  part  of  tliu  rery  olilleatlon  of  tlie 
coiiinct,  and  llie  rigbti  seated  by  its  teimi 
wiiij  tlieiMnntiunof  tbe  lawgof  IllinnlHconld 
nnt  beilfveeced  l>y  any  aiibseqiieDt  Ihw  uf  tbut 
•Utv.  Where  a  remedy  Is  agreed  upon  In  tbe 
ceamct  lUielf,  with  tbe  sauction  of  the  sule 
Im,  tbe  obligation  and  tlie  remedy  are  la- 
diitingiiialiabrtr,  and  In  eucU  case  It  Is  eti 
liicljjiMperlOMy  tbitt  tbe  lubsfst lag  remedy 
ll  1  iiart  of  the  oliligatlon  of  tbe  conlrsev 
Od  ihe  other  band,  it  ia  safe  to  aay  tbat  llie 
irnfrnl  remedies  alTorded  by  tbe  slate  Juris- 
pniiji-nce  ami  prriclice,  entirely  aside  from 
uyllilng  contained  In  tbe  contract,  never 
coDtiiiuteany  part  of  Its  obllgxtlon.  and  may 
beclinnged  from  time  to  time ;  and  this  ti  the 
dwirineof  Brrmtan  r.  Siiuie,  ai  quoted  Id 
llie  Brat  reference  to  tbe  case  Id  this  opinion. 
Tbe  etise  of  lloaard  f.  Bngba.  ta  V.  8.  34 
Hu*.  481.  16  L.  ed.  T33.  altboiiirb  fmm 
Alibima,  is  in  no  way  dIstingiiUbable  from 
BniHioii  T.  KintU,  as  will  appear  from  the 
briefs  and  the  opinion  i  and  tbe  milhoTlty  of 
tbiearliertaae  WMB,  of  course,  fullowed.  In 
ilabama,  sa  well  aa  in  Illinois,  tlte  real- 
alate  mortgage  was  clothed  with  its  com 
inoa-Uw  attributes.  Paviiiag  r.  Bamm,  ua 
Ala.  g.  II  ;  I  Jonea,  Mortg.  6  16.  Brmuon 
>.  KiiaU  was  also  di'cldefl  in  part  upon  a 
nbeeqiient  law  requiring  an  flppraisement, 
•allirubililtlDgaasle  for  leas  than  two  thirds 
«1  tbeappraiaed  value,  sud  there  are  Other 
CMra  of  IlLe  nature;  but  as  api'ralaement 
l*>i,  and  those  ngulatlng  tlie  egtiKj  of  re- 
dein  pill  111.  depend  upon  dTlTurenl  princlpleii. 
it  is  iinnfc-Bgary  to  occupy  time  now  with 
lUir  coiiaiilcnllnD. 

ll  cau  be  DO  objection  to  tbe  statute  under 
ni\m  that  rrdemptliin  comes  after,  and  not 
Ixfore.  ilieiale.  for  this  Isa  featun-  favoraiile 
to  llie  creditor.  He  may  now  Lave  tbe  xnle 
■drFniieil  assnon  aa  hlndeeree  of  furecliiaure 
'"enirred.  and  be  la  em  hied  to  the  proceeila 
'beoerer  Ibe  twle  Is  cnnBrraed,  and  this  may 
Kit  any  time  afterwards  that  tbe  district 
cniirt  la  in  session.  Tbe  new  law  aiieed.t  ibe 
die.  wbii'h  is  uufetten.ll  by  any  alay  or  sp- 
pninenieul  law.  Neither  can  ft  lie  a  vslid 
ohjeciiort  that  tbe  morlgagnr  or  bix  analgnee 
""T  redeem  tbe  propi-rty  liy  pitying  ItH  sale  should 
pfirt  with  iuterest  tbereon  :  fur  Ibe  uimnst  there  ii 
teller  tliat  the  courU  can  afford  tbe  creilllur,    an  Imi 


tbe  prorceds  t 

If  any  IihIhucc 
ilways  loiik  t'l  other  property  ;  a 


'•irahle 


rt-dlio 


tblx  reapect  aa  thoHc  of  any  other  state  In  tbe 
I'tilon.  and.  aa  we  hare  st-en.  more  ravomlOt 
than  tlie  remedies  aduiiiiistered  by  tlieFedelsl 
ciiuns  under  their  pmcilre. 

t3ectli>D  84  of  Ibe  reileinpllon  act  In  qiiea- 
tlon  haa  been  Ibe  subject  of  iniicb  crilii^iKm. 
it  relaljn  to  tbe  sppniiilnicnt  of  a  ri-i-elver, 
under  certain  circuiiisianeiB,  after  the  snle, 
anil  ibe  npplicHlion  of  Ibe  income  up  to  tiia 
execulion  ol  ibe  Kberiff'e  deeil ;  but  no  qiiea- 
ituu  srlr«a  under  thai  aecllon  lo  this  esse,  for 
the  record  d0)-a  not  show  that  any  rei'eiver 
wua  ever  appointed  or  applied  for  under  tliat 
seclloii.  nor  under  1  4»4U.  Oeu.  Slat.  itWQ. 
It  would  leem  IhHt.  even  If  said  secllon 
libnutd  be  beld  Invalid,  tbe  other  sectluoi 
might  yet  aland  firm. 

There  la  a  hroiid  line  between  this  ease  and 
Orttuicond  V.  ButUr,  63  Kan.  424,  33  \..  It. 
&.  469,  where  tbe  decn-e  of  loreclosiire  bad 
lieen  entered,  and  the  rights  of  the  parties 
Bxed  thereby,  prior  to  the  (HMsage  of  aald 
chapter  109.  Acts  1  MM.  If  nsiale  regislaiiir* 
may  totally  alxilinb  imprleontneui  of  ih« 
delitnr  aa  a  means  of  enforcing  pavment;  If 
It  may  shorten  tbe  aiatiiles  of  tiniilntii'n:  If 
it  may  reasonably  extend  and  enlhrge  eiemp- 
ttona  of  property  from  sale  for  tlie  payment 
ofdebts;  if,  where  coupons  are  by  law  niaila 
nci-ivabie  In  payment  of  taies.  It  may  re- 
quire such  payment  In  the  tlrst  instance  in 
cash,  to  be  afterwHrda  refunded,  and  the 
coupons  taken  up;  If  It  may  reduce  tlie  rate 
of  tntereatOD  redemption  from  decretal  aalesi 
It  It  mHV  lessen  the  hitereal  on  former  Judg- 
meuis ;  If  It  may  require  the  holder  of  a  tax- 
SHle  certificate  to  gi  re  three  moolbs'  noliiw  of 
tbe  time  when  a  tax  deed  will  lie  applied  for; 
if  it  may  require  transcripts  of  Judgments 
ngainst  a  particular  city  lo  be  flleil  iu  a  cer- 
tain ofUce.  as  a  prerequisite  to  pa.vraunt,  and 
deveat  tbe  ciiiirts  of  tbe  power  to  ^rant  rem- 
eilles  in  force  when  tbe  Judgments  were  rco- 
icred  ;  If  it  mav  reduce  Hie  lerma  of  court. 
In  number  and  nuraticin  ;  it  It  may  amend  the 
laws  aa  to  attachments,  garnishments,  and 
reiTelvers  so  as  to  ta lie  away  causes  therefor 
which  werebet'iresulHetentLir,  in  abort,  'it 
may  regulate  at  pleasure  the  mnleH  of  pro- 
ceeding in  the  courts,  and  all  this  aa  to  ei- 
lallng  obllK-'tions.— it  is  dimi^ull  to  frame 
a  pniceM  of  reaaiming  nbich  would  foridd 
It  tnim  so  regulatlDg  the  procedure  upon 
the  foreclosure  of  mnriKngi-s  na  to  dillne 
and  mahe  more  e«rtain  ilie  ludeDniie  ealate 
linplieilly  niierveil  by  every  mnrtgagnr  of  real 
property,  and  catletl  Into  active  exis'ence 
only  by  tbe  l»r^'cli>aure,  and  which  IndeQnite 
eftate  la  exti-nded  by  the  Fwb'ral  coiirta  of 
equitT  tor  all  moniha  In  the  first  Inatanee, 
ami  after  wards,  "mice  or  uftenrr. '  In  the  dis- 
cretion of  the  chancellor,  aecoriliug  to  tli* 
circumstHnceH  of  the  cure.  Even  if  the  stat- 
ute in  qutotloD  should  impair  tlie  remeilr 
formerly  gmnlHble  iip<in  a  foreelosiire.  yel  ft 
'      "      -  for  this  renaon  he  lield  iuTalid.  for 


Inhibition  against 
tellef  tliot  the  courts  can  afford  the  creilllur,  \  an  impairment  nf  the  general  remwllea  for 
M  to  tbe  mortgaged  property,  la  toiall  Ituid  the  euivtoemeat  ol  brolun  cuutrarta ;  and  each 
I1L.R  A. 
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Eaesab  Sup&eux  Court. 


ind  enry  of  tM  (pMiai  «xamplea  JuBt  cited 
!•  ut  iDstance  of  the  ImpftfrnwDt  or  abolltloo 
of  a  lemedj  kllowable  aod  In  forra  when  the 
obllKstlon  was  Incurred. 

[Jpon  the  whole,  it  does  not  appeu  that 
•nj  Judgment  or  decision  of  the  BupTema 
Gonrt  of  the  CDlt«d  States  requires  thli  court 
to  bold  mid  chapter  109  uuconstltutioDal, 


. .         ,  't  suf' 

fictent  to  warrant  its  Judicial  coDdemuattoD, 
eapecially  by  tfafs  court.  In  auch  case  11 
teems  bBtt«t  to  leave  aucb  condemnation  to 
tbe  flaal  arbiter,  the  Supreme  Court  of  the 
Union.  This  opinion  Is  of  unusual,  perhaps 
unwarrantable,  length  ;  but  the  queatioD  !□■ 
Tolved  Is  so  Importaut,  and  the  respect  of  the 


ooocurred  with  him  ao  profound,  that  It  has 
been  deemed  beat  to  state  fully  the  reasons 
which  lead  to  a  different  conclusion  from  that 
reached  by  the  former  majority  of  the  court. 
The  motion  for  a  rehearing  will  be  granted, 
Tft<  Judgment  of  tht  Diilriei  OoutI  ovtrrvling 
t/te  moticn  ofplainiiff  in  «mrrf^  the  itnta  "* 
m  eertifieate  tf  lait,  intttad  <ff  a  dud,  U(2I 
rteened,  and  tbe  cause  remanded  for  further 
proceedings  In  aocordance  with  this  opinion. 


AllftB,  J.,  ooncnrrlDf. 


i,J.,  dissentingj 

Tbiscase.  together  with  Wathxtttv.  Oknn, 
SS  Kan.  417,  was  aubmltled  upon  ample 
briefs  and  oral  argument  at  tbe  March,  18SS, 
sesainn.  and  after  a  full  coneideratloD  a  de- 
cia ion  was  readied  In  April  following,  when 
It  was  determined  by  a  majority  of  the  court 
that  the  redemption  law  has  no  retroactlTe 
operation  and  therefore  does  not  apply  to 
mortgage  contracts  eztsting  at  and  tiefore  its 
passage,  and  that,  it  the  legislature  intended 
the  act  to  applf  to  such  contracts.  It  would 
Tlolate  section  10  ol  article  1  of  tbe  Federal 
Constitution.  The  Judgment  of  tbe  court 
was  pronounced  by  Cmef  Justice  Horton,  and 
I  am  still  satiaBed  with  the  views  then  ez- 

Jressed.  The  oplnioD  delivered  by  Chief 
uatice  Horton  eml>odles  a  careful  review  of 
tbe  authuritiea.  and  auch  a  clear  and  forcible 
eipoaition  of  the  law.  that  I  am  aatiaSed  no 
additional  force  could  be  added  by  any  fur- 
ther comments  that  I  might  make.  I  refer  to 
that  oplDloD  for  the  grounda  of  my  dlasent  to 
the  allowance  of  a  rehearing  and  to  the  jndg- 


*Tbe  opinion  referred  to  was  as  tollowM 
HOHTON.  Ch.  J.: 
OnMarehl.lHBfl.  Manfaall  H.  Glei 


HoHTON.  Ch.  J.: 

OnMarehl.lssB __. 

Qlenn,  his  wife  pxpcutedand  delivered  thetrproc 
oiefortl.KXItnlbe  trustees  of  the  Hon 


for  Frli-nrili 


t  the  I 


(!  Iim< 


In  the  dty  o 


payment  or . _, _ 

theirmortKiUre  de^dtoihehame  upon  Ibe  follnw- 
InBdeecrlbedrMlestale:  "  The  soutli  half  of  ihe. 
norlbweat  quarter  of  aectinn  twelve  |1E).  townihlp 
tblrt;-Iwo  i!C),  mnne  seven  (i>  veal,  of  Che  Slh  r. 
■  .InUarpercouniy.  Inthh  itate."  TbenoMaad 
81  L.  &  A. 


re  were  aubaequentlT  uslinied  and  trana- 
0  J.  B.  WatklDS,  tbe  piBlatlff.  Thisaodon 
.  .    .,_    ..^_,_ ,  -T  Harper 


kv  the  Indebtednm 


a»ll  the  mortnced  premuea  to  pay  the  Ind 
semired  tbereb;.   On  UuIB,  IWl,  tbr  d 

QleDDaDdwiraOledtberoUowliwanwDdi 

omlulDB  oapltoo:  "0}  Tbe  denjodantai  HarAall  H. 
QlenD  and  LllUeO.  Glenit,  for  their aDswer  to  plaln- 
UlTi'  petition  In  tbe  above  entitled  oauae  Oled.  dear 
each  and  every  aUecatloD  therein  oonlalned.  (A 
Tbeae defendants,  tor  a  lurlberanawer  toaald  petl- 
doo.ayand  allege  that  tbemidnoroandbotid  sued 
upoD  Id  this  actioD  bave  been  fallr  p«U  by  tbese 
detcDdantB  loiis  prinrto  tbeooDmenoeneotorUila 
acCiOD,  and  on  Or  about  tbe  Ut  day  of  Maroh,  1888. 
<3)  These  detendants  further  aver  chat  lald  note.  If 
Boy  there  be.  was  liven  for  a  loan  of  money,  and 
that  tbe  Intereat  on  mla  loan  was  to  be  at  the  lato 
of  ID  per  oeoi;  and  the  anonot  In  tbe  bond  was  to 
l>eartbeTate  of  TperoentiDterest.andS  per  oent 
of  aaldlnWreetls represented b;  tbe  monwaite  and  . 
note,  held  by  the  defeodaDt  Tbomaa  8.  HeffEtt.  and 
tbe  iDterau  on  said  bond  Is  therefore  ugurhiua  and 
Thesp  defendants  further  aver  tbat 
or  note  li  aon-nefotlable,  and  all  the 
iDi.-L>>uuvD  wet  forth  *ere  and  alwayi  have  been 
well  known  to  the  plalntlir  herein.  (M  Theee  de- 
fendaDtaturtheralleeetbat  tbe  plaintiff.  J.  R  Wat- 
klne,  Isamemberot  tbe  American  Banklnit  Aaeo- 
elation,  a  oomblnatioo  and  aaM>clatlon  baviorfor 
ilsobjiictaod  purpose  the  oontrolllnir,  regnbitlns. 
■od  BxiDB  the  araountof  money  in  aetual  circula- 
tion, and  for  the  ooncrollloK,  refrulatlny,  andDxIni 


a3hoc 


the  rate  of  Intereat,  and  . . 

bearaneeol  monnohariKd  and  to 

lt<  membeia  of  tbeir  ouslomen  i 

Thatsald  assoelatloa  Is  Illegal,  unlawful. 


obantvd  by 


reason  of  the  e 


trary  to  public  policy.    That  by 

latence  of   aald  oombfoatlon  a .  

aCoresaid,  fn  the  f urtlier«n«8  of  the  obleot  of  said 
oamblilBtioo.  these  defendants  bave  been  Injured 

— ■"  ■" "  and  their  ability  to  pay  and  meet 

-  -— " ^lledTW" 

jrtber  reUef  aa  rqui^lnav  require." 

Thomas  8.  HolTett,  one  of  tbe  defendanttk  Sled 

an  answer  and  oroaa-petltlon  to  — -  —  -. 

Qleun  and  wife,  and  also  to  fo 

->on  tbe  premises  deeorlbed  In, 
ecuted  on  tbe  lit  of  Harcb,  IB 


upon  tbe  premises  described  In  plaintiff's  petittoo, 

J  __  •■.-  ...  ^  March,  Iffls,  by  them  to  se- 

wltb  Intereat    Qtenn  and  wife 


an  answer  to  this  oroSB-iH-Utlon.    The  mort- 

pure  executed  and  deLvuredtotbe  home  cental aed 

tbe  following  pmvlilon:     "It  la  further  atrrvea 

"-at  In  caae  of  default  In  tbe  payment  of  said  bond. 

■any  part  thereof,  or  any  of  it ~-  -" 


»  of  the 
ranrof 

>ned  by 

>t  party  to  be  performed,  then,  and  In  that 
e  bond  seoured  hereby  shall  bear  Interest  at 
I  of  IC  percent  per  annum  from  date,  and 
nveyanoe  Bball  become  abnolute,  and  the 
f  the  seoond  part  be  at  once  enlitied  to  the 
Inn  of  tbe  aald  above-described  premlaea, 
bare  and  reoelve  all  tbe  rents  and  protllB 


lejiationsof  tbe  plaintiff's  petition  were  true,  and 
(hat  there  was  due  the  plalaCtlT.  as  therein  alle»d. 
from  the  derendBnIs  Manball  H.  Glenn  and  Ullle 
O.  Glenn.  <!.nO  eg  prlnolpal.  and  (Bi^U,  as  Intei^ 
eat.  ainrreiTBtlnR  Sli.iSS.U,  and  that  tbe  mongsire  In 
plalaMff'g  petition  set  fortb  waa  and  la  a  flrst  and 
— '--  lien  on  tbe  premises  described  therein.    The 

.:  Turtbpr  found  that  there  was  due  to  Ihe  de- 

frndant  T.  S.  Moffett.  fmm  Glenn  and  wife  tOS, 
wlib  interest,  and  that  tbe  morttrage  set  out  in  bla 

KCltlnn  was  a  Second  lien  upon  the  premlaea. 
Iisequenlly  Ibe  court  rendered  peisonal  Judg'- 
mentaupon  llsandlngsaptlnst  Olennand  wife,  and 
for  a  foreelnsureof  the  mortgaged  premisps,  and  a 
mic  thereof  to  pay  the  Judgment.  Interest,  and  ooeta. 
The  Judgment  or  dooree  of  foreclosure  provided: 
"— '-  h.'rehy  further  ordered,  adjudged,  and  decreed 
he  BJierlff  making  said  sale  shall  riivutfi  and 
?rio  the  purchaser  or  piirchaseis  of  said  mort- 


upon  the  con&rma- 


ebaae  Torihe  premises  so  si>ld,  upon  th 
tlou  of  Bald  sale,  as  provided  by  Ota 

D,s-z..byC00gIC 


Bbtkb}.t  t.  R&BHira. 


(tale  of  KaiMM  (Lam  tn&  ohap.  lOfi,  H  1,  Z,  W). 
conulolu  ■  deaoriptlon  of  tbe  pn>pnrQr  par- 
ilimiil  ud  tbe  unouot  of  numtj  paid  br  otoh 
pnrolwKr,  toMtiier  witb  thouDountof  ooMaupto 
Kid  dat&  and  atatluc  that.  aDleaa  redampUaD  la 
made  wKUo  elsbicen  ■noothathrmttn'  aeoardlii|r 

a&f    ■-'— —  - 


atatuteof  IMS.  tbere  It  any  m 

Impairment  of  the  oontraot  rivbta  rteoured  ui]di>r 
tbe  mortcaoe,  however  dlsbl.  it  la   uDoooacltu- 


AeniTi  sale,  dlreottai  the  aherlff  of  aald  oouatj  to 
nk«  POMeadon  of  aald  DtoriKued  premlaea.  aod  de- 
" —  ■■- ■»  aald  jNJTobaaar-   It  ti  beiwby 


Ddtllofttedetea 


jdaballbefor- 


h  at  law  and  In  eqalif.  tram  anjr 


rifht.  tnie,  lien,  or  IntenM  In.  to  ot  anlnit  tbe 
Donnnd  pramlaea  berelDbefore  deacrtbed," 
BMdooi  1,  ^  ud  IB  <tf  aald  obapter  lot  nad  a* 

"See.  I.  After  aale  br  tbe  Bbernt  of  any  real  ea- 
IUb  mi  eiegutlOD.  fpealBl  exeautlou.  or  order  ot 
■kbeiball,irtbe  real  oatate  sold  br  him  li  not 
aitijact  to  redemption,  at  once  execute  a  deed 
Ibncfortotbe  porobaaer;  but  If  tbe  nmelamb- 
'  ct  to  redempUoD.  be  ar  " 
-oaeracerUllaite  <■—--■ 
(rupnty  and  tbe  a 


^ IB  tbemfter  amordlnir 

10  ii«.  ihac  tbe  purobaaer  or  hft  betra  or  anlsna 
VII  be  enlltled  to  ■  deed  to  tbe  aame:  provl&d. 
■" wdeedofti    - 


ft  defendant  owner  may  redeem  any 


ma,  or  order  of  aale.  at  the  amonot  aold  for,  lo- 
Mher  wiib  tDtereat,  oMia,  and  taxea.  aa  provided 
iw  Id  tbla  act.  at  any  time  within  elcbleeo  montba 
fiDo  tbe  dar  of  aale  aa  herein  provided,  and  tball 
tt  tbe  nMantlme  be  entitled  to  tbe  poamaton  of 
tMproperty:  but  where  tbe  oourtor  Judfre  aball 
DmihUUiekDdaBnd  tenementa  have^Men  aban- 
ili>Ded.oraieDotocoup1ediDKOod  taltb.  tbe  period 
o(  ndempUon  for  defendant  owner  ahall  be  all 
■Mthstrmn  the  date  of  aale. and  all  junior  lien 
Mdna  dull  be  eotltled  to  three  mootba  to  redeem 
•fter  tbe  riplratloD  of  aald  all  montba.'* 
"Sec  M.  The  aberlS  ahall  at  on™  main  ■  rvtiim 
I'lllnlea  made  under  thla  aot 


DodB  the  prooeedlnaa  re 

tr  with  law  and  equity,  thall 

■Dd  direct  tbat  tbe  Merk  make  ai 


ctDfonaltr  with  law  and  equity, 
■meandillrecl  thutthf-'— ■-  — 

UMXiurna]  that 


To  ihe  Judgment,  decree,  and  order  of  the  court 
itFWiaB  the  tsmanoe  of  a  ocrtincale  of  purchase. 
si^r  chapter  lOB.  Lawa  lBy3.  J.  B.  Watklna,  the 
tUniltr  below,  excepted,  and  brlnoa  tbn  oaae  here 

TW  question  tor  our  determination  in  tblaoaaels 
nether  obapter  lOV,  I^wa  IBK).  relating  to  tbe 
■ki  ind  redemption  of  real  ealate.  waa  Intended 
III  llie  letlaluure  to  opanite  retroapeotlTelr,  aoaa 
loippirto  mortsue  contraotaeilatlns  atand  be- 
•m  lis  paaaaoe.  Involved  In  tbia  1«  the  further 
4wnlon  whetber.  If  tbe  aot  waa  Intmded  to  apply 
u  iDFb  contracta.  It  violatea  article  L I  ID,  of  the 
CDDintuUon  of  tbe  United  Rtatea.  wblob  ordains 
i^t  "no  attile  ahall  pasa  any  law 

InMrfuc  tbe  Otillnllonof  oontiaots."  Tbe  oon- 
milon  on  the  pan  of  tbe  plaintiff  is  that  chapter 
IB  ns  not  Intended  by  the  iHiilature  to  apply  to 
oonnge  conlracli  entered  Into  prior  to  Its  pab- 
■ve.  ind  that.  U  Buota  were  tbe  Intention  of  tbe 
niaklare  tbe  aot  la  unconatltutloiul  ■•  to  such 
conlracts.  It  la  admitted  upon  tbe  part  of  the  de- 
ll L  R.  A. 


_  apply  tc , 

aftBT  Urn  pasaaye.    It  la  oi ..-._   . 

which  anbalat  at  tbe  time  and  plaoe  of  maklntt  tbe 
oontrtMtatid  where  Itla  to  be  performed,  enter  Into 
and  form  a  part  of  ft.  aa  If  they  were  expressly  re- 
ferred to  or  iDcorpnrated  In  Ita  terms."  Cnlced 
Btatea  v.  QuIdot,  Tl  (T.  8.  t  Wall,  tat,  18  L.  ed.  tOH. 
It  haa  been  ruled  In  Selbert  v.  United  Stalea.  122  V. 
8,  EM.  80  L.  ed.  1161,  "that  the  remedy  aubelilln«  In 
a  atata  when  and  where  a  oontract  Is  made  and  la 
to  be  performed  Is  a  port  of  lis  obllKiirloi:.  and  ' 
that  BDv  subsequent  law  ot  tbeataie  wblcb  so  af- 
fcota  that  remedy  a»  aubatantlally  to  impair  and 
lesson  tbevalueof  tbeonnrractls  forbidden  by  the 
Constltutlan,  and  Is  therefore  void."  Anln  In 
Louisiana  v.  New  Orleans.  101  U.  S.  »»,  tS  L.  ed.  Iffl, 
the  court  held:  "Tbe  obll^tlon  of  t.  contract  la 
Impaired  by  auch  leglalatlon  aa  lesBeoa  tbe  elllcaoy 
ot  tbe  remedy  wblota  the  law  In  force  at  tbe  lima 
they  were  made  provided  for  enfonilos  them. 
Whatever  legislation  le«ena  the  elBcaoy  ot  these 
means  Impairs  the  oblbratlon.  If  it  tend  to  post- 
pone or  retard  tbe  entoroemratot  tbe  oootraot, 
tbe  obllsatloo  of  tbe  latter  la  to  that  extent 
weakened.  The  Latin  proverb  Qat  olto  dal  bit  dot 
—'He  wbog1veaqulokly|rlvea  twice'— baa  Its  coun- 
terpart in  a  maxim  equally  Sound,  Qui  Mritw  •iililt, 
iniiiui  wXKtt,— 'He  w&o  pays  too  late,  pays  leis^ 
Any  ButboriXBtloQ  of  the  postponement  ot  pay- 
may  be  effected,  ti  In  conDlot  with  the  conatltu- 
ttooal  Inhibition?' 

Whether  the  contract  sued  on  la  mndltted  or  at- 
tecled  by  the  act  of  ISO,  if  held  to  apply,  la  ■  teat 
totbe  onnstltntlonality  otthe  aot  K  that  act  les- 
sena  the  value  of  the  mortgage  or  ltsaeourlly.lt 

tbe  time  ot  lla  paasaye.  Tbe  act  provides  that  the 
mortguror  shall  have  elchteen  montba  from  tha 
date  of  sale  to  redeem;  that  a  receiver  can  only  be 
appointed  In  caae  ot  waato;  that  the  Income  during 
tbe  period  tor  redemptlan,  except  what  Is  neceaSB- 
ry  to  keep  up  rep^ra  and  pi«veat  waste,  ahall  go 
to  tbe  owner  or  defendant  in  execution  or  the  owner 
of  tbe  le«al  title.  Under  the  eipteaa  cuadlUon  ot 
tbe  morWage  sued  on.  In  case  of  default  In  tbe  pay- 
ment of  tbe  debt  seoured,  tbe  mortngee  Is  entitled 
"to  ha veand  recelv*  all  the  renis  and  profits  of  tbe 
tbe  mortnced  premlaes  to  apply  upon  his  note  or 
bond."  Under  the  former  law,  a  receiver  could 
bare  been  appointed  to  take  pcaMiBlon  ot  tbe 
mortnged  premiaea,  collect  tbe  rents  and  proflta 
thereof,  and  apply  the  wme,  leaa  eipensi^  to  tbe 
•allatactlon  of  the  debt.  Tbeactof  IBSadeprivea 
tbe  mortiragee  of  this  right,  and  therefore  of  a  part 
of  tbe  aecurlty  given  by  the  very  terms  of  his  mort- 


act  carves  out  for  the  mortgiun 
tbe  morttraged  property  an  eetal 


the  former  law,  with  full  rlsht  of  poaBe»l< 
without  paying  rents,  proflta,  or  taxes.  TJn 
former  law,  alter  a  foreclosure  and  aale 
mortgaged    premises,    tbe  purobaaer.  was 


AtDbluw,  Shawnee,  Sedgwick,  and  Wyaodoiir.and 
In  otber  oounllea  ot  the  slate  where  there  are  fre- 
quent sesBlontof  tbe<)ourts,a  sberiirx deed  iren- 
ally  Inueslnafewdaysaftertbesale.  Tc  uontend 
that  the  aetual  poaaewioa  ot  the  mortgaged  prem- 
iaea by  the  mortgajror  or  owner  tor  any  epeolDc 
period  of  time,  whether  It  be  for  all,  twefve,  oi 
elsbteen  monlbs,  otter  a  Judicial  Hie,  glv^  tbs 
same  aei  nrlty  to  the  mortgagee  aa  tbe  former  law, 
wblcb  pirmltted  the  purehaser  of  the  premlaes  un- 
der a  deorelBl  sale  to  take  poawsslun  m  soon  ai  the 


>  claim 


iDflrmed  ai 


As  was  toroibl}  observed  byAI- 
j..  in  unwnwood  v.  BuUer.W  Kui.l£4.»L. 
^.  4aG-  "It  cannot  brsatU  that  a  aale  of  land) 
b  a  riRht  of  posseaslon  remaining  In  tbe  Indg- 
it  debtor  tor  a  year  and  a  half  thereatter  Is  tbt 


ogle 


Kunu  HcPBun  Coort. 


le  tlilnir  h  b  Mie  iritb  a  rt^bt^ 


ImiDMIlKle  pa«- 

..._iate.  It  laalinplr  (he 
way  from  Ihe  e*Utu  or- 


tii  IH'!"]!!  ruriUratlafnctlon.      ....... 

otiilmitlein  flt  Ihe  iiiiiritajro  oonlracl  la  llil« 
8iil<alunllHlly  Impiilred  "~ '*"     ""     '  """"  ' 


, _.  .   .   act  of  lgu3.1f  that 

L«  Upon  ooDtracts  In  exiiteace  at  tbp 
R  pHaeaiTp.  u  It   Injuriously  affecu   the 


',    If    B|1)llll-<1     t 


purity. 


StatM,  ffrn.  E<.aB,St  I^iAOSO;  KriDC  f.  WmtiarL 

[in  CT.  S.  KM,  XI  L.  ed.  BIO:  Buta  v.  Muacatints  IB  D: 
8.8Wail.S7MBL.ed.  (BO;  Port  of  Mobile  T.Dnlted 
IIBD.  ».«».»  L-ed-aai;  Curian  v.  Arkao- 

[J.  a  Ifi  How.  SIB.  14  L.  ed.  Tift  Loulrlaiim  V. 

riPBiia.  lie  U  U.  ;KM.  M  U  ed.  133;  Selbert  v. 

fl4itn  IKi  U.  B.  XM,  30  L.  ed.  Uau  Bdwardi 

V.  Keaizcy.  eaU.  S.MS.»  [.6d.7ii3L  Aiiuaialnliif 
tlieoonaliiuUonalltyof  obapler  li«  to  jirior  ooa- 
traoia.  we  are  refi-rred  to  ConnnoUoiil  Hut.  L.  Ilia. 
Co.  V.  CuBhman.  108  U.  8. 51.  »V  L.  sd,  •M:  Morlpy  v. 
LakDBbore&M.8.H.Co.liflD.fi.lia.»<  L.pd.ftS; 
'  Nut.  Bank  v.  Franoklvn,  Liu  D.  8  T<7, 30  L. 
CurUB  r.  Whitney,  W)   li.  S.   la  Wall.  88.  fl> 

■"     ■--      ■     ■.  Oreenhow.  107  C  S.  TUB,  K  L. 


i-d.  825;   Cui 
L.ed.  E13:  j 


V/n  llilTik  Thlaoonduilon  li  fully  Bupported  by  tbe 
jm-Bl  wi.'1jttat  (if  aulbuiity,  4ad  especially  liy  the  de- 
olxlnni  of  the  Siijiri'iiie  Court  of  tbe  United  3iati«. 
wliiL-h  are  Clin ir>i 111 UR  In  tbe  Intcniretaltoa  of  Ibc 
protiBloiii  lit  Ibu  Fedi-ral  ConBtltuilon.  la  PouadB 
T.  l^>dK•'la,  fa  Kan.  UH,  U  was  rult-d  that,  "  tbe  sale 
or  luiHl  fordfllnquent  tazea,  under  the  alatuMi.  oou- 
ttlluit-BB  (wutruut  betweeo  the  purcliniu.'r  and  the 
BEBU'.  the  t4^uia  uf  which  are  found  In  the  law  then 
luforoe  .  .  .  Allmatl«rBrelatlvetolbeaaleand 
ctiuvcyanopoflandtorlaxea  under  any  prior 'tntuu 
Bimll  U.'  fully  onniulet«]  aoonrdlnR  to  the  lawa  UD- 
d(-r  whiuh  tlu'r  nrlirluau^  tbe  game  aa  If  tuub  lawa 
nmahivd  In  force."  lu  Dlxby  v.  ItHlley,  II  Kan. 
8uB.  Brewer.  J..  Bpeaklntr  for  the  oourl,  in  refcrrliijt 
tolhen.'dcnipTlon  law  of  Che  tita  of  June.  liWI.  ob- 
■ervedi  "  It  la  lUi'iBtt.-d  that  under  tbe  law  In  force 
at  the  time  of  tbe  deoree  and  sale  the  debtor  tiail 
two  yenrt  to  rHli«m,  and  tberefore  Che  shorlll'ii 
di-ed  was  void.    Tbe  note  and  uiorluave  were  oie- 

aaected  by  Ita  pmvlBlnnB."  He  cited  Droniion  v. 
KlKile.  U  U.  a.  IHntr.  Bll,  II L.  ed.  143,  In  Ourleii  v. 
WHliera.  I*  Kan.Sta.  Valenllne,  J.,alatpd;  ''At  tbe 
time  wldmiirlinigewaaejieouied  (In  l«S8i  there  waa 
DO  law  authorlzlnir  a  redeinpilon  of  land  from  a 
Blii'rIirBBRle.HndlbetaworJuiiei.lMKUoir-  '-  - 
7(B).  cHuuut  have  a  ratniapocttre  i 

tiiapuly  to  Bald  monjraai^.''    Invtt.. 

prcfislunB  of  ihls  court  delivered  by  such  emlni 
and  piiluHiahiuK  JurlaU  hb  Drewer  and  Vahmtl 
and  coiiBldcriiiii  t'lHt  Beotton  1  of  chapter  lOB  uro- 

Iii  iMiie  an  unlit  lubjecl  to  redemption,  Wf  ct  ' 

the  k-itlslature  did  not  Intend  that  theprovlalni 

the  act  of  lB.i3  Bhould  apply  Co  mortiratre  cuntraota 
cxIbiIdk  al  the  date  of  lla  pawaire.  No  aiutute, 
bowei'or  positive  In  l(a  term*.  1b  to  be  conatrued  a* 
de»irm>d  lo  Interferv  with  eilailntr am tracCA,rbthti 
of  M  liin,  or  aullsi  and  eBpfKiltilly  veaced  rljrhta.  ur 
lin  (h.>  Inuiitlon  that  It  ahould  t>o  opersle  1b e^ 
pitTMy  A-Clared.  And  courts  will  apply  new  sta. 
utt-a  inily  lo  future  cava.  unleM  there  la  Bumetblnn 
III  lliu  very  natuni  uf  tbe  caic,  or  la  the  lanicuaii^ 
of  tbe  newpmrialim.  which  (hows  that  they  wer 
fntcnded  to  liBve  a  n-troaollve  operation.  Potter'. 
Swirr.  tUat.  Th  Id.  m  llH,  niitti.  He^KWlck.  In  hia 
work  DD  (III'  Conatruulon  of  Stalbtea  and  Conal* 
tutiiiM  liM  rd.),  afieiBlBtlnR  that  the  retruaiieotl' 
or  retroavllve  aiatntea.  Indet«ndenlly  of  cenn' 
flxceiitioiia,  are  within  tbe  ecope  of  tbelc|[Mall< 
authority,  yi't  aaya  that  "aui'b  lHwa.aB  a  irtnenil 
rule,  are  oliii'ctlonalile,  and  tbe  Judleiary  will  r'"" 
all  kiwi  a  proaiH-cllve  operation  only,  unleaa  t 
iHiiHuaire  la  so  eli-ar  at  not  to  be  iUH«ptlble  uf 


operatlOQ  ao  aa 


Oiiui-iB  n-fuae  lo  iilve  ilatntea _  . 

nniotloD,  unli«8  the  Intention  It  w  cluar  and  putl. 
Uveas  by  lui  pnaall'tllty  to  admit  of  any  other  oon- 
MruuUiiD."  riMre  IM.  If  tlie  leicltlalure  liiCendcd 
ttaeaoCtolieit'lniapeoUve  In  tta  npenitl 
-      .    -    --. , .,,_  („|l^„in 


Jfc  Mc-Cr 

Ont.  II  U  ed.  atTiGanlly  v.  Bwlnir. 
H  L.i-4  n*k  fcrwirttClly  Bank 
•   >   fcTbuni. 


..u,  a.  2  II 

IT.8,1IH..W.  ,.  , 
IC.  R.I«M1    L 
iilB:  nark  v   Ri'yhuni.  Tfi  0.  «.  B  Wall   a.2,  IB  ' 
. _  STill:  Walker  v.  Whllebiad. HI  t).  K  16  Wall,  i 
»   L.ed.ali;:  Howard  y.  Huirtwe,  BB  D    P.  M  Hl    . 
4al,ld  L.ed.7I>8:  Planti'm' ikink  v.  Bharp,  4T  U.S.B 


«d.  iilB:  <^rk  v 


Wall.  610.  SI  1. 
WU  B.Bn.<B 

81U  R.  A. 


I.  417;   Ouni 


,  «U.  1 


1.   Co. 


[cirley  v.  Lake  Ubore  A  M.  S.  K.  Co.  i 

UBhman  Caae,  tbe  action  was  betw 
baser  of  the  mortKBired  property  al 


iro.    Id  the 


3t  Of  miirljtatred  pi 


torltdidnotdlmlnli 


obllKHtll 
haps,  have  oil 


boiiRh  the  mortrairi'  waa 

ily  Iheoblliniihia 
bytlieaotof  IH:9, 

borten  the  period 
r  lake  away  any 
.  by  I'ZlstlnB  law. 
t.  The  statute  lo 
iuted.  prvscrlblnK 
ount  paid  or  bid 


sem.hadno  relation  to  Che 

_  . 3t  between  tbe  mortiraRar 

irtvBiree.    Tbe  mortgatror  mlKht,  per- 

oujd  not  be  burdened  by  an  Incnsued  rate 
-est  beyond  that  prescribed  by  aiaCHle  at  ih« 
e  eieoured  the  miirtmre.  But.  aa  to  tba 
Kee,  Ibe  obligation  of  tbe  oontraoc  waafullr 
ten  It  received  what  (he  mortfraire  and  atafc* 
force  when  tbe  mnrtipure  was 


oiled  oralteoted  tbo 


0  reduction  of  the  n 


irtBBRed  proiM'tly  at  decretal  iiale 


Inauranoe  oumpaoy 


the  I 


t,  wltb  Int 


dia 


aa  mortKHVor.  haa  received  all  that  It  waa  CDIltjiBd 

In  thla  case  therp  It  no  tbowlnc  Uiat  the  mart- 
^aicee  can  or  will  receive  all  that  lie  la  entitled  to 
di'innnd  under  tbe  decree  complained  of.  If  tbe 
plninilff  In  this  caiw  bad  reoalved  tbe  full  amount 
of  hli  morl«aiie.  with  interest  and  ooa(s,  be  would 
—  ^_  ,.___  r_  .L_  ..  -'-.y  Caae,  «M;rtii,  the  court 
■"■■•"'ni  iho  rateof  Inter- 
Ithln  the  courts  of 
joneprevloDBtoIta 
oftbel4tb  Ame-' 

United  Slate*. 

JuailceShlrakln  delivering  tlie  nplnlon.  ohai'Ti  _. 
"Interest  on  a  prlndnal  aum  may  bestlpuhiied  for 
In  tbe  oonlraot  Itself,  either  lo  run  fniin  the  dura 
nf  the  continct  until  It  matnn«  or  until  paymi-nt 
la  made:  and  Ita  payment  In  iuih  a  ease  la  aa  much 
a  nartoF  tlie  o  bll  if  at  Inn  of  contract  aa  the  prlncli«l. 
and  equally  witbla  the  protection  nf  Ihe  Conilliu- 


)n  the  lawnr  the 

irihe  >.tBte  do. 

.ifacontrHct,ln- 

11  luthe  nature  of 


Bt  Shall  aocrue,  such  liit(>n«i  i 
laxps.  and,  aa  betwi*n  the  p« 
It,  Bucb  Intereat  will  oontlnue 


•wnl,  or  antfl  tlii>  owner  of  the  caote  of  aoUoD 

ci>iii«idHl  OD  bPhiiir  nf  Ihe  plaintiff'  In  srmr.  lu 
n««d  KbaTB.thnt  Che  JudicmenclslUcif  aconLrncU 
inrl  iiidudea  within  tbe  mopenf  luolilltrallon  (ha 
duij  Lo  BUT  Inten-Bt  thereon.  Aa  we  have  i-een.  It 
kdoubilevche  duly  of  the  dpfportant  topM  ihe 
kitrreM  that  shall  nocrue  on  the  Jiidirmeiit,  If  auvb 
kienttbe  pn.'scrliiod  by  uatulP.  buttuch  ilury  la 
— ^  br  the  RtHEiite,  and  not  by  tb» * 


MlbeM 


cc  vlihlD  Ihe  m 


A Ihe  jud 
inlnii 


-Mltai^iriiain- 

K  oonaillutloniil  i>nv 
■  '-  rror.  The  m-iW 
t  are  wantlnit. 


Tbrnlann  amreontlii  imnllunt.    The  defendant  lii 
Ml  Toluntarfly  aaaputed  or  prr 

iiFtwfen  the  part  tern."  "    Thcee  a 
Failed  State*  caaea  reterreil  tn, 


nnDly.  II  Is  auiiapned  that  It 


t^wtllberr 
I  of  prooedt 


oonfuslnn  In  the 


lure  Id  f  oreoloslna  and 


7  Babmitz.  M 

wiling  mortoaaed  propratr.  Bat  the  Mt  of  DM 
llapJftDeoiaiMlly  provlclRS  that  In  Some  oisea  rnal 
eMiite  may  tM  snid  olihout  redpmp'lnn.  and  la 
other  OHxee  be  snid  anbji-ot  lo  redeiniiUoii:  henca 
ibeaol  doea  not  ooiDmariil  uolfurmity  of  proced- 
ure. Iawb  imL  uhap.  lOB.!  1.  Further,  the  sub- 
|n>tflr>n  i>t  eonfu*ilnn  of  proo'*diire  In  the  onurta 
ooiilil  he  u^pd  a>  effuotlvely  ainiliiat  the  decMoa  la 
Oroeiiirniid  V.  Rutlur.nif>ni.at  In  thKoase.  Thera 
•rure  manyJudainenUrendareil  In  this  state  befrire 
thn  nuhiffe  ur  clMpler  109.  frireclnaliiK  mortjcatn* 
ifeslate,  where  the aahinlld  notnccuruntll 
i  ptatm  of  Che  aoc  Yet  this  oourt  held 
_  ..  ..nusly  that  the  aot  hnd  nn  rc^msnoctlra 
operallnn  aniojudsini  ■.    - 


;c; 


t  will  be  reretsed,  af 


nXINOIS  BUPREHG  OOURT. 

Jtaata  BEAVAN.  AppL, 

Sarab  WENT  et  al. 

(u6in.nL) 

1.  Tha  eom^i>n-Uur  mla  that  'on*  dtl- 


kbwhlp  moat  bs  traced  thron^'h  ft  aofr 
raalclcat  ftUmt  oannot  be  rajevtadaii  repu>> 
nenl  nrlnappllcable  to  our  Inaillutlons  or  tba 

Mtory  adoption  of  the  ^feneral  prl&QlpLea  of  tha 

oommon  law  so  far  aa  aiipllcable. 

I.    Tha  rapeal  of  a  atetnta  wblch  abrosawl 


L  Untied  SlotM  HabUa. 
IL  Slale  Conttttuttoiu  and  •tatutas  and  Oietr  eon- 

m.  DteMoia  undar  tAc  Snglfih  Matala. 
C|«a  tbe  qucatlonof  an  alien'srlfibtto  Inherft, 

«e  WM«  to  Eaamn  t.  Unott.  p.is(.   —  (IMfii. 
rpoD  Ibequesllnnot  tbeellectof  stauConnita- 

■ICD.  we  natt  to  DeWolf  t.  Ulddletoa  (tt.  LJ  port, 
UtlUBGi. 

Tbe  elTeot  of  treatiri  upon  the  rlgbt  of  an  alien 
tDlDhent will  tomiaeaparBte  note. 

Ab  to  treuly  Buaranilea  to  aliens,  see  no's  to 
Sudoir  V.  Uartoian  (C  G  B.  D.  Cat.)  IB  I.  B.  A. 

Upon  thequnllODOf  tbe  dtablUty  of  aliens  and 
la.-  ncneal  of  nroperty,  aee  nolt  to  American 
Hong.  Co.*  TdDnllleiaa.)12L.It.A.B£9(lSII].>ind 
tasf  In  Toole  t.  Toola  IM.  r.j  I  U  B.  A.  tU  iiasj. 
L  OMTnf  SEotct  tOtuU*. 

By  tbe  aot  of  Coarreas  of  U aroh  S,  im.  i^iap.  M) 
a  Sup.  V.  e.  Ber.  Stat.  toI.  1,  ISIl.  1E31.  p.  SSSi, 
"An  Act  to  Restrict  tbe  Owitenblp  or  Real  Es- 
tiielD  the  Terrliorlca  to  AmeHcan  Cltliens.'*  etc., 
Ii  M  enaL-led  that  li  rhall  be  uDlawful  for  any  per- 
>D  or  ifirwHia  not  drliens  nr  tbe  United  BuiL«a,  or 
■bo  hare  nol  lawfully  dcobunrt  their  Intenilon  to 
bceitme  sucb  cltliena.  or  for  any  corporation  not 
owsd  by  or  under  ihe  laws  of  the  tJolled  Ptatea, 
Ror  tome  state  or  territory  of  tbe  United  Siaiw, 
tabtrestier  acquire,  hold,  or  own  real  e*eate  so 
■■ns Iter  acquired,  or  any  Inloresc  tfaertlii,  Id  sny 
(^iheierrtlortcaof  the  Dnlted  Slates  or  In  tbe  Dla- 
Itictaf  ''olumbia.  except  suvb  at  may  be  acquired 
ij  luberltanoe  or  In  cood  taltb  In  " 

nuaA. 


ooane  of  Jiistloe  In  (be  oollectlon  of  debra  hereto- 
fore creaied;  PrOTlded.  that  the  prublbltion  of 
this  section  aball  not  apply  to  caaes  In  wblcb  the 
riaht  to  hold  or  dtapiiee  of  lands  In  the  tTnlted 
Brutes  Is  secured  by  eilstlnn  treatlea  to  thedilzens 
or  RiibleoiB  of  (orelira  oounlrlea,  which  riabts,  so 
fur  as  tbey  may  exist  by  foroe  of  any  auch  trracy. 
Shall  continue  toeilat  so  Ioqb  aa  auofa  Ireailea  aia 
in  force,  and  no  Iodbot. 

n.  ataf  OotuflCulfoni  and  atotvbt  and  Oieir  e(m- 


An  act  of  the  lertalaturerendartnir  an  alien  ca- 
pable of  inherltlnB  as  If  be  were  a  oitlien  Is  a  re- 
moval only  or  the  defect  or  want  of  tnhorliabia 
blood,  but  cannot  by  construction  be  soeolarired 
aa  to  render  a  deceased  alien  onpable  r>f  tranamlt- 
tlns  to  auch  alien  an  Inherlcanoe.  CoPBieiiBtloiial 
Cbun-h  T.  Hurrls.  t  Ala.  181. 

A  STaieatsiutewalvloir  Ibarlirht  lo  escheat,  and 
iriTlna  an  alien  a  right  to  take  from  a  deceased 
alien,  makes  him  aole  heir.  altfaoUKb  [here  may  be 
othen  of  the  aame  relatlnpslilp  to  the  deoedent. 
who.  If  citliens.  would  take  as  hoira  alouK  wlth'sucb 
one.    rtitd. 

Tbe  Conalitutkm  of  Alnbama  of  tSTS.  to  which  tt 
Is  deelarcd  thai  forebrners  who  are  bona  flde  leal- 
dentsahHll  tDjnv  the  same  rlRhts  In  reeiiaot  to  tba 
pfl«si«alnn.  enjoyment,  and  Inheritance  of  property 
aa  naclve-hiim  cnlicna.  forbade  the  IcnialHUira 
to  moke  any  disci  I  ml  oat  I  on  aealnst  resident 
tnreltrnera.  but  left  Ibe  competenoy  of  Ihe  iaw- 
maklntr  power  quite  ample  to  ounlerTina  on  nnn- 
realdent  aliens  the  simeprar>PrtvrlfiblsumUnt  be 
enjoyert  by  auch  resldeiit  forrliiner*  or  by  Individ. 
uhI  or  nsturaliied  cltiKoa.  Nlcroal  r.  Phllllpl,  n 
Ala.  as.  «t!  (IWD). 

that  such  conttintfonal  pro- 


Illihoib  Scfskmb  Cocbt. 


Jas. 


8.   Aatetatovy  pr<rvWoBtIia>t  Mi«ct»to 
■Iwll  a— oMia  In  eqoal  part*  to  ii«zt 

of  kin  does  not  maks  Die  de«oen[  to  collateral 
kindred  Immediate,  so  u  to  iTotd  tfae  effect  ot 
allpnngE  of  anoeatonthronsb  wtiom  klo^lp  to 


APPEALbyplBlnllS  froma  decree  of  the 
Superior  Court  for  Cook  County  Biislain- 
ini:  H  demurrer  to  a  complatDt  filed  to  oblsEn 
I'nrtiiion  of  the  real  eatale  of  William  Went, 
(I  ccrnspd .    Affirmed. 
Tbe  facta  bk  slated  In  the  opinion. 


Meurt.  Prentlaa.  HontgoaMfT,*  Hall, 
for  appellant : 

The  "slstere  and  tbelr  descendants" aretian- 
resident  aliens,  and  as  such  are  Incspible  oE 
taking  aod  holding  real  estate  in  tbis  state  be- 
cause of  our  statute;  therefore  tbe  estate  de- 
scends ss  ''  intestate"  estate  b)  the  beir  at  liw 
or  ''next  of  kin"  "capable  of  inheriling-." 

Rev.  Slat  1803,  Hurd's  ed.  chap,  d;  i  Kent, 
Com.  p.  Ml:  TAm.L.  Rer.  pp.  G6,  (FI;  1  Jar- 
---I.  Wills,  p.  811,  and  cases  cited;   2  Bedl. 


boundlen  poirerof  the  lealslature  In  the  premises, 
and  not  the  Kraut  of  power  In  anr  nenee.    Ibtd. 

The  Alabama  Code.  1 1B14.  belnn  g  KSeOot  tfae  Code 
or  JBn.  provides  that  aliens,  resident  or  nonresl- 
dent.  mar  cake  and  bold  property  by  purchase  or 
do.iceDt  or  devise  Bs  natire  citizens.    Jbld. 

In  NiCToal  v.  Pbtlllpl.  supra,  a  wife  died  InteslUe 
without  otalldren  or  other  descendants,  noaseeseilof 
rcfl J  estate  held  to  her  Hole  and  separate  use,  leavlaff 
her  fausband  a  nHtuval-bora  clIlEen,  and  nourwl- 
dent  alien  brolbcr  and  sisters  tacrBurvlrlnE.  It  was 
hem  T  Mat  uniler  the  slwve  fcctluns  or  ihe  Coda  tbe 
trothersiiort  sisters  took  the  estnieto  theekchnlon 
of  ber  hustiQud,  whose  marital  ni;hts  Lad  l>i!en  ex- 
cluded by  the  ounvejanoo. 
CalirornUu 

It  bas  been  held  that  Cat  Const,  art,  1, 1  IT.  does 
noMnhlbttstale  leglsluiioD  with  ret^pcut  to  tfae  rlffht 
of  an  alien  to  Inberlt.  Be  BlUinffs'  Estate.  W  Col. 
BK  aSH). 

ForelKxers  who  are  bona  Ode  residents  are  enti- 
tled to  the  same  rtsbla  of  property  under  th^  Oon- 
stltutionof  the  state  of  California  sa  nattve-born 
clIlieaB.  HltcheU  v.  Hanood,  8  CaL  lt8  nSW); 
9iemBSen  v.  Bofer,  0  (ML  »0  llSSe);  Norrls  v.  Uort. 
lecal.  eiT(lSSl). 

TheBtBte  ConstltutlODS  ezpnaair  prohibited  non- 
resident sllens  from  Inheriting.  Slemssen  V.  Bofer, 
and  Norrls  v,  Hoyt,  sujiro. 

In  Farrell  v.  Enrljrbt,  IS  Cal.  410  (IfifiW.  the  Inta^ 
tate.  a  resident  ot  the  state,  left  aurvlTlng  him 
neither  wife  nor  desoendanls  nor  parent,  and  only 
one  brother,  the  defendant,  and  one  alsler,  one  of 
tbe  plaintiffs.  The  brother  was  areelclentof  tbe 
BiBle.  but  tbe  alilor  and  her  husband,  tbe  plalntllfB 
In  the  action,  were  both  aliens.  Letters  of  admin- 
Iftration  were  taken  out,  and  under  tbe  probate 
proceedings  tbn  real  estate  was  sold  to  a  purchaser 
who  conveyed  to  tbe  defendant.  Partot  such  real 
estate  Involved  In  theiotkin  had  been  In  possewlon 
ot  the  defendant  ever  sinoe  Intestate's  death.  The 
ptalntltts.  who  bad  become  residents  ot  California, 
brougbtaotlon  to  establish  tbe  slater's  (Itle  to  balf 
tbe  property  as  coheir  with  her  resident  brother. 
The  court  beld  that  the  sister  had  no  claim,  as  she 
was  not,  at  the  time  of  the  descent  oast  within  the 
terms  of  Ca).  Const,  an.  Lin.  wblcb  provldn  that 
"forehroerawboare  ormay  bereHfcer  become  bona 
fide  resldentB  of  tbls  state  sball  enjoy  the  same 
rlghta  In  respect  to  the  possession,  enjoyment,  and 
Inheritance  of  property  as  oatlve-borD  Mtlsens," 
and  that  therefore  thesubseguent  leatdenoe  ot  suofa 
sister  did  not  letroact  so  as  to  confer  upon  her  any 
rlsbt  under  such  section  to  Inherit  any  portion  of 
tbe  real  ealete  of  which  bar  deceased  brother  died 


*  ease  tbe  oommon  law  bad  been 
adopted  Id  tfae  state  of  OaHfomla  at  tfae  time  of  tbe 
lotestate's  death,  and  there  was  then  no  statute 
afaanfclng  tbe  doetrlne.  Cal.  Const,  art.  1, 1  IT,  doea 
not  alter  tbe  poaldon  of  nonrealdent  alleiu  In  re- 
SIL.  R.  A. 


spect  to  the  Infaoriiance  of  real  ealate^  but  only  st- 
reets or  removes  tbe  dtBabUlty  ot  bona  Ode  nsl- 
dent  aliens. 

In  State  T.  Bogiers,  IS  Oal.  ISO  {ISHI,  the  court 
held  that  If  CaL  Const,  art.  1, 1  IT.  was  to  secure  s 
oertaln  prorectlon  to  sach  resident  aliens  as  miKht 
be  In  the  state  at  the  time  of  tbe  descent  cast,  yet 
ttwas  not  deelBued  to  com  prebend  all  tbelswln 
reepect  lo  tbe  same,  and  further  that  tbe  leKlslaiun 
could  not  abridge  the  prlflleire,  but  It  wssnul  db- 
ahl(4  from  eitendlng  it  or  adding  other  prtcileEea, 
ail  alleu  belCR-  secured  by  tbe  Consilrutlon  la  ibat 
one  privilege,  stale  lesislatlou.  In  so  fat  asltdid 
not  conflict  with  any  constitutional  restrlctlOD,  se- 
curing Bs  mBny  more  privileges  as  It  chose  to  gJra 

In  Ibe  above  oase  theoonstituUonBllty  of  theaot 
of  tbe  letrtBlatura  of  Olltornia  of  April  tS,  ISK  rel- 
ative >o  escheated  eslBtes,wBs  Involved.  Under  II 
o'  sucb  act,  aliens  were  entitled  to  hold  by  Inheii- 
tanoe  real  and  parsoaal  estaie  as  though  they 
were  native-born  citizens  of  tbestate  or  of  the 
United  States. except  (hat  no  non resident  torelgiMi 
ODUld  bold  sucb  eaute  witbin  the  llmlls  of  the  suta 
Ave  years  after  tbe  time  whoo  be  Inheiiied  tbs 
same,  and  In  cose  ot  his  qot  appearing  or  clalmlDt 
his  estate  within  such  period  then  the  same  was  to 
besold  upon  information  ot  the  attorney  oeoenl 
and  tfae  proceeds  depoelted  In  tbe  treasury  of  ihs 
state  for  tbe  benefit  of  such  nonresident  alien,  or 
bis  t6gai  represenlatlvee,  to  be  paid  to  them  atany 
time  wltbln  five  yean  thereafter,  upon  productlaa 
of  satis  laotory  evidence  that  they  were  the  legal 
belrs  to.  and  entitled  to  Inherit,  such  eetBte:aDd 
If  they  did  not  so  appear  and  claim,  and  produce 
sucb  evidence  wltbln  tfae  exteuded  term  of  Ave 
yeaiB.  the  same  became  state  propertr.  placed  to 
tfae  oredlt  or  the  school  tund.  The  propert.v  was 
claimed  by  tbe  state  upon  the  jrround  that  Che  sine 
esctteated  to  the  state  as  tbe  Intestate  died  seised, 
wlthouthelrscapableotlnhorltlnB.  and  tbe  defend- 
anis  demurred  on  the  diound  tbat  no  cause  ot  se- 
dan bad  accrued  to  tbe  state,  for  the  reaeon  that  Um 
Bve  yeara  bad  notelaT)sed8lnoelheylnherlted.  The 
ODurt  beld  the  act  was  consiitutlanal,  and  that  <ba 
statute  denied  Ibe  present  right  ot  the  state  to  Uk« 
tbe  property,  and  tfaal  it  was  a  good  answer  to  cos 
in  possession  to  Show  auoh  want  of  power  In  the 

In  the  above  case  It  was  Doutendsd  that  Cal.  Const 
art.  1. 1 11,  was  reatrlotlTe,  as  well  as  enabling;  that 
Its  terms  eioluded  any  other  rlahta  or  privileges  to 
aliens  tbau  tfaoaa  given.  But  the  court  held  sucb 
contention  was  erroneous,  as  tbe  Constitution  was 
not  a  grant  ot  power  or  an  enabling  act  to  tfae  leg- 
islature, but  a  llmllaUon  on  tfae  general  powers  of 
aleglalatlve  cbaraoler,  and  reetralned  only  so  far 
as  tbe  icetriotion  appeared,  either  by  eipre«  terms 
or  by  neosBsary  inference,  tbe  object  of  the  pro- 
vlaion  being  to  secure  a  oertaln  protecilou  lo  such 
reaident  alleusas  might  bein  tbeatateat  tbe  time 
ot  tbe  descent,  the  alten  btfng  secured  by  the  Con- 


Bbauv  t.  Wmr. 


mflo  CDDiplsliwnt  ttscea  bb  relntloaehlp 
wltb  WnUam  Wenttbrough  idieai,  iilll  there 
cube  DodoabtbBt  that  tlra  atstute  of  descents 
nnnea  the  estale  to  drac«nd  ImmedUtelj  front 
William  Went,  deceased,  tc  Appellant. 

"  The  next  of  bin"  lakes  immedUielj  from 
Um  intestate,  sad  not  immedUtelj  through  hte 
■lifD  iiDcestoni  The  statale  ii  very  plaio. 
The  lanfiuge  witb  refereace  to  thia  particular 
question  li  u  follona:  "Such  eaiale  shall  de- 
x^bA  In  eqiud  part*  to  the  next  of  kin  to  tbe 
iaiestaie.' 

Starr  &  O.  Rev.  8Ut.  g  0,  cbap.  89. 

While  tberight  to  inherit  cornea  to  him  Im- 
medlaiely  through  some  peraoD  who  was  an 

HMutlon  In  the  one  prtTlletv,  wblle  be  mlRfat  be 
Kcured  t>7  tbe  lealslature  In  as  manr  mare  aslt 
!toBC  lo  ^ve,— provided  there  itbb  nooonfltct  with 
IDT  cDonltutioDal  reetrtctlnns  upon  tU  power. 

Tbe  court  In  (hat  ease  referred  to  tbe  prior  de- 
aeioa  In  Farrell  v.  Bnrlsht.  12  Gal.  4E0  {leKi,  nOa- 
tlTs  to  the  construdloTi  or  aucti  aeaHDn  of  ftieCon- 
•Muttop,  and  Slated  tint  tbe  act  of  ins  «M  not  In- 

InNorrte  v.  Hoyt,  UCaJ.ElI  (im I.  plalDtHf  relied 
upon  ■  pateDl  of  Um  tTolted  State*  Inued  upon  a 
■xiDflrmatlon  of  aBtaot  fromttaeMeztoaDSOTem- 
ment.  and  tbe  derendania  alleged  ibai  tbe  ptaintut 
wua  forelrner,  and  was  not.  and  aever  bad  been, 
a  hooa  Ude  reHident  of  CallTomia:  and  furtber, 
that  tbe  detendanls entered  upon  ibe  land  In  ques- 
<ioD  uDder  an  affreeement  on  tbe  pari  of  tbe  plala- 
turtopajfor  ImprOTementB,  provMed  ttwas  et- 
ntdlihed  tbat  tbe  premises  belonged  to  him.  Tbe 
court  beld  tbat  Ibe  all^^  alleaa^  or  nonreal- 
deme  of  tbe  plaintiff,  tf  establlsbrd.  would  bare 
toutiluteij  DO  defense  to  tfao  loUon.  tbe  alien  t>e- 
Idk  entitled  to  bold  brant  of  the  parCy.  nnill  offloe 
tound,  and  tberelore,  uotU  lucb  time,  could  maln- 
talD  an  acUoo  of  e}eotment.  but  tbat  the  rule  waa 
(HAerwbe  In  caaeof  a  title  acgalrad  bfaotof  law, 

It  li  well  aettled  In  California  thattuider  tbe  laws 
otllexlooallensconld  Inbentreal  eatate.  HoNetl 
T,  Folk,  a  Cal.  KB  '1881):  Ramirez  v.  Kent,  2  Gal. 
MD  I18K>;  PMple  V.  Folsom.  fi  Cal.  873  (UU);  Merle 
V.  Itatbewa.  ss  CaL  ITI  ilBHi:  ttaooulllat  v.  Sanse- 
TiiD.  32  oai.  sw  (leeri. 

Tbe  ClTtl  code  of  CUItomla.  I  STL  ptOTldea  Uiat 
Uf  peraoD,  wlietber  oldien  or  alien,  mar  take. 
hiM,  or  dlapoee  of  propenr  wltbln  this  state,  and 
bT>ni>  tf  a  nonreaMeot  alien  take  br  siioci?Bslon< 
he  muM  appear  and  claim  tbe  prapertr  wltbln  tire 
yeanfrom  tbettlneof  iuoccMlonor  belMrted.  the 
propertr  In  auoh  case  b^nir  dlspoaed  of  aa  prorlded 
bTi:ileB.partl,of  tbeCodeot  Ovll  Procedure  of 
that  state.  Senlon  ItDt  enables  resident  aliens  to 
uke  In  all  caaea  by  niccenlon.  as  otttzena,  and  no 
Hereon  capable  of  aucceedlov  under  tbe  provision* 
of  that  title  are  precluded  from  sucb  suoaeaaioD  by 
rtason  ot  the  alienage  of  may  relative,  but  no  non- 
rcMeot  foreigner  can  take  by  auoceesion.  unleM 
beappeaia  and  olalma  mob  auocenlon  wltbln  Are 
Tears  after  tbe  death  of  tbe  decedent  to  whom  be 
dilma  aucceeston. 

Tin  coorl  In  oontlderlna  tbe  almre  seottoDi  of  the 
Code,  m  Billtain'  bcate  t.  Hauver.  K  Oal.m  (18M), 
eonstdered  tbat  the  word  "take.''  as  used  In  I  071, 
wu  l>road  enouBbto  Include  thetaUDKbrdesoeat 
■■  well  as  b7  pnrcbaae.  and  aa  uaed  to  Indloate  the 
taktns  or  acqulattlon  ot  proprrtr  tn  either  of  tbe 
Dodn  above  mentioned,  and  aa  not  conDoed  to 
the  aaqnlaltlon  t>r  pnreliaM:  and  further,  tbat  Itie 
tiklnr  of  propertr  "U  not  oonQned  to  an  alien  re- 
Minn  In  the  Mate,  ItTl  olearly  extending  tbe  right 
<o  aU  aUeos  wbetber  laaldent  or  nonresident  of  tbe 
atale,  tbo  foUowtns  aectloii  oonflrmbv  auch  luter- 
Sl  L.a  A. 


alton,  the  statute  casta  tbe  eatate  directly  uptn 

Bingham.  Lawaof  Descent,  p.  «8;  OotUnf- 
vood  T.  Piiee,  1  TeaL  41S. 

Aa  between  brotben,  a  fatber,  altfaongb  a 
medium  Mangvinit,  ia  not  a  medium  hartdi- 
latu. 

Biosbam.  Laws  of  Descent,  p.  492;  ParM 
T.  Ward.  26  Barb.  SSI. 

So  the  deeceodaDta  of  one  brother  ta.a  In- 
herit froni  Ibe  descendania  ol  tbe  other  ad  >»- 
finitum  in  case  where  Ihe  father  ot  the  broth- 
era  la  an  alien,  because  tbe  descent  ia  imme- 

MeOregor  v.  Oomttoek.  8  N.  Y.  408. 

ptetathm  of  the  precedlnir  one,  speakinc  of  non. 
reeldetit  alien*  taking  bysuoceaeion.  whieta  was  the 
eqolvalentof  deeoent,  the  sectlona  of  tbe  Code  not 
rlolatloir  the  prorlsiona  of  tbe  Oonslltutkm;  and 
tberefora  nonrealdent  alien  hetis  were  betd  entitled 
to  lake  equally  with  resident  belra. 

In  tbe  Bt)ove  oaae  the  court  followed  tbe  prior 
dedaloDln  Btate  v,  Bogen,  IB  CaL  IBB  (IMSi.  decided 
UDder  tbe  OonsMtutlon  ot  that  slate  of  IM9,  which. 
a*  ameoded  br  tbe  later  Constitution,  pro vldm  that 
(orelBDera  of  Ihe  white  race  ellgtble  to  become  alt- 
teens  ot  tbe  United  States  under  tbe  naturalliBtlDn 
lawa  tbereof,  wbllo  trana  ade  reatdenti  of  that  St*  te 
should  hare  Ibe  same  tlsbts  In  respect  to  the  ao- 
qulslUon.  pOMesslon,  enjorment,  tmnsmUalon,  and 
luberltani-e  of  propertr  aa  natlre-bom  citizens. 

Instate  V.  Lyons  (Cal.)  T  Pac.TeS  ilSSSi.  tbe  Intea- 
tatedled  leaving  nobelr*  resident  wltbln  tbe  state, 
and  a  public  admloMtiator  was  appointed  wbo  took 
pceeeeslon.  Tbe  petitioners,  all  nonrealdent  aliens, 
sought  to  lerereea  Judgtoen'.  obtained  under  Coda 
av.  Proo.  1 13«.  Id  fayor  of  Ihe  state,  alleging  that 
tber  were  tbebelrsstlawaudonlrheliHOf  Ibede- 
oeeBCd.  and  had  no  notloe,  actual  or  conatruotlve.  ot 
•uDb  proceedliuta,tbelr  petition  being  signed  bribe 
attomej'  In  band  and  at  la*.  Tbe  oourl  beld  tbe  pe- 
titioner entitled  under  I OTI  of  tbe  Clril  Code,  and 
tbat  It  waa  not  neceaaary.  In  order  forttiem  to  pre- 
sent tbeir  claim,  tliat  they  should  come  to  the  state 
In  person  and  claim  the  propertr,  llie  general  rule 
being  that  the  parties,  whether  tbe  plalntllf  or  de- 
fendant, Tvsldeni  or  nonresldBnt.  mljrbi  appear  In 
court  to  claim  tbeir  suppoeed  rlgfala  either  in  peraon 
or  by  attomer. 

In  thea)»Te  caae  the  court  foLowed  and  adopted 
tbe  conitrucUon  placed  upon  Cal.  Const  arc  1. 1  IT. 
by  the  court  In  the  caaea  of  State  r.  Rogers.  U  CkL 
UB  ami),  and  fie  Billlnga-  Bstate  (CaL)  1  Pao.  TO 
a8W>. 

Uhubeenbeld,underCU.ClT.  Code.l<ITl,wbMi 
provides  tbat  anr  person,  wbetber  citizen  or  alien, 
may  take,  bold,  and  dlapoeeof  property,  real  or  per- 
(bla  state,  that  an  alien  nonresident  of 


tbe  at 


1  tbat  Bi 


property  reeted  la  him  upon  the  deatb  of  an  In- 
teaute.  and  oonld  only  be  devested  by  bla  falling 
to  appear  and  claim  within  the  times  apedlled  In  tbe 
statute,  and  tbat  an  appearsnoe  by  attorney  was 
suffioleat,  personal  appearanoe  not  lieing  abao- 
lutely  neceaaary.  JIs  Guilford's  Bslats  v.  State,  If 
CaL  880  0886). 
So.  QPder  CaL  OlT.  Code,  I  nt;  the  court  tield  that 


necessarily  appear  In  peraon.  tbe  manlfeat  object  ot 
the  provision  ol  the  Codes  touoblns  sueb  matter  b»> 
Ing  to  Rive  to  nonrealdent  altenaanbetantlallr  Um 
■ame  rights  to  the  property  of  adeoeaaed  relative  as 
ware  secured  to  resident  aliens  tiy  tbe  ConaMtuUim, 
and  tbat  tbenfoTB  a  nomeatdent  alien  and  bis  as- 
signee bad  tbe  same  rights  aa  a  rcaldeatallan  and 
his  assignee,  and  further,  that  a  nonnaldent  ai>- 
peanMl.  whether  be  did  io  In  person  or  by  attorney 


Iixnifne  Sttprbhb  Codkt. 


Jul. 


"  DeaeaDt,''or  "  leredltary  •uccewion,"  liiu 
be«n  deOned  by  Blackainne  to  be  the  tfile 
irbrreby  a  man  on  llie  deatb  of  bla  aoceator 
acqubve  an  ealate  by  ilgbl  of  represeutaUon  as 


hell 


it  law. 


aConley'sBI.  Com.  p.  SOI. 

Id  ibecaae  of  MeOarthy  t.  Mmth,  0  N.  T. 
868.  Ihe  New  York  coutI  of  appeals  beld  Ihiit 
nndpr  Ihe  New  York  itamte  a  pcreoD  mixbt 
bavtr  collateral  as  veil  as  HdchI  ancestors. 

Tbe  word  "  HDcestor  "  In  this  connec'ion,  It 
basb4«B  Leid,  applies  to  ihe  estate  ibat  is  to 
descend,  BDii  tbe  common-law  rule  is eocbaajred 
by  our  stalute  thai  tbe  statute  should  be  beld 
to  mean  that  tbe  estate  of  an  Intestate  goes  Im 
mediately  to  theoext  of  kin  orbelr  atlaw,  and 


tbat  Id  this  case  William  Went  (a  the  antvstor 
of  ibe  fsiale  thai  is  in  descend,  and  not  tbe 
source  from  whence  BeBvaa  derived  bU  Ufa, 
or  In  the  taoKuage  of  Ihe  feudal  law,  hii 
blood. 

BiD^bam,  Lawsof  Descent,  p.  4B5;  McCar- 
thy V.  JfaraA,  «ui>ni. 

Tbe  commoonaw  rule  wblcb  problMied  > 
man  from  IrHdug  hisinherilsble  blond  Ihiough 
bis  alien  ancesloTs,  [sarnie  nf  descent,  and  baa 
been  spplied  purely  to  feudal  lenures. 

Jacktan  t.  Sattdan,  2  Leigh,  118;  Fureau 
T.  MidcelMn,  86  lona,  60»;  Calna't  Catt,  t 
Coke,  1;  Jaekton,  FtUSimmoai,  v.  FUzHim- 
mott,  10  WeDd.21,  24  Am  Dm.  196. 

Caaantt  ratione  legit,  eettal  ip»a  Itx. 


or  bT  an  asvlimee,  acd  that  to  ^ve  Ibe  word  "ap- 
pear" Bafotbermeanlntr  wouldnoltie  a  lltierslooii- 
ttrucUoQ  of  the  pnivli>lons  oltiio  Codes.  State  r. 
OairaMO  iCbLi  T  Pan.  les  (188N. 

Id  State  t.  Cariasco,  ■upro.aD  lotestate  left  a 
widow  and  a  minor  obUd  both  oonreaident  allini 
and  the  sum  Id  hand  uoder  tbe  admlDklrailnD  was 
under  proceedtoBB  iMiDiDmoed  purauaot  to  OniJe 
Clr.Proc.ll2W.pardlntolliestaEetrTOBur7.  Bab- 
tequentlr  Ibe  child  died  learlnrtbemoUierltsotilT 
beir.  nod  sbe.  bf  an  iasimmeatln  writing,  sold  and 
tnnsrerred  her  rlirbt.to  tbe  prooMids  of  Ibe  sale  to 
tbe  claims  at.  who  soueht  by  pellnon,  under  Code 
CiT.  Proc.  {  1272,  to  have  Ihe  money  paid  over  to 
bim.  Judfrment  Id  tbe  court  below  was  alven  In 
favor  oF  the  petitioner,  but  the  state  appeoled. 
olRlmlDr  tbst  ercD  If  tbe  widow  of  the  deoeosert 
oould  have  appeared  and  claimed  tbe  prooneds  of 
bis  estate  bor  asBlirnee  could  not  do  ao.  and  that  big 
Claim  rhowed  no  oauee  of  aolioo.  Tbe  court  beld 
ttiat  Cal.  Clff.  Code,  1 871.  cbanited  tbe  rule  of  tbe 
eommoD  law  and  provtOed  tbat  any  persob.  whsUier 
ottlisQ  ur  alien,  mlsbt  take,  bold,  and  dlspoee  of 
property,  real  or  personal,  witbln  the  staTe,  and 
that  as  the  pruvlelons  uf  tbe  Code  were  to  be  liber- 
WdUDDBrwasentltlL'd  CO  such 


Tne  words,  "aonreeldentallens,"  asusedlDHOTl 
and  ffrSoftne  California  CItU  Glide. were  interpreted 
aslndlcatlns  thoMi  wbowere  neither  olcIzenB  of  tbe 
United  States  nor  realdeotaof  the  state.  Btate  v. 
Smltb.TOCnl.  INdSSSI. 

Tbe  CalitomU  Code  of  Qrtl  Proceflure.  1 1K2. 
onlv  autburlzcsa  nonresident  alien  to  ihow  tbst  be 

from  (be  time  of  the  sucoeMlon.  and  gives  bim  oo 
■Dore  tbao  the  five  years,  and  suoh  Sre  years  bsve 
DO  reference  to  escheat  pruoeodloEs  oommenoed 
by  tbe  attorney  general.    Ibfd. 

Oal.  Const,  art.  9. 1 1,  which  proTldea  tbat  tbe  pro- 
eetrdsot  OieesiBies  or  deceased  persona  wbomay 
have  died  wlihout  leaving  any  "heir"  shall  oonsil- 
tutea  part  of  the  school  fund,  dnesootllmlt  the 
power  ot  the  lenislamre  lo  declnre  that  aliens  ma;  ' 
be  heirs,  but  speaks  of  the  proceeds  of  tbe  land 
ertdcD'ly  oontem  plat  inn  procedure  ta  the  nature 
oloUoe  found  by  wblch  cherlKbt  of  the  state  may 
be  asoertalDed  and  determined,   state  t.  Smltb, 

And  art.  1,  ■  IT.  of  tbe  ssme  Constltutfon,  pro- 
bltilis  the  leRlslature  from  deprlvlnr  resldeot 
foreliiners  of  any  of  tbe  tisbts  enjoyed  by  native 
dtlzens  with  respect  to  [be  acqulsltlOD.  possession, 
enloyment.  iransmlralon,  or  Inherlianoe  ol  prop- 
erty, aod  there  is  do  provision  In  the  Cnnailtutlon 
wblch problDIIB  the  legtslature  from  conferring  the  ' 
■aiD«  rights  upon  those  bnm  Id  toreltrn  countries 
wbo  have  never  been  residents  of  thesiste.    fhut. 

In  Ornillh  V.  Oodev.  T13  0.  B.  89. 28 1,  ed.  »M  ilSS,\ 
ttieclalmanta  were  both  aliens  who  had  never  taken 
steps  toward  oaiunUlntlon.   The  oonrt  beld  that ' 
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under  tbe  Constitution  of  Calltomla  as  then  In 
force,  foreigners  were  Invested  w|[h  tbe  same 
rl^rhts  In  reapeot  to  the  possession  and  en>)ymeat 
of  properly  as  native-born  dtlseus.  provided  Umt 
were  bona  Sderealdenls  of  the  stale. 

OalofAdo. 

Noutealdeot  aliens  are  oa  peMe  of  InharttlDr  prop- 
env  Id  tbe  state  of  Colorada  by  virtue  of  tbe  slat- 
utee  of  Ibat  staterOen.  Laws.  chap.  i.  I  IS.  p.  ta> 

UcCnnvllle  v.  Howell.  11  Fed.  Rep.  IM  <188S). 

By  tne  statute  of  that  state  above  referred  to.  aJI 
aliens  may  take,  by  deed,  will,  or  otherwise,  lands 
and  leoemeota.  and  any  Interest  lbai«ln.  and  alien- 
ate. Bell,  and  traosmlt  ibe  same  to  Ibeir  helnior 
any  oiher  persoos,  whether  suoh  heirs  or  other 
persons  be  c1t1?«nBof  the  Dolled  Slates  or  not.  and 

teaemi-nisBhallpasaanddeeDeDdlntheiametuinDer 
a*  If  such  alien  were  a  citizen  of  the  United  States. 
■ndltBhall  he  DO  oblecniin  to  any  person  bavlaic 
an  Intereai  In  suoh  estate  that  be  Is  not  a  clrlsen 
of  Ibe  Uulled  States,  but  all  such  persons  Hbsll 
have  tbe  same  rights  and  remedies,  end  In  all  iblOKi 
lie  plaoed  upon  tbe  same  footlnii.  as  naiural-bom 
citiiena  of  the  United  States,  and  the  i-ersonal 
ostMte  of  an  alien,  dying  Inieata to.  who  at  the  time 
of  his  death  shall  reside  In  this  Ftnte.  Bfaall  lie  dls- 
trlbuiedtn  llieaame  manner  as  the  estale  of  nat- 
ural-bom ottlaeoB.  and  all  persons  shall  tie  entitled 


Ttwas  contended  In 
that  altbnuKh  tbe  statute  was  broad  enoutrh  to 
Include  the  case  than  In  question,  yt  It  was  i>ot 
onristltuilonal  as  witbln  ibe  provtsluiis  of  I  ST  of 
article  i  of  the  Constlrutlan.  but  Ibe  ooun  upheld 
the  same,  for  ibe  reason  tbat  Cba  rights  guarnn  teed 
by  (be  Cont^tltutlDn  oould  nut  tie  taken  away,  but 
other  rights  might  be  given  to  tbe  same  or  lontber 
persons,  tbe  legtalnture  having  power  lo  go  fiinber 
In  conferring  suoh  rights  upon  allena.  but  do 
power  to  do  lea  tban  that  wblob  was  required  b7 
tbe  Constltutlon- 

nnder  Colo,  acta  Nov.  4. 188t  and  Apnl  18, 188B, 
aliens  were  capahle  of  Inherlilng  mining  olalms  In 
thaislale.    BiUlnin  v.  Aspen  Mln.  &  S.Co.  UFed. 
Rep.  838.10D.8.App.l,SC.C.A.lSi  0802). 
nilnoU. 

The  pnivlBtons  of  HL  act  I8BT  wet«  considered  In 
Wiinderle  v.  Wunderle.  Ill  til.  ta  IB  I.  R.  A.  M 
nVIM.  Bi-  them  B  nonreeldeni  alien  was  not  capa- 
ble or  B<-qiilrlng  title  to.oruklng  or  holding,  anr 
lands  rjr  real  eeuil«  In  that  slate  by  desoenL  devise, 
purchase,  or oihrrwlBe.  eioepl  that  the  helta  of 
alii'nswhn  hart  ibereTofore  acquired  landa  In  that 
state  under  tbe  laws  thereof,  and  the  belrsof  bIIodi 
who  might  ..rqitlre  lands  under  the  pnivlsloDa  ot 
that  act.  mluhi  lake  such  lands  by  devlsi- (»  de- 
•oent,  and  hold  ttie  nme  lor  ihNejcanknd  no 


.,  Google 
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Tba  legtaktDK  of  Ihta  »t>t«  liu  by  dlnct 
mctireDt  leppsleil  ihii common  law  rule. 

IIL  Rev.  Code  1B29,  p.  207,  ^£48;  Bev.  Laws 
1845.  cbap.  4,  g  1;  1  Starr  &  O.  Rer.  Slat. 
11.364. 

Tbe  act  of  1B6T  repeals  the  act  of  1851,  and 
proridra.  ftmoog  otbrr  ibinga,  "tbnt  a  nonml- 
deql  tlieo  .  .  .  111811  not  be  capable  of 
■rquirlag  title  to  or  taUog  or  holding  ml 

3  Siarr  A  C.  Iter.  Stat.  p.  SO. 

Where  a  atalute  1b  in  pan  raatrrin  with  a 
prinr  (lalute,  wbelfaer  Ibe  prfor  stamte  U  re- 
plied or  umcpealed,  to  discover  tbe  true 
mtanlDg  of  the  latter,  It  la  the  dutf  of  the 
court  to  ctinaider  Ibe  prior  atatute. 

CkvrA  T.    Orocker,  S  Maaa.   21;  Eata*  ■w. 


iphcslion.  Seeming  repugnance  ia  not  sum- 
cieol,  but  the  two  acta  abould  be  cooairued  aa 
in  pari  maftriu  and  effect  be  given  to  both 
if  poaaihle. 

23  Am.  A  Eng.  Edc  Law,  p.  81«.  note  Z, 
and  caaea  died;  Bhodt  t.  Bank.  S2  Iowa.  87S; 
Chetapeake  di  O.  Canal  Go.  t.  Baltivwre  dt  0, 
H.  Co.  4  QiU  A  J.  193;  Oram  r.  Seedtr.  ai 
Mich.  84,  4  Am.  Bep   480. 

The  IrEiflatuTB  which  uaed  (bis  term  (neit 
of  kin;  Intended  so  to  apply  ft  a^  to  describe 
Ibe  same  personi  whn  are  described  bj  tbem 
in  the  statute  of  Cbarlea  II.;  for  in  our  staluln 


inr.  If  incb  aUra  at  tbe  time  of  so  aoqtitrUir 
!^  lands  irasof  tbe  age  of  t*rcnl;-one  yours,  and 
DM  twenty- one  rears  of  a^etben  for  tbe  term 
Are  years  from  Ibe  time  of  so  acquiring  suob 
idB.aDd  If.attbefnd  of  the  tlnie  therein  llmlt- 
.Buch  lands  bid  not  been  aoPd  to  bnoa  Dde  pur- 
uen  for  value,  or  suoh  alien  heirs  had  not 
Nme  BDtuaJ   midents  of  the  state,   the   same 


o  the  It 


tbe  lands  of  other  atiena  under  tlie  ptovWona  ot 
ttialsot. 

OWrctloD  wsB  made  to  the  nnnol*  act  of  1887 
BpnD  llie  ground  that  It  did  not  allow  noorealdent 
llient.  who  would  bare  been  beireot  citizens  under 
the  Illinois  gtatute  or  desoenU  but  for  their  allen- 
Ue,  10  bold  mil  estate  which  they  might  otherwise 
Inherit  ai  heirs  for  snch  a  reuonable  length  of 
time  u  would  enable  the nt  lo  sell  the  same  and 
mnnre  the  proceeds  of  lale,  referenoe  being  made 
loaevpraJ  irestlei  oontalnlOK  provlilon  aa  follows: 
"Where  on  tbe  death  of  any  person  holding  real 
fSTiie  wlihlu  the  territories  of  the  one  party  such 
real  «8taie  would,  by  ih«  laws  ot  the  land,  desoend 
on  a  rtrlvn  or  subjeot  of  the  other,  were  be  not 
(tapquallSed  br  alle'  an.  such  cltlnn  or  aubleot 
Dull  be  iillnwed  a  reaaonable  time  lo  sell  Ibe  same 
and  to  withdraw  I  be  piooeeds  without  moleatatloo, 
uempt  from  all  duties  of  detniotlon  on  tbe  part 
otihe  goyernment  of  tbe  respeotlre  states,"  but 
ttecourt  held  that  the  appellants  be  In  tc  subjecla 
«f  the  grand  duohy  of  Baden,  wllh  which  itate 
ibere  waa  no  rreuTy  which  onnMlned  suoh  a  provi- 
•lon.  the  treaties  existing  between  tbe  United 
Uiusand  Baden  made  In  tbe  yean  18ET.  and  IMS. 
kariDg  reference  to  tbe  eilradltlon  of  criminals 
•M  u>  naturaliutjon  only,  oontainlng-  no  stlpubi- 
tlonaatottie  aoiutsltlon  or  traoafar  or  transmia- 
Am  oI  property,  mob  treaties  did  not  tafte  the 
Hnle*  out  of  the  provialont  ot  the  act.  Wud- 
ilerlST.  Wunderie,    siipra. 

It  ma  also  ooniended  that  the  act  Should  be 
Uberalty  conalrued  so  as  to  extend  the  exceiitlon 
bKOilonl  lo  theallen  belnof  clTliens  as  well  aa 
loibe  beMof  alleni,  aod  thereby  give  noureoldent 
ilieiia.  kindred  ot  ciiizena,  theright  to  lake  lands 
br  deacent  or  devise,  and  lo  hold  aa  therein  sped- 
M;  Out  tbe  court  held  that  tbe  legulalure  did  not 
kiiend  to  deolare  that  tbe  nonresident  alien  kin- 
ged of  olttiena  should  so  take  and  bold  lands  for 
nrialn  portoda,  tbe  dealgn  I>elDa'  to  prevent  the 
■ecnnutatlon  at  landed  estates  In  the  bands  of 
aoorreldeot  attena,  and  tberefor*  the  exoeptlon 
nuld  DM  be  aoonoetrued  aa  to  emhraoe  others  than 
tbe  olaM  of  peiBOne  therelD  epeoilloally  designated. 
BM. 


•Mated  I  e  of  article  1  of  the  state  OonilltutlnD. 
vbkk  prohlblied.  tnttr  oMu.  tbe  genera]  ssmmbly 
bOB  pisMng  looal  or  special  laws  obanglng  tba  law 
»4«MMt,tortbai«MiMitbBtltwasapeolBlln  Us 
ULKA. 


charaoter.  aa  oonfllolliig  with  wime  ot  tbe  treattes 
made  by  the  United  States  with  foreign  govero- 
meota,  which  ooaferred  upon  tbe  aubleots  or  oitl- 
aens  of  oertaln  toreiffn  oountrles  tbe  rbibt  to  take 
and  hold  lands  hi  thIsoouDtry  by  descent  or  other- 
wise, and  that  Inaamuoh  as  the  aot  was  overruled 
by  those  treaties  as  to  noorealdent  aliens  k>  pro- 
teoied  by  iheiD,  tta  eSeot  wss  to  deprive  the  non. 
resident allena. not  so  protected  by  ihetreatlee.  of 
tbe  rIffaisolotakeindboU  lands  In  thatstalA.  and 
to  leave  those  who  were  proleoled  t>y  tbe  tieatlea 
In  full  enjoyment  of  the  rights,  thus  maklntr  a  dla- 
orimlnatlon  between  tbe  two  clHuea  of  allena,tbe 
aol  claaslfylnff  allena  Into  those  who  oould  take  by 
loberllance  and  those  who  oould  not.— the  court 
held  that  It  the  law  oould  be  rmarded  aa  speoial 
becaoss  It  did  no*  apply  to  aliens  protected  by 
treaties.  Its  speotal  charaoter  In  tint  pa  rtloular  was 
produced  by  the  treaties  and  not  by  the  provisloDa 
of  suob  statute,  the  aot  being  fuUciently  general  In 
Ita  terms  to  embrace  all  nonresident  aliens  except 
tbme  Inoluded  Intheeioeptlon  speoitled  in  1 1:  and 
further,  that  the  llmltatloo  of  Ita  general  ippllca- 
tlon,  arising  from  tbeexerotaeof  the  trcoty-mak- 
Ing  power  ot  tbe  Federal  goverameot.  did  not 
make  It  epcolal  within  ibe  meaolng  ot  tbe  state 
Oonstiiutlon,  and  therefore  Ibe  act  was  geaeral  aa 
applied  to  all  nonresident  allena  not  protvoted  by 
treat  lee,  and  even  It  It  had  In  express  terms 
excepted  from  Ita  operations  those  oiiiiens  orBul>- 
Jecte  of  foreign  countries  lo  whom  Ihe  right  to 
take  and  hold  lands  In  tbe  United  BUtee  bad  been 
secured  by  existing  tninties.  It  would  still  have 
been  a  general  law  aa  to  a  large  numlter  of  nun- 
resident  aliens  not  embraced  within  thadaaa  so 
eioepled,   Jtrfd. 

And  tbe  court  further  stated  that  this  act,  repeal- 
ing the  previous  aot  of  IWl  oontlnued  the  prlvll. 
eaeaott  jl  act  to  aliens  who  had  acquired  lands  In 
IlilDOlB  under  It.  and  conferred  upon  their  heirs 
the  right  to  take  by  devise' or  deeorui  a  defeasible 
esiate  in  such  lands,  and  therefore  Ibe  embodltneut 
or  tbe  exception  In  the  aot  of  1887  did  not  make  It 
a  special  law  within  tbe  meaning  ot  the  state  Con- 

And  further,  ttaatastalute  ought  to  tw  upheld  by 

IbeoourtB  nnli-«a  It  was  clear  that  It  oonflloted  with 
the  Constitution,  aod  aa  It  waa  not  clear  that  the 
conetliutional  prohibition  against  special  legisla- 
tion was  Intended  to  refer  to  the  oparatloa  ot 
SUte  laws  upon  dlfterenl  clanes  of  rorelgaers, 
butnnly  to  their  operation  upon  different  class- 
es among  the  dllieiis  of  tbe  state,  and  that 
rtlBcri  ml  nation  among  different  olnares  of  non- 
resident aliens  was  intended  lo  tie  forbidden  by  tbs 
prohlbltlOD  of  special  l^nslation  chsntrlng  the 
be  held  to  be 
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distributed  to  the  next  of  kin  a«  welt 
real.  It  csDDOt  beuid  tbe  )egia1stu re  intended 
tbat  oii)j  tbose  who  could  on  Clie  priDciples  of 
the  commou  law  inherit  real  property  should 
tnlie  tbe  personal  property  M)d  esclade  all 
uiherrelaiiTesln  tbe  same  de^ee  of  kindied, 
vol  that  miiat  be  tbe  case  noless  tbe  leglslalun 
niennl  two  different  descriptions  of  persoaa  hy 
ibi!  I'nme  words,  of  whicb  there  is  not  tbeleast 

Reeve.  I«ws  of  Descent,  pp.  IT.  18. 

Our  statute  of  descents  and  the  statute  of 
Cbartes  II.  respeciiog  tbe  distribution  of  per- 
sooal  property  are  almost  identical. 

23  dk  S3  Car.  IL  chap.  2;  Reeve,  Laws  of 

descent  nor  traDimlt  ttiemto  others  as  btobniraby 
tbe  common  law. 

And  the  ooun  alto  stated  that  the  act  Of  18B7. 
In  eDBoUng'  ttiat  "■  nonrpsldent  alien  .  .  .  shall 
not  be  capable  of  aoqutrlni  ItUe  to.  or  taking-,  or 
boldlDii  anr  land  or  real  estate  In  this  state  by  de- 
scent." was  merely  declarator;  of  tbe  common 
lair,  by  whlcb  If  a  man  left  no  olber  relations,  but 
alleoE.  his  lands  eaobeated  to  the  state  without  oC- 
acelound.    Ibid. 

And  also  that  the  object  of  the  eioeptloo  to  the 
statute  was  to  save  the  rtRbiB  oF  those  aliens  who 
Dad  already  "aoqulred  lands  In  this  slate  subject  lo 
tbe  laws  (hereof,"  that  was  subject  to  the  provi- 
sions or  the  IlUnots  act  of  18CL    IbiO. 

And  it  was  further  stated  that  by  the  me  of  tbe 
'  words  "beha  of  aliens  whn  may  acquire  lands  un- 
der the  pruTlstoQS  of  this  act."  as  found  in  the 
atraieacc.  reference  whs  made  to  the  case  speciSed 
Id  tbe  8tb  section  thereof,  where  a  nooreBldent 
alien  ownlns  lands  in  tbat  slate  at  tbe  time  the  act 
took  efteet  disposed  ol  tbe  same  during  his  life- 
time, taking  security  for  Uie  purchase  money,  and 
arierwarda  he  "or  his  nooresldont  beirs"  agulu  ob- 
tained] the  title  on  a  sale  made  under  a  Judgment 
or  decree  enfordng  payment  of  any  part  of  such 
purchase  money,  and  that  the  nlaimanta  did  not 
ception  mentioned 


Desceol,   p.   8S,   and    casee  cited;    Bate*   t. 
Brvwn.  73  U.  S.  6  Wall.  710, 18  L.  ed.  B35. 

In  coDatnilbg  the  meaning  of  tbe  words 
"oezt  of  kin"  as  used  in  the  statute  of  Gbarlei 
II.,  tbe  rule  adopted  by  the  court  waa  tbattho 
"—of  blood  was  not  to  be  regarded,  but 
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lot  the  heirs  of  an  alien,  the  Intestate 
cltixeo  and  resident  of  tbe  United  Scales  at  the  time 
otbisdeath,biit  they  came dlreotlywitblnthelerms 
of  the  principal  or  enacting  clause  of  section  1.  for 
the  retiBon  that  they  were  reeidents  and  subjects 
of  the  German  empire  and  nonresident  aliens,  and 
were  by  the  enacUng  clause  of  (I,  expressly  and 
expllclily  declared  to  be  laoapable  at  aoqulrlns' 
title  to,  or  taking  or  holding,  any  lands  or  real  es- 
tate In  thatFtate  by  descent,  and  therefore cou Id 
noltaltsby  tnherttanoe  from  chelrdeceaBed  brother, 
the  act  of  IBS7  being  a.  valid  law. 

So,  tbe  alien  beirs  of  olllzens  are  not  jnoluded 
among  tbe  "belts  of  aliens"  to  whom  tbe  Illinois 
act  of  IUSI  gives  a  certain  tl-ue  In  wblcb  to  sell  the 
lands  of  tbeir  anoeator,  or  to  become  residents  of 
the  state.    ItM. 

A  alai  Jte  as  to  the  right  of  aUsns  to  hold  prop- 
erty wbtob  Is  general  as  applied  toall  Donreeldeat 
aliens  who  are  not  protected  by  treatlea,  exoi-pt 
who  have  already  acquired  lands  or  who 


may  acquire  them 
specified,  doee  not  violate  a  constitutional  prohibi- 
tion against  UiCbI  or  special  laws  changing  descent. 

ibia. 

The  nonresident  alien  belts  of  a  deceased  dtiten 
of  tbe  United  State*  do  not  take  such  an  Intareat 
In  the  lands  of  the  deceased  as  tb^  can  bold  until 
the  state  Interferes  wltjh  than  and  the  Interest  so 
taken  by  them  cannot  be  regarded  as  valid  until  a 
Hie  in  a  direct  proceedtiw  li  InsUtated  br  tbe 
sUte.  IMd. 
81  L.  R.  A. 


Yem.  124-,  Reeve,  Laws  of  Descent,  p.  70;  Sog- 
ert  V.  Wtller.  S  Bist.  169;  CampbelFt  Appeal'.lli 
Conn.  290,  24  L.  R,  A.  687;  malh  t.  WhiU.  5 
Conn.  228:  BiUhtnae  v.  Coaler.  8  Day.  166,  8 
Am.  Dec.  £65;  Bush  v.  Bradky.  4  Day,  298. 

When  feuds  first  began  to  be  bereditarv  it 
wai  made  a  necessanr  qualification  of  the  heir 
who  should  succeed  to  s  feud  that  be  should 

Jn  that  oase  the  lends  of  a  deoeased  dtlieii  of  tbe 
United  States  were  claimed  by  his  nnnresldenB 
alien  heirs  whoae  title  was  void  under  the  lUlnola 
statute  Of  188!',  and  It  was  held  that  the  iQlereM  In 
the  land  descended  to  the  next  of  kin  oompetent 
to  take  under  tbe  IlUnote  statute,  and  that  there- 
fore the  widow  of  tbe  intestate  wbo  survived  him 
was  entitled  to  take  the  whole  o(  the  land  UDdor 
tbe  statute  of  descent.  Ker.  Stat.  obap.  as,  B  1. 
cLfl. 

In  Scbultie  v.  Bohultce.  lU  Hi.  Oa  IB  I.  B.  A. « 
(ISBS).  wherein  the  Illinois  statute  of  USTwas  in- 
volved, tbe  court  distinguished  the  oase  from  the 
preceding  one  of  Wunderle  t.  Wunderlc  supra, 
upon  the  around  that  to  the  latter  ease  there  vraa 
no  treaty  eiistlng  between  the  grand  duchy  of 
Baden  and  tbe  United  Btates  of  which  (be  claim- 
ants could  take  advantage,  while  in  the  former 
case  a  treaty  existed  Iwtween  the  United  Statea 
and  the  Haogeatlo  republic  of  Hremeo.  under 
wblch  the  noQiesident  alien  helta  of  a  deoeased 
citizen  of  the  United  State*  had  power  to  sell  thf 
land  of  the  deceased,  which  tbey  would  have  In- 
herited but  for  tbeir  alienage,  and  to  withdraw 
their  prooeedi  wlthlna  given  Ume  from  tbeir  an- 
oestor'e  decease. 

It  seems,  therefore,  tliBt  If  there  had  been  a 
treaty  Id  existence  Id  the  case  of  Wunderle  T. 
Wunderle.  supra,  the  nonresldentalien  heirs  would 
have  been  entitled  to  tbe  bencflt  of  tbat  treatyi 
but.  In  the  absence  of  such  a  treaty,  the  state  law 
oontrolled,  and  therefore  the  claim  of  such  alien 
heirs  to  tbe  beneBt  of  tbe  exoetitlona  to  the  Dll- 
□ols  act  of  18ST  was  barred. 

So.  In  Ryan  v.  Baan.  US  IlL  XSl  lUOB).  Om  ooort 
adopted  tbe  construction  placed  upon  the  UUnola 
statute  of  18ST,  In  the  case  of  Wunderle  v,  Wun- 
derle. nipra.  and  held  that  nonresident  aliena, 
nephew  and  nieoe,  were  not  entitled  to  take  under 
tbe  will  of  a  naturalized  oittMn. 
Indiana. 

The  Indiana  statute  of  March  B,  isn,  provide* 
"^hst  It  shall  be  lawful  for  any  nonresident  alien 
to  acquire  real  estate  in  this  state  by  descent  orOe- 
vlse,  end  to  hold,  sell,  alienate,  and  convey  the 
same  as  if  he  or  she  were  a  citlaao  of  tbe  United 
States,  but  the  time  during  which  such  alien  may 
thus  hold.  sell,  alienate  and  oonvey  said  real  estate 
shall  expire  eight  years  sf  lar  the  final  Bettlemant 
of  the  decedent's  estate  from  wblch  suoh  real  es- 

The  same  act  provides,  1 1,  that  tt  such  nonred- 
dcnt  alien,  who  bas  acquired  land  tor  such  limited 
time,  shall  die  before  the  eipiratlnn  of  suob  time, 
tben  Ms  helia.  If  bona  fide  reeldenia  of  tbe  United 
States,  iball  Inherit  and  succeed  ss  tbey  would 
have  done  If  their  anoeator  had  been  a  realdent  of 
tbe  United  States. 

And  1 8  of  the  same  provide*  that  the  oonresldeot 
alien  beirs  of  any  resident  of  this  state,  who  sbaU 
have  died  before  the  passage  of  this  aet.  may,  dur 
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be  of  tha  blood  ft,  that  U,  lloeallr  descended 
timn.  tbe  flrsi  feud&torj  or  puicbaser.  In 
cODwqueDce  whereof.  If  a  TBS»al  Hied  seised  of 
a  feud  of  bis  own  hcquMng  or  fevdum  jioavm, 
tt  could  not  dncend  to  any  but  hit  own  off- 
(priog.  DO,  Dot  even  to  hU  biolber,  because 
)w  ffai  not  descended  oor  derived  his  blood 
from  the  first  purcbaser,  but  if  it  was  a 
AwAnn  antiqnvm,  that  Is,  one  descended  from 
nia  uicestor,  .  .  .  sucb  collateral  relation 
19  was  descended  and  derived  bis  blood  from 
tbe  flrat  purchaser,  mi^lit  succeed  to  tou^  in- 
beritsDce. 

%  Bl.  Oom.  SSO. 

In  course  of  time  tbe  feudal  rigor  was  abated, 
sod  a  fictitious  method  was  tnTeuted  b;  which 
Ibe  coUateiat  relaliona  of  the  holder  were  al- 


2  BL  Com.  SSO,  234i  Oam^telCt  Appeal, 
tupra:  24  Am.  &  Eng.  Euc  Law,  pp.  S6S, 
sea,  note  7,  cases  cited. 

In  order  to  establish  a  title  of  aucb  collateral 
relaliona  it  was  necessary  b;  the  comraoD-law 
rule  of  desccDt  to  trace  their  descent  tuck  to 
such  common  ancestor  In  escb  degree  through 
"inberllable  blood."  If,  Iberefore,  any  Inier- 
medlale  ancestor  was  aa  alien,  he  could  have 
no  heirs,  tbeiefore  hecouldbave  no inberitable 
blood,  and  the  estate  escheated. 

3  Bl,  Com.  US:  GampbOC*  Appeal^  tupra; 
24  Am.  &  Eng.  Enc.  Ijbw,  p.  806. 

By  Btatute  we  bare  expressly  repealed  tbe 


biff  Iba  period  ot  elitbt  fears  from  and  after  the 
psBtffe  of  this  sot.  bold,  slIeD,  sell,  and  conrer  in 
tte  BliDple  an;  sucb  real  (state.  In  the  sante  idbd- 
osrastliey  could  do  had  ihelranoeatorsardeTUoTS 
<kp>rted  tlila  life  subsequent  to  tbe  pawsge  of  tlils 
act.  provided  the  eatate  Is  not  alreadr  vested  In 
KsMcDt  belr«. 

Id  oonsMarlDK  the  provWons  Of  tl>e  atrave  stat- 
Bta  (he  court,  in  State,  Alijr.  Oen.  ~    ' 


mliAt  Inherit  real  estate,  whether  the  ancestor 
ttei  before  or  after  tbe  pssasffe  of  tiM  act,  and  that 
If  b«  died  after  its  passaiie  such  h«in  would  Inherit 
uid  hold  tbe  estate  for  elffbt  reen  after  the  Onal 
Kttlement  ot  the  decedent's  estate,  and  If  during 
nicb  time  such  alien  hein  died  leavlns  heira  reeld- 
lD«ln  the  United  Btatea,«Dehre«)deDt  heirs  would 
take  and  hold  such  real  ealateln  fee  idmple;and 
further,  that  If  snch  aneeetor  was  a  realdent  of  tbe 
state  and  died  before  tbe  panstte  of  tbe  act  leav- 
iDff  nonresident  alien  heirs,  suiih  heirs  would  In- 
kerltand  tioldsuoh  real  estate  forelKbtfearaHfiar 
the  pacaaoe  of  tbe  sot.  and  If.  during;  snob  time, 
•v«h  helta  convened  sucb  real  estate  tbe  purcbaser 
WDuM  acquire  by  such  oonvejanoe  tbe  tltlo  In  fee 
to  tbe  same. 

The  Iowa  ordinance  of  I7S7  and  the  statulea  ot 
tbe  territory  of  Iowa,  Including  those  of  Ulchlgan 


»  In 


f.  did  n> 


e  ot  tbe  oomi 
BUtutea  eouM  an  alien  resldtnt  or  noDrestnent 
lake  lands b7 deeoent.  Btemplev.HermliuihouBer. 
l6.0reaie.4W(18&3). 

It  has  bean  held  that  I  St.  art.  1.  of  tbe  Iowa  Oon- 
idtntlon,  whtcb  provide*:  "RirelKiier*  who  are  or 
wbo  tnaj hereafter  become reaidents  of  thisaute 
As]]  enjoy  the  same  rights  In  respect  to  the  poe- 
MBlon,  eii>17iueat,  and  descent  of  property  ss 
latarsl-bom  dliaens,"— aiipliea  only  to  resident 
forelffoeis.  and  those  who  miffht  t>ecome  rpsldeots. 
sod  (bat  therefore  so  fsr  as  nonieeldent  aliens 
vera  coDcemed,  while  they  remained  snob,  the 
eomtnoD-law  doctrine  was  uncbanffed;  and  further. 
that  forelffuera  claiming  b;  desoent  must  be  resi- 
AentaattlietlmeofthedesoeiitosBU   IMd. 

With  respect  to  tbe  Iowa  atutute  regulsUns  the 
descent  of  real  es(atB  at  the  time  of  ihe  adopUou 
or  Ibe  Conatiiutlon  (Stat.  Feb.  13. 1S13).  which  pro- 
tided  that  (he  lands  of  an;  person  dj-lng  Intestate 
•bould  descend  In  equal  sbaree  to  his  children,  tbe 
court  In  tbe  case  of  8(emple  v.  HermliiKbnuser. 
Rpm.  held  that  tbe  statute  evidently  meant 
■ueb  children  aa  had  Inheritable  blood,  at  aliens. 
'helher  resident  or  ron resilient,  were  not  heiis. 
SD-l  Llieretore  noihlnpr  less  Ihun  a  plain  and  es- 
liras  provision  In  reluLlno  to  lands  could  cbaniie 
Unruleoflheoommonlaw.    Ibid. 

loStemple  v.  HermlnBhouBer.nipra,  an  Intestate 
tied  leatlnK  a  number  of  children  residents  of  tbe 
S-  I.   R,  A. 


United  Statea,  and  also  a  number,  nattves  of  and 
reeldenls  In  Prufala.  blm  surviving.  The  ohlldren 
residing  In  tbe  United  Blatei  souRbt  partition  ot 
tbe  lands,  sad  an  aUoiment  of  the  same  amoiut 
themselves,  to  the  exclusion  of  the  nonresident 
children,  and  the  court  held  tbat  sucb  latter  chil- 
dren were  not  entitled  to  inherit,— Oreene.  J.,  dls- 

In  Kroffan  V.  Klnner.U  Iotta,m<mB}itheiiues- 
on  nas  whether  brothers  of  a  decedent  who  wen 


vasa  oltisen  and  a  r«eldent  of  the  state,    Tbe 

t  lield  that  they  were  not  so  entitled;  and 
further,  that  the  Iowa  act  of  ifarah.  ISW  IRev.  Htat. 

,  I2493J  did  not  aflect  that  case.  Inasmuch  as  It 
onlr  provided  that  a  nonresident  alien  mljrbtbs 
capable  IQ  law  of  Inherltlnir  property  dovlsod  bj 

to  him.  provided  he  would  beoonw  a  realdcint 
of  the  state  Bubsequent  to  the  date  of  such  devise. 
It  lias  been  held  tbat  tbe  flrstscccloaot  tbe  above 
ot  wai  limited  to  two  clasaea  of  aliens;  residents  of 
tbe  state,  wlietber  ottiieTv  or  not.  and  residents 
of  the  Culled  8(a(es  who  tiave  made  a  declaratloo 
ot  their  Intention  id  beoome  cluzeni:  and  ttiat 
theee  were  rendered  capable  of  acqutrlnjr  land  In 
Qiat  state  by  purobass  or  descent.  Etbelm  v.  Rot>- 
blns,  XO  Iowa.  16  (1866). 

And  further,  ihat  aliens  of  the  United  Btatei. 
nonresldCDts  of  the  state  of  Iowa  who  have  not 
made  a  deolamllon  of  their  Intention  to  beoome 
citizens,  have  no  rights  of  prot>ertv  oonf  erred  upon 
them  by  ttie  Disl  section  of  such  dditute.  although 
(1 2  and  8  of  tbe  same  fflve  them  oenalu  quallBed 
rlgbta.  namely  the  rlitht  of  takloK  property  by  de- 
vise or  descent,  and  also  by  purehaae,  provided 
tbat  when  thsy  purohase  they  will  In  good  faith 


avey  > 


of  purchase,  and  that  this  section  did  i 
elude  tlie  fomgn  aliens  fur  the  resMin  that  by  sec- 
tion 8  provision  was  made  tor  such  alien  to  talie 
and  hold  property  under  a  wUl  made  by  a  citizen 
of  tbe  stale,  pruvtded  sucb  devisee  subsequently 
t>ecame  a  resident  of  the  state. 

Id  Shelm  v.  Bobbins.  nQ>rn.  where  the  plaintiffs, 
nonresident  aliens,  heirs  ot  a  deceased  nonresi- 
dent alien,  and  heirs  at  law  of  bis  son  who  died 
without  ieeue  In  the  state,  claimed  to  be  lolnt  own- 
ers by  inheritance,  and  sued  In  trespass,  the  de- 
fendant demurring  upon  Iheflround  ihaLtiie  plain - 

oiipable  of  Inberltlnjr  land  by  descent,  the  court 
followed  Ita  prior  holding  in  the  case  of  Krogan  v. 
Kinney,  ntpro,  but  at  tbe  same  time  admitted  tbat 
the  statute  of  March  15,  JfVX  iKcv.  Btat.  H  »SS- 
E4SSI.  was  Inexplicit  and  ambiguous. 

And  the  court  was  furiherot  opinion  tbat  the 
seclloos  of  the  Rei  isloii  rererred  to  did  not  i-onfer 
upon  tbe  noai'esldeni  fnrelfinera  tbe  same  right  to 
property  wblcb  a  resident  alien  or  tbe  United 
States  enloyed.  tbe  sections  in  question  taken  a;  u 


ogle 
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caoon  law  mrtbnd  or  PompuKiiK  ibe  degrees 
of  re)ai  Inn  ship,  and  tlie  flclioD  Uint  the  estate 
defoendi  fToin  acomnionanoeeior  wLo  waaibe 
Aral  purcbaaer  does  not  extai  In  this  Mate. 
Tberefore  the  rule  can  'have  no  app]i[»lioti. 

SiarrAC.  Rev.  titat.  cliap.  W;  Ca».plitffi 
Appral,  tupra;  34  Am.  &  'E.atc.  £!dc.  Law, 
pp.  :.67. 8-1S,  864-888,  BflS,  41)9.  title  Buccmon. 

Mr.  J.  W»rreB  Paaae,  lot  appellee  Sarab 
Wfut: 

The  appt^llant  tn  thti  rase  ii  pmhlbltEd  from 
lolieriiiDg  the  land  DicntioDed  heceiQ  by 
leaKon  ol  bla  sliea  Hocpstry. 

Orr  ».  llodgtm,  17  U.  8.  4  Wheal.  468,  4  L. 
ed.  ei8;  Mooen  v.  WhtU,  6  Julioa.  Ob.  S66;  1 


Waahb.  Real  Prop.  p.  74;  Wma.  Real  Prop.  p. 
68 

The  law  D€Ter  casti  a  fieehold  upoD  an  alien 
who  cannnl  keep  II,  Nnr  Is  a  party  pcrmllt«d 
by  tbe  ci>iDmnD  la»  to  trace  litadescrnl  Ihrougb 
bis  alien  falber  or  Ibrouicb  alien  rfUtives. 

/yryv.  MfarUe,  3i  U.  a  6  Pel.  102.  8  L. 
ed;  884;  .'HB*»ofl,  DoTan,  v,  Gretii.  1  Wend. 
83fl:  Jaeknon.  FitzSimmimt,  t.  FilzSimmong, 
10  Wend  9,  24  Am.  Dec  198;  ff«^»  t.  Sic/i, 
SSniidr.  79;  ijEent,  Com.  p.  64;  2  Bl.  Com. 
p.  249. 

The  word  "dpscent."  aa  ordtnarily  t]»f>d, 
rign  fleo  more  than  a  mere  Middtu  traosltion 
from  place  to  place,  and,  on  the  contrary,  in- 


whole  Indication  (hat  the  rights  ol  aoqulrlnr  a 
boldlDg  landn  In  tbHt  aiale  were  Intended  Co 
limited  tu  alli'Di  realdent  of  thescace  or  or  ( 
ttnltnt  etatev.aod  not  to  torplHn  slteai,  ezcfot 
ihf  sInRle  Insuaop  of  ■  derlwbr  the  will  of  n  re 
dent  ctilwD  to  a  fnn-lan  alleD.  who  mlirht  Iibcoi 
■  dcTliwe  Id  inch  caai'.  provided  he  ■utaequenl 
romovFd  to  snd  tieaame  a  resident  of  ibe  its 
thua  ladlisilnv  Ibi.i  tbe  wuttl  "alien"  aa  u>f d  In  Ht 
ami  ^  of  the  aoT  referred  to  tbe  revldent  alien  or 
the  United  ScacGS  Had  not  to  the  fnrelariier.  and 
tUTtlier.  ihHl  tbe  iBHnliiture  Intended  to  conflne 
theworde   -even  alien"  to  tbuee  of  the  TTnltod 

olude  forplirn  allent. 

In  Purczellr.  tiniMtZlIowa.MD(18W\lheeonMI' 
tutlonalltr  of  the  above  aoi  waa  Involved,  tbe  far- 
tioular  qunllon  balnv  wbelherart.  1,  tlS.  of  the 
lowB  CiiLstllutlOQ.  wblcb  provided:  "Foreliineni 
whonreor  mar  bereariur  beLome  resldeniaof  this 
•tBieBball  et)]0T  tbeaame  rlKhta  Inreapi-otto  tbe 
prmeMlno.  eojorment.  and  descent  of  property  aa 
cative-born  cltlaena,"— was  a  restrlotJun  upon  the 
power  of  the  le^rlBlatiiro  for  piiendLnB  theBame 
prliilefTCo  to  other  foroljfners  than  those  namod  In 
Ibe  claiiw,  namely  nonrfaldent  loralnnerB,  or 
whether  Itstn^ply  enattiedthecluBsee  named  to  tn- 
)0T  t tie  Ha b la  apeclBeil.  and  lltQlted  tbe  power  of 
tbe  leiilalatiire  to  exclude  tbem.  Tbe  court  held 
thai  the  act  merely  extended  the  rlKhrg  In  n-npect 
to  ttie  poaseaBlnn.  enjoyment,  and  dHoent  of  prop- 
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ta  H  HSB-^in.  Iter.  1800.  boib  lacliislve.  In  thecaae 
of  Purcioli  V.  Bnildt,  ntpTO,  tlie  oi>url  beld  that  >  I 
of  Buob  aoc  helnu  >  X1S8  or  ibe  Kevlslon,  onatertod 
opoD  real  dent  aliens  iif  the  United  .^istea  wbo  bnd 
derlared  their  Inientinn  to  become  cliizetia.  aod 
npoti  auch  MB  weie  residents  of  the  atute.  the  rlRht 
to  acQUire  title  to  real  ea'ate  by  desoi'nt  nr  pur- 
Cbaae,  and  waa  pro«i>ective  only  In  lu  provlalc 
Wlin  retrard 


evl..l( 


.the  I 
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in  wherever  rvBldent 
tbe  right,  afier  ibu  act  louk  aHeoi,  to  acquire  re:il 
eaiate  bv  di'Bcent  or  devise  but  not  by  purchaae: 
■nd  witii  reg-iird  to  IS.  being  t  UflO of  ihe  Kevlelnr, 
that  ItooDferred  upon  evt.ry  alien  whereier  resi- 
dent the  rlHliI  to  take  tlile  by  pui-chase  from  any 
person  bolOlniran  abeoliit«  title,  on  the  condliion 
that  he  mikde  a  t  oaa  Ade  aale  vlthin  ten  yeara.  to 
onecnpabl-  of  ecqulrloiriinHi^aolute  ttile.  atid  that 
When  siKih  title  was  cii»l  liy  descent  from  mioh  alien 
purchaser,  Ihe  hrln"  were  subject  to  the  eanie  oun- 
d!iiona.tbeBeoilonbcirirteiro>Ofetlve.  And  with 
rmard  (o  I  G.  belnv  I  i49£nr  ilie  Revtalun.tbe  cuiin 
bi'ld  that  Iteiinferivd  iipat>allsilena.wherei'urreBl 
dent,  tbe  rUht  to  acquire  pertoLal  property  by  i-  - 

tens  after  the  time  when  tUe  aot  took  eSeot. 
S1L.K.  A. 


tn  tbe  oDuatruotloD  thua  placed  by  the  onurtupoo 
tbe  above  statijie.  the  court  overruled  tbe  prior 
declsloQB  In  wblcb  the  oonatruotlon  of  tbe  Blatuts 
bad  t>een  oonaldered.  nKmely  tbe  cases  of  Erofran 
V.  Ktnaay.  II  lown.  tti  r]SllS>.  and  Shelm  v.  Bot>- 
bln)%  sn  Iowa,  tS  i  IS&^i,  althourh  the  Chief  Juatloo 
and  Justice  Wright  upheld  the  cons'niotlon  placed 
upon  Ihe  statute  as  to  the  construction  of  the  Con- 
stitution bvguob  prlorcaaes.    Purcaell  *.BmIdt.Sl 

luwB.  ua  nsui. 

with  referenoo  tO  the  construction  of  the  CotuU- 
tutlen given  by  iba  oourt  In  Purciell  v.  Bmldt  au- 
pro.  and  Blemple  *.  Hennlntchouaer.  BG.  Qreea«; 
ton  ilttX),  Justice  Dillon,  although  dissenting  from 
the  reesiiQB  employed,  and  tbe  cflnatriictloo  glvoo 
to  the  statute,  oonourred  In  tbe  result  holding  that 
such  CoDBCltutlon  conferred  iii>on  realdeot  for- 
eigners the  rigbt  to  trananilt  aa  well  aa  to  acquire 
property  by  deaoent. 

In  Greenheld  v.  Stanforlh.  a  Iowa.  GU  (ISM),  thti 
only  Qiiotlna  Involved  wai  the  nciit  nr  oapaolty 
of  a  Qonrenldeni  alien  toaogulre  real  estate  lu  tbat 
state  by  deaoenl.  and  the  court  si  aied  that  so  far  aa 
tbe  riHht  or  capacity  depended  upon  tbe  cnnatruo- 
tlon  of  tbe  act  if  1S5B,  tbe  Judcrmeiit  of  thedlstrlot 
court  must  stand  alBrmed  by  reesoo  of  thn  duter- 
int  views  of  the  members  of  the  court  as  found  in 
'urowtl  V.  Hmldt.  »upra. 

In  that  case  tbe  action  was  for  partition,  plaintiff 
llflging  that  he  and  defendant  were  tbe  owoeraof 
n  undivided  half  of  real  estate,  hiilb  acqulrlos 
heir  respective  titles  by  descent  as  ttra  only  hetra 
of  a  naturalised  citizen  who  died  Intestate,  leavlnit 
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United  States,  eicout  II 

daughter  of  ■  deoeBaeo  briber.  Plalntllf  waa  « 
in  of  the  aleier  of  Iba  deceased,  and  a  oonreihleDt 
len  at  (he  time  of  the  decease  >.f  tbe  Intestate. 
Ill  subsequently  t>eoame  a  resident  of  the  United 
lates  snd  di^larcd  his  Intention  to  lieoome  a  oill- 

len.  The  delendanc*s  demurrer,  on  the  ground 
tbe  plslntllT  wsa  a  nonresident  alien  at  the 
of  the  Intestate's  deaih.  wasauslalned  and  af- 

anned  on  appeal.    Qraeubeld   i 


ct  of  IKifl.  Inaamuch  aa  ao  luraa  tbal  act  telatod  to 
eiBonal  property  It  wss  only  declarBtnr.i    of  tba 

u<e.  allecs  were  capiible  of  acquiring,  holding,  and 
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n  like 

not  deprived  of  any  of  tbooe 
itatutes.  and  that  Ihe  provialoa 
,  I  £!££.  wbloh  pnivlded  "tbat 
ihall  be  dtstrltiuiol  to  Ibe  sama 
ume  proporthiiia  na  though  It 
prevHot  aliens  Irom  lak- 


.Google 


Beatab  t.  Went. 


,  dteilea  a  mdiiiil  tnDsItloD  Ifaroupb  Bncce&slve 
dowDtrara  elHga  uotll  tbe  destinRlloa  is 
KWbed.  ' 

Lm  r.  UcCartet,  81  U.  8.  6  Pel.  IIS,  8  L. 
«d8»8. 

Tbe  widow  of  dereaaed  la  capable  of  inhprit- 
bg,  and  Ibere  being  do  other  peiMD  quHliUed 
under  ihe  law  to  succeed  \o  Ihe  owuersliip  of 
tlie  Inads  la  controTeny,  tbe  (itie  pusi;H  lo  ber. 

Wanderit  v.  Wanderle,  144  111.  4U,  19  L.  IL 
A.S4. 

WbeD  a  Ifgaxj  kpfM,  or  a  derlse  la  (mpos- 
dble  to  BCcomiillxh,  tben  the  aubjrct  mailer  of 
Ifae  legacy  or  devise  will  ga  to  the  nexl  ol  kin 
M  estnle  undisposed  of  UDrier  tbe  will 

MOU  V.  H/euberrv,  112  Ul.  128,  M  Am.  Rep. 
«8. 

nonnsMent  mUeiiB  mlKht  not  take  [«a3  ealaU  br 


Tn  Broim  v.  PeaTson.  tl  Iowa.  481  lUn),  tlM>  oulf 
hetn  of  a  itaoedaDt  wbo  died  in  IStt,  were  a  brothFr 
and  ibree  abtera,  and  tbe  plalntuf  asked  that  ber 
rteht  toao  uodirtded  ooB-tounh  Intereet  be  OOD- 
llrmed.  The  defendBDia  aJlered  [bat  tbe  deceased 
vaa  a  realdent  alien,  and  that  one  of  ibedetendaata 
•u  an  ictuBl  resident  ot  tbe  slate  at  the  tine  ot 
tbe  iDteaiate's  deatti.  and  turtber  tbat  tbe  other. 
delendsdta  were  nunreaidpnt  alteas  at  tbe  time  of 
Uie  iDteslaie^  deatb.  and  ttaat  ooe  ot  tbeto  ao  con- 
UDoed  QDtl]  tbe  fear  W7b  theoourt  entered  Judg- 
EKQt  dtomlralDK  tbr  peiltlon.  and  quieted  suah  de- 
teodaat'a  title  whlab.  Judinnenl  msimrmed  ai-oa 
appeal,  tbe  oouR  holdlmr  ttaal  under  tbe  Kevialon  of 
tMIova  BtatuleaoriaaOHnoimsUleat  alien  oould 
not  Inherit. 

Where  an  loteatate  died,  attar  tbe  Bevjalon  of 
Iba  Iowa  Statatn  ot  UtD,  learlmr  aa  hb  belra  Kst- 
drat  and  noniealdeat  allena.  It  waa  beld  that  the 
Eblldiaa  wbo  were  mhleDt  dtfaeoa  of  tbe  atata, 
oader  whom  tbe  defendant  elaimed,  were  hli  onlj' 
betti  and  Inherited  tbe  wbole  estate  totheexolu- 
ftinof  tbelrDODraildentalleti  brotberaandelstera. 
Kim  r.  Ware.  SS  low*.  BT  rlSMO),  rollowtas  Rnwaa 
T.  Klnner,  Bbeln  r.  Bobbins,  and  Brown  v.  Pear- 
It  tl  the  settled  law  of  Iowa  that  nonreeldnit 
tUen*  oennot  iDlwrlt  under  tbe  atatutes  In  lorce 
talni.   Ware  T.Wlaner.(HoCrarr.«6.  OB  (1883. 

Tbe  Iowa  BUI  of  KUhta  pmvldea.  I  B&  art.  ].  that 
"tnrelitDera  who  are.  or  mar  hereafter  hecome.  rnal- 
dentabf  ibia  state,  ahsll  enjoy  the  nme  rlcbts  In 
nspeotto  Um  powcjslon.  enjojment.  and  deacent 
of  propertr  as  DBtlTe-bom  eltliena,  and.  under 
iua  of  tbe  Onde  of  that  state,  the  widow  ot  a 
nODKtident  alien  aball  ba  antltlad  to  tbe  same 
tliblBln  tbe  property  ot  berhusbandaaa  lealdent. 
exDspt  as  afloat  a  porobaser  from  the  deaedent," 
In  Be  aiII>B  EBUie.1«  Iowa.  ax.  e  L.  B.  A.  ia> 
Onoi.  Kwaa  beld  that  ibe  abore  pro 'talon  meant 
inr  atlsn  not  restdlnr  Id  that  slAte. 

Priiirto  the  year  IMS  tbe  law  did  Dot  permltnnn- 
mideiit  slteos  to  Inherit  lands  situated  In  the  state 
ef  Inwa.  Furenes  v.  Mickelaon.  OS  Iowa,  806  ilHttl. 
Article  1, 188.  or  the  Constitution  of  Iowa,  which 
proTtdesihal  foreliniera  whoareorwbomay  here- 
after lieconie  mldeals  of  tbis  state  tball  enjoy  the 
■DM  rUAts  In  reapect  to  tbe  poaacmlon.  enjoy- 
ment, and  deacent  of  property  aa  Dative- born  oltl- 
■nn,  sppllea  only  to  forelsnera  who  wtre  at  tbe 
tbaeot  lis  adoption,  or  wbo  tberealter  beoame, 
leridenta  of  that  stato.  Baaton  t.  Huott  Uowal 

piM,  —  iimi. 

The  werda "wbo  bare  bco-etofore  apqnlred  land 
hthli  state. "oonlaloed  InobapierSSof  the  aotaot 
UeZEd  Oeneral  Avembly  of  the  Hate  of  Iowa,  re- 
Isr.nottothe  widows  and  bejn.  but  to  "aliens," 
■adtbertsht  Isfiven  to  tlka  widows  and  belra  ot 
WI..R.A. 


Id  cane  It  shnqld  be  found  by  tbis  court  thnt 
ap|>e1lailt  berein  was  rntitleil  to  take  the  un- 
divided one  balf  of  tbe  laoils  In  conimveraj. 
then,  in  such  caw,  ife  siiboiii  tbal  the  widow 
would  be  eolltleit  to  doner  in  such  half. 

Kev.  Siaf.  1808,  Kurd's  ed  H  S.  cliap.  89; 
Sutherlanay.  Sutkertand,  fa  III  4^1;  York  v. 
York,  iW  Jll.  6.>3;  RroKn  v.  Ihttuy,  89  III.  466: 
Lemeyv.  LmUa,U  HI.  !i£T. 

Metirt.  Cratty  Broa..  Ja.rTt*  A  Clew*- 
iBAd,  and  Floirer,  Snolth,  A  Btisi^rov*. 
for  ibe  other  appellees: 

Api^llant  bfls  DO  Interest  in  the  pniperi.v. 
ir  ibe  wfll  siaods  the  entire  estate  Isdlndi-rl 
am  ODE  th« 
falls  the  widow  takes  Ibe  entire  e; 

Rev.  But.  chap.  88,  ;'g  1,  13,  title  DatienU; 

alleiNtolake  titleafter  tbeaot  Cook  elfeol,  when 
the  alien  from  whom  they  olidm  aoqulred  tbe  title 
before  tbe  act  look  effect-    Ibid. 

The  chapter  Btmre  rtf  erred  ti>  provides.  1 1,  ■■non- 
resident idieaa  .  .  .  are  prohtblied  Iroin  uuq.ilr- 
Init  title  to,  or  taking  or  holdioB.  any  binds  iir  real 
eaiate  In  this  state  br  deaoent,  devise,  purchuHi,  or 
otherwise,  only  as  herelnaC'er  pr.)v1dn]."  and  by 
I  t  any  nonresident  alien  may  acquire  and  hold 
real  property  to  tbe  extent  of  8X  aerts.  or  dry 
property  to  tbe  sniount  of  IIOJWO  In  value,  pro- 
vided that  wttbin  five  yeara  from  tbe  dale  of  pur- 
eaiue  la  plaoed  In  tbe 


t  being 


degree  Ot  kindred,  or  the  buaband  or 
wire  oi  Fuch  relative:  and  further,  that  luoh 
occupant  beoome  a  naturallaed  cltinen  wltlxti  ten 
y»»r»  ol  the  purohnie  of  said  property  as  HfurcaakL 

It  has  lieen  held  that  the  abuve  act  refers  to  wid- 
ows and  heirs  or  aliens  wllboui  teairlcilon  as  to 
the  plaoe  ot  the  residence  of  Ibe  widows,  the  belra, 
ortheallensi  and  It  la  not  material  to  tbe  aoqulr«~ 
'ment  ot  title  under  that  provlsloo.  whether  tiie 
widow  and  belra  are  altens  or  nonreeldenis.  or 
wbethei  the  deceased  alien  waa  s  resident,  and 
tberef ore  If  an  alien,  whet  ber  liruuila  that  utate 
orlDaforelmcountry,dlesKelBedotlaod.<situHied 
In  that  state,  his  widow  and  heirs,  wherever  ihey 
may  reside  and  whether  all.ns  or  not,  may  take 
title  to  Ihe  land  t>y  devtae  or  deaoent.  baton  y. 
Huou  ( Inwa),  post,  —  (IBW). 
Kantnekr. 

Coder  Ky.  Btat.  leOO,  wbloh  prartdes  Ibat  any 
alien,  other  than  alien  enemies,  who  shall  hnve  act- 
ually resided  witbin  this  common  weHlih  two  years. 
abalLdurlDfftbeoontlnuanoaof  blsresideriue  hero- 
lD,afiertbesal4peTlo<i,)<acDitiled  lobuld,  receive, 
and  pas*  any  rlgbt,  title,  or  Interest  to  any  la>  da  or 
other  estate  known  within  thia  onni mo n wraith.  In 
the  same  manner  and  under  the  nme  reirulatloiis 
SS  tbe  ottlieru  of  tbis  state  may  lawtull;  do.  It  woe 
held  rhal  ho  alleo  onuld  Inherit  and  take  by  demiedt 
provided  he  bad  actual Ij:  resided  In  the  coi.,itry 
two  yean  previous  to  the  death  rif  thufe  ihroiitth 
whom  he  claimed.    Loulavllle  r.  Qray,  1  Uct.  iKy.' 

UT,  iflo  a<ta>. 

In  a  oBse  when  tbe  deoedent  i\tA  before  tin' 
adoption  of  the  Revised  Siatuiea  of  Kentucky,  ilir 
capacity  of  the  alien  to  take  hy  defceTii  as  well  >!■- 
the  nirht  ot  tbe  common waelih.  In  the  event  ibiii 
there  was  no  person  to  Inherit,  waa  held  to  deix-U'l 
and  be  BOremed  by  tbe  pre-eilalmK  law.  thnt  i.< 
Ibeoommon  law  wbieh  existed  In  thatstata.  ivhlt'' 
V.  Wblte.  Z  Met.  (Ky.)  18S  (laU). 

Where  the  claimant  did  nut  reside  In  the  state  of 
Kentucky  at  tbe  time  of  the  death  of  the  Intestate. 
It  waa  beld  [hat  tor  that  reason  he  was  not  entitled 
to  the  tieneO'sor  Ihe  provlilnib  of  tbe  Kentucky 
aot  of  1800,  and  that  the  taot  that  to  had  nkan  the 


i,Coe>^Ic 


Illibois  Sdtbxu  Covbt. 


B»  Tbgbt'M  Will,  90  m.  2SS;  LemUyy.  Laikg, 
U  HI.  S27;  MeMurphy  v.  BoyUi.  iSi  Dl.  IIO;  11 
Am.  &  Edk.  Enc.  Lan,  p.  S66;  Schonler,  Wllla, 
Sd  ed.  g  2SB;  1  Rapslle  A  L,  Law  Did.  679; 
2  Redf.  Wills,  8d  ed.  176;  Hard  t.  A*hUti. 
117  N.  T.  606;  ^^Iwii  t.  Barlctr,  LFatge.  481; 
.ViU«  T.  Seu^mrn,  112  111.  128,  54  Am.  Bep. 
213;  TFnrrf  T,  IPanf.  IM  Dl.  417. 

Appellant  claims  by  descent  from  William 
Went,  deceased.  He  CBDUot  iuberit  from  said 
Went  because  be  does  not  lakeimmedistely 
frrira  Went,  but  mediately  through  several 
alien  anceEton  who  interrupt  Ibe  descent  of  the 
estate  to  bim. 

2  Kent,  Com.  18th  ed.  54,  and  cases  dted; 
1  Cooley's  Bl.  Com.  bk.  8,  *^m,  W6;  Tiede- 


man,  Beal  Prop,  g  S70;  I/fji  t.  MeCartet,  81 
U.  8.  6  Pet  106.  B  L,  ed.  8W;  Chilitieacpd  r. 
Pace,  1  Teot  418;  McGngor  t.  Qmutoek,  3  N. 
T.  4Cie;Iler.  Slat  chap.  38;  ilMf«v  t.  POert,  10 
UL  149;  Boyer  t.  Smet,  4  HI,  120;  Osrber  -r. 
Grabtt.  IS  m.  217;  Que$t  y.  Btynoklt.  68  DL 
478,  18  Am.  Rep.  570;  Penny  t.  LittU,  4  DL 
801;  MimeUm  v.  PriteJiard,  Id.  510.  3S  Am. 
Dec.  112;  Stuart  V.  /%opi«,  4  III.  S95;  Wunderle 
V.  Wvnderlf.  144  111,  58,  IB  L,  K.  A.  84;  Mc- 
Leans, awanton,  18N.  T.  586;  Peovtey.  Jrurfn. 
21  Wend.  138;  McOin/ty  ».  Marih,  5  N.  T. 
268;  no^  V.  Conktin.  H  Hill,  87;  Jaflaim, 
DoTon,  T.  Greeti,  7  Wend.  SSS;  JaOcton,  Fita- 
Simmoni,  t.  FVtxSiinjnont.lO  Wend.  II,  34  Am. 
Dea  IBB;  Furenet  v.  MickeUon,  8S  Iowa,  SOB; 


neceesarr  (Htb  to  beoome  a  oltlzen  of  tbe  United 
States  In  another  state  ot  tbe  Uiiioa  did  not  rendi 
bim  oapuble  of  laklnp  under  such  statute,  nor  did 
the  tact  of  bis  subsequent  natural Imtloo  affect  Ms 
right  to  take,  the  property  1"  the  meantime  bavlni 
Tested  In  tbe  commouwoilth.    IMi. 

In  order  to  entitle  a  person  lo  the  benedt  of  the 
Kentucky  nctot  1800.  be  most  be  a  resident  of 
nioky  at  the  Hme  ot  descent  cast:  otbenrlse  be  oan 

claim    DO  lieneflt  under  tbe   statute.    Teaki 

Teaker.  i  Met.  (Ky.)  SB  (18(B). 

And  It  has  been  held  that  tbe  Kentucky  statute 
of  Harcb  Si.  IMI  (Myecs'  Bupp.  pp.  BS,  86),  which 
proTldee  that  Itaball  belavful  (or  any  nonresldei 
alien  to  acquire  real  estate  by  descent  or  devls 
aD<t  lo  bold,  sell,  alienate,  and  convey  the  same  i 
If  be  or  she  were  a  dllsen  of  tbe  Dnlied  Stales,  bi 
the  time  during  whfob  euob  alien  may  thus  bold, 
sell.  aUenate.  and  oonvey  said  real  estate  Ebalt 
pire  eliiht  yean  after  flnal  setiJenient  ot  the 
cedents  estate.— did  not  repeal,  nor  was  It  In  < 
aioc  wllb.  I  I.  art.  S,  cbap.  IS.  Rev.  Btat..  but  ( 
terted  the  rlfcht  on  nonresident  aliens  to  Inherit 
real   estate,   provided   Uiey   sold    and    ooDVeyed 
tbe  same  wltbtn  Ibe  period  thsraln   mentioi 
wblle  under  tbe  Bevised  Statutes  no  alien  could  In. 
horit  real  estate  unless  be  had  bad  an  actual 
donee  In  tbe  state  for  two  years,  the  act  at  ite 
tK-lDji  In  conflict  with  the  Revised  Statutes,  but 
merely  cumulative.       Sustacbe  v,  Hodaquei 

Bush,  a  ami.). 

In  tbat  case  the  sister  of  the  decedent  wa 
olaied  his  beir,  although  she  was  a  nonresident 
alien  laldnjr  her  title  under  tbe  a<>t  ot  IStL  subject 
to  tbe  llmltaCIona  presort l>ed  thereby,  and  also  sub- 
ject to  Ibe  widow's  homestead  riitht. 

In  tbat  case  It.  was  turtber  held  that  tbe  pro- 
vtalouS  of  the  Kentucky  act  of  1881  were  not  af- 
fected or  repealed  by  tbe  later  act  of  Uarcb.  1807, 
wbteb  provided  tbat  1 1.  art.  3.  chap.  IS.  ot  the  lle~ 
rlsed  Btatutes  Aould  t>e  amended  so  as  to  read: 
"An  alien,  not  t>elne:  an  enemy,  sball,  after  be  baa 
declared  lifa  Intention  to  liecome  a  citizen  of  the 
Dulled  States  aocordlDir  to  the  forms  required  by 
law.  be  enabled  to  recover.  Inherit,  bold,  and 
possess  by  descent,  devlacor  otherwise,  any  real  es- 
tate In  real  or  personal  property  In  tbe  same  man- 
ner as  It  be  were  a  cltiien  of  ibe  at  ate, ''—the  act  of 
ISai  merely  conflnlng  the  Inheritance  to  real  es- 
tate, and  Umltlng- tbe  time  lo  wblcb  It  could  t>e 
alienated,  tbe  act  of  IKT  emttradng  t>oth  real  and 
personal  estate  withanabsoluterlBhttobold  tbem. 
ItM. 

tiimlBlaiiA. 

In  Phillips  V.  Hofters.  t  Hart.  (Ll)  IQl.  T<S  (1818). 
tbe  only  question  lietor«  the  court  was  whether  an 
alten  could  Inherit  real  estate  tn  Louisiana,  and  tbe 
court  decided  It  tu  tbe  anrmatlve.  statfnn  tbat  tbe 
statutes  ot  tbat  state  msde  no  dtatlnction  In  tbe 
nature  of  propeirtj  in  order  to  rerulate  tbe  auocea- 
•Jon.  and  notbtna  sbowed  tbat  aUeni  most  be  es- 
81  L.  R.  A- 


oluded  from  tbe  aoqulsltlon  of  real  or  personal 
property  by  will  or  succession  and  were  ootoapa- 
bte  of  Inheriting-  eltberi  all  free  persons,  even  tlm 
minor,  pupil,  lunatic,  and  Idiot  might  transmit 
their  estate  ab  tntenalo.  and  Inherit  from  olheo. 
nothing  appearing  to  exclude  alieos  from  tbe  In- 
berltanoe  ot  real  estate. 

Dnder  article  UTT  of  tbe  Louisiana  Code  ■Mona- 
tions  Inter  etDoi  and  mortis  causa  mijrbt  be  made  In 
favor  ofa  stranger  wben  tbe  laws  of  bis  country  did 
not  prohibit  similar  dlspoaitlons  from  belnii  made 
In  favor  of  BOlllzenof  that  state."  and  a  reoiproml 
right  In  favor  of  Il>e  dtUens  of  tbe  two  countries 
was  thenb;  establlsbed.  [  _L_  z: 
17  La,  SU,  88  Am.  Dso.  S18  (IB41). 

~  ooatianed  In  article  im  of  th« 

Code  Is  limited  eiolnslvely  to  the  Inca- 
pacity of  tecelTlng  donations  irUsr  cftioi  and  nmrtts 
eausa,  and  nothing  In  the  Louisiana  Liws  sbowa 
that  fondflmrB  are  ezoluded  from  tbe  acquisldoii 
of  real  or  penonal  property  by  will  or  luocessloa, 
end  tbat  they  are  not  capable  ot  Inheriting  eiiiisr 
(La.  Code.  arts.  B81,  88!).    HXd, 

Tbe  capacity  of  aliens  to  tirausmlttbeir  estates  ab 
fnle>tii(o,Bod  loloborll  from  ottiecs  In  Louisiana,  is 
ataown  by  article  016,  which  decluies  tbat  alavea 
alone  are  incapable  of  either,  and  therefore,  as  un- 
der article  MB  the  Inoopaclly  of  hetis  Is  not  pre- 
sumed; he  who  alleges  such  Inoapaclty  must  ptore 
IL    IMd. 

Under  tbe  constructaan  thus  put  upon  tbe  pro- 
visions of  the  Louisiana  Code  by  tbe  oourt  In  the 
above  case.  It  was  beld  that  there  was  tberpfors 
nothing  In  the  lawa  of  tbat  state  tbat  excluded 
aliens  from  tbe  Inbecltanoe  of  any  kind  ot  proi». 

liie  case  of  Dnke  Blohmond  v.  Milne,  supra, 
arose  out  of  tbe  last  vrill  and  testament  Of  the  de- 
ceased which  contained  a  disposition  of  a  sum  of 
money  to  he  employed  in  establlsblng  and  support- 
ing a  tree  school  tor  the  use  of  certain  psrbtaea. 
Tbe  IcKacy  was  claimed  by  the  plaintiff  as  tbe  fut- 
ure lord  of  the  town,  who  alleged  tbat  by  virtue  of 
the  powers  conferred  upon  bim  by  a  meeting  of 
the  Inhabltanls  of  tbe  town  he  was  authorized  to 
demand  and  receive  the  legacy.  The  defendants 
denied  the  capacity  of  tbe  oommlnloner  to  lake 

nder  tbe  will,  and  submitted  tbe  question  u>  tbe 
ourt  wbetber,  under  tbe  laws  ot  Louisiana,  tbe 
petttioneis.  belog  alleoa,  oould  be  entitled  to  t«. 
legacy,  tbe  contention  being  ttiat  the 
plaintiff  could  not  take  >i  nder  ihe  laws  of  Louisiana 
beosuse  the  laws  of  Sootland  problbited  a  similar 
disposition  from  being  made  In  favor  of  dttseua  >n 
Louisiana.  The  court  beld  tbat.  as  the  lucapacdty 
of  aliens  by  tbe  Euglish  and  Scotch  law*  waa  oalr 
extended  to  their  boldicg  lands  or  acquiring  herit- 
age, either  by  parebasa  or  Buoeesslon;  and  aa,  iin- 
der  the  laws  of  Sootland,  an  alien  might  aoquira 
property  In  goods,  money,  and  movable  eatate,  and 
makeawUi,andsuefat|MtaoDBldebia;  a]Ulaa,un- 


,dbyCOOgIC 


BuTAK  V.  Wbst. 


OvM  T.  Jieeder,  21  Micb.  34,  4  Am.  Bep,  480; 
Saodkra'  Juatlnlaa,  27;  Doniat'i  Clvfl  Law,  b; 
Slrab&D,   §   2502;   Parith  v.   Ward.  28  Barlx 


dih  JatJttoa  7.  SandtTt,  2  Leigh,  118;  BlnE- 
bam.  UwB  of  Desceot,  pp.  492,  4M,  498;  11  & 
12  Wm.  m.  Chap.  S;  14  Am.  A  "" 


Uw,  pk   708;    23  Am.  &  Ytag.   Edc.  Law, 

S33S,  Dole  1:  4  Kent,  Com.*413;fi{ac»Iaiii*T. 
ilKt.  82  111.  505,  15  Am,  Rep,  889;  Orlhaein 
J.  noma;  137  HI.  664,  4  L.  B.  A.  484;  Bale* 
T.  mdnr,  lis  111.  43S;  Elder  v.  Ai^  12T  III. 
423;  Uronn  x.  Ptidpi,  94  Kv.  218,  23  L.  R.  A. 
753;  MeCkiol  v.  SmitA.  es  D.  S.  1  Black,  469, 
IT  L.  ed.  318;  Bagt  t.  TAomiM,  1  111.  186;  Hili- 
ImiM  T.  Ghater.  8  Da;,  186. 
Bj  virtue  of  the  ameodmeut  of  1891  to  the 


alien  statute,  Ihe  devise  to  1L<?  sisiera  Tested  in 
them  the  eatire  estate,  subject  lo  ibe  rigbta 
of  the  widow,  ezixpt  aa  agsiost  tbe  Btate,  aod 
the  cooTeyaooe  br  tbem  lo  a  dttzeii  Teeta  In 
■uch  citizen  a  gooa  titie. 

Rev.  StHt.  Si  8,  title  AHeru;  Wund»rU  v. 
WuTiderU,  144  HI.  69, 19  L.  R.  A.  84;  1  Cooler'a 
Bl.Com,  bk.  3,  •340,  809;  aKent.  Com.  *S&.  54, 
61;  4  Waebb.  Real  Prop,  66-5;  Fairfax  v.  fhai- 
ler.  11  U.  e.  7  Craroh,  603,  8  L.  ed.  458;  An- 
dereoD,  Law  Diet,  BM,  334;  Litfrfore  v.  flflj- 
ley,  3  Mass.  610;  Broten  t.  Fib.  18  N.  H.  L>8S; 
JiUin  T.  MeHajnara,  64  Miss.  105;  Bex  v. 
Faanihrov,  1  Car.  ft  P.  421;  Bet  t.  Cfon, 
Rubs,  ft  R.  C.  C.  2S0;  Ameriean  Int.  Co.  t. 
AttT]/,  60  lod.  666;  ATneriean  BattonhoU,  O. 


dcr  tlioae  of  BncliDd,  be  mlsbt  either  be  a  moit- 
(igee,  and  rooover  bla  debt  In  oountrks  where 
Ukcre  wn  a  positive  prolilbltlaa  to  hold  Jaodg;  aod 
■It  nat  ibovn  tbat  It  tbe  iegufij  In  gucatinn  hid 
nceoiTCd  Id  a  Hootch  laMrumeDt.  It  would, br  tbe 
knot  Scotland,  have  been  considered  aa  a  mete 
beqnert  ol  a  sum  ot  inoDe:p,  and  not  ol  herltahle 
propertr;  and  Ibat,  ai  tbe  oourta  of  that  oouotry 
WDQld  give  efteot  to  lucb  legtaj,  tberetore  the 
plnlnttlTi  were  entitled  to  leoelve  aaob  IeBao7. 
HftrrUnd. 

In  Dawwn  v.  Oo&tiry.  B  C.  S.  4  Cranoh,  00,  t  L. 
cd.  eat  [ODBt.  It  was  held  that  ■  peraoo  bom  !□  Bnii- 
lind  prior  to  Ibe  year  1775,  and  whoalwafs  n  tided 
tbere,  and  wae  never  In  tbe  [Tnlled  Btatee,  was  not 
entitled  tn  tbe  year  ITSeto  Inherit  lands  In  Uarr- 
luid  freiD  a  citizen  of  the  United  States,  for  tbe 
mson  that  tbe  oommon  law,  which  waethe  law  of 
Hirrland.  deprived  an  alien  generally  of  the  mbt 
altaiberlclnK.  unless  beooiild  aboir  some  exception 
Id  bis  eaae,  there  Oelnji  noneat  oommon  law.  which 
lives  tbe  right  lo  inberlt  disttnctl;  from  theot>ll- 
(stkiD  of  alleelaooe  exlsClnjT  either  In  tact  or  In 
Bjppoalllon  of  law. 

InSpnUv.  Bpra(l.»U.&4Fet.8te.  TL.ed.  W7 
flSD'.  tt  WM  held  that  tbe  HaryUDd  aot  of  1791  au- 
thorhnnicthe  degoeDt  to  iIIgd  belre  of  lands  held  by 
iltens  under  deed  or  vlJI.  and  that  part  of  the  DIs- 
liliTt  of  Cobimbia,  which  was  ceded  to  tbe  Dnlied  ' 
Hiatea  by  the  alaie  of  Maryland,  did  not  auihorlie 
tMdeauentto  such  heirs  of  laoil  In  that  part  oftho 
mnrlrt  wfalcli  waa  purcbued  by  an  alien  at  a  eale  ' 
nude  under  an  order  of  the  oourt  of  cbanoery.  and  ' 
forwhlob  nodeed  was  eieuuted  by  the  purobaser  I 
on  becoming  ■  eltlien  ol  tbe  United  Btates  or  be- 
fore hts  decease,  the  Maryland  ant  not  enabling 
aUene  oomlog  to  tbe  Dlatrlrt  of  Columbia  to  dans- 
Bit  all  i«aJ  eetale  however  acquired  to  their  alten 
relstkna  by  deaoent,  but  only  inch  landaasshocld 
be  Ibereafler  acquired  by  deed  or  will,  the  power 
brtai  qiiahDed. 

TbeMarylaod  statute  of  JCaroh  a,  ISHT.  wasocn- 
lidered  In  De  Genfroy  v.  RIggs.  138  U.  B.  EU,  BO 
L.fd.MXilMOi.and  tbe  ooart  held  that  under  it 
piDpeity  Ij  the  DlatrlofOf  Columbia  and  Id  theter- 
rllaries  might  be  acquired  by  allcoB  by  Inberltanoe 
under  eilstlnic  laws.  Tbe  act  In  question  (U  Btat. 
11 L.  171  obap.  340)  provides,  I L.  that, It  shall  be  UD- 
iHful  [or  any  person  or  persons  not  citizens  of  tbe 
Dulled  Bfatea,  or  who  have  not  declared  tbeir  In. 
tenUoD  to  become  citizens,  to  tbereafcer  acquire, 
bcld,  or  own  real  estate,  or  any  interest  therein.  In 
snyof  IhetPTrliortesotlbeUalied  States  or  In  tbe 
OUttlct  of  Columbia,  except  such  as  may  be  ac- 
quired by  Inlierttauce,  or  In  good  falih  In  theordl- 
UTy  course  of  Justice  In  tbe  collection  of  debts 


of  tba  United  Btatea  In  Bpratt  t.  Spratt,  n  C.  B.  1 
Pet.  US,  7 1.,  ed.  171  (lBa>.  ZB  D.  B.  4  Pet.  BK,  7  L  ad. 
—  -"-];  Joetv.  Joat,lllaakay,4Rasa^. 


Id  Fox  v.  Southaok.  U  Kan.  liS  UU),  It  waa  bald 
tbal  the  Mb  amoleot  tba  treaty  with  Great  Britain 
<a  17B1.  Riving'  the  anblaoia  ot  either  power  tbe 
right  to  bold  proper^  wlthlo  tbedomlnloiM  of  Iba 
other,  waa  not  affected  br  a  poatsrlor  war  and 
applied  to  vested  remainden  as  well  aa  to  oOier  ea- 

In  Ciaoe  v.  Beeder,  tl  Hlob.  U.  1  Am.  Bep.  110 
(isni).  tbe  plaintuf  loed  for  the  reoovsry  of  oertatn 
eaobeated  lands  conveyed  to  him  t>y  Ibe  trustees 
thereof.  Tbe  property  was  oonveyed  to  an  alien. 
the  grant  being  conflrmed  under  an  act  of  <%>d- 
gress  reffulailng  granla  of  land  In  Micfatgan.  under 
whioh  all  petaons  reaidInK  and  occupying  lands 
therein,  which  ihey  or  their  Hrantorshad  oontlDu- 
ously  occupied  and  Improved  since  a  certain  year, 
were  entitled  to  eatatea  In  fee  simple.  Theevldenoe 
showed  that  such  alien  married  In  the  Dnlted 
Btatea,  and  died  leaving  no  children  bom  tiMiein, 
but  leaving  a  persou  desortbed  as  hia  daughter, 
abo  an  alleo  by  l>inli,  bin  surviving.  "Hie 
daughter  died  leavlur  a  buaband  but  no  ohUdren. 
The  fattier  had  executed  a  deed  to  such  daughter 
purporting  to  be  acknowledged,  but  not  witneaaed. 
and  It  waa  claimed  that,  the  father  and  daugbler 
both  being  aliens,  the  latter  could  not  inherit  from 
him.  In  case  the  deed  waa  void.  Tba  deleodenla 
claimed  under  the  husband  ot  aucb  dauicbter,  wbo 
went  iQio  poeseeelun  after  bis  wife's  death  and  so 
continued  until  hlsdeatb.  Tbe  oourt  heldtbat,  tbe 
ooDveyBDoe  by  the  father  to  tbe  daughter  being 
void  because  not  made  aa  required  by  tbe  Ulcbtgati 
statute,  tbe  landa  erobeated  to  tbe  territory  and 
slate  of  Michigan  whiob  bad  power  ' 
ithout  inquisition  nt  olBoe  found. 


___  HlBOorl  Bevlaed  Btatutea  oflue  provided 
tbatall  aHana  noldlng  In  the  United  States  wbo 
aball  have  made  a  decoration  ol  their  Intention  to 
become  cltlmisot  tbe  United  staiea  by  (aklug  tbe 
oatb  required  by  Uw,  and  all  aliens  resident  in  this 
state,  aball  be  oapeble  of  acquiring  real  estate  Id 
this  state  by  desoent.  In  Waoker  v.  Wacker,  X 
HD.m(lffi8i,tt  was  held  that  the  abov*  statute  did 
not  apply  to  the  oonrealdeot alien. 

Tbe  Missouri  atatutes.  asthey  existed  from  tbe 
years  1SS6  to  ISIE.  did  not  apply  to  nonreajdent 
aliens,  but  only  permitted  resident  allcos  lo  ac- 
quire real  estate  Id  thai  state  by  descent  or  pur- 
ohase,  but  such  slatuiee  did  DOt  prevent  nonreal- 
dent  aliens  from  taki  OK  aadlalrlbutlves  the  personal 
property.     Harney  v.  Donoboe,  97  Mo.  lU  (18S8). 

The  Missouri  act  of  February,  IStK.  so  far  cbauKCd 
tbe  old  law  that  an  alien  could  not  Inherit  realty 
as  to  permit  theallen  to  take  and  sell  witbin  throe 
yean  after  tlie  death  of  the  ancealor.  and  br  lli" 


,dbyCoogIe 


Iiinfon  SiTPiiBin  Covta. 


S  8.  MniA.  Co.  t.  Bvriaek,  80  W.  Ya.  A47; 
J^ofiU  T  CaUtn,  20  MIcb.  Btft):  ^opU  y.  tiof- 
man,  U7  111.  2S4;  Andermm  v.  Chuago,  B.  <t 
Q.  a  Co.  117  111.  29:  Oormlep  y.  Utlt.  116 
111.  648;  Cattner  v.  Walrod.  «3  III.  171.  20Am. 
Rep.  8119;  Btamm  t.  Awttrieit.  132  N.  T.  48,  B 
L.  R.  &.  697;  Fuller's  Dnarr.  Btat.  l'<9; 
Oomai's  Civil  Law,  by  mnhBn,  ^§2420,2421. 

BmSXvj,  J.,  d«llTered  the  eploloo  of  the 

ThiB  wu  a  bill  in  chancerr,  brought  b? 
Jnnies  Brarao  agafost  Sarab  Went,  Susanna 
Went.  Jane  Holland,  EHr.abctb  Taiaold, 
Francei  Barnes,  Cliarlotte  Elizabeth  Bajlia, 


ppared  and  filed  a  general  demuir..    ~ 

bill,  which  being  sustained,  and  tbe  ( 

plHinant  electing  to  abide  b;  bis  bill,  a  de- 
cree was  entered  dlsmisslug  the  bill  (or  want 
o[  equitj,  at  hiB  costs,  and  he  has  now  ap- 
pealed to  this  court. 

Tbe  bill  alleges  Cbat  the  complainant  Is  a 
resident  of  the  stale  of  Ohioandanatiinitlzed 
ciKzen  of  the  United  SUKs;  that  William 
Went,  late  of  Chicago,  departed  this  life 
August  10,  189%  being  then  seised  iu  fee  of 
certain  lands  Id  Cook  countr  which  ilie  bill 


Mitof  HoTviDber.  les.  tbe  tbree  years  wigUmtted 
tolbe  Ume  arter  admFnlstrailon  bad,  and  ibere- 
fOT«,lnao«Se  wberaadmlDlBlniilnn  waactOM 
IMS,  Ibe  three  ;«n  would  end  In  IBTl,  and  a  ( 
not  made  until  iherMrlSSI  would  be  barred  b;  the 
•cc    Pllla  V.  Oerman  Sohool  Aaao.  £3  Fed.  Uep.  TOD 

ami. 

Under  tbe  Ulnourl  U«*  of  laes,  aII«Da  reeldlnB  tn 
Uili  coiincrr  were  entitled  to  ifae  nme  capaollr  or 
■cqalrlnK,  boldlnR.  and  alienating  Teal  estate  aa  a 
olllsen  or  tbe  United  Btate*.  provided  tber  bad  de- 
Olarad  their  Inienllon  of  beoomlnir  dtlzens.  and 
thoMi  raldtnti  In  the  slate  were  entitled,  whether 
the;  bad  tna^e  tuob  declaration  or  not;  and  u»i)eT 
tbe  aot  of  IKiS.  an  alleti  noaresldeat  Id  tbatstate  or 
In  the  Doited  Slalea,  who  had  not  declared  hla  In- 
tention tn  beoome  a  dtiien.  and  who  wu  thererore 
not  entitled  lo  Inberlt.  bad  a  limited  tierlod  within 
whicb  to  sell  and  oonveT  real  aitale  to  one  wbo 
oould  take  and  hold.  SulUvaui.Bumett,  IDfiO.S. 
g8t,aiL.ed.  1124(1881). 

Tbe  UUaaiirl  aot  ol  Harob  80k  VStt,  nrorldea.  1 1: 
"All  aliens  Khali  be  capable  ot  aogtilrlnir  tij  pur- 
eban,  devise,  or  deeouit  teal  eiiate  in  thh  itata. 
and  of  boldiPB.  devislos,  or  alleoatlnfi  tbe  same, 
and  iball  Inour  tbe  like  duties  and  llablllilea  In 
relailnn  thereto  as  If  ther  were  oltiien*  of  the 
United  8lalee,and  reeldeots  of  Uils  atate."  The 
oonrt  held  Ibat  suofa  statute  wainnt  letroapectlve 
and  only  applied  to  futnTesoQiilsItlona  by  aliens. 
Ibfd. 

The  HtaeouTl  atatutea  ot  18T1  <LawBiaTE,p.  TV). 
lemoved  all  obetadee  In  the  way  if  aliens  aoqult> 
fOB  real  estate  in  tbat  stale,  and  therefare  where  a 
plalntlir  claimed  as  belr  to  her  deceased  father  who 
wasarealdent  sIIbb  and  died  leaving  children,  all 
of  whom,  exoi'iittheplaliittff.werereeldenuoltbe 
Stale,  and  wIwd  (be  father  died  only  resident  allena 
wete entitled  to  Inherit  under  the  laws  of  ibla state, 
but  aaubaequentact  removed  tbe  d liability.  It  was 


benttt 


The  m 


|>roT>eny  upon  the  death  of  (he  resident 
xaieand  without  Inue.  Utasty  v.  Oled- 
IMo.)S3B.  W,  -■■ 


e  In  < 


d  liens  ahall  be  capable  or  aoqulrlng  by  . 
cbaae,  devise,  or  deaoent  real  eatate  tn  that  state. 
and  of  holding-,  devlslnit.  or  allenatina  the  same, 
and  shall  Inour  tbe  lllie  duties  and  llablllilea  In 
relatlciD  tbemto  as  It  tbey  were  clMzena  of  the 
United  Biaua  and  realdenteof  thlaatate." 
nabntakK. 

By  I  U,  art.  1,  Heb.  Oonit.  It  la  provided  tbat  no 
dlsltoctlon  shall  ever  be  made  by  biw  between 
lealdeDt  aliens  and  clllieas  in  referenoe  to  the 
pofseealoD,  enjoyment,  or  deaoent  or  property. 
People.  Doboon,  *.  MrClay.  £  Nen.  T  rIB7B>. 

By  Itt  ut  the  Nebraska  Constliuiton  of  IBTG  mrt. 
&  ed.  len.  Neb.  CnnsoL  Ctat.  n.  6Ti  It  Is  provided; 
-No  dkUnotloa  ahall  evpr  be  made  by  law  bttween 
resident  abctia  and  dtlsens  In  retereoce  to  tbe  poe- 
•anlao.  nnloriBeat.  or  deaoent  or  property.** 
81  L.  U.  .£. 


'  By  I  tseo.  Neb.  OonsoL  SU(.  ed.  1888,  p.  lOSL  It  Is 
provided;  "Nonrcaldeat  alleos  ...  are  hereby 
prohibited  from  aoqulrlng  title  to,  or  t.iklnB  or 
boldlDg.  aey  lauds  or  real  eatate  In  ibM  ataie  by 
descent,  devise,  purchase,  or  otberwlae,  only  a* 
herelnarter  provided,  except  that  .  .  .  beite  of 
allena  who  have  heretotore  acquired  lands  in  ibta 
state  under  the  lawa  thereof  may  hold  suob  lands 
by  devise  or  deeoeet  for  a  period  of  leo  yearn  and 
no  loniter,  and  If,  at  tbe  end  of  ancb  time  herein 
limited,  anoh  lands  so  acquired  bave  not  been  sold 
to  a  bonaflde  purcha.'WT  (or  value,  or  auoh  alMn 
beirs  have  not  beoome  reeidents  of  thiastat^auoh 
lands  shall  revert  and  ncbeat  to  the  state  at  Me- 

Tbe  Statutes  of  Nevada,  art  1 1 U,  iwovMe  that 
"forelKuer*  wbo  an,  br  may  benalter  beoome, 
bona  tide  residents  of  this  state,  sbalt  en]oy  [be  seme 
rlirbla  bi  reeiwot  to  the  possealon.  enloymeat,  ami 
inberltanou  of  property  as  nailve-bom  anaena.'* 

Id  Slate,  Llnv,  v.  Preble,  IB  Nev.  m.  KB  (UBli.  H 
la  staled  lliattberlitbtsof  toreljinen  were  not  ooa- 
Oned  to  those  wbo  bsd  deolarad  tbelr  Intention  to 
beoome  citlsens  of  tbe  Unlled  States,  or  to  thoaa 
wbo.  under  tbe  laws  of  tbe  al&te,  were  entltfed  to 
beoome  oltlaena  bv  naturalisation,  ttaeOauailtuiion 
giving  to  all  tarelgnera  wbo  were  bona  Ude  reaL 
dents  of  the  state  certain  rlfrbcs  wblob  might  ba 
enlarged,  but  could  not  be  abrtdsed  by  tbe  leKia- 
lature,  and  further,  tbat  the  rights  which  were 
Buaraateed  by  tbe  statute*  ooulil  not  he  taken 
awav.  and  tliat  It  was  not  withlu  the  power  of  tbe 
legislature  of  that  state  to  limit  tbe  right  lopoaeaai 
tnberlt,  or  enjoy,  such  property,  to  alteoa  wIk> 
tnlaht  become  citlsens. 


_  .  _ .  June  ai,  lan,  mve  alleo  beira  the 

rlftbt  to  take  by  desoeot,    Hontffamery  v.  Dorlrai, 
7  N.  B.miieSEl. 

New  3veB«y. 

In  Hollvalne  V.  Oove,  8  U.  8. 1  Oanch,  HH,  f  L.  ed. 
EM  11808).  It  wna  held  that  a  person  tiom  In  tne  ool- 
ony  of  New  Jersey  before  the  year  ITn,  end  reeld. 
luK  there  Ull  the  year  1T7T,  when  he  Joined  tbe  Brtt- 
tah  army,  and  thenoerotth 'adhered  to  the  BrltMta, 
subleot  and  leoelvlng  ooin- 


le  of  New  Jersey: 


frcin 
...  .  lands  by  deecent  In  the  at 
tbe  New  Jersey  aot  by  wtalcb  si 
Glared  an  offender  a^lnst  tbe  form  of  hla  allerl- 
BDce  to  the  state  not  belnK  Bumdent  to  deolare  tiim 
an  alien. 

In  Teo  V.  Heroereau,  IB  V.  J.  L.  887  rlBW,  an  alien 
enemy  purchased  real  estate  fn  the  United  States 
prior  lo  Jsnusry.  1817.  and  remained  In  possession 
■hereof  after  he  beosme  an  alien  rriend.  It  waa 
held,  upon  his  death,  that  tbe  cbUdren  born  In  tbe 
Unlled  Slates  mtgbt  inherit  by  virtue  of  tbe  M  aeo- 
tlon  or  N.  J,  act  or  1817.  ooneemlnK  alteas,  for  tbe 
reaoon  tbat  If  an  alien  may  purchase  and  hoM  land* 
10  tilm  and  his  beli^  ha  may  ttaoBBtt  thm  by  to- 


D,3r,zBabyC00<^Ie 


BiAVur  T.  W«MT. 


Cfalcago,  KtrtA  16,  1893. 
Xdow  all  men  by  tlie«e  presenU: 
Tint  I,  WlllUm  Went,  being  lonDd  In 
■i<Dd  mi  weak  Id  body,  do  this  day  mnke 
tbli  instrument.  Bora  In  E'reatteae,  Hadnor- 
■bite.  BDKland,  In  tbe  year  1828,  on  tlie  ^tb 
day  ot  laij,  at  prcMUt  a  citizen  of  the  United 
Buta  of  Ai 


I  will  and  bequeathe  all  real  and  penonal 

rpeny  to  ray  vlfe  Sarab  Lewie  ni»  Went, 
truit  for  tny  survlTiug  ilalen  and  their 


lawful  deweDdtmta. 

William  Went. 
That  the  foregoing  will  was  duly  attested 


by  wltneisea.  ami  i*as  admitted  to  pmbat* 
by  tiie  probate  curt  of  Cook  cqiinty.  Ausuat 
IS,  lt»3;  that  Ihe  testulor  left  no  Ibsiio  ot 
deacenilame  of  iHne.  but  left  liim.BurviTlng 
Siintli  Went,  hia  srldow.  Suohddh  Wetit,  Jane 
Holland.  Elizabeth  Yarnold.  aod  Frani«t 
Burnea,  hia  aisterB.  and  Chnrlotte  Elizabeth 
Baylia  and  Susan  Baylla.  tbe  dauiibtera  of 
his  deceased  alHtei  Cbarlnit«  Baylia,  and 
that  they  and  the  complalD&at  are  the  only 
next  of  kin  and  heirs  at  law  ot  the  teatalot ; 
that  tbe  complainant  la  the  aon  and  ooty 
issue  of  William  Beavau  and  Jane  Bea- 
van;  that  his  father  was  the  only  isaue 
of  Willlarn  Beaian  and  Jane  Beuvan,  the 
last-named  Jane  QeMvan  beiufc  the  only 
alster  ol   William   Went,  the  father  of  the 


hNttBDoa  to  biB  otalldreo.  tbe  tta  tute  phu^Dsr  htm  on 
■  foodur  otth  nitlTe-bom  ddzena  sliina  bim  In- 
keHiible  blood;  and  eren  tbouKh  bli  oblldreD  Ware 
ilioBM  tbBw  wonM  lake  by  iDberitanoe. 


noini  ot  tbe  ■IWoagv  of  tbe  bein  of  the  penon 
iTtnic  Itat  aelBed.  at>d  suob  land*  wera  intMequeiuiT, 
br  ipealal  aat,  TCrted  In  tbe  widow.  It  was  held  that 
Ike  proTidona  of  the  New  Jersey  aot  ot  IBlt, 
Hut  tucta  peiaoDs  ai  wouM  have  been  betia 
duj  person  dylnji  dDae  lelt,  iDoaaafucA  peraoDl 
hid  beeo  natural-boni  Qitlaww.  aball  taberit  Die 
hodatiuohperaoDdjlnilielaeil.  were  not  aufloleDt 
to  panto  Nioh  alien  beln  tbe  landiwblob  hod  been 
m  naied  Id  tbe  wMow.  Deo,  Oolsan.  t.  MoKeon. 
tl  N.  J.  L.  m  I1B5U. 

Ek\  tbt  New  Jtntf  Statute  of  isu.  whioli  eiMbied 

■Boii  to  purobate  land*  aod  holdltiem  lo  them  and 
Oeti  biln,  was  held  not  lo  remove  tbe  dinbiillj  ot 
•SHiam  from  peiaona  who  would  otberwtie  have 
tanibelr  helia.    Ibid, 

Hew  Tork. 

Id  JaokaoD.  Shneodorf,  v.  Jackxm,  t  Jobna.  nt 
(KWi,  a  native  of  New  York,  setaed  erf  lands,  weat 
tnttaeDtnlab  bland  of  Bt.TbomaslnlW.aad  tbere 
varrted  a  DaoWi  iub]eae  by  wbom  he  had  two 
dauRhiart.  H«  died  In  IIIO.  One  ot  the  dauichten 
the  dM,  without  iMue  and  before  oomlDn  of  age. 
Ilw  ether  daoBbter  married  a  Oaalsb  subject  and 
tied  hi  ini,  leaTlns  an  Infantdauithter  who  died  la 
Bn.  Rwas beldthattbetwodauKbien wn« eet- 
mkboTD  sabJoelBof  Oreat  Brllaln  within  tbe  Stat- 
nts  of  SOeo.  IL,  chap.  O.  buttbattbe  pnnddauffb- 
terwu  an  alien,  and  that  the  bmdt  ao  acquired  In 
Hew  Turk  did  not  cMbeat  by  reason  Dl  the  alieobm 
dt  tbe  gtanddauBbter.  tut  went  lo  tbe  eMer 
iMIber  of  the  ifaad^ber.  tbe  purohaaer.  as  the 
witbeiratlBW. 

Wberean  alien  died  In  tbe  atateof  New  Totk.  In- 
Imuie  and  without  U8ue.diiriDKa  war  <ntb  htt  na- 
ilTeiwuDtrT,  ieavtoK  penonal  estate.  It  was  beld 
Oat  hIa  relations  raaldlDB  abroad,  thoush  neztot 
Un.  beliiR  aUena  realdln^  Id  the  DOuntry  of  tbe 
•nmy.  wrre  not  entliled  to  dIstTlbuClve  shares  ot 
Bw  property,  but  that  the  whole  want  to  his  next 
atUnresMeatlDtbalBlale.  Brad  wall  y.  Weeks.  IS 
Jotans.  1  ilSISi. 

Bdt  apoD  tbe  beartns  of  the  above  caas  by  the 
(buoellor  iBradvell  v.  Weeks,  1  Joboi.  Cb.  SM 
(IBID),  the  oourt  rendered  a  contrary  opinion, 
vblch  was  reversed  upon  appesi  as  ebove  sliown. 

Id  Jackson,  HoGlooKbry.  v.  ekseis.  19  Jobos.  IW 
OSU,  It  wM  held  that,  by  N.  T,  aot  April  B.  ISOS. 
■blcta  vested  the  csiate,  pacented  to  a  deceoicd 
Midler.  Id  hIa  belts,  lhnuRballenB,ln  IlkernHnneras 
It  would  bave  deaoended  totbem  U  tbey  bad  been 
dtUeiBot  that  state  at  ibe  lime  of  bis  death  ilTSI) 
■Hordlov  to  ttie  lew  of  descent  ot  that  siaie.  It  was 
■neodedibsttbe  bebssbonld  take aooord ids'  to  the 
kwofdooentai  tbe  tinia  of  ibe  paslos  of  tbe  act, 
anditaattbeilileof  Uiebalia,BotarBt  Itreapecied 
«  U  H.  A. 


any  llmltatloD.  vas  lobedeemed  to  havs  aoorued 
from  tbe  time  ol  tbe  tanlnir  u^  the  act. 

In  Ooodell  v.  Jacksca,  Btolc  b,  90  Johns.  TO  (IBSI.  It 
was  Stated  that  tbe  permission  by  Is wtoan  alien  to 
take  and  bold  iHDdB  to  him  and  bis  heirs,  or  svrant 
from  the  covemment  by  aulborityof  lav  to  an 
alleo  and  hit  bpire.  oacanarily  Implied  that  lie 
mishttmnsmlt  bydesoeot  to  httohlldreoorother 
d  that  his  heirs  Tnlftal  uke  tbe  land  In 
lly  as  It  they  wer«  natursl-bora  otU* 


Hsted  to  be  a  treneral 


IntbcsamecBBalt 
mle  that  when  an  a 
siHtule  to  take  aa<l  hi 
he  had  a  oapacliy 
alien  olIsprlnK.  and  Ihey  bad  equallv  a  oa  aclly  to 
take,  and  turtber  that  when  ihe  iHtrlslxiure  ii[h>ka 
without  reatrlotlon  or  quallfleatlon  ot  tbe  heirs  of 
an  alien,  they  meant  suota  balrs  aa  he  was  then 
competent  to  have. 

A  Rrant  of  land  to  an  alien  soldier  tor  mllllary 
■emce  during  the  Bevolutlunary  war.  ilie soldier 
dylns  during  tbe  war.  was  held  lo  enablB  his  heirs 
tboufb  aliens  to  Inherit.  JsefcaoD,  People,  v.  Bia, 
t  Cow.  BU  lUeS). 

Where  an  alien  beld  lands  under  tbe  provtalnaa  ot 
of  UtKand  U08.  whlob  suthorlaed  aliens  t« 
liold  real  estate.  It  wuf  held,  upon  bit 
dylOK  Inteslste.  thit  such  landa  descended  lo  hit 
helrsallbougb  tbey  were  aliens,  tbeacn  in  question 
ezpreMy  ciinferrinB  upon  the  alirnienibiaoed  lo 
tbem  tbe  power  of  traasmlttlng  by  ben-diiary  de> 
Boeot  to  tbetr  heirs  whatever  real  eetuiethev  mirht 
have  acquired  and  illed  seised  of  In  rhat  slate,  olv- 
InR  10  tbeir  blood  an  Inberltable  quality  ibroujib 
wblcb  a  llile  rould  be  deduced,  tbe  HsiBbliBhedooD. 
tiruotluo  of  CboraaolB  belD)t.  that  Ibaalien  heirs  of 
suob  purcbaoers  were  as  capable  ot  taklnir  at 
Ibouab  tbey  were  pBtural-born  cltiaens.  Jaokaon, 
Smith,  V.  Adams.  1  Wend,  dm  ilSSli. 

But  wbere  a  naturalised  cltiien  died  In  the  7*tX 
ira.  seised  of  real  estate  acquired  In  tbe  year  im, 
under  a  contract  made  Irj  tbe  year  IBID,  nod  eject- 
ment was  brOuKbt  by  bis  brother  and  siflers.  who 
were  allons  at  tbe  time  or  bis  death  and  bad  oot 
corotdledwith  tbe  requirements  of  the aotsrelattos 
to  allena  passed  loises,  tbe  c-iun  beld  chat  l.bey,  by 
reason  ot  their  aHenaiie,  could  not  Inherit  Che  es- 
tste.  even  tbouKD  tbpy  had  been  raJdenti  or  ibe 
state  since  Ibe  year  ISQfc  and  further,  (hut  they 
could  claim  notfainff  under  tbe  equitable  estate,  as 
tbe  aot  only  rectiBDiied  lejial  estates,  tbe  acts  of 
teOZ  nnd  1MB  bclDR  destroyed  hy  that  of  ISA  whlob 
applied  as  weU  to  allena  who  bad  come  lo  reside  In 
the  Unlifd  Stutea  before  Its  pisiwre  as  lo  tboaear- 
rlrlns  BubaeqiieDtly.  EcDoedj  v.  Wood.  IS  Wend, 
»)[1SB8). 


d  salaad  In  IKS.    The 
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teatator,  Mid  f7illlftm  Went  having  ao  broth- 
en  ;  that  William  Beavao  and  Jane  Beavan, 
the  complainant's  father  and  mother,  Wlll- 
tam  Beavan  and  Jane  Beavau,  hla  grandfather 
and  erandm other,  and  William  Went  and 
Charlotte,  hla  wife,  the  father  and  mother  of 
the  testator,  were  all  ijeceaaed  prior  to  the 
death  of  the  testator.  The  billadmltatbattbe 
complainant's  father  and  mother,  hla  grand- 
Father  and  grandmother  (the  grandmother 
being  the  sUter  of  the  teBJator'a  father,  and 
through  whom  he  traces  bis  relationship  to 
the  teatator).  were  all  nonresident  aliens. 

The  bill  further  alleges  that  the  four  sis- 
ters and  the  two  nieces  of  (he  testator,  above 
mentioned,  were,  at  the  time  of  the  testator's 


death,  and  still  are,  nonresident  illena,  thuj 
all  being  citizens  and  residents  of  the  klns- 
dora  of  Great  Britain,  and  were  and  are, 
under  the  laws  of  thU  state,  incapable  of 
acquiring  title  oi  taking  or  holding  lands 
or  real  estate  In  this  state,  by  devise^ur- 
chase,  or  otherwise.  Also,  that  Sanh  Went, 
the  testator's  widow,  on  the  18th  daj  of  An- 
giist,  1802,  Qledherrenunclatlonof  berrlgbts 
under  the  wilt,  and  on  the  11th  daj  of  Jan- 
uarj,  1898,  filed  ber  election  to  take  her  share 
In  the  estate  of  her  deceased  husband,  a» 
prnvided  by  law. 

The  bill  claims  that,  b;  reason  of  the  prem- 
ises, Sarah  Went  and  the  complainant  became 
each  seised  of  an  undivided  one-half  interest 


Ilie  United  etatee  at  the  Ume  of  the  Deolaration  of 
Independenoe.  He  left  the  plaintUf,  bU  married 
dauahtec,  a  nouiFBldeet  alien  vbo  came  lo  tbe 
BCBtes  In  tS3t  and  claimed  the  pro  pert;  from  [be 
derendaiit,  a  tenant  of  thsKnindcbtldren  of  tbede- 
oeaeed.  the  ohUdren  of  ■  deceBH?d  Min  of  the  Intea- 
late's  seoDDd  mania^re.  Tba  court  held  that  sbe 
was  entitled  to  It  br  descent,  and  tbat  ber  alienee 
oould  Dot  be  aet  Up  aa  a  bar  to  tbe  aotloa;  but 
wbetbertbe  plamUS  (ookbydesceDttromacttlzea 
of  Ibe  Cnlied  States,  or  wbetber  such  descent  wa« 
conferred  upon  ber  by  tbe  Zd  clause  of  tbe  Ub  aeo- 
tlon  of  the  act  of  CooiiTeaB  of  ISCtt,  was  a  ijueetloD 
whlcb  wu  not  decided  by  the  court. 

Tbe  court  In  tbe  above  case  based  Its  opinion 
upon  the  fact  tbat,  tlie  father  belDjf  domiciled  la 
the  Untied  States,  for  tbat  reason  tbe  daugbter  be- 
eamea  dtlzen  by  tbe  dlsrupdon  of  the  ties  otalle- 
glanoe  at  taeiself  and  ber  father  to  tbe  Crown  of 
Ureac  Brltalni  and  tbat  If  she  bod  come  bere  when 
ehe  became  of  age  and  aaoable  of  Bctlng  for  her- 
Boll.  even  after  tbe  treaty  of  peace  of  IJBEl,  there 
was  DO  doubt  tbat  she  could  not  irangfer  ber  alle- 
glanoeb)'  mHirylnB  a  British  subject  and  Rolng-  to 
reside  atoood;  and  tbat  If  atae  wbb  an  Amerloaa 
cltlien  and  leKslly  domiciled  bere  wltb  ber  tatber. 
sltbonitb  aetually  left  by  him  abroad  for  ourlure, 
(befacttbataheDiBTTledln  tbat  couutry  after  her 
rights  as  an  AmerlcaD  MtlBen  hsd  become  complete 
at  the  does  of  the  war  would  not  deprive  her  of 
the  capacity  to  lake  lands  by  descent  bere  although 
from  tbe  Umeof  ber  mariiaKe  there  her  domioll 
waa  tbat  of  ber  husband  aod  continued  sucb  untU 
stae  obaoaed  It  again  after  bis  deatb. 

The  le«:lslature  may  remove  tbe  disability  of  an 
aliep  beir  and  autborize  blm  to  take  as  by  deaoBnt. 
but  tbe  state  cannot  by  Hpeci&l  act  authorize  an 
alien  or  nearer  kin  to  take  to  Ibe  eiclualon  of  a 

IngBn  heir  wbo  badaviiulred  a  title  under  the  geu- 
eml  law  of  Inberitaccc:  but  wnere  tbete  are  uo 
belTB  wbo  can  be  affecied,  and  tbe  property  la  in  or 
must  go  to  the  people,  ibe  legislature  bas  the  power 
to  autbortie  tbe  party  to  take  aa  by  descent,  or  In 
any  other  manner.  Ensltsbbee  V.  Helmuth.  T  N. 
Y.  J,egal  Obs.  186,  IN  llSifil. 

Id  Mesklngs  v.  Cromwell,  B  N.  T.  18t  (Ml),  a  tes- 
tator gave  bU  wifea  lire  estate  In  his  real  property, 
and  direoied  ibat  upon  ber  deatb  It  should  be  oou- 
verled  into  pereoaat  estate  and  divided  among  tbe 
partlee  named  Id  bis  will,  wbo  were  aliens,  and  as 
■uch  Incapable  of  taking  by  descent,  Tbe  court 
held  tbat  ctaey  were  entitled  to  tbe  proceeds  as per- 
aonal  estate,  even  though  aliens. 

The  New  York  Revised  Statutes  a  Rev.  Stat.  720. 
H1&-18I  empower  resident  aliens  wbo  have  filed  a 
declaiailon  of  Inteotloa  to  become  oltlzens.  to 
bold  land  by  deeoent  and  also  by  devise,  and  also 
•'Dtltle  tbe  helia  of  such  partlee.  Inhabiting  tbe 
United  States.  I«  taks  by  descent  In  oaseottbeir 
B1L.R.  A. 
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death  within  si 
SEO  (ISESt. 

In  Ueeney  v.  Bmoklyu  Benev.  Soc.  33  Barti.  8M 
(iBBll,  the  facta  showed  tbat  a  naturaliwd  oltiaeD 
purchased  real  estate  In  IBOt.  and  died  seised  la  181^ 
aod  tlie  plaintlOB'  evldenee  proved  Hiat  ttiey  w«« 
to  be  taken  as  hIsbelrB,  it  they  wei«  qualtOad  to  tn- 
hertt.  One  of  tbe  plalDturs  deolared  bis  InteoUcHi 
to  beeome  a  natutallMd  oltizen.  In  ISUX  and  wu 
natuiallaed  In  ISU,  shor^  after  tbe  deceased's 
death,  Tbe  other  platDtUt  was  Daturallied  In  1861, 
but  at  the  time  of  the  desosnt  cast  botb  plalutlSa 
were  aliens.  The  question  waa,  whether  tbe  New 
York  statute  of  1848  (Laws  1813,  cbapu  ST.  p-  <B).  haA 
a  retioectlre  eHect  so  as  to  vest  tbe  tme  in  tbetn 
by  descent.  Tbe  court  held  that  ttieir  subsequeot 
natnra  Illation  did  not  entitle  them  to  Inherit,  and 
that  their  dlBBbUlty  to  take  as  aliens  by  descent  was 
not  removed  by  the  statute  of  1S4>8, 

Nonresident  sliens,  the  betrs  of  a  n><ldent  alien. 
wereentlUed.  under  tba  New  York  sir  iieoflMGi 
ohap.  lUi,  to  take  real  estate  by  descent,  provided 
that  such  OS  were  of  full  age  declared  their  Inten- 
tion to  beoome  oltlseos  of  the  state  as  required  by 
ibeaot  before  the  oonsDrnmatlon  of  prueeedlns* 
Instituted  by  the  state  for  the  purposes  of  escheat. 
Qoodrlcb  V.  Russell,  a  N.  Y.  in  IIBTOI. 

Where  a  resident  alien,  whohHd  &led  nodeolaia- 
tlon  of  ioteutli  '  rot>ecome  a  citizen,  died  In  tba 
year  IBU,  selsn)  I  real  estate  whlob  wax  subject  to 
a  mortgage,  leaviue  two  sons  and  a  daughter  of 
full  age  nonreeldentallens.  and  also  collateral  Kin- 
dred reside  o  is  and  citizens  of  the  United  Staiea, 
and  his  three  children  executed  a 
apurohaser.  whosubsequeotly  acquired,  a 
the  legislature  releaslnB  the  state's  title  to  I 
later  It  was  sought  to  foreclose  the  mor  _  . 
againat  the  cblldren  of  the  deceased  and  such  pur- 
chaser, without  making  the  collateral  kindred  de^ 
fendaots:  and  the  plalntllT  became  the  puroliaBer 
at  tbe  foreclosure  sale,  and  later  contracted  to  sdl 
the  same  to  defendnnt.  who  refused  tbe  title, — tbe- 
court  held  plalutltTe  tllle  good,  as  the  estate  de- 
scended to  the  cblldren  of  the  deceased  whoee  tttto 
was  defeasible  by  the  state  If  of  full  age,  unless  they 
complied  with  tbe  provisions  of  the  New  York 
statateand  Hied  tbe  declaration  of  Intention  to  be- 
come oltliens.  the  special  act  so  acquired  by  the 
purchaser  giving  blm  a  vaUd  title.    JMd. 

In  HcCarty  v.  Demlng.  4  Lens.  W  (1371).  It  wan 
held  tbat  aliens  as  referred  to  In  tbe  New  York  act 
of  November  29.  iaSI7.  who  failed  to  obtain  natural- 
ization for  six  yeara  after  the  pasBSge  Of  the  stat- 
utes, were  excluded  from  Its  beneflla,  and  np<K( 
their  obtaining  naturalization  after  tbe  eiplratloii 
of  such  period  their  property  was  subjeot  to  tbe 
provisions  of  tbe  Bevised  Statutes  regulating  ttie 
descent  of  real  property. 

In  HcCarty  v.Terry.  T  I^ni.l3B  (ISm,  tbedeoeaaed, 
a  native  of  Ireland,  died  In  lan,  laaTlnf  tM  widow 
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Bbatam  t  Wbxt. 


In  tlw  piemlsM  in  quMtlon,  aa  tenants  In 
coDinoii,  and  aeefea  to  have  them  partitioned 
•ccordlnglj. 
Tbe  flnt,  and  wa  think  tbe  onty,  qnestli 


tix  tastator,  bas  descended  to  and  become 
nated  in  the  complainant.  No  cross  bill 
barlac  been  Bled  by  either  the  widow  or  ais- 
Mn  ol  Went,  no  qaestion  arises  as  to  their 
rigbti  SB  am<Hig  themselTos,  unless  i  consid- 
ention  of  their  rights  becomes  necessary  to 
1  detenninatloD  of  those  of  tbe  complainant. 
Etm  then.  If  It  be  admitted,  as  tbe  com- 

Cinuit  contends,  that  the  beneficiaries  nn- 
the  will,  being  nonresident  aliens,  were 


Incapable  of  taking  any  interest  in  real  es- 
tate oy  deTlse.  and  that  the  will  therefore  ia 
void,  thus  rendering  the  estate  of  Went  in- 
testate,— questions  about  which  we  now  de- 
sire to  express  no  opinion, — does  it  follow 
that  any  interest  in  the  estate  descended  to 
the  complainant? 

It  Is,  to  say  the  least,  doubtful  whether, 
under  oui  statute  of  descents,  the  complain- 
ant, so  loDjt  as  the  deceased  left  a  widow, 
became  entitled  to  Inherit  any  portion  of  hii 
estate  as  seit  of  kio.  The  cumplaiaant  was 
a  second  cousin  of  the  deceased,  being  a  son 
of  his  first  cousin.  The  only  proTieion  uf 
the  statute  which,  in  expreaa  terms,  provides 
for  tbe  descent  of  real  estate  to  the  next  of 


v  dUU  ■oitItIdb'  bim,  aD  h 


rdatlTes  belns 
r.  andanepheit, 
Ike  Dtalnttff  betoc  natanllied  br  leaaon  of  faer 
muTiise  with  a  ddwD  of  the  UDlied  Sums.  One 
uf  tbe defendaatH ms  Id  possemloa  Diideradeed 
tromlbeDeiiliew.  and  the  Other  delendaois  claimed 
tmereMHtmateeanQaertbe  wlUottlM  deoeased, 
de  trasts  Of  wbl^  <rere  declared  Told  by  the 
.  Tbeie  belOK  no  oroof  of  [lie  dUicnsblp  of 
MBbovlastbat  beeTe^ 
raided  tn  tbe  state  In  which  It  wasclHlnied  be  was 
omorlnanrpart  of  tbennltetl  Stat«>,  tbecourt 
eU  that,  under  tbe  aM  which  mre  the  docedenl 
be  power  and  autbortty  to  hold  property  in 
be  Kate,  bis  estate  descended  upon  his  death  to 
ii  alien  heirs  eqnallr  wltb  Iboaewbo  were  dtl- 
en.  bat  tbe  act  did  not  apply  to  noase  where  tbe 
a  tiaturallied  ultl- 
^  he  held,  not  nnder  tbe  act.  but 
uDder  the  eeme  laws  as  other  cltlienf,  and  tbei«- 
fonaHee  bein  oonld  not  Inherit  from  bIm  unless 
be  complied  wl^  tbe  provlaloiie  of  tbe  Revlaed 
Ritntee. 

Where  a  nataraUsed  oltlsea  demised  real  estate  to 
Mwlfp.alsoaiiatiuallndoltlEeD.  aoddled  In  tbe 
rear  DKL  tbe  wife  dyinc  twelve  months  aftenrardi 
vlrbcnt  wUl  and  without  bavins  disposed  of  the 
pmDbn.leaviDB'  relatloDS  who  were  aliens  wltb  the 
«inplioD  of  two,  namely  a  broUieT  and  alMer,  and 


d  the 


.  In  the  year  )S7Q.  an  act  of  the  leglela- 
nwas  passed  releasing  ttaelnterest  of  tbe  state  In 
~  to  the  sister,  who  was  naturalised  in  the 
It  was  held  Chat  the  title  of  tbe  aliiter  so 
mder  the  act  of  tbe  leuiBlature  was  valid. 
'.  BefferDHii,  M  Barb,  3Ti.  STT  (IWTa). 
By  chapter  88  of  tbe  New  York  Laws  of  l«n  It  la 
lirovlded:  "If  any  alien  resident  ot  tbie  ttate  or 
■By  DBlnrallied  or  oatlTe  dtlzen  of  tbe  United 
Bnifs  wbo  has  pnrobaied  and  token,  or  who  bere- 
■fter  shall  purchase  and  take,  a  cooreyance  of 
nal  estate  within  Ibis  state,  bas  died  or  Bball  bere- 
■Fter  die.  leavliiK  persons  wbo.  HOoordlnK  to  tbe 
Mitutee  of  thn  state,  would  answer  tbe  descrtpUon 
01  beirs  of  such  deceased  person,  .  .  suob  per- 
unaioBTiswerlDgtlieaescrlpttoa  of  beln  .  . 
el  lucta  deceased  person,  wbetbet  they  are  altlzens 
or  il  lens,  are  hereby  declared  and  made  oapa  ble  ot 
taUni  and  holdlnjr,  and  may  take  and  bold,  as 
tors  ...  of  Buoh  deceased  person,  as  If  they 
■ett  dtlwna  of  the  United  Slates,  the  land  and 
mleetaie  owned  and  helrl  by  BUch  deceased  alien 
vdtiseDBtthe  tlmeof  bis  death." 

In  DaasDberrT  V.  Dawson.  B  Hud.  BIl  (isn),  tbe 
<n>lr  question  In  dlspnte  related  tn  rhe  validity  of 
tdertoeof  realcMate  byanaller  realdeatof  the 
■ale. plalntMr  InsMlnKthat  (he  ^e.ls:  wai  valid 
under  N.  T.  Btat.  IMS,  ebap.  Ul.  I G,  Ibe  defendant 
eonteodlnff  that  ibe  devise  was  void  for  tbe  rea- 
anlbitthe  testator  had  never  Died  tbe  declara- 
■lon<tf  intention  to  t>ecome  a  dtlieu  as  required 
Jl  L.  R.  A. 


by  I  <l  of  said  aot.  Tbe  court  held  that  the  exprea 
lan^uajn  of  ttie  Mb  section  of  the  above  set  iii4de 
the  devise  valid  under  the  cutistriiotton  put  upon 
tbe  act  In  tbe  prior  case  of  Qoodrloh  v.  Buuell.  4X 
N.  r.  in  asiOK  that  tl  4  and  t  of  the  act  omitted 
the  reqnitement  of  OlInK  the  deposition  by  the  tn- 
tator^  grantor  or  lijteatale  In  order  that  tbe  dev- 
isee, ffrantee,  or  quasi  beir  might  hold,  tfaeni 
belnitno  reason  Co  sunpose  that  tbe  leeUacure  lu- 
t«iided  to  tnake  It  necessary. 

In  Bradley  v.  Dwlght,  ffi  How.  Pr.  «»  (I88I1.  It 
was  stated  tbat  tbe  title  of  a  oltlzen  of  tbe  state  of 
New  York.  In  actual  poaseesloii  ot  the  lands,  sball 
not  be  queacloned  or  Impeached  by  reason  of  the 
allenBire  of  any  person  from  ortbruuirh  whom  such 
title  may  have  beso  derived.  Laws  IMS,  chap.  Sllfc 
lAWS  VnS.  chap.  141:  Laws  187T.  chap.  111. 

And  In  Barrtson  v.  Harrison,  8  N.  T.  L.  Bull.  U 
asai).  It  was  held  that  nonreaMent  aliens  took  un- 
der tbe  New  York  aot  of  18H  as  If  they  were  cltl- 
lens.  wltb  full  power  of  disposition  and  tmnsmls- 
sloD,  and  that  npon  their  dying  intestate  ilie  es- 
tate passed  to  tfaeir  heirs  at  law  oapable  ot  taking 
by  descent  or  devise;  tbat  was  lo  Bay.  to  suob  ot 
their  belrsaa  ware  dtlzeaa.  but  not  to  such  as  were 
noDiesldeot  aliens,  tbe  act  making  no  provision 
for  the  latter,  nor  specially  for  tbe  former,  die 
former  takloir  as  an  Incident  to  the  power  of  dlspo- 
sttloa  and  transoilaslon  conferred  u  pon  the  orljrlual 
nonresident  aliens. 

In  Wleland  v.  Benner.  K  How.  Pr.  E4G  (IS8S1.  a 
DBtarallzed  dtJaau  of  tbe  United  Slatea  died  In 
IBTi,  leaving  seven  brottiers  and  sisters  or  their 
cblldreo.  bis  only  next  of  kin,  all  nonresident 
slleuB,  eicept  the  detoudantand  the  plain  tin  and 
his  Bkter.  and  a  nephew  of  the  dvceosed  wbo  was  a 
resident  alien.  The  defendant  was  a  daughter  of 
a  deoeosed  glster.  and  the  wife  of  a  cilizen  residing 
in  tbesutes.  Bhe  was  tlie  only  person  wbo  could 
directly  Inherit  frnm  ber  uncle.  Hod  look  possea- 
Blou  claiming  ai  sole  owner.  PlalntUTB  mother,  m 
ISTS.  sold  her  right  to  tbe  property,  by  virtue  ot  a 
treaty  lietweon  the  United  atstos  and  Wurtem- 
burg,  to  her  son.  the  plslntllf.  who  clHlraed  tbat  be 
and  theohlldren  of  his  deceased  sister  we t«  enti- 
tled to  Bbare  tbe  property.  The  court  held  that  Ibe 
words  "resident  alien."  Id  the  New  York  atatute  ot 
IMS.  did  not  Include  or  designate  a  "naturallied 
citizen, "  the  act  enabling  resident  aliens  lo  lake 
and  bold  real  estate.  Including  only  those  amwer- 
log  the  description  of  heirs  pf  a  deceased  alien, 
ffhether  the;  were  dtlzeos  or  aliens:  and  tliat  the 
aot  of  IST4,  wblcb  amended  tbat  of  IMS  by  Insert- 
ing after  the  words  "resident  alien"  tbe  words 
"or  any  naturalised  or  native  ol  risen, "did  not  ap- 
ply to  the  case,  for  tbe  reason  tbat  tbe  rlgbfs  of 
the  parties  had  become  vested  and  Bxed  before  tba 
act  was  tisMed. 

Under  the  laws  of  New  York  the  disability  M  aa 
alien  to  take  as  heir  was  removed,  tbe  Laws  of  MS. 
chap.  116, 1 1,  a*  amended  by  the  Law*  of  1874,  chap. 
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kin,  other  ttaao  children  and  their  deeoeod- 
•uu,  bnitlicn  ami  alarsr*  mad  xirTiviDg  |iar- 
«nla,  and  tUuIr  dtracciiiliiDti.  Knil  ibe  wliluw 
and  turrlvtng  liUBliHad,  Is  tlie  Otb  c1au«e  of 
^  1.  cliap.  m.  of  tbe  Iteviwtil  Sututca,  anil 
tliat  provides  merely  that  tlie  eaiate  sUitll 
do^cHDil  In  equal  i>i>rta  to  the  next  or  kin, 
"if  iliere  le  iin  clilld  of  tbe  lateaiat*)  or  de- 
B^eniUntorBUubdilld,  and  DOpHn-ni.  brother 
ural>lL-r,  orilusccndanlot  audi  pureat.  bioiber 
or  »i»ivt,  Biid  DO  widow  or  aurrivlDg  liiis- 
banil."  Anil  It  Is  dtrBcult  to  see  bow  ibe 
Goiii|ilalnaut  can  labcrit  uuder  tbis  claiiso  ho 
long  ■•  the  luUMtHie  left  »  widow  surf  ivlng 
him.  I 

Lonking  at  tbe  entire  tectloD,  It  will  be  I 

m.  and  by  tb«  I«vi  of  Wli,  ohao.  88,  reonffnlnnK  | 
tberlKMs<if  BlleDklnoradraeilent  whu  vu*  at  the  . 
time  of  hK  death  (resident  alien  or  a  cluien  (if  tlie 
Uiiiisd  ttiatM,  to  uke  ai  till  belrs  Ibe  luiidf  wbicli ! 
wouM  bave  dmwnded  to  them  In  thatcapuoltr  Imd 
tbe;  bevD  olllm>»  of  tbe  Unlied  Biaira.  tbe  ililc  ot 
an  alien  mule  belrot  lull  ajiebenie  madedeTiaRlble 
b;  tbe  ■tale,  upon 
rapeotlnK  big  InicodlnKClCliciiBDIiJ 


Rllroy 


.  Cowt 


»Ueni. 


a  rlSMi. 


It  bB)  been  held  that  tbe 
Ne*  Yurie  aUtuteandaniendmentBIbereloaKalnBt 
maJra  at  lull  aire,  tbut  tbey  ihall  nnt  bold  Ibc  real 
eatatcai  aiialnsi  tbe  alale  uoleea  tber  are  cliUwna. 
oi  maRe  and  file  a  deiioBlilon  aa  required  by  law. 
doea  not  render  Ibem  looupable  to  Take  the  ncle. 
wblcb  In  QO  OBi«  MCfaeats  to  [he  stale  withnuc  Ibe 
flndluKaraa  liiqulBklun  where  there  are  beli^oom- 
pelenl  to  take,  ail  being  bo  oumpotenti  but  tbe 
adult  m'lle  bein  cannot  hold  agaliiit  ihe  Blatc  un- 
lea  tber  become  oltliaiu,  or  die  tbe  neoeaaary 
depoiltloD,  Ibe  malp  belrs  of  [ull  afce  taking  a  title 
defeasible  by  the  atate.  unleu,  before  tbe  oonsum- 
mauouot  the  prtKwedlnm  Inaiituled  to  dpolani  the 
forfeiture,  tbej  beoome  pitlxena,  or  aie  the  neces- 
•arr  depoalilon,  but  It  ibey  do  either  ttaelr  lisbt 
andtlttebeooDMBbaolulaind  IndelBualble.  Hay- 
nanl  ▼.  Mayuard,  3S  Hun,  2(7  iie»l. 

In  tlaynard  t.  Nayniird.  ntpra.  tbe  factB  Bbowed 
tbattbr  property  waiooDveyedtotbebuabandand 
wife  m  18^  and  ibat  tbey  wereallpoa  but  bad  Hied 
tbe  nea!«<ary  deaiarationa  to  enable  lb '■ni  to  bold 
redl  e»lule.  alibouich  they  were  nevernalumliied. 
Tboy  both  d'ed  lu  tbe  year  ISSL  Id  pu»ee»lnD.  lnt«- 
taie  and  oltbout  oblldreu,  and  tbe  father  and 
mother  of  II  e  hmbaod.  wboBurvlved  bla  wile,  died 
belure  bim  and  hia  ooly  beIn  at  law  were  two 
brotbvn  and  t>o  slaterB.  and  bit  nepheirH  and  a 
niece,  oblldren  of  a  deoeaaed  broihFr.  all  defeiid- 
antii  In  ihc  nutlnn  and  noDrealdenl  alien*.  One  of 
Ihe  defendant*  took  poaacolon  after  tbe  buabund'a 
death,  under  a  claiei  of  ownerahip,  although  nut 
reluu'd  i«elib«rtbe  buiband  or  tbe  wire,  and  tbe 
ataie.  by  aol  ot  Ibe  levMUiu>«([««s  IBSI.  obap.  USK 
releuaerl  toblmall  tbe  ■iate*Brl|[bli  in  tbe  property, 
but  tlie  BOt  declared  that  LiothlnK  [herein  oon  atned 
Bbiiuld  Imiialr  any  right  ol  the  heir  al  law.  devtoee, 
Sraiiii^.  or  creditor.  At  the  death  or  tbe  bmband 
one  of  hw  nepbewa  waa  an  Infant.  The  court  held 
thai  under  the  New  York  act  of  ItU,  as  amended 
by  the  aota  of  luTt  and  ISn,  tha  alien  bclta  ot  the 
fauplvmd.  who  wer«  temalea  Or  minor*  al  the  Itme 
ot  hIa  deoeaae,  took  an  ataaoluie  Indeteaslbte  aatal* 
lu  the  proiieny,  and  that  the  title  of  tbe  delandaot 
which  had  bean  oonOnned  by  Ibe  act  ot  tbe  tacli- 
laiure  was  not  Talk)  aa  aualnst  auoh  alien  beira. 

In  Nolan  *.  Command,  11  N.  T.  Qt.  Froc  B«p. 
tSG  IHSSi.  II  waa  held  that  *  reaMenC  alien  oould  lake 
real  eeiaie  by  Inberltanoe,  and  bold  anainst  every- 
biidy  but  the  atHlo,  who  mljrht  deveot  him  by  pro- 
cPolinHs  tor  that  poiposi^  iinhM  ba  filed  tbe 
SI  uaA. 


seen  that  the  flrvt  cUuM  pttnrldea  that  Intes- 
tuteeslates  abail  di«cond  U>  the  cbildran  at 
Ibe  Inieatate  »tid  titeir  ileaoeoilanta.  llj  the 
second  clause  it  is  pnivtded  that,  where  tbcra 
la  no  cblld  ol  tbe  tutestate  or  deacfndant  of 
such  cblld,  and  no  widow  or  surviving  bin- 
band,  it  sliall  dt»cend  in  Pi|iial  pans  to  tbe 
parents,  brotbfra,  and  sisleni  of  liie  Intesiaie 
ami  tlieir  dLacendanls.  The  third  clauM 
provides  that,  where  tbn«  la  a  widow  or 
■urvivlbg  buibaud,  ftod  noi;blid  or  children 
or  descundautB  ot  a  cblld  or  children,  une 
balf  of  Ibe  real  estate  and  all  tbe  pi-rsnnal 
cBlate,  afier  Ihe  payment  of  debts,  shall  de- 
scend to  tlie  widow  or  aiirvivlag  husband, 
the  other  balf  to  dcsceud  as  Id  otb»  caies 


neccMary  declBra 
clt.'zeD.  and  until  aucb  prooeedlnEi  were  Instituted, 
might  maintuin  anllon  tor  partition,  hut  even  Ibe 
faoc  that  he  had  not  declared  his  Intention  to  bs- 
come  a  oltlion  would  not  deprive  hin  ot  bit  rlibt 
Dl  acilnn.  ihe  only  dilfercnoe  belnit  that  In  auch  a 
cuse  the  Kate  ought  lo  be  made  a  psrt^  deleiidaot, 
and  that  tbe  fain  Ibatduring  tuch  pruoeedlnga  tba 
party  declared  hliiulentlon  tot«oameaclil>ea  did 
not  obvnte  tbe  ueocatlly  ot  making  the  atate  m 
puny. 

The  New  York  Laws  ot  IBIS,  obap.  11^  I  «,  aa 
amended  by  theaotof  lST4.ahai>.m.  and  bythatttf 
leiO.  chap. ;«,  reoogniae  the  right  <if  alien  kin  ot  • 
perRon  decCHsed,  v ho  waa  at  the  timeot  bisdeatk 
a  resident  alien  or  a  oltlien  ot  the  United  Stale*,  to 
take,  at  his  belTs.  the  Uodt  which  would  have 
descended  to  tbem  In  that  cepauiiy  bad  iliey  heeo 
duienaof  tneUJiladSutea.  ita  Beuk'a  bute,  n 
N.  Y.  a.  tL  9SE  rlBSUi. 

InWulnwrlgbt  ^.Low,BTflnn,I8S(l»0<A^1^Ded 
In  IS  N.  F.H13  iieOSi.actlon  wa^  briuahl  U>  reoover 
piiHitnion  of  real  estate.  The  ravla  showed  that 
tbe  owner  of  real  enule,  an  alien  l>r  liirtb.  upon  her 
marrlaae  with  an  Amencan  oltlion  eieouied  an 
anteiiuprial  deed  of  trust.  In  trust  for  bervelr  tor 
lite,  and  at  her  death  to  tuch  |>et«ona  at  abo  ebould 
by  deedor  wlllappvlnC.  Sbedled  Inieatate  witbout 
having  ounveyed  tbe  prupcny  exceiit  by  auoh  triiat 
deed,  leaving  the  plaintiff,  her  sinter,  who  waa 
never  a  dilzen  ot  the  Dnlied  Stales  her  only  heir  at 
law.  Tbe  trustee  under  the  deed  suloequenriy . 
conveying  the  property  to  Ibe  bustiaud  of  detseaaed 
olwhicb  act  plainlltf  alleged  that  alie  badnonotloe, 
the  defpudaoc  tracinK  hIa  title  fmm  Tbe  bustaod 
aa  purchaser  lo  good  falih.  The  oourt  held  that 
under  the  New  York  statute  of  ISti  tbe  aisier  waa 
enUilbd  as  sole  heir,  and  that  suub  act  waa  recro- 
aotlve  In  Ita  effect,  aod  preserved  tbe  rlrblaof  per- 
•oni  who  by  Its  peraaae.  had  aoqulrvd  lalercolB  and 
righta  to  lands  which  they  were  unable  to  anjoy  by 
reason  of  the  disability  at  alienage. 

Tbe  New  York  slaiulea  declare  that  "nt any  alien 
realdentof  this  Biate.  orany  uBluraliaed  or  native 
dilien  of  the  United  Slatra,  who  baa  puivbaeed 
and  taken,  or  bercafterahall  purcbaaeand  takr.a 
conveyance  of  rvel  ettate  witbtn  ibia  staia,  baa 
died,  or  shall  hereafter  die.  leaving  pertuns  who. 
according  to  the  gtatutea  of  tbit  stale,  would  aik 
iwer  the  deacrlptlon  of  belie  ol  such  deceased  per- 
ton,  or  ot  deviaae*  under  bit  last  will,  aod  being  of 
bH  blood,  aucb  pi 
lion  ot  belia  or  of 
penon,  whether 
hereby  declared  and  n 

holding,  and  naay  take  and  IiaM.aalielia,oi 

devlaaca  of  aucb  deoeased  pereon,  •*  It  tbey  w 
oltlieni  of  Ihe  Unite    HiaUa.  Ihe  hi    ' 


:hyCOOgIC 


Bmtak  t.  Wnrr. 


wkm  tbera  Is  no  child  or  chlldreo  or  de- 
taniintiufaclit  Id  or  children.  TLe  tounh 
clauM  reliiln  aolel;  (O  perwinftl  wtale.  and 
tlie  flCtb  cUiiae,  ai  we  hare  alreaitj  iMa, 
nroildea  ihtit.  "If  there  la  do  diild  of  the 
[dUsUU  ordMcendaot  of  sucli  clilld,  and  no 
fareni,  bn>llii-r  oraiatcroTdticendantor  Bucb 
pirebt.  brutlier  or  alaier,  and  do  witlow  iir 
lurtirlng  hualiatid,  then  aucb  eatate  Bball 
debcend  tn  equal  parta  to  tbe  nest  of  kin  of 
Uie  iDiratate  la  equal  dfgree  (conipitlinK  b; 
lbs  rule*  ot  tbe  clrll  Ihw),  and  ilivre  aliall 
be  no  reiucseautloD  among  collaterala,  ex- 
cept witb  tbe  detwnilania  of  briiibera  and 
liutn  of  the  inleatala.*  The  sixth  clnuae 
pmvidea   thai,    "If   anjr    intealalv    k-aves   a 


a  aforentd,  ot  lucb 
'  riiU  ige.  tberHull  oot  bold  tbe 
e  ber«by  mide  dnoendlble  ordevbabJe 
tolbeiB,  aiapalD<tthe  Hate,  uoleai  tbej  ira  clil- 
KH  of  Ibe  Uoltad  State*,  and  In  otM  tl)er  are 
■Iin»,unlnBlbeTBBk«aDdlll>ln  tbeono;,oItiW 
vcmarr  orfUMtbaadoittlon  or  aSnnitloii  tiwi- 
UsntdliiiheUtaeDtloDoftteaot.  Dalr  t.  IJeer.  C 
K.r.&R.iaHii8ao>. 

Id  I)i1)f  v.  Beer,  mtpra,  the  nicu  abowed  that  the 
InlealircdIedaeiaM  or  i«al  Mtule  irbloh  Mtook 
bydevlM  From  bla  taiber;  tbotbel^R  do  fliberor 
mtber,  brar  her  or  Atn-.  nr  deiccDdant  of  anj 
brolber  or  sater.  do  pateroa]  uuele  or  aunr,  or  rie- 
Bcndiiit  Dl  an;  •nob  uooie  or  aunr.  but  letl  (iro 
BitemaJ  BuntBtwu  of  Ibe  dBfemtanti  Id  Ibeao- 
Odd,  ud  two  ouualDB.  owtbe  plalnlllf  and  the 
otter  one  of  Ibe  defendanta,  hotbtbecbtldrrn  Of  a 
draowd  niHta'Tinl  budI,  aU  of  ibrm  nonrcaldent 
■UcM  prior  ID  tbe  dearfa  of  the  Inmtace:  that  tbs 
pWnCitl  ticcamea  mlitentaud  declared  bit  Intcn- 
tkmto  becufDa a  cf t lien  of  Ihe  United  Fiiatei  In 
m  that  twoof  tb«  defendaalt  were  aliens,  and 
OMicHlaen  hjrTlnue  of  bar  marrta^e.  tbe  latter 
clilmlnB  aa  Kile  heir  ot  the  Intettate.  the  baring 
teen  In  poaecaslon  alnoe  Ibe  death  of  tbe  lutenate* 
Tbf  ci'iin  heki  Ibat  under  I  4  of  chnpter  lis  of  tbe 
New  Tnrk  Braiulea  ot  IBUl  ai  amended  bj  cOapler 
K  of  Ibe  Imb  of  U14.  and  chapter  Sflol  the  Lao  B  of 
un.  ilaeo  bem  at  law  bad  power  to  lake  an  abao- 
iBteitileio  land,  and  that  tbe  panleaiouh  aateo- 

Tbe  abnve  proTWonaof  Itie  Nrw  Torh  ilahite 
weif  eonalilercd  lu  tbe  case  of  Blamm  v.  Boetwiok. 
IKN,  T.t«.tiL.R.A.B»r,AartalnB40Hun.e5.ieeO). 
wherein  Tbequratlon  waa  wlietbera  re^deatalleD 
wbo,  acoiraliiK  [d  tbe  ilatulee  of  that  atalp.  would 
iwwer  Ibe  drHHipHoa  of  heir  ot  a  deceawd 
BUiFn.  oould  Inherit  and  boM  real  ntale  owned 
■na  lieM  b)-auob  deoeand  dilim  attlwunieof  bla 
fcaUu  Tbe  land  hi  querUon  Id  ibis  aoilnn  was  ile- 
lant  br  B  niitJi'e-boni  citizen  to  a  niece  for  hor 
Hliirai  life,  wlih  remainder  id  fee  to  her  lawful  ts- 
ne.iucb  nieor  bem*  a  native-bom  dtlien.  and.  at 
iIm  ilmcoi  Ibrtaatairix's  destb,  the  wife  ofihe 
iMniiir.  wbo.  an  alien  by  birth.  Bled  bla  dedantlon 
tobeciHoea  citiien  attar  be  came  Into  po^a»Blon 
vfiucb  aiate.aod  was  subeequEDilr  oaturaliapd. 
riie  other  party  to  Ibe  auli  waea  brother  ot  the 
rile  of  cbe  plaintiff,  a  aalural'born  oltiien  of  lull 
we.  wbo  was  eutltled  aa  bcir  at  law  unless  Iba 
Hill  In  HIT  had  tbs  capaoltr  to  Inberll  and  tiuld  rr^l 
r  Ibe  prorlalODB  of  Ibe  atrnve  acla. 
ended  that  theataiutM  had  no 
■ppiKntion  to  tnecBselnafmuchna  tlie  wlfeot  the 
KiuliitiS  was  nni  a  purotaeaer  taklns  by  deed  l.ut 
one  vbo  ai'Qiilred  land  a*  dCTaee  under  a  will. 
Tbeoniinaiiswrmd  (uuhDOntention  br  STiitlnp  tbai 
Id  ttwi  CBSe  tbe  Inienilon  of  toe  legislature  waa 
b^  eiTretuaiail  br  Ktriag  in  Ibe  word  lia  miiat  ei- 
■er/,iv8  putnlfiiMuuii,  and  ihat  tbera  uertauilr  waa 
)>  LR.  A. 


Ibe  defenilania  o( 


irldow or  aiirrlrlng  hnahAud  aod  do  kindred, 
hU  or  ber  eetale  abill  descend  tu  audi  widow 
oreurviring  Luilmtid ;"  and  the  atrvotb  clause 

Srovldea  that,  if  the  Inleatate  leawee  no  kin- 
red  and  no  widow  or  bu  band,  his  or  ber 
eaia'e  aliall  escheat  to  tbe  cuunty. 

But  It  la  claimed  Ibat  llie  rlicbt  of  tbe  com- 
plainant to  Inherit  In  tbls  CH^  may  be  iisde 
out  from  Ibe  third  clause,  whli-b  provides 
thiit  tbe  half  of  the  eal&te  not  glren  l>;  that 
clause  to  tbe  widow  or  aurTivIng  biishaiid 
abnil  d(«^tid  as  In  oilier  cases,  wlieru  tlieis 
ll  no  child  or. children  or  desci'iii hints  of  a 
child  orclilldren.  IIiii  theonl;  clause  which 
directs  the  course  of  descent  where  thrfe  is 
DO  child  or  children  or  deaceiidants  of  a  child 

no  publlo  poller  wbleb  dictated  snob  a  resdinaot 
tbe  ■tauiia,  aad  that  there  was  noapparrni  reamn 
why  the  leiilBlHture,  Inlendlns  ai  It  did  ihntsllena 
(biiulil  Inherit  and  bold  realeatatsTil^bi  tt)eaiel(h 
ibould Jif ra  atada'ih:  Ipbtjiiaude  -lep^d  |ipoa  s 
tjjrcbue  br  deed^br  *ba  aiKfstiit.  ■,'bfii  tSe  Ir.toD. 
Mp.  of  the  fe^lsLitufe  was'clearlr  eiprewed  ihal 
resident  aliens  mteht  arant  and  de>fM  all  laods 
that  iber  were  made  oapable  of  boldlDit  hr  the  act 
In  qui-aikm.  nnda*  It  wa* equal Ir  the  Intention  that 
Itthar  tailed  to  dispose  ot  it  br  deed  or  will  It 
abould,  br  >4oI  tbe  act,  pan  to  tbiiae  who  were 
made  capable  of  tailing  and  holdlnii  It. 

In  Ihe  above  caae  tbe  court  furti  er  held  that  tbe 
landlnquesUiin  wasacqulred  br  ibeplalntill'swife 
as  purcbaser,  and  that  therefore  tbe  plalnttll  bad 
tbe  rapeoltr  lo  inherit  aa  ber  heir,  and  ibat  aa 
Bicalnst  ever;  penon,  except  the  stale,  be  oould 
bold  the  land  wilbout  msklnc  tbe  disposition  re- 
quired b;  the  1st  etotlon  ot  the  New  York  act  ot 
ISIl.  tbe  questlOD  wbeiber  or  not  his  ifiia  was 
Kood  as  asalnst  tbe  slate  betnra  quealloo  with 
wbEch  tbe  defendant  Id  Ibat  aoUon  was  not  uoa> 

By  Ibe  Kew  York  BeasloD  Lawa  of  IMS,  roL  1, 
chap.  WJ.  p.  Sn.  1 1.  any  person  wbo  would  other- 
wise anawpr  to  the  deeoripilon  ot  heir  or  rterlaee  nt 
a  person,  wbo  at  the  time  or  his  deaih  waaa  citl- 
KDof  tbe  UDiiediltatea.ihBllbeantliled[alDb»rlt 
or  take  from  nid  eltlien.  and  hold,  eojoy,  coDrer, 
tranBmlt,aDd.devlaeaDr  iDterest  to  real  property 
sltuBled  tn  tfalf  state  lo  the  aamemannerand  to  ibe 
same  extent  and  with  Ibe  aame  effeot  as  It  be  was 
blDwelfacltlsen  or  the  United  8iBtea.notwltbauiid- 
IDB  tbe  fact  that  be  la  a  nooreeldent  alien;  and  the 
fact  that  snr  pen>on  iitherwUe  quallaed  to  lak«^ 
bold,  enjor.  con ter.tranamll.Bnddevlaean;  Inter- 
eat  In  real  nropertT  altuaied  Id  inltliBtelaB  nou- 
resident  sllen  sballaot  prevent  bla  lakinB.  holding; 
enjorlnir,  oonverlngr.  transmltllns,  and  derltlOK 
sui'b  Intereat.  provldiasbls  tllie.  or  ttut  of  aome 
person  under  whom  be  olalms,  shall  be  derived,  br 
douientardevlae.  from  some  persnn  wbo  waa  at  tbs 
time  of  bt*  death  a  citlien  of  the  United  Btatea. 
North  C«Tolln». 

Id  Hutherford  v.  Wolfe,  8  Bawka.  STE'lBIti.tt 
wua  held  'bat  tbe  Iforlh  CaroUna  sot  of  IWl.  under 
which  tbe  neareal  deaoendanL  or  relation,  not  an 
alien,  was  entitled  to  inherit  wbnre  there  were 
nearer  relatlura  who  were  aliens,  wai  not  repealed 
br  the  act  ot  IBCtl.  whU'fa  provided  tor  a  aenend 
■ysteni  of  deai -60111,  tbe  latter  net  nrUr  l>rovldlna  for 
snob  a  ryBicmso  fares  tbequeetionof  oodbbdsuIo- 

BylU  ul  the  ConslItulloD  of  Konh  Csmllna 
evfTy  forelrni'r  wbo  came  to  settle  In  that  stute, 
liaviDKBrstliikCD  IhenaibotalleHiBnceto  tbe  stale, 
miirbi  purutaare.  or  bv  anr  Oiber  Just  means  ac- 
quire, liolo,  and  iransfer,  Innd  ur  other  real  esbiie, 
and  after  one  yeur>  residence  was  deemeil  a  tf^e 
dttxeu;  and  In  the  oase  ut  Hauobe  r.  WilUamton,! 


luJNOH  SOP&EHK  CODBT. 
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or  children,  ii  tba  locond,  and  It  is  there 
provided  Quit  In  such  caie  the  estate  ah>ll 
descend  to  the  parents,  brothers  and  siBtera 
and  their  deaceDdants,  and  no  mention  what 
ever  Is  made  of  callaterals.  The  only  clause 
which  appears  to  gtre  anr  right  of  Inherit- 
ance to  collaterals,  as  we  LaTe  already  aald, 
ia  the  flttb,  and  it  la  there  given  to  them 
only  where  there  is  no  survivor  of  any  of  the 
claasea  there  named,  a  widow  and  surviving 
husband  being  of  the  number.  And  there 
being  here  a  surviving  widow.  It  is  difficult 
to  BM  how,  under  that  or  either  of  the  other 
clauses  of  the  section,  the  complain  ant  is 
entitled  to  inherit. 
But  without  expressing  any  decided  opin- 


ion upon  this  question,  we  prefer  to  place 
our  decision  npon  another  fionnd,  and  that 
is,  tliat  the  complainant  most  trace  faia  Iiln- 
shlp  to  the  deceased  through  aeveral  nonieal- 
deuc  aliens,  who,  if  themselTea  living,  could 
not  bave  sacceeded  to  the  estate  aa  next  aS 
kin. 

If  the  well-known  rules  of  the  c 
lai 


plalnaot  did  not  Inherit  from  the  Intestate. 
The  commOD-law  rule  is,  and  always  lias 
been,  that  a  citizen  cannot  take  by  representa- 
tion from  an  alien,  becauae  the  alien  has  no 
inheritable  blood  thTough  which  tlte  title  can 
be  deduced.     3  Kent,  Com.  Hi. 


Ired.  U  Ul  aS4».  the  act  vos  held  10  be  then  t 
force  BlIhouFh  the  latter  part,  wblcb  deolam  wfae 
.B>|ob  aj>enKiii  shall  beoome  a  cittien.  was  repeale 
-  ir'tb*  OoaApuelen  of  4m  ItBlt^  Blatea. 

■  On^ei.  tfyi-  $*Tti  q^Una  itatine  fBqv,  Q>ae« 
bfahp.sa.-Tule'txiCttie  ebmteiUm  AtusitM.-tA' 
naturalized  cbildreno/aaMer'.Abo-'waa-Hn  allbd 
BDd  unnaiunllaed  and  alive,  were  held  to  take  their 
mother's  ibare  In  real  eeute.  0am  pbell  v.  Camp- 
bell, t  Jonea,  Bq.  StS  <1SNI. 

Id  Eaoe  v.  BtoOarttar,  tt  H.  a  flS  {UMl,  M  wai 
beldUiat  tbe  pbran  ooDtahieil  In  tbeaot  of  Ood- 
vrees  of  tbe  IDth  of  Februaiy,  196S.  relatlOK  to 
oatuiallntloo,  "anv  woman  who  might  lawf  ulty  bo 
natutallaed  under  the  pxlstlDn  laws."  meant  onl7 
any  woman  who  was  af  ree  white  person,  and  not  an 
Bllen  enemy,  end  that  therefore  where  the  descent 
waa  cast.  In  the  year  IBSB,  upon  a  woman  who. 
several  ;eeTB  prior  thereto,  married  In  a  foreign 
oountrj  a  naturalized  dtlEen  ol  tbe  United  BlatM. 
she  was  entitled  to  loherlc,  altbouffh  she  had  always 
raided  Id  a  foreifcn  country  and  oontlnned  ao  to 
do  uDUl«(ierthe  dewent  was  cast. 

And  lo  tba  game  caae  It  wbb  also  held  that  the  ez- 
preaalon,  "married  or  who  shall  be  married  to  a 
oliizeo  of  the  United  6tatCB."oaBt  the  deaaeot  upon 
a  woman  who  was  boro  an  alien  lo  tbe  year  1B51, 
and  married  an  alien  who.  subsequent  to  suoh 
marrlaae.  declared  bis  Intention  and  I>ecanie  a 
nniurallzed  citizen. 
Ohto. 

t  Under  the  Ohio  laws  of  February.  IBU.  tbe  estate 
of  an  In  testate,  who  died  leaving  a  widow  a  resident, 
and  biolfaeia  and  Blsleis.  oonrcsldenl.  aliens,  hia 
only  belts.  It  was  held  that  tbe  esuta  paned  to  the 
widow  It  bis  only  next  of  kin  or  heiis  of  bis  blood 
were  alieoB,  UDlem  tbey  appeared  and  presented 
their  claim  within  Ofieeo  yeara  from  the  passing'  of 
the  act.  and  If  none  made  such  appearanoe  or  claim 
wltbln  ibe  prescribed  time,  Ibey  oould  not  eubae- 
qnently  net  op  a  claim  to  tbe  land.  Kay  v.  Wataon. 
IT  onto,  27  [IMS). 
Pemuylvanla. 

In  Jackson  v.  Bums,  8  Blnn.  T5  (IBIO),  It  was 
slated  that  tbe  ante  noli  of  America  might  ooq- 
tlnue  to  inherit  Id  Oreac  Brltalp,  for  tbe  reason 
that  America  once  owed  alleglaoceto  the  Crown  of 
Great  Britain,  but  that  the  same  rule  did  not  ex- 
tend to  the  ante  noti  of  Qreat  Britain,  ttecanae  they 
never  owed  alleglanoe  to  tbe  Amerloan  govern- 
In  Jackson  v.  Burns. cupni,deceased  died  In  Peon- 
sylvaolaln  17Bt,In(eetate,  and  without  issue,  and 
the  question  was  whether  plaintiff,  his  eldest 
brother,  bom  In  Ireland  before  the  HeTOlutlon  aod 
never  In  tbe  United  tltateE.  was  capable  of  [nberit- 
Inir.  The  oourt  held  that  be  was  not,  as  by  tlie 
Deeisretlon  of  Independence  all  political  oonneo- 
tions between  Great Brllalnand tbe  United  State* 
were  dlaaolved,  and  theratore  tbe  alaimant  owed 
81  L.  R.  A 


Chapter  IW  of  tbe  Bbode  Island  statute  (Bev. 
Slat,  eftap.  160).  which  provMea  that  In  case  of  tbe 
d4atA/if  an  alien  bis  estate  AaU  ba  tcamDltted  to 
^  l|^is.doeai>ot  •SeotlhecaMOf  aoalMndytng 
prior  to  tbe  rassing  of  that  aot.  Halali  v.  HaJsh. 
flB.LM  (IMS). 
South  c;«foUnib 

In  Megratb  v.  Bobertaon,  1  DeaauM.  Bq.  4U.  tf> 
(inKI.  It  was  held  tfaat  tfaeaHeumotberofaolUaen 
waa  entitled,  noder  the  laws  or  South  OtroUaa,  to 
tbe  personal  estate  of  tier  duughter  who  died  lo- 
tcetata  without  husband,  <dilia  or  father,  and  also 
by  virtue  of  tbe  treaty  between  the  United  States 
and  Oreac  Britain  of  November  U,  ITM,  to  tha 
real  estate  of  whtnb  such  daughterdted  aelaed. 

In  Love  v.  Hadden.  8  Brev.  1  (IS]  li,  landa  de- 
scended to  tbe  brother  of  the  grantee  as  heir  at 
law.  suoh  brother  l>etng  In  South  Carolina  at  tbe 
time  of  tbe  war  aod  looked  upon  as  an  Atneiioaii 
otUien,  but  who  went  to  forelKn  paria  and  waa  not 
heard  of  afterwards,  the  preeumptton  being  that 
lie  was  dead  at  the  time  of  action  brougbi,  in  which 
ease  the  plain  tilt  was  next  of  kin,  to  whom  the 
lands  would  dnoend  as  an  InberltaDoe  provided  be 
waa  capable  ot  iDberiUng.  tbe  contentton  tieing 
that  he  waa  an  alien  and  therefore  Incapable.  tl» 
evidence  showliuc  tbat  such  platntiff  was  tbe  only 
aon  of  a  slater  ol  the  brother  and  was  born  in  Ire- 
land prior  totheBevolutlon.  and  waa  not  a  nltisBa 
of  the  state  at  tbe  date  of  tbe  deatb  ol  the  intea- 
tate;  andan'oosuit  waa  ordered  on  tbe  ground  that 
he  had  notsbown  title  by  deeoent.  t  he  court  afllrni- 
iogthe  deolsloD. 

In  airtOD  v.  Halg,  I  Denusa.  Bq.  880(I8ISj.  It 
was  held  tliat  a  Brltteh  subject,  even  though  bom 
before  tlie  Declaration  of  Independenoe,  was  an 
alien  and  not  entitled  to  hold  lands  la  Bouth  Ckr- 

It  baa  t>een  held  that  the  special  act  o(  the  lefhe- 
lature  of  Bouth  Carolina  of  180S,  together  with  tba 
generel  act  of  1S07.  bad  for  ita  object  the  removal 
o(  tbe  dteabllltles  Imposed  on  aliens  by  the  com- 
mon law  to  take  and  transmit  real  property,  and 
if  the  latter  aot  was  taken  with,  and  r^arded  aa  a 
anntinuance  of.  tbe  foirmer.  although  one  waa  a 
special  and  the  other  a  general  law.  a  systatn  per- 
"      ■    -■-  symmetry,  and  reasonable  In  ""  — 


believe  tbat  the  legislature  intended  by  tbe  act  of 
ISOT  to  make  prevision  for  a  whole  ohua  to  tba 
eicluslon  of  the  few  prorided  for  In  theactof  UOT. 
irds  V.  UcDaniel.  'i  Mill,  Const.  18  (ISISl. 
i  Boiitb  Carolina  act  ot  IIW  IS  B.  a  Bt«t.  BS» 
idee  ibafHll  free  whlteper«ons,aUeD  enemies. 
fuglllvua  from  Justice,  and  persons  banlabed  from 
either  ot  the  United  Btates  eioepted.  Who  are  now. 
bereaftar  shall  beoome.  residents  In  this  state. 


..CoeH^lc 


BsATts  V.  Wtan. 


im 


As  tllen  la  not  renrded  •■  baring  aufll- 
d«ot  laberiUble  blOMl  to  truumlt  the  laher- 
ItuHM  to  ciollBtenl  helta,  wbo  ue  cltlzeoa. 
Tledenuut,  Real  Prop,  g  CT5.  In  Bogland 
thli  rale  was  cbaDgcd  by  tbe  statute  of  11  A 
IS  Wn.  m.,  which  provided.  In  lubitaDce, 
thit  a  natDral-boro  mbject  might  inherit, 
notwtUiBiaiidiDg  the  ftct  that  his  fatber  and 
mother,  or  otiier  ancwtor  through  whom  he 
derived  his  pedigree,  were  born  out  of  the 
RJDg'i  allegiance. 

Tbe^ase  of  Lm  v.  M'Cartee,  SI  U.  H.  S 
Pet.  102,  8  L.  ed.  KM,  furnlBhe*  a  very  elab- 
onte  toA  learned  dlBCUMinn   of  the  whole 


States,  tha  former  being  a  resident  of  the  MMa 
of  New  Tork  and  the  latter  of  the  stata  of 
South  Carolina.  The  elslmauta  ware  grand- 
children  of  tbe  maternal  uncle  of  tbe  intes- 
tate, the  uncle  being  an  alien.  Tbe  state  of 
New  York  had  adopted  both  the  common  and 
statute  law  of  Great  Britain,  but  had  after- 
wards psBsed  a  statute  declaring  that  none  of 
[the  statutes  of  Oreat  Britain  should  be  con- 
sidered as  laws  in  that  state.  Tbe  Supreme 
Conrt  of  the  United  States,  after  reaching  the 
conclusion  that  the  statute  of  Wm.  III.  had 
thus  tjceu  repealed  so  as  to  restore  tbe  com- 
mon-law rule  prior  to  the  death  of  tbe  Intes- 

._ tate,  held  that  a  claimant  wbo  must  oiake 

9  of  the  United  his  pedigree  through  mediate  alien  a 


on  making  and  lubaorlbloK  t>>e  oath  or  aOr- 
m  of  alleeianoe,  ...  be  deemed  danlienB 
a  porohaae  and  bold 


TDK  ror  poblle  ofltaes.  or  of  beliis  etifftblf 
oDces.  tae  obleoi  of  tbe  sot  belns  to  removs  tbe 
dMblllt;  of  aUou  wbo  ware  willing  to  take  the 
cathoIalleslanceaDdwendalrousof  aettllnK  In 
Uieitate.aiidto|daeetlianDpoD  tbe  fooaaR  that 
tbeUUT^patentcB  diMUHMu  r<vli,put  an  alien 
In  Bnsland.  tin  lesBl  elleei  of  tbe  act  beliis  to 
■ticetboatate'srlshttoescbeat  the  lands  durinir 
K\if  Ufecjme  of  tbe  allea.  but  not  to  remove  tbe 
nmaiao-lai*  dfsablllt;  barrloffhlm  from  Intaerlt- 
iDi.  Ucdeoagbau  t.  MoClenagban.  1  Btrobb.  Bq. 
as,  Ki.  4T  Am.  Deo.  m  tati). 

ft'ltb  regard  to  tbe  worA  "purobase  and  bold 
rad  (Mate.*' as  uaed  In  tbe  abora  ttatute.  (be  court 
stated  Uiatauoh  words  bad,  at  the  time  mf  tbe  pass- 
tDE  at  tbe  set,  a  weU-deflned  meaalas  wbicb  It 
could  not  be  presumed  tbe  legislature  ever  mbap- 
pnbrneded  or  mfssppUed.  aod  that  If  tbe  object 


Dnlted  States,  may  take  an;  laod  so  beld  b;  de- 
scent or  otberolse  ai  dtlzeos  of  tbe  United  emtea. 
Bmtnett.  U  Lea,  M.  STl  (1881). 


trr  the  adoptkm  of  the  OonetlCutlon 
bllo  of  Teisi.  heirs  wbo  wore  elttaena  t 

exclude  tJiose  vbo  were  hIibth  In  tbi 

Cirer  *.  Andrews.  llTei.  110  (ieGS>. 
The  Oonitliutlim  and   Uwi  of  the  retmbllo  Of 

Texas  in  relation  to  tbe  alleo  belisof  a  di 

ClUien  protlde.  In  eDeot,  tbat  It  any  el 

die  Intestate  or  otberwiae,  Ua    

shall  Inherit  his  estate,  and  si 

reasonable  time  to  take  p 

tbetame  In  tbe  m 

out  bj  law,  and  m 

IM  of  Hart's  Digest,  ever;  alien  to  wlmm  lai 


re  sill 


of  al 


toeoaferalltberUhlaofaitlsensblp, except  those 
n  probable  tbat 
91  ezpllcltr  eipreMod:  and  fur- 
ibpr,  tbat  tbe  declsen  claimed  tbe  rlvbt  In  deroES- 
Uonof  the  common  Inw  under  terms  cbnt  qualltled 
uid  restricted  the  privilege  merely  "(n  purcbase 
■nd  bold  teal  estate,**  end  tliat  Ic  would  be  avlola- 
noD  of  tbe  rules  of  oonstructlon  to  Infer  that  the 
act  Intended  tooonferupon  him  the  right  to  Infaerlt 
III  dcaoent.aesuob  was  an  entirely  different  mode  of 
■cqulrtDK  title,  the  gianllnir  of  one  prlrllese  to  an 
ilien  Dot  destroylQK  aU  tbe  other  priTlleges  of  a 
ii:ijfaapoo  blm.    IMd. 

InPirikr.  Ralston,  I  Humpb.  EST  (INt).  It  was 
^•M  tbst  Tenn.  aot  1806,  obap.  n.  by  the  expres- 
•Inoot  the  term  "alien "as  used  therein,  mesnt  for- 
rtitipn  by  reeldenoe  as  well  as  birtb.  and  tbat 
ihFnfiHs  an  alien  resident  m  that  state  but  not 
nturatlied  bsd  power  to  tskesnd  Inherit  personal 

TbeTenneseer  Code  pioyldes,  H  aM,mai:  "An 
•Ilea  resident  may  take  and  hold  propeity,  real 
and  peisonaL  ID  this  Mate  either  by  purchase,  de- 
Kvnt,  or  devlee,  and  dispose  cf  snd  trHD»mlt  the 
ttne  by  sale,  descent,  or  devise  as  s  natiTe  oltlsen, 
and  tn  all  esses  where  aliens,  resident  or  oonresi- 
■lehi.  bsve  beretofore  aoqnlred  title  to  property. 
real  or  personal.  In  this  slate  Id  alawto)  manner. 
•sMsHens,  their  aalBiM,  bebs.  derlaeee.  or  repre- 
MntsUiea,  shall  bold  and  dispose  of  tbe  same  m 

l>">TlrionbelnarsDbstsDtlslly  tbs  Bctof  Un.  "ne 
CMe  also  provides  tbst  tbe  belr  or  bebs  of  sn 
■lien,  whether  issldeat  or  nonresident  of  tbe 
■^1  L  R.  A. 


b  lo  brcoms  a  Mtlssn  of  the  republto,  snd  tske 
possf  Ion  of  audi  Isnd.  or  shall  have  nine  yssra  to 
■sU  tbe  ssme  before  It  sbsll  bedeelaredto  befor- 
1  or  shell  esohest  to  tbe  Rovemmsnt.  Under 
onstrucUon  placed  upon  eucb  oonstltntKmal 
proTtaloD  snd  statute.  It  was  held  Chat  tbe  sets  of 
otbeia  could  not  lUIeet  the  risbts  of  alien  beirs, 
whether  favorably  or  unravonbly,  and  tbat  not- 
wlthstandlnit  a  dtsabllliT  of  cOTertare,  Infancy,  or 
sny  other  dlssblDty.  he  maHtanert  his  riKfats  wltli- 
In  tbe  time  specified.    IMd. 

In  Wamell  v.  Finch.  IG  Tex.  ItBOnB).  it  was  held 
that  tbe  above  provisloas  of  tbe  CoDStJtutiOD  of 
the  republic  of  Teiss  were  prospective  merely, 
and  had  no  operation  In  favor  of  aliens,  beira  of 
persona  who  had  previously  died. 

The  Constltiillon  of  Texas  of  IBaa^wliloh  provided 
tor  the  Iranamlwlon  ot  otaies  of  oltlzeni  to  their 
ob1ldrenorhotr«  belniiclllzens,  snd  that  Conineas 
should  legUlatF  tu  sive  tn  aliens  s  iea«onable  time 
to  take  p<]|>e(«>lon  and  dispose  of  their  Inhentancs. 
did  not  provide  that  an  alien  oould  transmit  land 
Id  Texas  by  descent  to  nn  elleo  belr,  and  the  aub- 
Boguent  elntute  of  ibatstateprovldcd  that  the  belr 
miist  fell  cr  become  naturallied  wltbtn  a  itlven 
time.  McBJnney  V.  Bavieso.  SB  D.8.U  How.  X8N 
1&  L.  ed.  3S6  llSK). 

And  In  tbe  oaseot  Hornsbyv.  Baoon,  ai  Tex.  ttt 
ilSSTl.  tbe  above  provisions  of  the  Constitution  of 
tbe  republlo  of  Texas  were  held  not  to  cover  alien 
helm  of  persons  wbo  died  prior  to  tbe  orxanliatlon 
of  tbe  republic. 

Where  the  plaintiffs  derived  their  title  by  de- 
scent from  tbvir  snoes(ar.and8uob  Utle  relsted  back 
to  the  time  of  descent  oast,  at  whieh  tdme,  by  tbe 
Uws  then  In  foroe.  aliens  could  not  inherit,  tbe 
plalntHts  failed  In  tbetrantlontorecover  real  estate 
to  whieb  tbey  olslmed  betrehlp.  Blytbe  v.  Hsster- 
Ung.»Tez.HB(iaKi. 

In  MlddletOD  V.  HoOrew,  U  0.  B.  18  How.  16.  IB 
L.  ed.  «B  rUMM.  It  was  held  tbat  by  tbe  laws  of 
Hezieo  alien  heirs  oonld  not  Inherit,  snd  tbst  snob 
iBw  was  appUoabls  to  real  estste  In  Texss. 


lU 


Iixnon  BnPBBin  Ooxna. 


Jax.-, 


omild  not  la  that  aM»  Inherit  ooUatoislly 
from  k  clUzen. 

After  dlKUMln^  tbe  Boflish  sathort- 
tfea,  and  especially  the  leadlog  cue  of  CW- 
UHOwood  T.  /^<w,  reported  In  1  Vent.  418, 
1  Keb.  871,  siiil  fa  various  other  reports,  Ihe 
ADurt  reaclieil  tlieiMDclusioD  tbat,  IT  the  pedi- 
gree miiat  be  tnwvd  tlirougli  •  medlHte  alien 
ancestor,  the  imrty  caiiDOt  take  bj  desceat, 
fortbe  Inheritable  blond  Is  stopped,  and  there 
la  ■  dut  bar  to  the  aaiertian  of  any  title  de- 
rl»ed  throu);h  the  alien.  The  only  excep- 
tion W  tills  rule,  as  settled  In  CuUingvioed  t. 
JVhw,  Is  IbHt  brothers  who  are  clllzeni  moy 
inherl  t  fnim  each  other.  althouEh  tbeir  father 
la  an  alien,  but  tbia  if  upou  tue  theory  that 


brothers  Inherit  from  each  other  immediately 
•nd  not  mediately,  and  therefore  that  they  an 
not  obliKeil  toderlTe  their  pedigree  through 
their  alTen  f-ither.  To  the  same  effect,  see 
Jadaon,  Damn,  r.  Orten.  7  Wend.  888 :  Jack- 
•on.  PiU  mmmant,  t.  PiU  Simmimi.  10  Wend. 
6.  MAm.  Dec  liSi&OpaUj.  MeU.ZBuidt. 
7S. 

The  question  then  arfsea  whether  the  rule 
of  the  common  law  on  this  subject  muit  be 
deemed  to  be  In  force  in  tlila  stste.  There 
can  be  do  doubt  tbst  the  statute  by  which 
the  common  law  waa  adopted  In  ilils  state  Is 
comprebenHlveeDoUfcb  to  liichirte  it.  By  that 
Btstiiie  the  common  law  of  England,  so  far 
a*  the  some  la  applicuble  and  of  a  general 


Id  tliairasr  BottoD  wiBlnittlutedtoTMorerland 
In  two  ooluotea  lo  Tezua,  itieo  <n  tlie  pnoewloii  of 
tbedPleDitHntandcUliiied  br  theplalntlltdtiroiiirb 
aoonvej'eDoeby  the  brotliersof  ■  deoeaaed  colua- 
lil  wlio  riled  Id  105  InieaUte  anil  wILbout  li^ue. 
The  brothoa  were  oltlMns  at  ine  imired  States, 
and  aaranxd  to  be  (IM  beiis  nt  law  or  ihe  ileoedent. 
tbaqtiEsiloD  belnr  wbei  her  ttw  broiben  were  Dura- 
ble ot  laklna  bj  loberiianae  witblu  tbe  limits  of 
MeiWo,  or  were  dMsMed  bj  their  ootidltroD  as 
allL-oB:  the  quntloo  ImIdb  founded  uiton  the  Juris- 
prudpDce  of  Meiloo.  wtiloh  waa  applied  to  ciicjb 
arHlog-  «l)blD  the  state  of  TeiH. 

Tberffectof  (be  aeneral  provlslnnsnf  tlieOnn- 
•tliutli.n  of  Texas. )  lU,  aod  ttie  s'atute  ot  ItuO. 
Barfa  Dlveal.  art.  SW,  waste  enable  aliens  to  ai^ 
quire  Ihe  title  to  reel  estate  by  desoiMii  equallf 
with  rlilMoa.  Banilay  v.  Cameron.  IB  Tex.  na 
(IMO). 

In  the  atiOTe  csM  the  lands  were  held  to  deeoend 
to  the  alien  stale  n  of  tbb  let  estate  underthepro- 
Tlstxniar  tliealmvplawanl  tbe  state  to  the  eiolu- 
don  of  U.e  dO(«aaed1  uocle. 

The  rule  ol  the  oomrooD  law  ezriudlnit  aliens 
friim  tne  iDherllanoe  waa  chanimd  bj  theCoosll- 
tuilon  of  Ihe  republic  of  l^xat.  so  as  to  ensble 
Blleus  Id  take  by  descent  fn)maolti)«DadeC(aBlble 
title.    Itrfal. 

In  Clay  v.  nar. »  Tei.  S4  (18S1).  It  WM  held  that 
b7  Ihe  U'sof  the  republic  of  Hpzloaan  unnatur- 
alt»d  alien  ooiild  not  Boquire  title  tu  n«t  estate. 
To  the  same  effect,  lAtosle  T.  Odam,  M  Tex.  UB 

(uesi. 

The  rule  of  the  oommon  law  dtaatillna  aliens 
from  casting  ileai«nt  on  an  alien,  does  not.  aorord- 
loit  to  Ibeltih  secUnoOf  tbe  TeiKs  acts  otJanu- 
arv.  lUO,  and  of  Harah.  IMS.  reKiilatinir  deFOents. 
appear  to  tuve  t>een  la  force  la  Texas. 
V.Sohiimpr.  S6TPX.  8^(I»ni. 

In  the  bbave  case  the  Irteelate  declared  bis 
tendon  to  become  a  ottlzeo.  but  died  before  i 
full  period  of  his  natutalliailoD  had  els  peed.  ■ 


ooRslOered  sn  alien  at  the  lime  of  his  deatD,  as  btt 
was  permllted,  under  the  laws  of  the  state,  to  ei- 
erolse  raosi  of  the  rights  ot  cillienshlp. 

tt;  the  laws  of  Mexico,  In  force  In  Tezss  from 
Uaroh.  isas.  to  Januai?.  1940.  alleot  «eni  problb- 
Ked  from  holding  lands  eioept  ibe  tl'le  was  taken 
dIrecUr  from  Ibe  irovernment,  IlimniekiD  y. 
(UHyton,  t  Woods.  C  O.  BM  iintl. 

In  Hummckln  v.  Claytoii.  >vpra,  II  was  stated 
that  tbe  rule  of  tbe  common  law  was  theaame  as 
tec  cit  11  la*  or  Meiioo  and  Texas. 

So,  In  Andrews  v.  8pear.  18  Tex.  WT  (ine),  the 
court  ststod  with  respi'Ctio  the  ofimrn'm  lav  di  o- 
tnne  being  In  torue  In  the  state  of  Texas,  thai 
there  wasniideoieliin  under  ibe  Uthsrcilon  «r  the 
act  ut  II4U.  re-enacted  In  Ihe  >ib  si>ciiiin  of  thp  aut 
Ot  1818.  rrimlHthig  dearenls.  whioh  showed  tliai 
the  rule  had  been  acluail)' enfotoed.  and  tlie  clalma 
U  L.U.  A. 


of  tbe  helia  denied  bBoauea  the  anoeator  was  an 

Blleo. 

TbeTeiM!i-t  of  Februarr1^1BH.wblcb  defined 
tlie  clvU  rliiliiaof  aliens,  pro  rides.  1 1:  "Any  Bllea 
belnir  a  free  white  person  shall  have  and  en]oj.  In 
tho  state  of  Texas,  auob  rliibts  as  are  or  shall  be 
aooorded  to  Amenoaa  citizens  br  the  laws  ot  tbe 
nation  to  which  such  alleo  Bliall  bdong.  or  br  trva- 
tlee  of  aui'b  nations  with  the  Dolled  BiBier;"  and 
%S  enablea  alleoi  to  take  and  hold  reel  and  per- 
•onal  property  b;  dertee  or  desornt  from  any- 
alien  or  oitlzen  In  Ibe  same  maDoer  in  which  oltl- 

by  devise  or  descent  within  tbe  oouDtry  ol  auob 
alien;  and  by  ISany  allen.a  free  white  pei son,  be- 
coming B  reetdent  of  the  Mal«  and  declarlDR  hla 
Inlenilon  to  beoomea  cttlaen.  In  ooniormltr  with 
Uu-naturallratlonlHwint  tbe  United  States,  bea  tlie 
riKbl  to  acquire  and  hold  reel  eatate  In  ihatstato  In 
tbe  aame  maoaer  as  tf  ht.>  were  a  cittien  ol  tbe 
Dnited  btdtes.  Hanrlok  r.  Haarlck.  H  Tex.  ]U 
(USOi. 

la  Haarlok  r.  Hanrlck.  M  Tex.  101  (UK),  a  Tax. 
Nt  IlSHi.  a  nailre  of  Ireland,  and  a  naturaltxed 
citiien  of  tbe  Cniied  etatcs,  died  Id  m\  eelsed  ot 
real  eetat«.  Inieatate,  unmamed.  and  without  M- 
Bue.  One  ot  the  defenOanis.  a  nephew  or  the  In- 
testate, waa  a  naUre-born  subject  nf  tbe  United 
States,  whose  tailier.  a  brother  of  the  Inteaiaia. 
died  In  Alabama  lb  IMA  and  such  nephew  claimed 
aa  sole  heir  to  bis  uncle.  Tbe  Inteeiaie  also  left 
two  brotbersaod  a  sister,  a  widow,  all  Briilah  sut>- 
Jecls  residing  si  iroed.  himsurrliinir.  Oneorauoh 
brotbets  died  In  1>>TI.  Intestate,  unmgrrled.  end 
without  Issue,  never  harlOK  been  In  the  United 
Slalee.  the  other  broiber  died  a  nonteslilpnl  ellen 
In  wi.  Inleetaie,  learlUK  ohildrvn  and  ynndohU- 
dren,  plaintiffs  lo  tbe  suit,  and  tbe  sister  ot  the  In- 
lestate.  a  nonreeident  alien,  still  survived.  One  of 
the  plaintiffs  ceme  lo  tbe  Dolled  !*iatcs  In  18  X,  and 
wasa  revldentot  New  York.  After  due  oouaiderm- 
)f  the  Consll:i>tlon  and  laws  ol  the  stuie  of 
Jiat  tbe  real  estate  leaied 
as  follows,  one  lourth  In  tbe  defendant  neptiew 
Ibe  nailve.lHjm  citizen,  by  an  indefeasible  title; 
one  fourth  in  the  InleHtate'a  brother  who  died  Is 
1878.  by  defensible  title,  whioh  was  rendered  inde- 
tevslble  by  operation  of  law  upon  Ihe  pawaite  of 
the  Bnnlifb  natumllzailon  act  nf  liTOi  one  lourtli 
In  the  bnitfaer  who  died  Id  ISTI.  id  like  manner; 
anOonefoiinb  la  the  sister  In  like  manner.  Wllb 
respect  lo  theone-friunb  share  or  t>>e brother  who 
died  In  ISIl.  ibe  ecu 
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Bbatax  r.  Warn. 


Bitara,  and  all  itatiitM  or  acti  of  the  Brltlih 
Ptrllkmenl  made  tn  aid  of,  or  to  Bupplv.  the 
derecu  of  tUe  coiiimon  law  prior  to  tbe  founb 
year  of  Jamea  L  (wlih  th«  exception  of  cer- 
tain gututra  not  material  bere),  anil  wtiicli 
tie  of  a  genemi  nature  and  not  local  to  tbat 
klngdum,  almll  be  cooaldered  aa  of  full  force 
DDilI  iHpralcd  bj  legialative  aulborit^.  Itav. 
Stat,  clinp.  38,  ^  1. 

It  raniiot  be  Justlj  claimed  that  thore  la 
•DjihioK  !□  tlie  rule  under  rooaide ration  so 
ippnauant  to  ilie  nature  of  our  iuatitutions, 
X  m>  uuBiiitatile  U»  the  condition  of   tilings 


wl  ti«in  to  «i>ppi)Be,  but  wia  iNued  upon 
Eeneral  priDclpleaof  public  pnlluj,  having 
In  view  ibv  pruiactlon  of  tlia  hiiitnlom  rruni 
fiirelgn  tnliuence  and  foreign  ilomiiiKtIiiii, — 

Erlnclplea  Dot  altiigellier  iiiilllie  iIiiim  which 
ftTc  elven  rlae  to  our  receut  Irgialai.iou  re- 
tmpoalng  upon  alle'ia  tlie  commuii- law  illa- 
abilltltw  In  relation  to  taking  auil  holiliug 
real  wtate  in  this  state.  True,  durinii  iitiiet 
of  our  hlalory  at  a  ttnle,  Uioae  dliwliililtes 
linve  been  removeil,  but  thHt  hHB  lienD  lUiue 
hjespreialBKielallon  changing  ibe  ciimmriD- 
Ihw  rule,  atiiT  not  by  aL*  attempt  on  tbe  part 
of  tbe  oourit  to  bold  die  rule  not  to  force 
because  Inapplicable. 


■labt  have  bora  arrived  at  bad  It  ooniltlered  rba 
tira  &)BllRb  caaca  of  Sharp  v.  8L  Bauvaur,  L.  B. 
I  CD.  3<i  ilSTli:  and  De  Qeer  v.  Stone.  I.  B.  S£ 
Ch.  DIv.  Ua.  K  L.  J.  Cb.  N.  B.  ET,  «  L.  T.  N.  8. 
at.3e  Vfeek.  Hep.  Ul  lIBBSi,  both  of  wblcb  hold 
thai  ihe  BoKltab  stalulabad  no  retroapeotlve  ef- 
ttd. 

Anlcla  liER  of  the  Hevlsed  Btatutee  ot  Teiaa  pro- 
vide. In  maklus  titlato  land  by  deraenC  It  thai] 
In  no  bar  to  a  party  that  any  anopfUir  throuKb 
Tbi'Tn  be  derives  bli  dnoent  from  tbe  Id mta is  Is 
orhak  Ima  an  alien,  and  every  alien  lo  whom  any 
laDri  may  he  devlaed  or  deaoecd  shall  bsve  nine 
;tin  to  beoome  a  cttlKQ  of  tbe  EUte,  and  take 
panetslon  ot  suoh  land,  oriball  bsve  nine  yean  to 
Mlibexime  hpfnre  it  iball  ba declared  furtelted. 
ud  ibHli  e»chi-at  lo  tbe  Fovernmont;  proviiled. 
Unitbeiresileeor  I  he  dolled  State*  wtib  tbe  na- 
Uon  >o  which  vuch  alien  may  beioriK  do  nor  nther- 
Wli  direct;  aDd  pnitlded,  further,  that  allena  mar 
take  and  bnlil  any  pro|>erly.  real  or  penonal.  In 
tlwiute.  by  devlseor  deaceat  from  •□yallen  or 
dibm  ID  tbe  same  manner  In  wh^eb  cliixena  of  the 
Dntied  Htflfee  roav  taK^  and  hotd  real  or  peraonal 
mile  by  devise  or  desDentwltjila  the  country  ot 
ncn  alien.    Haonok  V.  Baorlck,  H  lez.  101.  lU 

la  Hnnrlrk  v.  Banrlek.  supnn.  the  above  vtatnte 
vucooaldcntd  Bsan  atllrmatlva  ooe,  and  aaaddl- 
doiial  Til  the  (hen  extatlag'  aectlon  B  ol  tbe  act  of 
ISU.  >hl<-h  wna  not  repealed  by  it.  elthnr  In  expreu 
terina  or  by  neoenary  Impltcatlon,  neither  waa  the 
tn  at  ISM,  directly  or  lireconcllably  oppoaed  to 
neb  -rciion  «f  (he  act  or  ISU. 

Vnb  resueoi  lo  ihe  Hnsltoh  aol.  pened  In  the 
ftar  l«;a  It  wa*  heldlo  Iheaboveoaaeof  Hannck 

Mtr  10  cliiiena  of  Ihe  United  SUtea  It  wna  l<y  v\t- 
b»  nt  tlie  prorWions  of  tbe  Teua  aratule  of  18M 
lmD»«llHtely  eoEriried  upon  It  and  became  ttie 
liv.  detliilnir  the  rlghta  of  alien  cltiieoa  of  Oredt 
biiBln  and  IieEand  lo  real  estate  in  Texas,  and 
KctiODDor  tfaeail  otlStS  waa.a>  toluubHilena.  bo 
fir  njodliled  as  tocliaDtce  their  previous  dtfeaaible 
Watetben-bv  Blven  Into  an  Indefeasible  evtuie. 

TbeettKttot  the  provisiDna  of  (he  Constitution 
of  tbe  rppiibllo  or  Teias,  and  ot  tbe  aisiuies  of 
IMtnd  ISIS,  upon  the  subjeol  otallenagv.  was  to 
mt  a  deri-aslble  title  to  real  estate  lo  Ti'iaa.  In  the 
ilieii  cblidren  snd  heirs  of  »  oltlien  ot  the  Unltnl 


b  tiile  tr 


ralld  b< 


1  atialnst  tlie  state,  not  only  for  tt 


niUMdiia 


nWl;  Retttiinat  v.  Sohrlmpf.  85  Tez.  SS  IISRII:  An.  j 
itm  r.  BMear,  U  Tex.  Hauoni:  Ustermaa  v.  Quid.  | 

Bi4.il  A. 


wm.  78  U.  8.  B  Wsll.  IIB.  18  L.  ed.  78D  I1I»TJ(  Alrhart 
V.  Hanleu.  Ot)  U.  U  19L  »  L.  ed.  tlS  ilffnti;  PhUIIM 
V.  Uuore.  lOD  U.  S.  9)8.  »  L.  ed.  B03  (lsrs>. 

Tbe  roun  further  consuJered  that  tbe  position  ot 
aliens  In  Great  Britain  and  In  (hat  state  iTezaa) 
being  reciprocal,  by  virtue  of  tbe  Boallsb  natural' 
IZBtlon  act  or  18n.and  IheTeiaa  act  of  IBM.  and 
the  Dine  years  given  by  ilia  latter  act  not  has  loir 
elapsed  sinoe  tbe  death  of  the  intestate  in  li-et  Bud 
tbe  pu«lngur  tbe  Gnsllsh  siaiute,  no  torteltuie 
onuld  have  been  declared,  the  latter  aot  upon  ita 
passBse  oaUlox  Into  active  operation  the  Texas 
suiuie,  tbe  Jmnt  tnfluenOB  of  the  acts  ooiiveriinK 
the  deteaslb'e  Inio  an  lodeieaaibla  title.  Hanrtok 
T.  Hacrloicffl  tex.  tea.  9a  lUM: 

Tbe  court  oonsldered  that  (he  act  en  larked  rather 
thaori'stHcb-diberiKtatsurallPnBtotaki.'aadhold 
land  tn  that  state,  being  cumuluUve  rsther  Iban 
'Its  operutlooa  and  that,  after  the 
'  the  act.  aa  before,  an  alien  oould  take  a 
title  by  inberlcanoe  wiChi  ut  rk^ard  lo 
the  law  upon  that  subject  Id  force  In  hla  iroverD- 
ment.  but  where  by  the  laws  of  his  lovernmeDt  an 
alien  took  so  indeti-oslble  iltleby  Inborl'ance,  so 
by  virtue  nf  tbutpnsclment  he  onuld  heie  take  and 
hold  "lb  the  same  manner. "    lb  0. 

The  TeiBB»tatuteu|Hin  which  i he eourt  based  Ita 
deolslon  was  (  £  ot  tbt  act  of  l-ebruary  13.  IHJl,  "An 
Aor  to  Dphnetbe  CIvU  RiKhtsof  AlleDi."  which 
provides:  "Aliens  may  lake  and  bold  iDV  property, 
real  or  personal.  In  this  stjte,  by  devise  or  doeoend 
from  any  alien  or  diizeo.  In  tbe  same  mannir  In 
which  dtiieas  of  the  United  States  may  take  and 
bold  real  or  personal  estaie  by  devise  or  iiescent 
wltblo  me  oouotrr  u't  suob  alien." 

TbeTejiS8avtoril:ISi.deflDlnKtberUhlBofBllens, 
did  cot  repeal  the  provlsluns  of  tbe  set  of  IHH, 
provldlaa:  tbat  alien  heirs  of  real  property  should 
be  entitled  to  nuie  years  In  which  todispnaeof  li  or 

der  tbe  act  of  ISSi  the  Gnaliah  act  of  IBTQ  abeoired 
tbe  defensible  title  of  shen  heiis  of  the  owner  ot 
liinda  situated  In  Teiits  wbo  died  In  UU  Into  a  de- 
feasible title.  Haiirlck  v.  Fariick.  Brannh  v.Par- 
ilck.IIBaS.IU  30L.ed.Sae.188e>. 

In  Ortli  V.  De  Benavldea.  81  Tei.  flO  (18S11.  tbe 
plaintiff,  an  alien,  claitned  ilue  throu^rh  a  Mexican 
nil  lien  who  died  In  1818.  The  court  held  (bat  tt 
was  settled  hiw  In  that  state  ihatsllenssnclaimlns 
tnisht  malutaln  actions  (or  the  recovery  of  suob 

li  has  been  held  that  under  the  Irws  ofTeiaa 
aliens  oould  acquire  tllle  to  n-al  pmpeny  In  Iha 
Eunae  muoiier  as  cltliona,  by  loheriE>.Dce  from  a 
citl»-ti.  tVipdemndets  v.Staie.UTei.  liia  liSlli«S>. 

And  furtfaer.  ibst  Immediuiely  U|ion  Ihe  dreihiit 
the  anceator  real  estate  will  ve-i  In  the  alien  ncir, 

ib]oct  only  to  be  d.  feaied  by  bis  cot  ooinplyliw 


'Ith  tt 


leTeis 


«,byCoogIe 


iLLDion  Supbemb  Godkt. 


Tbe  atatate  In  ralatlon  to  Uw  rights  of 
■lleni  Id  force  prior  to  tho  kct  of  June  10, 
1887,  WM  the  act  of  Febroar;  17,  1861,— an 
act  trhich  aeems  to  ha*e  aaperseded  the  chap- 
ter of  the  BeTlied  Statntea  of  1845  reUtlog 
to  aUena.     The  act  of  IBSl  provided  that  all 


therein,  and  alienate,  (ell,  sMigu.  and 
mit  the  aarae  to  their  heirs,  or  an;  other  per- 
son*, whetheraiichhelra  orother  persons  wore 
cUlzena  of  the  United  State*  or  not,  Id  the 
■ame  maDoer  aa  natural-bom  citizens  of  the 
United  Stat^  or  of  this  state  might  do ;  and 
that  opoD  the  deceue  of  any  person  having 
title  to  or  interest  In  any  lands  or  tenements. 
such  lands  and  Unementa  should  pass  and 
descend  In  the  same  manner  aa  If  such  alien 
were  a  citizen  of  the  United  States  i  and  that 
It  should  be  no  objection  to  any  persons  hav- 
ing an  Interest  in  such  eatale  that  they  were 


not  cltluBB  of  the  United  BUte^  bat  Omt 
all  aadi  persons  should  have  the  same  rfgbto 
and  lemediea,  and  In  all  things  be  placed 
upon  the  same  tooting,  as  natural-born  citi- 
zens and  actual  residents  of  the  Dnlted  States 
Gross's  Sut.  1B6S,  g  7. 

Then  can  be  no  doubt  that  this  aUtnto 
bile  it  was  in  force  operated  aa  a  ciHDplate 


removal  of  all  the  disabllltlea  of  alleni 
take,  hold,  and  transmit  real  property  in 


a  thev  affected  the  right  of  the 


"S& 


and  that  It  also  superseded  the 
w  rule,  that  Ihe  Interposition  of 
an  alien  ancestor  between  an  Int^tate  and  > 
collateral  relative  claiming  to  Inherit  was  k 
barrier  to  the  devolution  of  the  eetate  by  la- 
heriUnce.  But  by  the  act  of  1887  the  com- 
mon-law disabilities  of  alienage  were  in  the 
main  restored,  and  the  act  of  1801,  aa  well 
as  all  other  acta  in  conSlct  with  the  act  of 
1887,  were  expressly  repealed.     ■ 


period  within  wblnh  to  diipOM  of  the  property,  the 

proviso  In  suob  Uatute  beln^  ■  oondltlon  subae- 
quenc.   ibfd. 

In  Baker  v.  Wertoott,  78  Tex.  US  aM).  plalntUT 
■ousbt  to  recover  ponessloD  of  real  cMate,  part  of 
a  league  aurv.er  rranied  to  tbe  orlslQal  holder  67 
title  extended  \)j  speolal  oommlaafoner.  and  al- 
leiced  that  so«h  <h1(Id>I  immtee  oonveyed  the  title 
to  tbe  purohaser  whenever  tbe  latter  should  be- 
oome  a  otUien  ol  Texas;  aed  tartber.  that  auoh 
purchaser  did  become  a  dtlien  of  Texas,  and  sub- 
•equentlr  died  bavins  by  wUI  davlaed  tbe  land  to 
hla  BOD.  wbo  bad  Binoe  died  learlor  theplalnUff  as 
hlSBDlehelr.  DetendBOtelatmedastheBOlelislrol 
Bueb  original  stHntee  and  soug-ht  to  set  aside  the 
InatruEQcnt  under  which  the  plaintiff  claimed,  as 
a  cloud  upon  title,  clalmlnc  Ibat  tbe  oonveranoe 
wax  void  t>ecause  the  gnautee  at  tbe  time  of  theex- 
eoutloo  vas  an  sllon.  but  tbe  court  beld  that  by 
the  CoDedtutloD  of  tbe  republlo  of  Texas,  wbiob 
contained  a  provision  that  "no  allee  shall  bold  land 
In  Texaa  exoept  by  titiea  emflnatlnff  directly  from 
tbe  gOTemmeot  of  this  republic,  but  If  any  oltlzen 
shall  die  iutestate  or  otherwise,  bis  obfldren  or 
beln  shall  Inherit  his  estate,  an  alien  Hhall  bare  a 
reasonable  time  to  take  poeeenlon  and  dispose  of 
the  eante  in  a  manner  heieafler  to  be  pointed  out 
by  law,"  and  that  therefore,  under  the  cocveyanoe 
by  suoh  original  graolee.  the-sraotee  took  a  title 
subject  t^^  be  escheated  ai  tbe  Bull  of  the  republlo. 
but  tbat  upon  anneiallan  his  title  beceme  Inde- 
feasible, and  Buob  oonveyanoe  reeled  the  perfect 
leital  and  equitable  tiUe  of  the  lands  In  the  pui^ 
obaeer,  which  title  upon  hta  death  rested  In  his 
heir,  wbo  wasentltled  toreoover.  To  tbe  same  et- 
feet  i«  tbe  case  of  WlUlamB  v.  Bennett.  1  Tex.  OIt, 
App.  fBSdSOS). 

In  Oray  v.  Kauffman.  IB  Tei.  OS  iieei).  ■  resident 
of  Qermany  brougbt  suit  In  treepass  to  tiy  title. 
and  defendant  conif  nd^d  tbat  the  eoUon  did  not 
Me  by  reason  of  the  plaintltt's  alienage,  but  The 
cnurtheld  that  It  was  well  settled  in  that  Blate  tbat 
aliens,  under  its  laws,  could  acquire  title  by  pur- 
chase, devbe.  or  deeoent,  and  that  tberefore  the 
HCiioLlay. 
Tennont. 

In  State  V.  Beaton,  CL  AH.  B.  Co.  £5 Tt.  133(1858). 
It  was  beld  tbat  tbeiewaa  no  express  prohibition 
in  tbe  Constitution  ol  the  atate  of  Vermont  asalnst 
aliens  holdlnK  real  eetate,  tbe  OoDBtltution.  1  flB, 
provldlof  tbat  every  peieon  of  good  obaraeler 
who  came  to  setUe  In  this  stale,  bavins  firat  taken 
BO  natb  or  alDrmBtton  of  alleRianoe  to  tbe  same, 
mlirbt  pnrobaae  or  byothei  Just  means  aoqolre. 
hold,  end  tranater,  lands,  and  that  the  rlcht  of  tbe 
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state  to  take  Bocb  lands  by  escheat  « 
Ins  tbat  was  >(rlct<s*lmi  Jurtsaad  one  wtilob  bad  al- 
ways   remained    dormant   notwlthstandlns    * 
quect  oocBsions  for  Its  lecnimate  exercdM  In 


TlrslDi&. 

To  BarOias  v.  Hopkins,  >  Bsnd.  (Vm.)  tit  (OOU.  tt 
was  held  tbat  persons  bom  abroad,  whose  parenla 
ware  also  aliens,  oould  not  biberlt  lands  In  Vlr- 
plnla,  not  bdnfc  cltleena  of  tbat  state,  even  thoush 
tbelr  srandmotber  wasa  nadveof  that  state  wlio 
removed  theretrom  before  tbe  Bevolotton.  and 
married  and  resided  abroad  until  after  the  treaty 
of  peaoe.  when  she  returned  to  the  state  and  re- 
sided there  until  bar  decease. 

In  Bands  v.  Lynbam,  t!  Oratt.  91,  El  Am.  Bep. 
StB  asm,  an  alien  died  seised  of  an  eetete  of  f  n- 
berltanoe.  inteatate  and  unmarried,  and  a  curator 
of  hiB  estate  was  appointed.  Sabsequently  a  (zedl- 
tor  of  such  alien  recovered  a  Judsmeni  affvlnst  tbe 
curator,  and  In  a  subsequent  suit  by  such  aredttor 
against  Ihe  curator  a  decree  appolntliiK  suoh 
curator  a  rommlssloDcr  to  sell  the  leal  eslBile,  to 
receive  tbe  purchase  looDey,  and  to  pay  off  the 
Judgment  out  of  such  proceeds,  was  oiade.  An  lu- 
qulslilDn  of  escheat  was  held  later  In  whlob  tbe 
Jury  found  the  facta  as  above,  and  that  thera  were 
tbeu  parties  in  poseession  claiming  under  the  sale. 
Tbe  Inqulaltion  oertlfloate  was  not  returned  to  tba 
register  of  the  land  offiee  until  a  year  arter  It  waa 
made,  and  the  register  then  advertised  tbe  proi>- 
erty  as  escbeated.  Bubeequently  the  porcAiflBerat 
tbe  sale  under  the  deoree  Bled  hIB  petition  setttnv 
up  bia  claim  to  tbe  property,  pointing  out  liregn- 
larlUea  In  the  proceedings  to  esobeat,  and  InsistlnK, 
tbe  Jury  having  found  the  sale  of  tbe  property 
under  the  decree  and  tbe  actual  iifimiliiii  of  tbe 
purchasers,  that  tbe  inquisition  was  not  in  favor 
of  tbe  right  of  the  oommonwealtb.  and  praytnc 
tbsc  tbe  eecheator  and  the  register  of  the  land  of- 
fice might  be  made  parties  to  the  Bultand  restrained 
from  advertising  the  property  as  eaobeated.  Tbe 
oourt  held  that  such  estate  veatod  In  tbe  state 
of  Hlcbigan  even  without  offlce  found,  and 
further,  that  the  sale  ander  tbe  deoree  was  void; 
the  state  not  bavins  been  madaa  paity  to  Uie  pur- 
ohase,  the  pnrohuer  was  allowed,  tbe  creditor's 
claim  being  Just,  to  be  subatltuied  to  tbe  iattsr's 
right,  snd  to  hold  the  estate  aubjeot  to  the  pay- 
ment of  the  debt. 

m.  DteMoju  under  tAs  BHOHAttattUf. 
In  I>oc  etansbnry,  v.  Arkwrlgbt,  S  Car.  *  P.  RS 
(1B8B1,  a  resident  of  the  state  ot  Pennsylvania  prtar 
totbedaieortbeDr" ■—----        -        ■    - 
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A  ti  K  rale  of  Uw  cmiiiiiioii  law  Uut  where 
<M  rtttote  is  repealed  bj  another  the  repeal 
•t  Qm  repealing  itaUite  nTlvei  the  statQte 
npeeled,  and  the  (sue  rale  U  held  to  extend 
ta  tbe  cooniaB  Uw,  ta  that  when  an  act 
which  enpenedea  In  anj  particular  the  com- 
moD-law  rale,  preriouslr  applicable,  1>  It- 
KlFiepealed.  the  ruleli  heldto  be  revived. 
Eadlldi,  Interpretation  of  Btatutea,  g  470; 
Aatt  T.  BoOiTU.  8  N.  H.  SSO ;  Mat/unMon  v. 
BMia  Iron  FtmnOry,  90  Fed.  Rep.  381  ; 
eras  V.  ObBor,  H  Oa.  2S1. 

B;  g  8,  chau.  181,  or  the  Revlaed  Statute*, 
It  in  proTJdea  that  no  act  or  part  of  on  act 
npealed  bf  tbe  general  aaeembly  shall  be 
deemed  to  be  reViTed  bj  the  repeal  of  the 
RpealiDg  act,  bnt  we  have  no  ststuie  aSect- 
lug  the  rule  that  the  repeal  of  a  atatnle  eu- 
penrding  a  common-law  rale  will  have  the 
effect  ot  revlTing  the  rule.  It  mnit  accord- 
tigl;  be  held  that  the  repeal  of  the  statute  of 
18S1,  by  which  tbe  common-law  rule  which 
mide  tt  Impoaalble  for  a  collateral  to  inherit 
nine  he  Is  obliged  to  trace  bis  pedigree 
tlUDugb  an  alien  waa  changed,  revived   tbe 


Bat  It  Is  claimed  that  the  rule,  even  If  1b 
force  In  thla  atate,  can  have  no  application  in 
the  present  ciM,  because,  as  tbe  complainant 
Inilsta,  the  next  ot  kin  niider  oar  statute  lake* 
Immediately  from  tbe  Inteatate,  and  not  me- 
diately through  hli  alien  anoeators.  We  find 
nothing  in  the  language  of  tbe  statute  which 
necessarily  leads  to  the  conclnsion  contended 
for.  It  merely  provides  that  tbe  estate  shall 
descend  Id  equal  parts  to  the  uezt  of  kin  ot 
tbe  intesUte,  leaving  npon  tbe  party  who 
claims  the  right  to  Inherit  tbe  harden  of  de- 
ducing his  pedigree  througb  a  line  of  ances- 
tors up  to  tbe  Intestate.  And  It  will  not  be 
auestioned  that,  in  Uils  case.  If  any  one  of 
le  ancestors,  through  whom  the  complainant 
deduces  his  pedigree,  had  been  alive  at  (be 
death  of  tbe  intestate  and  capable  ot  Inherit- 
ing, the  Mtste  would  have  gone  to  bim  or 
ber,  and  not  to  the  complainant,  thus  show- 
ing that  sucb  ancestor  Is  tbe  medium  haredi- 
tatit,  and  not  merely  the  mtdivm  lanfftiinit. 
DeacentB  have  long  been  dlatlngolBhed  aa 
mediate  and  Immediate,  but  as  shown  bv  Hr. 
Justice  Steiy  In  Uey  v.  M'QtriM,  81  U.  8. 
a  Pet.  109,  9  h.  ed.  884,  these  terms  are  sus- 


1  Ian  bom  there  before  that  ilate.  In  ITn  tbe 
Iilberwnit  toBnirUDd  to  recover  oompenaation 
for  leases,  tetomed  In  17%  and  Bubeequentlr  died 
ts that  Mate.  "nieBon  wisnaverln  Bnttland.  Tbe 
man  held  that  tber  were  both  aliens,  Ameiicsn 
nbled^  and  that  a  claim  to  lands  In  Airland 
iDalil  onl7  be  msde  UiTOUKh  tbem  nndar  ttte  slax- 
EuKSeo.IIL,  ohap.  S7,  lU. 

n«  Matute  referred  to  In  the  above  ease,  after 
iMtttniTtbe  Mb  artlcls  at  tbe  Irea^  between  Great 
Mtiia  and  the  Catted  States,  enacted,  I  tL.  "that 
111  luidi,  tenenieniB,  and  faeredliamenta  In  the 
Unidoin  of  Qreat  BrttBln,  or  tbe  territories  and 
fcfendeDclei  tnereto  belonslaff,  wblch,  on  theiald 
Mtb  da;  of  October.  ITSS  (being'  tbe  da;  ot  the  ez- 
doDice  of  tbe  ratlAcatloii  or  tbe  said  treatj  be- 
tvnti  Ui  Halealr  and  the  United  Staiea).  were  held 
br  Amertcan  oltlaens.  ibaU  be  beM  and  eojoyed. 
J  tbf  sUpn- 


de,  nj  law,  oustom.  or  uwce  to  theooDtroir  not' 
wJUuUndlng," 

BecUon  SB  of  the  ■nine  provides  "that  nothlnjr 
berelD  conlained  shall  extend,  or  be  oonstmed  lO 
uteod.  to  give  any  ricbt.  title,  or  prlvlli>tieIOBn7 
penoD,  not  being  a  natnral-bom  subject  of  the 
nt\m.  vfaloh  snob  person  would  not  have  been  en- 
ntled  u>  It  Ibis  aot  bad  not  been  msde,  other  than 
ud  aioept  snob  rlshla.  titles,  and  prlvUcKes  ss 
Asll  be  oeoesssrr  for  the  true  and  raJthlul  per- 
lonnance  of  tbe  itlpDlBtloiia  In  the  said  arttcls 
oiDtained.  acoardlna  to  tbe  true  Intent  end  mean- 
hijt  thereof,  or  to  gWe  (o  any  person,  not  being  a 
niQcal-bom  snbject  of  tbls  realm,  or  a  oltlsen  of 
ibf  Bid  Ualteil  Stales,  an;  Mght,  title,  or  privilege 
ta  which  SDcta  person  would  not  have  been  entitled 
It  tbii  act  had  not  been  n^ade." 

Br  tbe  siatutea  1  Anne.  obap.  B,  1  Geo.  IL.  chap. 
n.  ud  13  Oao.  HL.  chap.  H,  all  children  born  out 
ot  the  Klns^  alleglanoe,  wboee  tatben  or  grand- 
lubat  by  the  father^  aide  werenatnrsl-bom  sub- 
Xco,  an  to  be  deemed  natnral-bom  subjects 
Umnelvta,  unless  tbetr  said  ancestois  were  at- 
labited  or  banlsbed  beyond  les  for  high  tieason,  or 
*tre  at  tbe  time  ot  the  births  of  such  children  to 
the  Mrrice  of  s  prince  at  enmlt;  witb  Qreat 
Mtsln.  Bnt  tbe  gnindablldren  ot  sucb  ancestois 
•If  sot  to  be  prlvUe*ed  In  respect  of  the  alien's 
AitT,  imkB  tber  tie  within  the  realm  and  take  an 
Mb.  eto^  nor  are  tbey  enabled  to  claim  any  estate 
»1L.H.A. 


or  hitemt,  unlea  the  claim  be  made  within  flva 
rears  after  the  lame  shall  accrue. 

In  Doe,  Auohmutf.  v.  Mulcaster.  B  Dowl.  *  B. 
EBB.  B  Bam.  *  C  TTl  (lEtt).  It  was  held  that  the  ehll- 
American  lorallst,  who  continued  bis 
o  tbe  Crown  ot  Great  Britain  after  the  - 
oolonles  were  separated  from  the  molber  countrr. 
and  settled  In  Amerioa.  were  eotttled  to  take  lands 
br  descent  In  England  within  the  operation  ol  the 
statute  of  4  Geo.  II.,  chap.  10,  ai  natuial-bara  sub- 
jects ot  the  Crown  ot  Great  Britain. 

The  words  of  tbe  Bnglleh  statute  ot  IB  Geo. 
TIi.,chap.EI,  IS.  are  to  be  read  "aliens,  duties,  cus- 
toms, and  Impositions"  and  not  "alien's  dntles. 


snd    Impositions."  and 


the 


vrandoblld  Ota  natural- bom  aubleehbom  oi 
tbe  KlDg^  aUeglaDe^  is  entitled  to  the  beneflt  ot 
that  statute  fai  regard  to  holding  lands  aa  a  natuml* 
bomenbjeat.althongh  hebu  not  compiled  with 
the  formal  [ties  specHled  In  the  3d  seciloD.  Barrow 
v.  Wadldns,  U  Beav.  8S7.  £7  L.  J.  Ch.  1»  (ISGT). 

The  Bngllsb  statute.  13  Geo.  m.,  chap.  £1,  H  S,  1. 
annexed  certain  piovlsIODS  to  tbe  lime  wittitn 
which  a  claim  Is  to  tie  made,  and  to  enatile  frranil- 
oblldren  to  claim  or  demand  any  eetaie  In  pursu- 
ance of  tbe  right  given  tbem  by*  Land  It  was  held 
that  these  proTlilinis  applied  to  Ireland  HS  quallfy- 
tng  (be  status  ot  the  EnKllab  snbject  wblob  the  aot 
of  union  tranBtemd.  Davles  v.  I^nob.  IS  Week. 
Rep.  IMT  (1968). 

Tbe  ablldrea  ot  s  Brldsb  subject  bom  abroad  ot 
an  alien  mother  are  capable  of  Inheriting.  Oe 
Geer  v.  Btone,  L.  K.  S  Cb.  Dtv.  tlS.  OO.  Ca  L.  J. 
Cb.  N.  S.  Bl.  «0,  3«  Week.  Hep.  HI.  iT  L.  T.  IT.  S.  Ol 
(IBKt. 

A  g  randchltd  bora  abmad.  -whome  father  was  also 
born  abroad,  being  respectively  grandchild  andson 
ot  one  who  at  common  law  was  a  natural-bora 
Brltnh  subject,  would  be  blmselt  a  natural-bora 
British  snbject.  but  bis  obildren,  tt  bom  abroad, 
would  be  aliens.    IMd. 

In  tbe  above  cnae  tbe  great-grandson,  wboee 
father  and  grandfather  were  botb  bora  abroad, 
sought  to  Inherit  real  eetete  Irom  bis  gieat-grand- . 
father,  but  the  court  held  that  be  was  not  so  en- 
titled, snd  that  Us  right  having:  saorued  upon  the 
death  rd  his  f  atber  In  ISIO,  ttalrty  yean  prior  to  tbe 
paBluff  of  tbe  English  nsturslsaUon  aot  of  UIO, 
wasnotaffeotedtir  that  statute  which  had  no  rat- 
rospeotlve  eSect.  ■>  V. 
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eeptlble  of  different  IntsrpntatloiiB,  .  . 
•omecoDfiulon  tiubeenlDtroduced  lototlieir 
leva)  dlBciuwIon.  alnce  dlffereai  judge*  iMve 
need  tliem  In  dltlereat  mumb.  But,  aa  aald 
hv  Lord  Hala.  as  quoted  la  GoUingaood 
Pare,  supra,  "la  [mmedUte  deicenta  thi 
can  be  so  impediment  but  what  ariaelb  In 
tlie  parties  tlieoiMlres,  but  In  mediate  de- 


a«treti»or  will  disable  the  other,  tbougli  he 
have  DO  Bucb  dlgabilit;." 

Id  CollingtBood  T.  Pact,  which  wm  argued 
before  all  the  JudgeB  oF  England,  the  quea- 
tloD  WA8  wliether  the  InheritaDce  hj  ■  brother 
from  bis  brother,  the  FatbeT  being  an  alien, 
WHS  m<'<llate  or  Immediate,  and  It  was  de- 
ciileil,  after  much  dlscusalOD,  by  aeTen  judges 
ftfCslDst  three,  thst  tbe  Inberitaoce  was  im' 
mnllate.  so  as  not  to  be  affected  bj  Uie  alien- 
age of  the  failier.  it  was  held  thnt,  In  trsc- 
hig  the  llDe  of  ioherltmace  betweea  brothers, 
or  ilieir  denceDdanti  it  was  not  necessary  tc 
name  tbe  father  as  their  commiiD  aaceator, 
and  tiist  alieatsm  In  anjr  ancestor  wbom  it 
WHS  not  accessary  to  nume  in  Intclng  such 
luberltAace  or  descent  does  aot  hare  tbe  ef- 
fect to  impede  It.  In  McQregor  \.  VimutmJc, 
8  N.  V.  408.  tbe  same  rule  wm  applied  tn 
Ml  Inberitiince  Itelween  first  cousins,  tbclr 
fHihers  bfing  citizens,  btit  whose  grandfather 
was  an  a1 1  en. 

Tims,  lo  Jaekaon,  Doran,  t.  Orem.  7  Wend. 
S3H,  tlie  Intestate  was  a  naturalized  citizen, 
and  the  claimants  were  the  lieira  at  law  of  i 
diisla  of  the  liitestnte,  wbo  was  also  a  nntu 
rHll!'«il  citizen.  It  whs  clnlmed  that  iLe 
descent  between  cousins  was  Immediate, 


„  eUtUes  WBSnobnr  to  tbelDheriti 
but  tills  clulm  was  dlsnllowed,  it  being  .  _ 
that,  wliile  tlie  ilesceDtfrom  brother  lo  liroiher 
Whs  coil  1-1 1 1 1- red  immeitiate,  that  from 
to  coiihId  was  not:  and  that  do  one  who  was 
obllfte<l  to  trace  his  descent  through 
CHO  iDlierit  real  estate,  the  iDiestiite  having 
died  at  a  time  when  the  statute  of  11  &  12 
Wtn.  III.  was  not  Incorporstud  Into  the  Mow 
Turk  law  of  deticeat. 

The  Bsmerule  was  applied  in  Jnol-Mn,  FSlt 
Bimmoim.  v.  Fitz  tUmmmu,  10  Wend.  9,  24 
Am.  Dec.  198.  where  tbe  luteetnte  was  a 
natamllzed  citizen,  aad  the  claimant  his 
nepbL-w,  hut  whose  father,  a  broiber  of  tbe 
Intestate,  was  an  alien.  8o  In  IMpath  t. 
liirJi,  8  Sandf.  79,  It  was  held  that  a  nephew, 
who  wiu  obliged  to  trace  big  deacenl  through 
an  alien  motlier,  could  not  iniierlt  from  his 
uncle.  In  McGaHhy  t.  Mirth.  B  N.  T.  ZOS. 
the  latrstale  and  the  claimaat  were  second 
COLiaios,  and  were  both  citizens,  all  ibelr  an- 
oi-stors,  up  to  their  common  great  gratidfailier 
being  sileuB.  It  was  held  that  under  tlie 
New  York  statute,  which  piovideil  that  no 
person  capable  of  InlieritinE  should  be  pre- 
cluded inim  tlie  inherli&nce~'l>7  reason  of  the 
■alienage  of  anj  anrestor  of  such  persnn.  the 
clulmant  was  entitled  lo  tbe  estate,  bin  it 
wns  a'iinlth.il  Iliat  at  common  law,  and  In 
the  al»«nce  of  sncfa  sistuie,  he  could  not  In 
bertt,  iK-cauM  he  waa  obliged  to  trace  Uie 
Bl  I1.K.A. 


■MU  Oomx,  3iM., 

descent  of  the  eetate  through  allena  who  had 
no  inberl table  blood. 

lo  Ptoplt  T.  Irein,  81  Wend.  128^  where 
tbe  same  statute  was  in  force,  it  waa  held 
that  tbe  nephew  of  a  pereoa  djlng  Intestate, 
although  natunlized,  was  not  capable  of  ta- 
taerlting  from  bis  uncle  if  his  father  was  an 
alien  and  still  Ilvlnft  at  the  time  of  Uie  death 
of  tbe  Intestate,  as  the  Bt&tut«  did  not  enable 
a  person  to  deduce  title  through  an  alien  an- 
cestor sCill  living.  If  In  such  case,  however, 
the  descent  from  the  u;icle  to  the  'nephew 
was  immediate,  as  is  claimed  In  the  esse  at 
bar,  it  la  difficult  to  see  how  tbe  fact  that  an 
Intermediate  alien  ancestor  was  living  could 
have  tbe  effect  of  barring  Ibe  tnherituace. 

MoLeanv.  Simntoa,  I3N.  Y.  633,  involved 
subatantiallj  the  same  question  as  the  case 
last  cited.  There  the  dc'cedent  left  him  sur- 
viving a  sister  and  a  niece,  tbe  former  be- 
ing an  alleti  and  the  latter  a  citizen,  and  It 
was  held  that  the  niece  could  not  lake  the 
real  estate  of  tbe  decedent  bv  inheritance, 
BO  long  as  her  mother  was  living  at  th«  date 
of  her  uncle's  death.  It  was  urged  on  be- 
half of  the  niece  that  the  ezlaieaiM  of  her 
mother  might  be  disregarded  upon  tha  doc- 
trine laid  down  bj  ChaDuellor  Kent,  Ht.: 
"Kb  citizen  dies,  and  his  next  heir  be  an 
allea.  wbo  cannot  lake,  tbe  alien  cannut  Inter- 
rupt the  descent  to  others,  and  iheiaheritance 
descends  to  the  next  of  kin  who  Is  competent 

lake,  in  like  manner  aa  if  no  such  alien 

rl  ever  existed."  3  Kent.  Com.  BO.  This 
CODtenlion  was  disallowed  and  llie  doctriDO 
announced  byCfaancetior  Rent  held  Insppll- 
cable,  the  court  saTlng:  "'I  he  difficult;  of 
this  position  la,  that  If  the  name  of  the 
mother  be  stricken  from  the  plaintiff's  gene- 
alogical chart,  it  will  not  anpear  that  she 
hns  anr  connection  with  RoWt  Sffanl4>&, 
whose  heir  sbe  claimti  to  be." 

Tbe  cases  to  which  tbe  doctrine  referred 
to  in  the  commemarles  applies,  are  thnae  in 
which  the  claimant  does  not  make  title 
through  the  alien,  but  where  she  can  deiiuce 


And  again:  "AH  the  cases  decMed  Id  this 
country,  where  an  alien  would  have  taken 
the  estate  but  for  bis  alienage,  and  In  which 
ire  remote  heir  was  preferiwl,  were  cnses 
le  same  character,  the  succesBful  clalm- 
making  out  bis  descent  Independent  of 
and  not  tliruuph  the  alien.  Upon  the  pliiin- 
tiff's  llieory,  tbe  stHtuIe  under  cuiisideration 
would  have  been  quite  unnecessary;  for  if 
the  can  be  allowed  to  strike  out  [ier  alien 
ancealors,  intervening  between  the  person 
dying  seised,  and  herself,  wlielher  ilvinft  or 
dead,  and  make  title  lo  tbe  land  of  llie  per- 
son ao  dying  telsed,  as  his  Immediam  belr, 
ihe  defect  of  lieri table  blond  in  such  aneehlora 
would  1>e  a  matl«rof  nomomenL"  The  oMine 
coiialructl'in  of  tlie  language  of  Chancellor 
Kent  Is  adopted  In  IVvxtferfe  v.  Wuiubrtt. 
144  III.  40,  19  U   It.  A.  84. 

We  bsve  examined  tlie  cases  cited  by  coun- 
sel for  thecomplHlnant,  wbrre  a  cillxen  who 
hasbei'n  compelled  to  truceliUrelndimslilpto 
the  inteslale  through  an  alien  haa  Ut-ii  lield 
enlllled  U»  Inherit,  and  we  Cad  ilHtm  In  most 
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BsATAH  T.  Wwra. 


(If  not  STttiy)  loituieM,  to  be  cues  ufalng 
nnder  ft  statuw  eipreMlv  glTing  tlw  right  - 
iDberit  In  such  cues.  The  dei-lsionB  ol  tl: 
duncier  in  lite  stste  of  New  York  &!!  set 
to  hsfe  u-Imq  while  the  alKtute  of  U  &,  IS 
Wta.  III.,  or  tlie section  of  the  Revised  Out- 
ntes  of  the  state  subsiantlallj  reeDsciiDg 
that  atstute,  wbb  Id  foroe.  Tbe  cue  of  Jiiek- 
m  V.  Sander;  S  Leigh.  109,  was  decided 
ODderastatuta  of  the  slate  ot  Vlrgiuta.  wlilch 

SroTided  that  "Id  making  t!t1e  bj  descent,' 
.  sball  be  DO  bar  toa  partj  ttaatanjaDcestor 
thruiigh  wbom  be  derives  bis  descent  from 
the  inlestate,  is  or  Lath  been  an  alien. '  Sim- 
ilar statutes  are  found  In  wveral  of  the  other 
nates.  It  Is  scarcelj  necessary  (o  remark 
thai  In  tills  state  no  such  Hlatuto  exista. 

We  are  of  the  opinion,  then,  tbat,  as  tbe 
eomplainant  Is  compelled  to  trace  his  descent 
tiom  the  iiir«stat«  through  nODresIdeDtalieDB, 
be  la  barred  and  incapscltaU-d  from  taking 
UTtntereat  in  tbe  real  estate  by  Inherttanoe. 
l%t  diertt  tf  t/u  Suparior  Court  AixmUnng 
kit  biU  for   mnt  ^  eguH]/  mutt  thtr^or*  be 

Cral^,  J.,  dlssenta. 


I  do  not  frel  aatlafled  with  the  conclnrion 
ntcbed,  nod  am  Inclined  to  Ibe  o  Inion  that 
(lie  law  well  could  be,  and  should  be,  beM 
oilKrwiae. 


George  D.  BA.RKBTT  tt  aV.  Aj^.. 


dflatng  »  «em«t«F7  wltta  »  ajiTlny 
brook,  water  from  wblch  Is  uaed  (or  domestlo 
pnrpcaca.  waterlag  animals,  and  miklna  foe  lor 
tlomesila  use,  ma.*  be  enloined.  at  tbs  Instanoa.of 
ilpaiiBii  ownen  «bo  will  be  Injured  br  ic 
&  Ab  injnnetlaa  to  prereat  tbe  connee- 
Uon  of  wk  aeirer  with  ft  aprliiK  brook 
tlw  WHtaT  of  wUcb  ta  uned  lor  domeatlo  puriioKa 
XII  not  be  rrfuMd  becauM  tlie  water  Is  alieady 
POUoted  to  Bome  extent  froin  other  touicea. 

(JanoaiT  K,  ims.) 

APPEAL  by  com  plain  sots  from  a  judgment 
of  (be  Appellate  Court,  Flm  Dmtrlct,  af- 
flrmlD)(a  Judrmeni  of  the  Circuit  Court  for 
Cook  County  In  favor  of  defcndanli  in  an  ac- 
lioii  brought  to  enjofo  the  connecting  of  a 
•Fwer  with  a  stream  of  waler  flowing  through 
complninanl's  pmniMS.  BteerteA. 
Tbe  facts  are  slated  In  the  opinion. 


Note.— For  uulianaa  by  pclluUon  ot  stream,  se« 
*Im  Chapman  v.  Bocbester  (N.  T.l  1  L.  R.  A.  ax^ 
•Dd  nolt:  Hsrton  v.  nmon  Ctallla  On.  rNeb.)  7  U  R 
I^W.aninmt:  Helrrloh  r.  OUonavUle  Water  Co, 
IHd.)  U  L.  R.  A.  I1T,  and  nott. 

for  poUudon  bf  miolog  operaUoDs,  see  Drake  v, 
I'd)  Bmler  Ooal,  I.  *  B.  Oo.  lAia.)  M  L.  B.  A.  U, 
•Ddnntt. 


JtfMtn.  Holdea  d  Bniaell  and  Whlt«> 
iMftd  *  Stoker,  f[>r  appellants: 

A  court  of  chancery  may  grant  prereutatlTtt, 
U  well  as  remeilial,  relief,  and  this  may  be 
done  where  the  act  tbreatened  would  be  pun- 
ishable under  tbe  criminal  laws  as  a  ntilaHnce, 

Pae^  f.  St.  iMiU*.  10  LI.  S51;  UntM  T. 
Ja^r,  89  IIL  63;  Watde  v.  RHahneh,  76  DL 
822;  Mi'.k»  V.  Uopeman.  81  111.  430.  30  Am. 
Hpp.  68;  ilttropoiitan  City  R.  Oo.  r.  C'licatfO, 
06  IIL  820;  Band  v.  WiOtr.  IS  111.  App.  Si>a. 

Toconsiltule  a  nuisance  it  is  not  necessary 
that  the  DOilouj  tradeor  bu«iDesasbouldeDdan- 

!;er  ihebealtbof  aneiarhborbood.  It  (b  sulHcient 
f  it  produreB  tlist  which  is  offensive  to  llie 
senses  and  wblch  renders  tbe  enjoyment  of  Ufe 
and  property  uncomfortable. 

Oailin  V.  VaUHtine,  »  Paige,  076,  88  Am. 
Dec.  OUT. 

Parlies,  although  separate  owoeia  of  pmn- 
Ilea  charged  to  be  injured,  and  threarened 
with  the  Injury,  might  Join  la  an  aciion  to 
abate  the  nuisance. 

'Hlletpit  V.  Forrat,  18  Hiin,  IIB;  Bdkoapr. 
Tnmbit.  8  Paige.  877;  Callin  t.  Vile  tint,  9 
P-lre.  675.  note,  88  Am.  Dec.  HT;  Li/on  t. 
McTMugMin,  89  Vt.  423;  Wood,  Muiaauces,  g 
110;  High,  InJ.  p.  008,  ^  704. 
Meter:  Ronjan  ARonjrftnfor  appellees, 

Carter.  J.,  delivered  the  opinion  of  the 

a  bill  la  equity  fllad  In  the  cir- 


appellees.  two  cemetery  corporatiotis.  from 
omstructln;^  a  certain  sewer  so  u  to  drain 
their  cemeteries,  and  especially  to  uiKlenlrHln 
certain  net  and  swampy  portinna  llirrtnif, 
uaed  and  to  be  used  In  burying  the  dead.  Into 
a  running  stream  of  water  flowing  ibmiigh 
appellants'  lands.  The  sewer  empties  luio 
the  brofik  where  It  cruaaes  Morgan  avenue, 
above  appcllanii'  lands,  and  Is  l>ciiig  con- 
structed eHBCWard  along  said  avenue,  between 
said  cemeleries,  with  lateral  extensions  or 
spurs  extending  intothe  cemeteries  for  draln- 
ai^e.  and  eapecfally  designed  to  drain  certain 
swamny  portions  thereof,  as  appear  utiUt  for 
burial  purposes  unless  umleni  rained.  Tlie 
sewer  Is  being  constructed  under  a  contrnct 
between  the  two  cemelery  companies  of  tlie 
one  part,  and  tbe  com  ra  tali  oners  <it  lilizbwayi 
of  the  town  of  Worth.  oF  tbe  other  part, 
wherehy  the  former  are  to  conatriict  the  aewer 
at  their  own  expense,  and  to  pay  all  damages 
to  private  property,  and  the  town  is  to  k>ep 
the  same  open  and  iu  rrpair  for  tlie  uite  of 
tlie  cemetery  companies,  and  the  adjoining 
property  owners  are  to  have  the  right  to  con- 
nect. There  is  but  little  diapule  u  to  tlie 
law  of  the  case,  the  controversy  relating 
chiefly  lo  matters  of  fact.  Tlie  testininiiy 
wu  eaten  bv  tbe  muter,  to  whom  the  cause 
was  referred.  Many  wltnea>«s  were  exam- 
ined, and  the  evidence  la  loo  volnmlnoiia  to 
be  set  out  to  any  consldemble  extent  be.e. 
Tbe  testimony  sbowM,  however,  that  aald 
brook  is  a  small,  shallow  stream,  which  ri-«a 
north  of  Morgan  avenue  or  111th  striet.  In 
the  town  of  Wiirib,  and  flows  southerly,  fed 
by  Bprings  along  Its  coiirte,  acroes  said  ave. 
Due,  through  the  80  acres  of  land  owned  bj 
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compUtiuuit  a.  D.  Barrett  1  thenoe  south 
through  a  100- acre  tract  owned  by  complain- 
knt  W.  B.  Brajtou,  and  bctoss  Raymond 
aTeooe,  or  llSCh  atreet,  and  throuKO  land 
owned  by  complainant  Sazton  ;  aotf  thence 
through  an  80-acre  tract  owned  and  occupied 
bj  Complainant  Iia.  8.  Bravton,  and  80  acres 
owned  and  occupied  hj  Friederich  Joebnke 
thence  acroes  Lyon  avenue,  or  imh  stre«t. 
oTcr  a  40-acre  tract  owned  by  complaiD- 
ante  John  T.  Date  aud  George  D.  Bobioaon. 
South  of  HotEan  avenue  2i  milea  lif  a  direct 
litie,  but  4  miles  by  the  brook,  complaioant 
August  Croever  occupies  a  block  of  ground 
on  which  he  haa  conseiucted  ice  houBes.  and 
where  he  conducts  an  Ice  business  of  $S,0O0 
or  |3,000  a  rear.  The  brock  tb 
through  the  lands  of  other  compli 
north  of  his  premise*,  empties  into  8tone^ 
creek,  about  |  of  a  mile  above  his  place.  He 
has  harvested  ice  from  Stoney  creek,  and  sold 
the  same  in  Chicago  and  Ticlnity,  for  four- 
teen years  past,  for  refrigerator  aod  domestic 
pntpoaea.    The  lands  of  the  other  compli ' 


for  stock,  and.  to  some  extent,  is  used  in  the 
homes  of  the  occupants  of  the  land  tot  domes- 
tic purposes.  This  brook  running  through 
sala  lands  receives  the  washings  of  tlie  streets, 
and  from  manured  lands  used  for  raising 
cabbages,  adjoining  it,  north  of  the  land  of 
complainsnta ;  ano  in  times  of  frestiets  the 
ttrooB  is  muddy,  but  It  Is  clear  in  its  natural 
condition.  Ditches  have  been  constructed 
along  Morgan  avenue,  and  surface  water 
coming  south  on  Jobnttou  avenue,  whicli  in- 
tersects Morgan  avenue,  is  carried  alonf;  these 
dltcliea  into  the  brook.  Dr.  Bayard  Holmes 
testified  as  an  expert  bacteriologist,  that  bod- 
ies  buried  in  boxes  of  wood  would  sooner  oi 
yln. 


into  a  spring  brook,  woufd  carry 
tton.  and  pollute  such  a  brook  for  G  milvs 
or  more,  and  tbat  brook,  being  dammed  for 
ice  making  wlibin  4  miles  from  tlie  cemetery, 
would  result  in  a  pond  from  which  ice  of  a 
very  pemicious  quality  would  be  har»ested  ; 
that  the  water  from  a  brook  into  which  such 
seirerikge  drained  would  be  unhealthy  for 
cowa,  imd  undt  for  drinking  purposes  or  for 
cooking  water,  for  domestic  use.  The  testi- 
mony of  other  witnesses  showed  tliat  the  lands 
ihroiigh  which  the  brook  runs,  inUi  which 
the  drainage  from  the  cemeteries  emptied, 
would  be  unfitted  for  dairy  purposes  and 
stock- raising,  by  reason  of  the  contamination 
of  the  water  by  the  sewage. 

We  have  read  and  considered  all  the  evi- 
dence with  care,  and  are  of  the  opinion  that 
it  sustains  the  conclusions  reached  by  the 
maater.  In  his  report  the  master  found  "that 
injurious  products  of  decomposition  do  em- 
anate from  animal  bodies  burled  in  the  earth  ; 
that  these  cmanAtions  do  enter  into  the  soil 
Id  which  said  bodies  are  buried;  that  the 
snrface  water,  percolating  through  the  soil, 
takes  up  these  emanations ;  that  if  the  sewer 
referred  to  is  constructed,  with  the  lateral 
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drains  extending  Into  the  said  cemeteries  re- 
ferred to  In  the  bill  of  complaint  filed  In 
this  cause,  these  unwholesome  products  of 
decomposition  will  percolate  through  the 
Boil  and  penetrate  the  sewer,  and  will  be 
carried  by  the  said  aewer  and  emptied  Into 
the  spring  brook,  and  tbat  the  contents  of  the 
said  aewer  will  contaminate  the  waters  of 
the  spring  brook  to  a  mater  ez  tent  than  they 
are  now  contamioatea  from  SDy  cause  shown 
to  eziat,  and  will  contaminate  the  waters  of 
the  Bald  spring  brook  to  a  greater  extent  than 
they  would  be  contaminated  from  an;r  natural 
cause,  or  from  any  conditions  existing  prior 
to  the  construction  of  the  proposed  aewer  ;* 
that  the  preponderance  of  the  evidence  on 
the  main  isAue  was  In  favor  of  the  complain- 
ants, and  that  the  material  allegations  of 
their  bill  were  sustained.  The  circuit  court 
sustained  exceptions  to  this  report  and  dis- 
missed the  bill,  and  its  decree  has  been  af- 
firmed by  the  appellate  court.  We  think 
there  was  error  in  affirming  the  decree.  The 
very  purpose  of  the  sewer  was  to  furnish 
underd  rain  age.  as  well  as  surface  drainage, 
to  these  cemeteries.  Borne  portions  of  their 
grounds  were  so  wet  and  swampy  tbat  wat«r 
would  rise  in  openiogs  for  graves,  when  dag, 
to  such  an  extent  as  to  compel  their  abandon- 
ment, and  the  selection  of  more  elevated 
ground  In  their  stead.  It  is  true,  it  was 
shown  that  some  of  the  highways  of  the  town 
would  bedrained  and  beneSled ;  but  the  chief 
purpose  and  object  in  view  were  to  fumidi 
cemetery  dralnase,  and  to  accomplish  this 
the  cemetery  companies  were  witling,  and 
agreed,  to  pay  the  whole  expense.  Exper- 
ienced bacteriologists  testified  that.  If  ^10 
sewer  were  constructed  and  finished  aa  con- 
templated, poisonous  exudations  would  tie 
carried  from  decomposing  human  bodies  by 
the  percolating  waters  into  the  sewer,  and 
from  thence  Into  the  spring  brook,  polluting 
and  contaminating  its  waters,  and  rendering- 
them  unfit  for  use  for  man  or  beast,  and  dan- 
gerous to  the  health  of  those  wlii'  should  use 
the  water  for  drinking  or  domestic  purposes, 
or  who  should  use  the  milk  of  cows  that 
drank  from  the  brook,  and  that  Ice  which 
should  be  harvested  from  ponds  formed  by 
the  brook  upon  the  lands  of  complainant 
Boeder  Would  be  of  a  very  pernicious  qual- 
ity. There  was  some  conSlct  In  the  evidence 
on  the  question  as  to  whether  or  not  the  stream 
woulo  be  thus  polluted  by  the  sewer,  but  we 
think  tlie  clear  prepondciance  of  theevldeuca 
suEla,ins  the  finding  of  the  master  that  it 
would  be.  It  would  also  seem  to  accord 
with  the  common  opinion  of  mankind  that 
underdraiua  In  wet  and  marshy  land  filled 
with  decaying  bodies,  leading  Into  a  running 
brook  flowing  within  a  mile  of  such  land, 
would  pollute  the  waters  of  the  brook.  The 
evidence  does  not  thow,  nor  does  experience 
or  science  appear  to  teach,  Jiiit  how  far  this 
pollution  would  continue  in  the  Sowing  wa- 
ters. One  witness  testifled  that  it  might 
continue  from  5  to  60  miles  before  the  purifi- 
cation would  become  complete,  but  we  think 
it  clearly  appears  that  the  waters  would  prob- 
ably be  contaminated  Uj  this  sewer  while 
flowing  through  the  lands  of  alt  the  com- 
plalnaotB.     Some  of  these  lands  were  Im- 
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medUtelv  betow  the  mouth  of  Um  Mwer,  and 
tbe  fuitfiest  wtthln  i  miles.  The  brook  is 
antll,  but  perennlftl.  It  la  fed  ftloog  Iti 
crnine  below  the  month  of  the  aewer  by  small 

Sriogi  of  pwe  vtUa  rMag  from  the  bed  of 
9  Btteain.  It  flows  through  the  private 
popertj  of  oomplaloaota.  They  used  ite 
Titen  for  stock,  fot  cowb  kept  for  dairy 
pnrpoMa,  for  making  loe,  and  U  tlmei  for 
aomwtfc  oee. 

The  defendant!  attempted  to  break  the  force 
o!  the  case  made  by  complalnanta.  by  ahow- 
ing  that  the  waten  of  tbe  brook,  and  the 
i|»iDgs  alraiK  its  conne,  were  already  pol- 
loted  by  the~washlDga  ^m  manured  lands 
OMd  in  gardealog,  and  from  decaving  vege- 
tiblea  and  other  refuse  matter,  ana  were  sue- 
ceMfDl  In  showing  that  In  wet  weather  tbe 
liters  of  this  stream  were  rendered  impure 
(mm  these  causes.  They  also  showed  that 
mother  drain,  of  a  somewhat  llmilar  kind, 
hoai  Mt.  Hope  Cemetery,  dlacliarged  its  wa 
leiB  into  a  ravine  which  in  wet  wi'sther  car 
ried  such  waters  loto  the  brook  in  question 
U I  point  below  the  land  of  some  of  Uie  i 
pli[[ianta,  and  above  that  of  others.  Bu. 
know  of  no  rule  of  law  that  sanctions  one 
wrong  because  another  has  preceded  it.  It 
li  doubtless  true  that  streams  of  water  can- 
sot  be  kept  u  pure  when  flowing  through 
lindi  occupied  by  populous  coramunilies  as 
when  flowing  through  sparsely  settled  lands ; 
but  these  effects,  that  unaToidabl*  arise  from 
Ibe  occupatiiHi  and  cultivBtlon  of  the  aoil  bj 
msD  do  not  justify  the  deliberate  pollution 
of  s  stream  of  water  flowing  througb  private 
property,  fn  order  that  the  intereats  of  pri- 
me perscnia,  or  even  of  tbe  public,  may  been- 
binoed  thereby.  There  are  very  few  streams 
ot  water  flowing  througb  a  densely  populated 
toantry  which  are  not  more  or  less  polluted 
from  general  causes  arisiog  from  the  occupa- 
tion and  cultivation  of  the  adjacent  lands. 
The  coorta  have  no  power  to  prevent  pollu- 
tioD  BO  occurring.  38  Ajn.  AEbk.  Enc.  I^w, 
p.  071.  note ;  BaUim/irt  v.  Warren  Mfg.  Co.  69 
m.  96.  But  it  is  a  well -recognl zed  branch 
ot  equity  jurisdiction  to  restrain  by  injunc- 
Uon  the  fouling  of  running  streams  that  pass 
DTertbelanda  of  others,  by  connecting  sewers 
tberenitb,  or  by  other  means,  so  as  to  en- 
dsDier  the  comfort  and  besith  of  others,  or 
to  caose  irreparable  injury  to  their  property 
rishts.  a  HiRh,  Inj.  p.  608,  6§  794,  785; 
nuTU  V,  8l.  LfBvU,  10  III.  8G1 ;  Wahle  t. 
Ainioeft,  75  111.  832;  Metropotitaii  ft(y  R. 
a.  T.  Chicago.  M  III.  820;  Minkt  y.  Bope- 
nan,  87  ill.  450.  29  Am.  Kep.  63 ;  Oatlin  v. 
Fstoittne,  9  Paige,  570,  38  Am.  Dec.  567; 
iwn  V.  UeLavghlin,  »a  Vt.  433  ;  Dieight  v. 
Baia,  150  111.  278.  And  the  mere  fact  that 
<a  the  caw  at  bar  the  waten  of  this  stream 
■Biy  to  some  extent  have  been  rendered  un- 
Tholeaome  when  flooded  by  tbe  waablngs 
troni  manured  lands,  or  by  the  connection 
of  other  drains,  ia  no  excuse  for  the  tbreat- 
ned  pollution  by  tbe  cemetery  companies. 
)8  Am.  &  Bug.  Enc.  Law,  pp.  968,  974.  It 
i>  declared  by  section  221  of  the  Criminal 
Code  to  be  a  public  nuisance  "to  corrupt  or 
render  nDwholeaome  or  Impure  the  water  of 
uif  spring,  river,  stream,  pond,  or  lake,  to 
the  injniy  or  prejudice  of  others,"  and  the 
31I.RA. 


oSeuae  is  punishable  by  indictment ;  bnt  the 
"bare  fact  that  the  statute  gives  a  remedy 
by  Indictment  does  not  deprive  "■-  * 


-        -     .     - r In    WaMe  y. 

Beinbaeh,  76  III.  333,  It  waa  held  that  a  bill 
would  lie  to  enjoin  the  erection  ot  a  privy 
so  near  to  complainanVs  dwelling  and  well 
of  water  as  that  It  would  become  injurious 
to  the  health  and  cotiLfort  of  bicoself  and 
family,  and,  after  cilin\j  previous  decisions 
of  this  court,  It  was  said  :  "  These  cases,  how- 
ever, rccogni7.e  the  doctrine,  which  is  sup- 
ported by  all  the  authorities  on  this  branch 
of  equity  jurisdiction,  that  where  the  injury 
resultinE  from  the  nuisance  Is  in  Ita  nature 
irreparable,  as,  when  loaa  of  health,  loss  of 
trade,  destruction  of  the  means  of  subsistence, 
•ir  permanent  ruin  to  property  will  ensue 
from  the  wrongful  act  or  erection,  courts  of 
equity  will  interfere  by  Injunction,  in  fur- 
therance of  justice  and  the  violati^  rights  of 
property."  Injunctive  relief  will  be  granted 
to  prevent  one  proprietor  from  causing  filthy 
or  contaminated  water  to  percolate  from  his 
soil  Into  adjoininc'  lands  to  the  injury  of  his 
neighbor.  27  Am.  &  Eng.  Gnc.  Law,  p. 
437.  The  evidence  does  not  sustain  appel- 
^ — '  contention  that  tbe  purpose  of  the  sewer 
jre  surface  drainage,  or  the  carrying  oO 
rapidly  of  waters  from  the  surface  ot 
the  cemetery  grounds,  which,  by  the  slower 
processes  of  percolation  and  natural  drainage, 
would  eventually  find  their  way  to  the  same 
stream,  and  In  a  more  Impure  condition.  The 
ontract  shows  that  the  sewer  was  to  be  at 
.11  times  kept  open,  and  to  be  used  by  the 
wo  cemeteries  for  carrying  away  all  surface' 
rater,  and  as  a  drain  for  said  cemeteries,  and 
the  plan  and  purpose  ot  construction  show 
that  one  of  Its  principal  objects  was  the  un- 
derdralnlng  of  the  wet  and  swampy  portions 
of  the  cemeteries  ;  and  much  the  1  arget  por- 
tion of  the  Bvldetipu  relat^'s  to  the  effect  tbe 
decaying  bodies  buried  In  Liii-  cemetery  would 
have  on  tbe  percolating-  watera  which  It  la 
intended  the  sewer  should  carry  off  into  this 
brook.  In  liehb  v.  La  Orange.  168  III.  31, 
under  the  ruling  of  this  court, 
which  we  believe  to  be  in  harmony  with  the 
current  of  authority  bearing  on  the  question, 
a  village  or  city  cannot  run  its  sewage  be- 
yond the  Incorporated  limits  and  empty  it  on 
the  adjoining  premises  of  some  landowner, 
where  a  stench  is  created  and  the  sewage  is 
detrimental  to  the  health  of  the  neighbor- 
hood. Nor  will  a  village  or  incorporated 
permitted  to  empty  its  sewage  Into 
of  water  where  the  result  is  the  pol- 
f  tbe  stream.  In  other  words,  U  a 
nuisance  la  established  by  carrying  the  sew- 
age of  a  village.  Incorporated  town,  or  city 
drain  or  sewer  beyond  the  limits  of  the 
rporatioD,  a  bill  in  equity  will  lie  on 
behalf  of  any  person  Injured.  'I'he  real  ques- 
tion in  this  case  then  is.  whether  the  evi- 
dence Is  BufSclent  to  estAblish  a  nuisance." 
And  In  view  of  the  fact  that  the  witnesses 
'ned  in  open  court  in  that  case 
when  tbe  cause  was  beard,  and  that  tbe  trial 
judge,  at  the  request  of  the  parties,  went 
upon  the  lecua  in  quo.  and  personally  viewed 
the  premises,  and  fouod,  as  a  matter  bf  fact. 


i,CoogIc 


lit 
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Uikt  no  nnfMnm  wm  cfml#d,  thla  court  d«- 
elliwd  to  reverne  iiicb  nmllnf,  but  did  liold 
tliBi  in  view  »t  the  fact  tbut  Uie  bill  wm  filed 
berore  tlic  K'wer  wu  contpluted.  aod  the  irtal 
«u  liul  beFnre  It  cmild  be  mtiafiuitorily  dtt- 
leitnltH'd  wlietlier  ihe  iIiihI  result  of  the  sewer 
woiilil  lie  tocrealem  niiiaiQce  or  doI.  tbc  bill 
■linuld  have  beeo  disinisiietl  without  preju- 
dice. Under  tlie  Tacu  pnived  in  tlis  case  at 
bar.  we  are  miiittieit,  aa  riiuoil  by  the  maater, 
that  a  niiii'NDi'e  wiiiilil  be  created,  and  that 
tlw  decrev  abuuld  bare  been  for  tbe  complain- 

Tbe  town  nf  Wnrtli  filed  a  cnwi  bill  to  aet 
aalile  tbe  contract  on  the  ((''O'l'^'l  'Ii^'  thscom- 
tnlnlorieni  bail  no  pnwer  to  niHke  it.  and  be- 
CKU-*  It  waa  not  mnile  or  autburized  at  any 
mecliug  ol  the  commiBiioutm.     It  it  plain 


to  autboriK  the  pollution  a 
queHion.  But  we  lee  no  iircaaloa  (or  aettlac 
aatde  tbe  contract.  It  will  be  time  enouga 
ti>  conBider  bow  (ar  tbe  town  la  bound  wbea 
liB  lliibilltj  nnder  tbe  contract  ii  aaaensd  or 
deuled  in  Bome  proceedioc  roitklng  »uch  con- 
Biileration  aeottamrj.  We  bold,  tbererore, 
tiiat  tbe  circuit  court  erred  in  dlamlaaiug  tha 
btll  of  ci>mpU!Dt,  bnt  did  not  eir  in  dl» 
mlmloe  the  cnwa-blll. 

Thtjutgrnant  if  Vtt  Appdlatt  Court  and  tJm 
deem  ofUu  (Xreuit  OmiH,  exatpt  at  to  tAa  di»- 
nu'wiJ  of  Vie  onat  Ai'U,  <irw  rttermd,  and  the 
cause  la  renwaded  to  tlie  latter  court,  with 
direciiona  bi  enter  a  decree  In  Accordance 
with  the  prajer  of  tiw  bill  d  complaint,' 


WISCONSIN  BDPREMB  (X>nRT. 


Tbomas  F.  DOWLINQ  tt  ah,  BapU., 


( wia. ) 

1.  A  etetnte  prorldlnc  tli»t  th«  In- 
•nrkse*  oo^^laalonar  ahftU  pr«pftra, 
approvn,  nad  Mdopt  a  printed  ftom  or 

'  ean  be  niada  applloaUe  to  that  uacd  In  •  certain 
oitiar  Rate  M  an  unrooaUlutlonal  attempt  to 
delcpite  10  blm  inrMatlTe  power. 

B>  lamiay  kd  Inrarane*  pollor  whentbn 
inniranon  n^ent  tana  ftill  knoirl  -  -*  -  - 
of  the  pxtotenGe  u(  encumbniioes  to  a  wal 
O'DditJona   Id   tlie   patlBj  asaioK  Kucb  e 


S.  A  eopr  ot  prootb  of  loan  mailed  to 
inanrmnce    eompaoj'.    and  a  poMal  c 
aclinowlcdglnit  Ibelr  i«celpt.  are  ailininllile  la 
evidence  toahow  ibal  tbe|irorirswn«Be9iioaabir 
rumkhert.  nllhoUKh  the  prooti  will  aol  br  cnm- 
peleut  evldcaoe  ol  ttie  laora  tlieralu  ooutalned. 

(Januarr  T.  UBW 


pear." — under  wblch  name,  tt  appeara,  P.  J. 
Bowlin  conducted  buiinesa.  While  the  Insur- 
ance wal  In  force,  namelj,  December  9,  1(193, 
the  Bald   property  was  dealroyed,  to  part,  and 


tn  fiivnr  of  plainKff  in  an  action  htnugbi  to 
cover  ilie  amount  alleftd  In  be  due  on  ■  policy 
of  fire  iotiiiBDoe.    Afflrmed, 

Slntemenl  by  Pinner,  J- 

This  Is  aa  sction  npini  a  poTiPV  of  to'urnnce 
IkkiiiiI  by  the  di-fcTidabI  In  tl>e  plsinltff  Dow|- 
inu  III  Ihe  Bum  of  $.WIi.  |:::nO  of  whieh  was  un 
liis  stork  nf  wiiipii.  Iiqii"rs,  and  Dierchflo dl.se, 
and  |i290  upon  bis  furniture  and  fixtures,  in  a 
CiTfafn  fwloon  In  Bnu  Clnlre.  The  pnlii^con- 
tiiined  an  iodum'nienl  thereon  aa  follows,  lo 
wit:  "Losa,  If  any,  paysl>te  lo  P.  J.  BowHn 
A  Co..  niortgaitee,  as  their  interest  may  np 


the  lotni  insurance  Upon  tbe  property;  (be  total 
concurrent  iniurance  being  $3,300,  $1,2S0  of 
which  was  on  tbe  furniture  and  flxiures.  and 
tl.ZfiU  upon  tbe  stock  of  wines,  liquors,  and 
shIooo  merchnndlse.  Tbe  pollry  In  suit  wai 
tbe  WlBoonsin  stsodard  policy,  in  we  nnder 
chapter  195.  Laws  ISDl.  It  appeared  thnt 
there  was  a  chattel  mortgage  on  tbe  Inaural 

Eroperty,  for  f30D,  to  Aon  Dowting.  tbe  ez- 
lenre  of  wblch  was  not  noticed  or  Indorsed 
upon  Ifae  policy.  On  behalf  of  Ibe  plalntiffa, 
evidence  was  given  lending  10  show  that  tbe 
pliiintifr  Dowling  infonned  the  deremlanl's 
.  agent  fully  of  tbe  eiislence  of  said  itiortniie, 
[  Hs  well  as  the  $1,000  morlgace  to  P.  J.  Bow- 
lin &  Co.,  at  the  time  the  policy  was  issued, 
but  Bucb  evidence  was  objected  lo  by  the  de- 
fendnni.  Evidence  was  given  tending  U> show 
tbul  proofs  of  loss  were  made  and  dellvei^ 
to  Ibe  defendant  in  due  setsoD,  and  also  tbe 
amount  of  the  plaintiff's  daniagra.  The  court 
instnicied  the  jury  tbal,  if  the  plaintiff  E>ow1- 
Ing  had  slated  to  the  defendant's  agent  fully 
ibe  exixience  of  Ibeae  enciitnbrnnces.  they 
wnuld  fiod  in  favor  of  the  plaintilTa  upon  that 
U»a6.  otherwise  they  would  fliid  for  Ibe  de- 
feniiant,  and  gave  the  jury  appropriate  lostruc- 
Il'ins  fn  n-Bpecl  to  tbe  question  of  daoinBea. 
Tbpre  «RB  a  verdict  lor  the  piaintilTB  for  $500, 
for  which  amount,  with  oooia.  judgment  was 
piven  aesinnt  tbe  defendant,  and  fiom  wblch 
the  defendant  appealed. 


Hnrm.— For  ilTnlliir  declalnna  *a  lodelecallon  of 
pnwtir  to  Inauranoe  oomml^loiier.  lee  O'Mell  v. 
AntrrlnnF.  tin.  Co.  iPa.' tSf.  IL  A.  Tlfi;  AnOi-r^ici 
t.  MHiioheater  S.  Assur.  Co.  lUlon.)  IB  L.  O.  A.  «U». 
U  UR.A. 


Tbe  standard  policy  law  Is  not  unconsUtn- 
lional  ssan  unresBonabieabridgingof  tbe  right 
to  make  contracts  in  matters  of  inaurtnce. 

Cbnpier  19S,  Lawaof  lB9l,does  not  conflict 
with  the  CooBiliution  of  the  United  HuueLt4th 


lyCoogle 


DowLcro  T.  LuioAmRi  Ibi.  Co. 


-  unendnmt  nor  with  mi\Mt  1  o(  (be  Conatt- 
(uticMi  of  WisconsiD.  bvcauM  aucb  act  la  a 
proper  eierctar  of  ibepoMre power  oFiheataie. 
CW  V.  VrooTnan.  164  Pa.  306,  SB  L.  R.  A. 
S50:  Dagger  t.  Mechanist  A  T.  Int.'  Co. 
{TeDD.I  3tt  li.  R.  A.  19S;  (fNra  t.  Anuriean 
P.  Jut.  Co.  166  Pa.  73.  26  L.  H.  A..  719. 

Tbe  nUcA  polic;  law  (Ker.  Siat.  g  1948)  la 
smiralnr  upon  tbe  rJKtit  to  contract  )□  reapert 
■■  \  but  has  been  betd  const  it  uiioual 


km.  Rrp.  652;  Qiietn  Itim.  Co.  t.  LatU.  47  Ubio 
St-  409,  U  L-  R  A.  46 

Tbe  Wisconsin  atandard  poltcv  law  Is  not 
onniniiiluiional  aa  an  unlawful  delrgallon  of 
I^lhliilive  power  lo  muke  laws. 

I'be  power  delejrated  baa  reapect  to  two  aep- 
traie  auiiJccL  matiera,  bm.:  (1}  tbe  policy  form; 
and  (2t  ndera. 

In  le^ipcct  lo  tbe  policy  form,  the  Wiaconsln 
act  tsi'Te>alj  limits  and  t^atricia  the  authority 
conferred  upoD  tbe  ilate  oSieera. 

Tbe  power  drlefntcd  waa  not  powerto  make 
iliv  fur  ibe  law  waa  complete  when  adopted. 

WbetherlD  wbat  was  dune  tbe  public  oS- 
cm  complied  witb  tbe  duly  tmpnsnl  or  ei- 
cnded  rbe  power  deleRsied  ia  a  Judicial  quca 
tlon.aod  lo  Dowjiy  alteclstbecoDatitutlanallty 
of  (be  act. 

aicaye  dt  N.  W.  R  Oj.  t.  Deg.  85  Fed. 
Rep.  sun.  1  L.  R  A.  744.  3  Intera.  Com  Rep. 
K5;  CMeaso,  M.  A  St.  P.  S  Go.  ».  Minne- 
ft".  134  U.  S.  41«,  88  L.  «d.  070,  8  Iniera. 
Cora.  Bcp.  20». 

The  Now  Yorfe  form  was  by  reference  aa  ef- 
Frctually  adopted  aa  if  It  had'beeo  loaeried  ai 


letRili 


1  (be  a< 


.Verrimnek,  48  Wis.  587;  ErA 
In^t.  M'idi»on,%l  Wla  40^:  Jenkint  t.  M-th 
iiQ.  88  Wia  187:  Snlberland,  atat.  Coasir. 
S257;  Rev.  Slat,  g  1231. 

Ri'iulialory  art"  adopt  the  B'atules  of  olber 
Batei  bv  mere  nfert'oce  lliereto,  and  are  uni- 
fotmlv  liPld  u  o  object  I  onable  on  Ihnt  nrcoutil. 

Ikmt  Int  Co.  v.  Swigert,  101  111.  65:i;  H» 
J/te-t.  Fire  Aua.  of  Philadelphia,  V&ti.Y.  Bll. 
«  Am.  Rep,  :'.«);  .^taU  v.  tntvraixie  Co.  ofJV. 
A.  115  Ind,  257j  PLatix  Int.  Vo.  v.  Wdeh.  29 


n.  673. 

Ti.e  power  rfe!e(rnted  hv  the  act  was  admin- 
htrHiivc  rarhpr  llian  leBlsliitive. 

''Imijo  A   V    W.  R.  Co.  v.  i»c.w,  svpra. 

Ad  act  wliii-b  confpra  an  auilinritv  ordiscTc- 
linnssrolbeeseC'itioQof  ftlHWiiibfexiTcD'crl 

tlilUliriDBl  di  ievnll"!!  of  pilWCT. 

CLmio,  .v.  &  >■(.  P.  R.  Co.  T.  ifivn'tnta, 
t«)frt;  H.iUv.  7(j"T<ff.  M  Jlinn.  474;  ConU-v. 
Con-i  Lim.  Ii4:  W»t,manv.  Snv'hnrtl.-riXl. 
5.  10  Wlieat.  1-10,  8  L  eil.  25:1-20:;  Vincia- 
"■Hi.  V.  AZ.  R.  I'o.  ¥.  CUnloa  Counts  C"mr». 
1  OIjIo  St.  77;  State  v.  Ch'engo,  ».  if  St.  P. 
B  Co.  :'.8  Minn.  SHI;  VarAail,  Field  <£  Co.  y. 
tt'f*  148  U.  a   619.  86  U  eti.  204. 

But  tlie  power  delcgiited  hyit  1  of  the  ad,  In 
'If  com  mi""  lone  r  lo  prepare  "riilers,"  is  not 
unliniiied,  bill  la  expressly  confioed  and  re 
Kricicrt   bv  S  4  nf  the  act, 

Ti  *  leeislsiure  may  pasa  general  laws  civ 
ing  lo  olber  departmeola.  expresiily  or  l)y 
n<^w«aTy  Implicalion,  diacrclton  lo  employ 
■lie  proper  means  lo  fill  up  and  regulate  tbe 
il  L  R.  A.  I 


lire. 

Bniherland,  Stat  Conatr.  S  67;  B«  OliTer.Vt 
Via  6H3;  Bryant  ■r.  Itobbint^Q  Wia.  2W)  ^tnlt 
V.  Stewart,  74  Wis  6W,  6  L.  R.  A  864;  Hut- 
krgo  J,  Dtainagt  Comrt.  78  Wia.  44;  Marliii  r. 
WUArrtpoon,  l»S  Mass.  176;  J'toj)U  t.  KMu.  5 
Abb.  N  C  SKI. 

Tbe  creation  of  a  railroad  onmmlasloD,  and 
auiborizinfc  aiich  commiwlon  lo  6i  ri-aaonable 
ratea  of  tranaporlailnn,  have  been  held  not  lo 
be  a  delei^lioD  of  leglKlfttive  powers. 

OHeago  A  N.  W.  H.  Co.  t.  Dev,  88  Fed.  Rep. 
'866.  1  L.  R  A.  744.  S  loteia.  Cum.  Kep.  826; 
Mvnn  T.  lOitioit,  04  U.  B.  11-H,  24  L.  cd.  77; 
StaU  V.  CMaUK,  It.  A  St.  P.  B.  Co.  SS  Minn. 
281. 

Mntn.  dearie  O.  TeaJl  and  Fr«d  A. 
Te^ll.  for  respoodeiHB: 

Cbaptcr  lOnofihc  Lawaof  ISOl,  whicb  pro- 
fidt^  for  the  Wisconsin  aiandard  polic)-,  ia  uo- 
consiliulioual.  for  the  reapon  rbal  the  net  in 
queBlton  amouDia  to  an  unlawful  delegailon  of 
legislative  power. 

Cooley,  Const.  Mm.  p.  116;  Cooley,  Tazn. 
61;  Dill  Mun.  Corp.  S  60. 

Legislative  power  cannot  be  delegated. 

Thorne  v.  Cramer.  16  Bnrb.  113;  HiaiPeffw. 
Barltr,  Id.  123;  /larto  v.  Himroa.  8  N.  Y.  483, 
69  Am.  Dec.  508:  PeopU  y.  Stout,  93  Bnrb.  340; 
C.'^eil  T.  Ammean  F.  Im.  Co.  1(16  Pa.  72. 26 
L.  R.  A.  71S;  Artdtrton  y.  MnncJ,atcr  F. 
Atmr.  Co.  (Uinn.j  SS  L.  R  A-  610. 

Plna«j,  1.,  dollvered  the  opinion  of  the 

The  action  la  npon  a  "  Wlamnsln  aiandard 
policy  of  fire  insiir.iiice,"  pre|iarcii.  apjin.ve.1, 
and  adopted  bv  ibe  inauruuce  uiniinlMai'iuer 
under  c)i]ii<ier  195.  Wis.  Lh«»  I»U1.  p.  234, 
wbioh  cmirains  tbe  conilltion  that  tbe  policy 
sIihII  be  void  "If  ibe  aulijett  of  ingnruiicp  !« 
perBonal  property,  or  lie  or  liecmno  eucuiu- 
bcred  by  a  cbHllel  morigiij^e."  and  also  ilia 
atlpiiliiiion  Ihat  "no  iilHixr.  a^'ciit.  or  iiIIkt 
repri'Seiiiative  of  the  compHny  aliall  Imve 
power  to  waive  any  provision  or  ciiiniiiiuo 
if  this  policy  e~     "  '  '   --'-■' ' 
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ami  It  Is  conleiided  in  Riiii|ior( 
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void,  aa  a  dele^'xlinn  lo  tbe 
iiilBsioner  of  Irgislnilve  pov 
CooHiitution  (nrl.  4.  §  1)  dci 
vesiod  in  a  soiiiiie  and  hssiom 
such  parol  waiver  waa  ellui: 


lyCoogle 


WlBCOKfflX  9urSBHB  UODXT. 
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power  can  be  delegftWd  by  the  legUTftture  to 
ftiij  other  department  of  the  Kovemment, — 
azecutlve  or  judicial, — la  a  tundamental 
principle  In  coastltutlonal  law,  essential  to 
the  Integritf  and  maintenance  of  tbe  lystGrn 
of  fOTemment  eatablfabed  by  the  Conailtu- 
tlon.  The  difficulty  experienced  by  courta 
111  diitiogulshinc  between  legtsiatWe  power, 
which  cannot  be  aelexated,  and  di acre  tiooary 
powera  of  an  ezecuilTe  or  admlnlatratiTs 
diaracter,  which  may  be  Intrusted  to  other 
departmenta  or  offlcera,  in  the  conduct  of 
public  aflaira,  haa  been  frequeutly  experi- 
enced and  acknowledged ;  and  It  arises,  in  a 
creat  measure,  from  the  tact  that  powera  of 
the  moat  Important  character,  not  etsentially 
legislative,  out  which  the  legislature  might 

Sroperly,  in  the  first  Instance,  exerciae  or 
etermlne  .by  Its  own  Judgment,  are  fre- 
quently devolved  by  the  legislature  upon 
other  deparimenta,  officers,  or  bodies.  Id 
Mo»r»  T,  Stading,  SI  Pa.  803.  It  was  aald  that 
"half  the  statutes  on  our  booka  are  in  the 
altematlTe,  depending  upon  the  discretian 
of  aome  person  or  persons,  to  whom  Is  cod- 
flded  the  duty  of  determining  whether  tbe 
occasion  exlata  for  executing  them.  But  It 
cannot  be  said  that  the  exercise  of  such  dis- 
cretion Is  tbe  making  of  Che  law."  This 
must  be  nnderatood,  we  think,  aa  applicable 
only  to  cases  where  Uie  discretion  is  not  ee- 
aentially  a  legislative  one.  In  Piopie  y. 
Burr.  18  Cal.  8B8,  Field,  J.,  said:  *'Sach 
acts  are  conatantly  passed,  and  yet  no  one  haa 
everquestloDed  their  validity  as  laws  because 
dependent  In  their  operation  upon  occaslona 
which  may  never  arlae.  .  .  .  The  legis- 
lature may  determine  absolutely  what  may 
be  done,  or  it  mav  authorize  tbe  same  tblnii 
to  be  done  upon  toe  consent  of  third  parties. 
It  may  command,  or  it  may  only  permit ;  and 
In  the  latter  case,  aa  In  the  former.  Its  acta 
have  the  efficacy  of  laws."  Where  an  act  Is 
clothed  with  all  the  forms  of  law,  and  Is 
complete  in  and  of  Itself.  It  may  be  provided 
that  it  shall  become  operative  only  upon  some 
certain  act  or  event,  or,  in  like  manner,  that 
Ita  operation  shall  b«  suspended  ;  and  the  fact 
of  such  act  or  event,  In  either  case,  may  be 
made  to  depend  upon  the  ascertainment  of  It 
by  some  other  department,  body,  or  officer, 
which  is  essentially  an  administrative  act. 
In  all  such  cases  It  is  upon  the  occurrence  oC 
(he  fact  or  event  that  the  act  becomes  opera- 
tive, or  Its  suspenaioD  Is  accomplished.  In 
Loeke-t  Appeal,  73  Pa.  401,  498,  18  Am.  Rep. 
716,  It  was  declared  that  "to  assert  that  a  law 
Is  less  than  a  law,  because  It  Is  made  to  de- 
pend upon  a  future  event  or  act,  Is  to  rob 
the  legislature  of  Che  power  to  act  wisely  for 
the  public  welfare  whenever  a  law  is  passed 
relatinK  to  a  state  of  affairs  not  yet  devel- 
oped, or  to  things  future,  or  impossible  to 
know ;"  and  ll  was  aald  that  the  proper  dis- 
tinction is  this-.  "The  legislature  cannot 
delegate  its  power  to  make  a  law,  but  it  can 
make  a  law  to  delegate  a  power  to  determine 
aome  fact  or  state  of  things  upon  which  tlie 
law  makps,  or  Intends  to  mske.  Its  own  ac- 
tion lo  depend."  And  accordingly  the  time 
when  the  act  shall  take  effect  may  be  made 
8IL.RA. 


149;  Smith  v.  JaneniOe,  2S  Wis.  291.  In 
considering  the  true  test  as  to  wlieiber  a 
power  Is  strictly  legialalive,  or  whether  it 
la  administrative,  and  merely  relate*  to  the 
execution  of  the  law,  Rancey,  J.,  in  Oinein- 
nati,  W.  A  Z.  R.  Go.  v.  Clinlon  County 
C<m,r».  1  Ohio.  Bt.  88,  said:  "The  true  dis- 
tinction .  .'  .  Is  between  the  delegation  of 
power  to  make  the  law,  which  necesBarily  in- 
volves a  discretion  as  to  what  It  shall  be,  and 
conferrlngautborlty  or  discretion  as  to  its  ex- 
ecution, to  be  exercised  under  and  In  punu- 
ance  of  the  law.  The  first  cannot  he  done  ;  to 
tbe  latter  no  valid  objection  can  be  made." 
Substantially  the  same  con  elusion  was  reached 
in  ManluiU,  Field  A  Co.  v.  Clark.  148  U.  S. 
650,  681-604,  88  L,  ed.  284,  806-310.  In  re- 
spect to  the  provlsioQB  of  the  tariff  of  October 
1.  Ifm  (26  Stat,  at  L.  612,  chap.  1344.  g  8).  in 
respect  to  reciprocity  of  commerce,  by  which 
Bulljority  was  conferred  upon  the  prealdent 
to  auspend  by  proclamation  the  free  Intioduc- 
tion  of  sugar,  molasses,  coffee,  tea,  and  hidea 
when  BatTafied  that  any  country  producinji 
such  articles  Impoees  duties  or  other  exac- 
tions upon  the  agricultural  or  other  products 
of  the  United  StatM  which  he  might  deem 
reciprocally  unequal  or  uoreaaonable.  and  it 
waa  held  that  thla  provision  was  not  open  U> 
the  objection  that  ft  was  an  unconstitutional 
transfer  of  leKlalatlve  power  to  the  president. 
The  reasoning  of  the  court  in  this  case  goes 
upon  the  ground  that,  upon  a  pro  per  const  ruc- 
tion of  the  act,  it  provided  for  the  ascertain- 
ment of  an  event  or  state  of  affairs  in  view  of 
which  the  provision  for  reciprocity  of  trade 
ahould  cease  to  exiat. 

The  application  of  tbe  distinction  so  well 
ealabllslied  and  clearly  pointed  out  in  these 
oases  Is,  we  think,  decisive  of  the  validity  of 
the  act  Id  question.  Its  object  was  to  provide 
for  a  uniform  policy  of  flVe  insurance,  to  \k 
made  and  issued  by  all  companies  taking  sucli 
risks,  so  that  no  other  than  the  standard  pol- 
icy, prepared,  approved,  and  adopted  by  the 
Insurance  oommiselocer,  could  be  lawfully 
Issued  or  used  within  the  state.  Indeed,  to 
Issue  or  deliver  any  other  than  the  standard 
policv  was  made  a  misdemeanor,  and  pun- 
iBhable  by  a  floe.  Bovrgecii  v.  NorthKoiern 
!fal.  Iju.  Oo.  86  Wis.  600.  Although  tbe  act 
provided  for  "a  printed  form  in  blank,  of  u 
contract  or  policy  of  fire  insurance,  together 
with  such  provisions,"  etc,  It  provides  also 
that  they  were  to  form  a  part  of  such  con- 
tract or  policy.  BO  that  tbe  essential  substance 
of  the  contract  reoulred  to  be  embraced  in 
Buch  form  should  nave  the  aanctlon,  force. 
and  effect  of  a  legal  enactment;  and,  aa  ap- 
plicable to  the  present  case,  tbe  stipulations 
of  such  policy  would  operate,  under  the  act. 
to  change  Ihu  law  as  It  had  preTlously  existed 
in  relation  to  parol  waiver  of  forfelturea  by 
thecondltlonBOf  tire  Insurance  polices.  The 
net.  incur  Judgmeut,  wholly  fails  to  provide 
definitely  and  clearly  what  tbe  standard  pol- 
icy should  contain,  so  that  It  could  be  put  Id 
u)«  as  a  unirnrm  policy,  required  to  take  the 
place  of  all  others,  wiiboaithedetermlnatloa 
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of  the  InannuMe  ooaunlMloner  In  Tcspeet  to 
mittvn  iDTolvlDg  tbe  eierclae  of  >  legtalattTe 
dlacretlon  that  oonld  nut  be  delegMed,  and 
vftbont  which  the  set  conld  nM  powlblj  be 
pot  is  lue,  u  ui  act  In  confoiml^  to  which 
ell  fire  iDBunnce  policies  were  required  to  be 
iKoed.  Giving  lull  effect  tosll  the  lesguaga 
of  the  act,  as  we  must  do,  It  proTldcs  that 
the  Insurance  comraiuioner  ahall,  within 
*lxtr  daja  of  Ihepaaaage  of  tbia  act,  "pre- 
pare, approve,  ana  adopt  a  printed  form  in 
Blank  of  a  contract  or  policj  of  fire  Inguraooe 
together  with  auchprovlaiona,  aReementa,  or 
eoodltlons  sa  ma;  be  Indorsed  thereon  or  ad- 
ded thereto,  and  form  a  part  of  tuch  contract 
or  policy  ;  and  such  form  shall,  as  near  as  the 
■me  can  be  made  applicable,  conform  to  tbe 
npe  and  form  of  the  New  York  standard 
Ibe  Insurance  policy,  so  called  and  knowD : 
prorlded,  however,  that  five  days'  notice  of 
cancelation  by  the  company  sball  be  given, 
and  provided,  that  proof  of  loss  shall  be  made 
within  sixty  days  after  a  fire."  The  InHur- 
■nce  commfisloner  was  authorized  to  call 
npon  tiw  attorney  general  "  for  lucb  assistance 
as  shall  seem  necessary  in  the  preparation" 
of  such  policy,  and  It  was  the  duty  of  the  at- 
torney geneiM  to  perfwrn  each  eervloe.  The 
Insurance  commisaltmer  waa  required,  on  or 
before  September  1,  1891,  to  Die  In  hie  offlce 
tbe  printed  form,  in  blank,  of  such  contract 
or  policy,  and  Immediately  thereafter  be  was 
to  have  000  copies  of  tbe  same,  with  this  act, 
iniDted,  and  to  msll  to  each  company  doing 
a  Are  Inanranoe  bntlness  in  the  state  coplea 
of  tbe  same.  The  4th  section  provides  that 
sfier  September  1,  1891,  no  such  insurance 
company  shall  use  sny  other  form  of  policy, 
ud  "no  other  or  different  provleton,  agree- 
ment, condition,  or  clsnse  shall.  In  sny 
manner,  be  made  a  part  of  said  contract  or 
policy  or  be  Indorsed  thereon  or  delivered 
therewith,  except*  that  certain  "riders"  may 
be  used,  which  are  In  no  case  to  be  'incon- 
sistent  with  or  a  waiver  of  the  conditions  of 
tbe  standard  jjollcy'  therein  provided  for. 
It  was  Impossible  to  adopt  the  New  York 
rtandard  policy  wllboot  repealing  certain 
Mstnte*  of  this  state  on  the  subject  of  Ore  In- 
■nrance,  directly  contravening  the  provisions 
of  anch  policy,  vU,,  tbe  valued  policy  law 
■nd  tbe  iDsaraoce  agency  law.  ReT.  Btat. 
gS  IMS,  1H7-  The  act  did  not  contain  any 
repealing  clause,  but  Its  evident  Intention 
wsa  th&t  the  varions  statutory  provisions  ex- 
isting npon  the  subject  of  csncelatloo  of 
policies,  and  under  tbe  by-laws,  rules,  and 
regulations  of  companies  mads  punuant  to 
tbeir  chsTtera,  and  In  reapect  to  proof  of  loss, 
should  be  repealed  ;  for  it  was  provided  tbet 
Ive  days'  notice  of  cancelation  should  be 
given,  and  proof  of  loss  should  be  furnished 
wiihin  sixty  days  after  the  fire. 

The  Kew  York  standard  policy  provides 
lliat  proof  of  loas  shall  be  furnlsbea  within 
lizty  days  after  the  Ore.  "unless  Hucb  time 
ii  eiteniled  In  writing  by  tbe  company," — a 

IirovlsloD  omitted  from  the  Wisconsin  pol- 
ej.  US  approved  aud  adopted,  as  well  as  the 
protlsloD  of  tbe  New  York  policy  that  "no 
tnit  or  action  on  this  policy  snail  be  sustain 
able  In  any  conrt  of  law  or  equity  until  after 
full  oomplianoa  by  the  Insured  with  all  the 
»  L.  B.  A. 


foregoing  reqnlramenti,  or  unleaacc 

wldkln  twelve  months  next  after  the  lli»,"to 
avoid,  It  Is  said,  oonfllot  with  aeotlons  4310, 
4233,  Bev.  Btat.,  or  the  general  statutes  ot 
limitation.  As  tbe  legislature  oould  not,  tot 
leasons  thus  indicated;  adopt  Hie  New  York 
standard  pollcv,  the  power  was  so  delegated 
by  the  act  to  the  insursnce  commissioner,  to 

frepare,  approve,  and  adopt  a  printed  form, 
1  blank,  of  a  contract  or  policy  of  tte  In- 
surance, etc.,  which  would,  "is  near  as  the 
same  can  be  made  appUntble,  conform  to 
tbe  type  and  form  of  tne  New  York  standard 
Are  Insurance  policy."  The  result  waa  that, 
until  tbe  discretion  vested  in  the  comnils- 
sloner  should  be  exercised,  and  such  form 
was  BO  approved  nnd  adopted,  no  business  of 
insurance  could  be  traneacled  under  the  act. 
Until  then  the  act  was  ineffectual,  for  want 
of  certainty.     ETldently.  the  conformity  to 


been  possible  to  have  carried  into  effect  so 
imperfect  or  uncertain  an  enactment,  or  to 
transact bnsliiess  under  it.  Within  tbe  lines 
Indicated,  a  discretion  was  reposed  In  the 
commissioner  as  to  the  form  of  the  policy 
wblcb  embodied  the  snbatance  of  the  con- 
trsci,  and  whl<^  wasto  have  tbe  sanction  and 
force  of  law.  The  effect,  clearly,  was  to 
transfer  to  him  bodily  the  legislative  power 
of  the  state  on  that  subject.  Within  tbe  lim- 
its prescribed,  he  wss  to  prepare  just  such  a 
policy  or  contract  as,  in  his  Judgment  and 
discretion,  would  meet  the  legal  eiisenclea 
of  the  case,  and  no  one  could  certainly  pre- 
dict what  the  result  of  bis  action  might  be. 
It  was  not  to  be  published,  as  laws  are  re- 
quired to  be,  or  to  be  approved  by  the  gov- 
ernor. It  was  to  be  flled  In  the  offlce  of  tbe 
insurance  commissioner.  Instead  of  being  de- 
posited in  tbe  offlce  of  Clie  secretary  of  atata, 
and  Ita  use  was  to  be  enforced  by  tbe  penal 
sanction  of  the  act.  Hi;  was  not  required  by 
the  set  to  perrorm  any  mere  ad  ml  o  I  strati  ve 
or  executive  duty,  or  to  determine  sny  mat- 
ter of  fact  for  the  purpose  of  executing  or 
carrying  the  set  Into  effect. 
The  result  of  all  tbe  cases  on  this  subject 


Is  that  a  law  must  be  complete.  In  all  Ita 
terms  sod  provisions,  when  it  leaves  the  leg- 
islative branch  of  the  government,  and  noUi- 


.  he  lefttothe  Judgment  of  the  elect- 
ora  or  other  appointee  or  delegate  of  tbe 
legislature,  so  that,  in  form  and  substance.  It 
lea  taw,  in  all  its  deiaiU.  in  pratmti.  but 
which  may  be  left  to  take  effect  infuturo.  If 
necessary,  upon  the  ascertainment  of  any  pre- 
scribed fact  or  event.  Instead  of  preparing 
a  form  ot  standard  policy,  and  adjusting  it 
to  tbe  existing  legislation,  or  modifying  such 
legislation.  It  necessary,  by  virtue  of  Its 
coDstitutlonal  functions,  the  legislature  de- 
livered over  this  task  wholly  to  the  Insurance 
commiMloner,  to  accomplish  It  as  nearly  as 
mtgbt  bei  and  this  depended  wholly  upon 
lili  discretion  and  Judgment  aa  to  what  tbe 
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Uw  ebonM  be  In  thig  rapect,  for  the  act  had  ' 

not  speclflcallj  declared  it.  Conceding  tbat 
tLe  leKlilatunt  mlKbt  bav«  adopt4^  the  New 
York  form  as  ari  entirctv,  by  the  use  of  gen- 
oral  langiiajn.  It  li  STtdent  that  tbe  propiised 
form,  to  conform  **aa  tieu  as  can  be  to  Ibo 
fiirin  adn[>ted  Id  New  York,"  iDTolved  a  diitj 
e*i 111 VII lent  to  tbat  of  reriginn,  wblcb  It  cao- 
nut  be  ciiatendi'd  could  be  delegatrd,  except 
aiibjett  to  li'giHlntlve  approval.  Wblle  tbe 
Ci>niiiil-^slr>[ii'r,  wiibln  tbedlBcrettonintnislKd 
to  biin.  might  liave  apprnximatMl,  In  a  creat 
degree,  to  ihe  pulicj'  wbtcb  tbe  leglalaliire 
mikf  liiiTO  Inteniied,  the  objection,  in  view 
ol  Ibc  COD  aide  rati  on  stated,  that  It  ha.1  not  re- 
ceived tbL-leriblatlveBanctlOD,  is  necesaarilv 
fiital  to  It.  Tbe  ciises  of  Slatfi  v.  Cliicago,  M. 
*  ^-  /*•   ^   Ob.  SH  Minn.  398.  anil  Chicngo 


Si's,  are  nnt  In  conflict,  but  in  harmony, 
the  con(^liLBLoa  ne  have  reached,  as  Ut  what  ts 
and  wliHt  Is  nnt  an  unconsiiluilonal  delega- 
tion of  t>ie  leslalitti  ve  power.  For  tliese  rea- 
sotiB.  we  holtriliHt  the  g^irovision  autliDrfzing 
the  [nsunince  cummtSBioner  to  prepare,  ap- 
prove, and  adopt  a  printed  form.  In  blank, 
of  a  contract  or  policy  of  Are  InRumnce,  to- 
gether Willi  sucb  provisions,  agreements,  or 
conditions  as  may  be  Indorsed  thereon  or  ad- 
ded tliereto,  and  form  a  part  of  eucb  con  I  met 
or  poliey.  and  that  aucb  form  ehiill.  as  neur 
as  the  Same  can  be  miide  applicable,  conform 
to  the  type  and  form  of  tbe  New  York 
stanilnnl  (Ire  iosiirnnce  policy,  so  cnlled  and 
known.  Is  uni'imstitiitional  and  void.  Con- 
cltiaiona  in  accord  with  these  views,  Id  some- 
wliat  siniilur  cases,  have  been  ronrhed  in 
otlier  Btati'S.  Aadfi-mn  v.  31ai,clie*ieT  F. 
An-ir.Gi.  (Minn.)  28  L.  R.  A.  810;  O'Srii 
».  A;,e,iran  F.  Ut.  Co.  166  Pa.  72,  36  L,  It. 
A.  IIS.  The  ftistniction  of  the  court  to  the 
Jury  that  If  the  plalutitl  DuwUng.  at  the  time 


the  policy  WM  iMned,  itated  to  defendant's 
agent  fttlly  the  exIatenGe  of  the  encum- 
brances, they  would  And  in  favor  of  tbe  plain- 
Itffa,  was  correct,  and  In  coaformity  vich 
previous  decisions  of  this  court  on  Lbe  aab- 
ject  of  waiver  of  conditions  of  forfettures  io 
the  policy  against  encuDibraucea.  Btttier  r. 
DvieUinii  ilinue  Jul.  Co.  74  Wis.  84,  ud  caaea 
there  cited ;  Bourgecit  v.  Mutttai  F.  Iru,  Co. 
86   Wis.   403. 

3.  Eviilence  was  given  tending  to  show 
that  proofs  of  loss  under  the  pal  icy  were  pre- 
pared and  mailed  lo  the  compauv  at  their 
principal  offlm,  and  Ihit  a  poatnl  card  bad 
been  received  from  the  defendant  acknowl- 
edging receipt  of  the  aame.  A  copy  of  tbe 
Sroota  was  delivered  to  the  local  agent  of  tbe 
Kfendant,  and  a  copy  retalneil  by  ibe  plaln- 
tiSa' attorney,  which,  with  sucb  poetai  card, 
were  offered  In  evidence,  againat  the  defend- 
ant's objection.  It  being  conceded  that  no- 
tice had  tteen  given  to  pniduce  tbe  original 
proofs.  It  was  competent  U>  show  in  this 
manner  that  proofa  of  loas  bad  been  season- 
ably furnisbed  to  the  com  puny,  although  auch 
prrHDfs  were  not  competent  evidence  of  Uie 
facta  therein  contained.  We  thervfore  see  no 
objection  to  tbe  admission  -in  evidence  of  the 
copy  of  proofs  and  tbe  postal  card  in  qnes- 
tiiin.  It  does  not  appear  tlmt  any  objection 
had  been  made  to  tlie  proofs,  and  we  do  not 
tblnk  that  tbe  defendant  lies  any  just  ground 
of  complaint  on  account  of  the  ruling. 

It  la  urged  as  ground  for  reversal  tliat  tbe 
evidence  showing  tbe  amount  of  tbe  plain- 
tiffs' dama^fes  was  insufl^clent  to  warrant  tbe 
ainuiintof  tbe  verdict.  Without  recapitulat- 
ing the  evidence,  we  will  content  ourscWefl 
wfih  saying  that  we  think  It  was  aufticlent 
to  wnrraiit  ihe  finding  of  the  jury.  It  doea 
not  appear  that  any  ground  exidta  for  a  re- 
vi-rnal  of  the  judemeiit. 

The  judgment  of  the  Vireuit  Oowt  UaffirmA 
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< Me. .)  T^XCEPTIONS  by  respondent  to  nilin?8  of 

,,      ,  ,   .  ,   „  .      _,   .      "  llie  Sunieme  Judicial  Court  for  Kenne!)ec 

.  rrpclicalinterpretatlon  «»  *«rtat-  C(,u„ty  nimie  duHuit  a  trial  of  a  mau.iamus 
i.i-i  c'lp  111  119  eiirivct  foriieuriyt  imgiiiiiiti's  pnH'ccdinc  to  comt*l  Ibe  Surrender  of  the 
-'■\]^^Jj;°^'^-^*^'^'^^'''''''^'^''''''^-\l...V<<^  p^lK-rs,  and  records  belonyinir  lo  the 
_«.  ,.  «-«  _-*■  ™i_  .»  k_.i.  -  ""'ce  of  a  cli'ilt  of  tbe  eily  of  Wiiterville, 
'  M^*  In^lcT  one^^he  ?le^^r^l  "'i'^''  "'^""*^''  '"  '"'^  •'^""'Ce  of  the  writ. 
'  oliictT  "br  Jo'iiil  convention  o(  The  oltv  Oarrulfd. 
i.e1l."«nrii.ra«harter-liloh  proi  l.i™  ".huc  I      The  fucW  are  staled  in  the  opinion. 

•r  Rl'uti  I'nsliJe  id  tbe  buani  nf  Hlucrmcn  ilrstrg,  Reuben  Foater.  Dnna  F.  Fos- 
I  ter,  Hud  Warren  C>  Philbrook.  for  re- 
.    Epondcnl; 

Where  Ibe  presidlne  ofllrer  Is  a  member  of 

•— _  ~"r  :   _  .,    ■   ',  .    "  "■ „  .  „     ,   j„    tbe  body,  he  con  vole  io  eledtons  even  iboueh 

Niwa  -Aftnow   nsvotPtni^  iraentaH™  j,     ,    j        .,      ,     ^^  Chsting  vole." 

BON;aJ«.M««e.*uv.F«.moDt  (Neb.tWL.H.A.J'ft        Curbing   5fe  .,08,  8l'l  .^. 

Piuin.  Ph. Vermin  ■Conn.iaL.E.  4.80*  Woostur       WBterville's  mayor  is  a  member  of  tbe  dty 
V.  Miiliiua<t;i>DDj£»L.B.  A.flM.  'council,  and  if  llmiledby  seciioD  8of  tbechar- 

eiL  tu  A. 


leelmva  ttiut  "lbe  mayor,  txiaid  of  alder- 


bows  T.  TofnoL 


kr  to  "odIj  &  cullng  Tote,"  tlm  Mooidhig  to 
parlLimnilirj  Uw  lie  Cftn  toI«  Id  «lecUoiu  In 
tlw  fint  iDMance  like  olber  meaiben. 
Mr,  S.  S.  Brawn  for  peiltloDer. 

P«tara,  Ch.  J.,  dellvored  the  opinion  of 
tbe  ooun : 

The  oolf  qaeBtloa  toaj;ht  to  be  settled  \ij 
ihU  pTDct«i]|Dg  of  maDi<Hmua  la  wbetber  tbe 
mifor  of  tbe  city  of  Waterville  ii  entitled 
br  (be  proTisIoas  o(  the  cbaiier  of  that  cfty 
(Wlv.  &  Bp.  Laws  1887,  cbap.  IBS}  to  vote 
nilb  the  aldermea  and  conocilmeD  lo  Joint 
cnareDtioD  la  ibe election  of  lubordiDatecity 
officers  (ip  tbe  present  caie,  In  tlie  election 
of  a  city  clerk),  besides  having  tbe  casting 
Tote  In  aucb  election  In  otae  of  a  tie. 

The  case  oomea  to  ub  upoo  exceptlooa  to 
tlw  ruling  of  the  Justice  of  thla  court  who 
tried  the  action,  and  nho  decided  that  tbe 
major  had  no  sacti  right  aa  wa*  claimed  aud 
eierciaed  by  him.  the  learned  Justice  mak- 
ing at  the  time  tbe  following  oral  obaerva- 
tloos  In  support  of  hla  conclnslon : 

"It  appear*  that  eleven  members  of  tbe 


ipondent.  Thereupon  tbe  mayor  claimed 
tbe  light  to  Tote,  and  did  vote,  for  tbe  re- 
^mndent,  who  now  claims  that  no  penon 
received  a  majority  of  all  the  votes,  and 
beDce  ibere   was  no  election  for  city  clerk. 

*In  determining  the  mnyor'a  right  to  vote 
DDder  these  circumstances,  recourse  must  flrat 
be  had  10  the  city  cbiirter  of  Waterville.  It 
la  provided  In  g  2  of  thla  act  of  Incorpora- 
tion tbat  tbe  'mayor,  board  of  aldermen,  and 
oommoD  council  shall  constitute  the  alty 
rauncil. ' 

'Section  8  provides  that  the  mayor  'ahall 
preside  in  the  board  of  aldermen  and  Joint 
meetings  of  the  two  boards,  but  shall  have 
ODly  B  casting  vote.'  It  ia  further  provided 
In  the  aame  section  that  tbe  'city  council 
Buj  elect  the  mayor  to  any  citf  offlce  and 
allow  him  a  reasonable  compensation  for  Mrv- 
ke  rendered  In  such  office ;'  while  by  section 
17  ilie  aldermen  and  common  council  are  de- 
clared 10  be  Ineligible  to  any  otHce  of  proflt 
or  emolumeut  the  salary  of  which  la  payable 
by  the  city. 

"tWctlon  S  provldei  that  'all  officers  of  tbe 
police  aud  health  departments  ahall  be  ap- 
pnlnled  by  nomination  by  tbe  mayor  and  con- 
Grnied  by  the  aldermen.  .  .  .  All  other 
■uhordinnle  officers  aliall  be  elected  by  Joint 
cooTeniioD  of  the  city  council. ' 

"These  proviaiona  of  tbe  charter  mnst  be 
CMsirued  with  reference  to  the  general  pol- 
icy of  oar  law  respecting  munlcrpal  Kovem- 
nent,  and  Id  the  lieht  ol  the  familfar  rule 
of  oonitiriictioa  ihat,  as  the  different  parta  of 
a  law  reflect  light  upon  each  other,  It  sbonlil 
be  BO  expounded,  If  practicable,  as  to  avoid 
u;  contradiction  or  Inconaiatencjr,  and  give 
•ome  effect  to  every  part  of  Ik 

'The  proviaion  that  the  mayor  'shall  pre- 
■idein  tbe  board  of  aldermen  and  Joint  meet- 
tiigi  of  tbe  two  board*,  but  ahal)  have  only 
1  caitlng  vote,'  is  found  in  preciselv  llie 
Hnw  language  Id  everr  city  charter  Id  the 
Hate  from  lie  early  history  to  the  present 
time ;  and,  with  the  exoeptton  of  the  expieas 
H  L.B.A. 


the  ofher  provlalons  relating  to  the  pnlDt 

Ideratlon  are  eaaenitallv  th 

In  all  other  charters  a*  in  tbe  Wai 


r  the  Mima 


charier.  It  has  been  the  obvious  policy  of 
the  stale  to  provide  In  ibelr  charier*  for  an* 
nual  city  elections,  and  to  give  effect  to  the 
free  voice  of  tlie  people,  and  insure  tbe  or- 
derly continuance  of  the  city  governnicnia, 
by  facilitating  rather  than  obstructing  the 
annual  elections  of  offloers :  and  It  Is  under- 
stood to  have  been  tbe  uniform  practice, 
under  all  there  charters,  for  tbe  mayor  lo  ex- 
erclaa.  the  rigbt  in  Joint  convention  to  giro 
only  a  caatInK  vote  for  (he  purpose  of  break* 
Ing  a  tie.  and  not  for  the  purpoee  of  making 
one.  Sucb  a  practii^l  inierjirelarion.  which 
baa  been  accepted  as  correct  tor  ueiirly  Ihree 
fourths  of  a  century,  Is  entitled  to  respect- 
ful consideration  (a  the  decision  of  such  a 
question. 

"  I'hia  view  of  tbe  oonstmction  to  be  given 
the  right  to  give  'only  a  casting  vote'  la 
atrengtbened  by  $  S4  of  chap.  8  of  the  lli-vlned 
Btatutea.  which  declarea  that,  in  tbe  'election 
of  any  city  offlcera  by  ballot  In  the  .  .  . 
convention  of  tlie  aldermen  and  common  coun- 
cil In  which  tbe  mayor  baa  a  riifht  tii  give 
a  casting  vole  If  two  or  more  candldatea  have 
each  half  of  the  ball^iCs  cast,  he  shall  deler- 
mine  and  declare  which  of  them  Is  eleclM). ' 
Here  Is  a  plain  impllcatlim  that  the  term 
'casting  vote.'  aa  used  Id  thla  connection,  la 
restricted  to  a  vote  thrown  by  the  nmyor  ai 
a  presiding  officer  when  tbe  voles  cast  by  tiM 
members  are  equally  divided.  It  seems  clear 
that,  if  it  had  been  the  purpnae  of  the  lezis- 
lalure  to  make  such  an  Important  dislnic- 
tlon  between  the  Waterrille  charter  and  all 
others  as  the  respondent  contends  for,  mors 
explicit  and  unequivocal  language  would 
have  been  used  than  any  found  In  this  net. 
The  mere  mention  of  the  mayor  inconmciioD 
with  tbe  aldermen  and  coiiiinon  cnuucil  as 
of  ihnse  constituting  tbe  city  council  is  not 
autHclent  to  show  such  Intention. 

"It  ia  plain,  also,  that  no  distinction  waa 
Inlended  between  the  'Joint  meeilnga  of  Iho 
two  boarda.'  In  which  the  mayor  has  'only 
a  casting  vote,'  and  the  'Joint  convent  Inn  of 
tbe  city  council,'  for  the  eliCtlon  of  officers; 
for  it  has  not  been  augKested  that 'JoinI  oM-et- 
logs  of  the  two  boards'  are  held  for  Ihetraitt- 
Bcnon  of  any  buiineaa  wonhy  of  uienilon, 
oiher  than  tbeelectlon  of  subordinate  offlcera, 

"  For  ibeae  reaaons  It  seenis  to  be  niy  duty 
to  grant  the  peiitioD  and  order  tbe  writ  A 
mandamua  to  issue.' 

In  the  views  expressed  In  tills  Btatemeot 
we  fully  concur. 

The  force  of  the  argument  Id  favor  of  thli 
pretended  prerogative  of  tbe  mHvor  reals  in 
an  Introductory  clauae  Id  tbe  city  charier, 
w1ii(±  declare!  that  "the  mayor,  board  of 
aldermen,  and  common  rouncll  ahnll  constl- 
line  the  city  council ;"  It  being  fiirtliiT  pro- 
vliled  In  ^  Buttsequint  tection  of  tbe  charier 
that  orialn  aubordinate  elty  officers  "aliiill 
be  elicti-d  by  Joint  oonveution  of  the  city 
council." 

But  while  tbe  flrat  elanie.  Id  very  general 
t«nna,  deacribea  tbe  mayor  h  a  part  of  tlw 


..CoCH^Ic 


Uuxm  SvTKUB  JiToioui.  Court. 


Hat. 


d^  coancll,  the  m 


what  part  of  tbe  citr  conocl 
Bldered  to  be.  Bum  iubeequent  provlBloai 
of  tbe  chuter  declue  exactly  what  tbe  pow- 
en  of  the  major  shall  be,  and  In  what  man- 
ner the  Bsnie  shall  be  exercised.  Nor  does 
tbe  clause  in  section  S.  which  embraces  alder- 
men and  common  couacilmen  within  tbe  com- 
Soaltlon  of  the  city  council,  as  well  as  It 
oea  the  mafor,  attempt  to  define  or  limit 
their  powers  or  duties,  but  those  also  are  left 
to  be  enumerated  afterwards. 

The  charter  confers  rarlouB  special  powers 
on  the  mayor,  among  which  is  the  power  of 
appointment  in  many  Instances.  He  Is  so  far 
a  part  of  tbe  city  gOTerument  that  no  legis- 
lative act  can  bepawed  by  the  other  branches 
without  bis  approval,  unless  by  a  vote  of 
two  tlilrds  of  the  members  in  each  of  such 
other  branches  of  the  government.  It  is  in 
this  sense,  and  to  the  extent  of  such  powers 
aa  are  specially  committed  to  him.  and  no 
fiirtlier,  tbat  be  Is  a  part  of  the  city  council. 
Ha  otlier  construction  of  the  charter  as  a 
whole  will  make  a  consistent  and  sensible 
Instrument  of  it. 

Id  another  respect  may  tbe  mayor,  In  a 
fteneral,  if  not  a  strict  and  technical,  sense, 
be  deDomlualed  some  part  of  the  city  coun- 
cil, aod  that  Is  becaiiae  lie  prestdeg  over  the 
meetings  of  the  alder  men,  and  over"  the  jiilot 
-=--1   of  the  city   councl'  "      "■■  "- 


lugs  be  aliall  have,  not  a  casting  vote,  but 
"only"  a  casting  vote.  This  Is  a  wise  recog- 
nition of  the  parliamentary  principle  which 
allows  a  preaidlog  officer  the  authority  of 
holdlnr  ahalance  of  power  between  equally 
divided  votes  of  a  deliberative  body,  in  order 
to  facilitate,  hut  not  to  block,  legislation; 
or,  as  the  justice  presiding  In  this  case  ex- 
pressed it,  for  breaking,  but  not  for  making, 
a  tie  Tote. 

It  will  be  seen  on  an  examination  of  the 
charter  in  question  tbat  the  phrase  'city 
council"  Is  employed  in  several  InHtauceB  as 
evidently  including  the  two  boards,  and  ex- 
cluding the  mayor.  This  idea  pulsates 
throughout  most  of  tbe  proTlaions  of  tbe 
cbsrter. 

Exctptiont  ovtrruUd. 


Peter  DOYLE  tt  aL 
Patrick  WHiLEN  a  at 

l3TMe.lU.) 

I.  Aftmd  contelbnted  Ibrth*  r«ll«f  of 
■ulTercrafrotBKSr*,  brpereouBwbosatdea- 
tltr  la  Joat  so  tiiat  a  surplKS  cannot  be  returned 
to  tbem.  must  be  expended  riir  tbe  bencflt  of 
Bucb  Buffereis.  and  cannot  b«  oapllallied  lor  the 
support  at  Ibe  town  poor  genaiWllv. 
Nora.— ForaoaiwaamewbBtslDillarto  theahore 

In  reepent  to  a  trust  In  funds  Oonaled  to  luHeren 

tmm  ■ome  calamlt;,  aee  Bupnnna  Lodge  BL  S  L. 

of  H,  V.  Ownu  (Kf.)  »l  L.  B.  A.  UT. 

18  UR.  A. 


S.  SnSarersft'oua  firn  ftir  irhnT  ban- 
•flt  a  ftmd  taaa  bees  doa»t«d  b j  f  ndl  vldiiala 
UDknoura  roar  maintain  a  trill  tooompel  tbetroa- 
tee*  to  expend  the  fund  for  tbelr  heneflt.  U  tba 
trusl«ea  have  undertakea  to  capitalize  tbe  fund 
for  the  mneraJ  benefit  of  tbe  poor  of  tbe  town. 

(April  la,  uali 

REPORT  by  the  Bapreme  Judicial  Coart  for 
Wasbinglon  County  for  tbe  opinion  of  tbe 
full  bench  of  a  suit  broivht  to  compel  defeod- 
acts  as  trustees  of  a  funa  for  the  relief  of  suf' 
ferers  from  a  Are  in  Eaatport  to  distribute  tbe 
fund  among  such  sufTefers.  Dteru  Jot  plain- 
tiffl. 

The  bill  alleged  that  defendants  were  a 
finance  committee  appoioled  to  receive  and 
dislribuie  a  fund  wbicb  had  been  contributed 
to  tbe  sufferers  from  the  Eastport  Ore  in  1886; 
and  it  sought  an  account  from  them  of  nbat 
iliey  bad  done  with  Ibe  jnoney,  and  prayed 
tbni  the  fund  remaining  in  their  hands  and  tbe 
proceeds  of  a  building  wlticb  they  had  erected 
from  such  funds  called  tbe  "  Helief  Build- 
ing" should  be  distributed  among  the  suffer- 
ers of  tbe  Exstport  fire  and  not  applied  to 
the  general  relief  of  the  poor  of  the  town.  De- 
fendants answered  admitting  that  a  large 
amount  of  propettv  in  Eastport  was  destroyed 
by  fire;  but  deniea  tbat  any  of  plalntiffa  were 
in  a  condition  of  suffering  or  distress  caused 
by  tbe  fire.  They  admitted  that  contributioaa 
olclctblng.  money,  and  sapplies  had  been  sent, 
but  denied  tbat  such  contributions  were  ever 
intended  by  their  donors  for  the  purpose  of 
making  good  to  persons  not  In  suffering  or 
dialresa  losses  susUined  by  reason  of  the  fire. 
Tbat  a  relief  committee  was  cbosen  wbo  re- 
ceived tbe  contributions  and  distributed  a  large 
part  thereof  among  those  entitled  to  receive 
Ibem;  that  the  eommitree  gave  theirtime  with- 
out compensation  (o  the  work  of  distribution, 
held  regular  meetings,  considered  every  case 
and  relieved  every  Inalance  of  distress  existing, 
and  that  there  then  remained  in  Iberelief  fund 
tbe  sum  of  $20,000  which  was  invested  in  East' 
port4  per  cent  bonds,  the  income  of  which  waa 
used  In  the  relief  of  actoal  deatilulion  and  dla- 
tresseiislingin  ihetnwn.  That  many  people  in 
Eastport  were  left  without  bomes  by  reason  of 
the  fire,  and  It  l>ecama  necessary  to  erect  a  re- 
lief building  for  their  accommodation.  That 
by  reason  of  cold  the  erection  of  the  building 
was  delHved  for  some  time,  but  It  was  finally 
completed  and  used  for  the  benefit  of  suffereia 
bv  tbe  fire  so  long  as  any  actual  destitution  or 
distress  resulting  therefrom  existed,  but  since 
that  time  had  been  used  to  furnish  apartments 
free  of  rent  to  worthy  poor  persons  of  wid 
town,  and  a  portion  of  the  building  durlne  a 

Eart  of  the  Hme  had  been  used  as  a  place  tor 
eeping  a  primary  school.  Tbat  the  funds 
were  therefore  being  used  so  far  as  practicable 
directly  for  the. purposes  for  wbicb  they  i 


.  ible  to  do.  They  prayed  that  the  bill 
be  dismissed  with  costs. 

Further  facts  appear  In  the  opinion. 

MfiTt.  A,  MaelTIeliol  and  O.  A.  Onrr»B 
for  plaintiffs. 

XutTt.  J.  W.  SjmonAm,  D.  W.  Snow. 
and  C.  S.  Cook  for  defendants. 


DonA  T.  Wkalrt. 


lit 


t,  J.,  ddtrered  the  opinion  of 
tbecooit: 

Oa  tin  HXb  d»  of  October,  1886.  tba  town 
of  Eutport,  In  lAtt  Mate,  wM  the  Meoa  of  a 
dntnicnTe  conflif!TatloD,  which  earned  tempo- 
iKf  dcMitntlon  and  dlctKaa  among  the  Infaabl- 
tioti.  News  of  the  disaster  awakeoed  a  wide- 
qtTead  feelioK  of  ajinpaUij,  and  a  aidrit  of 
udre  beneTolence,  whkh  reniitMl  in  i^eneroiu 
cooiribiitloDa  of  moner  and  rariooa  aniclea  of 
nppllea  from  nearly  aU  partt  of  New  Eagland, 
■nd  many  pointa  h^uDd,  "for  the  relief  of  the 
•nffcKn  by  the  fire."  Tlie  total  amount  of 
the  money  thua  contributed  exoeeded  $88,000. 
A  relief  committee  of  twenty  waa  promptly 
cmnized  at  Eactpoit,  with  appropriate  offlceis 
aiu  rabcomniUtees,  for  the  purpoae  of  making 
Ukk  Toluntaiy  offerings  of  the  people  at  once 
mflatrfe  In  relle*iDfr  laSerlnK  and  dUtress, 
During  the  fall  and   winter  following  the  Sre, 


boned  the  funds  thus  received  to  ihoee  who 
ippesred  to  be  In  need  of  Immedisle  relief  in 
consequence  of  tbe  Qre.  A  relief  building  was 
■bo  erected,  at  an  expense  of  about  $9,000, 
iskeo  from  the  relief  fund,  for  the  accommo- 
diiion  of  those  who  were  left  homeless  and 


the  3d  day  of  Maivh,  1887,  the 
(ollawing  resolution  was  adopted  by  the  full 
eommlltee:  "Besolved,  that  the  reduced  con- 
dllion  of  tbe  relief  fund,  together  with  the 
distressed  condition  of  over  flfi;  families,  com- 
prising more  than  two  hundred  petsous,  for 
vbich  the  committee  Is  obliged  to  provide 
food,  fuel,  and  clothing  for  an  Indeflnlie  period, 
forbid  the  appropriation  of  large  sums  of 
mon^  aid  In  the  future."  It  appears,  how- 
ent,  that  at  Ibis  time  only  $8,000  in  money 
bad  been  disbursed,  and  that  there  was  then 
in  tbe  bandaof  the  Snsnce  committee  an  unei- 
peDdedbalanceamniintingto$9S,000.  of  which 
tbe  sum  of  $20,000  was  soon  after  inresled  in 
tbe  1  per  cent  bonds  of  tbe  town  uf  Baatport; 
sod  M  the  81bi  day  of  March  it  was  voted  by 
the  committee  that  tbe  $30,000  so  invested 
"be  made  a  permanent  fund,  ibe  interest  of 
wbich  to  be  lued  in  aiding  towards  the  support 
of  tlie  town  poor."  On  the  SIst  day  of  April, 
188B,  it  wsa  voted  that  the  finance  committee 
of  the  relief  committee  (the  indiTidnat  defend- 
■nts  in  tbls  proceeding),  in  connection  with  the 
tiessurer  of  the  relief  committee,  be  sutborlzed 
to  act  aa  trustees,  and  to  hold  all  bonda.  prop- 
eny,  money,  etc.;  and  thereupon  the  committee 
"adjoumed  tiM  <««." 

It  is  not  in  oontroveray  that  since  that  date 
tbe  treasurer  of  the  relief  committee  has  been 
tbe  custodian  of  the  bonds  in  which  thia  fund 
of  $20,000  was  invested;  that  the  income 
thereof  he  a  been  regularly  collected  by  him, 
snd  turned  over  toihe  town  treasurer;  and  that 
i1  has  then  been  disbursed  and  distributed, 
throogb  the  agency  ot  the  successive  overseers 
of  tbe  poor,  for  the  purpose  of  relieving  actual 
desttiQtIon  and  distress  In  the  town,  without 
special  reference  to  the  Inquiry  whether  the 
necessity  for  such  relief  was  oc^rioned  by  tbe 
ttn.  or  otherwise.  The  relief  building,  since 
that  dale,  has  been  used  to  furnish  apartments 
and  tenements,  free  from  rent,  to  tbe  worthy 
poor,  some  of  wbmnmet  witb  kwMaby  theflra; 
SI  L.  R.  A. 


and  a  portion  of  the  bufldtng  haa  been  naad  as 
a  schotdhoDse,  for  a  public  achooL 

Tbe  plalotlSs  represeot  that  they  aafTered 
gnat  loss  by  tbe  fire,  and  complain,  on  their 
own  behalf,  and  io  behalf  of  all  otheis  of  like 
intM«Bt  with  themselres,  that  tbey  are  ag- 
grieved by  tbe  refusal  of  tbe  committee  to 
distribute  this  generous  fond  among  tbe  suf- 
ferers by  tbe  flre  In  accordance  wltb  tbe  inten- 
tion of  Uie  donors.  TbeyconUndtfaatitsbouid 
have  been  used  to  repafr  the  losses,  as  well  as 
to  relieve  the  destitution  and  dlatreas.  of  the 
sufferers  by  the  fire,  and  that  the  appropriation 
of  It  sa  a  supplement  to  the  pauper  fund  of  the 
town  Is  wholly  unauthorized,  for  the  reason 
that  It  aids  the  rich  aa  well  as  the  poor,  without 


oatiuna  from  the  purpoaea  and  usea  for  which 
they  were  designed. 

Tbe  defendants  say  ihat  these  benevolent 
contributions  rsme  properly  and  rightfully 
inlo  custody  of  tbe  relief  committee,  witb  an 
express  or  implied  request  that  they  ahould  be 
distributed.  In  the  sound  discretion  of  the  com- 
mittee, for  the  relief  of  actual  suffering  and 
diatress  caused  by  the  fire;  Ihat  they  Isoored 
faithfully  aod  gratultottsly  to  dischsige  tbe  re- 
sponsibility imposed  upon  them,  ana  distrib- 
uted the  supplies  and  disbursed  the  funds, 
according  to  their  best  Judgment,  for  the  real 
purpose  for  which  they  were  donated;  ami 
that,  "Id  so  far  as  they  were  not  required  and 
could  not  be  used  speciflcaJly  for  tbe  primary 

Eurpose  for  which  they  wore  intended,  tliey 
sd  been  used  and  are  being  used  by  the  in- 
habitants of  Eaatport  for  purposes  wbieb  ap- 
proximate as  closely,  and  are  as  nearly  akin,  tn 
the  purpoae  for  which  tbey  were  de^Kned,  ac  it 
Is  reasonable  or  praclicable  to  do."  Tbey  fur- 
ther aay  Ibat  it  wa"  never  the  lolenlfon  of  the 
committee  thattbeiocoineor  the  $20,  OOOaliouhl 
be  used  as  a  part  of  the  pauper  funds  (if  Ea-'t- 
pivt,  or  aa  a  substitute  therefor,  or  that  the  re- 
ceipt or  any  part  of  It  ahould  affect  ilie  per- 
sons in  whose  favor  it  was  applied  wiib  psu' 
per  disabilities.  Tbev  accotillniriv  ctintend 
that  the  mere  fact  tbat  tbe  plnlni  ids' applies 
tiona  for  more  of  the  funda  than  tbey  have  re- 
ceived have  not  been  approved  by  the  com- 
mittee does  not  give  tbem  the  right  to  appeal 
from  Ibia  domeslic  tribunal,  and  call  on  the 
court  to  adminisier  the  fund. 

The  situation  presents  some  novel  iDquiries, 
which  ate  not  entirely  free  from  dimculty. 
These  prompt  and  liberal  donalloos  were  acta 
of  benevolence,  primarily  dcaii^ned,  undoubt- 
edlv,  for  the  immediate  relief  of  tbe  needy 
and  distressed  among  the  sufferers  by  the  flre. 
Tbe  existence  ot  a  large  surplus,  after  suitable 
relief  had  been  afforded  in  all  esses  of  actual 
distress,  was  probably  a  contlagencynot  antici- 
pated by  the  charitable  donois.  But,  In  nil 
the  letters  and  telegrams  received  from  tbem. 
It  is  eitber  directly  expres^d  or  clearly  implied 
that  all  contdbuilons  of  money  snd  supplies 
were  to  be  applied  "for  the  t)eneflt  of  the  suf- 
ferers by  that  flre."  There  is  nowhere  any  in- 
tention of  a  purpose  to  bestow  these  gifts  upon 
all  the  worthy  poor  of  Eastport,  and  Jt  may 
fairly  be  assumed  that  It  waa  never  In  thetr 
oontemplatlon  to  create  a  petmatient  fund  for 
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•DCh  public  ebarirable  use  la  that 
remit  of  tliese  entultlea  wna  to  i;mie  b  i>ri 
Tit;  charily  for  Ibe  beupfll  oF  k  (lesiiiDBied 
cliiasof  piTsons,  who  were  alresdy  well-knnwu, 
or  who  were  capable  of  being  readily  aacer 
^Ined.  "A  jtood  charitable  use  ia  'public,' 
Dot  in  the  Benae  tbat  It  must  be  eiecuted 
openly  and  in  public,  but  in  the  senw  of  btinic 
•o  ^eaera]  and  lodetloile  in  Ita  objects  aa  lo 
Iw  deemed  of  commoD  and  public  benefit, 
.  .  .  It  la  public  and  eeoeral  In  Itn  acfipe 
and  purpose,  sud  bi^comea  dPttaite  and  prira  6 
ODiy  after  Ibe  Individual  objecis  bare  been  se 
lei'ted."  SaiUinitnli  t.  Sanden,  II  Allen,  4!i6. 
The  esaeullal  elements  of  a  public  chaiitj  are 
that  It  Is  not  confined  to  privileged  individuals. 
but  ia  oprn  to  the  indeanlte  public.  It  ia 
this  Indenoite,  unreatrlcted  quality  that  gives 
ll  Its  public  cbaracler.  DoHoAughi  Appeal,  tj6 
Pa.  «06:  Baag-T  v.  Riting  ViHve  Lodge  No. 
10  F.  AA,  U.n  He.  \-i»  40  Am.  Rep.  869. 
"Private  Iru8ls,"say8Mr.  Pomeroy,  "are  .  ,  , 
for  the  liecefit  of  cerlain  and  deaignaled  tndU 
Tidiialstn  which  theMif  ui  qve  frt/#f  is  a  known 
peisnn  or  clans  of  persons.  Public,  or,  as  they 
are  frequeotly  termed,  charitable,  trusls  are 
those  created  for  the  benefit  of  an  unnscer- 
tained,  uncertain,  and  Boinetlmes  fluctuating 
body  of  individuals,  in  which  the  eutui  gut 
trust  may  be  a  portion  or  class  of  a  public  com- 
muaity. — as.  for  example,  the  poorortberhll- 
dren  of  a  particular  town  or  parish."  2  Pom. 
Eq.  Jur.  S  887.  "In  private  tnisia,"  asya  Mr, 
Perry,  "the  beneficial  Interest  Is  vested  abso- 
lutely in  some  individual  or  Individuals  wlio 
are,  or  nithlu  a  rertain  lime  ma;  be,  definitely 
ascertained;  and  lo  whom,  therefore,  colleO' 
tlvfly,  unless  under  some  disabiliiy,  it  la,  or 
wlibiQ  the  allowed  limit  will  be.  competent  lo 
control,  modify,  or  end  the  trust.  Private 
trusia  of  this  kind  cannot  be  extended  beyond 
the  legal  limitations  of  a  perpetuity.  .  .  , 
Put  a  trust  created  for  chiiritabie  or  public 

Eurpoaes  ia  not  subject  to  similar  limitations, 
ul  tl  may  continue  for  a  permanent  or  indefi- 
nite time."  I  Perry.  Tr.  S  884.  In  AtC}/.  Qea. 
T.  Price,  17  Ves.  Jr.  871,  Lord.  Hardwlcke 
draws  Ibis  dislinctlon  between  the  creation  of 

ermaoent  trusts  and  the  exercise  of  present 
nevulence.  observlai;  of  the  former,  "It  is 
lo  have  perneLiial  eoiitinuance,  la  favor  of  a 
particular  descrintlon  of  the  poor,  and  ia 
not  like  an  Immeiliale  bequest  of  a  sum  to  be 
distributed  among  poor  relations." 

The  defend  a  DCs,  then,  with  other  members 
of  the  coaiMiitiee  of  twenty,  became  trustees 
(or  the  execullnn  of  a  private  trust  for  the 
benefit  of  the  sufferers  by  the  fire.  The  ad- 
ministration of  the  trust  wns,  in  the  first  In- 
atance,  committed  to  Iheirdii'cretioD:  and  hnv- 
infi  reference  to  the  primary  purpose  of  the 
coniributlons,  after  all  cases  of  actual  distress 
■ndnei'd  had,  accordioKto  their  best  judtrmenl, 
been  aniplv  relieved  by  them,  the  commiitfe 
would  doiibtli'SS  have  licen  justified,  if  such 
course  had  been  practicable,  In  reatorine  to 
the  donors  the  unexpended  belsnce.  Thia 
wi^uld  have  l>een  the  obvious  equity  of  the  situ- 
ation, but  Its  olnervance  was  not  poBslble, 
since  by  far  the  larger  part  of  the  contribution 
in  money  was  received,  through  theHgeney  of 
municipal  ofilters,  from  very  small  donations 
made  by  numerous  petaona,  whose 
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now  an  unknown  as  t 
"widow's  mHi^." 

lu  Ibe  a- 1  in  in  ist  ration  of  Inisls  under  tbo 
general  equfiv  iurisdi<-itoa  of  ihe  court.  It  ia  an 
old  RUd  familiar  principle  ibat  if  the  original 
purpose  of  a  public  "Larity  fail,  and  there  arc 
DO  objects  to  which,  under  the  specific  lerios 
of  the  trust,  the  funds  can  be  applied,  tbo 
court  may  determine  whether  in  Iheeveut  that 
baa  happened,  it  was  not  the  probable  iuten- 
tlon  of  the  donor  that  bis  grft  should  be  ap- 
plied to  some  kindred  cliaritv,  as  nearly  liko 
the  original  purpose  as  possible.  This  is  com- 
munly  known  as  the  '"doctrine  of  «y  prii,' 
which,  in  its  last  annlysis.  is  found  to  be  k 
simple  rule  of  Judicial  conslrucilon,  destined 
lo  aid  the  court  lo  ascertain,  and  carry  oul  •• 
nearly  as  may  be.  the  true  inlenlion  of  tbe 
donor.  Jael-ton  v.  PhiUipt,  U  Allen,  5:i&:  3 
Perry,  Tr.  gS  717-729,  and  eaiea  cited.  But 
if  il  appears  that  the  gift  was  for  a  particular 
purpose  only,  and  that  ib^re  was  do  gen<^r«l 
charitable  intention,  the  court  cannot,  by  con- 
struction, apply  the  ^ift  cy  prit  tbe  orlgiual 
Kiipoae.  "There  is  a  class  of  cases,"  says 
r.  Perry,  "where  the  gifiladisiinctly  limited 
to  particular  persons  or  establish  men  Is,  and 
upon  a  chHDge  of  clrcumslancea  the  doctrine 
01  fyprii  does  not  apply."  Id.  S  785,  note, 
and  section  726,  and  cases  cited.  It  Is  not  ap- 
plicable to  private  trusts  to  the  extent  of  ftu- 
Ihoiizing  the  court  to  convert  the  funds  donated 
for  a  privnie  and  pariicular  purpose  into  a  per- 
manent fund  for  a  public  charitable  use  of  • 
different  character.  Ooe  v.  Watkinfflon  MSU, 
140  Mass.  S48;  S  Pom.  Eq.  Jur.  §  10-J7. 

In  tbe  case  at  bar  there  is  no  evidence  at 
mala  fidet  on  the  part  of  tbe  defendants  or 
any  member  of  the  relief  committee,  In  their 
management  of  the  funds  intrusted  to  their 
charge.  As  suggested  by  the  learned  counsel 
for  the  defendants,  the  apparenily  unwar- 
ranted resolution  of  Hareh  8,  etiove  quoted, 
WQS  doubtless  designed  to  discourage  Ihe  more 

BTSistent  and  less  meritorious  applicationa. 
lit  a  careful  examination  of  the  evidence  re- 
ported leads  lo  the  conclusion  thai  the  commit- 
tee maniiged  tbe  fund  under  tbe  inlliieuce  of  % 
too  rigid  construction  of  its  prlmaiy  purpos«, 
and  not  in  the  spirit  of  helpful  beneficenoe 
and  liberalily  contemplated  by  the  cbaritaltlft 
donors. 

It  Is  dear,  then,  that  the  donors  did  not  ex- 
pect or  Intend  that  any  part  of  iheir  contriba- 
tion  should  be  returned  io  them,  or,  if  so.  that 
il  is  not  practicable  to  effectuate  such  inten- 
tloD.  It  is  equally  clear  that  they  had  no  pur- 
pose to  create  a  permanent  fund  for  a  publio 
and  eencnil  charily  in  Easiport.  Tli fir  bounty 
was  distinctly  limited  to  a  specified  clasa  of 
pei-sons  then  In  being.  As  slated  in  some  of 
tbe  letiris,  it  was  "for  the  benefit  of  the  suf- 
feiers  by  ihe  fire,"    These  sufferers,  or  their 

!  legnl  representatives,  may  still  be  found;  and, 
if  the  privilege  Is  tminted,  it  may  safely  be  as- 
sumed that  they  will  prompllv  spply  for  their 

j  respective  shares  of  toe  fund  uniler  any  new 

I  scheme  devised  for  Its  disiribulion.  'Thetrust 
has  not  failed.  Tbe  application  of  a  rule  of 
cnnsiiuc'lon  analoironB  lo  the  doctrine  of  ry 
p  il  discovers  a  probable  ioleniloD  on  tbe  part 
of  tbe  donors  thai,  when  ib^  primary  purpoae 

1  of  their  contiibuiloa  ahonld  be  accomptisbed. 
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tte  nrpliu.  if  my,  abonid  be  naad  to  M|P*tr 
the  loMcs.  •■  well  u  lo  relieve  the  imiii«aui« 
dintrew  of  ibe  suSeTen  by  tbe  Aie.  As  ibe 
Ttlueof  tbe  pmpeny  destroyed  fseBttmated  to 
nwb  KQ  apfn^ate  o[  9750,000,  wut  fiOO.OOO 
ibove  all  InBurancF,  it  would  aeem  UiU  tbe 
(Dtire  relief  fund  might  hive  been  diiUibuted 
uooDg  tbe  suBerara  uodet  a  Rclieme  not 
giMlly  at  Tariance  witb  tbe  probable  iDlentloti 
ud  wWies  of  tlie  donors. 

It  may  be  trae.  as  clsimed,  that  there  haa 
been  no  definite  pnrpoae  to  employ  tbka  fund 
•a  t  SDbalitute  for  municipal  tuallon  ia  tbe 
npport  of  tbe  lono  poor,  but  Bucb  a  perrer- 
■km  of  the  cbaitty  will  be  Ibe  inevitable  result, 
if  ibe  course  adopted  aflei  tbe  fund  was  capi- 
Uliied  shall  be  pursued  in  tbefutnre.  Bucha 
eciirse  ia  conirnry  to  sound  public  policy,  as 
lending  to  dlacourage  tbe  prompt  exercise  or 
rimilar  acts  of  bununlty  and  Christian  bener- 
i^ce  in  lltce  ezigeocles  In  tbe  future. 

The  situation,  therefore,  requirea  the  court 
to  ueume  Juriadlction  of  the  matter,  and  to 
■ppoiut  special  maaters  id  chancery,  who,  after 
dae  uotice  of  tbe  times  and  places  appointed 
ihetrfor,  sball  receiTe  applicationa  from  all 
tufferen  by  the  flie,  hear  evidence  In  regard 
to  the  nature  and  extent  ot  their  respective 
nfferinn  and  loi^ea.  and  thereupon  devise  a 
icb^me  lor  tbe  dlHtrlbutton  among  auch  suSer- 
en  ol  Ibe  entire  relief  fund  now  available,  and 
ohicta  may  be  available  for  Ibat  purpose  at 
the  time  ot  final  decree.  Id  detirmiuing  tbe 
inoponional  part  of  tbe  fund  which  each 
iboald  receive,  the  maatera  may  be  iustifled  in 


ferrnceln  thedegreeofflutrerlng entailed  upon 
tbe  ricbu>d  upon  tbe  poor  by  the  same  amount 
of  loM,  and  aucb  other  cognate  maitera  u,  in 
tbfir  good  judgment  and  dtBcretlon,  will  aid 
inicacbiDK  conclualans  moat  in  harmony  with 
the  probable  wishes  and  puipoaesot  theaonora 
under  tbeee  circumstancea;  auch  cOQclusioDS 
to  be  reported  lo  the  court  for  acceptance  and 
spprovaL  The  fund  for  distribution  will  con- 
nt  of  tbe  4  per  cent  bonda  of  the  town  ot 
Eastpoit.  in  wbich  tbe  Bum  of  $20,000  waaia- 
Tcsied,  with  all  income  thereof  not  ezpeoded 
by  tbe  defendants  prior  to  tbe  aeivice  of  Utis 


UU,  and  all  Inlenat  which  bat  accnted  therfiu 
■Itice  tbe  service  of  tbia  bill,  and,  also  of  ttie 
proceeds  from  the  aale  of  tbe  Relief  BuildiDC 
Sucb  sale  is  to  be  effected'bj  tbe  defendants  In 
coDjuuction  with  B.  B.  Sbead,  tmtiurer  of 
tbe  commiiiee,  who  ia  to  be  made  a  party  to 
this  bill,  under  the  dlreciioa  of  a  single  jus- 
tice. T  be  proceeds  tbereof ,  and  also  t  he  bonds 
and  Income  above  named,  will  be  held  by  tbe 
defendants  and  E.  B.  Shead,  treasurer,  until 
further  order  of  tbe  court. 

Lemuel  G.  Dowues,  of  Calais,  Beni.  B. 
Murray  of  Pembroke,  and  Reuel  Small,  of 
Deering,  are  to  be  appointed  mastera. 

Bill  tuMtaiM^  Decree  in  ncooidance  with 
opinion. 

HMkall,  J.: 

I  coDsider  the  donation  an  express,  pablic, 
charitable  truat  Exprees,  because  Hpplied  to 
a  specific  object.  PulOic  and  cliariiable  be- 
cause given  for  tbe  relief  ot  sufTering  vlaiied 
upon  an  aadetermined  portion  of  a  communi- 
ty, Ibe  result  of  conflaKralion.  It  was  tbe 
generoua  oaipoaring  of  money  lo  relieve  suf- 
fering humanity  from  misfortune  that  bad  be- 
fallen a  dty,  and  made  buudreds  of  its  in- 
habitants hooaelesa,  bomelees,  idle,  and  sick, 
in  late  autumn,  wlib  the  froeta  of  a  norlbem 
winter  bard  by. 

To  these  purpoeea  h  should  have  been 
promptly  applieo,  not  with  atingy  hand,  but 
with  auch  broad  and  generoua  apiril  as  moved 
tbe  donation.  It  was  not  lodemnfty,  but  re- 
lief. Belief  for  suffering,  whether  occasioned 
by  lose  of  property,  or  ot  besllb,  oi  of  em- 
ployment that  eampd  bread,  albeit  a  result 
from  tbe  conflagration  that  worked  a  dlslresa 
to  incite  the  donation. 

The  proofa  show  that  aatferlng  entailed  by 
tbe  calamliy  aiill  remaina.  Tue  donoia  in- 
tended  that  It  should  long  ago  have  been  re- 
lieved. That  Intent  must  now  be  put  in  exe- 
cution. I  concur,  therefore.  In  sending  tbe 
cause  to  masters  tor  an  account  of  IndlvbluHlB 
BiiM  suffering  from  the  effects  of  tbe  Ore.  and 
to  devise  such  equitable  methods  of  disirlbu- 
tiOD  as  seem  best  suited  to  carry  out  the  pur- 
poses of  tbe  donation. 


AUKAI^BAS  SUPREME  COURT. 


B.  H.  RECTOR,  Api>t,. 
HcCARTHT  &  JOYCE. 
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Hots.— nie  eiaot  point  ol  tbe  above  esse  seema 
bbave  been  vary  rarelv  before  tlie.Oourt*.  Ttie 
pnnat  oase  fa  tbemforv  Important  and  tbe  opinton 
-  -        ■   ■     )*(,»  the 


APPEAL  by  plaintiff  from  a  judgment  nf 
the  Cireuil  Court  for  Pulaski  Couuty  in 
bis  favoT  for  a  less  sum  Ibau  be  dem.smleil  in 
an  nctlon  upon  a  contract  guaranieelng  pay- 
ment (if  interest  on  a  note,     AgiTined. 

Tbe  facts  are  alaled  In  Ibe  opinion. 

M'Mrt.  Roaa,  Haasiii|ne>T>  ^  Rose  for 
appellant. 

IHa»r».  B.  R.  Coekrlll  and  Aahlaf  Cook- 
rlll.  for  appellees: 

A  guaranty  is  construed  strictly  In  favor  of 
tbe  gnnioT,  and  must  i>e  construed  ao  as  to 
give  effect  to  the  Inientlon  of  the  parties  as 
gathered  from  the  aurrounding  ciroiinuitaarea. 

Bute  T.  Onirthm,  48  ArL  443:  Brandt, 
Buretysbip  A  Ouamuty,  g  Wj  BtU  J.  Unun, 


in 


AitKtKlif  SUFftKHB   CODSX. 


tt1T.aiHow.]«9,  llL.ed.89;£ov.  Dkk. 
SO  n.  a  10  Pet  498,  9  L.  ed.  SOT;  Jfatmin  v. 
AifiiM,  4117,  S.  16  Pet.  GaS.  10  L.  ed.  lOBB: 
Bavlies,  Buretles  &  Guaranion,  pp.  6,  124; 
Whilst  Bank  t.  3fylet.  78  K,  T.  98!i. 

If  the  fcuarauty  extends  beyond  the  dftte  of 
tbe  iDaturitj  of  tbe  notes,  ft  ezleoda  forever. 
The  euanoton  would  not  have  even  tbe  poor 
privilege  of  dlachargloff  their  obligation  by 
tbe  payment  of  the  principal,  for  they  are  not 
parties  to  the  note,  and  a  creditor  iacot  boand 

met.    Can  It  be  possible  tbat 
lemplated  thatinteieat  shonid  thus 
everT 

Be6»on  Y.  Tomltnim,  51  Ark.  229;  1  Brandt, 
BaretyBbtp  A  Quaraoly,  §g  167-179. 

The  leeal  presuniplion  was  that  the  maher 
vould  dRcbarge  the  notes  when  tbe^  became 
due.  The  guaraators  contracted  with  refer- 
ence to  that  fact, 

Bamilfon  v.  VanReneteiaer.  48  N.  T.  244;  1 
Brandt,  Suretyship  &  Ouaranty,  gg  106-175; 
BoberU  r.  MiUt,  Vi  Mich.  S97. 

lEvery  person  is  supposed  to  have  aome  re- 
gard for  bis  own  iotcrest:  and  it  is  not  reason- 
able to  presiiine  that  any  man  of  OTdioary 
prudence  would  become  surety  for  another 
without  limitation  as  to  time  or  amount,  unless 
be  has  done  so  In  express  termsor  by  clear  Itn- 
pllcaltoQ. 

Whitnty  V,  Groot,  24  Wend.  83;  Andari^n-v. 
Blakels.  2  WatU  &  8.  287;  Baktr  v.  Hand,  18 
Barb.  158;  Snmtlton  v.  Berieu.  76  Me,  845; 
Frotl  w.  Weal/ur^e.  82  S.  C.  SS4;  BirOgaUv. 
Seacock,  82  Ohio  Bt.  824,  80  Am.  Rep.  672; 
Morgan  v.  ISover.  89  Ohio  St  824.  48  Am. 
Rep.  454;  Sehaarlz  v.  Hyman,  107  N.  T.  665. 

Bonn,  Cb.  J.,  delivered  the  opinion  of  the 


($1,083.38) 

Utile  Rock.  Ark.,  Jan.  1.1890, 

On  or  before  the  1st  day  of  January,  \^S2, 
for  value  receired,  I  promUe  to  pay  H.  M. 
Rector  one  thousand  and  elghty-tbree  dollars 
and  thirty-three  cents,  with  interest  at  the  rale 
often  per  cent  per  snnum  from  date  until  paid: 
tnlereet  payable  annually.  As  wiiDess  my 
baud,  tbe  date  above  wrttleD. 

Sam  J.  Churchill. 


We  guarantee  the  payment  of  the  Interest  on 
the  above  note. 

[Signed]  McCarthy  &  Joyce. 

It  Is  further  agreed  that  the  aald  two  notei 
were  given  by  the  said  Ssm  J.  Churchill  for  a 
lot  of  Block  and  farming  Implements  on  what 
waa  known  as  the  plaintiffs  farm.  In  Pulaski 
county,  Ark,,  which  be  had  leased  from  tbe 
plaiatifl  for  three  years  from  date  of  notes; 
and  that  the  aald  Sam  J.  CburchlU  also  — 


Cbnrohtll  abandoned  tbe  Bector  farm,  which 
he  bad  leaacd,  uid  fiUIed  (a  pay  tbe  first  note 
81  L.  R  A. 


due  for  aald  stock;  and  thereupon  the  plalntUf 
H.  H.  Rector,  through  the  trustee  In  tbe  deed 
of  trust  securing  sala  notes,  took  possession  of 
tbe  said  stock  and  farm  property,  and  sold  it 
and  appropriated  tbe  proceeds  In  part  pay- 
ment of  tbe  mortgage  debt.  This  sale  was  bad 
In  Febmary.  1891,  and  byBatdaaletl78.7B  waa 
paid  on  the 'note  in  suit  first  maturing,  sach 
payment  being  credited  as  of  February  17, 
IBSl.  "It  Is  further  agreed  thai  tbeguarantyof 
Interest,  as  written  upon  said  notes,  was  written 
by  the  defendants  In  due  course  of  their 
business  as  merrhanls,  and  for  the  purpoee 
of  enabling  Sam  J.  Churchill  to  obtain  tbe 
stock  and  farm  implements  for  the  purpose 
of  farming,  lu  order  thai  he  might  have  an 
opportunity  thereby  to  pay  certain  prior  in- 
debtedness which  he  owed  the  guarantors. 
It  is  further  agreed  that  no  action  has  been 
tHken  by  tbe  plaintiff  H.  M.  Rector  to  en- 
force the  collection  by  law  of  the  aald  nolea 
against  Bsm  J.  Churchill  since  their  matiirily, 
and  that  the  said  Churchill  has  been  entirely 
Insolvent,  and  without  Tisible  property,  efoce 
the  maturity  of  said  notes  and  since  aald  mort- 
gage sale," 

Appellant  sued  the  appellees  for  initalmenta 
of  Ittlerefit  accruing  before  and  after  the  ma- 
turity of  llie  notes,  and  on  the  trial  before  tbe 
court,  sitting  .as  a  Jury,  asked  tbe  following 
declarations  of  law;  "The  guaranty  in  suit  la 
a  continuing  guaranty,  and  running  until  IhA 
notes  are  paltT"  The  court  refus^  this,  and 
declared  that  the  guaranty  ran  only  uulii  tbe 
maturltv  of  the  notes,  ana  gave  ]udgmentonly 
for  tbi!  interest  Hccruing  before  maturity.  Tbo 
plaintiff  Bsved  proper  exceptions  U>  the  ruling, 
filed  a  motion  fora  new  trial,  saving  all  points, 
and,  this  being  overruled,  excepted,  filed  U* 
bill  of  exceptions,  and  appealed. 

Thus  it  will  appearthnt  the  only  controveiay 
in  this  case  Is  whether  or  not  one  who  guaran- 
tees the  payment  of  the  interest  on  a  promis- 
sory note  is  bound  for  the  payment  of  the  In- 
terest that  may  accrue  after  the  maturity  of 
the  note.  There  are  few  cases  in  tbe  books 
that  bear  directly  upon  this  point,  although 
there  Is  no  want  of  authorities  that  Indirectly 
influeocethe  discussion  of  it.  And  from  tbeee 
we  gather  that  (lie  courts  have  adopted  cer- 
tain rules  by  which  the  contracts  of  sureties 
and  guarantors  are  to  be  construed,  and  aome 
of  these  rules,  briefly  stated,  are  that  a  surety 
or  gunrantor  la,  first  of  all.  a  favored  suitor; 
that  the  ot)ll);atlnn  of  his  contract  will  not  b« 
extended  beyond  its  plain  and  obvious  meaning; 
and  when  there  are  doubt  and  uncertainty  aa 
to  the  meaning,  growing  out  of  an  ambiguity 
of  language,  that  makes  construction  neces- 
sary, the  doubt  will  be  resolved  in  favorof  the 
surety  or  guarantor,  far  the  reason  that  be  is 
not,  and  can  never  be,  the  full  recipient  of  the 
consideration  which  has  accrued  or  may  accrue 
to  the  piinctpal  debtor,  and,  further  because 
his  sIluaCloD  is  comparatively  a  dependent  one, 
since  he  does  not  enjoy  the  opportunity  of  pro- 
tecting himself  that  belongs  to  tbe  other  par- 
lies to  the  contract.  We  take  it,  therefore, 
thai  courts  are  to  cotiatrtie  the  contracts  of 
Ihese  favored  suitors  not  exactly  by  the  same 
rule  ss  ihey  would  construe  the  contracts  of 
the  principal  parties  to  the  contracts.  Tbo* 
while,  as  between  these  principals,  ihecontntet 


am. 
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b  to  be  coDitmed  ao  m  to  express  tbe  mesniDg 
•nd  iDlentloti  of  both  parties  to  h.  In  tbe  caie 
cf  tbe  surety  or  guarantor  tbat  coDStruction  la 
lobe  given  to  bla  contract  wblcb  will  cause  It 
to  exprma  bis  meaoiiig  and  IntentioD,  wad  tbla 
IsUDlIon  to  be  aach  as  liie  gaannteed  part; 
ibould  bave  reasonably  attributed  to  tbe  Koar- 
•ntor  Id  making  the  contract.  Judging  from 
Ibecircumstaticea  surrounding  and  Che  object 
to  be  Bltaiued.  1  Brandt,  SurelTsbip  A  Ouar- 
anl;.  §g  122,  128,  106.  Tbe  principle  an- 
Dounced  la  more  readily  nnderatood  by  lllui- 
tialioD  (ban  by  mere  Bcneral  definition  of  tbe 
obligailoD.  It  would  lengtben  out  this  opinion 
too  much,  of  course,  to  pursue  the  argument 
by  Ibat  method.  Cases  wberein  tbe  contracts 
were  held  ro  be  continuing  are  cited  and  com- 
ncmed  upon  In  1  Brandt  on  Suretyship  &, 
Guaranty,  g§  157-161,  incluHlve;  and,  when  not 
coniinuing.  from  sections  161-165.  In  section 
166  of  the  same  book  this  general  principle  is 
innounced:  "When  the  words  ofthecondl- 
don  of  a  bond  are  j[eneral  and  indefinite  as  to 
the  time  during  which  the  surety  shall  remain 
liable,  it  there  u  a  recital  in  the  bond,  specify- 
log  the  time  durinr  which  tbe  prescribed  duty 
is  to  be  performed  by  the  principal,  the  genersl 
words  will  be  limited  by  the  recital,  and  the 
•orety  will  only  be  liable  for  the  lime  therein 
specified."  Thus  it  Is  said  that  when  an  of- 
ficer lawfully  holds  beyond  the  term  forwbich 
be  was  elected  or  appointed,  tbe  surety  on  his 
I  official  bond  will  not  be  boond  for  bis  acta  or 
defsulls  after  the  expiration  of  the  term  for 
which  he  waa  elected  or  a|Ipatnted,  Of  course, 
Ike  recitals  of  tbe  txind  itself  might  be  made  to 
eover  tbe  addlLlonal  time.  In  llamiltcn  v.  Van 
Benfelaer.  48  N.  Y.  SM,  where,  Waddiugton 
and  two  others  being  [oilebled  to  tbe  plaintiffs 
usiinoT  in  tbe  sum  of  |10,000,  It  was  agreed 
iiXnly,  1S54.  that  he  would  be  released  from 
this  loint  oblig'ation  upon  executing  and  de- 
llTertng  bis  tiODd  for  one  third  of  said  amoDOt, 
payable  in  Jaounry.  1861,  with  eemiaDDual 
interest,  and  defendant's  guaranty  of  payment 
of  the  interest,  which  was  done.  Tne  guar- 
anty by  defendant  was  as  follows,  indorsed  on 
tbe  bond  g^ven:  "For  value  received,  I  guar- 
antee the  punctoal  payment  of  the  interest 
OD  demand  In  default  of  its  payment  by  Mr. 
WaddingtoD."  The  question  was  whether  de- 
tendant  was  bound  for  tbe  interest  beyond  Ibe 
date  of  the  matnrity  of  tbe  bond.  Held,  that 
he  wai  not.  After  adverting  to  tbe  strict  legal 
doctrine  that  It  ii  only  Interest  accruing  before 
maturity  of  the  obligation  tbat  is  denominated 
interestla  tbe  tnie  sense,  and  that  that  which 
accrues  afterwards  is,  strictly  speaking,  dam- 
ages for  breach  of  the  contract  of  payment. 
iod  also  to  the  contention  of  plaintiff  "that  In 
oonatrulDg  the  contract  It  Is  not  to  iDe  supposed 
Uiai  the  parties  had  knowledge  of  or  reference 
to  these  legal  distinctions  when  the  contract 
ws)  made,  and  that  businfss  men  regard  the 
iDm  recoverable  after  Uie  principal  is  due.  In 
Ibeir  dealings  with  each  other,  as  interest  In 
tbe  ordinary  sense  of  the  term,  and  not  as 
eomnenssiion  by  way  of  damages."  Chief 
Jusuce  Church,  in  delivering  the  opinion  of 
tbe  court,  said:  "Conceding  the  soundness  of 
Ibis  position  {of  plaintiff's  counsel],  these  rec- 
Ofoixed  distinctions  may  be  resorted  to  by  tbe 
Mfendant  to  prerent  a  techaicml  ot  arbitrary 
3lIi.II.  A. 


construction  agnlnat  talm.  The  true  n)l«  of 
conslmciion  undoubtedly  ii,  that  the  intent  of 
the  pariiei,  to  be  gathered  from  the  language 
and  surrounding  drcumstancea,  is  to  prevau. 
The  Intent  of  the  defendant,  ascertained  by 
legal  rules,  was  to  agree  to  pay  the  interest  ex- 
pressly provided  for  iit  the  bond  only,  but 
when  the  plaintiff  nrges  that  the  defendant  baa 
employed  general  words  goaran teeing  Ibe  pay- 
ment of  interest  upon  the  bond  without  Uml- 
taiioQ,  and  that  these  words  include  interat 
after  as  well  aa  before  default,  and  claiuM  to 
enforce  the  rigid  rule  of  liability  therefor,  it  la 
pertinent  to  aosner  tbat.  by  strict  leiral  rulee, 
interest  as  such  (Mnnot  be  recovered  after  de- 
fault In  the  payment  of  the  principal,  and  that 
sucb  interest  Is  not,  therefore,  within  the  lan- 
guage of  the  contract."  The  learned  judge 
continues:  "We  do  not  place  the  decision 
upon  this  narrow  ground,  but  prefer  to  rest  it 
upon  the  proposition,  that  by  the  plain  and  or- 
dinary meaning  of  language  used  In  the  con- 
tract, when  applied  to  %e  facta  eiisting  at  the 
time  it  was  made,  the  interest  recoveialite  after 
the  principal  became  due,  whether  It  Is  re- 
garded as  mlerest  upon  a  continuing  contract 
eras  damages  for  its  nonperformance,  was  not 
in  the  contemplation  of  tbe  parties  at  the  lime, 
and  was  not  tbe  interest  apectfled  and  provided 
for  in  the  defendant's  contract.  Tbe  construc- 
tion contended  for  by  tbe  plaintiff  misht  ren- 
der the  contract  as  burdensome  as  if  It  had 
been  a  guarantv  of  the  payment  of  the  prin- 
cipal itself,  "fbe  defendant  might  never  be* 
able  to  discharge  the  obligation,  except  by  the 
payment  of  Ibe  principal,  and  in  that  case  the 
result  would  be  to  compel  him  aubstaDtlally  to 
perform  a  contract  which,  it  Is  conceded,  he 
never  entered  into."  The  same  argument,  we 
think,  is  applicable  to  tbe  case  now  under  cod- 
slderstion.     We  cannot  conceive  the  idea  that 


gallon  would  l>e  sought  to  be  extended  in  the 
eDd,  be  would  ever  bare  entered  into  it.  It 
follows,  therefore,  that,  if  bound  at  all,  it  is 
not  because  he  so  intended  when  he  entered 
into  the  contract,  but  because  of  a  contingency 
which  some  technical  rule  required  him  to  an- 
ticipate and  provide  against. 

It  seems  to  us  tbat  a  guarantor  of  the  pay- 
ment of  interest  only, — a  mere  incident  of  tbe 
debt. — as  in  ibiscase.tseDtitledloevengreater 
consideration  at  the  hands  of  Ibe  creditor  than 
one  who  has  guaranteed  the  whole  debt;  and 
the  reason  Is  DoLfartoseel:.  Such  a  guarantor 
cannot  (if  the  theory  of  pUintift  be  correct)  pro- 
tect himself  by  the  usual  statutory  provisions, 
and  is  at  the  mercy  of  both  creditor  and  debtor; 
wboUysnbJected  to  tbe  consequences  of  the  neg- 
lect of  tbe  one,  and  the  failnre  of  the  otbei. 
The  principle  announced  in  the  case  of  Harn- 
iUonv,  Fan  Rfnsseiierjupra.  wasreaasertedin 
Mtliek  T.  Enox,  U  N.  Y.  676,  except  that  In 
the  latter  case  the  theory  that  Interest  accruing 
after  maturity  is  not  In  fact  interest,  but  dam- 
ages, which  seems  to  have  been  in  ellect  dis- 
carded as  a  vital  principle  in  Bamiiitm  v.  Vai^ 
Berutelaer,  is  maintained.  If  tbat  theory  be 
true,  of  course  it  is  an  additional  ground  of  tbe 
affirmance  of  tbe  judgment  in  tbe  case  now 
under  consideration.  However,  aa  wa  under- 
stand It,  to  break  the  force  of  this  tbeory,  ap- 
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pellmnf  ■  eonntel  call  onr  atteotioD  to  tbe  fact 
thai,  w  a  •eiilemenl  of  a  cooiroveny  onns 
pFDdfuE  here  rbls  court  baa  (□  aereral  caaes  de- 
dared  Uaeiiled  taw  with  DHihat.  nberethecon- 
vrotional  raie  of  tatereat  ia  merelj  stipulKlad, 
and  DO  ivorda  empliijed  lo  iadlcale  tbe  co  ei 
iacDPe  i>r  the  rale  of  lntEreat  with  tbe  debt, 
the  conventionBl  rale  ceases  al  the  maturily  of 
tlia  debt,  aDd  tbe  legal  rate  then  begiD»;  but 
that,  00  the  contrary,  wbeo  words  are  em- 
ploved  indlcH'liiR  Ibe  inlenlion  of  tbe  parties 
lo  have  been  [bal  tbe  cooTeotlonal  should  be 
the  rate  unill  Ibe  debt  Bbould  be  pafd,  tbe  in- 
leresl  accrulag  after  maturity  Is  Id  fact  In- 
tereat.  and  not  damnfies,  because  it  ia  so  da- 
cliired  by  expre«a  coDtract.  There  is  force  in 
this  arguBienl,  but  we  ate  Indined,  after  all, 
to  Ibe  opinion,  in  view  of  tbe  peculiar  lan- 
giiaee  of  OUT  CoDslilutioD.  and  the  object 
■ODiibl  lo  be  attaiaed  Id  tbe  caaes  referred  to, 
that  the  dwiiioiia  of  Ibla  court  therein  were 


fnteudad  to  extend  do  further  than  to  deter- 
mlae  what  should  be  ibe  percentage  befora 
mnd  after  maturity  Id  any  given  caae;  and  that 
the  court  In  aoae  of  these  cases  bad  Id  cod- 
temptatloD  the  dhtlDCtioD  twtweea  the  uacoa 
and  menoing  of  this  percentaee  Iwfore  and  Iha 
same  after  mulurity  nt  the  debt;  and  coose- 
qiiently  the  theory  exisiingbefore  tbe dedsioDS 
aa  to  ibis  disiincilon  remains  the  same  nilta 
UB.  whatever  that  may  have  been.  Bui  this  ia 
ODly  one  of  tbe  grounds  suggested  by  Iheconru 
as  a  basis  for  the  rule  contended  for  bj  ap- 
pellees. 

Tbe  case  is  not  altoKelher  free  from  douht, 
but  from  all  tbe  authorities  directly  in  poiot 
we  are  able  to  present  od  the  subject,  and  from 
reason,  equitlly  as  cogent  foe  the  posliion  of 
tbe  court  t>elow  If  not  more  so  than  for  tbe 
opposite  one,  we  arc  of  opinion  that  thrre  ii  no 
trrorin  Ih^  judgmentaf  (iteaui tbelou,  and  the 
lamt  it  thereon  nfflmui. 


PENW8TLTANIA  SUPREME  COURT, 
COMMONWEALTH  o(  Pennsylvania 
Benjamin  F.  JUMEIK  et  oJ.,  Apptt. 


am  Pa.l9U 


MOTX.--(.V(n>l(vi(  aabUitti  for  rcoettrlniji  Oepoitl  In 
b-ink  knoicini;  of  <U  ituolvmcv. 

The  tevlelatlDn  maklnir  tbe  reoelvlDjr  of  depoaiti 
bl  an  tDSiilveni  banker  tnimlnBl  reams  to  tw  ot 
leoenc  origin.  But  It  seems  to  be  exieodlng  Into 
new  Jutisitiollons  trlta  some  rapldltr. 

TbecounlD  Baker  v.tituLe.M  Wis.  863.  menUaas 
aa  ttie  slalea  wblrh  have  adupieil  statutes  lor  the 
puDlsbment  ol  bankers  wlio  receive  deposits  when 
iDMilvent,  the  fuUowlos:  llUnots,  Iowa.  Kaai<H9. 
Louisiana.  Ciilirornla,  MtosourL  South  Carolina, 
■net    Micbliiau,    Wlsonnnto  had   adopted  suoli  a 


rued  by  tbe  m 


wlbly  o\ 


le  list  m 


>•  while  BtmllKrareantBofsrldBDtloat 
tbst  tbe  uonstruollon  ol  ods  hIII  neceeBanly  oon- 
tro]  Id  the  oonniruotloa  of  others.  Tq  Mlsaourl  rhe 
CnnsUtuiinn  eatabllshea  the  Itablltty.  But  It  has 
been  held  Ibat  the  proviiloDs  of  Ibe  HIaaourl  Con- 
atltii lion  are  not  self-en  [orolnB.  Fun  v.  Spaiin- 
horst,  07  Ho.  me,  OveinilInK  Cummlngs  T.  Spaun- 
hont.B  Ho.  Ape.  n.    ' 

It  la  held  that  if  the  Cons)  Itutkm  states  tbst  oer. 
talD  acts  Bball  t>e  a  crlmi',  "Ibe  nslute  and  puniah- 
ment  of  wblcb  sball  he  nresi-ribed  by  law'tbere 
will  benoolfenae  until  tbe  lejdi'latute  basdeSned 
tbeiTlme.    Siate  v.  Battler  IMo.)338.  W.tl. 

And  aM)  tbai  tbe  provision  of  the  Utaaourl  Oon- 
•Utuilon  fnribepuDlsnmentofmanBHerB of  banks, 
wbo  rruetve  deposJia  when  the  bank  Is  Itnolvenb 
doeanoi  aiipljrtoa  private  banker  liut  IsonntlDed 
to  Innirpiirali  d  baukliit  InsULuUons.  Btate  v. 
Eelsuy,  fBKa.KO. 

AltboiiKh  private  hankers  are  Inrlnded  In  tbe 
atnendmeiit  to  ihe  law  panted  In  ISSl.  Btste  v. 
Buck,  IW  Ho.  Se,  IJO  Ho.  47V. 

Oim^UtUbinaUiv  t^ttatatta. 

Thestataies  have  been  attacked  sa  nnoonstitu 
tkinal  111  seTenainaUnoes.  In  Alabaaw  tbe  auaek 
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•pedal  envelopa  with  Intent  to  ratwB 

it  to  tbe  depositor,  wblob  la  afterwards  doo^ 
without  making  tbe  miner  at  any  time  part  of 
tbe  funda  at  the  bank.  Is  not  guilty  of  recelvlnc 
money  from  a  depnallor  wiih  knowlediie  that 
the  bank  Is  Insolvent,  whioh  under  Laws  UflB,  I  1, 
la  declared  to  t>a  embeaalemeut, 

aulriB,iaB^) 

whlob  Impoaes  a  One  upon  a  banker  who  takes 
depofltta  wbenlnaolvent  of  double  Ihe  amount  of 
the  deposits,  one  balltogototbedepasllor.snit  pro- 
vides for  Onprtsonment  In  default  of  payment,  but 
vhlab  also  provides  that  repayment  of  ibo  amouat 
otibedepoelt shall  bea  bariotbeproaecutJan.lstD 
violation  of  the  oonstltntlo  nil  pro  vision  aKalnstim- 

ilSO.    But  In  oiberstatee  having  somewhat  different 

siututestbeatiaoks  bave  failed. 

Bucb  an  act  is  not  dIsbs  lei^lslsllon  within   lbs 
problblilon  ofi 


1.  STH. 


lonal    provli 
;  for  debt.   Bobertson  ' 


People,  a 


.  Smith,  tl  Lane.  L.  Rev.  SM.  tbe  Peno- 
sylvanlaactof  May  B,  ISHB,  was  aiCaoked  aaunoon. 
slltuilonal,  but  tbe  court  without  dlreotiy  paailiiff 
upon  Ihe  question  upheld  tbe  Indlatmunr,  thereby 
Implyimc  Ibat  the  statute  was  oonstltutlonal. 

Such  acts  are  not  unaonstltunoaal.  teker  t. 
Blaie.  M  Wia.  88B. 

IVcet  of  odoptinfr  ezlitfna  nommcladira  In  OeJIMaQ 
thaqfanae. 

Some  effort  baa  been  made  to  defeat  tbe  effect  ot 
the  atatuiea  on  the  ground  that  Ihe  acta  dtd  not 
come  within  Hie  class  oovered  by  (he  name  applied 
by  tbe  statute.  But  It  has  been  held  that  It  la 
ImtnaK^rlal  that  the  statute desrlbsd  theoffaOBeM 
embezzlement,  it  OBDnoi  beuullifled  by  acnnsiruo- 
tion  wblah  reads  Into  Its  provisions  the  detinitlon 
of  emiiezzlemenl.    dom.  r.  Hookafellow,  JIB  Pa. 

ins. 

Bo,  tbe  fact  that  tbe  statutory  dednltlon  ot  lar- 
ceny Is  rcpuKant  to  commoo-law  deOiiltlon  doee 
not  maliathestatutelnvaild.   Stale  v.  BatUcy  iHo.) 


..CoeH^lc 


OoiiinMniiui.TK  ▼.  Jinmr. 


County  COD vlrtln 2  'bem  oF  embezzlement  . 
der  thealmiuie  ag&ioBt  Ibe  taking  br  bankers 
of  movty  from  depogftors  wtira   thej  know 
Uie  bank  to  be  inFolvenl.     Reverted. 

Tbe  facts  are  staled  In  tbe  opinion. 

Mettrt  J.  C.  Bncher,  Iionla  E.  Atl 
■OB,  Chaj-1«H  A.  B»raett.  and  C. 
B*rgB«r  for  arpellanis. 

Meun.  Lok*  B^kar,  Dlitrltrt  Attorney, 
G^orgm  Kankel,  Albert  Mill»r,  aoil  W. 
B.  Woods,  for  appellee: 

Appellant^  recelpiof  Rlre'a  money  Is  vlihin 
tbe  in  even  ss  couatrued  by  appellBnts.  Rice 
wasa  depo»ilor;  he  gave  bis  monej-to  tliein  as 
a  depoaiti  ih<-y  received  IL  Is  It  any  the  less 
a  recelvioK  as  a  deposit  because  It  appeara 
they  received  tl  fniendlng  to  ntuni  a  like 
amount  T 

ir  tbis  were  a  cIvH  proceeding  tbey  would 
be  estopped  from  selling  up  the  defense  that 
their  reMlptof  the  money  was  not  a  receipt  as 

Wharton.  Contr,  §S  8,  707. 


coDtraclnal  reUrJon    belweeu  the  tierson 
glvlQKand  tbe  persoD  receiving,  1*  filae  and 

This  Interprelalion  vrouTtl  amouDt  tn  a  nul- 
Ifflcation  of  the  act      It  vlolnlea  the  principle*   . 
of  strict  coDSiruclInn  aa  laid  down  In  Endlich 
on  Interprelalion  of  Suilules,  p.  403, 

If  the  leEisla lure  bad  lolpnded  tbnt  a  con- 
tractual relation  should ^xlM  b'lwern tlic bank 
and  Its  depoallor,  and  that  without  It  no  con- 
viction sliould  be  bad,  It  could  have  readily  ao 
declared. 

The  te<-bnlCBl  mranins  Is  rejected  as  aoon  aa 
the  Judicial  mind  i>  Haiisfled  'hat  aaniier  la 
more  agreeable  lo  tbe  object  and  inlf  nliou. 

.£ndllch.  Interprelatloa  of  eJtatutea,  p.  101. 

Daan,  J.,  delivered  the    opinion  of   tbe 

Id  September,  1886,  the  defendanu  entered 
Into  coTMrinersMplD  the  banking  buslnen*  U 
Bloomfield,  Perry  county,  with  three  ottiers. 


and  t>e  a  mbdemeanor.  Con.  v.  BflhaU,  U  Pa.  Oo. 
Ct.»l. 

Ltabauy  m  Ota  abtenee  r^latvU. 

Tbe  BWre  failure  of  a  t»ntertodl!oloae  his  tnaolv- 

«nt  oODclltioD  on    recelrlriB   a   depcati   does   noi 

tbe  nKanlDsol  tbe  section  of  itae  New  York  Peoal 
Cbde  lor  the  punlehmeot  of  pervoos  obCalnlQg 
pmpenr  b;  mub  mean*.  People  v.  Hoote.S  N.  1. 
dim.  Sep.  les. 

In  theabeence  oteiprenftatntestbemne  fall- 
ore  of  tbp  banker  to  i«pBr  [DOueT  depoeltbd  wliti 
bim  cannot  be  eint>ezzl(!ment.    People    v.  Wads- 


mon  wealth 


It  the  banker  sublecn  h 


80,  the  mere  fa 
•elftoprowoiitk 
nrllr  maku  htm 
him  subject  to 

■Uaa.  KO. 

WhaHdNt. 

Hiebankr^rla  11nt:1etf  tbe  moner  la  recel 
the  caebitr.    Stare  v.  Cadwell.  TD  Iowa,  VSt. 

Allhiiuiita  dep-jalts  uie  received  contntry 
orders  or  I  he  rnHnagerof  a  ban  It.  If,  alter  le 
Of  tbat  fact  be  does  not  repudiate  the  at 
tcruTD  tbeiD.  bs  win  be  Kultiy  undti  thesta 
Btale  V.  Ellen  (Iova<  «5  N.  W.  XO, 

Tbe  mere  face  iliai  ibe  miiniitierof  ttiebt 
awa;  frum  tbe  clij-  where  (he  buslnera  Is  t 
on  at  tbe  time  tbe  muney  is  taken  bj  < 
will  not  rclleie  blm  Irom  priifcmllon  i 
,    Carrr.SiateiAliL.il8 


SaffitlentTi  of  vToof. 

Tbe  burden  of  proof  la  upon  ibeco 
Com.  V,  BcbsU.  12  Ph.  Co.  Ct.  »». 

Tbe  letil^lature  tuar  make  fBllure  wltbln  ihirtf 
days  after  receipt  of  thedepoell  prima  facie  evi- 
denoeof  tcnnwledire  on  Che  part  ot  the  batikeribnt 

of  thedepoalC    RoDeriaun  V.  Paoiile.  KlCohi.  ZN. 

ret-elred  by  the  baok,  or  mem  receipt  ot  a  deiHiall 
frotUB  cUBtomer  who  la  Inileblei]  to  Che  bank   lor 

cleoC    Com.  v.  Uclamaier.  £  fa.  UlsL  R  \Sl. 

Bo,  under  the  Illinois  act  [be  depnaltiir  miiat  be 
shown  to  hMVpaoiimlly  Inei  tnoneyhy  the  act  ol 
Che  tianltorhefiire«Donvktlon(cin  l^hid.  Tli'Te- 
fore  It  Ibe  money  Ifbroii^hi  mo  court  ihen-  la  an 
end  of  the  iTiawriiilDn.  People  V.  Meailowciurt, 
XJ  Cbiuairo  Leaiil  News.  !S1. 

But  under  tbe  Kansas  act  ibe  laformatKin  nn-d 
nolallCKe  tbal  lunuei'urred  («  any  one  by  imiaia 


Dt  Of  detoDdHDC   Stale  ' 


inder 


biisiiieiwopi'niiluiis  ut  natlmia 
crlbea  cuudliioa  uiKiii  wliii'h  il 
eieiri'd.  t^Iutev.  PIl-IiJo'IuwuI 
trust  company  is  not  xlihln  1I 
the  MlsHiiurlsiBtiile  miikinirit  a  fel 


U  be  Hcleil  under  their  Buihorily.    Slaiev.  Buitley 
Ofo'SIS.  W.41. 

Tbe  wieniittin  act  applln  ti 
themseire*  engngrd  In  tbe  bu 
end  not  mercl]'  10  employeeeul  bunkers  or  I  wnklnii    ' 
oorporaUuDB.    Ilaker  v.  Siau,  U  Wis.  aas. 
hlaMIUy  0/  port  nerHAfp. 

A  partnemhlp  cannot  be  found  KUllIy  of  the 
crime,  upon  prnvf  merely  tbat  tbe  individual 
cariners  were  InBolvrnt  when  the  dcposlls  were  , 
eived.    People  v.  Ucadowcrolt,  a  Cbli-ago  Le- 


Mouey  received  nn  aoertlDCRteof  lepneii  is  ade- 

fioelt  within  the  meantiiH  of  tbe  »lniiilf.    t^iuie  v. 
['odoell.  TV  Iowa,  K2:  Hiate  v.  Satlley  iMo.j  SI  & 


■Bl  News.  ibL 

losolvency  of  tbe  partnership  must  be  charged  ' 
If  the  aiiempi  Isto  render  the  perluershlp  liable.  I 
Com.  V.  Delumaler,  S  Pa.  Dlst.  R.  UL  | 
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statute  when  it  Ig  urable  to  meet  ii 
tbey  bevt^medue  In  the  iirUlnaij  h 
neu.   Bute  v.  Cadweli.  nuj/ro. 


yCoogle 


IM 


PKoraiLTAHU  BurxMMa  OooxT. 


JCLT, 


under  Hie  name' of  "Peirj  Ooniitf  Bank,"  capi- 
tal, 980,000.  In  the  year  1876,  by  death  and 
Teiiremeiit,  the  aninber  ot  partners  waa  so  re- 
daced  aa  (o  leave  but  tbese  two  defeadants, 
wbo  continued  tbe  businen  down  to  March  34, 
1804,  when  the  bank  closed  its  doora  because 
of  undisputed  iDRolvency.  The  defendants, 
from  the  time  the  book  opeoed  UDtll  It  cloBed, 


counties,  ao  that  tbe  personal  attention  tbey 
KHve  tbe  bank's  affairs  during  thai  period  wss 
only  such  as  meo  in  Ihelr  situalion  could  Etve. 
While  often  In  tbe  bank,  they  were  not  (bert 
in  dally  supervision,  exercising  that  watchful' 
ness  the  nature  of  Ibe  business  demanded. 
Bponsler,  itisirue,  was  president,  and  insprcted 
and  passed  upon  much  of  the  paper  discoutited, 
but  be  did  not  walch  the  dailV  balancea  of  cus- 
tomers, and  guard  the  resources  of  the  bank 
from  depletion  bv  bad  banklog.  This  was  In 
trusted  to  tbe  cashier.  When  it  was  organized, 
William  WUIis  was  chosen  cashier,  and  he  re 
maloed  in  IbisposilioD  umil  bis  death  in  1S91. 
when  hU  aoo,  Jamea,  who  had  been  an  assist- 
ant to  hia  father  for  eome  years  before  the  )bC- 
lefe  death,  was  chosen  to  bla  place.  He  then 
coniinued^as  casbler  until  tbe  bank  closed. 
Host  of  the  Important  detalli  of  tbe  manage. 
menC  were  Inlrusled  to  the  father  and  son 
while  cashiers.  In  tbe  interval  of  two  or  three 
weeks  between  the  death  of  ibe  father  and  ibe 
selection  of  the  son,  Sponsler,  one  of  defend- 
ants,  acted  aa  cashier.  Whether  defendants 
realized  the  fact  Is  not  clear,  but  the  evidence 
now  makes  !t  clear  that  at  this  time,  t  ~ 
Janiea  Willis  succeeded  to  the  casblersbip,  Ibe 
bank  practically  was  insolvent,  because  alar^ 
part,  if  not  all,  of  Ita  original  capita!  had  been 
sunk,  and  no  new  capital  had  been  contrib 
uled.  The  bank,  under  tbe  new  casbler,  as  is 
usual  with  lame  Institutions  of  that  character, 
went  llmplDfT  along,  la  hopes  of  betlering  lis 
coniliiion,  whicb.  however,  continued  to  grow 
worse,  until  the  end,  on  Saturday,  tbe  24th  of 
March,  1804,  Some  dajs  before  Its  close, 
Junkin  without  doubt,  and  Sponsler  probably, 
knew  the  bank  was  very  seriously  embarrassed 
for  money.  Their  eipectalioo  of  relief  from 
Ibis  condition  leuot  material;  tbelr  knowledge 
of  tbe  fact  is.  On  Saturday,  the  24tb,  about  a 
qtiarter  to  8  o'clock  and  Just  before  the  back 
finally  closed,  Joslah  Rice  handed  over  the 
counter,  as  a  deposit,  (SO.  Tbe  money  wns 
received  bv  Harry  E.  BonsnII,  a  clerk,  acting 
undej  Willis,  the  cashier,  and  altbongb  aftsr- 
warda  returned  to  Rice,  nevertbelesii,  at  the 
time,  tie  money  was  mingled  with  the  general 
funds  of  the  hank.  After  the  bank  closed. 
Rice  Instituted  this  criminal  prosecuiion  against 
Junkin  and  Sponsler,  bankers,  under  the  act 
of  Ma;  B,  1869.  for  receiving  a  deposit, 
knowing  at  tbe  time  tbe  bank  was  insolvenL 
Being  convicted  and  sentenced  to  flue  and  im- 
prlsonmeot,  we  have  before  us  this  appeal. 

Appellants  prefer  sixteen  asaignmeois  of  er- 
ror to  the  charge  of  the  court  and  answers  to 
points.  With  the  exception  of  the  eighth.  It 
would  be  a  waste  of  time  to  discuss  and  pass 
judgment  on  these  multiplied  complalots  of 
error.  While  tbe  gravity  of  the  consequences 
ot  this  judgment  to  their  clients  doubtless  im- 
pelled conoael  to  preii  them  upon  our  consid- 
81  L.  R.  A. 


eratloD,  tbaj  are  lo  destitute  of  merit  tbat  an 
elaborate  review  li  not  called  for  by  any  dnty 
on  our  part  to  the  commonwealth  or  the  de- 
fendaots.  The  caae  was  moat  carefully  and 
ably  tried.  The  learned  Judge  of  the  coort 
below  in  all  tals  rullnga  displayed  unasaailabla 
impartiality,  and  certainly  delendanls,  unlcM 
as  to  the  assignment  noted,  have  no  ground 
whatever  of  complaint.  All  assiaomenta  ex- 
cept tbe  eighth  are  tberefote  formally  over- 
ruled. 

The  eighth  involves  an  Interpretation  of  the 
act  ot  ltjS9.  That  act  being  very  abort,  we 
quote  it  In  full,  thus:  "Sec.  1.  Be  It  enacted," 
etc.,  "that  any  banker,  broker,  or  officer  of 
any  trust  Of  savings  iostltulion,  national,  state, 
or  private   bank,  wbo  shall  lake  and  r-'— 


that 


ay  from  a  depositor,  with  tbe  knowledge 
.  he,  tbev,  or  the  bank.  Is  at  the  time  in- 
Bolvent.  sball  be  guilty  of  embezzlement,  and 
shall  hie  punished  by  a  fine  in  double  tbe 
amount  so  received,  and  Imprisoned  from  one 
to  three  years  in  the  penitentiary,"  The  title 
of  the  act  is  "An  Act  Relating  to  tbe  Receiv- 
Ineof  Deposits  by  Insolvent  Bankers,"  etc., 
and  tbe  title  is  pert  of  theact,  to  be  resorted  lo 
in  Interpretlne  it  There  are  three  esaential 
elements  which  tbe  commonwealth  roust  prove 
beyond  a  ressonable  doubt  before  tbe  jury  can 
find  the  guilt  wblcta  the  act  makes  punishable: 
(1)  Actual  loMilvency  at  (be  time  tbe  money  is 
received;  (2)  knowledge  of  tbe  insolvency;  (S) 
the  receipt  of  tbe  money  aa  a  bank  depoait. 
As  to  the  first  two  elemenls.  there  was  much 
evidence  tending  to  eatabliah  tbe  fact  of  insol- 
vency on  and  Ions  prior  to  March  2S,  1894. 
and  Knowledge  of  such  insolvency  by  both 
Junkfn  and  Sponsler;  and  the  verdict  of  the 
Jury  on  competent  evidence,  under  proper  in- 
structions, has  established  both  in  favor  of  tha 
commonwealth.  But  did  the  defendants,  aa 
bankers.  In  the  face  of  the  problMtioa  of  the 
statute,  receive  Rice's  money  ss  a  bank  deposit 
OD  the  24ibl  The  essential  element  of  cnme, 
unless  otherwise  declared  by  statute,  is  tbe  in- 
tent to  commit  It,  or  tbe  wilfulness  of  it.  The 
legislature  can  declare  an  act  a  crime,  and 
make  it  punishable,  regardless  of  tbe  intent; 
but  this  statute  will  not  bear  such  interpreta- 
tion. Its  aim  is  to  punish  dishonesty;  the 
moral  guilt  which  prompts  to  falsehood  and 
deception;  for  there  Is  neccssarilv  moral  guilt 
on  (he  part  of  a  banker  who,  wlia  knowledge 
of  Inaolvency.  receives  aa  a  bank  deport  tbe 
money  of  a  customer.  By  necessaij  impHca- 
lion,  when  be  so  receives  ft  be  says  to  tbe  de- 
positor: "My  bank  is  solvent,  and  is  able  lo 
repay  this  amount  when  called  for."  If  sucb 
were  not  the  implied  representation,  relied  on, 
too,  by  the  depositor,  be  would  not  leave  bis 

Loney.  To  constitute  the  criminal  intent,  it 
not,  however,  necessaiy  that  the  banker  at 

le  lime  Intended  lo  defrauii  the  depositor. 
His  intention  to  repa^  may  have  existed.  It  la 
(be  concealmcnl  of  his  present,  to  him  known. 
Inability  lo  pay,  and  In  that  condition  receiv- 
ing, as  part  of  the  funds  of  the  bank,  tbe  de- 
positor's money,  wbicb  be  knows,  without  the 
false  representation,  be  would  not  receive,  that 
'iites  tbe   criminal  inteol.     Waa   Rice'a 

_.   received  aa  a  deposit  of  tbe  bank!    Tbe 

defendants,  In  their  sixteenth  point,  (be  answer 
which  is  the  subject  of  tm  elgbth  aaflgn- 
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COMMOXWBALTH  T.  J'UXKn. 


■Denl  of  errw,  Rqnealed  the  oourt  to  Instruct 
ihejDrr  "ibittK  Ibcy  believed  from  tbeerl- 
dcoce  iW  WillU  wm  ordered  not  to  take  de- 
poilU  on  the  34th  of  Harcb,  1896,— tbe  dif  tbe 
moEie;  of  Rlcewaa  tftkea, — and,  tf  mone;  waa 
UkfD,  that  it  must  be  relurtied,  and  it  was  >«- 
urned,  Ibe  verdict  muBf  be,  'Not  gnlllj.'" 
To  this  tbe  court  made  ansner:  "TbU  point  la 
denlid.  We  do  not  thiok  tbe  quealion  aa  to 
TheLber  tbe  money  deposited  waa  to  be  re- 
lurned,  or  tba  fact  tbat  il  nsa  afterwards  re- 
luined,  la  material  to  the  caae."  le  this  rigid 
btrrpietatioD  of  tbe  act  wdtraatedT  It  must 
he  twroe  in  mind  that  there  wsa  evideoce  to 
whlcb  [he  Jury  were  to  applj  it  In  mahiog  up 
Iheir  verdict.  Tbe  defendant  bad  called  to  tbe 
Hand  B.  F.  Junkln,  wbo  had  been  1)1,  and 
coDfloed  to  bis  room,  from  tbe  lat  of  February 
prev^Dua  to  tbe  !4th  of  Uarch,  the  day  the 
baok  cloted.  He  aisled  be  fint  learned  of  Its 
■lanninff  condllloa  oa  tbe  evenlDK  of  tbe  3Sd 
ofHsrcb.  Oa  Ibe  morning  of  the24lh  heient 
1  menenser  for  Wlllll,  tbe  caabier,  to  come  to 
liu  bouse.     He  came,  and  he  salt)  to  bim: 


will  open  It.  I  moat  open  it.'  'No,'  I  said.  'Jim, 
itl^cloaed  non,  and  jou  can  leave  It  closed, 
lad  Ira*e  it  aland  ]ust  as  ills.  This  thing  muat 
nop.'  He  saya:  'I  can't  close  tbe  bank  in  tbe 
daytime.'  'Why  nolT  I  said.  'Well,  I  can't 
ud  wont  close  it  In  tbe  daytime.'  I  said : 
'Jim,  if  yon  won't  close  aa  I  order  yon  to  do. 
ud  jot)  open  ila  doors,  you  must  not  take 
ODtdepoait  this  dar;  not  over  Its  counter  or 
loyvbcre  else.'  He  saya:  'I  can't  open  tbe 
bank  and  not  tflke  deposits.  Tbat  would 
not  be  banking.'  And  I  aaja:  'I  don't  want 
baakinsc  to  go  on,  I  want  it  stopped.'  He 
ujb:  'I  will  open  tbe  bank,  and  take  deposits 
junne  I  bare  taken  deposits.'  I  said:  'Jlm.it 
pu  do  that,  you  do  It  at  your  peril,  aod  I  warn 
'  joa  aol  to  do  it;'  and  I  said;  'If  ^ou  persiat  Id 
doing  this,  if  you  persist  In  opening  ibs  bank 
■Ciinst  ray  order,  and  taking  deposits  against 
n;  order,  then  take  care  of  youraelf.  £ad  if 
jon  receive  depoeils,  then  make  special  de- 
poilts  of  them,  put  «acta  up  by  Itself,  and  put  it 
by  i)«elf,  and  return  It  to  tbe  depositors.'  and 
lilt  be  said  be  would  do."  This  Etalemenl  is 
corroborated  bv  Mrs.  J'unkin,  and  is  partially 
idiDiued  by  Willis,  tbe  cashier,  tbe  prladpal 
witDnslor  the  CO  mm  on  wealth.  Wl  Ilia  opened 
tbe  bank,  as  he  declared  he  would.  All  tbe 
deposita  except  two  or  three  taken  Id  tbat  day 
•eie  marked  spedal,  and  tbe  money  and 
chpclts  put  in  special  envelopes,  and  afterwards 
relumed.  Ttaty  never  entered  into  or  formed 
pan  of  the  funds  of  the  bank.  Rice'a  deposit. 
u  nntlced,  waa  taken  over  tbe  counter  by  Bon- 
lal),  and.  as  defendants  alleged,  inadvertently 
mingled  wttb  tbe  tiank's  funds;  buttbey  afief- 
vards  returned  to  him  a  like  amoQUt,— (20. 
Putting  aside  for  the  preseul  the  qoeatioD  raised 
u  li>  Juckln's  anawerability  criminally  for  tbe 
lets  of  bis  aeent,  assume  that  he  bad  himself 
been  in  the  Dank  that  day,  and  personally  re- 
ceived Ibis  $20  at  tbe  counter,  and  bad  put  It 
Id  an  envelope,  marked  with  Rice's  name,  to 
be  returned  to  bitn  lu  case  the  bank  closed,  and 
■ben  did  return  to  him  the  same  f'iO,  would 
tbil,  wlibin  tbe  meaning  of  act,  have  been  tbe 
receipt  by  a  banker,  knowing  the  bank  to  be 
31  I.  R.  A. 
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creditbra  senerally,  remaina  separate  from  all 
otber  fuDOs,  and  u  otpable  of  abaoluia  Identi- 
fication, so  tbat  It  may  be  retnmed,  and  is  act- 
ually returned,  Ifaat  does  not  constitute  the 
criminal  receipt  of  mooey  as  a  bank  depoalL 
Tbe  real  depoatt,  whether  on  time  or  call, 
when  passed  over  the  counter,  la  thereafter  the 
property  of  tbe  bank  absolutely.  It  is  tbe  Id- 
lention  of  tbe  depositor  and  the  bank  tbat  the 
latter  shall  thereaf  lei  use  It  aa  Us  own  by  loan- 
ing It  to  others,  and  paying  it  out  on  checks 
drawn  by  others,  'The  express  or  implied 
promise  ot  tbe  bank  is  that  it  will  repay  htm, 
not  that  money,  but  tbat  amount  of  money. 
In  the  case  we  are  suppoeing  the  ioienlton  of 
tbe  banker  Is  to  hand  back  the  Identical  money 
received,  and  tbat  Intention  la  manifeslad,  wot 
by  wbatbeaayi,  but  bywhathedoes,  noton^ 
at  the  lime,  but  afterwards.    This  method  of 


_  .  here,  is  not  an  open,  unequivocal  ob- 
servance of  the  law.  He  subjects  himself  to 
the  peril  of  misconstruction  of  his  real  inten- 
tion, and  Invites  criminal  accuaallon.  Bat. 
unwise  as  mar  be  tbe  conduct,  If  no  intention 
In  tact  eiisted.  lo  appropriate  in  aid  of  his  in- 
solvent bank  the  depositor's  mooey,  and  he  did 
not  Id  fact  so  appropriate  il.  he  Is  not  a  crimi- 
nal. If  such  a  transaction  is  not  a  depoeil  by  a 
depositor,  if  there  be  no  contract  to  which  tba 
miods  of  both  parties  assented,  then  it  la  not 
within  the  terms  of  tbe  act.  Penal  atatuiea 
which  inflict  punishment  must  be  etrictly  cou- 
strued.  If  Jnnkln  himself  would  not  bi.V; 
been  guilty,  had  he,  under  such  clrcum glances, 
peifioually  received  the  money,  he  would  not 
be  answerable  criminally  if  be  instructed  bis 
agent  to  so  receive  it.  Whatever  may  be  tbe 
anawerability  of  tbe  principal  for  the  wrongful 
act  of  his  agent  in  civil  actions,  he  Is  not  an- 
swerable criminallj  when  the  act  la  lo  poeltlve 
^ifobedlenoe  of  his  explicit  Instructions. 
Willis  was  Ibe  agpnt  In  control.  Bonsall  was 
bis  subordinate.  Whether  the  nezlect  to  spec- 
ially mark  Rice's  depodt  wus  wilful  or  load' 
verieoton  their  part,  tbe  act  cannot  bo  imputed 
to  Jonkln,  whose  orders  were  directly  to  the 
contrary;  end  if  be  is  believed  in  liis  slalement 
that  be  bad  been  confloed  to  his  room  by  Ill- 
ness for  months  before  and  months  afterwards. 
he  cannot  eveo  be  accused  of  neglect  to  per- 
sonally attend  In  tbe  back  on  thai  day  to  see 
that  his  orders  were  executed. 

As  to  tbe  otber  defendsnt,  William  A.  Spon- 
sler,  there  Is  testlmooy  tbat  (or  a  year  before 
tbe  bank  closed  he  had  been  so  ill  as  to  be  con- 
fined most  ot  the  time  to  bis  bed.  On  the  day 
It  closed  be  was  in  every  dangerous  condition, 
and  wholly  unable  to  even  converge  on  busi- 
ness affairs.  Because  of  his  disability,  about 
a  week  before  the  bank  closed,  be  had  given 
bis  SOD  power  ot  attorney  to  take  his  place  In 
tbe  management.  The  aon  lesllfles  that  be 
came  to  Bloomfleld  from  Newport  on  Satur- 
day, the  a4tb,  and  alxtui  II  o'clock  in  the  fore- 
noon went  into  tbe  bank,  and  gave  Willis  tbia 
Instructlont  "James.  I  tell  yon  what  I  want 
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us  PBnwrLTuoA  Surmnis  Oorax.  Jixt, 

Sontoio,  All  tbeBWDCT  tbatjoaUkefdlo-ihrrr:  If  Ibej'  Mimd  from  ibp  ntdenfla 
■7  I  Kant  jtm  to  kcrp  M|«raic.  nch  paicel  Willit  nerira)  socti  cxdm,  (beo  defendant! 
te  tl>el(.  •ad  Dol  ro  rrcriTc  ft  ai  a  (trposiL  '  wnv  not  paitty.  Tlip  eaari't  anaon'  waa,  in 
Kn^il  M  ilfrir.and  on  Mondaj  rMnni  fl  lo  tBea.  tli>t  i(  wsa  inimaicriil  wiMt  (Ikt  be- 
cacfa  nf  ibempccliTe  panir*  <tho(kpaaitMlor  Neird  from  ibU  rTvlram.  Tbia  inalmrtion 
left  Ibe  moDrf  «hh  joo.  He  nid:  '1  witi  do :  maj  faive  c^malnj  In  Itip  coaiicliaii  of  defend- 
•o.'  And  be  laid:  That  U  what  Jadgr  Jnn- 1  anta.  We  Ibink  ilie  leanwd  judge  of  tbe 
Ud  lold  me  I  abodld  do  tbia  morning  and  ibat ;  ooart  brion  mistakenlr  gaTe  too  ri^  an  in- 
iawbatlam  iiiag.'"  Am  Rice'adepMit  waa  irtprcuikm  loibr  act  of  188>  in  favor  of  iba 
BHdeat  a  qoarierlnSn'ctoeklo  IbeanemoOD.  common  weal)  h.  Undo- thai  intrnMvUlion  Iba 
wbes.  aaalUfvd,  Bi-co«diDgloboibdeteiHlaDti*  Deflventaiooomiieteat,  and  unfortunate  banker 
inainirtioiH.  tbai  or  no  otber  iDoitey  waa  lo  be  can  be  conrieted  of  a  aeriooa  ctiote,  aa  well  •• 
ncrtTcd  atabankdepoait,  ItfoIlowaSpDiialec^l  tlie  swindling  and  disboatat  out.  Tbia  waa 
rilna-fnn  fa  tbe  aame  aa  Junkin'a  not  Ibe  objm  of  tbe  art     ITthe  tegUature  in- 

Muclt  of  ibe  tertlmoDT  aa  to  tbe  inrtmctioiia  I  tend  aucb  leault  it  moM  be  accomptisbed  by 

eren  Wil1>a  wm  coniradtctorj  in  its  cbararter,  |  a  law  leaving  no  reaaonable  doubt  ea  aucb  to- 
t  fn  pBMiiig  on  ttala  aMignment  of  error  we ,  teoiton. 
mpat  aMOme  tbe  deCndanta'  aTcrmenta  lo  be       Tit  SvOgmtnt  it  nunti,  nd  •  A  /.  A  a, 
tbe  fact,  becaniie  Iheir  liiternth  ptaycT  for  In-    awatded. 
'II  onlj  aaked  the  court  to  aar  to  tbe  1 


WEST  TIRGINU.  SUPREME  COUBT  OP  APPEALS. 

Oliver  N.  EOEN  et  ol. 
F.  W.  BARTLETT  et  ai..  AppU. 


I,   An  owner  In  Xaa  almpla  mmk«B  an 


le  credit  of  tbe 
Art«ri 


APPEAL  by  defcndaoli  from  a  decree  of  Iha 
Circuil  CiouTt  for  Harioo  Coudij  affirm- 
ing: a  decree  of  tbe  trial  court  in  favor  of 

plaiolifTs  in  an  acljuo  brought  toeDJoiii  Ibede- 
,  liverj  of  certain  oil  or  iu  proceeda  Lo  appel- 
,  i  Innta  who  claimed  under  ao  asaipomcDt  from 
I  '  the  life  Eeonot  of  the  property.  Benerted. 
The  fac'H  are  staled  in  the  opinion. 
Meurf.  W.  S.  Heredith  and  John  Bjm- 
>   ael.  for  appctlaQl^r 

Defcndauls  Barllett  and  Brand  are  entitled 
lewiir.  lopii-wHrinonwiiBiiiiaraiineyioneiinni-  tO  tlie  OiiC  half  of  the  rojallj,  or  Ihe  one  aii- 
Tljied  molfiy  of  i  tie  one  ixta.-aib  part  ,.f  aU  tho    ,,.,.^,1,  ^f  „„  „f  ,i,g  ^ii  produced  from  aaid  wells 

2n»' oVi  r;^r.%  fo"or  Vr^.'f-IX^be'-l^nr  «Z  I  ^^'T'"  "'  ^'"^  ""  ^'^°^  "'  '^"""'^  °' 

granla.  and  convey.  iLcli-nd  in  fee  alaiMe  to  bw,'"*'^,'^""«„      .  ^  „    -^     ™„,     ^ 

MI  chililrcn   io<«uh  une  a  uarL  bv  moiM  and         Uvtt  V.  Hunt,  7  W.   Ta.   381>;  ChandUrr  r. 

b...m<H  Id  ismHlacsretion  or  niuural  love  and  af-  K'"""^'""' ^^   <^n'-  267;  3  Devlin,  Deeds,  !,fil. 

ft-unciii.  livii™d  or   iieiieral  warninty,  "except  |      The  lifeienant,  whether  by  curiesv  indciwer, 

tliat  ilio  iiany  (i[  rbr  wound  iiarL  lake*  tbe sjiue   or  by  Ibe  act  of  tbe  pHrIii-!>,  ia  entitled  always 

iutijivt  II)  ifiiv  l<wip  lor  oil  or  gaa  mudebr  tbe.  to  occupy,  use.  and  control  tbe  laad   in  all  re- 

pariy  of  the  Hn.i  imrt  or  any  aiile  of  royalty  for  j  spccts  and  for  all  purpoaea  so  as  10  derive  tbe 

oil  or  iriiB iiiiicJi'  by  hini:"  and.  tiy  theauine deril,   greuTcat  bini'flt  and  profit  Iberefrom,  without 

be  ri'iiiiii-  tiili  c  nil  I. .1  of  hhiiI  liiiid  in  uJI  res:<.'ow ,  commilling  whsle. 

tb'-r.   fl"  ..'li'w -ir  ™  bl'''''l       d    II     ""'d      A        Tipaemao,  Real  Prop.  §  73. 

«h"  i^riii'id  mil  111  I'll"'  |p|l)cTln<>!1n  'lurinrQillimi  *  '''*'^  "'  '^°''   **"'  '''*  ^'*  ""^  ""'^   P*"" 

ties.  '//.(./  iiicoiii-iitfiiiii  rovBiiy  itdwioi  njibt  P"""^  "'^  ""'"'"^  and  excttvaling  for  oil  Vesta  a 

Ui  I'licK'iiMiii  Icir  llli'iiiiil  III*  liininloi'!'  diiriuiiilie  j  Corporeal  loler<'»t. 

(xiiitiii n;  ot  Mil'  t~ii>ie  for  lite,  and  not  to  Uie       BiiTktT  T.  DaU,  8  PitUb.  190,  8  Mining  Rep. 

owneieltilVeof  IIi)-e!ilHlceii>uciantllicn-on.         B04. 
fl.    The  tenant  of  a»  estate  rop  llta.  unless  |      Oil  In  place  is  realty,  but  It  becomea  person- 

rp"tni1iivil   by   c^ien'ini  or  ajin'innic,   baa  o   "'^ 'ly  "''"'''"'"*■— "''•'OS  Hie  leasee  under  Ibe 

rluiit  lo  (lie  lull  eojNvment  and  iise  of  tbe  land  i  Nay  Icnsu  hi\d  a  perfect  rl<.'bi  to  do  and  is  do- 

atid  iill  liB  vnillU  iIuHok  his  e^liito  Ilicrpln.  In- 1  JD^  wit  Ida  (be  liretime  of  l::iij'ib  Kerns. 

cliidiiitr  mliio-  ot  oil  .>r  mw  oi.im  wiiou  bis  Ifie         Williamioii  v.  Jane*,   88-W.  Va.  231,  25  L. 

esli.lii  lifuiiii'.  or  liiwliilly  oiK-nod  and  worked    R   A.  :1'2S. 

duUiiKtbeoiliiienceoIiuubciuio.  WhcD  proflta  reHult  from  property  in  which 

.„..__  Ihere  ison  estate  in  reversion  or  re  in  a  in  der,  and 

■lleudnoiea  by  Hou.  P. „!,„  »„  estate  in  poesewion,  Ihey  follow  tho 

ijSbi  of  poRWsebn  nod  ea  to  Ibe  person  wbo  ia 
^     milled  to  the  pos^essionat  tbe  time  when  tbey 
Kola.  Hcerucd  or  became  due. 

Fur  rtjibi  or  dower  tn  mlnea,  lee  Seexor  v.  Uc-        ^^">  ''■  DeQroodt,  98  Bio.  IW,   U  Am.  8L 
CRbe<Ulub.ilSUIt.A.£lT.  |  liep.  631),  note, 

8t  L.  H.  A. 
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EOKM  T.  BAKTI.EIT. 


ISS 


It  la  not  wante  Id  &  tenfiiit  In  dnwrr  of  coal 
ItndB  to  take  cotl  to  aoy  extent  [tom  n  mine 
•Iread;  opf n,  or  to  iliik  nen  BUafu  Into  ibe 
MiDP  veins  of  cotJ. 

Vmiek  y.  Pun/ear.  1  Raorl.  (Va.)  a5*t,  10  Am. 
Dec.  rSS;  Flnrllap  v.  Smith.  6  Munf.  Uii  8 
Am.  l>ec.  73-i;  Maeavlajj  t.  Ditmal  Swtmp 
land  Co.  Z  Rub.  (Viui  SOT:  L^ntn  y.  iZeJiJto, 
TS  III.  105,  24  AtD.  Rep  2S&. 

Bo  far  u  tbe  ligbia  of  Uie  life  tetinnt  are 
eonc^roed,  there  Is  no  dleilnctlon  belifecD  ■ 
mine  open  si  Ibe  be^nnioK  of  Ibe  ralate,  itnil 
tbe  rigbl  lonpeD  one  at  Ibat  time,  wlilrli  rigbt 
b  or  ma;  be  exerdsed  at  any  lime  during  tbe 
coDtfnuance  of  the  life  lenBDcy. 

Pridds  V.  Oriffiffi,  ISO  01.  860 

Mtnrk.  Alfrad  Caldwell.  W.  P.  Hub- 
bard, Ruhftel  Hwdeu,  and  Trmnk 
HKjden  also  for  appcltaDta. 

Meun,  John  A.  HatoUnMH,  A.  B. 
FleauBiog,  C  N.  Araetti  uul  Chftrles 
Powell  for  appellees. 

Holt,  P.,  dellTerpdlbeopfDlonof  tbe  conrt: 
F.  W.  Btinlelt  and  H.  P.  Brand,  appellanta 
on  appeal  from  a  flnal  decree  entered  b;  (be 
drciiit  cniirl  of  Marion  county  on  Ibe  261  ii  day 
of  Hay,  18fl4,  giving  Eoen  ib«  oil  in  quealiun, 
■»  Bpiinst  BHitlett  end  Brand,  the  n^Terse 
claimBD's.  On  the  19ib  day  of  Beplember, 
189-^,  dtfrndant  Elijah  Kems  waa  the  owner 
In  fee  simple  and  occupani  of  a  tract  of  lind 
of  7S  acres  sill lale  in  Harion  counly.  onWLiel- 
Ktone  run,  nitbln  tbe  productive  part  of  the 
Munningion  oil  field,  aa  shown  by  (he  event. 
On  (hai  dny  be  executed  to  C.  8.  Nay  a  letise 
for  that  part  north  of  (be  county  road,  to  mine 
and  operate  for  oi!  and  gas  for  ihe  term  of  t  ve 
years,  and  as  much  longer  as  tbe  premises 
mieht  be  oneraled  for  nil  and  gas,  at  a  royaliy ' 
of  one  eielilb  of  tbe  oil  delivered  In  tbe  pl|)e, 


pkintifTO.  N.  Koen.  Bydeeddaieil  3Htb  of 
September.  1893,  Elijah  Kerns  had  snld  and 
conveyed  to  O.  N.  Koen  the  undivided  molely 
of  tbe  one-aixleentb  part  of  all  the  oil  and  gas 
produced  and  saved  from  aald  land  bo  IcHHod. 
By  deed  daled  BOth  Beplember,  1893,  O.  N. 
SocD  sold  and  conveyed  one  undivided  two 
thirds  of  bis  interests  convevcd  to  him  by 
Ecms  to  Tliomton  F.  Koen  and  J.  T.  Koen 
OlivtT  N.  Koen,  by  deed  dated  October  6, 
l8S-t,  sold  and  s^slnied  (be  Nav  oil  lease  to 
thi-  Sonih  PeDD  Oil  Company,  who  opened  the 
mine,  found  oil,  and  are  producing  It  in  large 
quaDiities.  Elijah  Kerns,  by  six  separate 
deeds,  dated  December  8,  18G3,  for  natural 
love  and  afTecllon,  sold  and  conveyed  In  sever- 
aliv.  by  meies  and  bounds,  to  bis  six  several 
cblldreu,  in  fee  simple.  In  ezpeclannr  on  the 
grantnt'a  life  Male  thereby  relalnecl  and  re- 
served to  himaelf,  the  said  trad  of  land  leased 
as  aforesaid.  Whatever  interests  tbeaeexpect- 
ant  owners  of  the  inberitanca  bad  came  liv 
various  conveyancei  to  the  plaintiSs.  O,  N. 
Knen  et  at.  These  deeils  to  the  children  Hre 
(11  alike,  and  any  one  will  Answer  our  present 

Elijah  Kerns  to  Zmdlne  Hays.     Deed. 
This  deed,  made  this  8d  day  of  December, 
in  Ibe  year  1W2,  between  Elijah  Eetus.  of 


Marion  county,  Weet  Virginia,  graotnr,  of  Ibtt 
fitst  part,  and  Eracline  Hays,  of  the  same 
county  and  state,  grantee,  of  the  aecnnd  part, 
wituesseth:  That  for  and  in  eonaideraiton  of 
the  love  and  affection  of  tbe  said  Elijah  Eerna 
for  his  aeid  dauicliter,  Emeline  Hays,  fnrmerly 
Emellne  Kerns,  and  other  valuable  consittera- 
tiona,  Ihe  parly  of  the  flnt  part  does  grant  and 
Convej[  unto  the  party  of  tbe  seeunil  |<art  Ibe 
following  described  real  esiate,  lo  wli;  Airact 
or  parcel  of  laud  lying  on  Whetstone  run.  in 
Mannin)!ton   district    of    Mailon   coiinlr,  ad- 

Elniog  lands  of  Ilacbel  A.  Jooe;,  M.  E.  IIol- 
rt.  C.  C.  Fox,  aod  NImrod  Haja,  and 
bounded  as  follows;  'Beginuing  al  a  sione  by 
tbe  road,  and,  with  tine  of  satd'Rsehel  iu 
Jones,  8.,  M  B-.  88  pnli-a,  to  pninlers;  tbence, 
with  Holbert's,  S.,  16  W..m  poles,  to  poin- 
ters, to  C  C.  Fox;  and  wlih  bis  line,  N., 
71  W..  S81,  (0  stone:  and,  with  the  road  and 
Hnvs'  line,  W..  60  W..  1-  polea.  lo  atone;  N., 
68  K.  10  poles  lo  it<in^:  N.,  84  E  ,  18  p>Je% 
to  the  beelnulng,— coDlalninc  nine  |9)  acres, 
more  or  leas,  with  its  appurtenances  sad 
privileges.  And  tbe  party  ol  tbe  flisl  part 
covenant*  with  tbe  party  of  the  second  part 
that  be  has  good  rlirht  and  title  to  said  prop- 
erly, and  thai  tliey  will  warrant  generNlly  tbq, 
tbe  same,  except  that  Ibe  arcona  party  take* 
the  same  suhjecl  lo  any  lease  for  oil  or  gaa 
made  by  said  first  parly,  or  any  sale  of  royalty 
fnr  oil  or  gss  made  bv  bim,  and  tbnt  the  aaid 
first  parly  retains  full  control  of  said  land  In 
all  reapeciB  and  for  all  purposea  during  hts 
lifetime,  and  the  second  parly  lakes  said  land 
as  her  full  share  of  said  Elijah  K'-rns'  real 
es'ate.  Witoeas  the  following  sjj-uature  and 
seoL 

bti 


Elijah  Kems,  by  deed  daiert  l»lh  November, 
1P93,  in  e-insldentiioD  of  (3  400,  sold,  granted, 
ao'l  conveyed,  by  deed  of  irerieral  warra  (y, 
top,  W.  Bartlett,  H  P.  Brand,  and  another 
the  undivided  one  sixteenth  part  of  all  oil  and 

?in  tn  and  under  said  tract  of  land  of  75  acrea. 
Iiis  one  sixteenth  of  Ibe  oil  which  the  Sou tb 
Penn  Oil  Company  has  proiluced,  and  is  now 
producing,  aod  piiitlng  in  the  pipe  line,  is  tbe 
mailer  now  In  conlroversy.  Tbe  plalniilTs.  O. 
N.  Koen  and  others,  claim  ft  by  viitue  and 
effect  of  the  deeds  from  Kerna  to  his  children. 
F.  W.  Barilett  and  H.  P.  Brand  claim  it  b^ 
virtue  of  the  above  deed  from  Eems,  the  liw 
tenant,  by  reservation.  Koen  claims  il  iishiiv- 
Ing  psi'sed  to  tbe  children  aa  owners  In  fee  in 
eipeelancy  by  rach  deeds.  Koen  file<l  hla  lull 
lo  prohibit  the  pine  line  from  delivering  It  or 
Its  proreeds  (o  BanletL'  Barilett  suswered, 
setting  up  Ilia  (ille  a*  tbe  owner.  The  in'er- 
uiedliie  court,  by  decree  of  Md  March,  1891, 
put  It  in  tbe  bands  of  a  receiver  to  sell,  and 
holds  the  proceeds  for  Ihe  one  who  should  be 
held  Iq  he  entitled.  The  intrmedlaie  court, 
by  decree  of  Seib  May.  Wi.  held  thai  Barilett 
and  Brand  were  tiol  entitled  (o  (be  said  one 
sixteenth  of  said  oil  in  the  pipe  lines,  but 
that  plaintiffs,  O.  N.  Koen  and  nihrrs,  weie 
entitled  thereto,  and  decreed  accnrdiogty.  On 
appeal  to  the  rlrcult  roiirt.  bv  decree  of  De- 
cern l>er  4,  16M,  the  decree  of  the  Inlermedlale 
court  waa  afhrmed,  and  Baitlett  and  Brand 
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■ppesM.  The  point  Id  dlipiite  tnnii  on  tbe 
le^  eflect  npon  tbe  rl{[bt  to  the  dl  produced, 
u)d  put  In  tbe  jdpe  line,  ander  the  oil  laue  of 
tbe  deeds  from  Kenu  to  bli  ctafldren. 

It  ii  DODceded  on  botb  ildes  ttut  Blljili 
Keroi  K»ve  %  rig^t  to  mine  for  oil  and  gu,  and 
that  the  South  Fenn  Oil  Company  hai  pro- 
duced, and  ii  produciog  It  lawfully,  and  plac- 
iag  it  Id  the  pipe  line,  a«  proflla  pnxluced  and 
iMulnK  from  the  mlnea  of  the  freehold,  not 

opened  Id  (act  nntll  the  — day  of ,  18B3, 

after  the  coDT^ance  to  tbe  chlMren.  It  is 
ooDCeded  on  both  sides  that,  by  these  deeds  io 
U*  cbildreo,  Kerne  rednced  himself  to  s  lenaat 
of  a  coDTentlonal  life  estate,  seised  of  the  pres- 
ent fieehold  estate  In  poesesBion,  aubject  to  oil 
lease;  while  bU  childieo  became  the  ownersln 
fee  Id  expectancy,  rested  In  rl^ht  of  preseot 
owDeishlp.  but  Dot  haTing  tbe  Hsbt  of  present 
pOMualOD  and  enloyment.  S^  Eantv.Svnt, 
7  W.  Va.  88>,  SKI.  Whether  It  U  with  or 
without  impeachment  for  waste  is,  In  the  view 
bere  taken,  immaterial.  That  a  fee  may  well 
be  granted  with  reaerTStion  of  the  usufruct  for 
Hfe,  see  Ontb  T.  Bog«r»,  12  8  C.  5«4,  82  Am. 
Bep.  811;  Wavgh  y.  Waugh,  84  Pa.  350,  34 
Am.  Rep.l81;flc«,  SmitA,  v,  Oradi/.  2DeT.  L. 
8S9;  Haleh  y.  TAomp^,  8  Dev.  L.  411;  HodgrB 
Y,  9pk«r,  7S  N.  0.  233.  Bearing  on  the  quea- 
tJoD  iDTolved,  webave.  among  others,  tbe  cases 
of  Fin^t  Y.  Smith  (18I8I  S  Stunf.  14S,  8  Am. 
Dec.  788;  ftwcA  v.  Pvmear  (1822)  1  Rand. 
(Va.)  a68,",10  Am.  Dec.  (528;  Macaulay  v.  DU- 
nal  BitamvLand  Go.  (1848),  3  Rob.  tVa.)  507, 
SSS;  and  WiUiamion  t.  Jonet  (18S4)  SB  W.Te. 
S81,  3S  L.  R  A.  333. 

UDon  the  strength  Xit  these  cases,  it  la  oon- 
ceded  by  both  parties  tliat  mines  of  oil  and  of 
ffas  In  place  are  land,  and,  as  such,  go  wiih  the 
Inheritance;  and  it  mnst  be  conceded  that  (he 
Itfb  tenant  U  Tested  with  tbe  ownership  there- 
of as  land,  as  being  seised  of  tbe  immediate 
freehold  in  his  possessioo,  which  possessioD 
extends  from  top  to  bottom,  to  the  subsurface 
as  much  as  to  tbe  surface,  — in  other  words, 
to  the  land  aa  a  whole, — or  the  (enaat  for  life 
has  a  freehold,  as  well  as  tenant  in  fee  (Co. 
Litt.  4Sb;  4  Comyns.  Dig.  63);  and  that  llie 
owners  of  the  intierltance,  have  no  more  right 
to  approach  by  a  tunnel  aod  break  and  enter 
his  Buperflcisl  close,  than  thev  have  to  br^ak 
and  enter  hfa  close  on  tbe  fiurfsce.  Theirestate 
of  inheritance  b  vested  in  rifrbt  of  Interest,  but 
not  In  right  of  eDloyment.  Their  estate  is  ex- 
pectant on  tbe  determination  of  tbe  life  estate. 
It  Is  tbe  duty  of  the  life  tenant  to  spare  and 
preserve  the  corpus  pf  the  inheritance,  and  of 
Uie  owners  of  the  fee  in  expectancy  to  wait, 
for  they  have  no  present  right  of  use  and  en- 
joyment, and  cannot  exercise  any  rl|;ht  by  an- 
tldpation;  and  their  respectlTetfutiea  point  out 
their  respective  rights.  It  Is  further  conceded, 
on  the  strength  of  these  cases  and  of  tbe  boolts 

eenerally,  that  if  these  mioes  of  oil  and  gas 
ad  been  open  when  Eerns.  by  cutticg  down 
his  fee.  cnine  lu  as  tenant  for  life  of  the  imme- 
diate freehold,  then  he  would  have  a  Hgbt  to 
worktbcm  during  the  conlinuanccofhla  estate, 
and  take  tbe  issues  and  profits  thence  produced; 
for  these  two  are  derivative  parts  of  one  estate: 
each,  in  quanlity  of  ownership  and  order  of 
en  Joy  men  I,  I«  measured  and  determined  by  time; 
•nd.  tboD{^  hoth  arc  veated  In  right,  the  life 
81  L.  a  A. 


tenant  baa  the  hither  sq;ment,— the  Immediate 
freehold, — and  therefore  the  sole  light  to  hold, 
use,  and  enjoy.  And',  if  the  mine  Is  "open" 
when  he  comes  in  tlien  we  conclude  that  the 
one  who  had  the  right  to  say  has,  by  hia 
actions,  which  speak  louder  than  words,  mani- 
fested his  intention  that  it  may  be  worked. 
Hence  tbe  life  tenant  may  lawfully  mine,  sever, 
and  convert  the  mineral  from  land  into  person- 
alty; and  this  is  sometblDi;  in  which  the  owner 
of  tbe  upectant  estate  of  inheritance  has  no 
right.  He  has  a  vested  right  in  it  as  land,~ 
nothlog  more,— and,  tf  the  severance  is  unlaw- 
ful, may  sue  at  law,  enjoin  In  equity,  and  have 
an  ac«mnt  Vnheriiiy  v.  Tudcrr,  31  W.  Va. 
931.  But  wbenj  by  lawful  severance,  itceases 
to  be  land,  bis  right  ceases,  and  the  owner  of 
the  immediate  freehold  takes  the  Issues  and 
proBts;  for,  under  the  law,  he  has  a  right 
to  tbe  full  enjoyment  and  use  of  the  land  and 
all  Its  proQts  diiring  his  estate  thereio.  2  Bl. 
Com,  123;  WilliaTM  v.  Pennon  (1862i  38  Ala. 
299.  806:  (hvueh  v.  Puryear,  1  Rand.  (Va.)258, 
10  Am.  Dec.  038;  1  Minor,  Inst.  64b;  Wms. 
Real  Prop.  17ih  ed.  137;  1  Crabb,  Real  Prop. 
S 100;  TIedeman.Eeal  Prop.  §S  3-75;  Kerr,  Real 
Prop,  g  688;  Jaektm,  Murphy,  v.  Van  Heeten,  1 
Sbarswood  ft  B.  Lead.  Oas.  Real  Prop.  161, 
200;  HacSwinney,  Mines,  pp.  46,  47;  2  Minor, 


exhaustion;  and  It  is  settled  Isw  that  the 
rents  of  an  open  mine  are  income  snd  go  to  tlic 
leuanl  for  life.  Rankin'*  Appeal  (Pa.)  2  L  R, 
A.  429.  Lawfulness  of  seversDCe  and  conver- 
sion  into  personalty  seem  to  t>e  tbe  reason  of 
the  doctrine  of  the  life  tenant's  right  to  the 
rents  and  profits  produced  from  open  mines. 
A  mine  lawfully  leased  to  be  opeot^l  is  sd 
"open  mlae."  within  the  reason  of  the  rule  as 
laid  down  In  these  cases;  and  when  lawfully 
opened  and  worked,  as  in  this  case,  during  the 
time  that  the  freehold  estate  of  tbe  life  tenant 
continues,  tbe  profits  issuing  thtrefrom,  thus 
lawfully  severed  and  produced, belong  of  right 
to  him:  for  the  term  "profll"  In  law,  compre 
bends  tbe  produce  of  the  soil,  whether  it  arise 
above  or  below  tbe  surface,  including  product 
of  mines,  as  well  as  tbe  herbage  growing  od 
the  surface. 

In  tbe  Istler  part  of  the  clause  of  general 
warranty  flie  grantor.  Elijah  Kerns,  in  tbe 
deeds  to  hia  cblldreD.  makes  an  exception  re- 
quiring the  grantee  to  take  subject  to  ibc  lease 
for  oil  and  gaa  snd  his  sale  of  royalty;  and  it 
is  said  that  inasmuch  as  tbe  grantor  stops  there, 
not  cxcppiing  the  unsold  part  of  the  royalty, 
tbcref  n  he  meant  it  to  go  with  the  estate  in 
fee  in  uxpectancy,  granted  to  hischildren.  But 
the  answer  is,  that  was  the  place  to  except  what 
he  had  parted  with,  and  what  be  reserved  and 
retained  found  its  proper  place  in  the  clause  of 
reservation,  retaining  a  life  estate,  and  as  as 
incident  Ibereof. 

This,  in  my  vipw,  decides  the  case  in  favor 
of  Bartlett  and  Brand,  and  requires  the  two 
decrees  tbey  complain  of  to  be  mtned,  for 
they  are  tbe  grantees  of  the  life  tenant,  and,  as 
to  the  one  dxteesth  of  the  oil,  bave  auceeeded 
by  purchase  to  bis  rights. 

Itohearing  denied. 


lyCoogle 


John  BELL.  I%f.  in  Brr. 
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aroTember  IB,  MB.) 

ERBOR  to  (be  CliGuIt  Court  for  HonoD- 
eillk  Conoty  to  ie*jew  »  Judgment  io 
(»TOT  of  plaintiff  Id  an  actloD  brouKht  to  r«- 
corer  damiEe*  for  iDJurlea  alleced  to  bave  beeo 
Ntued  t^  nofn  belon^g  to  defeDdaiit  whicb 
«ne  UDlawfullj  permtii«d  to  nm  at  lanre. 
WritditmitMd. 

Tbe  tacla  are  tlated  Id  tbe  opiniOD. 

MtMin.  OMUpys  C.  8tnrfl:laa  and  Joaeph 
MorelAnd  for  plaintiff  In  error. 

Mr,  L.  V.  Keek  for  defendant  in  error. 

Holt.  P.,  delivered  llie  opioioD  of  tbe  col_  _. 

An  aciioD  of  treapaM  before  a  joaliceof 
UonoDfialia  Conntv,  taken  bv  certiorari  to 
ibt  circuit  coort,  Judgment  of  [he  Jiulice  set 
uidc,  caoae  retdDed  and  tiled,  <ie  noBo,  and 
btouRbt  bere  by  defendant,  Bell,  on  the  ground 
of  bTOltring  tbe  oonattlutioQallty  of  tbe  law  od 
wbleh  tbe  action  te  founded.  Chapter  77  of 
ibe  Acta  of  187S-T8,  p.  175,  protridea  (sea  1) 
Uiit  it  aball  be  unlawful  for  owner*  to  per- 
nd  ibdr  boffx  to  run  at  large  In  the  county  of 
HuiisoD;  giTingtbeowoerof  tbe  propertfln- 
jiredbjhogemnntng  at  large  double  dam&gM, 
ud  a  lien  on  the  hoga  for  tbe  pajment 
UicRof,  and  tbe  right  to  distrain,  and,  after 
lolice,  to  tell,  etc.,  a*  could  be  done  si  com- 
Bwn  law.  The  clauae  here  brought  in  quea- 
tion  a  the  following:  "The  provisions  of  thia 
Id  bhall  extend  to  all  tbe  countiei  In  tbe  state, 
provided,  that  the  conntf  court  may  upon  the 
Kiitiou  of  100  voieta  of  (he  county  direct  to 
i»n  ih«  aame  enforced  in  their  said  county  or 
in  an?  dittrict  or  dietricla  tbereof."  On  the 
Ulb  day  of  November,  1881,  tbe  county  court 
oFMoDongaDacounty,  npcw  the  petition  ot  100 
*oten  of  tbe  county,  by  order  entered  of  rec- 
"id.  directed  that  tbe  provision^  of  chapter 
^of  the  act  of  April  1,  187S.  should  been- 
Toiryd  in  CUnlon  dfalrict,  of  Raid  county.  On 
the  27lh  day  of  February,  188S.  taking  effect 
Kirch  2,  tbe  general  law  on  tbe  subject  was 
VKoi  ■«  we  DOW  find  it  In  Code  18S1,  p.  003, 
dup.  eo,^^8aelteg.  Is  tbis law  onconstitu- 
lianilt    That  U  tbe  only  queatlon. 

'Htadnoiea  bj  Hour,  F. 


Nora.— For  owiier'i  UatHlItT   tor    tieqwaalDr 
mWilDceDenJ.«eenoM  to  Bulplt t. HaCtlwwi 
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ta  imaglDary  fence.  DocL  A  Stnd.  dialogue 
1 ,  p.  80,  chap.  8.  And  to  break  such  imaginary 
fence,  and  enter  tbe  cloee  of  another.  Is  a 
ireapasa,  giving  rise  to  tbe  action  of  treapaas 
guan  olminitn  ftigit.  And  tbe  man  Is  answer- 
able for  not  only  bis  own  treapaas,  but  for  that 
of  hia  cattle  alao;  for  If,  by  bis  negHiteDt  keep- 


ing. tbeysLrav  upon  the  land  of  another,— 
much  more  if  be  permits  or  drives  them, —ana 
tbe^  then  tread  down  hia  neighbor's  herbage 


\a  spoil  hia  com  or  trees,  tbla  is  a  trespaas  for 
which  tbe  owner  must  answer  in  damagea. 
And  tbe  law  gives  tbe  party  Injured  a  double 
remedy  In  this  case,  ny  permitting  bim  to 
distrain  tbe  cattle  thus  damage  feasant  (or  doing 
damage)  till  tbe  owner  shall  make  him  sstisfac- 
tiou,  or  else,  by  leaving  him  to  the  common 
remedy  in  foro  enMntioto,  by  action.  8  Bl. 
Com.  211.  See  BoUaday  v.  ifariA  (1820),  B 
Wend.  143.  SO  Am.  Dec.  678.  All  cbattela 
treapBsiing  on  land  may  be  distrained  damage 
feasant.  BComyns'DIg- 478.  Blackstone uses 
tbe  term  "cattle"  as  a  general  one,  compre- 
hending aheep,  oxen,  swine,  and  horses.     1 


food  or  labor.  Auderson,  Law  Diet.  p.  15S. 
The  rule  doea  not  apply  to  damage  done  by 
cattle  atiaying  off  a  hightFay  od  which  they 
lieing  lawfully  driven.  In  such  case  the 
ler  Is  liable  ooly  od  proof  of  negligence. 
See  Pollock,  Torta,  40S.  Cattle  IresoH'iS  is  an 
old  and  well  seltled  head,— perbaps  the  oldest. 
It  Is  the  nature  of  cattle  aod  other  liveaiock  to 
stray,  if  not  kept  lb,  and  to  do  damiige  If  they 
etrayi  and  Ihe  owner  la  bound  to  keep  them 
from  straylne.  at  bis  peril.  Id.  404.  In  brief, 
the  common-lsw  doctrine  is  that  tbe  owner  of 
cattle  must  fence  Ibeniln.  Heis  not  compelled 
tofencc  tbe  cattle  of  others  out.  HisimagiDarj 
close  does  that.  Owing  to  chaoge  of  clrcum 
slances.  and  the  Inadaptability  due  Id  part  to 
tbe  settling  of  a  new  countir.  In  this  stale  a 
different  rule  prevails.  Tbe  owner  of  land 
<t  fence  out  the  cattle  of  others.  He  need 
fence  in  his  own.  He  takes  the  risk  of  loaa 
ot  them,  or  injutr  to  them,  (rom  theirninning 
al  large  and  wandering  into  danger.  Blaiitfv. 
CKetapeake  *  O.  R.  Co.  {1878)fl  W.  Va.  2B2; 
Baylor  v.  Baltitnore  *  0.  R.  Oe.  Id.  370. 
Tbe  common-law  doctrine  rests  on  public  expe- 
diency, and  was  anciently  guarded  by  strict 
rules.  Tbe  converse  rule  in  this  sute  resia  od 
tbe  same  foundation,  and  ia  now  regulsiMl  by 
statute.  Tbe  right  of  the  possessor  of  land  to 
distrain  cattle  doing  damage  there  Is  placed  by 
Blackstone  among  ttie  class  of  private  injuries 
redressed  by  the  mere  act  ot  tbe  parties:  (1) 
Defense  ot  oneself;  (3)  recapture  or  reprisal:  (8) 
entry  on  lends  and  tenements:  (1)  abatement  of 
- -'--.Dcesi  (S)  tbe  law  allows  a  man  to  be  bis 
avenger,  or  (o  administer  redress  to  blm- 
aelf  by  dislrsining  another's  cattle  doing  dam- 
ige  or  trespassing  upon  his  land.  8  Bl.  Com. 
).  0,  fti;  Pol  &&.  Hist.  Eng.  Law,  572.  Tba 
ib]ectot  Ufecommonlaw  was  threefold:  (l)To 
put  a  atop  lo  further  damage  witboul  Injury 
to  the  cattle  damage  feasant,  for  tbe  thing  dls- 
traloed  mustnot  be  used,  injured,  or  destroyed; 
[2)  to  enable  tbe  ownei  of  ttie  land  to  identify 
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the  cattt#,  and  Mcertaio  Ibfl  owner  of  them, 
for  thry  miol  be  laki-o  Id  the  very  act;  <8)  lo 
givenlii;!]  upon  the  (Millie  for  1  tie  damnfre^otie, 
and  llid  opi-UBM  Incurred  In  puirlnic  h  ilop  to 
its  colli  in  im  nee,  ntiich  ii  couOued  lo  the  dam- 
agp  done  hi  one  time. 

The  Inn  in  (|ue~l)on  wat  Introduced  hj  the 
late  Juitfte  0.  D.  Csmden  then  the  n-ember  of 
the  stair  Senale  from  ihn  eouolj  of  IlajriwD, 
— H  th  My  Fftiltd  ferniing  cnuntj,  wLlt-li  de- 
ft ml  I  lit  passage  of  iucb  a  law.  The  nb^cct 
WHS  lo  n^iore.  by  waj  of  police  rp»!ul»lioo. 
Ilif  rii'iimon>lu«  ^octime  of  the  close,  and  <if 
I'liKlre.a  damnce  feaiinnl.  ao  Far  be  It  related  lo 
tlie  ooe  iiprctea  of  livcsti  ck  menliuued.— so 
annnyiiig.  dratmcllve.  and  difflcult  tn  fence 
0ui,-l4wi<«-rliilly  while  youDgand  smalt.  Tlie 
priiprieiy  and  Dectwii;  of  a  certnit]  class  of 
police  rrtrulatioDa  depetid  upon  lime,  place. 
and  eircuniBlHiicea.  What  ts  reqnfied  in  one 
diEtiici  or  town  mnj  not  be  Id  aooilier.  Here 
llie  couTl  In  civeu  the  piiwcr  lo  ezercise  Iheir 
dircri'linn.  Tlie;  may  or  maj  Dot,  hs  in  their 
wlwlom  ibey  may  sei-  fit.  tiy  order  enlired  ot 
rceord  on  pelinon  of  IW  voiers  of  the  rouniy, 
direct  <bis  polite  repulHiioo  lo  apply  to  and  be 
enfoifeil  io  llieir  resp<clive  cnuntien,  orin  any 
dlalifci  thereof.  In  this  niae  it  wan  made  to 
apply  lotlie  Ihickly  sctiled  rHimiiiedisiriit of 
Clioion,  and  where  it  waa  needtxT  as  we  are 

Ii  is  siiid  ttint  tbla  law  Is  uncon«tllullonal, 
and  iheretore  void,  hecaiise  It  aeeks  lo  deprive 
the  owner  <•(  the  hogs  of  his  properly  without 
due  piooss  of  law.  W  Va.  Const  an.  8, 
^  10:  "No  pfisciD  shall  be  deprived  ol  lile, 
libcriy.  or  ptoMrty  without  due  ptocesa  of 
law  and  the  Juosment  of  bis  peers.  In  JeUii 
T.  Di!»,  S;  W.  Va.  2fi7.  STR,  It  IssHid  the  won! 
"and,"  as  here  iiwd,  must  be  irtirpreted  to 
DieaD  '-or."BStolbereHdlnt(of  Magna  Charta. 
See  1  Pi.1.  &  M.  Uial.  Eiifc.  Law,  p.  15;  3  Bl. 
Law  Tiacts,  p  43.  (2|  It  is  xaid  that  ibis  ad 
is  unronsiilnrlonal  In  two  ways:  First.  Ii  as- 
siiroi'B  or  stoics  lo  coofi  r  pouer  noi  le^HslailTe: 
accniid,  because  it  *iolHles  this  spcriflr  pro- 
vision ot  both  elate  and  Fed'ral  Coiisiliiiiions; 
citing  //nn*  n  v.  Va-7t»n.  27  Iiiwa,  B«.  1  Am. 
Hep.  21.%.  See  also  Sleteait  v.  /■M  Covnty 
fiificT*.  30  Iowa,  B,  I  Am.  Uep.  238.  and  casea 
dt'  il. 

The  finil  Tnlume  of  Blsckstone's  Commen- 
taries WHS  published  Novemt.er  2.  ITR.").  -  at  a 
time  when  Ihelbli'ceD  American  coin  ilea  were 
Just  bt'|!inn<nglohHvea  ivneeof  llieir  esFeiiiliil 
utiliy  uiid  of  ilie  ue<^  of  "  " 
Bl.  Co 
Ad  Ai 

dilj'hiii  in  IT7I-7S.  So  that  at  the  time  Ibcy 
Wfte  drawing  up  and  adupllnfi  the  siate  Con- 
Btitiiihins  and  Ihe  Federal  ('oti>(itut<nn,  with 
thelrliitlBof  riclila,  Blocltstone's  fomminlarics 
van  ri'i'erved  and  read  as  ILe  one^rtat  book  of 
the  coniDiOD  law  ou  all  quiiitioiis  of  private 
right.  ComiDG  aa  It  did  ai  sueli  a  conjuncture 
oi  I'iTairB.  — >iui:b  a  combination  of  le^al  and 
pnliiiCMl  nrcuDiBlaDccB,— it  wa»  received  Uien, 
and  for  that  teawn,  apart  from  its  intrinsic 
Dierlla.  has  ronliDiied  lo  be  received  since,  in 
a  ginerat  way,  as  Ibecomnionlawof  1770,  8t>d 
bas,  Hssuch.  beoD  cited  and  quoted  In  AmeiHcao 
de<'i8inDB  lo  be  nuuibeted  by  the  thousands. 
Bee  Dr.  Bammond'a  editloii  of  Blsckntooe, 
31  L.  IC  A. 


pmim.  From  that  day  to  IhU,  w  f ar  u  I 
know.  It  has  not  been  held  thai  tbedoclrioeof 
self  help  in  preveutlog  wron^  lo  petaons  or 
property,  as  Blackatone  lava  it  down,  conln- 
venes  any  of  the  constllotloDHl  guaranties  o( 
those  fundamental  private  rights  which  are  all 
contained  in  Mapna  Charta.  So  held  by  this 
court  in  Buryat  y.  AUm.  85  W-  Va.  M7,  M 
L  R.  A.  887.  The  common  law  of  selFde- 
tense,  defcnae  of  family,  and  of  house  aitd 
liome.  stands  as  il  did  600  years  ago.  when  tbia 
enactmeDl  is  assailed  on  the  gmund  that  It  de- 
prives Ihe  OKuer  of  hia  property  without  due 
proceaa  of  law.  These  consliluiional  suiiran- 
ties,  state  and  Fedct^l,  must  be  cimsidi^red  in 
ronni'Ction  nilb  the  police  power  of  the  slate; 
for  it  la  aeltled  beyond  further  Judicial  coolto- 
vers;  that  these  inhibttiona  do  not  limit,  and 
were  not  deaifnied  lo  lioilt.  Ihe  siibifcts  upon 
which  the  police  power  of  Ibe  slate  tnay  be 
exerted,  barbier  v.  Oonnaai,,  118  U.  8.  27,  28 
h.  ed.  923;  MmnenpotU  dt  St.  L.  R.  Co.  v. 
Beckirith.  Vm  U.  S.  29,  82  L.  ed.  SSO;  Mugl» 
T.  Kaw\  123  U.  B.  DSS,  81  L.  ed.  211.  On 
the  other  hand,  it  is  equally  certuin  that  the 
h'glnlHliire  cannot,  by  asiiirniog  to  exercise 
tlie  police  power,  act  upon  subjects  which  do 
not  and  cannot  fall  within  iu  dominion,  nor 
Impose  reslrlclions  or  create  or  enforce  4**^ 
CTiminations  which  are  not  in  Ihe  leeitimat« 
exeri-ise  of  Ibat  power,  and  that,  while  th« 
judgment  of  tlie  legi^iature  ia  accepted  upon 
doublful  subjects,  yelltaecnuns  must  in  oihen 
overrule  it,  and  refuse  to  sustain,  as  exercises 
of  the  police  power,  enaclmenta  not  sanctioned 
by  it.  See  StnU  v.  OoodwiU,  33  W.Va.  170,  « 
L.  R.  A.  631,  25  Am.  Bt.  Rep.  S6.\note  p.  9.-^; 
C-om.  V,  Vnxmnn,  164  Pa. 308.  SSL.  B.  A  250; 
Binrk.  Const.  Lim.  g  64.  For  fiilt  di!«ussIoD, 
see  4  Thomp.  Corp  ^  5470.  However,  it  is 
much  eaaier  to  perreive  and  realise  the  exist- 
ence and  Borirces  (and  neceuity)  uf  this  power, 
IhaD  to  mark  ita  boundaries  or  prescribe  a  limit 
to  its  exercise.  See  Cnm.  v  Alpfr,  7  Cuah,  87; 
Cooley,  ConPt.  Lim.  .^73  Slil]  it  isuniveisally 
rt'cngnized  that  its  exercise  msy  result  as  a 
,  Deccssary  inference  from  the  existence  and  due 
,  proteclioD  of  these  rights  thenifelvea;  for,  if 
they  arethe  Inviolable  rights  of  the  one,  ao  they 
are  of  ihe  other.  Hence  each  must  so  use  bis 
own  a.x  not  lo  Injure  those  of  the  other.  ThU 
biw  does  not  lake  away  or  limit  any  auch  riftbt 
beyond  wliat  la  neceasHry  for  tbe  public  nel- 
fare,  and  for  the  piotectio'n  of  thn  same  riphta 
of  others.  It  only  icnposes.auch  ruairaint  !■ 
tbe  given  case  as  prevcnla  their  exercise  from 
being  Injiiiinus  to  Ibe  similar,  equal  rigbta  of 
hia  neighbors.  Such  restraint  ta  Juat.  Tbe. 
public  welfate  may  requite  It.  the  legislature 
has  power  lo  impose  It,  and  the  county  court 
power  10  exercise  it.  when  thusdelegated  to  it 
There  are  some  police  re^^ulatlona  which  (be 
public  wellare  may  require  Id  one  town  or  dia- 
(lict  or  county  which  would  be  ill-timed,  out 
of  place,  and  therefore  Inconvenient,  in 
another.  Hence,  this  Ian  provides  that  the 
county  court  mayor  may  not,  as  Ihey,  in  their 
Jiid^metil,  may  iLink  best  and  see  Bt.  upon  tbe 
petition  of  100  voters  of  tbe  county  {the  aonoy- 
ance  of  three  or  more  may  consiilute  a  public 
Diii>nnce),  by  order  emernl  of  record  (as  waa 
done  berei,  direct  Ibal  the  law  agatnai  pennlt- 
llDg  hoga  to  nia  at  large  shall  applf  to,  aod 
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be  of  force  tn,  tbpfr  reipectlTe  conntlee,  or  in 
■nj  dlBtriclor  dIsirlcUtbereof;  and,  u  we  mu^t 
pnsume,  tbe  thickly  set  I  led  district  of  Clinton 
Deeded  Buch  A  reKulslloti.  NolnithslnorliDg 
ttili,  Ibe  taw  was  genenl,  ud  applied  to  every 
couDty  and  disirict  io  Ibe  atau, — b9  mucb  M 
as  to  tbe  county  o(  UarrlaoD.  It  Is  said  tlint 
Id  every  ilate  Ibe  keeping  of  11* eatock  ia  under 
paltce  ref^ulaiiou.  TlMlcman,  Llm.  p.  606. 
^  141.  I  liave  never  heard  It  quettloned  that 
lowDS  can  eiercise  aurb  police ponerdelefpiled 
by  tbe  Ir^Lilai  ure.  Wby  not  the  rounly  court, 
«bicb  baM  betn  tbe  police  court  of  tbe  county, 
Gi>ntinuou!>ty,  fur  more  tban  lOOyearaT  On  this 
•object,  aee  lleUan  v.  Not.  3  Ired.  L.  inS; 
^tlutfieid  T.  Longttt,  t  Ired  L.  271;  Tourne  v. 
Let.  8  Mart.  N.  3.  G4S.  30  Am.  Dec.  260; 
Babert*  y.  OgU,  80  III  469,  88  Am.  Dec.  201;  1 
Am.  A  Eog.  £dc.  Law  (New  ed.)  pp.  BO,  91, 

Tbe  tostitallon  of  the  connty  court  orlg- 
tMled  u  early  aa  1628-M;  and  aa  it  ia  the  nwit 
iDcfent,  ao  ii  has  ever  been  one  of  Ibe  mc«i 
tmportHDi.  of  our  inaikutiona, — for  a  long 
time.  In  reaped  to  tbe  adminlslratton  of  Jus- 
tice, and  aiwaya  in  matters  of  county  police 
■nd  economy.  Aa  early  aa  1645  tliey  bad  ma- 
Uiitd  into  courta  of  genera)  jariRdiollon  in  law 
led  in  equity,  and  tbe  mast  Important  duties 
io  maLieia  of  police  aod  economy  nere  codIIiImI 
tolhem.  Prior  to  1S«1-«S  tbe  judees  of  tbe 
county  courta  were  ityled  "commlaaionera  of 
tbe  tnonlhly  cnurts,"  and  aflernarda  "com 
miaaioQi'ia  of  tbe  cnuoty  courts:"  but  by  ibat 
let  tbey  nere  rvqulrrd  to  lalte  the  oaib  of  a 
justice  of  Ibe  peat-e.  and  be  culled  "  justices  of 
the  pence."  Tuese  trlbunala  non  aEsunifd  a 
petreclly  reeular  form,  and  tbeir  fuoctinns 
biTc  ever  filn*«  been  so  Impoilant  that  tbeir 
tnHitutinn  was  considered  is  a  part  of  the  Con- 
niiutiou  bolb  of  Ibe  colonial  and  state  i;"veni- 
beats.  No  material  cbauge  waa  iniroiiuced 
by  Ihe  Rerolurion  in  tbeir  Jurisillcilou,  or  in 
tSetr  fWDvral  piiweis  or  dunea,  of  any  kind. 
Now,  Uw  oMtmbcn  who  compose  it  ue  do 
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longer  jnatices.  bnl  bare  c( 
old   nnme  ol  "comraiiaione 

cini  power,  ■till  bave  ibe  luperio 
administration  of  tbe  luterosl  and  Haial  iiffaira 
of  their  coiiutlea.  ti«e  Code  I8i9.  p.  v'44,  note} 
W.  Va.  Const,  art.  8,  !A  34;  Code  lti9l,  pp.  41, 
'   42. 

Tbe  county  here  in  question  (one  of  the  sno- 
ceraursof  the  memorable  ilistHct  and  count  v  of 
West  Augunu.ooe  of  tbe  oldest  io  lime  oF  form- 
ation, and  one  of  Ibe  largest  in  lertilniy  com- 
fiiebeodeiij  waa  created  in  October,  1776.  hild- 
tiR  ila  first  couniv  court,  we  miiy  aupiMwe,  oa 
Ibe  second  Monday  In  December.  ITTS.  ex- 
leuded  bf  subsequent  act  to  include  part  of  tba 
county  of  Auguais.  and,  thuaexiended,  reached 
from  tbe  Pennaylvanla  stat«  line,  rnulbnard 
fnrty  miles  or  more,  iuio  the  watershed  of  the 
Qreat  ExDawha  river;  and  iiseounty  court  bas 
exercised  police  power  from  ibai  day  to  Ibis 
nlthuul  question.  Tbe  successive  formaiioo 
of  new  couoiles  baa  very  Diuch  cuttalled  Ihe 
territorial  jurlndiction  of  tbe  court,  but  ils 
power  in  matters  of  police  re  ma  in  a  tbeasme. — 
without  any  material  nioiliflcarion.  Bee  Wiley, 
Hisl.  MoDODgslia  Co.  p.  47  et  painm;  Lewis, 
Hist  W.  Va,  S06:  9  H-n.  8lai.  pp.  Mi.  420; 
lU  Hen.  Slat,  pp  114,351;  tl  Ren.  Slal.  p.  866. 
It  may  1«  that  tbe  leglslaiure,  by  the  aci  of 
1835,  now  found  in  the  Code  of  1891,  intend- 
ing to  review  the  legta^allon  on  this  aiilijcct, 
covered  tbe  whole  firound,  makins  a  full  and 
complete  provision  louching  Ibe  subject  com- 
mon to  both,  and  thereby  superseded  (his  one 
by  absorpiion.  iiee  State  y.  Mina.  3a  W.Va. 
13S-18U.  But.  no  far  as  that  question  baa  any 
tiearlni;,  it  ia.  in  aucb  a  Cuse  aa  thi<>,  a  que«tloa, 
DO)  for  this  court,  but  tor  tbe  drcuit  court,  to 
decide,  without  the  rijibt  of  appeal. 

We  have  endeavored  10  abow  Ihnt  the  flat- 
nte  compiaiDed  of  la  not  unconstituiional,  and 
therefore  tht  writ  of  error  taiut  it  tjiuiaimd 
U  improvidently  mwiudud. 


IOWA  SUPREME    COURT, 


GRATTD  LODGE  OF  THE  ANCIENT  OR- 
DER OF  UNITED  WORKMEN  of  the 
State  of  Iowa 

•. 

W.  a  QRAHAU  ft  oL.  AppU. 

(. Iowa ) 

I.  Tbs  rlvbt  to  OM  tbe  name  "Orand 
Lodg:«of  tlwAnelont  Ordar  of  United 
Workmen  ol  Iowa"  cannot  be  elaimed  l>r  a 
Keedinrbodynieielr  beoauM  it  hug  become  tn- 
oi>rpomed.lo  tbe  exolualon  of  tbe  tiodr  from 
wbtob  It  aeoaded,  wblcb  previously  bail  used  rtae 
name,  aod  oontlnued  to  ilo  so  wittaout  laoorpoia- 


S.   The  eettlfleato  of  the  a.ndltor  H8  tfl  tbe 

r<Bfat  Ilia  corifomtloa  10*8  name  Is  not  bladlnc 
upon  anotlier  bodr  "'■'"■'"g  tbe  rlfbt  to  the 

8.  The  ricfat  of  aaorpormtlontotboex- 
eliiaiTe  nee  of  b  nmme  ai  against  anotlier 
orminmclon  using  (he  aame  name  does  not  rol- 
low  rrum  the  fact  ttaat  CtM  latter  la  doing  an  un. 
lawful  business. 

4.  After  an  Inmnuiee  orpudnttlon  ha« 
been  allowed  to  proceed  tn  Ita  bn^ 
neee  wltti  lull  knooledKe  and  aoqiiiescence 
of  tbe  loaunnce  authorttlee  of  the  iiaie  far  a 

hers  bare  briiBeanddlsahiiltTbepnme  unable  to 
proouie  any  otlier  Inaiirmnoe.  a  rival  organlia- 


MdeddedlnlbelseenoKtoVondcrbankT.  BiAmittlLa.j  ltL.B.A. 
I   ttellDTed    to   be   wlthnut   dlreol    t/BSL 

of  areat  ImportaooB  In  tbe  law  of      See  also,  aa  to  corporate  name,  tbe  case  of  Inter- 
mutual  beoellt  sooletNa.  national  Trust  Co.  v.  InianuiUiHia)  Loan  ft  T.UOt 

Por  tradename  aa  partjof  good  will  of  bnaineaa,  l{HaB.>10L.  B.A.TU. 
31  L.R.  A. 


..CoCH^Ic 


184 


Iowa  Bufbkkk  Conr. 


Jax., 


Uon,  wbMi  bw  tn  Um  tMe  bad  koowleOfa  cd  the 
t^aamt  MMIoteke  aotloii.  It  Mopped  tram 
•oatcrttBK  tbe  lettUttr  of  «iMk  bosioeM. 

8.  I>«l«!r  In  proenrlBcaMFtiflMtoof 
the  rl|^  to  »  eoPtKumto  aftate  will  not 
anluva  the  ttaB«  r<r  brtnaliicmii  acUontoaitab- 
ttah  aD«x«liMlv«rlBbttatt«hlciiMoraeilmttbe 
time  ol  Inoorpwvtton.  wfa«n  ttte  certiflMM  wu 
QOt  required. 

«.  UttsaUoB  ••  to  tha  rl«^  to  oAcoa 
In  »B  WHoeUttton  will  not  Buipend  Uw  mn- 
nlDE  of  tbe  etatute  avaliiit  ■  rltfbt  of  action  by 
one  TlnU  body  »■■■>»(  tbe  othar  to  eautdWi  tbe 
exolD*l*e  Tight  to  ■  name. 

APPEA.L1)vdefe[idaiitifrom&decieeof  tbe 
DiBtrlct  Court  for  Dultuque  County  in  fa- 
vor of  cnoiplalo&nt  io  s  suit  brougbt  lo  eojola 
dcfendnnU  from  u^ing  or  attempting;  lo  do 
busiiifSB  uDder  the  nume  which  complainant 
claimed  lo  own.    Reverted. 

Statement  by  O««mor,  J. : 

This  1b  a  suit  lo  equity  to  enjoin  tbe  de- 
feudanta.  wbo  are  offlcera  of  an  alleged  un- 
incorporated society  or  voluntary  aaaoclation, 
from  usintr  the  name  of  the  "Oraod  Lodge 
of  tbe  Accleat  Order  of  United  Workmen  of 
lowft,"  usually  written  and  known  a«  tbe 
-G.  L.  A.  O.  U.  W,  of  Iowa;"  to  reatrafn 
Uiem  from  transacting  buBJneea,  and  from 
conducting  \  life  Insurance  buslneHs  upon 
the  mutual  asBesament  plan  under  that  name ; 
and  for  such  other  relief  as  may  be  equitable. 
The  defebduDts  demurred  to  the  petition,  and 
the  demurrer  was  sustained.  Thereupon  tbe 
petition  was  amended,  and  a  demurrer  to  the 
petition  as  amended  was  overruled.  There- 
after defendants  Bled  an  answer  to  the  petl- 
tioD.  containing  three  oounis  and  twenty-flve 
dlvUioDS  or  paragrapbe,  and  afterwards  Bled 
an  Buiendmebt  consisting  of  two  dUlslons. 
Plaintiff  moved  to  strike  out  certain  parts 
of  tbe  answer  as  amended,  and  demurred  to 
the  remainder.  Tbe  motion  and  demurrer 
were  sustained,  and.  defendants  electing  to 
Btand  on  their  pleadings,  a  decree  waa  ren- 
dered against  them  as  prayed.     Defendants 

Me*$rt.  C.  C.  Ilonrae  and  C.  Ii.  Noarae, 

with  Hetiri.  W.  H.  Berry,  Alphon*  Ma't- 
tbews,  abd  J.  W.  W&rriiiston<  for  appel. 

As  to  tbe  rights  of  third  partlee  the  certiB- 
csle  of  the  auditor  could  have  no  effect. 

Where  no  appeal  or  writ  of  error  lies  from 
the  dGiermination  of  such  tribunal  or  officer, 
the  judgment  is  not  conchisive  upon  third  per- 
sons, and  the  same  may  be  shown  to  be  Illegal 
or  fraudulent  whenever  brouebt  in  question. 

BiJ-b;/  y.  Adami  County,  49  Iowa,  507;  Ve»e 
T.  Morion,  4  CuBb.  SI,  CO  Am.  Dec.  760;  Leon 
ard  V.  Bryant.  11  Met.  870;  OrimtoU  v.  aiew- 
(ir(,  4  Oow.  4B8;  iCw«rv.  Laarenex  8av.  Batik. 
oe  Iowa,  104,  41  Am.  Rep.  %  Re  Nationai 
Indemnity  BnOoiement  Co.  143  Pa.  460. 

FlalDliff's  right  lo  maintain  this  suit  must 
be  made  <o  det>end  upon  its  exclusive  right  to 
tbe  name,  for  olherwiae  the  plaintiff  has  no 
more  right  to  be  beard  in  this  court  than  any 
Other  insurance  company  whose  busineas  may 
81  UR.  A. 


be  iDddeniallT  affected  by  tbe  (^wratkua  •( 
tbe  defendant  organisation. 

Beach.  In],  g  18;  MeDoaaU  r.  BtuOM,  SB 
HI.  283;  ^iHnoer  t.  WaUtr*.  IM  m.  419; 
Slatten T.  Ha Moine*raa»gB. a.  iaiom,  148, 
4  Am.  Rep.  20S. 

To  entitle  the 

oust  affltmatJrel,      ,,  ,_,     __     ^ 

jrigtnated  Ibe  name,  or  (9)  acquired  the  exclu- 
sive right  to  the  use  of  tbe  name  from  same 
one  who  might  legallj  transfer  such  a  right; 
and  (3)  that  the  name  was  such  that  a  special 
property  might  be  acquired  is  it  by  appropria- 
tion or  purcbase, 

OttoiTian  Caftv«ff  Co.  v.  Bant,  SB  Hi.  BOO; 
Oorbin  y.  Qould,  188  V.  B.  308,  88  L.  ed.  811; 
Van  Bea  v.  Prtteott,  83  N.  T.  630;  Amatkeaa 
Mfg.  Co.  y.  Bpear,  8  SandL  SW;  Delaittart  A 
E.  Canal  Co.  y.  Clark,  SO  U.  B.  18  Wall. 
811,  30  L.  ed.  SSI;  FiA  Aw*.  Wagoit  Co.  r. 
Iji  Bdle  Wag;n  Workt,^  Wis.  048,10  L.  R  A. 
403;  BUiek  Rabbit  Am.  ▼.  JTunday,  91  Abb. 
N.  C.  W;  NAmOea  Loan  A  T.  Co.  t.  Sine.  37 
Neb.  1)07:  aoodjtear'*  India  Rubber  Qloet  Mfg. 
Oo.  y.  Qoad^gtar  miAer  Co.  138  U.  8. 6S8.  33 
L.  ed.  S30;  KoOOer  y.  SanSere,  189  N.  T.  65, 
9  L.  R.  A.  670;  Ledanehe  Batter]/  Go.  T.  Vesf - 
era  meetrie  Co.  38  Fed.  Rep.  378. 

The  name  "Iowa"  being  a  geographical 
name  is  common  property,  and  cannot  be  ap- 
propriated lo  trade  'or  bnsineM  by  any  one  to 
the  exclusion  of  otheta. 

mumbia  Mia  Ob.  v.  Abora,  ISO  U.  B.  4<0, 
37  L.  ed.  1144;  Kebraika  Loan.  A  T.  Oo.  y. 
Nine,  eupra. 

There  never  was  any  ttmnsfer-  by  tbe  bd- 
preme  lodge  of  tbe  order  to  tbe  plaintiff  lo  tbe 
nature  of  a  contract  by  which  plaintiff  can 
claim  an  exclusive  right  to  the  use  of  the  name 
"Ancient  Order  of  United  Workmen." 

The  sale  or  transfer  of  the  good  will  of  » 
business  does  not  entitle  the  assignee  to  tbe  ex- 
clusive use  of  the  name. 

lovta  Seed  Co.  v.  Dorr.  70  Iowa.  483.  SS 
Am.  Rep.  446;  VonderbanJt  y.  SAmidt.  44  La. 
Ann.  364,  16  L.  a  A.  483. 

Our  legislature  has  recognized  the  fact  that 
such  frsiemal  and  benevolent  aasoclBtlons  are 
not  insurance  companies,  and  can  with  safety 
and  greater  benefit  lo  the  public  continue  their 
fraternal  and  benevolent  work  without  the  su- 
pervision of  the  slate. 

Dkkin»oa  v.  Ancient  Order  of  U.  W.  159 
Pa.  363;  Om.  y,  Emitabte  Ben.  Alto.  187  Pa. 
419;  Gorman  v.  ffOonnor,  166  Fa.  339;  North- 
teettem  Maeonie  Aid  Auo.  v.  JoTiet,  154  P&. 
104;  Johneon  y.  Philadeiphia  A  B.  B.  Co.  108 
Pa.  188;  fttate  y.  Taj/hr,  66  N.  J.  L.  «). 

Plaintiff  cannot,  as.  against  the  statute  of 
limitations,  iodeflnitely  prolong  the  time  in 
which  he  may  sue  bv  voluntarily  failing  to  do 
tbe  ibingB  required  by  law  to  be  done  bef<n« 
an  action  may  be  brought. 

Hintrager  v.  Ttaut,  89  Iowa,  746:  Bator  y. 
Johneon  County,  83  Iowa,  101;  Sirtiji  y.  £a4a« 
Slum  AM.S.R.CO.  130  D.  8.  181,  80  L.ed, 
669;  Patmtr  y.  Palmer.  86  Uicb.  487.  34  An. 
B^.  800. 

Even  in  law  acttons  for  damages  on  account 
of  a  continuing  nuisance,  tbis  court  has  held 
that  when  the  act  of  the  defendant  was  com- 
plele  before  tbe  period  of  UmJUtiDO,  and  tb« 
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■  wtthln  Uw  lUtate,  even  a  Bolt 

"ftrw»°T.  CbuniNfl  BIttfi,  40  low*,  BM.  H 
Am.  Rep.  789;  BoUiM'n  v.  Onbitww  Qaaight 
Co.  07  Iowa,  SI:  TPtSiaiMT.  MtOi  (hvntt.  ti 
lom,  SB7. 

BcmHuble  dlHireiicv  must  be  ttaed  in  maklDg 
application  for  reuef  agafost  piracy  of  a  trade- 
mark, and  pioceedlDgs  should  m  Inafltuted 
im>mpdr  npOD  the  diacotrety  of  Ibe  fact 

Hisli.  InJ-ft  1100;  Afc*  *.  Wormngton,V& 
Fed.  Rep.  &&;  GaRiher  v.  Cadwdl,  14S  0.  8. 
380,  88  L.  «d.  7S8:  Baruood  v.  Ohieago  A  C. 
Air  Une  £  Ci.  8*  U.  8.  17  Wall.  78. 21  L.  ed. 
Sffi;  Tvin-Lidc  Oil  Co.  v.  Martmry,  01  V.  8. 
B87,  2S  L.  ed.  SS8:  Sroun  v.  J9u«R(I  Fy«ta 
Ownty,  06  U.  B.  167,  24  L.  ed.  433;  Baywatd 
*.  £»<>(  ^a^  Bant.  M  U.  S.  Stl,  34L.  ed.  6H: 
a>^(K«  T.  iK'tm,  U«  U.  8. 88,  SB  L.  ed.  SSS; 
Davimtn  r.  Davi*.  120  M.  8.  90,  8t  L.  ed.  685; 
BoeiiU  FoneHra  et  Agriooh  i.  Miaiktn,  ISO  O. 
a  804.  84  L.  ed.  20e. 

nalntlS  claim*  that  It  baa  been  orgaDized 
onlj  under  tbe  atitntefor  tbe  organlzBtioii  of 
charitable  Inatitntioaa,  and  jet  it  li  here  com- 
plaining to  a  court  of  equttj  tbat  another 
organlnttion  is  doing  a  charitable  nork. 
Bncb  a  proceeding  as  this  Is  oertainlj  an 
anomaly,  aad  flEias  a  precedent  only  In  the 
ancient  case  reported  by  St.  Lake,  in  which 
ooe  of  tbe  apostles  complained  to  tbe  Muter 
that  he  bad  loand  certain  penons  performing 
miracle*  and  doing  good  Id  Hli  name,  and  that 
he  forbade  them. 

Luke  iz.,  40.  See  also  OijfSKn  t.  Brunton.O 
McLean,  256;  FOley  y.  Child.  ISBlalchf.  B7S. 

JfcMTs.  LoDsnievllle  ft  MeCarthj  and 
S^tm  *  IiODMiaA,  for  appellee: 

When  the  plaintiff  was  Incorporated  it  ob- 
tained from  the  stale  of  Iowa  Its  francbtses, 
the  first  and  most  important  of  which  la  Its 

The  name  of  a  corporation  fa  a  part  of  lis 
francblae  and  therefore  property,  aod  wtl]  be 
protected  in  equity  no  matter  what  Its  objects 
or  oarpoees  are,  u  long  as  they  are  Irgal. 

Waterman,  Corp.  S  81,  High,  Inj.  §  1081 ; 
Feadt/  V.  Ortgon  Cent.  R.  Co.  I  Deadv,  809: 
Paulino  v.  Fortuffvete  Sen.  Auo.  lb  R.  I.  — , 
SO  L.  R.  A.  272:  Halma.  B.  &  B.  t.  Holmf, 
B.  &  A.  Hfg.  Co.  87  Conn.  278,  9  Am.  Rep. 
824;  Pom.  £q.  Jur.  §  1358;  Inltmational 
TruMt  Co.  T.  InUmaiional  Loan  A  T.  Oo.  108 
Maw.  871,  10  L.  R.  A.  7S8;  Uniled  Btate»  Xer 
cantfy  Bep.  Co.  t.  United  Stata  lUporting  A 
a  Am).  21  Abb.  N.  C.  110;  Chat.  S.  Hingint 
Co.  T.  Biggini  Soap  Oo.  144  N.  T.  482.  27  L, 
R.  A.  43. 

The  natural  consequence  of  the  wrongful 
appropiiatioD  of  a  corporate  name  mual  be  to 
injure  business  and  rights  of  tbe  corporation 
Id  some  degree  by  desiroving  or  confusing  its 
tdeolity.  The  act  ta  an  illp^ral  one  and  must  be 
presomed  to  have  been  done  with  an  Intent  to 
cause  rtsults  whtcb  naturally  flow  from  It. 

Wati?rmin,  Corp.  §  81;  FavUno  t.  Portu- 
fvete  Ben.  Auo.  tvpra. 

aolmu,  B.  ± B.  T.  ffirfmei,  B.AA.  Mfg.  Co. 
mjtm.  fully  diKOSses  the  question,  and  denies 
the  tight  of  persons  wbo  hAow  the  use  of  their 
Dnmo  in  forming  the  original  corporation  to 
a<e  Ibe  same  in  another  corporate  name,  and 
pais  It  on  Uie  ground  of  an  estoppel. 
S1L.B.A. 


A  corporation  may  by  injunction  prereni 
olber  penoDS  from  uainglta  name  lo  the  lojuiy 
of  Its  trade. 

Moraweta,  PtCt.  Corp.  g  184. 

Tbe  case  Is  analogona  to,  If  not  tttonger 
than,  that  of  a  piracy  upon  an  established  ttade- 

Bdl  *.  Loeiie.  8  Paige,  75,  S4  Am.  Dec.  871; 
Ta-yUfr  r.  Oarjxnter.  11  Paige,  203,  49  Am. 
Dec.  414;  Partridge  r.  Jfmot.  2  Baib.  CSi.iaS, 
47  Am.  Dec.  381;  Williams,  Bq.  403,  40IL 

A  corporate  name  Is  regarded  as  a  trade- 
mark, and  as  snch  It  is  entiUed  to  the  proleo- 
tlon  of  a  court  of  equity. 

High.  InJ.  8d  ed.  g  1081;  Fnvlino  v.  Ft^rtu-. 
gwte  Ben.  A$»o.  18  R.  L  — ,  20  L.  S.  A. 
278. 

It  b  one  of  the  duties  of  the  aopreme  lodge 
to  organize  and  eatabllsb  grand  lodges,  and 
there  can  babnt  one  grand  lodge  in  a  stata. 

Supreme  Lodge  Const,  g  20. 

Within  Ibli  power  the  supreme  lodge  char- 
tered the  plaintiff  in  1878  as  tbe  Orand  Lodge 
of  the  Ancient  Order  of  United  Workmen  of 
Iowa.  That  was  the  onlr  name  that  It  contd 
bare  under  section  86  of  the  Constitution  of  the 
Supreme  Lodge.  (Abst.  106.)  Tbat  was  tbe 
nnmeglTen  to  It.  and  wbPD  it  gave  tbat  name 
toplsinlilT  Ibe  supreme  lodge  had  ezhauated 
Its  p)wer  In  tbis  respect,  and  had  deTcsted 


lodge  It 
iated. 


Qoodman  v.  Jedi^jnJt  ly^No.  7. 1.  O.  ofB.  ft 
67  Md.  117;  State  v.  MiUer,  66  lona,  36;  StaU 
¥.  NichoU,  78  Iowa,  747. 

The  unlawful  business  of  Ibe  defendants 
specially  Injures  (be  {daintUF  because  the  de- 
fendants uie  Ita  names  and  methods.  In  fact, 
they  claim  to  be  the  plaintiff.  If  the  name 
used  and  buaincss  transacted  are  a  colorable 
imitation  or  may  cause  confusion,  injury  to  the 
plaintiff  will  be  presumed  and  an  fnjuiictlaa 
will  lie. 

IteVnited  fftaia  Mm-etmtile  Reporting  *  0. 
Agency.  110  N.  Y.  176;  Drummond  Tobaeeo  Oo. 
V.  BanOe,  114111.413;  Onilad  Slaiet  Ibreantae 
Bep.  Co.  T.  United  Slate*  Reporting  A  0.  Oo. 
81  Abb.  N.  C.  115, 

Tbe  acts  of  the  defendants  are  In  tbe  nature 
of  a  continuing  IrespoHS. 

Pom.  Eq  Jiir.  lai  ed.  S  1858. 

The  party  iojured  has  the  right  to  maintain 


Mercantile  Bep.  Oo.  r.  UnHtd  States  Mercantile 
A  C.  Co.  lupra. 

If  the  matter  In  dispute  between  the  parties 
has.  during  the  time  when  the  delay  occurred, 
been  tbe  subjeot  of  litigation,  the  pfaluttirsde- 
lay  la  aufflcienilj  excused. 

ftieirte  S.  Oo.  v.  MiteouH  P.  R.  Oo.  HI  U. 
B.  005.  38  L.  ed.  498;  Oomint  y.  Ovtver.  85  N. 
J.  Eq.  04;  Oallomay  y.  Barr,  12  Ohio.  304; 
Cox  V.  Montgomery.  48  III  110;  Cotton  y.  Wood, 
20  Iowa,  48;  Den/iam  y.  Wation.  34  Neh,  779; 
Sander*  y.  Jacob.  20  Mo.  App.  £" 

Me     • •■' - 
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;  J.,  d«liTered  the  opinion  of  the 
oourt: 

The  plendlnga  In  tbl' cbm are  verv  voliiml- 
nouB,  covering  more  tbwi  160  close!;  printed 
pagit  of  Uw  ntisLnict  We  caiiuot  do  mure 
tban  set  out  tlie  substance  of  tbe  alkgailou 
wblcb  we  deeoi  maierlal  to  a  pro)<er  ilcier- 
mlDntloo  of  iliecase.  aod  must,  of  oeceasilj, 
Avoid  bTL'ti  a  reference  to  muuy  niHtiers  hLIcIi 
are  pleinled  and  argued  liv  tlie  cimiiaL'l,  fur 
Uie  reHHOn  that  lliey  wnum  olnciire  tlie  ren] 
poiniB  at  iiaue  as  we  uoilcrstand  iliem.     1  be 

SUtnllfl  clxlms:  ThU  It  is  a  muliial  b 
I  tuaiiclatlon  doing  a  If  To  liisiirHnce  biialiieiia 
fo  Ibis  stule  under  llie  name  in  wblcb  tl 
brings  tbis  suit,  under  nullinrity  fmm  tbe 
ftudllunif  Btaie.  Tbat  ll  waoorielui.ll;  Id' 
cor]kiTiiied  under  Its  present  narue  in  t5ci>tl 
oouiiij,  in  JiiiN.  ItfTB;  afierwunis  reliiLor- 
poraicd  In  Itlackbawb  count;  In  February, 
18M,  and  received  ita  certirlcate  lo  do  liiisl- 
DPBS  from  ilie  sudilor  of  sUte  In  July.  ISUS. 
That  It  diiea  buxIneM  tliningb  sutKinllnale 
lotlgee  organlEi'd  Id  dllTereiit  paria  of  Ibe 
state,  snit  now  codbIbIi  at  217  l'>d|.'cB.  i^Kli  a 
nitmlieralilp  of  ovt-r  H.OOO.  That  Ibe  deleod- 
aiils  arc  an  unlnrorpomled  si>cleiv.  ilolng  llie 
•ame  bniliicMaa  plain  1  iff,  ami  under  ibe  sanie 
Duiiie,  wltliln  tbe  state  of  Iowa,  aoil  tliat  It 
bHB  lodgei  In  different  locallticB,  with  (lie 
•ame  nnnie  an<t  uunibers  aa  tliiiac  organl?^ 
bj  plHlnllff.  Tbat  It  bus  berelofiire  lieen  de- 
teriiifiied  b;  ttiis  court.  In  M>e  caSL«  of  t^U 
V.  Jltiier,  U  Iowa,  26,  and  Si.iU  t.  JVMoU. 
78  Iowa,  717,  tlial  plaintiff  Is  the  Qrand 
Lnd^e  A.  O.  D.  W.  of  Iowa,  and  ihnt  de- 
ft'odunta  are  now  falHel;  and  frauilulcntlv 
claiming  to  be  tbe  lawful  grand  lod).'e.  anil 
enllllnl  lo  do  buHlnesa  as  eucb.  nnd  arc  un- 
lawfully using  and  doing  bunlncas  under 
plaliiliff'a  coriiiirate  name.  In  fraud  of  the 
rlghia  of  plulntlff,  and  to  Its  great  dam- 
age and  dcirinieot.  Tbe  defemlanra.  In  an- 
swer, adniKletl  tbat  ptalnllff'a  pnilecessors 
ailopted  anicles  of  Incorpiimttun  as  alleged, 
but  averred  tliat  Ibe;  were  not  In  acciirdance 
with  cliapter  00  of  llie  Acta  nf  tbe  21ist  Oen- 
ernl  Aaaeniblv.  Aitmltled  that  plaintiff  re- 
ceived H  oTtflleate  from  the  auillKir  of  atjite, 
autburlclng  It  to  do  business  aa  a  miitiisl 
beiielitsociel;;  but  averred  that  It  was  wmng- 
full;  iaaiied,  and  that  Ihe  anlclei  iif  fncorpo- 
railon  Mere  never  aubnii lied  to  t]ie  attorne; 
general  aa  required  b;  law.  Alleged  that 
tlie  only  queailon  determined  In  tlievaiios  re- 
ft-rrcl  Id  Ii;  plaintiff  was  as  to  tbe  rigbl  of 
certain  perMins  to  bold  office  la  lbs  naancia- 
tion,  Hod  lliat  no  other  qiiearlon  was  sdjiidl 
caleil.  Denied  that  tbe  original  corpciratlon 
organlT^  In  Scott  cuunt;  la  tbe  aiime  as 
pkintiff.  Defendants  averred  that  tlicv  ore 
mcndx-i^  of  an  unincorporated  society  didng 
bnslmSH  under  the  name  ot  tbe  Grand  l^O'lge 
Ancient  I  Inter  of  Uolted  Workmen  of  Iowa, 
but  denied  iliat  the;  are  dning  a  life  Iniur- 
anoo  bunincsa  on  tbe  mutual  assensment  plan. 
Admttieil  iliat  some  of  the  difendanU  are 
olflii-rs  nf  Ibis  unlDcnrpomled  aii<:iel;.  Ad 
DiliKd  ihat  it  bail  aulHmlliinte  lodiren  lni.il 
tuted  at  dlffettni  plans  where  plniiitllT  also 
bad  Indera:  hut  averred  tliat  lia  liH)t;ea  were 
Orxt  inB1il.iiti'<l.  and  eiialed  ai  t!ie--e  piat-es 
before  ihoae  orgauiied  b;  plalmlll  caiue  Into 
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existence.     And  defeodanta  denied  each  nnd 


znilon  hnown  aa  tlie  "Ancient  Order  of  United 
Workmen"  was  organised  In  tlie  ;ear  ItMK), 
Id  tbe  stale  of  Pennsylvania,  unler  ihe  eama 
plan  as  the  aaaoclation  of  whlcb  defendanta 
are  mmiliers;  tbat  afterwards,  in  Ibe  ye«T 
ItiTO,  an  organization  was  perfei'ted  In  Ibe 
aanie  siute,  known  aa  tlie  "Grand  Ixxlge  of 
A.  O.  U.  Vf.  of  Penna; Ivanla. "  ami  afier- 
wanla  by  HUiliorit;  of  tills  grand  loiliK.  sub- 
onllnale  liHlgea  were  iDi>tttute«l  in  Ohio.  Ken- 
tucky, lovia.  and  other  atates ;  and  sflerH-ardg 
by  anihorlt;  of  tbe  graud  lodge  ef  Pennsyl- 
vania llie  aubordinale  lodges  In  tlie  oiber 
atiite*  orgiinixed  grand  Imrgea  In  liieir  r«- 
stieL-live  states ;  and  afterw^itds,  on  FehmarT 
11,  ItlTS.  there  was  organized  at  Clncinoatr, 
Ohio,  b;  ilelegatea  from  tbe  aeveral  grand 
lodges,  a  supreme  loilge,  with  supreme  leg- 
islative power  in  all  matCen  penalning  to 
the  onler  Ihrouirhout  the  United  KtaCes  and 
Canada;  tliat  sii Id su preme  lodge  wasauihor- 
Ued  to  luNiltiite  new  lodges  wlblu  Ibe  seT- 
eral  atatca.  and  In  piirsunace  thereof,  in  tlia 
moiilb  of  November,  1K7U.  did  cbiirier  nnd 
InatiUlte  a  number  of  lodges,  and  on  the  37tb 
day  of  Noveiiitier,  1878,  issued  a  cbarler 
authurlrliig  tbe  Grand  Lodge  of  Uie  Aa- 
cteiit  Urder  of  United  Workmen  of  lonn; 
Ihat  said  organization  was  Insiduled  and 
cliartereU  uimti  [he  exprcso  condition  ibat  It 
abnuld  be  aubonllnate  to,  anil  recognise  tb« 
autbority  of,  and  abide  b;  tlie  rubs  and  da- 
cUfoiis  of.  the  Bupieme  lodge.  And  defend- 
ants further  averred  that  tbe  nanie  "Aucient 
Urder  of  Untied  Workmen."  hihI  tlie  n-kinn 
"GrandLodgeAncientOrderof  United  Work- 
men of  Iowa,"  originated  and  Qnii  iHTama 
known  to  llie  public  Jn  tbe  manner  iinil  bj 
tlie  means  iibove  set  fortb.  Tbe;  funber 
BVerrHl  thnt  Ihe  Ancient  Onler  of  Untied 
Woikmen  waa  a  fraternal  orgaDl/.ation.  hav- 
ing for  its  olijecls  the  union  Into  a  fralernal 
brotberhooii  of  male  persons  over  twenty-one 
and  under  QTij  yeara  of  age,  regardless  of 
naiionality,  poliilciil  preferencen,  or  detiom- 
inational  dlaiinctlona:  tbe  adoption  of  auch 
stend;  work  as  would  enable  tlie  members  to 
make  tbinisi'lves  knuwn ;  to  enhance  and  glva 
equal  coiisldi-riiitDn  to  alt  clatiaes  and  klnda 
of  liilior ;  to  Improve  tlie  moral,  intellectual, 
and  social  condition  of  its  memliers  i  to  hold 
lectures,  reail  essaj'S.  dlacusB  Inventions  and 
fmprovemeiita.  encourage  reseercb  In  art,  sci- 
ence,  and   llieramre.   and   to  estalillsb  and 


bera.  a 


s  in  aid  of  the  sick  i 


mbers  tbe  i>B;nient 


ipfo^e 
le  moral,  menial,  and  social  condition  at 
le  memlNTB.  and  to  create,  bold,  and  nmo- 
le  and  dlaiiurae  a  beneflclar;  fund  for  iba 
_.'|iet  i>f  members  oF  said  orgsnizHtioo  and 
tbeir  riinilliea  uniier  such  rules  as  iire  nro- 
Bcrllicd  by  ihe  Supreme  Lodge  of  tbe  Ancient 
Onltr  of  (Hired  Workmen  of  tbe  United 
Htaics.  nef'-iiibinlB  furiher  avertol  ibnl  >1i« 
rra'eninl  feiitun-nof  theorganlKHlliinan' fullj 
rarrlcil  out  liy  the  supreme  lodge  a'>d  b;  tbe 
gruud  lodge  tv  wbidi  defendania  beUMig,  and 


..CoCH^Ic 


ias&     QuMS  Lmwa  or  mm  AaonRT  Okdsb  ow  TSmnmo  Wobehxk  t,  Oiuham.     137 


of  ttia  ritiids  of  the  gnad  lodge  of  tbe  irftle 
M  Iowa  from  ronirtbutioni  maSe  b;  memtMrrB 
wilUiD  fts  Jurisilictfon.  Derendanta  turtlier 
■verrril  (but  tli«  a*>ocI&tlon  with  which  tliey 
•re  roiiDecrtpd  U  not  an  MWclKtioD  for  pe- 
eunUry  proOt;  that  It  declares  no  ilWidenila. 
amplojs  no  afcenu,  and  p&ya  do  commlMiiin 
for  pnicurfiig  lla  bualneai;  that  only  tbiiM 
wlio  are  actually  employed  Id  clerlral  work 
id  f Q  the  work  of  organliatlon  of  new  lodgea 


■doptlon  or  the  articles  of  incorpnrsliun  un- 
der and  by  virtue  of  which  plalntifta  are  ex- 
CTcblng  oorpun-U  powers,  the  persons  adopi- 
iog  the  tame  and  thoae  co-operating  with 
them  had  Te*okeil  Ihelr  connection  with  and 
ntyinltDHttoa  (o  the  luprcnie  lodge,  and 
adopted  cettikln  reaolutlons  of  secession  from 
the  aupTcnie  lodge,  "Hd  un  account  tlicreoF 
the  charter  of  the  grand  lodge  was  declared 
forreited  bf  the  eniiremp  IndKc  ;  and  thut  ever 
^Dce  aald  time  platulIffH  huve  falselv  and 
wiiboDt  authnriiy  pretended  to  act  as  mem- 
bera  of  the  Ancient  Ordei  of  Uoited  WiTk- 
men  and  as  a  grand  loilee,  for  the  purpote 
of  carrying  on  llTe  Insumnce  only,  and  as  a 
corpnration  for  pecuniary  proQt.  Defend- 
aota  furibcr  alleatd  that  a  number  ot  lodge! 
in  tbia  state  at  tlie  time  of  Ibe  accession  con 
tinned  to  recognize  their  submisalon  to  tbe 
supreme  loflge.  and  at  the  time  plainilffi 
■dopu^  their  ariicles  of  incurporHiioo  and 
lenounceil  allegiance  to  the  Bujireme  lodge 
these afnreBnld  subordlnale  lodgfSreciignl7«d 
their  •ubunlina'lon  to  the  suprtme  lodge, 
lad  are  siilt  aciing  under,  and  still  retain 
tlie  original  charters  granted  them  by  au- 
thority of,  tlis  supreme  lodge;  and  that  at 
(be  time  plnlDilfls  orimnlzed  at  an  indepi'iid- 
etit  ortEani/jiiiiin  and  renounceit  their  sulxir- 
dIoBiioD  to  and  caaucctlon  with  the  supn-me 
lodge,  the  charter  of  tlie  gr^nd  lodgx  nas 
Rstored  to  thfwe  who  recosnizetl  Hie  uuthnr- 
Itj  of  tl>e  supreme  body ;  and  the  grand  loilge 
const  Itutoi  by  delegates  duly  elected  and 
dH«eti  by  those  nilKirdinate  lodges  was  rec- 
ociilzed  by  tbe  aiipreme  lodge  as  ihe  right- 
ful grand  loilge  ot  tbe  order  In  Ihe  staie  of 
Iowa,  and  hiw  ever  ainca  used  and  enjoyed 
tbe  name  and  title  of  tlie  "Grand  Loifice  of 
Ihe  Ancient  Order  of  the  United  Workmen 

In  the  third  count  of  the  answer  defendants 
pleaded  that  Ihey  and  Ihelr  preilecesxors  In 
oBlce  have  used  the  name  in  controversy  for 
ten  years  next  before  the  commi'Drenient  of 
this  suit,  to  tbe  knowled>te  and  with  the  ac- 
qiiiescf  nee  of  pliiintlfl  during  the  eiil  ire  t'me. 
tliey  also  avirred  that  in  the  mnnth  of  ftlny. 
18S2.  tha  nrganlxattnn  of  which  thej  are 
gienibi'rs  had  nulnrilinHte  lodges  In  [he  ftaie. 
reciignlzing  their  alleglnnce  lo  the  supreme 
Indge.  wltl  only  abiiiit  1130  mem)>ers.  but 
that  since  lliat  lime  and  up  to  the  dnte  ot 
tbe  cnnimeuci'iiient  ot  this  suit  the  nunilK-r 
bas  InrreHseil  loaUiutU,  600  membeia,  1)fliing- 
Ing  [o  ll:i  Indies,  loyal  to  Hie  siiprime  liKlge. 
That  the  loyiU  grand  lodge  baa  endeared  11- 
II  L.  R  A. 


plaintiff  is  DOW  seeking  to  lake  advaotage  o^ 
anpropriate,  sod  moaupcllze  tbe  aante :  that 
plaintiff  failed  and  neglected  U>  assert  any 
exclusive  rl)clit  to  the  name  until  the  same 
became  of  value;  and  that  it  is  now  as- 
Uipped,  Ly  rcHSOQ  of  its  Inches,  from  Insll- 
luting  or  proKecuiIng  this  siiiL  Deiendaiita 
furllitr  averred  tliat  the  mtlliod  of  didiig 
business  adopted  by  them  bus  been  ajtlcially 
reciignlied  by  the  attiirnev  general  and  au- 
[litor  of  state  with  full  'kmiwIeitgD  of  all 
facts,  and  upon  the  faith  of  sucli  recognition 
ilB  members  have  lacrtHsed.  and  thousniidi 
of  persons  have  been  paying  money  and  cod- 
tribtiting  to  drath  losses  relying  upon  ilie 
loyal  grsnd  lodge  paying  $2,000  to  their 
beneflcTarles  lo  case  of  death  ;  and  that  (o 
now  enjoin  defenilHrita  from  meeilng  their 
obligations  and  making  assesanienlB  would 
be  Inequitable,  and  operate  as  ft  hanlabip 
and  fraud  upon  these  members.  They  fur- 
ther aver  tlist  many  persons  have  become 
members  of  their  organization  during  the 
paat  ten  years  who  have  during  this  1ai>ae  of 
time  arrived  at  that  age,  and  suffi-reil  such 
diaablllties,  as  to  render  It  Impossible  far 
them  to  procure  beneUls  for  their  families 
In  case  of  death,  and  miioy  others  cannot  pro- 
cure these  beneSta  without  large  additional 
expense.  In  an  amendment  lo  the  answer 
the  defendants  averred  that  the  association 
to  which  they  belong  does  not  issue  any  con- 
tract of  Indeinnlty  or  insurance  in  ibe  nanie 
of  the  grand  IihIkb.  nor  iHsue  au;  obligation 
which  an  action  can  be  maiulalDed;  Ibat 
_j  fund  provided  lo  be  paid  on  the  denth  of 
a  memlwr.  and  known  as  the  "Uenetlciary 
Fund,"  is  the  proceeds  of  a  voluntary  pay- 
ment msde  by  each  member  of  tbe  order; 
that  the  grand  lodge  nialies  no  call  for  con- 
IributlKM  for  Ihe  purpose  of  paying  any  pur- 
ilcular  beDeflciary,  nor  can  any  such  cull  iM 
nnde:  tha^  while  It  issues  a  benellt  cenlB- 
■ate,  it  conlniiis  no  promise  to  pay,  and  do 
jonlractor  obligatioii  whatever,  and  tbesnnie 
Is  only  issued  for  tlie  purpose  of  identifying 
Ihe  members  and  their  deslgnaiMl  beneUci- 

The  plalntlS't  motion  was  tn  atrike  out 
certain  niattera  statetl  In  the  answer,  because 
(1)  they  were  legal  conrluslnus,  and  the  de- 
murrer was  for  tbe  reason  that  the  mailen 
stated  Id  the  answer  constituied  no  diFenits 
to  plalnilff's  cause  of  action  ;  (S)  U'Caiise  It 
appears  from  Ihe  answer  that  plaintilT  is  en> 
titled  to  the  eicliislve  use  of  the  namu  In 
question,  and  thut  definitanta  are  using  Ihe 
samelllegHlly  ;  (8|  becausclheaiiswersTiowa 
lliut  defendants  are  carrving  on  lite  Ingiir- 
anc«  on  the  aasi-simrnt  plan,  under  plalniiS'a 
name.  In  ,vlolntioD  of  Its  corporate  rlgbta. 
Plainllff  also  ilemurrMl  to  tbe  counts  or  dl- 
vlHlnns  of  tlie  Hnswer  pleailiiig  the  statute  ot 
llniitiitlons  and  ladies  on  ilie  rart  of  Ibe 
phiintlff.  Tbe  lower  mnrt  siislaliied  plaln- 
tifT's  motion  and  demurrer,  and  the  appeal 
is  from  tbi'fle  rulings. 

It  la  at'piiniit  ilial  the  principsl  qupsllon 
for  lirlerniiniitlon  is  iherivlit  of  Ibe  pIn'niiO 
to  Ibe  exclusive  Lse  of  llie  nam>-  -QniDd 
Lodge  Ancient  Order  of  United  Workmen  of 
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coiponted  under  (hti  Dam«,  tod  iru  given 
a  certlflcftte  bj  the  auditor  of  atate  to  do  btu- 
fneas  tberenader,  It  became  enCitlad  to  the 
exclUBWeuieof  thename;  tbatlM  corporate 
name  Is  propertf.  which  may  be  protected 
I17  InJuQctiou.  It  also  Inslats  that  defeod- 
iiuts  are  doing  a  life  iuauranoe  bualnem  apoD 
the  mutual  assessment  plan,  without  author' 
ity  and  illegally,  and  that  In  so  doing  It  fi 
damaging  the  business  and-  good  will  of  the 
plaintiff.  It  Is  no  doubt  Ixuo  that,  except 
aa  limited  by  section  176S  of  McClaln'i  Code 
(Acta 21st  Gen.  Auem.  chap.  66,  g  8),  a  cor- 
poration may  organize  for  the  purpose  of 
conducting  a  life  Insurance  business  under 
what«Ter  name  It  ma;  choose  to  adopt,  pro- 
vided It  does  not  infringe  ou  the  eBlabllshed 
rights  of  some  other  organization  or  ossocia' 
tion  already  In  ezlsteuca  under  the  same  01 
a  similar  name.  And  it  seema  to  be  wel] 
settled  that  the  name  of  a  corporation,  while 
not  a  part  of  Its  franchise,  is.  to  a  certain 
extent,  property,  and  that  It  will  be  protected 
In  a  proper  case  on  principles  somewhat 
analogous  to  those  applied  to  badcmarks. 
Boimt*,  B.  AH.  y.Soimet.B.  A  A.  Mfg.  Co.  87 
Conn.  278,  9  Am.  Rep.  824 ;  Hijtb,  IdI.  g  1081 
Cook,  SUxik  A  Stockholders,  8d  ed.  S  S09 
and  cases  cited ;  1  Tbomp.  Corp.  gg  284-298 
The  name  of  a  corporation  Is  not,  In  this 
state,  ft  franchise,  for  the  selection  may  be 
made  at  the  pleasure  of  the  Incorporatora.  or 
It  may  be  acquired  by  usage ;  and  Its  right 
to  the  use  of  the  name,  it  seems  to  us,  can 
be  no  greater  or  different  in  principle  than 
that  of  an  individual.  An  individual  mav 
use  hisownnamelnhia  business,  even  though 
he  may  thereby  interfere  with  or  Injure  the 
business  of  another  person  bearing  the  same 
name,  provided  he  Aoet  not  resort  to  toy 
artifice  or  contrivance  for  the  purpose  of  pro- 
duciOE  the  impression  that  the  establishments 
are  identical,  or  do  anything  calculated  to 
mislead.  Matuely  v.  Memdy,  62  N.  Y.  429, 
30  Am.  Rep.  469:  Ottoman  Cahtty  Oo.  v.. 
Dane,  95  111,  303;  Upton,  Trademarks.  104, 
105  rt  «g.;  Oilman  Y.  EunjieaitU,  122  Mass. 
189 ;  Rt>geri  v.  Taintor.  ST  Mass.  201 ;  Adams, 
Trndemarka,  pp.  115.  116.  The  rule  seems 
to  be  clearly  stated  In  Cha*.  8.  Biggins  Oo. 
V.  Biggin*  Soap  Co.  144  N.  ¥.  462, '27  L.  R. 
A.  42.  where  Andrews.  Ch.  J.,  speaking  for 
the  court,  among  other  things,  said:  "In 
renpeci  to  corporate  names  the  same  rule  ap- 
plies as  to  the  names  of  flrmg  or  individuals, 
and  an  injunction  lies  t^  restrain  the  simula- 
tion and  use  by  one  corporation  of  the  name 
of  a  prior  corporation  which  tends  to  create 
confusion  and  to  enable  the  later  corporation 
to  obtain,  by  reason  of  the  similarity  of 
namea,  tbe  business  of  the  prior  one.  The 
courts  iuterfere  in  these  cases,  not  on  tbe 
ground  that  the  state  may  not  affix  such  cor- 
porate names  as  It  may  elect  to  the  entities 
It  creates,  but  to  prevent  fraud,  actual  or 
constructive."  Prom  the  allegations  of  tbe 
derendants'  answer  It  will  be  eeen  that  the 
Ancient  Order  of  United  Workmen  originated 
in  the  state  of  Pennsylvania  In  the  year  1868 ; 
that  a  grand  lodga  was  organized  In  tbatstate 
SlL.a  A. 


la  the  year  1870;  and  soon  after  grand  lodges 
were  organized  In  other  statea;  that  In  nb- 
ruary,  1878,  these  crand  lodge*  OTganised  a 
aupictna  lodge,  and  that  thla  annreme  lodge 
waa  authorised  to  tutltute  lodgM  in  any 
state,  subordinate  to  its  jarladicUon:  and 
that  when  any  ten  lodges  existed  In  a  state  It 
wai  the  duty  of  the  supreme  lodge  to  charter 
a  grand  lodge  in  aufji  state.  Punnant  to 
these  regnlationa  a  grand  lodge  was  diartered 
In  Iowa  In  1878,  and  the  officers  of  this  grand 
lodge  adoptod  articlea  of  Incorporation  as  a 
benevolent  society  in  November,  1678.  for 
the  purpose  of  creating,  holding,  maDaging, 
and  dlsburstne  a  beneBclary  fund  for  tbe 
relief  of  members  of  the  corporation  and 
their  families  under  such  laws  and  rules  and 
regulations  aa  are  now  and  shall  hereafter  be 
prescribed  by  the  Supreme  Lodge  A.  O.  U- 
W.  of  the  United  Stales.  In  18^  Um  achlsm 
took  place,  and  plaintlft  adopted  certain  reso 
lutlons  of  secesfion,  and  in  1884  !t  adopted 
the  articles  of  incorporation  under  and  by 
virtue  of  which  It  Is  now  transacting  busi- 
ness as  a  mutual  benefit  association-  Then 
who  remained  loyal  to  tbe  supreme  lodge 
were  recognized  by  It,  and  to  thla  day  have 
used  and  enjoyed  the  name  of  the  "Orsnd 
Lodge  Ancient  Order  of  United  Workmen  of 
Iowa."  From  this  it  appears  that  tbe  name 
waa  conferred  by  the  supreme  lodge  of  the 
United  States  upon  an  organization  which 
was  snbordinate  to  and  recognized  its  author- 
ity, and  thaf  the  name  is  still  used  by  the 
defendants  under  the  original  authority  con- 
ferred upon  tbe  organization  to  which  they 
retain  allegiance.  O^e  question  arises.  What 
right,  if  any,  has  the  plaintiff,  a  seceding 
body,  by  reason  of  ita  incorporation,  to  the 
eicfusive  nse  of  tbe  nameT  It  seems  to  n* 
it  has  no  such  right.  The  defendants  have 
the  prior  right  to  the  uae  of  the  name,  as  they 
had  been  using  ft  by  permiaalon  of  the  sn- 
preme  lodge  continuously  from  the  time  of 
ths  organization  of  the  original  grand  lodge 
up  to  the  present.  The  fact  that  they  are 
not  incorporated  Is  wholly  Immaterial,  for 
tliev  have  been  doing  business  under  this 
name  with  the  Implied  assent  of  the  stite 
authorities  during  all  the«e  years.  They  have 
not  ndopted  a  name  selected  by  the  plaintiff 
for  tbe  purpose  of  defrauding,  or  to  create 
the  impression  that  they  are  identical  with 
the  plaintiff,  nor  have  they  done  anything 
calculated  to  mislead  or  deceive  the  public. 
The  facts  appear  to  be  that  the  plaintiffs.  In 
amending  their  articles  of  Incorporation  and 
in  procuring  their  eertiflcal«  from  the  state 
auditor,  have  taken  a  name  which  was  there- 
tofore in  use  by  tbe  defendants,  and  of  vhich 
they  cannot  be  deprived  simply  because  the 
plaintiff  sees  fit  to  use  It  as  Its  corporate 
name.  Tbe  question  here  Is  not  whether  de- 
fendant U  doing  an  unlawful  business,  but 
whether  It  baa  the  right  to  the  use  of  the 
name,  be  Its  businesa  lawful  or  unlawFnl : 
and  this  distinction  should  not  be  lost  sight 
oF.  We  do  not  think  that  a  corporation  can, 
under  the  statutes  of  this  state,  select  a  caue 
which  is  tlien  in  use  by  some  other  penon 
or  persons,  and,  after  recording  Its  articles. 
Insist  that  this  person  or  persona  must  aban- 
don tbe  nse  of  the  name  they  have  previously 
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wlecttd  Md  nnder  irbldi  tbej  an  openttDg. 
tf  aBj  dwutge  Toralti  to  m  corpoimtlon  which 
Kl«eti  lU  nuna  In  thla  muwer,  tt  U  doe  to 
ita  own  toll;  and  IndiscntlMi  In  aelecttiiK 
a  Bame  wblch  ta  alnady  in  exUtence,  an3 
whidi  la  naed  b;  another  bodr,  upon  whldk 
the  nanM  waa  onglnally  oonfema. 

Id  Ibe  one  of  <Mtoma»  Oakttg  Oo.  t.  Dmae, 
mpn,  d«feiidant  Dana  had  In  1875  OTjtanized 
a  corporation  under  tbe  lawa  of  the  ataw  of 
Xicbigmo  known  aa  the  Ottoman  Cahvej  Com- 
pany, aod  bad  carried  on  buaJoen  aa  auch 


the  plaintiff  otganiud  a  corporation  under 
the  aante  name  under  tbe  laws  of  tbe  atate  of 
Ditnola,  and  thei«upon  brought  suit  agalnat 
tbe  Hlcblcan  corporatloo  to  restrain  It  from 
doing  bnalneaa  under  the  name  bj  which  It 
WIS  organiied,  averrlnK  that  tbe  Michigan 
carpwKtlOQ  had  been  dluolTed  by  tbe  su- 
preme court  of  Hlcbigan,  and  no  longer  had 
aathority  to  act  in  tbe  capacity  of  an  incor- 
porated ctHupany.  Tlie  supreme  court  of  Il- 
linois lield  that,  though  the  tlefeudanta  hid 
«  right  to  act  Id  their  capacity  at  an  incor- 


olherwlse 

hid  no  right  to 

defendants  were  carrjlnx 


_  corporation 
name  under  .which 
their  business, 


restrain  defendants  from  the 
came.  The  court,  among  other  things,  said : 
*8o  far  at  the  complainant  was  coocemed, 
tbe  dafendants  had  the  prior  right  to  the  use 
cf  the  name,  as  they  Dad  conducted  their 
boitnesa  under  tbe  name  isaumed  contiou- 
onaly  from  the  due  of  the  organiEation  of 
the  Hicbigtin  corporation;  and  that  tiie  de- 
fendaota  might  use  the  name  Ottoman  Cahvey 
Company  aa  well  without  a  legal  orxaniaa- 
tlon  as  Uiey  could  had  they  been  legally  or- 
ginizod  nnder  tbe  laws  of  Hicblgan. "  Tbe 
case  of  ^adc  Rabbii  Auo.  t.  Sunday.  SI 
Abb.  N.  C.  m,  ia  also  closely  In  point.  Tbe 
plaintiS  waa  incorporated  under  the  name 
of  the  Black  Rabbit  Association.  DefeDd- 
ants  were  unincorporated,  but  used  tbe  some 
name.  It  appears  that  prior  to  the  Incorpo- 
ration of  plainiiS  an  unincorporated  organ- 
iiatton  eiisled  by  the  name  in  coolroversy, 
and  that  there  had  been  a  KhUm  and  dlvi- 
lion. and  that  the  persons  adhering  to  plain, 
tin  bad  incorporated  ucder  the  state  laws. 
The  court.  In  Its  opinion,  among  other  things, 
Hid:  "The  organisation  sought  to  be  en- 
joined la  one  tliat  was  in  ezlatence  and  known 
[nlor  to  tbe  formation  of  plaintiff,  and  plain- 
tiff, by  incorporating  itself  by  a  name  al- 
ready in  existence,  and  used  prior  to  Its  or- 
zanlzation,  seeks  to  restrain  the  other  party 
from  ita  use. "  It  refused  the  in  juactlon  asked 
by  plaintiff,  and  held  that  plaictlft  bad  not 
acquired  tbe  exclusive  right  to  tbe  name  by 
the  fact  of  incorporating  under  the  statute. 
See  also  FUh  Btoi.  Wagon.  Co.  v.  La  Bttlt 
Wagon  Workt,  83  Wis.  MS.  16  L.  B.  A.  463 ; 
Corbin  v.  Gould.  ISE  H.  8.  1108.  88  L.  ed. 
<1I:  Va*  Beti  v.  Praeoll.  82  N.  T.  SSO; 
Detaaart  S  S.  Ganat  Co.  y.  Clark,  80  U.  S.  13 
Vail.  811,  ao  h.  ed.  081.  This  li  the  doc- 
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brine  applied  to  trademai^  ^nuwbMo  Mfg. 
Oo.  T.  &MW,  S  Sandf.  SW.  7\it/lor  v.  Cbr- 
ptniar,  11  Paige,  397,  43  Am.  Deo.  llli 
Mtridnt  Brilannia  Oo.  w.  iWib«r,  89  Goun. 
400,  13  Am.  Rep,  401 ;  flimr*  t.  Began,  OS 
Conn.  181,  OS  Am.  Rep.  78-  The  right  to 
protection  of  a  trademark  depends  upon  prl- 
ority  of  selection  or  appropriation.  Oillotl  r. 
Btltrtm>ok,  47 Barb.  463;li««cb,  In].  gS748, 
749 ;  Columbia  MiU  Oo.  t.  Alwr»,  ISO  U.  S. 
4W,  87  L.  ed.  1144. 

It  is  pertinent  to  Inquire  how  plaintiff  ob- 
tained the  right  to  the  exclusive  uae  of  tbe 
name.  Surely  not  by  reason  of  having  coined 
or  iDTenled  ft.  The  terms  "Grand  Lodge* 
and  "of  Iowa"  could  not  be  exolualvely  ap- 

nirialed,  either  as  a  Orm  name  or  as  a 
emark.    One  is  merely  geograpbical,  and 
descriptive ;  and  either  could  be 


plaintiff  adopted   it,   and   was  applie 
only  in  this  state,  but  In  othera,  both  to  cor- 

S rations  and  unlncorporied  societies,  either 
Ltenial  or  beneflcial  or  both,  from  the  time 
of  the  organlaatlon  of  the  society  In  Pennsyl. 
vania,  in  tbe  year  1868,  up  to  tlie  present. 
PlaintiS  had  no  right,  for  tbe  same  nason, 
to  exeluaivelv  appropriate  a  name  which, 
prior  tO'the  time  of  it*  IncorpontloD,  had  a 
well. defined  meaning,  and  wiilob  waa  prop- 
erlv  applied  to  societies  already  in  existence. 
It  did  not  obtain  the  right  to  uae  the  word 
by  assignment  or  transfer.  In  fact.  It  haa 
renounced  Its  allegiance  to  the  body  which 
originated  the  name,  and  which  assumes  to 
control  and  confer  It.  It  Is  claimed,  how. 
ever,  that  the  auditor  of  state  gave  plaintiff 
tbe  right  to  use  it  under  the  provisioos  of 
HcClaln'i  Code,  before  cll«d,  which  are  aa 

Bee.  1TS8:  "No  corporation  or  association 
organized  under  this  act  shall  take  any  nanie 
In  uae  by  any  other  organization,  or  so  closely 
resembling  such  name  as  to  mislead  the  pub- 
lic." 

It  Is  sutUclent  to  lay  In  answer  to  this 
claim  that  as  to  the  defendant!  the  deMmina- 
tlon  of  the  auditor  Is  not  uonclusive.  even 
If  It  be  conceded  that  he  acted  Judicially  in 

S anting  plaintiffs  a  certificate,  and  found 
at  plaintiffs  were  entitled  to  use  the  Dame. 
Defendants  were  not  advised  of  any  attempt 
to  wrest  their  name  from  them,  and  could 
not  appeal  from  the  judgment  of  the  auditor ; 
nor  could  they  sue  out  a  writ  of  error  to  test 
the  legality  of  his  conclusion.  Hee  Bixdg  v. 
Adams  Oounty.  40  Iowa,  507 ;  Vote  v.  Morton, 
4  Cush.  27.  50  Am.  Dec.  750;  Oritaold  v. 
Steteart.  4  Cow.  468.  They  are  therefore  not 
bound  by  the  certificate  of  the  auditor. 

Further  claim  Is  made  that  plaintiff  haa 
exclusive  right  to  its  name  under  tbe  deci- 
sions of  this  court  In  the  oases  referred  to  In 
plaintiff's  petition.  It  la  iufflclent  answer 
to  this  to  say  that  no  such  question  was  made 
In  either  of"^  these  cases.  Moreover,  the  cor- 
poration was  not  a  party  to  either  of  these 
BuiCa,  and,  If  there  liad  been  a  determination 
of  tbls  question,  it  wonld  not  be  blndlnr 
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npon  the  parties  to  tbli  Mttgstlon.  Nmbg 
V.  Oitpnn  Ctut.  R.  Co.  1  Drftd;,  610,  Fetl. 
Cu.  No.  10.144;  Peoj^  t.  ilutmy,  78  N. 
T.  OW;  Oe^tie  v.  Kii*j/  Canxnlar  Co.  100 
U.  S.  SriS,  S7  L.  ed.  IW;  Smith  r.  StaU.  SI 
Ark.  S94.  We  tlilok  tlie  defeDdants'  aoBwer 
picaila  fucts  whicb  clenrlv  abow  that  plain- 
tlH  was  niit  cnililFd  u>  ttie  eicluBlve  right 
t(i  tile  use  of  the  name,  and  tliat  tlie  demurrer 
til  ilie  eecoDil  couiil  of  the  ilefeudanta'  auawcr 
sb'iulil  hiive  lieeD  o*erru)ed. 

ll  is  Mr^iie<l  on  belialf  of  appellee. bowever, 
tliHi.  the  duremlaDis  are  and  were  unlaw- 
fully  cngaiceil  \a  biisinese  as  a  lire  loBuraace 
company  under  tbe  mutual  aiaeasment  plan 
wiiliKiil  complying  with  the  luws  of  ilieatate, 
and  thai  fur  tliia  leasan  It  la  not  entitled  to 
the  ust'  of  ihe  nnme.  Tlie  queatlon  as  to  the 
cbarBL-ti-r  aiii)  legnlUy  of  tbe  defendant's  or 

Einlzailoii  la  argued  wltb  much  aklll  and 
Hrtilng  by  couuael  on  eiilier  aide  of  this 
C"nirt)H-mj.  but  we  do  not  Bud  tt  necessary 
to  dcQ-'riiiriie  whether  defendant  la  an  iosur- 
riipunj,  or  an  inanntnce  company  and 


,t  It  Is  an  insurance  company,  and  that  it 
is  doing  Imainess  without  ciimplying  with 
the  laws  of  ibe  atnte,  it  la  doubiful,  to  say 
the  least,  wbetlitr  plnhitiff  may  bring  a  suit 
to  wind  it  up,  and  enjoin  It  frum  doln^  buai- 
Dfr-fliuidtrrat-ertulnname.  AsaKi'ni'r;il  rule, 
futh  an  Hi:ilon  muat  be  brought  W  Ihe  state. 
Beach,  luj.  i^  18;  McDonald  y.  Ku'aluk.  85 
III.  a.'fi:  Springer  t.  Walttm.  189  III.  4IB. 
By  tbe  provlblona  of  tlcCluln's  Code  (sec. 
1776)  it  siems  to  be  made  tlie  duty  of  tbe 
aiiillior  of  atiite  and  attorney  ^nerat  ta  In- 
Biitute  such  suit.  But  let  It  be  assumed  Ibat 
the  plaintiff  may  br^nj;  such  an  action,  it 
doea  not  follow  tliat  tlui  gives  It  tbe  exclu- 
sive riglit  to  tbe  use  of  t)ie  name.  This  de- 
penda  upon  otiier  principles,  which  we  have 
heretorure  ntl^'mptwl  to  elucidate.  Concede, 
bowt-ver,  that  plainliS  may  bring  its  suit  to 
enjoin  defeuilnnla  from  ualng  tbe  nnme  and 
comluctlog  their  business  because  it  la  un- 
lawful, yet  it  does  not  follow  that  plaintiff 
ta  entitled  to  relief.  Tbe  plaintiff  came  into 
lieing  as  a  aeparate  organ  1 /.a  I  Ion  at  tbe  time 
tt  seceded  fnim  tbe  lujal  body  and  adopted 
amended  articli^s  of  tncorporution.  in  the 
year  IWH.  Defendants  were  at  that  time 
doing  business  under  tbe  name  originally 
conferred  upun.tbcm  by  the  supreme  lodge, 
and  they  contioued  to  carry  on  this  same 
business  up  to  tbe  time  of  the  Institution  of 
(his   suit,   which   was    In   December,    1863. 


tlieir  membere.  and  have,  under  ttic  allega- 
tlona  of  their  answer,  been  allowed  to  pro- 
ceed with  full  knowledge  and  acquieEcciice 
of  the  insurance  authorities  of  the  state. 
Manv  of  tbe  memliers  of  the  defendant,  ac- 
cording to  the  allegations  of  tlie  answer, 
would  now  be  onable,  on  account  of  age  or 
disability,  to  pnxiure  nienilierslilp  in  any 
other  asaocIutloQ.  and  many  iitliera  cmild 
not  procure  tt  wlthiiut  large  adilltlnnal  ex- 

enae.  PlHluliff  baa  had  knowledge  of  these 
:ls  during  all  of  rhete  ycHn>.  and  yet  baa 
taken  no  action  until  tbe  cummenceuient  <il 
n  L.It.A. 


thia  suit.  It  MCini  to  lu  that  It  ts  clearly 
barred  and  estopped  by  Ita  lacbea  from  main- 
taining thla  auit.  And  we  are  Inclined  to 
tbe  view,  although  It  Is  not  neceasary  to  de- 
termine the  queatlon,  that  the  suit  is  barred 
by  tbe  flve-yeara  atatute  of  limitations. 

Plaintiff's  cause  of  action  to  enjoin  Ihe 
use  of  tbe  name  accrued  at  the  time  It  was 
legally  Incorporated  In  the  year  1884.  It 
was  not  then  required  to  have  a  certiBcste 
from  the  auditor  of  atate  authorizing  It  to 
do  business,  for  the  Acts  of  tbe  21st  Geneial 
Aasenibly  did  not  take  effect  until  tbe  year 
I8S6.  It  could  have  obtained  its  certificate 
from  the  auditor,  if  it  were  neceaaary  to  do 
80  to  authorize  it  to  bring  suit.  Id  the  year 
1886.  and  thereupon  could  nave  immediately 
commenced  Its  suit  against  tbe  defendants. 
It  could  not,  by  delay  in  procuring  Ita  cer- 
tiflcato,  prolong  the  operation  of  tlie  statute; 
liuier  V.  Johnton  Cotiniy.  88  Iowa,  101 ;  Ilin- 
trager  v.  Travl,  69  Tows.  746, 

Tiie  fact  that  damage  done  to  plaintiff  is 
continuing^wblch  must  be  conceded — la  not 
contrnlHug.  for  this  la  not  an  action  to  re- 
cover damages  at  law,  but  a  suit  in  equity 
to  enjoin  and  reetruin  tbe  defL-ndanla  from 
the  use  of  a  name. .  The  cause  fully  accrued 
when  tbe  defendants  proceeded  witb  their 
business  in  violation  of  ihe  plaintiff's  rights. 
We  have  held  In  law  actions  for  ditniages 
that  when  the  act  of  tbe  defendant  was  cotn- 
p1«te  before  the  period  of  llmitution,  and  tbe 
result  only  was  within, tbe  statute,  a  suit  for 
damages  was  bSrred.  Biwertv.  Cuuneil  BliiJIi, 
40  Iowa.  6.^)2.  24  Aro.  Kep.  792.  tk-e  also 
Baldifin  T.  OtkalooM  GiuiigU  Co.  67  Iowa, 
Gl  ;  WiUinmt  v.  SliUi  Count]/,  71  lona,  307. 
But,  aside  from  all  this.  It  would  be  most 
inequitable  to  allow   plaintiff    at  this   lute 


be  compelled  to  suSer,  and  much  confusion 
and  inconvenience  would  result  to  all  con- 
It  it  sbould  be  conceded  that  the  plaintiff 
bad  at  one  time  the  exclusive  right  to  tbe 
use  of  Ita  name,  we  Iblnk  that  it  has,  by  Its 
acquiescence  and  laches,  cloaed  the  dour  to 
relief  In  equity.  It  is  an  undoubted  rule 
with  reference  to  tr«demnrka  that  reasonable 
diligence  must  be  used  In  making  applica- 
tion for  relief  against  piracy  anJ  proceed- 
ings should  be  instituled  promptly  upon 
discovery.  High,  InJ.  g  1100;  Mtffry  v. 
Cliil-1.  l6BlarcbT.  876.  Fed.  Cas.  No.  4,787; 
Oaltilier  v.  Cad^rell.  149  U.  B.  868.  86  L.  ed. 
788  ;  Cofften  v.  Sriinton,  S  McLean.  256.  Fed. 
Cas.  No.  2,947:  Browne,  Tradcmarka,  6  479; 
McUan  v.  Fleming,  96  U.  8.  35H,  34  L.  ed, 
838 ;  Amntkfng  Ufg.  Co.  v.  Garner,  B5  Barb. 
151.  Plaintiffs  say.  however,  that  (lie  former 
litigation  witb  reference  to  this  asaoclation 
is  a  Bunicient  eicuae  for  not  bringing  thia 
ault  promptly  upon  dlscovefy  of  defendants' 
acts.  We  do  not  think  this  Is  true.  Ibe 
actions  referred  to  were  lu  determine  who 
wore  entitled  to  the  omcea  in  the  asaociation. 
Tbe  flrst  cHse  wss  decided  In  the  year  1885, 
and  plnimiff  conid  have  then  cnnimence^i  Ita 
it.  IF  not  before.  .  Bat  neither  of  these 
les.  Id  our  Jnilirment.  operated  to  au^pend 
s  running  of  tbe  ataluta.    See  HcClaln'i 
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Code,  g  8743.  We  are  very  cleulT  of  the 
opiDlun  that  the  demurrer  U>  the  third  dt- 
Tlilan  ot  count  of  the  defenilaDU'  anawei 
It  leui  u  to  that  part  pleadliiv  lacbei,  ai. 
qoietcence,  and  estoppel,  alioaln  have  been 
OTCmiled. 

A  great  manj  other  qiieations  are  dltcii««ed 
bj  coudmI,  but,  at  tbej  are  not  regitrled 
uconirolIlDg,  we  muflt  decline  to  conalder 
tttcm. 

Our  coDclasfons  are  that  ander  the  allegm- 
llnni  of  the  BDsirrr^First,  plalDtiff  bad  no 
right  to  the  eiclusive  um  of  the  name ;  atc- 
ond,  that,  if  It  had  such  right,  it  liaa  lost 
It  b;  acquiescence  and  laches;  third,  thiit 
if  It  be  conceded  that  dufeodant  Is  doing 
biulDeae  nitliout  authoritj,  pl&lntilf  la  in 
DO  pnaition  to  complsla.  Por  these  reasona 
thu  demurrer  to  the  second  and  third  count 
of  ibe  defeDdanta'  anawer  ahould  have  be«»i 
orermled. 


Sliina,  J.,  took  no  port. 


R.  J.  PARK«t  at..  Applt., 
Hiram  CBAMPLIN  tt  al 


nftBaJorlty  at  thn  mc«nb«ra  of  a  Tt*« 
i  VUl  B«.pU«t  aoeletr  eKnnot  ac«Jnat 
the  wUl  of  the  minority  &»iiaftor  prop- 
er^ obtained  fortbeuie  aa4  beneflt  ot  tdat 
dcncimtnatkra,  wLlob  holcta  the  dootrlnea  of  &T- 
ntntua.  In  tbe  EtaptMt  danomltiatloD,  vhiob  M 
(klflalalM,  notirlUwiandtac  a  prodalon  In  the 
:  mannai  ol  oburota  gonrament  of  tbe  Free  Ban- 


« that  a 


1  tau«rof  dMmWoo 
to  another  evanoelloa]  dm- 
iioailnauoa,aitblBappeantoieter  totbeoburcti 
11  in  iinrtnalaMliml.  rarhnr  thnn  aa  a  purely  letral, 
body. 

(Ootober  19.  U«L) 

APPBAL  hj  complaiQaQts  from  a  decree  of 
■be  District  Court  for  Black  Hawk  Uouiity 
diiKlTini;  an  Injuortloo  nhlrh  bad  been 
gnaled  to  reatralDdefeadantafromniibdraw- 
ag  From  tbe  Free  Bapliat  denominBlloo  and 
JMniDKilieBapliatdeiioiiiinaiioDinBucb  a  war 
N 10  lake  certain  cboicli  property  «itb  tbetn. 


Statement  by  RoblnMiB,  J. : 

Action  Id  equity  to  enloln  tbe  defendants 
tram  wlllidra«r|De  the  First  Free  BaptiHt 
Church  ot  Waierloo,  Iowa,  from  the  Free 
Baptist,  and  Dnlting  It  with  the  Baptist, 
denomination.  The  plaintiffs  filed  n  peli- 
tioQ  In  which  an  Injunction  was  asked.  A 
temporary  Injunction  was  granted,  and  there- 
after  an  anawer  waa  flled,  and  alao  a  motion. 


supported  bv  affldflflta,  to  dtiaolve  tbe  in- 
junction. AfnduTits  in  ri-slxraiice  were  Qied, 
unij  the  cause  was  siibniitleti  on  tUe  niiitloii, 
wliicb  was  BiiBiained.  From  that  order  Um 
plaintiffs  appeal. 

Mr.  T,  C.  Pl»tt,  for  appellanis: 

Where  a  conveyance  is  mereiy  loareligioaa 

corporniion  by  lis  name,  the  corpomte  ur  de- 
nominational nume,  in  ccmnerlirin  with  the 
rotitenipiiraneoui  acts  of  the  coriioratrirs,  will 
be  a  sunic'eal  puide  as  to  (he  nature  and  ob- 
je<taofthelru.l. 

2  Poller,  Corp.  g  672;  Rear^.  Beade^.  08 
Mich.  89.  24  L.  R.  A.  ei5i  /^om(>'*  &i<p€al, 
BD  Ph.  \Ki,  8  Am.  fl«p.  S.S:  llariiaon  ^.lioyU. 
94  Odio  tit.  268;  WUiedl  *.  FirH  Cong.  Cht/rch, 
14  Ohio  at  44;  Avp  V  Unit'd  l.viherau  A  U. 
Ref.  Cnng.  6  Pa  Sui; Strong,  Itelalionaof  Civil 
I.HW  to  Church  Polity,  pp.  46-fll;  Minnir  w. 
PuTttll,  46  Ohio  81.  lOa.  8  L.  R.  A.  753:  Guri 
y.  WnUaee,  1  Dana,  190,  82  Am.  Dec,  85. 

The  penons  l>y  whom  this  church  via  bnltt 
aolemnlT  lOTenanled  before  Oud  lo  labor  lo- 
getber  for  the  liuilding  up  of  the  Free  Baptist 
Church  and  denomioatlnn. 

The  coiennm  is  a  pan  of  the  by  laws  of  the 
Cbnrch  and  as  aui-b  it  in  binding  upon  lliecor- 
poralora  and  the  memliers  as  a  part  of  the  or- 
ganic law  of  Ihe  corporstinn.  as  though  a  part 
of  the  ceniScate  of  in  corporal  Ion. 

Bear  v.  UenHey,  OH  Mich.  210.  24  L  R  A. 
61S;  Dreuert  v.  brameier,  56  Iowa,  75«. 

t^oprrty  arquired  by  a  cbur[:b  sncKty  or 
corporaliun  while  In  connecll'in  with,  or  in 
subnrdination  lo,  aome  ecclesla-itical  organlza- 
tbn,  denomiiinlion,  or  form  of  fruterumeut, 
cannot  be  Iranarerred  lo  anoibiT  deiiumlnalicia, 
even  though  a  majority  of  Ihe  mcmbttg  of  lIm 
inciety  favorsucn  iran«ler.  nor  rnny  a  rellgii>u( 
aoclety  so  endowed  unite  with  ai>me  olher  d»- 
Dominaiional  orgHnizaiinn,  or  beciime  lllerally 
Indepeodeni,  or  renounce  Its  (uith  and  doc- 
Irinp,  and  adopt  oibt-rs. 

MeniTini*  t.  Watmn.  Al  Pa.  14;  Sehmm't 
Appeal,  67  1*8.  Ufl.  n  Am.  Kep.  41S;  H-^^t 
Appeal,  bP  Pa.  466.  8  Am.  Rep.  W-':  3  Ponet. 
Cirp.g8.Vfl-.S7-; 20  Am.  Sc  Knp.  Enc.  Lxw.pp. 
■K.  7«!), 707-708:  Atrrui.  £bi(rr.  S7Keti  SH8; 
JIeodrifk»on  T.  Sbotmll,  2  N.  J.  Uq.  577;  lit- 
ker  V.  Duckcr.  70  t;al.  flttfl;  Brach,  Fri».  Corp. 


Hon.— Id  oooDBcttnn  with  tt>e  alioTe  oase.  aee 
■IH  Ht.  Zloa  Baptist  Cburob  t.  Wbltmore  ilowa) 
IIL.B,A.lse,aD<lno(& 

Al  (o  change  of  dovtrlne,  aee  alao  Kreoker  *. 
H>li«r(Pa.)  fl>L.  B.  A.<7a;  FbUomath  CoUega  t. 
Wntt  lOrJ  IB  Ik  B.  A.  IB,  aod/aot«Kito  therelo. 
»lUR.i_ 


Cli-urdi  T.  atncart,  48  111 

83  N.  H,  0.  16  Am  R.p.  82;  Haekaty  t  Vmt. 
to-,  80  Kan  015;  Wl.it.ear  v.  .Vielitnor,  ST  N. 
■I.  Eq.  6:  D'tuen  v.  Brameitr,  M  Iowa,  7^; 
Bear  t.  Heatlej/,  »-(  Mich.  i79,  24  L.  11.  A.blB; 
IHnl  y.  8t.  Marft  Dhvreh,  63  Iowa,  8(17;  IMU 
mann  t.  HarUing.  22  Neb.  7fl;  Mt.  ZionBip- 
lift  URunA  T.  WMtTm/re,  88  Iowa,  1B8,  18  L 
K  A.  10^. 

Mot  only  prorpfwlon  of  the  faith  of  ibe 
cbnrch,  but  Bubmisaion  to  ila  KOTernment  and 
discipline.  Is  necessary  to  memberahip  theiv- 

y  770. 

a  an  unpmaper- 

cooditinn  is  i'mniaefial.     Tbe  conn   will 

not  decree  a  dia^^olution   of    the  corporation 

apiinsl  the  will  of  the  minority. 

20  Am.  &Eiig.  Enc   Law,  p.  ^27. 

And  il  Is  immalerlal  what  amounts  of  mooc^ 

have  been  paid  for  church  purpoaea  by  ihr 
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mtnortty.  Their  rights  do  not  depend  apon 
tbftt  quetlion. 

DratenY.  Bramtier,  06  Iowa,  761, 

A.  focd  glTeu  for  the  beneflt  of  a  Toluntst; 
rellailoui  nxHetj  accrues  to  the  use  of  the  mme 
BOclelj  after  Incorporatton. 

20  Am.  &  Eog.  Enc  Law,  pp.  80S.  801, 
note,  8;  Itiiitr  v.  ChitUnden,  i  Iowa,  282. 

The  fact  that  deleDdinta  withdrew  (rom  the 
church  aid  foroied  a  new  coDfrregation 
amounted  toanttoqulghmeDtof  all  their  rlgbta 
lu  Tegaid  to  the  cbuich  from  which  tb«7  with- 
drew. 

Bouldin  T-  Akxanda;  BS  U.  8. 10  Wall.  181, 
SI  L.  ed.  69;  MeUoditt  Epiieopal  OhttreA  -r. 
Wood.  B  Ohio,  288;  Harper  v.  Strotw.  14  B. 
Mod.  *8;  Venab/«  t.  Coffman,  2  W.  Vi.  810; 
Atty.  Gen  t.  Dumn.  SB  N.  H.  468;  Sadden  t. 
mom,  a  B.  Mod.  TO;  Beach,  PHt.  Corp.  p. 
188,  T  99;  a  Potter,  Corp.  g  067. 

On  an  attempt  to  divert  Ibe  rhurcfa  property 
the  ^nrtlefi  cease  to  be  trustees,  and  may  be 
enloined  accordiog)T. 

20  Am.  A  Eng.  Buc  Law,  p.  825;  Sott- 
tnann  ¥.  Bartttng,  32  Neb,  876. 

The  PIrat  Free  Baptist  Church  of  Waterloo, 
t^  lis  arlfclea  of  in  corpora  lion.  Its  by-lawa,  tta  > 
memberahlp  in  Cedar  Ynlley  Quarterly  Heet- 
ing,  and  Ila  conoeetion  throueb  thai  with  the 
Iowa  Yearly  Meeting,  and  the  Geoeral  Con- 
ference  of  Free  Baptists,  acknowledsed  the 
authority,  doctriaes.  and  prscilce  of  the  Free ' 
Baptist  denomination  and  became  aoienable 
thereto. 

Bird  T.  8t.  Mark-*  (Jhnrek,  62  1'  vi.  067. 

Where  property  inleresiB  are  Ihreateoed  or 
affected,  a  court  of  equity  wlU  extend  its 
strongest  arm  in  protection. 

Beach,  Priv.  Corp.  p.  124.  ^60,  note.  p.  IBB, 
n  99,  100,  p.  588,  1 8S8;  20  Am.  4  Eng,  Enc. 
Law,  pp.  795,  797,  notes  3,  4,  pp.  BOO,  825;  2 
Potter,  Corp.  6§  585,  568,  589,  572,  581,  583, 
B91;  Mt.  Zion  Baptitt  Chureh  v,  WTiitimre,  88 
Iowa,18S,  18  L.  B.  A.  198;  1  High,  loj.  g  814. 

Matrt,  Alford  4b  Q«.t««  for  appellees. 

Boblnaon,  J.,  delivered  the  opinion  of  the 


The  object  of  Uie  assoclBtlon,  as  declared  in 
the  certificate  of  Incorpoiatton,  was  "tbe 
building  and  erection  of  a  cbnrcb  or  house 
of  woraulp,  and  the  diffusion  of  tbe  gospel." 
Id  December,  1892,  tbe  certificate  was  so 
amended  by  a  unaniraouH  Tote  of  tbe  society 
as  to  change  Its  name  to  Uie  "First  Free 
Baptist  Church  of  Waterloo,"  and  provide 
for  five  instead  of  three  trustees.  On  ilie  4th 
of  January,  1804,  at  a  meeting  held  by  mem- 
bers of  tbe  church,  a  resolution  was  adopted, 
a  copy  of  which  la  aa  follows:  "We,  tbe 
members  of  the  First  Free  Will  Baptist 
Church  of  Waterloo,  Iowa,  resolve  that  the 
name  of  tbe  said  churcb  be  changed  from  tbe 
one  by  which  ft  has  formerly  been  known  to 
the  "Free  Baptist  Church  of  Waterloo,  Iowa, ' 
by  which  name  it  sball  hereafter  bo  known, 
and  that  article  1st  of  Its  certiBcat«  of  in- 
corporation l)e  amended  accordingly."  Tbe 
81L.RA. 


article  reteired  to  was  tlie  obb  whldi  gava 
the  church  Its  name.  The  petition  also  con- 
tains averments,  lome  of  which  are  not  ad- 
mitted by  the  answer,  to  tbe  following  effect : 
The  amendment  adopted  in  December,  I8M, 
did  not  change  the  articles  of  faith  or  belief  of 


-  , ,   le  patronage  sod 

Is  a  member  of  the  Oedar  Valley  Quarterly 
Meeting,  a  regularly  constituted  body,  com- 
prised of  Dine  churches.  The  vote  on  the 
adoption  of  the  resolution  of  January  4,  1894, 
was  twenty. five  for,  and  five  against,  it.  At 
tUe  same  meeting  the  following  was  adopted  : 
"Resolved,  that  we.  the  members  of  the 
Second  Baptiat  Churcb.  uf  Waterloo,  Iowa, 
appoint  the  truatees  of  said  church  a  com- 
mittee to  inform  the  Baptist  denomination 
that  we,  as  a  church,  desire  memberahlp  in 
their  denomination,  measures  having  boeD 
adopted  by  us  which  we  truat  will  bring 
about  such  aunlon."  This  was  voted  against 
bj  tbe  same  persons  wIh)  opposed  the  oUier 
resolution.  The  religious  belief  and  tbe 
articles  of  faith  of  the  Baptiat  Churcb  at 
denomination  are  radically  different  from 
those  of  tbe  Free  Baptiat  Churcb.  and  each 
baa  a  separate  and  diatlnct  organization,  and 
is  governed  uv  lt4  own  offlcen.  laws,  and 
rules.  The  petition  further  alleges  that,  hj 
the  adoption  of  the  two  resolutions  set  oat, 
the  persons  votine  therefor  declared  tbeir 
secession  from  the  First  Free  Baptitt  (Jborclt 
of  Waterloo,  and  from  tbe  General  Free  Bap- 
tiat Conference,  and  from  the  Cedar  Vallej 
Quarterly  Meeting,  and  thereby  abandoned 
the  religious  belief  and  creed  of  tbe  First 
Free  Baptist  Church  of  Waterloo,  and  iheu 
and  there  withdrew  from  that  church ;  that 
the  property  of  tbe  churcb  was  acquired  for 
the  purpose  of  advauclne  Christianity  accord- 
ing to  tbe  religious  belief,  principles,  and 
creed  of  tbe  Free  Baptist  Church,  to  which 
the  plaintiffs  still  adhere;  that  the  property 
has  tteen  dedicated  to  tbe  uses  and  purpoees 
oonfilstent  with  the  religious  belief  and  creed 
of  that  body ;  that  the  defendants  are  attempt- 
ing to  alienate  the  property  of  the  Free  Bap- 
tist Cfaurch  of  Waterloo,  and  to  prevent  tbe 
plaintiffs  and  others  from  enjoying  those 
rights  which  have  been  assured  them  by  tbe 
acquisitioQ  and  dedication  of  that  property 
to  the  purposes  and  uses  of  that  church  ;  that 
neither  the  General  Free  Baptist  Conference 
nor  the  Cedar  Valley  Quarterly  Meeting  bss. 
by  vote  or  otherwise,  expressed  their  consent 
to  the  proposed  dianee  in  the  certificate  of  In- 
corporation of  the  Ftret  Free  Baptist  Churcb 
of  Waterloo,  and  has  not  been  applied  to  for 
such  consent;  tbat.  If  the  instructions  con- 
tained In  tbe  resolutions  are  carried  oat.  a 
cloud  will  be  cast  upon  the  title  of  that 
churcb  aa  to  its  real  property  In  Waterloo, 
which  is  particularly  described,  and  that  tho 
plaintiff  and  other  membera  of  the  churcb 
who  odbere  to  its  religious  belief  will  be 
threatened  with  tbe  loss  of  tbe  rights  and 

Erivllegea  to  which  they  are  entitled  aa  mem- 
ers  of  the  church,  if  they  are  not  actaally 
deprived  of  them;  that.  It  the  proposed 
amendment  Is  adopted,  tbe  rights  of  the  said 
persons  will  be  unlawfully  infringed  and  Id- 
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In  tbe  comiiiiiiilK  tor  tba  pramotioa  of  the 
doetrluea  ol  Uw  Free  B*pt1n  Ohorch  wtll  be 

Inepsiabl7  iDlnred;  and  tli 

tnuteea  tbroftteD  to  cutt  tlu 

effect,  utd  will  do  lo  tmleas  reetraloed.    The 

C'  '  nttffi  tie  two  of  tbe  memben  of  the  Flnt 
Baptist  Cbnrch  of  Waterloo,  and  a* 
Micli,  are  tn  good  Btandlng.  That  cbaioh  and 
Iti  tniateee  are  made  partfea  defendant. 

Tbe  detendanta  contend  that  the  Flnt  Free 
Baptlat  Church  of  Waterloo  Is  an  ludepeod- 
ent  body,  not  subject  to  tbe  control  of  »aj 
•uperior  bodv ;  that  It  ta  at  libertj  to  form 
itH  own  creed,  and  does  now  and  has  alwaTt 
legnlated  its  own  affairs  without  any  ripht 
of  Interference  or  control  on  the  part  of  any 
superior  or  other  body ;  that  there  Is  now  no 
ndicaldlfferenee  between  tbe  belief  and  arti- 
cles of  faith  of  that  church  and  the  Baptist 
Churcb ;  'that  several  yean  aj[o  there  was  a 
Teiy  lubatantlal  difference  In  the  articles  of 
fiiUi  and  rellefoua  beliefs  of  tbe  two  cborch- 


.o  each  other  In  CKed,  belief,  and  articles 
of  faith,  the  regular  Baptist  den  oral  natioo 
baring  dropped  from  Its  creed,  belief,  and 
■itlclea  of  faith  the  portions  thereof,  or  the 
moat  of  the  portions  thereof,  which  were 
repugnant  to  tbe  early  founders  of  tbe  de- 
nomination of  Free  Will  Baptists  or  Pre* 
Baptista,  with  which  denomloation  the  de- 
fendant church  waa  heretofore  affiliated,  and 
■t  the  same^  time  the  latter  denominatloQ 
has  dropped  from  Its  creed,  belief,  and  arti- 
cles of  faith,  or  modified,  some  of  the  tenets 
thereof  whlt^  were  originally  repugnant  to  or 
materially  different  from  the  rellelous  faith 
■nd  belief  of  the  regular  Baptist  denomina' 
tion :  that  the  tenets  of  belief  of  said  denom- 
inations have  changed,  and  can  but  cbange  ; 
that  any  attempt  to  anchor  the  belicfe  of  de- 
Dominationa  immoTsblf  in  the  stream  of  time 
is  beyond  human  power,  opposed  to  progress 
uul  adTBnccment,  aad  an  effort  to  nalt  nn 
the  great  onward  mnrch  of  thought'  The 
defendaote  further  allege  that  tbe  defendant 
cburch  is  weak  in  numbers ;  that  few  of  theni 
ue  poaaeaaed  of  laree  means :  that  !□  conse- 
quence it  is  Impoaslble  for  the  church  to  em- 
ploy a  legiiUr  or  permanent  pastor ;  that  It 
ass  been  without  a  pastor  a  portion  of  the 
time  for  seTetal  years:  that  In  consequence 
many  of  Its  member*  have  gone  awar,  and 
now  afflllnte  with  other  churches  ana  that, 
if  the  reaoluCions  are  not  carried  into  effect, 
other  members  will  also  attach  tbemseWes  to 
other  churches ;  that  If  tbe  resolutions  are 
carried  out,  and  tbe  Baptist  denomination 
receives  the  church,  its  memberBbtp  and  rer- 
CDue  will  be  greatly  increased,  it  will  be 
enabled  to  employ  a  pastor  permanently,  and 
members  will  be  prevented  thereby  from  go- 
ing to  and  afBliatins  with  other  churches; 
that  it  will  not  be  necessary  for  any  members 
to  aulisctlbe  to  tbe  articles  of  faith  of  the 
Biptlat  den onul nation,  becauae  the  articles 
of  faith  of  tbe  twochurchesaresubstanllally 
tile  same;  that.  If  then  unable  to  employ  a 
putor,  assistance  will  be  received  from  the 
Baptist  denomlnaticm.   which  la  the  larger 


and  BtTongei  of  the  two ;  that  the  onlv  affect 
of  carrying  oat  the  resolutions  will  be  to 
change  the  name  of  tbe  churcb.  and  place  It 
in  tbe  Baptist  denomination ;  ibat  the  prop- 
erty of  tbe  church  descrll>ed  In  the  petition 
waa  conveyed  to  it  wllboul  aualiflcatloD  or 
limitation,  and  without  dedication  to  any 
particular  use  or  purpose ;  that  it  is  held  lub- 
ject  to  the  will  of  a  majority  of  the  church 
members,  and  that  the  caiue  of  Christianity 
will  be  advanced  by  the  making  of  tbe  pro- 
posed change ;  that,  If  it  is  made,  tbe  cburch, 
If  reoelved  into  the  Baptist  denomination, 
will  continue  to  be  a  separate  and  independ- 
ent body,  with  a  perfect  right  to  formulate 
and  cbange  its  own  creed  or  rel  [gloua  belief. 
The  defendants  further  aver  thai  the  property 
of  the  defendant  churcb  is  held  wiihuut  dedi- 
cation to  any  special  use :  that  no  trust  la  ex- 
pressed In  it*  aeed  or  results  from  its  owner- 
abip:  and  that  this  court  has  no  Jurisdic- 
tion In  equity  of  the  case,  tbe  relief  If  any;- 
to  which  tbe  plaintiffs  are  entitled,  being 
within  the  defendant  church. 

In  addition  to  tbe  facU  admitted  by  the 
pleadings,  theevldence  shows  tbe  following: 
Tbe  terms  "Free  BaptisU"  and  'Free  Will 
Baptlats"  are  IdentioU  in  meaning,  and  are 
used  to  designate  persons  of  the  same  relig- 
ious belief  who  are  members  of  tbe  same  de- 
nomination; and  tbe  cbange  in  name  adopted 
by  tbe  defendant  church  in  December,  1898, 
Md  no  effect  upon  its  creed  or  declaration  of 
principlea,  nor  upon  its  relation  tn  other 
churchea,  The  title  to  the  church  edlfloe  and 
the  lot  upon  which  It  staoila  is  vested  In  the 
defendant  corporation,  tbe  First  Free  Baptist 
Church  of  Waterloo;  and  unlaaa  the  defend- 
ants are  prevented  from  carrying  the  resolu- 
tioDS  of  January.  1894.  into  effect,  thai  or- 
■nnizatlon  will  be  wlUidrawn  from  the  Free 
Ban tl St  denomination,  and.  If  received  hy  the 
Baptist  denomination,  will  become  a  part  of 
It. 

The  cbange   proposed,    if  accomplished. 

ill  transfer,  not  only  the  prganizalion,  but 
tbe  property  of  tbe  defendant  cburch.  to  tbe 
Baptist  denomination,  and  that  will  have 
the  benefit  of  both  the  organization  and  Its 
property,  includingthat  incontroversy.  We 
'~  ~[>t  understaad  that  any  partv  to  tbe  ac- 
questiona  the  fact  that  the  property 
would  go  with  the  corporation  ;  but  It  ft 
claimed  b;  the  appellcea  that  the  defendant 
cbiircb  Is  a  civil  corporation,  in  which  a  ma- 

Jarity  rule,  and  that  each  church,  in  botii  the 
'ree  Baptist  and  Baptist  denominations,  has 
the  right  to  fix  and  adopt  its  articles  of  faith 
and  covenant ;  that  ttie  only  effect  of  the  pro- 
posed change  would  be  to  place  tlie  defend- 
ant church  Id  the  Baptiat  denomlnntion  ;  and 
that  it  would  there  conLinue  to  be  independ- 
ent, without  any  change  in  Its  artlc1e>(  of 
faitb  or  covenant. 

The  appellants  claim;  (1)  That  the  church 
edifice,  and  the  tot  on  which  li  is  ititimU'<. 
have  been  dedicated  to  the  use  of  the  Free 
Baptist  deDomluation.  for  tlic  advancement 
of  Chrlatlanity  according  to  the  religious  be- 
liefs of  that  denomioatroD.  and  that  there- 
fore they  cannot  be  transferred  to  any  other 
denomliiatlon  :  (2)  that  the  attempt  to  carry 
out  the  resolution  fn  question  Is  an  effort  to 
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and  tlie  forin  of  woralilp  m  pmct 
tfice  of  tliededlcatioiiof  lbs  pmpert;  uad  the 
CTealfoD  of  tlie  trust;  (8)  tbat  tiie  iippeilees 
hikTc  nol  pursiieil  tlie  Btstutor;  provlslDQS  in 
retrard  to  tlie  clinngliig  of  articles  of  locor- 
piiDittoD  of  rellsioMB  tocieilei;  (4)  tiiat  a 
court  (it  equity  liaa  jurisdiction  to  determioe 
tlie  quesli'>Di  HSectioi;  tbe  property  interests 
of  tlie  dercndani  cliurch. 

Tlie  questions  we  are  required  to  del*rralne 
are  only  tliose  wlilcli  relate  to  tlie  propenr 
rigtiu  of  tlie  parties  to  tbfs  action.  "Civil 
onunswill  Dot  revise  ttiedt'cisioDs  of  cbun'.lics 
or  religioUB  aasoclalicinH  upon  ecclesiastical 
DiHiterb,  but  ther  will  iot^rfcre  trltb  audi 
aaHOcfailoDS  wlien  rights  uf  property  or  cItiI 
riclils  are  inTolyed."  Bird  v.  St.  Mark't 
CAwreA,e21owa.6T8;20AnK&Etig.EDC.Law, 
'p.  lira.  And,  when  controTtrsles  of  wbtcli 
tlie  clvtl  courts  bava  Jurisdiction  arise  In 
such  IxidioH,  tbo courts  will  ioquire  as  to  tbe 
piirpoae  for  wlilcb  tliey  were  iostituted  and 
tiie  rule  by  which  they  are  ^overueil.  snil,  so 
tar  as  practicable,  tiiey  will  be  given  effect. 
Biittmann  t.  Bartlinff,  22  Neb.  87S ;  Atty. 
Qrn.  V.  Frnmm,  8  Merlv,  40B ;  Jlarnion  t. 
Vste.  84  Oliio  St.  !i34. 

It  was  said  In  Ml.  Zian  Bafitut  Chvreh  v. 
Whitinort,  83  Iowa,  147,  18  L.  R.  A.  198. 
that,  "upon  authorllv  so  genersl  as  to  be  be 
yond  question,  it  is  iield  that  property  given 
or  set  apart  to  a  church  or  rel  iglous  associa- 
tion fur  its  use  in  the  enjoyment  and  promul- 
fHtion  of  Its  adopted  futth  and  teacliiiigs  is 
y  said  church  or  asBociiilion  held  lu  trust 
for  iliat  purpose,  and  any  numlxT  of  the 
church  iirBSsoclHrloTi  less  than  tlie  wlmle  may 
not  divert  it  therefrom."  This  leads  ua  to 
inquiru  whether  the  property  In  question  is 
beld  Id  trust.  On  the  day  on  which  tbe 
articles  of  iocnrpnration  of  the  defpudnnt 
chiireb  were  adop1e<l  and  its  organ iz^it ion 
perfeolpd.  the  lot  on  which  the  church  edifice 
was  alterwnrils  en-clcd  was  conveyed  to  the 
Siiclcty  Ijy  warranry  deed,  witich  recllcd  tlie 
payment  of  a  ronal deration,  but  did  oot  con-  i 
tain  any  decliiniiion  of  irust.  Whether  thei 
pmiierty  In  controversy  Is  to  be  reicanled  asi 
held  in  trust  does  not  wholly  depend  upon 
tlie  leima  of  that  lnstnimeDt.  In  determin- 
ing its  chnnicler,  we  may  properly  emimlne 
the  arlicles  of  Iiirorpnratinn  of  tbe  defenrhint 
church,  iis  di'olaration  of  faitli  and  practice 
nlien  tbe  funds  for  the  purchase  of  the  lot 
an<i  for  the  eri-ctlnn  of  tbe  building  thereon 
wi're  olitained.  anil  the  purpose  wlilcb  the 
fluids  wi're  provided  to  aid.  Tbe  church  rec 
onl  hook  alinwa  thiit  persons  who  desired  to 
be  organizeil  Into  a  Free  Will  Baotiat  Church 
met  in  Waterloo  In  January,  IMflT:  a  council 
pri'vioiisly  autbnriEed  by  the  Waterloo  Quar- 
terly Meeline.  having  been  cboseu.  was  or- 
gan!/oil  ;  church  letters  were  read  ;  tbe  church 
covenant  was  remi  and  adopted  ;  and  a  reso 
lutton  tn  orirnnir.e  s  church  to  he  known  as 
tlie  "Free  Will  Baptist  Cburcb"  waa adopted  : 
ami  ttie  cburi'h  appeara  lo  have  been  orjan- 
ize<i.  Tbe  cliurch  covenant  iMinnd  tlie  nii^m- 
bers  to  labor  together  for  the  building  up  of 
tbe  church  and  the  denomination,  to  con- 1 
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tribnle  for  the  support  of  the  mlDlstry  and 
fur  other  church  expenses,  to  be  bcnero- 
lent  to  the  needy,  especUlly  to  tbe  poor  of 
tUeIr  own  church,  and  to  sustain  the  benevo- 
lent eulerurlsea  of  their  owo  denomination 
and  church,  as  mission,  education.  SabbatJi 
schools,  and  moral  refurm.  At  a  later  daj, 
application  was  made  to  the  Waterloo  Quar- 
terly Meeting  for  admiiialun  to  that  body,  and 
afterwards  to  tlie  Cedar  Valley  Quarterly 
Meeting,  to  which  it  appeara  to  have  l>eeD  aa- 
mltled.  In  April,  ISSB,  steps  were  talito  to 
erect  a  church  building,  money  was  sub- 
scribed for  that  purpose,  and  the  building 
was  constructed,  AH  that  was  done  in  the 
organization  of  the  church  and  In  procuring 
the  property  in  question  was  lu  the  name  of 
the  Free  Will  Baptist  Society,  and  at  all 
times  until  January,  1604,  it  appears  to  bave 
aciod  with  and  as  a  part  of  the  Free  Baptist 
denomination. 


nomination.  It  is  said,  however,  that  iher» 
is  no  practical  diSerence  between  that  and  tbo 
Baptist  denomination.  They  are  stmtlar  Id 
man^  reapects,  especially  Iq  matters  of  or- 
ganization and  government,  and  both  recog- 
nized tbe  Bible  aa  the  only  infallible  rule  of 
faiih  and  practice.  But  there  are  Important 
dilTerenccB  of  belief  which  have  thus  far  pre- 
vented a  union  of  the  two  denominatiooa, 
and  recent  agitations  for  ■  union  bave  ^own 
that  they  will  continue  separate  for  an  la- 
deflnlte  period  of  time.  The  evidence  tiefore 
us  shows  that  the  faith  of  tbe  Bii'pti si  denomi- 
nation Is  Calvlnistlc,  and  it  is  briefly  stated 
as  fnllowB:  "The  belief  in  original  sin  or 
total  depravity  :  predestination :  particular 
redemption;  e&ectual  calling  and  peraever- 
ance  of  tbe  aainta."  The  Free  Baptist  faith 
is  based  upon  the  doctrines  of  Arminlus,  and 
is  stated  to  be:  "(1)  Conditional  election 
and  reprobation.  In  opposition  to  absolute 
predestination.  (2)  Universal  redemotfon, 
or  that  the  atonement  was  made  by  Christ  for 
all  mankind,  tliou^'h  none  but  believers  can 
be  partakers  of  the  benefit.  (3)  That  man, 
in  order  lo  eiereise  true  fallh,  must  be  re- 
generated and  renewed  bv  the  operation  of 
the  Holy  Spirit,  which  is  the  gift  of  God- 
(4)  That  the  grace  which  confeia  this  is  not 
irresistible.  {-"S)  That  men  may  relapse  from 
a  state  of  grace,  and  die  In  their  sins."  Dif- 
ferences not  disclosed  by  these  atalements  of 
faith  also  exist.  It  is  nol  any  pari  of  our 
duty  to  decide  whether  the  diffrreoce  between 
the  respective  articles  of  faith,  covenanta, 
and  pnictice  of  the  two  denominations  Is  sub- 
stantial. It  may  be  true  that  changes  tn  such 
matters  are  constantly  going  on,  and  that  it 
is  beyond  human  power  to  prevent  them  ;  that 
In  those  things  which  make  for  worldly  proa- 
perltv,  as  popularity,  wealth,  and  numbers, 
the  defendant  church  would  be  greatly  bene- 
filed  by  Its  union  with  Ibe  Baptist  denomina- 
tion aa  proposed  ;  but  considerations  of  tliat 
kind  have  noilltng  to  do  with  the  legal  righta 
of  Che  parties  lo  this  action,  and  cannot  be 
given  weight  in  determining  the  questions  of 
n'bicb  woTiave  Jurisdiction.  It  isenough  f<v 
the  purposes  of  this  case  tliat  the  two  deoom- 
luatlona  are  now  aeparate  and  distinct ;  that 
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of  oMof  tlMiii;ftiidthmt  UwplKlntfffa,  beiDg 
nMmtMrn  of  that  chmeli  and  of  tiiat  denomf  lu- 
tloB,  obteot  to  Um  pTopowd  change  tuid  tnilBt 
that  It  Hiwll  BOt  be  nude. 

Aoeonlliig  to  tbe  oHiget  of  the  Free  Bap- 
tist denomlnatiOD,  It  li  tbe  duty  of  each  of 
iu  chorchea  to  unlie  with  some  Quarterly 
Meeting.  That  Is  compoeed  of  two  or  more 
cliurcUes  of  the  ilenomloatlOD,  and  has  a  cod- 
stiuitioa  for  Ita  goveitimeDt.  Tlie  fusctlODS 
of  tbe  Quarterly  Meeting  appear  to  be  cbleflv 
adviaOTy-  It  canaot  deprive  achurch  of  Its  ID- 
dependent  form  of  governmeDt,  noi  ita  right 
lodlsciplloeltaowninemberB,  nor  labor  with 
individual  members  of  the  diarches  as  such,' 
bat  It  has  the  rlglit  to  labor  with  the  church 
as  A  body,  In  case  of  nnicrlptural  or  dlsor- 
dwly  walk,  and  may  determine  whether  a 
church  is  worthy  of  Its  fellowship.  Borne 
imDortance  is  attached  to  a  provision  in  tlie 
'Uannal  of  Church  Qovernmeol"  in  regard 
io  ttie  buiineas  of  the  Quarterly  Heetine, 
which  reads  as  follows:  "  Wbeo  a  church  fn 
good  atendlng  requests  a  diamisaton  to  unite 
with  another  Quarterly  Meeting,  or  with  an- 
other Evangelical  denoinl nation,  a  letter  of 
dlsmlaaion  and  recommendation  ia  given." 
It  is  urged  that  this  recognizes  the  right  of 
a  chnrcE  to  untte  With  another  Evangelical 
denomioatton,  but  It  does  not  purport  to  an- 
tfaorlie  the  majority  of  any  church  to  trani 
fer  tbe  property  of  tbe  church,  and  appears 
to  refer  to  the  church  as  an  ecclesiastical. 
rtUbarthanasapuTelTlegal,  body-  We  find 
nothing  In  the  recora  before  us  to  show  that 
the  Quarterly  Meeting  has  any  authority  In 
matteraof  property,  and  notbinglo  show  that 
the  defondantchnrob  was  ao  organised  (hat  a 
mRjority  of  lU  members  may  dispose  of  ita 
property  for  the  benefit  of  another  denomtna 
tioQ.  eltbardireetlycffindlrectly.intbeman- 
oer  attompted  In  tfata  case.  The  property 
wM  acqutied,  aa  stated,  for  the  use  and  bene- 
fit of  the  Free  Baptist  denomination,  without 
anr  cooditioD,  espresaed  or  implied,  that  it 
might  be  transferred  ngainat  the  oblectlooa  of 

meinben  of  the  church,  however  few  in 

ber. 

We  are  aware  that  our  conclusion  is  not  In 
faajTOony  with  tbe  deciaions  in  some  of  tbe 


__  _  equity.     It 

mnBt  be  understood  that  what  we  nave  said 
IMS  special  reference  to  the  rigbta  of  the  de- 
fendftnte  to  tnnafer  tbe  property  In  contro- 
versy to  the  Baptist  denomination.  Since  the 
lesof  utlona  in  question  cannot  be  carried  out 
without  affecting  prejudicially  the  interesta 
of  the  plalDtlfbln  that  properQr,  tbe  defend- 


ants are  enjoined  from  canrlng  tbem  into  ef- 

''ct.    Nothing  we  have  aaia  ia  to  be  cotiatrued 

affect  any  tight  the  defendant  church  baa  tn 


withdraw.aa  a  church,  from  the  JTree  Baptist 
and  to  untte  with  the  BaptUt  denomination ; 
but  the  withdrawal,  if  carried  out,  muat  be 
so  effected  as  not  to  change  or  cloud  the  title 
'i  tbe  property  In  controversT. 
Th«  (berw  e^  IM  DMrid  Court  it  fvwraNL 

Given,  Oh.  J.,  dissenting: 

I  do  not  concur  in  tbe  foregoing  opinion. 

aeema  clear  to  me  that  under  tbe  "Manual 
of  Church  Oovemment,"  quoted  In  tbe  opin- 
ion, this  church,  as  a  body,  bas  tbe  right  to 
nnll«  with  any  other  Bvangelical  denomina- 
tion, and  to  take  its  properly  with  it.  It  Is 
in  this  provision  that  this  caae  differs  from 
thoae  cited.  I  do  not  question  the  doctrine 
that,  when  a  church  property  la  held  ex- 
clueively  for  the  promuleatlon  of  the  faith 
Bed  teacbinga  of  a  particular  denomination, 
it  cannot  be  diverted  to  any  other  use  by  any 
number  uf  the  members  less  than  the  whole. 
TapermltsuchadlveraioD  would  be  a  breach 
of  tbe  Crust  under  which  the  property  Is  beld. 
Such  is  not  this  caae.  The  opinion  recognizee 
tbe  right  of  this  body  to  unite  wltb  the  Bap- 
tist denomination,  or,  at  least.  decUnei  to  say 
that  it  may  not.  That  Is  Just  what  it  was 
proceeding  to  do,  and  In  the  way  provided, 
when  this  suit  was  commenced,  and  that  la 
what  the  district  court  lield  it  might  do.  Tbe 
opinion  doea  not  prevent  tbia  cnurch  from 
conaummating  tbe  union,  but  holds  that  it 
muat  be  in  such  way  aanottochangeorolond 
the  title  to  ita  property.  If  tbls  property  was 
held  exclusively  for  Uie  OTomulgatlon  of  the 
faltb  and  teaching  of  the  Free  Baptist  denom- 
ination, tbls  would  be  correct,  but  It  waa  not 
acquired  nor  ia  it  beld  for  that  exclualve  pur- 
pose. It  was  acquired  by  this  body,  and  la 
owned  and  held  by  it  for  the  promalgatloo  of 
tbe  faith  and  teachings  of  whatever  Evan- 
gelical denomination  it  may  aee  fit  to  untte 
wltb.  It  is  tberefore  no  breach  of  the  tmst 
under  which  tbls  property  waa  acquired  and 
ia  being  beld  to  allow  the  owner  to  use  It  in 

Eromnigating  the  faith  and  teachlnga  of  any 
VBogelical  denomination  with  which  It  may 
aee  tit  to  unite.  To  aay  otherwtae  li  to  deny 
to  the  defendant  church  tbe  right  to  hold  and 
use  Ita  own  for  tbe  purpose  for  which  It  waa 
acquired  and  fa  held.  Whetber  auch  a  union 
may  be  effected  by  a  bare  majority  need  not 
be  conaldered,  aa  tbe  record  abowa  that,  of 
a  membenhip  of  about  alzty,  fifty- four 
are  In  favor  of  the  bodv  uniting  wltb  tbe 
Baptist  denomination.  I  think  the  decree  of 
the  district  court  abould  be  affirmed. 


Rothroek,  J. ,  com 
Rehearing  denied. 


1  in  thU  dlnnl. 
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Rhode  Iblaud  Sdpbbu  Codrt. 
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William  P.  DB  WOLP  et  at. 
Annie  B.  HIDDLETON  «(  aL. 


1.   TMtator^lntentthfttthetaelraaTato 

be  ■■nnrlnlnnil  tii'  tbenatute  In  foioe  «d«i 
tbeexeouunydevlKitakeaeiraot  appMn  wh0«« 


davlM|lTtawtliBfa«to4aiwlitBnpn>TidnttiBtit 
Oter  taava  no  anrrlTliif  knM  the  artate  -^n  tiMr 
deoeaae"  ib«ll  be  divided  uaoag  hie  belt*  at  lav 
BooonHnv  to  the  atetute  ot  dceomta.  Ibelr  befai 
and  I    ■  


wODid  be  at  hia  death  tiuc  one  beir  reooKnIxed  br 
law  bealdM  tb«  dauRbters,  beoaiueof  theallen- 
•Be  of  a  eon  who  waa  nerenbeleai  mrfTipilaml  br 
the  will  at  a  benaflctar;. 
9.   nie  nFfffTgtr  ofa  aon  which  iroold 


n.    3»aarMt4f«lat«to|7t«IaHon.      ' 

TTpoQ  the  qnaetlOD  of  an  ■Uen'i  ticbt  to  Inberlt, 
MB  net*  to  HaatMi  v.  Hoott  ITIU  pott,  — ,  (ISK). 

AatotbeeSMtotnaleCanBtttuUooaand  etatutea 
opoothe  qunttoo  of  InberltaDce  bjr  or  from  an 
•Hen.  aeenoU  to  Beavan  T.  Went  ilUJatXe,  SB  OSBS). 

Tbe  efteot  of  trealiea  upon  the  Haht  of  aHene  to 


UooD  the  quetUoo  ot  the  dlaabllitj  of  alieDs  and 
tbe  eecbeat  of  property,  aee  nMa  to  Amertoan 
UortK.  Oa.  V.  'Veuntlle  (Oe.)  IS  L.  B.  A.  BK  ONI). 
and  brttt  in  Toole  v.  Toole  <N.  T.)  C  L.  B.  A.  «& 
OfflO.  _ 

L    nu  EngHMh  doelrltu. 

me  oommon-law  doctrine  prevailed  In  Bngland, 
until  b7  Haiuie.  11  ft  IS  Wa.  m.  obap.  8,  aU  the 
Xlnv'anatuTBl-bani  enbleDM  were  enabled  to  trace 
their  deaoent  throagb  tbeir  alien  anoeaton.  Thla 
■at  waa  amended  and  explained  by  tbe  imtute  X 
Geo.  11.  ohep.  sa.  and  tbe  whole  law  upon  theanb- 
]eot  waa  aubeequentl]!  re-enaoted  and  amended  br 
thenatutBllMtlon«otofl8n)t33Tiot.ohap.  U>,  la 
amended  br  the  amtuta  a  *  Bi  Tlot.  obap.  VA,  and 
by  the  aol  K  A  St  TloL  obap.  SB,  niider  the  provl- 
Mona  ot  whloh  reel  and  personal  properlr  ot  everr 
dtMtrtpUon  mar  be  taken,  aoqulrad,  beld.  and  dla- 
poeed  ot  by  an  alien  In  the  ume  nanoer  In  all 
ftapeota  ai  by  a  natural-baro  Brttilb  aubleot;  end 
a  title  to  real  and  pereonal  property  of  evarr 
deactlpllon  mar  he  derived  throush,  from,  or  In 
■ucoeedton  to  an  alWn  In  the  aame  manner  tn  alt 
reepecta  ae  through,  from,  or  m  luooeWon  to  a 
natoral-bom  Britlih  Bubleot. 

But  It  baa  been  held  tbattbeabovestatuteahave 
no  retrotpecttve  effeet.  Sharp  v.  Bt.  Sauveur,  L. 
R  T  Ch.  lUB,  n  L.  T.  N.  a  Itt,  U  L.  J.  Cb.  sn,  10 
Week.  Bep.  tSt  (im>:  DeOeer  v.  Stone,  L.  B.  IE 
Cb.  Dtv.U8,6SL.J.  Ch.  If.  B.  ET,iTL.T.  N.&  tU. 
•I  W.B.Ul(l«te). 

In  Colllnvwood  v.  Faoe,  I  Tent  418,  1  Lev.  BB,  1 
Keb.  ni  (IMI).  an  alien  falber  had  two  suna  bora  m 
BDnlind.eod  the  question  was  whether  the  one  aon 
oouli  Inherit  from  the  other  for  the  reaaon  that  be 
roust  deduce  h II  title  tbrougb  hia  alien  father,  but 
tbe  court  held  that  the  one  oould  Inherit  from  the 
other.  thoURb  neltb  er  coo  Idloberit  from  the  father. 
for  the  reason  Uiat  tbe  [nherltance  between  them 
waa  Immedtats,  and  the  one  ehoald  make  hia  title 
10  a  mart  d*  onccitor,  and  aa  heir  to  tbe  brother, 
witboat  menlkmloB  tbefatber. 

With  rezard  to  tbe  rul«e  of  desoontin  aaoh  oaaea. 
theoourllntiut  case  stated  that  It  must  not  gov- 
ern ItaeK  therein  by  the  ireneral  notions  of  law  or 
proximity  Of  nature,  bat  by  the  principal  laws  ot 
tbe  country  wbere  the  queellon  arose,  as  the  verl. 
OUB  cKiuntles  had  varlouBlr  dispoeed  ot  tbemanner 
Of  deacenm,  even  Id  the  nme  law  O*  degree  of 
proilmftj, 
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With  regard  iolliedl«tlnotlonotd«MeDtaoi 
tlons  between  anoestor  and  heir, 
Euooeealon.  tbe  court  In  that  coae  Hated  that  1: 
Immediate  deaoenta  there  could  no  Impediment, 
but  what  ariaealntlwpartleatbemfelTea.  OoUhui- 
wood  V.  Pace.  1  Vent.  418, 116, 1  Bleb,  mi  (1<M). 

Also  that  In  Immediate  deeoenti  a  dltabllitr  on 


dlmble  a  peraon  to  take  by  deaoent.  tboach  Im 
blmaelf  had  no  suob  dttabiutr.  CoUlnswood  v. 
Pace,  I  Tent.  418,  418, 1  Keb.  DTI  OMU. 

d  that  m  Uneal  deaoeDia,  It  tbe  father  was  an 
alien,  and  had  iaaue,  a  denlien  bora,  who  died  In 
the  lifetime  of  the  inandtatlier,  the  Riandbither 
died  selaed;  the  son  should  not  take  bat  ibe  land 
SMheated.    Ibid. 

That  In  eollater^  deecenia,  If  there  were  two 
brotberai  and  one  waa  an  alien  orattaJnted  and  had 
Icfiue.  a  denizen  tMjru,  and  Uie  other  pnreliased  land 
and  died  wlthontlaaue,  tbe  tasoe  oil  Ibe  other  ihoold 
not  Inherit,  for  tbe  reaaon  that  tlm  f atber  ot  aooh 


Incapable  ottaklmr.  IbU.  The 
beld  tn  Orer^  Ciee.  S  Drer.  ma  (1648). 

80  It  wan  roither  held  that,  -it  there  were  two 
bcotbeta  and  one  waa  an  alten  and  bad  iiaue  snA 
died,  and  tneb  issue  purobaaed  land  and  died  wltb- 
antlam>«.  bisitnole  would  not  inherit  for  theieason 
that  bIsbrotlMrwaaa  nudfusand  unable  to  take." 
CollhiKwood  V,  Face,  mpra. 

lliat  "In  any  desoanta  the  Impediment  of  an 
Doealor  that  [wa*]  not  medliu  anoeator,  between 
tbe  persoDS  from  whom  and  to  whom,  will  not 
impede  the  desoeot,"   Ibfd. 

That  In  the  case  of  "^  grandtatber  and  Brand- 
mottasr. both  aliens. .  .  [bavins] tBoe, the tatber ■ 
deolsen.  who  [had]  issue  a  son  a  denlien,  tbe  aon 
[was]  heir  to  the  father  notwithslandlnir  the  dlaa- 
tillilyOttbeKrandtatlier,  for  the  loason  t  hat  they 
[werel  not  medU  antecaion  between  the  (kthcr 
and  the  ion.  bnt  paramount;  and  ret  oil  the  blood 
the  father  [had  was]  derived  from  bis  dlMrtded 
parent*.''    IWd. 

That  If  the  descent  between  brotbera  was  an 
Immediate  descent  and  tbe  father  was  not  msdfui 
antietmor  between  them,  then  the  dlaability' of 
one  would  not  Impede  the  descent  of  his  brother, 
or  hie  brother's  son;  but  If  It  was  a  mediate  deseeot, 
and  tbe  father  waa  a  i««d(iu  onMemar  betwevs 
them,  then  the  dlwbllltr  la  the  father  mirht  fan- 
pedetbe  deaoent   JMd. 

And  tbe  oonrt  f  mrtber  stated  tbat  the  law  doth 
not  binder,  but  tbat  an  alien  ia  the  aame  detrrea 
and  rdatlon  ot  oaneanffuinltr  aa  In  the  like  oaase 
of  a  denlien  bora:  tbe  son,  tatber,  and  brotber. 
thoug-b  aliens,  were  yet  son,  father,  and  brother  a» 
natural-born  subleiAii,  and  eo  Uken  notloe  Of  m 
tbe  law.  Coillnswood  v.  Face.  1  Tent.  418.  ta. 
1  Keb.  ATI  (1884). 

TbouRh  on  alien  mlabt  take  br  puiDbase  br  his 
owo  oontmot  tbat  wblcb  be  could  not  retain 
HRBlnst  t  he  King,  yet  tbe  taw  would  not  enable  him. 
by  act  of  biB  0  wn.  to  tramfer  by  beiedliarr  deaoentt 
the  alien  dylnR.  bsvlnK  alncea  denlaen  bora,  tte 
hmd  will  not  deacend,  Dor  cu  b»  lak*  br  tte  a(" 


.,  Google 


Dx  Wou  T.  MiDDunoir. 


En«>t  Uiftnhwltattes  M  Um  time  of  ibe 
ik  at  the  tatator,  who  made  tn  ezeoutory 
darinlnbtalMlnat  lawMCotdlnB  to  (he  Btatote 
«ldc«eola,wtU  noteniladeadeMecidaiit  of  tbe 


4.  Tbmwl 


m  le^Uvate  ImIt  o1   ■ 


(Fetmuurn.  uau 

BELL  for  (be  eonstniction  of  certalo  clausM 
in  the  wUI  of  Wtliism  De  Wolf,  deceased. 
B;  th«  tecoDd  claiue  of  tbe  will,  teataior 
devised  his  PoppEwquash  fariD  to  hit  widow 
for  life,  "aod  afler  her  d«ce>se,  I  do  give  and 
deviae  tb«  Mme  real  estate  to  mv  two  daugb- 
len   Gfasrloite  and    Maria,   their  helre    and 


otrhelaw,  tortlM  lawguo  niMI  fnutra  wDl  not 
fin  him  iQ  InberKaiioeurlreebold  br  aotortbe 
kw  for  bo  oMnnot  keep  It.    Ibli. 

If  (Iw  eldtM  «0D  li  an  altan,  tbe  law  takes  do 
BoOceot  Ueo:  and  tberafora  be  cannot  take  br 
detoentt  M  be  cannot  Impede  the  draoent  to  hft 
ronnint  brother.    ItM. 

■  'e  diaiblllty,  tbat 


tfarouvh  him,  thoiwb  b 
boni  inblect.  bat  tbe  tame 

Ibittboavb  atOD  waa 

ntif  btotatberwatannll —  .- 

Uts  fanpedlment  "derived  in>on"niob  eon,  whetebr 
to  vas  consequently  dtiabled  to  Inherit  from  bto 
ancle:  and  tliti  ooneeoullve  dlaabUlty  nu  parallel 
to  that  wbtob  waa  called  a  ooiruptloD  of  blood. 
OnlHaffwood  V.  Faoe.1  Vent.  UB.  41S,  1  Eeb.  OTI 
OBMl. 

In  tbwal  deffreee  rardeKenta.  If  there  WM  a  pand- 
blber  a  natural-bom  rabdeoc  a  father  an  alien, 
inda  mo  a  natnrat-bom  inl^eat, and  tbe  lather 
TMnndedenteOibaaooM  not  Inbertt  tn>m  the 
(iiDdfatlier.  and  If  tbe  (allker  died  In  tbe  lifetime 
of  the  standfatber.  tbe  birth  of  the  srandidilld 
■nar  the  denlBtloo  OU  not  remove  either  tbe 
Mtaonalor  the  oonMqoeatU  Impediment  or  In- 
apadtv  of  tbe  father.  Oolllagwood  v.  Paoe,  1 
Vent,  lis,  Utt,  t  Seb.  B71  ilBHI. 

a,lftbefatber,aoatural- 

1.  aUens.  who  were  both 

..  e  died  without  laaue,  tbe 

other  diouM  not  Inherit.   IMd. 

United  State*  after  tbe  DeelaTatlon  of  Indepen- 
fcnoe,  took  the  oatb  of  allegtanoe,  married  an 
AmcTloaa  woman,  and  had  a  eon  br  tuch  marrlsKB 
bm  ID  tbe  Onlted  etatet,aDd  alto  a  gnndaoQ  tbe 
nioftuoh8on,altobomlnll>e  UDlted  Hiatea,— 1t 
wit  bald  that  miefa  frrandaoa  «ai  capable  of  iuber- 
aiiur  teal  eslxie  at  a  British  autijeot,  wllblo  tbe 
MttotelSaecIQ.  obap.a,  andlOeo.  ILcbap.SL 
ntoh  T.  Weber.e  Hare,  U,  17  L.  J.  Ch.  m  U  Jur.  T5 
QHT). 

'niBiirivlleseawhkib  tbettatutea.1  Geo.  n.  ohap. 
II,BndUaeo.  HI.  Ohap.n,  oonfer.  are  ibe  prlvl- 
kntof  the  children,  and  not  of  the  father,  and 
tberefote  act*  Intended  br  a  Brltltb-bora  subject 
to  bare  the  effect  of  abandonment  or  abjumtlon 
otbltrlKhta  la  tbat  ohareoter  do  not  deprive  his 
ohUdieo  of  the  beneflt  of  those  statutea.  unint 
neb  acta  brloa  them  within  their  dtaquallfylug 
ErovWoi>e.     IMd. 

la  DeGcer  v.  Btooe,  L.  B.  2)  Ch.  DIv.  S<8,  IH  L. 
J.  Cb.  N.  8.  D7.  <r  L.  T.  N.  B.  131,  Bl  Week.  Bep.  til 
Ot»i,  real  property  waa  devlted  tij  a  leelaCor 
domfclledln  ftwlaiidattbetdmeotbltdeoeasebut 
born  In  Holland,  where  Ills  parents  were  married. 
BH  mother  WIS  a  Dntch  tubiecttram  Id  Holland  In 
HK.  his  father  wat  alto  bom  In  that  oonntry  In 
ITM,  tat  fait  paternal  (rrcat-iraDd  rather  wta  a 
Mtoral-bom  Brltlth  aubject  who  went  to  Holland 
hi  WSL,  In  ohanre  of  a  Britiah  Te«lmeat.  and  was 
nirrlea  while  In  aervloe  to  a  Dnicfa  woman,  tbe 
lenator^  icrandtatber  belDK  tbe  eldest  aon  of  tbe 
31L.  R  A, 


llie  teatator'a  orandfather  also  served 
Id  his  father's  refflment  which  tiad  then  oeaaed  to 
be  In  tbo  par  of  the  British,  (be  testator's  tatber 
alto  JolulDar  the  redment.  It  was  beld  that  tbe 
BDsltsb  statute  of!  Anne,  chap.  0,  Rave  the  tes- 
tator's nandfather  the  status  of  a  natural-bom 
British  subleot,  and  that  the  alalutfa  of  i  Geo.  IL 
chap.  &.  and  ISGeO,in.0bap.  21.  gave  also  to  Iha 
teatator^  fntber  Uie  rlghte  belonging  to  lbs  t  status: 
and  further,  that  tbe  testator  blmself  was  an 
alien,  and  that,  as  the  statute  SB  Tlot.  ebap^  li  was 
not  retrospeetlve,  tbe  real  estate  eaoheaCed  tc  the 

n.  Kfitt  ig  HMt  I«oW<it<o». 

Tbe  genera]  dootrlne  of  the  common-law  problb- 

ttlDB  tbe  taklnff  of   real   estate  by    Inheritance 

tbrough  an  alien  hat  been  very  much  modified  by 


If oitIb,  •  Port.  (Ala.)  tM  Oaan,  tltla 
was  claimed  nnder  tbe  provtslODs  of  an  act  of  the 
(teoetal  MtemUy  of  Alabama,  which  autborlaed  an 
alien  to  Inherit  tbe  ettate  of  her  late  UDole  In  the 
tame  manner  satbe  would  have  Inherited  at  law 
bad  she  not  been  an  aKen.  Ttie  evidenee  abowed 
that  the  uncle  waa  an  aUen,  and  dlad  tetoed.  tbat 
tbe  tettor  of  the  plalntllt  wat  alto  an  aben,  at 
were  her  father  and  mother,  the  latMr  being  a 
illtsrof  thedeceasednnoleL  Tbe  Jury,  In  tbe  court 
below,  weie  Instmoted  tbat.  although  the  ueole 
waa  an  aUen,  and  tbe  lessor  of  tbe  plalDtllt  was  also  ' 
an  aHen.  yet,  by  virtue  of  the  special  act,  such 

preclude  tbe  niece  from  Inherldnf 


a  the  I 


ad   Id< 


eieed  the  court  holdlDK 
that  tbe  act  did  not  cause  a  transmlMlou  of  the 
title  held  br  the  ancle  at  hti  death  to  tbe  letter  of 
the  plain tltf. 

In  the  above  obh  ttie  court  further  stated  that 
If  tbe  onole.  when  he  died,  was  a  Citlsen  poaeutsed 
of  Inheritable  ettatee.  and  If  the  lessor  of  the  plaln- 
tllt was  the  alien  daugtaierof  a  dtlaBa  mother,  and 
the  latMr  was  a  slsler  of  the  onole,  bom  since  188t, 
whom  he  bad  survived,  there  tKdngno  remote  betis 
lo  him  on  whom  the  law  oasts  the  deecent,  then 
every  word  of  the  act  would  have  had  effect. 
CaUTornla. 

In  People  V.  Fo]soni,SGal.Sna8Il!t],  the  questloD 
was  whether  the  mother  and  beirof  a  natuiallzed 
oltlien  of  Hexloo.  who  was  not  at  the  time  of  hla 
death  a  Utiien  of  Mexico  or  of  the  United  Btatee, 
butaaubjectof  Denmark  never  aresldentln  the 
Dnlted  States  or  In  Ueilco.  was  compet^t,  under 
tbe  laws  as  tbey  then  existed,  to  take  by  inberl- 
MDce,  and  If  not  whether  the  state  had  an  Interest, 
The  facts  showed  tbat  tbe  deoeesed  died  twelve 
days  before  the  ratldoaclan  of  tbe  treaty  of 
Guadalupe  Hidalgo.  Tbe  oourt  bald  that  In  order 
to  Rive  the  United  States  any  luCereet  In  the  land 
it  was  necessary  to  prorethe  forfeiture  either  by 
the  United  Slstee  or  by  Mexico,  and.  tbat  tbe 
mother  was  entitled  to  nndisturbed  ponesslon  ui>- 
tUonrafnund,  and  tbat  her  title  bee 
by  reasoD  that  no  Icquest  of  oOlce  w. 
der  the  Heilcan  laws  uutU  aCter  a  el 


.,  Google 


MS 


Rhode  Iblaxo  Sopsma  Ooubt. 


urifM  forever,  prorlded.  bowerer,  tbat  tn 
MM  mj  Mid  daughten  Ch&rlotte  aod  Hkrift 
ibould  die  leaTing  no  aurvivliiK  Issue,  then  It 
it  DDT  will  that  the  estate,  oo  l£eir  decease,  ba 
dlviaed  amoue  my  beln  at  law,  accordins  lo 
tbe  etaiute  of  desceDU,  their  heira  and  a«s{?iiB 
loiever,  and  I  do  devise  tbe  same  accord- 

iDKi: 


'a 


fifth  clause  of  the  will  was  In  pracd- 

ernmeDt.  no  dlsubUitr  ezlninK  under  Ibe  law*  and 
CoDiMtutlon  of  the  United  SCates:  tbe  court 
further  Matins  that  tbe  oommou' law  rale  ucolud- 
tag  from  Inheritance  all  who  tnoed  their  deaooit 
ihrouith  unlnherltable  blood  waa  nererlnforaeln 
thai  ttate.  and  that  there  waa  no  error  In  tbe  decree 
of  dlalTlhutlan  to  Ibeflrat  ooualiis.  DOtwUhitandlnc 
their  reUtlODiblp  to  him  tbrougb  alien  ancestors. 
Id  State  t.  Smith.  TO  OaL  ua  (I8S8),  a  Datutallied 
cltlaen  died  Inteetale  leavlns  do  resident  belra.  t)ut 
a  nephew  and  three  nleoei  nonreatdent  HJ1ens,bM 
only  next  of  kte.  The  nephew,  atlsr  declailiw  bb 
Intenclonto  beoome  a  dtlien  of  the  ITnlted  States, 
obtained  letters  of  admin isl ration  In  California, 
<□  bobuir  ol  blmseir  and  the  other  next  ot  kin. 


callf  the  same  terms  aitd  derlsed  tcatator'a 
Hope  street  nlate. 

At  tbe  time  of  tcatator'a  deoesM  tbcoe  were 
four  children,  Wlllbun,  Hentj,  Ghariotte,  and 
Haria.  Nellber  daughter  left  iMoe  and  the 
court  having  decided  (18  R.  L  — )  tbat 
tbe  estate  waa  to  be  divided  as  of  tbe  time 
of  the  death  of  tbe  rarviving  (UughtH,  tbe 
qnestloD  In  this  case  was  as  to  Ibe  mode  ot 

scent  of  ite  title  to  land,  where  tbe  tUle  waa  re- 
quired t«  be  traced  tbrougb  auoh  aben,  and  tbat 
tUaprlDolpte  was  a  part  of  tbe  laws  of  Connectl- 
outi  thattbebiKlldiaatof  l]ftlIWm.III_wblob 
removed  this  diiablUtir  in  favor  of  nanirak-lKim 

outiaod  further,  that  tbe  dlsablllt 
noved  Id  [avor  ot  naturallaed  e 
compelled  tc 

ent  through  alien  Mood  w 
whereas  the  wpellant,  who  was  a  nat>iral-boni 
ddten,  wasteltevedfromtlie  diHbtUtTaauaed  by 
thealtenUood  of  his  anoeston,  and  tber«f<M«.  to- 
gether with  the  other  natucal.bora  ohlldteii  ot 


fheiti 

tbat  Inasmuoh  aa  laws  oonld  have  no  extra-tetrU 
torlal  operation,  the  togtslauire  had  no  power  to 
provide  foTBuoMSHlon  by  foretimetB  who  had  never 
been  residents.  Tbe  oourt  beld  that  1  071  of  the 
Civil  Code  of  [hat  Mate  provided  a  rule  with  re- 
ipect  to  property  within  the  state,  and  conferred  a 
tUht  to  be  enjoyed  within  tbe  jurfidlotion,  and 
it>at  therefore  tbe  defendant's  claim  waa  valid. 

In  tbe  abnve  case  tbe  oourt  also  beld  that  art.  1. 
(IT.  of  theOonslltutlOD  of  California,  which  pro- 
hibits tbe  legislature  from  deprlvlnit  resident  for- 
eineis  of  any  ot  tbe  lights  enjoyed  by  native-born 

enjoyment.  tnosmlsilOD,  or  Intierltanoe  of  prop- 
ertr.dldDotproblbltttielealBlature  from  oonter- 
rlng  the  Mine  rlfihta  upon  tboae  Irara  In  foreign 
oountrles  who  bad  never  been  restdent  In  that 
BUte.    Ibid. 

And  with  renard  to  ion  of  the  CIvU  Code  of  that 
stale.  It  has  been  beld  that  tbe  words  "  uonreel- 
deDtallens"  were  lobe  tot«rprpl«d  as  Indicating 
ibone  who  were  neither  oltliens  ot  the  United 
Stalea  nor  reeldenn  ot  ttie  Mate.    IMd, 

With  respect  to  the  appeaianee  and  claim  ot 
■uob  nonresident  alien,  as  required  by  tbat  seotlon 
ol  the  Code,IC has  been  Btatcd  that  the  clause  was 
a  limitation  annltcable,  not  only  to  tbe  oommenoe- 
ment  of  an  aodonln  theonuria,  l)ut  to  any  appeir- 
Hnce  wlibin  the  state,  and  ibe  aaertioo  of  a  claim, 
wlielbtr  by  6uch  action  or  otbervtlaB.  and  tbat  the 
L-lnlm  mighthetn  jHiii.  as  by  laklng  poMesalon,  or 
conveying  or  eontracUntt  with  reepeot  lo  It;  tbe 
time  lor  diicb  alien  to  miju  bla  claim  being  Oied 
H[  nit  year«  from'tha  time  ol  the  snccenlan.  tbe 
rrnceedings  taken  within  such  time  on  t>elia]f  of 
the  Ktate  being  prematura  and  tbeietore  void. 
I'*r. 
OoDneetieat. 

Where  a  naturalised  dtJaendtSd  Inlcetate  leav- 
ing no  Uneal  deweadanta,  nor  wife,  alsteis.  father, 
mnther,  uncles  noraunta,  but  one  Itrotberan  alien, 
aveIlratcoualnB,aodanuml>erof  cbildreuof  0i«i 
cousins,  among  whom  wasthe  appellant,  such  first 
oouiins  being  naturallied  cItlieDB,  the  probate 
oourt  touud  tbat  tbe  aben  brother  waa  entitled  to 
all  the  perfcoal  estate,  and  tbat  tbe  flist  cooslos 
were  entitled  toalMi*  eqaallj'  all  tbe  teal  estate. 
Upon  appeal,  however.  It  was  claimed  that,  ao- 
conllngtoiheprlaalplee  of  ttaecommoQ  law,  the 
blood  ot  an  alien  anoestor  would  Impede  the  de- 
S1L.R  A. 


decedent's  oauBlDs.wi 

CkmnbeU^  AppeeLU  Oonn.  en.  U  L,  B.  A.  01 

am). 

The  oourt  held  that  the  common-law  mle  of  tb 
eiolualon  from  tuherllanoe  of  all  tracing  tbolr  di 
Boent  through  unlnhartlable  blood  was  never  I 


In  Bldon  v.  Doe,  WynD,  0  BJaokf.  Ml  {UtO,  s 
tsther.anati 

ot  hlawlfe  and  daughter  at 
laatlon.  devised  real  ci 
bweelf  an  alien,  suba  .         .  .... 

aiHldled  leaving  bar  huaband  end  a  aon,wlK>  snb- 
sequeatly  died,  ber  surviving.  Tbe  proper^  waa 
olalDied  br  two  brothen  ot  tbe  teatatOT's  daugb- 


death,  and  by  a  nepbew  and  nleoe,  bom  lo  tbe 
United  Stales,  ohlldren  of  a  deceased  staler,  who 
was  herself  an  alien.  In  ]Ma,and  altertbedeetbof 
testator's  dangliter.  a  apeolal  aot  ol  tbe  Irg  Ms 
turewaspasaedfortiiereUef  ot  one  ot  herbcatt- 
eca  and  others  by  whM)  tbe  laoda  ot  which  abe 
"  died  seised"  were  to  "  descend  to,  and  vest  In, 
suohof  heTtaelrBa*w«e,bythe  btwaof  tbtaatate, 
capable  ot  acquiring  real  estate  1^  deseent  at  tbe 
time  of  ber  dtttth.  In  the  saaie  mannw  as  tboogb 
the  said  [daughter]  had  been  a  dtlapn  ot  the  United 
States."  The  oourt  held  tbat  neither  the  brotlien 
nor  tbe  nephew  and  nleoe  were  entitled,  tbe  latCB' 
on  tbeirround  tbat  they  alabDedlviepnaentBtioa, 
tbdr  title  coming  through  tbcit  aUao  motber,  they 


belni 


greel 


the  death  ot  tbe 
testator's  daughter  under  tire  Indiana  laws. 

In  Doe.  Huddleston.  v.  I^aanby,  I  Ind.  Si  lUUI, 
Smith,  aw,  botb  partiea  otohned  title  from  ttie 
state,  and  tbe  faoia  sbowed  tbat  an  alien  died 
seised,  leevlug  gurvlvliig  bim  no  wife,  nor  <diD- 
drcD,  nor  parents,  but  three  brotben  and  a  sister, 
two  of  tbe  brotben  realdlMr  bi  the  atate,  tbe 
other  brother  and  tbe  sMer  being  nonrealdent 
aliens.  Oneot  the  resident  brotbets  also  died  an 
alien  wlttaout  having  taken  steps  towMd  natural- 
isation, and  the  other  also  died  an  aUen.  but  bad 
declared  his  intention  to  become  a  iilllsail  Tbe 
first-menttoned  brother  left  no  diDdren,  and  waa 
have  been  in  poMcwIoa  JolnUT  wnh 
r  severally:  lb*  other  brother  died  In 
aod  left  three  sons  and  a  dangbter,  aU 
tnfants,  who  wan  the  lessors  ot  the  plalntlS. 
~'  '  jn  were  subsequently  natunJlBed.  The 
It  alien  brother  and  sister  upon  petltioa 


Ds  Wou  T.  Knaaxnai. 


He  laft,  by  »  Catwo  wife,  one  aon.  who  alwtyB 


14» 

Mr.  imm»m  TUlinchMt,  (or  GompUo- 
anU: 

Under  ■  gcDenl  devlw  to  tfae  ttaMoi'a  bdn, 
whether  Immedlace  la  po«8eidoa,orlnTeinatii- 
der.  Tested  or  contingent,  after  an  InteiTenlnc 
eaiate,  the  claat  to  take  la  to  be  aHertaUicd 
and  traced  ai  of  aad  from  (ha  due  ot  hi* 
death. 

B»  Ktmron,  17  ft.  L  Itit. 


obtained  an  order  for  parUtioii,  the  lawn*  of  tbe 
plalDtltr  beiDK  DMUle  defendant.  Ttia  petltlODen 
sold  the  «luie  ut  off  to  tbem  tbeieb;  to  tbe  de- 
fendmat.  Id  an  aotloiiteousfatbjtbeliiraDis.who 
wme  advited  otUw  wUe  and  made  no  obKotlon,  to 
recoter aiioh  property, tbe oourt  beM  that.  In or- 
darto  entlUe  Om  platntlff  to  reoorer,  he  mutt  iho* 
UUeln  hte  loaeoia.  which  bo  oould  not  do,  u  he 
oouUihow  DO  title  b;  descent.  M  aiiohtllle  miut 
kare  been  dedooed  through  tbe  Iniesinte.  tbeorlx- 
Inal  purotiaaer.  who  died  an  alien  without  hBTlOK 
taken  Repe  toward  nBtiiraUiBlioii.ai]d  beiaga  lor- 
dcnereould  notlniumlt  brdeaceatiaDd  tbeoonrt 
fnTther  held  that  Lhe  IndianK  sot  of  IMX  did  not 
reach  the  cmmi  but  applied  onlj  to  alleni  Ajiat  after 
It  look  effeoL 

In  theabove  caaeaipeotal  act  of  Che  legislature 
ot  (beatete  waa  paaeed  to  the  year  IQB.  for  the  re- 
lief ot  the  belli  otthetnteetalo  and  hlatwo  broth- 
en,  who  were  reeldenla  of  the  state,  whlah  r#- 
Inaedaod  vested  all  the  etiateaod  interest  of  lhe 
aiatelQ  Mir  landaaltuaied  Inth&I  atat?,  ot  whloh 
lhe  Inteeuite  and  bit  two  brothet*  died  seiBBd,  in 
such  petaoM.  beins  tnhablianta  of  the  Doited 
States,  as  could  take  the  Mme  b;  demlae.  deaceot, 
or  In  riBht  of  dower,  ai  It  the  deceased  peraon.  aad 
tbe  peiBona  therebr  authorized  to  take,  bad  t>F«n 
■uiilTe  oiltiens  ot  the  state,  the  persona  laklns 
thereunder,  holding  cflraies  of  the  same  nature  and 
extent  as  they  would  Rave  taken  bad  tbey  and  the 
wutles  therein  mentioned  been  natlTO  oitiiena  of 
the  state.  I^ter  tbe  leKlslBiure  paised  another 
■ct,  tor  the  relief  ot  Ibe  detendant.  wbKh  pro- 
Tlded  that  tbe  prooeedlnica  in  the  partition  action, 
andlnthe  protiateoourtielatire  to  tbe  partition 
or  Ibe  real  eetale  of  tbe  deceased,  were  declared 
•uiScient  to  veal  Id  tbe  persons  therein  mentloued, 
lad  Ihoee  boldincr  or  oUdming:  by,  through,  or  un- 
der I  bem,  tho  severe!  oortlons  of  the  real  estate 
set  apart  tu  ibem.  and  releasing  all  oialms  of  the 
Hateacqulrcd  by  escheat,  to  thepersooa  Co  whom 

Under  the  Indiana Btatute of  Um  a  OarlnftHord 
Stal.  1 1.  p.  ZUJ.  wbiob  provided  that  no  person  ex- 
cept a  citizen  of  tbe  Tailed  HtaCea.  or  an  alien  wbo 
WIS  a  bona  dde  resident  tbereol.  should  take,  boi<t, 
ooDvey.  devise,  or  mss  lands  by  descent,  except  la 
such  cases  of  descent  or  declae  as  were  provided 
for  br  law,— the  court  in  the  case  of  Murray  v. 
Kelly,  SI  iDd.  4Z  liseei.  held  that  tbe  act  removed 
tbe  oommon-law  dISublllty  of  an  alien  to  inherit, 
the  statute  being  as  broad  in  favorofabona  Bde 
resident  alien  aa  a  naUve-bom  oltiieu. 

In  the  above  case  it  waa  claimed  that  the  Indiana 
statute  was  nDcoostitutional  by  reason  of  a  defeot 
In  if  tfUei.  wblob  was,  "Ad  Aot  OoncemlnK  Beal 
Property  and  tbe  Alienation  thereof."  but  the 
coart  beU  that  real  estate  being  tbe  fnbjeot  of  tlie 


e  tbe  oourt  also  held  that  tbe  next 
t(  Mn  of  an  loleatate.  wbo  were  oatlve-bom 
(ttlaena,«lilldre»  of  cesldpotaUaoa,  were  en  titled  to 
take  by  descent  lands  which  had  deaoended  from  a 
resident  alien,  Che  brother  of  their  mother,  to  hie 
BOO,  wbowasalBoaresldeDtBlleo.  wbate  tnoh  aon 
kad  died  wltliont  iBoeor  uearer  relatlvea.  such 
next  of  kin  Qialmliig  az  iJorCs  polirna,  ••  against 
tbe  next  of  Un  at  tbe  aon  ^jMutemattma, 
81  L.aA. 


tbe  Datlre-boro  oltlaens,  ex 
ports  potenM,  but  allhougfa  the  court  bold  that 
tbe  Ttatine  was  as  broad  in  favor  of  a  bona  tide 
realdeot  alien  aa  a  oatlve-bom  dUaeo,  yet  It  stated 
that  it  bad  not  Inquired  Into  the  question  aa  to 
wbetber  they  oould  inherit,  as  It  dearly  appeared 
that  the  native-born  citliens  oould,  the  tatters' 
claim  being  fatal  to  tbe  claim  of  tbe  next  of  kin  so 

low*. 

Where  a  person  died  InCeatsle  withoni  issue,  leav- 
ing a  naturalised  brother,  aad  a  nephew  wbo  bad 
beoi  naturallied,  but  wboae  father  died  an  alien. 
It  was  held  that  the  brother  suodeeded  to  the 
whole  estate  tor  lhe  reason  that  the  nephew  was 
not  permitted  by  the  oomrnoo  law  to  trace  hta  de- 
scent through  his  alien  father,  tftemple  v.  Her- 
mlnghouaer.  a  Q.  Greene.  4M  (IBK). 

Cbupler  8S  ot  tbe  Iowa  act  July  i,  1B88.  ■  1.  pro- 
hibits nonresident  alleng  from  aooulring  title  to  or 
taking  or  boidlug  any  landa  or  real  eetace  in  that 
atatebydcaoeDf,  devise.  purcAase,  or  otherwisp,  ex- 
oept  as  cberelDafcer  provided,  but  glcea  tbe  wld* 
owa.  and  heirs  of  aliens  who  have  theretofore  ao- 
quired  lands  In  that  state  under  its  laws  power  to 
holdauch  lands  tiy  devise  or  deooent  tora  period  of 
ten  yean,  and  no  longer. 

And  1 1  of  tbo  same  permits  nooreeldeDt  alleos  to 
acquire  by  purchase,  and  hold,  real  projjerty  for  a 
limited  time,  but  baa  no  application  Co  the  aoqulr- 
iog  of  title  by  deaoent.  Ottier  provlelDna  of  the 
act  are  dealgned  CO  protect  nonresident  aliens  wbo 
owned  land  In  the  stale  when  tbe  aot  took  eSeot, 
and  the  owners  of  liens  upoo  or  interests  in  real 
estate  and  Judgtaents. 

And  I  T  provided  that  Ibe  aot  should  not  apply  Co 
aliens  who  were  residents  of  the  slate  who  sbould 
have  tbe  same  right  to  aequirg.  hold,  and  disiiose 
ot  property  as  natural-born  citiienBor  the  United 
Slates,  and  repealed  nmH-lKB.  of  tbe  Code. 

In  oonelrulng  tbe  above  act  tbeoonrt,  in  Furenes 
V.  MlckelBOa.8SIo<Fa,NB.Gllil«ei!}.Blaicdibatthe 
above  seotlon  gave  Co  aliens  wbo  were  reaidenCa 
of  tbe  state  Che  same  right  Co  aoqulre.  bold,  and 
dispose  of  protiertj  as  CHtural-boru  dtizens  of  the 
Called  Blatea  bad,  but  nothing  more,  and  Ibatsoob 
a  cltiaen  oould  not  Inherit  mediately  through  a 
nonreeidenl  alien  ancestor. 

In  the  above  cose  a  naturaliaed  reeident  ot  tbe 
SUte  sought  to  Inherit  from  bis  deceased  resident 
great  uucle.  who  wasanaturallied  citizen  ot  ibe 
stale,  through  his  tether,  who  was  a  nonresident 
alien,  but  the  court  held  he  oould  not  so  Inherit  as 
he  did  not  lake  mediately  from  his  uncle. 
K«ntnekr. 

In  Beivd  v.  Bowan.  1  McLean,  UB  lisn>.  lome  of 
the  claimants,  cblldreo  of  deoeaaed  alien  brolheis 
and  sislere.  claimed,  tbroogh  alleo  ancestors,  lobe 
entttled  to  real  estate,  devteed  to  tbe  1nt(«tatebya 
will  wblob  showed  It  to  be  tbe  clear  intctition  of 
the  teatator  that  If,  dnrtog  the  lutestate's  lifetime, 
be  becsmaanabnaUMd  oltisen.or  the  state  law 
enabled  hlia  to  take  and  bold  teal  estate,  such  eo- 
tateabonld  veat  absolute  In  Mm  in  feeoliDple. 

In  the  above  caae  It -  — -^  -----  ^ 


ISO 


Rhodk  IflLuiD  Snpsxm  Cmm. 


The  Bame  principle  sppltea  to  coDtlof^nt  re- 
tDsioden. 

BoUouiaf  1.  HoOowaf,  0  Te«.  Jr.  809:  Vr- 
twhart  T,  UrquhaTt,  18  Sim.  613;  Balloek  v. 
Vovmei,  g  H.  L.  Caa.  1;  MortiiTwr  v.  *iiri*r, 
L.  B.  7  Ch.  DlT.  322;  Mortimon  t.  Mortimort, 
L.  R.  4  App.  Cas.  448;  «tni>(  t.  Tappan, 
12S  Mass.  SSfi;  Baibi/t  Appeal,  61  Pa.  Ill; 
StereoTt'i    Eitate.    147    Pft.    883  ;    Hawkins, 


WllU,  p.   8>;  Ingilby  v.  Ameottt.  31  BesT. 
580. 
TTie  same  rule  equally  applies  to  execatofy 

FinkAam  t.  Sair,  37  N.  H.  2a<J. 

To  give  aD7  effect  to  the  word  "saiijtiia,~ 
the  rlgbls  mugt  be  bold  to  tiave  Tested  at  the 
lestator'a  deatb,  and  ihe  persons  among  whom 
tbej  are  to  be  divided  at  Htb.  Roger'a  death 


;ear  1T99.  had  not  resided  Id  tbe  itat«  tvo  reus 
prior  lo  tbe  p>u«1dk  of  tbe  eot  In  ISOQ.  heconld  not 
trantinlt  lands  by  dnoect,  batlt  was  bold  that  tbe 
Btatale  of  ISDD  applied  to  both  f  ataie  and  past 
resldeuce. 

Tbe  KeDtnakT  ititute  abore  Teferred  to  enabled 
anr  alien,  otber  ihan  an  alien  enem;.  wbo  had  sot- 
uallrre^idtditttbln  that  commuoirealth  two  yean, 
durlDtr  Ibe  cootlnuanoe  at  bla  reeldeoce  therein 
afier  ttae  Eald  period,  to  hold,  reoelve,  and  wsa  anr 
light,  title,  orloteraat  to  bd;  lands  or  other  ealsle 
wlibln  the  oomiLOD wealth  in  tbe  same  manner. 
and  under  the  same  reculatloni.  ai  (be  cltlzeoa  of 
Ihe  gtate.  Beard  v.  Bowan.  1  UoLean,  US,  141  (1B8U. 
Maryland. 

Where  ibe  deceseed  dted  selMd  of  real  estate  In 
Harylaad,  leavInB  no  heln.  except  an  alien  brother, 
who  WBi  never  naturalized,  and  three  nieces,  the 
daUBhtera  of  such  brother,  who  were  nnturallTed 
oHlKna  of  the  United  Slatea.  it  was  hold  ibat  they 
oould  pot  claim  tllle  by  Inheritance  tbruuirb  (taeir 
fatber.  for  the  reason  that  he  «aa  an  alien  and  still 
bvlng.  HcCreery  v.  Someirille.  3SV^  S.  9  Wheat. 
854,  «  L.  ed.  ine  litst). 

[n  tbeabuve  case  ibe  eourt  also  ataled  that  the 
KtRllsh  stalute  of  II  &  1£  Wm.  IIL  chap.  &  which 
was  In  force  In  Maryland,  removed  tbe  common- 
law  dleablUly  of  clatmlnK  title  through  an  alien 
anceKlor.  but  did  not  apply  to  a  llrlns  alien  anoee- 
tor.  so  as  to  ereais  a  title  by  heirship,  where  none 
would  exist  by  the  oommop  law  If  tbe  ancestor 
were  a  naiursl-born  subject  or  dlteen.    Ibid. 

InUatthewv.  Bae.  8CraD0h.C.CfnB<ia9l.  aliens 
elalmed  as  heirs  at  law  of  a  decedent  who  oame  to 
the  United  States  In  17^  and  oonfonned  to  the 
natural  nation  laws  of  Pennsylratuaot  lTBB,and  of 
Maryland  of  17T8.  wtaloh  laws  were  annalled  by 
.  Congreea  by  ttie  general  oaturallaallon  law  ot  1799. 
Tbe  oourt  held  that  the  decedent  was  not  a  natur- 
alized otilzen,  but  that,  as  an  alien  had  under  the 
Maryland  act  of  Itooeinber.  ]M,  1 1.  tbe  rlxht  to 
purchaaeandboldlands  In  Ibe  District  of  Oolumbla, 
and  iransmlt  the  sBme  to  bis  alien  heirs,  the  plain- 
tiffs were  entllied. 


In  Greenla  *.  Oreeoli.  14  Ho.  Ea>  (Uni,  tbe  next 
of  ktnof  acltlien  were  Inrothers  and  nepbowa  non- 
resident aliens,  and  two  nephews  oltfiena  of  tbe 
state,  and  the  queatlon  was  wbetber  the  slavea 
should  be  given  to  tbe  two  nephews  totbeexcln- 
slon  of  the  alien  brocbers  and  nephews,  or  wbetfaer 
Uie  property  should  be  equally  dIstritHited  amonK 
them  aocording  to  tbe  statute  of  deeoents  and  dls- 
trlbuUona  without  rem rd  to  alienage^  nie  oonM 
beld  tbey  were  equally  ei ~' 


where  the  facts  show  that  the  father  of  tbe  de- 
fendantand  trrandfather  of  tbe  wife  of  tbe  plain- 
tiff died  lnteelste  seised  In  fee.  In  (be  year  IITS, 
learlnd  Ave  cblldren,  among  whom  was  the  fatber 
of  the  plain  I  itTs  wire,  and  ot  two  otherohlldren: 
that  the  rather  of  tbe  plain(lff<B  wife  woa,  In  177S.  a 
oltlaen  Ot  Maeeacbusetis,  but  was  captured  by  tbe 
British,  and  held  by  them  until  the  olote  or  the 
war.  whea  be  went  to  Novn  Sooda  and  conHnued 
to  reside  there  until  his  death  In  1T90;  and  tbe  quee- 
tlons  belnir,  wbelberiucb  party  was  an  alien  at  tbe 
time  of  hla  father's  death  in  1778.  and  If  an  aHen, 
whether  tbe  natuteof  11  A  12  Wm.  III.  ohap.O, 
was  adopted  before  (be  eatabtlsbment  of  tbe  Oon- 
(tltuClan  of  the  common  wealth,— the  oourt  beld 
that  Buob  part;  was  an  alien  at  the  time  ot  bis 
fattaer'ideBth;  sad  lurtber,  that  the  statute lu  ques- 
tion was  adopted  and  lo  (nil  force  In  that  state  at 
tbe  time,  and  tberetoretoundln  favor  of  the  nlain- 
ttlts.    Palmer  T.  Downer,  £  Ha«.  m,  not«  (1801). 

Tbe  statute  Id  qneMon  Id  the  above  caseenacted 
ttatall  persona  beloirnatural-bam  snbjeotaoflbe 
King,  might  Inberlt,  and  make  their  tltlss.  by  de- 
ll L.  R  A. 


soent.  from  any  of  tbeli  aneeston,  lineal  cr  col- 
lateral, althongb  tbelr  father,  mother,  or  other 
anoeetor,  by,  fnioi.  through,  or  under  whom  they 
derived  tlMlT  pedigrees,  were  bom  out  of  the 
King's  alleirUmce;  as  tnlly  as  tr>uobfBiher,(notheT, 
or  other  ancestor,  bad  been  nalnrallsed.  or  natural- 
bora  subjeda. 

In  Com.  T,  Andre.  B  Ploh.  at  (USEi,  a  committee 
of  the  legislature  by  deed  granted  to  ttM  defendant 
and  his  heirs  real  estate  which  had  boea  oonBscated, 
the  grantee  being  at  tbe  time  an  alien  resident  of 
tbe  .state  never  naturallied,  the  purobase  tielng 
made  for  the  benefit  of  aoocher  party  a  nonresl- 
dentallen.  Both  parties  dying  Intestate,  an  Infoi^ 
matlon  to  recover  BBMn  and  poeseHlon  was  subse- 
quently died,  the  heira  who  were  nonresident  aliens 
appearing  and  anawering.  allerlng  that  tbe  lands 
bad  descended  to  them.  The  oourt  held  that  tbe 
commonwealth  having  oonreyed  the  land  for  val- 
uable oouBlderatlon  could  not  reclaim  It  from 
either  the  gmntee  or  hta  heirs  for  tbe  cause  or 
alienage  In  either  of  them. 


tbe  Hta 


r  deaoenis  and  dfs- 


tiibutlona  providing  that  In  making  thle  by  de- 
scent It  Should  be  no  bar  to  s  descendant  that  any 
ancestor  through  wbom  be  derived  his  dMoent 
from  tbe  Intestate  was  or  bad  been  an  alien,  the 
aectloD  being  designed  to  remove  tbe  bar  of  alleo- 
ago  or  restrict  It  In  certain  cases. 

The  Uinourl  act  ot  IfBO  permltted'reeldent  aliens 
In  any  part  of  tbe  United  Btatee  or  leirltorleB,  wbo 
had  declared  their  Intention  to  become  dtlsens  of 
the  United  etatea  or  terrltorlea,  to  Inherit,  and  to 
transmit  the  Inh'  rllanoe  ot  real  ealate  witbin  tlw 
Btate.  and  t«  acquire  snd  bold  the  same  by  deeoeot 
or  purchase,  and  to  alienate  the  same  and  to  hara 
the  samarlgbuacd  Incurtbe  Uhedatlee.lD  rela- 
tion (hereto  as  It  ihey  were  dttsens  ot  tlM  United 
States,  tbe  intontlon  to  become  cltMena  and  the 
tory  oath  being  necesaaryto  the  enjoyment 
of  (be  privilege-  Farrar  v.  Dean.  M  Ho.  18,  IT  lUSei. 

Tbe  rlHors  of  the  common  law  with  respect  to  tbe 
rivhisof  aliens  to  take  end  tnberlt  real  estate  were 
modified  by  tbn  legtslaCton  of  tbe  state  of  MIssoDri, 
and  the  olsabtlltlea  consequent  upon  allnnagn 
which  extended  to  soqulring  and  holding  real  es- 
tate by  purohose,  devise.  Or  descent  wera  nearly 
swept  away.  By  the  laws  at  the  terrltoiT.  ot  lOD 
(voL  1.  p.  tan.  the  dlaablilty  of  an  alien  In  Ibat  re- 
spect was  lemoved  as  (o  fotvlgnei*  leaWIng  la  any 
ot  the  United  States  or  terrltoHea.  wbo  bad  de- 
clared their  Inteotlon  to  beoome  dllsene,  and  snoh 
was  the  law  until  tbe  Bsvfeed  Statute  o(  UaS,  by 
whIA,  not  only  atlens  realdtng  In  the  TTnlted  States 
wbo  bad  made  snob  declaraUoDs  of  Intentloiti  bat 
aliens  resident  In  tbe  state,  ware  made  oapable  ot 
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tfona,  from  Umim  1b  wbom  tbe  rlgbtthua  TMted 
■t  the  tMtator'i  death. 

PimU  V.  OmiUn,  9  HIU,  07;  Itmr.  EarrU. 
7R.L  «4. 

All  coDtlDgeot  interest*  In  urertalned  pei- 
anii,  whether  b^  way  of  contJDxent  remainder 
orexecatory  devise,  are  descendible. 

Oamnanfi  t.  SUamt,  161  Hasa.  506. 

DfalteiiBtlDrtlkeaama,  and  anoh  pro*laloD  was  oar- 
riad  torwam  loto  the  statute  ol  IStt.  with  tbe  addl- 
Uonal  risbt  of  "holding"  real  estate,  and  the  same 
wu  re-enacted  tn  tbeatatiitaa  of  18U  wblch  gave 
the  additional  privUefce  to  a  oonrealdent  alleD  to 
oiDTey  tbe  land  or  hla  aooeetor  or  derlaoi.  pro- 
vided it  waa  conveyed  wlUiln  thtee  yeais  after  tbn 
■nal  aettlemeot,  and  suoh  Bot«aare'«nBoted  Id  the 
Mvlalon  of  1M6.  Id  the  year  1S)S  the  learlalature 
■wept  away  every  impediment,  and  declared  that 
aUena  ahtmld  be  Mpatde  of  acqulrins  bjr  purcbeae, 
deTiee,«cdeBoantie«l  estate  tn  that  state,  sod  ot 
hoIdin^,daTlslnc  orallenatliig  tlie  same,  and  abould 
trcur  the  like  dattaa  aod  UabUiCles  In  reUtlon 
tbsreto.  aa  If  tbey  were  dtlzeosof  tbe  TTnited  Btatet 
and  reMdenta  of  tliat  state. 

Id  Burke  v.  Adama.  n  Uo.  KM.  SID  rU8S),  wbere 
botb  the  aDoeator,  and  the  heir  were  iwldenta 
of  tbe  atate  when  the  father  acqDired  tbe  real 
(State  inqafsttoD  bypnrdwse.  and  both  Uved  antO 
tbe  tatber^  death  In  vni,  tbe  heir  havioK  remained 
In  tbestateeversinoe,  tbe  court  beldtbat  tbe  tact 
that  the  anoealor  was  an  alien  conld  make  no  difler- 
voe  a*  tie  resided  in  tbe  atate  wben  tbe  property 
waa  Boqulred  and  when  he  died,  and  that  tjierefore 
mider  the  atalDte  an  alMo  could  take  by  dcsoent 
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r.  Pellens,  48  N.  J.  L.  XI  PSW).  plalntIS 
<*almeil  anoera  purobaser  of  lands  who  died  eelaed, 
without  lamie.  iMTins  hb  widow  and  three  b: 
«raaod<me*laier.Blli]lena,  blmsoTvivinic.  Atihe 
time  of  tbe  purcbaser't  daatb  one  of  Che  hroihtn 

waamMrrled  and  bad  two  bods  bom  in  the  > 

botb  of  whom  died  without  Imue.    Another  sod 
wM  tabaequently  bom.  and  tbe  Unda  la  quesU 
were  oonveyed  to  tbe  plalDtlll  by  tbe  last-mi 
timed  son,  tbe  widow  of  hla  deceased  brother 
leaalDS  benight  to  dower.   The  fauls  showed  tl 
ttte  widow,  s*  a  means  of  proourln^agrantof  all 
the  rlsht  or  tbe  S'ate  In  suah  real  estate  to  ' 
beira  and  awdftns  bad  slated  tbatber  deceased 
band  left,  no  lawful  helrawbo  could  inherit, 
oaeeinvolved  tbe  roostriioilonof  tbel2tb  seccii 
tbeNew  Jersey  aot  "directing  the  descent  of  real 
esutcB"  iBev.  Stat.  £Be).  wbiob  provided  tbi 
makins  title  by  descent  IL  should  be  no  iwr  to  a  i 
tliat  any  ancestor  through  whom  be  or  ebe  derived 
Ua  or  ber  descent  from  tbe  Inteetaie  was  or  had  been 
an  aben,  and  plaintUTs  oODlentlon  was  (bat  by  toroe 
of  tbisact  Ibe  reoi  eala[edeHc«od?d  lo  tbe  two  nepb 
ewB  tbe  ehildren  of  the  purohaMr's  alien  brotbei 
and  that  upon  tbe  death  of  snob  two  nephew*  the 
■atter  paned  to  tbeir  brother  wlio  wai  bom  after 
the  death  of  luch  purchaser.   The  conrt,  hoi 
«rer.    teaerved  the  question   so  presented   and 
tbe  caae  waa  determined  upon  tlie  question  o ' 
verse  posecaslop.  ibewMowof  tbe  purchaser  and 
ha  second  basbiuid  and  tin  issue  of  snob  secon 
marrlase  bavins  be«D  in  possenloD  a  sufficlei 
leaRth  of  time  to  five  tbem  title  as  advene  owner 

In  JsQksun,  Fits  SImmona.  v.  FltzBlmmons,  10 
Wend.  9.  M  Am.  Dec  ItSOSBi).  a  naturalized  citlKn 
died  Id  the  year  ISiS.  toteatate  «Dd  wlibont  issue. 
leaving  wveral  bmibera  and  sisters  all  of  whom 
wereallens.  eioept  the  defendant,  wtaoclalmedtbe 

SILRA. 


The  law  in  force  tx  the  tlmo  of  tbe  dssceoi 
cast  must  govero. 

People  V,  Conklin,  tupra;  Oner  v.  B«ag,  8 
Hill.  79:  Pilla  v.  German  Sdtoa  Auo  33Fed. 
Rep.  TOO;  Hav^nMUin*  r.  Lj/nham,  36  Qnttt. 
62. 

Wbere  a  person  dl«a  leavlnf;  issue  who  are 
aliene.  the  latter  are  not  deemed  his  helra  at 
law,  for  they  hare  no  ioheritahle  blood,  and 
.the  estate  descends  tolhe  next  of  kin,  wbohave 

real  estate  of  the  decedent  as  ilie  sole  heir  at  law 
capableof  Inba'ltlng:.  The  decedent  also  left  sev- 
eral nephews  and  nieoee.  oblldreo  of  a  deceased 
of  whom  were  naturalised  except 
the  lemnr  of  the  plaintiff,  and  the  question  prss- 

itcd  was.  whether  tbe  lessor  of  the  plalnlUI  could 

heritany  part  of  tbe  real  estate,  he  belns  obliged 
trace  his  relatloniblp  through  his  own  rather, 

ho  was  never  naturalised.  Tbp  court  held  that 
tbe  language  of  tbe  Stb  clause  of  iheNewTorb 
'  of  descents,  aa  prescribed  by  the  NewYMk 
actor  ^bruarv£B,lT9e(1Bav.  Laws  tS13.p.  ESI.  did 
notbelp  tbe  lessor  of  tbe  plalntlir.  for  tbe  leason 
the  children  or  the  deceased  brother,  acooid- 
lo  tbe  section,  were  only  to  have  such  share  of 
?8tate  of  their  uncle  or  BDnt  astbelrown  fatlieT 
lotfaer  wouM  have  Inherited  It  living,  and  tbat 
the  father  in  that  case  bekig  an  alien  no  abare 
would  have  descended  to  him  If  llvluar,  because  the 
law  never  oaata  the  estate  upon  a  person  wbo  can- 
not leirally  hold  It,  except  In  the  case  of  an  attaln- 
benetlt  of  tbe  Crown:  and  further,  that 
iswer  to  all  claims  under  the  New  York 
Ibe  rules  of  the  common  hiw 
was.  that  the  statute  was  only  Intended  to  change 
tbi:  common-law  canons  of  deaoeni.  the  statute  not 
being  an  enabling  one  to  give  capacity  to  persona 
to  take  by  dencont  In  cases  where,  by  the  common 
law.  (bey  woi  Incapable  of  Inheriting  by  reason 
of  allCDiure  or  other  iHsabllltyT  and  for  the  further 
reason  that  If  a  literal  iuterpretatlon  were  given 
to  the  1th  canon  of  descent,  as  preacrlbed  by  sucb 
statute.  It  would  cast  tbe  greatest  portion  of  tbe 
premtsee  Inqueetlon  upon  the  alien  brothers  and 
sisters  of  the  person  last  iielied.  and  the  lessor  of 
(he  plalntur.  under  the  &th  canon,  would  abare 
equsllywlttahti  alien  brothers  and  al■tel;^  as  ten- 
ants in  common  of  his  deceased  father'!  share;  and 
lor  tbe  further  reason  tbat  it  never  was  tbe  Inten- 
tion of  the  legislature  to  itive  such  Interpretation 
to  the  statute. 

In  the  above  case  it  was  also  stated  that  in  order 
to  entitle  a  peisuu  to  take  under  tbe  aliovs  statute 
tbe  claltnaot  muEtsbow  his  owncspaoity  to  take  lit 
tbe  plea  of  allcoajie  was  Interposed);  be  mustibow 
that  he  was  naluraltied.  wblcli  eslablfabed  bis  ca- 
pacity to  talte;  and  secondly,  he  must  show  his 
consangulrtlty  in  the  relation  to  tbe  Intestate  pre- 
scribed by  the  act;  aud  further,  that  he  was  a  child 
of  a  brother  or  slater  wbo  would.  It  living,  have 
Inherited  t>y  that  law. 

And  It  was  further  stated  tbat  the  act  waa  in- 
tended to  operate  on  natural-bom  or  duly  natiml- 
ized  citizens  only.    ItM. 

The  provision  of  tbe  New  Tork  alatule  referred 
to  in  tbe  above  case  Is  as  follows:  "Fifthly.  Id 
caseany  such  brother  or  sister,  who  would  baveln- 
heriled  by  this  law  If  living.  Shall  die  I>efore  tha 
said  person  so  seised,  and  leave  a  lawful  child  or 
children,  sucb  child  or  children  surviving  tbe  said 
person  so  seised  shall  Inherit,  If  a  child,  solely,  and 
tlotaMdren.  as  tenants  In  common  In  equal  parts. 
sucb  share  as  would  have  descended  to  hla.  her,  or 
their  rather  or  mother,  if  such  father  or  mother 
had  survived  the  person  BO  selaed.   ibtd. 

In  Levy  v.  McCartee,  SI  U.  B.  0  Pet.  11%  KB.  B  L. 
ed.  384.  3B7  (1832),   decided  under  tba  law*  of  the 
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■n  inberltable  blood,  In  Uie  Bame  muner  u  If 
tto  Buch  sHen  lMn«  were  In  eiiBlenco. 

Orr  J.  mdgtoB.  17  U.  8.  4  Wbeat  46S,  4  L. 
ed-  •1»:  might  v.  BetAattr,  SO  V.B.I  WheW. 
OSS,  9  L.  M.  518:  Jaektan,  FtkStmnont,  t. 
FiU  aimmOTU,  10  Wesd.  9,  S4  Am.  Dec  198; 
Orter  t.  Boag,  8  HUl,  Vt;  LuAn  y.  SUmtr,  80 
N'.  r.  171;  Chin«  T.  tittdtr,  91  Hlcb.  U,  4 
Am.  Rep.  480;  TFumbrto  t.  WvadtrU,  144  OL 
40,  le  L.  R.  A  84. 

Hate  ol  Mew  York,  Uw  court  beld  thataoeoltlxen 
of  thmt  Btaw  oodM  oot  Inherit  tn  the  collatenl  line 
to  tlie  otber.  when  be  took  bis  pedlsiee  or  title 
tbroapb  >  deocMed  alien  Miaeelor. 

Tbe  faott  In  tbM  eMe  (boired  ttut  a  dttnn  died 
•eiaed  in  ISU,  IntcetaU  m  to  tbe  land  InqneitlOD. 
and  (bat  tiro  of  tba  beln.  oltlEenB  of  UieMste  of 
Bomb  CaroUna.  ohUdren  of  an  alien  imcde  on  tbe 
natamal  Hde  of  the  teatator.  wboae  motberwaa 
alaoan alien, olalmad 81  beln  of  tbe  teatator.and 
alaoaabeln  of  bit  poitbumouaoblld,  whodledln 
Inf  ancr>  and  tbe  queatton  waa,  whetber  tbe  olalm- 
anu.  notwltbalandlwr  tbe  alienage  of  tbe  Inter- 
meilllat*  aDoeator  tbroujib  wbom  tbe;  made  tbelr 
ped Vree. «ei« OBpaUe of  InhcridnR:  fromtbetea- 
tator  or  bla  paatbamona  cbild. 

In  tbe  above  caae  tbe  court  stated  that  tbe  Bng- 
Hah  caae  of  OoUlDirwopd  t.  Paoe,  1  Tent  Hi  aaU), 
waaconaliulTeevldenoetfaat  br  tbe  common  lav, 
In  all  caaea  of  mediate  deeceota.  If  an  j  mrdlale  an- 
eeator  tbrouitb  whoni  tbe  pKrty  made  bis  pedlsrea 
aa  heir  vaa  an  alien,  tbe  belr'i  title  n^  barred. 

In  Jackion.  Doran.  v.  SreeD.  7  Weed.  SS8  (18S1), 
It  woa  beld  that  no  one  vho  waa  obllsed  to  trace 
bl*  deecpnttbrougb  an  alien  could  Inherit  real  ea- 
Mte,  If  the  death  of  the  owner  happened  prior  to 
January,  ISSO,  aa  until  that  time  tbe  atetute  11*  ]:j 
Wm.  m.  cbap.  S.  was  not  Inoorporated  Into  the 
New  York  law  of  deeoeat.  In  tbat  case  tbe  ohil- 
dren  of  a  naturalised  cltlaen  claimed  Ihrounh  tbelr 
tatber,  who  was  the  beir  of  a  nntumllzed  oltlzeo, 
and  were  obllfted  to  trace  tbelr  deeceot  tbrooKb 
the  frrandmotber,  who  was  an  alien. 

And  In  People  t.  Irvln,  SI  W«d<).  128  (ISK).  It  waa 
held  tbat  tbe  nephew  of  a  pergoo  dying:  iuleetate 
of  an  ealale  by  InlierltaDoe,  althooHb  a  oaturallaed 
dttien,  waa  not  capable  of  lohentlDg- It  bis  father 
waa  an  altra  and  Uvlafr  at  the  time  of  the  decease 
of  the  peraoD  laat  aelBCd.  notwitbsiBnalng  the  pro- 
Tlalon  of  tbe  statute  of  desceocs  tbat  no  person 
capable  of  Inberliln^i.  eto..  shall  be  precluded  from 
euoh  Inheritance  by  reason  of  the  alleiilBm  of  any 


irofav 


lelDi 
Knglisb  a 


tof  U 


Ins  lubeuntially  the  eame  bb  tbe 
i  U  Wm.  IIL,  chap,  fl,  not  eoablli 
duoe  title  ibrouRh  an  alien  a  aerator  blI  I]  llvicg. 

So,  In  People  v.OonkllD.t  Hill.  07(1(1111.  the  facta 
(bowed  that  an  Amerloan  dUnn  died  Bclsed,  In 
ITM.  leaviiuf  no  lawful  lE8ue  and  no  blood  relattrca 
except  Buobaa  werealienaand  natlvea  of  OormaDy. 
B;  bla  will  be  devlaed  big  real  eMate  to  hit  wife  for 
Hfe  and  after  her  deatb  to  bla  two  sMteta  and  asTen 
nepbewa  and  nleoea.  and  tbelr  reapectire  hetra  and 
tmelgot  foterer.  equaltr.  shore  and  abare  alike. 
and  empowered  hla  ezeou tor.  after  tbe  death  of 
hi*  wife,  to  ttU  and  divide  tbe  prooeeds  among  tbe 
nine  deriaeee;  and  further  provided  that  If  aor  of 
tbe  siatera  or  nephews  or  nteoea  should  die  )>efore  a 
dlTialon.  leaving  tewfol  taaue.  anob  lasue  should 
stand  Id  the  place  ot  tbe  parent  so  OjIdb.  Tbe 
widow  of  the  tcatator  wai  a  naUve  cltlaen  of  tbe 
United  Slates  and  died  Id  USE.  but  all  tbe  Dine  der- 
Iwea  were  aUent  at  Ibe  death  of  the  tesiaior,  and 
all  died  abana  prior  to  isn.  One  oephew,  however, 
left  a  son,  siandDepbew  of  tbe  teacator,  who  was . 
Ihm  ilvlnr.  wbo  beoame  a  natonllwd  oltiien  in 
isn.  The  oonrt  beld  tbat  auob 
SIL.  R.  A. 


Tbe  law  of  Inbottaim  of  tUi  >Ute  mttht 
dealb  of  tli«  tuutor  In  1BS9,  and  ot  hto  m 
WlUIan  in.  1880,  wu  the  commoD  Uw, 

Al  oommon  law  "the  character  of  a  oatotal- 
bora  Mibject  waa  Inddent  to  tdrtfa  oalj;  what- 
ever were  tbe  ailnatloDa  of  tbe  pireota  tba 
being  bom  In  Ibe  aDegianoe  of  Uw  King  ooo- 
■tinted  a  natural-bom  aabjeet 

Dm,  Burovrt,  v.  Jmtt,  4  T.  R.  800;  LetgY. 
jrCbrtM,  81  U.  B.  «  Pet  102,  8  L.  ed.  834; 

no  IntoRst  In  tt 

the  will,  oc  as  beto- at  law  to 

b  the  alMve  ei 
to  trace  tbe  deHent  tbrooKb  his  Wber,  and  bla 
ffrandmother.  who  was  a  atater  ot  the  teatator, 
both  of  whom  were  allena.  and  therefore  tbe  com- 
mOD-law  rule  which  prohlblta  descent  tbrouifa  an 
allOD  ancestor  applied,  tbe  N'ew  York  statute  i^ 
U80  not  balplng  the  case,  inaamuob  salt  waa  paaaed 
■nbaeqaent  to  the  death  of  the  teatator. 

Id  Lrnoh  T.  Oarke.  1  Bandt.  Ch.  tea,  aST  (INU,  a 
niece  idalmed  as  heir  hi  her  nnole,  durtny  whose 
lifetime  her  father  died  an  alien,  and  the  coort 
beld  tbat  provided  afae  waa  a  clllaeu  ot  the  United 
States  she  Inherited  all  the  real  estate  ot  whiob  her 
uncle  was  setsed,  tbe  descent  to  her,  although  tbe 
relations  of  suoh  uncle  were  alJeoa,  not  belmr  Im- 
mediate. I  Si  ot  tbe  Revised  Statutes  of  New  Yoi^ 
1U,  re-eaactlnB  so  muob  of  the  aot  ot  II  ft  U  Wm. 
III.  cbap.  e,  aa  provided  that  no  penon  capable 
of  InberlUng  under  out  Btatutea  regulalinr  de- 
eoenis  should  be  precluded  from  aucb  Inberlianoe 
br  reason  of  the  allenlem  ol  the  ancestor  of  aucb 
person,  applyins  dln?ctly  to  the  case,  provided  the 

Bj  tbe  oommoQ  law  a  natural- tx>m  sutjJeoL  or 
citizen  could  not  tnosmtt  land  by  descent  to  an- 
other mediately  tbrouKh  tbe  blood  of  an  alien; 
therefore  in  the  case  ot  a  Rrsndfalher.  tathiir  and 
son.  If  the  father  was  an  alien,  whether  he  waa  or 
was  not  living  at  tbe  lime  of  tbe  dcacent  cast,  tbe 
Krandtather  oould  not  tranemlt  limds  by  desrentto 
tbe  Biandsoo,  altboiuih  both  of  tbem  werenatural- 
bom  subjects  or  citiiena  or  had  been  d  uiy  Datoral- 
lied.  but  If  the  person  dylncsehm]  bad  Inberltntila 
blood.  biB  real  estate -would  descend  to  bl«  next  heir 
who  had  such  inheritable  blcod.  even  Iboush  tbe 
peraon  who  would  otherwise  have  been  tiie  heir  of 
the  decedent  was  an  alien,  as  In  the  case  ot  a  de. 
cedent  lea  vln«  two  sons  tbe  eldee^  an  alleo  and  the 
youngest  a  naturai-bora  sublect  or  clllien,  tbe 
nllenaire  of  tbe  eldest  bod,  who  would  otherwise 
have  been  heir  atlawof  tbef^tber.  not  prerentins- 
tbe  real  estate  from  desceadlnjr  to  the  roDDveat 
Bou  aa  belr  at  law.    Banks  T.  Walker,  S  aub,  Ch. 

In  tbe  above  case  of  Banks  v.  Walker  It  waa 
held  tbat  the  J2d  section  of  tbe  Sen  York  Bevtoed 
Statutes  relatlna  to  Ibe  descent  of  real  property. 
which  proridestbat  no  person  capable  ofmhertt- 
log  under  tbe  provisions  of  (hat  abapter,  shall  be 
precluded  from  snch  Inheritance  by  reason  ot  tbe 
nilenismof  anyaooeatorofsnchpemon,  waabroail 
enonch  to  remove  the  diaatilllcr  arialas  from  tlw 
allenlam  of  the  father  and  rrandfatha  of  the  per- 
son claiming  tbe  inberlUnoe,  but  did  not  remor* 
tbe  ditabuity  of  tbe  peisou  wbo,  U    ' 


tbepeison  dyhig  seised,  o  .._. . 

tbronab  the  blood  of  thefatber  ot  tbalatur.BB 
alien,  and  wbo  waa  not  an  anoeator  ot  tba  daln- 

In  that  case  It  waa  stated  that  tbe  Oiffllah  statul* 
of  11 A  U  Wm.  m..  cbati.  B,  which  removed  (be  dls- 
at>fllty  of  natural- t>om  or  naturallaad  aubjecta  to 
'nberlt  from  each  other  where  tber  ware  obllKed 
otraoe  tbelr  pedigree  or  relattonaUplbioii^  tbe 
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"nie  mult,  therefon,  U  thmt  Hbdij,  Obar- 
loite,  ud  HmrU  tookf  each. 

Eenim  t.  Sengm,  17  K  I.  B89:  Endtlcb, 
laterpreUtlon  ol  BUtntea,  gg  40  «<  w.;  .fimM 
T.  Bd«,  8  T.  R.  08. 

Mr.  B.  ■.  BoMworth,  for  reapc»dent 
iDDieX.  HlddleUiD: 

Tbe  wordi  "hel»  at  law,"  onleu  »  coDtnuj 


*ino(  V.  Tappon.  183  Mml    ___, ,  , 

J^iwof,  01  Pe.  Ill:  AbbM  T.  Bradttrtet.  t 
Allea  087. 

Ah  WlUtkin  De  Wolt.  testator,  died  in  ISSD, 
and  tboae  wbo  claim  under  bU  sod,  'WUUam 
De  Wolf,  known  a*  the  Cuban  hetre,  were 
aliens,  sad  In  existence  previous  to  186S,  pre- 
tIdiu  to  whlcb  aliens,  by  tbe  lav  of  Rhode 


UoodofsnallMi, 

In  Bedpatb  t.  Bkdi.  8  Baodf.  7«  <1M).  tbe  beir  at 
kw  wnrbt  an  B«ooiint  or  uie  lenla  and  proOts.  tbe 
defendul*  demuTTinK  10  tbe  oialm  danTior  plaM- 
uri  title  ■«  heir.  The  faeta  Bhowed  that  the  intea- 
fxe  iMoaDM  sediad  of  the  premlsea  In  quntlon  tn 
IHT.  and  died  Id  tbe  year  Itn,  wllhoat  Issue,  lOd 
tiat  Ebe  plaintiff,  a  oeptieir  ol  deceased,  was  an 
tHen  boni,  but  came  to  tbe  Dnlted  Stalea  In  IKU, 
'      ~   n  mo.   The  oonrt  beld  tbat 


oiiltled,  as  be  waa  oUlved  to  trace  his  detoFot 
throurb  Us  alien  notber,  bis  uncle  djIoE  before 
tlie  HeUsed  Stmtutea  ot  Uts  took  effect. 

Wiib  regard  lo  tbe  Hew  York  statute  of  April  U, 
ISO,  1 1,  wbldi  declares  tbat  every  natmallied  dU- 
no  oI  ihe.Unlted  Btatea  wbo  maj  have  purcbased 
•Id  taken  a  oooTejancectf  any  lands  orrealeatate 
wtthJn  tbat  state  or  to  wbom  any  such  lands  or 
Ral  estate  may  baTC  been  devised,  or  to  wbom 
they  would  bsve  deeoenOed,  If  he  bad  been  a  clll- 
■ED  at  Ibe  tine  of  ti>e  death  ot  the  ceraon  last 
msed.  before  he  was  quallQed  to  hold  them  by  ei- 
in]DBtawa.mlKbt  coatlDuetohold  theBSine 


]  beenacltlie 


eor 


*  descent  cast,— the 
id  not  enable  such  an  slleo 
to  Inbetlt  ■  bero  hla  Inability  to  do  so  arone  by  Ka- 
mi of  the  aUaiaBe  ot  Us  ancestor.  Redpatb  v. 
Bleb,  supra. 

The  same  eonetrimtloD  was  put  upon  tbe  New 
York  aot  of  IBIS  la  the  oase  of  Bmlth  v.  Smith.  33 
Bsrti.  an.  note  (IHO),  la  which  case  a  naluralized 
dtlien  died  In  tbe  year  18t8.  without  Inue,  lesvlug 
ihiee  brothers,  the  plaintiff,  and  one  of  the  de- 
tendanis  naturalized  dUzengat  tbe  time  of  his 
death,  and  two  sisters  one  an  alien  wbo  died  loles- 
tals  leavtns  obUdrea  her  survlvlnr.  and  tbe  other 
rister  a  natiinUlzed  eltlsen.  The  court  held  that 
the  (diDdien  of  ihe  alien  sister  of  the  deceased  were 
bKamble  of  Inharldns  for  the  reason  that  nuob 
Ater  was  sn  alien  and  living  at  tbe  death  of  tbe 
deceased,  the  Btatnte  of  1889  (8  N.  T.  Bev.  Stat.  1 2t, 
P.  fill,  which  pnvldea  tbat  do  person  capable  of 
hiboiung  aball  be  preolnded  by  reason  of  the 
sUentsm  of  any  suceator  of  such  person  notap- 
plylDg.  and  that  tbetefore,  such  alien  sister  betOD- 
tncspabls  of  taklnK  at  Ihe  time  of  the  deoeased's 
death,  and  tbe  lands  heviuB  desoended  to  otber 
pnsona.  her  eblldi«li  could  take  nc  Interest,  tba 
ttiee  brothers  alone  betsg  entitled. 

The  following  eases  are  to  the  same  effeot:  Mo- 
Lean  V.  ewaaton.  U  N.  T.  SSI  (Ism-.  Heeney  t. 
Brocklyn  Benev.Soc.  IBBaiti.SBO  (1BB1>:  Larreau  v. 
fiavlgnon,  fi  Abb.  Pr.  N.  &  SR  lUSN;  Reoiwr 
T.  Mnller.  12  Jonea  ft  B.  S8C  <tT  How.  Pr.  US  {IBTB). 

Where  Ihe  qnpsUoo  waswbetber.nndertlisaoEb- 
nOD-law  ruleoC  deeoODts,tbeBllenlBmof  tbsoom- 
mon  Krandfatber  Impeded  tbe  descebt  to  oouslns. 
whose  Immediate  auceators  were  brothers  and  oS' 
Mtde  oI  tShnsmlttins  by  desoent,— the  eourt  held 
tkat  sooh  alienism  did  not  Impede  the  descent  of 
neb  an  estate  between  cousins  who  were  oblldren 
el  two  brothers,  oltlseiM  of  the  Cnlted  Statea,  tbe 
desoent  l>eLw<;«n  brotbers  bains  Immediate  and 
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the  aUeiuve  ot  tbair  fatbsr.   He- 
Oiecor  V.  Conistook,  a  N.  T.  «»  (l«M). 

Id  tbe  above  case  a  natumlised  dtteitD  of  tbe 
United  Sutes  became  seised  of  real  estate  and 
died  Id  the  jeu  IBQE.  leBYlng  a  sod  wbo  went  to 
Kigland  In  1807,  leaving  tbere  tor  tbe  bst  Indies 
tnlsui,afterwbk>bbawasudibeardoI.  Abrother 
ot  tbe  Intestate  beoama  a  naturallaed  olttsen  In 
lais,  and  died  In  un.  leaving  tbe  plaloUffa  hla  heirs 
St  law  who  claimed  as  belnof  tbelrooualD,  theln- 
teatate'ssan.  Tbe  oourtbakiwiionaultad  tbe  plain-  - 
tula  on  the  around  that  Ibelr  graodfatbrr,  tbe 
latber  ot  tba  Intestate  and  of  tbeir  tatber.  died  an 
alien,  aod  as  tbey  were  aonpelled  to  ttaon  tbeir 
pedigree  aDd  relatlooabtp  to  tba  Intestate  tbiougb 
tbe  grandfaHier,  tala  alteDlsB  Impeded  the  deacent 
to  them,  bat  tba  oonrt  upoD  anieaL  se  above 
stated,  reversed  tbe  deoWon.   IMd. 

Where  a  utunUlsed  ettisen  died  Inieaiata  and 
wtthontlHiielD  tbe  y«arlBSB,vaBSt«edot  seal  es- 
tate, leaving  a  widow,  but  no  cbOdren.  bin  surviv- 
ing. It  was  beld  that  tbe  lands  deaeeoded  to  tbe 
trteat-gieatgrandson  of  tbe  oommon  snoeator,  even 
tbougb  such  common  ancestor  wss  bd  alteo,  tbe 
deoeased  himself  being  a  gnat  grandson  ot  such 
common  anoestor.    HoUartby  v.  Karah.b  N.7.2S8, 

»4  (isaii. 

with  retrard  to  the  New  York  statute  a  Her.  Stat. 
7M.  ■  XZ>,  which  provides  that  no  person  capable  of 
Inheriting  under  ibe  provisions  ottb  is  chapter  shall 
be  precluded  from  snob  InberltsDoe  by  reason  ot 
tbe  aiienlsm  of  sny  ancestor  ot  sBOb  person.  Um 
court  In  Ho(;artby  v.  Marsh,  niprd,  beld  tbat  tbe 
statute  SDBbied  naturalised,  as  well  a*  natural- 
bom,  dtlsens  to  Inherit  through  alien  aDoestorS. 
aod  that  if  there  was  any  such  thing  known  lb  tbe 
law  Bs  colialcral  auceetors,  tbey  were  embraoed 
within  Its  operation,  for  tbe  reason  that  the  claim* 
ant  was  not  to  be  precluded  by  the  slienlsni  "ot 
any  Bocestor.''*  which  meant  anovs tors  ot  any  Idnd 
nr  description,  the  word  being  nsod  In  an  unguall- 
Bnl  aod  unlimited  sense,  and  therefore  In  Itamost 
comprehensive  Bensp. 

In  PsTiah  v.  Ward.  J6  Barb.  8!S  (IBU).  an  alien, 
empowered  by  aot  of  legislature  to  take  and  con- 
vey real  estate  the  same  as  a  nBtural-born  dtisen, 
purobBsed  real  efrtate  in  the  year  l8Ce,  und  lo  ISM 
sold  a  portion  to  de[endBnt,eicoptingtbeteoul  the 
mines  and  minerals  In  the  Bame  year  the  alien 
died  loteetate  and  wlthont  Issue,  leaving  BUrvlvlng 
him  bis  father  and  four  brotbers.  all  nonresldeal 
aliens,  exoept  one  who  came  to  tbe  United  Utatea 
In  UISl  In  18IT.  an  aot  of  Ibe  legWature  enabled 
such  last-menlloned  brother  to  take  real  edlale  By 
purotaaae  or  descent,  tbe  sameas  a  natural-bom 
dtlMD.  Buoh  t>rother  died  In  1888.  havlog  devised 
bis  eaiate  In  tmat,  and  directed  lis  conveislon  into 
personal  estate.  Tbe  rather  died  after  tbe  decease 
of  tbe  &Tst-meQtloned  alien  and  betore  the  death 
ottbelstter.  Inl840ibeplalntiff,anepbew6t  d»- 
oesBed  and  an  alien,  was  also  authorised  to  take 
and  bold  real-aauto  the  same  as  a  natural-t>om 
olilzen.  Under  tbe  will  the  trustee  conveyed  the 
property  to  tbe  plalotur.  together  with  tbe  mines 
and  minerals  leawved  In  tbe  deeds,  and  tbe  at^bn. 
I  was  brought  ti 
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Islaad,  wen  Incapable  of  ioberltfng  and  hold- 
ing laoda.  Ihey  cannot  lake  under  tbe  wcond 
and  fifth  claiues  of  said  will. 

Mr.  John  C.  Pegrkm,  for  leapondent 
Carlota  De  VVolt  Carapello: 

The  entire  estate  in  the  lands  In  auit  passed 
to  Charlotte  and  Maria,  under  tbe  will  of  Itaeti 
father.  There  remained  Dnthluie  to  pass  to  bis 
heir*  at  the  time  of  his  death.  This  fee  aimple 
wBsquallfied  bj  a  proTiao  that  Id  a  possible  con- 


t,  wbo  wu  tbe  purohoser  Irom  the  flrat- 
named  alien  and  the  otfaar  defeDdaai*.  from  dlndns 
and  eanrlnr  away  the  miuenla.  TtieoourtheU 
that  under  the  Ant  mentioned  act  of  IBOTthe  alien 
restdeat  was  eoMtled  to  aoquire,  bold,  and  alienate 
the  real  eatate,  and  iru  capable  of  transmlttlDr 
■uoh  catsM  10  bit  next  of  tin.  tbe  act  Invest- 
ing btm  wltb  Inheritable  blood,  and  tbat  tbere- 
foie  (uob  estate  deaoended  as  tbac  of  a  oltlsen  by 
tSwth.  but  tbat  (uoh  act  did  not  quallfr  or  ohanKe 
tbe  general  law  of  denent  which  existed  aga  Inst 
alien  helnk  and  that  therefore  thefaiher  of  the  de- 
ceand  could  not  Inherit  trom  Um,  tmt  tbat  his  es- 
tate dtwjended  to  hk  brotber,  ibe  later  aots  of 
UlT  oooterrlDB  upon  bin  a  tiKbt  to  taira  by  In  ber- 
itauoe,  and  alao  tbe  right  to  dispose  of  sucb  prop- 
erty by  wUI,  and  that  therefore  the  aotion  was 
maintainable,  the  (Mt  of  aUeoaim  of  a  oommoo 
fathernoc  Impeding  UielnherttaDoebetweenbrotb- 
en,tbe  tntierltance  between  (hem  being  Immedi- 
ate, the  mazlm  of  the  law  being  tbat  as  between 
birottkers.  a  father,  altboucb  a  nwdlum  sanffulnli  la 
not  a  medium  hareditatlM. 

Tn  tbat  case  It  was  stated  tbat  if  the  New  Fork 
aotof  ISDTluuI  autborlied  tbe taUnir and  holding 
of  real  estate  tty  an  alien  and  his  ttelrs,  the  father 
of  iuch  alien  might  hare  Inlierlted  on  tlie  ground 
of  the  presumed  intent  on  tlie  part  of  tbe  leglsla- 
nice  to  extend  the  inberitanoe  to  aueh  heiia  as  an 
•Hen  waa  capat>le  of  havloir,  suoh  eeemlng-  to  be 
the  doctrine  In  oasee  of  patents,  or  special  grant*. 
orproi«rty  acquired  by  an  alien,  under  a  special 
law  authorizing  lendeto  be  taken  and  held  by  an 
alien  graniee.  to  hlmseU  and  hH  betra.  lo  wblob 
cases  It  baa  been  bold  chat  an  alien  belr  might  take. 
To  the  same  effect  at«  tbe  oases  of  Goodell  y. 
Jackeou.  Smitb.  W  Joboa.  7DT  aBSBl;  Jackson.  Peo- 
ple, V.  EU,  G  Cow.  31i  llSSSi;  Jaokson,  Smith,  y, 
Adams,  7  Wend.  8tT  (1831,'. 

In  McLean  y.  Swanton.  IS  N.  T.  BSS  ll^l,  a  dtl- 
■en  of  tbe  United  States  died  In  ISK).  having  de- 
vised land  Inlee  with  a  contingent  limitation  oyer, 
In  caeea  devisee  died  without  issue,  in  favor  of 
four  persons.  The  devisee  died  witbout  lasue  in 
IMS.  and  the  four  executory  devlseee  were  all  non- 
leeldent  allena.  the  plaluiilT  and  ber  sister  being 
the  n 


tor  who  were  citizens  of  the  United  Statee  at  the 
time  of  his  death,  tbelr  mother,  tbrnugh  whom 
tbe  plaintiff  deduced  dtle  by  Inheritance,  being 
alive  at  tbe  time  of  tbe  testator's  death,  and  an 
alien.  Tbe  conrt  held  tbat  by  tbe  common  law 
ti)p  plalntllt  would  not  be  entitled  to  recover,  be- 
ing obliged  to  deduce  ber  title  tbrougb  ber  mother 
wbo  waa  an  alien  without  heritable  blood;  and 
further,  that  In  order  for  the  plalntltT  to  avail  ber- 
ndt  of  the  ad  secOoo  of  tbe  New  York  Bevlecd 
BututcsllBev.8tat.7H).she  must,  at  the  time  of 
tbe  death  of  the  penon  last  aelsed,  liave  been  capa- 
ble of  Inheriting  the  prembva.  or,  unices  she  was 
beir  to  suoh  person,  the  statute  bad  no  appUcatk 
to  tba  oase.  as  It  did  Dot  profes  to  change  ao;  of 
tM  rules  of  descent,  or  make  one  an  heir  wbo 
would  not  be  sucb  t^  the  general  law  of  Inberit- 
anoe. its  object  belog really  toabrogatea  very  ani- 
llciel  prlDolple  by  which  it  was  held  that  where  tbe 
desoent.  wlietlier  lineal  or  oollateral.  was  i 
81L.R.  ! 


created  or  sprinj;  Into  being  in  the  untxrtatn 
future,  by  way  of  executory  derlae.  In  favor  of 
those  persona  who  should  then,  "according  to 
tbe  ataiate  of  descents,"  be  the  "heirs  at  law" 
of  the  testator. 

Broun  v.  William*,  5  R  L  800,  and  caaea 
cited;  Comyns'  Digest,  BOaUt  ly  Deti$e,  noM 
IQ;    Walton  v.  Woa3t,  8  &  L  S3& 

ate.  the  Undied  through  whom  tin  idalmant  mad* 
title  as  btfr  must  be  elttier  natural-bom  ornalur- 
allaed  anbjecla.  the  statute  simply  removlDg  an  Im- 
pediment to  the  free  operettoa  of  the  exlatlna  law 

In  Larreau  v.  Dartgnon.  6  Abb.  Pr.  N.  8.  KT 
(IMA),  both  parties  claimed  under  an  alien  by  birth. 
who  Hoquiredtto  property  In  question  by  purobaae 
tn  the  year  IS(E.aiKl  In  IftlT  declared  his  intenUoo 
to  beoome  a  oltiieo,  being  afterwards  doljr  natur> 
allied.  The  defendant,  bis  Bister,  waa  an  alleo  and 
with  her  husband' resided  In  the  State,  bat  eutoe- 
quently  removed  into  Canada,  wliere  ihef  resided 
until  Ibe  deoedent's  death  la  1B85.  wtiea  they  re- 
turned to  the  United  State*  wltb  thedr  ohildren, 
and  took  poeeeMlon.  Two  of  tbelr  oh lldren  •mam 
born  In  tbe  United  States.  The  decedent  had  a  seo- 
ond  oonaln  who  became  a  naturalbed  oIMaen  prior 
to  the  decedent's  death,  snob  ooualn  and  the  two 
nephews  and  nieoea  of  the  deoedent  were  the  onlj 
relstivea  of  decedent  who  were  oltliens  of  the 
United  Btatea. but  he  had  a  large  number  of  alien 
relatlvesreeldlngoutor  tbeatates.  Theoourtheld 
tbat  tbe  seoond  ooualn  waa  entitled  to  Id  bent  to 
the  e;falualon  of  tbe  childrea  of  (he  sister,  who 
were  debarred  by  reason  of  the  alienism  of  tbetr 
mother  through  whom  tbey  traced  descent,  the 
New  York  act  of  IStS,  which  authorized  reeldeot 
allena  to  transmit  lands  to  alien  belra.  not  autbor- 
lElDg  oitdzena  to  do  so.  Ibe  deoedent  In  tbe  case  be- 
ing a  deceased  citizen,  and  not  a  deoeafod  alien. 

The  New  Tork  statutes  (I  Stat,  at  I,.  SM-HMl, 
wbloh  enabled  resident  aliens  to  take  and  hold 
realeetate  In  that  state,  apply  Only  to  suoh  aa  hare 
purctaased  tbe  lands  olalmed  l>y  them,  or  have 
taken  a  conveyance  thereof,  or  to  wbom  tbe  landa 
ha>e  deeoended  orlieen  devised.  Bttenlieluiw  v. 
aeffernan,  SS  Barb.  37i.  87T  nSTB). 

In  Lnhia  v.  dmer.l&Uon.SM  (1818).  Affirmed  In 
80N.Y.  ITI  (lesO).  the  parties  had  entered  Into  an 
agreement  whereby  the  defendant  waa  to  sell  and 
Ibe  plaintiff  to  purchaae  oeruln  real  eetate.  the 
plaintiff  subsequently  refusing  to  aooept  the  title 
on  tbe  ground  that  the  defendant's  title  was  de- 
fective. Tbe  facts  showed  tbat  a  native  of  Oer- 
many  came  to  tbe  United  Slatee  lo  lUT.  and  wna 
naturalised  In  18&2.  aad  In  tSU  died  InteaCata  seised 
of  real  estate,  leaving  him  surviving  his  widow, 
since  deoeased.  his  talber.  a  nonrealdent  alien  who 
died  In  tbe  same  year,  the  detendant.  his  sister, 
who.prevlouB  to  the  death  of  ber  brother,  married  a 
cli  Izeo  of  tbe  United  States  and  became  naturallaed 
subsequent  to  the  death  of  her  brother  and  after 
tbe  death  of  her  husband  married  again.  The  de- 
oeased alao  left  surviving  him  a  nephew  who  oame 
to  Ibe  states  lo  IBM  and  was  naturallaed  in  UTO,  also 
a  recident  alien  niece  wbo  oame  to  the  stales  In 
18BA.  tbe  last-named  nephew  and  nleoe  being  tbe 
eblldren  of  a  nonresident  alien  sister  of  the  de- 
oeased. Thecourt  held  that  the  defendant  t>y  her 
marrlagewllbaoltlEeoottheUnltedBta^  tiecame 
beradf  a  citizen  before  the  death  of  ber  tirotber. 
and  waa  theraf ore  capable  of  taking  title  to  real 
estate  by  descent  at  tbe  time  of  his  death  becoming 
seised  bydeacent  directly  from  her  brother,  and 
pot  from  or  through  lier  father  wbo  waa  an  alien, 
tbe  father  of  the  Intestate  being  at  the  tine  of  bit 
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ItWiHfam,  Jr.,  eouM  hinwelf  bftve  Ukeo 
ander  Uiia  eiecutorj  devUe  htd  lie  been  alire, 
hta  Unml  dncendiDla,  be  beiDg  de«d.  stand  Id 
hii  pliK  M  one  of  the  "hein  al  law"  of  bis 
ftlher  the  tralator.  and  u  Bucb  are  euUlled  to 
take  u  purcliBBen— not  bj  desceo; — In  bit 
Mnd. 

Co.  Utt.  lib.  1,  S 1;  3  BL  Com.  317: 8  Wuhb. 
Real  Prop.  11. 

Siace  the  estate  passed  by  devise,  and  not  bj 

too't  death  a  nonresident ■Ueo  incapable  ot  taktnit 
■DT  estate  or  lolereat  In  the  land;  and  tbat  the 
Depbeir  aad  nleoe  took  do  luterntt  Id  tbe  land,  ai 
iber  verebolhaKeos  attbedeatn  of  theaeeeaaed. 
(be  New  Tork  aot  of  IBIS  not  appl  jlOK  to  ibelr  cans. 

So.  In  Bennec  T.  Hliller,  IX  Jones  ft  9.  B3B.  ET  How. 
Pr.  £29,  t4a  iisni.  It  waa  beld  tbat  the  oollareral 
daceot  from  a  brotlief  to  ttn  repreaentatlTes  of  a 
dmued  «Mer.  In  caan  wbere  the  alien  motber 
umTed,  was  Immeillale,  but  thai  aucb  moiber 
Adnot  praveot the  desoentortbe  estate,  tbepedl- 
frae  wblch  was  deduoed  ttoa  (be  taother  r 
wlacd  pasalnr  by  the  allsa  mother,  tor  tbe  rea 
ihalibe  was  not  a  hmMmm  hsraHtoMi,  and  that 
•Icr  N.  T.  Kev.  Srat.  ebap.  ^  pL  2. 1  £t  sreo  thnusb 
Um  mother  of  tbe  deoeaaed.    thronsh  whom  the 
cattle  wat  olalmed.  waa  an  alien  and  bUtb.  the  1n- 
bcarltBiiae  waa  not  barred  to  brotbeis  aDd  alaten 
.aod  tbelr   tepreaentatJTea   who   wer«  otherwise 
capable  of  taking  and  Infaerltliv. 

In  the  atrave  caaean  inJunctlDD  was  aooffbt 
mtraln  the  delendant  from  payin?  over  the  ret 
orrealeetate  totheallenneitorklDOtadeoedei  . 
and  the  aoClon  waa  to  recover  poneaaion,  and  the 
rent*  and  proSn  from  tbe  defeadaot  and  bli 
ann.  tbe  plaintiff  aaaerting  itile  as  tbe  sole  h 
tbe  decedent  capable  of  laUns  by  Inberlr 
ne  (acts  showed  tbat  a  cltlien  of  the  Colled  stales 
died  Id  January.  Itli.  seleed  of  tbe  propert;  Id 
qD(*tlOTi,  leaving  M  blood  relatlree,  resldeDti  nl 
tlM  TTDlied  SiDlea.  a  Dieoe  tbe  deutibter  of  a  d»- 
«(aaed  alsier,  a  Dleoe  tbe  trite  of  tbe  def  endaDt.  and 
the  danchter  nt  aaolber  aUter  wbo  waa  tben  Itrlng. 
udanonrealdeDt  alieo.  a  nepbew  tbe  brother  of 
tbe  laat-named  nleoe,  and  sbo  anollier  oepbew  tbe 
no  of  a  deceased  brother,  the  latter  oepbew  resid- 
ing Id  the  United  eiates  slooe  1873.  Tbedeoeaaed 
ala>  leftsnrrlTlDr  him  a  mother,  atnoe  deorased. 
two  sMers,  a  brother,  two  nephews,  and  flve 
aleoei,  all  nonreildeat  alien*.  Tbe  oonrt  held  that 
■t  the  ttme  o(  ihelDteatate'a  death  the  law  wattfaat 
none  bnc  •  dtkeen  oould  Inherit  tbe  fee  br  descent 
trom  a  dtlxeo  aooeetor.  and  that  to  tbat  extent  the 
ODiDmon  la  w  atlU  prevailed. 

la  tlie  abore  ease  the  court  abo  beld  that  the 
Hew  Fork  acts  of  IH8.  UTi,  mS,  and  WT  did  out 
applf,  fnr  the  reason  diat  tbey  were  not  In  exiit- 
ence  Bttha  dme  ot  the  Intolate's  death,  oeliher 
did  ibe  Berlsad  Statutes  of  1880.  IW.  IbUl,  and  IMT 
■pp'r.  for  the  reason  thatlbeir  operaUOD  was  con 
tMd  to  landa  of  a  resident  alien,  altfaousb  section 
t  of  the  act  of  1B13  was  aananed  to  lands  punlhssed 
aDdoonvered.or  dSTtsed  or  Inherited  iwlorto  Its 


Under  the  laws  of  New  Tork  slater*  ttaod  upon 
tbe  Ktme  footlas  a*  brolbera.  and  the  deticeat  ii 
Immediate  between  brotben  and  alileie:  ibeicfore 
It  an  alien  father  cannot  Impede  the  descent  be- 
tween them  or  tbalr  recresentatlvea.  the  aame  rule 
•a  between  tbem  mnatspplT  In  the  case  of  anaben 
aiotber.  Renner  v.  MUller.  m  How.  Pr.  S».  MX.  12 
Jnne,Ad.U6(in«>. 

It  has  been  held  that  the  New  Fork  statute  of 
IW.  aa  amended  by  the  act  ot  IBT*.  thap.  fU,  and 
bT  Ibe  laws  of  UTI,  obap.  as,  glrea  resldont  aliens, 
tiiildlnstltleto  real  estate,  the  iMiwer  posaeMed  br 
I'i'iwM  to  transmit  iuofa  title  br  deaoent  to  thetr 
II  LB.  A. 


descent,  ooe-foartb  fnl«rest  in  the  coDtfngent 
reniaindsr  vested  tn  William,  Jr.,  tbe  leslaior'a 
•OD,  notwlUutaodlng  bis  atatua  as  an  aUen. 

Ab  alien  is  capable  of  taking  land  by  derls* 
or  Erant,  altbongb  not  bj  descent,  ud  of  eser- 
dalng  complete  domlDlon  until  office  found 
and  seizure  bv  Ibe  sovereigD,  for  whose  benefit 
the  alien  bolda. 

Comjua'  Digest,  title  AHm  (C);  5*«affB  ▼, 
ffJfeU,  1  Mass.  356;  l/ia  w.  Smtiadc,  UHua. 

heita,  and  farfosea  an  Inheritable  qoalltr  Into  Um 
blood  of  ihe  alleD.   Majnard  t.  Uarnanl,  3S  Uun. 

ST,  m  (uati. 

In  Bcaoasb  t.  Bmlth,  M  Ved.  Bepi.  UT,  tU  (U*l),  tt 
waa  ataled  that  tbe  New  Tork  act  ot  IMS,  aa 
amended  br  that  of  1871.  enabled  those  aliens  "who, 
aocordlng  to  the  statuiea  of  thlaatate[Mew  Torkl 
would  anawer  to  tbe  description  of  belia."  to  take 
hr  deaocD  t  from  any  aliea  lealdeot.  or  any  natural- 
taad  or  natire  dtlaens  ottbe  Dntted  Statea.  who 
bad  purcliaaed  and  taken,  or  should  thereafter 
purchase  end  laka.  a  oonveyanoe  ot  real  estate 
within  the  slate;  tbe  act  ot  UIB  permltllDB  aliens 
to  take  aa  devlieca;  and  tbat  therefore  anoh  lfi|i  lala 
UoD  did  not,  In  terma,  entarge  the  oapaol^  of  ' 
alfena  to  take  by  descent  f n»n  nonresident  alleaa, 
ortn  take  by  descent  from  resident  aUeni  oraata- 
rallied  or  native  oltlsens  wbo  bad  not  aoqalied 
lands  by  purchase,  there  belnra  olear  distinction 
reoocnilaed  in  law  between  titles  acquired  by  pur- 
obase  and  titlee  aoiiulred  by  desoent,  the  latta- 
VestlDg  by  operation  of  law. 

In  tbat  case  a  DODreEideDtBHenbroasbt  action  to 
ivoover  real  ettale  of  which  a  decedent  died  selBed 
In  tbeyearinil.olalmlnK  title  through  her  mother, 
who  was  a  Oiatcouiln  of  tbe  decedent,  and  a  pon- 
reetdent  alien  atihe  time  of  (be  deceaaed'adeath. 
TbequeaTlon  waa  whether  theclalmttf  the  plalntlS, 
as  a  nunrrsidentalleo.  clalmloiT  by  deaeeni  s  title 
to  property  which  bad previoualyvealsd by  deeoent 
in  inonreeldputallenaneestor  waa  embraced  within 
the  provlBlons  ol  tbe  Mate  alatutes.  Tbe  conrt  held 
that  Ihe  BtB'urory  law  ot  that  state.  New  York, 
gave  tbe  right  ot  tranem  iHlOD  by  dpeoentonly  to 
realdeni  allesa  and  naturalised  or  native  dtliena. 
tbe  motber  ot  the  platotUI  ttelDr  none  of  these, 
and. Bpoondly,  that  the rlsht attached  only  island 
acquired  by  purcbaae,  the  motber  of  theplaiutUt 
In  that  case  aequirlns  It  by  descent,  and  thirdly, 
that  tbe  atatutea  oontemplated  only  one  step  of 
tmnamlsslan  to  alien  helis.and  tbatwben  thatstep 
waa  taken,  by  trwumlaajon  from  tbe  decedent  to 
tbe  motber  of  tbeplahitut,  the  operation  ot  tbs 
statutes  oeased. 

Upon  the  question' whether  flonreeldeot  aliens 
took,  by  force  ot  the  New  Tork  statutes,  lands 
acquired  by  desoent.  It  waa  stated  In  CkUsban 
T.  O'Brien,  TX  Hun,  Xlfl  (IMBi,  tbat  the  atatats 
applied  only  to  lands  scqulred  by  purobase.  and 
at  applicable  to  landa  acquired  by  deseent, 
lun  relylDjT  upon  tbe  oaae  iii  Branagh  t. 
Smith.  4a  SM.  flep  SIT  (18011, 

Callahan  v.  O'Brien,  nqira,  a  clUsen  and  res^ 
dent  of  the  nate  acq  ulred.  In  tbe  year  IStS,  reale». 
by  pumbaae,  and  In  the  anme  year  another 
dtlzeD  and  resldeDt  of  tbe  state  also  acquired  title 
by  purcbaae.  tbe  parties  at  tbe  date  of  the  last 
itlooed  deed  tKlnx  husband  and  wife.  In  INS 
the  plaintiff  died  aeieed.  leavlnft  a  aon  an  only  heir 

citlsen  and  a  teehlent  of  the  state,  and  his  widow 

U  surytvliw.  In  ISBB  tiM  son  died  Intestate 
seisad,  leaying  his  mother  Us  sole  heir,  who  then 
took  the  fee.  In  laW  tbe  mother  died  seised  of 
both  properties,  leaylny  survlylns  ber  n 


oeased  brother. 


Rbook  Imlakd  Buna 


1  CoukT. 


Fbb.. 


Jr., Id  1S3U. 

Co.  Lltt.  26;  1  heaa,  47;  4  Leon,  82. 

Tbr  sUte  b^  lu  act  of  1888  bu  already  cut 
off  all  claim  od  Iti  part  a«  agafnat  penoiia  who 


b  the  abaenoe  of  the  diaabflltlet  therebv  re- 
moTCd  would  tbetetofore  aa  well  as  tbemfter 
take  aa  bdta  kt  law. 

Wainmight  t.  Lev,  US  N.  Y.  SIS. 

The  law  of  the  domldl  detennliiea  the  qnali- 
flcatloiia  mcewaiy  to  coQitftnte  belndiip,  uhI 
If  ao  Ulegltltiiate  child  Is  ODce  lefliiinaied  by 
the  Bubaeqnent  mairlace  of  the  DamitB  Id  a 
aute  wboae  lawa  attach  nich  effect  to  siieb 


the  deoeaaed,  and  two  of  tlM  defeodaota,  ono  a 
nephew  and  the  other  a  irandDepbew.  weraraM- 
dent  dtlaana.  bnt  all  the  other  tittranti  and  their 
huabenda  ani)  wiTea  wero  noDTCaldent  olilaeaa  of 
the  United  StatM.  The  oonrt  held  that  auoh  prop- 
ertr  aa  the  lntratat«  aoqolred  b;  pnrohaae  de- 
•oended  to  the  re«fdeDt  oltlieD,  aod  the  oonreal- 
deat  alleDS,  eoUateral  relailTea  of  the  deMaied,  aa 
if  tber  all  wereraldentcltlaeia.bat  that  tbe  teal 
talate  acquired  b7  the  deoeaseil  bjd«Ment  from  her 
hnabaod  Tested  In  luch  of  tlie  bdra  a»  were  lealdeoc 
aittnoa  to  the  «iali>*laD  ol  the  oooteatdent  alieiw, 
and  that  the  faot  that  auoh  heir  wu  oompeUed  to 
traoeUs  Utle  thiou^fanonrealdeDtalleDBDoeilon 
dtdnotalTeot  hit  rlirhi  to  take  undenbe  New  York 
•tatiitca.  h«  bimanlt  btiog  a  realdeet  cinieii. 

Tbe  oonrls  bate  beld  that  at  oommon  law.  tf  mn 
aileo  vaa  neturaltxed  aod  died,  iMvlntraklnainan 
who  was  also  □atuimllsed  or  native  born,  such 
klnamao  oould  inherit.  1(  near  enoufrb  to  take  <m- 
tel;.  alttiouKb  Ifacre  wae  a  kinsman  an  alieo 


who  would  have  e. 


1  but  for  tbat  fact, 
0  differed  from  one  at- 
icing  placed  upon  tbe 
never  capable  of  taking 

n  klnan 


llHlely.  and  wns  forced 


Hpable;   but  If 

to  olalm  by  represent 
ooDld  not  Inherit,  for.  If  ifao  alien  was  IItIdk.  tbe 
rlBbt  of  repreeentation  did  noi  applr.  and  it  be 
was  dead,  repreeentatlon  would  be  ot  uo  avail,  as 
the  party  oould  onl;  take  tbat  to  irbicb  tbeaooce- 
tor,  if  ItTtnR.  would  bave  lieen  entitled.  Oampbell 
T.  Campbell.  S  Jonea,  Sq.  £U  (ISW). 

And  In  immediate  desoents  a  dlsHbUlty  br  allen- 
l«m,  notonly  Intbepaniefi,  butlu  an r  Intermediate 
anocstor,  through  snd  bj  whom  the  deacent  was 
made,  would  pieienc  It  talciuK  etrect.  and  tor 
that  reason,  U  the  son  or  an  airen  was  a  oltlzen,  he 
oould  not  inherit  to  bis  srandfaiber  nor  to  bis 
uoolc.  because  he  must  elaun  throuRh  his  father. 
who  was  notlntietitable:  bflt.wberea  peisoD  did 
not  ao  claim,  br  riKhi  o(  re^  oaoutatlon,  thnmib  an 
•Hen.  It  was  no  obetaele  to  the  dnaoenCto  hhn  that 
the  DeareetbetrwaaanaUeo;  as.  wbere  there  were 
three  bnithera.  all  aliens,  aod  tbe  two  rouniiest 
were  naturalized,  and  the  eldest  had  Inue,  and 
(ben  one  of  the  natnrallaed  brotben  died,  the  land 
oould  not  deooend  to  theeldeat  brother  or  to  bia  ts- 
■ne.  tor  the  reason  that  be  was  loeapable  hlnaelT. 
and  his  Issue  oould  not  otalm  to  take  by  represen- 
tation, and  for  that  leason  It  deanended  to  thesec- 
ond  brotbei,    Butfatrford  t.  Wotfe,  S  Bawka,  sn, 

tn  am). 

In  that  eaae  the  IcMors  of  tbe  plalotUt  were 
tbe  rrandnepbewa  and  nieoee  of  the  peiaon  last 
seised,  and.  In  olalmlnn  ss  heirt  to  bim,  derived 
their  title  tbrou^  their  father,  who  was  an  alien, 
the  defendant  belnir  Id  poeMwalon  as  tenant  under 
the  truateea  of  tbe  Unlverfitr  ot  North  Carolina, 
who  claimed  the  land  aa  saobeated  propertr.  "Hie 
eourt  below  foond  tor  the  dcfenilaDta.  butupon 
appeal  (be  Judcmeot  waa  leracaad.  tlm  oout*  bold- 
SlL.aA. 


^te  H  section  of  tbe  North  Carolina  statute  ot 
UDL  ohap.  616,  provides  that  where  any  pereoo  shall 
die  seised  of  real  estate  by  InheritanDS  in  that  state. 
teaTing  desoeadanta  or  other  retatlooa  omnna  of 
the  United  StatM,  who  would,  aooordInK  to  tew. 
inberlt  were  all  the  searec  deacendania  or  tela- 
tlooa  extinct,  but  who,  aoooidlnic  to  the  tbeo  ex- 
IstlDK  lawn,  oouM  not  Inherit  because  there  miKht 
be  others  who.  If  dtbeoa.  would  be  entitled  to  in- 
berlt, hot  belnc  atleoa  oould  not  hoM  land  tn  tbat 
state,  whereby  ao^  eatate  would  aaoheat,  in  anob 
a  oaaa  the  nearest  deaoaodanta  or  ndations  ot  ttie 
deceased,  btlog  eittaem  ot  tbe  United  Stato,  ehall 
Inherit 

In  Herman  v.  Fenall.  U  N.  a  4Ti,  m  OSIDi.  In. 
teatate  died  without  lineal  desoendants.  leaving 
sarrivios  him  a  sister,  a  nonresldt-ut  alien,  and  the 
plalntllb  and  deteodBots,  ooUsteral  relatlona,  oat- 
urallaedoltlaens.  nieoesof  the  intestate  llriuKin  tite 
United  Btaiea.  (be  dai^hien  ot  Ina  deoeaaed 
brother  who  died  witbout  beiu  natumltied.  tlie 
Infant  pislntlltk  also  betnc  natlvfa,  the  ohlldien  of 
another  dautrhter  of  tbe  Aeoeaaed  brother,  who 
was  a  ntiurallzed  dtlaen  and  died  before  Uie  In- 
testate. The  defendant  was  also  s  naturalised  dtt- 
icDaodBohildorasleterottbeintcetBtf,  whodled 
a  uonreaideDt  alien,  another  defendant  twins  a  bod 
ot  tbe  tnteetate^  brother,  who  had  filed  bis  luten- 
llon  to  become  a  oitlien  but  did  not  take  tbe  flnal 
oath  of  naturalizstlon  until  after  the  death  ot  tiie 
intestate,  and  was  therefore  not  a  cltlien  until 
Blterwards.  Hie  oourt  beld  tbat  »uoh  laat-Damed 
peraon.  not  belor  fully  naturalized  until  after  the 
Inteatale^  death,  could  not  Inherit:  but  with  re- 
speot  to  the  rls-hts  ot  the  other  parties  tbe  oourt 
stated  tbat  tbe  tirother  and  slatiT  of  the  inmtair 
were  to  be  conildeted  ai  if  they  never  existed,  ax- 
oept  for  tbe  purpose  of  oounlinK  relathinehlp.  and 
that  their  children  look  Id  their  own  rlaht  as 
they  derived  no  loberllable  blood  from  their  an- 
cestors, auoh  anoeatota  ai  the  time  ot  their  death 
not  tielnR  capable  of  taking  the  inherltanee,  the 
doctrlneof  repTceentation  notartolng  ss  to  tbetwo 
nieoes,  who  were  naturalized  oitlzem  and  daugh- 
tera  of  tbe  IntealMe's brother, and  thenlooewlia 
was  a  nstuialiaed  citizen  and  a  child  of  the  iniee- 
Ute's  stater,  who  died  an  aUeD,sueb  peiaonstaklnB 
per  ospua  each  a  tonrtb;  the  other  fourth  soino'  to 
tbe  ebildien  of  the  otiier  daujthter  of  the  lutee- 
tata's  brother,  who  was  a  naturalised  citizen  and 
died  before  the  inlealate,  who  took  per  stirpes  as 
sir  mother,  who,  if  HviDR.  would 
fourth  ahare. 


tn  Rubeok  y.  Gardner,  T  Watts,  (65,  4fi8  OBBBt,  Uaa 
queattOD  waawhethertheFeDDsylvBoiaactof  FWk 
roary  St,  KM,  authorlaed  •  oltiaeo  or  subject  of  • 
forelBD  atate  to  take  lands  In  Ptmnarlvaola  by  de- 
vlae  or  descent  from  anaben  who  had  purobaaed  ' 
them  without  ha  Tins  oomplted  with  the  ooDdlUooa 
imposed  by  Uiw.  the  aot  beips  passed  for  tbe  en- 
oourasemoit  of  persons  purcbasloc  Isnd  hitlMt 
Male.   The  oourtbeld thattbeactrcferredloper* 


.,  Google 


Db  Wolv  t.  MmDUROx. 


1  Wterner,  Ameiican  Law  of  AdmiDlitra- 
IktD,  IST;  StoiT,  Coot.  L.  chop.  4;  Rott  t.  Btm, 
m  Uui.  MS,  87  Am.  Rep.  S91;  MiUef  t.  Mil- 
Jit,  »1N.  Y.  SIG,  4t  Am.  Sep.  0K9;  i)ay(onT. 
Adkimm,  46  N.  3.  Eq.  608,  4  L.  a  A.  488. 


Et  of  an;  (or- 
1  take,  b7  dcvlsa  or  de- 
ll property  In  Uiat  oom- 
noQwcaltli,  aod  that  a  title  bj  devise  oc  dcaoent, 
talnc  a  derlvatlTe  one.  oould  rise  do  hlrber  tbaa 
|[iniine,aiid  ttatttbe  devliee  or  lidr  oould  only 
uteirtiat  tbaaooeatotbad:  mndthatir  Ibe  apoca- 
tor  WIS  uiaUMi,aodaBtuahliioompeleDt  totake, 
there  wu  nothlnK  to  dncend  or  to  paM  br  wUL 
And  [he  eourt  further  italad  that  If  tbe  aot  wera 
iDgiTB  tbe  plalutlllLhe  right  to  Inherit,  tbo  heir 
«  dSTlata  of  an  alien  would  etiloy  a  frrealer  and 
moraaatm  eatate  than  the  alien  himself  had;  and 
Ihtttoeoable  Uia  alien  heir  to  bold  what  bllalt- 
ccator  wia  prohibited  b;  law  from  boldlnii  mold 
Ik  Kirtng  a  boom  to  ao  Illegal  aok 

Sooth  CATOllBft. 

In  Rtthirds  v.  UoDanlel.  E  Kill,  Coiwt.  U  (1RU), 


of  real  estate  acqnlredbT  bim  prior  to  his  natural- 
MtkA.  bla  title  tberetpbeioglejalUedliTaspeolal 
utDflbelesWatureot  DeoemberSO,UM.  Plain- 
tiff, a  oaturallaed  otUaen,  claimed  as  a  leoond 
cousId  ot  the  iDteslale,  and  oontended  that  as  her 
nsturatlatton  dated  prior  to  tbe  death  of  tbe  in- 
lolata.  she  ira«  capable  of  inheriting,  like  de- 
lendanlg,  alao  alleiie  br  birth,  vera  the  brother  and 
Atwof  thefnlestate.andlfcapableof  loberltlns, 
were  soentltled  to  tbe  ezcIusIOD  ot  the  plaintiff. 
Ttnbratliec,  atonatlc.  waa  never  natufullaed.  and 
tbe  sister  was  not  nataialMdimtll  a  rear  after  tha 
tDles(ate*8  death.  Iteqaestlon  was  whether  she 
vu  capable  of  taking  by  deseoat.  Tbe  oonrt  be- 
loT  touDd  Tordlot  for  the  DlalnttS.  but  a  motioo 
for  anew  trial  wasgntnted,  theoourt  stating  that 
the  sot  of  IBOO.  being  a  private  aot.  was  Inteoded 
(mtbe  lodlvlduBl  beoeHtof  the  petMnu  therein 
named,  ■none  whom  WM  (be  Inieaiata,  and  that 
ilmefote.  It  be  or  those  claiming  onder  Un,  had  a 
better  title  than  tlMt  claimed  under  that  aet,  a 
•tiiDger  oould  not  say  that  tbe  toterWir  Utle^ould 
npenede  the  better.— espeolally  as  lelatlng  to 
Uioae  clatmlDg  under  him;  and  that  as  the  act  of 
ISOInve  a  certain,  aod  therefore  a  better,  title  to 
tin  Mter,  Bbe  ought  therefore  not  to  be  driven  to 
ilMIwhlafa  wa«lesaso,aDd  tbatforlhersBsOD  that 
tbe  act  of  I80I  did  not  profeas  to  trlve  the  sister  a 
Tlfbt  to  Inherit,  while  tbe  aot  of  IWl  did  so  eipms- 
li:sDafartfaerthat  irtheact  oflKO  was  oonoln- 
nfe  aa  to  tbe  rigbti  of  tbe  lutestata.  It  ungfat  not 

10  be  so  considered  as  to  tbe  stater. 

Id  McDanlel  T.  RUbaids.  1  HcOord  L.  U8  (18!1), 

11  '■>  beld  that  a  husband,  whose  alien  wife  bad 
tlven  Dotloe  other  Intention  to  beoomea  ctUKo. 
Init  died  before  natunllntlon,  could  oot  Inherit 
ttiTouRfa  her. 

Id  Ihipont  v.  Pepper.  1  Harp-  Bo.  S  (IffiV,  tbe 
Vntton  was  whether  the  defendants,  tbe  children 
ud  helitof  a  decedent,  who  was  a  native-born  dtl. 
m  but  marrted  a  British  sQbJect  andrealded  abroad 
until  tbe  time  of  her  decease  In  the  jrear  1801,  were 
eq«ble  ot  taktng  and  holding  real  eatate  in  Soutii 
<^vaUu,  either  at  common  law,  or  ander  any 
•tuaia,  or  under  the  protection  of  tbe  treaty  witb 
^Rst  Britain,  tbe  oonlentJon  betog  that  the 
nottaerof  aoob  ohlldien  being  (native  oltlien  of 
^EstBle.herafaDdron,  though  bom  abroad,  were 
(Dlltled  to  hold  real  estato  bv  descent  from  ber; 
boitbs  eourt  hatd  that  suota  ohlUren  born  of  the 
31LB.A. 


aUea  fiiUieT  oould  not  Inherit  either  at  o 
law  or  under  tbe  treaty  of  11H.  or  by  the  aot  of 
OongreM  of  January  W,  inG,  or  hr  the  aot  of  AprU 
U,  IStCi,  wbHsh  gave  the  rights  of  olHsenshlp  to  the 
children  of  dtlsent  bom  In  a  foreign  oouotry. such 
ohUdren  not  ooming  within  the  provisions  ot  tbe 
acta,  for  the  teaeon  that  tta«dr  falber  wss  not  a 
realdentof  the  United  Stale*. 

But  this  deoMoo  WM  revened  upon  appeal  to 
tbe  United  Statea  Supreme  Court,  where  Itwas 
held  that  stub  ofalldren  oould  luhertL  Shanla  v. 
DupODt, »  U.  &  B  Pet.  Ht,  T  L.  ed.  Me  lUaOj. 

InStarkar.TTaynor,UHuniph.W  lUn).anat- 
urallied  oltlien  left  several  relations  residents  of 
tbeatate.aamelyabrotbertbrnsiaeedeoeiisedleaT-  - 
Ing  Issue,  and  the  oomplainanta  the  chlldivn  of 
another  brother  who  died  In  tbellfetliiie  of  the  In- 
tsatate,  end  the  defendant,  the  son  of  a  slwer  ot 
the  loteslate.  tuoh  sMer  and  ber  husband  both 
nonrfeMeotalleiie  dying  In  the  testator's  llfeuine 
leavlDg  two  olherehlMno,  one  a  DooreaUen t  alba 
thenunng.  lliefiset*  Showed  that  the  defendant 
was  a  naturalised  dUsen  previous  to  the  Inleatale'a 
dealb  and  that  the  oomplainanle  though  bnn 
atiroad  immigrated  to  theUnltedSlatee  during  tbeir 
minority  with  their  father,  and  tbe  oontentlon  wsa 
that  they  were  entitled  to  tbe  uttre  eeiete  In  ex- 
clusion of  tbe  defendant,  for  the  reaaou  that  be 
traced  his  descent  through  tbe  mother  who  wta  as 
alien  and  iheietore  IncapaUe  of  loberltlng.  the 
common  law  prorldlog  that  tbe  Inherflanoe  oould 
not  bo  trmoed  through  an  alien.  The  court  beld 
that  at  oommon  law  suob  contention  wsa  oot- 
reei.  but  that  the  rule  to  that  elate  was  mndUed  by 
tbe  aot  of  UU.  ohap.  SB,  wbicb,  thoogb  repealed 
by  tbe  aot  or  1S4B.  obap.  IB],  I L.  f  umlabed  tbe  rule 
for  the  decWoo  of  that  case,  tbe  righii  of  tbe  par- 
tlen  arising  and  beoomtng  Tested  under  that  aot. 
and  that  therefore  under  Its  prortoloni  the  eoune 
of  descent  was  not  broken  by  the  alienage  of  the  an- 
oestoroftbe  next  resident  of  Un  wbo  Inherited 
under  tbe  aot  as  If  luoh  alien  ancestor  had  been  a 
reeidenc  or  natumllied  oltisen  and  died. 

Tbe  defendant  in  the  above  case  was  tbe[«forc 
held  to  lake  equally  wtih  the  snrvivlDg  brother 
and  children  of  tbe  deeeased  brother  who  died  hi 
the  state  In  the  testator^  Hfetlme.  the  oomplaln- 
ants  belDff  entitled  to  rppteaent the  deoeaeed  father. 

The  Brst  section  of  the  Tenneaeee  statute  of  1800. 
referred  to  in  tbe  above  case,  provtdad  that  In  an 
cases  where  any  person  wlthlD  that  state  should 
die  intestate,  without  Issue,  and  posssawd  of  any  ea- 
tate. real  or  personal,  the  said  estate,  and  every  part 
thereof,  should  desoeod  to  suob  persons  or  pereon 
who  were  next  of  kin  to  the  deoedeoc  and  reri- 
dent  witbin  tbe  Unlied  States,  to  tbe  perpetual  ei> 
elusion  ot  aliens  who  might  be  related  to  Ibe  said 
decedent  la  a  nearer  degree.  In  ooiwiderlng  suob 
statute  the  court  ataled  that  the  persona  oo  whom 
thle  eapaolty  waa  bestowed  were  the  nextof  Un 
resident  within  the  United  Btatea.wlthout  recard  m 
to  whether  they  were  naturallsedoltiieas  or  aliens; 
aod  alaoIrrespeotlTe  of  tbe  degree  ot  oonsanguin- 
ity  In  whloh  they  stood  to  the  Inteatste;  that  was 
the  resident  hext  of  Mo.  though  related  In  a  mora 
remote  degree,  Inlterlted  In  exclusion  «f  the  tton- 
reetdeut  next  ot  kin  related  In  a  nearer  degresk 
Starka  V.  Traynor,  U  Humph.  »^  aSUWQ, 
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«l.  Di^t»n  T.  Adlcvtm.  45  N.  J.  Eq.  OOS,  4 
L.  R.  A.  486;  Story.  Coof.  L.  SS  *&  ''«9- 

TbeintentiaD  of  IbelMUtor  atwan  control^ 
■nd-  M  Um  wordi  "bdn"  and  *'bdn  at  Imw' 
wDl  be  constrtvd  to  mean  chfldKn,  grandctall- 
dreo.  or  descepdantt. 

WaddtU  T.  WaddtU.  gs  Ho.  888. 

J[  iw  bftd  made  ttie  excculorr  deriw  otei 
"lo  my  ebildieo  William  and  Henry  or  their 
deacendaDii."  troold  not  tbeseclaimants  bave 
taken  tbrougfa  aHens?  Tbe;  are  descendaDts, 
and  at  commcm  lair  an  alien  ooaU  take  land 
t^deviae. 

1  Am.  &  Enf .  Edc.  Iaw.  pf.  4fi8,  460,  and 
note. 

Tbe  word!  "beln  at  law"  mean,  not  tboee 
wbo  alood  id  that  relationahlp  at  tbc  death  of 
Ihc  testator,  but  Ihoae  peiaoni  who,  on  tbe  hap- 
pening of  IheeveDtwbkhcaoaed  theeiecntoiy 
deviae  to  take  effect,  were  heini  at  law  of  the 
teaUtor.  that  H.  were  William  De  Wolfsbdra 
at  the  death  of  Haria  RofEfrs  in  tSIKI. 

Dot.  King,  v.  P^oti,  S  Barn,  ft  Aid.  546;  S 
Feame,  CoDlineent  Remaintten,  5S5,  686. 

The  law  extsllDK  at  the  time  of  descent  gOT- 
cm*  the  right*  of  aliens  to  ioheril  realty. 

PUIa  T.  aervum  Sehool  Attn.  33  Fed.  Rep. 


The  ■latoteot  11  &  ISWm.  III.  belni;  in 
fta  teroia  and  parpoee  applicable  to  all  "  nHtu 
ni-bora  ■DhjcclH  withto  any  of  the  Eioir's 
realm!  or  domJDiona."  and  laklog  Into  conaid- 
eralloD  the  nriidii  of  the  Ktllera  here,  tbe  alien 


able  to  preaame  than  that  tfaia  rtatate  was  pM 
In  force  to  the  colonrf 

Out  Orteitwitk  v.  Warmidt,  4  B.  I.  140; 
A/awr  ▼.  IhKBKnt,  9  Mam.  ITS.  note:  Me- 
Onerr  r.  ameniOe,  SS  U.  a  fl  Whefti.  854.  S 
L.ed   IW. 

FraneU  CoIwaU  and  Walter  H. 
alao  f or  n 


Bttiia—,  J..  deHrerad  tbe  opinion  of  the 

Upon  a  pie*toa*  hearing  in  thia  caae,  IS 
R  I.  — .  It  was  held  that  Ibe  aecond  and  flfth 
clauaes  of  the  will  of  William  DeWolf  gave  to 
hi«  two  dBugblera,  Charlotte  and  Haiia,  de- 
feasihle  ealales  io  fee,  which,  apon  their 
deatlu  without  issoe,  pasted  to  the  heira  of 
aaid  William  by  way  of  execatotrdeTiae.  The 
quealion  now  ariaea  whether  the  belia  are  lo  be 
aacerliined  ai  of  Ifae  date  of  the  death  of  the 
testator  in  1839.  or  of  tb«  death  of  the  Burrl  Ting 
danehlerfai  1890. 

Three  claims  are  made:  First,  1^  tbe  com- 
plainanis,  that  the  estate  is  to  be  treated  as 
Tested  In  the  heirs  of  the  testator  at  hia  death, 
ai  In  the  case  of  a  contingent  remainder:  sec- 
ond, by  the  respondent  Annie  E.  Middleton, 
that  the  eatate  vested  upon  the  happ^Ding  of 
the  contingency  in  1890.  bni  that  the  beira  are 
to  he  ascrrtBined'  onder  the  statute  of  descent 
is  tone  at  his  death;  and  third,  by  tbe  olber 
respondents,  that  the  heiis  are  to  be  aaccr 
lained  by  tbe  eumie  In  force  In  IBBO,  when  the 
devise  took  effect 

In  most,  it  not  all,  of  tbe  caaes  dted  by  the 
'mplatnants,  there  was  a  precedent  estate  aup- 
porting  a  remainder,  created  from  the  death  of 
tbe  testator,  but  coDtiDgent  upon  an  event.  It 
would  follow  from  Ibis  that  tbe  helra  must  he 
a>>certained  a*  of  tbe  tcsiaior'a  death,  because 
the  interest  in  the  remsioder  began  then.  «.  g.: 
liuUotk  V.  Down*,  »  H.  L.  Cas.  1:  Mortim»rt 
T.  MoTtimore.  L.  R.  4  App.  Cas,  448;  Stmcarei 
Eitate.  147  Pa.  88S;  Be  Kmyim,  IT  R  I.  149. 


With  iwpecttoUiesuppcidtloD  that  tbe  aI>ov»- 
ncDtloQed  act  ol  1801  wai  draisDHl  to  sppl;  ex- 
atuatvelr  to  cases  where  there  ware  do  next  of  kin 
irlthkn  the  jurtodtctlon  of  iha  United  Statea.  qiiall- 
Aed  to  Inhcrti  bj  the  oommoii-law  rules  of  deeopnt 
aQddlitrlbutlon.BndUiBt  If  InTaot  tberewereaox 
rtildent  next  of  Wn  so  gualifled.ther  would  be  en- 
tiled to  take  the  ealale  lo  tbeeioluslon  of  other  next 
ef  ktn.  who,  ihough  naldent  In  the  United  Btates 
at  tliedeatbot  the  Intestate,  were  not  >o  qualified, 
tbe  ooort  stated  ibat  ancta  was  not  tlie  proper  oon- 
atmotlOD  of  the  act.  as  the  new  lnberltat>ie  oipac. 
ttr  whioh  the  statute  oonferred.  placed  persons 
who.  nrevloui  to  Its  passage,  were  disabled,  to  lake 
by  descent,  on  tbe  saoie  rooting  with  those  who 
were  capable  of  tnherlilnir.  and  Ibat  Ilie  words 
-next  ol  kin"  aa  used  In  the  atatute  were  not  to  be 
taken  aa  meaning' nesreatolkliu    IbM. 

Ad  alien  who  hM  declared  fals  InlentloD  to  be- 
enme  a  dtfien.  baa  under  tbe  laws  o(  Texas  ibe 
iltrhuof  H  citizen  except' that  of  theeleetlFe  tran- 
oblae.  and  can  cberefore  poBsess  ceol  estate  aiid 
transmit  Ii  by  desoenc    Beltegaat  v.  Sohrlmpl.  K 

niiSTi). 


Tirslnla 


V.  Sandera,  i  Leigh,  US  (UHH.  a 
died  seiKd  leavlDg  a  brolber  a  dclBeo,  an  a] 
ter  and  chlldrea  of  the  alien  alster  who  wt 
ai  L.  U.  A. 


nna,  and  grandohfldren  of  tlie  alien  atater  also 
oltiiens.  but  whose  fathers  as  well  as  their  otand- 
moUivrswere  aliens.  Tbe  coort  held  that  onder 
ttke  VlrglnU  statute  a  Bev.  Code.  ohapL  SS,  lUj. 
whiob  provided  that  In  maUcir  title  by  dcecent  It 
Should  be  no  bar  to  H  party  tbat  an;  aoceetor 
throufcfi  whom  he  derives  his  deaoentfiom  thelo- 
lestate  was  or  badbeen  an  alien,  tbc  deacendants 
of  such  alien  aMer  were  entitled  totake  by  descent 
peritlrpes.  and  that  the  brother  ot  the  Intratale 
took  the  other  portloD  of  theeaiaiekibesectlon  be- 
ing full  and  oomplete  to  remove  ontof  tlie  way  tlie 
bar  of  slleDage  lo  both  hoeal  and  colkxeral  de- 
Boen  to.  and  also  to  ttasove  any  Impedlmen  c  f  mm  tbe 
life  of  an  anosstor  through  wtiom  tbe  deecent 
might  be  derived,  tbe  words  "any  anceator''lDcIud- 
big  both  lineal  and  oollateraL  aod  tbat  the  worda 
•^  or  hatb  been  an  allea"  tiiowed  tbat  the  law  ooo- 
temnlated  a  claim  through  a  living  as  well  aa  a 
dead  alien  anoeator. 

By  the  Tirgtnla  statute,  eh  ildren  tram  In  that 
state  can  Inherit  tbrougb  llrlng  alien  anoeatora. 
and  therefore  children  bom  of  alien  parenta  redd- 
ing In  tbat  sute  can  inherit  real  eatate  there,  and 
(or  the  aame  reason  anch  children  bom  In  anotber 
state  may  do  tbe  Fame  In  Tlrglnla.  Hannon  v. 
HouDlhan,  «  Ta.  US  (1888),  Code  of  un,  ohap.  IIN, 
IL  KW. 


,dbyCoogIe 


Ill  WOLT  T.  HtDDLnOI. 


Bat  a  marked  dftDncHon  between  a  eoBtfat- 
gent  TematDder  and  aa  eiecntMy  deriie  1i  that 
cMatea  o(  the  laliet  kind  arba  nben  tbelr  ttme 
coraea,  and  do  not  d^wod  for  mipport  upon  a 
prior  esUte.  Wmi.  Real  Prop.  280.  Ther 
nia;beliinticdiipoiiafce,aiiiithlBcaae.  Ao 
eiecalory  deTtoe  to  tfae  deyiie  of  a  faiure 
cnaU.  and  if  tbe  azecolory  deriaee  dlea  before 
the  event  bappena  tbe  eetate  goea  to  tbe  bdr 
■libe  time  of  Uie  event,  and  not  to  tbe  hdr 
atlbelinieoftbedeaihofBiicbdeTUee.  Ocod- 
ti^t  v.  BearU,  2  WiU.  20;  Cain  v,  Tean.  t 
Jar.  SS7:  Franie,  Ontlngent  Rematnden,  560, 
and  caaea  cited. 

Tbe  bappening  of  the  contiDKcncj  deiar- 
mines  who  Is  to  take  the  estate,  and  until  tbat' 
dmenooDebaaaninierest  totranemiL  Brmen 
T.  WiJiam;  0  R.  L  808. 

In  Doe,  King,  t,  F'roH,  8  Barn.  &  Aid.  SU, 
wbere  a  testator  gave  an  estate  to  bis  oon  in  fpe 
and  if  be  should  die  wltbont  iaaue  to  the  bdr 
at  law  of  tbe  testator,  aubject  to  lecacles  for 
Ibe  younger  brancbesof  the  fanillj,  it  was  held 
tbat  Ibe  son  took  an  eslaie  in  fee  with  an  ei- 
ecatorj  deviae  over  to  the  person  who,  on  tbe 
bappening  of  tbe  event  contemplated  by  tbe 
will,  should  become  the  heir  of  Ibe  testator. 
Tlia  case  wh  referred  to  aa  a  correct  deciiion 
tj  Benman,  Ch.  J.,  Id  Dot,  Pilkingtoa,  . 
GpraU.  5  Barn.  Se  Ad.  781,  npon  the  inteDlbn 
of  tbe  wilt.  Doe,  King,  v.  Fro»t,  ia  alno  cited 
at  an  aathorilr  in  OolUmann  v.  Oolt*ma«n,  L. 
B.  8  H.  L.  121  (1888).  Wblle  the  general  rule 
b  that  tbe  beira  of  a  lealator  are  to  be  labcn 
from  tba  tiote  of  hia  death,  yet  tlie  rule  givea 
way  to  a  contrary  Intent  to  be  found  in  tbe 
wiil.  Assuming,  then,  tbat  tbe  caaea  referrpd 
lo  go  no  further  than  tbfs,  we  think  tliai  the 
will  in  this  caae  sbows  ancb  an  intent.  The 
property  given  to  Charlotte  or  Marie  Is  to  ito, 
"00  their  deceaw,"  In  tbe  second  clau>e,  and 
"Ml  both  tbelr  decease,"  In  tbe  fifth  clause,  to 
the  betrs  at  law  o[  tbe  teslatoi.  In  tttakjng 
aucb  a  gift  bis  mind  would  naturally  look  for- 
ward to  tbe  timewbeo  tbe  estate  might  vest  in 
pcsKsaion,  and  so  Ibe  words  used  comport  with 
an  intent  to  point  out  the  time  andmodeof  aa- 
certalTiiag  who  ilie  helra  will  be,  by  deaignaliog 
a  claas  to  lake  as  executory  devisees.  Tbe 
agreed  facta  slao  point  to  such  an  iotenL 
When  the  wiH  was  made  the  nn  William  was 
a  domiciled  resident  of  Cuba,  wbo.  as  an  alien, 
was  incapable,  as  our  law  then  stood,  of  taking 

S  descent.  But  tbst  there  can  be  no  inference 
an  intent  to  exclude  bim  on  thta  account  ap- 
peal* by  tbe  fact  of  a  derise  of  real  estate  to 
him.  and  Ibe  fact  tbat  he,  with  the  other 
children,  was  ooe  of  tbe  residuary  legateee  In 
Ibe  will.  Of  coarse  tbe  testator  could  nor  fore- 
•«e  cban^a  In  our  law  in  regard  to  alienage, 
l*ui  it  is  not  impossible  that  he  looked  forward 
to  a  return  of  hla  aoo,  at  bla  family,  to  citizen 
IJL.&  A. 


ibip  to  tbb  onnntry,  when  be  ot  Qiey  conld 
stand  as  legatees  in  ue  claaa  wbick  be  desig- 
nated. Moreover,  the  wtffds  are  tbat  tbe  ea 
tate,  "on  ihdr  decease  be  divided  among  my 
heira  at  law."  Tbe  division  was  to  be  proa- 
pective,  and  we  see  no  reason  why  tbe  cJas* 
should  not  al«>  Im  taken  to  be  ao.  For  these 
reasons,  as  well  as  thoee  gireo  in  tbe  previons 
opinion,  we  think  that  these  were  intended  to 
fix  tbe  lima  for  tbe  vesting  ot  tbe  estate  and 
for  the  ascertainment  of  the  peraona  to  lake  in 
posaeasion.  They  are  not  aubalaotially  differ- 
ent from  cases  where  tfae  deviae  ia  to  those  who 
aball  then  answer  the  deacription.  2  J,'irman, 
Wills,  8th  ed.  W3,  and  cases  cited;  Jte  Swtn- 
btinte,  IB  R,  L  30S;  PirJAam  v.  Blair,  S7  N. 
H.  226. 

In  .Sears  v.  SutitU,  8  Oray,  St,  the  words 
"iocaseof  the  death  of  any  child  of  adaugbter, 
without  issue,  after  Its  mother,  and  before  ila 
father,  'ite  share  of  aucb  child  not  to  go  lo  Its 
father,  but  to  ibe  teatalor's  heirs  at  law,"  were 
construed  to  mean  the  testator's  helra  then  liv- 
ing, and  under  such  construction  the  derise 
wsa  held  to  be  void  for  remoteness. 

But  It  Is  argued  that  the  worda,  "according 
to  the  statule  ot  descents,"  impoit  a  class  lo  tie 
ascertained  and  traced  from  teatalor'a  death. 
We  do  not  think  this  la  so.  In  Re  Sturge  and 
Great  Watem  B.  Co.  L.  R.  19  Ch.  Biv.  444.  It 
was  held  that  a  devise  to  persons  "wbo  aball 
by  virtue  al  the  statutes  for  the  diilribution  of 
the  estates  of  persons  dying  inteatnte  be  my 
next  of  ktn."  describes  a  class  lo  be  ascertainea 
on  tbe  hypothesis  tbat  the  testator  lives  up  to 
and  dies  at  the  period  of  distribution.  See  also 
Wharton  v.  Barlrtr.  4  Kay  &  1.  488. 

It  must  beadmllted  that  In  some  of  the  cases 
cited  the  language  has  been  clenrel  than  in  Ibe 
will  before  ua.  but,  understand  log,  aa  we  do, 
that  tbe  testator  pointed  out  a  lime  when  bla 
devise  was  to  take  effect  and  the  class  to  whom 
it  was  then  to  be  givee.  this  case  does  not  fall 
within  the  numerous  cases  of  a  remainder, 
which  is  to  be  traced  from  ibe  teatalor's  death. 
Il  is  a  gift  lo  peraona  wbo  shall  be  bis  heirs 
when  tbe  contingency  arises,  and  not  to  thoaa 
who  were  bis  heirs  at  tbe  time  of  bis  decease. 

Wc  therefore  decide  tbat  Ihebeirsot  William 
DeWolf.  senior,  are  to  be  ascertsined  as  of  tba 
date  of  (be  death  of  Htb,  Rofcers,  De cemlier  14, 
1800,  "according  lo  the  statute  of  descents"  as 
it  then  was.  By  Pub.  StaL  chap.  172,  S  8. 
aliens  are  admitted  to  take  and  transmit  title 
to  real  estate.  It  is  admitted  tbat  by  the  law 
of  OnbatLemarrlafieof  WillinrnDeWolf,  Jr., 
to  SuianeaDu  Coudray,  in  I6SS.  had  tbe  effect 
to  render  le^iiimale  tbe  sod  called  Jerome  De 
Wolf,  born  In  Cuba  in  1819.  He  wsa  there. 
fore  an  heir  of  this  father  according  to  the  law 
of  tbe  faiher's  domlcil,  nnd  this  determines  his 
status  here.    jHUnt  v.  Jforb'n,  18  B.  I:  — . 
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HioHiujr  Svnan  Oom*. 
HICHIOAH  BTJPREME  OOURT. 


Jonoihan  L.  CLUTTON 
AoDie  J.  GLUTTON,  Afpt. 


1.  Ths  omlMlon  «r  tba  nonoolbttlon 
dbtoM  llk«m  ft  eroM  UU  in  •  dlnnrae  Milt  to 
not  raia)  on  appeal,  but  the  oonrt  mar  allow  It  to 
bsauppUed. 

a.  ABanreBtd«ntdetbad«ntef»dlToree 
mU  brrnvbt  b7  *  r*"Uto»t  «r  tb«  steta 
B»r  b*  cr»nte<t  a  dlvore*  on  a  oruw  bill, 
although  (£e  maniaffe  and  caiiae  of  dlToroe  took 
place  out  of  the  ttate  and  the  Beuecml  prOTUtooi 
to  Boir.  Anno.  Btat.  (Mich.)  I MSL  tits  that  la 
auoh  MBU  a  dlmrae  ibaU  not  be  vnuited  nolesi 
the  partr  ezhfbltlni  the  petltfOD  or  bill  therefor 
bu  resided  In  the  state  one  rear. 

(Abmarr  T.  USB.) 

APPEAL  tj  deteadaot  from  k  decree  of  tbe 
Circuit  Court  for  Wayae  Countj  diamfM- 
Ing  her  croM  bill  in  a  proceeding  tor  divorce. 

Tbe  facta  are  atated  In  the  oplDlon. 

Mr.  John  Wftrd,  for  appellant; 

Tbe  domicil  of  either  party  glrea  the  courts 
of  the  domlcll  jutlBdictton  to  granl  a  dlvoroe, 
aa  a  matter  in  rwn,  that  ia  valid  within  ttt 
(erritorlal  limits  and  bindinE  do  botb  parties. 

1  Bisbop.  Mar.  &  IHv.  \  837;  iWe  t. 
Dawil,  SS  Mich.  247, 13  Am.  Rep.  380;  Wright 
T.  Wright.  24  Mieb.  180. 

If  tbe  court,  by  reason  of  tbe  nooreBldence 
Ot  Dtbernlse  ban  no  Jurisdiction  ovei  one  of  tbe 
peftiea,  but  has  Junsdiction  over  tbe  status  of 
Ule  other  party,  it  can  proceed  to  affirm,  annul, 
or  modify  sucb  status   this  being  a  matter  in 


ftavgk  V.  Bavgk,  87  Mlcb.  09,  S6  Am.  Rep. 
49.') 

The  complainant  by  filing  bis  bill  brought 
the  marital  relation  between  bimteU  and  tbe 
defendant  under  tbe  Jurisdiction  of  the  court. 

Under  our  statute  she  might  have  instituted 
tbe  original  suit  herself  la  the  court  below,  tbe 
reridence  of  tbe  complainant  giving  the  court 
tbe  iurlsdictloa  required. 


ibe  iurlsdictloa  required. 
1  Btahop,  Mar.  &  Div.  g  37. 
If  a  wife  is  sued  in  ber  but 


r  buaband'a  domicfl, 
sbe  may  flle  a  cross  bill  as  answer,  tbougb  she 
Is  in  fact  domiciled  in  another  state. 

0  Am.  &  Kng.  Enc.  Law,  pp.  150,  767;  SteH 
T.  Stert.  2  111.  App.  328;  Jennm  v.  Jennetf.  24 
Ind.  866,  87  Am.  Dec.  386. 

Mr.  X^ankliii  L.  Ijord,  for  appellee: 
Tbe  statutes  of  Michigan  forbid  the  court 
from  graQling  a  divorce,  unless  tbe  applicant 
alleges  and  proves  a  residence  of  two  years  in 
the  state  before  flllag  tbe  bill.  Under  this 
heading  we  shall  consider  the  following  ques- 
tlona: 


Not!.— Tor  effect  of  appearanoe  to  anttaorin 
JudBmrntln  dlvoieeceaea,  seenotc  to  Sllls'i  Appeal 
{Ulan.}  S  LB.  A.  ST. 
tt  L.  R.  A. 


Tbe  Jurisdiction  of  a  court  In  chanceiT  to 
grant  a  divorce  Is  purely  statutory. 

Wright  V.  Wrinht,  3  Ud.  429,  H  Ant.  Deo. 
738;  Car*o»  w.  Carmm.  40  Hiss.  Hi-.BbAar. 
Sl0kei,  1  Ho.  2S8;  Perr^  v.  iVrrv,  2  Paige,  501; 
Burtii  V.  BuTtii.  Hopk.  Cb.  557. 14  Am.  Dec. 
S6S:  iri.F  T.  Jfiir,  1  Johns.  Ch.  204;  Willinraton 
T.  Pariiien.  Id.  8SB;  Oranf  v.  Grant,  13  S.  C. 
tt,  83  Am.  Rep.  606;  Ifr^At  T.  IFr^t.  0  Tei.  8. 

Ooorts  la  this  country  possess  do  power  in 
acttons  for  divon^  except  such  as  ue  con- 
ferred br  statute. 

Barktr  v.  Dayton,  38  Wis.  807:  Bapkim  t. 
BoiAita,  80  WIi.  167;  Baeon  t.  Baeon.  48  Wit. 
197;  Omt  v.  Oook,  66  Wis.  SOS,  48  Am.  Rep. 
706. 

Therefore   the  court  below   could  have  no 

Jurisdiction  over  the  cross  bill,  except  such  as 
3  pivca  by  statute. 

La  Sarron  v.  i*  Barron,  8C  Tt.  866;  B^nt 

Bopkint,  tupra;  Bavman  v.  Bauman.  IS  Ark. 
-JO,  68  Am.  Dec.  171;Sk>^v.  SUele.  30  Conn. 
48;  Jeant  v.  Jeani,  2  Harr.  (Del.)  88;  MeOuf, 
MeQee,  10  Qa.  477;  Car»a  v.  Carton,  40  Hiss. 
349;  Ptrryy.  Perry, 'i  Paige.  601;  Burtit  y. 
Bvrtii,  ifopk.  Ch.  557,  14  Am.  Dec.  068; 
.farrii  v.  Jarvi*.  8  Edw.  Cb,  4BS;  Kltin  v. 
Elan,  43  How.  Pr.  166;  OUn  v.  Bvngaford, 
10  Oblo,  366:  Grant  v.  Grant,  13  8.  C.  »,  88 
Am.  Rep.  506;  GaH  v.  Out.  I  Utah.  112. 

The  state  may  provide  by  statute  for  giant- 
Ing  divorces  to  nonresidents,  but  divercea  so 
granted  will  be  regarded  as  invalid  in  any 
other  stale. 

Statt  v.  Armington,  25  Minn.  2B;  Van  Pbnan 
V.  State.  87  Ohio.  Bt.  820,  41  Am.  Hep.  507;  3 
Bisbop.  Mar.  &  DIv.  5th  ed.  i^  136;  Wright  v. 
Wright.  2i  Mich.  180;  Papmm  v.  Faston,  84 
N.  H.  618;  ffopkiiit  v.  B^int,  80  N.  H.  474; 
FaiM  V.  TaU».  18  N,  J.  Eq.  880. 

Only  ttiat  country  may  grant  a  divorce  In 
which  tbe  compUinaut  is  domiciled. 

Earaey  v.  Farnie.  L.  R  5  Prob.  Div.  p.  108; 
Bnggi  v.  Briggt,  Id.  lOS;  Sood  v.  8taU,  06 
Ind.  203, 28  Am.  Rep.  21;  AfeAonfiT.  Ritlurrdt. 
8  Hackey,  481;  i^wpJa  v.  DawU,  26  Mich.  267, 
13  Am.  Rep.  360. 

Jurisdiction  td  grant  a  divorce  to  dissolve  a 
marriage  of  any  person  Is  vested  In  tbe  state 
which  has  control  of  the  status  of  the  person 
Id  question.  Divorce  Jurisdiction  depend* 
upon  domlcU. 

Oa«wr  V.  Wilwn,  76  U.  8.  0  Wall.  106,  « 
L.  ed.  604;  Turner  v.  Turner,  44  Ala.  437; 
Thompion  v.  ^ate,  28  Ala.  12;  Haum  v.  ^buM, 
36  Qa.  47B;  Both  v.  BoA.  104  III.  85.  44  Am. 
Rep.  81;  Bood  t.  State.  06  Ind.  263.  26  Am. 
Rep.  31;  Lilomieh  v.  Lilomch,  19  Kan.  461. 27 
Am,  Rep.  146;  Oirding  v.  Aidtn,  0  Me.  140, 
38  Am.  Dec.  540;  BeaaU  Y.  8eaaU,  132  Mass. 
156.  23  Am.  Rep.  390;  £M*  v.  Bom,  108  Hssa. 
676:  PeopU  v.  DavieU.  26  Mich.  247,  12  Am. 
Rep.  260;  Stale  v.  Armington,  36  Minn.  2B; 
I^th  y.  LeiOi.  89  N.  H.  30;  Ftowr  v.  Flowtr, 
42  N.  J.  Eq.  153;  Dovohly  w.  Doughty,  28  N. 
J.  Bq.  681;  Meliert  v.  MOlen,  10  Abb.  K.  C. 
82H;  Ptxrpie  r.  Baker,  76  N.  Y.  78.  82  Am. 
Rep.  274;  Bnnt  v.  Bvnt,  73  N.  T.  317,  28  Am. 
Rep.  129;  Coltin  f.Beed,  56  Pa.  870;  IHtton  v. 
Iiit»n.  4  a  I.  87:  Bart «.  San.  10  Tex.  S55: 
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OMk  T.  Cook,  B6  Wla.  19S,  48  Am.  Rep.  70C; 
a^n-  V.  BvthiuO,  34  Wia.  878;  SttOe  v.  StetU. 
SE  Conn.  46. 

CuDTis  nisj  be  fiTcn  anltorlty  b;  Uarau  to 
gnntadi*orce,  when  either  of  Uie  putieslaa 
TdMeol. 

Tbe  remdeoce  of  tbe  wife  oidinarity  follows 
tbal  of  Ibe  buBband upon  tbe  legal  fiction  that 
bisdomidl  ia  bera;  but  In  anacuon  foTdiTOrce 
upon  tbe  gronnd  of  desertion  the  wife  is  en- 
titled to  malatain  a  separate  realdence  from 
that  of  ber  buaband. 

Coek  r.  Ooek.  H  Wis.  205, 48  Am.  Rep.  706; 
AnfarryT.  Sinberry,  20  Ala.  TIB;  Turner  v. 
nirnrr,  44  Ala.  437;  Jeaiutt  v.  Jen  not,  24  lud. 
Sfl7,  ST  Am.  Dec.  335;  Harding  t.  Aldenfi  He. 
140,  ZA  Am  Dec  MS;  Earteau  v.  Barteav,  14 
Pick.  181.  25  Am.  Dee.  878;  MeUen  v.  MtlUn, 
mpra;  Athbaugh  v,  Aihhavgh,  17  Dl.  476; 
BAcnwOd  Y.  SOanwjld.  2  Jones,  Eq.  8S9:  Dit- 
JWIT.  Ditttm,  lapra;  Craven  ».  Ontwn,  27  Wis. 
4l8;I>ufdftc7>y.l)uIrA«r,  89  Wis.  651;  Burim-7. 
Siaitnon.  IIS  Mass  489. 

If  ibe  is  not  in  fault  but  baa  a  came  for  dl- 
TOTce  against  falm  and  ig  actually  domteileii  in 
mother  stale,  atae  cannot,  by  virtue  of  a  legal 
fledon  tbat  bis  domlcll  Is  bers,  Bue  blm  in  tbe 
eonrt*  of  tiia  domicll  as  though  ihe  were  reald- 
ine  Id  the  same  stale  aa  he. 

Toon  T.  Lindiat/,  1  Dow,  P.  0.  117;  BarUn 
r.8/iannon.  mMaaa.  iSi-.Dule/ia-y.  DuteAer. 
39  Wi».  661:  Pale  ».  ftito,  8  Mo.  App.  49; 
Bopldni  V.  Hopkin»,  85  N.  H.  474;  Seionwald 
».  Schimvold,  3  Jones,  Eq  887;  Oheeetr  \. 
Wit»m,  76  U.  8.  0  Wall.  108,  19  L.  ed,  604; 
An(  V.  Bvnf.  73N.  T.  2J7,  38  Am.  Rep.  129; 
Matlen  r.  Hatlm.  IS  N.  H.  1S9;  KatAaie  v. 
fjrinw,  8  Gal.  812;  Harriton  v.  Earriton,  30 
Ala.  629.  B6  Am.  Dec.  2B7;  CWrtn  v.  Bted.  55 
Pi.  875. 

A  hoaband  and  wife  may  and  often  do  bave 
disiiDCt  and  aepoiate  domiciles,  so  far  as  di- 
TOFDe  jurisdiction  b  concerned. 

Haiiberry  j.  Hanberry,  29  Ala.  719;  Turner 
T.  Turner,  44  Ala.  487;  Moffatt  t  M^att.  6 
Cal.  280;  JentuM  y.  .lennim.  84  lod.  856.  87 
Am.  Dec.  835;  Savidl  v.  fiatrUll.  17  Conn.  284; 
Biailt  V.  Hindi,  1  Iowa,  86;  Eaiding  v.  AUUn, 

9  Me  140,  28  Am.  Dec.  MS;  UarUau  v.  liar- 
Ifau.  14  Pick.  181,  26  Am.  Dec.  373;  Wrighlt. 
Wright,  24  HJch.  180;  Eoptint  v.BopHjii,  tu- 

pra:  Fayton  v.  Payton.  84  N.  H.  518:  Frary 
y.Frary.  ION.  H.  61,  83  Am,  Dec,  895;ra'«t 
T.  Tata.  IB   N.  J.  Eq.  280;  MtOen  v.  Mellen, 

10  Abb.  N.  C.  829;  DiUon  t.  Dittm,  4  R  I. 
^■.  Dutdier  v.  DuteAn;  npnt;  Cook  r  Cook, 
M  Wis.  195.  «  Am.  Rep.  706;  BdionwM  t. 
^licionieaAf,  tvjyra. 

The  compi^nant  In  a  cross  bill  can  have  no 
Itnater  rights  than  he  would  have  in  an  orlftl- 
nsl  bill,  and  any  jurisdictional  fact  which  must 
1h  alleged  to  enlille  complalaaot  to  relief  on 
Aline  an  orlgtual  bill  will  be  equally  necesury 
fot  the  complainant  In  a  croM  Mil  asUnc  for 
the  Mme  relief. 

Pale  t.  Pale,  tupra;  Wright  t,  WH^.  « 
Tn.  18;  OrMman  r.  Orotman.  88  Ala.  486; 
Bentua  T.  Bmaett.  38  CaL  000;  CoullAwtt  T. 
tWlU«n(,  S8  Cal.  289;  PAtlan  t.  PMor,  13 
Fla.  449;  Burnt  t.  Burnt,  18  Fla.  889;  Awuti 
T-  JVmiB,  08  Ind.  ni:  9  Blibop,  Mar.  ft  Dlv. 


.    , i  v^v,  a  omuvu,  _    ... 

..41.61.  166;  Stoij,  Eq.  Fl.J  239;  Cooper, 
Eq.  PI.  86,  816;  Osiirt^ -r.  Wi.-  "  "^ 
31L.aA. 


WiOiami,  1  Tea. 


Foreman,  79 
Mackey.  446. 

Tbe  oath  toacrm 
must  contain  tbe  sla 

As/reiv.  Qarlner, 


s  bill  prayinc  for  a  dlroroa 
tutory  noncollualon  clauiew 
BOMicli    " 


Mich.  880. 


Moora,  J.,  delivered  the  opfnion  of  the 
court: 

The  complainant,  Jonathan  L.  Clutlon,  a 
resident  of  the  city  of  Deiioit  since  June, 
ltj86,  brongfat  his  suit  for  divorce  againat  ibe 
defendant,    Anna   J.  Cliitton,  a    resident   of 


Tbe  defendani,  Anna  J.  Gutton,  appear.^  lu 
tbe  suit  and  Died  her  answer,  admiiiing  tbe 
marriaKe  between  the  partlef,  aa  stated  io  the 
original  bill,  but  denying  aU  of  the  caoeea 
for  dlTOrce  slated  therein  by  complainant;  and 
Id  ber  answer  chareed  ccmplainaui  wiih  bav- 
ins  deserted  her  In  1888,  and  with  having 
failed  to  auppoit  her.  She  furiher  charna 
"thai  complainant,  being  of  sufficient  ability 
and  worth  (20,000  or  more,  as  she  is  informed 
and  believes,  has  grossly  refused  and  neg- 
lected to  provide  a  suitable,  or  any,  main- 
tenance tor  herself  or  their  said  children,  and 
that  she  claims  the  benefit  of  this  aoawer,  and 
Ihe  facta  and  chai^fes  set  forth  therein,  aa  a 
cross  bill,  and  prays  that  she  may  be  granted 
a  divorce  from  the  bonds  of  matrimony  with 
Ibe  complainant,  and  that  she  may  be  released 
from  Ihe  ohllgatlona  thereof,  and  that  she 
may  have  such  other  and  further  relief."  etc 
This  anawer  and  cross  bill  wereswom  to,  but 
the  veriUcatlon  did  not  contain  tbe  statntoij 
noncollualon  clanse.  The  complaioaQt  filed  a 
general  replication  to  the  anawer,  and  a  gen- 
eral demurrer  to  it  aa  a  cross  bill.  The  court 
below  auataloed  tbe  demurrer,  dismissed  the 
cross  bilK  and  tbe  defendani  appeals  to  this 
court.  The  only  qnesllona  ne^saary  to  dU- 
cuss  here  are:  Tint.  Was  it  essential,  in  order 
to  sustain  tbe  cross  bill,  that  the  noncollusion 
clause  should  have  been  staled  in  said  billf 
Second.  Can  a  decree  of  divorce  be  granted  a 
nonresident  of  the  stale,  who  Is  brought  in  br 
the  complainant,  who  Is  and  has  been  a  real- 
dent  nf  the  stale  for  the  statulorv  period  re- 
quired U>  give  the  court  JurisdiclionT 

As  to  the  flrat  queelion.  It  was  held,  fn  the 
case  of  Aj/re*  v.  Mariner,  90  Mich.  880.  that 
Ihe  otth  or  affirmation  admlniatered  to  Ihe 
complainant,  in  awearitig  to  a  bUl  for  divorce, 
shall  negative  the  existence  of  anv  colluaion, 
undenianding.  or  agreement  whatever  be- 
tween the  affiant  and  the  defendant  in  relation 
to  the  application  for  divorce,  is  mandatory, 
and  its  absence  cannot  be  waived  by  anr  act  oi 
Ihe  defendant.  In  TadcaberTji  v.  Tadeaberry, 
101  Mich.  109,  a  diflerent  rule  Is  staled  in  re- 
lation to  a  cross  bill.  It  was  there  beld  that 
tbe  oUectton,  made  for  the  first  time  on  ap- 
peal, toit  Um  anawer  to  a  cross  bill  In  a  divorce 
case  Is  not  iwran  to,  comes  too  late.  In  the 
case  of  DatfY.  Hetmtr,  102  Mich.  899,  U  was 
held  ihatltwaBaproperezerdseortlMCODrt'a 
discretion  to  permit  the  amendment  of  the  ver- 


ification of  a  cross  bill  by  adding  the  noncol- 
lusion clause,  and  the  fllfng  of  a  replication, 
after  decree;  and  It  was  (nrtber  slated  that. 
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bid  the  qaeatioQ  aiiieii  upoD  theheuiog,  the 
power  to  do  K>  vould  pTobably  not  bare  been 
questioned,  knd  tbat  the  questlona  were  not 
ralKd  tbeo,  bat,  when  Tslred,  were  no  more 
meritorioDS  thui  tber  would  bave  been  upon 
the  hearlog.  We  thfok  tbe  case  before  us  Is 
one  trbere  it  trould  be  very  proper  to  admit 
the  veriflcatloD  of  tbe  CTO«e  bill,  if  the  facif 
would  wtrniDt  it,  lo  as  to  abow  noDcoUusion. 
Aa  to  tbe  other  queatioii,  It  la  urged  tbal  the 
Btatule  forblda  Ibe  granting  gf  ■  decree  of 
divorce  In  favor  of  a  nonresident  of  the  stale, 
dtiug.  How.  Adoo  Slat.  ^6331,  which  reads: 
"No  divorce  sball  be  jcianted  unless  Ihe  party 
exhlbltiogtbe  peiltion  or  bill  of  complaint  there- 
forBtaall  bare  reeided  in  tbJB  state  one  vear  im- 
mediatelj  preceding  tbe  time  of  eibibillng  sucb 
pettiloD  or  bill,  or  uuleaa  the  marriaire  was  sol- 
emnized in  this  stale,  and  tbe  compIafnaDt 
sball  have  redded  in  -  ibU  state  from  ibe  time 
of  sucb  marriage  to  the  time  of  exhibiting  the 
petition  or  bill,  and  when  the  cause  for  divorce 
occuired  out  of  ibis  state,  no  divorce  shall  be 
granted  unless  tbe  cooiploiuant  ordefendani 
abali  have  resided  within  this  slate  two  years 
next  preceding  tbe  filing  of  the  petitioo  or 
bill,  and  no  proofs  or  testimony  shall  be  taken 
In  anr  uuse  uotU  four  months  afier  the  filing 
of  sncb  petition  or  bill  for  divorce,  eiccpL 
wheie  Ihe  cause  for  divorce  is  destrtlon,  or 
when  tbe  testimony  is  taken  conditionally  tor 
the  purpose  of  perpetuating  such  lestimony." 
Prior  to  tbe  enactment  of  tbie  statute.  It  bad 
been  repeatedly  held,  in  tbtsstale.  that  a  decree 
of  divorce  could  be  granted  where  one  of  tbe 
parties  was  a  resident  of  tbe  state.  Is  it  not 
true  that  the  complainant's  filing  his  bill 
brought  the  marital  relations  existing  between 
him  aad  tbe  defendant,  and  tbe  parties  thereto, 
under  the  Jurisdiction  of  tbe  court  T  Tbe  de- 
fendant, having  appeared  in  said  proceeding, 
was  equally  interested  with  the  complainant  in 
the  subject-matter  of  the  anil  as  a  proceeding 
in  rem,  and,  having  submitted  herself  to  tbe 
jurisdicllon  of  the  court,  its  jurisdiction  hav- 
ing been  first  Invoked  by  the  complainant, 
ought  she  not  to  t>e  enlitled  lo  a  final  hciiring 
of  the  case,  and  lo  sncb  relief  aa  is  equitably 
hersT  Is  it  not  probable  that,  in  eoacting  the 
latter  portion  of  the  siulute,  conlidned  in  these 
words,  "when  the  cause  for  divorce  occurred 
oat  of  this  state,  no  divorce  shall  be  granted 
unless  tbe  complainant  ordefendani  shall  have 
resided  within  this  state  two  years  next  pre' 
ceding  tbe  filing  of  the  petition  or  bill,"  Ihe 
legislature  bad  just  such  a  condition  as  exists 
In  this  proceeding  in  mind?  Section  6^1,  as 
an  enltiety,  has  not  been  construed  by  this 
court,  but  portions  of  it  have  been.  It  has 
been  contended  that,  under  that  portion  of  the 
statute  reading,  "no  proofs  or  testimony  shall 
betaken  in  any  cause  until  four  months  after 
the  filing  of  such  petition  of  bill  of  divorce," 
where  relief  was  sought  by  way  of  answer  m 
Ihe  nature  of  a  cross  bill  In  a  divorce  proceed- 
ing, no  tcBtimony  could  be  taken  until  four 
months  had  elaprnd  after  tbe  filing  of  the  cross 
bill.  It  Is  possible  that  a  literal  interpretation 
of  tbe  statute  would  sustain  that  contention, 
but  It  was  held,  in  the  case,  already  cited,  of 
Dalyt.  Hotmer,  that  a  proper  construction  of 
this  provision  would  allow  testimony  to  be 
taken  before  four  months  bad  elapsed  after  the 
SI  L.  B.  A. 


filing  of  tbe  answer  iu  the  nature  of  a  cnMs 
bDl,  if  four  moDlbs  had  intervened  after  the 
filing  of  tbe  original  bill.  It  was  slated  "that 
this  provision  of  the  statute  was  lo  prevent 
has^  divorces,  and  that  the  object  is  sltatned 
In  four  months  from  the  filing  of  the  peUiIon 
or  hill,  as  well  where  a  cross  bill  Is  filed  as 
where  it  is  not."  The  quesiionnow  under  dis- 
cussion has  never  been  determined  l^  tlw 
Michigan  court 

A  similar  statute  was  construed  in  tbe  case 
of  Jennets  v.  Jenntu.  24  Ind.  859,  87  Am. 
Dec.  83G.  The  statute  of  that  state  provides 
ibat  "  'divorces  may  be  decreed,'  etc.,  'on  pe- 
lition  filed  by  any  person  who,  at  the  time.' 
etc.,  'shall  have  been  a  bona  fide  resident  of 
the  state  one  year  previous  Id  the  filing  of  the 
same,  and  a  bona  fide  resident  of  the  county 
at  the  time  of  filing  such  petition.'"  Another 
section  provides  the  method  of  nolifying  the 
defecdant  when  not  a  resident  of  the  state, 
and  another  section  of  the  statute  provided 
that  "  Id  addition  to  an  answer,  the  defendant 
may  file  a  cross-pet  ii  ion  for  divorce,  and  when 
filed,  the  court  Hball  decree  the  divorce  to  the 
party  legally  entitled  lo  the  same.'"  In  that 
case  the  defendant  was  a  nonre^^ident  of  tbe 
,  and  it  was  urged,  as  it  is  here,  that  the 
t  could  not  grant  her  a  divorce.  The 
t. discussed  the  question  at  length,  and 
granted  a  decree  to  tbe  nonresident  defend- 
\  making  use  of  this  language:  "That  to 
'e  the  statute  any  other  construction  would 
.  to  say  that  In  two  cases  precisely  alike  io 
tbeir  facts,  the  defendant  In  one  being  a  resi- 
dent, and  in  tbeolher  a  nonresident,  tbe  former 
might  result  In  a  decree  for  divorce  on  cross- 
petition,  with  sncb  alimony  as  ought  to  be 
given  where  the  plnintiff  is  in  fault:  while  Id 
tbe  latter,  thai  vindication  of  character  whicli 
an  often  tw  secured  only  by  a  decree,  could 
lOt  be  bad  by  the  defendant,  noi  could  Ihe 
limony  be  adjusted  upon  the  basis  of  Ihe  fact 
that  Ihe  defendant  was  the  party  aggrieved. 
Sucb  a  diserlminatim  against  nonresident  de- 
mts  finds  no  place  within  the  letter  of  the 
te,  still  less  In  Its  spirit,  and  a  construc- 
tion which  would  allow  it,  would  invite,  in 
Ibe  class  of  cases  in  which  they  could  be  most 
successfully  perpetrated,  the  very  worst 
abuses."  It  was  further  added:  "While  our 
statute  is  intended  to  prevebt  nonresidents 
from  making  use  of  our  courts  to  perpetrate 
frauds  upon  their  unsuspecting  wives  or  hus- 
bands, by  coming  here  lo  petition  fordivorces, 
it,  at  the  same  time,  arms  them  with  every 
weapon  of  defense  which  is  afforded  to  our 
own  people,  when  brought  into  court  at  tlie 
suit  of  those  whose  bona  fide  restdenoe  here 
gives  us  jurisdiction." 

In  niinois  the  statute  provides  as  follovrs 
"No  person  shall  be  entitled  to  a  divorce  in 
pursuance  of  the  provisions  of  this  act,  who 
tiHs  not  resided  In  the  slate  one  whole  year 
aeit  before  filing  his  or  her  bill  or  petition,  un- 
less the  offense  or  injury  complained  of 
committed  within  this  slate,  or  whilst  on 
both  of  the  parties  resided  In  this  state."  Thai 
statute  was  construed  in  the  case  of  Sterl  v, 
SteH,  2  ni.  App.  33S.  In  that  caae  tbe  com. 
plalnant  filed  his  bill  for  divorce  against  hi» 
wife,  who  was  a  resident  of  the  city  of  New 
York     Bhe  filed  her  crow  Ull  in  the  cause. 
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cbmiKfDg  tlie  appellee  with  deiertloD,  and  olao 
■daltei;,  commlUed  In  tbe  itate  of  UlinaU. 
Id  diacuarfngibecBSethe  couriBftyi:  "Ilislo- 
alsted  bj  ihe  appellee  that  under  tbe  prori- 
elotw  of  tbe  aboTe  lectloD  of  tbe  ilatute  the 
appellant  lud  no  rigbt  to  file  her  crow  bill, 
prayiiig.aniongBt other Ihin^, for  adivom,  for 
the  leason  that  ibe  was  not  a  resldeat  of  IhU 
■tate,  and  that  fact  appearlog  on  the  face  of 
m  btll,  be  could  avail  ElmHelt  of  «ucb 


equity  bavinc  acqatied  Juriadlctlon  of  tbe  par- 
tiea  and  of  tbe  BObJeci- matter  of  tbe  suit  will 
retain  and  exercise  aach  Juritdlctton,  nntil  tbe 
equities  of  all  tbe  pHitte*  are  meted  oul  to 
ttiein.  In  thli  case  tbe  jurledlclioo  of  the 
court  is  ioToked  In  the  appellee,  be  having,  as 
be  bad  a  legal  right  to  do,  filed  bis  bill  agalDSt 
appellant  nrajing  relief  end  summoniD);  the 
appellant  into  tbe  court.  When  she  is  Ibus 
brought  in,  and  having  responded  to  the  claims 
of  Ibe  appellee  bv  anstverlng  bu  bill  of  com- 
plaint, being,  as  it  were,  Hkh  forced  ioto  tbe 
coorl,  submits  herself  to  its  jurisdictioD,  and 
asks  ibc  couri  to  grant  to  her  certaio  equitabJe 
lights,  to  which  she  claims  U>  be  entitled,  then 
it  la  that  tbe  appellee  challenges  the  Juriadic- 
tioQ  of  the  court  to  grant  her  ao;  equitable 
ligbu,  but  oonUnues  to  clamor  for  bis.  This 
poaition  is  uoconsclonabie  and  indefeosible 
upon  tbe  principles  of  equity.  Bui  ne  are 
told,  and  It  is  urzed  by  tbe  appellee,  that  by 
reason  of  the  arbilrary  provisioua  of  the  atat- 
Die.  ibere  ia  no  escape  from  thUdilemmn.  and 
that,  as  a  consequence,  tbe  appellant  is  in  Ibe 
court  for  tbe  purpose  of  receiving  ilsmiindate, 
aod  yielding  obedience  to  Its  orders,  but  with- 
out any  equitable  rigbta  which  the  appellee  is 
bouud  10  respect,  for  the  reason,  as  he  claims, 
that  Ebe  resided  in  New  Yorh,  and  not  in  Illl 
ncris,  and  notwithstanding  she  Is  dragged  into 
the  court,  at  the  suit  of  appellee,  and;  as  may 
be  presumed,  against  ber  will.  We  think  that 
by  the  plainest  principles  of  equity  the  appel- 
lee is,  under  such  clrcumstauces,  precluded 
from  quesliooinK  the  Jurisdiction  of  a  court 
which  he  has  bimsel?  invoked^  and  that  tbe 
conn  having  acquired  Jurisdiction  of  the  sub 
ierl-malter,  and  tbe  parties  to  the  suit,  at  tbe 
mstanoe  and  by  the  prayer  of  the  appellee,  he 
cannot  be  beard  to  quettlon  Ibe  jurisdiction 
of  Ihe  court  to  hear,  consider,  and  determine 
all  tbe  equities  of  the  parties,  to  the  end  that 
complete  jus  ice  may  be  done  to  all  In  the 
lame  case.  The  court  held  that  the  nonreai- 
deut  wife,  upon  her  showing,  was  entitled  to 
relief. 

We  thlok  it  follows  that  It  would  be  a  rea- 
sonable construction  of  the  Hicbigan  staluie 
Id  aay  that,  where  Ihecomplainanlin  a  divorce 
proceeding  has  resided  In  the  state  Ibe  full 
atatatory  period,  and  the  defendant  has  ap- 
peared in  Uie  cause,  the  court  has  Jurisdiction 
over  the  parties,  and  the  right  lo  dispose  of  the 
issiie  between  them  upon  its  merits  and  accord- 
Ine  to  equity,  even  if,  In  order  to  do  so,  it  b 
uereanry  to  grant  a  decree  of  divorce  to  the 
defendant  for  the  reasons  staled  in  her  answer, 
filed  Id  the  nature  of  a  cross  bill.  In  the  case 
at  Inue  the  verification  of  the  cross  bill  should 
have  been  amended  as  we  have  indicated,  and 
the  demurrer  abonld  have  been  overruled, 
ai  U  &  A. 


Tbe  other  Jnatlces  concur. 


Helen  H.  NEWBERRY 
WUUam  L.  CARPSNTBR.  Oiicuit  Judge. 
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terlnr  a  private  encloauie  and  taUng  awa^  from 
tbe  poMeMton  of  tbe  owner  Doder  order  of  aoort 
a  wrecked  boiler,  cosine,  and  ottMr  m 
UFBAB  eihlbltsoi 


ploakm  of  llw  boUer. 

(MeOraOi,  Oh.  J^  (KntnUJ 
(Deoember  El,  UH.) 

PETITION  for  a  writ  of  mandamna  to  com- 
pel defendant  to  vacate  an  order  deprivinK 
complainant  of  the  poesesslon  and  power  of 
control  over  a  certain  boiler  and  some  ma- 
chinery owned  by  her  but  in  possession  of  the 
public  auCboriiies  for  tbe  purpose  of  use  la 
connection  with  a  criminal  prosecuiion. 
GranUd. 

The  facts  are  stated  in  tbe  opinion. 

Mr.  Otto  Klrebner,  with  Matrt.  W«U», 
Angall,  Boynton.  *  MoMIllan  for  re- 
lator. 

Mun-t.  Allan  H.  TvmMmr  and  Ormoad 
F.  Hunt  for  respondent. 

OraAt.  J.,   delivered   tbe  opinion  of   the 

The  facta  In  this  case  are  as  follows:  The 
relator  waa  tbe  owner  of  a  largebuildinginthe 
city  of  Detroit,  occupied  by  a  printing  ealab- 
llahment  aod  Other  buaineas  enlerprlie*.  A 
large  number  of  persona  were  emploved  fn  It 
A  steam  engine  and  boilers  were  used  In  heat- 
ing the  building,  and  aitnated  tn  the  baaement. 
On  November  6,  1»»6.  oneor  bolb  of  tbebtdl- 
ers  exploded,  completely  wi«cking  the  build- 
ing, causing  Ibe  death  of  thirty-seven  persons, 
and  injury  to  otbers.  It  was  claimea  by  the 
prosecutor  of  the  county  that  one  Tbompeon, 
-     --' —  caused  the  explosion  by  bis crim- 


mauslangbier.  An  lodlctmenl  waa  promptly 
returned  by  the  grand  Jury  against  him.  charg- 
ing him  with  that  crime.  Immediately  after 
the  explosion  the  policedepartmeotof  the  city 

■*"  ■    ' -lession  of  the  building,  and 

[  and  the  bodies  oi  those 


NoTH.— "niQ  above  deoMoo,  while  t 
portanoe  and  appllcatile  to  a  multltudb  %#<  vnwv*  -, 
bellBved  to  be  upon  a  aubstaoBany  new  question. 

BVir  constitutional  proteoUon  BvatDst  u 


aiM  aearoiieB  ana  aanarea  a*  aueDnDs  uw  u^  ui 
books  and  papars  la  aettom  (or  torfeltura  orpen- 
altr,  IBS  dlvWon  n.  of  not*  to  Levr  r.  Ban  Tran- 
olsoo  Super.  Ct.  lOaLI  2B  L.  B.  A  "° 

rora  qaeetton  BOD      --■ — 
Slloott  (Hlota.)  post. 
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killed.  On  November  19  the  prosecullDg  B^ 
tornej  appeared  before  ooeof  tbe  circuit  Judges 
of  tbe  couQtj  of  Wayne,  and  upon  hU  verbal 
■latement,  without  anj  sworn  petition  or  affi- 
davit, [he  followloE  order  was  made: 

"Oa  motlnn  of  O.  F.  Hunt,  aselstaot  proae- 
culing  attoroej,  and  after  hearing  artcumeDt  of 
H,  B.  BojDton  and  Otto  Kirchner.  friends  of 
the  court  therein.  It  li  ordered  tliat  tbe  ateam 
eaglne,  boiler  or  boilers,  and  materiala  Bur- 
rounding  the  same,  and  now  upon  the  prem- 
iaea  known  as  'U  and  47  Larnea  »lreet,  West,' 
be  and  the  same  are  ordered  into  tbe  cutiod; 
of  th«  police  depwttnent  of  the  city  of  Detroit, 
as  ezhibilB  in  Mid  cauie;  tbe  same,  however, 
Diit  to  be  removed  from  aald  premises.  Tbia 
order  to  remain  in  forceonlyunitl  the  decision 
of  a  motion  for  Injunction  now  pending  before 
Judge  Llllibridge,  and  subiect  to  tbe  terms  ul 
an  order  this  day  made  by  aim." 

The  relator  moved  to  vacate  tbh  order, 
wbicb  tbe  court  refused,  and  tbe  object  of  this 
proceediD);  U  to  set  aside  that  order.  Upou 
the  bearing  of  this  motion  tbe  prosecutor  Bled 
an  afSdavit  from  wblcb  It  appears  that,  aFler 
tbe  police  department  took  possessioo  of  tbe 
lUbnt,  an  arrangement  was  made  between  him 
and  Mr.  Thompson,  through  bis  attorney,  and 
the  relator,  Ibat  certain  perRona  (expert  en 
gineers)  should,  on  behalf  of  tbe  respeclive 
parties,  have  free  access  to  the  engiaes,  boil- 
ers, machines,  and  (he  premises,  for  Ibe  pur- 
poses of  eiamtnstion.  The  learned  prosecutor 
further  states  In  his  affidavit  that  this  property 
is  essential  to  be  used  as  exhibits  upon  the  trial 
of  Mr.  Tbompeon,  as  well  as  for  tbe  further 
investigation  into  tbe  causes  of  tbe  disaster  by 
the  grand  jury,  and  claims  tbe  right  of  tbe 
pioseculioD  to  bold  them  until  all  criminal 
trials  connected  with  the  dlsasler  are  tried.  It 
thus  appears  that  the  prosecution  had  Ibe  en- 
lire  control  and  charge  of  this  property  for  a 
period  of  ten  days  prior  to  the  making  of  tlfla 
order,  and  have  had  ample  opporlunlly  for  an 
exainlDation  thereof  by  the  officers  and  experts 
to  determine  tbe  cause  ol  tbe  disaster,  so  tar  aa 
it  can  be  determined  from  these  articlea. 

The  importance  of  this  case  to  the  relator  Is 
apparent  from  the  Statement  of  her  cotinsel  in 
tbeir  brief  that  she  U  tbresiened  with  dvil 
snits  for  damages  upon  the  ground  that  she 
was  guilty  of  negligence.  Not  only,  there 
fore,  18  she  by  this  order  deprived  of  her  pri- 
vate property,  which  she  may  desire  to  use  in 
her  business,  but  may  be  deprived  of  tbe  evi- 
dence which  may  establish  her  innocence  of 
any  fault.  8be  Is  charged  with  no  crime.- 
Tbe  broad  claim  of  the  learned  prosecutor  is 
that  tbe  courts  possess  the  power,  upon  bis 
motion,  to  enter  npon  the  premises  of  private 

teraoDs,  and  seize  any  property  which  may,  in 
is  judgment,  have  any  bearing  upon  a  CTime 
with  whicb  another  la  charged.  If  ihe  order 
in  tbia  case  be  sustained,  it  reaulls  In  holding 
thst  adtlBsn's  team,  with  which  be  earns  a 
livelihood,  may  be  seized  by  the  policeauthor- 
itiea  because  be  believes  that  sncb  team  was 
used  by  an  alleged  criminal  In  tbe  commission 
of  a  crime.  If  A  be  arrested,  charged  with 
araon  In  tbe  faaming  of  B's  houae,  and  there 
be  some  evidence  in  tbe  bouse  believed  to  con- 
nect A.  with  the  crime,  the  police  authorities 
may  telle  and  bold  posaeasion  of  the  house  for 
HI  L.  R.  A. 


months,  and  until  the  trial,  and  preveiit  (be 
owner  from  rebuilding.  So,  under  like  dr- 
cumstancea,  a  manufacturer  might  tiedepilved 
of  the  possession  of  bis  property  necessary  for 

Ihe  successful  carrying  on  ol  his  business. 
Other  Utustratluna  will  readily  suggest  them- 
selves. The  power  is  certaioTy  an  extraordi- 
nary one,  and  those  who  assert  it  ought  to  bs 
able  to  find  some  common  or  statute  law  au- 
thorizing it.  The  exercise  of  power  no  mors 
arbitrary  than  this  has  cauaed  revoloUoas. 
The  learned  prosecutor  cites  tbe  following  au- 
thorities In  support  of  his  contention:  WbarL 
Crtm.  PI.  &  Pr.  g  80;  Bishop,  New  Crim. 
Proc.  S§  aiO,  211;  Re  parte  Hurn,  98  Ala. 
102,  18  L.  R.  A.  ISO:  Wootf^k  v.  8tatt.  SI 
Oa.  051;  SpnldtTlg  v.  Ftatan,  21  Tt.  9,  SO  Am. 
Dec.  68;  ffConnory.  Bvcklin,  69  N.  H.  588. 
These  authorities  do  not  even  bint  at  such  nn 
arbitrary  and  broad  power.  Tbe  citation  la 
Whnrloosays  only  that  "those  arresting  a 
deleodsnt  are  bound  to  take  from  bis  person 
any  articles  which  may  be  of  use  as  proof  la 
the  Irlsl  of  the  offense  with  which  the  defend- 
ant Is  chanred."  The  citalioo  from  Bishop 
goes  no  futther.  Id  Ex  parU  i/um  money 
was  taken  from  the  possession  of  the  prisoner, 
and  delivered  to  tbe  sheriff,  who  was  sftei- 
wsrdE  served  with  a  writ  of  ^rnishment  sL 
the  suit  of  SB  attaching  creditiir  o(  the  pris- 
oner. The  sheriff  paid  the  money  into  court, 
and  asked  instructions  as  to  what  be  should  do 
with  tt,  while  tbe  prisoner  aeked,an  order  for 
its  restoration  to  himself.  It  was  held  that 
the  case  could  not  be  reviewed  upon  manda- 
mus. Many  cases  are  cited  and  reviewed  In 
tbst  decision,  none  of  which  sustain  tbe  pres- 
ent -case.  That  court  quotes  with  approval 
the  case  of  Boyd  v.  United  8taU*.  hereinafter 
referred  to.  The  conclusion  of  tbe  court  in 
that  easels  that  "It  la  tbe  duty  of  an  officer, 
bavlDg  no  other  authority  than  the  right  to 
make  tbe  arrest,  lo  search  Ihe  party  arrested, 
and  seize  and  remove  from  him  the  dangeroni 
weapons  found  upon  bis  person."  That  an- 
thorliv  is  confined  by  the  decision  lo  tbe  seiz- 
ure of  articles  found  upon  bis  pcmon  and  con- 


Durlng  the  progress  of  tbe  inquest  he  was  re- 
quired lo  remove  his  clothing,  and  while  so 
doing  be  made  statements  which  were  Intro- 
duced upon  the  trial.  It  was  objected  tbatiha 
clrcudlstBiiceB  surrounding  tbe  defendant 
amounted  to  force  and  compulsion,  bat  the  tes- 
timony was  held  proper.  In  deciding  that 
case  the  court  discusses  Ihe  right  of  seizure, 
snd  speaks  only  of  seizure  from  the  person. 
In  l^paUing  v.  PnXon  ■  large  namberot 
pieces  of  Gtoman  silver,  of  the  precise  size 
and  thickness  of  Mexican  dollara.  and  made 
In  that  form  for  the  purpose  of  belnr  stamped 
and  milled  into  counterfeit  coin  of  that  de- 
scription, were  taken  by  a  sheriff  from  the  pe^ 
son  who  was  carrying  them  at  Ute  time  to  a 
place  of  manufacture,  for  the  purpooe  of  hav- 
ing them  flolsbed.  so  that  be  could  pat  them  In 
circulation  as  genuine  coin,  and  were  detained 
by  the  sbprlff  to  be  used  as  evidence  against 
the  person  from  whom  they  were  taken,  and 
alao  for  the  purpose  of  preventing  their  drca- 
lallon.  These  were  material  to  be  naed  In 
countetfeiUng.    It  wu  bdd  that "  the  ownai 
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of  tbca,  In  the  ilMeBCe  of  eTiilmce  tbal  tbfy 
wen  pot  Id  tbmt  form  wltbont  bli  Imowledxe, 
or  uaiiiBl  bis  coosent,  could  not  suilalo  Irorei 
mmdM  Ibe  aberlil  Iberefor."  (yConnor  t. 
fivcUtit  b  anoiber  cue  oF  takfag  propertj 
foand  upon  tbe  penoo  of  Ibe  wrVj  Rccuted. 

tn  tnj  Jodgment,  no  cue  cited  In  tbe  oplo* 
Ion  of  mj  broibn,  Ibe  cbief  Joitlce,  enstaiu 
the  power  bereuaerted.  Id  {AvwtiT.Jforr^tan. 
47  N.  H.  483,  98  Am.  Dec.  46ft,  tbe  property 
was  taken  from  tbe  person  or  tbe  lespondent, 
Nnd  wag  levied  upon  by  attacblng  creditors 
wbOe  in  tbe  bands  of  tbe  aberiff.  Tbe  di>d- 
slon  quotes  tbe  statute  of  tbat  state  an thorizioe 
Ksrch  sod  BeiEUTc.  and  mainlaiaa  the  rlrbt  of 
the  officer  to  t^e  nesponi  from  tbe  pr&oner, 
and  also  money  or  olber  article*  of  value 
foand  npon  him,  by  meaoi  of  which,  If  left  in 
his  poBBcwion,  be  mlpht  procure  bU  eacape. 
Comnereial  Bzeh.  Bank  t.  MeLeod,  85  lona, 
083,  &4  Am.  Rep.  86,  is  a  similar  case,  where 
the  property  of  the  prisoner,  taken  from  bis 
peraoQ  upon  arrest,  was  attached  Id  tbe  baoils 
of  tbe  officer.  In  Langdon  t.  Ptofit.  183  HI. 
883,  tbe  property  seized  was  a  forced  official 
certificate.  It  was  held  not  to  be  prJTSte  prop- 
erty, and  na*  seized  npon  a  sesrcb  warrant 
made  npou  due  complaint.  In  the  case  ol 
Bo»d  r.  DniUd  Statit,  116  D.  B.  616,  89  L. 
ti.  746,  Mr.  Justice  Bradley,  to  dellverlDK  tbe 
opiaioa  of  the  court,  quotes  nllh  spproTsl  the 
kuiKuage  of  Lord  Cannden  in  Eniick  v.  Oar- 
rinffUm,  IftHow.fit.  Tr.  10S9:  "Nomsncsn 
set  bis  foot  upon  my  ground  without  my  li- 
cense, but  he  la  Hahle  to  an  action,  though  tbe 
riamsge  be  nothing;  which  Is  proved  by  eTery 
derlaraUon  la  ireapan,  where  tbe  defendant  to 


or  ezcosed  falm.  The  JuBllflcatlon  Is  submit- 
ted to  the  Judges,  who  are  to  look  Into  th« 
books;  and  if  sucb  m  justlflcallon  can  be  main- 
tained by  the  text  of  tbe  statute  Ian,  or  by  tbe 
prinriplesof  common  law.  It  no  aucb  excuse 
can  be  found  or  produced,  the  stieoce  of  tbe 
books  Is  an  anibority  agatost  the  defendnni, 
and  the  plaintiff  must  have  JudgmenL"  The 
nght  of  araifb  and  seizure  la  very  fnlly  and 
ably  diacuEsed  In  the  Boyd  Cam.  at  pSEea  023  et 
aw..  116  U.  8.,  and  pane  748,  29  L.  ed.  In 
BibbaTd  V.  Peojde.  4  Ulch.  120,  ao  act  to  au- 
thorize the  Issue  of  a  warraoi  to  seize  liquor 
and  reiala  It  to  abide  tbe  order  of  the  court. 
andtobeusedineTidenceupon  atrial,  was  held 
to  be  unconstituTlonal.  This  decl  Ion  vas  ap- 
proved in  Nobiton  t.  Jfi'n«-,  68  Mich.  S57. 

Tbe  people  of  Ihia  iiate,  Ibroiigh  their  legis- 
lature, bave  made  ample  provisions  for  the 
ffizureof  properly  lo  criminal  cases,  and  they 
sresummarizedasfoltowB:  (1)  Penonal  prop- 
erty stolen,  embezzled,  or  obtained  by  false 
preienses:  (2)  counterfeit  or  ipurlnns  coin, 
forged  bank  no'es,  or  olfaer  forged  Instru- 
ments, or  any  tools,  machines,  or  other  mater- 
ials profidM  or  prepared  for  making  them; 
(S)  obMene  matter;  (4}  lottery  tickets;  (S)  gam- 
ine apparaiua.  Section  9610,  How.  Anno. 
Slat.,  provides  what  aball  be  done  with  the  ar- 
^lesaoaeized.  The  statutes  are  declaralory 
of  the  leelsiBitve  will  upon  tbe  subject  of 
search  and  selsure,  and  cannot  be  extended  by 
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tbe  courts  to  Include  the  right  to  enter  the  In- 
closures  of  private  dtlzens,  and  seize  Ita^ 
lawful  property,  to  be  held  u  evidence  sgaloK 
alleged  criminals.  NolDiimation  Is  found  In 
any  slainie  of  this  state,  or  In  any  decision  df 
ibu  court,  that  a  prosecutor  may  cause  to  be 
seized  tbe  properly  of  third  panics,  theposaes- 
slon,  onnersblp,  and  tue  of  which  are  not  pro- 
hibited by  law,  and  which  are  useful  and  re- 
Suired  Id  the  legitimate  prosecution  of  their 
uslnesaes,  and  tfaeir  private  incloaurea  to  be 
entered  for  that  purpose.  Sucb  seizures  are 
unnarranled.  unreasonable,  and  prohibited  by 
tbe  ConstllQtlon  of  tbe  United  Stales  and  of 
this  state.  Important  as  is  the  proper  admfn- 
Istratlnn  of  the  crlmlDal  laff ,  the  power  to  ad- 
mlolster  muawe  exercised  wilb  due  regard  to 
Ibe  constitutional  rights  of  tbe  diisen,  among 
which  Is  the  right  to  tbe  poeseesion  and  con- 
trol of  tala  lawful  proper^.  Justice  Cooley 
says:  "  The  only  lawful  mode  of  making 
search  upon  one's  premises  is  under  the  com- 
mandof  search  warraals;and  these areallowed 
to  discover  stolen  or  smuggled  goods,  or  imple- 
ments of  gaming  and  In  a  few  other  cases  for 
which  provistou  must  be  found  in  (he  statutes. 
Tbe  authority  to  issue  tbem  Is  liable  to  great 
abuses,  and  tbe  law  Is  Jusll;  strict  rr' — ■"-- 
their  requifements."  Cooley,  Toria,  S 
also  Cooley,  Const.  Lim.  864-870;  3  Hare, 
Const.  L.  880;  FMttr  v.  Bad.  49  Fed.  Rep. 
708. 

Theorderof  thedrctilt  Judge  was  without 
authority  of  law,  and  must  be  set  aside. 
TA*  writ  viiB  HtiM. 

ZiO>i|f,  Hontjronaerj'.  and  Bookar,  JJ, 

ooncurred  with  Qrut,  J, 

HcGrMtb,  Ob.  J.  dissenting: 

On  tbe  6ib  day  of  November.  1805,  a  boiler 
situate  upon  relator's  premises  in  the  city  of 
Delroil  exploded,  kQlfng  tblrty-aeven  persont- 
At  the  time  of  tbe  explosion  a  srand  Jury  waf 
in  session,  sad  sfier  the  explosion  said  grand 
Jury  brought  into  the  circuit  court  for  tba 
county  of  Wayne  an  indlctihent  against  one 
ThompsoQ,  who  was  the  engineer  employed 
by  relator,  and  In  charge  of  tbe  boiler  in 
qupstlnn  at  the  lime  of  tbe  explosion,  cbarglDg 
aald  Thompson  with  manslaughter.  The  cir- 
cuit Judge,  upon  applicatloo  of  tbe  proseco- 
ting  officers,  after  bearing  counsel  for  said 
Thompson,  and  also  counsel  for  relator,  di- 
rected tbe  police  department  to  take  Ibe  said 
boiler  and  attacbmenta  Into  ctistody,  as  ex- 
hibits in  said  matter.  Relator  afterwards 
moved  to  set  aside  tbe  order.  Affidavits  were 
preseoted  on  behalf  of  tbe  people,  setting 
fortlL  that  ceriatn  parts  of  tbe  iMtiler  attacb- 
menis  bad  been  taken  anay.  that  tbe  grand 
jiirv  were  considering  the  matter  of  further 
indictments  relating  lo  aalil  mailer,  and  that 
the  Bail!  boiler  and  allacbments  were  necessary 
eiliitiits  {□  tbe  prosecution  of  said  cause.  The 
circuit  judge  declined  to  set  sslde  the  order. 
ai>d  relHlor  applies  for  a  mandamui  to  com- 
pel such  vacation. 

It  is  contended  on  behalf  of  relator  that 
Ihere  is  no  wsrraot  in  law  for  tbe  order  of  tha 
circuit  Jud ire.  and  that  tbe  order  violates  aectlon 
26  of  article  6  of  the  Constitution,  wblcbprotmts 
peraona,   houses,  papers,   and 
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oreiT  panon  from  uiiT«asoiuible  awrcbes  Rod 
Mbatn.  A  "mrch  wnnt"  is  dedned  u  ta 
•zamlnitloD  or  tnapectloD  bv  tatboiitj  of  law 
of  one's  premlseB  or  penoo,  with  a  view  u>  the 
dbcoveijof  itolen,  cODtrnband,  or  illicit  prop 
ertj,  or  wome  erideoce  of  guilt  to  be  used  id 
the  pTDsecutloQ  of  a  ciimlDal  actioo  for  somr 
crime  or  offense  with  which  he  Ih  charged. 
How.ADQo.Siat.g§M15r!(«e9.,  authorizes  the 
Issuance  by  a  magistrate  of  SMTch  warranta  in 
ceitalo  cases.  SMtioo  9619  provides  that  when 
an;  officer,  la  the  execution  of  a  search  war- 
rant, BhaH  And  any  stolen  or  embezzled  prop- 
erty, or  Bball  seize  any  of  the  other  things  for 
which  such  warrant  is  allowed,  the  property 
and  things  so  seized  sbell  be  safely  kept,  by  the 
direction  of  the  court  or  magistrate,  so  loog  as 
shall  be  necessary  for  the  purpose  of  being 
produced  or  used  In  evidence  oo  any  trial,  and 
afterwards  Cbe  stolen  or  eralKzzlea  property 
may  be  restored  (o  the  owner,  and  other  thIngH 
shall  tie  destroyed.  Section  989S  provides  that 
when  complaint  Is  made  on  oath  to  aoy  magis- 
trate tbat  complaioant  believes  that  anv  of  the 
prorisloDS  of  tbat  act  are  being  violated,  or  are 
about  to  be  violated,  a  searcti  warrant  may 
Issue,  and  under  the  warrant  such  ofBcer  may 
arrest  the  person  complaloed  against,  aod  seize 
and  bring  In  every  article  or  Inalrument  de- 
signed or  adapted  to  torture  or  inflict  wounds 
upon  any  animal,  etc.  SectioD9290auttiorlzes 
Indecent  books  and  pictures  lo  be  seized  and 
taken.  Section  9698  aulhorlzee  the  disinter- 
ment of  bodies  for  the  purpose  of  Inquests  and 
post  mortem  eiaminatloiis.  Sections  0472  and 
MTQ  provide  that  a  magistrate  may  require  a 
recognizance  from  witnesses  In  criminal  cases, 
wftb  sureties,  and  upon  failure  to  recognize  or 
to  give  sureties.  It  ordered,  that  the  witness 
may  be  committed  to  prison. 

It  Is  contended  tbat  none  of  these  statutes 
cover  the  present  case,  and  Insisted  tbat  there 
Is  an  abseace  of  authority  for  the  order  bere 
made,  but  these  statutes  relate  to  prellmiDBry 
or  iDltialo^  proceedings,  and  are  designed  to 
confer  autborily.upoo  inferior  iri bun ala,  hav- 
ing no  general  powers.  The  sisiute  confers 
upon  circuit  courts  power  to  make  all  orders 
In  any  cause  peodlng  therein  which  may  he 
necessary  or  proper  for  carrying  into  effect  the 
jurisdiction  vested  in  such  courts  by  law, 
Buppoee  that  the  attendance  of  a  witness  in  the 
trial  of  a  criminal  case  has  been  with  difficulty 
procured,  and  there  Is  danger  that  he  will 
abscond:  has  the  circuit  court  no  power  to  se- 
cure Ibe  attendance  of  such  witness  bevood  the 
dajT  Yet  there  Is  no  statutory  provision  con- 
ferring aucb  authority,  unless  it  be  found  In 
the  statuie  conferring  general  authority.  Sup- 
pose that  iu  the  tria^of  a  murder  case  tbetourt 
deemed  it  material,  in  order  that  the  ends  of 

Justice  be  subserved,  thatthebody  beeibumed, 
as  tbe  court  no  power  in  the  premises?  Can 
It  be  true  that  a  magistrate  may  commit  the 
relator  to  prison,  and  tbat  Ibe  circuit  court, 
upon  an  Indictment  presented  to  it,  has  no  au 
Ihorlty  respecting  an  arilcle  wlilcb  bas  beeo 
before  tbe  grand  Jury,  and  whicb  Is,  in  and  of 
llseir,  criminating  evidence!  Is  an  exploded 
boiler,  or  tbe  right  of  property  tlierein,  more 
sacred  than  tbe  person?  Tbe  right  nF  anofflcfT 
to  pursue  a  fleeing  criminal  in  and  upon  my 
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premises,  and  Into  mj  dwelling,  doea  not  de- 
pend upon  the  atatute.  lliere  Is  no  atatat* 
which  authorlies  ao  offlcerto  take  from  «  pris- 
oner such  evidence  of  gulh  as  mav  be  foand 
on  the  person,— the  bloody  knife,  the  revolver 
with  an  empty  chamber,  garments  stained  vriita 
blood,  tbe  shoe  or  boot  which  fits  the  tnck, 
thecoai  with  tbe  missing  button,  the  knife  with 
the  broken  blade,  tbe  hat  found  at  thesoene  of 
the  crime.  Bach  takinganduaedo  not  violate 
tbe  rule  tbat  tbe  prisoner  shall  not  be  compelled 
to  furnish  evidence  against  himself.  It  la  not 
onlv  Ibe  righ(,  but  tbe  duty,  of  an  officer 
maklDgan  arrest  to  lake  from  tbe  prisoner,  not 
only  stolen  goods,  but  any  articles  which  mar 
be  of  use  as  proof  in  the  trial  of  tbe  offense  witb 
which  tbe  prisoner  Is  charged.  Wbart.  Crim. 
PI.  &  Pr.  9th  ed.  gg  60,  61.  He  may  Uke  from 
the  prisoner  any  articles  of  property  which  It 
Ib  presumable  may  furnish  evidence  against 
biin.  1  Bishop,  C'rim.Proc.  Sded.SlO;  Sex-r. 
(/Donndi.  7  Car.  &  P,  138.  This  right  of  se- 
questration is  plain,  notwithstanding  the  prop- 
erty ma;  beclaimedbyathird  party;  and  atolen 
goods  may  be  held  as  against  tbe  owner,  if 
necessary  for  use  as  evidence,  however  clear 
tbe  title  of  the  claimant  may  be.  Ez  j:aru 
Hvrn.  92  Ala.  102.  18  L.  R.  A.  130;  CUnton  v. 
Morrimin.  47  N.  H,  *83,  9S  Am.  Dec.  451»: 
Commereial  Exeh.  Bank  v.  MeLeod,  OS  Iowa, 
665.  54  Am,  Sep.  86;  We^elk  v.  BtaUi,  81  Oa. 
661. 

Tbe  right  to  impound  eihltjila,  even  In  a 
civil  case,  has  been  generally  ezerdaed  by  Ibe 
courts,  and  tbe  right  lo  hola  articles  found  in 
possession  of  a  person  charged  with  crime  Is 
not  limited  to  such  as  are  supposed  to  Iw 
stolen,  but  extends  to  evideotlarj  articles.  It 
's  not  the  fact  that  there  is  a  contest  over  th« 
iwoershipof  stolen  goods  that  gives  the  peoide 
tbe  right  to  retain  them,  but  rather  that  they 
~~-  of  the  rt»  oata  and  evidential.  The  prls- 
^r's  consentdoea  not  give  the  owner  the  right 
of  possession  at  against  the  people.  The  right 
to  the  possession  and  enjoyment  of  property 
must  be  snbordlnated  to  the  law  of  overrating 
necessitv.  It  i*  subject  to  the  necessary  bur- 
dens and  restrictions  Imposed  by  tbe  geaeml 
police  power  of  tbeslate,  in  order  to  secure  the 
general  comfort,  health,  security,  and  protec- 
tion of  tbe  citizen.  The  timltallons  upon  the 
police  power  and  lis  execution  do  not  cmtirace 
such  reasoneble  judicial  orders  asmay  be  found 
necessary,  in  the  course  of  the  administration 
of  tbe  criminal  law,  for  the  detention  of  wit- 
nesses and  the  preservation  of  evidence.  Police 
officers  must  be  given  a  reasonable  latitude  in 
Ibe  pursuit  of  offenders,  the  detection  of  crime, 
and  tbe  collection  of  evidence;  and  the  courts 
vested  with  Jurisdiction  to  try  such  offenders 
must  be  allowed  to  exercise  a  reasonable  dis- 
cretion respecting  the  preservallon  of  the  evi- 
dence of  crime  in  matters  before  them.  Tbe 
principle  o(  tbe  rule  tbat  permits  tbe  traveler 
tbe  highway  lo  go  upon  the  abutting  land 
I  the  highway  is  impassable;  that  permits 
entry  upon  my  premises  in  case  of  Are,  and 
the  destruction  of  my  property,  if  deemed 
necessary  tostay  the  conflagration;  that  permit! 
the  Inspector  lo  eolcr  my  close,— extends  to 
measures  necessary  for  the  prevention  of  crime, 
Ibe  detection,  pursuit,  and  arrest  at  oSenden. 
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•nd  Um  praWTTiltoa  of  criminating  evUence. 
All  tre  matten,  not  mione  of  lodlTtdaslliiterart, 
bat  o(  public  eonpom. 

Tbe  cues  of  Bittick  t.  Oarriiurion,  8  WHa. 
«TO;  Boyd».  VniUdatalt*.  11»TJ.  8.  618.  99  L. 
ed.  748;  and  Patter  v.  Beat,  4B  Fed.  Rep.  7»8.— 
•re  cases  of  paper  learcbea  and  aelzure  and  in- 
voire  the  ilgbt  of  tbe  goTemment  to  iarade 
priTate  premises  and  searcb  amODg  prfrate 
papers  foi  evidences  of  crioie,  and  tbe  nghl  to 
compel  tbe  produclioQ  of  one'i  own  private 
papera  io  a  crlmfoal  prosecution  as  evidence 
a^lnat  hltnselt.  Entiek  v.  GarHnglon  was 
one  of  a  series  of  cases  of  trespass,  in  wbicb 
defeDdaols  attempted  to  lustif;  under  a  war- 
rant issued  bj  tbe  Earl  of  Halifax.  Tbe  court 
beld  thnt  the  warranls  were  wholly  without 
aatbority  and  void.  Tbe  cnaes  are  full;  dis- 
euseed  in  Cootey,  Const  Lim.  6tb  ed,  p.  8S4, 
Dote.  Bopd  V.  United  State*  was  an  iDlorma- 
lloii  In  ■  case  of  seiEnreand  forfeiture  of  prop- 
erty against  thfrty-five  cases  of  merchandise 


sdzed  as  forfeiled  under  tbe/e 


At 


of  a  previous  invoice  of  tweoly-ol 
aame  class  of  mercbandlse.  Tbe  district  Judee 
made  an  order  requiring  the  producion  of  the 
invoice  of  the  twenty-nine  cases.  The  claim- 
ants. In  obedience  to  tbe  order,  produced  the 
Invcrice,  under  objectton.  When  the  invoice 
WM  offered  in  evidence,  clalmaota  objected  to 
its  reception  oa  tbe  grannd  tbat  in  a  suit  for 
forfeiture  DO  evidence  could  be  compelled  from 
tbe  claimants  tlicnuelvea,  and  that  the  statute, 
•o  br  as  it  compelled  the  production  of  such 
cridence,  was  uncoDstltutional.  Theqaestlon 
whlcb  addressed  Itself  tothecoiiri,  assLatedby 
Mr.  JuHtlce  Bradley,  was  whether  "a  searcQ 
and  eeiEure.  or,  what  Is  equivalent  thereto,  a 
compulsory  production  of  a  man's  private 
p«peT8,  to  be  used  in  evidence  against  bim  In  a 

Kicecdlns  to  forfeit  hi*  propertv  for  alleged 
ud  againat  the  revenuelaws, — fssucha  pro- 
ceeding tor  aucb  a  purpose  an  'gn reasonable 
•e«rch  and  aeizare'  within  the  meaning  of  tbe 
4lta  Amendment  of  tbe  Constitution,  or.  Is  it  a 
legltimale  proceedingf '  Potter  v.  Bm  was  a 
proceeding  in  equity  against  a  bank  receiver  to 
recover  tbe  pomenion  of  certain  private  and 
mnonal  booka,  papers,  and  other  documents. 
In  a  certain  trunk,  which  wsa  in  Ihe  bank  vault 
wben  tbe  bank  was  closed  by  order  of  the  con- 
troller. Tberelief  sought  was  an  order  tbat  the 
booka,  papers,  and  other  documents  be  deliv- 
ered to  pldntlir,  and  tbat  defendant  be  enjoined 
from  using  the  aame  before  tbe  grand  Jury. 
Defendant  answered  tbat  tbe  trunk  came  into 
bia  poasession  asassetsof  thebank;  that  11  is  his 
duty  to  examine  the  contents  thereof,  and  a»- 
certain  whether  It  contains  property  of  tbe 
bank,  or  memoranda,  books,  papers,  or  ac- 
counts concerning  its  affairs.  The  district  at- 
torney, appearing,  was  permitted  to  Intervene 
and  make  a  motion  asking  for  such  an  order  as 
wonid  lay  tbe  papers  before  tbe  grand  jury. 
Tbe  court  beld  tbat  plaintiff  was  entiijed  to 
•peedy  possession  of  bis  private  snd  conflden- 
tia)  papers,  but  that  the  bank  was  entitled  to 
know  what  was  taken  from  its  vaulis,  and  re- 
ferred it  to  a  master,  with  directlons>"io  open 
tbciruok,  and.  after  examlnntioo,  to  deliver  to 
defendant  sucb  papers,  documenrs,  and  other 
things  as  are  tbe  property  of  tbe  bank,  and  are 
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not  material  to  the  issue;  to  deliver  lo  plaiaiUT 
auch  as  are  private,  and  ara  not  tbe  property  of 
the  bank,  together  with  such  aa  so  relate  lo  tbe 
bank  transactions,  and  are  necessary  and  male- 
rial  to  be  Introduced  by  Mr.  Potter  in  bis  own 
behalf;  and  sucb  as  are  not  Included  In  the  two 
classes  named,  aa  relate  to  bank  D'ansactions. 
and,  in  the  judgment  of  tbe  master,  are  or  may 
be  material  U>  the  issue  suggeated  In  the  motiou 
of  tbe  distiict  attorney,  and  tbe  eovemment'B 
case,  shall  be  lealed  and  retomea  to  the  trunk 
and  tbe  safe  custody  of  tbe  clerk,  who  should 
relock  tbe  trunk,  return  tbe  key  to  tbe  counsel 
for  plaintiff,  but  bold  the  trunk  and  contenU." 
Th^  Cftsea  do  not  hold  tbat  alt  searches  and 
seizures  are  unreasonable.  They  do  hold  that 
the  Invasion  of  the  privacy  of  one's  borne,  and 
tbe  seizure  of  private  papers  and  documents,  are 
an  unreasooaole  search  and  aeizure,  and  are 
wilhtn  not  only  tbe  article  of  the  Constitution 
prohibiting  unreasonable  aearchea  and  seizures, 
but  also  tbe  ariicle  tbat  no  person  shall  be 
compelled  to  give  evidence  uninal  himself. 
Tbe  rule  U,  however,  that  forged  documents,  or 
such  as  are  unlawfully  held  or  unlawfully  used, 
are  subject  to  seizure.  In  Langdon  v.  People, 
1B8  Dl.  882,  a  complaint  was  made  by  tbe 
state*!)  attorney  that  one  K.  R,  Langdon 
bad  forged  an  official  certificate,  and  that  com' 
plainant  veril;  believed  ibat  sucb  oertiflcate 
was  concealed  In  tbe  olBce  laldy  occupied  by 
said  Langdon.  Thereupon  a  search  warrant 
was  iaaued.  and  tiie  forged  ceriiflcale  broogfat 
before  the  Justice  who  issued  tbe  warrant. 
Tbe  court  beM  that  tbe  ceriiflcale  was  not  a 
private  paper,  within  the  rule  of  Baffd  v. 
OnittA  fkatet;  that  it  was  a  for^d  paper;  and 
tbat  It  was  unlawful  for  plaintiff  In  error  to 
have  it  in  his  possession.  In  0am.  v,  Dana,  % 
HeL  890,  tbe  court,  speaking  of  tbe  constitu- 
tional provision  relating  to  searches  snd  selz- 
urbs,  says:  "This  article  does  not  prohibit  all 
Bearcbes  and  seizures  of  a  man'a  person,  his 
papers,  and  poaaeaalouB:  but  aucb  only  aa  are 
'unreasonable,'  and  tbe  fonndatlon  of  which  la 
'not  prevloualy  supported  by  oath  or  affirma- 
tion.' Tbe  legislature  were  not  deprived  of 
Ihe  power  to  aulboriae  search  warrants  for 
proMbte  causes,  supported  by  oath  or  afflrma- 


ithorlzing  search  warrants  In  certain  o 
Id  no  respect  inconsisteDt  with  the  declaration 
of  rights."  Mr.  Cooley,  In  bis  Oonatltutional 
Limitations,  8th  ed.  p.  370,  says  Ibat  the  war- 
rant is  not  allowed  for  the  pur^KWe  of  obtain- 
ing evidence  of  an  Intended  crime,  but  only 
after  lawful  evidence  of  an  offense  actually 
committed.  Ncs  even  then  Is  it  allowable  to 
Invade  one's  privacy  for  tbe  sole  purpose  ofob- 
lainlng  evidence  against  him.  except  in  a  few 
special  cases,  when  that  which  is  tbe  subject  of 
the  crime  is  supposed  to  be  concealed,  and  the 
public  or  tbe  complainant  has  an  Interest  in  It 
or  in  its  deetruction.  In  a  note  the  author 
says:  "We  do  not  say  tbat  it  would  be  Incom- 
petent to  authorize,  oy  statute,  tbe  issue  of 
search  warrants  for  Ibe  prevention  of  offenses 
In  some  cases;  but  It  is  diffcult  to  stsle  any 
case  In  which  It  might  be  proper,  except  in 
such  CBSes  of  atlempix,  or  of  preparations  to 
'ommit  crime,  as  are  in  (hemselves  criminal." 

The  present  case  Is  not  one  wbere  it  is  aouglit 


us 
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to  eompel  idalor  to  prodnoe  nidence  agminit 
henelf,  for  eba  Is  not  the  persou  cbarged; 
tad,  even  If  she  were,  tbe  nee  of  the  boiler  u 
eridence  cannot  be  disif Dguisbed  from  »d  v  caM 
wbeie  the  iDitriinMot  cautJiiB  the  death  u  pro- 
duced, although  taken  from  the  prfaoneT,  or 
found  in  defendant's  a  panmeDia.  Hor  Is  this  a 
ca«e  where  any  atiemptbat  been  made  to  Innde 
prirate  premlBei  for  tbe  diacovery  of  evidence 
of  crime.  An  explosion  bad  occurred,  and 
thirty  seven  persoos  had  lost  their  lives  In  con- 
sequence. The  mattei  was  aubmliied  to  the 
grand  Jtiry,  and  tlJev  have  brought  in,  and  pre- 
sented to  the  court  making  the  oider  com- 
plained of.  an  tndlrtmeiii  aoalnit  the  person 
In  charge  of  the  boiler  al  the  lime  oF  the  ex- 
plosion, cbaricing  him  wltb  criminal  careless- 
nera  wlib  respect  to  the  care  and  munagement 
of  the  boiler.  It  ts  fusUted  that  tbe  boiler.  In 
and  of  llself,  Isevidence  of  tbe  causes  which  led 
to  the  explosion,  and  of  the  carelessness  oF  tbe 
roanasemeot  It  Is  true  that  in  counBel's  brief 
it  la  said  that  tbe  relator  "maj  be  subjecied 
to  tnits  by  persons  who  received  Injuries  by 
the  destruction  of  Ibe  buildlna;"  but  there  Is 
no  kocmI  reason  why  ibe  police  authorliieB. 
whoee  mission  b  In  part  the  proiecUoo  of  prop- 
erty, cannot  In  this  particular  case  beintiusied 
with  the  preservation  of  thestofiMfturof  Ibla 
property,  especially  as  the  sinie  la  beld  under 
an  nrder  of  tbe  court,  and  subject  to  lis  direc- 
tion. It  frequently  happens  tbat  animala  af- 
fected with  Infectlousdisrsaea  are  killed  by  Ibe 
public  authorities  to  prevent  the  spread  of  tbe 
disease;  and.  If  tbe  poor  man's  team  had  been 
stolen  and  taken  from  Ibe  thief,  the  neocasity 
for  Its  use  would  not  neceesarily  determine  the 
owner's  right  to  Its  poaaeulon.  If,  In  a  par- 
tially burned  building,  was  found  apockage-ot 
ooinDustlble  material  saturated  with  kerosene, 
would  there  be  any  question  of  tbe  right  of  the 
autboritlea  to  take  and  preserTo  tlie  package 
for  use  as  evldencef  Illuslratfoni  of  what 
might  readily  be  held  to  be  unreasonable  seix- 
nres  could  be  multiplied  without  effort,  but 
they  would  he  without  force.  The  probibition 
is  egninst  unreasonable  aeizuree,  and  all  leis- 
ures are  not  regarded  aa  unreasonable.  Tbe 
qneHtion  heie  la  whether  this  is  an  uareason- 
alile  seizure.  Relator's  contentioo  la  tbat  any 
impounding  of  any  of  bSr  property  for  the 
purpose  named  Is  unwarranled.  fieesuse  a 
man  may  ool  be  put  out  of  bis  own  bouse.  It 
does  not  follow  ibst  a  revolver  or  a  sieel  drill 
or  a  knife  may  not  be  sequestered  for  use  na 
evidence  In  a  criminal  proceeding.  Because  a 
man's  team,  wtib  which  be  earns  a  livelihood, 
which  tiss  been  used  by  snotber  to  coovev 
away  stolen  eoods,  may  not  be  Impounded,  it 
does  not  follow  ibat  the  *iatv  quo  ol  an  ex- 
ploded boiler,  tbe  neglimot  use  of  which,  re- 
Biilflng  In  the  death  of  Inirty-seven  persoos.  Is 
charged  as  manslaughter,  and  concerning 
wblcb  no  claim  Is  made  of  a  desire  for  lis  use, 
nor  does  Itappear  but  what  It  Is  uaeleFS,  ^zcepi 
Tor  scrap  Iron,  may  not  be  preserved  for  use  as 
evldenre  upon  tbe  trial  of  ibe  offense  cbarped. 
especially  as  It  Is  claimed  by  the  record  here 
that  Ihe  police  autbontiet  have,  ^ce  the  ex- 
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plosion,  been  endeavoring  to  exerdse  a  certain 
surveillaDce  ovrrll,  and  in  that  endeavor  a  con- 
flici  between  police  officers,  counsel  for  the  ac- 
cused, and  Ihe  owner  bad  arisen,  and  certain 
of  the  connections  of  the  boiler  bad  been  spir- 
ited away. 

It  Is  urged  that  somt  common  or  statute  law 
authorizing  such  a  seianre  should  be  polnied 
out.  Tbe  cases  referred  to  nataln  the  right  to 
bold  evidentiary  articles,  irrespective  of  Ihe 
question  of  ownership,  and  as  ngaiost  tbe  own- 
er; and  nocaae  can  be  found  which  disputes  this 
riebt.  or  lotimsles  that  such  articles  cannot  be 
seized  and  Impounded,  where  tbe  rutea  referred 
to  in  the  Biitiek  and  Bo)/d  Oaie*  are  not  in- 
frinied.  Those  cases  do  not  intlmsia  tbat  a 
search  warrant  may  not  Issue  in  a  proper  cue 
for  tbe  discovery  and  aelznre  of  evidences  of 
crime.  Tbe  oEBctrsof  Ibelaw,  lo  whumlscom- 
mttted  tbe  prevention  aod  detection  of  crime 
and  tbe  collection  of  crimioaiing  evidence,  era 
dally  committing  sclt  for  which  there  is  do  ex- 
press authority  In  the  statutes,  or  elsewhere  in 
the  books,  u  tVe  recent  notorious  case  of 
Com.  T.  Mvdgttt  {Hoimet)  4  Pa.  Dist.  K.  TW, 
the  offlreis  of  tbe  law,  in  ibelr  efforts  to  secure 
criminating  evidence,  entered  upon  private 
property,  and  excavated  under  cellsr  floors  and 
elwwbere,  and  no  one  raised  any  quesllon  as  to 
the  rightso  to  do.  Such  acts  are  generally  re- 
garded as  demanded  bj  public  necessity,  in  the 
fntereat  of  good  morals,  and  the  detection  and 
punishment  of  crime, — m altera  of  public  coo- 
eern,  to  which  the  right  of  tbe  owner  to  im- 
mediate possession  of  properly  must  at  times 
besubotaloaied.  Tbe  police  anthorilles  cer- 
tainly hsd  the  undoubted  right  to  make  an  in- 
vestigation under  the  direction  of  the  proaecut- 
Ing  ofOcera.  Upon  the  presentatloD  of  the 
Indictment,  tbe  court  making  ibe  order  obtained 
Jurisdiction  of  the  matter.  It  cannot  be  said 
tbat  the  conrt  would  not  have  the  power,  had 
it  been  found  neceasarv.  to  compel  witoeaKs 
to  give  sureties  for  tbelr  appearand,  or  to 
commit  them  on  rcfasal  so  lo  do.  If  this  be 
true,  can  It  be  seriously  contended  that  this  ex- 
ploded boiler  cannot  be  tmpoundedT  Tbe 
court  might  in  such  case  M^er  tbe  witness 
into  custody,  although  not  before  Ihe  couil 
While  Ihe  order  here  wss  not  technically  a 
search  warrant,  yet  i(  was  In  Ibe  nature  of  one, 
omitting  ibe  direction  lo  search,  and  dlrccllng 
the  officer  to  take  Into  custodv  an  article  which 
was  fully  Identified,  and  acSmitted  to  be  tbe 
one  with  respect  to  which  the  criminal  care- 
lesKueas  is  charged,  and  Iheezploaion  of  which 
la  conceded  tohsvebeeo  the  cause  of  the  loesot 
life,    ll  wss  lis  unlawful  use  Ibat  ia  alleged  to 


be  claimed  tbat  tbe  deprivation  of  tbe  ui 
serious  inconvenience,  the  court  may  be  ap- 
pealed lo,  and  possibly  some  meant  may  be  de- 
vised to  preserve  tbe  evidence  and  release  the 
piopeny:  but  that  la  a  matter  wblcb  should  be 
addrensed  lo  the  Judgment  and  discteilonof 
Ibe  eourt  making  the  oidor.  The  writ  muM 
be  denied. 
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Maxtdt  t.  Bluoit. 


Jcaeidi  H&RTIN.  iV-  <>  At., 

ft 
Hfticua   D.  ELUOTT. 
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Jj^RROR  to  tbe  CIrcaH  Conrt  for  SbtawoMee 
J  Count;  to  rerl«w  t  JudgiiieQt  Id  farOT  of 
djfendant  In  id  action   broagbt  to   recover 
dimaga  for  breach  of  warrBDiy  In  the  nie  of 
a  borw.     Bererttd. 
Tbe  facta  are  iiated  In  tbe  optnlon. 
Jfr.  Albert  L.  Chmndlar,  for  plaintip  Id 

Itiipection  bat  nerer  been  compelled  In 
llichtni]  except  la  cJtII  damage  cawi  for  per- 
•rinal  tnJarlcB. 

IhaDe*  T.  Rata»  Ortek.  9S  Hlcb.  206,  IB  L. 
I;  A.  Ml:  SbloD,  Pr.  g  1008. 

If  a  Tiew  1*  permlited,  the  atatute  (How. 
i  ano.  Slat,  g  TS20|  gtves  tbe  oolj  remedy. 

Tbts  order  la  a  new  feature. 

Hunter  s.  Al'en,  SS  Barb.  42. 

It  baa  no  precedent  nor  law  to  aupport  It 

Ccoka  T.  Latana  Gr<g«an  Mfg.  Co.  39  Hnn, 
*.l. 


There  waa 


Joih^  T.  McOurdr  for  defendant  In 


LoBC,  J.,  delivered  the  oplnton  of  tbe  court; 

Thia  Bctloo  la  bronghi  to  recover  damatiea 
tii  breach  of  wamntv  in  Ibe  sale  of  a  mare. 
da  the  trial  the  plalnuff  contended  tbat  Id  tbe 
purchaae  the  (lefendaiit  warranled  tbe  mare 
atiuDd  and  all  right,  wberens  Id  fact  abe  was 
DitaooDd.  but  aick  and  disordered,  and  bad 
hKa  BO  oveidiiien  and  beated  (hat  she  broke 
Oit  In  blotcbea  and  continued  so  up  to  tbe 
dne  of  tbe  trial.  Tbe  plaiDtiS  teaitfled  tbat 
Uieae  blotches  were  as  large  as  a  kernel  of 
nheal,  and  festered:  that  be  used  a  irasb  wblcb 
drove  tfaem  away,  bat  tlisl  they  would  come 
bick  ajcalD.  One  of  plaintiff's  witoraees  lesll- 
Bed  tbat  the  horse  had  tbeae  blolobes  at  the 
time  pUtntlff  purchased  her,  but  that  the 
defeDOBai  said  ehe  bad  scratches,  and  ber 
bair  looked  rotiK>>  from  want  of  care.  This 
wKDeea  tesiifled  that  she  waa  now  no  better 
than  when  puicbased,  as  be  bad  seen  ber 
vieek  before,  and  that  abe  did  not  have 
■cntrbea,  but  somelblne  else  which  would  in- 
jare  ber  value.  Plaintiff  paid  (SOOforber.aed 
give  tesiimony  that  sbe  was  la  fact  of  little  or 
Devalue  At  the  lime  of  the  trlaltbe  mare  was 
in  the  plainliS'a barn.     Thedefendant  claimed 


NoTM.— For  itlsn>verr  t)J  bill,  lee  not*  to  Car))lll 
v.  Konetn  Broa.  (Tex.)  U  L.  B.  A.  US. 

leof  NewbcTTT  v.  Oar- 
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of  Johh  T.  HcCurdy,  aUoroey  for  said  defend- 
ant, and  It  kIbo  appearing  to  tne  conrt  tbat  tbe 
pltlntiS  b)  this  cue  cklms  tbe  boiw  about 
wblrb  this  action  Is  brought  Is  now  In  practi- 
cally Ibe  same  condition  that  sbe  was  at  the 
time  «he  was  purcbaaed  from  derendant,  and 
tbat  since  said  porcbatie  tbe  horse  had  been  fa 
poeseasloD  of  plaiotlfl  tn  Ibts  case;  therefore 
after  bearlOK  Odell  Cbaptnan  and  A.  L. 
Chandler,  atlorneya  for  ?aid  plaintiff,  in  oppo- 
aitlon  thereto,  It  la  ordered  tbat  the  defendant 
have  tbe  prlvileice  of  aending  a  veterinary  aor- 
geon  to  examine  (be  mare  in  question,  provided 


fiuiher  orders  that  the  plaintiff  give  sncb  vet- 
erinary lurgeoD  access  to  the  premises  and 
stable  where  aald  mare  is  located  to  make  such 
examlDatioD.  This  order  Ismade  upon  the  au- 
thority of  thecaseof  OrdMi  v.  SaitUOr«ek,W 
Mich,  aee,  IB  L.  R  A.  641,  such  examination  lo 
lake  place  any  time  between  the  hours  olfl 
o'clock  and  10  o'clock  p.  m.  of  thii  day."  Tbe 
defendant  sent  Hr.  Van  Sickles,  a  veierinaiT 
surgeon,  to  make  the  eiamlaatlnn.  Plaintiff 
objected  to  the  making  of  the  order  and  to  the 
veterinary  aurgron's  going  to  make  the  exam- 
ination. Hr.  Tan  Slcklei,  after  tbe  examina- 
tion, waa  called  as  a  witoesa,  and  testlffed  that 
the  mare  was  In  perfect  health,  but  bad  a 
slight  IrrltatioQ  under  tbe  fetbck,  and  a1*o  a 
few  pimplea,  but  no  pustules.  Tbe  jury  re- 
turned a  verdict  In  taTor  of  tbe  del^ndanL 
Tbe  plaintiff  contends  that  the  court  was  In 
error  making  this  order. 

It  appeared  In  the  case  of  OraeM  v.  BatOe 
Cnek,  M  Hlcb.  366,  IB  L.  R.  A.  611,  npou 
which  (he  court  below  relied  In  making  tbe  or- 
der, that  the  plaintiff  was  seeking  to  recover 
for  personal  Injiiriee.  She  appeared  aa  a  wit- 
ness, and  the  jury  observed  ber  use  of  tbe  In- 
iured  arm  and  wrist.  A  pbysldan  testified  In 
ler  behalf  (o  lu  condition  and  tbe  prospect  of 
recovery.  He  was  asked:  "la  the  fact  that 
the  plaiellff  Is  able  to  use  ber  arm  In  the  ordi- 
nary ways,  as  Ithaa  appeared  here,  as  she  used 
It  in  Ibis  room,  as  you  have  aeea  ber  when  she 
was  lo  Ibe  witness  chair.— la  that  proof  tbat  ihe 
iojury  to  tbe  arm  has  subsided,  and  that  there 
Is  no  pain  there;  tbat  Is,  is  there  any  surgtcal 
proof  f"  Thlaquestion  waa  permilted  to  be  an- 
swered. Tbe  defense  then  requested  the  court 
to  direct  that  plaintiff  remove  ber  glove  from 
Ibe  Injured  hand  and  eiblbll  Ibe  band  to  the 
jurv;  also  tbat  she  submit  the  injured  hand  to 
a  physician  to  be  eiamloed  in  Ibe  presence  of 
Ibe  jury.  This  was  refused.  It  waa  faeld  by 
this  court  tbat  tbe  dlrecilon  should  have  been 
^iven.  It  waa  said:  "Tbe  rule  la  well  recog- 
nized by  substanilally  all  tbe  courts  of  the 
country  tbat  tbe  injured  party  may  exhibit  bla 
wonnds  to  the  Jury,  in  order  lo  show  Ibelr  na- 
ture or  exient.  and  Ihatrulebas  beeo  followed 
In  this  Slate,  Tesiimony  whlcfa  is  open  to  one 
parly  ousbt  loKieally  to  be  open  (o  bia  oppo- 
eent.  If  It  can  be  obiained  wtib  due  regard  to 
derency,  and  In  Ibe  orderly  conduct  of  tbe 
trial"  The  fact  waa  recognized  In  tbe  above 
case  that  a  wide  discretion  vested  In  tbe  trial 
rourt,  which  Justifies  a  refusal  (o  require  the 
examination  when  tbe  necessities  of  the  case  are 


ogle 


HioaieAK  BuFBHtB  Godkt. 


Jolt. 


nut  Buch  a>  (o  call  f or  It,  or  wbentheMoie  of 
delicH^  of  the  plalDtlS  mhy  be  off«aded  by  the 
•xUbldon,  or  where  the  tenlmony  would  be 
meret?  cumulative.    The  rule  tbuB  laid  down 


poaaessioD  of  the  plalutiff  and  upon  bis  prem- 
ues.  The  order  compelled  the  plaiotiif  to  per- 
mit the  parties  to  enter  upon  Ub  premiBes  to 
make  the  eiaminatton,  and  by  a  party  whom 
th«  plaintiff  objected  to  at  comlnr  there.  The 
court  bad  do  power  to  compel  the  plainlilT  to 
submit  to  auCA  an  ioTaaion  of  bia  prsmiaei.  If 
the  plaiutUF  refused  to  let  the  mare  be  exam- 
ined at  that  time,  or  to  have  bb  premisea  rial  ted 
for  that  purpose,  it  waa  bis  risbL  The  tesli- 
mooy  also  was  merely  cumulative.  Several 
wltneaaes  bad  seen  the  horse  only  the  day  be- 
fore, and  gave  tcBllmooj  as  to  her  condition. 
For  this  error  the  judgment  mtui  6e  rtrserted, 
and  a  new  trial  ordered.  We  need  not  discusa 
the  other  queatioas  raised. 


.    Alexander  JEFFREY,  Ptff.  in  Brr., 


(... 


I.  Tbm  llaMUtr  of  *  railroad  eompMiy 
fbrfkUnreto  Inep  »  stdAwalk  ««ro«a 
Urn  traoh  la  flt  Md  safla  Mnidttloii  as 

reqaind  by  law  li  not  altaoted  br  the  fact  tbat  a 
rfchtotaoUoD  murhtpoMlblr  exIMfor  tbeume 
defeotasnliut  a  munlolpallty. 
S.  A  man  IqlarMl  wbOm  ^wbtg  a  apmn 
of  boawes  with  a  aaowplow  acroM  m 
ndlroad  track  in  olcaDtng  a  ddewslk  la  not 
preoluded  br  bia  unusual  nieaf  ttiewalk  from 
malotalnlna  an  aotiOD  avaiuM  the  nllmad  oom- 
paiv  lor  a  detect  In  the  walk  oatued  by  miBxtntr 
l)taiika,ltlheaaoldeiitwas  due  to  failure  to  keep 
tha  cmamc  In  a  reasonably  aafa  and  suitable 
oondltlon  for  ordbury  use. 

(Jannary  U,  im.) 

ERROR  to  th«  Circuit  Court  for  loKbam 
County  to  review  Bjudnuent  In  favor  of  de 
feitdant  loan  action  brough  to recoverdanisges 
for  personal  Ininrles  alleged  to  have  resulted 
from  detendanVs  nerllKence  In  permitting  its 
crowinEOf  apubllc  highway  to  become  unsafe 
and  onlof  repair.  Feveried. 
The  facta  are  stated  In  the  opinion. 
Jfesm.  Blaek  J>  DodKO,  for  plalnttfl  In 

This  statute  permits  a  railroad  corporation 
to  CI0B8  a  highway  but  upon  condition  that  it 
restores  the  highway  to  Its  former  atate  as  near 
as  may  be. 

The  letrislature  plainly  inlended  by  this 
statute  to  authorize  the  railroad  company  lo 
cross  highways  with  tkitlr  tracks  subject  to 
the  duty  to  put   and   maintain  tbe  crosalDg  in 


mcb  condition  as  not  to  impair  tbe  uae  of  audt 
street  by  tbe  public. 

aiaU  T.  A.  Pavl,  M.J:if.B,a>.K  Hinn. 
181,  09  Am.  Rep.  818;  F*opU  y.CMtago  S  A. 
B.  Co.  67  ni.  119. 

The  duly  to  restore  a  highway  to  its  former 
condition  implies  the  duty  to  maintain  it  in 
such  a  condittoD. 

l-'arUy  V.  Chieago,  R.  I.  A  P.  B.  Q).  H 
Iowa.  234;  Stale  v.  St.  f^ul,  M.AM.  R  Co. 
«upra;9Am.  AEng.  Enc.  Law,  p.  411;1  Redf. 
Railways,  g  183,  p.  STT;  Jfann  *.  Central 
Vermont  R  Cb.  56  Vt  484.  46  Am.  Rep.  828; 
ReberU  Y.  Chieago  <£  N.  V.  B.  G).  8S  Wis.  679; 
Jvdion  V.  New  Turk  AN.  KB.  Co.  29  Conn. 
434;  QilUtt  V.  Wetlern  B.  Co.  8  Allen,  960;  Aw- 
ple  V.  C'lUago  A  A.  B.  Do.  67  HI.  118;  DelteU 
V.  Indian^poli*  A  C.B.Co.a2  Ind.  4S,  LiltU 
Miami  R.  '.'o.  v.  Orteiie  County  Comn.  81  Oblo 
St. 888;  /<dlfy  v. Sovthem  Minnetola  B.O0.  SS 
Minn.  Sti;  Stnle  v.  Dayton  A  8.  E.  8.  Cb.  8S 
Ohio  St.  438;  Gulf,  CAS.  F.  B.  Co.  v. 
GreenUt,  62  Tex,  844;  Maliby  v.  Chicago  A  W. 
M.  ft.  Co.  02  Mich.  108. 

The  defendaDt  was  in  du^  hound,  both  by 
the  statute  as  well  as  by  tbe  comtnon  law,  to 
maintain  tbe  street  within  the  rails,  al  least  so 
that  it  should  be  reasonably  saEe  fb:  travel. 

_.    .  . -on 

[ootBOmary  for  defecdt 

Hooker,  J.,  delivered  the  opinion  of   thn 

The  defendant  owns  and  operatea  a  railroad 

which  crosses  Larch  slree't,  in  tbe  city  of  Laos- 
iug,  upon  a  curve,  one  rail  being  some  Inchea 
bieber  tbao  Ibeotber.  A  sidewallf  baa  cioaaed 
said  track  lor  many  years,  and  the  defendant 
bus  lieen  accustomed  (okeep  it  in  repair.  Be- 
tween the  rails,  planks,  laid  upon  the  ties  and 
flnsh  with  the  top  of  tbe  rails,  constituted  a 
portion  ot  the  walk  built  and  maintained  by 
defendant   shortly  before  tbe  accident  com- 

Slained  of.    Tbe  defeDdant'sserranuremoved 
□m  between  tbe  rails  the  two   planks  lying 


while  eneaged  in  cleaning  the  snow  from  the 
walk  wllh  a  team  and  snowplow,  as  uaual,  at- 
tempted lo  crosa  the  track,  when  the  point  of  tbe 
plow  struck  tbe  rail,  by  reason  of  tbe  ainence 
of  the  two  planks,  and  be  was  injured.  The 
court  directed  a  verdict  for  the  defendant  upon 
tbe  ground  lliat  tbe  defendant  owed  no  duty 
to  toe  public  to  keep  tbe  sidewalk  within  the 
rail;  of  Its  track  in  socb  i«pair  as  to  enable  tbe 
plaintiff  to  draw  a  snowplow  with  a  span  'of 
horses  over  said  walk  across  Ita  track,  and 
therefore  was  not  guilty  of  negligence  in  re- 
moving tbe  planks  from  said  walk. 

Tbe  safety  of  Uie  public  leqnires  that  tbe 
mainteuance  of  the  railroad  track  be  exclu- 
sively within  the  control  of  the  railroad  com- 
einy,  and  crossings  are  byour  law  required  to 
B  constructed  by  them.  This,  we  tnink,  ia 
not  merely  to  relieve  tbe  city  from  the  expense, 
but  ia  to  insure  tbe  safely  of  the  public,  aa 
well  those  wbo  ride  upon  the  trains  aa  travelen 
upon  the  highway.  It  la  tbe  uniform  practice 
of  railroads  lo  attend  to  these  crossings,  bodi 
of  the  nagon  road  and  sidewalk,  to  tbe  exclu- 
sion of  the  municipal  authorities,  so  far  aathe 
track  itself  is  concerned.    This  la  recognised 


JnmKi  T.  DETBorr,  L  A  H.  R.  Co. 


Iij  the  Uw,  mnd  la  one  of>the  reuou  for  hotd- 
lai;  tlut  the  alKtuw  which  reqoliM  &  proper 
. i-n  of  the  hif^bWHj  at  the  Ume  of  the 


bufldiDKaf  thenilroBdb;  ImplicatioD  impowi 
theda^  of  malntaiiiiiiKitiii  pr< 
Thli  te  but  dccUntoTj  of  ^ 
See  JfuWy  t.  CMhtoi)  li  IT.  JT.  &  Cb.  S8 
MkdL  110.  The  wit  of  the  plaiDtlfl  to 
recover  I*  not  given  OJ  the  itatute  aulhorlsing 
actioDsagminat  moDicipalitiei  who  fail  to  keep 
taighwayain  acondftlOD  reaaooabl;  fit  aad  tafe 
for  trarel,  though  it  is  poeaible  that  such  stat- 
ute iDar  have  a  brariog  on  the  extent  of  the 
<lefeDdaDl'B  daty.  We  tbiak  that  railroads 
matt  maintain  crossing*  between  tracks  and 
rails  icaEnnably  Qt  ana  safe  for  Ibe  usual  and 
ordinary  purposes  o[  the  public,  and  the  fact 
that  a  rijrht  of  action  misht  possibly  exist 
against  the  cillei  does  not  affect  their  liability. 
Id  case  of  a  failure,  the  railroad  would  be  lia- 
ble, whether  llie  city  were  or  not.  Maltby  r. 
OAitago  <£   W.  M.   k.   Co.  52  Mich.  HI. 

In  this  case  a  sidewalk  had  long  beeu  pro- 
Tided.  If  removed,  and  Ibe  street  left  in  adan- 
gerouB  condition,  as  measured  by  the  gauge  of 
theordinaiyasesand  purposes  of  tbehiehway. 
it  was  neglisent.  and  a  causeof  action  would  lie 
upon  behalf  of  any  person  inlured  while  mak- 
ing a  proper.  reRHonsble,  and  common  use  of 
the  way.  It  is  claimed  tbat  tbis  was  the  usual 
wyo*",        ■  - 

aad  was  a  proper 
we  do  not  intimate  tbat  svch  practice  imposed 
an;  additional  or  Kfester  duty  apoD  defendant. 


keep  the  crossing  in  a  nasonably  safe  and  suita- 
ble condition  for  ordinary  uses,  the  plaintiff 
•iMnild  not  t>e  denied  redress  because  It  was  an 
ODtisuRi  or  hazardous  use  of  the  walk,  it  being. 


Frank  A.  TAKNER 


Thomas  MERRILL  «t  ai.,  Fif».  in  Brr.  ■ 


...Hich._.. 


A  t>«c«lpt  In  ftan.  i>lTWi  wlthont  protart 

on  pof  meat  of  tbe  undisputed  partol  a  olsim 
after  refusal  to  pa;  another  put  wtitch  la  dis- 
pDte<],  «1iea  the  moner  Is  appaiently  accepted  in 
fall  BBUsIaollon,  MnstlCataa  an  accord  Bnd:aatls- 


(Deoemher  8D,  laefi.) 

ERROR  to  the  Circuit  Court  for  Saginaw 
County  to  review  a  Judgmeat  in  favor  o( 
plaintiff  in  an  action  brought  to  recover  the 
unpeJd  poitltni  of  eertain  wage*  for  work  and 
labor  performed.    Bmmted. 
The  facta  ai«  atated  1»  the  opinloD. 
Mr.  Daja.  P.  Foot*,  for  plaintiffs  in  error- 
la  the  abeence  of  fimtid,  mistake,  or  advan- 


Non.— For  part  pajrment  In  full  satisfaction,  see 
also  fMto  to  Vnllar  v.  Kemp  (H.  T.)  W  L.  O.  A.  TV. 
81  L.R.  A. 


tuea 

wftha 


a  receipt  In  full  la  eondiulve  wfaoi  fiven 

.  a  knowledge  of  all  tbe  drcomstaaoaa  and 
wtaen  tbe  party  giving  it  cannot  complain  of 
any  mlsai^relieiHicm  •■  to  the  compioiniae  be 
was  making. 

19  Am.  ££ng.  Ekic.  Law,  p.  1123;  lYattT. 
OaiOe,  91  Htcb.  48i;  AesriU  v.  Wood.  78  Hich. 
S42;  Ifath  v.  ManUttt  Lumber  Cb.  TS  Mich. 
SU;  Pridtard  v.  SAarp.  61  Hlch.  482;  SouoA- 
ton  V   Aw,  M  Hich.  8S6. 

A  receipt  given  by  a  parh  cm  a  settlement 
of  a  disputed  claim  cannot  ne  qnesdoiked  ex- 
cept upon  the  ground  of  fnud,  dnreas,  oppret- 
sion,  mistake,  or  undue  advantage. 

DoviUngr.  Bggemann.inAiaii.  Ill;  QnUtt. 
SAuiU.  7  HJcb.  127:  Davit  v.  Hammond,  7S 
Hlch.  1;  DaHq/T.  £*>>;.  TO  Hicb.  666:  Qattin 
V.  ffBrien,  9«  Hich.  48S;  Qmttrm  v.  Blum- 
rich.  14  Hich.  109,  90  Am.  Dec.  380;  SvU 
V.  aioarlAout,  29  Mich.  349;  Earl  v.  Qould.  69 
Hich.  302. 

Jfr.  BowlaAd  Connor,  for  defendant  In 
error: 

A  receipt  in  tall,  given  without  valid  con- 
sideration, la  not  binding,  does  not'  preeltide 
-ncoveiy  of  the  amount  actually  due.  and  ia 

ibjcct  to  parol  explanation  and  contradiction. 

A  receipt  may  be  explained,  and  what  it  wm 
intended  to  cover  shown. 

HaH  V.  QovM.  m  Hicb.  260:  BotM  T. 
Wrighl,  12  Mich.  289;  Xiehiaan  C.  R.  Co.  v. 
Dunham,  80  Hich.  128;  Lawrenet  v.  OriMaold, 
Id.  410;  .Aoft-rd  v.  FiM,  27  Hicb.  SST:  Sielc$ 
V.  isoton.  67  Mich.  871. 

Acceptance  of  less  than  olalmed  will  operate 
aa  a  settletnent  only  by  expreas  agreement  to 
that  effect 

8i.  LouU.  Ft.  8.  S  W.  B.  Ob.  t.  Daei;  W 
Kan.  494;  -SajK*  V.  JfassasAuMftt  Jfut.  L.  In*. 
Go.  12S  111.  626,  1  L.  R.  A.  803;  Emnjt  v. 
£(in«.  SON.  J.  L.  562;  Ha$tedf.  Dodge  <lowti 
8B  N.  W.  463;  Day  v.  GaHnBr,  42  N.  J.  Bo. 
199;  19  Am.  A  Enff.  Bnc.  Law,  pp.  1116, 
1116. 

A  receipt  is  never  concluaive  wliere  undiH 
influence  can  be  alleired  aninst  It. 

19  Am.  A  Eng.  Bnc.  Xaw,  p.  1181;  Fil^ 
gerald  v.  Fttigerald  <£  M.  Conar.  Co.  44  Neb. 
468:  MeAlUtter  v.  EngU,  63  Hich.  66;  Fyns 
T.  GUnn,  41  Hich.  112;  Baekl^  v.  £*<uS«v, 
4S  Hicb.  669. 

At  the  time  of  tbe  giving  of  tbe  receipt  In 
question  the  parties  were  not  dealing  on  equal 
t«rma.  A  woodsman  in  tbe  woods  Is  In  much 
the  same  situation  as  a  sesman  at  sea. 

Any  contract  made  or  any  receipt  given  un- 
der snch  circumstances  should  be  closely 
•canned.  Courts  always  look  wHh  auspldon 
upon  business  transactions  between  waros  and 
guardians.  And  a  very  litlle  matter  ia  sofS- 
clent  to  vdd  a  contract  or  receipt  given  br  a 
ward  to  a  guardian. 

Pottiea  v.  Powta,  52  Hicb.  488;   19  Am.  A 


Hookar,  J.,  delivered  the  opinion  of  tbe 


lumbermen,  and  the  plaintiff  wotked  fw  tbem 


HlCHIQAK  SVTBUa  CODKT. 


Dbc. 


I  Qeorjctui  bty,  h]»  trtDiportatlon  from  Bsgl- 
DRW  to  that  place  bBvlnn  been  paid  by  tliein. 
WbeD  be  qnu  work,  a  qnestton  aroae  as  to 
wbo  ihould  pay  tbtt;  under  the  coDtrsct  of 
employ  meat,  lad  defendaDt'i  supeilDtendeat 
declined  to  pay  any  IranapoilatloD.  Tbe  plaio- 
tilf  needed  tbe  mooey  doe  him  to  get  home, 
and  abowed  a  telegram  addoodcIeix  Uie  illness 
or  deatb  of  hia  motber,  and  eald  (Eat  be  must 


SI  bome,  to  wblcb  tbe  sopeTinteiideiit  replied 
al  "be  did  not  pay  any  man's  fare;"   wbere* 
npon  a  receljit  Id  full  was  signed,  and  the 


money  due,  after  dedactingtrsosporf alloc 
paid.    Tbe  plaiolfff  leetlfled  tbat  tbey  had  no 
dlapote,  odI?  he  claimed  the  fare  and  the  an- 
periDiendeot  refused  to  allow  it. 

The  moBt  importaot  quesiion  arises  over  a 
request  to  charge  upon  tile  port  ot  tbe  defend- 
ants, which  reads  as  follows:  "Tbe  testimocy 
of  tbe  pInfaDff  Ib  tbat,  at  the  time  Ibe  receipt 
put  In  evidence  io  this  case  was  siened  br  bim, 
ne  claimed  that  taU  railroad  fare  sbould'oot  be 
deducted  from  bis  wages;  that  thiswaadenled 
by  tbe  agenta  and  superintend  en  la  of  defend- 
ants, and  it  wu  Isken  ont  of  his  wases;  that 
he  Iben  signed  Ibe  receipt  with  full  knowledge 
of  ilB  cnnlents;  and  tbat  bis  railroad  fare  bad 
been  taken  out  of  his  wages.  Ttals  being  so, 
tbe  receipt  In  this  caK,  upon  tbe  plaintiff's 
own  leatimony,  cannot  be  contradicted.  While 
a  receipt,  la  certain  cases,  maybe  conirsdicted, 
it  most  be  In  a  case  of  mtslske,  ignomnce  of 
fact,  fraud,  or  when  some  unconscloDable  ad- 
vantage bad  been  taken  of  one  by  tbe  other 
party.  Therefore,  the  receipt  In  this  case 
shows  a  full  settlement  of  all  claims  plalntlS 
bad  against  the  defendants."  The  onljtbeory 
Dpon  which  It  can  be  contended  tbat  this  re- 
qiiest  sbould  bare  been  given  Is  tbat  the  plain- 
alt  accepted  less  than  be  claimed  (but  no  more 
then  dtrfendnnts  admitted  Io  be  due),  and  gave 
a  receipt  to  full  when  ibe  defeodants'  superin- 
tendent refuf«d  to  pay  more.  We  do  not  dis 
cover  any  testimony  tending  to  show  an  agree- 
ment to  accept  as  payment  either  In  full  or  by 
way  ot  compromlee,  except  tbe  receipt;  and 
tbe  ^iieslioD  resolves  Itself  into  this,  whether  a 
receipt  in  full  is  conclusive  of  Ibe  question  of 
defendanis'  liability,  wben  It  is  given  upon 
payment  of  a  portion  of  a  claim  admiltedly 
due,  accompanied  by  a  refusal  to  pay  more,  la 
tbe  alxence  of  mistake,  fraud,  duress,  or  un- 
due Influence.  Il  is  urged  upon  behalf  of  the 
platntIO  that  receipts  are  always  open  to  ex- 
planation, and  that  there  is  no  consideration  to 
support  Ibe  acceptance  of  a  portion  of  a  valid 
claim  as  full  payment.  Tbecases  which  coun- 
sel die  do  not  support  the  broad  contention 
of  pkintirs  counsel,  which  would  seriously 
deranse  buiiineu  affairs  if  it  should  be  sus- 
tained. The  doctrine  that  the  receipt  of  part 
payment  must  rest  upon  a  valid  coosiile ration 
to  be  efTectlve  in  discharge  of  Die  entire  debt 
is  carefully  limited  to  cases  wbere  the  debt  Is 
liouidaled,  by  agreement  of  the  parties  or 
otberwbie,  which  nss  not  the  case  here.  It  was 
In  dispute  in  tbe  case  of  8t.  Loui*,  Ft.  8.  A  W. 
R.  Oo  1.  DavU,  S5  Ran.  464,  the  opinion  sajs 
tbat  "it  la  a  well  settled  principle  of  law  Ibal 
the  payment  of  a  pari  of  an  sscertained,  over- 
due, and  undisputed  debt,  although  arcepied  In 
full  RstisfactloD.  and  a  receipt  in  full  in  eiveo, 
does  not  estop  the  creditor  from  recovering  the 
81  L.fL  A. 


balance.  Id  suchcasethe  agreement  is  without 
coDslde radon."  Tbe*caM  of  Dan  v.  Gardner, 
43  N.  J.Sq.  IM,  waaone  wberetbeagreement 
was  to  forgive  a  debt.  Implying  lis  existence. 
In  Ilait*d  V.  Dcdm  (lows)  8S  N.  W.  4'f2,  the 
opinion  of  Mr,  Jvttiet  Itnthrot^  shows  the 
debt  not  to  have  been  in  dispute.  Moreorer, 
the  doclrine  was  not  applicable  to  Ibe  caae  for 
reasons  shown.  See  also  American  Bridge  Co. 
V.  yuTphy,  IS  Kan.  SS.  In  BaiUy  v.  Daf,  Sft 
He.  88,  tbe  claim  was  liquidated  by  Judgment. 
In  Baye*  v.  MaMaehunetU  Uvi.  L.  Tni.  Oe.  t7& 
ni.  6:26,  1  L.  R.  A.  808,  tbe  supreme  conrt  of 
Illinois  applies  the  doctrine  relied  up«ni,  hut 
expreasly  slates  "tbat  it  has  no  application 
where  property  other  than  money  is  taken,  or 
wbere  there  is  an  bonest  compromise  of  no- 
llquidaied  or  disputed  demands.  See  alao 
Bishop,  Cant,  g  90;  2  Parmn^  ConL  618.  In 
Marion  v.  Btinbaeh  (Hinn.)  64  N.  W.  886.  the 
supreme  courtof  Uinnesotasays:  "Butwbere 
the  claim  Is  unliquidated  tl  would  seem  to  be 
irae  ihsi  if  ihe  creditor  Is  tendered  a  sum  less 
than  bis  claim,  upon  the  condition  that,  if  11 
Is  accepted  it  must  be  In  full  satisfaction  of  hia 
whole  claim,  his  acceplaitce  Is  an  accord  and 
satisfaction."  Seealso  P'uiler  v.  Kemp.lKS. 
Y.  234,  20  L.  R.  A.  735,  wbere  the  same  doc- 
trine Is  held;  Pin  Int.  Am.  v.  Wii^am,  141 
U.S.  S77.  86  L.  ed.  866. 

Tbe  Important  fact  ID  ascertain  is  whether 
tbe  plalnliirs  claim  was  a  liquidated  claim  or 
not.  If  it  was,  there  was  no  con  side  rat  Ion  for 
Ibe  discharge.  If  nOt,  tbe  auihoniles  are  in 
substantial  accord  that  port  payment  of  tbe 
claim  may  discharge  tbe  debt,  if  it  Is  so  re- 
ceived. Upon  the  undisputed  fscls,  tbe  claim 
of  the  plaintiff,  as  made,  vas  oot  liquidated. 
It  was  not  even  admitted, but  on  the  contraiy, 
was  denied,  because  tbe  defendant  claimed 
that  tl  bnd  been  paitially  paid  by  a  valid  offset. 
While  the  controversy  was  over  tbe  offset,  it 
is  plain  that  Ihe  amount  due  tbe  plaintiff  waa 
In  dispute.  If  so,  it  is  dilflcali  to  underataod 
how  It  could  be  treated  as  a  liquidated  claim, 
unless  It  Is  to  be  said  tbat  a  claim  may  be  liqui- 
dated piecemeal,  and  tbat.  so  far  a«  ibefiema 
are  agreed  upon,  it  Is  liquidated,  and  to  tbat 
extent  is  not  snbject  to  adjustiuenl  on  atMSta 
of  pari  payment.  Cases  are  not  numetoua  in 
wblcb  just  this  phase  of  tbe  question  appears. 
This  would  seem  remarkable,  unless  we  are  to 
assume  tbat.  In  calling  a  claim  unliquidated, 
Ibe  courts  have  alluded  to  tbe  nbole  claim, 
and  considered  that,  where  tbe  amount  Is  not 
agreed  upon,  Ibe  claim  as  a  whole  Is  unliqui- 
dated, and  therefore  subject  to  adjustment. 
If  Ibis  is  not  true,  no  man  can  paj"  an  amount 
that  he  admits  to  be  due  without  being  sub- 
ject to  action  whenever  and  so  often  as  his 
creditor  may  choose  to  claim  tbat  be  was  not 
fully  paid,  no  matter  how  solemn  may  have 
been  bis  acknowledgment  of  aallEfactioo  so 
long  OS  It  la  not  a  release  under  seal.  The 
general  rule  Is  a  technical  one,  and  there 
are  many  exceptiona.  It  has  been  said  thai  it 
"often  foalers  bad  faith,  and  tbat  tbe  history 
of  Ihe  Judicial  declslooii  will  be  found  to  show 
a  constsDl  effort  to  escape  from  its  absurdity 
and  inliistice."  .ffarper  v.  OroAtfm,  20  Ohio, 
lOfi:  KeUoss  v.  Btchardi.  14  Wend.  118; 
/hooki  V.  WhiU.  a  Met.  1:83,  S7  Am.  Dec.  »5. 
Again  It  Is  said  to  be  "rigid  and  unreasan- 
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'■bte,"  and  dcfnti  tbe  ezprened  IntentloDB  of 
tba  puilts,  and  Uiereforq  "ihoald  DOt  be  ex- 
ttndcd  toembncecasM  not  nltbtn  tbn  teller  of 
)L"  WateUty.  WaUer,4nh\^AW;John*ont. 
firmman,  6  Johaa.  208i  Bimmont  v.  Almn,  lOi 
Han.  83.  See  MiUikm  v.  Brown.  1  Raffle  891. 
where  the  mle  is  TtgorouslTdeDonnced.  Itbw 
DO  application  In  cues  of  claims  ogalact  the 

r  Tern  men  t.  IF  one  acceplBtbe  am  nun  tall  owed, 
is  adiscbaive  of  the  wbole  clutm.  Vnittd 
Stattt  T.  Adam».  74  U.  S.  7  Wall.  403,  IB  L.  ed. 
!<B;  Vnittd  Stale*  v.  Child.  79  U.  8.  13  WalL 
233,  20  L.  ed.  860.  See  also  Wapelh  County 
Comn.T, Sinnaman,  1  G.  Greene,418;Srtct  v, 
nvmoath  Cmintti,  B8  Iowa,  468;  Ptrry  v,  Che- 
hngan.  SOMlob.  SnO;  Calkin*  v.  BtQ.U,l&yi\%. 
S89.  Again  it  bubeeo  repeatedly  held  that  pan 
parmeni  is  a  bar  to  a  claim  for  inleresi.  A.n- 
otber  eiception  Is  found  in  compoaitioo  wiib 
«Tediton. 

It  is  believed  that  we  maj  saCeiy  treat  this 
claim  as  one  claim,  not  as  two,  and  thai  It  was 
anllqnidaled,  Inaaniuch  as  It  was  not  admitted. 
In  MeOlynn  ▼.  BiUing*,  16  Vl.  339.  the  defend- 
•Dl,  after  ftn  ezaminatioD  of  accounts,  claimed 
that  bo  owed  the  plaintiS  (83,  and  drew  acbeik 
fortlMt  earn,  and  tendered  it  as  pay  meat  in  full. 
It  was  refused  and  it  was  delivered  to  a  third 
penon  with  dlncdons  to  deliver  It  whenever 
ibe  plaJntlfl  would  receive  il  as  payment  !□ 
lall.  This  was  done  and  it  was  beld  to  dis- 
cbaige  th«  debt  Id  Bill*  v.  Sommtr.  &3  Hud, 
392,  Ute  plaintiffs  shipped  lemons  to  dealers  in 
SL  Joseph,  Ho.,  and  were  notiQed  tbat-some 
were  defective,  witb  a  claim  of  a  specific  re- 
bale,  which  plalutiSs  refused  to  allow.  A 
dnft  was  subsequently  sent  for  tbe  amount 
which  tbe  defeodsDtsbad  previously  expressed 
tbeir  willingneas  to  allow,  with  a  letter  slatiog 
that  It  waa  In  payment  of  the  invoice.  The 
diatt  was  cubed,  and  action  brougbl  for  tbe 
remainder  of  the  claim.  Terdtct  was  dl- 
wcted  for  the  defeodauts.  PieTce  v.  Pieret, 
35  Barb.  268,  aeems  to  be  a  slmllsT  case.  In 
Putter  T.  Dou^at*.  44  Conn.  M6,  a  plaintiff 
leFused  (46,  which  was  tendered  In  full  pay- 
ment of  a  dialm.  He  tooh  it,  however,  on  ac- 
count, as  be  said,  and  wrote  a  receipt  to  that 
«ffec^  which  defendant  refused,  for  tbe  reason 
that  It  stated  that  the  money  waa  received  on 
scconnt.  Tbe  plaintiff,  however,  kept  the 
niODCT.  It  does  not  appear  that  this  amount 
of  94ft  waa  disputed.  Apparently,  it  was  not 
Yet  the  court  called  the  claim  an  unliquidated 
demand,  and  beld  it  to  have  been  dlscbarf^ 
Id  PwU'om  t.  Headley,  49  Mo.  App.  S6S,  it  is 
said:  "But  If  there  is  a  controversy  between 
him  [tbe  creditor]  and  his  debior  as  to  tbe 
atnount  which  Is  due,  and  If  the  debtor  len- 
ders the  amount  which  he  clBiroa  to  be  due, 
but  on-the  condition  that  the  creditor  accept  it 
ULR.  A. 


In  discharge  of  his  whole  demand,  aud  tbe 
creditor  does  accept  It,  tbat  will  be  ao  accord 
and   salisfaclian   as   a   conclusion  of  law," 


in  Houghton  t.  Bim,  54  Mich.  S8J!>,  ifaat  "a  re- 
ceipt frbtch  states  iis  purpose  to  be  for  a  com- 
plete settlement,  and  wbicb  covers  the  whole 
period  of  dealing.  Is  equivalent  to  an  account 
Staled;  and  thougb  it  la  open  to  explanation  as 
toercori  or  omissions,  it  cannot  be  treated  as  If 
it  bad  not  been  meant  to  cover  everything." 
And  in  Pratt  v.  Cattlt,  9]  Mich.  484.  it  was 
said  that;  "(1)  SettlemenU  are  favored  by  Ibe 
law,  and  will  not  be  set  aside  except  for  fraud, 
miaiake,  or  duren.  (3)  A  settlement  evidenced 
by  tbe  eiecntion  of  mutual  recelpia  of  '(1,  in 
full  for  all  debts,  dues,  and  demands  to  this 
dale,'  except  u  to  certain  specified  Items  is 
conclusive  in  tbe  atwence  of  fraud  or  mistake, 
as  to  all  prior  deallngB  betweei^  tbe  parties  not 
covered  by  the  excepted  Itema."  Bee  also 
Dowlir.g  v.  I^gtmann,  4?  Hicb.  17]. 

It  therefore  appears  tbat  such  settlements 
abould  have  weight,  and  It  seems  reasooabls 
to  bold  tbat  tbe  rule  contended  for  does  not 
apply,  for  tbe  reason  tbat  this  was  an  unliqui- 
dated demand,  although  a  certain  portion  of  it 
was  not  questioned.  Clearly,  the  claim  was 
disputed,  and,  so  far  as  this  record  shows,  tbe 
defendants' auperlDtendeot  was  given  lo  under- 
stand  tbat  Ibe  money  paid  was  accepted  in  full 
Batiafaclion,  as  plalQliiTa  own  evidence  show* 
that  be  gave  it  without  prolesl,  and  without 
stating  to  defeodaots'  superioteodent  that  be 
said,  aside,  to  his  fellow  laborers,  that  It  would 
mnke  do  diitereDce  if  they  did  give  the  re- 
ceipts. To  bold  otherwise  would  be  a  recog- 
nition of  the  "menial  reservation"  more  effeo- 
tive  (ban  iust.  Upod  tbe  plaintiff's  own  tcatl- 
mooy,  he 'accepted  the  money,  witb  tbe  knowl- 
edge Ibal  the  detendania  claimed  tbat  the 
amount  paid  was  all  tbat  was  bla  due,  and 
gave  a  receipt  in  fulL  There  is  nothlnB  In  tbe 
case  lo  negative  the  inference.  Dstnrally  to  be 
drawn  from  Ibis  lesiimony,  tbat  there  was  an 
accord  and  satisfaction  of  an  unliqoIdBled  de- 

Tke  judgment  mvt  bt  msned.  No  new 
trial  sboald  be  ordered. 


MontKomarri  J. :  I  think  that  the  paj- 
ment  of  an  admitted  Indebteduesa  ta  no  con- 
eldoratioD  for  a  discharge  of  a  further  claim 
by  tbe  creditor. 

MaGrmth.  Oh.  J.,  concunad  witb  Xoa^ 
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49,  Pab.  Stat.,  uid  impose  the  duty  apon  the 
Towiu  an  parties  to  the  pioceediogi  and 
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(WiVMm.WU.) 

1.  Boad  eoBHlaalaiiers  who  nndor  tha 
**-—"*"—■**-  «ta.tat«  b»ve  lo  ropeet 
to  road*  tlw  power*  formerly  posMued  br 
nleotmea  and  »arvey<"*  ot  bkebwaya  are,  irhlle 
aotlns  wlthlD  the  loope  of  their  powen  and 
daOes,  pubJIo  oflloen.  and  Dot  ■erraiiM  of  UM 
town  for  whoM  acte  tbe  tcim  la  liable. 

V.  Aatm  In  ths  nature  of  repalra  to  or 
laaprovemoBt  of  an  TtxlBting-  war  "'^ 
wl^lD  theteniw"iDaklTig'aTidrepalriDr<"lQ  tbe 
atatuleooDfvrriDBpoweronroad  commlaalonen, 
ao  that  In  perfonnlnB  them  they  will  aot  as  pab- 
11c  olBoen  allbouKb  the  work  Is  ordered  by  tbe 
Douniy  comm[«lotiei9,  la  anuaual  aod  eitenslre 
in  cbamoh^r.  uad  provided  for  bya  btwcIbI  ap- 
propnalloD  by  tbe  town,  and  a  statute  requires 
towDfl  looompleteroails  aocordlnr  to  the  layout 
or  order  of  the  oounty  commliaionei*. 


810. 

Tlie  county  commiMionen  at  no  time  lose 
contiol  of  tlie  work. 

The  penalty  for  nonperFormance  Is  upon  the 

inn  sod  not  upon  any  of  Its  offlcen. 

Chap.  <ffl,  §61, 

It  wouM  result  io  eodleaa  coafoalon  to  say 
that  the  ilutj  *Ha  imposed  both  upon  the  towu 
and  upon  the  road  commlsBionen. 

Bean  v.  Hpde  Park,  14)1  Mass.  240:  BlaneA- 
ara  V.  Ayer.  148  Mass.  174;  Todd  ».  Boateg,  8 
Allen.  Gl:  DtnitUton.  v.  Clark,  12S  Haas.  SSO; 
PraU  T.  Weymouth,  147  Mass.  245;  Waidron  t. 
Edverliill.  148  Haas.  fiS2. 

Tbe  toKD  by  proceedtuE  with  this  work  re- 
lieved iiaelf  from  statute  IlabUity  nnder  cbap- 
49,  and  received  pariial  compensation  tor 
what  it  did  from  the  county.  It  was  acting  in 
furtberance  of  Its  own  pecuniarT  intereai  aa 
well  ae  for  the  benefit  of  tbe  public. 

TiTidUy  T.  Saian,  1S7  Mass.  ITii,  00  Am. 
Rep.  289. 

BeceiTine  partial  compensation  by  a  town  ia 

ground  of  liability,  and  penons  acting  for  it 
in  the  work  are  ita  agents. 

Nefy.  Wetlaley,  m  Maas.  487,  8  L.  B.  A. 


EXCEPTIONS  by  plaintiffs  lo  rulinRs  of 
the  Superior  Court  for  MiddleaeT  CouDty 
directing  Terdlcts  for  defendant  Id  actions 
brought  to  recover  damages  for  pergonal  io- 
Juries  alleged  to  liave  betn  caused  by  defend- 
ant's neKl'gence.     OeerruUd. 

Plaintiffs  were  driving  along  a  road  In  de- 
fendant town  and  persons  in  charge  of  a  steam 
drill  engaged  In  work  upon  tbe  road  neglected 
to  give  namlag  or  to  so  control  the  steam  as 
to  pievent  tbe  frigblenlng  of  plaintiffs'  borse. 
As  a  result  the  liorse  became  friehtened  and 
caosed  the  injuries  for  which  tbe  suit  was 
brought. 

Further  facts  appear  lo  the  opinion, 

Meart.  Elder.  Walt,  *  Wbltman,  for 
plalntlSs: 

The  town  by  paying  tbe  bills  and  receiving 
the  money  from  the  county  ratified  tbe  pro- 
ceedings of  the  men  who  were  doing  the  work, 
and  by  voting,  March,  1891,  lo  continue  the 
work,  authorized  what  was  being  done  at  the 
time  plaintiffs  were  fniured. 

Gilkey  v.  WaUrloten,  141  Mass.  817. 

"Road  making  "does  not  necessarily  mean 
building  a  new  or  altering  an  old  road.  In 
common  speech  in  the  country  It  means  work- 
ing on  the  highwBv  for  any  purpose, — repairs 
or  construction.  Making  a  road  safe  and  con- 
Tenlent  for  travel  calls,  man}[  times,  as  often  for 
repairs  as  for  new  construction. 

Tbe  title  of  chapter  02  is,  Qf  U 
Wngi  and  Bridget,  and  repairs 
chapter  deals  with. 

Tbe  provisions  for  carrying  out  orders  of 
county  commissionerB  are  ix>ntatned  In  cbap. 

Nora.— Aa  to  personal  llabilily  at  highway  of- 
floers  for  nesllgenoe,  see  ruMc  '     ~  ' 
<yt)  S  L.  B.  A.  8H. 
81  L.  R.  A, 


rpaira  of 
all  this 


500, 

Metnt.  AlUn  tt  Msyberrf,  for  defend- 
ant: 

Road  commissioners,  being  vested  with  al) 
tbe  powers  and  duties  of  snrrejors  of  high- 
ways, are  to  be  regarded  as  public  ofBcers  so 
long  as  tbcy  act  within  the  lines  of  their  stat- 
utory duties. 

Pub.  Stat.  cbap.  27,  %  70:  WaleoU  v.  Buamp- 
acott.l  Allen.  101;  Olark  v.  Eatton,  146  Haas. 
48;  Pnnce  v    ,'  -i.n,  14B  Mnas.  198. 

They  were  NLiing  within  the  scope  of  their 
duties,  as  defined  by  statute,  at  the  time  thia 
accident  happened.  Tbe  statutes  imposed 
upon  them  tbe  duly  of  carefully  and  judiciously 
expending  the  money  appropriated  by  tbe 
town,  for  making  as  well  as  repairing  highways 
and  town  ways. 

Pub.  Stat.  chap.  G2,  ^  8:  Acts  1871,  chap. 
268,  %  2;  Acts  1877.  cbap.  68. 

When  the  town  appropriated  money  to  carry 
out  the  work  on  Central  avenue  as  ordered  l^ 
the  county  commisaioneis,  and  made  no  special 
provision  for  Its  expenditure.  It  became  ths 
duty  of  tbe  road  commissioners  to  expend  it, 

Henna*ey  v.  Sat  Bedford,  lOS  Omm.  280- 
Pratt  V.  WeymoTith,  147  Mass.  240;  Btan  * 
Hyde  Park,  148  Mass.  240. 

If  tbe  road  commissioners  had  no  authori^ 
to  construct  the  road,  tbev  and  all  their  am- 
ployeea  would  be  aciing  without  authority  ot 
Uie  town,  and  the  town  coDid  not  be  held  lia- 
ble for  their  acts. 

CutMng  v.  Ba^ord,  ISS  Haas.  086;  Aon  v. 
Byde  Park,  rupra. 

The  statute  includes  "  making  and  repdrlog 
highways  and  town  ways."  It  would  be  strain- 
ing tbe  language  out  of  its  natural  meaning  to 
f[lve  it  any  other  Interptetation  than  that  wfiich 
Deludes  the  duty  of  spendiag  mon^  for  the 
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Msatructlon  of  hl^li  wni  liid  oat  In  Ibe  coant; 
UHBmiHioDen  uid  ordered  to  be  built  by  tba 

Puix  Btal.  cbiiL  59,  §  8. 

Tbe  ezempdon  from  liabllltj  ailBei  from 
Ibe  public  character  of  the  officer  whoK  dot* 
.  bb  to  do  ft. 

TiniUej/  T.  Satrn,  187  Mbm.  171,  00  Am. 
Rep.  289;  BottartiY.WtveMter,  1S8  Haas.  iSS, 
la  L.  R.  A.  160;  Doitert^  t.  Braintree,  148 
lIaH.49B. 

Ib  Mtoe  of  ttte  caaes  It  Is  aald  that  the  town 
TaluDtarily  ueumed  lo  do  the  work;  bat  bb 
Ibi*  ezpreasioa  ia  used  iodlfcriminatel;  In  ref- 
trence  to  caaei  of  consIructioQ  and  caaet  of  re- 
paiis,  it  evldeDtly  means  that  the  act  of  select- 
iug  agenu  whom  titej  could  direct  and  control 
10  do  the  -wotk  was  a  voluDiary  act,  and  not 
Ibat  the  doing  of  the  work  Itself,  Indepetident 
of  the  petaons  employed,  waa  volunlary,  ellber 
in  tbe  case  where  the  stalate  compels  them  ti 
keep  tbe  ways  In  repair  or  where  tbe  count; 
comiDissioDen  righlfully  order  them  to  buill 

SuOitan  v.  Soff/oke,  18S  Mass.  373;  TindUy 
T,  Sairm,  and  .Dolterty  t.  Braintrtt,  lapra; 
Pratt  Y.Weffmaut/i.  147  Mass.  245;  Princs  t, 
Zynn,  US  Mass.  ISS;  Waldion  t.  Haverhill, 
MlZ  Maaa.  682;  Houard  t.  WoreMer.  1S8  Masa. 
««.  I2L.  R.  A.  190. 

Tbat  Ihe  money  wai  appropriated  for  a  par- 
ticular work  makes  no  diflcreace. 

Pratt  T.  Wfgmmith.  147  Mass.  S45;  Hmvieuey 
t.  Sfie  Bedford.  158  Hasa.  S60. 

HoFtoiii  J.,  delivered  tbe  opinion  of  tbe 

Tbese  two  cases  were  tried  to«ther,  and 
bolb  depend  on  tbe  same  facts;  aod  the  prtn- 
CLpal  qnnlloD  In  each  is  whether  tbe  road  com- 
missioners acted  aa  public  offlccra,  or  as  ser?- 
uis  of  tbe  town.  We  tbink  that  they  acted 
in  Ibc  former  capacity,  and  not  in  tbe  lall«r. 
Tbe  office  of  road  commissioner  ia  of  recent 
origin.  It  waa  first  eatablUbed  by  cbapCer  168, 
Sill.  1B71.  By  tbe  eecond  aecLion  of  tbat 
statute  it  waa  provided  that  "aald  road  cora- 
■DiMioners  eball  have  and  perform  exclusively 
all  ilie  powers  and  duties  now  vesied  by  law 
in  Kleclmen  and  lurveyom  of  btghways,  cod- 
cerning  Ihe  laying  out,  alteriog.  making,  re- 
pairing, or  discontinuing  streets,  ways,  side- 
walks, sewers,  and  drains."  This  was  amended 
by  chapier  61,  g  1.  Riat.  I878,which aubstituted 
tberefor  »  new  section,  as  follows:  "Said road 
rommisaioDeis,  In  matters  concerning  streets, 
■BjB.  bridges,  monumenla  at  the  termini  and 
iDglea  of  roads,  guide  poata,  sidewalks,  sbade- 
iiees,  aewers,  anddrains.  aball  excIuslTely  have 
tlie  powera  and  be  aubject  to  tbe  duties,  lia- 
bilitiea,  and  penalliea  ot  selectmen  and  snr- 
Teyora  of  bigbways,"  This  section,  with  an 
■iMed  proTiaion  about  the  moving  of  buildings 
in  public  alreela,  forma  section  TG,  chap.  37, 
Pub.  Stat,  and  that,  in  turn,  forma  section 
SSot  cbapter  423.  Stat.  1698,  in  regard  to  the 
powers  and  dutiea  of  town  officers.  It  Is  evi- 
(lect  that  the  object  of  tbe 


ttiem,  or,  perhapa,  to  make  It  clearer  what  tbey 
wetaorlginallylnteDded  to  Include.  The  pur- 
pose of  tbe  atalnte  was  to  enable  towns  to  unite 
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in  one  board  for  tbe  sake  of  greatter  etBdenciy, 
powers,  and  duties  wUcb.  epe^ng  general- 
ly, wen  eterdaed  by  the  selectmen  and  sur- 
vtyon  of  highways.  In  rmrd  to  itreela  and 
ways,  and  to  give  ttiem  the  eiclosive  control 
over  BDch  mattera.  And  it  fa  apparent  tbat  a 
board,  so  constituted,  and  acting  wltbtn  tbe 
•cope  of  ita  powera  and  dnties,  would  act  aa  a 
board  of  public  officen,  and  not  as  servants  of 
tbe  town.  WtiieoU  v.  Suan^neott,  1  Allen, 
101;  Tindkt  v.  Salem.  187  Hasa.  178,  00  Am. 
Bep.  280,  et  mq.,  and  cuea  dted;  Btandutrd 
v.  Aj/«r.  148  Mass.  174.  Tbe  plaintMb  con- 
tend, however,  that  the  work  in  which  the 
Toad  commlsaionera  were  engaged  upon  Cen' 
tral  avenue  did  not  come  wlibin  their  poweis 
and  duties  as  public  officers.  But  we  think 
tbat  what  they  were  doing  fairly  may  be 
called  a"miik{D|t  and  repairlDg,"  within  tbe 
meaning  of  section  8,  chap.  Si,  PuU  Slat. 
Although  ordered  by  the  county  commissioa- 
ers,  tbe  work  did  not  relate  to  tbe  constracllon 
of  a  new  wa^,  or  the  building  of  one  that  bad 
been  matenailv  widened  or  lengthened  or 
changed  from  !ta  original  lay  out,  but  was  in 
the  nature  of  repairs  to  and  Improvement  of 
an  existing  way.  and  for  tbe  purpose  of  ren- 
derlngii  safer  and  more  conveotent  to  travel- 
ers. The  petition  under  which  tbe  county 
commlsaionera  acted  was  for  the  relocalion  of 
an  exiatiog  way.  What  waa  to  be  done  was 
spoken  ot  In  the  first  appropriation  by  tbe 
town  BB  '■  repaira  on  Central  avenue,"  and  the 
eiceptions  eiprenly  slate  tbat  the  ledge  where 
tie  work  waa  beloe  done  at  tbe  time  of  ibe  Id- 

fury  comTjIained  of  was  wholly  within  tbo  old 
inesj  and  that  the  location  by  tbecounlv  com-  ' 
mlssioners  did  not  differ  much  from  toe  old 
line  of  fences;  meaning,  as  we  infer,  that  tbe 
old  road  and  the  road  aa  located  by  the  county 
CO  en  mission  era  were  substantially  Ihe  same. 
There  is  notbins  to  show  that  tbe  removal  of 
the  ledge  moolnnol  have  been  witbin  Ihe  or- 
dioHry  scope  ot  the  powers  end  duties  ot  aur- 
veyora  of  highways.  From  the  abseoca  of  any 
testimony  aa  to  the  previous  condition  of  the 
road,  it  la  not  eaay  to  say  that  tbe  repaira. 
though  extensive,  were  not.  such  as  would  not 
have  come  witbin  the  proviniK  of  the  road 
commlsaionera  sftertbe  town  had  appropiiated 
the  mocey  for  them.  JVeeior  v.  titont,  1-18 
Mass.  S04.  Tbe  fact  tbat  tbey  were  unusual. 
or  permanent,  or  expensive,  or  authorized  by 
a  special  vole  and  appropriation,  would  n^ 
prevent  them  from  being  of  such  a  char^icter. 
Hennaiey  T.  New  Bedford.  ISS  Mas..  260; 
Pralt  1.  Wevnwuth,  147  Muss.  S45;  DtjiniHon 
T.  Clark,  135  Mass.  S16;  MitaieU  v.  UHdee- 
water,  10  Cuab.  411.  In  Cragie  v.  MelUn.  6 
Mass.  7,  It  was  assumed  without  question  that 
it  was  Uie  duly  of  tbe  highway  surveyors  to 
make  safe  and  psBSable  a  town  way  which 
had  been  laid  out  for  tbe  inhablianls  of  Cam 
bridge,  and  approved  by  them.  See  also  Cyr 
T,  Dvfo^T,  08  Me.  493.  In  CWiewto-v.  Marti. . 
1  Pick.  417,  438,  which  has  never  been  ques- 
tioned as  an  authority  (Burr  ¥.  Leitettgr,  121 
Mass,  242},  It  is  said  that  thetuithorlty  of  high- 
way surveyors  "  would  seem  to  include  every- 
thing which  may  be  needed  towards  maUng 
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Mahhaorubbttb  SuTBxn  Jci>icui.  Ooubt. 


wliere  tfaey  ilioiild  be  (unlceD  sod  mfir."  In 
conanguenoe  of  thU  decision,  and  of  Uie  sag- 
geitloni  coDtsIaed  In  It,  a  statute  was  pssBM 
glTlng  a  remedy  to  land  owners  wbo  Bustslned 
aamagea  by  any  act  done  in  raistog,  bwerlDg, 
or  otheiwue  for  the  purpoee  of  repairiag  a 
highway  or  town  way.  Hev.  But.  chap  3S. 
%  6:  Pub.  Stat,  chap,  S3,  ^  16.  But  as  was 
Mid  \n  Denniitony.  Ciari,  13S  Mass.  3S5."tbls 
statute  does  not  affect  the  extent  of  the 
tlioritT  of  the  public  snd  its  officers,  or 
principle  upon  vhich  that  author! tj  rests."  _. 
la  true  that  it  bas  been  held  that  tbe  powers 
aodduCles  of  highway  Burfeyorsnere  conQued 
to  repairs,  and  that  neither  they  nor  select- 
men had  authority,  by  Tirtue  of  their  respec^ 
ive  office*,  to  build  or  contract  for  the  build- 
ing of  new  ways,  or  of  ways  that  were  so 
wMened  or  altered  that  what  wbs  Io  be  done 
would  araount  to  (heanbstltntion  of  anew  way 
for  an  old  one,  either  withiu  the  same  orother 
llnea.  Todd  t.  Bovlm,  6  Allen,  01;  Dennutan 
T.  Clark.  125  Hess.  ^;  Btan  v.  Byd»  Park, 
148  Hau.  24S)  Btanehard  <r.  Ayer,  148  Haas. 
m:finn*«T.  i^'njjrflrfd,  laaMaas.  no.  There 
Is  no  general  rule  defining  what  are  repairs, 
and  what  ate  changes  or  aUeiations  so  radical 
that  tbey  fairly  cannot  be  called  such.  Proc- 
tor T,  Btont:  fupm,  Tbe  original  statute 
creating  the  office  of  highway  surveyors  gave 
thetn  power  to  amend  a*  well  as  to  repair  (Stal. 
ITBa,  chap.  81,  ^  1):  and  the  law  seems  to  bave 
been  liberally  applied  ia  favor  of  repairs. 
Though  tbe  word  "amend  "was  omitted  In  the 
Revised  Statutes  and  the  later  revisions,  there 
is  Dolfaiog  to  show  that  there  wea  any  inlentton 
to  restrict  the  powera  of  the  aurveyors  within 
'  narrower  limits  than  those  established  by  tbe 
original  act.  By  Biat,  1ST7.  chap.  IS8,  amend- 
ing section  2,  chap.  298.  Stat.  1871.  which  abol- 
ished tbe  payment  of  highway  and  innn  way 
taxes  in  labor  and  materials,  and  provided  that 
towns  should  raise  by  assf'ssment  on  the  polls 
and  estates  by  residents  sod  nonresidents  such 
aums  of  money  as  were  necessary  tor  making 


be  expended  by  the  8urv< 
tbe  road  commissioners 
Ing  the  ways:  tbe  difference  between  tbe  b'iirh- 
way  surveyors  and  road  commissioners  being 
that,  iu  the  case  of  the  former,  tbee^ipendituiea 
were  to  l>e  under  the  direction  of  the  select- 
men, but.inthe  latter. not.  tkctionSof  chap- 
ter SVS,  Btat.  1871,  with  tbe  amendment  of  chap- 
ter 68,  Btat.  ItjTT,  was  Incorporated  Into  and 
forms  sectiou  8L,  chap.  52.  Pub.  Slat.,  on  which 
the  defendaiit  relies.  The  meaning  of  the 
word  "making"  In  this  connection  does  not 
appear  to  bave  been  considered,  or  to  have  re- 
ceived any  eonitructlon.  In  tbe  aoteatablish- 
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Ing  tbe  road  commisiiioneia  t(  evidently  meant 
aomething  more  than  "repairing."  Btat.  1871, 
chap.  158,  g  a.  In  the  present  and  earlier  atat- 
utes  it  seems  to  have  been  uaed.  In  aome  In- 
stances, in  a  sense  which  would  include  build- 
ing or  constructing.  Pub.  Stat.  chap.  S2,  §  18; 
Id.  chap,  49,  tag  9,  75;  Bev.  Stat.  chap.  24, 
p§  10,  44,  47.  64;  Id.  chap.  35,  gg  9,  IS;  Slat. 
1796.  chap.  68,  %  1:  Stat.  1818.  chap.  121.  %  1. 
It  is  ao  used  in  tbe  sewer  acta.  Pub.  Stat 
chap,  50,  gg  1,8,4.  Bm  we  do  not  tbink  that 
It  can  be  construed,  in  tbe  section  od  which 
the  defendant  relies,  as  authorizing  tbe  road 


out  in  a  town,  togoonandliuildit.  Cragie  v. 
MetUti,  and  Cyr  v.  Dvfovr,  ntpra.  The  road 
commidsioners  are  not  given  power  generally 
over  the  laying  out.  lukiog,  diacootlDuIng, 
and  repairing  of  waya,  but  only  such  powfia 
as  the  selectmen  and  higfawaj  surreyots  have, 
and  Bucb  as  are  bestowed  by  tbe  section  under 
consideration.    It  ia  clear  that  ni'ltber  the  aelect- 


jurlsdiclioD  of  road  commissinnera  is  conflned 
to  existing  ways,  within  lines  correspondti; 
Bubstantlaily  to  existing  lines,  and  ponibly  to 
mnking  passable  ways  newly  laid  out  (Crngit 
v.  Mellen,  tupra);  and  that,  as  applied  to 
them,  the  word  "making"  meana  more  than 
repairing,  and  may  properly  Include  work 
of  the  geoeral  character  of  that  which  they 
were  Joing  in  this  case  upon  Cehlral  avenue; 
and  that,  after  the  town  had  made  the  appro- 
priation, it  was  for  tbe  commbsioners  in  tha 
absence  of  any  fnrtber  action  on  its  part  to  do 
tbe  work  with  such  iostrumenlalitiea  and  in 
sucb  manner  aa  seemed  to  them  best.  FratI 
V.  Weymouth,  and  HttweMty  v.  Nea  Bedford, 
tupra.  Although  the  duty  of  completing  the 
road  according  to  tbe  layout  and  order  of  tbe 
county  commissioners  is  imposed  by  statute 
upon  the  town,  there  can.  we  tbink.  be  no 
question  that  the  town  folBlls  the  duty  thus 


ets  is  appropriated  by  it.  and  the  work  iadoos 


work  Is  done  by  public  officera,  or  by  peraona 
Bpecially  appointed  by  the  town.  It  ia  equally 
within  the  power  of  the  county  commla^oneis 
to  see  that  their  order  is  complied  with.  Tbe 
fact  that  the  town  voluntarily  adopted  tbeaiat- 
ute  providing  for  the  election  of  toad  commia- 
sioners  can  make  no  diSernoe  as  to  wbelber 
tbe  commissioners  were  or  wera  not  acting  ta 
piibllo  officers.  Tiitdl^  v.  Biiem,  tuprw.  A 
majority  of  the  court  think  that  the  ezoeplleiif 
should  be  overruled,  and  It  ia  ao  ordeiMi. 
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BAtroR  T.  Huon. 


IOWA  snPRBHB    COTTRT. 


Ohtftes  EA8T0N  t$  al..  J^ipl*., 

icmpbene  HDOTT,  Dtftndant, 

Pdagto  HTTOTT  et  al.,  iBterreDen,  ApptlUtt. 


(... 


id  dtnmtad  Iq  k  Rate  wbOM 


■UtntM  problbit  noarasldeDt  >tieis  from  loqulr. 
Idc  title  to  laDd  In  the  itate.  eioept  that  tbe  widow 
Mid  beln  ol  aUeoi  wbo  hare  aoqulicd  laodi  Id 
tbe  Mate  mar  botd  luah  tend*  br  derln  or  deaoent 
lor  a  period  of  tea  yean. 

(October  S.  1860.) 


I  for   Jefferson  Coonty   { 


HocB.-.JItot'i  rigM  loMMril. 

I.  llMMmmm-tawdoetHiM. 

n.  UpiMVltattlieTiaitaependt. 
m.  FtoM«r<irouKateitor«0ulal«. 
IT.  m  roAdl  gnmlcd  /ormOllani  wi 


TH.  Tlie^ectotttalitraHxattoa. 

vm.  Vect  itfflMrTfaoswUftandHmaiutrMUing 


Dpoa  tlie  qncMion  of  tbe  effeot  of  itata  statutea 
and  OoDatltatloai  upon  InherltaDoe  tbroagb  an 
aliHi.neiMltctaBaaraD  t.  Went (HU  ante,tt. 

Tbe  tMoet  «t  treallei  apon  tbe  rtgbt  of  aHeu  to 
nbertt  will  tonn  a  ■epaiale  note. 

Ab  to  tnatr  anaiaDtisa  to  aliens,  am  nob  to  Oan- 
doUo  V,  BartmftD  (OaLl  U  L.  R.  A.  Wl. 

[Tpon  tbe  qaeatlMi  of  dtaabllltT  of  alteos  and  the 
(adwat  of  propartr.  aee  noU  to  AmeHoan  Hurtx. 
Co.  r.  THonlUa  {Oa.)  U  L.  B.  A.  m,  and  britf  In 
Toole  T.  Toole  (N.  T.)  £  L.  B.  A.  W, 

I.  31W  «onimon-)aw  doolrtna. 

Wbeie  -Oie  tttto  to  real  eacate  la  created  br  oper- 
attoo  of  law.  m  In  tbe  oan  of  a  tlUe  b;  desoent,  tbe 
aomnMm  law  problblta  an  alien  from  tnberltlnK, 
and  tiierefore.  under  aaob  law,  there  can  be  no 
deaoent  by,  from,  or  thronsh  an  alleD,  tor  the 
■  that  an  allao  baa  no  Inheritable  Mood. 


o  law  InberltaDDe  la  tuideiHtood  to  de- 

•eend  ttaroogbtbeehaDnel  of  btoodorooaaanruln- 
ttr.  and  when  that  Mood  la  ooirupted  by  allenafm 
or  Intamr  tb«  InltealtaiMie  la  altogether  obstructed 
«r  diverted  into  a  dllTerent  ohaoDeL  Jackaon.  FIta 
amatooa.  v.nia81inmana,10WeDd.9.MAm.I>ec 
neiuw. 

Vbe  above  propoaltloDa  of  law  are  supported  bj 
AefiritowlDgauthorltlee:  JenUoa  v.  Noel,  8  Slew. 
fAla.)  1>  OBaO):  Smith  v.  Zaner.  *  Ala.  W,  lOB  (1S1K1: 
BarteT  *■  State,  10  Ala.  am,  ase  iimi:  Norria  r.  Hoyt. 
U  CaU  HT  (Ufll);  Farrell  T.  Bnrlsht.  UCaL  UO(ISBS): 
ITalker  r.  Potomac  Perry  Co.  3  HacArtb.  UO 
(U»);  Joat  V.  Joet,  1  Haokey.  Urr  (USE);  Wunderls  V, 
Wimdarie.  lU  III  ta  U  L.  R.  A.  M  aae>:  Bldun  y. 
Ooe.  Vrnn.flBlukf.  8U  OBtXl;  Doe.  Huddlcabm. 
▼.  I«waby,  I  Ind.  eu  (1818).  Smith  dud.)  016  OSSOI; 
PnreiMBr.  mckelaoD, Mlowa, SOB (lEU); 8temple T. 
HermnHtbooBer,  3  O.  Greene,  4C8  (USD)  Vrr, 
TauKban.  v.  Smith, »  Dana.  BS  llttO;  Hoot  t.  War- 
ntcke,  Bardln  (Ef.)  SI  (Wt):  BImoodoiS  r.  Chr- 
mlehael.  S  litt.  iSj.)  HIZ,  U  Am.  Deo,  M  nBtSl: 
fltevenaoo  T.  Donlap,  T  T.  B.  Hon.  13t  rieeil:  Trimble 
•e.  HarrkoD.  1  B.  Hon.  14D  ilSMIi  White  T.  White,  E 
Met.  <Er.i  I»  lUCBI;  Teaker  v.  Yeaher,  i  Met.  lEr.i 
4  U  Am.  Dee.  CaO  (IWH;  Guyar  *.  Smith,  »  Ud. 
31L.R.A. 


Am.  Deo.  WO  (1861);  Buohanan  t.  DeAon, 
1  Harr.  *  O.  ao  (U^;  Slater  t.  N^buo.  IS  Plek.  3U. 
MS  iiaU):  Flper  v.  BIohardaoD,  B  MM.  UT  (IBU);  Wfl. 
Tobej,  II  Ptok.  m  (UW;  Foaa  v.  Criap.  N 
Pick.  IM  (ISSai;  Wacker  v,  Waoker.SI  Uo.  UB  ilffiS); 

T.  DeoD.  H  Uo.  U  (UK):  Vtaaar  v.  OleiHns. 

(Mb.)  SB  3.  W.  444  (IBtB);  UoDtsomery  r. 
Dorlon.  T  N.  H.  471  (UE):  BIleDbelmer  v.  Hefleman, 
«e  Barb.  874,  STT  aBT8);  Kllfoy  T.  Powera,  1  Dem.  IN 
OaSli;  Re  Beok.  Bl  M.  T.  aB.MB(ieBO):  UtckT.UIok, 
io  Wend.  BTB  (1838):  Jaokaon,  Pits  Stinmona.  T.  Flla 
BImmona.  10  Wend.  9,  t4  Am.  Deo.  VB  tURI:  Bn*- 
Hahbee  V.  Helmntb,  T  N.  T.  Le«al  Obs.  IBB.  IB*  nUttft 
OrerlDB  V.  Buiaell.  SB  Barb.  BBS,  MB  OBSO):  Beok  T.  ' 
McGlllte.  B  Barb.  86  (ISBO):  Jackaon.  GeiueTOOrt,  T. 
Isuoa.  a  Jobni.  Caa.  IGB  (ISU2);  Re  Leete.  4  Bdw.  Ch. 
SBB,  tor  (1644):  People  v.  ConUln.  SHIU.flT  (1S41li 
Heenar  T.  SrooklTn  Benev.  Boo.  SB  Barb.  SBBaBBIl; 
lArreau  t.  Darlgnon,  B  Abb.  Pr.  N,  8.  aST  (UBBi; 
Hooert  t.  White.  S  Jofana.  Cfa.  SBD  (ISO);  Beoaar  v. 
Ifiiller,  U  Jonee*B.IlB  OSIVl;  I^moh  r.  Clarke,! 
Sandf.  Ch.  SSS  (1B4«):  BantaT.  Walker,  B  Barb.  Ch.  44B 
(ISIB);  HoOutbT  T.  Harsh,  t  V.  Y.  m,SHaeSlK  Pai^ 
lab  r.  Ward.  18  Barb.  MB  (IBB6);  Bedpath  T.  Blob.  S 
Sandf.  TBflBlBI;  People  T.imn,  n  Wend.  US  ilHBB): 
HcOreffor  r.  Comatook,  8  N.  T.  4BB  rlBBO);  Jackaon, 
Doran,  v.  Orem,  7  Wend.  88B  (1881);  Wadiwonb  T. 
Wa&worth,  U  N.  T.  B7B  (I8H):  If  unro  t.  Mercbant, 
nN.  T.SdBBB);  AtfclDav.  Cron,  B  Ifed.  Bq. ZOT,  OO 
(1848):  Copelaod  t.  SmdIs,  1  Jones,  L.  70  (UBS);  Camp- 
bell r.CBiopbell,BJoi>e«.  Ha.  *tB  (IBBUi  Den.  Paul, 
T.  w^ard.  4  Dar.  L,  MS  (IBBB);  Botberfoid  r.  WoMa, 
S  Hawks,  ns  OMOi  Jaohaoo  t.  Buna,  •  BInn.  7> 
(ISIO):  Halffh  t.  Haigh,  •  IL  L  IS  (UBS);  IsmreM  r. 
Jenney.  1  Speeia,  L.  88B.  MB  (ISWi  HoCkw  t.  Qal- 
braltb,  T  Blob.  L.  14,  H  OSSBI:  Bldiards  r.  irOanlel, 
t  HIU,  Oonat.  18  (ISU):  Bonaa  t.  FrankUn.  8  Brev. 
888  (1810):  XcOennchan  T.  kfoClenAirban,  1  Strobh. 
Bq.  VH.  an,  47  Am.  Dec  IBB  {UfT);  Treaennt  t. 
Oaborn.  S  Brer.  IS  (ISIS^  Boott  T.  Ooben,  B  HoU  * 
H'C.  ias.  W7  (18X0);  Dnpont'  T.  Pepper,  Baip.  Bq. 
S  ilBHl:  Baker  v.  Sby.  B  HaMk  St,  BBdBTUiHnikler. 
Sbadden.  Z  Swan,  41,  4B  llBSQi  BmmeU  *.  Bmmett, 
14  Lea,  888,  HI  (IBM):  SlrtfaeT.  Haaterllnc.  K)  Tex. 
H6  (WBI);  Barday  T.  Cameron, n  Tex.  98  (18B0);  An- 
drews r.  Spear,  4B  Tex.  MI  lin8)t  Hubbard  t.  Good- 
win. Kennedy  T.  Ooodwlo,  8  LeiKh,  4SB.  Ut  (IStS); 
Com.  T.  Brlatow.  6  OaU  (Ta.)  BD  (1808);  BMd  T.  Bead, 
t  CUI  (Vh.)  ISO  (1801):  Sands  V.  Lynham.  ROtatt  91. 
Bl  Am.  Bep.  8(8  (]87«i;  ValrfBX  T.  Hnotsr,  11 U.  S. 
7  Cranob.  BBS.  3  L.  ed.  U8  (UlBi;  MoCreery  V.  Somer- 
TlDe.  a  U,  a  B  Wheat.  SBi, «  L.  ed.  108  (UH);  Lery  y. 
UoCartee,  81 U.  B.«Pet.  lOl;  8  U  ed.  884 I18B);  Blight 
T.  Bocbester,  10  U.  S.T  Wheat,  sat.  fil-  ed.  aB(18»)t 
CrCM  T.  De  Valle,  1  CHff.  188  (IBBO);  Bnmagb  ▼. 
amth.  BS  FBd.  Bep.  SIT  (1881):  Spiatt  v.'Bprwtt  18U. 
B,  I  Pet.  SIB,  7  L.  ed.  m  ilKS), »  C.B.4Fet.88a.TL. 
eO.  8BT  OBBO);  Orr  V.  Hodfraon.  IT  n.  B.  1  Wheat.  488, 
IL.  ed.QXlSlB)!  Dumoocel  T.Dumcoicel,  IBtr.  Hq. 
Bep.  M  (1848);  Colllngwood  T.  Pace,  1  Vent.  411 

(IBM),  1  Eeb.  an  (1S4G). 

The  oommon-law  rale  preyaDa  In  equity,  for  the 
reason  tbat  equitable  ealatea  are  aubjeot  la  the 
aama  modea  and  condltlODa  aa  ooireapondlos'  legal 
estates.    OOB  T.  J>»  Vail*.  • 


)rwttltMMnipt 


m  Iowa 

fkvor  of  iaterrenera  in  an  mnttj  prooeedlng  to 
determliio  the  ownersblp  of  cerlalD  real  estate 
of  wbicb  Xavtcr  Huott  died  adaed,  wbtch 
recognlie^  ^^^  claima  of  iDtervenen,  who  were 
alieo  beirs  of  decedeDt.  AJJlrmed. 
Tbe  facta  are  aialed  In  tbe  oploloD. 


COCXT. 


Oct.. 


Mam.  JoDwa  *  Fnllan,  for  apprllanta: 

Tbe  commoo-law  doctrine  that  an  alien  bad 

no  Inheritable  blood  had  been  adopted  aa  th« 

law  of  tbe  land  before  Ibe  adopUoB  d  oor 

Coostituilon. 

BUmpU  f.  EervUnghmmr,  8  Q.  Oteene,  4S». 


the  dfaoent  beiveen  peiaon*  wbo  are  oapaMeof 
taking  and  tmnamlrtlnc  land  br  Oeaoenii.  If  umj 
r.  Eellr,  n  Ind.  a  (IBHi. 

Bo  ttMt  ofaadren  at  a  parent  atUl  allre  oaDnot  de- 
rive an  InberllanoevbeD  inch  parent  la  Id capublenf 
aoqulTlnvtlkatlDberltanoeonBOoouDtof  alleoam. 
Vallter  y.  Potooiaa  Vbct;  Oo.  S  HaoActb.  M)  il3ra>. 

Bt«d  a  natiiral-boni  tultfeat  cannot  take  bj  rep- 
laatPtaHon  from  an  alton.  bwauM  an  alien  haa  no 
iBberttable  blond  tbniush  vhloh  a  title  oaa  be  d». 
dooed.  JtnUna  t.  Noel.  8  Sieir.  (Ala.)  7>  (iXHll; 
Btemida  t.  Hannlnaboiuer,  a  0,  QTeene,  108  fI3U): 
GhmpbaU  v.  Oampbrll.  S  Jonea,  Bq.  SU  ilBWi;  Ho- 
Oooasban  v.  HoClenaflian,  1  Btrobh.  Bq.  SB,  SBi, 
«AB.Dao.lK(l8tT). 

In  Ijunltart  T.  Paine.  T  U.  S.  S  Cranoh.  tr,  t  L  ed. 
RT  ilBDU.  It  WBi  aald  to  be  queatfonable  whether  a 
Brftlab  idtdeot.  bom  In  Borland  In  the  year  ino, 
and  who  alwaja  realded  (here.  coaU,  tn  tbe  year 
'  ITW.  tate  and  hoM  landa  In  Ttiiilnla  ty  aeaocnt  or 
br  devlae. 

In  a  later  caae,  the  clrautt  court  held  that  a 
Brttlab  lubleot  ooutd  not.  In  the  jear  ITUB.  hiberlt 
landi  In  ihe  United  Statea  Irom  a  dtUen  of  luch 
atate.    Oontae  v.  Godtrej,  ICranch.  C.  cmtUOB). 

80. Id  Bead*. Bead. E  Call  (TdUO  (1801). tt «a« 
heM  that  a  BrtUab  auWect  wbo  waa  bom  betore 
tbe  Berolutlon  oonld  not,  prior  to  the  treaty  of 
UM  between  the  United  Statea  and  Qreat  Baitaln, 
Inbsrtt  landl  In  Ibe  United  Bta  tea. 

Upon  tbe  ilcDlnK  of  tbe  Deolaratjon  of  Inde- 
pendeooe  all  Britlah  lubleota  became  ajieoa  to 
the  United  Biatea,  and  thererore  Incapable  of  tah- 
iDv  br  deaoent.  Oom.  v,  Briatow,  ■  Call  (Ta.)  00 
(UOSV 

And  aa  an  alKo  oannot  Inherit  at  oommon  law, 
aa  be  cannot  Interrupt  ihedeacentof  otbaTa,'Bnd 
tbanitora  the  next  of  Ua  win  In  aueb  a  caae  In- 
berlL  Wnnderie  t.  Wunderle.  Ml  III.  A).  U  L.  B. 
A.  H  (MB);  Bnrllabbee  t.  Helmuth.  T  N.  T.  Uigti 
Ob*,  in.  \m  iieUli  ram  t.  Neibit,  1  HoOord,  Eq. 
KE,  sn  (ISM);  Jaokaon.  Vita  aimmoni.  v.  Tits  Sim. 
nana.  10  Vend,  ft,  it  Am.  Deo.  1(8  lUW:  Bmlth  v. 
Zaner.  1  Ala.  W,  W  dStt);  Stemple  r.  Hermlna- 
honaer,  and  If  oClenasban  t.  XoOeaagban,  oijiria.' 
aoott  V.  cobeo,  a  Nou  *  H'a  ae,  sn  ivm. 

And  Id  auoh  a  oa«e  a  more  distant  relatlret  who 
la  a  dtben,  la  entitled  to  Intiprlt.  Haljburton  /r. 
Kenbaw.B  DeaauM.Bq.l«iiBlDi. 

So,  wbei«  landa  deaoeaded  to  tour  ooparoe- 
nen,  ooe  of  whom  waa  an  alien.  It  waa  beld  tbat 
the  other  thf«e  were  flotttled.  Oonlee  r.  Qodf  re?, 
1  Crancb,  a  a  <n  UOO. 

And  Dothlns  leM  than  a  fHaXn  and  expreaa  ttatn- 
torr  proililon  In  ralatMo  to  land  can  obanae  the 
rule  of  Ibe  common  law.  Btemple  t.  Bermlng- 
bouaer,  8  G.  Qreeoe.  VJi  rlSWI. 

Nonrealdent  all«ai  tberefore  oannot  olalm 
through  an  Inreiiate  prior  to  Ibe  poarinsof  the 
Cnltrurala  alatute.  Nocrla  t.  Boyt.  18  OaL  £i; 
osai). 

II  one  who  baa  been  natnrallied  dlea  leaving  bli 
eldeat  ion  an  alien,  and  a  youoaer  cod  a  ddien. 
tbe  jonncer  aon  Inherlia  taklott  Immedlaieir  from 
hla  fadier.  Campbell  v.  Campbell,  t  Jonea.  Bq.  ta 
ons). 

But  it  one  who  haa  been  oaturallKd  dlea  IraTlnr 
a  nephew,  a  clrlien,  the  ton  or  an  alien  hmtbrr, , 
Buch  nepbew  cannot  Inherit  1o  bis  uncle  wlielber 
bta  father  be  dead  or  Mvlnr,  If  he  cannot  tnke  Im. 
mediately,  and  repreeeniailon  would  of  do  ralua. 
aa  hiafaibwwaaaBaUen.    1M<L  | 

81  L.  R  A. 


Bo,  If  one  who  baa  i 
a  Brandaon,  a  cdUwa, 
alien,  auoh  arandaon  cannot  Inherit,  (or 


lealeairtns 


repteeentlnir  him  will  be  unaTalUnK,    IMd. 

If  the  land  d  ■   ■  - 

_r,  aa  from  brother  ti 
aiel7.or  br  n 

"         7  the  UUe  In 

the  peiaon  fmm  whom 
orlnbertlable 
darlred  from  a  oommoa 
anaUao.  Butit  thefltMla 
aHen,  ao  that  ha  couM  ni 
iDhertied  the  estate  If  llTlna,  thoae  who  could  on  If 
Qlalm  tbrouBhfalmbr  repreaaolatlOD,  and  notaa 
the  nau  Immediate  hein  to  the  deoeaeed  owner  of 
the  eetate.  were  also  peaaed  br.  and  the;  oould  not 
Inherltbj  re prenotatlon  through  thetdoodotrucn 
alien.  Jackaon,  UltaBimmona.  t.  Flia  tUmmoDS.  10 
Wend.  V,  II.  U  Am.  Dec  IW  ilBSSl. 

Tberefore,  If  an  alien  bad  oblldien  born  wltbto 
tbe  Kins'!  dominion,  or  auoh  children  were  nata- 
rallaad.  they  might  Inherit  from  euoh  otb^. 
[Md. 

ChUdren  bom  abroad,  of  alien  parenti  who  aub- 
aeguentl;  became  mklenta.  and  whoae  parenla  tie- 
oame  naturaltied  ottlaen  iMtora  auoh  children  ar- 
rived at  the  age  of  tweoly..ana,  ware  held  entitled 
to  Inherit    BMuar  t.  Vnllet,  U  Jones  ft  &  686 

am). 

Audit  baabeenheldneceaaarrtodteanonreal- 
dent  alien  brother  and  staler  of  a  deoedent  upon 
applloaOon  (or  the  probate  of  a  wlU.  EltfoT  t. 
Fowen.  3  Dem.  IBB  (IBet). 

But  the  dlsabllltr  doea  not  extend  toperaonal 
prupertT.  Beak  T,HaGlllla,aikrb.3SilSSDi;  Heak- 
inn  T.  Cromwell.  B  IT.  T.  ISB  ilWlJ:  Htsrath  T. 
Bubertaon,  1  Desaun.  Bq.  UA.  MS  UTHi. 

The  oommon-law  rule  eielndlngall  ttadna  tbedr 
deaoent  tbrouirb  unlnberltable  blood  waa  nevar  In 
force  In  the  state  of  Ooimeatleut,  and  tberafore 
Brat  coDslDa  of  the  decaaaed,  notwlthataodlnc 
thdr  relatloDBblp  to  him  throuoh  aHen  aneeatura. 
were  beld  enHUed  to  Inherit,  Oampbell'a  Appeal, 
U  Conn.  m.  !M  L.  B.  A.  m  (U»U, 

It  la  aaettled  prindplein  thaoommon  law  tbat 
the  dcsoent  between  tvotben,  or  between  ■ 
brother  and  slMer,  Is  hnmeffiate.  and  tbe  aHeoase 
of  tbe  tatber  doea  not  Impede  tbe  deacent  between 
children.  Tbe fBtberlsnwdhiflidlferensinnffiitofL 
but  not  madfian  Olgtrtn  hBrtdUaUa,  Lubra  r. 
Elmer.  80  N.  T.  179  (1880':  Smith  *.  HulHsan,  II 
Abb.  Pt.  N.  a  ffia.  441  am';  Bradlev  v.  Dwlgbt.  « 
How.  Pr.aOO  (im;:  Banks  v.  Walker.S  Barb.  Cb. 
tin  il848i;  JauksoD,  Doran.  v.  Orecn,  1  Wend.  S33 
naau:  HcQrPKor  t.  Comstock.  R  N.  T.  M  (18E0>: 
Hcnner  v.  HUIter,  SI  How.  Fr.  219. 181  lU»i:  Camp- 
CampbeU,  B  Jodm.  Bq.  SO  aoSS). 


And  tl 


sUten  Inherit  fi 
parent,  if  living:  and  an  alien,  is  pasMd  b;.    Bon- 
ner T.  Huller.  12  Jon«fl  ft  fi.  EK  rI8TBi. 

And  for  tbe  funber  reaaon  that  ttaer  are  rrepec- 
tire  stocks  of  descent,  and  altenlvm  li  an  Impedi- 
ment only  where  It  oomea  iMtween  the  stock  of 
descent  and  tbe  person  clalmlnrtotake.  Lubra  v. 
Elmer.  80  N.T.m  (1880). 

Ir  sijine  of  the  prndDB  anawerinit  the  deeorip- 
tlon  nl  belts  are  Incapable  of  taking  by  reason  of 
atlenaKe.  tbey  are  dtsretcarded  and  tbe  wbnle  lltle 
ike,  prarlded 


SUTOM  T*  HVO^T* 


betnroald  oot  inbrritaoy  •hare,  but  ibe  whole 
Tould  pHi  to  Uie  heir*  wbo  were  restdeoU  of 
thkttate. 
Hie  inlenUaD  of  tbe  uviog  dauM  of  U)« 

ter  m  imA  eanprllad  to  tnoa  tlw  InberlCanoe 
thiMwh  ui  atlea,    RM. 

Id  luoh  B  CBM  ttta  iDherltsnoe  wUt  Dot  pMi 
Hmnvta  bim,  but  will  pui  br  blm  to  the  next  one 
vbokoompetent.    Banner  t.  Huller.  mpra. 

Ttw  ibnire  rule  waa  beld  not  lobe  ebaDBOl  by  tbe 
■«ir  York  Matutc  of  1780.  whtohebaoiRd  tbe  order 
si  laueDtioaa  to  allow  brotbera  ■odilMen  u>  take 
vliaretberewMDo  tatber  UTlDB.or.tf  llTinc,  he 


ID  alio) 


JT,  ifanMiBh  the   . 
ibadttiedeotaaatooiniDOnlaw.    IMA 

tie  mle  whloh  aaaUea  bTOIbOK  aoni 
htbei.  to  iQberU  of  oaob  other  for  the 
at  Oeueat  betweaa  tkem  la  Immedtair.  appllea 
tntTteo  one  of  tbe  tMfotbera  aod  tba  reprceitnU- 
tlna  of  tba  otber,  and  alao  between  tbe  repreaen- 
KHreiotboth.    Bennei  t.  Holler,  atpro. 

Bnilt  bMbnwltelQ  tbeoaaeof  adeaoent  tiom 
mahi  to  oooalD.  Jackaoo,  Donn.  t.  Qiaeii.  T 
Wmd.nB(1881l. 

^^be  GommoD-law  role  bj  whloA  allena  were  ni«- 
cluded  from  InbeiltlDR  Unda  prevallea  In  tbe  itate 
of  Hew  Tork,  but  wa*  modtDed  bj  tbe  laws  of  lf^^. 
It  ap.  UL    I^nota  v.  Clarke,  1  BaDdf .  Ch.  IS  (ISUk 

ind  It  haa  been  stated  that  tbe  queatloD  aa  to  the 
il(titor  aooniealdeDt  alien  to  bold  property  at 
mnmoa  law  and  UDder  tbe  dTll  law  la  ■  matter  ba- 
twMD  tbe  abBD  aod  tbe  (OTeniment,  and  cannot 
1M  mlcd  In  queatloa  In  a  oollatarel  prooeedlDR  be- 
iTeen  Individ uala.    BamulUat  v.  Saoaevafii.  8!  Cal. 

9a.  1 1  haa  been  beM  that  tbe  proof  Of  alleoace  In  ■ 
nillileral  proeeedlnr  will  not  deprive  an  alleo  of 
nilntala.   Bamlrear.Kent,lCaLn8(lBse). 

Vtien  anatlTeof  New  Tork,  wbo  raakled  and 
vmcdlandtn  tbeatateat  tbettiBeof  theBeTolu■ 
tl1lJI^Jwa^,atwhlobtlmeb•]oiDed  ttaeBrlUaband 
KeontJDDedDDtil  afirrtlie  Declaration  of  Inde- 
peudenoe.  teavlDB  ID  tbe  rear  1T88  wttta  bla  ramllr, 
anfit  bMeldaataon,  tor  Kora  Bootla,batdrtiiBOD 
<h  paaatie,  bla  faniUj  aubaeqqenttr  •ettllnv  in 
ttat  ONUtrr,  ezoept  luali  eldeat  bob,  who  remained 
bdwdauln  pciimwionof  tbe  property  an tlLlBBg. 
■bcD  ba  died  IcavlDK  ahUdi«a,— It  wa*  beld  that 
Uie  cblldnaorauob  eldeat  aoD  wen  eotllled  10  the 
■titeuiiralnatibalT  alien  imolaaandaonia,  who 
nn  (U)di«n  at  tbe  orlslDal  owoer.wbo  by  hi* 
dNibw  to  ooDtlDue  bla  allevlaDoe  tolbe  BMUab 
isnmmnit  became  an  alien.   Oner  t.  Hoar.  ■ 

Bill,  n  iisift. 

Alibonah  In  tbe  oaaai  of  BIythe 
Tn.MilBpri,  and  OarohtyT.  Cameron.  2G  Tex.  183 
IM\  tbe  court  found  chat  the  oommon-la 
tncludiDa  an  alien  Iron  taking  bydeeoent 
tone  tn  Teiaa,  yet  the  more  reoent  oaaea  would 
Mm  10  doubt  The  oonvoUieM  of  auoh  holding,  and 
toilgiiide  that  auoh  rule  did  not  extat  In  (hat  atate. 

Bo,  It  bai  been  held  that  prior  to  Uaroh,  1B8B,  the 
bin  of  Ueilco.  whloti  were  baeed  upon  tbe  olvll 
b*.  sere  In  force  in  TeiHa.  Che  atata  ConatlCutiOD 
ollliii  year  and  the  aoc  of  IMX  togetber  with  i 
tUHeikan  law*,  forming  the  Code.    Barrett 
ttOf.  31  Tei.  IIS,  4S1  (18S8). 

brabi  In  the  aame  case,  It  waa  atated  that  1 
>iaiet  of  INQ.  wbloh  repealed  all  latra  In  (uroe 
Mw  la  Beptember  1,  1881,  and  adopted  tbe  oom- 
■onlavcrf  Kngland  atii  mle  of  decWon,  ao  far 
■  it  aM  not  tnoonalatent  witb  tbe  Conatltutlon 
vtDieaMor  Oongieaa  then  In  foroe. abollabed  all 
■^  lain  nlattnjt  to  alienaga  as  fat  aa  tbey  were  (tf 


•tatgte  waa  to  fix  tbe  rigbfi  of  DonreaMent 
wfdowa  ancl  hein  of  Doorealdent  alkni  who 
bad  heretofore  acqtilred  lands  under  tbe  law* 


Tn  that  OBM  the  oourt  alao  Mid  that  upon  tbe  an- 
eialion  of  the  republic  lo  tbe  United  Staiwln 
IH&uooeof  theolllieiu  of  the  0nIt«lBtBteB  were 
alleni  to  Taiu  and  Pice  ecrto.  and  all cauaea  for  In- 
voking the  common  law  of  England  or  tbe  Con- 
•i]tutloDora«Btutetawaof  Ibeetateoo  Ibeaubjert. 
ilta  between  citlzeoa  of  Texas  and  tbose  In 
r  parlaoftheDnlted  States,  were  awepcaway. 
a  oourt.  however.  In  thai  caae  beld  that  an 
oould  defend  hia  title  agaloat  any  one  bat  tbe 
rnmant,  and  baaed  Ita  dedalOD  upon  tbe  prin- 
aotlhe  common  law,  aa  laid  down  tn  tbe  New 
of  Jackaoo,  Boilth,  t.  Adama,  T  Wend. 


ML.R.A. 


Turk  oaae 
888(1831). 

These  boUioga  would,  however.  an>eBr  to  be 
oootrary  lo  tbe  caae  at  BaPrlego  v.  While.  SO  Tei. 
tia.  188(18*81.  wherein  tfaecourt  beld  that  an.  Uof 
i>lg.  (Tei.)  p.  £38,  note,  aboned  beyond  all 
that  the  oommon'-Uw  rule  that  an 
caacdaacentupon  an  alien  waa  wholly 
Inapplicable  to  the  lepublio  of  Tezaa,  and  that  tbe 
deolalon'ln  HoKlniMy  v.  BavWo,  MIF.  B.  IB  Mow. 
tSB,  IB  L.  ed.  888,  waa  pronoUDced  under  a  total  mfci- 
ippiebenalon  of  the  Mate  law  at  tbe  ttme  tbe  plain- 
lura  Tighta  accrued. 
Tbey  ate  alao  coDtiary  to  the  opinion  o(  the  oonrt 
r.  Botarlmpf,  K  Tex.  an,  ttt  (1878).  and 
of  Andrewa  v.  Bpe«r,48  Tex.  WT.  880 
D  (be  atill  later  eaoa  of  Hanriok  v.  Han. 
rksk.UTaz.tUiinOkn  Tax.  6)8, 001 0884).  88  Tex. 
(18881,  wherein  the  court  exprcMly  held  that  tbe 
iM  atatate  of  ISU,  rafolatlnt  deaoaat  aod  dla- 
trlbation.  waanct  lopealed  by  tbe  adoptloD  of  the 
ODDBtitatlon  of  IBtt.  but  oontlnaed  Id  focoe  notll 
re-eDBeiedlnUtt,aDdthatiliarcIoretbeeoainioB-  . 
law  rule  waa  never  lo  force  In  tbM  atata. 

n.  DjMikMlldt  IJW  ritikt  depenOt. 
Itlaagenenl  mle  of  tbe  ooaamon  lawthattba 
tie  to  real  property  mnat  be  aoqolied  and  paaa 
aooordlng  to  tliel»ne<rita,aiidttaero|*oot  only 
appllea  to  the  aUenauona  and  aoquliltloM  nade  by 
theaotoot  tbe  partlaa,  but  alao  to  tbecatatea  and 
rigbta  acquired  by  opciatton  of  law,  tbe  principle 
originally  appllonble  aa  between  oountrie*  entirely 
foreign  to  Moh  otber  prevatllDg  among  tbe  aiatea 
of  the  Amerloan  Dnioo.  Prom  luob  a  rale  Uie 
doctrine  laaolto  that  tbe  title  of  alloia  to  bMd 
wiihln  tbs  llmlta  of  tbe  aeveral  atalea  la  matter  of 
aute  regulation,  vrundarle  r.  WuDdarie,  IM  TIL 
lalBL.  R.  A.  81(1808). 

The  right  to  Inherit  dependa  upon  the  existing 
Btate  of  allegiance  at  tbe  Umo  of  tbe  deaceot  oan. 
Oraer  v.  Uoag,  )  Hill,  TV  0812):  Inglto  v.  Seltor'i 
anog  Harbor,  m  IT.  B.8  Fet.  98,  T  T,.ed.  817  (1830). 

And  [be  capacity  to  take  mnat  then  exiat.  8em- 
pie  V.  Herminghouaar,  8  Q.  Greene,  MB  (1U8'. 

The  lawa  of  daacent  In  the  aute  of  Mew  York  em- 
braoe  and  make  no  dliAlnctlon  between  a  natire- 
bom  and  a  naturallaed  oltlien.  and  tbe  queaUon, 
Who  are  entitled  to  InbetltT  mnat  be  determined  by 
the  law  and  tbe  facta  exiatlng  at  tbe  lime  of  tbe 
death  of  tbe  Inteatala.  I^rreau  *.  Davlgnoa,  S 
Abb.Pr.N.B.8V  (ISSfi. 

in.  Power  of  (Aa  iCafet  Eo  reirobitc. 
Each  stale  haa  tbenndoubled  right  to  enact  lawa 
regiilatlor  the  dtacent  of  a  aucceaaion  to  property 
wlUIn  111  limits,  atirt  to  permtt  Inheritance  by  or 
fmm  an  alien.  Harley  v.  State,  «  Ala.  t».  «St. 
(1807);  Re  Gllll  btato,  78  Iowa.  (98,  8  U  B.  A. 
120131101:  Ht-Cieiiagiian  v.  McClenagban,  1  Stiobh, 
Bq.ae,SiI,(T  Am.l>ecSaa  (UtT). 
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astica  ud  good  hlth  Rqnired  our  legUatnre 
o«B*ct  AeMTlngcl&uae  to  protect  the  widow 
and  beira  ot  aoch  nouresidetit  alien*  and  tba 
true  coDBtnictlon  of  Mid  aectloa  UDdoubtedly 
meBDi  DonreBident  aliens.  Tbia  act  doe*  oot 
applj  to  resident  alieaa. 
Sing  ¥.  Ware,  lupra. 
Mean.  Wllaoa  *  Hinkle  for  sppelleM. 

Buc  vben  ■  Mate  loakaralleDt  capable  of  takiUB 

lands  by  UesoentTlthln  its  own  terrltoryjtbr  no 
misna  makea  rjiem  olDzeiiB  of  tbe  Ooited  BUUs, 
Dor  doea  It  give  tbem  any  capacttr  lo  take  by  de- 
Kent,  or  !□  an;  otber  capaoJty  vbslerer  ia  u>j 
otber  state,  oaob  itata  baviag  tbe  undoubled  rigbt 
to  regulate  Ihe  lav  of  descent!  irlthla  Its  owd 
limlta.  MoatBOmeiTT.  DoriOTi.TN.  H.  USaaaSl. 
In  Enftllshbee  t.  Helmuth.  T  N.  T.  Iciral  Obe.  IM. 
'  180  (1849).  tbe  oourt  Hated  tbac  the  Leirlalature  ml«bt 
remove  tbe  dlmtdHty  of  an  alieo  beir  and  authorizn 
bim  to  take  ■■  bydescebt,  but  tbat  the  state  oould 
not  bf  apeolal  act  autboiiie  an  alien  or  nearer  klo 
to  take  to  tbe  ezoluiloo  of  a  dtlzea  of  kin  more  re- 
mote, as  ttironld  be  deyeattaiKaD  heir  nbo  hadao- 
qulred  a  title  undM  tbe  genera]  law  of  Inheritance, 
tMit  tbat  wberethere  were  no  helra  wtio  could  be 
atlected.  and  the  pivperly  waslQ  or  must  go  to  tbe 
people,  the  leglelanin  had  tbe  power  to  autborlie 
tbe  party  to  takeai  by  desoent,  oc  In  any  otber 


In  Jackson,  People,  t.  Bta,  6  Oow.  8U  (Iffll),  It 
waa  held  that  a  Rrant  of  landa  to  an  alleo  soldier 
for  mill  tar;  Bervloesdiirlaa  the  BevolBtiDDar;  war 
enabled  tbe  belra  of  anob  soldier  who  died  daring 
tbe  war  to  Inherit  even  tbougb  tbey  were  aliens. 

Bo.  in  the  oaae  of  Wamell  v.  FInob,  IS  Tex.  U8 
(18SG).  It  was  held  tbu  Uie  allea  beIr  of  one  wbo 
.  had  fallen  wlib  eltber  of  oertAin  petsona  specdally 
named  (herein  could  held  undra  a  >niit  of  land 
tiomtfaeKOvemmentdiraetly  to  tbe  betr,  and  that 
where  tbe  inant  from  tbe  Boyemment  was  to  tbe 
belr,  If  not  In  conlraTentlon  Of  law  nor  obtained 
tbrougib  rraud,  auch  heir  oould  takeand  bold  under 
tbe  erant  aa  well  aa  If  be  bad  been  a  citizen,  but 
Bucb  was  tiot  tbe  case  If  the  alien  belr  olalmed  by 
deeopnt  eaat  ftnm  tbe  father;  and  that  if  the  father 
was  tbe  grantee  tbe  alien  belr  could  neither  take 
nor  hold  landa  bj  suob  title. 

Where  a  patent  was  sranted  In  tbe  year  ISIfl,  "to 
the  beira  of  an  Intestate"  dylnBlnlB35.lt  waa  beld 
ihat  BUeb  patent  Inured  only  to  tbebeaeflt  ol  tbose 
wbo  were  bit  belts  at  the  time  of  his  death,  and 
did  not  Include  tboae  wbo  became  biB  belra  before 
the  patent  byteaaonof  tbe  removal  of  their  alleo- 
nire.  but  that  wltb  respect  to  tbe  grants  of  tbe  leg!' 
i^lature  to  the  belra  of  those  wbo  fell  wbUe  serving: 
under  a  certain- named  person  In  tbe  war.  It  was 
otherwise.    Homsliy  v.  Baoon,  20  l^i.  HS  OSBl). 

In  HoUlman  v.  Peebles,  1  Tei.  WB I1R48).  the  ques- 
tion was.  wbetberaforelirnoolonlatwbo,  underthe 
cutonliatlon  laws  of  IfSB  bad  received  a  league  of 
land  aa  the  bead  of  a  family  from  the  government 
of  Mezloo.  but  never  at  any  ttane  bad  a  permanent 
domldl  norlDtioduced  bis  property  Into  tbe  coun- 
try, and  Anally  adandoned  tbe  same,  waa  entitled 
to  bold  tba  landa  so  teeelTed  by  him  under  tbe  laws 
of  the  ookmtaatlon.  and  whether  tbe  plaintiffs,  aa 
aliens,  were  dtasbled  from  continuing  the  action 
to  recover  the  proi>erty.  The  conrt  beld  that  be 
bad  no  power  to  hold  suoh  lands,  and  that  under 
tbe  laws  of  Heiloo,  hU  beJta,  being  aliens,  could 
not  maintain  the  action  as  tbey  bad  no  title  by  In- 


BoMnsoB.  J.,  delit«r«d  tha  oplBioo  of 

tlie  (x>ait : 

Tbe  facta  admitted  bj  tbe  demnnaan  lub- 
atantlally  aa  followa :  Xayiec  Huott  wai  oa 
alien,  but  a  resident  of  JeSemn  oonn^,  in 
this  state.  In  Harch,  1870,  be  acqiilred  the 
absolute  title  to  140  acres  of  laiid  In  thM 
ooniity ;  and  in  Beplembei,  IBOS,  be  died  in- 

the  law  In  18SS,  and  nnder  which  tbe  giant  In  qnea. 
tton  was  made,  and  upon  tbe  general  poUoy  of  tbe 
goveramectin  relation  to  tbe  rlgbtot  property  In 
lands  granted  tor  colonization,  (be  heir  ot  an  In- 
testate, do  m  lolled  out  of  tbe  republto  of  Hezloo, 
could  not  acquire  Utle  by  Inberttanoe  to  landa  o( 
tbelnteatate  wtaodledlntbeprovtnoeof  TbxM. 


80,  m  Tatea  t.  Uma.  10  Tez.  1«  OffiB].  It  was  held 
Ibat  andartfaegenaral  principles  wbloh.  pervaded 
SI  L.  R.  A. 


In  King  T.  Ware,  IB  Iowa.  VT  (1880),  tbe  defendant 
averred  that  Ihe  Intestate  was  a  noniealdent 
alien,  and  that  eight  of  hb  eblldren  wen  foreign 
aliens;  that  two  of  htssoiB.  reeldent>and<iltt»na 
of  that  state,  loherlted  Ute  whole;  that  anbee- 
qnenlly  one  Of  Suob  sona  died  teavlng  bli  Sluue  to 
bla  widow,  who  with  the  survivor  of  snob  two  aona 
sold  to  the  defendant,  lite  plainUlt  claimed  tttla 
to  an  undivided  fnlerest  by  Tlrtne  of  a  porcbaae 
from  one  of  tbe  nonresident  allea  ohUdren  (d  tbe 
Intestate.  n>e  oonrt  held  that,  tbe  Utle  of  the 
Inteatate  having  been  aoqnired  by  him  by  patent 
fnim  the  Unltsd  Stataa.  be  tMA  an  aalate  of  iDberi- 
tance,  tbe  act  of  Ooagnm  of  March  8, 18U.  and  tbe 
act  supplementary  tbereCo  approvad  on  the  same 
day,  which  provided  f(»  tbe  adrntalon  of  the  Btaiea 
□f  Iowa  nod  Florida,  Into  tbe  uoioo  of  atates.  eon- 
talnlngan  ezpreM  ooodttlon  that  anob  elates  should 
provide  by  an  ordinance,  brevooatile  without  the 
consent  of  the  United  Btatea.  that  snch  states  should 
never  "intertete  with  the  primary  disposal  of  the 
■on  wlthlo  tbe  same  by  tbe  Dnlted  atatea,  or  with 
anyregulatlonatJoBgreHmlSbt  Dnd  necessary  for 


cbasera  thereof,"  tbe  prorlao  bebig  aooepted  and 
approved  t^anaotBDd  <«41iiai>oa  of  tbe  geneni 
asaembly  of  that  state,  JaDnair  15,  UlS. 

Id  Blakealy  t.  Chywood,  1  Or.  nv  (19ia,  tbe  qnta- 
tlonwas  as  to  tbe  power  of  tbe  bein  to  Inherit  bnd 
wblob  bad  tieen  patented  tinder  tbe  donation  aot 
to  an  alien  wbo  had  declared  his  intention  to  be- 
come a  naturollaed  citizen  of  the  United  Statts. 
but  had  died  prior  to  uaturattintlOD,  Tbe  court 
held  that  his  death  did  not  render  tbe  grant  void, 
and  that  the  UaltM  StHtea  tiod  no  title. 

lestlon  In  tbe  above  caae  (I  <  of 


the  d 


a  act  of  18H0>  p 


Bball  be  entitled  to  a  patent  for  landa  granted  by 
tbls  act  until  he  shall  produce  to  a  surveyor  gen- 
eral of  Oragon  record  evldenoe  that  Ida  naturali- 
zation as  a  dtlien  of  tbe  United  States  has  been 
completed,  but  11  any  alien  having  made  bis  deo- 
larattoQ  of  Intention  to  lieoome  a  oltiwn  ot  the 
United  States  alter  the  passage  of  this  act  shall  die 
before  bis  naturalization  shall  be  completed,  the 
poBsconory  right  acquired  by  blm  under  tbe  pro- 
vlilobs  of  tbls  act  shall  descend  to  bis  betrs  at  law, 
or  pass  to  his  devisees,  to  whom,  as  the  case  maybe, 
the  patent  shall  Mue. 

In  Vare  v.  Wlsoer,  I  HoCrary,  tt,  8B  (1888).  the 
land  was  originally  entered  upon  by  a  nonrealdent 
alien  to  whom  patents  were  Issued,  wbo  died  In 
July,  isn.  leaving  eleven  children,  two  of  whom 
realded  In.  and  were  cttixens  of.  the  United  States 
tbe  remaining  olilldren.  except  two,  belngDODreal- 
dent  aliens.  Tba  queetloo  was  raised  aa  t«  the 
rights  of  two  of  Ihe  daugbtem  who  married  two 
brothers  bom  In  Canada,  of  parents  wbo  were  na- 
llve-t)om  oltlieaB  of  the  United  Btatea,  who  iMid 
emigrated  to  that  oountry,  but  bad  neverformally 


EA«ro>  T,  Boon. 
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tMtela,  iMTfttf .  •  widow,  but  no  cblldran. 
Antaog  liU  TOrTiviiig  reUtivea  wers  •  oeph- 
BW,  Cnarlea  Eutoa,  uid  two  ofecea.  Hut 
Pox  and  Jwie  Miller  (all  of  wLomarecitizeDB 
of  the  Doited  Statea  ko6  cblldreo  of  hi«  sla- 
tera,  now  deceaaed),  and  three  aUten,  and  a 
nephew  (who  la  the  only  aurviring  bod  and 
beir  at    a  deceaaed    brother,  all  of   whom 

noouDoedtlMfralleirlaDoe  to  the  American  pOTeni- 
mral,  aDd  U  woa  not  ilKiwn  that  the  iodi  hid  CFsr 
iPDounaei)  tbatr  allerianae.  Both  the  lather  and 
tbeMuaweraengasedln  boAieaa  InCaDada.  and 
TOted  tbeteopon  thatr  prnvertrqaallttaatloiia.  bat 
tbe  father  alwan  raf oted  to  take  the  oath  of  alle- 
(taaoe  (o  the  Britkh  coTernment.  !nie  oomplaln- 
ant  waa  tbe  owner  of  tbe  premleai  t>;  purcOaiw  of 
tbe  InteTcat  of  the  two  children  of  Ue  deceaaed. 
wbomldedtntbestBteand wei«attianiB,and  the 
dafmdant  waa  tbe  owner  bj  purebaae  of  tbe  loter- 
(•tD(flTeottheTecaidnlii|rbeirti,lDoludlDKthetwo 
daushtera  who  married  Amertoan  oitiiODa.  In 
i»t  tbe  daceeaed  b7  will  directed  hla  CansdioD  and 


money  arlalDj;  fmn  auoh  aale  tocetber  with  hla 
other  peisonal  eelale'to  be  oolleoied  and  divided 
between  bia  children  abare  and  abans  alike.  Tbe 
ooart  held  that  nettberthe  father  nor  snoa  ever 
«aMd  to  beottlaeDa  of  the  Dnlted  Btatea  within 
ihe  doctrine  of  expatriation,  and  that  tbe  title  lo 
tbe  land  In  ommiTenT  viauid  In  ibe  two  obli- 
dten  who  were  reatdent  cltliena.  and  Id  tbe  two 
dauHbtera  wbo  married  AmertCHD  dtlzena,  each 
beiTift  entitled  to  one  fourth,  and  made  e  decree 
quleilas  tbe  title  of  auoh  porcbaaen.  Bee  alio 
WarneU  T.  nneh.  U  Tex.  IK  affifi).  and  Homaby 
T.Bican.  20. Tex.  AH (IBKI,  lujira,  IT. 
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InJonfer.  McUaalei&ai  D.  8.0)  Bov.  8.  U  L. 
ed.  BDG  (IKT),  It  wu  held  that  In  Texia.  until  an  set 
or  the  leffialature.waa  pnaard  upon  tbe  aob^t  of 
aUenairo.  or  lome  other  proiieedlDg  waa  taken  on 
hebalf  of  tbecoreniDuntdevaatlDg  the  eatatefor 
allenas«,  effect  oould  not  t>e  Blven  to  a  pica  of 
allenwe,  tbe  divlalon  of  an  empire  work^ig  no 
forfelcuie  of  a  right  of  property  prevloualr  ao- 

Id  Ct7CT  t.  Andrewa,  11  Tex.  170  (1BS8(.  draoent 
wucaat  upon  an  alien,  a  <dtlKn  of  the  United 
Slates,  after  tbe  Conatltutlon  of  the  republic  waa 
adopted,  and  the  oourt  held  that  unoeiatlon  bad 
tbe  eBeat  of  maklDB  him  a  oltlKn  of  tbe  atate,  ao 
Blsfall  wltblntbeprovielonaot  theTexaa  atatule 
of  IBia.  reeulatInK  daaoent,  the  rerj  act  of  union 
makiDB'the  dtlaraa  of  each  Bovemmeat  dtlieoa 
Dt  tbe  other,  tbe  rulee  aoatrolllaft  tbe  rlKbla  of 
other  oltliena  from  that  time  opeiatinB  upon  their 
rlirfats,  the  doctilnea  end  rulea  In  relation  to  the 
rlshta  olallena  ceaalns. 

By  tbe  OonatltulloD  of  tbe  republic  of  Teiaa 
altena  were  allowed  to  hold  laud  by  title  emanatlTiit 
dIrscUy  from  tbe  Koreroinent.  aod  ao.  upon  the 
around  that  the  dlvidon  of  the  empire  works  no 
forteltui«  Of  a  rljrht  of  property  prevloualy 
acquired,  ther  were  held  entiUed  to  hold  lands  ac- 
quired by  deaoent  or  purchase  before  the  obaese 
Of  coTemmeet.    White  v.  Babarlego.  IS  Tex.  M3 

amn. 

Id  Wardmp  r.  Jonea.  tS  Tex.  180  (ISSB),  It  waa  oon> 

ai  hdr  of  ber  deceaaed  huaband,  for  tbe  reason 
that  Mie  waa  an  alien  at  the  time  ot  hla  death,  and 
)d  aueh  ever  atnea.  the  rqjublU  of  Texas 
'  o  tbe  VMeral  Union  lo  IBM,  and 
M  wltbln  whlob  tbe  Teiaa  statute  re- 
t«  became  a  elUiea  not  bavlDg 
0  the  uooaninniatlDa  of  tbe  an- 

»iLr.a. 


are    nonrealdent    allena    and     ettlMBa   of 
France), 

Tbf  a  action  waa  brought  by  the  nephew  and 
nieces  who  are  reaidents  of  the  United  StatM 
aud  the  husbBDdg  of  thoae  nieces.  Tbey  ad- 
mit that  the  widow,  who  la  made  a  party  de- 
fendant, la  entitled  to  an  undivided  one-half 
ot  tbe  land,  and  claim  that  EasUra  la  entitled 


In  Barrett  t.  Kelly,  31  Tex.  OK,  tO.  0888),  K  WM 
held  Uiat  In  the  year  18M  the  lawa  of  the  republlo 
of  Texaa  relative  to  allenasre.  ao  tai  aa  tbe  aame 
were  ot  Uexlcan  or  Bpanlah  origin,  were  abolished, 
aodthatalloaoaasfor  InToklnc  tbe  oommun  taw 
of  BnglaiidortbeooDatltotlonaloretatute  lawa  of 
tbe  atate  on  tbe  aaoM  aubjeot  In  sulta  between 
cttlsenaorSteasandtboaerealdlnBln  other  pans  of 
tbe  United  Stalo,  were  awepc  away  by  the  union 
of  tbe  two  ■ovemmenla.  or  rather  by  the  merger 
of  Teiaa  In  the  United  Btatea. 

Bo.  It  baa  been  held  that  a  eltlaan  ot  Ueiico  waa 
not  deveated  of  bw  title  to  laoda  In  Teiaa  by  the 
HerolutloD,  nor  by  the  OonsUtntkiD  or  lawa  anb- 
aequeotly  adopted,  bot  that  audi  dtlien  retali>ed 
tbe  rlaht  to  alienate  the  aame  and  traaamlt  to  bis 
belr^  who  were  alao  dttaena  of  Uextco,  Ux  the 
reaaon  that  the  dlrfalon  of  an  empire  did  not  da> 
atroy  the  rights  ot  property.  Alrbart  t.  Ifaaueu,  M 
U.  S.  tBl,  a>  L.  ed.  £1S  (IS^). 

In  Pettus  V.  Dairaon,  82  Tex.  18.  n  0801).  at  the 
time  ot  the  death  otaaon.  hla  mother  was  an  aHan 
reeldlngln  Eentuoky,  and  before  the  nine  years 
given  to  her  by  die  Conatllutlon  of  tbe  repubUoof 
Texas  and  the  aol  of  ISM,  wfalrh  was  paaaed  tor  Um 
purpose  otcarrylnirontAelnteDtlonoftbeOoostl- 
tutlon.  the  repnbllo  became  a  part  ot  tbe  United 
Btatea  by  Ita  admlnlon  into  the  Untoo.  It  waa 
therefore  held  tbattbe  mother  beeame  a  dtlzeo  by 
reaaon  of  aucb  admlaloD,  and  waa  Capable  Ot  to- 
herlting.  the  queatloD  Ot  alienage  bolnB  elimi- 
nated. 

Tn.  The  tfftet  o/nMvralttatUm, 

An  alien  may  take  aud  bold,  dtapuee  ot  or  trana- 
mli,  by  deaoeet,  any  reel  estate,  aa  an  Individual 
dtlxen,  wben  he  baa  declared  bis  tntentloe  to 
become  a  citizen  of  the  United  8latas  puiauaot 
to  thepiovlaloua  ot  the  naturall^tlon  laws,  and 
when  lull;  natumllKd  hebeoomee  luvested  with 
all  the  rlR'bIs  of  a  native  dtlien  eioept  as  restricted 
by  (he  OooatltutloD  tnim  holding  certain  ofllcea. 
Baker  v.  Bhr.  S  Belsk.  88,  89  (UTl), 

But  the  land  muatbe  acquired  after  tbe  llllnB  ot 
snob  declaration,  and  therefore  tbe  common  law 
will  remain  In  foroe  aato  lands  ptevlously  acquired, 
aa  It  will  also  apply  to  allena  who  have  not  taken 
advantageottheiermaof theaet.  Wrlgbtv.Sad- 
dIer.JQN.T.SiOlIBW). 

Tbousfa  an  alien  be  naturalized  after  deaoent  oaat, 
be  oannot  secure  tbeeetaU,  tor  tbe  reason  that  the 
fee  Will  not  rest  tn  abeyance,  and  that  the  oepeclty 
to  take  muat  exist  at  the  time  the  deeoent  happens, 
aa  naturallntlon  may  oonflrm  a  deteotlve  title. 
but  will  not  oonter  an  eatale.  Stemple  *.  Herm- 
Ingbouser.  S  O.  Qreene,  408  (IBKt). 

Where  a  oaturallieddtlzen  of  tbe  United  Btatea 
devfaed  hla  estate  Id  Ireland  to  bla  brotbera  and 
alateia.and  by  a  residuary  da uae  devlaed  all  hla 
other  property  lo  hla  brotheaa  and  alaten  and  ihelr 
obUitren.and  appointed  trusleea  who  were  aliens, 
giving  them  power  toaell,  and  one  oftbe  Icgataea, 
who  waaa  iiaiiirallaed  dtlaen  ot  the  United  Stalea, 
oluiiDed  the  wholeof  tbepnwortysliuated  In  tha 
aiatea  o  tbe  only  legatee  who  ooald  lake  by  «a- 
acent. thereat  belnit allena,— theoourthatd  (fthav- 
Ing  been  pievlouaij  determined  that  tha  real  eatala 
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'  to  as  niidtvld«d  one- fourth,  and  Mrs.  Fox 
ftnd  Mrs.  Miller  eacb  to  ui  undivided  one- 
eighth,  of  the  lADdi  OT,  in  otber  wordB. 
that  the  three  are  entltlea  to  all  ol  It  which 
does  not  belonK  to  thenldowof  the  decedent. 
The  Blaters  aed  nephew  who  reside  in  France 
filed  a  petition  of  InterveDtlon,  in  which  they 
allege  theli  reJatlonahip  to  the  decedent,  and 
arer  that  each  la  entitled  to  an  ondivided 


K>  owned  br  the  testator  and  iltuated 
Bta tee  did  not  pus  ui'der  the  will)  tbac  ine  vnoie 
Of  suob  prupertj' vested  In  suoti  naturalized  oitlzen. 
BeoU  V.  Cohen.  X  Nott  k  H'C.aiS,  SIT  (188)1. 

Id  Leaiy  v.  Leary,  fiO  Hov.  Pr.  US  (1B71I,  Uie 
owner  of  realesute  died.  leartOBawIdowaiidtwn 
Infant  ohlldran,  all  of  whom  died  abortly  after  bis 
.   Attbe  tlmeot  thedealhot  ' 


Ud.lob 


.elster 


Of  lUIkttaer.all. 
Ued  prior  Co  ibe  deatb  of  Ihu  owner,  and  a  slsier. 
nonreeldent  aliena.  Tlie  oourt  held  that  the  ceiale 
TBSled  Bbaolulely  and  whoUy  In  tbe  OBCuralliad 
tootber  to  the  exotuiloD  of  the  other  brother  and 
alster,  and  thactbelrBuuequentDaturallzalloD  did 
notdevesc  bis  title. 

IlieretroaoUTeettecitof  naturalization  refers  to 
titles  acquired  brpurahase.  and  not  to  a  title  or 
estate  whloh  pacaee  to  an  alien  br  operation  of  taw. 
Beener  v.  Brooklyn  Beoev.  Boo.  8S  Barb.  BBS,  8SB 
IIMIJ. 


dent  alien,  and  a  brother  a  naturallied  oltlzen, 
(OrviTlnK.  and  It  was  held  that  the  latter  wai 
tttlBd  to  hla  reel  evtate.  to  the  eiolusioD  of 
widow,  whoee  mbeequent  naturallj 
letroaotlve  effect. 


had  D 


Natunlliatlonhasnoretroapeotlveetleat.  Vauz 
T.  Nesblt.  1  MoCord.  Bg.  BG3.  8T£  llBZei. 

So.  It  hia  been  held  that  tbe  KiRlwh  natanlln- 
tlon  act  tsiat.  83  TIct.  ohap.  U,  I  SJ,  to  not  letro- 
speoilve.  Sbarp  T.  &t.  Etauveur,  Ii.B.1  Ch.  8<8,  IS 
L.  T.  K.  8.  Itf.  U  L.  J.  Ch.  ue.  «i  Week.  Bep.a» 
ami. 

TIIL  Efsctft^nkiTTtaosiDtthaiiaKsniinilrssliKno 


It  bas  been  stated  that  the  marriage  of  a  dauKb- 
ler.  even  under  age.  la  an  Immediate  emanolpaUou 
from  the  control  of  her  father,  and  by  sucb  mar- 
rla«e  she  has  the  power  of  cbanslnar  her  domloU  to 
that  of  her  buiband.  wblcb  she  could  not  otherwise 
hare  changed  by  her  own  election  during  ber  mi- 
nority.   Feck  v.Toung.Se  Wend.  SIS,  eteSllSU). 

Where,  however,  the  daughter  was  not  of  a 
Iiroper  age  to  oontraoc  matrimony  until  after  ber 
status  In  respect  to  ber  allenlBnce  to  (bii  country 
was  fixed  by  the  cloae  of  tbe  BevoluUon,  It  was 
held  ibat  her  marrlaKe  aubsequept  lotbat  event 
oould  notdp|)rlre  her  of  therlsht  to  Inherit  real 
estate  in  tbe  ITnKed  States.    IM/I. 

In  Shanks  v.  Dupont  £8  U.  B.  8  Pet.  E<£,  T  L.  ed. 
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daushleia,  both  bom  In  that  state  before  tbe  Deo- 
taratlon  of  Independence.  One  of  tbe  dauKblen 
married  a  dtlien  of  that  state,  and  died  In  1802,  en- 
titled to  one  half  o(  tbe  properly  In  question  whloh 
formed  part  of  James  btond  taken  pnss  ration  of  by 
the  Brltisb  In  1780.  To  the  year  1781,  the  other 
dauirbter  married  a  British  subject,  and  went  to 
reside  in  BuKland.  where  she  died  In  IBOl,  leavlnr 
Ave  ohlldren,  all  aliens,  who  claimed  the  other 
Bolety  of  auch  eataie  In  rlgbl  of  their  mother,  un- 
der the  Oth  article  of  the  treaty  of  peace.  Tbe 
oonrt  held  that  they  were  antliled  to  tecorer  tor 
the  reaaon  that  if  the  mother  was  of  full  a^  pte- 
Sl  li.  R  A. 


one-twelfth  of  the  land.  The  demurrer  ia 
founded  upon  the  theory  that,  bb  tbe  Inter- 
venera  are  nonresident  alieas,  tliey  cannot  In- 
herit any  part  of  the  land  In  question. 

The  correctneaa  of  the  ruling  upon  the  de- 
murrer depend!  upon  the  force  and  effect  to 
be  given  to  chapter  B5  of  the  acts  of  the  22d 
Qeoeral  Assembly.  Bection  1  of  that  act  pro- 
vldea  that "  nonreaident  aliens  are  hereby  pro- 


tbe  time  she  left  tbe  ooun  try  ber  birth  and 
.-  constituted  her  a  oltlEen  of  the  state 
while  she  remained  In  the  state,  and  that,  even  if 
she  were  not  of  rull  aire  then,  yet  she  was  deemed 
to  hold  tbe  oitlzi-nshlp  of  her  father,  as  children 
born  In  a  country  contluuina  while  under  aire  In 
the  family  of  the  father,  partake  of  hla  natural 
character  aa  a  cltlEc  :  o<  that  country,  aufl  for  tbe 
funber  Teason  that  her  marriage  with  a  anuab 
subject  dl(l  not  deetroy  her  allesianoe  to  the  state. 

Where  tbe  child  of  a  BritlBh  subject  was  itself 
born  a  British  subject,  but  the  father  became  en- 
Utled  lo  ctilEenshIp  of  tbe  United  Stales  by  forae  of 
the  treaty  of  ITM,  and  suob  oblld  removed  to  Bog- 
land  aod  married  a  Brltlsta  subject  and  permanently 
settled  there.  It  was  held,  on  tbe  death  of  tbe 
father,  that  auch  oblld  oonld  not  take  tbe  lands  by 
deecent  from  tbe  father,  at.  by  the  laws  of  Ken- 
tucky, it  was  held  that  the  sod  had  elected  to  ad- 
here to  Bncatn  and  waa  Iberefoie  an  alien,  and  no 
title  passed  by  the  deed  of  an  alien  dalmlnc  by  de- 
■ount  Ihrouirb  the  father,  who  was  a  oltlaeii.  (o 
lands  situated  In  Kentuoky.  Trimble  T.  Hantsun, 
1  B.  Moo.  UO  illHO). 

In  De  Geafroy  v.  Bins,  IBB  n.  B.  ttS,  38  L.  ed.  40 
aeeOl.  a  cltltea  of  the  United  States,  a  resident  of 
the  District  of  Columbia,  died  Inteetala  In  ISBB.  the 
oomplalDania,  hli  nepbewa,  beioB  noniealdent 
aliens,  children  of  a  deeeaaed  sHter  of  tbe  Intestate, 
who,  a  resident  cltlaen  of  the  United  State*,  mar- 
rledanallen.andreeldedaiidaiedabroad.  niede- 
wlth  one  exoeptloD.  the  btotfaera 

■-  -  —  the  oomplalnanta,  and 

tbe  United  States,  ei-* 
itTled  a  BtltiBh  subject  and    . 
nilded  abroad  with  him.   The  oomplalu  ants' claim 
tor  a  sale  of  the  property  aod  a  dl  vMIoo  of  tbe  pn>- 


tbey  w 


on  tbe  ground  that 
Incapable  of  tHklnr  from  tbelr  uoole. 
of  tbe  Dlitrlot  of  Columbia  sus- 
taining the  demurrer.  Thisdeclslon  was,  however, 
overruled,  ttaeoourtboldlugtheoomplalaaotaentJ- 
tlsd  (o  Inherit  under  tbe  eitstlns  laws  of  Maryland, 
there  being  a  plain  ImpUoatlon  that  property  In 
the  Distrlot  of  Columbia  and  In  the  territories 
might  be  acquired  by  aliens  by  Inherilanoe  under 
eilsilnit  law«:  and  no  property  could  be  acquired  by 
those  In  the  District  by  Inberltaooe except  by  virttM 
of  the  law  of  Maryland  as  It  existed  when  adopted 
by  the  United  States  during  the  eilslenee  or  the 
oonvention  of  ISOO.  between  Franoe  and  tbe  United 
States,  or  under  tbe  Ttb  article  of  tbe  convention 
of  ISflS.  between  the  same  govemmenta. 

In  Ludlam  v.  Ludlam.  SI  Barb.  <»  11880).  Af- 
firmed 26  N.  7.  SES.  8*  Am.  Deo.  1B8  a888l.  It  was 
held  that  a  son  of  an  American  dtlmn  tram  In  a 
foieltm  country  of  an  alien  mother,  of  wbtcdi 
oonncry  bis  father  waa  only  a  temporary  leaMent, 
waa  ■  United  Btatee  dllien  and  therefore  entttled 
to  inherit,  tbe  duration  of  tbe  father^  resMenoe  la 
■uoh  foteign  eonntTy  not  being  material  eo  bmg  as 
it  was  not  perpetuaL 

See  also  De  Wolf  r.  Htddleton  <&.  LI  ante,  Ui 
(18B6),  from  which  case  It  would  seem  a  person  bj 
beoomlog  a  domiciled  realdentofatorelgneoontiT 
becomes  an  alien  within  the  operatloa  of  tbe  law 
excluding  allsot  from  Inherilanoe.  E.  W. 


Burar  T.  Huon. 
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hiblted  from  kcqairlng  title  to  or  Uklni;  or 
koldiog  aoy  luiiia  or  ml  eatate  in  tbli  at&te 
b;  doaoNit,  devise,  puicbwe,  or  otheririse 
only  as  herelDafter  provided,  except  tliat  the 
widow  and  beire  of  alletia  wbo  have  hereto- 
fore acqalred  lande  Id  tbia  state  under  the 
Uwa  ttaereof  may  bold  sach  landa  by  devjae 
or  dcaoent  for  a  period  of  ten  years  and  no 
loDger,  and  if  at  the  end  of  aucb  time  herein 
limited  auch  landa  eo  acquired  bare  not  been 
■old  toa  bona  flde  paretaaaer for  Talue or  lucb 
alien  belre  have  not  become  realdenta  of  this 
■tale,  auch  landa  shall  eacheat  and  revert  to 
the  iiaie  of  Iowa.  .  .  ."  The  appetlaota 
eoDteod  that  thli  act  doea  not  apply  to  resi- 
dent alieoa,  and  that  the  determinatloo  of 
tbli  caae  ia  governed  by  the  law  as  announcM 
in  Sing  t.  Ware,  B8  Iowa,  BT.  Borne  streaa 
It  also  placed  upon  section  22  of  article  1  of 
iha  CoDititutioD  of  tUis  state.  That  proYldea 
tbat  "forelgnera  wbo  are  or  wbo  may  here- 
after become  reaideols  of  thla  atate  ahall  en- 
]ey  the  same  rights  to  respect  to  the  porsea- 
tloa,  enjoyment,  and  descent  of  property  as 
DUive-twm  cltizena."  We  do  not  think  that- 
pmvUion  baa  any  application  to  the  coDtro- 
itnj  in  this  case.  It  applies  only  to  for- 
eigners who  were  at  the  time  of  Its  adoption, 
tx  who  tbereafter  became,  residents  of  tliia 
Hate,  It  la  conceded  by  the  partlea  to  tbia 
action  that  tbe  decedent  acquired  a  perfect 
title  to  Uie  land  in  queatlon,  and  the  con- 
troreny  ia  solely  over  the  rlrht  of  nooiesl- 
dent  aliens  to  Inherit  land  aituated  in  Ihli 
Hate.  In  the  caae  of  King  v.  Wart,  nipm, 
the  mle  waa  recognized  that  in  the  absence 
of  Ucenw,  by  atatute  or  otherwise,  an  alien 
eaDDOtacquireor  hold  realty,  and  It  was  held 
tbat  the  nonresident  alien  children  of  a  de- 
ceaaed  ali«n,  wbo  was  also  a  nonresident, 
acntd  not  Inherit  an  Interest  in  land  in  this 
Hiie  of  which  he  died  Eelaed.  But  tbat  de 
cialon  waa  baaed  upon  sections  3488-2499  of 
Uie  Revision  of  IBOO.  which  have  been  held 
in  Kveral  cases  not  to  confer  upon  alien  non- 
Rsldenta  of  tbe  United  Siatea  the  capacity  to 
loberit  real  eatate. 

The  claim  of  tbe  appellanta  tbat  chapter 
tt  ot  the  A.cts  of  the  22d  General  Assembly 
does  not  apply  to  resident  atlena  cannot  be 
tnitalned  to  tLe  ezlent  claimed.  It  is  true 
It  tefere  to  the  right  of  nonresident  aliena  to 
aeqnire  and  bold  real  estate;  but  the  clause, 
'except  that  the  widow  and  heirs  of  aliens 
who  have  heretofore  acquired  lands  in  this 
Hate  under  the  laws  thereof  may  bold  such 
lands  by  devise  or  descent  for  a  period  of  ten 
jeus,'  TefcTB  to  widows  and  heirs  of  atlena, 
wilhont  restriction  aa  to  tbe  place  ot  resi- 
dence of  tbe  widows,  the  heir*,  orthe  aliens. 
It  is  not  material  to  the  acquirement  uf  title 
onder  that  provision  whether  the  widow 
ud  heirs  are  ullena  or  ore  nonrealdents,  or 
wbetber  the  deceased  alien  waa  a  resident 


Ifai 


afor- 


tUs  state,  bis  widow  and  heirs,  wherever 
thty  may  ivslde,  u>d  whether  sliena  or 
Uy  take  title  to  tbe  land  by  devise  m  __ 
Htnt  Tbe  words  *w1m  have  heretofore 
Kqalnd  land  tn  this  sUt*"  refer,  not  to  the 
'irldowa  and  beirs,"  bnt  to  "aliens."  The 
right  la  fivsa  to  Um  widow  and  helia  of  aliens 
WLRA. 


__  toko  title  after  the  act  took  effect  when  tbe 
alien  from  whom  they  claim  bad  acquired 
the  title  before  the  act  look  effect. 

We  conclude  that  tbe  demurrer  woa  prop- 
erly overruled.  Tbe  decree  (rave  to  each  of 
tbe  intervenen  an  undivided  one-twelfCU  of 
the  land  of  which  the  Inleatala  died  seised 
for  the  period  of  ten  yeara  only,  and  provided 
for  a  supplemental  decree  In  caae  tbe  land 
was  not  aold  or  the  Interveners  did  nut  be- 
come residents  of  thU  state  within  that  time. 

The  decree  thus  rendered  appeara  to  have 
been  authorized  by  the  admitted  facts  of  tbe 
case  and  tbe  law  applicable  thereto,  and  U 
la  nfflrmti. 


P.  STARKWEATHER  et  al. 
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A  ctreat  aaaf  ba  op«ned  »ero—  depot 
g^ronnda  of  »  railroad  eomp^iiT'.  under 
Iteneral  autborlty  oonteired  aa  oldee  and  towns 
for  openlnfi  streeu  and  oondemnmir  lands  Tor 
inchpurpoeee  irlttiaut  aaj  ezpreai  pro  vision  u  to 
croannB  rallroada.  where  tbe  inoonvealenOB  lo 
tbeoompaoTwillbe  InoonsMenble  aa  oompated 
wUh  tbe  beoeflt  to  tbe  public. 


APPEAL  by  complaleant  from  a  lodgraeot 
of  the  Dutrict  Court  of  Sioux  County  in 
favor  of  defeadanl  in  a  proceedinK  brought 
lo  set  aside  tbe  opening  of  a  street  aerose  com- 
plainant's depot  grounds.     Afflrmtd. 

Statement  by  Roblmaoa.  J. : 

Thla  ia  a  certiorari  proceeding  for  the  re- 
view ot  the  action  of  the  council  of  the  in- 
corporated town  of  Boyden  in  extending  a 


I  tiff  appeals. 

Matrt.  SUt.  H.  AUm  and  Qeorco  B. 
Cl»rke,  for  appellant: 

Tbe  slate  cannot  take  away  tbe  right  of  tbe 
individual  and  grant  it  to  another  Individual 
for  his  good,  but  it  must  be  taken  for  the  ben- 
efit of  the  entire  public. 

BankJteadv.  Braum,  36  Iowa.  HO. 

The  use  may  be  a  public  one  though  it  be  for 
private  gain. 

Stewart  v.  FMi  Counts  Super*.  BO  Iowa,  9; 
Jfall  T.  Dubugvt,  B.  ^  M.  B.  B.  Oa.  S2  Iowa, 
66;  19  Am.  &  Eng.  Enc.  Law,  p.  780. 

Where  property  has  once  been  subjected  U> 
the  right  of  eminent  domain  and  ta  In  public 
uae  for  tbe  purposes  for  which  it  was  so  taken, 
the  right  of  eminent  domain  cannot  be  again 

Nan.-i4  to  rl«ht  to  iaj  out  hXcbwar  amoss 
ndlroad.  sea  Btate,  Bt  Paul.  11.  k  BL  K.  Co.  v. 
Hennepin  Oounty  DM.  Ot.  Ollnn.)  7  L.  B.  A.  12U  H- 
llnolBa  B.Oo.v.ChloaffoaiL).ITL..B.A.UO:VMt 
Wamev.LakflSboi**  K.  a.  U.  Oo.  OaU  U  I*  >■ 
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IM  Iowa 

aurcued  over  it  and  tbe  propert;  taken  Iron) 
tbepurpoaefor  whicb  It  was  taken  and  tabdng 
naed,  and  lubjectcd  to  aaotber  public  uae, 
without  espreaa  autboritj  from  the  l^ialature 
In  the  torm  of  a  special  itatute  empowering 
■ach  second  takinKaoii  lue. 

UowatoTuc  S.  Co.  V.  LttA  B.  B.  Go.  IIS 
HaM.  891;  Ut  BeHen  *  A.  B.  Oo.  6SN.  Y. 
577;  BtBvffalo.  68  N,  T.  167;  Pro^xel  Park 
AI.  a.  Co.  T.  WiUiamton,  Bl  N.  Y.  662;  Vaipa- 
raim)  t.  Ohieago  A  G.  T.  B.  Oa.  128  Ind.  487; 
jStymour  t.  Jiffertonnau,  M.  >t  I.  R.  Co.  126 
Ind.  460;  BaUimore  AO.  AO.B.O0.  t.  Sorth. 
108  Ind.  486;  MUaavhet  A  8t.  P.  &.  Co.  v. 
Fair^avlt.  S8  Hion.  167;  fit.  Paid  Union  D». 
pot  Go.  T.  St.  Pafd.  SO  Mlnu.  SJW;  LitOe  Miami 
AG.  AX.  R  Cot.  r.  Dayton,  23  Ohio  St.  610; 
BieAok  1.  Sine.  28  Oblo  BI.  528,  18  Am.  Rep. 
255;  Winona  A  St.  P.  B.  Go.  v.  Walertown, 
4  8.  O.  828:  Mllli,  Em.  Dom.  ebap.  6,  §g  4S, 
46;  Lewis.  Em.  Dom.  §  240;  Elliott,  Roads  & 
Street!,  p.  167. 

Statutes  courerring  tbe  right  ql  eminent  do- 
main must  receive  a  strict  construction. 

}nield  T.  Da  Moinet.  89  lows,  07fi.  28  Am. 
Rep.  46;  Lewis,  £m.  Dom.  §354;  Sutherland, 
BtaL  Constr.  888. 

Meuri.  Bole*  *  Rotht  for  appellees: 

Wbile  tbe  construction  of  a  street  or  other 
public  bigbwa;  across  a  railroad  track  is  gen- 
erally attended  with  some  inconvenience  to  tbe 
company,  jet  it  is  not  ordinarily  inconsistent 
with  tbe  use  of  tbe  railroad  for  tbe  purposes 
tor  which  it  was  constructed. 

Sharon  R.  Co.'*  Appeal.  182  Pa.  688;  fort 
Wayne  v.  Zafo  a?um  A  M.  8.  R  Go.  182  Ind. 

sae.  18  L.  a  a.-86t. 

Every  railroad  cwporatlon  takes  its  right  Of 
way  subject  to  tbe  right  or  tbe  public  to  have 
otlier  roads,  both  common  higbnays  and  rail- 
ways, constmcted  across  its  tracks  whenever 
tb*  public  exigency  demands  it;  and  it  has  Iwen 
held  that  it  is  not  necessaiy  that  any  ezprees 
power  be  given. 

6  Am.  &  Enft.  Enc.  Law.  p.  587. 

Tbougb.  SB  regards  its  rigbts  of  eminent  do- 
main, a  railroad  company  is  to  beconsidered  a 
quasi  public  corporation,  yet  in  all  its  other 
powers,  funclions,  and  capacities  it  is  essen- 
tially a  private  cnrporalioo  not  distinguishable 
from  any  oiber  of  that  name  or  character. 

WAitins  v.  Shdioygan  A  F.  du  L.  R  Co.SS 
Wis.  187.  8  Am.  Rep.  80;  AnnapoUe  A  B.  R. 
R  Co.  V.  Anne  Arundd  Cowttu  Oomrt.  108 1). 
8.  1,  26  L.  ed.  8S0;  .S^n  v.  Piiexfie  Railroad, 
61  Ho.  24,  21  Am.  Rep.  867;  77u>rp«  v.  Rvl- 
land  A  B.  R.  Co.  27  Vl.  140,  83  Am.  Dec,  625; 
Sifeatt  V.  £iMlon,  H.  A  E.  B.  Uo.  S  Cliff.  S89. 

Roblnsan.  J.,  delivered  the  opinion  of 
the  court : 

The  ptaintift  owns  and  operates  a  railway 
which  extends  from  the  city  of  Milwaukee, 
Id  the  state  of  Wisconsin,  westward,  through 
Iowa  to  Chamberlain,  in  South  Dakota.  The 
Incorporated  town  of  Boyden  is  on  that  line. 
in  Bioux  conniy ;  and  the  defendants  are  die 
mayor,  trustees,  and  street  commissioner  of 
that  town.  The  railway  extends  from  east 
to  west  through  the  town,  and  separates  that 
part  which  contains  most  of  the  inbabitanta, 
and  which  is  north  of  the  depot  grounds, 
from  the  part  whicli  Is  south  of  it.  Main 
81  L.  R.  A. 


tember,  1692,  was  not  opwed  through  them. 
In  that  month  the  council  passed  an  ordlnajic* 
'hich,  in  torma,  extended  the  straet  through 


then  bad,  under  aection  1S44  of  tbe  Code,  t<a 
the  aisMsment  of  tbe  damaitee  to  the  plaln- 
tiil  wkloh  the  opening  of  tbe  stnet  would 
cause.  They  were  •siessed  M  fSO.  That  sum 
was  paid  to  tbe  iherifl  for  tbe  use  of  the 
plaintiQ,  and  in  December,  ItiOS,  a  resolu- 
tion was  adopted  by  tbe  council  opening  the 
sHreet.  In  November,  1892,  theplalntitC  flied 
its  petition  in  this  case ;   alleging  that   the 

firo^edings  which  bad  then  b^n  taken  were 
llegal  and  void,  for  Several  reasons,  and 
asking  that  they  be  annulled.  A  writ  of 
certiorari  was  issued.  A  return  thereto  waa 
made,  aud  amendments  to  tbe  petition,  and 
an  answer,  were  filed.  A  demurrer  to  Hba 
answer  was  overruled,  and  a  trial  was  had, 
with  the  result  already  stated. 

1.  The  plaintiff  discusses  the  right  of  the 
defendant  In  a  proceeding  by  certiorari  to  set 
out  in  an  answer  matters  which  do  not  relata 
to  tbe  Jurisdiction  to  take  the  action  of  whicb 
complaint  la  made  in  tbe  petition.  We  do 
not  find  it  neceasary  to  determine  the  ques- 
tion thus  pteaented,  for  tbe  reason  that  noth- 
ing matenal  was  set  out  In  tbe  answer  in 
this  ease,  of  the  character  suggested,  which 
could  have  prejudiced  the  plaintiff.  We 
tlterefore  express  no  opinion  in  regard  to  is- 
sues which  may  be  presented  by  answer  in 
certiorari  proceodiDgs.  The  important  ques- 
tions involved  in  this  case  were  prcscTii^  by 
the  petition,  the  return,  and  the  evidence. 

2.  It  is  claimed  by  the  appellant  that  de- 
pot grounds  are  essentially  public  property ; 
tiiat  thev  may  be  acquired  by  tbe  eierciee 
of  the  right  of  eminent  domain,  when  they 
cannot  be  otherwise  obtained:  and  that  f(w 
these  reasons  tbey  cannot  tie  taken  by  means 
of  that  right.  It  is  undoubtedly  true  that 
the  railway  and  station  grounda  are  operated 
and  used  in  part  tor  public  purposes.  The 
right  of  eminent  domain  rests  upon  tbe  theory 
that  property  taken  by  vinue  of  it  is  to  be 
used  for  the  benefit  of  tbe  public,  and  it  can- 
not be  exercised  for  any  other  than  a  public 
object.  Steviart  v.  Polk  County  Superi.  80 
Iowa,  10;  1  Redf.  Railways,  228;  6  Am.  A 
Eng.  Enc.  Law,  p.  615.  But  it  is  not  trua 
that  property  devoted  to  one  public  use  can- 
not be  subjected  to  any  other.  It  is  within 
tbe  power  of  tbe  general  assembly  to  make 
the  same  property  subservient  to  different 

fublic  uses,  or  even  to  take  it  from  one  pub- 
ic use  and  devote  It  to  another.  Thus,  the 
streeta  of  a  town  or  city  may  be  tised  for  the 
purposes  to  which  streeta  are  ordinarily  de- 
voted, and  also  for  railway  puipoeea.  JVil- 
bum  V.  Cedar  Bapidt,  12  Iowa,  256 :  Oaok  v. 
Buninf/Um,  80  Iowa,  106,  6  Am.  Rep.  M9. 
It  was  aaid  In  Jesfyrswi  dmutary  Amo.  v. 
f/ea,  Haven,  48  Conn.  984,  31  Am.  Rep.  M8. 
to  be  unquestlODBble  "that  tbe  legialature 
baa  the  power  to  autborlxe  tbe  taking  of  land 
ftlieadytpplled  to  one  public  on,  Bwldevoto 
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It  to  ■Bothar.'  That  doetrlne  i*  ausUlned 
fc«  MBMnNia  Mitborltle*,  unong  which  m 
tne  foUowlnjt :  Bridgtport  t.  Am  Tork  S 
S.  B.  R.  Of.  MConii.  ass,  4  Am.  ~ 


B.  Cbm  88  Pick.  860 ;  A  Bi^ffiOe.  OB  N.  T. 
170;  St  BotUm  A  A.  R.  Q>.  S&  "S.  Y.  Sit; 
Biekok-v.  Biiu,  SS  Ohio  St.  028.  IB  A.m.  Rep. 
9B6;  Odcai/o  W.  D.  B.  Or.  v.  JfatropoUlan 
W.  a.  Sm.  R.  Oo.  ISa  III.  019 1  St.  LovU, 
S.  A  K.  0.  B.  0».  T.  Ranitibai  Vhim  Dtput 
<b.  186  Mo.  88:  a  Ntvi  York,  ISO  N.  Y. 
BOB ;  Oid  (Mmy  B  Co.  *.  liiaaingkam  Watar 
Gf.  1G8  AUm.  561,  18  L.  R.  A.  SSS;  (Xn- 
tinnati,  8.  *  O.  B  Co.  v.  BeOe  Omire.  48 
Ohio  St.  278 ;  Sggmour  v.  J^ertoimUe,  Jf.  A 
I.  R.  Oo.  186  Ind.  46C;  S  Am.  &.  Eqk.  Euc 
Iaw.  p.  588 ;  FoM  Wamu  r.  Lake  Short  <£ 
M.  8.  R.  Oo.  ISa  Ind.  560,  18  L.  R.  A.  867. 
The  doctrine  la  subject  to  the  modifica- 
tlon,  howerer,  that  the  power  tA  take  the 
piopertj  for  the  second  pnbltc  uee,  when 
•neb  an  appropilatloD  would  aupenede  or 
defeat  the  Brat  one,  mult  be  icWen  eipreaslT 
or  by  neceesar;  Implication;  aud  Etrese  is 
placod  on  that  modiQcatlon  by  most  ol  tbe 
antborltlea  to  which  we  have  referred.  The 
use  of  the  atrip  of  ground  In  question  for 
railway -depot  pnrposea  Is  in  part  for  the 
public  beneQt,  asd  therefore  public.  The 
use  for  which  the  town  of  Boyden  appropri- 
Bt«l  it  Is  also  public ;  but  the  plaintiff  has 
occupied  aod  used  it  for  railway  purpoaes 
for  many  years,  and  it«  righta  are  prior.  In 
point  of  time,  to  any  which  the  town  has 
■nqnlred.  It  Is  true,  tbe  nounda  were  not 
obtained  for  the  plaintiff  through  the  eiei- 
ciae  of  the  light  of  eminent  domain,  but  by 
a  conveyance  from  Its  owner ;  but  It  may  bo 
conceded,  for  the  purposes  of  this  case,  that 
Mta  method  by  which  title  was  acquired  Is. 
Inunaterial,  so  long  as  tbe  use  msae  of  the 
land  Is  a  public  one.  The  question  remaius 
to  be  determined  whether,  under  the  statutes 
of  this  state,  the  town  was  authorized  to 
eit(.'nd  Its  street  In  the  manner  attempted, 
against  the  will  of  the  plaintiff.  It  Is  said  in 
Sutherland  on  Statutorv  Construction,  ^  838. 
that  "there  is  a  broaa  dtatinctiou  tKtweeu 
acts  which  sobrert  or  essentially  impair  a 
prior  franchise  or  appropriation  to  a  public 
nae  and  acts  which  permit  a  taking  for  a  new 
public  use,  not  iDTolvlug  an  entire  depriva- 
tion or  diversion  from  tbe  flrst  use.  but  a 
joint  Dse,  BO  that  after  the  second  taking  the 
Mme  property  serves  atlll  the  original  pur- 
pose as  well  as  the  new,— and  the  two  uses 
are  consistent.  Under  a  general  power  to 
lay  out  and  establish  a  railroad  or  highway, 
a&er  railroads  or  highways  may  be  crossed. " 
Cities  and  Incorporated  towns  of  tbia  state 
"have  powerto  lay  off,  open,  widen,  .  .  . 
enend,  eatablish,  and  light  streets,  .  .  . 
and  to  provide  for  the  condemnation  of  such 
teal  estate  as  may  be  necessary  for  inch  pur- 
poses. "  Code,  ii;  464.  They  also  have  power 
to  "purchase  or  condemn,  and  pay  for  out  of 
the  MMBfal  fluid,  and  enter  npon  and  take 
any  lands  within  or  without  the  territorial 
Itmita  of  such  city  or  town  for  the  use  of 
public  aquares,  uOrtttA,"  and  certain  other 
parpcMT  Code,  g  470.  Section  1844  of  tbe 
81L.R.  A. 


ly  t  - 

aecesssrj  fw  their  nse ;  and  section  1870  per- 
mits cltlea  and  incorporated  towns  to  proceed 
In  tbe  same  manner  to  take  "  private  property 
for  streets,  alleys,  and  market  honse  sites.'" 
The  town  of  Boyden  proceeded,  under  the  two 
■ectlons  last  cited,  to  appropriate  tbe  land  in 
question ;  but  It  Is  said  that  no  rights  were  ac- 
quired by  so  doing,  for  the  reason  that  section 
1370  permits  the  taking  of  "private"  prop- 
erty for  the  purpowa  stiUed,  and  It  li  Insisted 
the  property  in  question  is  not  private,  but 
public     This  is  not  correct.     It  is  true  that 


the  rallwav  property  la  held  for  the  public 
use,  and,  'or  many  purpoecs.  Is  sub' — "  '~ 
legislative  control ;  but  the  title  tl 


Wli.  167,  S  Am.  Kep.  80 ;  AnnapolU  A  E. 
B  Oo.  V.  Annt  ArunM  County  Oomrt.  108  U. 
B.  4,  36  L.  ed.  S60),  and  its  use  for  the  bene- 
fit of  the  public  will  not  be  materially  af- 
fected by  the  taking  in  question.  The  ei- 
tensioD  of  tbe  street  as  propoeed  will  cause 
some  inconvenience  to  tbe  plaintiff.  In  tbe 
operation  of  11a  trains,  aod  will  interfere 
with  a  platForm  of  cinders  which  was  con- 
structed across  the  strip  of  land  In  qneatioB  af- 
ter the  ordinance  appropriating  It  was  passed. 
But  the  Inconvenience  thus  canaed  will  be 
inconsiderable,  as  compared  with  the  benefit 
to  the  public  which  will  result  from  tbe 
opening  of  the  street  The  depot  grounds 
are  1.4O0  feet  in  length  by  800  feet  in  width. 
They  are  travaiaed  br  the  main  ral  1  way  track 
and  two  side  tracha  of  tbe  plaintiff.  Tlie  de- 
pot is  near  tbe  middle  of  the  grounds,  meas- 
uring from  east  to  west,  and  like  proposed 
street  will  croas  the  grounds  near  tbe  west 
end  of  the  depot.  No  established  street  now 
crosses  the  right  of  way  and  the  ttack  of  tbe 
plaintiff  within  the  territorial  limito  of  the 
town,  although  a  crossing  at  tbe  poiot  in 
controversy  was  maintained  and  used  for  sev- 
eral years  before  the  action  In  question  was 
taken,  and  there  Is  no  ground  for  holding 
that  tbe  action  of  the  council  to  deciding 
that  the  public  Interest  requires  the  opeoicg 
of  the  street  is  not  conclusive.  Oheroku  v. 
Sioux  City  A  I.  F.  Town.  IM  A  L.  Co.  62  Iowa, 
380.  We  are  of  the  opinion  that  the  statutes 
of  this  state  to  which  we  have  referred  au- 
thorized the  openicg  of  the  street  as  pro- 
posed. Tbey  uo  not  In  terms  provide  for  the 
taking  of  property  already  devoted  to  public 
usee,,  but  the  taking  Bought  by  the  defend- 
ants would  not  exclude  tbe  plaintiff  from  lla 
property,  nor  interfere  materially  with  Ita 
use,  the  operation  of  its  trains,  and  the  trans- 
action of  its  business.  The  exclusive  right 
to  use  tbe  railway  as  such  will  remain  In  the 
plaintiff,  and  tbe  public  will  bave  the  rigbt 
to  croas  it  at  proper  tlmee,  and  by  aultauble 
means. 

Our  conclusion  has  support  In  the  authori- 
ties. In  fit.  Fmd  Vidm  Dmot  Oo.  v.  St. 
Biul,  80  Hlnn.  809,  it  was  held  that  tbe  city 
could  not  take  for  a  street  real  eatate  whiui 
the  depot  company  had  acaulred  for  Ita  nac^ 
where  that  use  was  neceaaailly  esclualve.  and 


IM 
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it  wonld  be  praotlcftlly  labverted  b;  the  pro- 
pnaed  taking  and  uM  for  tbe  Btreet.  But  It 
wu  lairl  Ihnt  "the  power  to  eztead  atreets 
and  higbna}'8  across  raUiray  tracks  at  suit- 
able and  convenient  places  is  oecessarilv  Im- 
plied in  tbe  general  autboritj  conferred  on 
cities  and  towns  Tor  such  purposes,  without 
express  proTlaloiis  on  tbe  subject.  In  like 
manner,  rallTosdBneceBsarllj  cross  streets  and 
highways  on  tbeir  routes.  An  adjustment 
o(  tbe  two  public  uses  is  thus  demanded  by 
public  conTenience  and  necessity,  whereTer 
practicable,  and  may  well  be  presumed  to 
be  contemplated  in  the  legislation  authoriz- 
ln£  such  traprovements,  and  by  corporations 
in  accepting  or  acting  under  such  legisla- 
tion." Bee  also  Littie  Miami  it  0.  it  X.  R. 
Got.  y.  Dayton,  33  Ohio  St.  510 :  Mmri*  * 
E.  B.  Go.  T.  Otntrai  R.  Ot.  81  N.  J.  L.  SIS ; 
Chicago  <£  N.  W.  R.  Co.  v.  ChicagoA  E.  R. 
Co.  lia  111.  589;  Bradlty  t.  Nea  York  i  J¥. 
B.  R.  Oa.  21  Conn.  294. 


does  not  appear  to  be  any  substantial  ground 
for  dIsturbinK  the  judgment  of  the  dlatiict 
court,  and  It  la  afirmed. 


STATE  of  Iowa,  ex  rd.  A.  a.  WEST,  Appt. , 

cttv  of  DEs  Momsa 
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Motion  of  quo  warnnta 

(tiOD  to  a  dty,  given  under  Code,  1 3S1&  Is  oon- 
olualve  aBslnal  bd  attick  made  In  the  quo  wbt- 
raiito  prooeedlnin  on  UiegroundtliBtblB  interest 

B.  A  statnt*  for  tbo  -.i««««»«*««™  of  tor- 
titatf  to  oil  oltfeo  bavins  mora  tban  a 
speolfled  populadon  ts  within  a  ooastltutional 
proTlston  BKBluBl  local  leKla'aUon  when  tbere 
can  be  but  one  dtr  in  tbe  itata  to  wblcb  It  oau 
applr. 

S.  Ad  oet  proridlny  toe  oanozotloii  to 
m,  city  Is  one  for  tbe  incorporBiton  of  b  dtr 
witbin  the  meanlaK  of  a  coDstltutfooBl  provtilon 
airainKt  local  or  special  laws  for  tbia  purpose. 

4.  The  oqnltable  elaim  of  »  cttr  to  Jo- 
riadlotlon  ovor  territory  ivhleta  a,  void 
■tatote  luM  detf»red  to  bo  onnozed 
to  it  will  not  be  disturbed  at  tbe  InaUDoe  of  tbe 
•tace  without  any  suaitestlon  of  aotlclpBled  ben- 

ir  more  tban  (ouryears 

I  bBseierolsed  an'' 


Btatate  purported  to  sbollfib. 
aanuary  ZL.  UQU 

APPEAL  by  relator  from  a  Judgment  of  the 
District  Court  for  Polk  County  in  faror  of 
defendaDl  in  a  quo  warranto  proceeding  to 
lest  defendant's  right  to  exercise  corporate  au- 
thority over  certain  territory.    Ajflrmfd. 

HOTH.~n>r  levtelatlve  power  to  annex  territory 
to  oltles,  sae  note  to  Bute,  Ellcbardi,  v.  dndnnstl 
(OUo)tTL.B.  A.ra7:  also  EuhBT.  Port  Tow oaend 
(WBah.l»UB.A.liA 
SI  Lit.  A. 


Statement  by  C        _    _ 

Quo  warranto  U>  test  the  right  of  Um  do- 
fendaat  city  to  exercise  corporate  aathnrlty 
oTei  certain  territory  added  to  aald  city  bj 
1  eg  i  si  stive  enactment.  Prior  to  1890  the  cor- 
porate limits  of  the  city  of  Del  Moines  em- 
braced 8  square  miles.    By  an  act  of  the  2Sd 


of  188fi  a  population , „ 

hereby  extended  2\  milea  in  each  directi<» 
from  the  present  b6undarlea  of  said  cities. — 
such  eztensioa  being  so  made  as  to  leave  tho 
boundaries  hereby  created  in  a  perfect  rec- 
tangle ;  that  all  territory  embraced  wltbis 
said  extended  boundaries,  whether  the  aamo 
is  contained  in  cities,  incorporated  towns, 
or  otherwise,  shall  be  and  become  a  part  of 
the  city  and  subject  to  its  jurisdiction  and 
authority ;  and  the  corporate  cbaracier  of  ajir 
annexed  territory  within  the  extended  bound- 
aries herein  apeclQed  ahall  cease  and  deter- 
mine. "  Other  sectlona  of  the  act  provide  for 
the  payment  of  the  indebtedness  of  the  oltits 
so  enlarged,  and  of  the  indebtedness  of  tbo 
cities  Vltbln  tbe  annexed  tarritoir;  for  Ue 
exemption  from  taxation  of  lands  used  in 
good  faitb  for  agricultural  or  horticultnrnil 
purposes;  for  the  reorganization  of  (hewarJa 
of  said  cities,  and  for  elections  therein.  Ilv 
tbe  census  of  18S5,  only  tbe  city  of  Eo 
Hoines  was  nSecled  by  the  act,  and.  witfa 
tbe  territory  thus  annexed,  it  embracea  04 
square  miles.  In  tbe  added  territory  weitt 
only  one  city  and  seven  incorporated  towoH. 
These  eight  corporations  embraced,  inol'icl- 
ing  11  square  miles  of  plstted  land  not  fr,- 
corporated,  18  square  mfles,  which,  with  )S 
square  miles  of  unplatted  and  unlncorporaled 
land,  make  Uie  added  territory  to  the  city  4S 
tquare  miles.  Tbe  provisions  of  the  act  by 
which  the  munlclMl  (mvemmenta  other  tfata 
that  of  the  city  of  Oes  Hoines  were  to  beoooM 
extinct,  and  tbe  entire  lerritory  become  oiio 
corporation  or  municipality,  were  obeerved. 
so  that  in  April,  1690,  the  cbsnge  was  com> 

Etete,  since  which  time  the  city  of  Dea  Molneo 
as  been  thus  constituted,  snd  baa  exercised 
tliroughout  said  territory  the  rights  and  func- 
tions of  a  city  sovemment,  including  tbo 
levy  and  oullectlou  of  taxes;  eatabiiulnfl, 
opening,  vacating,  changing,  and  tmpro't- 
fng  streets;  Ibe  making  orcoDtracts;and  t-'io 
creating  and  payment  of  debts.  In  Harci, 
1394,  the  slate  of  Iowa,  on  the  relation  of  /a. 
O.  West,  eied  In  the  district  coart  of  Polk 
county  its  information,  in  the  natnie  of  a 


,  reciting  the  provisions  of  tL_ 
.._.of  the  38d  general  aasemblv;  that  it  bos 
application  alone  to  tbe  city  of  Dea  Holnei; 
that  the  act  Is  unconstitutional  and  void, 
as  being  repugnant  to  the  Constitution  of 
tbe  state,  In  that  It  la  a  local- or  apeclal  low 
amending  the  charter  of  the  olty  of  Dm 
Hoines ;  that  it,  in  effect,  creates  a  owporo- 
tlon  by  the  enactment  of  special  laws ;  aod 
that,  if  it  Is  to  be  deemed  a  general  law,  ft 
has  not  had,  snd  cannot  have,  unlfnno  opeis- 
tlon.  It  is  alleged  In  tbe  Information  that, 
because  of  the  Invalidity  of  the  act  by  which 


__  _o  wl]adg«)).  sod  tfast  tbo  citr  be  _ 
from  die  exerclM  of  snoli  authorltj.  To  tlie 
iDformation  there  was  %  demunw,  tnd  the 
puttee  stlpulBted  the  (kCM;  and  the  caee,  In 
Itttt  cooditioD,  wu  lubmltted  to  the  court, 
which  auatKlQed  the  demmrer  as  to  •ome 
ptrtB,  and  overruled  It  u  to  otben.  By  the 
raUng.  the  facta  as  stat^  In  the  intormatf on, 
tof^etEer  with  those  Btipalated,  were  held  Id- 
(officlenttoJuKtif^adecree  for plaiottlT,  and 

from  a  judgment  dlr—'—'-^  '*- ''-■--  ■>-- 

pUintlff  mppe&led. 

Mam.  Qartob,  Connor,  *  Wabtsf,  for 

tppeUant: 

If  the  statute  <•  imcongtitDttoDal,  ft  is  void, 
and  no  valid  act  can  he  based  thereon. 

Fleming  t.  Bull.  78  Iowa,  B»8;  Norton  v, 
Siaby  Cotintif,  118  U.  8.  426,  80  L.  ed.  178; 
Erafl  V.  Kaoivk.  14  Iowa,  86. 

Aniuiescence  for  qu  length  of  time  can 
legalise  a  clear  lunrpatlon  of  power,  where  the 
people  bsve  plainly  eipreseea  their  will  io  tbe 
CoDslimioD,  and  appointed  Jadlcial  tribunala 
to  enforce  It, 

Cooler,  ConiL  LIm.  M  ed.  p.  70. 

Treaung  this  as  an  action  brought  lo  the  In- 
lemt  u  well  as  Id  the  name  of  the  slate,  the 
HatuU  of  Umltatlons  would  not  bar  the  action 
alalL 

Da»  Voititi  OMtnty  r.  Barker.  H  Iowa,  84; 
Uitiltd  8taU»  T.  ytuAviOa,  O.  A  8t.  L.  R.  Co. 
118  D.  8.  120,  80  Zi.  ed.  Bl. 

Such  an  action  la  not  barred  by  lapse  of 
time  luleMtbe  statute  so  ezpresily  proTiiles. 

Stait  T.  Paietiuett  Tvmp.  O.  8  R.  I,  021,  04 
Am.  Dec  128 ;  OaiUtt  r.  I^opU,  ISl  111.  1« 
(im). 

As  thla  fa  an  action  at  law,  If  the  statute  of 
HmiUtlona  applies  at  all,  the  state  has  the  full 
Are  years  within  wblcb  to  bring  its  action,  and 
M  laches  or  estoppel  will  be  Imputed  lo  it  or 
bs  offlcen  within  that  period. 

2  Stor;,  Eg.  Jur.  %  1690;    Bispham,  Eq. 

^847.  S  280;  Ptople,  Attv.  Om.,  t.  Stanford, 
Cal.  880,  !  L.  S.  A.  1)2. 
IdChea,  acquiescence,  and  estoppel  are  not 
grounds   for    upholding   an    unconstitutional 
■tatute- 

Vnitai  Btata  t.  BtOe,  127  U.  B.  888,  SE  L. 
ed.  lai;  Unittd  State*  t.  Indey,  180  U.  S.  26S. 
n  L  ed.  9ftS;  Btnte,  Merrit,  r.  Wriffhltim,  GO 
N.  J,  L,  136.  22  L.  R.  A.  648;  Giddingt  w. 
Baeker,  B8  HIch.  1,  10  L.  R.  A.  403;  Air*«r 
*.  Slate,  Powdl,  188  Ind.  178,  18  L.  R.  A.  GOT; 
BtaU,  Biehardi.  t.  flammer,  42  N.  J.  L.  489; 
MaOewt.  8taU,WTei.mi;0aklevv.  Atpin- 
wfl,  8N.  T.  547;  FtopUy.  AlUn  43N. Y.  878. 

Here  lapae  of  time  aloite,  and  sequiescence 
by  the  people  In  their  enforcement,  have  not 
Men  deemed  a  reason  why  laws  should  not  be 
declared  nnconstltutlonal  when  they  clearly 
omtroTcrt  the  terms  of  the  fundamental  law. 

Baioarif.  BugUt,  «6  C.  B.  24  How.  401,  10 
L  ed.  Titt:  Bom  t.  Lcekhart,  84  U.  B.  17 
Vsll.  STD.  SkL.  ed.  OCT;  MeOehee  v.  Mithu, 
Tl  0.  &  4  Wall  148,  18  L.  ed.  814;  FUleUr 
T.  Aal,  10  U.  8.  e  Cranch,  87,  8  L.  ed.  163; 
Vtbler  T.  Batd,  U  0.  a  II  How.  487, 18  L. 
«d.  TBI;  Ortm  v.  BidiU.  91  U.  S.  8  WbeaL  1. 
t  L.  ed.  547;  AiM  ▼.  EeKtMdeg.  107  V.  8, 110. 
tTL.  ed.  SB4:  LtttUBOt  Qm  Of,  v.  OUMMf 
?i  I.R.  A. 


T,  T.  Dbb  Homia.  TB~ 

QaHight  Co.  US  U.  S.  088,  SO  L.  ed.  SIO;  Me- 
Mill-in  T.  MeKtiU,  17  U.  B.  4  Wheal.  30B,  4  L. 
ed.  6{iS;  Soutiiera  8.  H.  Co.  t.  /few  OrUan* 
Port  Waraevi,  78  U.  8,  6  Wall.  81,  18  L.  ed. 
748;  Cannon  t.  New  OrUnni.  87  TT.  8,  20  Wall. 
677.  23  L.  ed.  417;  Norris  v.  Boston,  48  D.  8. 
7  How.  388.  12  L.  ed,  703;  WaUing  v.  Miehi- 
gan,  110  U.  B.  448,  20  L.  ed.  OBI;  Orain  y. 
MUtovri,  30  D.  8.  4  Pet.  410,  7  L  ed.  OOSi 
Bagnea  v.  Broderiek,  86  D.  8.  18  Pet.  436,  lO 
L.  ed.  380;  Cole  t.  LaOrange,  IIS  U.  B-  1,  28 
L.  ed.  880;  Sturgu  f.  OrowniTit/iiOd,  17  U.  B. 
4  Wheat.  122,  4  L.  ed.  629;  Qibboni  v.  Ogden, 
33n.  8.  9  WbeuL  1.  6  L.  ed.  33;  Ogile'.  9. 
Saunden,  20  U.  B.  12  Wheat.  218,  6  L-  ed. 
606;  Chenango  Bridge  Co.  v.  Birtghanton  ' 
Bridge  Co.  ("The  Binghamton  Bridge").  70  U. 
B.  8  Wall.  Gl.  18  L.  ed.  187;  Bendenan  v. 
WiekAam,  02  U-  B.  360,  28  L.  ed.  048:  Ccotrv. 
Penveylvania.  07  U.  8.  666,  34L.  ed.  1016;  Pee^ 
Tit  1.  BigUg.  87  U-  a  SO  Wall.  876,  23  L.  ed. 
3H3;  Soeiet^^r  Pivp.  of  Oo^  t.  Nea  Havea. 
31  n.  8.  8  Wheat.  464.  0  L.  ed.  603;  Parkm- 
bvrgy.  Brown.  106  U.  8.  487,  27  L.  ed.  288. 

If  the  offlcen  of  the  dty  of  Dea  Uolnei  had 
violated  the  Conslllutlon  by  Issuing  bonds  lo 
excess  of  the  con  silt  utlonal  limit,  with  the  ap- 
probation or  (he  unanimous  vote  of  every 
elector  in  the  city,  and  had  uced  every  dollar 
realized  for  snme  proper  dty  purpose,  the  law- 
yer who  would  claim,  in  favor  of  sn  innocent 
purchaser  of  such  bonds,  that  tbe  city  and  its 
taxpayera  were  estopped  to  deny  the  validity 
of  such  bonds,  would  be  deemed  too  ignorant 
to  be  listened  to. 

Doon  Diet.  Tap.  v.  Oummtne.  143  U.  B.  BOO, 
86  U  ed.  1044;  Mother  v.  rndependent  Sehod 
Diet.  Ulovit.,  133. 

This  court  has  never  refused  to  enforce  tbe 
CoDslilution,  ss  against  a  statute  which  vio- 
lated its  provisions. 

Ko<hUr  V.  ma.  60  lowB.  64B;  StaU  v.  Car- 
man. 6tl  Iowa,  ISO,  60  Am.  Rep.  741. 

Bubsequent  legislative  recognition  of  tbe  city 
as  esieadod  and  reorganized  by  tbe  anoeiation 
act  WHS  of  DO  effect. 

The  legislature  could  not  do  Indirectly  what 
it  did  not  have  the  power  to  do  directly. 

Mother  v.  Ind^endent  School  Ditl.  tapra;  Bt- 
deprndent  School  Dilt.  v.  Burlington,  60  lowa, 
GOO:  Strange  v.  Dubvqtie.  62  Iowa,  80S. 

The  anneistioo  of  new  tenitorv  was  Id  law 
an  amendment  of  the  charter  of  the  dty. 

MoTford  V.  Unger.  8  Iowa,  83;  People,  Adatnt, 
V.  Oakland,  03  Cal.  Oil;  State.  Attv.  Ota.,  y. 
Cineinnnti,  20  Ohio  St.  IS;  Wettporl  v.  Kantat 
City,  103  Mo.  141  (1681):  Grag  v,  Vroetetl,  80 
Ean.  188;  Ford  v.  North  Bet  Moinet.  80  Iowa, 
628;  Kf  parfe  Prile.  0  Iowa,  80:  McGregor  ». 
Rayliet,  10  Iowa,  48;  AU^tnder  v.  Duluth,  OT 
MIqd.  47  (18941;  Denver  v.  Spokane  FaUe.  7 
Wash,  226:  Fleming  v.  BuU.  78  Iowa.  008; 
Norton  v.  eheOi!,  Oountg,  118  IJ.  B.  430,  SO  L. 
ed.  178. 

Tbe  annexation  act  is  in  effect  a  local  or  ape' 
dat  law  for  the  locorporatlon  of  a  particular 
city. 

iforford  t,  Unger,  People.  Adamt,  t.  Oak- 
land, Sate,  Atty.  Gen.,r.  Oineinnati.mdWttt- 
rrt  T.  Santa*  Oitg.  tvpra;  Wyandotte  v.  Wood, 
Kan.  808;  Bk  parte  Priti,  *upra;  DtMi*  ▼. 
Wootiumgh,  0  lowai,  104;  MeOngar  t.  Awtt**, 
IS  Iowa,  48  (ISeov 


.,Cex>^lc 
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The  act  ti  local  and  apecial  in  respect  of 
classiflcstlon  by  population. 

Seittm  T.  StaU,  EeBg,  68  Ofafo  8L  Si-,  Stale 
Any.  Qtn.,t.  Anderwn,  MOhlo  Bt.  ^l-.Devim 
T.  Gook  Gounty  Cotnrt.  B4  III.  S90;  Topdca  t. 
emrtt  (Ean.)  4  Pac.  800;  Asar^i  Appeal,  12a 
Pa.  2«e,  2  L.  R.  A.  577;  SlaU  Board  eff  Man- 
agrr»  T.  Jaekmn  County  Ot.  89  Mo.  287;  Oima 
r.  dimnc  Oi%  91  Iow»,  190; /ruln>mi«nf  ftifttwl 
Ditt,  V.  fwrtin^n.  60  Iowa,  000. 

Meun.  J.  K.  Maeombar,  A.  P.  Cli»m- 
lMrl»Ii>.  and  Hny Ii  Breniutn,  for  appellee: 

The  relalor  has  not  suffldent  toterest  In  tbe 
quesUoD  preaented  to  authorize  falm  to  pros- 
ecute this  a<7tion. 

A.  taxpayer  baa  no  power  to  maintain  this 

StaU  V.  Z«on>,  81  Iowa.  483;  BiaU  v.  lade- 
pendtnt  Selwol  Out.  44  Iowa,  227;  Smith  r. 
Saginaw,  81  Hleh.  128;  2  Dill.  Uim.  Coip.  4lh 
od.  §  900;  Oom.  v.  Jontt,  12  Pa.  866;  Pf^  t. 
Waitt.10  III.  85;  BlaU.  Milcliea,  t.  Tolan,  88 
H.  J.  I.  195. 

West,  as  a  private  relator,  has  so  IriTial  an 
interest  that  he  ought  not  to  be  permitted  to 

19  Am.  &  Eng.  Edc.  Law,  p.  676;  Oota., 
Bit*,  T.  aaank,  79  Pa.  154;  rtm/Cey  y.  State, 
Oorntiimn,  87  Ind.  286;  Peo!^,  Oram,  *.  Byder, 
13  N.  Y.  48R 

When  rights  are  purely  public  a  private  re- 
lator cannot  proceed  when  tlie  mailers  do  not 
special  I;  concern  him. 

Com.,  MeLaughiin,  v.  Cluteji,  56  Pa.  270. 

The  stale,  and  not  a  private  relator,  is  tbe 
proper  movlog^  party. 

19  Am.  &  Eng.  Enc.  Law.  p.  677;  Own.  v. 
AlUghmy  Bridge  Go.  SO  Pa.  186;  Murphy  t. 
Farmeri  Bank.  30  Pa.  416;  Com..  Banning, 
Y.  Pkiladdphia,  O.  <C  N.  R.  Co.  20  Pa  518; 
SlaU  T.  Patlenon  it  H.  Tump.  Co.  21  N.  J. 
L.  0;  PtopU  T.  SotOi  Chicago  B.  Co.  88  HI. 
B87;  Attj/.  Gen.  v.  Conmmere  Oat  Co.  142 
Mass.  417;  Biee  t.  Salionat  Bank  of  Oit  Com. 
monvitalth,  126  Mass.  800. 

The  act  in  qtiestion  applies  la  "all  cities  in 
this  stale  which  had  by  the  stale  census  of 
1885  a.  population  of  80,000  or  more,"  and  is 
unifoim  In  Ita  application  to  all  cities  which 
come  within  this  class,  be  they  few  or  many, 
although  the  city  of  Des  Molnca  in  its  practical 
application  Is  the  only  city  affected. 

lotea  Railroad  Land  Oo.  t.  Soper.  S9  lows, 
llsi;  Hatkel  \.  Svrlington,  80  Iowa,  282;  Slate 
T.  King,  37  lows,  482:  Riehman  v.  Mvieatine 
Qmnly  Sujtert.  11  Iowa.  618.  4  L.  R.  A.  445; 
United  Statu  Brp.  Co.  t.  SSlymn,  28  Iowa, 
870;  Von  Phvl  v.  Hammer,  29  Iowa,  282;  ftj 
Pitl^mrgh,  188  Pa.  401;  StaU.  Atlv.  Om..  t. 
MiUer,  100  Ho.  489;  Re  Ruan  Street,  188  Pa. 
867;  Land.  Log  A  L.  Oo.  v.  Broan.  78  Wis. 
294,  8  L.  R.  A.  478;  Peoj^,  OrinneU.  v.  Hoff- 
man, 116  Dl.  587,  66  Am.  Rep.  798;  Slate, 
Balttea,  7.  Stewart,  74  Wis.  630.  6  L.  R  A. 
894;  State  v.  ClayUm.  SB  N.  J.  L.  277;  Lafay- 
ette  V.  JenTier*,  10  Ind.  70;  WBandl>tle  v.  Wood, 
SKan.  608;  AttJiimmT.  BarthoUiu.  iE^a.  12ii 
ITlomatr.  Ai/liand,  13  OhioHt,  134;  AtkiMon 
T.  Marietta  it  0.  R.  On.  15  Ohio  8t,  31 ;  CSem  t. 
SAoat  Diet.  No.  56,  8  Neb.  178;  Covington  v. 
Eatl  St.  Louit,  78  HI.  648;  Weiker  t.  Potter. 
18  Ohio  St.  85;  MeOormiek  y.  Watt  IMutk,  47 
Hinn.  378;  Bvmingtr  y.  StaU,  89  Deb.  668; 
31L.R.  A. 


StaU,  Jontt,  T,  Graiam,  16  Neb.  74;  StaU^ 
Board  <^  Comn.  v.  Oeolty,  56  Minn.  540. 

It  is  a  queetloii  for  the  l^iilature  to  deddtt 
whether  or  not  tbe  particautr  case  at  bar  wma 
such  B  one  aa  might  be  made  to  come  under  k 
general  law. 

State  y.  Hildueek,  1  Ean.  178, 81  Am.  Dee. 
008;  Darling  v.  Rodgtr*.  7  Ean.  094;  Markt  v. 
Purdue  Vmnertity,  87  Ind.  168;  F«Uw  v.  Pot- 
ter,  tvpra;  Brooke  y.  ^/dt,  87  CaL  860:  Qent&g 
y.  StaU,  29  Ind.  409;  Jfe^ttniCA  t.  Mittitt^pi 
S  M.  B.  B.  Oo.  20  Iowa,  888;  noma*  v.  O^ 
County  Comrt.  5  Ind.  4;  BaU  y.  Bray,  61  Hol 
888;  &.  Lauit  Oomrt.  y.  SMelde,  68  Mo.  247. 

Municipal  corporations  are  within  the  abao- 
lute  control  of  the  legislature  and  may  be 
modified  at  any  time. 

1  Dill.  Mun.  Corp.  §g  80,  87,  898;  PtopUy. 
Meni*.  18  Wend.  881;  MempliU  y.  Memphie 
Water  Co.  S  Helsk.  495;  The  Ootemor  y.  Me- 
SuMn,  6Humph.  841;  MeCallie  y.  Chattanooga. 
8  Head,  817;  ZyneA  t.  Lafiand,  4  Coldw.  90^ 
Luehrmany.^a^ County  Taxiv^Dvi.  3Lea. 
486:  Menhanti  Wiion  BarbWire  Co.  r.  Brovn, 
64  Iowa,  875;  Soan  y.  Stale,  8  Blackt.  861; 
MeriaetAer  y.  Garrett,  108  U.  S.  478,  36  L.  ed. 
197;  Ooffln  y.  State.  Norton.  7  lad.  167. 

In  the  construction  of  statutes  of  doubtful 
meanlnB  ihe  courts  shonld  have  due  regard  to 
tbe  construction  given  in  long  and  settled  prac- 
tice. 

Earl  BuekinghamAirt  v.  Drury,  8  Eden, 
60,  74;  Bogert  y.  Goodwin,  3  Masa.  477;  POek- 
ard  y.  Ricliardmn,  17  Mass.  128.  9  Am.  Dec 
128;  Bank  of  VniUd  Btatet  y.  Haltlead,  88  U. 
8.  10  Wheat.  61,  6  L.  ed.  364;  Bank  of  Uliea 
V.  Mertereau,  8  Barb.  Cb.  588,  49  Am.  Dec 
189;  Troup  y.  UaigU,  Hopk.  Ch.  888;  Jfc 
Ferran  v.  Pon^t,  1  Berg,  ft  R.  106;  Co. 
Litt.  \%6a;  United  StaU*  v.  Riehardtim,  88 
Fed.  Rep.  61;  Harrimany.  State.^Q.  Qreene, 
870. 

Tbe  statute  of  Itmilations  has  no  applica- 
tion to  an  action  of  this  kind. 

It  would  be  wrong  in  principle  to  permit  the 
relator,  after  having  voluntarily  paid  taxes  on 
bis  property  Bnne:ie(l  during  the  years  since 
the  snneiBlion  took  effect,  to  now  set  aside  an 
act  which  he  has  submitled  to  in  the  mauoer 
Indicated;  and  especially  is  this  true  when  is 
considered  the  slight  interest  the  relator  haa  in 
this  matter  compared  with  the  vast  interest  to 
ail  tbe  people  of  tbe  city. 

Bumwy  V.  ilaipfa,  19  N.T.  41;  Pe</pie,  Atty, 
Oen..  V.  Maynard,  15  Mich.  463;  Lanningy, 
Carpenter,  30  M.  T.  447;  Jameton  y.  Pe^, 
16  ni.  2B7,  68  Am.  Dec.  304;  Bank  qf  United 
State*  V.  Dandrige,  36  0.  a  18  Wheat  64,  6 
L.  ed,  662;  Dvnning  v.  Net*  Albany  A  8.  R. 
0}.  SInd.  487;  Mid^eteai Hvtbandmen A 1^^ 
Soe.  y,  Davi*.  8  Met.  13S;  Honee  *.  ffeutt,  S 
Hbtt.  &  J.  185:  StaU.  Hendertm;  y.  Boom 
County  at.  60  Ho.  817;  StaU  r.  Leathtrman. 
88  Art  81;  rnxmOten  y.  Oarthage,  84  lU.  82; 
Birdy.  Ferkini.  BSHlch.  88;  FiopU  t.  mver- 
tide  (Cal.)  9  Pac.  663;  People,  SingOand,  ▼. 
COark,  70  N.  T.  SIS;  StaU,  Aity.  Qen..  v.  CVi»- 
Hnnali.  20  Ohio  St.  IB;  StaU,  Covntg  Attor- 
ney, V.  7b7>a(:a(Ean,)SPsc687;  BlaU.BnmK 
V.  Wettport,  116  Ha  588;  Wettvort  v.  Kantu 
City.  108  Ho.  141;  StaU,  Seetk,  y.  Oordon,tn 
Ind.  171:  PiopU,  6ri(Bty,  t.  Fantlmm,  8S  HL 
668;  Atty.  Gtn.  v.  Page,  86  Wch.  886;  Atty. 
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On.  r.  Ba»t»ea.  4S  Hlcb.  486;  Jflv.  0m.  t. 
IMrMf,  6B  MIeb.  181;  AO^.  Qe*.  ▼.  IMniM, 
«  Hich.  an:  Slafa  t.  Bailetf.  19  Ind  4M. 

Tbe  doctrlae  of  euoppe]  la  applicable  to 
eua  wbera  puifcoltT  tDdWiduals  odIj  are  lo- 
LEicated;  It  oertatnlT  would  be  Blngular  to  re- 
fute lo.allov  fbe  aoctrloe  to  be  recogstzed  in 
dses  when  aotlre  connoaniltes  bare  Ibe  grekt- 
fst  inieieM  in  the  world  Id  bariog  the  Mme 
docirioe  recogoized. 

The  prtDci^  of  acqaleacence  or  eatoppel  has 
been  adopted  a*  a  part  of  our  commoo  taw. 

Cooler.  Coast  Llm.  4th  ed.  813;  Ptople, 
Alls.  Qm.,  T.  Magnard,  15  Mich.  470;  ifum- 
Kb  T.  PtopU,  19  N.  T.  41;  Lannina  v.  Car- 
ftaler,  30  It.  T.  447. 

Tbe  propel^  owner  who  has  Blood  by  and 
wiibout  objection  observe  the  outlay  of  large 


isHtopped  to  afierwarda  queattoo  tbelegalil; 
of  the  pioceedingB. 

SInwMr  T.  FM  Waynt,  100  Ind.  44B;  State 
T.  WtrttA,  63  Wis.  IM:  Cooley,  Const.  Llm. 
<(b  ed.  809,  and  c&sei  cited:  Rt  Cooper,  98  N. 
Y.  507;  Burlington  y.  Omert,  81  Iowa.  3S6, 
7  Am.  Rep.  143;  Sttekert  v.  Batt  Maginaa.  28 
Mich.  104;  Time  t.  CWunt&tw.SS  Ohio  81.  381; 
Pallertim  v.  Baumar,  43  Iowa,  477;  Mala  v, 
DttToa,  IB  Hlcb.  495;  Kdlegg  t.  My,  10  Ohio 
SLS4. 

Snua^w.'J.,  delivered  the  opinion  of  the 

1.  tt  ia  Brat  aatd  that  the  relator,  A.  Q. 
Weet.  has  not  sufficient  interest  to  authorize 
bim  to  invohe  the  action  of  tbe  court  in  tiehalf 
of  the  sUte.  Mr.  West  is  not  a  citizen  of 
Dm  Uotnea  as  enlarged  :  bat  he  Is  the  owner 
of  land  within  the  added  territory,  but  not 


of  his  land  is  fSO,  and  It  Is  estimated  that 
he  pays  city  l&zes  thereon  to  the  amount  of 
tl.31.  This  Is  thought  (o  be  too  trltiinff  an 
iaterest  to  permit  bim  to  Institute  the  action. 
Tlie  law  provides  that  when  the  county  at- 
loroej,  on  demand,  refusea  or  neglecla  to 
tommence  anch  an  action,  any  citizen  of  the 
Mate  having  an  interest  in  tbe  question  may 
tpply  to  the  conrt  In  which  the  action  la  com- 
menced, or  to  the  Juitge  thereof,  for  leave  to 
do  so.  and  upon  obtaining  such  leave  he  may 
prosecute  ifae  action  to  Qnal  Judgment.  Code, 
$  3S48.  This  nrovialon  of  the  law  was  com- 
piled with,  and  leave  granted  by  the  dUtrict 
court.  This  action  is  conclusive  upon  us. 
The  law  does  not  define  what  the  interest 
thai]  be,  and,  conceding  that  It  must  t>e  a 
■■ibatantial  one,  It  was  a  question  for  the  dis. 
trlct  court.  It  was  a  question  to  be  settled  be- 
fore tlio  tnltwaa  comdienced.  The  language 
o!  the  law  is  that 'upon  obtaining  such  leave 
be  may  prosecute  the  action  to  final  judg- 
ment. Certainly  Uie  question  of  fact,  as  to 
Um  extent  of  the  Interest,  is  one  confided  to 
tba  court  to  which  application  is  made. 

%  The  oonatitutional  questions  as  to  the 
validity  of  the  law  making  the  annexation 
are  Important.  The  parties,  ia  argument, 
coDcede  that  tlie  learned  judge  who  tried  the 
case  below  held  tbe  Uw  to  be  unconstUa- 
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tioaal,  but  denied  tbe  relief  asked  on  th* 
ground  of  lachea  or  estoppel.  Appellee,  how- 
ever, In  this  court,  Insists  thatauch  aholdlng 
was  erroDeous.  and  tbe  questions  are  for  con- 
sideration. Logically,  the  flrat  question  is 
whether  or  not  the  act  la  general,  or  local 
and  special,  in  its  application.  It  will  bo 
seen  that  the  act,  to  terms,  Is  made  to  ap- 
ply to  all  cities  which  had,  by  the  state  cen- 
sus of  1S35,  a  population  of  30,000.  If  tbe 
act  bad  specified  the  city  of  Des  Hoinei  as 
the  ooe  whose  boundaries  were  to  be  ex- 
tended, there  would  be  no  question  that  the 
law  Is  local  in  its  application.  Tbe  law,  aa 
enacted,  Just  as  explicitly  confines  Ita  ap- 
plication to  the  city  of  Des  Hoinei  as  if  the 
city  bad,  In  words,  l>een  named,  for  It  waa 
the  only  city  In  the  state  liavlug  the  requisite 
population.     Appellee  coDtends  that  because 

-*■■--  ' if  the  act,  by  which  It  Is  to 

ea  in  this  state,  which  had, 
,  -le  state  census  of  188S,  a  population  of 
30.000  or  more,"  it  la  a  law  oi  general  ap- 
plication. The  constitutional  language  u, 
after  stating  certain  exceptions,  "All  lawa 
shall  be  general  and  of  uniform  operation 
throughout  the  state. '  It  ia  not  aeceanry  to 
an  oliservaDce  of  this  provision  that  the  law 
should  operate  uniformly  on  all  the  people 
of  the  state,  nor.  when  the  legislation  per- 
tains to  cities,  is  it  important  that  it  should 
operateuniformly  on  all  cities  throughout  tbo 
state.  But  if  the  law  Is  made  to  operate  upon 
a  particular  condition  as  to  peraons  or  prop- 
erty, and  is  operative  whenever  and  wher- 
ever the  same  conditions  exist,  affixing  the 
same  consequences,  then  it  la  a  general  law 
in  ita  operstiou,  even  though  it  only  oper- 
ates on  one  of  the  conditions  or  classes 
specified.  To  illasCrate  we  may  lostaooa 
the  laws  regulating  banking,  insurance,  agri- 
cultural BOcietles.  and  the  like.  If  the  Taw 
is  BO  framed  that  it  does  and  can  apply  to  bnl 
one  bank,  company,  or  society,  ia  its  oper- 
ation, It  is  special  legislation.  General  legis- 
lation looks  not  alone  to  the  present,  but  to 
the  futnrei  and  a  law  which  at  a  given  time 
operates  aa  to  only  one  bank,  company,  (w 
society,  bevause  there  is  but  one  sucli.  hut  la 
Bo  framed  as  to  operate  on  the  same  condi- 
tions, when  and  where  they  arise  io  the  state, 
is  a  general  law  and  of  uniform  operation. 
Bee  McA^nich  v.  Mimiuippi  d  Jr.  S.  B. 
Co.  20  Iowa,  SS8 ;  Uaitttd  Statei  Ecp.  Co.  y. 
EUyton,  28  Iowa,  870 ;  Von  PAul  v.  Hammer, 
30  Iowa.  SS3  ;  Uaiktl  v.  BvrlingUm,  80  Iowa, 
23S.  This  rule  is  ooe  of  general  recognition. 
As  applied  to  cities,  if  the  act  is  such  that  it  ^ 
Is  operative,  because  of  Its  terms,  to  but  a 
tingle  city,  It  is  local  legislation.  MeGrtgor 
V.  Baylia.  19  Iowa,  48 ;  Owen  *.  Sioux  Oity, 
01  Iowa,  lUO.  Counsel  for  the  defendant  city 
cite  the  above  cases,  with  manv  othera  bd- 
nouncing  the  same  rule,  and  on  them  base  tbe 
claim  that  the  act  under  consideration  it  of 
general  applicat.Ion,  even  though  there  Is  but 
one  city  to  which  It  can  apply.  It  It  true 
that  In  many  of  the  cases  citea,  where  tbe  law 
hat  been  held  of  general  application,  there 
woBbutone  city  of  the  class  intended  to  come 
within  the  rule  of  the  legislative  act ;  but  U 
ia  not  true  that  in  any  of  the  casea  a  law, 
though  general  In  terms,  where  It  oould  In 
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cUf,  hubeen  beld  to  be  a  general  law, 
tlie  act  In  giieatton  been  made  sppllcnble  to 
all  cHteB  of  ovet  80,000  InhablUDta,  witbont 
■  qiiallflcatloD  tbat,  under  known  facta, 
woiiJd  esclude  Ita  operation  as  to  any  otber 
such  city,  the  case  ivould  be  different.  3ut 
becauM  a  law  tbua  arbltrarllj  extending  city 
llmlla  could  not  be  made  of  general  applica- 
tion, because  of  tbe  abeence  of  conditions  to 
Justtrj  It,  It  wan  made  to  apply  onlj  tocitlea 
of  tlmt  number  of  Inbabltants  at  &  particular 
date  in  the  past,  wben  tbere  was  but  one  such 
city  to  wlitcb  tt  could  apply,  so  as  to  avoid 
tlie  poesibility,  even,  of  any  otliercUy  com- 
Ine  witbin  ItaprovlBlona.  Tbe  act  fa  slngu- 
lanj  speclQc  fn  tbU  respect,  not  even  per- 
milling  any  chances  aa  to  vbat  migbt  be  tbe 
actual  population  of  other  cities  but  making 
It  depenilent  on  tbe  census  return  of  1869, 
known  at  tbe  time  the  act  was  passed,  whicb 
clearly  proves  that  only  the  city  of  Des 
Uuiiies  wae  Intended  as  the  subject  of  such 
legislation.  In  sucli  a  case,  even  though  the 
language  of  tbe  act  la  ^neral,  it  la  special 
iFglelatlon.  In  Slate,  Itic/iardt.y.  Eammer,  49 
K.  J.  L,  48B,  tbe  court.  In  treating  this  sub- 
ject from  <l  constitutional  Blandpolnt,  satd, 
as  to  the  effect  of  such  general  language, 
where  but  two  cities  of  the  state  could  be  af- 
fected by  tbe  law  :  "The  result  therefore  Is 
that  tbe  act  was  Intended  to  apply,  and  that 
it  does  and  must  ever  apply,  to  these  two 
cities  alone,  and  that  tbe  legal  effect  of  thia 
law,  as  now  constituted,  is  the  same  as 
tliougb  It  had,  In  express  terms,  declared  that 
ft  was  not  to  be  operative  tbrouEh  tbe  atate 
at  large,  but  In  ibe  cities  of  Elizabeth  and 
Newark  only."  Tbe  law  waa  beld  to  be 
local  In  its  application,  and  unconstitution- 
al. Tbe  conclusion  Is,  unmistakably,  that 
the  act  In  question  Is  local  legislation. 

8.  Wlih  the  question  settled  that  tlie  act  Is 
local  legislation,  we  are  next  to  deternnine 
whether  or  not  It  Is  of  tbe  doss  of  legislation 
probibitcd  by  tlie  Constitution.  The  ques- 
tion baa  received  eitensive  conaideratlon  In 
argument  by  counsel  on  both  aides.  The 
Constitution  does  not  In  all  cases  prohibit 
special  or  local  legislation.  It  permits  It  In 
some  case*.  Section  80  of  article  S  of  tbe 
Conatltntlon  reads  as  follows:  "The  gfoeral 
assembly  shall  not  pass  local  or  special  laws 
In  tbe  following  cases :  .  .  .  For  the  In- 
corporation of  cities  end  towns :  ...  In 
all  cases  above  enumerated,  and  in  all  other 
cases  where  a  general  law  can  be  made  ap- 
.  plicable.  all  laws  shall  be  general,  and  of 
uniform  operation  throughout  the  stale." 
Tbere  are  six  of  tbe  enumernted  cases.  It  has 
been  thought,  and  It  la  appel  lant's  contention 
here,  that  the  pnihiblEion  of  the  section  as  to 
local  or  special  legislation  la  absolute  as  to 
the  "cssea  sbove  en<inierBied.''and  aa  Id  other 
caaea  the  prohibition  la  conditional,  depend- 
ing upon  whelher  or  not  general  laws  can  be 
made  applicable.  It  Is  now  urged  for  the 
first  time,  so  far  as  we  know,  that  there  is  no 
positive  problbltinu,  but  that,  aa  to  bnth 
cases  or  classes  of  laws,  aa  deal^nsted  In  tlie 
section,  the  prohlbirlon  Is  cooditinnal.  Ap- 
pellee, by  a  IranK position  of  the  last  sentence, 
and  a  grammatical  application  of  the  rules 
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of  language  to  it,  glvM  the  following  aa  ex- 
preaaive  of  lt4  meaning:  "In  all  the  cases 
above  enumerated  where  a  general  law  can  be 
made  applicable,  and  In  all  other  caaes  where 
a  general  law  can  be  made  applicable,  all 
laws  shall  be  general  and  of  a  uniform  opera- 
tion throughout  the  state."  This  means, 
stripped  of  its  verbiage,  that  all  laws  ahal) 
be  general  and  of  uniform  operation  through- 
out the  state,  where  such  a  law  can  be  nuide 
applicable.  This  rendera  meanlnglees  more 
than  half  the  words  employed  In  the  section, 
and  nearly  half  of  those  in  the  sentence  we 
are  construing.  If  the  sentence  could  be 
made  clearer  bv  a  transposition,  oun  would 
be  this:-  '*Inall  the  cases  above  enumerated, 
all  laws  shall  be  general  and  of  uniform 
operation  tbioughout  tbe  state,  and  in  all 
other  cases  where  a  general  law  can  be  made 
applicable."  By  this  we  preserre  and  give 
a  meaning  to  all  the  language  employed,  and 
observe  tbe  legal  requirements  as  to  construc- 
tion. The  oUier  is  a  manifest  dlaregnTd  of 
the  rule.  To  us  the  section  Is  not  open  to 
serloua  question  In  the  respect  augiieflied. 
The  prohibition  as  to  locsland  special  legis- 
lation Is  absolute,  as  to  the  enumerated  casea. 
While  this  precise  question  has  not  been  con 
aldered,  this  section  baa  been  so  applied  In  a 
number  of  cases.  Ex  parta  Prilz,  9  Iowa,  80 ; 
Von  Phut  V.  Hammer,  McOrtgor  v.  liaylif, 
and  BaiJal  v.  BuTlingUin,  lupra;  State  v.  King, 
87  Iowa,  463 ;  Rithman  v.  Muteatine  Obunijf 
Stiperi.  77  Iowa,  918.  If  the  act  In  question 
ta  local  or  special  leglalatlon,  and  la  pro- 
hibited bv  the  section  of  the  ConatUutiOD 
considered,  it  is  not  contended  that  tbe  fact 
that  it  la  an  act  merely  extending  the  bound- 
aries of  the  city  will  give  it  validity.  That 
the  constitutional  prohibition  extends  to  acta 
amending  charters  and  acts  creating  such  cor- 
porations, see  Ex  parte  iVtt«.  MeQrtgor,  t. 
Baylie*.  and  Von  Phid  v.  HamToer,  tupra. 
Our  conclusion  Is  Uiat  the  act  providing  for 
the  annexation  is  against  tbe  express  provi- 
sions of  theConstltution  prohibiting  the  pass- 
ing of  local  or  special  laws  for  the  Tncorpon- 
tion  ot  cities,  atid  is  therefore  void. 

4.  It  la  next  to  be  iletermined  whether  or 
not,  with  the  law  giving  rise  to  the  annexa- 
tion absolutely  void,  the  legality  of  the  pres- 
ent city  organization  can  be  sustained  under 
the  rule  of  estoppel  or  laches.  On  this  branch 
of  the  case  a  large  number  of  authorities  have 
been  cited,  and  the  newness  of  the  question, 
aa  well  as  the  great  Interests  Involved,  make* 
It  one  of  great  importance.  Tbe  foundation 
forthe  application  of  the  doctrine  of  estoppel 
is  the  conBeouence  to  result  from  a  judgment 
denying  to  tJie  cltv  of  Dee  Hoines  municipal 
authority  over  the  territory  annexed,  after 
Uie  lapse  of  four  years,  during  which  time 
such  authority  has  been  exercised,  and  the 
changed  conditions  Involvlngexicnsive  pub- 
lic and  private  interests.  It  will  be  remem- 
bered that  the  act  of  annexation  reaulted  In 
the  abandonment  of  eight  municipal  govern- 
ments, which  before  the  annexation  were  in- 
dependent, and  bringing  them  under  tbe 
aliiule  government  of  tbe  city  of  Des  Moines. 
TbTs  Involved  a  vacation  of  all  odlres  In  the 
city  and  towns  annexed,  and  the  deliv^  of 
all  public  records  and  property  U>  the  officers 
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AoMB  for  tbe  citj  10  enlarged.  For  loar 
jemn  taxea  kkve  been  levied,  collected,  and 
expended  aader  tbe  new  OMidltioiia ;  pnbllc 
ImproTemeDta  turn  bean  made,  Incladlng 
■ome  mllee  of  atmet  curbing,  paving,  and 
■ewengc.  Tor  wblcb  certlflortea  and  warranta 
have  been  Inued,  and  contracia  are  now  out- 
Banding  for  such  improTementa.  In  brief, 
with  the  statement  that  tor  tbe  four  years  tbe 
entire  macblnerj  of  olt;  governroent  bas  been 
In  opin«tion,  the  sitoatloa  may  be  beti«r  im- 
i^nrd  than  eipreaMd.  It  la  budly  poHSible 
U  contemplate  tbe  situation  to  result  from  a 
Jadgmenl  diMoWing  tbe  present  clc;  orgoni- 
ration,  utd  leaving  the  territory  formerly 
embraced  within  corporate  lines  as  it  would 
be  left.  Of  all  tbe  cases  to  which  we  are 
cited,  involving  the  validity  of  municipal 
vvanization*,  where  tbe  coneequencea  to  re- 
tnlt  from  a  judgment  of  avoidance  are  con- 
■Idered,  not  one  presents  a  ease  of  such  un- 
•ertalnty,    nor   where    there    are    the   same 

STounds  for  serious  appreheosiou,  because  of 
llfflcultles  In  adjusting  rights  In  this  case. 
There  are  many  cases  where  tbe  doctrine  of 
Imbes  has  been  applied  to  sustain  a  munlcl- 
l«l  government  where  tbe  organization,  as 
■t'empted,  was  Illegal.  Much  importance  is 
■Uached  by  appellant  to  the  fact  that  in  tbla 
(aie  tbe  act  serving  as  a  basis  for  tbe  anoexa- 
llim  la  absolutely  void,  and  a  dlatinctlon  la 
Uawn  between  proceedings  where  tbey  are 
irregnlar,  meiely,  and  where  they  are  void, 
tlie  case  of  Stait  v.  Leat}iennan,  88  Ark.  81, 
it  perhapB  as  directly  In  point  on  the  partlcu- 
l|r  question  aa  any  we  have  noticed.  It  In- 
T(ilved  a  consideration  of  the  legality  of  tbe 
mlabllshmeot  of  ArkausasCity,  In  that  state. 
Ill  Arkansas  such  corporetioDs  are  eatabl  labed 
ou  the  order  of  court,  and  It  waa  found  that 
the  court  making  tbe  order  had  no  jurisdlo- 
tlEin  to  make  it,  and  aa  to  that  branch  of  the 
ease  the  court  ssid,  "there  was  no  juriwlic- 
tlDn,  and  tbe  order  waa  void."  Toe  court 
lien  proceeded  to  tbe  consideration  of  the 
question  we  are  now  considering,  and,  after 
iitaillnic  some  of  the  consequences  to  result 
fium  a  Judgment  avoiding  the  corporation. 
It  is  said  in  the  opinion,  speaking  of  that 
city,  wllb  others,  probably  organized  under 
itmitar  orders:  "To  declare  Uiem  all  null, 
tiler  long  acquiescence  on  tbe  part  of  the 
sute  would  open  a  very  Fandora'a  box  of 
Irtlgatlon,  and  produce  Incalculable  hard- 
it  ip  and  confusion. "  In  tbe  same  connection 
tke court  further  said:  "This  Impels  us  to 
Ae  broader  Belds  of  inquiry,  whether  this 
eeurt,  In  view  of  Juatlce.  equity,  and  the 
■ecurity  of  titles,   can  find.   In  recognlied 

CDciples  of  law,  sufficient  warrant  for  re- 
ing  Its  aid  in  opening  the  flood  gatee  of 
inch  unmltlgable  evil."  The  question  was, 
Id  that  case,  presented  on  a  demurrer  to  tbe 
inawer :  the  actiun  being  by  information  In 
tbe  nature  of  quo  warranto,  as  In  this  case. 
It  may  also  be  aald  that  the  Infornintlon  was 
preaented  bv  the  attorney  general  In  behi  " 
of  tbe  public,  and  not  on  tbe  relation  of 
private  prosecutor,  as  In  this  case.  Tbe  opi  _ 
■on  Is  concluded  In  these  words :  "The  oaeo 
■ade  by  tbe  answer  shows  an  acquiesc 
for  nearly  nine  years,  and  a  recnf;nition  by 
tlie  governor,    county   court,    county   clerk, 
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ooQUty  collector,  and  tbe  whole  of  a 
tlon  now  over  1,000.-  If  the  answer 

Mtrporation  of  Arkansas  City  -should  not 
beneldnnll  and  void."    Burlng  Uiatof 
time,  tbe  same  fact«ar«  true  In  this  case;  tbo 
here  being,  before  the  commencement  of 

jDlt,  a  little  more  than  four  years,     in 

connection  with  tbe  thought  aa  to  delay  on 
the  part  of  the  public.  It  mav  be  well  to  say 
that  our  law  expressly  authorizes  such  actions 

be  commenced  by  tbe  county  attorney.  In 
the  name  of  tbe  state,  and  makes  it  lilfi  duty 
to  do  so  wbeu  directed  by  tbe  governor,  tbe 
gennal  assembly,  or  a  court  of  lecord.  The 
general  assembly  has  twice  convened  since 
tbe  anoeiation.  In  tbe  city  aSected  by  the 
act,  Uie  seat  of  government  being  within  Its 
limits;  and  tbe  validity  of  tbe  corporation 
has  never  been,  by  It,  nor  by  any  public 
otOcer.  questioned.  Tbeae  suggeatlona  bear 
on  tbe  fact  of  a  public  recognition  of  tbe 
preaent  corporation.  Tbe  Arkansas  case  cl  tea, 
and  we  refer  to.  Jarruamtv.  People.  16111.  2ST, 
'~  Am.  Dec.  B04.    That  case,  also,  was  quo 

rranto.  In  behalf  of  the  sUte,  to  oust  tbe 
officers  of  the  town  of  Oquaka,  because  of 
illegality  In  tbe  organization  of  tlie  town. 
Tbe  claimed  Illegality  waa  an  Irregnlarlty 
in  the  manner  of  voting  on  the  question  of 
Incorporating.  Tbe  validity  of  certain  bonds 
Issued  by  the  town  depended  on  tbe  existence 
of  the  corporation.  The  question  waa  pre- 
sented by  a  demurrer  to  defendant's  pleas, 
corresponding  to  our  anawer.  In  wblcb  It 
waa  made  to  appear  that  for  more  than  four 
years  the  corporation  had  been  recognized  by 
tbe  legislature  in  lis  acts;  bad  exercised  tbe 
powers  and  franchises  confened  on  such  cor- 
porations by  law ;  bad  levied  and  collected 
taxes,  made  contracts,  and  Incurred  liabili- 
ties, and  passed  and  enforced  ordinances. 
The  supreme  court  declined  to  cousldar  tbe 
matter  of  Irregularity  in  voting,  and  sus- 
tained the  corporation  alone  on  the  grounds 
of  the  averments  of  tbe  answer  or  pleas ;  and, 
while  It  attached  much  imporlanoe  to  tbe 
subsequent  acts  of  the  legislature  in  recogni- 
tion of  tbe  corporation,  it  added,  after  de- 
tailing some  consequences  to  result;  "Mu- 
nicipal corporations  are  created  for  the  public 
good, — aredemandedby  tbe  wan  ta  of  tbe  com- 
munity ;  and  the  law,  after  long -continued 
use  of  corporate  powers,  and  the  public  ac- 
Quiescence,  will  indulge  in  preaumptiona  In 
favor  of  their  legal  existence.  ...  It 
would  seem  incompatible  with  good  faltli, 
and  against  public  policy,  although  irregu- 
larities may  have  Intervened  in  the  organiza- 
tion of  the  town,  now  to  hold  that  it  la  not  a 
body  corporate ;  and  we  do  not  think  the  law 
require!  us  to  do  so."  We  realize  llie  dls- 
similarUy  of  the  case.  In  some  reapecia,  from 
tbe  one  under  consideration ;  but  at  the  same 
time,  In  Its  reasoning  and  conclusion.  It  sus- 
tains tbe  principle  that  lachea  may  overcome 
legal  defects  In  luch  organlzui.ions.  PeopU, 
Ally.  Oen.,  v.  Vaynard,  15  Micb,  4S8,  Is  quo 
warranto,  and  the  case  Involved  tbe  validity 
of  a  county  organization  which  was  beld 
void,  as  we  understand,  by  a  majority  of  tlie 
court,  on  constitutional  grounds.  The  court 
in  tJiBtcsse  rays:  "Inaiiniudi  as  tbe  arrange- 
ment tbore  indicated  bad  been  acted  upon  for 
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legal  obJectloDS,  whldi  mlgbt  have 

them  If  not  Wftlted.  Bat  In  public  affairs, 
where  tlie  people  have  ornnlzed  tbemwlTc*, 
noder  color  of  law,  into  tlie  ordinary  munici- 
pal bodies,  and  have  ^ne  on  year  after  jear 
raising  taxes,  making  improvementB,  ana  ex- 
ercising their  usual  franchises,  their  rights 
are  properlf  regarded  as  depending  quite  as 
much  on  the  acquiescence  as  on  the  regularity 
of  their  origin,  and  no  «z  po»l  /oeto  inquiry 
can  be  permitted  to  undo  their  corporate  ez- 
istencu.  Whatever  may  be  the  rights  of  in- 
dividuals before  such  general  acquiescence, 
tbe  corporate  atanding  of  the  community  can 
be  DO  longer  open  to  question."  The  case 
cites  Bumtey  T.  FtopU,  19  N.  T.  41,  and 
Canning  r.  Oarptnler,  20  N.  T.  447.  Mr. 
Cooloy,  in  his  work  on  Conatitutlonal  Lim- 
itationa  (page  S19,  4Ui  ed.)>  says:  "In  pro- 
ceedings where  the  question  whether  a  cor- 
poration exists  or  not  arises  collaterally,  tbe 
courts  will  not  permit  lis  corporate  character 
to  be  questioned,  if  It  appear  to  be  acting 
under  color  of  law,  and  reoognized  by  the 
state  aa  auch,  .  .  .  And  the  rule,  we  ap- 
prehend, would  be  nodiSerent  if  tbe  Consti- 
tution itself  prescribed  tbe  manner  of  Incor- 
poration. Even  in  such  a  case,  proof  that  the 
coiporatlco  was  acting  as  such,  under  legis- 
lative action,  would  be  sufflcient  evidence 
of  right,  except  as  sgainst  the  state,  and  pri- 
vate parties  could  not  enter  upon  any  question 
of  regularity.  And  tbe  state  itself  may  justly 
t>e  precluded,  on  principle  of  esteppel,  from 
raising  such  objection,  where  there  has  been 
long  acquiescence  and  recognition. "    This,  It 


part  to  collateral  proceedings,  it  9 


to  People,  Atty.  Gm.,  f.  Maj/nard,  Rumiei/  v. 
PeopU.  and  Lanning  v.  Oarpentgr,  mpra.  It 
will  be  seen  that  Importance  is  gtren  to  the 
fact  that  the  defective  organiT^ation  takes 
place  undercolor  of  law.  NuCbing  less  can 
t>e  said  of  tbe  annexation  in  this  case  than  that 
It  was  made  under  color  of  law.  "Color  of 
law"  does  not  mean  actual  law.  "  Color, "  as  a 
modlQer,  in  legal  parlance,  means  "mere  sem- 
blance of  legal  right."  Kinney,  Law  Diet. 
In  some  of  tbe  cases  the  defects  as  toorsaniui' 
tion  bare  beenspoken  of  as  Irregularities,  be- 
cause of  which  appellant  thinks  the  cases  not 
applicable,  because  this  is  a  void  proceeding. 
The  term  " Irregular ily"  is  oftener  applied  M 
forms  or  rules  of  procedure  in  practice  than 
to  a  ncDobservance  of  the  law  in  other  ways, 
but  It  has  application  to  both.  It  is  defined 
as  a  "violation  or  nonobserrance  of  estab- 
lished rules  and  practices."  Tbe  annexation 
in  question  waa  a  legal  right  under  the  law, 
independent  of  the  act  held  void.  It  was  not 
a  void  thing,  as  if  prohibited  by  law.  The 
most  that  can  be  said  Is  that  the  proceeding 
for  annexation  waa  not  the  one  prescribed, 
but  It  was  a  violation  or  nonobservance  of 
that  rule  or  law.  It  seems  to  us  that  the 
;tl  L.  a  A. 


Importance  is  attached  to  the  fact  that  tlw 
statute  fixes  the  time  in  which  a  suit  mar  bo 
brought  in  auch  a  case  at  five  year*,  not- 
wlthatandlng  tlte  analogy  betweem  the  law  \>j 
which  a  right  of  action  is  limited,  and  that 
of  an  eatoppcl,  where  time  is  an  Ingredient 
It  has  never  been  held  that  the  time  in  tha 
two  cases  is  the  same.  Tlie  former  goes  to 
the  right  to  roalntein  or  prosecute  the  action, 
and  t£e  latter  te  a  right  of  recovery.  Th« 
one  is  determined  by  arbitrary  date,  without 
a  refcreuce  to  consequences,  while  Uie  other 
is  spplied  only  to  deny  relief  when,  because 
of  neglect  or  wrong  a  party  has  forfeited  a 
right  ne  might  otherwise  possess.  The  ap- 
plication of  the  rule  of  estoppel  cannot  bs 
said  to  depend  on  a  particular  date.  In  on« 
case  a  time  much  shorter  than  the  period  of 
limitation  would  be  sufficient  to  invoke  the 
rule,  while  In  another  it  will  be  much  long- 
er. It  is  not  to  be  denied  but  that  there  are 
very  many  cases  where  legislative  acta  have 
been  adjudged  unconstitutional,  and  henoo 
void,  where  rights  and  intcresto  acquired 
under  and  because  of  them  have  been  defe^ 
ed  ;  and  this  is  true  where,  between  the  en- 
actment and  tbe  judgment  long  time  has 
intervened.  In  UniUd  StaUtv.  Sxbe,  137  U. 
S.  8S8,  32  L.  ed.  121.  the  action  was  to  set 
aside  a  patent  for  land  obtained  by  fraud,  and 
in  the  opinion  It  Is  said:  "The  principle 
that  the  iJnited  States  are  not  bound  by  anj 
statute  of  limitations,  nor  barred  by  any 
laches  of  their  officers,  however  grcaa,  in  a 
suit  brought  by  them  as  a  sovereign  govern- 
ment to  enforce  a  public  right,  or  to  assert » 
public  interest.  Is  established  past  all  con- 
troversy or  doubt. "  Appellant  cites  the  caao, 
and  also  CniUd  Statet  v.  InOes.  130  U.  8- 
30S.  tt2  L.  ed.  968.  to  the  same  effect  It  !■ 
then  said  that  In  this  case  the  Stale  is  seek- 
ing to  assert  a  public  interest.  In  that  It  la 
aimed  at  a  "usurpation  by  a  municipal  cor- 
poration of  powers  not  conferred  by  a  valid 
law."  If  that  is  Uie  purpose  of  the  suit  It 
will  be  realized ;  for  we  hold.  In  aa  explicit 
terms  as  we  can  command,  that  the  act  la 
inoperative  to  confer  upon  the  defendant 


method  for  annexation  been  adopted,  with  the 
same  conditions  as  to  recognition,  acquies- 
cence, delays,  and  public  and  private  Inter- 
ests Involved,  the  same  conclusion  would  re- 
sult; and  hence  the  act  is  without  the  leaat 
significance,  nor  have  we  given  It  a  shsidow 
of  bearing,  except  In  so  far  as  It  may  have 
served  as  a  color  of  law  Inducinjc  the  proceed- 
ing for  annexation.  But,  aside  from  this,  th« 
record  In  no  way  indicates  a  public  Interest 
to  be  subserved  by  a  judgment  avoiding  Uie 
present  corporate  existence.  Not  one  of  the 
00,000  or  more  Inhabitants  of  the  city  as  now 
constituted  makes  a  complaint,  nor  does  it 
appear  but  that  all  are  entirely  aatlsfled  wlUt 
Iho  change  that  has  bean  made.  The  relator, 
but  for  whom  the  cause  would  not  be  in  court, 
is  not  a  resident  of  the  city  ;  but  he  Is  tile 
owner  of  land  of  the  asaeised  valuation  of 
980,  giving  him  the  legal  right  to  Institute 
the  proceedings.     He  Id  qo  way  claims  that 


ivCoogle 


Stati,  sgrd.  Wbr,  t.  Dn  Uoisig. 


IN 


ha  la  Inland  by  the  dumge,  or  la  likely  to 
be.  Tka  Judgment  ot  ooMer  amlDtt  the  cltr 
U  olainMd  u  a  naked  legal  right.  Had  u 
been  exercised  with  promptneaa,  aiUir  tb« 
fiower  was  assumed  by  the  city,  we  do  not 
see  why  he  ahould  Dot  hare  had  hfe  Judg- 
ment. A  thought  la  suggested  that  the  delay 
was  to  permit  the  authoritiea  to  act,  Wltb 
ihe  rapid  changes  made  after  tbe  psssage  of 
the  act  (the  new  goTerDmeat  being  in  opera- 
tion In  April,  1890),  tbe  tendency,  as  to  re- 
sults, was  maDlfest ;  and  it  was  apparent  that 
10  avoid  great  and  Important  cbaogea,  Involv- 
ing many  aod  large  Interests,  action  should 
lie  taken  at  once.  Mucb  less  time  than  was 
taken  was  sufficient  to  apprlae  the  relabv  that 
othera  did  not  intend  to  act.  The  way  of  In- 
■luliy  was  open  to  him  to  know  the  facts,  ft 
he  dealred  to  know  them.  and.  la  view  of  the 
situation,   promptneaa  waa  demanded. 

Appellant  makes  a  comparison  of  tbe  esses 
as  to  the  time  luteirenfng  between  the  adop- 
tion of  tbe  law  and  Judgment  where  laches 
were  claimed  as  an  estoppel.  One  case  that 
we  have  cited  Is  the  same  as  this  one,  while 
in  the  othera  the  time  ia  longer.  The  time 
tlistwlit  Justify  an  estoppel,  as  we  have  aald, 
Tarlea  wiiJi  ihe  cases ;  depending  on  wbat  are 
tbe  facts,  and  what  la  to  be  apprehended. 
Greater  prejudice  may  result  from  a  delay  ot 
one  year  In  somecaaes  (ban  from  ten  or  twenty 
jeats  In  others.  In  our  eiamlnatloD  we  have 
not  found  a  case  In  which,  with  many  more 
years  of  delay,  the  consequences  to  he  appre- 
headed  troux  a  Judgment  of  ouster  were  ss 
great  aa  in  thla  case. 


We  are  not  nnmlndfui  of  the  fact  that  the 
act  in  question  attempta  to  extend  the  limlta 
of  the  city  by  its  own  operation,  Instead  of 
permittlnc  it  W  be  6oae,  but  we  do  not  aee 
that  such  tact  should  change  the  conclusioa. 
The  cooditioDS  out  of  which  arise  the  neces- 
sity for  tbe  rule  we  apply  are  not  the  resulta 
of  the  enactment  alone,  but  ot  the  things  done 
by  the  people  relying  up«i  it.  By  tbe  act  It 
1b  said  that  the  Hmlta  of  such  cities  "are 
hereby  extended,"  and  that, 'as  to  corpora* 
tt(ms  in  tbe  outlying  territory,  Uproviaeain 
terms  that  tbey  shall  "eeaae  and  determltie.' 
The  people,  fu  maklDg  tbe  change,  acted 
upon  wbat  purported  to  be  flsed  coodttloiie; 


..   the  instance  of  tbe  state  simply  asserting 
the  Invalidity  of  Its  authority. 

Finally,  it  may  be  said  that,  aside  fmn  tbe 
necessity  of  malntainlnc  the  integrity  of  the 
Constitution  against  Infractlona  nom  legla- 
latlve  action,  there  la  not  a  reason' auggeited 
for,  or  a  benefit  anticipated  from,  the  Judg- 
ment sought  in  this  proceeding.  Such  a 
Judgment  would  disrupt  the  present  peaceful 


without  a  beneflt.  so  far  as  we  know,  t .  _., 
petson.  The  law  does  not  demand  such  a 
sacriflce  for  merely  technical  reasons.  In 
fact,  tbe  constitutional  vindication  la  com- 
plete with  the  declaration  that  tbe  act  la  ab- 
•olutely  void. 

7U  jadgmtni  tf  ft*  IHttria  Owrf  ii  ^. 
firmed. 


ALABAMA  8UPKBHE  COURT. 


Dora  P,  PRANOia. 


Susan  J.  ALLEN  »t  aL 


The  iiBr«ABoiiHt)le  eattliv  _ 

of  trees  on  ft  aldewftlk  by  employees  who 
bare  autborlty  to  cut  or  trtm  uses  so  for  ns  k 
neoesauT  In  removlDS  telephone  nrlres  which 
tbey  bare  been  Invfully  ordered  to  remove  will 
not  BUalalD  an  sodon  of  trespan  by  the  abutUnc 
lot  otrnen  a^lnet  the  employer. 
(Febniaryl*.  ISta.) 

APPEAI^  by  defenitaat  from  Judgments  of 
tb*  City  Court  of  Birmlnghflm  In  favor  of 
plaintiffs  in  an  aciloo  brought  to  recover  dam- 
age* for  trespass  In  cutting  trees  in  tbe  street 
in  front  of  plalntiSi'  property.     ReBtned. 
The  facts  are  stated  in  the  opinion. 

Note.— Pot  master*B  Uabnity  on  aooonnt  ol  serv- 
>nt%  tons  or  negUaenae  to  peraona  with  whom  be 
baa  no  contiaatnal  relatloii.  see  note  to  Kitohle  v. 
WiUsr  (Conn.)  ST  L.  R,  A.  UL 
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Mtttn.  Hewitt,  Walker,  Jb  Porter  fOr 

appellant. 

MtttTi.  Tftllofiarro  A  Hon^ten  for  ap- 
pellee Francis. 

Mam.  AJtmen  A  Ke^aeen  for  appel- 
lee Allen. 

TItoriii|;toB,  J.,  delivered  tbe  opinion 

These  two  cases  arise  from  substantially 
the  same  stale  of  facts,  and  were  aubmlttec 
together  In  this  court.  Appellees,  being  th« 
owners  ot  property  abutting  on  a  public 
street  In  the  city  of  Birmingham,  brought 
suit  In  trespass  against  appellant  to  recovei 
damages  for  Injury  to  their  property  result' 
log  from  the  act  ot  appellant's  agents  or  serv- 
ants in  cutting  and  Uimmiug  certain  trees 
■TOwing  on  the  sidewalk  in  front  of  appel- 
lees' lota,  which  in  one  case  had  been  planted 
by  appellee  some  years  ago,  and  In  tbe  other 
case  It  does  not  appear  by  whom  they  were 
planted.  Appellant,  a  corporation  inveeted 
with  the  right  of  eminent  domain  under  tbe 
lawa  of  thla  state,  and  authorized  by  law  to 
erect  poles  end  stretch  wires  thereon  through 
the  streets  of  Biimlngham,  was  required  by 
an  ordinance  of  that  city  to  remove  certain 
of  Ita  polea  and  wires  from  the  street  on 
which  appellees'  property  is  ittuated,  and 
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to  plftM  tbom  on  tbe  ridewalk  in  front  of 
nicn  pTopert^.  Appelluit  cUIms  that,  In 
Older  U>  complj  ^(tth  thU  otdlnoooe,  It  be- 
came neoMHuy  to  cut  and  nanre  maoT  of 
tlte  llmbfl  of  the  tree*  whicb  had  entwfoed 
themielvM  about  tli«  wlm,  and  also  to  cut 
otber  llmba,  In  order  tbat  tbe  tree*  ebould 
not  Intffilera  with  tho  wiraa  after  tbe  poles 
were  lemoTed  to  the  aldewalk  and  the  wirea 
wnspended  over  Qie  tops  of  Uw  tMM ;  that, 
OD  aaoertalnlDt;  tbU  to  be  oeceMarr,  It  ao  In- 
formed tbe  mayor  of  the  city,  who  promised 
to  obtain  ibe  consent  of  the  property  owners ; 
that  af terwarda,  and  without  having  obtained 
■neb  conaent,  as  appellees  were  informed  at 
die  time,  tbe  mayor  aent  an  offloir  of  the  city 
Sre  department  to  inperintend  tbe  trimming 
of  the  treea,  and  ander  bis  dlrectioD  the  work 
was  done  by  appellant's  employees.  Besides 
tbe  appellant's  wlrea  on  the  poles,  there  was 
•1m  a  flre-alarm  teloKraph  wire,  whicii  — 


remoTod  with  the  poles  and  appellant's  wires. 


■bow  it  was  this  wire  mainly  that  oeceMllated 
the  cutting  of  tbe  trees.  Tbe  cases  were 
tried  before  a  Judge  of  tbe  city  court,  with, 
out  a  Jury,  and  judemenu  were  rendered  In 
both  cases  for  appellees,  who  were  plBintlffs 
in  the  court  below.  Tbe  measure  of  damages 
adopted  by  tbe  city  court  was  tbe  difference 
between  ttm  market  ralue  of  tbe  lots  abutting 
on  tbe  street  iHtfore  the  trees  were  mutilated 
by  tbe  alleged  rechless  cutting  and  their 
TalueaftorsucbcnUlng.  Tbeappeal  Istuken 
pursuant  to  tbe  statute  crealfng  said  court, 
and  brings  the  whole  case  before  us  for  re- 

The  two  controlling  questions  are :  First 
Whether  an  action  m  trespass  lies  fn  favor 
of  appellees,  as  owners  of  tbe  lots  abutting 
on  tbe  street  where  the  trees  are  standing, 
against  appellant,  for  the  acts  of  its  em- 1 
pToyees  in  cutilng  the  treea.  Second.  It 
Bach  liability  was  incurred,  what  is  the 
measure  of  damagesT 

Appellant's  counsel  bare  filed  an  interest- 
ing and  elaborate  argument  In  support  of 
tbe  proposition  that  a  telephone  serTice  does 
not  constltuto  an  addlttonal  burden  on  the 
public  streets  of  a  city,  and  they  cite  num- 
erous cases  which  are  ably  reaxoned  ;  but,  in 
our  opinion,  tbe  decision  of  the  cases  pre- 
sented by  these  appeals  for  our  conslderalloo 
does  not  turn  on  that  question,  and  we  there- 
fore leave  tt  underided.  Other  principles 
to  which  we  will  presently  advert  must  goT- 
ero  onr  conclusions. 

Tbe  owner  of  property  abutting  on  a  pub- 
lic street  in  a  city,  in  the  absence  of  statu- 
tory provisions  to  tbe  contrary  at  the  time 
of  the  dedication,  or  of  a  different  intention 
appearing  from  the  instrument  or  act  of  dedi- 
cation, owns  the  fee  In  the  land  to  tbe  center 
of  such  street  subject  to  the  public  easement. 
W<'i>nrrn  R.  Oo.  v,  Alabama  O.  B.  Co. 
m  Ala.  272.  11  So.  483;  Evana  v.  Snrnnnah 
d  W.  R  Oa.  90  Ala.  H ;  Maorv  t.  Johnttm, 
87  Ala.  820 1  Ooliivtbut  it  W.  R.  Oo.  t.   Vfith- 


5  Am.  A  Bus.  Enc.  Law,  p.  406.  And.  In 
tbe  abaenoe  of  proof  to  tin  contrary,  the  pre- 
sumption of  law  is  tbat  the  fee  to  tbe  center 
of  the  street  is  In  the  owner  of  the  abutting 
property,  Bitt  v.  Worentar  Ceunty,  11  Gray, 
288 ;  "Arrt  BauU  d  8.  E.  R.  Co.  t.  Bodel, 
67  lod.  IS8,  46  Am.  Itep.  164;  Walla-  t. 
McCormiek.  47  N.  J.  L.  S97.  S4  Am.  Rep. 
175;  Be*Um  v,  mdiardaan,  IS  Allen,  148. 
When  such  ownership  is  of  tbe  ultimate  fee 
In  land  constituting  a  public  country  road. 
It  haSKenerally  been  recogniied  as  retaining 
with  it,  subject  to  the  easement  of  passage  . 
and  Its  incideats,  andforputpoeesof  repairs, 
tbe  right  to  the  earth,  timber,  and  gnab 
growing  between  tbe  center  line  of  tbe  road 
and  the  boundarv  of  the  owners'  lands  along 
the  road,  as  well  as  all  minerals,  quarries, 
and  springs  below  the  surface ;  and  such 
owner  may  maintain  actions  against  thoae 
who  interfere  with  these  rtgbta.  But,  in  re- 
spect of  streets  In  populous  places,  it  has 
h«en  said,  and  we  think  with  obvious  rea- 
son, Uiat  the  public  convenience  requires 
more  than  tbe  mere  right  to  pass  over  and 
upon  them,  and  tbat  the  uses  to  which  they 
may   legitimately   be    put   are   greater   and 


plied  to  ordinary  roads  or  hitchways  1 
country.  Hr.  Dillon,  in  his  work  on  Munic- 
ipal Corporations,  in  speaking  of  municipal 
control  over  public  streets,  uses  the  follow- 


.  Hep.  740; 


the  beneficial  use  of  the  street  by  tbe  pub- 
lic, of  which,  when  not  dune  in  an  Improper 
and  negligent  manner,  tbe  adjoining  free- 
holder cannot  complain."  In  this  state,  how- 
ever, that  doctrine  must  be  accepted  as  lim- 
ited and  controlled  by  the  constitutional 
provision  requiring  municipal  and  other  cor- 
"lorattons  Invested  with  the  right  of  eminent 
domain  to  make  Just  compensation  for  prop- 
erty taken,  injured,  or  destroyed  by  the  con- 
struction or  enlargement  of  its  works,  high- 
ways, or  Improvements.  Ala.  Const,  art. 
14,  g7;  Montoomeru  r.  Toitruend.  30  Ala. 
489,  60  Am,  Rep.  113;  Id.  84  Ala.  478; 
Monlgoinery  t,  Maddox,  89  Ala.  181.  Al- 
though it  sbnuld  be  conceded  tbat  the  posts 
and  wires  comprising  a  tolegraoh  and  tele- 
phone service  are  an  additional  burden  on 
tbe  street,  for  whlcti  compensation  must  be 
made  lo  the  owner  of  the  abutting  property, 
tbe  city,  if  it  have  legislative  authority  for 
that  purpose,  may  grant  the  right  lo  such  » 
company  to  use  the  public  streets  tor  its  busi- 
ness in  common  with,  and  without  obstruct- 
ing, tbe  use  of  such  street  by  tlie  public 
Concurrent  legislative  and  municipal  author- 
ity granted  to  such  a  company  to  erect  Ita 
poles  and  suspend  Its  wires  in  and  over  the 
streets  of  a  city  will  protect  it  from  l>eing 
treated  as  a  trespasser,  and  its  works  from 
being  declared  a  nuisance,  if  Its  works  are 
BO  constructed  as  not  to  obstruct  or  Interfere 
with  tbe  use  of  the  streets  by  tbe  public  or 
tbe  property  owners'  right  of  ingress  and 
egress  to  and  from  his  abutting  property. 
Pfrry  t.   Nw  OHtam,  M.    ^^  O.  B.  0».  K 


i,Coe>^Ic 


im. 


SoDTKEBK  Bbll  TxLXPHom  A  TxLBaKATH  Oo.  T.  PauKm. 


Alft.  418.  88  Am.  Rep.  740.  If  ttie  eompwiT, 
under  sucti  circa maUncM.  ia  not  a  trapuaer 
Id  itaoccupuicyol  th«  street,  It  !■  competent 
for  tlH  city  to  ezerolae  whateTcr  leglBi&tlTB 
■nthorlt;  it  ma,;  poMeas  In  tlie  matter  of 
regulBtiM)  wad  control  over  the  atreetB,  Id 
order  to  render  effectfTe  the  rl^ht  confeired 
DD  the  compBDV  to  pluit  Its  pole<  sod  eus- 
pend  ita  wires  In  and  oT«r  the  public  high- 
waj ;  *Dd  It  therefore  becomea  necessary  to 
eoDsider  tbe  n&ture  of  the  property  owaers' 
claim  to  tbvtren,  and  the  extent  of  the  city's 
authority  In  respect  thereto,  in  tbeeierciseof 
ilie  powers  and  dntles  Imposed  on  it  to  main- 
tain safe  and  conveDleBt  hlghwaya  through, 
oat  the  entire  width  tlwreof.  Montgomery 
T.   Wnght,  7S  Ala.  411,  47  Am.  Rep.  432. 

Appellees'  oirDerahfp  of  the  trees,  whether 
tbe  latter  were  planted  b;  them  on  the  side- 
valk,  or  acquired  hy  darolution  of  title  to 


pobllc  right  to  safe  aod  coDveolent  passage, 
ud  to  the  rIgLts,  powers,  and  duties  of  the 
(OTemlng  municipal  body  in  the  protection, 
promotion,  and  establishuig  ot  every  public 
UK  in  and  upon  the  streets  Id  a  city.  Baker 
T.  Normal,  81  111.  lOS.  In  respect  of  all  such 
mattera,  tbe  private  right  of  tbe  owner  of  the 
ibutting  property  to  maintain  tbe  trees  must 
yield  to  the  paramount  public  right  when- 
CTw  the  necessity  ma^  ariao,  although,  nntll 
each  necessity  does  arise,  the  owner  Is  clearly 
entitled  to  the  enjoymcDt  ot  all  the  beneSts 
nhich  may  result  to  his  property  from  such 
trees,  and  to  protection  from  their  destruc- 
tion or  mutilatioD.by  others.  For  iDstaoce, 
if  tbe  roots  of  the  trees  should  cause  ir- 
regularities or  breaks  in  the  pavement  apoti 
the  aidewalk  or  street,  or  if  ihe  shade  and 
moisture  from  the  trees  should  rot  or  Injure 
a  wooden  pavemeot,  or  if  the  trees  olberwlee 
interfered  with  vehicles  or  foot  pssseugeri, 
it  vould,  in  our  oplDton,  be  clearly  wrtUln 
ilie  power  aud  duty  of  the  city  '" 


dllTereDce  between  tlie  exercise  of  that  right 
by  the  city  in  tbe  cases  aboTe  suggested  and 
where  tbe  removal  of  the  trees  may  become 
DeccSBsry  in  locating  upon  a  street  a  public 
work  authorized  by  law  to  be  pieced  upon 
tbe  street,  and  especially  where  such  public 
work  is  employed  by  the  city  in  ho  importsnt 
sad  vital  a  matter  as  the  support  oi  wirus 


lite  alarm  wires  and  poles  upon  the  street!  Ii, 
Id  the  nature  of  tbe  case,  necessarily  wUhlii 
tbe  sonnd  discretion  of  the  municipal  gov- 
eming  body  who  hold  the  streets  In  trust  for 
tbe  use  of  the  public,  and  who  are  bound  in 
law  to  ao  raalntain  tbem  as  to  provide  safe 
and  convenient  passage  to  Tehlcles  and  pedes- 
trians. It  maiy  be  said  to  be  matter  of  com- 
mon knowledge,  as  well  as  tbe  result  of  ex- 
perience in  aucb  governing  bodies,  that  the 
appropriate  local  ion  tor  such  poles  la  neai 
and  inside  the  sidewalk  curb,  where  they  Id' 
lertere  neither  with  pedestrians  passing  along 
the  sidewalk,    nor   with   Tehlcles  traveling 


ordiaance,  therefore,  shown  by  the  reo- 
[,  requiring  the  removal  ot  telegntph  and 
telephoDe  poles  from  that  part  of  the  street 
tiied  bv  vehicles,  and  to  be  placed  on  the 
sidewalk  within  6  or  IS  inches  ot  tbe  curb, 
was  not  an  onreasonable  or  udIswIuI  »gu1a 


meot.  If  it  became  necessary  to  trim  orremov* 
the  tree*  in  front  of  appellees'  property,  nei- 
ther tbe  city,  Dor  appellant  acting  uoaer  au- 
thority ot  and  in  obedience  to  the  onlinanoe, 
can  be  regarded  as  trespassers.  Horr  A  B. 
Mun.  Ord.  ti  336 ;  S  Dill.  Hud.  Corp.  B  688 : 
Bm»  T.  Btiknap.  86  Iowa.  688;  WtU«r  v. 
MeOemiek,  47  N.  J.  L.  897,  64  Am.  Rep. 
176. 
It  Is  not  to  be  Inferred,  liowever,  from 
lythlng  that  has  been  said,  that  either  the 
city,  acting  under  its  police  power,  or  any 
corporation  invested  with  tbe  right  of  em- 
' — t  domain,  acting  under  the  city's  an- 
ity.  is  absolved  from  all  liability  to  the 
owner  in  such  cases ;  for.  if  the  city  or  other 
corporation  invested  with  the  right  of  em- 
inent domain,  acting  under  municipal  au- 
thority, proceeds  to  cut  or  trim  trees  planted 
oo  a  sidewalk  by  the  owner  of  abutting  prop- 
erty under  lawful  authority,  when  no  ne- 
cessity tor  such  cutting  exists,  or  when  the 
cutting  clearly  exceeds  the  necessiiy,  and  con- 
sequential injury  resnlta  therefrom  to  such 
abutting  property,  tbe  owner  will  have  his 
appropriate  remedy  at  law  to  redress  the  in- 
jury. UUU  V,  Belknap,  tvpra;  Montgomtty 
T.  Tamumd,  84  Ala.  478.  But  the  remedy 
for  auoh  Injury,  as  we  have  shown,  is  not  In 
trespass,  but  tor  the  oonwqueniial  damages 


tional  provision  hereinabove  quoted,  which 
invests  the  owner  not  only  wlUi  tbe  riglit  to 
damages  tor  property  taken,  but  also  where 
bis  property  ia  injurrd  or  destroyed  under 
such  eircumatancea.  The  injury  to  the  abnt- 
tlng  property  ot  appellees  in  l<otb  cases  It 
shown  by  the  proof  oot  to  be  the  direct  and 
immediate  result  of  tbe  cutting  of  the  trees 
on  the  sidewalk,  but  Indirect  and  (Mnsequen- 
tial,  and,  turthermoro,  that  appellees,  in  cut- 
ting tbe  trees,  were  proceeding  under  lawful 
authority.  If  there  Is  any  liability.  It  Is  in 
case,  and  not  trespass.    Both  suite  are  in  tree- 

rs,  and  it  results  that  the  city  court  erred 
its  Judgment  in  each  case.  Both  judg- 
ments are  reversed,  and,  inasmuch  as  it  ap- 
pears that  neither  action  can  be  maiotained 
In  the  form  in  which  ft  it  hrongnt,  Judg- 
ment for  appellant  will  be  here  rendered  To 
each  case. 

It  Is  unnecessary  to  consider  on  these  ap- 
peals the  question  at  to  the  measure  of  dam- 
ages, and  we  will  not  anticipate  ii. 
AMWTMd  and  rendtrtd. 

B»mA,3.,  concurring: 

The  defendant  lawfully  pnt  Iti  servanta  to 
romovins  telephone  wires  in  a  street  in  the 
city.  Tlie  service,  necessarily  and  lawfully, 
required  tlie  cutting  ot  some  of  the  branches 
of  certain  shade  trres  In  the  street,  in  front  of 
plalntlSa'  lots,  growing  upon  those  parts 
ot  the  Street  ot  which  plaintiffs  were,  n- 
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BpectfTel;,  lelsed  Id  fee.  The  BerraDtB, 
■ute  the  case  mo«t  Btrongly  for  the  plaintiffs, 
while  performtnE  the  defendaut'a  service, 
ireDt  beyond  their  du^  uid  authoritj-,  and 
wlUutly  cot  the  trees  beyond  any  necessity 
to  the  proper  reinOTal  ot  the  wires,  doinj;  un- 
necessary daman  to  the  plaintiffs'  property. 
The  only  quebtion  to  be  considered  is  whether 
Ihe  defendant  is  liable  In  actions  of  trespass. 
\Vc  believe  it  to  be  an  undeniable  proposi- 
tion that  a  person  cannot  be  a  trespasser  «  et 
atmii  who  neither  commits,  autborlzes.  aids, 
orul>ets.  noraubseqneDtlTratiSra,  the  wrong- 
ful act  It  is  observable,  uiid^r  this  lale, 
that  if  one  expressly  commands  another  to 
do  the  wTODgFuI  act,  and  the  same  is  done 
in  Dursuance  of  the  command,  he  is,  under 
familiar  principles,  KQilty  as  a  principal, 
and  liable  as  such.  Nor  la  it  essential  to  11 
ability  in  trespass  that  there  l>e  an  express 
command  to  do  the  wrongful  act.  Thus,  if 
an  agent  or  servant.  In  and  about  the  busi- 
ness of  the  principal  or  master,  commits  s 
trespass  upon  the  person  or  property  of  an- 
other, in  tne  immediate  preaence  ot  the  prin- 
cipal or  master.  It  will  be  presumed  that  it 
WHS  done  by  the  direction  of  the  latter,  who 
will  be  liable  for  the  trespass,  unless  it  is 
sfflrmatlvely  shown  that  he  did  not  coerce 
or  direct  the  act,  hut  did  what  he  lawfully 
should  to  prevent  It.  Fitter  v.  Baex  Bank, 
17  Mass.  479,  9  Am.  Dec.  166.     So,  also,  if 


and.  In  its  commission,  an  Injury  is  done 
iinotber,  or  If  the  act  commanded.  If  done 
without  injury  to  another.  Is,  In  itself,  not 
unlawful,  yet  Is  of  such  a  nature  that  the 
natural  and  probable  effect  or  result  of  its 
performance  is  injury  to  another,  and,  in 
us  performance,  such  Injury  Is  done,  he  who 
gave  the  command,  in  either  case,  Is  a  tres- 
passer. Thus,  in  Gregory  v.  Piper,  9  Barn. 
A  C.  591,  a  master  ordered  his  servant  to  lay 
down  a  quaulity  of  rubbish  near  bis  neigh- 
bor's wall,  hut  so  that  it  might  not  touch 
tlie  same.  The  servant  laid  the  rubbish,  and 
exercised  due  care  In  doing  so ;  yet  such  was 
the  character  of  the  act  that  some  of  the 
rubbish  natually  rau  against  the  wall.  Held, 
that  the  master  was  liable  in  trespass.  When 
the  wrong  done  has  beneSted  another,  or  was 
done  for  that  purpose  and  In  Ills  Interest,  such 
other,  with  full  linowledge  of  the  facts,  may 
make  himself  a  trespasser  by  ratification. 
Lord  Coke  stated  this  rule  thus:  '  "He  that 
agreeth  to  a  trespass  after  It  Is  done  is  no 
trespasser  unless  the  trespass  was  done  to  his 
use  or  for  his  benefit,  and  then  his  agreement 
subsequent  amounteth  to  a  commandment." 
4  Inst.  317;  Coolo,v,  Torts,  137.  To  the  gen- 
eral rule  of  nonliability  In  treapasa  above 
announced  and  explained,  we  are  aware  of 
but  one  exception,  which  is  that,  on  princi- 

Eles  of  public  policy,  a  public  officer  Is  Ha- 
le, In  that  form  of  action,  for  the  trespmses 
of  his  deputy,  committed  eoloraoffldi,  wheth- 
er, under  the  rules  atxive  stated,  he  would 
be  liable  aa  a  principal  or  not.  1  Chltty, 
PI.  *83.  In  an  early  Massachusetts  case  it 
was  beld  that  a  sheriff  who  was  not  present 
at  the  service  of  a  writ  when  his  deputy 
committed  a  trespav  was  not  jointly  liable 
31  L.  K.  A. 


with  the  deputy.  OampbeU  v.  FMw,  1  Pick. 
63,  11  Am.  Dec.  189.  But  the  better  rule 
seems  to  be  that  the  officer  is  always  con- 
structively present,  and  Jointly  responsible 
for  the  torta  of  his  deputy  committed  eotart 
oJPiii.  See  the  cases  collated  In  note  to  Kirk- 
iaood  V.  MiOer.  78  Am.  Dec.  1S4,  141 :  Cooley, 
Torts,  pp.  132,  186 ;  1  Chltty,  Pi.  "Sa.  Since 
tbe  decision  by  Lord  Eenyoo,  In  the  year 
1800,  In  the  leading  case  of  MeManvt  r. 
Oriekell,  1  East,  106,  until  a  comparatively 
recent  period,  the  rule  of  nonliability  of  the 
master  for  the  wilful  act  of  the  servant,  thero 
laid  down,  was  carried  to  the  extent  of  se- 
curing immunity  to  the  master  from  all  lia- 
hillty  to  compensate  the  injury,  in  any  form 
of  action.  Ab  late  as  the  case  of  Oox  v.  f^ea- 
hty.  86  Ala.  SIO,  76  Am.  Dec.  33S,  decided 
in  1860,  the  late  Chief  Justice  Stone,  deliv- 
ering the  opinion  of  tho  court,  vigorously 
maintained  and  applied  the  doctrine  of  Me- 
.Jfanus  V.  Oriekett.     It  waa  an  action  on  th« 


i  tonding  to  show  that  the  tn- 


wilfully  caused  by  the  acts  of  their  agents 
or  servants.  The  instruction  was  refused, 
and  the  ruling  was  held  error,  for  which  the 
judgment  was  reversed.  After  noticing  some 
other  cases,  the  court  remarked:  "None  of 
them  materially  unsettle  the  great  distinc- 
tion, ruled  In  Meiiaau*  v.  OrUkett,  tupra, 
between  those  Injories  which  are  the  direct 
result  of  intentional  or  wilful  fault  on  the 
)art  of  the  servant,  and  those  which  result 
'rom  bis  mere  careleBsness  or  want  of  aklll. 
it  seems  to  be  well  settled,  that  if  the  serr- 
uit  be  in  the  performance  of  a  duty  intruat«d 
jO  him,  and  from  a  want  of  either  skill  or 
diligence  injure  another,  it  will  not  excuse 
the  master  or  employer,  even  if  the  servant, 
in  the  matter  complained  of,  was  actiOK  con- 
trary to  instructions.  Trusting  the  servant 
in  the  given  case  is  an  assumption  by  the 
master  of  all  responsibility  which  results 
from  negligence  or  want  of  skill  in  the  serr- 
"ut  this  rule  does  not  apply  when  the 
actually  wills  and  intends  Che  injury, 
aside  from  the  purpose  of  the  agency 
committed  to  him  and  indicu  an  independent 
wrong. "  Tbe  learned  Judge  concluded  hla 
opinion  with  this  remark  :  "  Whether  some 
of  the  principles  ruled  in  the  case  of  JfoSfa/iu* 
Criekell,  tupra,  should  not  be  changed  so 
to  accommodate  the  relation  of  master  and 
Uie  very  useful,  yet  terrible,  mo- 


but  1 
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this  change,  the  cnurts  did  not  intend  i 
usurp  the  functions  of  the  lawmakers,  and 
make  new  law,  but  to  correct  the  errors  «f 
existing  doctrines.  The  change  was  made 
upon  a  principle  ;  and  what  is  that  princlpleT 
•e  have  seen,  and  as  every  lawyer  knows, 
.  ...IS  ever  been  the  rule  that  the  master  is 
liable  In  damagea  reaultiug  from  Qie  uegll- 
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gmce  or  wknt  of  skill  of  the  aerrant  In  the 
perfonnance  of  the  master's  service.  Tliia 
in  BO,  not  because  tbe  muter  has  hlraself 
conunlttod  B  wrong,  but  upon  the  well-rec- 
ognized principle  Uist,  In  employlnf;  b  serv- 
BDt  to  perform  a  particular  duty,  be  guaraa- 
tee*  to  tlie  public  at  large,  excepting  fellow 
servants  engaged  In  the  common  employ- 
ment, that  the  serrant  so  employed  possesses 
ndinsry  sblll  and  carelulness,  rendering  him 
fit  for  the  work  he  la  appointed  to  do,  and 
that  he    (the  serTanl)  will  characterize  the 

erormiuice  of  his  duties  by  bringing  U> 
T  upon  it  the  exercise  of  that  degree  of 
skill  and  carefulness.  Jf  the  servant  dues 
not  possess  these  quail  Scat  ions.  or.  poasess- 
log,  falls  to  exercise  them,  in  a  given  case, 
with  iBsultant  injury  to  anotbor,  the  master 
Is  responsible,  ss  a  consequence  of  the  serv- 
snt's  wrong,  for  failing  to  make  good  that 
which  he  hiss  assumedi^  for  the  servant,  to 
the  general  public.  The  change  of  doctrine 
to  which  we  have  refeiied  (efleci«d,  as  we 
hive  said,  without  legislation)  necessarily 
nsta  upon  the  principle  that  there  is  no  lust 
distinction,  so  far  as  the  rights  of  the  publ  ic 
sre  concerned,  between  the  characterisation 
of  the  servant's  performance  ul  bis  duties, 
by  careless  or  uniikillfu]  acts  or  omissions, 
sod  tlie  cbaracterizatloD  thereof  by  wilful  or 
Intentional  acta  of  wrong.  If  It  be  essentis! 
to  the  public  safety  that  the  master  shall  as- 
snme,  for  hta  serrant,  the  possession  and  ex- 
ercise of  skill  and  diligence,  for  what  rensoa 
la  It  not  essential  thereto  that  he  shall  assume 
for  blm  Uie  posKession  of  that  fitness  of  char- 
acter and  disposition  that  will  deter  him  from 
using  the  master's  service  and  the  master's 
meaoB  of  executing  the  service,  placed  in 
Ms  hands,  for  the  commission  of  wilful  and 
intentional  wrong?  The  stupendous  modem 
advance  in  Industry  and  commerce,  operated 
through  the  work  and  sgenclea  of  thousands 
of  irresponsible  underservants,  fraught  with 
rrlgbtfuldangers  to  the  public  safety,  through 
the  vicloua  dispositions  of  so  many  of  these 


distioction ;  and  the  result  is  that  the  rule 
of  Tttpondeat  tuperior  is  applied  to  the  latter. 
SB  it  has  ever  been  to  the  former,  case.  But 
the  m«ster  la  thus  liable  not  because  he  him- 
lell  has,  by  force  and  arms,  directly  com- 
mittsd  tlK  wrongful  act,  but  because  he  hss 
fslled  to  make  good  to  the  party  injured 
hia  assumption,  for  the  servant,  that  the  lat 
ter  would  execute  the  mnster's  service  in  a 
Uwfnl  manner.  Hta  liability  la  therefore 
consequential  upon  the  servant's  unauthor 
ized  wrongful  act.  Aa  expressed  by  Judge 
Hetcalf  In  Partont  v.  WinthtU.  S  Cush.  593, 
G3  Am.  Dec.  '743 :  "  The  act  of  a  servant  Is 
Bot  the  act  of  the  master,  even  in  legal  in- 
tendment or  effect,  unless  the  master  pre- 
Tiously  directs  or  subsequently  adopts  it. 
Id  other  cases,  he  Is  liable  for  the  acta  of  bis 
•ervant,  when  liable  at  all,  not  ss  If  tbe  acts 
were  done  by  himself,  but  because  the  law 
makes  biro  answerable  therefor."  It  would 
be  repuffnaat  to  the  plainest  principles  of 
Isw  ana  logic  to  declare  that  a  person  has 
directly,  w  et  armit,  committed  an  Injury 
when  the  wrongful  act  was  done  by  another, 
Bl  L  R.  A. 


without  hU  presence,  authority,  knowledge, 
or  consent,  or  subsequent  rsHBcntlon. 

We  are  not  without  other  ample  authority 
for  our  conclusion.  Thus,  In  1  Chltty  on 
Pleading,  "ISl,  we  And  it  stated  that  "  though 
a  master  may  be  liable  under  the  circum- 
stances to  comoensate  an  immediate  Injury 
committed  by  nis  servant,  in  the  course  of 
bis  employ,  with  force,  yet  the  action  against 
the  master.  In  general,  must  be  case,  though 
against  the  servant  It  might,  for  the  same 
act,  be  trespass, "  And  Mr,  Redfleld,  in  an- 
notating his  edition  of  Greeuleaf  on  Evi- 
dence, uses  this  language :  "  An  action  on 
the  case  la  an  appropriate  remedy  for  Injuriea 
caused  by  the  wrongful  sets  of  the  servants 
of  defendants,  even  though  such  acts  were 
acts  of  force,  and  such  that  trespass  would 
have  been  the  only  proper  remedy  against 
the  servant,"  citing  Battn*  t.  Hartnrd  A 
N.  E.  R.  Oo.  as  Conn.  69 ;  2  Oreenl.  m.  p. 
a08,  g  326.  note.  The  above  quoUtlon  ia  In 
the  language  of  the  ayllabua  of  that  case, 
and  the  opielon  aupporta  it.  Be  gives  also. 
in  a  note  to  sectioo  235,  an  extract  from  an 
English  case,  wherein  tbe  court  remarked: 
"The  agent's  direct  act  or  trespass  la  not  the 
direct  act  of  the  master.  Each  blow  of  the 
whip,  whether  skilful  and  'cnroFul  or  not, 
la  not  the  blow  of  the  master,  it  is  the  volun- 
tary act  of  the  servant."  Acid.  in  annotating 
the  fifth  edition  of  his  admirable  work  on 
Itnilwavs  (vol.  I,  top  p.  5.14),  lie  stales  tbe 
principle  so  clearly  that  we  cannot  aa  well 
express  It  ss  hj  quoting  his  language.  He 
says ;  '  It  has  always  seemed  to  us  that  tbe 
whole  class  of  cases  which  hold  tliat  the 
master  Is  not  liable  for  the  wilful  acts  of 
his  servant  hss  grown  up  under  a  miscon- 
ception of  tbe  case  of  McMania  v.  Orickeit, 
1  East.  106,  for  they  all  profess  to  base  them- 
selves upon  that  case.  That  case,  we  appre- 
hend, was  never  intended  lodecide  more  than 
that  the  master  is  not  liable,  in  trespass,  for 
the  wilful  act  of  tbe  servanl,  I^rd  Kenyon, 
Ch.  J.,  in  delivering  his  opinion  in  that 
case,  with  which  the  court  concur,  expressly 
says,  apesking  of  actions  on  the  case  brought 
against  the  master,  where  tbe  servant  negli- 
gently did  a  wrong  in  the  course  of  bia  em- 
ployment tor  the  master  :  '  The  form  of  these 
actions  ahowa  that  where  tbe  aervant  la,  in 
point  of  taw  a  trespasser,  the  master  ia  not 
liable   as  auch,  though  liable  to  make  com- 

Censatlon  for  the  damage  consequential  from 
is  employlnK  of  an  unskilful  or  negligent 
servant.     "The  act  of   the  master  is  the  e  ~ 


ith  the  same  force  to  that  class  of  caaes 
where  the  act  of  tbe  Berrant  ia  both  direct  and 
ilful,  as  where  it  la  only  negligent,  Tbe 
laster  is  not  liable  In  either  case  perhaps, 
so  much  for  having  impliedly  authorized  tbe 
act,  as  for  having  employed  an  unfaithful 
servant,  who  did  the  injury  In  the  course 
of  his  employment.  And  whether  done  neg- 
i:_„.,^[y  oc  ^iKutiv,  seems  to  be  of  no  poesi- 
.  .  noment,  as  to  tlie  liability  of  tlie  master, 
the  only  Inquiry  being  whether  it  was  done 
in  the  course  of  the  servants'  employment. 
And  the  argument,  that  when  the  servant 
acts  wilfully   bo  ipK>  fa^  leaves  the  em- 
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plorment;  ot  tho  marter,  uid  If  be  1b  drlviDg 
I  conch  and  tlx,  or  a  looomotlve  and  tnifii 
icqufrea  Bsp«cUl  property  In 
i  pri>  Aae  tkee  tbe 


of  can,  therebv  acqui 

tbetblDKB.  ana  li  t>ri»  .._. ._.__. 

doing  hla  own  bUBlneaa,  may  bouhiI  plausible 


SDOugh,  perbapi,  bul  we  confen  It 

UB  UQBOUDd,  altboiigb  quoted  from  w  aoclent 

a  date  as  Rolle's  Abridgment,  and  adopted 

SK>  dlstlDgulshed  ft  ludge  aa  Lord  Kenjon. 
.e  trutb  Is  tbe  wbole  argument  it  only  a 
apeciouB  fallacy:  and  wbetber  Lord  Eeojon 
Intpnded  really  to  sa;  tbat  no  action  will 
lie  agnlDst  tbe  master  In  snob  case,  or  only 
to  Bay  wbat  tbe  case  required,  that  tbe  maatvr 
Is  not  liable  in  trespass,  It  1b  very  obvious 
tbe  proper  distinction  in  regard  to  the  mas- 
ter's liability  cannot  be  made  to  depend 
upon  tbe  queslioo  of  tbe  Intention  of  tbe 
servant.  Tbe  master  bas  oothlnE  to  do,  el- 
tber  way,  wltb  tlie  purpose  and  iDientlon  of 
bla  aerTanlB.  It  la  wltb  tbeit  acts  tbat  be 
Is  to  be  affected,  and,  If  these  come  witbln 
tbe  range  of  tbelr  employment,  the  master 
Is  liable,  whether  tbe  act  be  a  misfeasance, 
or  ft  non- f easanoe,  so  omission  or  commis- 
sion, carelessly  or  purposely  done.  It  will 
happen,  doubtless,  tbat  when  the  master  is 
under  a  poaltive  duty  to  keep  or  carry  things 
safely,  as  bailee,  or  to  carry  persons  safely. 
.  .  .  white  bu  will  be  ifable  for  tbe  mere 
non-feasance  of  tbe  seryaut,  tbe  servant  will 
not  be  liable  to  the  same  party  for  such  non- 
...  __  ,._. ,_,...  ^ Ijjg 


such  person  from  tbe  servant.  But  In  aucb 
case  tbe  servant  will  be  liable  for  bis  posi- 
tive wrong,  and  wilful  acts  of  Injury,  and 
the  master  is  also  liable  for  these  latter  acts, 
but  not  in  treapaSB  ardinarlly ,  as  the  servant 
is.  but  In  case.  .  .  .  This  is  the  view 
taken  of  this  subieot  by  Judge  Reeve  (Dom. 
Rel.  858.  839,  860)  ;  and  it  fa,  we  think, 
the  only  consistent  and  rational  one,  and  tlie 
one  which  must  ultimately  prevail."  Judge 
Reeve,  referring  to  McManut  v.  Oriekett,  sa^s  : 
"The  principle  adopted  In  tbe  case  in  East 
shows  tbat  when  a  servant  does  an  Injury 
with  violence,  the  very  doing  of  it  is  an 
abandonment  of  his  master's  service.  It  in 
•aid  that  there  Is  a  dlfQculty  In  framing  a 
proper  action  Uj  remedy  tbe  Injury,  If  one 
exists,  or  that  the  injury  was  immedinte, 
and  tberefore  trespaas,  vi  et  armit,  was  tbe 
proper  action,  if  any;  and  tbat  this  ikction 
proceeds  upon  the  grouod  of  criminality, 
which  would  subject  tbe  master  to  a  Qne. 
UtirtBln  it  Is  that  the  master  Is  not  liable, 
eriminaliter.  It  does  not  follow,  because 
the  Injury  by  the  aervant  was  an  Immediate 
injury,  that  the  action  against  the  master 
must  be  trespass.  It  proves,  indeed.  If  the 
action  had  been  brought  againat  the  aervant. 
it  muBt  have  been  trespass.  .  ,  .  I  take  It 
that  when  an  Immediate  injury,  with  force, 
is  done  by  another,  for  whom  hia  employer 
is  liable,  tbe  action  Is  trespass  on  tbe  case : 
and  in  perfect  anatogv  in  this  cose  wiib  tbat 
when  ft  man  keeps  a  dog  accustomed  to  bite, 
and  on  that  account  la  liable.  It  Is  an  action 
of  tteapasB  on  tbe  case,  althoagh  the  injury 
is  wltb  foro^  and  as  fmmediale  as  if  done 
by  a  man.  I  apprehend  that  the  action  on 
the  caae  reported  in  ISatienae  v.  Bi>om»\,  6 
81  L.  R.  A. 


403j .  In  that  case  tbe  Bervant  had  committed 
a  trcspaaa  vi  tt  armu  In  tbe  course  of  his  am- 
ployment.  Wood,  In  hit  work  on  Master 
and  Servant,  alter  discussing  tlie  maator'a 
liability,  sayB:  "Thus,  it  will  be  seen  that 
the  question  as  to  whether  tbe  master  is  li- 
able in  irespaaa  or  case  for  ao  injury  infiicted 
by  a  servant  merely  affects  tbe  remedy,  and 
□ot  the  cause  ot  action  Itaelf,  and  depeuda 
upon  tbe  question  whether  tbe  act  Is  a  nata- 
ral,  necessary,  or  probable  incident  of  doing 
tbe  act  directed.  ■  If  ao,  tbe  mast«  is  Iiabl« 
In  trespass.  If  not,  then  he  Is  not  liable  in 
trespass,  bnt  only  in  case."  Wood,  Haat. 
&  B.  09e,  097.  Judge  Tbompaon,  in  bis  ex- 
cellent discussion  of  all  these  questions,  both 
under  tbe  old  and  the  new  docb-ine,  and  after 
contending,  In  his  vigorous  style,  for  th« 
cnrrcciness  of  the  new,  considera  (In  g  10  of 
bis  observations  on  McMamu  v.  CriektU)  the 
questiun  of  the  proper  form  of  action  arainat 
the  master.  He  says ;  **  Wltb  respect  to  the 
form  of  tbe  action,  wbetber  trespass  or  case, 
where  the  old  system  of  pleading  still  pre- 
vails, the  following  may  be  atatea  as  tbe  fair 
result  of  tbe  cases:  If  the  command  of  the 
master  is  to  do  a  lawful  act,  and  the  servant 
does  it  in  an  unlawful  manner,  so  as  to  in- 
jure another,  then  case,  and  not  treapaaa.  i» 
ibe  proper  remedy."  Here  wtien  the  context 
Is  considered  it  It  evident  ibe  author  meant 
by  the  term  "unlawful  manner"  either  a  wil- 
fully unlawful  or  a  negligent  act;  for  he  had 
fuat  declared  the  master  liable  for  the  wll- 
ally  anlawfal  act  o(  tbe  servant!  He  pro- 
ceeds :  "  But  where  the  act  which  the  master 
commands  the  aervant  to  do  is  unlawful  in 
itself,  and  the  wrone  does  not  result  mervly 
from  the  manner  of  doing  It,  tresptM  will 
lie-  It  results  that  esse,  and  not  trespaaa. 
Is  the  form  of  action  for  alt  tnjurlea  ariaing 
from  the  servant's  negligence  or  unakllful- 
nest,  not  authorized  or  commanded  by  the 
master.  To  Illustrate :  If  a  rail  way  passen- 
ger refuses  to  pay  bis  fare,  and  tbe  conductor 
in  ejecting  him  from  tbe  train,  which  he  may 
lawfully  do,  puts  him  oS  while  tlie  train  ia 
in  motion,  or  usei  excessive  force,  wbeteby 
a  cause  of  action  accrues  to  the  passenger, 
the  action  againat  the  company  will  be  case. 
But  if  the  company  directs  its  conductors  to 
collect  illegal  fares  of  passengers,  and  a  pas- 
senger reslsta  payment,  for  which  oauae  tb» 
conductor  puts  him  off  the  train,  tbe  action 
against  tbe  company  will  be  trespass :  and 
the  use  of  any  excessive  force  beyoad  what 
was  neceSBsrj  to  execute  the  unlawful  order, 
o!  any  carelessness  on  tbe- part  of  tbe  con- 
ductor, whereby  tbe  passenger  is  apeclollr 
Injured,  will  go  in  aggravation  of  damagea.'" 
3  thomp.  Neg.  p.  B90.  The  learned  author's 
illustration  of  negligence  In  the  foregoing 
extract,  it  seems  te  na.  Is  subject  to  the  criti- 
cism tbat  the  acta  of  the  conductor  therein 
stated  are  acts  of  direct  force  or  trespaaa,  aod 
not  mere  DegllgeDce.  The  conclusion,  bow- 
ever,  that  the  master,  in  the  caae  atated,  is 
liable  only  in  case.  Is.  we  think,  correct.  Id 
8:.  Louit,  A.  A  a.  B.  Oo.  v.  Salbt,  1«  111. 
858,  870,  the  court,  after  an  elaborate  dlactia- 
sion  of  a  corpontloa'a  liabilltf  of  the  wil- 


..COCH^IC 


Co.  1 


IM 


tmX  trMpMWi  of  Its  KrruitB,  uid  holding  to 
the  ■Dodem  doclrine.  mjb  :  "  Uucb  wu  uid 
upon  the  agamcot  of  ue  h&rddilp  It  would 


would  autborlte  ues| 


IPMB 

Id  be  I 


HipiKI 


p%aj  wheravcT  Itconld  be  nuilnuliwd  k|r»liMt 
the  Mrrant,  and  that  the  action  on  tha  ease, 


whidi  U  BOW  tbe  uioal  remedj,  would 
•npeneded  for  treipaas.  Tbli  apprebensiuu 
U  not  well  foundtid.  Hereafter,  aa  bereto- 
fore,  the  uanal  remedj  for  tnru  mu*t  Im  caw. 
aiid  not  treepaas.  Whererer  the  comnuuid 
waa  to  do  only  a  lawful  act,  and  the  lerTaDt 
doca  It  Id  bd  uoUwfut  waj,  to  m  to  lolnre 
another,  there  caae  would  ettl]  be  the  proper 
remedy.  .  .  .  But  where  Uie  act  li  uc- 
lawfnl  In  and  of  Itaelf,  and  not  from  the 
mode  of  doing  It,  treapaM  would  lie. "  And 
the  court  Illustrated  by  the  caae  In  band, 
which  waa  where  the  conductor  wai  required 
by  the  company  to  collect  certain  Illegal 
tares,  and  to  elect  passengers  rafuBlne  to  pay. 
The  court  held  the  ejected  passenger  eotltled 
to  nwlntaln  trespass  against  the  companj,  for 
the  obTioBB  reason,  as  we  have  already  laid 
down,  that  the  company  itself  commanded 
the  commission  of  Uie  trespass. '  Under  the 
Drlnclnle  announced  by  the  court,  as  above 
t  Is  clear  that  if  the  conductor  had 


pay,  and  the  oiaidaetor  had  wilfully  de- 
■anded  as  Illegal  hie,  and  ejected  ^le  pas- 
senger for  his  refusal  to  pay.  or.  In  endear- 
wing  to  collect  the  legal  fare,  had  wilfully, 
or  even  maliciously,  InQIcted  ao  uabecessary 
and  unlawful  Injury  upon  the  passenger  In 
ejecting  him  from  the  train,  the  remedy 
antnat  the  company  would  have  been  case, 
while,  against  tnc  conductor,  tieepsss  would 
lie.  If  this  be  sound  law,  It  Is  decisive  of 
the  queatlon  before  ns. 

The  correctness  of  tbe  view  we  take  In  tbis 
opinion  may  be  tMied  by  a  conilderatlon  of 
the  law  in  respect  of  tbe  liability  of  master 
and  servant  to  a  Joint  action.  It  Is  a  famil- 
iar rale  that  there  are  do  accessories  in  tres- 


o  Kirkwocd  v.  MiWr.  78  Am.  Dec.  140,  141 ; 
Cooley,  Tons,  188.  .lodge  Thompson,  in 
section  11  of  his  work,  rn-pra  (page  6B1), 
shows  clearly  that  by  the  weight  of  author- 
ity, where  the  llablflty  ot  the  master  arises 
from  an  unanihorlzed  trespass  of  the  servant, 
committed  In  the  performiuice  of  s  lawful 
dnty  commanded  by  tbe  master,  a  Joint  ac- 
tlon  against  master  and  servant  will  not  lie, 
for  tbe  reason  that  tbe  action  against  the 
Duat«r  is  case,  while  that  against  the  serv- 
ant is  trespass,  and  for  the  further  reason 
that,  tbe  wrong  proceeding  directly  from  the 
servant,  and  not  directly  from  the  master, 
the  latter.  If  compelled  to  pay  the  damages, 
would  have  an  action  over  againat  the  former, 
but  he  would  not,  at  comroon  law,  be  en- 
titled to  such  an  action  where  tbe  Judgment 
wont  against  both  as  joint  tortfeasors. 

It  Is  only  upon  the  principle  which  we 
here  declare  that  tbe  vast  array  of  decisions 
In  (his  and  other  courts  can  possibly  be 
maintained,  where  the  oommou  law  of  plead- 


ing  preTalls.  which  hold  that,  la  actlona  ou 
tbe  case  for  negligence  of  the  defendant's 
servants,  the  defense  of  contributory  negli- 
gence Is  overcome  by  showing  that  tin  act 
of  the  servant  causing  the  injury  was  wilful 
or  Intentional.  It  la  an  admitted  rule  of 
pleading  that  an  action  on  the  case  cannot 
ne  maintained  if  tbe  defendant's  act  waa  a 
tresnsas  only.  Bo  that,  If  the  anauthoriaed 
wilful  act  of  the  servant  oonstltutee  tbe  mas- 
ter a  tiespasser,  and  suable  as  such,  a  repli- 
cation to  tbe  plea  of  contributory  negligence 
to  an  aetton  on  the  caae  for  the  negiigeoce 
of  the  servant,  setting  np  that  tbe  servant 
wilfully  committed  the  act,  would,  mani- 
festly, be  a  complete  departure  from  the  dec- 
laration. The  two  remedies  are  of  such 
different  nstaies  that,  by  oommim  law,  thej 
cannot  be  Joined  in  the  same  action  even  In 
separate  counts.  MebiU  A  M.  R.  Oo.  t.  Mt' 
Stilar,  S9  Ala.  408.  But,  when  we  consider 
tbe  master's  liability  as  consequential  and 
in  case,  tbe  decisions  referred  to  are  entirely 
reconcilable  wttb  this  rule  of  pleading.  The 
case*  which  appear  to  be  advene  to  our  con- 
clusion arc  either  those  in  atates  where  code 
systems  have  abolished  common-law  forms 
of  action,  or  where  tbe  considerations  we 
have  adverted  to  were  not  In  mind.  Ot  tbe 
latter  class  Is  tbe  case.  In  our  own  court,  of 
LeuitdUt  AS.  R.  Co.  v.  Daney.  Vt  Ala.  888 
(bd  opinion  delivered  by  the  present  writer). 
Tbe  doctrine*  In  respect  of  the  relations  ot 
principal  and  agent,  and  master  and  servant, 
a*  applicable  to  the  sets  and  contract*  of  cor- 
porations, are  well  estabitsbed.  It  is  not 
essential  to  an  act  or  contract  which  binds  a 
corporation  that  It  be  done  or  entered  Into  or 
authorized  by  the  corporate  entity  itaelf,  aa 
represented  by  the  governing  board  or  stock- 
boiden.  It  Is  well  recognised  in  the  law 
tbat  corporations,  In  carrying  out  corporate 
functions,  may,  and  of  necessity  do,  create 
vice  principals  who,  In  respect  of  the  de- 
partments of  corporate  business  intrusted  to 
tbeir  general  control  and  management,  par- 
take of  the  corporate  entity,  and  thoir  acta 
and  contracts,  In  execution  ot  the  functions 
they  represent,  are  of  the  same  eSect  and 
import  MS  If  done  or  entered  into  or  directly 
autboriced  by  vote  of  the  governing  board 
or  stockholders.  Thus,  to  illustrate :  Sup- 
pose the  defendant  has  conflded  to  a  general 
manager  or  superintendent  tUe  execution  of 
Its  telephone  buainesa.  In  the  city  of  Birm- 
ingham ^  endowed  him  with  ample  powers 
nod  means  to  carry  on  tbe  business,  to  em- 
ploy and  discharge  subordinate  agents  and 
servants,  and  generally  to  do  what  may  be 
necessary  to  the  general  performance  of  Its 
corporaM  functions  In  that  district.  Bucb  a 
person,  with  reference  to  the  public,  is  more 
than  a  mere  agent  acting  under  orders  ot  a 
superior.  He  is  pro  kae  etw  a  principal. 
He  stands  tat,  and  represents,  within  the 
sphen  of  his  anthorltj,  tbe  corporate  entity 
itself,  and  his  acts  are  the  direct  acta  of  the 
corporation  itaelf;  and  If,  In  his  representa- 
tive character,  he  commltaa  trespass,  or  com- 
mands or  ButhorlEcs  Its  commission  by  a  serv- 
ant under  his  orders,  the  corporation  Is  aaable 
for  the  wrong  in  the  action  of  treanaaa.  Man* 
other  lllnatratitma  might  be  %Utm.     It  U 
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thus,  UiTongh  KfieDcteB  ol  this  Daiure,  tbat 
corporations  umjf  commit  almost  all  mumer 
of  tons,  such  as  aasBUlt  and  batterr,  malicious 
'proaecutioQ.  libel,  «ic,,  and  some  claaees  of 
offenses  for  wbicli  they  are  indictable.  It 
was  never  tbouf^hC  that  a  corporate  vote  was 
neoeuary  to  bind  the  corporations  to  these 
wrongs.  Aa  well  miicht  it  be  said  thateTeiy 
contract  should  racelre  the  express  authority 
or  assent  of  a  oorporate  vote.  But  it  would 
aeem,  upon  plain  principles,  that  a  mere 
•erTimt,  working  under  tbe  immediate  con- 
trol aod  orders  of  a  superior,  having  no 
power  or  autborltj  lo  do  anythfog  but  per- 
form the  work  he  Is  employed  and  directed 
to  do,  can  lo  no  sense  be  deemed  a  vice  prin- 
cipal, for  whose  tortious  sets,  as  such,  the 
corporation  Is  responHible.  The  liability  of 
the  mutei,  ■■  we  bare  endeavored  to  show, 


is  not  for  the  tortious  act  In  stich  case,  but 
in  consequence  of  the  duty  lie  owes  tbe  pub- 
lic, except  fellow  servants,  to  have  in  bia 
employ  only  servants  who  will  perfonn  tbe 
services  la  a  lawful  way. 

It  is  not  our  purpose  now  to  undertake  t» 
lay  down  any  general  rule  lo  govern  all  cases 
as  to  what  circumstances  or  extent  of  power 
conferred  are  essential  to  constitute  a  rice 
principal,  whose  acts  will  be  directly  visited 
upon  the  corporation,  within  tbe  priiKlpl» 
above  declared.  Kscb  case,  as  it  arises,  will 
be  determined  according  to  its  peculiar  facte. 

With  these  views,  we  adhere  to  tbe  opin- 
ion formerly  delivered  in  these  cases  by  jus- 
tice ThorinKton,  and  reverse  the  Judgments 
of  the  city  court,  and  order  judgment  to  be 
entered  In  this  court  in  fuvor  of  tbe  defend- 
ant in  each  caae.    Reveraed  and  Tendered. 


TEXAS  SUPREME  COURT. 


J,  A.  WRIGHT  et  al. 


be  enjoined  If  defendant  has  a  ristit  lo  a  writ  of 
oerdorarl  to  set  the  Judsment  aside. 
8.  A  conatable  ia  not  precliid«d  from 
levTlng'  OB  tbe  real  estate  o'  a  railroad 
corporation  br  tbe  fact  iliat  a  car  la  pointed  out 
BS  lubJeot  to  levy.  If  tbe  ear  u  not  delli-ered  Into 
bis  poesceslOD  ns  required  by  Rev.  Stat.  art.  SiST. 
,  Althonyta  a  jndgrment  of  a  jtmtlcm  of  I  8.  Depot  grounds  are  smbject  to  szecn- 
the  peaee  is  void  because  be  has  no  Juris-  tlon  ssle  uadcr  a  connitutmnal  pranalun  that 
dlotlon  or  defendant,  tbI  lt«  eieoullon  will  not  I     "real  apd  personal  property"  of  h  railroad  cor- 


HOEB.— InJunet<oru  ooofrut  fudgmtnit  for  want  of 
Juiitdletlon  or  mhieh  an  imld.  . 
L  Jnoeneral. 
U.  Atlo  mtrtv- 


VIL  Matten  of  pi 


to  jiidoe  or  court. 


o.  FYaud  at  lo  leruUx. 

d.  Acceptanet  of  ternlce. 

e.  Partv  (crsed. 

f.  Sertrtee  on  wrporattim. 
S.  Servfct  ontxirliiert. 


10  KTTfec  oiregulred  bji 


J,  Where  there  hum  no  no((M. 
Vm,  On  acanmt  nf  appearand. 
IX.  PlauUng  ami  praeHct. 
X.  Wlitrti  Oia-e  toot  no  fiidvient  or  (t  tnu  set 

Generally  InJUDQllonahavs  been  Kraaled  wbere 
Jndicmenta  were  void  on  aocouni  ot  venue,  or  lo 
azcea  of  JurlsdlctiODal  amount,  or  If  Ibere  wasno 
■Brvioe,  or  defective  service,  of  proccw  tm  oorpo- 
ratlons,  or  a  return  of  service  of  procea  at  "the 
mldeoce."  where  the  party  did  not  live  at  that 
nlaoe.  or  where  It  was  rendered  wltboutthenatloe 
required  bylaw.  Butther  have  been  refused  when 
olalmed  on  aooount  ot  tbe  form  of  the  writ  or 
■nmtnous,  or  time  and  maoner  of  service  (except 
when  aervMe  was  made  on  Bundarl.  or  forenitclQS 
Into  the  state,  or  for  misnomer  of  tbe  defendant. 
There  Is  aoma  oonfllot  aa  to  BnintlnK  iDjuDctions 
against  JndgmeDts  void  ss  to  the  Urns  of  rendltloti, 
il  L,  R.      . 


r  where  there  waa 


0  eervloe  of  prooess  or  ■ 


An  Injunction  was  granted  where  an  order  of  a 
court  was  void  becaute  In  excosa  ol  the  court's 
lurlsdlctlon.  alibouKh  tbe  order  might  have  been 
valid  If  conQned  to  muttera  within  the  Jurisdiction 
of  the  court.  White  County  Comts.  ».  Qwln,  ISS 
Ind.  GflE,  Sf  L.  R.  A.  403. 

And  in  Landrum  V.  Farmer,  7  Busb,  U,  It  wb* 
wld  that  ir  a  judgment  was  t  old  and  mlgbt  bave 
beeD  reverse*!  on  appeal  the  circuit  court  wblcb 
rendered  chedecIalOD  bad  power  to  adjudge  It  void. 
and  to  ecjoln  proceedlugs  under  IL 

And  In  Eatia  v.  Pation,  li  Yerg.  88t,  It  was  BBtd 
thut  an  Injunction  will  be  granted  to  restrain  pro- 
ceodinga  un  a  Judgment  that  la  void  for  want  of 
JurladlctJon  In  tbe  cuun. 

And  Id  Earl  V.  Uatheney.  SO  Ind.SS,lt  was  asiil 
that  the  eieoudon  of  a  void  Judgment  win  be  en- 
joined, but  the  oiecutlon  of  a  Judgment  mereir 
voidable  will  not  be  enjolued. 

DniJer  6a.  Code.  II  B8ie.  4068,  providing  for  » 
Ju^lgment  on  a  replevin  tiond  for  the  inyment  of 
the  rccoi  ery.  and  not  for  the  production  of  the 
property,  a  summary  Judgment  without  an  action 
upon  a  Iraad  conditioned  alone  rortheforthoomluK 
of  the  property  wus  void  as  to  the  aurety,  and  we* 
enjoined.    Clary  v.  Haluea,  SI  Ga.  tBO. 

But  InQeraty  V.  Druldlng.um.App.  ua.ll  wae 
held  tbat  "want  of  Jurisdiction  alone  waa  no 
ground  for  relief  Id  equi^  against  the  Judgment, 
unleaa  tbere  was  also  disclosed  a  inerltotloas  de- 
fense, wbtcta  by  loss  of  right  to  appeal  hod  beoome 


defense  to  the  aarlou  was  not  shown, 

tlon  was  refused.    John  T,  E^weU  Co.  v.  Htlbert 

(W1S.J  W  Ii.  K.  A.  ns;  Pllger  V.  TonsoM.  IS  Neb.  nL 


Tkzas  Mmxioaw  R.  Co.  t.  Wbisht. 
r  "CUT  part  tberuaf,  iball  be  llatde  to 
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*l«w  aJudgmeDt  afflTinlag  a  Judgment  oF  th« 
Diatrict  Court  of  Duvul  Coimt;  id  fivor  of  de- 
fendants fa  an  action  brought  to  enjoin  tbe  en- 
forcement of  ft  Jud^meni.     Affirmed. 

Tbe  FkcIs  are  stated  io  the  opinion. 

Matrt.  Dodd  *  BIaU»ll7,  &Dd  J.  O. 
Xivbr  for  plaintiff  in  error. 


Bo.  wbeie  the  statute  In  regard  to  gsmisboiaat 
wu  QDt  lallDwod.  and  the  Judgmeut  wat  void ' 
aomplaliuDt  did    not  ihow  tbat  be  had  not 
ideiiUHte  remed;  by  appeal,  oenJorarl.  or  direct 
aiipllcaUaD  to  tbeoDun.   WlQfftteM  v.  Uc01ure,lB 
Ark.na 

In  HanisoD  y.  Cmmli,  I  Tex.  App.  Qv.  Oaa. 
(Wblle  ft  W.)  B  sn.lt  vunld  Out  an  tniiinotlon  will 
nott>e  KTHDted  atiabiita  void  JudRinent  In  Tesaa. 
The  part;  will  be  Jelr.  lo  bit  remedr  at  law. 

In  Qeera  v,  8oott  (Tei.)  SB  a  W.  SS7.  it  was  aald 
thatfiajiidirmeDt  was  voldai 


iBtoU 


isutidlvb 


would  t 


le  ot  tfacm  do  uo 


la  Miffiourf.  on  the  question  ol  grantUiK  inlunc^- 
tioos  agaloflt  JudprmeDta  void  for  want  of  Juriffdle- 
tkm.  there  <H  a  conUlct  of  authority,  which  la  noted 
u Irreconcilable  In  St.  Loula  *  8.  F.  K.  Co.  v.  lAw- 
der,»Ilo.  App.8. 

So.  In  Jonee  T.  Pharli.  SB  Ho.  App.  £61  an  In- 
Innctloa  wis  (ranted  where  tbe  Jadgmeat  waiTold 
OD  aconuDt  of  veoue.  and  tbere  waa  danger  of 
loalDBra)!  leftal  remedy,— dliUn^HblDK  St.  Loula  ft 
S.  F.  EL  Ox  V.  Lowdcr.  FUpm,  on  that  itround. 

So.  where  the  judgment  was  void  beoauaeserr- 
lee  of  process  was  not  made  on  tlie  proper  officer 
ot  a  corporation.  XTnlted  Slates  Hut.  Aco.  Ins.  Co. 
T.  BriainKer.  43  Uo.  App.  671. 

Bui  an  Injunciton  was  refused  against  a  Judg- 
awnt  void  because  rendered  In  vacation,  as  thTe 
was  a  remedy  at  law.    Stockton  v.  Etansom,  ft}  Mo. 

as. 

So.  where  there  was  no  Jurisdiction  for  want  of 
notice,  process,  or  appearance,  aa  tbere  waaarem- 
edy  by  action  of  Ireepaa.  St.  Loula  ft  8.  F.  ft.  Co. 
>.  Lowder.  aupni;  St.  Louis,  I.  M.  ft  S.  R.  Oo.  v. 
BeyDoldB.gSUo.14S. 

And  In  Bearv.  rouDfcman,  IS  Mo.  App.  IL.  It  was 
■Id  that  an  Injunouon  will  not  be  sranted  solely  on 
tbe  ground  tliat  tbe  Judinnent  la  void. 

Id  the  main  oue  of  Time  Mexican  R.  Oo.  v. 
WaiaST.  AffinDing  21)  B-  W.  llSi  allhouKh  a  Jndg. 
sent  was  beld  void  for  waot  of  Jurladlotlon  of  the 
defendant  wherearallway  company  was  sued  and 
the  summons  waa  laaaed  against  "W.  H.  V..  agent 
of  the  Teiaa  Ueiloan  Ballway  Company  at  San 
Diego,  Tei.."  yet  an  Injunction  was  irefuaed  t>e- 
caoaeibere  was  a  remedy  ol  certiorari. 

ThiB  is  In  accord  wftb  the  weight  of  authority, 
altbouah  (here  is  some  conflict.  The  majority  of 
cues  deny  lojunotluna  wbare  ibere  Is  a  remedy  at 
law:  but  some  few  cases  grant  Injunctions  although 


than 


nedy  a 


bijuuotlons  on  the  ground  that  there  Is 
ttlaw.  The  welgbt  of  autborlty  is  olettr  inat  an 
IgJaDctton  abould  be  denied  unless  a  valid  defense 
.  to  tbe  action  la  abown,  althougb  some  cases  have 
granted  Injunotloos  without  requiring  this  to  lie 
done,  and  some  cases  have  allowed  inJuoaiioDS 
vltbont  reference  to  the  question  of  valid  defenee. 
ne  toUowiiui  cases  In  tbla  note  denied  Injunc. 
ttous  OD  tbe  ground  that  there  was  a  remedy  at 
law:  Annaworthy  *.  CbeablrF!,  X  Der.  Eq.  :!84.  34 
An.  Deo.  XTS;  Harriwni  v.  Crumb.  1  Tex.  App,  Civ. 
<ka.rWhlieft  W.)lsn;CDoxCount;  T.  Haisbman, 
31L.R.  A. 


ISB  U.  a  UB;  39  L.  ed.  CM;  Stockton  v.  Hansom.  SO 

Ho.  ass. 

By  an  action  against  the  attorney.  Ererett  v. 
Warner  Bank.  W  N.  H.  340:  Bunton  v.  Lytord,  31 
N.  H,  S12.  TS  Am.  Deo.  114:  Plggott  v.  Addlcks,  B  Q. 
Oreene,  437.  U  Am.  Dec.  547;  Bturli  v.  Qwtn,  10 
Bmedes  ft  H.  M3. 

By  aatlon  agalost  the  marsbal.  Walker  v. 
Bobbins,  as  U.  9.  UFov.  GS4. 14  L.  ed.  SI12. 

By  action  against  the  ghertiT.   Taylor  v.  Lewis,! 


J.J.I 


0,10  A 


r  motloD  to  set  aside. 


By  snltfor 

783. 

Byaffidaint  of  Illegality  oi 
Hart  V.  LaBarou,  U  Ga.  Wa. 

By  appesL  Holman  v.  Q.  A.  Stoweia  Furalture 
Go.  (Tex.)  ao  &  W.  11%  Heivick  v.  Kokeo  Barber 
1u  pply  Oo.  n  Uo.  App.  4M. 

By  appeal  or  certiorari.    Oalveaton.  H.  ft  S.  A.  IL 
Co.  V,  Ware,  7*  Tei.  47. 
"      ppeal  oertlorarL  or  direct  appIlcaUon  to  the 
Wlngfield  T.  UcLure.  48  Ark.  GIO. 
irrestlna    prooess.    Sancbn  i'.  Oirrlaga,  31 
CaLlTD. 

oertlot*ri.    Crandall  v.  Bacon.  30  W  la.  640.  SI 
Dec  Ul;  FlemlDg  r.  Munn,  U  Hiss.  BOB;  Kon- 
awba  ft  O.  B.  Co.  v.  Byan.  81  W.  Ta.  SS4. 

_  -ODd.    WlUiamsv.Bltile.eaind. 

30S. 


revive.    Haynea  v.  Ault- 
V.  Mol»y,  84  W.  Va. 


By  defending  i 
nan.  at  Neb.  m. 
By  habeas  oorpua.    Lam 


Qoolaby  v.  He.  John,  2S  Gratt.  14fc 
LyooT.  Boilvln,7Ill.  BiS;  Fullan  v.  llooper.lS  N. 
T.  Week.  Dig.  S3,  AiDrmlng  SB  Sow.  Pr.  TG;  Uason 
V.  Miles.  M  N.  C.  U4. 

By  motion  or  appeal.  Whlteburst  v,  Herobaola' 
ft  F.  Traasp.  Co.  lUI  N.  C.  84*. 

quasb.    Stockton  v.  Banaom,  BO  Ho. 


Ion  to  reoell  tbe  execution  or  motion  to 
or  byaction  agatoBt  tbe  ptaioUtf  in  tb« 
Judgment.    Wilkinson  v,  Bewe.v,  69  Wis.  6H. 

"  '.  Clemens.  IB 

Cal.  TI:  Qatea  v.  Lane,  4fi  CaL  avi;  Laseelle  v.  Moore, 
1  Blnokf.  SB:  Luco  v.  Brown,  7B  Cal.  8;  Partln  v. 
Luterlob.  B  Jonea.  Eq.  S«L 

By  motion  to  set  aside  or  by  appetU.    Petalka  v. 
Fltle,  83  Neb.  7S8, 

Gallop  V.  Allen,  113  N.  a  Z4. 

stay  the  judgment.    OllchHeld  v. 
Porter,  a  Ohio.  MB. 

iw  trial.    Hamblin  v.  Eoitrbt, 
EH  Tex.  851;  Woodward  v.  Pike.  43  Neb.  T77. 

writ  of  error  coram 
noMt,  or  suit  in  equity  for  relief.  Hurlbut  v. 
Tboinas.  U  Conn.  ISl. 

openlnit  tbe  Judginent.    Holllnger  v.  Beeme, 
id.  883.  S4  L.  R.  A.  4a. 

retaedy  to  comot  the  same.    Qould  v.  Lough- 
ran^  10  Neb.  392, 

By  defending  on  a  replevin  bond.    Proctor  t. 
Pettltt.  25  Neb.  SB. 

By  action  of  (nspass.    Geers  v.  ScottiTei.) 33 8. 
W.  S87;  St.  Loiils  &  9.  F.  R  Co.  V.  Lowder,  »  Uo. 

App.  3:  St.  Louis,  I.  H.  ft  B.  B.  Co.  T.  Beyoolda,  m 

Mo.  I4B. 


lyCoogle 


90S  Tkeab  SuFKxn  CottBT.  Jvmm, 

JAwrt.  C.  L.  OoTsar,  B.  H.  Woods,  and  i  ment  wu  over  SSO,  and  tbat  at  tbe  time  of 
Goor«o  B.  Hnfford,  for  defeDdiQt  fa  error:   making  tbe  application  for  Injuticfioii  ninety 

A  petliioD  for  iDJuactlon  rMirainlug  theiale  days  bad  not  eiapMd  from  llie  dale  of  the  ren- 
of  real  estate  under  a  void  judgment,  wblch  ditlon  of  said  judgment,  and  wblcb  falls  to 
■howi  on  1u  face  tbat  the  amount  of  said  Judg- 1  show  any  reason  wly  petitioner  did  not  araD 


a  III.  App.  a 


.   Alabama  Int.  Oo.  t.  Klncman, 


.  Knapp.SQa. 


aotjon  twsloat  tlie  lIierUL 
Deo.  80. 

Tbe  followlna'  eaaei  itraated  an  Injunotlon  al- 
thousb  tbere  wai  a  remadr  at  Ian:  Liindrum  v. 
Tarmer,  7  Biuh,  O;  WUton  Ti  Hontsonierj,  U 
Smedsi  *  H.  ax^  FropM  v.  Headowa,  18  IlL  UT; 
Helaon  t.  Bookwell,  U  Dl.  875:  Cacuthen  v.  Bara- 
fldd,  8  Terr.  SH.  U  Am.  Deo.  seo. 

And  tbe  following  oaMegrsDledan  fnlunatlooon 
flie  ffTound  that  there  wu  no  adequate  remedy  at 
law:  Jonea  v.  Pbarla,  HI  Ho.  App.  Oi;  Boroaobetn 
T.  Flnok,  18  Ha.  App.  120;  OuU,  a  *  8.  F.  B.  Oo.  v. 
Bawllna.  W  Tex.  ETB;  RlitRSwar  r>  Bank  of  Tenaes- 
■ee.  II  Bumph.  SSI;  aalveatoo,  H.  *  B.  A.  B.  Co.  r. 
Wars.  T4  Tex.  O. 

The  following  oawa  held  tbat  an  Injunetlan  will 
ho  denied  unlMi  a  valid  delaote  la  Bbown:  Geratr 
T.DruldlDff.MIlLApp.MO:  Joba T.  E^well Co.  v. 
Hllbert  (Wl».)  SO  L.  B.  A.  tSB;  Pllg«r  t.  Torrenoe,  O 
Heb.  W8:  Oonld  v.  Lousbran.  IB  Neb.  90!;  IjOgan  v. 
HlllesBM,  IB  Gal.  aAi  Waldnim  v.  Waldrom,  78  Ala. 
Vbi  Qrecorr  v,  Ford.HOaU  U8.n  Am.  Ueo.  SBB;  WU- 
ItalM  v.  Hlttfe,  tt  iDd.  SOS:  Cbloax).  B.  *  Q.  R.  Co. 
V.  HanQlnt,  IBNebL  CO;  Wltaon  v.  Shlpman.  S4  Neb. 
■78:  Stewart  v.bookB.<HlilB.ttE:  Jeffer;v.Fltob. 
WOann.ttlli  Beoorv.  WoodwanLS  Ala.IO[>;  Bbarp 
V.  aohmldt,  n  Tex.  K8;  Uaaleraon  v.  Aaboom,  U 
Vex,  824:  Cromelln  v.  UoCkulej,  ST  Ala.  US;  Colaon 
V.  Leitcb.  110  lit.  BM:  Buroh  v.  Weat,  lU  111.  KB,  Af- 
firmlnx  88  III.  App.  8M;  State  v.  HIU.  EOAtk.US; 
Janea  *-  Howell,  81  Ifeb.  SEO:  Lanslerv.  Aahe.  88 
Neb.  58;  Crocker  r.  Allen,  H  S.  a  KM;  TasBart  v. 
tVood,  S)  Iowa,  tX\  Wioten  t.  Heani,  »  Neb.  £48; 
fowler  V.  Lee.  10  QUI  *  J.  au,  ■>  Am.  Dec  ITS; 
Elng  T.  Watts,  liS  lA.  Aon.  BBS. 

And  the  foUovInir  oaaee  gnnted  «□  InJuncCton 
without  requiring  a  valid  defense  to  be  >bown: 
Bomaobein  *.  Flnok.  U  Mo.  App.  LEO;  Wllaon  v. 
fiparkman,  IT  Fla.  871.  SG  Am.  Hop.  lift  United 
Statea  Uut.  Aoo.  Ins.  Oo.  v.  Betslnger.  48  Mo.  App. 
S7I;  Ban  Juan  Jt  St.  L.  Mtn.  ft  &  Co.  r.  Finch.  S  Colo. 
tl4:  Earle  v.  MoVelgb.  91  O.  B.  SB,  S  L.  ad.  898: 
BlakCbleev.  Murphr.  44  Conn.  I8S:  MUlB  r.  Scott.  4a 
Fed.  Rep.  IBS:  Bell  r.  Wllliaiiu,  1  Head.  9S».  White 
V.  bper.  £1  Or.  BXi:  Rldgewar  v.  Bank  ol  Teone*- 
aee,  11  Humph.  B83;  Ryan  v.  Bofd,  88  Ark.  778 
COverruled  In  Btate  v.  Hill.  50  Ark.  1S8):  NIobolaon 
V.  Stephena.  47  Ind.  188;  Witt  v.  Kaufman,  Zt  Tex. 
Supp-ESi. 

IL  .Jt  to  portiL 

An  Injunction  was  granted  where  a  Judgmeot 
was  fraudulentlr  changed  n  to  the  parties  aftor 
the  term,  and  wa>  entered  against  the  oomplalnant 
without  notice.  By  are  v.  Justin.  I  Tex.  App.  Civ. 
Cks.  (Wllian)  I  no. 

And  where  a  Judgment  wai  rendered  bra  Jnstloe 
In  favor  of  tbe  plaintiff,  and  on  a  aeoond  trial  tbe 
defendant  obtained  Judgment,  and  tbe  JusUce 
eraaed  (lie  tame  without  notlos  to  the  defendant, 
at  the  Instance  of  tbe  plaintiff,  and  Inued  an  exe- 
aullon  on  the  fliat  Judgment.  Smith  v.  Chandler 
18  Ind.  S18L 

And  wberes  default  Judgment  on  a  note  of  a 
famseovcrt  WIS  void  tsagslat  her  separate  estate. 
Grifflth  V.  Clarke,  IS  Md.  4E7. 

And  In  ease  ol  Judgment  against  a  married 
woman  alone  on  a  note  In  wbloh  her  builiand  did 
81UR.A. 


m. 

But  an  injunotlon  waa  ratused  In  Bussell  r.  In- 
terstate Lumber  Oo.  lU  Uo.  40.  where  tbe  partlee 
tosjudgment  of  salanndera  meobanlo'sllen,  had 
oo  iDteisat  In  the  propenr  and  the  auurt  bad  no 
Jurtsdiollou  to  order  the  ode.  If  nrid  tbe  sale 
would  cot  affect  tbe  aomplainanL 

Bo,  In  Wilkinson  v.  Bewsr,  tS  Wti.  5G4.  an  Injano- 
tlon  was  refused  agalntt  eieoutlona  upon  two  pre- 
tended  Judgments  alleged  to  bs  no  Judgments 
beoBuse  one  bad  not  been  properlr  docketed  and 
therewere  no  parties  to  tbe  other,  Mther  conld  be 
leeaslde  or  vacated  and  tbe  exeoutlonB  recalled  oo 
motion  In  the  original  aodona.  and  such  waa  a  com- 
plete remedy  at  law,  and  for  tbe  further  raason 
that  It  was  not  alleged  that  tbe  Judgmenia  were  In 
subsunoe  Inequitable. 

And  where  the  Federal  Court  bad  no  Jurlsdlotlon 
to  render  a  Judgment  onaoeount  of  the  (UllaenAtp 
orthepartles.  Bklrving  v.  National L.  Iim.  Co.  n 
FM.  Bep.T43. 

And  where  the  plaintiff  at  Isw  was  not  a  oorpo- 
ration  as  alluged,  bntsucb  oblaotlon  waanotmada 
or  excused  twfore  Judgment.  Uahan  v.  Acoom- 
modsUon  Bank.  Be  La.  Ann.  84. 

And  where  oue  of  tbe  parttes  to  a  Jodfrment  was 
deed  at  the  lime  of  Its  rendition,  as  there  was  a 
remedy  by  appeal.  »  olman  v.  O.  A.  Stowera  Pam- 
Icure  Ca  (Tei.i  80  B.  W.  UM. 

Seealso  the  mala  case  of  TncABKKgitu>B.Oo. 
V.  WBta&i.  refuBlng  an  Injuoeuon  where  proocM 
was  iBiued  against  and  served  upon  an  agant  of  a 
corporation  defendant,  a*  there  waa  a  remedy  by 
certiorari. 

For  laJunctlonaonaoMuntof  death  of  party,  ssa 
•loM  to  Oum-BlasUo  Booflug  Oo.  v.  Heiloo  Pub. 
Co.  (Ind.)  80  L.  R.  A.  TOO.  InJmuUntit  opaftut  i■Hl|^ 
mcnts/or  erron  ond  <rregiiJar<t4s«. 

in.  AS  U>  Mm. 

As  t4i  an  Injunction  claimed  becauss  tbe  Jodg. 
ment  was  void  or  wllhont  Jurledlotlon  on  aooount 
or  time,  there  Is  some  oonSlotof  authority.  Bnt 
InJunotlooi  on  this  ground  have  bosn  geiketaUy 
refused  where  there  was  sdequate  remedy  at  law. 

An  Injunction  was  allowed  against  a  ludgmeot 
where  the  summons  required  an  appnsranoe  at  an 
lmpo«1t>le  time,  as  servloe  on  (ha  nth  day  of  the 
month  to  appear  on  tbe  lal  day  of  tbe  same  month. 
The  question  of  valid  detense  does  not  appear  to 
be  discussed.  Rice  v.  American  Nat.  Bank.8ColOL 
App.  81. 

And  where  a  garnishee  was  notifled  to  appear 
at  tbe  pending  term  Instead  ot  at  "the  next  term" 
as  required  by  tbe  statute,  although  the  oomplaln- 
ant  appeared  at  the  peodlog  term  but  did  not 
makeBdefenas,a8  the  court  had  tern  potarflr  ad- 
journed and  ho  believed  that  the  adjournment  was 
for  the  term,  and  Judament  was  randend  to  hk 
absence.    Padden  v.  Moore.  U  Iowa.  TD3. 

Andwhere  tbe  Justice  of  the  peace  bad  no  power 
to  enter  Judgm^ut  as  the  debt  was  not  due.  Sapp 
V.  Teel,  88  Tex.  SIL 

And  where  the  Jnstloe  lost  Jurisdiction  of  tte 
case  by  an  Hdjournment.  Iowa  Dnkm  Telepb.  Oo. 
V.  BoyIan,881awa,«t 

But  an  Injunction  waa  refused  against  a  Judg- 


not  shown  tbatoomplslnaut  bad  not  an  adequate 
nimedyatlawbjasult  fordamagaa.  O1M1M17V- 
BwUt.  9  Nev.  80. 


D  ,    _.;l,COOglC 


I8NL  Tbus  Ubzioax  R.  Co.  t.  Whiqut.  SN 

Umieltof  tberemedrafceTtiorail.biiotniffi-iTez.  47;  Oidf,  0.  A  8.  F.  R,  0».  t.  AmsUm, 
dent  lo  invoke  the  equitable  powrnofadls-SOTei.  579;  JJi<Jn-«m  y.  OtcfAam,  BS  Tec.  928; 
Irici  Judge.  »nd  Is  sobject  lo  a  general  de-  Wood  t.  A^nor,  0  Tex.  CIt.  App.  818:  Wtiler% 
nmner.  t.    (rA>d>,  1  Tex.  1 ;  Gui/,  O.  A  8.  F.  B.  Oo.  t. 

(rufwitoN,  H.  A  a.  A.  S.  Co.  T.   IFa»,  74 '  Alwn,  8  Tex.  CIt.  App.  SS;  OuiT.  0.  ^8.  F. 


And  where  tbere  wm  ■  remedr  bj  motion  to  set 
ii»i>ieorb7*P[>«l-    Felalka  *.  nue,  n  Meb.  TU 

.tnd  wlierp  there  VBa  s  remedy  In  thaoourt  to 
•  nripci  the  same,  end  >  veUd  defeoM  to  the  aodoa 
•rmnofbowD.    OouMt.  LonsbnD,  ISNeb-Wl 

Anil  where  there  on  B  remedy  bf  dtfente  Of* 
mil  DpoD  ft  leplerla  bond.  Prootor  t.  Pattttt,  V 
Keb.«L 

And  where  the  prerallliur  party  wm  not  >  party 
to  any  deoeptloii,  and  eomplalnaat  did  not  under 
the  aiiuiant  due.  Or  take  an  appeaL  Herwkik  v. 
Kokeu  Barter  Soppty  Oo.  •!  Ho.  App.  UL 

And  whara  there  wai  h  ismedy  by  motion  to 
quaah  the  azaontltMi,  and  there  waa  no  alleitaUoa 
or  fruid  or  MiMent.   Stooktoa  t.  Kaosotii,  «0  Ho. 


Id  the  Injunction  ealt  VM 
aa  nld  about  the  other, 
r.  CaiTlBga.  81 CU.  ITO. 

And  where  (bore  ma  a  remedy  by  oertlorarl 
igaloit  the  JndinMat  ToM  beoauBu  of  an  Indeflatte 
adjournment  of  the  oeurt  prior  theiets.  Ckaodall 
*.  Daoon. »  Wla.  MB,  R  Am.  Dec  15L 

And  where  tbere  waa  a  remedy  by  motion  to  oet 
adde.  or  by  a  writ  of  raoordarl,  and  JnriidlotloD 
wai  loatbyaoontlDnance,andlaak  ofnotloe.  Gal- 
lop t.  Allen,  118  M.  C.  3L. 

And  tai  Bear  r.  Toanffman,  II  Hi>.  App,  41,  an  In- 
Jonetlon  wai  denied  wbere  ajadsmentwaa  ren- 
dered by  a  Juatlce  <d  the  peaoe  on  ThanhaslTUiK 
day.  aa  the  rtatute  did  not  prohibit  a  JuNloe 
from  holding  oonrt  on  that  day,  and  It  aveMid  tbat 
If  ii  WB*  void  that  foot  aliMte  would  not  entitle  one 
to  relief  br  ln]unctl<m-  See  the  HlMouri  oane, 
Mtprn.!. 

And  an  InJnnoHon  agaliat  a  Jndy ment  wo*  denied 
■here  a  Jnotloa  of  the  peace  reodered  a  Judgment 
aa  the  4th  of  JnJy.  whlah  wia  a  leiral  bolldiy,  but 
than  waa  no  Ratute  prohtbltlafc  eourta  from  dt- 
tlSKonthatdaytfltdldnotlUIODBnQday.  Hamer 


a,sie 


laofait 


to  a  ^mlabee 
woa  diBoharred  by  lapae  of  taoe.  HaaUng*  v. 
Cropper.  SIM.Cb.UIL 

Tor  tnjunotlona  asalmt  Indgmenta  oO  account  of 
(heclmeot  their  rendition,  ace  nota  to  Qum-BlaBtlo 
BoollnK  Oo,  T.  Hexloo  Pub.  Co.  (Ind.)  n  L.  R  A. 
no.  AtfunaUona  aoalailiuaamenUfor  tnvrtandir- 
rcpidoriMM. 

Where  the  oonrt  bad  no  Jurladlotlon  over  the 
pnaon  of  the  defendant  on  aooonnt  of  ven  ue,  and 
there  waa  a  valid  def  enae  to  the  aoUon.  In  junotlois 
bare  irenerally  been  tranted,  boc  aot  to  third  par- 
Uei,  and  hare  baanretnaed  on  aooount «(  pleadlns* 
or  where  a  yaltd  defenw  waa  not  otaown, 

80,  an  InJonotloD  waa  fianted  agalnat  a  Jndgnnent 
that  waa  TOld  tor  wnntofjorladlottonaa  to  venue, 
ottboosb  the  defendantbad  aiemedyat  law.and 
attempted  lo  pnrnie  K,  but  on  aooonnt  of  the  mla- 
aporehenalon  of  the  law  by  the  oourt  he  waa  de- 
prived at  the  oama.    Oonnell  v.  Btakon.  S8  Iowa, 

ur. 

AadtbewmawMhM  In  Bonwobein  v,  Vtnok, 
UHO- App.in,  wherean  appeal  would  have  been 
a  waiver,  and  the  oonataUe  wMoot  HoUa  becauae 
'     "    tolookbeyond  tbeezecutlotl. 


onewaadenled  hi  SCLonk*  B.  P.  B.  do.  v.  Low. 
der,  n  Mo.  AppL  S,  rJajmbv  that  the  oontrory  waa 
decided,  prior  thereto,  in  Stockton  v.  Banaom,ail 
Ma.gtS. 

And  an  Injunction  wai  sninted  In  Jooea  v. 
Ptiarii,  m  Ho.  App.  m,  where  an  application  tor  a 
change  e(  venue  waa  filed  before  a  Joatloa  of  U 


deprlred  of  tfaelegBladiantafo  whlohtbdr  poaMi- 
ilon  >BTe  them,  (or  ibe  loea  of  whieb  the  law  would 
afford  them  no  repanttOD  and  It  might  result  In 
the  kwof  their  land.    8eeHlHOUrloaMa.«upra,I. 

Tn  Oraa  v.  Hen,  m  Ind.  IW,  an  Injunction  waa 
grantedagalnatajudgmeotrendeted  bya  JnatM* 
of  the  peace  In  a  county  other  than  that  la  wbloh 
tbeoomplalnant  realded.  Mogueatlon  wma  madeaa 
to  •  valid  defenie.  In  retenlnff  to  Oage  v.  Oark, 
tntni.  It  waa  nM  that  though  the  oourt  decided 
that  oaoe  agalnot  tbe  applicant  for  an  Injuno- 
ttan  on  aooonnt  of  the  Imperreotton  In  hli  papen, 
It  la  clearly  to  be  underMood  that  when  a  judinneat 
la  rendered  without  an  appearance  or  oonaent  of 
thedefcndsDE  whentheaaltlalnthe  wronc  town- 
ahtp.aa  Injunotlon  will  be  granted. 

But  an  iDjuDcMon  waa  refuaed  wtiare  a  Jnatloe  of 
the  peace  readvred  a  Judfcment  agalDgt  a  realdent 
of  another  cownablp  of  tlie  oime  ooant)',  whkA 
'  '  led  to  be  void  beoauK  tbwe 
jnatloB  In  the  townthlp  of  the 
not  abown  that  the  defendant 
did  not  oonaent  to  tbejaittdlotlon.  Qagev-CUrk, 
Kind.  168. 

And  where  mortcaseea  bad  canceled  their  morc- 
gagea  and  acquired  the  land  and  claimed  that  on 
aooount  of  venue  a  oourt  had  no  Juriadlctlon  to 
Judgments  agatnet  the  mortgagor,  wbloh 


re  prior  to  the  m 


□f  tt 


mortgage  reduced  tbe  mortgagee*  to  the  paelfton 
of  purahaaer.  And  It  wai  wM  tbat  tf  tbe  ]udg^ 
menti  were  void  they  would  not  affect  oomplalo- 
ant,  and  tt  not  void  they  ihould  not  be  enjoined, 
Bleetelay  v.  Bnnyan,  a  S.  a  W. 

deputy  aherlfl  out  of  Ui  boUlwIofc.  and  be  promlaad 
io  rotum  the  aaaM  mm  uu  but  a  valid  defenw 
waanotihowD.    OaidacT  v.  JenklM,  14  Hd.  DA 

And  whereapertyhavtngaiamnwrreeldeQaetai 
New  Tottwaapraceededagalnat  by  an  attachment 
and  wai  brought  Into  court  by  a  onialor  arf  hne  In 
LouMiuia.  whlah  itate  ha  olalmed  ai  hli  reildetMa. 
HotrM  V.  Blenvenu,  W  b.  Ami.  tit. 

And  when  the  Judgment  waa  not  In  the  parlib 
of  complainant^  dondoU  ander  lA.  Olv.  Code,  am. 
W,  isr.  pcoblUtlng  aulta  ezoept  In  tbe  domlell  ol 
def  endant^  reridenoa,  but  ptovtdlog  that  be  might 
be  luad  tn  tbe  pariah  of  hli  former  domldl  wnhln 
oueyearafteriemoval  tbsterrom.  untesi  a  pnbUo 
declaration  of  Intendon  lo  change  the  wme  wai 
made.    Klog  v,  Wilta,  tt  1^  Ann,  tn. 


An  tn]nnctlon  w     _     .    .      _. .   .    ...„ 

In  exceM  of  tbe  amount  allowed,  under  Xex.  Bev. 

Stat.  art.  4SIS,  providing  that  npon  tbe  rendition  of 

a  Judgment  aKaloit  a   '  ' 

piopeM7  a  Jndgment 

amount  of  the  property  and  legal  ta 

-  -  cbnkv.  Batea,TaTBx.ar 


Google 


CM  Tkzab  Sufrrmk  Codst.  Jinre, 

A  a>.  T.  EemUrion,  68  Tex.  70:  Smilh  t.\&W.)%WI;  WtndiioAv.  Qttttett.SOTex.lU: 
Bi/an.  20  Tex.  661;  Hamilin  v.  Knight.  81  Kanawha  d  O.  R.  Go.  ▼.  Rgait,  81  W.  Yft.  864; 
Tex.  801:  Menifee  t.  J(^«r«,  38  Tex.  890;  /7nr-  HillUrd,  In].  p.3U,§280;Freem.EiM:iitloiiik 
riim  T.  OruTob,  1  Tex.  App.  Civ.  Caa.  (White  I  ^  43S. 


And  where  a  juatlce  oC  Ibe  peace  rendered  a  Judg- 
meatlD  exoeaa  of  tbaC  alloved  under  Fla.  Const. 
1BS3,  art.  B.  1 UU  llrotnTic  the  jurladiotioD  ot  tlH 
uce  of  tbe  peaoe.  No  queatlOD  was  mode  ai 
valid  defeoBe.  Wilson  V.  Sparkmftn.  IT  7U.  BTI,  » 
Am.  Rep.  110. 

But  aa  iDjunotlon  wbr  refuted  aaaiDBt  a  Judg- 
meol  In  tbe  Federal  court  tn  a  collalenl  attack  by 
a  third  part;  od  tbe  greubd  that  tbe  amount  naa 
below  the  JuiisdlL-tlooal  amount,  where  tbe  ouuau 
toaeiber  aitiirefcaled  more  (ban  that  amount,  and 
twt-Dir  years'  time  bad  elapsed.  HIJI  r.  Qordon,  " 
Fed.  Beo.  Zn. 

And  where  In  three  aeveral  actlorw  the  deten 
Bofe  claim  of  wt-off,  which  wea  Id  ezoeas  of  t 
Oountr  conrfa  jurl»dlatlon,  was  allowed  affalOBt 
eaeb  of  tbe  Judgmenta.  eod  the  JudBmenls  weto 
.....   .. Nlcholi  V,  Snow,  48  Tei. 


ADd  where  an  aocount  befondthelurtadlotlOD  ot 
the  JUBttoe  of  the  peace  was  split  Into  several  caaea, 
BDd  the  bill  did  not  show  how  much  tbe  alleged 
count  wai,  or  Uiat  the  ob^tlon  was  made  before 
the  ]uitlc&    BnindaRe  v.  Candle.  26  Tei.  Supp.  as;. 

And  where  It  wta  not  ehnwn  that  complainant 
did  Dot  participate  In  Buch  an  act  ion,  or  ibathewaa 
iberebr  deprived  of  aome  risbL  Pryor  y.  Smer- 
eoD,  IS  Tei.  US. 

ADd  where  a  ludffment  waa  rendered  agalDst  a 
ramlehee  for  aboa  t  HOO.  under  Uo.  Oen.  Stat.  IMA, 
ISS.  providing  for  oarnlBbmeDt  prDC«edlnKa.ltwaa 
held  tbet  Mo.  act  TSeS.  p.  60,  I  1,  llmlilniir  the  jurU- 
dtetlon  ot  a  Juatice  of  the  peaoe  in  an  action  on  a 
contraot  to  fHO.  exclufllve  of  Interest,  did  not  ap- 
ply,   DavU  T.  Bcaples,  IS  Mo.  567. 

VI.  At  to  judge  or  court. 

When  tlie  Judiie  wai  Incompetent  to  trr  tbe 
oause,  or  bad  no  Jurisdiction  to  render  auch  Judg- 
ment oa  acoonnt  of  a  problbltorr  aiatute.  lojunc- 
tlona  bare  beeo  eranled.  but  have  been  refueed 
where  oomplalnaQt  was  miUtT  of  fraud. 

So.  an  Injunction  was  Kcanted  asalnat  a  Judtrment 
where  a  maroT  had  no  jurledlotdon  to  tr;  civil  oaaea. 
Smith  V,  Dcweeae,  41  Tpi.  5M. 

And  where  the  diBirlot  court  ordered  a  resale 
of  land  for  ibe  purobaae  money,  wbere  (fa< 
ohaf«r  had  died  and  tbecountjoounbadexoluBlve 
juriBdlotlon  of  luob  a  oaae.  Cunningham  v.  l^lor, 
i«  Tei.  US. 

Aod  where  a  Jiutloe  of  tbe  peace  oould  not  ren- 
der final  Judgment,  under  Kan.  Code.  I  44.  provid- 
ing only  for  an  order  ai^alnat  a  BamlBhee.  wblob 
cannot  be  enforced  by  execution.  Mlasou  ri  P.  B. 
Oo.  r.  Beld,S4  Ebd.  4ia 

And  where  a  court  ordered  a  sale  under  a  me- 
chanlo'sUeD,  butloet  Jurisdiction  by  a  repeal  of  the 
stamte.  Roloomb  v.  BoTDton,  ISl  111.  XM. 

ADd  Wbeie  the  Judge  waa  Incompetent,  under 
Tex.  aot  MayM,  1SB8.  IB,  providing  thata  Judfreof 
the  district  oonrt  abaU  be  d^ualiSed, 
of  Interest,  from  alttlng  la  a  cause. 
eodBM.18Tex.101. 

ADd  the  mme  waa  bald  under  Tana.  Code,  1 4m. 
prohibiting  a  Jostloe  who  la  related  to  the  party 
from  Bitting  iD  tbe  case  unless  hia  Inoompetencj'  Is 
waived  Id  wrttlug,  where  such  a  waiver  waa  not 
made.   Bmttli  v.  Pearaa.  a  Bait.  72. 

But  an  Injunction  agalnal  a  Jodgmsnt  was  re- 
fused wbere  the  party  rendering  the  Judgment  In 
a  sham  oase  was  not  Jud^  o(  oourt,bntooaiplaln- 
ast  waa  a  party  and  privy  thereto,  and  Imposed  od 
tbe  Buprame  court,  which  alBrmed  suob  Judgment. 
Blackburn  v.  Bell,  81  nt,  lU. 
SI  L.  RA. 


vu.  Jf  altera  of  pmoas  and  serrlce. 

Irregularities  In  regard  to  the  form  of  proceaa 
will  not  deprive  tbe  court  ot  Jurisdiction  to  reader 
Judgment,  or  authorlie  an  Injunction. 

Bo,  an  Injunction  was  refused  against  a  Judgment 

wtaera  tbe  writ  was  not  stamped,  as  a  statute  pro- 
vided for  having  tbe  error  of  oourt  reviewed,  and 
It  was  supposed  the  oourt  passed  on  tbequeetlnn  of 
servloe  before  Judgment  was  rendered.  Wlndlsob 
V.  Quseett,  80  Tex,  TU. 

And  where  a  reveoue  stamp  was  not  attaobed  to 
tbeprocesa,  and  suoh  defectwas  waived  by  appear- 
anoe.   Wlldey  v.  Haynard.ia  Iowa.  101. 

And  where  there  was  no  seal  on  the  proceaa.  aa 
there  was  a  remedy  to  arrest  Che  process  or  t«  ap- 
peal, especially  where  no  valid  defense  was  sbowo. 
Logan  v.Hllli'unw.  10  Cal.  200.  For  lack  of  seal,  ee* 
alao  JllBun  v.  giebblns.  41  Wia.  lOS.  infra,  d. 

And  where  a  summons  was  not  signed  or  sealed 
by  a  clerk  of  tbe  oourt  in  South  Carolina,  as  under 
tbe  Soutb  Carolina  Code  tbe  summons  does  not 
In  ue  from  the  oourls,  but  Is  a  notloe  from  tbe  plaln- 
tmio  the  defendant.  Genobles  v.  West.  ias.  C  U4. 

And  wbere  Itwes  claimed  that  a  Justice  of  the 
peaue  never  aoqulred  Jurisdiction  of  the  person  of 
tbe  defendant  on  aceouot  of  tbe  form  of  prooeaa. 
and  thsL  tbo  Judgment  was  void,  as  there  was  an 
adequate  remedy  at  law  by  motion  to  set  aside  the 
execution.    Luco  v.  Broim,  78  CaL  8. 

And  wbere  the  petlllon  and  citation  were  not 
served  In  the  Frenoh  languam,  whlob  was  the  ma- 
ternal tongue  of  the  defendant.  Ortasv.  l^llande, 
4  La.  Ann.  IBB. 

And  where  a  garnishee  did  Dot  undeiBtand  the 

English  language  or  the  purport  of  tbe  prootn 

servedonhlm.    WIndwartv.Allen.IS  Md.lBS.    See 

further.  BalUnger  v.  Tarbell.  under  next  beading. 

b.  Time  and  manner. 


Injunc 


■ethen 


of  procaa  was  detective.  iuBuBlcleat.  or 
irrpgular.  or  wbere  the  process  required  the  de- 
fendant to  appear  at  a  time  before  that  provided 
by  law,  or  where  eervloe  of  proceaa  was  made  on 
the  Jewish  Sahbath:  but  have  been  granted  wher* 
tbeprooess  wasservedby  aparty  lntereat«l.or«D 
Sunday,  as  tbe  Judgments  were  void. 

Bo.  an  Injunction  was  refused  against  a  Judg- 
ment wbere  the  service  <tf  process  was  good,  bat 
the  return  was  defeotlTe.  Peoria,  D.  Jfc  B.  B.  Co.  v. 
Duggan,  SZ  111.  App.  8&1. 

And  when  service  ot  process  was  defective  and 
a  defense  was  Inelfeotoally  made  aflflr  tbe  Judg- 
ment In  the  court  of  law.  Graham  v.  Roberta,  1 
Head.lSt. 

And  where  a  Judgment  was  voidable  beoausa 
rendered  upon  a  defective  servioe,  as  there  waa  a 
statutory  mode  of  oorreotlng  tbe  error  by  appeal 
orcerUorarL  Qalveston,  H.  A  B.  A.B.OolV.  Ware 
1  Tei.  41. 


taken  by  certiorari  to  te«  the  serrloe.  nemlngT. 
"lunn,  SI  MISS.  «& 
And  where  tbe  return  of  prooess  by  a  oonstabl* 
ras  InsutBolent  or  Irregnlar,  as  a  bill  for  Injoiio- 
lon  releases  all  errors  Ot  law.  Mo«  v.  OratC  lOHo. 
20. 

And  where  the  tetam  of  proom  was  Imgular  as 
lOt  ihowlng  tbe  place  of  service,  and  the  prooeM 
ral  properly  aecved.    Pico  v.  Simol,  •  CU.  lEH. 


Tkxab  Mxxioui  R  Co.  v.  Wbisht.  9W 

.  J.,  d«liTered  tbe  opIafaD  of  the  i  writ  of  Injunction  igmliut  J.  A..  Wright,  C. 
^Qft  -  L.  Covner,  and  John  Larcade,  !□  which  It 

The  plalntin  in  error  prewnted  ita  petition  jwu  •Ileged.  In  anbataBoe,^  *^J'~    '^"  """^ 


And  where  the  writ  wu  returned  prior  (o  tbe 
uioe  named  Id  tbe  oop;  ■erred,  and  tbe  conipUra- 
ant  kneir  ot  tbe  mhtake  end  did  not  Bbow  an? 
talld  defense  to  tbe  aoUon.  OaHnp  v.  Uannlns,  it 
Conii.  !S. 

And  wbere  ibe  taiiimoDi  wu  made  retamable  Id 
■  gborter  time  tban  tbat  required  br  BUtute,  and 
»ai  BO  mumed.  Balllnser  «.  TarbelL  U  Iowa.  Wl, 
nAm.  Dec.  BCT. 

And  wbere  the  orooeH  aerved  required  the  de- 
tendant  to  appear  before  tbe  Juitloe  at  a  time 
prior  tban  tbatatatcd  In  the  writ,  but  there  waa  no 
allegation  of  accident,  aurprlae,  or  fraud,  ca  tbat 
Hale 

And   1 

And  where  tbe  nrrtoe  ot  pi 
time  than  (hat  required  br  i 
ant  waa  negllRent  aod  did 
feme.    Waldrom 


•flwaaolthlQalea 
le.  and  complaln- 
abow  a  sood  de- 
Waldrom.  TO  Ala.  tBi. 


default  waa  ivadered  without  erldenoe.  Bord  r. 
GhCMpeake  »  a  Canal  Co.  It  Hd.  ItC  T>  Am.  Dee. 
MA.  See  further.  SwvCea  on  oomtnKlon,  tnfro,  f. 
And  wberetheaerrloe  of  pTOoen  waa  returned  br 
tbe  deputy  narabal  fa)  bit  own  name,  and  the  eieon- 
don  lale  waa  attacked  bj  a  third  parCr:  aa  tbe  de- 
fendant Id  tbe  action  ii  the  party  to  queation  tbe 
return,  and  It  cannot  be  ooUalerallr  attacked. 
BOlr.  Gordon,  IS  Fed.  Bep.>7a. 

And  where  aervloe  Of  proocaa  war  made  asalmt  a 
Hebrew  on  tbe  eeTenth  dar  cd  the  week,  althousb 
IN.T.Ber.  Blat.  H  M-Tl.  make  it  amIadnaeanoT 
tor  k[M>«lDB)y  or  maUoiouMT  caudnc  prooeM  to  be 
aerved  on  that  dar  on  oertalD  peiaooa.  fiutauoh 
knowledge  or  maUoe  waa  not  eaUbUahed  In  thii 
oae.    Harka  *.  Wlkno.  U  Abb.  Pr.  ST. 

See  alH>  ttoU  to  Uerrloun  ▼.  WaltoD  (CaDaOL. 
B.  A.ttA.ItiiwietbimagatmtiudementiObla(naIbtl 
trtmd,  acefdmU  fnUtaHHk  Mlnirtw  and  durcn. 

And  wbere  tbeserrlae  of  prooeea  waa  IriefDlar, 
but  DO  inluaUee  waa  done.  Harrlaon  y.  Crumb.  1 
-TU.  App.  Civ.  Cea.  (White  *  W.i  I SBL 

And  where  the  |»tioen  br  ludlotal  attaobment 
waa  irreftular.    Binell  t.  Boiman.  I  Dev.  Bq.  15L 

And  wbere  tbe  constable  made  a  mtstake  Indora- 
IDK  OD  the  copr  of  the  aummona  delivered  to  the 
defendant  a  him  amouut  than  tbe  ■mutnODa  called 
[or.  and  made  a  proper  return  of  tbestimmai 
tuch  RummoDB  wsa  antr  voidable.  In  the  original 
opinion  In  tbia  cage  It  waa  uoderatood  tbat  tbe  In- 
docspineDt  upon  tbe  original  Kommona  waa  of  (be 
fame  amount  ai  tbe  Indorsement  upon  theoopr, 
snd  the  oploloo  was  otaanited  on  reheartuir  aa 
sbove.    BaMett  v.  MHcbell.  40  Sau.  MS. 

But  an  InlUDDtlon  waa  granted  aKolnst  a  ]udg. 
raent  where  It  was  void  beoause  of  servlce^of  proc- 
«e  on  Bandar,  and  a  sale  on  ezeciitiuo  waa  aboi 
to  he  made,  where  tbe  defendant  icodored  into 
court  tbe  amount  of  the  JudrmeDt.  Haiuwlrth 
Sulllnn.  B  Mont.  SOL 

And  where  service  of  prooev  waa  made  hj  the 
■berllf,  who  was  plalntlft  In  the  action,  and  there 
waa  a  ROOd  defenee,  e»  Ky.  Clv.tCode,  I  JBT,  . 
Tided  Ibatprooeeslo  an  aoUon  wherein  tbeaberllt 
waa  a  pertr  should  hare  been  dlrecled  |to  the 
Doer.  or,  If  be  waa  Interested,  to  a  oonstable, 
Knott  T.  Jarboe,  t  If et^  (Kr-)  SOL 

See  alao,  aa  to  oOoer  tnterealad.  UartlQ  t.  Pi 
•ona.ttaBLH.<n/n>,e. 

Bee  furUnr.  aa  to  maoDM  ot  aarrlce,  Oitea 
SIL.  A.  A. 


Tbat  tbe  defendant  waa  enticed  wlthtn  the  Jurls- 
iotloa  of  the  oourt  In  order  lo  aerre  proocaa,  or 
that  there  was  an  alteratloD  of  aerrloe.  haa  been 
Insufllolent  causetor  an  InJuaotlDn  asslnata 
Judgment  thai  was  not  fraudulent;  bnt  where  tbe 
o  vaa  fraudulentlr  altered  an  injunction  waa 

~  I,  an  ln]unotlon  waa  ref  uaed  a^alnat  a  Judg- 

11  where  tbe  defendant  wai  enticed  Into  the 

e  In  Older  to  aerre  proeeai.  and  aucA  taot  waa 

made  a  defenae  in  Che  action.    Taatlue  t.  Baat, 

aMo.tfe. 

And  where  tbe  oomplainant  ramored  tbe  oauae 

->  tbe  IMeral  oonrt.   Sayre.r.  HBrpold,S8W.  Ya. 

SB. 

And  where  a  aerrloe  of  prooeaa  waa  eiaaed  and 

another  name  waa  subatinited  on  the  return  br  the 

■berltr.  and  no  obarse  waa  made  of  fraud  or  that 

aherllt  did  not   return  tbe  aununoDa   eie- 


of  a  Judgment  aa  eatoppel  where  tt  . 
tbe  land  thereunder  «M  an  oOloer  ot  Um  oourt, 
and  bad  fraudutentl;  madeatalaeentrr,  ahowfaig 
aerrloe  of  prooeaa.    Martin  r.  Paraona.  4)  <M.  ti. 

See  also,  as  to  olSoer  Interested.  Knott  r,  Jarboe. 
1  Met.  CKr-l  GM,  lupro,  b. 

d.  .Aoeeiitanea  qf  screfea. 

An  aooeptance  of  lerrloa  of  proi—  will  prerent 
an  InJunotlOD  on  aooonnt  of  prooeaa.  But  where 
tbe  part;  so  aocepttng  ia  not  tbe  defendant  or  dulr 
authorbed,  an  IidnnotMn  will  be  rrantsd. 

Bo,  an  Injunction  aRalnst  a  Judcmeot  waa  re- 
fused wbere  tbe  defendant  therein  acknowledred 
In  writing  peraonal  service  of  aooprnf  tbe  sum- 
mons and  complaint,  aa  at  moat  It  would  be  a  mere 
irregularltr.  although  It  was  claimed  tbat  tbe  proo- 
ea  waa  not  under  aeaL  JIlauD  *.8lebfalns,41  wta. 
EBBl 

But  an  Injunction  was  granted  where  aerrlae  ot 
prooeas  waa  aooepted  br  a  peraon  not  dulr  author. 
lied,  and  no  showing  Ot  a  valid  defenae  to  the  ac- 
tion was  required.    Mllla  v.  Bcott.  a  Ped.  Kep.  tfil 

And  In  Finner  v.  Clark,  86  Ta.  KL  the  same  waa 
held  wbere  the  service  waa  aooepLed  br  tbe  aon  of 
the  defendant  without  his  knowledge  or  author- 
Itr.  It  wu  aald  that  "wben  the  trill  pneenta  only 
the  question  of  tbe  rallditrof  theproeeedlngare. 
suiting  In  the  Judgment,  sod  doea  not  In  anr  way 
rauetOequeeHonon  the  merj la,  or  bring  them  bfr 
foro  the  court,  the  oourt  ot  Ita  own  molkm  shUta 
the  lawsuit  to  tbe  ohanoerr  side  and  aaaumesohan- 
oerr  Jurladlctloo  on  the  merits  of  the  caae.  .  .  . 
Aa  tbe  record  preaented  ghowa  no  memorandum  ot 
payments  orset-oSa.  no  itemlaed  staUoient  of  the 
accounts  between  the  partlee,  Itia  Impoaalble  for 
this  oourt  to  determine  the  merlta,  Dorla  It  tnoum- 
hent  on  It  to  conalder  them." 


ot  tbe  defendant  In  the  prooeaa,  or 
that  tbe  defendant  was  privileged  from  prooeaa, 
will  not  entitle  to  an  Inlunotion  agalnat  the  judg- 

So.  an  Injunction  wm  refused  wbaae  the  oo»- 


yCoogle 


TSXA«   SCPBEMB  CODBT.  JOm, 

,.  _    _  AiultbeforaJBrnMloMtaofcoart,  with  IntvreatktBpw  cent  per 

T.  Mount,  K  Juitlce  of  the  peue  la  Dnval  umumfromthodste  of  iQdgTDeDt;tbUcaitlM 
oouDty,  recoTered  a  Judgment  sffsliist  tbs  17tb  day  ot  Uuch,  18M,  Gojuer,  aa  atumar 
[wUtlonerIortlie>umoftlOO,aodfor|11.70,lfar  Wright,  prooand  Junes  F.   Mount  to 


pUnant  waa  Mrred  with  proooa.  but  wai  ni 
tnoMMOtljp  tberam.    QenableB  T.  Wesc  a  S.  C.  IH. 

And  wbeNtbedefeDduit  waa  Bmslj  DesUgent 
to  makbw  bit  defanae.   QTabam  t.   Bobeiia, 
Head.Bai. 

And  wbera  the  writ  waa  aerred  on  D.  C^  Jr^ 
who  made  no  defenae,  but  kbtc  a  foKhcomlog 
bond  and  appealed,  altbouRb  the  Rult  waa  a^raluat 
II.C&-.   CblabolinT.ADUM>i)7,iHen.*H.18. 

And  wbBre  a  party  aummoaed  bf  a  vrons  na 
appealed,  and  alloired  a  Judffmeot  aiialnat  blm 
bit  una  name,  where  tbeie  was  no  alleKatton  that 
ha  did  not  owe  the  debt,  u  there  waa  a  ramedy  on 
a oonaublel  tMDd.    WllllameT.Blule.aaind.aae. 

And  wtaeie  the  complainant  waa  a  membi 
the  ciltr  oonnoll  of  Baltimore  and  In  the  dlactiarse 
of  hla  duUet  at  the  time  of  Berrtoe,  and  claimed 
ezempUoD  on  aooount  ot  prlTlIeice.  lA  Jodtiiiient 
again*!  a  priTilesed'  person  la  voidable,  but  ni 
TOldJ  FeteiaT.LeaKne.1SMd.lS8,Tl  AiD.Dea.(K£. 
And  wbne  the  abenff  promlaed  to  inform  the  oom- 
plalnant  wbelher  or  not  ttae  prooeaa  was  asalnat 
htm  or  aDotber  penon  of  a  similar  name,  and 
failed  todoao.    HlKtrtnaT,  Bultoolc,73IlLa]6. 

And  where  the  deteodant  claimed  tOat  he  waa 
not  tbe  party  named  In  the  prooeaa.  but  awore  to  an 
allldaTtt  of  defenie.  and  did  not  know  what  tt  oon. 
talned.    Burke  t.  Qlbaon.  a  Kulp,  810. 

But  bi  Qlvena  r.  TIdmore,  8  Ala.  lU.  ao  lnjuno. 
tlOD  wat  sraoted  against  a  Judgmeot  whIcK  was 
npon  a  note  that  oomplalnant  bad  oever  BtRoed, 
and  had  had  do  notice  of  tbe  lult.  and  provitd  thai 
tbe  note  waa  made  by  another  person  of  a  dml 
larname.  On  tbla  abowlng  the  defendant  In  tbe 
egiittj'  cnm  waa  required  to  prove  that  complain- 
ant waa  nerved  with  procea*. 

See  ateo  Rvro,  H. 

(.  Serrtce  on  eorporattox. 

Oenecally  Injunotlona  have  been  granted  agatnsi 
Judgmenta  wbere  the  derendanla  were  oorpois- 
tlons  and  the  service  of  proceas  was  not  made  on 
the  oncer  dralannled  b;  statute  as  the  proper  per- 
son on  whom  It  should  be  made:  but  bitre  been  de 
Died  wbere  there  was  an  adeqnate  nimedy  at  law. 
or  wbere  tbe  (acta  constliuUng  a  valid  doreosi 
were  not  Stated. 

So,aDli))DDCtlaDwa*granted  where  the  serrlcc 
of  proocM  waa  upon  a  peraon  not  the  proper  offlocr 
of  a  oorporatioD,  end  there  waa  a  valid  defense. 
n>e  return  of  sarrloeof  proorw  atatlngr  faata  not 
Within  tbe  perBooal  knowledge  of  tbe  oDcer  ma> 
be  Impeached.  Chamber*  v.  King  Wrought  Iroo 
IMdge  Mfry.  IS  San.  £70. 

And  wbere  prooees  was  not  served,  aa  required 
4>y  law,  at  tbe  prlnclpat  oBee  of  the  oorporatton. 
ITarner  v.  Shank.  E9  Hd.  SIA 

Add  wbere  tbe  oliallonwasairalnst  an  agent,  and 
not  affalnst  the  corponlion.  and  ttae  amount  was 
•nch  that  there  wai  no  remedy  by  appeal  or  cer- 
tiorari.   Qulf.  C.  *  S.  V.  H.  00.  T.  Bawllna.  SD  Tea. 


B.ei]e. 

And  wbere  the  aervloe  wat  upon  an  agent  of  an 
iDBuranoe  company  not  autborlaed  to  receive  the 
aame,  under  Iowa  Code.  I  MS,  providing  that 
where  tbe  corpormMon  has.  tor  Ibe  transaotlon  of 
any  business,  an  offloe  or  agency  Id  any  county 
Other  tban  that  in  wbloh  tbe  principal  realdes. 
•ervlce  may  be  made  on  any  agent  or  clerk  em- 
ployed In  auch  offloa  or  oseuor  in  ao  action  gruw- 
81  L.  R.  A. 


ing  out  of  that  oOoe.  State  bi.  Oo-  v.  Wator- 
houae,  TB  Iowa,  Ki. 

And  where  ajustloBof  tbe  peace  laaned  aaum- 
mone  to  be  served  In  another  oouuty,  aa  Ho.  Imna, 
p.  ISl,  providing  that  every  torelgD  Insunnce  com- 
pany Bball  designate  tbe  aaperiotendent  of  Inaur- 
anoe  at  Ita  agent  lo  aooepc  aervloeof  pi 
part  of  the  slate,  doei 
juideeof  thepeaoa.  There  li 
case  aa  to  requiring  a  valid  defenae  n 
United  States  UuL  Aoc  Ina.  Oo.  v.  F 
Ua.  App.  STL 

And  wbere  tbe  statute  required  that  aervloe  upon 
an  uaiooorporated  oompany  should  be  upnn  certain 
named  olBoeiT,  and  tbe  servloe  was  relumed  served 
on  the  "within  named  oompany."  which  dented 
such  service  and  also  ttae  iDdebtedness.  O-raud 
Tower  MM.  A  T.  Oo.  v.  Bohtrmer,  U  111.  lOO. 

And  wbere  aervloe  was  upon  a  person  who  bad 
oeaaed  to  be  au  agent  of  tbe  oompeny.  Conba  v. 
Bamlln  Wlnrd  Oil  Oo.  tS  IlL  App.  IS3. 

And  where  au  attachment  was  rendered  Inaault 
agalniitaooroormtlouaud  no  summons  waa  directed 
against  the  corporation  or  served  on  the  same,  and 
the  rsoord  showed  service  on  three  Individuals. 
No  showing  waa  required  to  be  made  that  tlie 
plaintiff  in  the  Injonctloli  suit  had  a  good  defenae 
to  the  Bollon.  Ban  Juan  A  Su  U  Hln.  A  a  Co.  v. 
Finch,  e  Oolo.  ^U. 

But  an  Inlunotton  was  refused  agalnat  a  Judg- 
ment where  It  was  claimed  that  ttie  peraon  upon 
*bom  ser viae  o  t  prooesa  against  tbe  oorporatlon  waa 
made  waa  not  the  proper  part;  to  be  served.and 
[taelads  ooostl luting  the  defenfe  were  not  speolQc- 
ally  stated.  Chlgago,R  A  Q.  B.aa.  v.Hanolng.Sl 
Neb.6(e. 

And  where  process  was  served  on  a  "Inle  agent" 
or  the  corporation  defendant,  and  therv  waa  a 
mmedy  by  writ  of  error.  Alabnma  Ins.  Oo.  v. 
Kinsman.  £1  111.  App.  IBB. 

See  also  Texas  Mexicab  R.  Co.  v.  Wbioht. 

And  wbere  tbe  relurn  on  tbe  summons  did  not 
^bow  service  on  an  attorney  of  the  oorpora- 
..loD  in  tbe  county  of  his  resldeoce,  alibooKh  W. 
Va.CodelS87.ctaaps.KI.5l.  provide  that  faUoteto 
>o  reium  Shalt  render  Ibe  ser vioemval Id;  buttbere 
«as  a  remedy  of  certiorari.  Eauawba  A  O.  B.  Oo. 
« .  Kyan,  81  W.  Ta.  88*. 

And  where  the  summonB  waa  not  served  on  the 
itBle  auperlntsudent  of  insuranoe,  but  upon  the 
proper  ofBoer,  and  was  valid,  under  Taylor's  <Kan.) 
Qen.  Btai.  1890. 1  4860,  providing  for  aervloe  or  proo- 
^^a  on  an  Inauranoe  oompeny  or  lu  ubief  offloer, 
li  tbt»  statute  waa  not  roiiealed  by  Impllceclon  by 
an  act  providing  for  servloe  upon  tbe  superintend- 
ent of  Inauranoe.  Burlington  Ina.  Ool  v.  Hortl- 
mer,  BS  Kan.  TtU. 

g.  Sertics  on  partfert. 

Injunctions  have  been  denied,  where  Judgmsala 
wereagaloscaarm.  oneervloe  of  prtxxaa  on  one  of 
the  partaen  when  the  other  member  waa  not  In 
thestate.   Whitarav.  Heana.KNeb.8l& 

And  where  tbe  Judgment  waa  against  one  mem- 
ber of  a  Arm  and  a  codefendant.  Instead  of  being 
agalnat  the  firm  and  the  oodeteudant,  and  waa  en- 
by  agreonent,  and  the  parlies  w^  not  pre}- 


But  m  Purrlanoev.  Edwards.  IT  Fla.  110.  wblob 
was  a  suit  lo  vacate  a  Judgment,  it  waa  held  tbat 
DO  m  plain  ant  would  not  be  bound  If  bewasnota 
member  of  tbe  Arm,  under  tbe  Florida  statute  ao- 
thoriilng  a  Judgment  agalnat  tl 
Brm.  after  service  of  prooeM  on 


ivCooglc 


TsxAt  Ueziou  R.O0.Y.  WBisar, 


tf  the —n  loe  at  th>  oompltlntnrt  rMtdence  ma 
not  Booonlins  to  FU.  Tbomp.  Dig.  8tB.  raqulrlDB 
IntonnatlcNi  to  be  bit«ii  to  tha  penona  wiCb  vbom 
ttaecop7  was  left,  ovan  If  tlien  wai  aerrtoe  on  tlw 
mbcTiNutlee^  It  <raa  nkt  tfaai  the  "Beneral  praotloa 
of  caMB  of  tbta  cbaraotar  It  (or  [ha  coon  of  law  to 
(lant  a  star  of  prooeedlnsa  and  to  lemlt  the  part; 
to  a  oonrt  of  «qultr  irbere,  by  InjuDCtloii,  be  oan 
preTODt  and  ratialo  tba  party  troin  aTaUlOB  hiai- 


r,  ttifm,  vm.  On  oi 


Klf  of  n 


tajoDotioDB  hare  bew  Bran  ted  aoalnit  JudgmeDta 
iMideiM  oD  a  return  of  eerTioe  of  prooen  at  the 
'M«lrndant>  resldeuoe,"  wtiere  the  Muoe  me  not 
•enred  at  bla  realdeaoe,  «r  where  be  wu  abceiit 
from  the  akme  and  had  a  vaUd  defeoae;  but  have 
beeo  denied  irbere  there  wm  a  remedr  at  law,  or 
complainant  wta  DOvllseol,  or  wbere  the  peraon 
wtib  whom  the  prooeaiwai  left  wa»  a  member  of 
the  raiDllr. 

So.  in  Injunction  wUBTantedBgalaMiludsmeat 
where  procea  wai  returned  as  eetfed  by  poetlDB 
menmeat  oomplalnantl  plaoe  of  abode,  ind  tbe 
itetendant  and  hla  family  had  removed  from  that 
boiae  Bome  time  belore  and  wera  realdlog  ia  an- 
otberplaao.  TbeooDrt  doe*  oot  dleoun  tfaequts- 
tloD  of  valid  defeon^  BarloT.  MoVelsb,  H  CB- 
fOL  S  L.  «d.  an. 

And  where  fervM  of  proosai  was  made  at  00m- 
ptadnaafa  residence  durloK  bla  abaenoe  from  the 
naie.  and  he  had  no  hotloe  oC  tbe  tult,  and  had  a 
nlld  defenae.  Jone*  t.  Oommerclal  Baalt,  6  Qow. 
miaa.)  4S,  as  Am.  Deo.  4U:  La  Pleoe  r.  Husbce,  U 


UoMelll  V.  Bdle.U  Kao. 


And  where  a  reluru  of  proc: 
iMTlng  •  copy."  was  erased  as  to  all  but 
by  tbe  plalntllTi  attorney,  and  the  defendant  did 
not  reside  In  tbal  oounty,  and  had  no  feaowledjie  of 
tbe  iQlt  until  after  Judameoi.  and  bed  a  raJld  de- 
fpnre.  Tbe  InJuDCtloD  was  granLed  notwltbaland- 
mtr  be  bad  proaeouied  a  writ  of  error.  WlUon  t. 
MoDtBonierT.  U  Smedee  k  H.  SHl 

And  In  Blakealee  v.  Uorpby,  U  Oonn.  US,  an  In- 
Jaootlon  waa  Bianied  where  proooa  was  aerred  at 
complainant 'a  leudenoe  while  taewaaooDfloedln  an 
uylum  la  another  part  of  tbe  elate.  It  wsi  held 
not  Deoeaaarytoibowscood  defenae  to  tbe  aoiion 
■t  law  In  enob  a  oaalL  But  tbH  latter  propoMtlon 
In  eSeot  WBa  OTermled  by  Jeffery  t.  Fitch.  iS  Conn. 
ra,  (iifro,  wbere  do  proceM  waa  aerved;  but  od  tbia 
<|u«siloo  neither  caaeolteaanjautborlUo,  and  the 
latler  case  doea  not  refer  to  tbe  former. 

In  Luoaa  T.  Waller.  Horri*  llowa)  SOB,  It  waa  aald 
'  that  If  lemeeotpraixeawaj  not  made  at  defend- 
ants rendenoe  aa  abowu  by  the  return,  there  waa 
■  remedy  In  equity  agalnat  ptooeedlosa  on  tbeJudK- 
aiFot,  or  by  motion  to  aet  aaide. 

But  ao  Id  June  tl  on  wu  refuted  aiii:aiD«ta]ud7meat 
wbere  prooen  waa  aerred  at  tbe  uiual  place  of 
■bode  of  the  derendant.  altbousb  oomplnlnaot  was 
Ibaent  from  tbeatBieaod  bad  no  notloe  of  the  pen- 
dency of  [he  ault,  and  be  bad  ample  remedy  at 
law  by  pelltlon  tor  a  new  trial,  or  bj  writ  of  error 
coram  noMi,  or  t>y  a  ault  In  equity  tor  relief.  Hurl- 
but  >.  Tbomaa.  U  Oonn,  lU. 

sil.il  A. 


And  wbetalbBwrrioewaadmllar.and  there  waa 
•  remedy  by  motion  to  art  aaide  the  Juditment,  or 
by  appeal,  and  the  complainant  was  abaent  from 
the  atate  at  tbe  time  pnoeat  agalnat  blm  wai  Berved 
on  hit  wife  a*  foUowa:  "I  hereby  cemry  that  1  left 
a  0019  ot  tbe  wttbln  In  banda  of  Hn.  9.  H.  a" 
Ctomatoek  t.  ClemeiM.  IV  Cal.  IT. 

Aod  where.  In  •  anlt  to  rerlre  tbe  Judgment, 
eomplatnant  oould  ha 


tbe  o 


m  left  B1 


bad  formeriy  reaided.  Hoynsi  t.  Auit- 
nun,WNebLW. 

And  wbere  tbere  waa  a  remady  by  motion,  and 
the  return  of  tba  amnmona  did  not  afllrmatlTely 
■how  tbat  It  waa  tCTrad  on  two  pnaooa  In  the  man- 
ner prescribed  br  law,  bnt  Mated  that  the  aarvloe 
was  upon  one  party  by  lesrlog  a  eopy  at  bla  taouae 
wIJi  bla  fWer  and  npoo  tbe  odMT  party  by  lea  vine 

oopy  with  ha  wife,  wlihotu  Mylas  tbat  the  de- 
lot  found  at  their  utnal  place  of 


lamlly  and  ot  the  mttpeir  age,  and  that  tbe  purport 
of  tbe  eommont  wm  explained.  Goolaby  t.  St. 
John,  KOratt.ua, 

And  wbere  oomplalnant  aupposed  tbe  aberlS  re- 
turned proccn  personal!)^  aerred.  when  It  waa  In 
faot  aerved  at  bti  realdeuce  while  be  waa  abeeut 
from  tbe  stau-.  and  be  bad  moved  to  open  tbe 
JudKinent  within  a  year,  under  Mich.  Rev.  Blat. 
18S1.  chap,  n),  190.  providing  for  vacating  I  be  amc 
within  one  year,  and  the  year  bad  expired  at  the 
time  of  the  Injnnotlou  ault.  Hyrlok  *.  Bdmund- 
•on.  I  Minn.  XSS. 

An  Injuootlon  waa  reluaed  agalnat  a  Judimirat 
rendered  on  nrvlce  of  prooen  at  oomplaloanfa 
revhtenoe.  wbera  a  oopy  wai  glTrn  lo  hto  motber- 
In-Jaw,  a  member  of  tbe  (amlly,  while  oomplalnant 
waa  abaent  from  the  ataCe.  alibougb  he  did  not 
know  of  tbe  Judgment  until  after  It  had  tmen  ren- 
dered, and  tbe  Justice  had  admllled  Improper  evl- 
denoe  on  tbe  ulaL  but  tnere  was  no  fraud:  and  the 
service  wat  held  to  be  aufflolent  under  the  statute. 
Blerntt  V.  Baldwin.  B  Wis.  US. 

And  In  Hamer  r.  Sears.  SI  Oa.  K88.  an  Injanotlon 
waa  refuaed  wbere  servloe  of  prooesa  was  made  at 
the  defendant's  place  of 
known  to  be  absent  from 
was  rendered  on  tbe  4th  ot  July,  wblob  w 
holiday,  battheie  waa  00  statute  protalbltlng  courts 
from  BittiDK  on  that  day  uoleei  It  should  fall  on 
Sunday.  The  oourt  doea  not  dltouaa  the  question 
of  service  of  ptooeaa. 


Theiv  la  oonfllot  o 
JunotlODion  tbe  ground  of  nosarvloeof  process. 
THe  weUihtofauthorliytg  that  an  mjuncllon  will 
only  be  granted  where  there  la  a  valid  defense  10 
the  action.  Some  oasea  do  not  refer  to  tbe  necessity 
of  showing  a  valid  defenae.  and  some  bold  that  It 
dues  Dot  bevetobetbown.  0[beroaBea  deny  relief 
oDthe  ground  tbat  Ihere  Is  a  remedy  at  law,  and 
some  on  thegniond  ol  dcfectlTe  pleadlnir  In  the  In- 
junction suit;  and  aome  oaaca  hold  tbal  tbe  return 
of  tbe  offloer  Is  oonclualve  aod  oan  not  be  overoom^ 
The  proof  muat  be  clear  to  ovmooma  tbe  oOcerS 

80.  an  Injunction  was  grvnted  asalnat  a  Jodgmenl 
wbere  tbe  complainant  was  not  served  with  proo- 
em  and  bad  no  no[lce  or  did  not  appear,  aod  hp  bad 
a  KDOd  defense  lo  tbe  aolloo.  Robinson  v.  Reid.  CO 
j^la.  (ft  Crafts  v.  Deiter.  CAla.  107.  It  Am.  Dec 
MS;  Bloe  v.  Toblaa.  8>  Ala.  fit:  Weaver  v.  Poyar,  K 
111.  UI;  Wollord  V,  Booker  tTeijns.  W.lt:Oulib«y 


lyCoogle 


MS  Tbxas  SopBSiu  CoDitT.  Juxk. 

nid  jadgmeot,  and  tbat  petitioner'!  Agent  i  tlon  upnn  certain  lots  described  tn  the  petl- 
polnted  out  a  box  car  of  the  reasoDable  value  tlon,'  IJelng  the  depot  srounda  of  petltlooer'a 
of  |S00,  which  prapertj  the  Mid  coiui able  nil load,  worth  tl<Ow.  It  was  alleged  In 
Tcfuaed  to  levj  upon,  but  lerled  the  execu- 1  the  petition  that,  wlien  the  said  Wright  filed 


T.  WtiKht,  81  Neb.  T 

Cb.  ir     -  - 


;  Walker  t.  ailbeit.  Freem. 


e  tbe  raooTd  did  not  shov  m 
procesL   aiveaa  t.  Campbell.  £0  Iowa,  TO. 

And  wbere  tbe  return  of  ttie  servloe  o:   . 
wsB  tilaa,  and  tbe  defan^ant  dfd  not  knoir  ot  tbe 
jiidKoeDt  nntli  atterlt 
Conger.  nn«x.  BW. 

And  wbere  tbe  talw 
cured  tliKHUfa  ooUoBlan  of  tlie  iberfK  and  tbe  plnln- 
tlffatlaw,  and  ttie  lad(oieat  wai  not  known 
fire  dan  Ibareafter,  and  no  objeotlona  were  made 
to  tbe  tdli  tor  taOunoUon  on  tbe  ffronnd  ■  ~ 
Btlaw.   Hamblen  T.Knlffbt,  60  TBI.  SC 

And  wbere  an  oU  and  tuflrm  man  oialmed  Isnor- 
■noe  ot  MrMce  at  prooen  taeued  trom  another 
ooontr,  and  tbat  btionly  knowinlnor  tbaault  wai 
ibrongrbbMattoraer,  who  BttradedioallUgbuEl- 
DCM  generallT,  and  cbe  Iillure  to  auk«  a  defense 
waaezouaed  on  aooount  at  tbe  delajr  In  mlacarrliiKe 
o(  Hie  letter  from  blaattome;,  Herrlns 
~      'rakM.Cb.«a. 

a  of  proceai  on  tbe 
m  ot  oSce  bad  expired. 
Kineer  T.  Hctan,?  Hett.  sn, 

Wbere  the  application  for  Qte  appolotment  of  a 
ffiiardtan  ad  Man,  and  blaanawer,  did  not  ibow  per- 
•ooal  lerTtaa,  and  tbe  order  appolntlDK  (be  guar- 
diao  (Ut  Htim  did  not  abow  tbat  It  waa  Died,  and  tbe 
plalaUS^  attomer,  and  tbe  offloer  wbo  made  proof 
oteerTlae,and  tbe  Infant.  teattOed  tbat  tbe  latter 
waa  iK>C  peraonaOj  »«neA,~^n  Injanotlon  waa 
properlr  granted.   Genoblea  v.  West,  IS  B.  C  IGi. 

Tor  InfuDotlaaa  agalnat  ludgmentson  acoount  c 
prooeaa  agalnat  tnfanla.  «ee  note  to  Qum-EIaado 
Booflng  Co.  T.  Uezloo  Pab.  Oo.  (Ind.)  30  L.  a  A. 
THL  ln]untHom§  agatmHudgmenU  far  errm  and  ir- 
regularltiet. 

Wbere  an  injanotlon  agatnit  a  void  Judirmciot 
waa  dlnolred,  and  s  JiidBmenl  waa  reoorered  on 
tbe  Injunction  bond  for  tbp  amount  ot  tbe  void 
ludjinient.  and  a  aeoond  bill  whs  Hied,  wblcb  wu 
sufflclenc  to  enjoin  tbe  rold  Judgment  for  want  of 
■ervloe  of  procesB,— tbe  JudKmenton  ttaelDjuucilon 
bond  ma  alio  enjoined.  Weaver  t.  Foyer,  T>  IIL 
«1T. 

In  Bramlett  r.  ISeVnr,  <Q  Ky.  161.  an  Injunction 
waa  granted  wbere  tbe  return  of  aervioe  of  proc- 
ea  waa  false,  under  Ki.  Oen.  Stat.  cbap.  81,  I  IT, 
providlnjT  that  tbe  aberlD'a  retiirn  ghall  be  conclu. 
Rive  except  for  fraud  and  mietake.— dlstlagulsh- 
ing  Taylor  v.  Lewis,  and  Sboffet  t.  Menifee,  infra. 
whlob  beld  that  a  return  oould  not  be  attacked 
oollateraUy,  a«  tber  were  decided   prior  to  thin 


1  judg- 


And  en  Injunotloo  waa  granted  agalnat 
mcnt,  wheie  tfas  oracer  deceived  thedefeud 
prevented  a  defense  by  reading  a  oopy  ol  tbe  sum- 
mons in  a  case  to  wblob  tbere  was  aa.  defeDse,  and 
made  a  return  of  servloe  at  tbe  same  time  of  a 
Bummonslnanotheraatlon,ooaalalQi  tbat  bad  no 
foundation.    Owens  v.  Ransteed,  ts  III.  IBl. 

Borne  oaeea  grant  In JUDctiona  witbout  roquiring 
a  valid  defense  tobe  sbown.  wbere  tbe  complain- 
ant waa  not  served  wltb  procem  and  did  not  know 
ot  tbe  Judgment  in  time  to  defend. 

So,  a  Judgmeatand  ezeoutloa  sale  were  enjoined 
wbeie  tbere  waa  no  servloe  of  process  er  aulbor- 
liedappe«r«naa,anda  defenseto  tbe  merlla  was 
not  requited  to  be  abown  in  the  Injunotloo  ault. 
ICIllB  V.  Soott.  IB  EM.  Hep.  <BZ. 

AndlnTenn«Mee  irtMra  It  li 
81L.B.A. 


show  a  valid  defense  to  tbe  aotkn.  Bdl  v.  Will- 
lams,  1  Head,  SS. 

And  wbereacloud  on  title  wasoteeted  by  Hilar 
a  transcript  of  the  Juatioe  Of  tbe  peaoe  In  Om 
county  elerk'B  offloe,  and  doAeUng  tbe  Jodgment 
in  the  circuit  ooart.  and  tbere  was  no  aervioe  of 
prooeaa  or  appearance,  tbeonly  equitable  sbowloir 
reaulted  being  tbat  It  would  oaat  a  cloud  oo  oom- 
plalaant's  title,    w  bite  v.  bpey,  a  Or.  8SS. 

Tbe  reoord  sbowlng  a  return  (tf  servloe  o( 
proce«  may  be  Inpeeobed,  and  an  Injnnctioa 
granted,  wbere  ttiere  la  no  adeqtiate  remedy  at 


ikor 


UH 


In  Syan  v.  Boyd,  88  Ark.  TIS,  w 
of  service  of  pnicen  waslblse,  ant 
rendered  in  a  niaglBtrate>  court,  and  a  transcript 
llled  in  tbe  oliwiltconrt,  and  tbe  lattar  oonrt  oould 
only  act  opon  tbe  reoord.  an  Injnnotlon  was 
granted  witbout  reoubinga  defense  to  tbe  aotlon 
tobeahnwn;andtbe  remedy  of  Gaotfa  (Ark.)  IHg, 
l£eiB,providlDgtoraDaabliig  an  exeoutkM  In  tbe 
same  court,  la  only  oumnlaUvek 

Bnt  thia  was  overmled,  a    ' 
mid  defense,  in  state  v,  ~ 

And  an  injunction  wai 
to  a  valid  defense,  wl 
proceea,  notloa,  or  appeaianoe,  and  no  real  party 
plalntlff.audtlierecord did  ootabowany  servjoo 
a.  Nlobolsonv.  8te[dMnB.4TlDd.  Ut 
e  tbe  only  servk*  of  proceM  waa  am 
levied  on  land  and  aa  ezecotlon  sale 
s  be  made.    Ingle  V.  VoCarry,  1  Helsk. 


And  Injunottoni  have  been  gtanted  wbere  the  I*- 

tura  did  not  sbow  luah  service  as  was  reqnlied  by 
(faeslatule. 

So,  an  Injunction  wu  grsnied  wbere  tbe  letora 
upon  a  citation  did  not  BbowUiat  service  wasmade 
by  the  sheriff,  and  there  waa  no  appearance.  SucA 
Judtcmont  belne  void,  and  tbe  amount  being  too 
■mall  to  obtain  a  remedy  atlaw.  In  Teias  a  defense 
tn  an  action  dneanot  have  to  be  abown  as  against  ■ 
void  Judgment  before  an  iDjuootlon  will  be  granted 
oiminsc  tbe  laiDe.  Aatoa  Judgment  exceeding  SS) 
In  ambunt.  the  remedy  by  oertlOfarl  preveotaao 
InJuDOtlon.  Qiilveston,  H,  *  B.  A.  B.  Oo.  v.  Ware, 
7*  Tei. 


abeitll  of  tl 


i  by  tl 


:-oiin[y.  Tbere  was  nothing 
aaiQ  aa  lo  tmuwing  a  valid  ilefcnse  to  cbe  action. 
but  tbe  oourt  held  that  a  Judgment  might  be  ren- 
dered In  the  injunction  suit  for  the  debt  enjoined. 
Witt  V.  Kaufman,  25  Tei.  Supp.  881. 

Bui  an  Injunction  was  refused  where  tbe  reoord 
Showing  H  rctum  of  service  was  not  overoome  by 
Iheevldence.    Jobnaon  v.  Jonea,  t  Neb-  UB. 

And  where  the  evidence  as  lo  falae  retuni  ot 
aervioe  was  contradictory,  and  It  was  not  shown 
Ibat  ther«  was  a  dolense  on  the  merits  or  tbat  the 
Judgment  was  contrary  to  equity  and  good  ood- 
adenoe.    WUaon  v.  ShlpmaD.3(Neti.GTa. 

And  where  the  evidence  waa  not  sundant  to 

verome  the  ofaoer>B  return.  Duncan  v.  Qerdlne, 
leHlw-EfiO. 

And  where  tbe  evidence  was  uncertain.  Cairo* 
St.  L.  B.  Co.  V.  Holbrook,  K  III.  9T 

Generally  an  inJuocUon  avainst  a  Judgment  wUl 
le  denied  wbere  there  Is  do  service  ot  proreaa  or 
Lppcui-auce.  If  a  valid  deleuse  is  not  shown. 

Bo,  an  injunction  was  not  granted  where  airood 
defeoselo  theaoUonatlawwasnotsbown.  Staw- 
Hm.  Me  JeSery  v.ntoh,  at  Oonn. 
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Texas  HRnc^n  R,  Co.  t.  WBiaar. 


Ala.  SOD. 

So.  an  bilDTiotloti  \rf  refund  wbcra  tha  buita 
»nllnji  the  detenae  were  not  nt  out  jn  tba  bill. 
Sbirp  v.  Bahmldt,  (B  Tez.  OO. 

Ana  when  the  bill  In  equltr  did  not  rllese  that 
romplBtiiaiit  failed  to  appear,  or  did  nut  show  a 
Eoud  delenae  to  the  actlop.  HuteiBOD  t.  Aahoom. 
HTu.  SU. 

And  iras  rafuBed  agslim  an  actiou  of  ejectmeut 
ouailecree  rmdered  wltboat  serrloa  of  procetl  or 
knowiedRe  or  ine  cir-tcndant,  wbera  It  wsa  not 
made  to  appear  chut  the  reault  itanld  be  u.i-e-r  or 
dMerentfrom  that  bItCm^Jj  reaohed.  Cromellii  v. 
Mccaqler.  01  Ala.  SO. 

So,  where  an  asent  aerred  au  attachment  up- 
on himself  in  a  iult  by  him  aKalnat  hta  princi- 
pal who  had  no  noUoe  of  the  suit  until  after 
the  time  to  obtain  leHet  at  law.  Spooner  v.  LelADd> 
ili.I.3U. 

naderin.lteT.  StM.  is;i.  p.  ET9, 1  7.  provldlDfr 
tbatonlyso  mucb  of  a  Judk^ent  at  law  ataall  be 
enlolned  as  the  complalaaDt  ■hall  abow  hinuelf 
fljulCably  not  bound  to  pa;,  an  Injunction  will  not 
te  granted  against  a  Judimsutat  law  forwent  of 
Mrrlce  of  proc«f»and  h  .:ilse  retarn,  where  no  de- 
tcne  to  the  action  Is  shown.  Poison  t.  Ledtoh,  110 
HLfiOt.  BeealaoTlTBlnlaT.  Ounawaj.  nniApp. 
.  m.aitra,i. 

So.  wbere  there  was  a  i«iiiedy  by  writ  of  error. 
BurchT.W«it,lMIll.£S8,Ainri::ingSSTlI.  App.KB. 

And  win  be  refused  where  the  if-m  Inloant 
does  not  deny  the  Indebtednew  for  wb.:u  the  judg- 
ment waa  rendered,  or  chaise  fraud,  or  that  the 
•herilt  did  not  letumtbeprooees  aa  executed,  ea 
Uie  remedy  la  against  tbe  sheriff.  Gregory  r.  Ford 
U  Gal.  13B.  73  Am.  Deo.  B8S. 

Equity  will  relleye  asalnst  a  Judgment  obtained 
on  a  false  return  of  eervloe  of  process  It  theoom- 
plBlnant  showa  that  he  d  .d  not  kaow  of  tbe  pen- 
dency of  the  aulfc  but  an  Injunoihm  wni  not  be 
granted  where  he  ha*  no  merltorlona  defense  lo 
the  action.  (Ovemillng  Byan  t.  Boyd,  88  Ark.  778.) 
tJtaUT.  Hlll,GOArb.  «B. 

In  Janes  t.  Howell,  ST  Neb.  an.  It  waa  aald  that 
wbUettaerelssoiiiecaDnict the  weight  of  author- 
ity is  that  a  ooiirt  of  equity  wHi  not  enjoin  ■ 
Indgmental  lav  merely  on  the  ground  Uiat  tbe 
pioeees  In  the  auit  in  which  the  Judgment  waa  ren- 
dered wa*  not  served  on  the  defendant,  or.  In  other 
wctdi,  that  the  return  of  tbe  onear  as  to  service 
Is  Id  tact  false:  It  mnBt  be  shown  that  ■  ralld  de- 
(CDK  exists  against  tbe  actio  d. 

In  Langley  *.  Asbe.  38  Ne  j.  tS,  It  wet  held  that 
wberea  JndgnuDt  was  obtained  wlthnmserTlceof 
pRMeae.  ti  statement  that  oomplalDaac  ivoutd  hare 
tllGKed  a  good  defeusft  without  deBniug  it,  wi 
lufflclent,  as  the  facts  constituting  snoh  defense 
■aiMt  be  stated. 

gooM  casea  have  denied  InjnnoCtona  against 
lodgments  wbere  there  waa  no  serrloe  of  prooen. 
OB  tbe  ground  that  there  waa  an  adequate  remedy 
•t  law  by  motion,  or  by  alBdarlt  of  Illegality,  or 
or  action  agalaStUtedierUt.    Bee  Bu  rah   r.  West, 

So,  sn  hijunotlon  was  refused  against  an  execu- 
tion sals  under  a  Judgment  yoid  tor  want  of  lerv- 
lee  of  prooeaa,  aa  there  was  a  remedy  at  law. 
Anusworthy  t.  Cheshire,  >  Bev.  Bq.  sai,  81  Am. 
DectTiL 

So,  where  there  wM  a  remedy  by  motion  Id  tbe 
court  iwdering  Judgment.   Hsson  t.  MUci,  IB  S. 


8.0.11 
And  an  Injunction  sgalnet  a  Judgment  w 

fused  when  there  was  a  remedy  by  motion  I 

the]gEtloe,orby«ppeal.  Whltehurttv. 

*  r.  Tnnsp.  On.  lOB  N.  C.  814. 
And  wbere  there  waa  a  remedy  by  motton  In  tbe 
rlglnal  cue,  eapeoMllywherF  wantof  equity  was 
itabtlabed.    PullauT.Hooper.  19N.Y.  WeeLDlg. 

W,  Afflrmlng  IB  How.  Pr.  7S. 
And  where  there  waa  a  remedy  by  motion  to  est 
■Ide.   hrtln  v.  Lulerloh,  fl  Jonee,  Bq.  311. 
remedy  b;      ~  ' 
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31L.R.  A. 


Code,  I  aeei.  providing  that  It  the  dereodant  hM 
not  been  served  and  does  not  appear,  he  may  taka 
advantage  of  the  defect  by  aStdavIt  of  lilegallv. 
Bsrtv.  Lasaron, «  Oa.  9B8. 
And wbei« there  waaaremedybya wrItotpTo- 
IHtlon,  or  by  a  motion  to  set  aside  tbe  Judgment, 
orbyanaotlonagainattheaberUI.  8tlles  v- Knapii, 
EOa.I>ecS6. 

In  Taylor  v.  Lewis,  »  J.  J.  Haiab.  4BD.  UAm- 
Dec.  186,  and  Shnffet  v.  Henlfee,  4  Dana,  UO,  it  WM 
held  that  where  a  sheriff  falaaly  returned  prooess 
as  served,  the  defendant  oouM  not  oollaterally  at- 
tack the  iudgment  t>y  Injnnotlon,  where  tbe  plain- 
tltr  at  law  acted  In  good  faith,  as  tbe  remedy  was 


fraud  or  ml8lBk&  SeeBninlettv.lIeVer,nEy.lia. 

In  Bt  Louis  ft&  V.  B.  Co.  v.  Lowder,  n  Ho.  APV. 
S,  It  was  held  that  the  levy  on  penonal  pvpMty 
undecanezeontlonooaJudgmeDtroldon  account 
of  no  servloe  of  proesss  win  not  be  enjoined  where 
there  la  a  remedy  at  law.  of  an  action  of  trtepass. 

Them  Is  muob  conflict,  In  Ulnourl,  as  to  tba  ngU 
of  Injunotton,  wbjoh  Is  noted  supra.  I. 

Aikd  tbe  failure  to  show  that  It  Is  too  late  to  a|k> 
plyfor  anew  trial  will  preveat  relief  by  InJunoUoo 
axalnst  a  Judgment  obtained  on  false  return  of 
prooen  and  unautborlaed  appearanoe.  Hamblln 
V.  Knight.  SI  Tei.  SGI. 

In  Bebrlng  v.  Joanna  Heights  AnclPa.  Dlst.B. 
ffiB,  an  Injunction  was  refused  against  a  tele  under 
aJudK-meni  where  the  court  had  no  Jurisdiction  on 
aooount  of  service  of  procen  ss  iliu  »ale  would  not 
pass  any  title  if  the  ludKment  was  a  nullity. 

In  Comstock  v.  Clemena.  IB  OH.  77,  and  Oat««  r. 
Lone,  ia  CaL  2M,  Inlunotlana  were  refused  agalnM 
Judgments  because  no  summons  waa  aerved,  and 
wen  denied  on  the  ground  that  there  was  a  reme- 
dy by  motion  to  set  tbe  same  aside,  and  these  caste 
were  approved  In  Luco  v.  Biown,  78  CaL  B,  which 
waa  an  action  to  enjoin  a  Judgment  because  the 
prooesB  was  defeatlve  as  to  form. 

But  In  Hamlsh  v.  finimer,  71  OaL  lU,  wbloh  was 
a  suit  to  enjoin  a  Judgment  by  two  putlea  on  tba 
ground  that  no  summons  was  ever  served  on  one, 
and  that  tbe  summons  waa  served  On  tbe  other  In 
tbe  wrong  county,  on  a  aeneral  demuner.  It  was 
held:  "We  need  only  to  Inquire  whether  there  Is  a 
statement  of  all  the  facts  essential  to  a  recovery. 
,  .  .  The  Judgment  as  against  V.  B.,  who  waa 
never  served  with  summona,  and  wbo  never  ap- 
peared In  tbe  caose,  was  In  tact  void,  hot  as  the  ree- 
ord  shows  servloe  and  appearanes,  aitd  the  Judg- 
ment I*  fair  on  in  faee,  H  cannot  be  attacked  ooi- 
lateraUy."  And  as  to  the  other  defendant,  the 
Judgment  waa  held  voldalile  because  entered  by 
default  before  time  for  answer;  but  U  must  h* 
sgalnet  coosclenoe  In  order  to   ' 
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«10  Tezaa  SnPRBm  OOQRT.  Jmn, 

■aid  Jiutfoe  of  the  peace  rendered  judgment  itbe  peace  had  no  jurlsdlctloD  to  render  tbe 
agsfnst  the  petitioner  In  the  uld  suit,  aa  be-  (aid  judgment  m  aforewld.  The  dUtrlcl 
fore  slated,  which  ]ndgmflut,  the  petitioner  Judge  granted  the  writ  of  lulnncttoD,  wfalcb 
alleged,  waa  Told,  becauae  the  nid  jnstlce  of  |  was  leeued  aa  prajed  for.    The  defendants 


tliemlnra  became  _  , 

■how  Uiat  ther  had  a  iiood  defenae,  .  .  .  and  tlila 
tbey  Have  done  bj  averrlnK  tlist  at  tbe  ttme  ol  tlie 
eotrr  otthe]udgTOiiQtoompialaedo({tbe  plalutHT) 
J.  J.  C.  bad  no  cause  of  antlon  Bcahut  tbem.  This 
aTennenttbowaaperfeotdefeiiwto  tlie  aotion."— 
and  tbe  demurrer  to  the  oompUttDt  mi  overruled. 

In  0>t«e  T.  I^ne,  lujini.  It  tt  xaM  that  It  wlu  not 
be  decided  wbether  a  falae  return  or  prooeM  oan  be 
ooatrovenedln  ajuadoe'eor  ooantjr  court  after  a 
tranwrlpi  from  tbe  Jnatloe^  oourt  bte  been  Hied  In 
the  count;  oouTt,  or  whether  tbe  remed;  would  be 
br  InlunotlOD  or  motloD,  wtiere  a  Jusdoe'i  ludg- 
meot  l9  void  on  Ila  face. 

Tn  OlUBm  v.  Arnold,  31 B.  C.  BB.  which  was  an 
action  10  enjoin  a  Judtrmentbecsuse  tbe  defendant 
waa  not  Berved  with  proceai  and  the  record  ihowed 
■STTloe,  the  court  refused  to  decide  wbetber  a 
MDMd7  br  motion  In  the  case  Or  bran  Independent 
notion  ibould  be  puieued,  when  the  question  was 
not  railed  b;  answer  or  demiurer. 

In  Enoz  County  t.  Banhman,  U8  C.  B.  ISi,  88  L. 
ed.  BM.lt  was  said  that  a  falM  return  of  service  or 
proceas,  not  eonneotad  wltb  Uie  plaintiff,  will  not 
autboiiie  an  Injunction  against  tlia  Judgment, 
where  no  fraud  la  ohaised  or  proved  and  there  tta 
remedy  at  law.  In  thla  case  the  proof  ihowed  that 
service  was  on  tbe  clerk  of  a  county,  who  failed  lo 
tnlonnthe  county  officers  of  tbe  suit. 

Borne  cases  deny  Injuootlons  where  a  party  de- 
fendant waa  not  lerred  wUh  process. but  had  tcnowl- 
edge  of  the  Bult  andmadeno  defenae,  or  wbere  In 


defend. 

And  wbere.  In  an  aetlon  upo 
forelun  Judgment,  oomplalnant  failed 
defense  that  Buoh  Judg meat  was  void  for  want  of 
service  of  proceas.  SwogKius  v.  Roworth.  18  ttim. 
BU. 

And  where  the  defendsnt  knew  tbsta  Indyaient 
was  rendered  wltblo  live  days  thereafter,  and  did 
not  move  to  set  it  sslde.  on  the  ground  tbat  It  was 
without  servfoe  ot  proons  or  appearance,  and  tbe 
return  ttaowed  service  at  his  iwldeaoe,  and  llwre 
was  DO  defense  to  the  action.  Tagsart  v.  WooO. 
n  Iowa.  230. 

In  Onbam  V.  Soberta,  1  Head,  ES.  It  was  said  Ili'ii; 
It  a  default  Judgment  was  taken  without  aer\  U:i- 
ot  proocM  the  court  had  tbe  power  to  set  the  same 
■flMa  upon  a  proper  application,  and  an  Injunction 
was  not  ffianted  wbere  the  complainant  was  fully 
advised  ot  tbe  default  before  floal  Judgmeot  and 
realstnd  tbe  same,  as  tbU  was  a  waiver  of  process. 

Bome  cases  hold  [hat  tbe  reoord  showing  aervlae 
oaonot  be  attacked  oollaterally.  eioept  in  cues  of 
fraud,  aocddenl^  or  mistake. 

So,  an  inluncUoQ  wasreEused  sgalnst  a  Judirment 
where  there  was  no  service  ofproocMbut  there  was 
DO  aHegattOD  of  fraud,  aooldent,  or  mlatake,  and 
the  reoord  showed  proper  service,  fflllam  v.  Ar. 
sold,  se  8.  C.  SU: 

did  not  state  what  tbe 


Cal.  81 

Wheie  the  reoord  of  tbe  Justice  showed  that  tbe 
summoDS  wai  served,  an  Injunotlon  was  refused 
on  tbe  gTonnd  that  the  Justice  bad  determined  tbe 
facts  essential  to  Jurfsdietloo.  whlcb  could  not  be 
overthrown  In  a  collateral  attach,  and  there  was  a 
dtotlnetioo  between  some  service  of  prooesa  and  no 
iwvloa,  althouKb  It  was  claimed  that  lotfahoase 
there  was  no  MTVlee.  ns  court  also  bdd  Out  the 
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retain  of  the  oncer  of  servloe  of  process  ««■  (nhi- 
duslve.    Hume  v.  Condultl,  Tfllnd.  SM. 

The  oonunon .law  rule,  which  doea  cot  allow  lb* 
sherllTs  letum  of  aervloe  of  proceas  to  bo  oontra- 
dloted,  does  not  apply  In  Louisiana.  Marvsl  v. 
Hanonvrler,  U  La.  Ann.  8,  Ti  Am.  Dec  tU. 

■Where  the  reoord  Called  to  abow  service  of  proo- 
ess  on  the  defendants,  a  purohaser  of  land  subjeoi 
to  the  Judgmeot  wascetused  an  Injunction  asalust 
a  ssle  of  such  land  under  the  Judgment.  Colby  v. 
Brown.10ITeb.ua. 

Ttiere  are  casea  which  do  not  dlsolaae  wlietfaer 

tbe  objection  wss  made  en  the  ground  of  laak  of 

process,  which  may  be  found  under  next  subhead. 

J.  When  Oiere  loot  no  noCtcs. 

OeneraHy  an  tnJunoEIon  will  be  gmntsd  aoatnst 
a  Judgment  ublalned  without  noUoe.  where  aucb 
notloeia  required  by  statutes  and  the  complainant 
la  not  negligent  and  has  a  good  defense.  But  there 
ate  some  cases  which  deny  an  iDjunoUon  on  the 
ground  that  there  Is  a  remedy  at  law,  or  that  the 
tame  Is  not  shown  to  be  unjust. 

*   mtlon  waa  granted  to  leatnln  pn>- 
Judsmeot  wbeie  tbs  same  waa  Told 
ined  on  motion  witbout  notice.    Ca- 
nitbers  V.  HaruOeld.  8  Yertr.  880.  U  Am,  Deo.  880. 

And  where  the  statute  In  regard  to  pnbllcatlOD 
was  not  followed  as  to  notice.  A  tender  of  tbe 
amount  Into  oourt  wasDot  required  as  a  oondltlon 
precedent  to  the  Injunction.  Bdrlngton  t.  Alla- 
bnjoks,  11  Tex.  188. 

And  where  a  resldentof  aatate,  having  no  notice 
ot  the  action,  was  prooeeded  agstnst  Improperly 
by  publication.    Kitchen  v.  Crawford,  IS  lex.  G16. 

Aiid  wbere  tbe  publication  was  defective  al- 
tbougb  tbe  appllcilun  for  iojunodoo  was  made 
more  than  twelve  months  after  the  rendition  of 
tbe  Judgment,  aod  ir  >'  >  alleged  that  oomplalnant 
know  of  Its  rendition  uilbtn  twelve  mon lbs.  and  a 
statute  required  the  injunction  to  be  sued  out 
wtthlnlhat  time.  Butthe  supreme  court  did  not 
discuss  that  question,  but  sustained  the  lujunodon 
asthejudgment  waavold.  Oooke  v.  Bumbam, sr 
Tei.lM. 

And  wbere  an  appeal  wastakenfroma  Judmneat 
sgalnst  the  makerB  and  tndorseis  of  a  prcmlaBorr 
DOte,  witbout  the  knowledge  ot  consent  of  tbe  In- 
dorsers,  and  Judgment  was  rendered  sgalnst  him 
on  affirmance.    Oolea  v.  Anderson,  8  Sompb.  OL 

And  where  no  writ  of  error  was  ^ipUcd  tor,  and 
no  notice  ot  tbe  piooeediogs  on  error  wss  given,  aa 
such  ODurt  bad  do  JurlsdlctloD  to  tender  tbe  Judg^ 
mentagalnsta  party havlngnoDOtMe.  Wootoo  v. 
Daniel.  U  Lm,  US. 

And  where  a  Judgment  In  the  couotr  court  al- 
lowed a  ol  aim  and  the  executor  had  no  notice  of 
the  application  In  time  to  oontesl  the  same  or 
take  an  appeal  An  attempt  to  obtain  a  temedr 
by  oertlorarl.  wbloh  proved  abortive  by  reason 
Of  the  unskillful  manner  In  pleading,  did  not  pi«- 
vent  Hn  Injunction  against  -'     -   -  ■     — 

V.  Meadows.  IS  DLIST. 

And  wbere  a  Judgment  was  sIgDM  agairat  a  00- 
fendant  at  the  time  he  was  tnaueDdaooeasagrand 
Juryman,  and  he  was  not  called  at  the  trial  tit  tbe 
actloo.  and  had  a  vaUd  defense,  the  InJnnoHon  was 
granted  on  tbe  ground  ot  frand.  Manwarrlng  t. 
Eouns,  8S  Tei.  ITL 

And  when  a  principal  waa  not  called  by  a  sbo^ 
IS  nnder  an  order  of  the  court,  on  a  bond  for  bis 
appearance  In  a  criminal  case,  and  the  Judgment 
was  sgalnst  the  surety  on  anoh  boad.   lOaabon'* 
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1393.  TmxAB  Hbsicam  B.  Co.  t.  WniflBT.  til 

•ppcand,  ftnd  excepted  to  the  nld  petition  i  from  the  Judgment  sought  to  be  reetnlned :' 
npooMTerml  grounde,  of  whlcb  thefollowlnit  uid  "(3]  thet  ftppellaat  bkdDotexbkiuted  lu 
were  lustalned :  "  (1)  TbU  tbe  petitioner  lefkl  remedy  of  certlotmrl. '  The  petitioner 
bed  not  exbeusled  ita  Mgal  temedj  of  appeal '  lui*{ng  lefueed  to  sraend  its  petilioo,  tbe  in- 

See  BadOiT.  Balob.  imfra;  Plnott  r.  Addfcto.  I  e. 
Oreena,  OT,  fli  An.  Deo.  US. 
And  where  ibeie  waa  bIm  Inecuiar  aerrloe  of 
And  vbere  tbe  note  opon  whJob 
vHoWalDodwH  barrad  brttnslatateof  Uoutk-   anion  tbe  attcner,  but  It  «a«  not  drawo  U 

itoiia.  a  tbla  «u  a  TiUd  deteiwe.    Oerrltb  t.  B«a>     '  

um.  IS  Iowa,  U. 

WIUIeaJodiriDent  leodemd  wltboot  nottoe  will 
an  ounUlr  ba  aet  aalde  If  It  I*  npan  a  Joat  i-latm. 
Ttit.Q|iaQa  petutonnotadmlttlnf  tbelndebtedDaa 
vbere  tbedefendant  etood  on  hli  demurcer, the 
JudBioent  waa enjoined.  Oerrlab  ir.Uiint,MIowa, 
ME. 

ne  ezecntion  of  a  JndrmeDt  of  loL  fa.  on  a 
Bortcasc  wai  enjoliwd  at  Ibe  iDnanoe  of  an  beir 
vha  had  no  notke  of  the  judgment  of  the  orphaoa' 
couit  dlrecllnB-  the  mortRaiie  to  be  made,  or  an; 
DDtke  of  the  oonDnnatlon  of  the  mortvave.  M  It 
«ai  ■  clDOd  on  Ui  title.    Morfan'i  Appeal,  110  Pa, 

tn. 

And  a  jDdarment  to  be  rolaaaed  on  parment  ol  a 
■em  to  be  detennioed  b7  refereea  waa  an>>lDed  In 
tefoT  of  lieIn,irliiiretheTeferee^  report  waa  made 
afipr  tbp  death  of  the  debtor,  without  aotloe  Elnm 
to  the  lotereated  partlea,  Touna  r.  Bef  aolda.  I 
Ild.3>^ 

■a  enjoined  aa  void  beoauae 


to  etlDi  ault  properir  letaloed  Jurtodlctlon  and 
nndar^la  tudsnent  fartbeamoantdae.  Hlok- 
■iM  T.  wuta  (Tex.)  1>  &  w.  ME. 

Bntwhefwapetmonoaan  appeal  froni  a  Juatloe 
•f  tbe  peace  waa  filed  after  the  atatutory  time  In 
tbe  dktttoi  oonrt  wittaont  notice,  an  Injunction 
waa  nfiiaed  BBalnet  tbe  Jndcment  ou  appeal,  aa 
Heb.  Code  Clr.  Froc.  I  KB,  allowing  a  new  trf aL  af- 
forded ample  means  fat  redreai  for  IrrrvulBrltleai 
and  theie  waa  no  valid  delease  or  otiarge  of  f  mod. 
Woodwaid  T.  Pike.  18  Neb.  TTT. 

And  an  injoncilon  waa  lelnaed  anlnat  ajndc- 
ment  wbece  proeeedinn  were  had  without  nottoa, 
■Dd  tbete  waa  a  remedr  In  tbe  lame  court  br 
babeaa  oorpua.    I^ooe  t.  HcOoy,  U  W.  Ta.  416. 

And  wherea  Juatloa  TedookeCedaoaBe.BDd  ren- 
dered a  Judsment  wlthont  notice,  and  the  debt 
waa  not  ahown  to  be  unjnat,  aa  ni.  Bev.  Slat.  ohap. 
■.IT.  provldea  that  onlf  ao  much  of  a  Judgment 
•ball  be  enjoined  ea  ■•  abown  to  be  Inrqottable. 
riTglnM  V.  Dunawar.  IT  HI-  App.  CS.  See  alao 
OolaoQ  T.  lAltcb,  lU  TIL  001  tupm,  L 

And  wbere  tbere  waa  an  agTeement  to  give  ao- 
liec  wb«i  tbe  oaae  would  be  taken  up,  and  none 
waa  Klven,  bat  tbeie  waa  a  remedr  ot  aSdavIt  of 
UteBalttr.    Honii  F.  Horila,  Tt  Ob.  INl 

And  wbrie  there  waa  no  notice,  alttaoash  a  aet- 
tlemeot  of  tbe  debt  had  been  made  br  complainant 
wltb  an  atent  of  plalntUf  In  the  anlt  at  law,  but 
It  waa  not  shown  that  tbe  egeat  had  full  autborltr 
to  maka  audi  eettlemenL  Hewman  v.  Tarlor,  HI 
IIin.cnL 

vui.  Oa  aeaoKnt  of  apitearanet, 

if  anthorltr  aa  to  yraDtfaw 


_  3e  of  a  pMTtr  waa  not  autbodaed.  Some  eourta 
•enr  tbe  t^iet  <ia  tte  gronnd  of  qoaat  autborttr 
(tren  tvone  parcr  for  alb  oUieit  on  tbe  gn 
ibat  tbere  li  a  femedf  br  motion,  or  br  ai 

3o,aDla]unotloa  waadented  eiMlnetajDdgntaat 
wbciwtbefewaaan  nnantbnitead  appeaianoa  I  _ 
(ttomer,  aa  tbe  remedr  waa  hr  an  aaUon  agalnat 
ibeattanMr.  Brerett  *.  Werner  Bank,  SB  M.  H. 
Mt  BuDtoo  v.I^otd,mr.H,tU.nAm.I>eo.lU. 


WM  tnaolvent,  and  he  waa  emplored  bf  one  or  (be 
defeedantt  t«  represent  all  of  tbeoi.  Harria  v. 
Owin,  lOSmedea  ftM.  SB. 

And  where  thece  waa  a  cnbaequeat  demurrer  br 

M  dateodant,  and  there  waa  no  merliorloue  de- 
feoae  and  a  tons  delar,  aa  there  waa  a  remedr  br 
opeolocltiejDdBment.  HoUlDierv.Reeme.miBd, 
Ma.ML.aA.tf. 

dwbetetherewa*  a  remedr  br  motion  loitar 
tbe  Judgment.    CMtohOeld  r.  Porter,  S  Ohio,  BI& 

And  wbete  tbne  waa  a  remedr  at  law  br  motkni. 
aa  tbe  remedr  In  cbaoccrr  wonld  be  too  dUatorj 
and  CEpeodre.    I^n  v.  BoIItIq.  T  IlL  flB. 

And  where  tbe  appearaooe  of  one  partner  waa 
entered  br  the  other.    Luoaa  t.  Bank  ot  Darlen,  I 


And  where  there  w  . 
the  memlMraof  a  flrmwbo  was  not  aerved  wllb 
prooeaa.  and  tbe  lack  ol  aalbodtj  to  appear  w 
notataown  or  a  eaUd  defenaewaa  n  '~    ' 

atsled.    WlntenT.HraDe.SNeb.Mi 

And  wbeie  there  wat  a  ~  ~ 


tor  all.  aa  tbere 

WM  a  raneedr  at  law  In  the  oooTt  flTlDc  tndRDieat. 
or  bran  action  agaioat  tbe  meiehal  Walker  t. 
Robblna,  EAD.a  U  How.  CSt  U  L.  ed.«E. 

Otber  oaaea  denr  relief  on  aocount  of  tbe  plead- 
ing or  proof  In  tbe  Injunction  autt. 

So,  an  loJUDCtlon  waa  retuaed  wbere  It  waa 
aougbt  Bsalnat  the  whole  Judgment,  on  the  ground 
of  no  aervloe  of  prooeM.  unauthorlaed  appearance 
braulnaolrentatEomey.  and  oppramlTe  aoata,BDd 
the  debt  waa  doe  and  tbere  waa  no  tender  or  oOer 
to  enjoin  the  eoils  onlr.  Fbiboiib  v.  Nutting,  41 
Iowa.4(H. 

And  an  Injunetloo  abonid  not  be  E 
acBlnst  a  Judgment  obtained  wlthoi 
nnauthorlaed  appeentnoe.  bat  ahoold  o 
onlr  until  tbe  partr  can  hare  a  trial  ot  Ua  right  at 
law.    Oampbellv.  Bdwarda,lXo.8K. 

-  -        -  --IB  Jndg- 

altboogb  an  affldSTlt  of 
'a  mKtaka 

of  an  BttomerlnnotmaklnB  a  proper  application.' 
Bambrlok  t.  Crawford,  W  Qm.  MS. 

And  where  It  waa  not  ihowD  that  tbeappearaooa 
waa  unauthorlaed  or  franduleot,  or  tbata  detenaa 
waa  merltorloua.  or  e  tender  made.  Vowler  «. 
Lee.  10  QUI  *  J.  KB.  n  Am.  Doc  171. 

And  wbere  uo  legal  eltatlon  waa  aerred,  but  ao 
■newer  waa  tUed.    Booka  r.  WlUlama.  IB  t«.  Ann. 

sn. 

And  where  there  was  no  aerrlee  of  prooeaa.  but  It 
waa  not  shown  that  the  defendant  did  not  appear 
or  waive  aerrlee,  and  he  afterwarda  oauaed  tbe 
I  alared.    Caitar  t.  Grlffln,  n  Tei. 


And  wbere  It  was  not  abown  afflrmatlTelr  that 
the  appeennoe  waa  nnaotliorlied.  Stubbe  t.  Lea- 
Titt,aoAiB.nii. 

And  where  an  attomej  waa  anthorlaed  to  ap- 
pear, but  waa  not  autborlaed  to  oonaent  to  the 
Judgment,  and  there  waa  no  valid  defenae.  King 
T.  Watts,  n  La.  Ann.  MS. 

But  wtaore  there  li  au  unauthoilaed  appeamnoa, 
Bomeoourte  grant  tnjunotlona  against  Jadmaaata 


*a 


Tbzai  Sufbemb  Covbt. 


JunctloD  ma  diHolved  aad  the  petition  dli 

mlBsed,  from  which  '"' '  — 

taken  to  the  court  of 
court  the  Judgment 
Hfflrmed. 


TbApUintlir 
Ich  Judgmeot  appe»1  «u  UiIb  court  apon  tliree  propualtloos : 
of  oItII  appeals,  by  which  that  the  Indgmeat  of  the  juatice  of  the 
It  of  the  dfatrlct  court  was  |  against  It  was  void,  Sad   therefore  thi 

iDJuDctton  wu  properly  granted :  second. 


in  error  preseata  tlw  mm  to 


on  tbe  around  of  traiid,  othen  on  tbe  fcroand  Ihat 
tbe  remndf  airatiuc  ttae  Bttome;  1«  Inadequate, 
nndioineoit  tbeRTOund  tbat  Buob  Ju  dementi  are 
void.  In  Louisiana  [be  plHlntlD  at  law  baa  a  rem- 
edy airaliut  the  BtiorDer  tor  Utedefendant  vbere 
he  enten  an  appearance  witbant  autborlty.—dU- 

So,  an  I  njunoilon  waa  jcranted  where  ■  jtlea  wa« 
HIei)  In  a  court  by  an  unknown  and  unauthonzed 
aitorney,  ibrouRti  the  fraud  of  the  preTBLlini  par- 
ty.   Bneed  V.  Town.  B  Art.  535. 

In  Baker  v.  O'Klordan,  K  OU.  SSB,  wblob  was  an 
action  to  set  aside  a.  Judxment,  It  waa  bold  that  the 
appearance  of  an  unauthorized  aitomey  where 
there  wal  no  service  of  proCEeewould  sutborlae  an 
action  toaetanlde  the  same,  and  tbaltbt  remedy  of 
Cat.  Code  ClT.  Proc.  IITS.  provldlnff  for  a  motion  In 
the  same  court,  wai  not  Intended  to  curlall.  but  to 
eiiend,  relief.  It  waa  said  aJro  that  equity  wUlre- 
ilrnUi  H  Judmnentobtalned  by  fraud. 

And  an  InJuncUua  was  granted  agafnatajustlce'i 
ludKmeut  where  the  appeamDce  was  fraudulent, 
unauiborlzed.  and  eolluslve,  and  a  statute  gave  tbe 
Juatlcu  Jurisdiction  only  by  service  of  proceea,  or 
Ijeraoral  appearance  and  ■  waiver  of  service,  not- 
n-tibstandtn?  an  atXMIive  attempt  was  made  lo 
appeal  by  cerllimrl;  as  equity  may  relieve  for 
fraud  nalwlthstandlnga  remcdr  at  law.  Kelson  y. 
RocKwelt.  U  IlL  37B. 

And  where  a  ludnment  was  rendPred  BKBlnat  a 
plaintiff,  and  tbe  suit  was  brougbt  by  an  attorney 
wltboutauthorlty.  and  tbe  attorney  was  too  poor  to 
respond  In  dama^iea.  Smytb  r.  Baloh.  U  N.  H.BtS. 
See  Everett  v.  WnrLer  Bank,  W  N.  H.  S4a  tajn-a. 

And  In  a  suit  on  a  Judnnent  rendered  wltbout 
Juiiadlctloo  of  the  person  because  the  summons 
waanotserredandan  appearance  wasnotautbor- 
lied,  tbe  same  may  be  Impeaehed  by  a  suit  In 
equityorbyacnMabllllD  the  satne  suit  wheie  an 
equitable  defense  Is  allowed.  Bnt  a  showtnff  of 
merits  should  be  made  although  iba  Uabllltr  need 
not  be  disproved.  Wilson  v.  Hawthome.UODloJi8CI. 

An  Injunction  may  l>e  granted  against  the  mak- 
ing of  a  deed  on  an  eieoutlon  sale,  where  tbe  Judg- 
ment was  rendered  on  an  unauthoriied  appearance 
of  an  attorney  without  any  service  of  prooea  or 
nollce!  but  the  defendant  must  ant  promptly,  and 
be  must  tender  what  la  due.    Bryant  v.  WlUlama. 

n  Iowa,  sat. 

,  And  an  tnlunction  waa  granted  aRBlnst  a  Judg- 
ment in  Louisiana  where  there  was  no  service  of 
process  and  an  unauthorized  appearance,  aa 
Pothler,  Cour  de  Handat,  vol.  B.  p.  2^4. 1  180.  ireve 
tbe  plalntllf  at  law  a  remedy  against  the  attorney 
of  the  defendant  and  the  common  law  did  not  ap- 
ply, and  tbe  defendant  was  not  required  to  show 
that  he  had  a  good  defense  to  the  action.  Marvel 
V,  Manouvrier,  It  U.  Ann.  B.  Tl  Am,  Dec  iU. 

And  where  tbere  was  no  appearance  and  a  party 
without  autburlty  prosecuted  certioisii  for  a  de- 
fendant and  an  execution  was  Inued  on  a  Judgment 
rendered  therein.   Glass  v.  Smith,  fiSTex.5tS. 
In  WalwMtta  T.  Henderson,  •  la.  AntL  8SB.  whioh 


attorney,  although  not  authorlaed,  was  a  good  ap- 
[•earanoa  lo  the  court,  and  tlie  Judgment  was  regu- 
lar, laaring  to  the  defendant  hb  remedy  agalnet  tbe 

is  an  aSdaTlt  that  tbe  attorney  was  not  employed 
or  iirrcess  was  i>ot  Mrred,  and  there  ts  a  good  do- 
81  U  R,  JL 


fense,  complainant  In  equity  has  tbe  right  to  Intei^ 
pose  tbat  defense.  It  was  held  that  **  the  Jodstneiit 
la  not  null  and  yold  by  reason  of  tbe  want  of  au- 
thority of  the  attorney,  who  tiled  Hieplea,  but  as  la 
the  case  of  a  Judgment  nndered  on  tike  false  tMum 
of  itie  sberlffthathebadMrrad  tbeproceM  DDtbe 
defendant,  thejudgment  liatlll  regular,  leaving  to 
the  party  his  aotton  at  law  against  tbe  olBoer  for 
damagesand  hiB  right  In  equity  to  enjcdn  tbe  exe- 
cution of  the  Judgment  eatat>li^ns  a  merltariooa 

But  this  ease  waa  distinguished  In  Harrel  t- 
Uanouvrler,  suj>ra,  aa  oontrotled  by  tbe  common 
law  of  Hlaslsalppl. 

IX.  Pleading  and  praetlee. 

An  Injunction  was  refused  where  complainant  al- 
leged that  he  bad  no  knowledge  of  (be  Judgment,  aa 
tie  must  allege  that  be  was  notserved  with  sum- 
mons and  did  notapiiear.   Farrtogton  v.  Brown. 


And  where  there  was  no  service  of  prooess.  and 
the  Judgment  was  rendered  on  a  debt  barred  by 
the  statute  of  limitations,  and  the  complainant  <lld 
not  show  ihatsbe  badproi>ertysubJectt<itbellenar 
the  Judgments    Tllswonb  v.  Cook,  laill.  App.3OT. 

An  appeal  from  an  order  dissolving  an  Injuoo- 
tlon  obtained  on  the  ground  that  no  process  waa 
served  does  not  He  In  LoDlslana  where  the  amount 
InyolTCd  Is  le«  than  1300.  New  Orleans  v.  De  la 
CueelB.  10  !«.  Ann.  TH. 

A  Judgment  wast  rendered  for  tbe  debt  on  tbe 
dissolution  of  tbe  IjJunoUon  where  ■  judgment 
was  enjoined  because  ibera  wm  no  aerrloe  ot  pro- 
oees.  and  because  tbe  notes  sued  upon  were  im- 
properly descrltied.   Willis  T.  Gordon,  0  Tex.  to. 

As  to  pleading  and  practice  for  mistake  In  copy 
served,  see  Hale  r.  HoOomas,  H  Tax.  AM.  m^pra, 
vn.b. 

Aa  to  altermtton  cm  return,  see  Gregory  r.  Poid. 
UOaL  188,  78  Am.  Dec  BSB,  sujira,  VILo. 

Aa  to  reoMd  and  parOet  to  Injuootkm  tutt,  see 
Gates  V.  iMia.  M  Oal.  808,  supra,  VIL  L 

As  to  fraud,  acddent,  or  mi«t«fcn,  see  Glllam  y, 
Arnold. ttS.C. OU,  nipro,  VIL  L 

Aa  to  fraud,  see  Woodward  *.  FU»,  48  Neb.  777, 
■upro.  VII.  J. 

Aa  to  tender,  see  Bryant  *,  Williams,  El  Iowa.  £9, 
supra.  Tin. 
X.  Where  Ihen  Wat  no  judpment  or  tl  lou  set  oafdc 

InJuneilODS  bare  been  granted  wbera  there  was 
no  Judgment,  or  where  a  Judgmentwas  set  aalde. 
altbougb  some  oasea  deoled  relief  on  the  ground 
that  there  was  a  remedy  at  law. 

Bo,  an  Injunction  was grantedagalnetaaexeou- 
tlon  where  there  was  no  Judgment,  although  there 
was  a  finding,  notwithstanding  the  ODrnplalnant  did 
notshow  that  there  waa  a  valid  defense.  Bare  v. 
Bulober, lUInd.  lid. 

And  an  Injunction  waa  granted  against  a  Judg- 
ment where  an  appeal  from  a  JuaUee's  court  was 
dismissed  by  the  county  oourt  and  afterwarda. 
when  Jurisdiction  was  lost,  the  order  of  diamlsaal 
was  set  aside  and  a  Judgment  was  teodered.  and 
there  was  a  valid  defense  to  tbe  aotJon.  Btran  t. 
Justin,  8  Tex.  App.  av.  Cas.  i  Wlllaan)  I  «Bt, 

And  where  a  Judgment  obtained  In  the  oounty 
ooiut  waa  aet  aalde,  and  tbe  plamtlff  lUed  a  tian- 
■orlpt  of  the  Judgment  in  the  district  court,  and 
had  the  same  eatcred  uptm  tbe  dookeb  Pollock  /. 
Boyd.  36  Neb.  8n. 

And  whereaJudgmentwasoMained  lnTloWte>) 
of  an  Injunction.    OolUn*  v.  TralaeT,  17  Ind.  417. 


Tzxu  HxxiCAM  R.  Co.  t.  Wbight. 


S1& 


that  the  IcTT  upoD  the  rekl  estate  belonglux 
to  petitioner,    when  a  ler;   upon  pereoDOi 


bare  been  aDatalned  upon  tbttt  ground  ;  thiid, 
becaneathe  real  eMate  levied  upoQ  was  a  part 
tt,  and  neceMorr  to  the  oae  of,  the  depot  and 
■tatlon  of  the  petlilonor. 

The  jodgment  of  the  justice  of  the  peace, 
enjoinra  in  this  caae.  was  void  becsuw  Uie 
Bwit  which  rendered  H  had  no  Jurisdiction 
of  the  defendant.  Cfu^,  0.  A  8.  F.  R.  Co.  v. 
Ba^ina,  80  Tex.  S81.  But  the  court  below 
and  the  court  of  cWll  appeals  correctly  held 
that  the  defeodant  In  that  judgment,  baring 
the  right  to  a  writ  of  certiorari,  could  not 
lae  out  an  tnjunctioo  to  stop  the  execution 
of  the  Indgment.  The  case  of  Qalvttton,  B. 
AS.  A.  S.  Co.  y.  Wart,  74  Tex.  47,  cited 
snd  followed  by  the  court  o(  civil  appeals, 
ItTS  down  the  correct  doctrine  upon  this 
qucttlon. 

Article  3aa7  of  the  Revised  BtaiDtea  re- 

J sires  that  In  ease  the  defendant  in  execo- 
on  thall  point  out,  for  levy,  perwioal  prop- 
erlj,  such  property  shall  be  dellTered  into 
the  "poeaeeeloQ  of  the  oCQcer."    The  posaea- 


alon  given  must  be  lucfa  aa  placet  the  prop- 
erty under  the  control  of  the  officer,  so  that 
It  coald  be  delivered  to  the  purchaser.  The 
allegations  of  the  petition  In  thU  caee  do  not 
show  that  auch  poMeaalon  of  the  box  car  vaa 
given  to  the  officer  in  this  instance.  Bo**  v. 
Litl«r,  U  Tex.  400. 
Article  10,  ^  4.  of  the  Conatitutlon  Is  in 


railroad  company  or  corporatioi 
shall  be  conslderad  personal  property,  and  ICa 
real  and  penonal  property,  or  any  part  there- 
of, shall  De  liable  to  execution  and  sale  In  the 
same  manner  as  the  property  of  individuals." 
The  allegations  of  the  petition  show  that  the 
land  levied  upon  was  the  property  of  the  de- 
fendant, and  the  CoDstitution  mabes  no  dis- 
tinction on  account  of  ibc  use  made  of  the 
land  by  the  corporation.  The  question  of  the 
right  to  sell,  under  execution,  depot  grounds 
acquired  by  condemnation,  In  which  tlie  rail- 
road company  has  only  the  right  to  use  it  for 
that    purpose,    Is    not    before    us   in    this 


And  where  a  new  trial  whs  awarded  to  some  ol 
Ue  defendanlH  On  the  grouad  tbat  the  debt  had 
tefn  partly  paid,  aatbe  aeir  tiial  uould  be  taken 
■dvintaffe  of  by  ibe  other  delendant,  notvlth- 
■tindtnira  remedy  at. law  by  motleo  to  stay  pro- 
ocedfoBB.    MUler  v.  Loesaore,  30  Ohio  St.  sn. 

And  wbere  a  JucHnneiit  entered  by  the  olerk  vaa 
DDHathorlied  by  any  order  ot  court.  It  wbb  mdd  In 
tbit  cue  that  a  Judgment  entei«d  by  carelesfenen, 
DiMake^  or  Iraud  will  be  eojolued.  Wlogaie  v. 
Haywood,  40  N.  B.  W. 


a  was  refused  vbec«  (here  wa> 
.     ..  lese  was  a  remedy  by  motion  lo 

■etaildBCbeezeciitloQ.   I^usell  v.  Hoore,  IBUckl. 

oe. 

And  where  there  vai  a  remedy  at  law  ot  traspass 
or  trover,  and  the  execution  on  in  (ace showed  that 
there  was  no  Judgment.    Davtdaoo  v.  Floyd,  IS  Fla. 

te:. 

Bee  further,  not*  to  Qom-BlaMlo  RooDos  Oo.  v, 
Veileo  Pub.  Oo.  (Ind.)  80  L.  B.  A.  nO,  rrtfuneUon* 
(ioalnitJiul0nwntojDr«rTt>rta«d<rtvgi<iarltl«a.  LT. 


WISCONSIN  STTPRBHE  COnRT. 

Hiram  HAYES 
DOUGLAS  COUHTY  et  al 


...wis.,- 


1.  A  apevUeaUon  of  the  Itema  in  detaU 
which  ^Mke  ap  »  general  ftind  (or  whloh 

■  dty  t«x  levy  Is  made  is  not  neoes^arv  under 

■  charter  whioh  anly  requires  the  statement  to 
■pecify  tneamount  required,  but  directs  the  levy 
ot  oulysuob  sums  as  maybe  eutD  dent  for  lawful 
purpoaee. 

S.  EatlasKt««  by  the  boftrd  of  pabllc 
irorka  and  the  camptroller,  required  by  the 
ohaner  of  the  city  of  Superior,  under  Wis.  Laws 
Wl.  Dbap.  ISl  do  not  limit  the  power  of  the 
common  council  Id  fixing  the  amount  for  *btob 
a  tax  levT  may  be  ordered,  as  thoj  are  required 
to  "levy  auch  luma  of  money  as  may  be  auSl- 

S.  An  Iqjnnetlon  ag«ln*t  Um  enftoro*- 
ment  of  »  t»z  levy  because  of  an  Irreffular- 
Ity.  even  If  It  rendara  the  levy  void,  will  not  be 

and  unjust. 

NoTB.— For  frontage  rule  of  Basenments.  sea 
nute  to  BaKlsb  T.  Peace  (N.  a)  17  L.  B.  A.  BBO. 
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I.  Aaaeaaaenta  upon  pgopcrty  aeeovd- 
Ing  to  tbe  frontage  of  Mtcb  lot,  made 

without  actual  view  of  the  property  or  ciinsldeT- 
Ing  the  actual  benefits  aocruing  to  each  parcel, 
are  Invalid  where  the  law  requlrce  the  lola  to  be 
assened  "In  proportion  to  Uie  beneSta  aeouted 
tbereto,"  even  If  tbepropertyahuttlcgorfroiit' 


ipon  Its  lace 

It  was  made  acoordlng  to  the  beoeBM  ao- 

orulug  to  eacb  parcel,  when  the  statute  requires 

suob  benefits  to  be  taken  as  the  measure  ot  ibe 


).  It  la  mmttsr  of  a 
tbat  property  lying  In  tbe  vIolDlty  of  a 
Improvement  oftau  derives  Important  beneflU 
therefrom,  although  not  fronting  upon  or  di- 
rectly oonUjTiious  thereto. 

r.  An  asMeaomont  for  k  atreet  Improw*^ 
ment,  levied  only  upon  properly  frontiniithen- 
on  and  made  brtbelroDtamnile,  Is  In  valid  w  hen 
the  lao  requires  It  to  be  made  accordiug  to  bene- 
fits. 


Disr.zBabyCoOgle 


n4 


WitcoHBiM  SvrBua  Ootmr. 


Dae., 


wbm  thU  ta  made  In  entire  dliresixd  of  the  bIM- 
nte  §0  Hut  It  li  pcenimed  to  be  unequBL 
9.  A  vtetnta  —  »""g  tba  Ime  of  l^ 
proveBent  bonds  flonoliwlTO  of  tbe 
▼ftlUUtr  of  »ti  liBllMMilliit.  andpecmlltlns 
the  liaue  of  tb«  boDda  wIlhoDt  kctiul  notloe  to 
tbe  ownera  ot  tb«  properlr  aneneil,  or  OD  pub- 
UabedDOtloe  only.  wlUilii  fortr  d&js  after  tlieu- 
..   .    ~ermlQ«d,  !■  uncuBMlHttlOiuU 


10.  . 

wbloh  permits  >  t«TlflW  ootr  oltbe  Bmoantaa- 
■Maed.  to  not  laob  >  Femed;  IB  vlU  preolude  a  suit 
to  let  ulde  tbe  emiiia I  wbea  it  to  unequal  aod 

TOld. 

11.  Tho  ezpenaa  of  plaetfv  blooka  of 
BtoBO  fmu  a  oouatr  la  a  Mate  buUdlns  at  tbe 
Oolumblan  World'*  Fair  obddoc  be  made  a  oouatr 

10.  *  limit ■Hfwi  fff  thu  mtffTiTit  IT*  i™*t 
tofao  *ben  tbe  law  detonnlnee  tbelr  atnoniit, 
under  Wto.  Bev.  Btat.  |  SUA,  ■ubaeo.  T.  and  I  SKI. 


(Deoember  IT,  ISM.) 

CROB8-A.PPE&LS  from  a  judgment  of  the 
Circuit  Court  tor  Douglas  County  <d  apro- 
ceedlnp:  lo  Mt  eside  certain  taxes  and  assen- 
menlfl  and  a  tax  sale  and  cert)Bcat«  which  had 
resulted  tberefrom;  Ui«  plalDtillappetllngf  rom 
to  much  of  the  Jadftmeiit  as  held  certatn  street 
ltnpFO*emeiit  sMeMmeaU  valid,  and  deteodant 
appealing  from  to  mach  as  held  certain  gen- 
eral tax  oMeaaments  void.    Jbcensdon  Aewop- 


Btatement  by  Mew^«n,  3.:     ■ 

This  Is  an  action  lo  set  aside  certain  taxea 
and  aneuments,  and  a  tax  sale  and  tax  cerllfl 
cate,  in  nbich  the  lazes  and  assessments  re- 
auUed.  Tbe  tax  cerliBcate  Is  upon  60  acres  of 
UDpialted  land,  in  tbe  city  of  Superior,  owned 
b;  the  plsinllS.  and  describedastbeE.  4ot  the 
N.  B-  1  of  section  No.  28,  In  tonnsblp  No.  49 
N..ot  nngcNo.  U  W.  In  the  jeat  lSS2thia 
tract  of  land  was  sold  bj  tbe  treasurer  of  Doug- 
las county,  for  taxes  and  assessments  whicn 
were  delinquent  upon  the  tax  roll  for  the  city 
of  Superior  for  1891,  amounting  lo  f9.S00.11. 
The  common  council  of  the  cily  of  Superior, 
by  an  ordinance  ot  Notember  4,  1891,  levied 
a  dty  tax  of  f  249.000  upon  the  taxable  prop- 
erty of  tbe  city.  This  levy  was  based,  In  part, 
upon  eaKmates  f  umUbed  by  tbe  board  of  public 
works  and  tbe  dty  comptroller,  and  Included 
a  general  Item  of  |01, 000,  designated  as  "gen- 
eral fund."  witb GUI  further  speciBcatlon  ot  par- 
ticular purpose  or  purpoBcs  for  which  It  was 
levied,  nor  Items  of  which  It  was  composed, 
and  was  not  Included  in  the  estimates  so  fur- 
nUbed.  This  item  of  the  general  city  tax  was 
held  by  the  circuit  couit  lo  be  unauthorized  by 
tbe  dty  chari«r,  and  illegal.  The  portion  of 
this  general  tax  which  was  carried  oul  against 
tbe  plaintiff's  land,  and  included  In  the  sun: 
For  which  it  was  sold,  wna  found  to  be  $421. 
Tins  sale  also  Included  a  county  tai  of  flOOlo 

E»y  the  expense  of  placing  some  blocks  of 
'ougles  county  stone  In  tbe  Wisconsin  Building 
at  the  Columbian  World's  Pair.  This  item 
was  ^ao  beld  to  be  uoautboriied  and  illegal. 
It  wu  fotind  that,  of  this  Item,  02  cents  were 
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carried  out  and  obargad  to  the  plaintiff's  Unds. 
There  was  also  included  in  the  aam  so  cwried 
out  and  charged  againat  the  pUIotUTa  laixt  tbe 
sum  of  $4.{ieL83,  the  som  of  serei»l  anm- 
ments  for  street  Improvements,  and  tnatalnaents 
of  certain  Improvement  bonds  which  had  t>eea 


Inued  to  pay  for  other  street  limMO' 
Tfaeae  were  an  inatalnMnt  of  the  Belk 
nne  ftD|>TovemMtboDdB,  tl,V7S.10; 


lelknAOftve- 

I;  onelnat^- 


ipiovemeDt  bmida, 

, ___    „--Jing  Hin    kVCTiiie, 

f],48ara:fOT^ingIUtcbieMraii^  $777-96; 


«U^,  in 


proportion  to  the  benefit*  accruing  to  am 


Under  (he  1alI«T  Uiey  were  "chargeable  to  tbe 
lots  or  parcels  of  lands  beneflted  thereby,  Id 
proportion  to  tbe  benefits  aeGtired  Iherela" 
lAWB  1691.  cbap.  124,  g  117.  Id  neftber  cs« 
are  the  benefits  aaaessed  to  exceed  the  beoeOt 
actually  accmlng  to  each  tract  or  parcel  by 
■ucb  improvement.  Tbe  plaintiff's  .landa  ate 
bounded  on  the  north  by  Belknap  avenue,  oo 
the  eaM  by  Hill  avenue,  <»>  tbe  aouth  by  lUtchle 
aventie,  on  tbe  west  by  an  nnplatted  80  acie 
tract,  owned  by  tbe  Land  A  River  Improve- 
ment Company.  It  nowhere  abula  upon  or 
touches  Grand  avenue.  In  the  year  1890  tbe 
dly  of  Superior  graded  Grand  avenue.  This 
avenue  runs  diagonally  across  sectkiD  28-  But 
it  nowhere  touches  appellant's  land,  allbou^ 
It  runs  across  a  corner  of  the  N.  EL  ^  of  tbe 
section.  Benefits  are  assessed  againat  tbe  en- 
tire N.  E.  i  by  that  description.  An  Improve- 
ment bond,  covering  the  entire  quarter  section, 
was  issued  and  sold.  The  iom  ot  tl2S.M  is 
Included  in  tbe  tax  inclnded  In  tbe  lax  roll  of 
IBOl,  carried  out  against  Ibe  plalntUTs  land  to 
pay  the  part  of  one  inatalmentontbe  improve- 
ment bond,  which  the  city  clerk  estimated  to 
be  tbe  share  appropriate  lo  plalntllTs  land.  It 
ia  clumed  that,  as  to  this  asseaament,  the  acticm 
is  barred,  becsuae  not  begun  before  the  issuing 
ot  the  improvement  bond,  under  a  provision 
of  the  charter  {%  187).  Tbia  assessment  the 
circuit  court  held  invalid,  on  the  ground  that 

EilalntifTa  land,  having  do  frontage  upon  the 
mprovement.  was  not  liable  to  assessment. 
In  tbe  year  1891  the  dly  paved  Belknap  ave- 
nue, and   assessed  the  whole  coat  ot  tbe   im- 


sssessed  sgaluat  the  nortb  40  acres  of  the 
plaintift's  tract  ot  land,  and  there  was  no 
Bssessmeni  against  tbe  south  40  acres.  An 
improTement  bond  upon  the  north  40  was 
issued  and  sold  to  raise  money  lo  pay  for  tbe 
Improvement.  The  sum  of  |1,972l!W,  Id- 
teoded  as  one  instalment  of  such  Improvement 
bood.  h  included  In  tbe  sum  for  which  (be 
plaintifT.'!  80  acres  were  aoM.  It  ia  also  pleaded 
that  the  Bciion  ia  barred  by  section  187  ot  the 
charter,  because  not  begun  befofe  tkte  laselng 
of  tbe  Improvement  bond.  Tbe  drcnit  oonrt 
held  this  item  good  •■  a  ape-'-' * 


.,Coc>^lc 


tSK. 


H&iBB  T.  DoQai.u  Oorarr. 


»5 


Dungb  void  u  a  bona  Rgtinn  the  city,  . 
MDM  in  excm  of  tbe  conititulfooBl  limit  lo 
iDuofcip*!  IndebudDess.  In  ttae  hum  year 
HQl  sTRiue  wM  graded.  Fot  thli  imptove- 
meDt  beoeflta  were  aweeied,  u  In  the  other 
eaaes,  to  the  ownera  of  propeny  frontinit  oo 
the  Improvement,  by  the  troat  foot  The 
uoouDt  tMcaMd  lo  the  plalntlfTa  laad  u  bene- 
flis  of  tbU  impTOTemeni  waa  tl.43B.ST.  The 
nme  jaar  Kltchle  areDue  waa  graded.  For 
beneflti  of  this  Improvement,  there  waa  aa- 
MMcd  against  the  plalntHTs  land  |777.IM. 

Tbc  orcuh  coart  found  that  In  each  owe  the 
benedta  wen  aaeeaaed  upon  the  baala  of  front- 
age; that  the  amoQDt  aaaested  per  front  toot 
wat  delermioed  by  dlvidiDg  the  entire  coat  of 
the  improvement  oy  the  number  of  feet  front- 
age OD  both  sides  of  that  pert  of  the  atiect  to 
beimprovedi  that  Ibe  rate  of  the  awcaatpent 
ma  nnitorm  and  equal;  tbat  the  total  amount 
of  the  tama  aaaeiwed  waa  equal  to  the  actual 
lolal  coat  of  the  Improvement;  that  before 
m»klD|c  sach  asseaameata  of  beoeflli,  In  each 
case,  the  board  of  patdk  works  "actually 
viewed  the  premlaea  aa  required  by  the  char- 
ter;" that  there  la  no  evidence  that  the  board 
of  public  worka  did  not  uae  Ita  beat  judgment 
in  respect  to  such  Imiffovementa;  tut  In  each 
eMe  the  notices  given  were  directed  only  to 
the  ownen  of  {soperty  abatting  npon  the  pro- 
posed improved  part  of  the  street.  It  ia  not 
certtOed,  either  I^  the  board  of  puUio  worka 
or  by  the  common  council,  nor  found  by  the 
court,  tbat  the  asaessmeot  by  Ih'e  frontage  rule 
sloDe  Is  in  proportion  to  the  bcneDts  couferred 
br  the  improvements,  nor  that  the  aasessment 
of  benefits  was  made  upon  actaal  view  and 
coDsidetattOD  of  benellla  to  be  coDferred,  nor, 
in  sny  case,  vpoa  all  the  property  benefited  by 
Ibe  improvement;  while,  on  the  other  hsod,  it 
li  claimed  for  the  plaintlft  that  the  evidence 
^ws  that  these  asaeaamenia  were  made  wltb- 
sDt  an  actual  view  or  assessmeot,  but  were 
Disde  wltb  paper  and  pencil  only.  Id  the  diy 
eugineer'a  office,  by  the  ftool-foot  rule,  and 
nsre  not  made  on  (be  basis  of  sctusl  benefits 
received,  bnt  on  the  theory  that  all  abutting 
property  was  benefited  equally,  while  In  truth 
Knne  psicels  were  more  benefiicd  than  others 
oF  the  same  frontage.  There  was  Included  in 
the  certlQcate  an  excess  of  interest  amounting 
to  III.IB,  The  circuit  court  adjudged  that 
the lafe  and  certificate  be  set  aside,  upon  tbe 
coulition  that  tlie  plaintiff  pay  alt  of  the  taxes 
iacluded  ia  the  certificate  except  $421,  the 
gessrel  fund  tax :  the  World's  Fair  stone 
Ui,  90.G9;  the  Grand  avenue  ^t^'ng  bond 
til,  $12S.0i;  and  he  excessive  interest  ia- 
daded  In  tbe  certificate,  941.18,— leaving  the 
smount  lo  be  paid  (8.011.80,  with  coals  to  the 
plaiDtiS;  costs,  above  disbursements,  not  to 
ucKd  $30.  Both  parties  appeal,~the  plalu- 
liH  from  those  parts  of  tbe  judgment  nbicb 
nqnire  blm  to  pay  (be-amount  of  tbe  assess- 
OMDIB,  and  that  which  IlmlU  tbe  amount  of 
'be  costs  to  be  recovered  by  htm:  aud  the  de- 
feodsots  from  tbat  psriof  the  Judgment  which 
eiempu  tbe  plaintiff  from  tbe  payment  of  the 
tama  named. 

Mutri,    Spooner,    8»iiboni,   K«rr,  4b 

Spooner,  for  plaintiff: 

Ecery  tax  muet  be  specially  authorized  by 
«  L,  R.  A. 


■tatota,  and  the  authority  to  levy  can  be  eser- 
daed  no  further  than  It  Is  clearly  given. 

Freetand  v.  Eaitingi,  10  Alien,  OTO;  Oeont« 
C^nfy  V.  Jerrard,  46  Wis,  817;  MilmaulMt  A 
8t.  P.  B.  Co.  V.  EoitatK  Ocvnlg.  «  loi       — 


The  taxpayer  ha*  a  right  to  know  whether 
le  money  ia  to  be  raiaea  for  a  Iwal  purpose, 
or  for  one  altogether  lll^al,  anab^ond  the 


acope  of  the  taxing  power.    Tbe   w^  il 

show  on  its  face  tbat  the  money  is  raised  and 
applied  to  some  lawful  object  or  purpoae. 

SlaU.  Vm-huit.  V.  Saalmann.  37  N.  J.  L.  ISS; 
Stat*.  Hanee,  r.  Sidda.  U  N.J.  L.  130;  Slatt. 
Bangfiari,  v.  SuUnan,  86  N.  J.  L.  90;  StaU. 
Dttmotd  v.  J^b,  84  N.  J.  U  42G;  Btatt,  SUuk. 
V.  Palma;  8B  N.  J.  L,  260;  LouUHOt  *  N.  R. 
Oo.  V.  Ckim.  89  Ey.  081;  FrtAmd  v.  HatHngi, 

Tbeae  worda  "tbe  remainder  of  the  general 
fund."  In  the  charter,  are  to  be  oonslrued  ac- 
cording to  tbe  weli-aettled  maxim  noteitttr  a 
toeiit. 

State,  Ltder^,  v.  Inter  Nalhiua  IrtPett,  Of. 
88  Wis.  S12. 

When  any  fund  ia  aet  apart  for  any  purpose 

must  be  Icept  Intact  for  tbat  po^ioae  and  not 
diverted. 

BlattT.  Eattinat.  11  WU.  448;  BtaUy.  Bth 
itn,  22  Wla,  HfiO;  Stat*.  Brown,  ▼,  BUitin,  11 
Wla.  IM. 

The  city  comptroller  mnst  cooutersign  every 
contract  and  order  entered  Into  or  drawn  t^ 
the  dly,  £nd  without  such  connteraignlDg  the 
OODtrsct  or  order  is  void.  This  he  is  problUled 
from  doing  unless  the  money  Is  provided  for, 
or  a  fimd  on  band  to  wblco  the  contract  ap- 
plies. 

Law*  1891,  chap.  124,8  87;  £m  v.  Saeine, 
M  Wis.  381:  Svptriffr  v.  S&rtlm,  SS  Fed.  Bep. 
Sa7,  24  n.  S.  App.  09. 

The  World's  Fair  alone  Ux  la  void,  and  the 
rule  de  minimi*  Aoa  not  apply. 

Bardim  v.  Oolumbia  Counlg  8iiptrt.  88  Wla. 
446,  14  Am.  Rep.  762;  Bajcfr  v.  Oatunbia 
Oauntg  duper*.  89  Wis.  444;  MiOedgi  v.  CoU- 
man.  47  Wis.  184:  Ca»e  v.  Dean.  19  HIcb.  SS; 
Bitmmghi  V.  Qoff,   64   Mich.   404;  Dtlroit  v 


.  BraiTtard.  22  Conn.  S02;  Lois  v.  PeopU,  8? 

1  887. 

This  court  has  uniformly  held,  as  a  matter 
of  public  policy,  a  strict  rule  in  reaped  to 
special   assessmenla,  and   this   ia   tbe  general 

Litbtmukna  V,  MHwavkee,  89  Wis.  886; 
Mitchell  V.  Milwmkee,  18  Wis.  98;  Eneetandv. 
Miiiraukee.  Id.  412;  Myrick  v.  La  Croue.  17 
Wis.  443;  WelU  v.  Burnkam.  30  Wis.  118; 
Found  V,  Chippetea  Omnty  Super:  43  Wis.  M; 
HaU  v.  Ohippeiea  FalU,  47  Wis.  267;  Dean 
V.  Borehgeniut.  80  Wis.  287;  Gilman  v.  MO- 
vsaviee,  61  Wis.  088;  StaU.  Moore,  v.  Aildand, 
88  Wis.  590;  Beater  v.  AthiaFid^  89  Wis.  28; 
Jjieekmaun  v.  S/i^fpB'"^  Cminlg.  Id.  070. 

The  plaintiff,  and  all  other  persons  assessed 
for  special  benefits,  were  entitled  to  have  notice 
given  to  all  persons  whose  lauds  might  be 
afterwards  included  In  tbe  district,  so  that  tbey" 

'  'it  appear  before  tbe  board,  if  they  wished 


.gk 


»• 


WiscoNsni  BurKKKB  Couxr. 


dedde  that  onl;  tbe  landi  trooting  apoD  the 

Krt  proposed  to  be  improved  were  aciiially 
neOted.      Bat    tbev   coald  not  do  thli  In 
•dTSDce  of  DOtice  sDa  hearing. 

Weiltr  T.  St.  Patil,  S  HIdq.  9S;  Diggii 
Brovn,  70  Cftl.  818;  Moek  v.  Muncie,  B  Ind. 
B8fl:  Davii  v.  LitehflOd,  US  Dl.  818,  21  L.  B. 
A.  568i  SlaU.  8Um,  r.  Otit,  E8  Hinii.  818; 
Mvnicipality  So.  t  for  Opening  Bo^nae 
Street,  7  La.  Ann.  76;  Ooniinmua  Imp.  Co.  v. 
Phelju,  47  Mich.  B9fl. 

Tbe  Btaluie  reqatres,  not  ont;  tbat  tbe  lauds 
benefited  eball  be  aieeseed,  but  tbst  the  board 
shsU  view  the  premiaes. 

Johnum  v.  Uilaaukee.  40  WU.  81S;  Watkint 
V.  ZitUlvKh,  47  Wis.  SIS;  Walkiru  v.  Milwau- 
kee. 62  WiB.  88. 

Of  coune  tlie  boud  must  act  ai  a  body,  and 
not  proceed  from  the  map  or  their  general 
recollectioD  of  the  premises  mdividusl);  gained. 
It  is  &  deliberative  bodjr  and  It  must  act 
together. 

Be  Paradite  Bond,  29  Fa.  20;  MeLellati  t. 
KeanOeo  Oovnt}/  Comn.  31  He.  890;  State  *. 
GoUman,  18  N.  J.  L.  99. 

Tbe  action  of  tbe  board  In  sssesslDS;  dam- 
ages and  beneflla  for  Improvements  Is  judicial 
In  its  naiure. 

State,  Winant,  v.  Crane,  86  N.  J.  L.  804; 
Cooiey,  Tain.  464. 

An  acsesament  for  the  Improvement  of  a 
street  by  wbicb  the  cost  is  asaeaaed  upon  the 
property  bordering  tbe  street  Id  proportion  to 
tbe  frontage  of  each  lot,  nilboal  reference  to 
the  degree  la  which  tbe  different  lota  may  be 
benefited,  is  uaconslitulional  and  void. 

Chicago  M.  Baer.  41  111.  806;  Chicni 
Lamed,  84  HI.  208;  &ate  v.  Budeon,  20  I  .  . . 
L.  105- S(afe,  CvTiTiingham,  v.  Bamiey  Ctmntg 
Diet.  at.  29  Minn.  62;  Slate,  New  Brunmnek 
Briber  Co.,  v.  Gommittioners  ofStrreli  dh  Sew- 
ere.  88  N.  J.  L.  lOfl;  G/iamberlain  v.  Cleveland, 
34  Ohio  Bt  651;  Johneon  v.  Milicaukee,  40 
Wis.  816;  etaU  v.  Jeri^  Citj/.  40  N.  J.  L.  48B; 
Warren  V.  Grand  Haoen,  W)  Mich,  81;  Glajm 
T.  Hart/oTd,  85  Conn.  66;  Seetyt.  FitltburgA, 
82  Pa.  860.  22  Am.  Rep.  780. 

Taxation  to  pay  void  bunds  is  invalid. 

BoDils  like  those  here  In  question  are  gen- 
eral city  bonds. 

Foaler  v.  Superior.  8S  Wis.  411;  B^ard  v. 
Aihland  County,  55  Wis.  145;  Bprinjifield  t. 
Edwardi,  84  111.  827;  Ijiw  v.  }'ei^.  87  111. 
886:  IlomeU  v.  Pt&ria.  90  111.  104;  Prince  v. 
quiney,  106  HI.  138,  44  Am.  Rep.  786;  Drhea 
V.  AUoona,  121  Pa.  401;  Alehiton,  T.  d  8.  F. 
R.  Co.  V.  Woodeock,  18  Kan.  20;  Perrin  v.  Nev) 
London.  67  Wis.  416;  MePherson  v.  Foeter.  48 
Iowa,  48, 22  Am.  Rep.  816;  Carter  y.  Ihibumie, 
85  Iowa.  416. 

In  Pier  t.  Fend  du  Lac,  88  Wis.  470.  tbe 
court  says:  "We  cannot  hold  that  the  rieht 
of  such  appeals  is  an  adequate  remedy  to  tbe 
lot  owner,  or  tbat  tbe  legislature  intended  that 
It  should  coDStitute  his  exclusive  remedy." 

Johntim  T.  Milwau/iee.  40  Wis.  815;  Wa'kins 
T.  ZtiiietuieA,  47  Wis,  618:  Watkint  v.  Milwiu- 
kee,  68  Wis.  98;  Teegarden  t.  Bacinx,  66  Wis. 
646;  HarritiM  t.  M^aaukee,  49  Wis.  847;  Hixon 
V.  Oneida  Cmntv,  88  Wis.  S29. 

The  law  npoa  tbe  question  of  short  limlta. 
tlon  laws  la  perfectly  well  aettled.    A  reason- 
able lime  must  be  given. 
31  L.I1.  A. 


.ai>NvSv..a>w«JI,l&Wii.e6;  Ttrryt.  Amhr- 
sm.OGU.  a  628.  24L.ed.  805;  HMhett.Fitnd 
du  Lae,  7S  Wis.  880;  PerOe*  t.  Watntown.  6 


Baker  t.  Columbia  Covntg  Super*.  89  Wis.  448; 
Bmilh  V.  Sherrv.  64  Wis.  114;  Bh«rry  r.  00- 
m(>K,68Wis.824;  Baton  y.  Mamt«w>e  OiMtnlf 
Supert.  40  Wu.  668;  Byde  v.  Eenoiha  Countji 
Bupen.  48  Wis.  129;  Smith  v.  Morriton,  22 
Pick.  480;  Be  Mou  v.  Xeirton,  SI  Ind.  219; 
Smith  V.  Oeteiand.  17  Wis.  66S. 

Property  ia  specially  beneOted,  wittaiii  the 
meaning  of  tbe  law,  when  tbe  proposed  fm- 

firorement  would  increase  the  value  of  tbe 
and,  relieve  It  from  a  burden,  or  make  it 
specially  adapted  to  a  purpose  which  enhaDcea 
its  value. 

Zipei  r.  Band.  104  Ind.  908;  milg  t.  Chi- 
cago, 148  HI.  90;  OinetnuaU  v.  Batrnhe  (Ohio) 
27  L.  R.  A.  686. 

Local  assessments  may  be  laid  on  property 
specially  beneQied  without  any  constitutiooal 
restriclloQ.  save  that  of  seclion  8  and  ita 
amendment,  article  11.  Aasegsments  are  not 
subject  to  the  constitutional  rule  of  uniformity. 

Cooiey,  Taxn.  pp.  686,  687;  Datrymple  t. 
MUuMUkee.  S3  Wta.  178;  l.Timtden  i.  Crott,  10 
Wis.  282;  BaU  v.  Betioiha,  29  Wis.  599. 

An  assessment  based  on  tbe  contract  prioa 
of  tbe  work,  without  even  a  finding  tbat  the 
contract  price  was  a  fair  priix,  iii  ermneoua. 

Bingc«,an  v  PittAurgh,  147  Pa.  858;  TVao- 
eri  Appeal.  162  Pa.  120. 

An  assessment  of  benefits  ia  void  If  it  rests 
on  tbe  coat  or  tbe  estimated  cost  of  the  im- 
provement, and  not  upon  an  actual  considers. 
tion  or  eslimate  of  actual  beneflls. 

Johneon  v,  Milieau/cee.  40  Wis.  316;  Watkint 
T.  Zmietvaeh,  47  WU.  613;  Btau,  Moore,  v. 
AMand,  88  Wis.  599. 

An  aasefsment  is  void  if  made  arbitrarily 
and  wilbout  view  of  tbe  premises. 

Johneon  v.  Mitiraviee,  and  Wattin$  v.  Ziriet- 
uteh,  tupra;  Waikin*  t.  Milicavkte.  52  Wia. 
08;  Charter  1891,  S  119;  Hertey  v.  Barron 
County  Supert.  87  Wis.  76, 

AsseasmentB  determined  arbitrarily  and  Dpon 
a  false  and  Illegal  basis,  irrespective  of  th6 
actual  benefit  to  each  lot.  are  absolutely  void. 

Wailint  v.  ZTcietuteh,  tupra;  State  v.  Hvd- 
.  .1,  20  N.  J.  L.  104;  Stale  v.  Jersey  City.  38 
N.  J.  L.  410;  aprindield  v.  Sale.  187  111.  360; 
Chicago  V.  Baer,  41  III.  806;  C'lieago  v.  Lamed, 
84  111.  203  ;  Stale.  Cunning'iam,  v.  Barnaeg 
County  Dut.  a.  2i  man.  9i;  Warren  i.  Grand 
Haven,  80  Mich.  24. 

Meesre.  Roa«,  Dv^er,  A  Hsjiiahi  H.  H. 
Iir»eei  and  H.  C.  Slo*n  for  defendants. 

NewmAO.  J.,  delivered  tbe  opinion  of  the 

The  point  made  against  tbe  general  tax  ia 
ot,  Indeed,  that  it  whs  not  authorized  to  be 
levied  at  all,  but  that  it  was  not  authorized  to 
be  levied  In  the  manner  In  which  it  was  levied. 
lor  unless  the  Item  criticised —that  is,  the  ilem 
'161,000.  general  fund"— should  be  included, 
with  a  detailed  statement  of  tbe  items  which 
enter  into  it.  In  the  general  statements  required 
'  he  made  and  filed  by  tbe  board  of  pubth 
|{send  by  tbecity  comptroller.  It  is  urged 
that  this  detailed  ■tatemeat  Is  a  necessary  pt^ 
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Haixs  t.  DoDsua  Coumt. 


KqnWte  to  •  TsHd  lerj  of  the  dtj'a  Uxn. 
'Fbe  statute  -which  anlhorizea  Ibe  levj  of  tlie 
city's  tkzes.  sad  whicb  dtrecls  tbe  nuumerof  this 
teTj,  b  Mctloa  lOS  of  tbe  cil;  chatter,  which 
ta  chapter  134  of  the  Laws  of  IBSl.  The  sec- 
tion reads  m  followt:  "On  or  before  the  Sitt 
dij  of  October  ia  each  ;ear  tbe  board  of  pub- 
lic worka  afaall  file  with  the  city  clerk  a  de 
tailed  ■tatement  of  the  amouot  of  moiiej  that 
will  be  required  for  the  ensuing  fiscal  year  Id 
tbrir  deparlmente,  aod  Ibe  city  comptroller 
shall  likewise  file  a  BtatemeDt  of  tbe  amount 
required  by  tbe  police  department.  Are  depart- 
meDt.  and  the  remainder  of  the  general  fond, 
■od  for  the  propose  of  paying  jptereit  for  tbe 
EDSQiag  year  on  the  public  debt  end  5  percent 
of  the  principal  thereof.  Tbeciiyclerk  shall, 
not  later  than  Ibe  second  Tuesday  uf  October, 
place  sach  eslimales  before  the  city  council  for 
(heir  considenitioQ,  and  tbe  council  shall  there- 
upon, by  resolution,  levy  sucb  sums  of  money 
at  may  be  aufflclent  for  the  several  purposes  for 
which  taxes  are  aatborized,  not  eicei^ing  the 
limit  provided  by  Ian,  and  in  making  such 
levy  they  shall  take  iulo  conslderatinn  tbe  esti 
maied  amount  that  will  be  received  by  the  cily 
daring  tbe  fiscal  year  from  licenses."  This 
section  evidently  contemplates  tbit  a  fund 
•hall  be  raised  In  the  nature  of  s  general  fund, 
and  which  it  will  not  be  a  misnomer  to  call  the 
"general  fund,"  for  It  speaks  of  tbe  "remain- 
der of  the  general  fund."  And  in  other  sec- 
tions the  charter  sprskB  of  payments  to  be 
made  out  of  tbe  general  fund,  Sections  118, 
125.  Tbe  section  seems  to  contemplate  that  at 
least  the  amounts  required  by  the  police  de- 
partment and  fire  department  are  parts  of  the 
fnnd  denominated  the  ''general  fund,"  for  they 


other  purposes  for  wbicb  taxes  may  be  lawfully 
levied  which  would  seem  sppropiialely  to  come 
within  the  designation  of  "general  fund."  tlucb 
are  moneys  for  the  payment  of  BalaHea  to  city 
(^cers.theespeQsesoftbGbeaUbdepariineDt.of 
city  bospitais.of  lighting  and  cleaning  streets, of 
caring  for  tbe  sewers,  and  many  other  like 
purposes.  But  it  was  conicmplared  that  the 
ciiv  comptroller  should  make  and  file  an  estl- 
mate  of  tbe  entire  amount  of  moneys  needed 
to  be  levied  for  such  general  fund.  Tbe 
charter  only  requires  the  statement  to  specify 
ihe  amount  required.  It  is  not.  in  terms  si 
least,  required  to  specify  in  detail.  Nor  is  it, 
in  terms  at  least,  required  thai  the  common 
council  specify,  in  detail,  tbe  items  which  go 
to  make  up  Ibe  sum  which  it  levies.  Nor  is 
it  In  terms  limited  by  the  amount  estimated 
by  the  comptroller.  But  It  is  directed  to 
"  levy  such  enms  of  money  as  may  be  suffl- 
cjent  for  tbe  several  purpoaei  for  which  taxes 
are  authorized,"  up  to  the  limit  provided  by 
law.  This  seems  to  confide  to  the  judgment 
■Bd  discretion  of  the  common  council  to  levy 
■uch  sums  as,  in  ita  judgment,  are  sufficient 
for  all  tbe  several  purposes  for  which  Uses 
may  tie  raised,  uncontrolled  by  tbe  estimates 
of  the  board  of  public  works  and  the  city 
comptroller.  It  would  seem  that  the  sts' 
ments  of  these  officers  are  designed  for  aidi  . 
Ibe  judgment  of  tbe  common  council,  ratber 
than  for  llmitationa  upon  its  power.  This 
TiPw  seems  to  be  re-enforced  by  section  112  of 
91L.  R.  A. 


personal  property,  and  levying  and  collecting 
taxes,  shall  be  deemed  directory  only,  and  no 
error  or  laformallty  in  the  proceedings  of  any 
of  the  offlceif  entrusted  with  the  same,  not  af- 
fecting the  substantial  justice  of  tbe  tax,  shall 
vitiate  or  In  any  wise  affect  tlte  Talldity  of 
such  tax  or  assessment."  It  does  not  appear 
that  a  larger  sum  or  sums  were  levied  than 
-'ere  sufficient  for  the  several  purposes  for 
'hich  taxes  were  authorised,  nor  that  any 
error  or  lotormallty  iDlervened  affecting  the 
substantial  justice  of  the  tax;  and  while  it  is 
realized  that  there  are  too  few  safeguards 
around  this  power  of  levying  municipal  taxes, 
and  that  it  is  a  power  liable  to  be  abused,  anil 
which,  very  likely  is  aften*abused,  no  doubt  it 
is  a  suBject  dif&cuU  of  adequate  regulation. 
This  regulation  is  within  the  province  of 
the  legislature,  not  within  that  of  tbe  court. 
The  court  can  only  enforce  the  law  aa  it  Is 
written  by  the  legislature.  And,  even  if  the 
court  should  be  of  opinion  that  tbe  manner 
of  the  levy  of  this  particular  tax  waa  ao  Irregu- 
lar aa  to  lender  the  levy  void,  still,  unless  it 
shall  also  appear  that  the  tax  is  excessive  or 
unequal  ano  unjust,  so  as  to  affect  its  substan- 
tial justice,  a  court  of  equity  will  not  inter- 
fere to  declare  it  invalid  or  to  restrain  ita  col- 
lection, without  payment  of  tbe  lax.  Fifietd 
T.  Marinette  Ouvntti.  63  Wis.  SSH;  Witenmiin 
C.    S.    Co.    V.   Aihland  County,   61  Wis.    1. 

□  ground  is  apparent  on  which  tbe  plain- 

au  be  relieved  from  the  payment  of  this 

tax asa  condition  of  tbe  relief  which  he  seeks. 
Tbe  special  assessments  for  street  improve- 
nents  were  all  made  in  the  same  manner,  and 
ill  have  a  common  vice.  Both  charters  un- 
der which  they  were  respectively  made  pro- 
vide that  the  benefits  shall  be  caargeable  to 
the  lots  or  parcels  to  be  assessed  ''In  propor- 
tion to  the  beDeflla  secured  thereto."  All  of 
these  assessments  were  made  by  the  frontage 
rule.  In  each  case  the  whole  amount  of  beur 
efits  to  be  asMssed  for  the  entire  improvement 

divided  by  the  number  of  feet  fronting  on 
.  improvement.  This  found  the  benefit  ac- 
cruing to  each  separate  front  foot  fronting  on 
the  improvement.  Tbe  beneflt  to  each  front 
foot,  so  found,  multiplied  by  the  number  of 
front  feet  in  each  parcel,  produced  the  benefit 
which  wasa3>ie3Hed  against  sucb  parcel.  This 
BD  called  "  assessment "  was  made  in  the  office 
of  the  city  eocineer,  and  without  actual  view 
and  consideration,  t^  the  Itoard  of  public 
works,  of  the  benefits  actually  accruing  to 
each  parcel  by  reason  of  the  improvement.  It 
is  fundamental  that  the  assessment  of  benefits 
sbnll  be  made  by  the  rule  of  apportionment 
prescribed  by  the  charter;  and  where  the  rule 
of  actual  benefils  is  tbe  rule  prescribed,  be  in 
these  charters.surb  beneflt.i  can  be  assessed  only 
upon  ao  actual  viewof  all  ibe  properly  in  the  as- 
BeBsmeotdiatrlct.  and  an  impartial  comparison 
and  estimation  of  tbe  benefits  actually  accruing 
to  each  parcel  from  the  improvement;  and  it 
muel  be  made  to  appear,  affirmatively,  that 
the  a»iBes8ment  has  been  made  in  substantial 
compliance  with  the  sutbority  given  by  llie 
charter.  JiAnxm  v.  Htlirauiree.w  Wis.  815; 
WatlrittM  V.  Zirielvieh,  47  Wis.  S13;  Lie><fT- 
tnoTM  V.  Miltpaukee,  89  Wis.  SM,  and  cases 
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sctotti  view  of  Um  premlBci  to  be  auemsd,  of 
the  beneOu  acta»lly  ftccrulng  to  tbe  pmnlaer 
by  the  improTement.  Tbfs  miut  have  ttalod, 
in  the  flnt  InstaDce,  upon  the  Judgment  uid 
conscience  ol  Ibe  commiasionen  of  public 
work*,  wbicb  we  could  not  properly  bare  re- 
viewed; thai  would  have  been  for  the  conimoD 
council  flntly,  and  for  the  circuit  coart  »bo- 
ondly.  But  we  can  require  the  apparent  exer- 
cfie  or  sucb  judgment  and  coDBCience,  Id  an 
appaTrntl;  fair  and  juat  aaaesament,  made  un- 
der tlie  condition*  of  the  atatule,  bj  the  board 
of  public  works,  aa  a  condition  precedent  to  a 
valid  charge  upon  the  property  aisened  for 
the  Improvement  And  where  It  la  apparent 
that  tfaere  waa  none  inch,  It  la  our  duty  to 
hold  Invalid  the  attempt  to  charge  the  vrop- 
titj  liable  to  ■aaeaament."  In  Lt^ermann  v. 
Mtlteo'UkM,  Ok  court  sajs:  "  The  useeameDt 
must  ahow  upon  Ita  face  that  the  board  baa 
conaldered  and  paased  npon  all  queslioni 
made  material  bj  tbe  statute,  and  the  results 
at  which  tbey  have  arrived.  That  wblcb  the 
law  regatda  as  ol  the  iubelance  of  the  pro- 
ceedlDg,  we  cannot  treat  aa  immaterial,  — 
can  preaompUona  supply  its  place.  .  .  . 
must  tbecefore  bold  that  the  assessmen 
queatlon  la  Told  on  Ita  face,  for  a  falluie  to 
show  afflrmatlrely  Uiat  It  waa  made  In  con- 
formity with  the  authority  conferred  upon 


_. it  shall  be  according  lobene- 

flts  accruing  to  each  parcel,  so  aasexsment  by 
the  frontage  rule  does  not  show  afflrmntively 
a  compUaoce  with  tbe  statute  Wlille  such 
an  aasesement  la  not  necesaarily  erroneous,  it 
is  presumed  to  be  so,  unless  the  return  nhowa 
that  the  board  has  oonaidered  tbat  matter,  and 
And  that  tbe  benefits  are  In  the  proportion  of  tbe 
frontatce  of  each  parcel.  SlaU  v.  Bvil*»n,  29 
N.  J.  L.  104;  StaU  V.  Jeney  City,  88  N.  J.  L. 
410;  (TBeOiey  v.  Kingiton.  114  N.  T.  489; 
^/ringfield  v.  8nh,  tvpra. 

It  ts  evident  that  these  asseuments  each  fall 
to  show  upon  their  face  that  tbe  statute  which 
authorized  them  was  complied  with.  Hence 
they  most  be  held  to  be  void. 

The  plaintfff'a  land  waa  not  liable,  at  all, 
to  aasesiment  for  tbe  Qrand  avenue  improve- 
mem.  It  did  notfroot  or  abut  on  tbat  im- 
provement, and  so,  under  tbe  charter  of 
1889,  was  not  in  tbe  sssesameat  district. 

The  assessments  for  paving  Belbnsp  ave- 
nue, and  for  the  gradinft  of  Hill  and  Ritchie 
avenues,  were  made  after  Ibe  enactment  of 
the  charter  of  1891.  The  former  charter  had 
constituted  the  frontage  upon  tbe  Improve- 
meotaa  the  district  upon  which  beneflta  were 
to  be  aaaeiwd.  The  new  charter  formed  no 
assessment  district,  but  declared  the  cost  of 
the  improrement  to  be  "  chargeable  to  the  lots 
and  paircdB  of  land  benefited  thereby."  The 
purpose  of  this  change  Is  manifest.  It  is  fair 
and  Just  tbateach  parcel  of  property  benefited 
\)j  tbe  fanprorement  Aall  bear  lis  proportion- 
ate ^are  of  tbe  burden.  It  Is  a  matter  of 
common  knowledge  that  property  lyiug  In  the 
81  L.  K  A. 


froutlDg  upon  or  directly  contlguona  ta  them. 
Theia  necessarily  devolved  upon  tbe  botttd  ot 
paldio  works  the  dntv  to  ascertain  and  deter- 
mine  wbst  parcel*  of  land  wen  or  would  be 
ben^led  by  the  Improvement,— In  effect,  to 
determine  tbe  aasessment  dtsMct  It  vu  Ibe 
duty  ot  that  board  to  Include  wltbln  the  llmlta 
of  UK  asKssment  dlatrkt  all  parcds  ei  laud 
which,  in  Its  Judgment,  falr^  exerdsed, 
would  be  beneflled.  In  the  case  of  these  last- 
named  asacsameota  the  board  of  pablic  worka 
entirely  dlsr^arded  this  provisioa  of  the  new 
charter,  and  levied  tbe  amessmeDts,  as  heteu^ 
fore,  upon  tbe  property  ftoniing  tbe  ImiMovi^ 
ment  only;  and  it  in  no  way  appears  that  tha 
board  considered  tbe  matter,  or  aetermined,  in 
tbe  exerdae  of  Its  Judgment,  tbat  no  other 
property  would  be  benefltMl.  Bo  wide  a  d«- 
partuie  from  the  rule  of  the  statute  csonot  ba 
without  Important  effect  npon  the  validity  of 
the  assessment  An  asaeaament,  under  thla 
statute,  which  does  not  distribute  the  burden 
fairly  upon  all  the  proper^  benefited  by  the 
Improvement,  cannot  be  Just  and  equal.  WhUa 
mere  errors  of  Judgment  do  not  inralldale  It. 
It  must  appear  to  be  a  fair  attempt  at  com- 
pliance with  the  etatute.  As  suKgealod  bf 
Byan,  Cb.  J.,  in  J^hiuonr.  JAtoaiiMS,  utpra, 
the  court  may  and  should  require  an  ^parent 

eiercise  of  ■*"-    '■■■ — ' ' " 

tbe  board  o..   ^ ,  _ ,_ ^ 

fair  and  just  assenmeot.  In  oonformi^  wlUt 
tbe  direciions  of  the  statute.  An  Intentional 
omission  from  tbe  aaseeament  of  property 
benefited  mutt  necessarUy  make  tbe  aMeasnaent 
unequal  and  unjust  Wiet*  T.  JftllMutM,  10 
Wis.  243-SM.  Theae  asaeaameeta  were  made 
In  entire  disregard  of  tbe  statute,  and  are  pr^ 
Bumed  to  be  unequal. -and  ttant  Ibe  Inequtil^ 
is  sufficient  to  justify  the  lalerference  ot  a 
court  of  equi^.  ficwson  v.  UoAmt&r,  VJ  N. 
Y.  (128.  rm,  S87;  Be  Nem  Ttrh  Proltdani  B. 
Public  Sdiaei,  7S  N-  T.  894.  And  becaosa 
the  defects  go  to  the  very  foundation  of  tbe 
aaaeasment,  and  moke  It  neccaaarliy  unequal, 
the  pMntiff  is  not  required  to  pay  his  pro- 
portion of  the  asaeaament  u  a  coodltlon  ot 
relief,  ffauan  v.  BothetUfr  mvra;  ManA  r, 
Clark  County Suven.  4S  Wti.  002;  VtggtaT. 
Eaii  Claire,  81  Wis.  SM. 


provementaod  tbe  gradina 


Iknap  avmae  im- 
of  rtmnd  a^.uue, 
an  toMlm  Tove- 
menl  bonds  upon  the  aseesen  cts.  T.iis  it  la 
authorized  by  the  diarter  (g^  LI,  1S3'  to  do  aa 
sooQ  as  tbe  amount  of  benefits  duii;;eable  to 
the  real  estate  has  been  "fii  ally  de'trrmlned," 
and  the  contract  fordoing  the  wj.k  has  been 
let,  after  giving  thirty  A»Mf  noti  v,  by  publi- 
cation In  a  newspaper,  cf  Ita  lnti:ntfon  tolsaue 
such  bonds,  ana  for  (onectlng  It  from  the 
property  assessed,  bry  Ditalinenta,  aa  spedal 
(g  186).    The  diartar  (g  18?)  also  provide* 

"  no  action  shall  ba  maintained  to  avoid 

any  ot  the  special  awMamenta  of  [orT]  taxes 
levied  pursuant  to  the  same,"  after  ancb  tm- 
provement  boada  bave  been  Issued;  and  tbat 
"said  bonds  sb all  be  coecludve  proof  of  tha 
igiilarlty  of  all  proceedings  upon  which  tha 

iniB  ara   haawl  ''     Tha    rlirht    in   niijullnn   tlm 


flATBs  T.  Douflus  Coonr. 


Ml 


tioD  &  piHcnUd  whether  the  riglit  of  t 
owoer  to  contest  the  valfdlty  of  tbeae  iNe 
I  be  lawfully   taken   away  by  g 


•bort  a  limttalloa,  by  a  statute  which  pto- 
Tidee  for  do  actual  notice.  The  aseaBtnenta 
of  beoeflts  roost  be  floally  complete  before 
(be  coabacl  for  doing  the  work  can  be  let. 
s  127.  The  cootract  may  be  IH  after  pub- 
ilcatfoo  of  noUce  for  bide  for  one  week.  Af- 
ter tbe  cODlract  haa  been  let.  tbe  ImproTement 
bonda  may  be  iasued  after  thirty  davs*  no- 
tice by  pvblicatloD  to  a  aewspaper.  Ho  ae- 
toal  DOtlce  la  proTlded  for.  and  the  bonds  roar 
be  iwned  beiore  the  work  has  oommenced. 
tio  that.  If  the  si&tute  ia  sustained  a*  a  valid 
HmltatloD,  its  bar  may  be  complete  wilblD 
forty  daya  af ler  the  lasessmeDt  is  floally  det<-r- 
mioed,  and  regardJees  of  the  fact  wbeiher  tbe 
owner  haa  acquired  actual  knowledee  of  tbe 
proceeding*  agalnat  his  propertT.  Tbeae  are 
proceedinga  whereby  property  u  to  be  taken 
in  intitum.  Ko  man's  property  can  be  law- 
fully taken  or  taxed  but  by  doe  and  regular 
proceaa  of  law;  nor  forfeited  except  t^  bis 
own  otniseion  aeasonsbly  to  assert  his  nght 
It  has  been  already  demonstrated  that  these 
aaseaament  proceeiUDga  are  not  due  process  of 
bw,  and  arc  Invalid  to  deprire  tbe  plalntill  of 
his  pToperlv.  Bo  the  plamtlfTa  property  has 
not  been  effectuallr  taken  by  tfaeH  proceedlnjre 
trnleas  tlte  plaintiff  baa  debarred  btmielf  from 
conlestlng  the  Talidlty  of  tbe  proceedlnga  by 
his  own  laches;  and  this  depends  upon  the 
validity  of  Utie  statute  as  a  statute  of  limita- 
tion*. All  Btatntes  of  limitatioa  proceed  upon 
tbe  theory  that  tbe  party  has  forfeited  bis 
light  to  assert  bis  title,  li^  the  law,  by  lap^  of 
time  and  omisslun  to  assert  it  This  neces- 
sarily presupposes  that  a  full  and  fair  oppor- 
tonity  has  been  afforded  liim  to  try  bis  right 
inthecourts;  foritcannot  justly  beconsidered 
that  he  Is  In  default  and  larbes  until  such  just 
«|i>portanity  baa  been  afforded  him,  and  lie  bss 
failnJ  to  avail  bimielf  of  It.  Any  attempt  to 
cut  off  bis  rlgbt  without  bavlog  aSorded  him 
snch  just  fand  reasonable  opportunity  is  not 
properly  a  statute  of  limiiatioos  at  all.  It  sav- 
ors ratber  of  apoliadou  and  plunder.  Cooley, 
Const.  Lim.  6th  ed.  449.  No  doubt  under  a 
statute  which  provides  for  actual  notice  to  tbe 
owner,  a  aborter  limltatlou  could  be  held  rea- 
tonahle  than  wbere  constructive  notice  only  Is 
provided.  Umler  Ihii  atalute.  many  an  onncr 
may.  without  fault,  be  witliout  actual  knowl- 
edge of  the  pendency  of  proceedings  against 
hit  propertT,  umll  the  bar  of  this  statute  has 
foreclosed  ^ia  right;  and  this  may  all  well 
happen  before  any  work,  such  as  might  arrest 
tbe  attention  of  resident  owners,  ii  actually 
commenced   under  the   conlracl.      It  Is  not 

Siestioned  that  alt  the  proceedlnga  relating  to 
e  assessment  may  be  supported  on  notice  by 
publication  only;  but  tbe  fact  that  the  notice 
provided  for  is  constructive  only  is  an  element 
proper  to  be  considered  in  delennining  whether 
the  time  limited  affords  ressonsble  opportunity 
(or  the  owner  to  assert  his  right.  No  doubt 
tuch  time  should  be  allowed  as  would  give  a 
leasoaable  chance  to  acquire  actual  knovvledge 
of  tbe  pendency'  of  proceedings  agaluat   his 


No  absolute  rule  can  be  laid  down  as  to  what 
length  of  time  will  be  deemed  reasonable  for 
the  goremment  of  all  caaes  alike.  DlfTerent 
drcamstances  require  different  rulM,  What 
would  be  reasonable  in  one  class  of  case* 
would  be  entirely  unreasonable  In  another. 
WJueitr  V.  Jaekion,  187  TJ.  B.  24S.  2G5.  84  L. 
ed.  609,  603.  While  It  Is  no  doubt  convenient 
and  desirable,  on  tbe  part  of  tbe  municipality, 
that  all  questions  in  reapect  to  the  vallaity  of 
such  proceedings  shall  be  put  at  rest  as  aoon  •■ 
may  be,  still  there  is  no  soch  eiigencr  sa  to 


advantage  taken.  Tbe  time  allowed  ihoul  J  bs 
ample  to  aCord  a  reaaonable  piobatilllt^  that 
he  would  become  Informed  ot  tbe  proceedings  ' 
agMiist  hi*  property,  and  be  fairly  able  to 
assert  bis  rigbl,  before  It  la  finally  barred.  It 
la  considered  Uiat,  plalnlv,  this  statnte  does 
not  aSord  such  reaaonable  opportanity,  anid 
cannot  be  iostained  at  a  valid  limitation.  A 
abort  statute  of  limitation  is  not  an  allowable 
substitute  for  due  prooess  of  In  »-.  It  is  utterly 
subversive  of  that  constltuiionil  protection  to 
private  rights  of  property.  Tli>-  fact  that  such 
short  limitations  bave  been  si>''  lined  by  some 
courts  does  not  persuade  tbe  court  that  thej 
are  just  and  supportable  on  principle. 

But  it  Is  said  the  plaintifTs  remedy  Is  Ibulted 
to  an  appeal  from  the  asseasmenL  It  Is  true 
that  an  appeal  Is  given  to  the  owner  who  feels 
aggrieved  by  the  oetermiQatlon  of  the  board  of 
public  works;  but  thla  appeal  does  not  stay 
the  progreaa  ot  the  work  if  the  coulract  has 
been  let,  nor  the  issuing  of  the  certlQcate 
against  the  lot  for  the  bencott  tasBHed;  and,  la 
case  the  appcllnnt  succeeds  on  hJs  appeal,  the 
only  remedy  given  him  is  that  "  the  difference 
betweeo  tbe  amount  charged  In  the  oertlflcate 
so  issued  and  the  amount  adjudged  to  be  paid 
as  beneflls  accruing  to  the  real  estate  described 
In  tbe  cerllflcale  shall  be  paid  by  the  city  out 
of  the  geneml  fund."  Bection  12B.  It  Is  also 
declar^  that  tbe  appeal  SO  given  "  shall  be  tbe 
only  remedy  of  tbe  owner  of  any  parcel  of 
laud  ...  for  tbe  redress  of  any  grievance 
be  may  have  bv  reason  of  the  making  of  such 
Improvement.''^  Bection  126.  It  is  Obvious  that 
upon  this  appeal  only  tbe  ptttper  amount  c4 
benefits  to  tbe  particular  lot  can  be  InveMi- 
gated.  No  remedy  appropriate  to  sny  otber 
wroog  ia  given.  It  furnishes  no  remedy  by 
which  to  avoid  an  unequal  and  void  assois- 
meut.  Clearly,  the  appeal  is  no  adequate 
remedy  for  tbe  lot  owoer  in  this  case;  and  It 
will  not  be  presumeit  that  the  leglsisture  in- 
tended the  appeal  given  to  be  the  escluaive 
remedy,  except  ss  to  matters  which  can  be 
riilressed  upon  the  appeal.  Pier  v.  FoniidH 
Lac.  38  Wis.  470. 

The  Columbiao  Fair  stone  tax  was  altogether 
tin  authorized  and  void. 

It  was  error  to  limit  the  amount  of  costs  to 
be  recovered  to  $30.-  The  court  had  exhausted 
Its  power  over  tbe  oiatter  of  the  coats  when  It 
bad  determined  that  the  plaloliff  should  n- 
cover  them.  Tbe  law  determines  their  amonot 
Rev.  Stat  2818,  subeec.  7;  Id.  g  8031;  Be  Oar- 

rofft  wm,  SB  Wis.  sas. 

The  judgment  should  be  reversed  on  boUi 


ogle 


WUOOKOIR  SDPBEU  COUBT. 


Daa, 


Uie  eatn  of  $4,497.80,  tor  taxes  and  asaessment 
conceded  by  botb  pnrtleB  to  be  vslld, — In  all, 
tbe  sum  of  $4-668.80,  wilb  leRsl  intereat;  that 
U,  njLh  lolereBt  at  (he  r&te  ot  T  per  cent  per 
BQDum  up  to  Marcb  27, 1898,  and  6  per  cent 
per  BODUm  thereatter  op  to  the  time  of  pa;- 
mPDt  (Pieree  v.  SeAutt,  20  WU.  424i  BiaU  t. 
CueniheT,  67  Wis.  67G).— tbe  tax  certlQcate 
■<.d  the  aeveral  «pedal  asgeMmeota,  bereby  de- 


clared Toid;  and  tbe  tax  foi  the  ColombiiB 
Fair,  abould  be  Tacaled  and  aet  aaide. 

lieiudffmtnt  tf  Uu  Oireuit  Omtrf  m  rataritd 
on  both  appeait,  and  the  caoae  teniaDded,  with 
directions  to  render  a  Judgment  in  accordance 
wilb  this  oplDioD. 

M>r»h».ll.  J.,  took  no  part 

PeUtion  for  rehearlog  denied  March  10, 1880. 


CALIFORNIA  8UFREHB  OOUBT. 


arace  B.  LEWIS,  AppL. 
Joeepb  T.  TERRY  et  ai.,  RttpU. 


...Oal... 
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One  who  aslls  ft  fitUiuc  b«d,  repr«««iit- 

iuC  It  to  be  aftb  for  uas  vb«n  he  knows  it  to 
be  dangerous.  Is  liable  for  Injuries  caiued  bf  the 
delecu  In  the  bed  to  any  peraon  who  usee  It,  nl- 
tboush  there  ma;  be  no  privity  at  oontract  be- 

asauary  a.  inu 

APPEAL  by  plaintiff  from  a  Jiidmnent  of 
tbe  Superior  Court  for  the  City  and  Counly 
of  San  Francisco  In  favor  of  defendants  in  an 
action  brought  to  recoTcr  damages  for  personal 
Injurlea  alleged  to  have  been  caused  b;  a  defect 
Iq  furniture  sold  by  defendants  under  a  war- 
ranty of  fitness  for  tbe  use  to  which  it  was  to 
be  applied,     BrMned. 

The  facts  ue  stated  lo  the  ComniiBsf oner's 
opioioo. 

Mettrt,  Clement,  C»nnan,  Kline,  ft 
StrsbdU:r>  for  appellant: 

Wbere  a  maoufactuier  sells  an  article  which 
Is  so  defectively  constructed  a^  to  render  it 
dangeroua  lo  human  life,  and  a  tblrd  person  is 
injured  by  reason  of  such  defective  conairuc- 
1lon,  Ihe  manufacturer  is  liable  In  damages  lo 
such  third  person  tor  his  Injury,  for  tbe  reason 
that  a  duty  devolves  upon  the  manufacturer 
toward  third  persons,  independeotly  of  any 
privity  of  contract,  to  use  care  in  Ihe  construe. 
tion  of  such  article;  and  this  rule  applies  to 
veodnrs  baving  knowledge  of  the  defects, 

l/eaven  ».  Ander,  L.  R,  11  Q.  fi.  DIv.  5M; 
ThomoM  V.  WiTieAaUr,  6  N.  T.  897,  87  Am. 
Dec,  4S5;  Coughlry  v.  Olc^  WooUn  Co.  B8  N. 
Y.  134,  16  Am.  Rep.  887;  Dtelin  v.  fimHh,  89 
N.  Y.  470,  43  Am.  Rep.  811;  WfUing^n  v, 
Ihmner  Eennetie  Oil  Co.  104  Maes.  6i:  Banidion 
V.  Ji/ic/ioU,  11  Allen,  619;  McDonald  v.  SnelUng, 
14  Allen,  390,  92  Am.  Dec.  768;  Norton  t. 
Seieaa.  106  Mass.  143,  6  Am.  Rep.  298;  Etkint 
V.  MeKean,  79  Pa.  493;  Eovrigan  v.  Nuwell, 
110  Haag.  470;  Wbittaker's  Smith.  Neg.  pp. 
10-17.  note;  Callahan  v.  Wame.  40  Mo,  181; 
Tbomp.  Nee,   V-  !^.  §  2;  Sbearm.  &  Redf, 


n  Uatribty  tn  third  pereonB  for  sale  at 
tldle.  see  sIho  Bohubert  v.  J.  B.  Clark 

Oo.  (Minn.)  IS  U  IL  A.  BIS:  Helzer  v.  Klusslaud  A  D. 

Hfg.  Oo.lKo.lUI.  B.A.BEl;also.  astoBBleof  ten- 

ceroua  food  or  dragr,  sea  fwt*  to  Graft  v.  Parker 

iHlOh.)  n  I..  &  A.  lA 
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Neg,  4th  ed.  $  117;  DavUt.  Quamieri,  4S  Ohio 
St.  470;  Flut  T.  HoOenkemp,  18  B.  Hon.  219. 

Reapondeats  are  liable  for  tbe  iojary  com. 
plained  of  because  of  their  false  repreaetitatloiis 
as  to  the  safety  of  the  bed. 

Langrtdge  v.  Zetjr,  2  Mees.  ft  W.  Sift,  I 
Ueea,  &  W.  SS7;  Sbearm.  A  Redf.  Neg.  4th  ed. 
g  117;  Wellington  v.  Downer  Keroterte  OH  Co. 
lupra;  Heiter  v,  Kingiland  A  D.  Wg.  Co.  110 
Mo.  005,  15  L.  R  A.  831;  1  Wait.  Act.  &  Def. 
pp.  187,  183, 

Mr.  Oeo^e  E.  Lawrence,  for  respond- 
ent: 

Without  the  warranty  or  representations  de- 
fendants would  not  be  liable  to  their  vendees. 

Civil  Code,  %  1704. 

The  principle  applying  would  be  that  at  ea- 
teat  emptor. 

Civil  Code,  g  1767;  Johtuon  ^  Pneen,  H 
Oal.  179;  Bf^nt  v.  Janttn.  60  Cal.  624. 

This  action,  being  based  upon  Ihe  contract, 
cannot  be  maiotaiued  for  the  reason  that  the 
complaint  shovrs  there  was  no  privity  of  txin- 
tract  between  plaintiff  and  defendants. 

Winterboltom  v.  Wright,  10  Mees.  4  W.  109; 
Loiee  V.  CluU,  61  N.  Y.  494.  10  Am,  Rep.  688; 
rj>op  V.  LitdiJUid,  42  N.  Y.  851,  1  Am.  Rep. 
548;  Jmut  v.  George.  61  Tex,  845,  48  Am.  Rep. 
380;  Bvrdiek  y.  OhtaiUe,  26  Ohio  St.  803.  20 
Am.  Rep.  767;  Maguire  v.  Magee.  32  W.  N.  C. 
159;  A«al'cr  v.  Harvey,  40  Mich,  518;  NationeU 
Sav.  Bank  v.  Ward.  100  D.  8.  186,  25  L.  ed. 
631;  Deford  v.  State.  80  Md,  1SG;  Marvin  8af» 
Co.  V.  Ward.  48  N.  J.  L.  19;  Sproul  v.  Hem- 
mingaap.  14  Pick.  1,  25  Am.  Dec.  860;  Mann 
V.  Chicago.  K  I.db  P.  S.  Oo.  88  Mo.  SSO; 
Lampert  v.  Ladedt  Oatlight  Oo.  14  Mo.  App. 
876;  Cordon  v.  Livingston,  13  Mo.  App.  267; 
Eoddyy.  Miuouri  F.  ft.  Co.  104  Mo,  284.  12  L. 
R.  A.  748:  Blakenu/re  v,  Bristol  <*  B.  R.  Go.  8 
El,  &  Bl.  1035;  Curtin  v,  Somertet,  140  Pa,  70, 
13  L,  R,  A.  332(1891);  Hapion  v.  CubiU.  9 
Mees.  &  W.  710:  Marvin  Sitfe  Co.  v.  Ward,  46 
N,  J.L.  19;  Niekeraon  v.  Bridgeport  Bgdrav,lia 
Oo.  46  Coon.  84,  38  Am.  Rep,  I;  DavU  v.  Clin- 
ton, Waterviorlct  Co.  54  Iowa,  59,  87  Am.  Itep^ 
185;  1  Tbomp.  Neg.  pp.  233-288;  Wbart.  TS.-g. 
3d  ed,  pp.  867-869;  Botaell  v.  Laird.  8  Cal.  469, 
68  Am.  Dec,  845;  Fanioyy.  Bealet,  29  Cal.  849; 
A&anyy.  Gunliff,2S.Y.\l\;  BaOq/y.  Stm 
York.  8  Hill.  681. 

Tbla  action  cannot  be  maintained  on  the 
ground  of  negliKence  for  the  reason  that  dan 
is  an  essential  element,  and  defendanta  owed 
DO  duty  to  plaiDtitt. 

Sbearm.  &  Redf.  Neg.  4lb  ed.  g  8;  JKitfMel 


..CoCH^Ic 


Lkwis  v.  Tkrbt. 


Sae.  Bank  t.  Ward,  100  U.  S,  195,  25  L.  ed. 
«21;  Lmm  t.  Ctult,  SI  N.  T.  494,  10  Am.  Rep. 
038:  Manin  Safe  Co.  v.  Ward,  48  N.  J.  L.  IS; 
Sieksnon  v.  Bridgeport  BydravUc  Oo.  48  ConD. 
9*.  33  Am,  Rep,  1;  Winterbottom  y.  Wright,  10 
■en.  A  W.  IDS;  Heawn  t.  /Vnfl»-,  L.  R,  9  Q. 
R  DiT.  802,  L.  B,  11  Q,  B.  IMv.  B08;  Thomat 
t.  WinAuter.  6  N.  T.  897,  67  Am.  Dec  466; 
Artin  V.  Somenel.  140  Pa.  80, 12  L,  R.  A.  893; 


a  breacb  of  contract  canoot  be  brought  by  any 
penon  not  a  parly  to  tbecoDtract,  even  ttaonKD 
K  be  pmentMl  in  tbe  fonn  of  an  actloa  for  tort, 

Langmeia  ■,  Halliday,  6  Eich.  781, 

Tbla  foldlDg  bed  cannot  witb  any  regard  to 
the  accatale  use  of  lanfpiage  be  termed  a  dao- 
seroiiB  iDatrumeTit. 

Loop  V,  LitefifitUl,  43  N.  T.  351,  1  Am.  Rep, 
643:  Beiter  v.  EingOand  d  D.  iUg.  Go.  110 
Mo.  615,  15L.R.A.821;a»WyTr«M*>uWP. 
Jt  Co.  104  Mo.  aS4.  12  L.  R.  A.  746. 

Flaintift  occupied  the  bed  at  the  request 
and  inTilHtlon  of  Mr,  and  Mra.  Appersoa,  aad 
not  at  the  request  of  defendants,  and  therefore 
•be  is  not,  entitled  to  recover. 

Blakemore  v.  Brittol  <£  £  ,fi.  a>.  8  EL  A  Bl, 
1035:  Whttrt.  NeR.  pp.  367-870. 

Fraud  in  misre presentations  can  only  be  sued 
OD  by  the  person  to  whom,  or  to  whom  It  is 
intended,  the  statement  shall  be  made,  and 
who  in  consequence  thereof,  and  confiding 
therein,  has  been  injured. 

S  Am.  &  %ug.  Enc,  Law,  p,  64S:  Langridgt 
T.  /.rty,  a  Mees.  &  W,  619,  <  Mees.  &  W.  Sff; 
Blaiemora    t.    BtMoI   *   E.   R     Co.  nivra 
Wood's  Mayne,  Damages,  1st  Am.  ed,  §  8 
p.  118. 

Britt.  C,  filed  the  foHowiog  opinion: 
It  is  alleged  fn  the  complaint  In  this  ca«i 
among  other  thlDgs.  that  defendants  we: 
enxaged  as  copartners  in  the  business  of  sel 
log  household  furniture,  and  that  among  the 
wares  dealt  in  by  tbem  were  certain  folriinB 
beds,  which  were  represented  and  wftrraoled 
tiT  defendants  to  their  customers  and  the  pub- 
lic to  be  safe  for  use :  that  defendants,  in  the 
course  of  salil  business,  sold  and  delivered 
one  of  said  beds  to  a  Hr,  Apperaon  and  his 
wife,  and  expressly  represented  and  war- 
ranted to  them  that  such  bed  was  so  con- 
structed that  It  would  stand  upright  against 
the  wall  during  tbe  daytime,  InclosiDg  nec- 
«HarT  bed  furniture,  and  at  nlgbt  iU  front 
oonld.  with  little  effort,  be  lowered  to  a  hori- 
zontal position,  by  means  of  hinges  at  the 
bottom  :  that  a  solid  piece  of  iron  inclosed  in 
framework  at  the  back  of  the  bed  acted  as  a 
balance  to  tbe  front  part  while  being  lowered, 
tad  rendered  It  easT  to  raise  or  lower  tbe 
wine  with  perfect  safety ;  that,  as  soon  as  the 
front  part  was  lowered,  tbe  legs  of  the  same 
would  automatically  descend,  and  securely 
lock  themselTee,  so  that  the  out«r  end  of  the 
bed  would  be'flnnly  supported  In  Its  bori- 
lontal  position  upon  its  said  legs.  It  is 
further  alleged  that  there  was  an  inherent  and 
latent  defect  in  said  bed,  so  that  the  said  legs 
would  sometimes  fail  to  adjust  and  secuie 
themselTea.  with  tbe  result  that.  If  any 
weight  should  be  placed  on  tbe  bed,  the  heavr 
upright  frame  would  be  precipitated  witn 
IlL.  R.A. 


auch  force  upon  the  lowered  portion  of  the 
bed  as  to  crush,  wound,  and  eren  kill  any 
nne  reclining  tbereon,  and  that  such  defect 
rendered  the  bed  dangerous  to  all  who  might 
use  It:  that  defendants,  with  full  kDOwledga 
of  such  detect  and  of  such  danger,  sold  tha 
bed  to  the  Appersous,  without  warning  them 
thereof,  and  assured  them  that  it  was  per- 
fectly safe;  that  plaintiff  rented  a  rotmi  from 
the  Appersons,  and,  on  tbe  day  the  tted  waa 
purchased  from  dafendanta  by  them.  It  wai 
placed  In  such  room  for  plaintiff  to  sleep 
on  1  that  a  tew  days  later  the  plaintiff,  being 
about  to  retire  for  tbe  night,  opened  and  let 
down  the  Ijed,  and,  the  legs  thereof  being 
apparently  secure,  she.  in  the  course  of  her 
preparatlouB  tor  retiring,  leaned  with  her  left 
arm,  upon  the  side  of  the  bed ;  and,  while 
she  waa  in  this  attitude,  tbe  beavy  upright 
framework  of  the  bed  fell  forward  and  down- 
ward, upon  the  horizontal  part,  and  upon  tbe 
plaintiff,  breakloff  her  arm,  and  otherwise 
injuring  her.  to  ner  damage,  etc.  A  de- 
murrer to  this  complaint,  on  the  ground  that 
It  fails  to  stale  facts  sufllcient  to  constitute 
a  cause  of  action,  was  sustained,  and  ]udg- 
—  "  passed  for  defendants. 


may  join  In 
that  assumption.  fiehvbeHv.  J.  B.  Clark  Oo. 
49  Minn.  886,  15  L.  R.  A.  B18.  We  agree 
that  the  action  cannot  be  sustained  on  the 
ground  of  any  privity  of  contract   between 

filaintlff  and  defendants,  for  there  was  none. 
f  a  tradesman  sells  or  furnishes  for  use  an 
article  actually  unsound  and  dangerous,  but 
which  he  believes  to  be  safe,  and  warrants 
accordingly,  he  is  not  liable  for  injuries  re- 
sulting from  Its  defective  or  unsafe  condition 
to  a  person  who  was  neither  a  party  to  the 
contract  with  bim,  dot  one  tor  whose  benefit 
the  contract  was  made,  Goaghtry  v,  Qlabt 
Woolen  Co.  56  N.  T.  127,  15  Am,  Rep.  887; 
Heittrr  t.  Eingtland  it;  D.  iifg.  Co.  110  Mo. 
605,  15  L.  R.  A.  831 :  Winttrbottom  v.  WHght, 
10  Meet.  &  W.  109  (the  leading  case)  ; 
Bhearm.  &  Redf.  Neg.  ^  116 ;  1  Beren,  Neg. 
pp.  SO,  tt  teg.  But  when  tbe  seller,  as  In  tbe 
case  made  by  the  complaint  befora  us,  rep- 
resents the  article  to  be  safe  for  the  uses  It 
was  designed  to  serve,  wben  he  knows  It  to 
be  dangerous,  because  of  concealed  defects, 
be  commits  a  wrong  independent  of  his  con- 
tract, and  brings  himseli  within  the  opera- 
tion of  a  principle  of  the  law  of  torts.  "It 
la  well  settled  that  a  man  who  delivers  an 
article,  which  he  knows  to  be  dangerous  or 
noxious,  to  another  person,  without  notice 
of  its  nature  and  qualities,  is  liable  for  any 
Injnry   which   may   reasonably   be  contem- 

Slated  as  likely  to  result,  and  which  does  In 
tot  result,  therefrom,  to  that  person  or  any 
other,  wholsnothimself  lufault,"  WelliTig- 
ton  r.  Dotenar  Keroiene  Oil  Go.  104  Mass.  64, 
per  Giay,  J.  ;  BeAfiberl  v.  J.  R.  Clark  Oo.  49 
Minn.  ^1,  16  L.  R.  A.  818:  Elkiru  t.  Me- 
Eean,  70  Pa,  408 ;  Bhearm.  A  Redf.  Neg,  8 
117.  See  Civil  Code,  §§  43,  1708.  Thella- 
billty  of  the  wilful  wrongdoer  in  like  In- 
stances Is  recognized  In  several  oases  cited 
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Cautobsu  Bvrmmta  Oomu 


-  The  fact  inaieud  upon  by  rMpondeota  tlwt 
a  bed  Is  Dot  ordlnarilf  a  daageroas  Initxn- 
menUli^  li  of  no  moment  in  thli  cue.  If 
mere  non-feuaam  or  perhape  mlafeaaanoe 
were  the  extent  of  the  wtode  charged  against 
defendanU,  that  oonslrleratfon  would  be  Im- 
portant (TR^rmat  t.  WineAttter.  6  N.  Y.  WI, 
07  Am.  Dec.  4SS)  ;  but  the  fact  that  aach  ar- 
tlolea  are  In  general  not  dnngerouB  would 
■eem  to  enhance  the  wrong  of  representing 
one  to  be  safe  for  om  when  known  to  be 
reall;  unsafe,  for  the  danger  Is  tl)as  rendered 
mon  Inildions. 

Nor  Is  the  farther  point  that  the  chain  of 
eausation  Implicating  defendants  In  the  In- 
jur; wu  tnoken  by  the  Intervention  of  the 
AppetKm%   as  the  peraoui   who  furnished 


effect.  It  must  appear  that  the  Appersona 
knew  of  the  defect  la  the  structure  of  the  bed. 
and  so  were  a  culpable  Interrening  cause, 
and  this  doea  not  appear  on  the  face  of  the 
complaint  PutleTu  v.  Adanu,  49  Cal.  87 :  1 
Seven,  Neg.  p.  74.  The  Judgment  should  be 
reversed,  with  Instructions  to  the  court  below 
to  ovemilo  the  demnn«r. 


Weo 


H^rnMt  0.  ;  Beloher,  C. 


Per  Cnrlaau 


WSSISSIPPI  SCFRBHB  COURT. 


P.  B.  BLALAOE. 


I.  Tb«  otJwiMon  tti»t  tlw  groaaA  of  an 
■ttMebniMlt  sued  out  on  a  large  demand  ooo. 
BistlnK  otiiiBn;ltenu.«omeot«htoharedDeand 
otbeis  not.  Is  malalalaable  only  u  to  a  tew  of 
them  as  Tfirmnontlnj  debts  [raudulantly  oon- 
tnuited.  must  be  made  In  the  trie)  oourt  to  ba 
ftvsllaUe  on  appeal 

9.  A  rerarsal  wlU  not  be  »w»rdMt  'or 
the  gisnttnc  of  arroDeous  Instrueiloni  to  Qie  ap- 
pellee If  the  appellant  has  himself  aslced  and  re- 
ceived the  nine  Instruotlons. 

S.  A  dafcnd^t  In  kitnfrhwiirnt  who  mp- 
pear*  In  op^  oonrt  moA  eonaenta  ttutt 
JndgBsant  aaajf  be  entared  for  the  full 
sum  demanded  oannoc  oo  appeal,  wheie  the 
declaration,  notes,  and  open  aoooants  sued  oo 
are  absent  trom  the  leooid.  without  eioeption 
taken  at  the  trial  on  the  (round  that  they  were 
not  filed,  aaeert  that  the  debt  sued  for  was  not 
doe,  or  tbat  Ibe  notes  aod  looounts  were  not 
filed. 

4>  Tbe  sliipplnB  ty  mh  laaidveDt  eor- 
pormtloD  of  Its  msBnftsctnred  prodneta 
out  of  the  atmte  to  oil  orden  bj  whlob  the 
roods  were  to  tie  delivered  In  other  states,  so  that 
ther  remain  Its  propertr  when  sent  oui  of  the 
state,  Isa  removal  of  IIS  property  berond  tbeitata 
wfalch  oonsUtutes  a  Kround  for  attachment,  al- 
tbonrh  Ha  business  canoot  be  suooHstull;  oon- 
dncted  unless  'the  propertr  li  sent  outside  the 
sute  tor  sale. 

(January  •.  18M.) 


sub]eot  Is  somewhat  developed  br  tbe  present  de- 


APPBAL  by  defendant  from  a  }ndgment  of 
the  Circuit  Court  for  Lauderdale  Counly 
in  favor  of  plainllfl  fn  an  attachment  prooeed- 
ing  to  collect  a  debl.     Affirmed. 
The  fapo  are  stated  tn  the  opinion. 
Mri-,i.     Dfclntoah    &    Molntoefa    and 
Hamm,  Wltherspoon,  ft  Wlthanipoan 
for  appellante. 
Meitrt.  Millar  A  Wfcaklii  tat  appollee. 

Coopor,  Cb.  J.,  delivered  the  opinion  nf 
the  court : 

The  appellee  sued  out  an  attachment 
against  tlie  Queen  Citj  Uanu factoring  Com- 
pany to  recover  the  eum  of  $7,600.  claimed  to 
be  due  "on  ao  open  account  and  notes."  The 
grouodsofattacbmeDi stated  were:  (1)  Tbat 
tbe  defendant  bad  removed,  or  was  about  to 
remove,  its  property  out  of  the  state:  (2)  that 
it  had  assigned  or  disposed  of,  or  was  about 
to  assignor  dispose  of,  Its  property  or  rigbta 
in  action,  or  some  pu^  thereof,  with  Intent 
to  defraud  its  creditors;  (8)  that  it  had  prop- 
erty or  rights  in  action  which  It  concealed 
and  unjtistly  refused  to  apply  to  the  payment 
of  Its  debts;  i4)  that  it  fraudulently  con- 
tracted the  debt  or  incurred  ttie  obligation 
for  which  suit  was  about  to  be  brought.  The 
defendant,  by  Its  plea  in  abatement,  traversed 
the  grounds  of  suing  out  the  attachment  as 
set  out  in  the  plaintiff's  affidavit,  and  on  tbls 

Silea  tbe  case  was  submitted  to  a  Jury,  which 
ound  that  the  attachment  was  rightfully  sued 
out.  The  defendant,  having  lost  oo  the  issue 
thus  made,  declined  to  plead  to  the  merits, 
but  consented  in  open  court  that  the  debt  sued 
for  was  correct  and  owned  bv  It  to  the  plain- 
tiff, and  that  Judgment  might  be  rendered 
therefor,  which  was  accordingly  done. 

Thefounb  ground  of  attachmentallegedbj 
tbe  plaintiff,  vit.  that  the  defendant  fraudu- 
lently oontracted  tbe  debt  sued  on,  Is  the  (»lf 
one  stated  in  the  afBdavit  upon  which,  nnim 
our  statute,  an  attachment  may  bo  Issued  on 
a  debt  not  due.  Counsel  for  appellant  earn- 
estly contends  for  a  reversal  of  tbe  Judfmrat 


18M. 


Qmn  Cnr  Hfa.  Co.  t.  Blai^ck. 


S3S 


•ppe&led  from  on  the  ground  Uuit  ■  lorse  put 
of  Um  damuid  eoed  on  wu  not  due  wb'en  tho 
Utachmrat  wu  sued  out,  and  because  u  to  no 

Cof  the  debt  except  the  sum  of  tSOO,  aiU- 
_  in  ■  dUtlnct  tnouctlon,  ia  there  a  bus- 
geatlon  In  the  erldence  tendlcg  to  show  It 
to  hare  been  frauduleotlj  contracted.  The 
aTcatnent  is  thkt  to  maintain  the  verdict  end 
jndgment  will  lie  to  permit  tho  plsintifl  Co 
UTe  neoverj  on  a  large  part  of  bis  demand, 
for  which,  on  the  most  favorable  interfer- 
ence for  him  which  can  be  drawn  from  anj- 
Tlew  of  the  evideDce,  be  was  not  entitled 
either  to  sue  ont  an  attachment  or  to  aue  la 
tfae  common  action.  The  ditQcultr  against 
which  the  appellant  coDtenda  In  this  respect 
Is.  (1)  that  a  case  Is  Bought  to  be  here  tried 
which  wag  not  tried  In  the  lower  court ;  (3) 
that  the  defendant,  bf  its  own  lustructinn 
(the  sixteealli),  submitted  to  the  jutj  Ibe 
proposition  that  the  attachment  was  main- 
tainable if  anj  one  or  more  of  the  erounds 
alleged  was  true ;  and  (8)  because  it  3( 


•aed  ouL  We  fullv  appreciate  the  disadvan- 
tMe  to  which  a  deiendant  mar  be  (ubjected 
'wben  an  attachment  la  sued  out  on  a  large 
demand,  consisting  of  mlinj  items  some  of 
which  are  due  and  others  not.  and  the  ground 
of  attachment  le  maintainable  only  as  to  a  few 
of  them  BB  representing  debts  fraudulently 
contracted.  But  the  defendant  should  object 
In  the  trial  court  to  such  proceeding,  in 
order  that,  the  court's  attention  tietng  di- 
rected to  tlic  matter,  the  correctiou  may  be 
there  applied.  It  Is  settled  bv  scTcral  dis- 
tioct  declsiona  In  this  state  that  a  reversal 
wilt  not  be  awarded  here  for  the  granting  of 
erroneous  inslructioas  to  the  appellee  if  the 
appellant  has  bimself  asked  and  received  tlie . 
same  inatructlona,  for  we  cannot  sav  that 
the  jury  waa  misled  by  the  Instructions  of 
the  appellee  rather  than  by  those  of  the  ap- 
pellant, and  one  mav  not  complain  o(  action 
which  he  has  bimBelt  Invoked.  Liverpool  c£ 
£,.  <£  0.  Itu.  Co.  T.  Van  Ot,  88  Hiss.  481, 
56  Am.  Rep.  810. 

No  declaration  appears  In  the  record,  but 
the  clerk  certlfles  that  one  was  on  file, 
which  has  been  tost  from  the  files.  The  notes 
and  open  acconnts  npon  which  the  suit  was 
brought  are  also  absent  from  the  record,  but 
no  exoeption  waa  taken  in  the  court  below 
to  the  trial  of  the  cause  on  the  ground  tliat 
tbey  had  not  been  filed,  and  the  defendant 
Appeared  in  open  court,  and  consented  that 
judgment  might  tie  entered  for  the  full  sum 
demanded.  Under  these  circumatances  tlie 
defendant  cannot  now  anert  that  the  debt 
sued  for  waa  not  due,  or  that  the  notes  and 
acconnts  were  not  filed  In  the  cauae. 

l^e  principal  controversy  in  the  court  be- 
low seema  to  have  Iwen  over  the  proposition 
that  the  general  assignment  made  by  the  de- 
fendant the  day  after  the  attachment  was  sued 
ont,  and  whidi  it  waa  confMsedty  about  to 
make  at  tbe  time  the  writ  waa  issued,  was  a 
6«ada]ent  assignment,  and  to  thU  Issue  the 
liHtrnctioDa  were  chiefly  dlteclad.  But  upon  i 
UL.S.A. 


anodier  of  the  Issues  prcaented  by  tbe  plead- 
ings we  think  the  law,  oo  tbe  facts  diacloaed 
by  the  record,  was  with  the  plaintiff,  and  en- 
titled him  to  the  verdict.  The  plaintiff  in- 
troduced In  evidence  the  books  of  tbe  rail- 
roads doing  biiiineas  at  Meridian,  and  the 
clerks  and  employees  of  said  roads,  and  by 
them  proved  that  the  defendant,  at  times 
when  the  other  evidence  ahowa  it  to  have 
tieen  insolvent,  waa  engaged  in  Bhlpplng  its 
manufactured  products  out  of  tbe  state.  To 
meet  this  evidence  the  defendant  introduced 
evl<lence  to  show  that  the  gooda  sent  out  of 
tlie  State  were  shlppc-d  out  to  All  orders  sent 
from  other  states,  sod  that  in  fact  the  goods 
shipped  were,  wlien  shipped,  the  property  of 
the  consignees.  But  tbia  evideuoe  shows  that 
In  aeveral  iuBtanccs  tbe  gooAt  were  to  be  de- 
livered by  the  deftndant  in  tbe  otber  states, 
and  so  remained  its  property  when  sent  out  of 
the  state.     Tbe  coDsignmenis  to  the  Hatcher 


tract  requiring  delivery  of  the  property  at 
Columbus,  Qa,,  and.  sinoe  the  goods  re- 
mained the  property  of  the  defeni^nt  until 
delivered,  the  shipment  thereof  was  a  re- 
moval of  the  property  of  the  defendant  beyond 
the  state,  and  subjected  It  to  attachment.  We 
sny  this  appears  to  have  been  tbe  case,  for, 
although  the  contract  under  which  these  ship- 
ments were  made  seems  to  have  tieen  Intro- 
duced in  evidence,  we  have  been  unable  to 
And  tt  copied  into  the  record  ;  but  the  terms 
of  the  contract  as  tcetifled  to  by  the  witness 
Price  show  that  it  and  certain  other  contracts 
required  the  deliveiy  of  the  gooda  at  pfjlnta 
Ijeyood  the  limits  of  this  state,  and  such  de- 
livery was  the  consummation  of  the  contract. 
/Larson  v.  8taU,  66  Miss.  SIO,  4  L.  R.  A. 
685.  Mr.  Price  testified  that  certain  ot  the 
goods  consigned  to  one  OroJock  at  Mllledge- 
ville,  Oa.,  were  at  the  risk  of  the  sblpoer 
until  actually  delivered  at  that  point.  In 
this  condition  of  tbe  record,  and  assuming, 
aa  we  must,  that  the  coutracis  teatifled  to  by 
the  witness  were  such  as  he  says  they  were, 
tbe  court  should  have  given  a  peremploiy 
loBtructlon  for  tho  plaintiff.  Sttjihtnton  v. 
Sli<an,  65  Hiss.  407.  In  Lottenttnn  v.  Btie. 
B8  Miss.  269.  we  repudiated  tbe  preposition 
that  an  Insolvent  debtor  might  lawfully  send 
his  property  out  of  the  stale  because  such  waa 
tbe  usual  course  of  business.  It  Is  Immaterial 
that  the  busineaa  cannot  be  successfully  con- 
ducted unless  the  property  may  !■"  sent  to 
martlets  outside  the  state  for  sale.  W  len  the 
concern  becomes  loBolvent,  It  musi  go  into 
liquidation,  or  take  the  consequences  of  so 
acting  as  to  subject  Itself  to  attachment. 

The  points  made  by  tbe  claimant  on  appeal 
are  without  merit.  There  la  no  billot  excep- 
tions to  what  occurred  on  tbe  trial  of  the 
claimant's  Issue.  The  attachment  was  sued 
out  and  levied  t>efore  the  execution  of  tbe 
assignment,  and  nothing  that  waa  done  In 
execution  of  the  assignment  can  displace  the 
lien  lawfully  secured  by  the  af    ' 

AffirmMtL 
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CoHSBCncOT  SuPitBMB  CouBT  OF  Ebbobs. 
CONNECTICUT  8DPBEME  COURT  OF  BRBORa 


Hugh  HEARN8,  Jppl.. 
WATEBBUBY  HOSPITAL. 


A  dutrltabl«  corporKtloii  malataialng 
ft  hMpltftl  is  DOt  Uftble  tor  InJurlM 
bf'peiBonal.  wrougrul  nesleot  ol  wrvan 
tave  been  lelecced  xltb  due  care 

(April  S,  ISBS.) 

APPEAL  b^  plaintiff  from  a  ludgment  of 
Ibe  Superior  Court  for  New  HaiTeDCountj- 
In  farorot  defendaut  Id  la  ac^ioir  brougbt  to 
recover  damagea  lor  aegligeot  ireatmeDt  of 
plaiatfS  while  a  paLlent  in  ttie  defendant  hos- 
pital.   Affirmed. 

The  tacu  are  atated  Id  tlie  opiuiOD. 

Main.  Webstar  &  O'NaU  and  WUllftm 
Kenna^,  for  appellant: 

It  may  be  thai  the  lav*  does  not  impose  upon 
a  hospital  any  duly  towards  the  palieotB  there- 
in teceivlns;  public  aid,  or  the  aid  of  trust 
funds,  more  thaD  an  expenditure  of  the  fund; 
but  it  seems  that  a  hospital  owes  a  very  dlSer- 
enl  duly  to  a  patent  who  p^s  Ibao  lo  a  dod- 
paying  patient , 

Gooth  T.  Aaoeiationfor  R.  of  A.  I.  F.  109 
Masa.  558. 

It  cannot  be  aald,  on  loobinK  into  Ibit  record, 
that  tbis  defendant  fi  in  any  sense  a  "public 
charity," 

American  Aijilum  t,  Phttnix  Bank,  4  Coon. 
173.  10  Am.  Dec.  lis. 

A  corporalloQ  for  buslDess  purposes  may  In- 
ddenlally  contemplate  benevolent  results;  but 
this  does  not  make  It  a  public  charitable  cor- 

Peo^,  mouom,  V,  JVrfson,  48  N.  T.  477. 

It  Is  very  doubtful  if  a  devise  to  Ibis  cot- 
porBiioo  could  be  held  valid  as  a  gift  to  "pub- 
lic and  charitable  uses,"  unless  the  words  of  the 
devise  lioiited  the  use  to  which  the  fundscoutd 
be  put. 

BritlcH  V.  Bnitol,  68  Conn.  242;  Adm  v. 
Smitk.  44  Conn.  60,  38  Am.  Rep.  434;  Uvgliet 
4.Dalv,'i»Couti.  S4. 

Even  if  it  could  be  said  that  this  bospilnl  Is 
inichHsall  would  agree  was  a  "puhlic  charity," 
why  is  It  that  the  funds  of  such  au  institution 
abould  be  exempt? 

In  Parnaby  v.  Laneatter  Canal  fo.  11  Ad. 
&  El.  323,  B.  o.  1  Tbomp.  Neg.  Ml,  ezten- 
sive  note.  It  was  held  Chat  the  private  corpora- 
tion  ■'  -    """ ' '■- 

cannl  bein^  out  of  repair. 

Merny  Doe/c  ■£  Harbour  Board  v.  O&bt, 
L.  R.  1  H.  L.  88,  B.  0.  1  Thomp.  Neg.  S8I, 
«a,  held  that  a  corporaLloD  en- 


trusted with  tbe  performance  of  a  publlcdniy, 
receiving   no  proSts,  is  liable  to   one  injured. 

This  Doehi  Gate  has  been  afSrmed,  aud  lia- 
bility iuslsted  upon  la  every  instance  where 
there  Is  a  corporate  body  charged  with  a  duty 
to  perform. 

Winth  V.  Thamet.  L.  R  7  0.  P.  45S  {I872(; 
Smith  T.  WM  Derby,  L.  R  8  C.  P.  Div. 
423  (1878):  OiUfert  v.  Tri/ittj/  Houte,  L.  R 
17  Q.  B.  DIv.  785  (1890} :  Oeddit  v.  Sana 
Jietenair  Propri.  L.  K.  8  App.  Caa.  480;  Coe  v. 
W'*e.  L.  R.  1  Q.  B,  711;  Sitro-PbotphaU  <t  O. 
CM.  Co.  V.  London  &  St.  K.  Dock*  <h.  WB~ 
9  Ch.  DIr.  &03;  Queen  v.  HiUianu,  L-  R  • 
App.  Caa.  418;  Lyme  SepiM  v.  Eeal«]f,  8  Bam. 
&  Ad.  77;  Bta  V.  MetroplUan  Aayivm  DiM. 
L.  R  4  Q.  B.  Div.  48;),  L.  R  6  App.  Oaa.  198; 
MarloA  V.  Nea  York,  140  N.  Y.  807,22  L.  R. 
A,  241;  Jonttv.  New  Haten.  AiConu.  1;  Atj*- 
burn  A  N.  R  Oo.  v.  Norvialk,  37  Conn.  10»; 
Weed  r.  Greeiiwieh,  4G  Coon- 170;  Ureenaotid 
T.  ff^rfjv,r(,  68  Conn,  687. 

Hfrioi't  Hatpiial  y.  Bout,  13  Clark  &  F.  fil8, 
was  founded  on  Duncan  v.  Findlater,  6  Clark 
&  F,  008:  and  Duncan  t.  b'indlater  was  az- 
pressly  overruled  (p  the  Mermj/  DodcM  Cam. 

II  has  been  decided  in  England  that  whenever 
a  duty  Is  imposed  by  siniute  upon  public 
officers,  and  costs  Incidentally  arise  in  questton- 
ing  the  propriety  of  acts  done  In  tbe  fulOll- 
ment  of  that  du'y,  the  public  officers  have  a 
rii;ht  lo  defray  those  expenses  out  of  thefuoda 
they  areaiitliorlzed  to  administer. 

Kihff  V,  Toieer  HamleU  Comr:  1  Bam.  & 
Ad.  :>82:  Ret  t.  Etiex,  4  T.  R  591;  Addison. 
Torts.  7i(3. 

And  whenever  necessary  expenses  arc  Incur- 
red in  tbe  execution  of  a  trust,  or  la  perform- 
ance of  the  duties  thrown  on  any  persons,  and 
arising  out  of  tbe  situation  lo  which  tbey  are 
placw).  such  persons  are  entitled,  without  any 
express  provision  for  that  purpose,  to  make 
tbe  payments  required  to  meet  those  expenses 
out  of'ihe  funds  in  their  bands  belonging  to 
tbe  trust. 

Atty.  Gen.  v.  Nonrich,  3  Hyl.  &.  C.  4SS; 
T^ewiu  V.  Sochater,  SO  L,  J.  C.  P.  169;  AddisOD, 
Torts.  788. 

Expenses  incurred  through  blunders  or  neg- 
llgence  may  always  be  charged  upon  a  public 

Company  of  Proprg.,  ete.  ».  Loeat  Bd.  rf 
BmUh.  8  El.  &.  Bl.  813. 

A  trustee  employed  a  servant  to  fell  trees 
upon  the  (rust  estate,  and  the  servant  cnrelesely 
felled  a  tree  upon  a  third  person,  who  re- 
covered a  judgment  against  the  trustee  for  the 
Injury.  Tbe  amount  was  allowed  to  the  trus- 
tee In  bis  account. 

Bennett  v.  Wgndtiam,  4  De  O.  F.  A  J.  2,19; 
Duncan  v.  Findlater,  6  Clalk  A  F.  894;  HerUet 


NoTB.— Tbedecls[oa  In  tbe  above  case  retaroroea 
tbedoctrlneof  lbenonUabUltyoIHoIlH^ltBblelDBti■ 
tutlo□  for  neirllirenoe  ol  Its  employees,  as  staled  In 
tbe  note  to  wilUJanuon  v.  Louisville  Industrial 
BcbooliKr.lsai..  it.  A- 200.  For  later  caseeseealoo 
Downs  V.  Harper  noq>Hal  (Hloh.)  X5  L.  R.  A.  fUl,; 
Blirtunj  V.  Dnlon  F.  B.  Vo.  (Iowa)  SI  L.  R.  A  186: 
nuion  P.  B.  O).  r.  Altlat  ta  C.  App.Sth  C.l  28  L.  B. 
81  L.  R  A. 


A.  BBl  (the  two  last  dted being  oases  of  rallRad  kos- 

pitalsl:  and  Pllisbuntli,  (i.  0.  &  Bt.  L.  B.  Oo.  v.  Sol- 
liranilnd.)  3T  L.B.  A.  SIO  rtbia  belnttacaseotobar- 
irabJe  emplormenl  oC  physician  for  an  emploTee). 
For  llabllltr  of  suoli  a  obarltable  oorponitlon  lor 
malntuliiltig  ■  nulseooe.  iiee  Berr  v.  Oentnl  If. 
Lunatic  Ai/lum  (Kv.l  IS  L.  B.  A.»k 


lyCoogle 


Bhabxb  y.  WATUtBcax  Hobfttu.. 


Om'taJ  T.  Bef,  U  Oluk  A  F.  B17;  Mentf 
Deda  4  Barbour  BeardY.  OOtt,  11  H.  L.  Cm. 
nt,  L.  R  1  H.  L.  68. 

W*Dt  of  fnoda  with  which  to  i«p*lT  b  no 
defniB  to  aa  tctlon  for  iwgtteeDC*. 

HarlnaaT.  fiwda  Oamr$.  ^Bett  *  B.  ___. 
OMg  r.  BfiU  Qmn.  5  Best  A  8.  748;  ffoM 
T.  Am  Kwi  *  a  Bridge,  D8  N.  T.  487. 

If  the  dalj  is  ■  duly  to  thn  ludivldiul,  then 
B  Dialect  to  perform  it,  or  to  perfons  ft  prop- 
nlj.  la  an  iodiTldu&l  wrong,  and  may  aupport 
to  inrllTidual  actioa  for  damaRea. 

Bmnelt  t.  Whitney,  M  N,  T.  803. 

There  am  offices  which,  though  abated  for 
tlie  pablic  bmeBt,  have  duties  which  are  due 
Id  IndlTiduale  exclusively.  !□  these  cases  In- 
riead  of  Indlvldnala  beiog  henefil«d  by  the  per- 
rormauce  of  public  duty,  the  public  Is  to  be 
incideDtaltj  benefited  by  the  perfonnance  of 
dades  to  indlrlduals. 

If  the  duty  hsa  been  aegltecled  the  individual 
injured  may  have  his  sction. 

Ba^  -v.  Parler,  33  Me.  871;  Nitktnm  t. 
Tbam^vm,  8S  He.  488;  TardM^.  BiaanI,  1  La. 
Ann.  100;  liaU  r.  JHUon.  1  N.  T.  087, 40  Am. 
Dec  8S3.  58  n.  B.  13  How.  384. 18  L.  ed.  eM; 


It.  BTS;  Brown  t.  Later,  18  Smedea  &  H.  S92 
BankafMobUeY.  Jronton.  7  Ala.  108;  AmyY 
Barkkalda:  78 U.  a  11  WalL  186,  20L.ed.10l. 

Mmre,  St«pli«n  W.  "KnJlu^g  and  John 
P.  K«IlovK>  'o'  appellee: 

There  ia  no  question  th~* 
Is  a  charitable  inetiiatloD. 
'^Ameriean  Atyivm  v,  Phaaix  Bank,  4  Conn. 
177, 10  Am.  Dec.  113;  1  Bl.  Com.  471;  3  Kent, 
rnm.  3TS;  Outd  v.  Wathington  Botpilal,  B5  D. 
&  308,  34  L.  ed.  4IH). 

.\  cbarjiable  iDStltotion  like  the  defendant  !■ 
Dot  liable  for  the  negligence  or  faults  of  fig 
•gmiB.  physidans,  oi  attendanta 

McDonald  v.  MatiathUKtti  Gen.  Botpital, 
ISO  Van.  483,  31  Am.  Bep.  S36;  EiU  v.  Bottea, 
m  Mass,  84^38  Am.  Bep.  883;  Benton  t. 
Botton  (Ms  Betpital,  140  Mass.  18,  04  Am, 
Rep.  48«;  JfaemOtan  ▼.  JVns  York,  63  M.  Y. 
160, 30  Am.  Bep,  488;  Fan  TameU  r.  Manhat- 
tan Bm  A  Bar  Bonitat,  89  N.  T.  8.  B,  781; 
fm  Jtu.  Ptttml ».  fosd.  130  Pa.  624,  1  L.  R. 
A.  417;  Btrry  t.  Houm  of  BifuM.  68  Hd.  SO, 
^  Am.  Bep.  40S;  Biehmond  v.  Lonff,  17  Qratt. 
3r,i;  BarrtM  t.  Woman'*  Betpital,  27  Abb.  N.  C. 
43;  UtiMeim  t.  Dt  Koninqlyhe  NederlandteAe 
■■^.  B.  Maatttlutpps,  107  N.  T.  338;  GlaHn 
y.  Bhode  letaitd  Mortal,  13  a  I.  420,  84  Atn. 
Ifep.  670;  Vnion  P.  it  Oo.  n.  Artitt,  60  Fed. 
n^-p.  36S.  38  L.  B.  A.  oei;  WiUiamwn  r.  Louii- 
'illf  Indiutrial  Seheol.  »&  Ky.  301,  28  L.  R 
■i.  aoo,  note;  BmofiBoipitat  t.  Bom,  13  Clark 
4  P.  507. 

There  can  be  no  lecovery  against  a  charita- 
ble corporation  like  this  defendant,  for  any 
■ron^ul  act  or  negligence  of  the  agents  or 
raiployeet  of  the  corporation  and  the  officers 
°[  macagera  of  the  same.  - 

Bheann.  &  Bedf.  Neg.  g  881;  Beach.  Corp, 

The  defendant  cannnt  be  made  liable  In  this 
riM  bv  reason  of  the  fact  that  the  complattit  la 
in  Ibe  farm  of  contract  Instead  of  tort. 

Ofmm  T.  Barptr  Bomilal,  101  Hlch.  000, 

^i  u  R  A  aoa. 

31  L.  R  A  15 


-,  J.,  delivered  tbe  <4>lnloti  ot 


"for  t 

,-      tJnSw 

thia  authority  It  waa  org&ulaed  "for  tbe  pur- 
poM  of  furnishing  medical  and  lutglcal  oara, 
nnnws,  medfcines,  and  food,  to  patients  suf- 
fering from  disease  or  from  Injurlea.'  It 
haa  no  capital  stock,  and  Its  members  can 
derive  no  profit  from  the  corporation.  These 
features  clearly  Indicate  a  "charitable  cor- 
poration," within  the  meaning  ot  our  law. 
Ameriean  Atylum  «.  JVugnix  Sank,  4  Conn. 
ITS,  10  Am.  Dec.  113 ;  Bithop't  Fand  v.  JEbfrfi 
Baiik,  7  Conn.  476;  Bamdm  y.  Biee,  34  Conn. 
850.  To  tbla  hosplUl  tbe  plalntifT  applied 
for  treatment  of  a  fractured  kneecap,  and 
brings  this  action  U>  recover  damages  for  in- 

inries  caused,  as  be  claims,  by  the  unskll- 
ul  and  negligent  treatment  which  he  re- 
ceived at  the  hospital.  The  oomplalnt,  after 
atattng  the  Incorporation  ot  the  hospital,  i     * 


the  adoption  of  certain  by-laws,  alleges  that 
tbe  plaintiff  requested  of  the  proper  oOcen 
admission  to  the  Hospital,  and  promised  to 
pay  the  defendant  such  reasonable  compen- 
sation as  it  should  demand ;  that  the  defend- 
ant, in  consideration  thereof,  agreed  to  treat 
him  with  care  sod  skill,  and  furnish  him 
with  surgical  care,  etc.,  for  that  purpose; 
that  tbe  detendant  waa  guilty  of  negligence 
In  the  manner  specified,  and  thereby  violated 
Its  aald  agreement  and  duty,  whorebv  tbe 
plaintiff  was  Injured,  etc.  The  detenoant'i 
answer  denies  the  negligence  and  injury,  and 
sets  np  a  special  defense  to  the  action,  recit- 
ing the  purposes  of  its  IncorporatioD.  and 
alleging  that  its  by-lawa  provided  that  "nei- 
ther the  medical  and  surgical  ataS,  nor  pby- 
slcian  or  surgeon  designated  by  them,  nor 
any  officer  of  the  corporation,  shall  receive 
compensation  from  the  hospital  la  any  form 
for  the  duties  performed  in  Its  behalf."  To 
this  special  defense  the  plaintiff  demurred. 
The  court  below  overruled  the  demurrer,  and 
gave  judgment  for  tbe  defendant,  and  the 
plaintiff  appealed  from  that  Judgment. 

The  demurrer  to  tbe  defendant's  answer 
cannot  entitle  the  plaintiff  to  judgment  If 
his  complaint  is  Insufficient.     We  therefore 

Cs  over  the  question  which  might  have 
n  raised,  as  to  the  special  defense  alleged 
being  a  strictly  legal  way  of  presenting  tbe 
defendant's  claims,  and  consider  the  only 
question  argued  before  us,  namely,  Does  th« 
negligence  alleged  In  the  complaint  entitle 
tbe  plaintiff  to  recover  damages  from  the  de- 
fendantf  The  negligence  which  caused  the 
injury  Is  stated  to  have  been  that  ot  tbe  at- 
tending surgeon  and  attending  nurses  while 
in  performance  of  their  duties,  and  in  order 
to  confine  the  issue  as  closely  as  possible,  it 
was  stipulated  by  the  parties  that,  solely  for 
tbe  purpose  of  tbe  disposition  of  this  appeal, 
and  without  prejudice  to  any  future  proceed- 
ings, the  court  should  assume,  upon  tbe  rec- 
ord, that  tbe  detendant  ezarclsed  due  care 
Id  the  selection  of  nurses,  physicians,  and 
surgeons,  by  whose  alleged  negligence  or 
want  of  skill  and  attention  the  plaintiff  waa 
Injured.    Possibly  it  might  be  claimed  tbat 


i,CoogIc 


OoHHBCncuT  BnTBKifB  Coumt  of  EaitOBa. 


Apb.. 


the  Goraplsfnt  ralwi  the  furtber  question  o: 
the  defeDdaot'B  llabllltj  for  fta.owu  uegll 
geoce  In  Failing  to  perrorm  its  alleged  dot;  of 
appolntloK  a  house  nhvslclaii,  or  "interne," 
K>  called ;  DiU  Buch  claim  haa  not  been  made, 
Kud  we  do  not  tlilnk  it  can  properly  be  made 
upon  thU  appeal.  Even  If  the  question  were 
not  excluded  tiv  the  itlpulation  of  tbe  par- 
ties,  the  record  falls  to  ibow  tbat  it  was  raised 
on  tlie  trial  and  decided  b;  the  court  below. 
It  la  not  speclQed  in  the  reasons  of  appeal, 
and  In  the  argument  before  us  was  nnt  dU- 
OQSSed.  The  only  queatlon  with  which  w( 
have  to  d«al  !■  the  lUbllitj  of  the  defeudant 
for  the  negligent  conduct  of  phyBicians  and 
nanea  employed  by  It,  and  in  the  selection 
of  whom  It  has  eiercited  due  care.  The  con- 
olnstoo  we  bare  reached  makes  it  unneces- 
sary to  pass  upon  tbe  question  whether  the 
hospital  s  atteadlag  physicians  can  really  be 
regarded  as  standing  to  the  corporation  In 
the  relation  of  servant  to  master,  or  to  dis- 
cuss the  nature  and  extent  of  'the  corporate 
liabilities  of  an  eleemosynary  corporatioD. 
All  questions  essential  to'  tbe  disposli,ioD  of 
tbe  case  presented  by  this  appeal  are  settled 
by  deciding  upon  tbe  llabilliTof  the  defend- 
ant for  tbe  negligence  of  its  iKTvants, — i.  «. 
when  a  corporatlua  like  the  defendant  em- 
ploys a  servant  who  doea  not  represent  It  in 
the  way  thiit  every  corporation  must  be  rep- 
resented by  Its  directors  or  manageta,  but  Is 
■imply  employed  for  a  apeclal  work  in  the 
same  manner  as  If  employed  by  an  fndivld' 
nal  for  the  same  work,  Is  sudi  corporation 
liable  for  an  injury  caused  in  the  couree  of 
bis  employment  by  such  servaat,  and  due 
■olely  to  his  negligent  condnctT 

This  question  haa  never  been  decided  in 
this  state.  It  has.  however,  arisen  in  other 
states  and  in  Eogland,  and  has  been  so  lo- 
terminzled  with  the  different  one  of  tbe  cor- 

{lorateTiablHty  of  eleemosynary  corporations 
or  their  own  corporate  negligence  that  the 
review  we  make  of  esses  illustrating  the 
treatment  the  subject  has  received  from  other 
courts  will  necessarily  include  some  case* 
beaHng  more  directly  on  tbe  latter  question. 
Tbe  question  arose  in  England  in  1824,  In 
tbe  court  of  common  pleas.  In  the  case  of 
EaU  V.  Smith,  3  Blng.  IK.  CommiBsloners 
for  the  town  of  Birmingham  ordered  a  tunnel 
through  a  public  street.  The  surveyor  and 
contractor  appointed  by  them  to  build  It 
tailed  to  put  up  guard  rails  or  to  provide 
lights.  The  oourt  held  that  the  commis- 
sioners were  not  liable, — not  because  sgcb  a 
corporation  or  quasi  corporation  for  public 
purposes  was  not  liable  for  its  negligence: 
not  Mcause  the  surveyor  and  contractor  were 
not  tbe  servants  of  the  corporation  (the  early 
case  of  Su«A  v.  Sltinman,  1  Bos.  &  P.  404. 
had  not  then  been  overruled)  :  hut  because 
the  rule  of  retpondMt  tuperior  did  not  ap 
ply.  Best,  Oh.  J.,  said:  "The  maxim  of 
retpoadeai  tapnier  la  bottomed  on  the  prlncl- 

fle  that  he  who  expects  to  derive  advantage 
Dm  an  act  which  Is  done  by  another  for  bim 
must  answer  for  any  injury  which  a  third 
peraon  may  sustain  from  It."  And  so  the 
reason  of  the  rule  does  not  apply  to  trustees 
for  public  pnrpoaet,  actlnc  according  to  their 
beat  judfment  and  with  the  best  advice. 
SI  L.  &  A, 


In  183S.  Duncan  r.  FindlaUr.  H  Clark  & 
F.  884,  was  decided  by  the  Eonse  of  Lords. 
It  was  a  Scotch  case. — an  action  against  the 
trustees  of  atnmplkeroad  for  injurlea  caused 
by  the  negligence  of  a  surveyor  anpointed  by 
them.  The  only  question  actualtv  decided 
In  this  case  was  that  the  trustees 'were  not 
liable  for  an  Injnry  caused  by  the  neglect  of 
B  person  not  standingio  tbe  relation  of  a  serv- 
ant to  the  trustees.  But  tbolanguBceof  Lord 
Cottenham  went  fnrtbpr.  and  staled  tbe  prin- 
ciple that  unpaid  trustees  for  public  pur- 
poses can  in  no  case  be  liable  in  their  cor- 
porate or  quasi  corporate  capacity.  This 
statement  was  rejected  In  subsequent  caaea. 
and  In  M&rtey  Dotku  tt  Harbour  Board  v. 
Gibbi.  L.  R.  I  H.  L.  BS,  was  distinctly  held 
unfounded  in  law. 

The  same  vear  Pamais  v.  LaneatUr  Ganai 
Co.  11  Ad.  £  El.  238.  was  decided,  and  held 
that  when  a  statute  of  Incorporation  author- 
ized a  company  to  construct  a  canal,  and  did 
not  in  special  terms  Impose  anv  duty  in  ref- 
erence to  Its  UH,  the  generai'law  imposed 
upon  the  company  the  duty  to  nse  reasonable 
care  in  making  navigation  secure.  The  case 
is  pertinent  only  bemuse  itdefloes  the  prin- 
ciple of  implied  coqiorate  duty  correspond- 
ing to  granted  corporate  powers,  which  prin- 
ciple subsequent  cases  nold  applicable  to 
powers  granted  to  trustees  for  pnbllc  pur- 


feriofiBonpiua-j.  BoM,  13  Clark  A  F.  DOT, 
decided  in  1848,  has  been  frequently  cited  in 
American  cases.  Tlie  action  was  an  attempt 
to  apply  trust  funds  given  by  a  private 
donor  for  founding  a  hospital  for  tbe  main- 
tenance of  fatherless  boys,  to  be  governed  In 
pursuance  of  statutes  establlshea  by  him, 
towards  the  payment  of  damages  caused  by 
a  refusal  of  the  trustees  of  tlie  fund  to  obey 
tbe  statutes  of  the  founder  In  respect  to  an 
appllcBDt  for  admission  to  tbe  hospital.  The 
Scotch  court  of  session  ordered  damagea  to 
be  assessed  against  the  fund,  and  upon  ap- 
peal to  the  HoTise  of  Lords  two  questions  were 
preaentod :  Did  the  statutee  of  the  founder 
give  to  every  eligible  person  a  right  to  ad- 
mission on  application,  without  any  discre- 
tion in  the  trustees  as  to  selectlonT  And. 
second,  can  the  damages  caused  by  the  wrong- 
ful refusal  of  trustees  to  admit  an  applicant 
entitled  of  right  to  admission  he  recovered 
from  the  trust  fundT  The  house  refusml  to 
consider  the  first  queatlon,  and  reversed  tbe 
order  of  the  court  of  session  on  the  ground 
tliat  the  wrong,  if  any,  done  to  the  applicant, 
was  done  by  the  individual  trustees  who 
voted  against  bis  admission,  and  that  they 
were  liable  In  an  action,  and  the  tmst  fund 
was  not.  In  Dunean  v.  Findtater,  ntpra,  tba 
cl  al  m  bad  been  made  that  the  Elcotch  practlca 
of  using  trust  funds  to  pay  damagea  for  1d- 
Jiirlea  caused  t^  their  managers  waa  author- 
ized by  Scotch  law,  and  tbe  House  of  Lcwda 
had  decided  that  it  waa  not  authorized  by 
Scotch  law  ;  and  now,  within  a  few  yean  of 
that  decision,  when  a  Scotch  oourt  ualn 
holds  that  tbe  condemned  practice  Is  author- 
ized by  Scotch  law,  the  house  makes  shwt 
work  of  the  case,  refuses  to  coaildw  a  doubt 
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(ol  ud  imporUnt  qneati^i  lavolved,  <»  to 
dbcuM  an  Authority,  eicept  Dutiean  t.  Rnd- 
ttur,  whldi  IikI  not  been  duly  respected. 
The  pith  of  Um  CMC  sppeuv  In  tli«  lemarki 
of  e*cb  ot  the  law  lords  In  referenoo  to  X>un- 
Mn  y.  FtndiaUr.  Lord  BTougbAin  ■ays :  "  II 
woald  have  been  betcer  LmT  tbe  court  paid 
more  attention  U  the  high  authority  of  Uut 
cue  u  decided  In  this  nouae  than  here  ap' 
pean  to  haTe  been  paid  to  it.'  The  main 
ligDiScanoe  of  Btriel't  BoitpiUU  t.  Btm  la 
lo  the  atNftloa  of  tba  supremacy  of  ibe  houae 
ri  lorda  tn  determining  qneatlona  of  Scotch 
liw.  The  unlfcMm  leTerity  wUh  wblcli  the 
caw  hai  been  if  oond  by  the  courta  at  Weat- 
Bimter,  in  the  caaea  which  iiave  afnce  dealt 
dibocately  with  the  question  of  the  Ilablli' 
ctgiaf  cwporatloa*  for  public  and  charitable 
pnrpOMs,  Indicates  that  It  la  not  regarded  u 
u  aDthorlty  on  the  subject  In  that  jurlsdlc- 
ihn.  and  certainly  there  Is  nothing  in  the 
taae  that  can  aid  loeoouna  of  other  juriadlc- 

UOM. 

BaOidat  ▼.  81.  Ltmard't,  11  C.  B.  N.  B. 
110,  decided  in  ISOl.  held  that  the  deleod- 
uli,  the  vestry  of  a  parl^  were  not  liable 


tnr  die  negligence  of  serrants  In  the  perfoi 
uce  of  a  puolio  duty  with  whloh  they  wei 
iDtnialed  by  atstute.    The  case  is  decided  o 


the  ground  that  tnuteet  tor  pnbllc  purposes 
are  exempt  from  the  application  of  the  rule 
ol  rupoitdeal  tiparior  which  would  aoply  to 
priviie  pereooa  under  like  clrcnmstancea.  It 
m  afterwards  claimed  that  the  opinion  of 
Krle,  Ch.  J.,  aeemed  to  faTor  the  orroneoua 
iieiNm of  Lord  Cottcnhata  In  Duncan  T.  FiTui- 
labr,  that  the  exemption  rested  on  the  Im- 
■DDJty  of  Buch  corporatlona  from  all  corpto- 
nta  liability,  and  not  the  exemption  from 
the  application  of  the  rule  of  rttpondeat  ru- 
ftnar  as  stated  by  Best,  Ch.  J.,  In  Hall  v. 
Smith;  but  when  thla  claim  was  pressed  tn 
inrument  of  Got  t.  Wite,  6  Beet  3e  8.  440. 
Itle.  Ctt.  J.,  aald,  "I  certainly  never  in- 
Knded  io  wide  a  proposition." 

In  186S.  the  court  of  Queen's  bench,  in  the 
am  of  Hartnail  *.  Bi/dt  Gomn.  88  L.  J.  Q. 
B.  SB.  held  that  trustees  for  public  purposes 
cbarged  with  not  having  performed  s  duty 
caitDD  them  by  statute  were  liable  forapecial 
damaga ;  and  Uie  court  distinguished  the  rase 
bmlttUialft  T.  BtA»rington.  11  Eich.  257. 
vliere  aucb  truateea  were  held  not  liable,  be- 
nuK  in  that  case  the  duty  alleged  to  have 
tKD  neglected  did  not  clearly  appear  to  have 
been  imposed. 

In  18M,  Gm  t.  WiM,  supra,  was  tried  In 
k  court  of  queen's  bench.  Commissioners 
■ere  directed  by  statute  to  make  a  cut.  and 
DuiDtalD  at  its  opening  a  sluice  to  eiclude 
Sdal  waters.  Tiw  sluice  wag  properly  made ; 
^i.  owing  to  want  of  care  In  tiie  persons  em- 
ployed to  maintain  It,  It  burst,  and  flooded 
•djolnlng  lands.  There  was  no  proof  of  neg- 
ligence in  employing  unskilful  agents.  A 
ntjotltv  of  the  court  (Hellor,  J.,  and  Cock 


tile  eiemption  from  liability  on  the  ground 
lul  tlie  statute  In  this  case  did  not  impose 
tn  ihaolute  duty  to  maintain  the  sluice,  but 
^'i-  Uw  real  duty  Imposed  on  the  trustees 
vj)  bona  fldc  to  employ  auch  agents  as  they 


believed  to  be  skiirul.     He  assumes  the  cor- 

J  orate  liability  for  violation  of  corporate 
uty  in  all  cases,  Irrespective  of  the  objects 
of  the  corporation,  an^  claasifles  the  cases 
maintaining  the  liability  of  trustees  for  pub 
He  purposes  as  followa:  (1)  Individual  lia- 
bilities, where  truateea  exceed  or  abuse  pow- 
ers;  i.  <l  whore  the  wrongful  act  la  Individual 
and  not  corporate,  the  Individual  and  not  the 
corporation  la  liable.  (3)  Where  a  duty  Im- 
posed on  trustees  baa  been  violated  by  reason 
ot  orders  given  by  them  for  doing  the  acts 
from  wblcn  damage  resulted  ;  i.  «,  liability 
follows  when  Che  negligence  is  strictly  cor- 
porate negligence,  and  not  the  collateral  neg- 
ligence of  servants.  (8)  Wbere  trustees  are 
authorized  to  maintain  works  of  a  trading 
character,  i.  e..  works  to  be  anpporled  by 
selling  the  right  to  use  them  (In  »ieir  nature 
a  substitution  on  a  large  scale  for  Individual 
enterprise),  in  auch  cases,  altlioui^h  the  quasi 
corporation  la  organized  for  public  purposes, 
yet  Its  corporate  liability  is  not  confined  to 
negligence  resulting  from  its  direct  corporate 
act,  but  Includes  neglieence  resulting  from 
conduct  of  its  servants,  apparently  on  the 
ground  that  the  duties  Imposed  by  statute  on , 
such  quasi  corporation  towards  the  persons 
to  whom  It  sells  the  use  of  the  works  It  Is 
authorized  to  maintain  cannot  be  distin- 
guished from  those  of  a  railroad  or  canal 
company  in  dealing  with  those  who  pur- 
chase the  use  of  their  worka,  and  are  not  af- 
fected by  the  charitable  object  of  the  corpora- 
tion. There  Is  no  such  element  o(  trailing 
—  In  the  works  maintained  by  the  defend- 


ant.    Cockbum,  Ch.  J.,  places  the  ezemp- 

s'tbat  of  servi 
upon 

tlon  ot  the  statute  under  which  the  trustees 


tlon  from  llabllltv  on  the  ground  that  t 
negligence  complained  of  Is  that  of  servants 
>Ty,  and.  also  that,  upon  proper  conslruc- 


act,  there  Is  no  fund  at  their  dlapnaal  for  the 
payment  of  damages  reaultlng  from  negli- 
gence, and  that  it  Is  absurd  to  hold  that  an 
action  will  He  where  judgment  cannot  poa-  * 
■Iblv  be  satisfied.  Blackbum,  J.,  dissents, 
and  holds  that  the  defendant  Is  liable  on  the 

f  round  that  the  Jury  has  found  that  the  In 
ury  was  In  fact  caused  by  want  of  due  care 
on  the  part  ot  the  defendant  in  maintaining 
the  si  ulce.  The  question  whether  such  a  cor- 
poration Is  liable,  not  only  tor  Its  direct  cor- 
porate negligence,  but  also  for  the  negligence 
'  "  does  not  arise.     The  verdict 


porate  negligence  o 
In  referring  to  the  cases  which  hold  that 
trustees  for  public  purpoees  are  exempt  from 
liability  where  there  lias  been  no  direct  cor- 

E orate  negligence,  but  the  only  negligence 
I  due  to  the  wrongful  conduct  of  persona  to 
whom  they  stand  In  the  relation  of  master  and 
servant,  he  says;  "These  decisions,  or  at 
least  the  grvator  part  ot  them,  might  be  sup- 
ported on  the  ground  that  the  relation  of 
master  and  servant  did  not  exist ;  .  .  . 
but  this  explanation  does  not  apply  to  BaOi- 
Uny  V.  8t.  J^onaTd't,  the  ratio  decidendi  of 
which  seems  to  me  to  express  that  there  Is 
exception  frnm  the  general  rule  that  m 


the  class  somewhat  lndeltnlt«ly  styled 'eras- 


,,gle 


Conuonoirr  Bopbku  Codbs  t»  Bbbobs. 


teM  for  public  purpoBw ;'  but  Um  doctrine  Id 
queatlon  bu,  as  it  ■eems  to  mv,  no  bearing 
on  tbe  present  caee,  alnoe  tbe  drainage  com- 
mlMton«TB  are  not  longht  to  be  charged  for 
tbe  collaUral  negltcence  of  tbelr  setvanta, 
but  for  tbe  nonfulOlment  of  a  duty  wblcb 
was,  ft  1b  alleged,  imposed  bv  act  of  Parlia- 
ment on  tbe  orainagB  commlMlonen  them- 
selves." He  also  bolds  tbat  tbe  question 
ntiscd  bj  Cocltboni,  Ch.  J.,  as  to  tbe  power 
or  tbe  trustees  to  apply  tbo  funds  In  tlielr 
control  to  the  payment  of  dam&ges,  does  not 
Hrlse  Id  the  case,  a.ad  Is  Dot  aufflcient  ground 
to  deny  the  right  of  tbe  plaintiff  to  a  judg- 
ment. An  appeal  was  taken  from  the  Judg- 
ment of  the  DuJoTltv  of  tbe  court  to  tbe  ex- 
chequer chftmber.  In  that  court  tbe  appeal 
was  held  to  await  tlie  decision  in  Mtrtey 
Doekt  <t  Barbour  Hoard  v.  Gibbi,  then  pend- 
ing before  tbe  House  of  Lords,  and  after  the 
decision  Id  that  case  was  announced,  the  judg- 
ment of  the  oourt  of  queen's  bench  was  re- 
versed on  the  KToandB  stated  in  the  dissent- 
ing opinion  of  Blackburn,  J.,  as  delivered 
in  the  couit  below.     Coe  v.  Win,  tvpra. 

In  1866.  Meney  Doeki  (£  Harbour  Board  t. 
Qibbi,  nipra,  was  decided.  Tbe  Mersey  I>ocb9 
Trustees  were  a  corporate  body,  created  by 
act  of  Parliament,  charged  with  tbe  care  of 
the  Liverpool  docks,  and  with  the  collection 
of  the  rates  levied  for  their  use.  Tbe  funds 
so  collected,  after  defraying  tbe  expenses  of 
maintenance,  were  to  be  applied  to  the  pay- 
ment of  debts  incurred  in  construction,  wltb 
a  view  to  tlie  reduction  of  tbe  rates.  The  pur- 
pose was  public,  and  tbe  motive  was  charita- 
ble. Two  actions  were  brought  against  tbe 
trustees  by  owners  of  vessels  Injured  In  enter- 
ing tbo  docks.  The  wrong  charged  In  each 
action  was  that  the  trustees,  knowing  the  en- 
trance of  tbe  dock  to  be  unfit  for  use,  neg- 
lected to  repair  it,  and  knowingly  suSered 
It  to  continue  In  a  condition  unat  fur  use 
,  while  ft  was  used  by  vessels  with  tbelr  oer- 
mlsslon.  Judgments  were  given  against  the 
trustees.  Upon  appeal  to  tbe  House  of  Lords, 
the  two  cases  were  heard  as  one,  and  the  judg- 
ments below  were  sustained.  Jn  the  House 
of  Lords  the  unanimouB  opinion  of  the  com- 
mon-law judges  was  submitted  by  Black- 
burn, J.,  and  was  adopted  by  tbe  house  ss 
the  ground  of  Its  decision.  This  la  the  lead- 
ing and  best -considered  English  case  on  the 
subject ;  but  to  understand  tne  bearfng  of  the 
opinion  It  must  be  read  in  connection  with 
the  opinions  of  Mellor  and  Blackburn,  JJ., 
In  Cae  v.  Wi«,  The  judges  of  the  queen's 
bench,  who  had  dIfTered  To  the  latter  case, 
agreed  In  the  opinion  In  Merieg  Ihck»  A  Hat- 
Mur  Board  v.  Oibbi,  and  that  opinion,  as 
given  by  Blackburn.  J.,  Is  plainly  drawn  on 
the  lines  of  the  opinion  of  Helloi,  J.,  as 
well  aa  of  his  own  dissenting  opinion  in  Coe 
v.  Wite.  And  Immediately  after  the  dBcision 
of  Meraey  Doekt  tt  Barbour  Board  v.  Oibbi.  the 
same  judges  who  had  participated  In  that  de- 
cision (except  tbe  judges  of  queen's  bench), 
sitting  as  Judges  of  the  exchequer  chamber, 
reversed  the  judgment  of  the  queen's  bench 
In  Coa  V.  Wue,  on  the  grounds  of  the  dis- 
senting opinion  of  Blackburn,  J.,  and  In  the 
course  of  argument  Brie,  Ch.  J.,  affirmed 
the  authority  of  the  decision  In  BoUidap  v. 
Si  L.  a  A. 


i8L  LMTtard'M,  which  bad  been  dlacosaed  and 
not  dissented  from  In  Jferaqr  SoeJd  4  Bat' 
bow  Board  t.  GObt,  Only  br  ecniBlderlng 
UietwocasMof  Oaer.  WUe  maa  Monen Ihtki 
db  Harbour  Boards.  Giibi  togellwr,  imn  m 
ascertain  the  true  bearing  of  the  opinion  i» 
the  latt«r  case.  Tbe  precise  qoMtltMis  pts- 
sented  and  answered  are :  Was  the  duty  im- 
posed on  tbe  trustees  an  absolute  duty  to 
maintain  the  docks  in  a  state  fit  for  nseT  Can 
the  truiteea  be  guilty  of  negligence  without 
actual  knowledge  tbat  the  docks  are  unfit  for 
useT  Both  are  anawered  in  tbe  sfflruMtlve. 
In  answerlDg«be  first  question  tbe  court  holds 
that  the  rule  of  ccvpcffate  duty  and  llabili^ 
laid  down  In  Partui^  v,  ZatMOStsr  Cbnai  Cb. 
depends  on  the  nature  of  the  corporate  povrets 
and  duties,  and  not  on  the  fiduciary  or  bene- 
ficial purpose  of  the  corporation;  — -"  -■-  — 


for  public  purpMes  Uie  duty  of  maintaining 
works  by  trading  In  their  use,  ao  tbat  they 
are  In  their  very  nature  a  substitution  for 
private  enterprise,  ft  will  be  presumed,  In 


trary,  that  tbe  legislature  intends  "tbat  the 
body  created  by  Aatute  shall  have  tbe  same 
duties,  and  Its  funds  shall  be  rendered  sub- 


ject to  the  same  liabilities,  as  tbe  general 
law  would  Impose  on  a  pri  vate  person  doing 
the  same  thing."  And  so,  in  this  case,  tbe 
legislature  Intended  to  Impose  upon  the  trus- 
tees the  absolute  duty  of  maintenance  to  the 
same  extent  as  the  general  law  Impose*  such 
duty  on  an  Individual  carrying  on  a  similar 
enterprise.  In  answe'rintr  tbe  second  question 
the  court  holds  that,  although  the  duty  of 
keeping  the  dock  In  a  fit  state  for  use  could  be 
performed  by  a  corporate  body  onlv  through 
servsnts,  yet  if  the  corporation  had  means  of 
knowing,  by  its  servants,  that  the  dock  was 
in  an  unfit  state,  and  was  negligently  Ig- 
norant of  Its  stale,  such  negligent  ignorance 
Is  tbe  neglect  of  the  corporation.  Li  one  of 
these  actions  the  fact  of  such  corporate  neg- 
ligence Is  admitted  by  the  demurrer.  In  the 
otier.  It  is  found  by  the  jury.  The  ques- 
tion whether  the  negligence  at  the  persons 
actually  in  charge  of  the  docks  was  only  the 
collateral  Degllgenee  of  the  serrants  of  the 
corporation,  and  whether  a  charitable  corpo- 
ration is  liable  for  the  collateral  negligence 
of  its  servants,  is  not  involved  In  Uie  deci- 
sion. Tbe  trustees,  however,  while  not  ad- 
mitting the  rule  of  construction  adopted  by 
the  court  as  determining  their  duty  and  If- 
ability,  mainly  relied  on  the  broader  claim 
that  such  bodies  as  theirs  are,  t^  tbe  general 
law  of  the  country,  trustees  for  public  pur- 
poses, and,  being  such,  they  are  not.  In  tbelr 
corporate  capacity,  liable  for  damages  caused 
by  the  neglect  of  tbelr  servanb  to  perform 
the  duties  Imposed  on  the  corporation ;  or, 
at  all  events,  tbat  the  duty  of  such  corpora- 
tlona  Is  llmil«d  to  due  care  In  the  choice  of  of- 
ficers, aud,  such  care  belne  exercised,  redress 
must  be  sought  against  the  officers  alone. 
The  court  treats  this  claim  elaborately  and 
holds  that  It  has  no  foundation  in  law;  tbat 
the  cases  supporting  the  principle  that  one 
wbo  Is  a  public  officer,  in  the  sense  that  be 
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U  a  MTTMit  of  t 


I  gDvemment,  and  u  mch 


■  not  rtapoDilble  for  th«  oegligence  of 

ttaooB  In  the  Mine  eroplofineiit,  bkve  no  ap- 
plication, becante  tbey  are  decided  on  the 
gToond  tliat  the  Koremmeat  la  tbe  principal 
aod  the  public  omcer  lla  servant,  and  there- 
fore not  liable  on  geneiml  principlea  of  the 
law  of  tgenct.  Thia  prlnclpl.e  is  laid  down 
bj  StDiy  la  hla  woik  on  Agenc;  (wo.  SIS). 
Here  tbe  defendanta  are  not  MrTanta  of  the 
pabliciathataenae.  Tbe  ctasa  of  cases  cited, 
which  depends  on  tbe  prlDclple  that  when 
the  legialatare  directs  a  thing  to  be  done, 
and  daiuaKe  results  merely  from  dolnf;  tbat 
thins,  the  person  acting  under  such  author- 

the  Btktnte  lexalliin^t  the  wrong,  haa  no  ap- 
plication.    The  casta  apparently  bearing  In 
r  of  the  defendant's  claim  were  decided 


either  on  tbe  ground  that  the  injury 
caused  bya  person  not  standing  In  tbe  relation 
of  servant  to  the  defendant,  orupon  tbe  ground 
that.  Id  the  case  of  oorporations  organized 
to  carry  on  an  enterprise  in  the  nature  of  a 
public  charity,  there  Is  an  exception  to  tbe 
rule  making  a  master  liable  for  the  collateral 
negligence  of  his  servant.  -  In  such  a  case  as 
the  present  the  liability  doea  not  depend  on 
tbe  relation  of  master  and  servant,  but  on  the 
existence  of  a  corporate  duty,  and  tbe  lia- 
bility for  a  direct  corporate  negligence  in 
tbe  failure  to  perform  that  duty.  Bunean  v. 
Fijtdiater,  fl  Clark  &  F.  604,  was  properly 
decided  on  the  ground  that  the  relation  of 
master  and  servant  did  not  In  fHct  exist,  and 
this  waa  all  tbat  was  actually  decided.  The 
rfielumot  Lord  Uottenham.  that  In  no  case  con 
auch  ■  body  be  liable  for  negligence  in  Ita 
corporate  capacltj,  lua  been  releMed  In  stibse- 
qnent  cases,  and  is  nnfonnded  fo  law.  While 
much  that  was  said  In  the  Judgment  in  Balli- 
day  V.  8t.  Ltonard't  Is  based  on  Uie  opinion 
of  Lord  Cottenbam  in  Dunean  ▼.  Pindiater, 
and  open  to  the  tame  objections.  It  doea  not 
auppOTt  tbat  dittum;  but  the  point  actually 
decided  was  that  there  Is  an  exception  from 
the  general  law  making  a  master  liable  for 
the  negligence  of  his  servant  where  the  serv- 
ant la  employed  by  a  public  body.  This 
point,  which  tlte  case  decides,  does  not  now 
arise.  And  the  court  significantly  says:  "It 
is  neccsaary.  In  considering  theae  author i- 
tlea,  to  bear  in  mind  the  distinction  iwtween 
the  reaponstbllity  of  a  t>ei«oD  who  causes 
something  to  be  done  which  Is  wrongful,  or 
falla  to  perform  something  which  there  was 
a  leg^l  obligation  on  him  to  perform,  and 
the  liability  for  tbe  negligence  of  those  who 
are  employed  In  the  work."  In  the  case  of 
tbe  latter  liability,  i.  t..  the  liability  of  a 
master  for  tbe  collateral  negligence  of  his 
servant.  It  has  been  decided  tbat  there  is  an 
exception  from  the  ganeral  law  wlien  the 
servant  is  employed  by  a  public  body,  aod 
that  point  does  not  arise  In  this  case.  In 
It  to  tbe  former  liability,  t.  e.,  the  11. 


abni^o 


Is  DO  case  which  decides  Uiere  is  an 
tion  from  all  llablll^  In  favor  of  pnbllc  or 
charitable  Msoolations;  and  tbe  dietvin  of 
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Lord  Oottanham  In  DufMsa  1 
not  law. 

Lningitaa  v.  Lurgan  Vni«n,  2  Ir.  0.  L. 
Rep.  ain,  decided  In  Ireland  in  1808,  Is  of 
Interest  as  showing  one  bearing  given  to  tbe 
decision  In  the  at>ove  cases  at  the  time.  The 
action  wsa  against  the  poor-law  guardians  In 
their  corporate  capacity.  It  was  held  that 
where  a  corporation  or  public  trustoes,  act- 
ing gmtultonaly  for  public  purpoaes,  cause 
dom^  bv  a  tortious  act,  without  having 
funds  with  which  to  compensate  the  party 
injured,  they  are  responsible  In  their  corpo- 
rate capacity.  Whiteside,  Cfa.  J.,  says  (page 
319)  :  "  Upon  the  ultimate  decisions  in  theae 
two  cases  (Jf«rMV  Daek*  dt  Harbour  Board  v. 
fftUi  and  Go6  v.  Wii),  It  must.  I  think, 
be  now  teken  as  eetabli^ed :  First,  tbat 
nnleaa  the  provisions  of  the  legislature,  by 
eiprese  enactment  or  neoaooary  Implication, 
otherwise  determine,  an  action  for  such  a 
wroDK  as  tbat  which  is  the  subject  of  the 

F resent  suit  lies  against  a  corporation  or  pub- 
ic trustee  acting  gratuitously  for  public 
purposes ;  secondly,  that  they  are  not  ex- 
empted by  the  legislature  from  this  llabilitr 
because  tne  legislative  provisions  which  reg- 
ulate them  do  not  provide  funds  out  of  which 
damages  recovered  in  an  action  against  tbem 
can  be  paid,  or  because  these  provisions  spe- 
cially apply  their  funds  to  purposes  not  in- 
cluding the  payment  of  such  daouges ;  and, 
thirdly  (what,  indeed,  may  l>e  consfdered  as. 
In  principle,  comprised  in  the  second  prop- 
ositian) ,  tbat  this  llabl  lity  snbaists,  although 
DO  property,  whether -provided  by  act  of  Par- 
llsment  or  otherwise,  be  shown  to  exist,  lia- 
ble to  execution  upon  a  Judgment," 

In  1871,  the  court  of  queen's  bench,  in 
the  case  of  Foreman  v.  Oanlerbtirt/,  L.  R.  4 
^  B.  814,  undert^Kik  to  overrule  the  decision 
of  the  court  of  common  pleas  in  BoUidag  v. 
8t.  Leonard'*.  The  opinion  is  given  by 
Blackburn,  J.,  and  he  says  that  &tiida]/  v. 
at.  Lionard'i,  as  an  anthoritv  for  the  prin- 
ciple tbat  there  is  on  eiceptlon  to  the  rule 
of  rupandoat  tuperior  when  ue  servant  is  em- 

riloyed  by  a  corporation  for  public  or  char- 
table  purposes,  was  overruled  by  the  deci- 
sion of  the  House  of  Lords  In  Mtnt]/  Dock*  A 
narbow  Board  v.  Oibbi ;  forgetting  that  In 
the  opinion  In  that  case  delivered  by  him- 
self, and  in  which  the  chief  Justice  of  the 
court  of  common  pleas,  who  delivered  the 
opinion  In  HoUiday  v.  St.  Leoruird'*  con- 
curred, he  said  that  the  point  decided  In  the 
latter  case  "does  not  arise  in  the  present  case, 
so  that  It  Is  unnecessary  directly  to  decide 
anything  upon  it."  foreman  v.  Ctmttrbury 
is  not  a  well 'Considered  case  ou  this  point. 
Indeed,  the  point  Is  not  at  all  discussed  im 
principle,  and  the  decision  rests  wholly  on 
an  assumption  of  the  action  of  the  House  of 
Lords  which  the  record  proves  to  be  untrue. 
The  authority  of  EoUidag  v.  St.  Leonard'* 
on  this  point  was  distinctly  and  carefully 
left  unquestioned,  both  In  Mtrten  Doela  d 
Barbour  Board  v.  Gibb*  and  in  Cot  v.  Wim. 
The  most  that  can  be  said  is  tbst  In  V^rr*- 
V.  Ganterbury,  thecourtof  queen's  bench 
differs  from  tbe  court  of  common  pleas.  Tbe 
influence  of  the  decision,  however,  is  to  be 
plainly  noticed  In  subMquent  cmsi. 
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■imilBrpowera  and  duties  bad  been  given  by 
act  of  PHTliament  to  the  executive  govern- 
ment  of  New  Zfalaod.  '  Ttie  action  was 
brougbt  under  authority  of  tbe  Crown  lulta 


was  a  private  guild  or  corporation,  estab- 
llsbm)  some  SOO  jeara  ago,  for  charitable  and 
public  purposes,  such  as  the  relief  of  the 
poor,  malntendniie  of  religious  services,  pro- 
motioD  of  the  Interests  of  marlDers,  etc.  In 
Tery  early  da;s,  when  beacons  along  the  coast 
were  mainl;  private  property,  it  undertook 
tbeir  Tnaintenaoce,  at  first,  perhaps,  as  a  cbar- 


were  devoted  wholly  to  the  orlclnal  charity 
and  relief  of  poor  mariners.  Under  recent 
statutes  the  powers  and  duties  of  the  corpora- 
tion in  reference  to  lighthouses  aod  beacoos 
were  largely  Increased.  The  corporation  was 
sued  for  damages  caused  by  negligence  in 
the  removal  of  a  beacon,  leaving  a  portion 
of  it  under  water.  The  brood  claim  biade 
In  behalf  of  trustees  for  public  purposes,  in 
former  cases,  wan  again  made  in  behalf  of 
this  prlvale  corporation.  The  question  was ; 
"Are  the  defendants  liable  to  be  sued  nt  all 
Id  respect  of  Injuries  caused  by  reason  oT  the 
neBllgenl  condition  la  which  beacons,  or  tlie 
remains  of  beacons,  vested  in  them,  are  kept?" 
The  court  held  tjiat  the  recent  leglslaCloa 
enUrxiug   the  powers    of  the  defendant  did 


tion.     It  remained  a  private  corporatlor 


In  that  case  twenty  rears  before.  Day,  J., 
says :  "The  law  Is  plain  that  whosoever  nn 
dertakes  the  porformance  of,  or  is  bound  to 
perform,  duties,  whether  tbey  are  duties  Im- 
posed by  reason  of  the  possession  of  property 
or  by  the  assumption  of  an  office,  or  however 
they  may  arise,  is  liable  for  injuries  caused 
by  his  negligent  discharge  of  those  duties. 
It  matters  not  whether  he  makes  money  as  a 
profit  by  means  of  dlscharglai;  the  duties, 
or  whether  It  be  a  corporation  or  an  Individ- 
ual who  has  undertaken  to  discharge  thera. 
It  Is  also  Immaterial  whether  a  person  is 
guilty  of  negligence  by  himself  or  by  his 
servants.  If  lie  elects  to  perform  the  duties 
by  his  servants.  If  In  the  nature  of  things  he 
is  obliged  to  perform  the  duties  by  employ- 
ing servants,  ne  la  responsible  for  their  acts 
In  the  sane  way  that  he  Is  Tesponsible  for 
his  own." 

The  EnKllcib  rule  was  recently  (1890)  ap- 
plied  in  New  Brunswick  to  trustees  Incorpo- 
rated for  the  maintenance  of  a  public  hos- 
pital. Donaldson  v.  Otturai  Publie  Hotpital 
Oomr:  80  N.  B.  S79.  The  action  was  for 
Injury  caused  to  a  person  admitted  to  the 
hospital,  by  negligent  failure  to  supply  the 
necesaary  medical  and  surgical  attention. 
Tbo  qtiestloiu  w«re  r*lied  by  a  demurrer  to 
SI  L.B.  A. 


tbe  declaration.  The  court  held  that  th* 
duty  the  defendant  owed  the  plalotiS.  as  al- 
leged, was  admitted  by  the  demurrer,  and  a 
breach  of  that  duty  by  the  negligent  failure 
to  supply  any  medical  or  surgical  attendance, 
which  he  bad  the  right  to  have  supplied, 
was  also  admitted,  and  therefore  the  claim 
that  the  duty  Imposed  on  the  defendant  was 
In  fact  fulfilled  by  ezercislne  due  care  in 
selection  of  physicians,  and  tnliaving  necea- 
sary  appliances,  etc.,  was  not  in  t^  case, 
for  such  facts.  If  they  are  an  answer,  should 
be  set  forth  by  way  of  plea ;  that,  admitting 
the  defendant  to  be  a  public  charitable  in- 
stitution, that  fact  does  not  exempt  it  from 
this  action  for  negligence,  A  public  char- 
itable Institution  is  liable  to  be  sued  for  Deir- 
Jlgence. 

The  first  case  in  the  United  Btates  to  which 
OUT  attention  has  been  called  was  decided  in 
Virginia  In  1867.  Sichnumd  v.  Lang.  17 
Gratt.  87S.  It  was  an  action  for  the  value 
of  a  stave  lost  by  negligence  on  the  part  of 
servants  of  a  hospital.  Liability  was  de- 
nied on  the  ground  that  the  managers  of  the 
hospital  exercised  goveromental  powers,  that 
under  the  Virginia  laws  the  managers  of  the 
hospital  were  exercising  goverumental  pow- 
ers, and  the  government  was  tlw  principal  or 
master,  and  therefore  the  rale  of  rMpmdsof 
luperior  did  not  apply. 

MtLrmilian  v.  Stte  Tork  (IBTB)  03  N.  T. 
160.  20  Am.  Bep.  468,  was  an  action  aKaliwt 
the  city.  The  oirly  question  decided  was 
that  under  the  New  York  statute  the  com- 
missioners of  public  charities  fvere  not  the 
agents  or  servants  of  the  city,  and  therefore 
the  city  was  not  responsible  for  the  negli- 
gence of  a  servant  employed  by  the  commis- 
sionen. 

MeDmaid  t.  MauaehvtetU  Otn.  EetpibU, 
120  Mass.  4Sa,  %\  Am.  Bep.  039.  was  decided 
In  1878.  It  was  an  action  against  the  hos- 
pital for  negligent  surgical  treatment.  The 
court  distinctly  held  that  a  hospital,  being 
a  public  charlUble  Institution,  la  not  liable 
for  the  negligence  of  a  servant  when  it  has 
exercised  proper  care  In  his  selection.  But 
the  ratio  decidendi  Is  not  entirely  clear.    Ap- 

Fiarentty  the  decision  is  based  on  the  author- 
ty  of  BoUiday  v.  8t.  Ltonard't,  and  If  so.  It 
Is  sn  authority  for  the  principle  that  there 
ts  an  exception  to  the  rule  of  ruvondtat  *»■ 
psriiTmhen  the  negligent  servant  fs  employed 
by  a,  public  charitable  corporation.  Subse- 
quently a  similar  question  arose  In  BerUen  v. 
B>»ton  Oity  Hoipital.  140  Haas.  18.  Hi  Am. 
Rep.  436.  The  accident  was  caused  by  the 
negligence  of  the  superintendent  of  a  build- 
ing owned  by  the  city  of  Boston  and  used  at 
a  hospital  under  the  management  of  corpo- 
rate tnistees  appointed  by  the  city.  The 
court  said  that.  If  the  trustees  could  be  re- 
garded as  trustees  of  a  public  charity,  the 
case  came  within  MeDewM  v.  JfowoeAuwftt 
Oen.  Hotpital.  but  held  that,  under  the  stat- 
ute incorporating  them,  the  trustees  were 
agents  for  the  city ;  that  the  city,  in  the  per- 
formance of  the  duty  of  msintatnlng  the  ooa- 
pltal,  was  not  liable  for  negligence,  because 
the  case  came  within  the  principle  of  HiU 
V.  Bufam,  123  Mass.  814,  28  Am.  Bep.  882, 
when  Judge  Ony,  in  an  elaborate  opinion 
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tad  extwusdTe  rarlew  of  the  naes,  defended 
tba  HamcliuBetts  doctrine  of  nonliftbtltlf  of 
municipal  corporallong.  mad  alao  of  Tindieg 
J.  Salm,  137  Uua.  Til,  50  Am.  Rep.  289, 
whicb  gomewhat  extends  tbat  doctrine.  And 
In  Daintily  t.  BatCon  Oathotie  Cemetery  Aato. 
m  Uass.  163,  the  court  states  tliat  U:DonaU 
V.  Mauachutett*  0«n.  fio*pi(aIwu  decided  on 
the  ground  'that  (he  defenduit  was  a  pub- 
lic charitable  instftutton  nader  the  lawa  of 
tlie  commoawealtb, "  and  Bertton  T.  Button 
OUg  Hatpital,  on  the  ground  that  the  real 
datf  wu  imposed  by  statute  ou  the  cltv  for 
pntilic  benedt,  and  that  the  city  would  not 
H  liable  under  the  rule  stated  in  TiniiUti  t. 
Bslan,  and  BiU  t.  Boiton,  aud  therefore  a 
mere  KlaXjatarj  agent  without  prppelty.  fn- 
terreulng  between  the  city  and  the  actual 
VTooKdoer,  was  free  from  liability. 

la  1^,  tbe  queuIoQ  came  up  (a  Rbode 
Iiluid,  In  Olatia  v.  Bhode  Idand  Hoipitai, 
URL  411.  S4  Am.  Bep-  675.  The  pLilu- 
liS  claimed  damages — Fiiet,  od  the  ground 
ol  Dtgligence  of  the  corporalioa  In  the  seleo- 
tioD  of  sD  interne  who  was  employed  as  a 
urgeoa  and  to  whose  surgical  care  the  plain- 
li?  nas  committed.  The  court  held  that  the 
•JefewliiDt  was  liable  for  iu  corporate  negll- 
f.eBtx  in  the  selection  of  its  physicians.  Bec- 
oDd,  on  the  ground  of  the  negligence  of  the 
hitCTce  while  acling  as  s  surgeon,  in  bit 
cirelea  and  unskilful  treatment  of  the  plain- 
lifl.  The  court  held  that  the  defendant  was 
not  liable  on  this  ground,  and  that  the  hoa- 
I^Lil  doei  not  undertake  to  treat  the  patient 
throagb  the  agency  of  the  surgeon,  but  only 
to  procure  his  Mfvloes,  and  therefore  the  re- 
Istlon  of  maatei  and  servant  does  not  exist. 
ud  the  boepltal  la  only  liable  for  a  breach 
of  its  duty  to  use  proper  care  In  the  aelec- 
tloD  of  the  luriKon.  Third,  on  the  ground 
tliat  the  plalntlfl,  being  In  a  critical  condi- 
tion, it  waa  the  duty  of  the  interne,  under  a 
hospital  rule,  to  send  Immedlatelj  tor  an  at- 
tending surgeon,  and  the  duty  ol  the  corpo- 
ntlon,  under  a  special  provision  of  Its  char- 
tn,  to  put  the  ruts  in  execution.  The  court 
twld  UuW  while  the  Interne  a<:ts  a«  surgeon, 
•ad,  when  so  acting,  he  may  not  be  the  serv- 
ut  of  the  corooration.  yet  he  also  Is  ap- 
pointed to  perform  other  duties,  and  when 
uting  in  such  capacity  the  relation  of  master 
lad  urrant  exists;  that  the  corporation  un- 
dertakes In  critical  cases  to  send  for  one  of 
itsuaS  of  surgeons.  This  duty  it  Impoaed 
upon  it  In  pursuance  of  the  special  terms  of 
iti  charter,  and  can  only  be  performed  by  the 
coiporatioa  through  as  agent-  The  interne 
ii  Its  agent  for  that  purpoee.  and  his  neglect 
ti  OM,  of  the  corporation,  and  for  such  neg- 
lect the  defendant  is  liable.  The  broad  claim 
"u  slso  made  that  the  defendant,  bv  reason 
of  being  a  public  charitable  corporation,  was 
eiempt  from  all  llabltlty.  The  court  held : 
That  this  broad  claim  wss  not  supported  by 
toy  cases  cited,  discussing  the  English  and 
UMscbuietts  casoa.  That  the  theory  of  a 
public  policy  which  forbids  the  use  of 
porste  funds  in  any  caae  to  compensate 

lojuiles  Inflicted  is  not  sound.     There  1 

•uch  publlo  policy,  and  Uie  establishment 
of  tuoh  a  polloT  is  a  question  for  the  legls- 
lUtirt.  TtM  UM  theory  that  the  corporate 
tlUKA. 


funds  are  trust  funds,  and  their  use  to  pay  a 
judgment  would  be  a  violation  of  trust.  Is 
unsound.  That  the  result  of  the  English 
cases  is :  (a)  Where  tbere  Is  a  duty,  there 
is  a  prima  facie  liability  for  neglect;  and  a 
corporation  being  created  for  certain  purposes 
which  cannot  be  executed  witlioul  the  use  of 
care  or  skill,  it  becomes  the  duty  of  the  cor- 
poration to  exercise  such  care,  and  funds  ac- 
quired for  the  purposes  of  iti  creation  will 
be  applied  to  satisfy  a  judgment  for  its  de- 
fault In  this  resoect.  (b)  The  corporate  funds 
can  be  applied',  not  withstand  log  the  trusts 
for  which  they  are  held,  because  the  liabil- 
ity is  incurred  In  cairvlng  out  tiie  trusts  and 
is  incident  tn  them.  That  these  rules  for  cor- 
porations for  publlo  purposes  apply  equally 
to  corporations  like  the  Rhode  Island  Hoa- 
piUi. 

Fin  Int.  iUn>I  v.  fioyd,  120  P*.  «24,  1  L- 
R.  A.  417,  was  decided  In  1888.  This  was 
an  action  against  a  corporation  urianlzed  to 
aid  the  city  government  of  Philadelphia  In 
preservation  of  life  and  property  at  Area,  tot 
an  injury  caused  by  the  negligenoe  of  Ita 
servants  employed  st  a  flra.  The  court  held 
that  under  the  laws  of  Penntvlvanla  the  de- 
fendant, in  the  performance  of  Its  duties,  was 
acting  in  aid  of  the  municipal  government 
in  the  performance  of  a  goTemmenlal  duty, 
and  in  ancli  case  the  rule  of  rt^ondeat  tuperier 
has  no  application,  tor  the  state,  and  not  the 
defendant,  is  the  superior.  Tlw  conrt  further 
held  that  the  funds  of  a  public  clutrity  can- 
not be  taken  to  coinpentat«  injuries  by  neg- 
ligence of  agents,  and  aays:  "It  would  m 
csrryicR  the  doctrine  of  retpondeat  tvpnior 
to  au  unreasonable  and  dangeroua  length. 
That  doctrine  is  at  best,  as  I  once  before  ob- 
served, a  hard  rule." 


pleas,  tn  Barrii  v.  Wotrum'i  Botpitai  27 
Abb.  N.  C.  37.  But  the  case  was  decided 
on  questions  of  fact.  No  actual  negligence 
or  want  of  care  was  found  on  the  part  of 
the  hoepital  authorities,  the  snrgeons,  or  the 

During  the  past  year  the  question  has 
arisen  In  three  cases :  In  Kentucky.  In  the 
case  of  WiSiamim  t.  Louiitiilt  IndnUriai 
BcJufl,  95  Ky.  261,  38  L.  R.  A.  300,  where 
the  liability  of  the  defendant  for  injuries 
committed  by  Its  agents  was  denied,  on  the 
sole  ground  that  this  corporation  was  a  mere 
agent  of  the  state  exercising  governmental 
functions.     In  tlichigac,  in  Dovmet  V.  Ear- 

rHogpilat.  reported  in  101  Mich.  MS,  SS 
R.  A.  603,  a  hospital  for  the  Insane  was 
sued  by  the  representatives  of  a  patient  who 
had  escaped  from  the  strong  room  of  the  hos- 

Eltal,  jumped  from  a  window,  and  bo  was 
illed.  The  negligence  alleged  was  that  of 
the  trustees  In  tbe  construction  of  the  build- 
ing, and  of  the  emplojeea  in  the  care  of  tbe 
patient.  Judgment  was  given  for  the  de- 
fendant. Perhaps  tbe  decision  might  be  sus- 
tained on  other  grounds,  but  tbe  reaaoDing 
of  the  court  fairly  tends  to  support  the  ex- 
treme claim  of  tbe  defendant  in  this  case. 
There  is,  however,  a  distinction  that  may 
have  strongly  influenced  the  language  of  the 
court.    Tbe  Harper  Hospital  waa  originally 
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der  B  general  Btstute.  It  1b  possible  that  bj 
the  act  of  Incorporation  the  corporate  powers 
were  limited  to  admialstTation  of  the  OTigl- 
nal  trust  ta  accordance  with  the  laws  eatab- 
Itsbed  by  the  founders.  If  this  were  so,  the 
corporate  capacltr  would  be  reduced  to  the 
minimum,  and  the  defendant  mlsht  be  held 
not  liable  upon  a  conatructlon  of  the  Urms  of 
Ita  charter,  without  questioning  the  liability 
of  an  eleemosynary  corporation  for  injuries 
committed  in  pursuance  of  Its  corporate  pow' 
era.  The  case  of  Union  P.  B.  (&.  v.  ArtUt, 
9  C.  0.  A.  14,  «0  Fed.  Rep.  865.  28  L.  R. 
A.  B81.  decided  by  the  United  States  circuit 
court  of  appeals,  does  not  deal  at  all'  with 
the  relation  of  a  corporation,  whether  busl- 
nesa  or  eleemoavnarr,  to  Its  corporate  funds, 
nor  directly  wfth  tne  nature  of  the  duties 
impoeed  on  a  public  or  charitable  corpora- 
tion by  its  charter.  The  only  question  con- 
sidered or  decided  in  respect  to  a  corporation 
Is  that  anv  corporation,  when  it  undertakes 


le);al  obilKatlon  to  perform,  assumes  tbe  same 
personal  duties,  neither  more  nor  less,  that 
an  individual  assumes  who  undertakes  a  simi- 
lar act  of  charity,  and  that  a  corporation,  in 
admlnlaterluK  a  trust  fund  dtstipct  from  Its 
corporate  funds,  held  by  It  on  a  speclSc  trust. 
stands  in  the  same  position  as  an  individual 
who  admlDlsters  a  trust  fund  for  a  similar 
purpose.  But  the  case  Is  of  peculiar  Inter- 
eai  as  maintaining  the  proposition  that  an 
Individual  establishing  hospital  accommoda- 
tions as  a  charity  undertakes  no  duty  towards 
thoae  who  accept  them  as  a  free  gift,  except 


the  dutv  of  using  reasonable  care  in  provld 
ing  such  accommodations,  and  that  if  one  is 
injured  through  negligence,  not  of  the  In- 
dividual In  the  performance  of  bis  peraoual 
duty,  but  of  the  servants  employed  by  him, 
the  principal  la  not  liable,  because  such  case 
does  not  come  within  the  reason  of  the  rale 
of  rttpondeat  superior,  and  such  rule  has  no 
application.  As  this  proposition  is  true  of 
a  corporation  as  well  as  of  an  Individual, 
the  court  held  that  the  railroad  corporation 
which  had  established  hospital  accommoda- 
tions as  such  a  charity  was  not  liable  in  a 
suit  to  recover  for  Injuries  caused  through  the 
negligence  of  the  aervanta  It  bad  employed  i 
that  tne  doctrine  of  rttpondtat  luperior  has 
no  Just  application,  and  "it  was  responsible 
for  the  discharge  of  Ita  own  personal  duty. 
and  not  for  the  performance  of  the  duties  of 
it«  employees."  Tbls  is  tbe  most  direct  ap- 
plication we  have  found  In  an  American  case 
of  tbe  doctrine  which.  In  Hall  v.  Smith  and 
BoUiday  v.  St.  Leonard'*,  was  applied  to  cor- 
porations BStabllshed  for  public  and  cliarlt- 
able  purposes. 

It  is  apparent  tbat  titere  are  marked  dif- 
ferences In  tbeae  cases,  botb  aa  to  results  and 
the  process  by  which  results  are  reached. 
Tbeae  differences  mainly  appear  in  the  teats 
adapted  for  ascertaining  In  each  case  what  la 
a  corporate  duty  and  what  la  a  corporate  neg- 
lect; in  tlwoonfualon  of  thequaal  trust,  aris- 
ing from  the  restriction  whidi  binds  STeiy, 
31  L.  R.  A. 


with  the  relation  of  a  ibrlctly  legal,  trui  ._ 
to  his  Ixust  funds ;  and  especially  in  tbe 
various  means  by  which  courts  have  soueht 
to  escape  the  patent  injustice  of  applying 
the  extreme  doctrine  of  re*p07idtat  tupirior  to 


of  all  tbe  cases  clearly  Indlcatea  a  general 
conviction  that  an  eleemosynary  cmporation 
should  not  be  held  liable  for  an  injury  due 
only  to  the  neglect  of  a  servant,  and  not 
caused  by  Its  corporate  negligence  in  tits  fail- 
ure to  perform  a  duty  Impowd  on  It  by  law, 
and  we  are  sattsfled  tnat  this  general  coovlo' 
tlon  rests  on  sound  legal  principles.  The 
law  which  makes  one  responsible  for  bis 
own  act,  although  it  may  be  done  throngh 
another,  and  which  Is  expressed  b^  tbe  pri- 
mary meaning  of  the  maxim,  Qut/oet'f  pw 
fUium.  Jacit  par  t.  Is  based  on  a  principle 
of  universal  Justice.  The  law  which  makes 
one  responsible  for  an  act  not  his  own,  be- 
cause the  actual  wroDKdoer  la  his  servant.  In 
based  on  a  ruje  of  public  policy.  Tbe  lia- 
bility of  a  charitable  corponitlon  for  the  de- 
faults of  its  servants  must  depend  upon  the 
reasons  of  that  rule  of  policy,  and  their  ap- 

Slication  to  such  a  corporation.  The  rule 
I  distinguished  as  the  doctrine  of  rttpond- 


clpal  and  agent,  thereby  causing  much  con- 
fusion. Hure  we  use  It  In  tbe  narrow  mean- 
Ins  suggested  by  Its  origin.  The  phrase  is 
taken  from  the  words  of  the  statute  of  Wesim. 
11.  (Car.  II.).  Si  euttM  gaoia  mm  haheat 
per  quod  junticiettiT  MJ  uTide  lolvat,  retpondaU 
tuperior  suuj  ^it  eaitodiam  hujuimodi  gaola 
nbi  eommitit.  As  Lord  Coke  tells  us  (S 
Inst  882),  this  law  was  Intended  only  (or 
those  wbo  "having  tbe  custody  of  gaols  of 
freehold  or  inheritance  commit  the  same  to 
another  that  Is  not  sufficient."  As  aheriSa 
originally  proHted  through  the  appointment 
of  their  subofflcers.  the  rule  of  the  statute 
was  applied  to  sheriffs,  although  they  were 
not  Included  In  its  letter.  This  statute  wa* 
passed  before  the  first  Tear  Book  was  kept, 
si  a  time  when  tbe  English  law  was  "with- 
out form,"  It  recognized  an  Injustice,  and 
declared  a  rule  of  public  policy,  i.  ».  an  In- 
jury done  by  one  who  Is  Irresponsible  must 
be  answered  for  by  his  superior,  when  for 
hie  own  convenience  and  emolument  that 
superior  baa  given  the  wrongdoer  tbe  op- 
portunity of  committing  the  injury.  This 
rule  of  public  policy  modified  the  develop- 
ment of  the  law  of  maater  and  servant  from 
the         "      "  -  ■         ■  .... 

the 


beginning,  and  in  this  way  Infused  int» 
law  of  agency  a  sort  of  fictitious  agency, 
uepending,  not  on  the  principle  of  justloe 
that  makes  one  responsible  for  his  own  act, 
but  on  a  rule  of  public  policy  which,  under 
certain  clrcumstanoea,  eatope  one  from  abow- 
ins  that  the  act  In  question  was  not  his  own. 
This  view  la  saggested  by  the  opinion  of 
Best,  Gh.  J.,  in  HaiX  v.  Am(A,  tupru.  and 
is  the  occasion  of  bis  emphatic  declaration 
tbat  Tvtpimdeat  twperiof  is  bottomed  on  the 
principle  (bat  be  wbo  expects  to  derire  tbe 
adnntage  from  an  act  dmo  for  him  by  an- 
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•Uwr  moit  snnrer  for  U17  Injnir  which  a 
third  penon  aiuUIna  from  It.  Tbe  reaaona 
for  the  rule  bare  been  dlftereiitlT  ateted  bj 
.  Stu  Terk.  tvpra. 


tbirge  them  If  not  oompetent,  and  to  control 
them  while  in  hla  employ.  In  Dioe;,  Par- 
ties, nla  l(tt,  p.  4U,  the  liability  ia  Mated 
u  "uialogODe  to  the  liability  of  an  owner 
for  fnjnriei  ooounltted  by  anlmaU  betonKlng 
to  blm.  Neither  the  master  nor  owner  Is 
liable  beoaiiH  he  baa  himaelf  done  the  par- 
tlcularact  complained  of.  He  1b  reapoosible 
becanae  the  wronjt  la  the  reeult  of  hla  having 
in  the  one  case  employed  ttie  incompetent 
MTTant,  and  in  the  other  kept  an  animal  of 
Iwbita  injurlotu  to  hli  neighborB.*  Here 
tba  policy  stated  seems  to  be  that  the  master 
■hoQld  not  only  be  liable  for  his  negligence 
Id  the  employment  of  servants,  but  shonld 
be  held  as  a  gnarantor  that  none  employed 
by  him  abould  abnse  their  opportunittea. 
And  a  similar  notim  Is  expressed  lo  Wood, 
Hut.  A  B.  9  377.  i. .».  that  the  penalty  of 
llsbllity  is  imposed  in  order  to  secure  in  the 
muter  'the  exercise  of  proper  care  and  dill- 
geiice  in  the  selection  and  retention  of  his 
isenta.'  Whart.  Neg.  %  157,  gives,  as  the 
Tesson  of  the  policy,  that  "he  who  pnta  in 
operation  an  agency  whlcb  he  controls,  while 
Ik  receives  its  emofnmenia.  Is  responsible  for 
the  injuries  It  tncidentolly  Inflicts, '  relying 
on  Lord  Braugham's  statement  tn  Duncan  v. 
Fiiuttater,  «  Clark  &  P.  894:  "I  fim  liable  for 
what  Is  done  for  me  and  under  my  orders  by 
the  man  I  employ,  for  I  may  turn  bim  from 
that  employ  when  1  please  : 
that  I  am  liable  la  this,  tba 

him  I  set  the  whole  thing  ._ 

what  he  doea,  being  done  for  my  beneflt  and 
onder  my  direction,  I  am  responsible  for 
the  coDsequencea  of  doing  It." 

This  defendant  does  not  come  within  the 
nain  reason  for  the  rnte  of  public  policy 
wbleh  aapporta  the  doctrine  of  mpoiulait  *u. 
ftrior.  It  derives  no  beneflt  from  what  its 
sOTsnt  does.  In  the  sense  of  that  personal 
ud  private  gain  which  wss  the  real  reason 
for  the  rule.  Again,  so  far  as  the  persons 
Injured  an  ooncemed.  especlsltv  If  thej  be 
patients  at  the  hospital,  the  defendant  does 
Mt  "set  the  whole  thing  In  motion,"  in  the 
mae  in  which  that  phrase  is  used  as  ex- 
prtsing  a  reason  for  the  rule.  Such  patient, 
Tbomiybe  Injured  by  the  wrongful  act  of  a 
liMpltsI  servant,  Is  not  a  mere  third  party, 
s  itosnger  to  the  tranaactloo.  He  Is  rather 
■  participant.  The  thing  about  which  the 
KTTsnts  are  employed  is  the  healing  of  the 
•Ick.  This  is  set  in  motion,  not  for  the  bene- 
fit <d  the  defendant,  but  of  the  public.  Sore- 
nUR  A. 


ly,  tbose  who  accept  the  benefit,  oootribiit- 
Ing  also  by  their  payments  to  the  publie 
enterprise,  and  not  to  the  private  pocket  of 
the  defendant,  aaefst  as  tmlv  as  the  defend- 
ant in  setttnc  the  whole  thing  In  motion. 
But  the  pracUcal  ground  on  which  the  rule 
ia  baaad  is  simply  Uils :  On  the  whole,  sub- 
stantial Justice  is  beat  served  by  msklng  a 
master  responsible  for  the  Injnries  caused  by 
his  servant  acting  In  his  service,  when  set 
to  work  by  him  to  proaecnte  hli  private  ends, 
with  the  expectation  of  deriving  from  that 
work   private   beneflt.      This   has  at  times 

firoved  a  hard  rule,  but  it  rests  upon  a  pub- 
ic policy  too  flrmly  settled  to  be  questioned. 


all  others,  snd  who  do  not  and  c 
within  the  reason  of  the  rule.  In  other 
words,  we  are  asked  to  extend  the  rule,  and 
to  declare  a  new  public  policy,  and  say: 
On  the  whole,  substantisl  Justice  is  best 
served  by  making  the  owners  of  a  public 
charity  Involving  do  private  proQt,  responsi* 
ble,  not  only  for  their  own  wrongful  negli- 
gence, but  also  for  the  wrongful  negligence 


law  does  not  Justify  such  an  extension  of  the 
rule  of  retpondeai  raparior.  It  is  perhaps 
immaterial  whether  we  say  the  public  policy 
which  supports  the  doctrine  of  rttpond^at  m- 
jitnor  does  not  Jnstlfy  such  extension  of  the 


requires  an  exemption  from  the  operation  of  a 
rule  based  on  legsl  Action,  and  which,  as  ap- 
plied to  the  owners  of  such  enterprises,  la 
clearly  opposed  to  substantial  Justice.  It 
is  enough  that  a  charitable  corporation  like 


lect  Id  the  performance  of  a  corporate  duty, 
la  Dot  liable,  on  grounds  of  public  policy. 
for  Injuries  caused  by  personal  wrongful  neg- 
lect ia  the  performance  of  his  duty  by  aserv- 
ant  whom  It  has  eelected  wlUi  due  care ;  but 
in  such  case  the  servant  is  alone  responsible 
for  his  own  wrong.  This  result  Is  Justifled 
by  the  opinions  in  Sail  v.  Smith.  Etiiiday  v. 
*.  Ltenara-;  and  VnUm  P.  B.  Co.  v.  Artitt. 
tupra,  substantially  on  the  grounds  above 
stated,  and  ia  reached,  for  one  reason  or  an- 
other, by  the  greater  number  of  courts  Uiat 
have  dealt  wltn  this  particular  liability  of 
s  corporation  for  public  or  charitable  pur- 


The  other  Judges  coooai^ 
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A&optli>nliidor««dnpon  tli«bB«kof» 
iittSotiable  not*  (of  Its  eztsDsloD  (or  »  deflnlte 
tlmo  b;  giviag  a  oew  note  at  the  optloa  of  tbs 
makers  and  ludorsera  slmllu  to  ttie  oiiolaaJ  doa 
□oL  deetroy  Ha  Desoclablllty. 

(JaauaiT  V,  189(10 

APPEAL  bj  plalDtiff  from  &  jodgmeDt  of 
the  AnnlatoQ  City  Court  Id  lavur  ot  defeod- 
ant  In  aa  aciion  brought  lo  enforce  his  al- 
leged liability  aB  Indorser  on  a  promissory 
Dote.    Beuntd. 


Mfttr*.  I 


,  Bowl*, 
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The  phce  of  payment  Is  sufficiently  certain. 

Sudt^pA  r.  Sriwer,  M  Ala.  189;  Boit  t. 
Cmt,  M  Ala.  119;  Poittrv.  SutU.  S  Ind.  App. 
S06:  Brovn  r.  Firtt  Sat.  Bank.  108  Ala.  138. 

The  UDcertalnty  as  to  the  tine  wben  the 
note  or  bill  is  payable  Is  not  a  defect,  proflded 
tbe  lime  described  in  (he  paper  mutt  come 
sooner  or  later;  nor  is  renwlencw  of  time  ma- 
terial 

Tiedeman,Oom.  I^peT.gSB;  Ommv.  Thorn- 
tm,  46  Ala.  mi;  Bremter  t.  WiUianu,  %  3.  C. 
N.  S.  45Si  Na»9»  r.  Jfanttin;.  SB  Ala.  MO; 
Gainu  V.  Donttt,  18  La,  Aon.  <>68:  MorUt  t. 
Bdwtffii,  20  La.  Ann,  2Ca;  KnigM  y.  M6Re^ 


ncMM,  87  Tex.  S04;  Atehrton  t.  8eoU,  61  Tax, 
ai3;  Chicago  R.  Equip,  Oo.  v.  MtrehaaU  Nat. 
Bank.  186  U.  S.  266,  S4  L.  ed.  840;  Bikfr  r. 
Spragtie  Mfg.  Oo.  14  it.  I.  403,  SI  Am.  Rep. 
418;  Indtpendent  Sehoot  Ditt.  t.  HaU,  118  U. 
B.  140,  28  L.  ed.  966;  Morton  v.  Neie  Orleana 
A8.B.00.A  Immi.  Attn.  79  Ala.  690;  FirU 
Nat.  Bank  t.  Slaughter,  98  Ala.  603;  Oota  y. 
Buck,  7  Met.  088,  41  Am.  Dea  464. 

A  note  payable  tnelre  montha  after  date, 
"or  before  if  made  out  of  the  sale  of  a  ma- 
chine," nsE  beld  to  be  negotiable  Id  Bnut  y. 
Stecifoan.  74  Pa.  IB,  IS  Am.  Rep.  642. 

A  ptomiBe  to  pay  on  or  before  a  day  men- 
tioned stales  tbe  time  of  payment  wlui  lufll- 
dent  certainty. 

Walker  v.  Woohn,  64  lod.  164,  S8  Am.  Rep. 
689;  Mattiton  v.  Markt,  81  Micb.  421,  IS 
Am.  Rep.  197;  Jordan  r.  Taie,  1901iioSt.  SB6: 
Sagory  v.  Mttropotitan  Ba/ik,4iL^  Ann.  627; 
Bevrntnir  r.  Farg^ar,  08  Ala.  202;  Maktpeatm 
Y.  Harvard  Col6ge,  10  Pick.  208. 

If  the  event  upon  wblch  the  instnnneDt  ia 
to  become  payable  must  Inerltably  happen.  It 
is  DO  objection  that  It  Is  ancertaln  wben  U  will 
happen,  nor  is  It  of  any  Importance  bow  loBf 
the  payment  may  be  in  luspenu. 

Saekat  *.  Ptiimer,  36  Barb.  170;  Chlt^, 
BilU,  8[h  Am.  ed.  from  the  8th  London  ed. 
pp.  166, 1S6. 

A  note  payable  "op  or  before"  a  certain  date 
U  not  rendered  non-negoUable  by  reason  of  an 
optloD  in  the  maker  to  pay  at  any  time  before 
ultimate  maturity  of  (be  note. 

Fir$t  Nat.  &tnk  y.  Skten.  101  Ho.  eSS; 
Lamb  Y.  Stort,  46  Hlch.  4tS;  Chltty,  Bills  * 
Notes,  g  1«L 


Hon- 

MabOUyofnoU. 

There  «eeinitotKion1]r  onecue  whioh  tola  oon- 
fllot  with  AmiBTOii  Loan  *  T.  Oo.  t.  Stickhxt. 
and  there  may  be  trraund  (or  dlaUnitiilshinj;  even 
that  one.  la  It  a  note  by  ao  arent  tor  the  wis  of 
merohandlBS  payable  One  year  after  date,  but  oon- 
telnloirthe  otaiwethat  If  the  arentdoee  oot  lell 
cDouih  la  one  rear  one  more  Is  grranted.  was  beld 
not  to  be  necotlable,  upon  the  sround  that  It  Im- 
plied that  It  was  payable  out  of  a  partlonlartund. 
and  (or  tbta  icaiun  and  because  payable  only  od 
the  happeninir  of  a  oondltloo,  tt  li  not  nesotlable 
durtuB theflrstyear.  HlUer v. Foajte, ES  Iowa,M, 
4l.AiD.Bep.  BE.  Theoourtadds:  "Itllirueltiapay- 
able  absolutely  at  tbe  eiplration  o(  two  yeoia 
Bqt  we  tblnk  It  must  have  been  neeoHable  Wben 
executed,  and  oontlnaoasly  from  that  time,  or  not 
at  all." 

The  but  that  tbe  court  InterDteted  the  note  aa 
requlrlnR  payment  not  of  a  parUoular  funil  Is,  bow- 
ever,  sulHolent  to  makes  dlflerenoe  In  tbededsloD. 
For  ibatalonewonldunder  many  authorities  make 
tlie  note  non-neRotlab]&  NotwlthstandloB  that, 
however,  tlie  rultuE  on  tbe  other  bninab  of  the 
oase  Is  Id  oooSlct  wttb  tbe  Siiuuiai  Cabs. 

Id  Che  eases  of  tbe  otbec  notes  wblob  have  been 
beld  non-DtvotMble  because  of  an  agreement  for 
reoewal,  (be  acreements  have  been  for  indellnlie 
reaewal.  and  there  la  much  gniund  for  dlstlnctloD 
between  an  agrteement  tor  an  IndeBnlte  renewal, 
wblcb  under  the  rules  renrdlDR  neicotiable  paper 
oould  not  fan  to  deetroy  nesntlablllty,  and  an 
agreement  (or  one  renews  (or  a  detlDlle  time 
which  wonM  nuke  tbe  timeofpeymentoDeof  two 
81  L.  B.  A. 


known  from  tbe  iDoeptloD  ot  tbe  paper.  As 
ether  or  not  Uie  DBoerlalDty  caused  by  suob 
lufflclent  to  destroy  oecatlabillty.  the 
two  oourta  wblch  have  passed  upoD  tbe  quoKtoo 
do  not  sffree,  and  It  will  require  further  ooosldcm- 
tlon  tosettle  tbe  gueetlon. 

An  avreement  for  extension  fTom  tlms  to  tlOM 
Indeflnitely,  as  the  payee  mar  See  at,  renders  tbe 
note  non-negotlable.  Woodbury  v.  Boberts,  tt 
Iowa,  hS.  U  Am.  Hep.  IKS. 

A  provlston  that  tbe  iiayee  or  his  ssilcns  may  ex- 
tend the  time  of  payment  from  time  to  dme  In- 
deflnitely. sa  he  or  tbey  may  eee  flt.  Tenders  dm 
note  DOD-DegroClable.  Qlldden  v.  Henry,  IH  iDd. 
tTB,  U  Am.  Bup.  8I& 

A  stipulation  In  snotetbaCtbeliolilernMy  renew 


r  extend  the  tl 


if  peymi 


t  from  time  14; 


a>  required,  and  wltbout  prejudloe  to  bis 
ngnts  to  enloroe  pa^meau  anlnat  tlte  msters, 
BUiettea,  and  iDdonera.  at  any  time  wben  tbe  same 
may  be  dne  and  payable,  renders  the  note  non- 
DesotlaI>t&  Ooffln  v.  Spencer,  SB  FM.  Be|>.  SSS:  Vm 
court  plaoeB  Its  ruling  upon  tha  ground  that  every 
■Dooeeilve  taker  ot  tbe  paper  Is  bound  to  lake  no- 
tloeo(thlBB(lpuIatloo,aDd.tnsteadof  looUnironlT 
to  thetaoeo(tbepai>er  for  the  time  ot  its  matur- 
ity, aslDcaseot  oommerolal  paper  be  must.  Is  iiut 
upon  Inquiry  whether  or  not  an  agreement  for  a 
renewal  or  extensloD  of  time  has  been  made  by 
his  proposed  stalgnor  or  by  any  previous  liolder. 

In  Beoond  Nst.  Bank  v.  Wbeeler.  IB  Hlch.  M6.  a 
note  coDtslnlDcadause  that  the  bolder  may  renew 
oreitend  thetlnMO(  paytDeDt(rom  time  to  time, 
as  oftea  as  required,  without  notMe  and  wltbonl 
piejodloe  to  his  rlxbls,  wsa  held  not  to  be  nevotl 
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JTenr*.  Katthew*  *  WhItMtde.  for  ap- 
pellee: 

Batd  agTMineiit  was  a  part  of  said  note  be- 
fcKC  the  Ivnance  of  It,  aod  It  never  waa  an  mo- 
«ODditfonal  written  promlie,  ai^ed  by  Ibe 
maker,  to  pa;  absolutely  and  at  all  events  a 
•am  certain  Id  moner  to  any  one;  but  tbia  U 
one  of  tbe  lequlitiesor  a  necotlable  Inatrument 

Aliman  t.  BitlenMer,  SB  Hicb.  287;  Firtt 
Sat,  Bank  r.  Hgnwn,  U  N.  C.  34,  S7  A.m. 
Beix  SM;  Marviand  FertilUirtg  A  Mfg.  Oo.  v. 
Nmman.  60  Md.  084,  4B  Am.  Rep.  700;  Qar- 
rtUon  V.  Ptirdv,  8  Dak.  nS;  8l^r«ni  r.  Jo/m- 
am, S8  MlDD.  172;  Iron  Oitj/  Nat.  Banlcf.  Me- 
Cord.  1S«  Pa.  G2,  11  L.  R.  A.  iSd-.Cogtaio  t. 
Ciwta.  127  Mass.  393,  34  Am.  Bm.  867;  1 
Randolph,  Com.  Paper,  p.  81B,  note  1;  Miller 
▼.  P»ige.  56  Iowa.  90.  41  Am.  Rep.  8S  (1881); 
fivmpXrvy  t.  Beckwith,  48  Micb.  ISl  (18h3|;  1 
Dan.  Nej;.  IbbL  g  41;  OhaaOUr  t.  Oarty.  04 
Midi.  SBT. 

A  prioted  alipnlstlon  on  the  back  of  a 
la  as  nncb  a  part  of  the  intlromeDt  as  If  set 
oat  In  Ita  body. 

Betmottr  t.  Fur^kar,  B8  Ala.  8M. 

If  wben  tt  b  made  the  payment  is  to  depend 
OB  a  oondhkM,  oootiDgeDcy.  or  uncertain  event, 
tlMMibaequoQtbappenlDKof  tbateTentoTCon- 
tinnogr  will  not  cbangelta  character. 

Oaiiman  ▼.  Xatawn,  68  AU.  947.  SB  Am. 
Bap.  07:  8i»md  Nat.  Bank  v.  WJUettr,  70 
]lictu54<. 

If  the  note  bad  pnrported  to  be  pavable  at 
"AoniatoiiLoanATnut  Company"  this  alone. 
If  there  were  no  other  defects  In  the  paper, 
wonid  ban  broaalit  It  within  the  Influence  of 
tS  17S«  of  Ala.  Code  of  1880.  as  there  la  no 
KTerment  In  the  complalot  that  that  Is  tbe 
name  of  tbe  bank  or  banking  house  or  tbe 
namo  of  any  place,  and  the  name  Itself  doea 


not  Import  or  Imply  that  It  Is  the  name  of  a 
place  or  bank  or  banking  bouse. 

Ramingtr  v.  Kejie*,  78  Ind.  STO;  Tiedeman, 
Com.  Paper,  p.  83,  noU  4;  Afuw  t.  DanttUr, 
8S  Ala.  859. 

There  was  never  any  salt  brouKbt  against 
the  maker  of  tbe  noie,  and  no  eieuse  was 
shown,  either  In  the  complaint  or  by  the  evi- 
dence, for  not  bHnginK  IL 

Ceok  V.   Mutiuil  Int.  Co.  58  Ala.  89;  MobOa 
Bat.  Bank  v.  MeDorm^  88  Ala.  OBR;  btymour 
y.  Far^har,  Mvpra;    (JittMn^  Hat.  Bank  y. 
PioUtt.  I2S  Pa.  104,  4  L.  a  A.  190. 
;  On  pelHion  fUr  rthtaring. 

By  reason  of  aald  memorandum  on  the  hack 
of  uie  note  It  was  opHonal  with   tbe  maker 


paper  should  cer- 
tainly be  honored.  On  the  coutraiy  It  pto- 
vldea  espreealy  for  ill  own  dishonor. 

Commerdat  BarUc  v,  Orvukati,  108  Ala, 
487. 

How  can  It  be  aald  to  be  nMotiable  when  it 
Is  apparent  tbat  the  parly  taktog  It  most  in- 
quire Into  an  eilriuslc  fact  Id  order  to  aacer- 
taln  If  it  be  Myable. 

HarOen  v.  WiUcinton,  4  Haule  ft  8.  SB  (1815); 
Lttd*  y.  Lanea*hire.  %  Oampb.  30B;  Oook  t. 
Satterlte,  6  Cow.  106,  lO  Am.  Dec.  488:  OM- 
ien^  Nat.  Bank  v.  PiolUl.  186Pa.  194, 4  L.  R. 
A.  190:  Bteond  Nat.  Bank  v.  Wittier,  IS  Mich. 
B4«;  ^'Vrst  Nat.  Bank  v.  OaruM,  60  Hlch.  488; 
Barnard  v.  Cwtiing,  4  Met.  881. 

BrlekaU,  Ch.  J. ,  delivered  the  opinion  of 
the  court; 
The  anlt  was  founded  on  tbe  defendant's 


n  the  mound  tbat  the 
taaxienslonoIllDieof  par- 

___a."4»liBob'8ri!^ 

In  Qdaao*'  SmU  Bank  v.  FloUet,  1»  Pa.  Ut,  1 1., 

K.  A.  m  the  question  wai      ~' 

iDdcnaer,  and  the  court  be 
doned  on  the  note  that 
Banirttr  dertrored  Its  ofaaiaoter  ■■  nesotlable 
papar,  and  that  theretore  the  delendant'a  UabflUr  ' 
was  nottliator  an  Indonerof  oonmiental  papar. . 
TheoonrtsaMi  "nMObH^ttouotlbenote  ttiere- 
f  ore  ts  uDoenaln.  depeadlDs  on  whether  the  maker 
ohooaes  to  par  tt  or  0re  a  new  note  Id  place  at  It. 
This  nnoertaln^  destrofs  Its  nettodabUItj,  and  for 
itadorser." 

M  In  wbloh  tlwra  bave  l>een 
si  wtaiob  have  lieen 
■M  DptoooDlroItbenote.  Budiafireemeiita  oould 
Taielr  aHeot  tbe  qneatlonof  neKotlabliLty  end  la 
most  casc«  th^  bave  beea  held  to  be  irit  bout  effect 
upon  ibe  conttactas  expicMad  In  the  note. 

A  parol  promliB  to  extend,  made  after  the  Inoep- 
tkm  of  the  note,  will  not  bar  an  actloa  on  It. 
Altoo  v.  KlmbalL  tt  Plok.  4m 


■ud  to  renew  It  at  maturity,  taunBTaUlDR.BDd  will 
not  aSeet  the  note  In  thehsndsota  puTohaier  wltb 
notloe.    Helit  V.  Hart,  n  Pa.  m. 

nie  lawlwlll  not  enforoe  a  oontamporarr  parol 
ayreenimit  tliat  Ibe  now  la  to  be  renewed  at  matnr. 
Itr.    Hoare  *.  etabam,  I  Campb.  ST. 

In  FHgtat  V.  Oiar.  •a&ir.9.8n;nL.j.  ap 
81  T,.  ».  A. 


U,  4  Jul.  N.  B.  IS.  Ibe  defendant  was  not  permitted 
to  file  aa  a  defense  to  an  aotloD  upon  a  Mil  of  ez- 
dianvea  pleaaeltlait  up  that  plalntllf  had  agiwd 
to  renew  upon  condltionB  wbloh  datendent  had 
oompUed  with.  Tlia  ooort  held  tbat  under  tbe 
statute  which  waa  tailed  oo  aaauthorliluc  tbe  plea 
oDijr  suefataottoouid  be  pleaded  as  would  eotitla 
defendant  to  absolute  and  uneondltional  relief  la 
equity,  when  In  tliat  ease  tbere  ooutd  be  do  rvlkf 
nnleaa  the  tender  was  kept  Kood.  and  the  court  of 
lawlud  nopowerlooompalthattobedooe. 


tbat  tbe  hold- 
ers of  the  bill  would  renew  from  time  to  time  ua- 
tllmaelenteffetitaghoiild  bereocived  from  a  der- 
taln»oai«etopayl(.andtbeo«e turned  upon  tba 
oODSnvcUon  of  the  agraement.  rather  than  noon 
Useffeoton  the  nepitlaMlltr  of  tbeinstmmeDt. 

An  BBreementlna  notetoonewhohadadvanoed 
monev  for  oarrrlDS  on  eatates,  Uiat  should  the 
orops  not  come  forward  Id  time  to  provide  for  Um 
notes.  "I  sliall  eipacit  to  have  tbem  Tenewed  for 
inch  period  as  shall  be  found  neoeesarr,**  waa  held 
to  provide  bntlorone  renewal.  Innes  v.  HuDro.1 
Biab.4T3.lTL.  J.Kxch.n.  But  altbougb  tbe  aotlaa 
was  brought  by  an  Indorsee,  tbe  question  of  iIm 
n  VOttabUltr  of  the  note  did  not  arise. 

Halliard  v.  Pa^e.  L.  R.  B  Biob.  8U,  SB  L.  J.  Bzoh. 
SB.  n  L.  T.  N.  B.  n,  was  an  action  tir  tbe  drawer 
BKalnat  tbe  aoaeptor.  In  which  the  luotloo  of 
negoilabllltr  did  not  arise,  but  the  ooun  says,  tbat 
aa  between  tbe  original  parties  to  a  MU  It  la  clear 
that  tbe  etreot  of  tbe  bill  can  baoontrollBd  bra 
"  H.F.V, 
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AnDlBtaa,  AJ*.,  F^bniwr  11th,  ISOa 
It,  100. 00. 

Six  momttaa  tfttt  date,  t  promlM  to  pa;,  to 
the  order  of  Beoj  vnin  Hicou.  eleren  hundred 
dollan.  Value  received.  NcgotUble  uid 
p&y able  ftt  Ana  iitoD  Loui  &  Trust  Company, 
of  AnnlBton,  Ala.  And  in  caw  this  note  U 
Dot  paid  at  maturitr,  and  lult  1b  brought  for 
Ita  collection,  we  agree  to  pa;  10  per  cent  at- 
tomeyi'  feea ;  and  each  of  lu.  whether  maker 
or  ludoraer,  hereby  walre  and  renouuce  for 
mjielf  and  family  any  and  all  homestead  oi 
eietnption  righta  we  may  have  guaranteed  to 
ua  bj  the  CoDatltntlon  or  statut«  lawa  of  the 
Btate  of  Alabama  or  any  of  these  United 
Statea. 

V.  H.  Harahall. 
Due  Aug.  11-14. 

CartlSoata  No.  4S,  tea  81  aharea  of  the  eap- 
lUI  atock  of  the  Ajinlston  Trauafer,  attached 
aa  collateral. 

Indoned  <»  backi 


makera  and  tDdoTten,  upon  their 
fi«w  note  almllar  to  thla. 

John  H.  N(d>le,  Sao. 
Ben}.  Hlcou. 
R.  H.  Sttckney,  Jr. 
Demand,  notice,  and  protaat  waived.   Aug. 
14,  -M. 

Beul.  Hlcou. 

R.  H.  Stickney,  Jr. 


y  one  question  of  merit  and  Im- 


IdtoIv 


and  decided  by  the  city  court, 
■id«T  and  determine  it,  without  reference  to 
any  matterof  mere  pleading.  That  question 
la  whetber  the  Inatrument  Indorsed  has  the 
eaaentlal  qnalltlea  and  properties  of  a  promia- 
■oty  note  goTemed  by  the  commercial  law. 
Though,  according  to  the  law  merchant,  a 
promissory  note  It  not  confined  by  any  set 
form  of  words,  whatever  are  the  words  em- 
ployed, they  must  Import  an  unconditlooa] 
ptomise  to  pay  to  another's  order  or  to  bearer 
a  certain  aum  of  money  at  a  time  therein 
speclfled.  Story,  Prom.  Notes,  g  '  " 
tbeM  essential  requlsltea  of  a  pro 
note,  certainty  In  obligation,  c«rtalDtT  In  the 
._  t .J    --J certainty  Id  the  time 


Irequlsltea  of  a  promissory 

.  Inobllr  '* .-■-.-.--- 

,  o  be  paid,  aot 
of  payment,  tne  statute  adds  certainty  of  the 
place  of  paymeDt  To  be  oeKotlable  and  gor- 
oned  by  the  commercial  law,  the  statute  re- 
quires uat  the  note  be  payable  "at  a  bank. 
or  private  banking  bouse,  or  a  certain  place 
of   payment  tbereln  designated."    Code.    $ 


of  business  In  Uie  city  of  Anniatoa.    This 
n  L.KA. 


fact  was  shown  afflrmati  * ely  by  extrinsic  evl  - 
dence,  rendering  certain  the  pisoe  at  which 
the  instrument  was  payable,  whether  we  read 
it  as  payable  at  a  bank  "or  at  a  certain  placo 
of  payment  ibeteln  designated."  When  ■ 
promissory  note  is  made,  having  a  place  of 


tain  by  eilrinsic  evidence,  for  the  si.     

SOD  that  when  the  description  in  an  instru- 
ment of  writing  of  persons  or  things  or  places 
Is  vague  and  general,  or  is  applicable  to 
several  persons  or  several  species  of  thtnga 
or  several  places,  eitrlnslc  evidence  may  be 
received  to  give  application  to  the  deamp- 
don.  1  Oreenl.  Ev.  g  388 ;  RvdtUph  v.  Avw- 
«r,  94  Ala.  ISS.  The  note  and  tbe  agreement 
thereon  Indorsed  must  be  read  and  construed 
as  if  they  were  embodied  in  and  formed  a 
single  writing.  So  readlog  and  construing 
them,  tbe  contention  Is  tnat  the  note  was  not 
payable  in  money,  but  payable  in  another 
almllar  note,  or,  in  any  event,  that  the  time 
of  payment  was  uncertain,  and  of  conae- 
quence  the  note  Is  wanting  In  the  essential 
qualities  of  an  obllgatioD  to  pay  money,  and 
of  certainty  In  the  time  of  payment.  The 
error  of  the  contention  In  the  first  respect 
seems  obvious.  It  it  tiot  payment— eatlsf ac- 
tion of  the  obligation  resting  upon  tbe  makers 
and  Indorsers — which  the  indorsement  con- 
templates, or  which,  upon  any  just  construc- 
tion, can  be  deduced  from  Its  words.  All 
that  was  contemplated  was  that  the  ntaker  and 
Indorsdr  should  have  the  option  or  privilege 
of  extending  tbe  debt,  not  of  paying  It,  by 
giving  a  new  note  similar  to  tiie  existing 
note.  The  glvlne  of  a  promissory  note  or  bill 
of  exchange,  wlUioutmore,  is  not  satisfaction 
of  a  pre-existing  indebtedness.  Tbe  only 
effect  of  taking  such  note  or  bill  Is,  ordina- 
rily, to  suspend  the  creditor's  romedy  upon 
the  original  indebtedness,  until  the  maturity 
of  such  note  or  bill.  1  Brlckell's  Dig.  p. 
287,  SS  Wl,  603.  In  ffasi  v.  Larkin,  79  Ala. 
403.  It  was  said :  "The  glvlnE  of  the  debt- 
or's own  note  or  bill,  even  though  negoti- 
able, does  not,  according  to  what  Is  deemed 
the  better  doctrine  as  settled  in  this  stkte. 
operate  to  dtscfaaige  snob  debt  unless  accepted 
In  absolute  payment."  In  Z«s  t.  Often,  68 
Ala.  401,  it  was  also  said :  "It  Is  the  settled 
doctrine  In  thlsstate  that  when  adebtorglvea 
his  own  security,  of  no  higher  nature,  for  a 
pre-exlstlog  debt,  It  Is  considered,  in  tbe  ab- 
sence of  an  agreement,  express  oi  implied, 
as  collateral  or  additional  security,  or  a  oon- 
dltloual  payment,  which  does  not  operate  an 
extinguishment  of  the  original  debt,  but  an 
extension  of  tbe  time  of  paynMuL'  In  t 
Daniel  on  Negotiable  Instnimenta,  g  12341, 
it  Is  said :  "It  Is  a  general  principle  of  law 
that  one  simple  executory  contract  does  not 
extinguish  another  for  which  It  la  substi- 
tuted, and  negotiable  securltiea  form  no  e- 


States,  a  bill  of  ex(^nge  drawn  or  promis- 
sory note  made  by  tbe  debtor  does  not  dis- 
charge tbe  piecedent  debt  for  which  It  la 
given,  unless  such  be  the  agreement  of  the 
parties."  The  same  author, In  volume  8,  If 
ISeeo,  further  says:    'Tbe  delivery  or  snr- 


tmt, 
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icatder  to  the  miiker  of  tbe  aid  note  npoo  Its 
being  renewed  doe«  not  In  Itaelf  nlM  a  pre- 
mmptlon  of  ita  extlnguiahment  by  Uie  new, 
It  being  conBidered  u  a  conditional  surren- 
d^,  and  tbu  ita  obligation  is  reitored  and 


Stew.  *  F.  (AU. )  446.  And  Id  8  Randolph, 
Com.  Paper,  ^  ISll.  it  la  aaid  ;  "  Tbe  renewal 
of  a  bill  or  note  li  not  In  general  payment. ' 
But  It  Is  inalited  that  readinj;  the  Indorie- 
ment,  aa  it  moat  be  read,  aa  it  )l  waa  Incor- 
porated in  the  body  of  the  note,  the  time  of 
payment  la  contingent,  uncertain,  and  tbe 
COntlngenCT  or  uncertainty  1«  deaLructtre  of 
iu  Dagottability.  Tbe  autborltiea  to  which 
w«  have  been  referred  iu  support  of  the  prop- 
osition bave  been  carefully  examined  and 
conaidered.  Citiutu'  Sat.  Bank  v.  PielUt, 
laePk.  194,  4L.  R.  A.  190 :  Second  If  at.  Bank 
V.  Whether,  75  Hlch.  H6 :  Firit  Xal.  BOTik  v. 
Canon,  60  Hlch.  483.  In  tbe  flrat  caae,  a 
promlBaory  note  bod  on  Ita  margin  a  memo- 
randum in  theee  words:  'this  nolo  la  given 
for  advancements,  and  It  Is  the  understand- 
ing it  will  be  renewed  at  maturity."  The 
court,  after  declaring  thai  It  Is  a  necessary 
quality  of  negotiable  paper  that  It  ihould  be 
ungle,  oertAlo.  uncODdltlonal,  not  subject  to 
any  contingency,  aaid  it  waa  manifest  "that 
tbe  only  inquiry  neoesaary  to  determine  the 

ration  of  negotiability  Is  the  eOect  of 
memorandum  upon  tbe  terms  of  tbe  note. 
Aa  we  bare  seen,  it  makes  an  important 
change  iu  the  note.  In  that.  Instead  of  the 
Dpte  being  a  distinct  contract  to  pay  a  Bied 
■um  of  money  at  a  day  certain,  tbe  bolder  baa 
agreed  to  accept,  instead  of  payment  in 
money,  anothernote,  pajableatanotbertime, 
which  i«  not  fixed.  The  oblintion  of  the 
note,  therefore,  is  uncertain,  depending  on 
whether  the  maker  choows  to  pay  it  or  give 
a  new  note  in  place  of  it."  In  the  second 
oue,  on  its  face,  the  note  contained  this 
stipulation.  "And  the  payee  or  holder  of  this 
note  may  renew  or  extend  the  time  of  pay- 
ment of  tbe  same  from  time  to  time  as  often  as 
required,  withoutnotlce,  and  without  preju. 
dice  to  the  rights  of  such  payee  or  holder  to 
enforce  payment  against  tbe  makers,  sureties. 
and  Indorsers,  and  each  of  them,  parlies  here- 
to, at  any  time  when  the  same  may  be  due 
and  payafalR.'  In  the  last  caae  the  note  con- 
tained a  stipulation  that  the  sale  or  removal 
of  the  property,  the  price  of  which  was  the 
consideration  of  the  note,  should  cause  It  to 
mature.  The  court  aaid  tbe  time  of  payment 
waa  not  certain.  "  It  Is  made  dependent, 
until  tbe  contract  matures,  upon  the  fact  of 
whether  the  defendant  shal  1  sell  or  remove  the 
i^perty  for  which  the  contract  waa  made." 
Theae  casea  are  manlfsstly  distinguishable 
from  the  present  case.  In  the  first  two  cases, 
the  stipulation  for  a  renewal  of  the  note  was 
vague,  indeflnlte.  There  was  no  time  fixed 
beyond  which  it  should  not,  or  to  which  It 
should,  extend.  This  material  element  was 
left  to  future  negotiation  and  tbe  future 
agreement  of  the  parties :  and,  as  It  was  de- 
pendent on  future  negotiation  and  agreement, 
tbe  result  of  which  could  not  be  hnnwn  or 
anticipated,  tbe  time  of  payment  of 
newed  note  waa  necessarily  coating 
31  L.  R.  A. 
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uncertain.  Apparently,  thta  was  present  In 
the  mind  of  the  Pennsylvania  court  when 
renderlni  the  decision  in  the  Case  flrat  cited. 
But  In  this  case  there  can  be  no  occasion,  as 
there  Is  no  room,  for  future  negotiation.  It 
the  maker  and  Indoiser  exercise  tbe  optlos 
or  privilege  of  renewing  the  note,  of  extend- 
ing the  day  of  payment,  tbe  Indorsement  de- 
lOares  tbe  precise  time  of  the  extension,  Ik 
(:lear.  certain,  and  precise  words:  "His  In- 
debtedneis  U  to  be  extended  for  six  monlba 
from  tbe  maturity  of  this  note.  If  so  desired 
by  the  maker  and  indoraerm. '  Tbe  argument 
la  that,  aa  It  cannot  be  known  until  the  ma- 
tnrlty  of  the  note  whether  the  makers  and  In- 
dorsers will  exercise  the  option  or  privilege 
of  renewal,  the  payment  is  contingent.  Tne 
renewal  or  failure  to  renew  is  an  event  wblidi 
must  necessarily  happen,  and  happen  at  a 
precise,  fixed  day.  Certainty  of  the  time  of 
payment  la  an  essential  quality  of  negotiable 
paper,  by  whidi  is  Intended  that  there  must 
lie  a  period  fixed  by  the  partlea,  or  by  im- 
plication or  construction  of  law.  or  an  event 
preBcrlbed.  which  must  necesaarlly  happen. 
Btory,  Prom.  Notes.  §  37.  It  would  serve  n» 
useful  purpose,  and  would  necessarily  pro- 
long the  opinion,  to  notice  tbe  cases  in  wbich 
there  was  a  contingency  of  payment,  destruc- 
tive of  the  negotiability  of  the  paper,  and 
casea  in  which  such  contingency  waa  pro- 
nounced not  to  exist.    It  is  the  contingency 

ofpaymentn 
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of  tbe  parties,  and  there  fa  no  limitation 
in  point  of  law.  though  the  payment  must  not 
be  contingent"  In  (Xaj/ten  v.  Ootling,  S 
Bam.  &  C.  860.  tbe  note  was  payable  twelve 
months  after  notice,  with  lawful  Interest.  It 
was  said  by  Abbott,  Ch.  J.  :  "There  Is  not 
any  coatincceucy  as  to  tbe  debt,  for  that  la 
admitted  to  be  due.  Nor  Is  the  time  of  pay- 
ment contingent,  in  the  atrlct  sense  of  the  ex- 
pression ;  for  tbat  means  a  time  which  may 
or  may  not  arrive ;  this  note  was  made  pav- 
able  at  a  time  which  we  must  suppose  would 
arrive. "  In  Ceta  v.  Bvek,  7  Met.  588,  41  Am. 
Dec.  464.  It  was  said  by  Shaw.  Ch.  J.  :  "The 
true  teat  of  the  negotiability  at  a  note  aeems 
to  be  whether  the  undertaking  of  the  promlsot 
is  to  pay  the  amount  at  all  eveuts.  at  some 
time  which  must  certainly  come,  and  not  out 
of  a  particular  fund  or  upon  a  continicent 
event."  This  Is  the  true  test  of  negotiabil- 
ity. It  tbe  paper  be  for  tbe  payment  of  a  sum 
certain,  abaolulely,  at  a  time  which  must  cer- 
tainly come,  or  on  an  event  which  must  in- 
evitably bappeu.  It  Is  negotiable.  It  waa  not 
oaymeut  of  the  debt  the  Indorsement  contem- 
plates; it  was  but  an  extension  of  the  day  or 
time  of  payment.  Not  a  vague,  indefinite  ex- 
tension, the  time  of  which  rested  In  the  fu- 
ture negotiation  or  agreement  of  the  parties, 
butanextension  the  Oration  of  which  Is  pre- 
cisely fixed  and  declared.  If  there  was  not 
renewal,  the  note  was  pavable  at  ita  matur- 
ity. If  there  was  renewal,  the  time  of  pay- 
ment was  fixed  and  certain.  Renewal,  or  the 
failure  to  renew,  was  an  event  which  must 
inevitably  happen.  There  is  no  force  in  the 
suggestion  tbat  whoever  might  aoqulie  tlie 


Google 


kt.A-aiLitu  Bjiphmmm  Couni 


■Ota  ftfter  maturity  conld  not  know  or  aKcr- 
tain  without  foqulij  wtiether  there  bsd  or 
not  been  a  renewal.  It  Is  not  contemplated 
tbat  negotiable  paper  shall  pass  current  aft£T 
maturity,  and  whoever  mlgbt  take  the  note 
after  maturity  would  take  It  at  bis  own  peril. 
But  whoever  acquires  It  before  maturity 
would  read  on  ita  face.  In  conoectloa  with 
the  Indorsement,  that  there  was  no  oontln- 
gclicy  about  its  payment,  —no  uncertain 
event,  which  might  or  might  not  happen,  on 
which  the  duty  and  obligation  to  pay  de- 
pended. In  respect  to  the  renewal,  or  fail- 
ure to  renew,  an  event  wblcb  must  happen 
at  the  day  of  payment  Szed  by  the  note,  and 
would  determine  no  more  than  whether  the 
day  of  paymeut  should  be  extended  to  a  fu- 
ture day  and  time  certain,  I  am  not  aware  of 
any  authority  or  principle  which  would  Jit*- 
ti^  a  declaration  that  there  is  that  want  of 
certainty  In  the  time  of  payment,  or  that  con- 
tingency of  payment,  wblch  deprives  the 
note  of  negotiability.  The  time  of  parment 
la  precise ;  tbe  money  )i  deinandable  six 
BU>atb>  «tlar  tbe  date,  or  twelve  mootlu  then- 


after. 

one  or  the  other ;  and  the  means  of  a*c«rtAlit- 
tng  or  determining  whether  It  was  to  mature 
at  the  one  day  or  the  other  were  definitely 
and  conclusively  provided.  No  bolder  could 
ever  be  Involed  in  doubt  or  uncertainty  as  to- 
tbe  happening  of  any  oontincency  on  which 
payment  depended,  or  as  to  tne  time  of  pav- 
ment.  Under  this  view,  tbe  note  must  be 
regarded  as  payable  absolutely  In  money  ■(  a 
bank  or  private  banking  bouse,  at  a  time  cer- 
tain, lulQlliog  all  the  conditions  and  having 
tbe  (lua)ltlee  requisite  to  commercial  paper. 
The  city  court  erred  in  rendering  judgment 
for  tbe  defendant.  Ita  judgment  Is  reversed, 
and  a  Judgment  will  be  here  rendered  In  faror 
of  appellant  ^plaintiff  in  the  lower  court)  for 
the  amount  of  the  note  sued  on,  with  interest 
from  August  11,  1B9S,  together  with  the  coats 
of  suit  and  cobU  of  the  appeal  In  this  court 


Bebearlng  denied  February  11,  18M. 
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WHHam  BRAITHWAITE,  AptO. 

Walter  B.  JORDAN  et  at 
( N.D ) 

•1.  A  libal  ta  *  po— eaaoTy  ««ti<mlar«m 
w»*  filed  In  tha  dlitrlet  eonrt  of  the 
territory  ot  Dakpu.  Fluinraa  acourt  of  admi- 
ralty. Theplaliidir  berclQ  delnoded  the  ■otlon 
ai  clalmuDl  of  Ibe  veesel.  sad  was  oucceasful.  On 
appeal  bv  tbellheUnu  totbeterrltorlaleupretiie 
Oourt.  the  undertakiDs  sued  on  was  eIvbd  rn  aa- 
cureastufof  prooecdinKS.  TheludBmeiitoI  the 
dlstrlL't  court  betns  anrmed.  plBintllT.  vbo  was 
respondent  on  tbe  appeal,  brou^t  suit  on  sneh 
nndertaldDE.  Bdd,  tbat  tbe  aotloD  was  not  an 
Integral  parcof  tbe  ortRinal  admlialtr  case,  and 
that  tberetore  tbe  Federal  dlatiiot  court  tbr  tba 
dlstrtct  ol  Kortta  Dakota,  aa  tbe  aucceaBor  In  ad- 
Dlralt;  casea  of  tbe  terrltorlaJ  dielrlot  court,  did 
DOtbave  eiDlnslTe  JiuiadtctlOD  of  Che  proceed - 
Inn  U)  enforce  sucb  untlettaklnB.  slthougb 
tbeplalntUtmlrbtbavesevured  in  ttiat  oourt.  in 
tl>e  verr  action  la  wblch  tbe  nndenaklns  was 
flven,  a  ntrnmarT  Judgment  agBingt  the  petaODt 
Wbo  dffDed  fuob  undertaking,— l be  defendaots 
herein.— buttbatanBctlon  on  aucb  uuderCakiag 
would  lie  In  tbe  dlalriot  ooart  of  this  state. 

S.  AIM),  beld.  that  tbla  aeUoa  on  thettu- 
dertn.klnc  la  not  a  {MweeedlDg  to  enforce 
tb«  Jndgaient  In  tbe  admlraHy  case,  wjtbin  tbe 
■neanlD^  of  tba  rule  iliatthe  court,  wbotbersiate 
IT  Fednal,  in  which  a  jndiTnent  la  rendered,  has 


_  eoasa.   Itlsnoob- 

I  tbejurlsdhtilon  of  tbe  conrt  tn  enter- 
talfunc  a  oommon-Uw  acttop  of  debt,  tbat  Itte 
plaintiff  bai  In  anotber  tribunal  a  remedv  m<»e 
Q>eedT  and  simple  In  Its  obaraoCer,  and  equally 
eOaadoua.  Specially  should  tbls  be  tbe  doc- 
trine wbere  to  oompel  blm  to  resort  to  tbe  aum- 
macy  remedy  would  deprive  blm  of  tliailcbt  u> 
a  trial  by  Jury. 
4>  TbeJadgvaentfi^Mn  which  tha  appesti 
iTKB  taken  merelr  adJndKeA  thai  Ute 
claimant  was  entitled  to  poaaenlon,  and  ordered 
the  manhal,  who  was  l^rally  lu  custody  of  tlw 
property,  to  deliver  It  to  blm.  Held  (by  Corllsa, 
J.).thHttblswa«  not  a  Judamentdlrectlnc  tbe  de- 
livery of  personal  property,  witbtn  the  meaning 
of  section  Ueof  tbe  Code  of  Civil  Piooed me,  un- 
der Bsvislon  of  isn  (Comp.  I^ws,  I  ASU.  awum- 
IDK  sueb  statute  to  be  appllcabtalo  admlTalCy 
cases,  and  that  therefore,  on  tbls  asaumptlon, 
the  appellanla  oontd  have  secured  a  star  of  pTry- 
eeedtngaon  tbeglvtnRflf  amereoost  tiond.  Code 
Civ.  Proo.  1 4J2,  Bevlalon  ISn.  Tbe  undertaklnic, 
therefore,  bo  far  as  It  was  more  tt^ao  a  mere  ooat 
uadertaklnR.  waa  wltbout  consideration,  and 
void  an  a  statutory  undertaklns.  But  the  roalor- 
ity  of  tbe  court  tbougbt  tbat  tbe  undertaklDK 
would  be  valid,  even  under  tbe  siaiuie.  But, 
Aelft,  that  tbe  practice  on  tqipeal  In  tbe  admiralty 
oaas  to  tbe  territorial  supreme  court  was  not  rea- 
ulatad  by  Ibe  territorial  statutta.  bat  by  tberuiea 
and  naares  of  oonrts  of  admiralty,  and  tbat aa  tbe 
appeilan(shadnoahaoluterl)rht,undersDObrulea 
and  uaBRCB.  to  perfect  an  appeal  to  tbe  territorial 
niprrme  court  and  seanie  a  sEajr  of  eiecutiaa 
pending  such  appeal  on  the  BlvlnR  of  a  nMre  ooet 
bond,  and  as  the  reapondent  tn  tbe  appeal  did  In 
taot  treat  Ibe  undettaklDK  aa 


I  are  of  tnterfStto  i  law  oourts  la  of  Interest  to  a  mmA  wider  dasa  ol 
MOtlawyenitbeabove  caaeby  reason   lawyers.   Tbe  guestlonBan  toofnllyderelopadbi 
ottlselatraratedlsenssionof  tbe  excluBlveneaa  of   thebrieb  and  opUMiia  e(  tha  eoun  to  need  autft 
a  admlialty  and  uomnwo- 1  tenon. 
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troiB  all  ■ttempiB  to  aoforoa  Uh  ludsDMit  In  hit 
tiTor.—Scbt.  lunber.  tb>t  tba  oodcrtakiDK  wu 
D- lav  obllBaUOD  nipparted  br  ft 


».  It  la  BO  d*f«nM  to  mn  Mtlon  OB  a  «ta«- 
ntecr  ~it~*i"-c  OD  appwl.  ttwt  the  oourt 
ka*nMII««d tbewnoiitiEUiBraof  undertbsKu- 
nte.  Book  pruTWon  It  lor  ttie  twoellt  of  tbe  ro- 
qxmdeDt,  tuoA  U  be  wsiT*  It,  and  treat  tb* 
DndertaUDB  a*  aulBelaiit  to  acoompllab  tbepnt- 
poaefoFwiiloh  KwuglTCD,  tlieuailertaklDsliM7 
~  -oed  bT  b&n.  tbe  tame  aa  tt  tbe  itatute 
n  oomplled  wIUl 


I,  attd  tlili  appearad  froni 
leooid  Id  tbe  caae.  Tbe  bond  raoited  tbat  tba 
Jndgmeot  waa  ataliat  tbem  tor  dallvaryof  poa. 
nMon  to  alalmBiiL  It  waa  for  tlG.00a  Barins 
been  stven  to  lecura  a  Mkr  of  prooeedlnn  undrr 
tben  dwnnnatancaa,  It  vaa  n«ceaMrilT  r^ven  to 
enable  tbe  appoHaott  to  retain  poaeearton  p«ad- 
tntrtbeappeaL  Tliei«foi«, AdAthatltwasIotbe 
Dtnne  of  a  HlpiilatkHi  for  ralue,  and  dalmaot 
hatlus,  la  ntUance  tbereon,  actuallr  reTralnad 


iir  lliii  I  laiicil  iiriiiillrn  tbe  appeal,  the  InMrumeot 
ma  TalM  M  a  votnDtarr  Innd. 
7,  UBllkeatlpiilAtionafarTBlaalnotlMr 

-Hf-T.  B  BtlpulatloD  for  value  In  a  pown 
•Btlon  can  beenfraord  In  an;  court  havlnt  Juris' 
dkitlna  of  an  action  of  debt,  for  tbe  amoanc  due 
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MS:  Dair  «.  Ute^Ud,  11  Htcb.  MT;  Pnmtr 
F.  inUl)i9,  4S  Htcb.  407. 

The  undertaklDg  waa  In  effect  to  porfonn 
tbe  JndKmeiit  of  tbe  dUtrfct  court  If  uBrmed. 

DuntermanY,  Store]/,  40  Neb.  447. 

Id  AiUcblDg  and  iuiToaDdlii|;  tbe  boat,  tbe 
manbel  In  a  msh  waa  sctingr  aa  tbe  agent  of 
tbe  libeltnta  and  inlerrenen.  He  wu  con- 
fonnlDg  to  aod  carryiog  out  tbdr  wtab  aod  dU 

DouglM  r.  DotiglaM,  B8  U.  8.  Bl  WaU.  98, 
28  L.  ed.  479. 

The  afflnnance  of  (be  JudgmeDl  flzed  tbe 
liaUlltj  of  tbe  ilgoen  of  tbe  uodenaklng,  uid 
the  aurelie*  are  bound  to  tbe  tsmeezicnt  aa  Oa 
principals.    Indeed  tbey  are  all  priDclpala.   ' 

DunUrmatt  v.  Ift^rtg,  tupra;  Babbitt  t. 
ShUUIt.  101  n.  8.  7,  36  L.  ed,  830;  Karthmu 
Owing;  6  Harr.  A  J.  1S4:  OiUeOe  t.  BtO- 
lard.  87  U.  8.  571,  2S  L.  ed.  S87. 

Tbe  undeKaklng  wcured  all  damages  on  ae- 
couDt  of  Ibe  del*;. 

Wood  V.  P\ilton.  S  Hair.  A  0.  71. 

Tbe  boat.  In  tbe  ecdm  of  lectloo  416.  waa 
never  in  ibe  hands  of  Ibe  coart.  In  a  aeDM  tt 
waa,  UDtil  tbe  martbal  patted  with  It,  In  tbe 
poaBesaion  of  the  law  and  under  the  jurladic- 
tion  of  the  court. 

Cooper  T.  Rei/BoMt.  77  U.  B.  10  Wall.  808, 
19  L.  ed.  981:  Flannagan  y.  CUvtland,  44 
Neb.  66;  Tli»  Rio  Grande  v.  Otit  ("Tt-e  Bio 
QruniW).  90  U.   B.  3S  Wall.  408,  SS  L.  ed. 


lOotober  EB.  18SB.) 

APPEAL   by  plaintiff  from  a  Jndeinent   of 
tbe  District  Conrt  for  Burlelgb  County  Id 
faror  of  detendantB  In  an  action  upon  an  ap- 
peal bond.     Setened. 
The  fact*  are  sinted  in  Ibe  opinfons. 
Mr.  Oaor^e  W.  N«irtoii,  for  appellant- 
Section  416  of  tbe  Code  of  Civil  Proceilure 
of    1877    requlrea    an    undertnkinf;    in    such 
unouDt  aa  tbe  court  Judge  thereof  eball  dl- 

RCt. 

It  waacompetent  for  the  reapondent  to  waive 
Uf  mere  formality  of  procedure,  and  b;  not 
objecting  be  did  waive  It.  It  lakes  effect. 
ibeu,  in  all  regards  at  tendered  by  tbe  obligon. 

tHuiiB  7.  Tobint.  8  N.  T.  188;  Woleott  v. 
Mtad,  ISHet.  S17;  Dtektr  t.  Jvd*on,  18  N.  T. 

m. 

Tba  burden  waa  oa  the  appellant*  in  Rta  t. 
TKt  Sdipm  ("Tht  Beiipo/'i  4  Dak.  218.  on 
appeal,  185  D.  8. 690.  84  L.  ed.  269,  lo  obUin 
tbe  direction  of  tbe  court  a*  to  tbe  ainnunt  of 
tbe  undertaking.  Thej  gave  the  underta"  ~ 
b  qnefflion  and  theret^  obialnrd  a  itty, 
ibej  will  not  now  be  heard  toallegeawant  of 
a  mere  detail  lo  cacape  liability. 

Bvek  V.  Lemit,  9  Minn.  814. 

To  render  an  appeal  effectual  for  any  pur- 
pose, »  nodertakfDg  for  ooata  and  damage* 
"tiTeqaired. 

Uril  Code  Proa  1887,  ft  414. 

AMumlng  that  the  coala  awarded  in  the  dta- 
trict  court  were  not  a  "Judgme at  directing  tbe 
pajmeot  of  money"  (sec  41S),  then  no  nn- 
aenaUngbythe  provlaioiuofthat  Kction  waa 
nqaired. 

JbCUUmT.  B{b»rHiaSa»,4L.aoe.9S(M. 
RLR  A. 


peal  is  taken. 

Unitfd  State*  v.  Bedton,  77  U.  a  10  Wall, 
B0.1,  10  L.  ed.  087:  Omaha  Ifotel  Co.  w.  Eovntte, 
107  D.  8  878,  27  L.  ed.  609. 

Immedislely  upon  tbe  afflrmsDce,  the  doty 
of  the  UDdertukers  bpcame  flztsl  aod  active, 
nnt  passive  and  IndiiTerenL  Tbey  were  re- 
quired to  see  that  tbe  Judgment  waa  obeyed, 
execnted,  and  performed,  and  not  wait  to  beco- 
erced,  much  less  to  take  an  adretse  and  houlle 

Jennimn  v.  Bnire.  29  Hich.  808;  DoUffUm 
V.  Dou^ati,  88  U.  &  21  Wall.  9H,  £3  L.  ed. 
470. 


to  be  lelmburaed  his  loss  and  damages  suffered 
by  virtne  of  auob  default 

Oa^eiU  T.  B»Uard,  87  U,  8. 80  Wall.  571, 23 
L.  ed.  887;  Cobbey.  ItepkvlD,  p.  789;  Hnrf ree. 
Official  Bonds,  ^86,  48,  82. 
On  rehearing. 

The  courts  of  admiralty,  both  In  England 
and  in  the  United  Stales,  ezerdse  a  dual  Ju- 
risdiction: (a)  ai  Instance  courts,  (b)  aa  prize 

8BL  Com.  108, Dole  14. br Coleridge;  Perti- 
nil  V.  Bideea,  18  Johns,  2S7,  »  Am.  Dec.  210; 
Doana  v.  PenhaUow,  1  U.  B.  1  DaU.  218. 1  L. 
ed.  lOa 

The  Juriadlctlon  of  admiralty  aa  a  prise 
court  has  no  bearing  on  any  question  before 
this  coun  on  this  record. 

8  Bl.  C>  m  p,  108;  FureiDitt  t,  Bickeft 
mora;  8  Browne,  Civil  &  Admtraltr  Law,  SB: 
mndertoit  t.  Ctonfcsm,  2  U.  &  9  DaU.  174,  1 
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L.  «d.  S87;  atoeufli  t.  Maberry,  16  U.  B.  S 
Wbeit.  1.  4  L.  ed.  ISB;  Notion  f.  fioIMt,  18 
Jobna.  8S7;  Doant  v.  AnAaUns,  mpra;  Eott 
T.  AHmAouw.  9  n.  B.  S  Dall.  160, 1  L.  ed. 
881,1  Teates,  US;  Satportat  t.  Jmningt,  1  B«y, 
470;  Simpton  v.  NadMu,  N.  C.  Coaf.  Rep. 
110,  2  Am.  Dec.  6U;  Taaiw  v.  Sweat,  2  V.  b. 
8  Dall.  81,  1  L.  ed.  898;  Findiap  -r.  Th»  Wil- 
liam, 1  Fet  Adm.  18;  Jeeker  t.  Monlgomerji, 
U  n.  8.  18  How.  498,  U  L.  ed.  240. 

The  cODHDon-lsw  coarta  bave  Jariidlctloa 
of  all  causes  cognizable  apOD  the  Initance  aidfl 
of  ibe  court,  except  wbeo  a  vessel  it  proceeded 
■gainst  aa  the  offending  tbing,  t.  &  In  all  eases 
except  where  the  procMdlng  la  i»  rom  to  en- 
fofce  a  maritime  Hen. 

Th«  Bdfatt  V.  Bom  C'T/it  Beifate'),  74 U. 
8. 7  Wall.  034,  19  L.  ed.  266;  Tie  Mota  Hv- 
lor  T.  Hammona  ("Tht  Mom*  Taj/lor^).  71  U. 
8.  4  Wall.  411,  IS  L.  ed.  807. 

The  territorial  diatrict  courts,  nnder  the  pro- 
TtsioDS  of  the  atattite  Investins  them  with  tbe 
jurisdictloi)  of  cases  arising  tiiider  the  Coostltu- 
tlon  and  laws  of  tba  United  Btates,  etc,  were 
Invested  with  Jurisdiction  in  causes  conisable 
In  the  district  courts  of  the  United  States  as 
courts  in  admiralty. 

The  Oils  <d  Panama  t,  PhApa  {"TU  Oitg  of 
Ainaina'^  101  U.  S.  468,  36  L.  ed.  1061;  £«r- 
juAdM  T.  ijKitoA  Sata,  99  V.  8.  146,  20  L.  ed. 
244:  Unilei  Btata  v.  BeAt,  1  Dak.  892. 

Then  wai  a  judgment  In  the  territorial  dis- 
trict court  as  to  tbe  ownership  and  right  of 
poBSesslOD  of  tbe  boat  in  question. 

In  order  to  effect  an  appeal  at  all,  an  qd- 
dertaking  for  costs  was  required. 

Code  Civ.  Proc.  1877,  §  414. 

And  If  a  supersedeaa  of  the  Judgment  was 
sought,  a  turtber  undertaking  must  be  exe- 
cuted Id  compliance  with  section  416  of  the 
Code  of  Civil  Procedure  of  1877. 

The  slalote  of  the  territory  governs  the 
privileges  of  the  undertaking  in  questloD. 

United  Btaiet  v.  Amti,  99  IT.  8,  S6,  36  L. 
ed.3e6. 

Even  if  an  undertaking  of  the  character  un- 
der review  bad  been  put  np  In  an  admiralty 
action  strictly.  Id  the  ordinary  courts  of 
admiralty  Jurisdicti on,  nothing  short  of  an  ac- 
tion could  have  enforced  it. 

2  Foster.  Fed.  Prac,  g^  402-400:  Tht  Pal 
myra,  26  U.  S.  12  Wheat.  1.  6  L.  ed.  031; 
BarlUti  v.  BpiaT.  76  N.  T.  628;  Tht  Ann 
CaroliM  v.  Wellt.  69  U.  8.  2  Wall.  BSS,  17  L. 
ed.  8SS:  The  WiUiaitt  H.  WM  v.  Bartivo 
{"Tlie  WaiT),  61  U.  8.  14  Waa  406.  BO  L.  ei 
774. 


tlve. 

1  Enc.  PI.  &  Pr.  p.  1018;  Trent  v.  Mam- 
berg,  66  Tei.  2G2;  LobdeU  v.  Lake,  83  Conn. 
16:  Canrle  v.  Sajpcard,  87  N.  T.  653:  State  v. 
Boiet.  41  Me.  844;  Matting  v.  Bugkee,  89  lU. 
889;  Better  v.  Keith,  1  Ala.  616;  Roalet  v. 
Evbank,  1  Bush,  477;  Burrovght  v.  Louider,  8 
Hasa.  ST2;  LegaU  r.  Marr.  8  Blackf.  404;  EUU 
V.  EuU.  33  Gal.  161;  Philbrick  v.  Buxton.  40 
N.  H.  384;  McOonnel  v.  Saaila.  8  III.  671; 
Karthaue  v,  Omngt,  6  Harr.  &  J,  188;  Bi^rt 
V.  BiUiard,  11  Pick.  143;  AeJiley  v.  BratH.  1 
Ark.  144;  StaU  v.  Montgomery,  74  Ala.  326; 
Bromt  V.  Levin*,  0  Port,  (Ala.)  414;  Curry  t. 
81  L.  R  A. 


Barekv,  8  Ala.  484;  Tarter  w.  JTonM,  S  Aim. 
718;  mnton  v.  Pre^or,  87  Ala.  «4& 

This  undertaking  is  andllaiy  to  tbe  case  of 
Bear.  The  Belipee  ("7^  BOimO.  4Dak.  319. 
on  appeal,  130  D.  a  089.  84  L.  ed.  9W.  not  to 
as  to  give  any  couri  of  mdmiialiy  erclnsively 
the  right  to  enforce  it 

The  case  at  bar  is  entire^  dMnct  from  tbe 
JndgmentiD  Am  v.  7^  SelVWC'Tb  JMmhO- 
At  the  best  that  Judgment  is  a  mere  incfdent 
A  purely  peraonal  contract  without  relation  to 
■Dv  maritime  service  ia  not  within  the  admi- 
ralty jurisdiction. 

Aiberti  v.  The  Vtrginia.  2  Paine,  a  0.  115. 

The  damages  recoverable  under  this  under- 
(aking  have  uothltig  essentially  maritime  ia 
their  composition.     It  la  only  a  qneatlon  of 


The  Paoia  B.  82  Fed.  Sep.  174. 

Ancilla^  proceedings  to  be  snslaloed  trte- 
spective  of  citizenship  must  be: 

(1)  In  tbe  same  court  as  the  original  pco- 
oeedings. 

Winter  v.  Asi'n&urns,  8  Fed.  Rep.  49;  Aw- 
man  v.  Boae,  60  U.  8.  84  How.  4S0,  16  L.  ed. 
749:  Milwaukee  A  M.  B.  Oo.  v.  Okamitrltin, 
78  U.  8.  6  Wall.  748.  18  L.  ed.  869;  Jotu*  r. 
Aadreae,  77  U.  8. 10  Wall  887, 19  L.  ed.  BSS; 
Dunn  V.  Clarke,  88  U.  8. 8  Pet.  1,  8  L.  ed.  846; 
Batch  V.  Dorr,  4  McLean,  113;  BatMd  v. 
BuiAneU.  1  Blatchf.  898;  B»  Sabitt,  18  Nat. 
Bankr.  Reg.  161.  | 

(3)  In  reference  to  the  same  snbject-mstler 
as  the  or!  rin  si  proceedings. 

OonmB  v.  Whiteuattr  VaBeg  Oanal  Oo.  4 
Bias.  106;  Ainn  v.  (Marie,  88  U.  a  8  Pet.  1. 
8  L.  ed.  840;  Myen  v.  Dorr,  18  Blatchf.  82; 
Wiekliffe  V.  Ene,  68  U.  8.  17  How.  468,  ID  L. 
ed.  168;  ChrUlmaey.  Gainm.  81  U.  8.  14  WalL 
69,  20  L.  ed.  762;  Bvibard  v.  BdUit.  8  Fed. 
Rep.  447. 

(3)  Aod,  as  a  general  role,  between  thesame 
parties  as  In  the  original  proceedlegs. 

U.  8.  Rev.  Stat.  Gould  A  Tucker's  notes, 
p.  109. 

The  couri  Id  which  the  action  of  Bea  v.  Jiu 
£bfin*!(-'7^SUip»"),4Dak.218,OD  appeal  186 
U.  8.  099,  84  L.  ed.  369,  was  commenced  and 
prosecuted  to  final  judgment  is  do  loDger  in 
eilateDce.  This  action  Is  not  in  regard  to  the 
same  aabJeoMnalter  as  that  This  action  ta  not 
between  the  same  pariles. 

ADcillary  lurisdiction  generally  la  qnlle  an- 
other thing  from  anclllaiy  Juriadictlon  under 
the  iudiciu  system  of  the  United  Slates. 

Milieaukee  A  M.  R.  Oo.  v.  Sautter.  <0  U.  8. 
3  Wall.  609,  17  L.  ed.  886;  Krippendorf  t. 
Byde.  110  U.  S.  376.  28  L.  ed.  146;  Barrtm 
V.  UuntoK.  99  U.  5.  80.  25  L.  ed.  407:  7^ 
Maere  Taylor  v.  Bammon*  {"The  Motet  Tay- 
ler").  71  U.  8.  4  Wall,  426.  IB  L.  ed.  401;  Chi. 
eago  AN.  W.  R  Co.  v.  Whitton.  80  U.  8.  18 
Wall.  288,  30  L.  ed.  S77;  MitiEavkee  AM.  R. 
Co.  V.  CAamiertain.  78  U.  8.  fl  Wall.  748.  18 
L.  cd.  859;  Fi-eeman  v.  Soot,  65  U.  8.  84  How. 
451,  16  L.  ed.  749;  Eeilly  v.  Oolding.  77 
U.  8.  10  Wall.  66.  19  L.  ed.  868;  2>unn  v. 
Clarke,  83  U.  8.  8  Pet  1,  8  L.  ed.  845.  With' 
Uffe  V.  Eve,  08  U.  8.  17  How.  468. 16  L.  ed. 
108;  GhrUtma*  v.  Qaine*,  81  U.  8.  14  Wall. 
69,  20  L.  ed.  763;  Buhbnrd  v.  BelUte,  8  Fed. 
Rep.  447;  Oher  v.  Qallagher,  98  D.  8. 199, 28  L. 
ed.  839;  Metealf  v.  Watertoam.  188  D.  a  686. 
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S2  Ii.  cd.  648;  Lnenimgyie  t.  Chapvit,  144  U. 
a  119,  Se  L-  «J.  8<W;  Be  Tfilfr,  148  U.  B.  lU, 
S7  L.  ed.  680;  floof  ▼.  U'ooJwrfA,  ISO  U.  S. 
401,  S7  L.  ed.  112d;  Drwy  t.  Wttt  Fairrrumt 
Gai  Coat  Co.  12S  U.  fi.  820.  31  L.  ed.  179: 
Gumbd  T.  Pitkin.  134  D.  8.  1S1.81  U  ed.8T4; 
JfOTvon'*  L-dsT.R.  dtS.a.  Vo.  V.  racui  (,'.  A 
Qi  137  U.  B.  171.  S4  L.  ed.  «2fi;  /o^loian  T. 
C'ArutMn,  12A  U.   a  642.  81  L.  ed   820 

Wbrnerer  tbe  nrix^enlliig  is  such  IbHl  ft  new 
I^bJ«■^matle^  is  involved  orntw  pnrliesnereB 
E«ry  to  liH  rompleie  determioailoD.  juriedic 
tion  iB  in  the  Federal  or  qtaie  courts  ezrlusively 
or  roticurrentl.v,  according  to  tlie  eiisieuce  or 
Donexiatence  of  oib'er  jurisiictioDftl  Tacta. 

Ehiti:!).  JiiriKdii'tloa  of  CourtB,  ^  4S. 

Ttie  undeilaklng  Id  oiieslioii  did  not  In  sn^ 
WDK  take  itie  place  oF  The  Edipv  Com.  Ii  le 
Dot  ■  Hilpulailon  tor  fftlue  in  adnilially  to 
natid  in  tbe  place  of  tbe  nt,  or  ao;  part  or  In 
tireUiiliL 

Hngan  v.  Luea*.  S!i  C  H.  10  Pet.  400.  0  L. 
ed.  470:  Abbort.  Forms  of  Fed.  Proc  p.  571. 
No.  SX;  Barttett  i.  i^pUer.  75  N.  T.  ZiV:  B>-m 
Mji  T.  Megrt,  ^  D.  B.  12  Wbeat.  611,  6  L.  ed. 
744;  Fox  v.  P-itton,  23  Fed  Rep.  746;  Megim 
T.  Itaoet.  120  U.  8.  206,  W)  L.  ed.  642,  Block 
1.  Mtert,  SG  L«.  Ann.  221. 

lo  Mej/ert  v.  luact,  luprtt,  the  court  upbeld 
tbe  Jurisdiction  of  the  state  court  lu  an  artlun 
upon  an  iniuacitoo  bond  gireo  in  a  Federal 
court  In  ijieau  t.  Siatt,  Add.  Rep.  OS,  tbe 
court  austatDt^  a  common  law  action  upon  a 
bond  put  up  Id  m  court  of  admlnUtj  that  bad 
become  citincL 

Jfr.  Edgriur  W.  Camp.  lor  reapondenU: 

No  appeal  bond  wai  required  (o  obtain  a 
UtT,  except  a  (900  bond. 

No  order  for  release  waa  madei  no  ttipula- 
tioD  approTed  bj^  tbe  court  wb«  rurniBbeil:  tbe 
boat,  therefore,  at  all  times  after  tbe  cclzui-e 
wai  in  cotiirmplatlon  of  law  In  tbe  cuulody  of 
lav,  in  ttie  po«ession  of  tbe  roarahal. 

It  ti  a  common,  almost  a  necesMrf ,  proceed- 
ing 00  ihe  part  of  offlcera  nbo  bave  propenj 
in  custody,  to  deliver  it  In. some  persoo  or  [tr 
lona  wbo  rer«ipl  to  tbe  ofBc>:r  Ilierffor.  This 
Ibe  olSeer  does  ou  bis  own  respoQalblllty. 

Tbe  posaeaaion  of  the  receipior  U  tbe  poeaea- 
noD  of  the  oHicer. 

The  decreb  waa  slmplf  a  command  to  the 
Dikrsbal,  lu  nbose  hands  the  law  defmed  tbe 
boil  to  be,  lo  deliver  ber  to,  BrailbwHlie. 

Section  416  cannot  ai>ply  to  a  case  where 
tbe  tbine  In  cnniroiersy  In  slreadv  In  court, 
—already  out  of  ibe  power  of  Ibe  litisania  and 
hi  tbe  custody  of  tbe  mar«ha1  of  ibe  court  sn 
oompeiely  thai  no  writ  was  necessary  to  carry 
out  tbe  derree  of  tbe  court. 

Hsyoe.  New  Trial  A  Appeal,  9,  338. 

Tbe  onler  of  Ibe  dlHlricL  court  Dot  being  one 
vfalch  di-fendHnts  were  lo  obey,  tbe  mrre 
tffirmaace  of  i  bat  order  did  not  make  an  order 
for  Bpnellauts  to  obey. 

Rihimore  it  P.  R.  Oo.  T.  MaeJcev,  1G7  U.  8. 
7?.  39  U  ed.  634. 

Bo  that  the  (IS.OOO  bond  had  no  erester 
eFTect  than  a  (260  bond  would  linve  bnd.  cnn- 
diiifined  to  p«y  all  damagea  and  ciwis  whirh 
migbi  be  awarded  agaiost  appellant  on  tbe 
tpwal. 

Bt  fic/.eder9  SitaU.  6S  CaL  241;  Rnnit  *. 
n  L.  K  A.  10 


fan  pyaaeiieo  Ottg  d  OwKliv  Bujm:  (X  80 
Cal.  81;  Horn  v.  lloftmaHn.  80  Cal.  4f!2. 

Tbe  recovery  on  ajipeal  bonils  Is  limited  to 
those  condiiiuos  of  the  bond  which  are  re- 
quired by  statute,  and  tbe  siatute  did  not 
authorize  aoj  condition  to  "  obey  ibe  order  of 
tbe  court." 

Kountz  V.  OmaM  Hotel  Co.  107  U.  8  878, 
37  L.  ed.  609:  l^Ktv.  Dortmut.  60  N.  If.  871; 
MeCaUion  v.  Htbtrnia  Sav.  A  I..  Noe.  9S  C^al. 
442;  yavrrt  V.  Cra'-e,  67  Ual.  S6;  Pwren  T. 
C/iabot.  S8  Cal.  267;  8leeU  v.  Criiler.  61  h'ed, 
K«p.  484;  Padfle  Aal.  B>mk  v.  Jfi>t*r,  124  U. 
S.  721.  ;t1  L.  ed.  607:  Khimk  v,  MVUr,  IS  Pa. 
250)  UaU  V.  Ousting.  9  Pick.  40t;  i^nrlen  ▼. 
liiMt,  8  Otew.  (Ala )  lUS;  Woodi  v.  6(<ile,  lO 
Mo.  808. 

As  securing  costs  tbe  tjood  ia  good,  bni  the 
costs  are  only  Ibose  Incurred  In  the  suprema 

Jon*iMy  T.  Baft,  46  N  T.  8.  R  917;  Con. 
Bordia  tiao  A  Aid  Aim.  v.  llfd,  12i  N.  Y. 
180;  Com.  V.  Millar,  142  Pa.  S73,  ilifhi»  t. 
E,lair.  CO  Mich.  73. 

On  refienrinff. 

At  any  time  duriog  tbe  progr(>sa  of  the  caw, 
even  after  appeal,  aod  wbeiberihesppeal  txind 
operated  as  a  auperKdeas  or  nol,  Mr.  Biaiili- 
walle  could  have  romp«Med  tbe  tlbelauis  tn  dig 
tbe  usual  stipulation  for  vhIul',  orbave  bad  ilie 
bnal  sold  under  the  well-estabJlBbed  admiralty 

2  Cort'kllng.  Admiralty,  pp.  I67-1K9;  United 
t^tales  Bup.  CL  Hulcsof  Practice  in  Adnilnliy, 
No.  11. 

After  tbe  admission  of  the  state  tbe  United 
Stales  dinirlct  court  In  adtninili;  matter* 
proceeds  lo  do  whatever  remains  to  tx-  dona 
lo  Bdmiralty  cases  pending  Id  tbe  territuiial 
courts. 

//umitUm  T.  7?«  WaOa  WaOa,  44  Fed.  Rep. 
4;  T/ie  islonehe  Page.  Ifl  UlKicbf.  I. 

In  The  Bla'-ehe  I'age.  fipiu.  Justice  Blalrh- 
ford  said:  "The  fact  Ihat  tbe  lii-elan's  could 
not  recover  judgments  on  Ibe  atlpulHiinn*  or 
bonds  Id  any  oHier  court  than  (be  admiralty 
court  does  oot  prevent  their  tei>orting  to  oihir 
courts,  where  Ibey  Lave  oblaineil  judu-i  enis  in 
tbe  a'Imiraliy  court,  to  enfutce  sucb  Judg- 

Ktparle  PhiUipi.  2S  L.  ed.  781;  The  Rallie, 
1  Blaichf  &  H.  149;  TJie  W<;.aia  v.  Atr-y 
CTAe  llanoto":,  9B  U,  8,  600,  a4  L.  ed.  401; 
riwpWU  V.  Si'lleu,  1  Sprague,  470;  Tfi  .M  i- 
ff-il  r,  1  OhII.  l^l;  Ifel-o;  V.  (failed  StaUi,  PfL 

C  C  2:;o;  Duulnp.  Admiralty  Practice.  64; 
MeUllan  »  Pni/crf  -Uitet.  1  Gall.  iB7;  The 
O^latia.  1  Mason.  ISO:  2  (;onkliug,  Admir  illv, 
2d  I'd.  p  lOG;  lloln,e»r.  On'or, 2  Alil>.  Adm.  r'O: 

Oai.'.iv.  Traeii,  Id.  42-^;  Bpnrtllci,  AmrTicxn 
Admiralty.  2U  ed.  p.  290.  Bd  el  p.  637;  lU 
f^ipger,  88  U,  S.  21  Wall.  235.  23  L.  ed. 
617. 

Slipulallons  are  enforced  in  our  court"  of 
admiriilty  bv  siimniHrv  procei>e  of  execuilun. 

•i  Conkllnr.  Admiralty,  p.  114. 

A  8iipul»lion  or  bond  is  in  admirslty  re. 
pnrdcd  SH  a  fund  in  court  to  be  distriliuied  by 

The  Taie'ie'ter,  43  Fed.  Rep.  180;  De   Locio 
v.  Boil,  a  Gall.  S98. 
Af Ler  a  two  years'  aeatcb  J  have  found  but 
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one  caae  holdioK  tbat  an  action  at  common  law 
would  lie  on  a  oond  taken  in  admirally. 

Locate  y.  8taU,  Add.  Rep.  S9;  fU^iMiea  t. 
Lt  Oau.  1  Teatea,  SS. 

Admiralty,  baVlDg  Jarladlctlon  of  the  main 
cftse,  bas  Jurisdlcilon  of  all  Inddental  and  an- 
dllarj  proctedln^ 

Dt  Lovio  V,  Bott,  tapra,'  Munkt  v.  JacJcton, 
66  Fed.  Rep.  671;  Jaeiaon  t.  Munkt.  58  Fed. 
Bep.  BM;  Bamvty  t.  AUegre,  3S  TJ.  S.  12 
Wliest.  611,  0  L.  ed.  746;  Aymoar  y.  PAiOipt 
A  0.  (htiftr.  Oo.  7  Blaa.  460;  Arnold -r.  Frost. 

0  Ben.  S6T;  BaM  v.  Dorr,  4  McLean.  113; 
BtbgtiaB  T.  Oppenfieimtr,  4  Wash.  C.  0.  483; 
Sio  Grand*  A  Oo.  j.  Vinet.  182  U-  8.  478,  88 
L.  ed.  400:  Thompitm  t.  MeReynoldi.  29  Fed. 
Ben.  66T-,  Laeauaffiur.  Chapvi»,  I44U.  S.119, 
86  L.  ed.  868;  Dunlap  v.  SUlMm.  4  Mason, 
S49:  MUtery.  Kemrf.  39  Fed.  Rep.  401;  Bab- 
«oek  V.  Millard,  Fed.  Cas.  No.  699;  irinibui 
T.  Ldand,  128  DL  804;  ffini!  v.  Worttman,  29 
Fed.  Rep.  754;  MoDermoli  v.  Dogle,  11  Mo. 
44S;  Burtufv.  MeCarty,  IS  Johna.  424;  ZTani 
T.  RKAard.  6  Wend.  827.  82  U.  8.  7  Pet.  276. 
6  L.  ed.  684;  PenhaOovi  t.  Doane,  8  U.  B.  8 
DalL  S4.  1  L.  ed.  fi07;  Jenningt  r.  Canon,  6 
ir.  8.  4  Crench,  2,  3  L.  ed.  681. 

No  court  will  eniertsln  a  distinct  suit  to  ac- 
complish nalhlDg  bejood  what  can  he  effected 
by  orders  in  acaaseor  a  rule  on  parties  thereia, 

Mann  t.  moy.nt.  66  N.  C.  101;  Wella.  Ju. 
risdiction,  p.  18B;  Parker  v.  Murray,  87  N.y, 
S.  R.  949;  Qarrett  v.  Nut  York  TraniU  A  T. 
a>.  BOFed.  Rep.  51B. 

Bo  fsr  aawecan  learn,  there  la  no  such  thing 
known  to  modem  practice  as  a  aeparateiiuitoii 
an  admiraltj  bona  or  elipulatfon.  not  even  Id 
an  adminliy  court.  The  remedy  !■  alwaji  by 
mottoD  or  pe^tlon  In  the  owe  in  wbtch  the 
bond  was  given. 

77u  BlnneJu  Pag*.  16Blatchf.  1;  Tka  Baltxn, 

1  Blatchf.  &  H.  149;  Gampbdl  v.  Hadiey,\ 
Sprague,  470;  Tht  Wanaia  v.  Army  (•"!%( 
ITanaia"),  9G  U.  8.  600,  34  L.  eA.^il:BiSaa 
««-,  88  U.  8.  ai  Wall.  386,  22  L.  ed.  617;  Th« 
AUigatoT.  1  Oall.  146;  The  Bydney.  S7  Fed. 
Bep.  119;  Benedict,  American  Admiralty,  p. 
687;  Conkling,  Admiralty,  p.  114,  footnote  p. 
116;   The  TaleSeiter,  42  Fed.  Rep.  180. 

Fedfral  courts  on  their  part  are  careful  not 
to  assert  Jurisdiction  of  causes  which  are  an- 
oUlBTy  or  auxiliary  to  actions  in  state  courts, 

Ftaih  y.  DiOon,  23  Fed.  Rep.  1;  Bufcrd  v. 
Strether,  10  Fed.  Rep.  406:  Pratt  v.  Albrighl, 
9  Fed.  Rep.  684;  Poole  t.  That^herd^.  19  Fed. 
Rep.  49;  Lamby.  Baing.  64  Fed.  Rep.  269; 
Boot  y.  Woolwrth.  160  U.  8.  401,  87  L.  ed. 
1138;  Brooki  v.  Memphii,  Fed.  Cos.  No.  1,964. 

But  the  same  courts  retain  ^risdiction  over 
ancillary  matters  where  they  hare  it  of  the 
main  case. 

Deakiny.  Lea.TtA.  Caa.  No,  8,695;  LanUiy. 
Bieing,  Root  v.  Wootteorth,  and  BrookM  t.  Mem- 
phU,  npra;  Oolien  t.  Solomon,  66  Fed.  Rep. 
411;  Earn  t.  BviddCoptr.  108  U.  8.  494.  26  L. 
ed.  497;  Johnton  y.  ChTtiUan,  12fi  U.  8.  642. 
81  L.  ed.  820;  Laeauaene  y.  Chajmie.  144  U. 
8. 119.  86  L.  ed.  868;  DwtapY.  Utelson.  Fed. 
Oas.  No.  4,164;  Miller  y.  Begin,  20  Fed  Hep. 
101;  Babeoek  r.  MiOard.  Fed.  Cas.  No.  699; 
Thomjmn  v.  MeReunoldt,  39  Fed.  Rep.  657; 
OwfK  y.  Breediovt,  18  U.  8.  3  How.  39,  11  L. 
n  L.aA. 


CorllBS.  J.,   delirered  the   (^InloQ  of  the 

Although  the  ateamer  Eclipse  has  for  yean 
lain  at  the  bottom  of  the  Hissouri  river,  the 
litigation  connected  with  ber  shows  no  signs 
of  decadence.  Sear.  The  EOipM.ilHk.  318, 
on  appeal.  186  U.  8.  599, 84  L.  ed.  269;  BraitM- 
tcaite  y.  Poteer,  1  N.  D.  466;  BraithvaUe  v. 
Aildn,  Id.  476.  a  N.  D.  57,  8  N.  D.  866. 
In  this  case  Capt.  Bnithwaile  Is  seeking  to  re- 
cover dameoea  for  breach  of  an  undertaking 
gWea  by  defeDduts  on  eppral  from  the  dis- 
trict court  to  the  snpreme  court  of  ihe  terri- 
tory of  Dakota  froms  judgment  rendered  in  a 
prncecdlng  in  admiralty  instiluted  to  try  hU 
title  to,  and  right  to  Ibe  possesBtnn  of,  this  ves- 
sel. The  questiona  of  law  on  themerits  which 
are  here  at  issue  arise  on  demurrer  to  tbe 
plaintiff's  complaint.  Tbe  trial  court  sus- 
tained the  demurrer.  The  plaintiff  bas  ap- 
pealed. It  is  obvious  from  the  complaint  that 
the  undertahiug  was  given  as  a  cost  bond,  and 
also  for  tbe  purpose  of  securing  a  stay  of  pro- 
ceedings under  the  Judgment  appealed  from 
landing  tbe  appeal.     It  la  in  Uie  following 

'Whereas,  on  the  18th  day  of  8eptember, 
)4,  in  tbe  district  court  wlUiln  and  for  the 
judicial  district,  the  abovensmed  reapond- 
.  :,  William  Braithwaile.  recovered  Judgment 
against  tbe  above  named  appellanla  for  the  pos- 
session of  said  steamer  Erlipee  and  costs,  and 
the  abdve-named  apreHams  and  interveners, 
feellDg  aggrieved  thereby,  intend  to  appeal 
therefrom  to  the  supreme  curt  of  the  terri- 

iry  of  Dalcota:  Now,  therefore,  we  do  berebv 

adertake  that  tbe  said  appeiianta  will  pay  aU 
costs  and  damages  which  may  be  awarded 
against  appellants  on  said  appeal,  or  oo  a  dia- 
missal  thereof,  not  exceeding  fSGO,  and  do  alao 
undertake  Ibat  if  said  judgment  so  appealed 
from,  or  anv  part  thereof,  be  afBrmed,  or  said  - 
appeal  be  dismissed,  Ibe  said  appellants  will 
pay  tbe  amount  directed  to  be  paid  by 'said 
judgement,  or  Ihe  part  of  such  amouot  as  to 
wbicb  tbe  said  Judgment  shall  be  affirmed.  If  it 
be  aiSrmed  only  In  part,  and  all  damages  and 
cof>ta  which  shall  be  awarded  agatnat  said  ap- 
pcllaniB  on  said  appeal,  and  also  undertake  to 
obey  any  order  tbe  appellate  court  may  make 
in  the  premises;  conditioned,  however,  tbat 
oiir  liability  b e re n Oder  shall  not' exceed  116,- 
000.     Dated  December  16,  1884." 

On  appeal  tbe  judgment  waa  affirmed  by  ths 
inreme  court  of  the  territory  of  Dakota. 

Preliminary  to  the  conaideratioD  of  tbe 
merits,  we  must  aeCtte  Ihe  question  of  the  ju- 
risdiction  of  tbe  state  courts  tolakecogolzauce 
of  this  action.  Counsel  for  defendants  inaisu 
that  tlie  power  to  render  Judgment  on  the  un- 
dertaking sued  on  is  veet«l  exclusively  in  Ibe 
United  Stales  district  court  for  tbe  dintiid  of 
North  Dakota,  sitting  as  a  court  of  admiralty. 
Be  founds  bis  contention  upon  the  fact  tbat  Ibe 
uoderlakiog  is  the  outgrowth  of  an  action  in 
admiralty,  and  on  the  proposition  that  any  pro- 
ceeding to  enforce  it  is  merely  Incidental  lo 
lain  action  in  Ibe  course  of  which  It  was 
I.    Heuaertstbita  suitonthe  underlak- 
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fag  li  an  olfiboot  from  tbe  original  proceed- 
log,— IsacpplemeDtal  inchancter.— end  Ittet, 
therefore.  Uie  court  In  wbkb  It  wu  given,  and 
Uiat  court  only,  haa  power  to  enforce  It.  HU 
t^omcDt  cerialalj  dertre*  do  nppon  from 
tbe  analogtea  of  tbe  law.  If  tbe  doctrioe  to 
muntain  whlcb  be  baa  itriven  wilb  great  force 
in  tbh  «>art  be  Indeed  the  true  doctrine,  it 
■tends  alone.     In  no  oiber  cawe  la  it  the  rule 


■one  of  a  Jodictal  proceeding  pending  tberein 
_ji  exclnai*e  JarlsdictloD  of  an  action  brought 
to  enforce  it.  (Of  count,  where  adre  fama 
it  moTted  to,  tbe  court  fn  which  tbe  main 
proceedioK  waa  bad  fa  the  onir  court  which 
-  la  uke  Jariadiction.)    An  action  on  inch 


giDch  incidental  to  the  original  rait 
tloD  i*  incidental  to  tbe  admiraltj  ptoceeding 
fa  which  Ibe  undertaking  sued  ou  waa  given. 
Thi  security  is  In  the  same  aenae  an  outgrowth 
of  the  main  lltigaiioo,  and  the  action  tbercon 
ii  ai  BtrlctI;  an  offshoot  frcim  the  original 
pioceediug,  aa  la  anj  anlt  to  enforce  an  appeal 
Dond  gtTen  in  tbe  conne  of  an  admiral^  ac- 
tios an  offshoot  from  such  original  proceeding 
Id  admiralty.  And  yet,  aride  from  admiralty 
eiKs,  no  case  can  be  fonnd— with  poadbly  a 
iingle  exception,  to  which  we  will  hereafter 
illuoe — boldlog  that  a  soit  to  enforce  any  bond 
(pfen  during  the  progress  of  any  judicial  pro- 
eeeding  must  be  broagbt  in  tbe  tribunal  In 
which  it  waa  (ijven.  Undertakings  given  on 
Ring  out  writs  of  altarhtnenta;  undertakings 
grren  to  secure  the  dtscbarge  of  attacbmeuts; 
uDdertakin£B  to  obtalo  ordera  of  arreat:  an- 
dertakingi  to  «ecnre  releaae  from  imprlsoo- 
nwDt  thereunder,  snpersedesa  bonds  and  nn- 
dertakjnga  on  appeal;  bonds  given  on  the 
■Oowtnce  of  a  writ  of  injunction;  bonds  given 
by  the  plaintitr,  and  also  bonds  given  by  the 
defendant,  in  replevin  actioos,  to  obtain  poa- 
■eaioo  pmdtnU  liU  of  tbe  properly  in  contro- 
Tcrty, — all  these  and  other  obligations  given  in 
Uie  course  of  Judicial  proceedings  may.  Id  tbe 
■laence  of  some  atatnle  to  Ibe  coolrary,  be  sued 
OD  in  any  court  having  1uri»dlctIon  of  actions 
m  contract  Involving  a  like  amount.    That  the 


thereon  fa  apparent  from  the  general  trend  of 
practice,  wbtcb  Is  to  insiiiuteauch  an  action  In 
iny  tribunal  possessing  Jurisdiction  of  actions 
OB  contract,  where  the  amount  fa  tbe  same  as 
that  for  which  suit  la  brought  on  such  security. 
It  there  fa  any  class  of  actions  In  wblcb  it 
night  be  claimed  wi(b  great  force  that  the  ei- 
ciosive  cognizance  nf  actions  on  a  Judtcisl  bond 
tafaena  in  the  court  In  which  It  was  given,  It 
is  tbe  dass  to  which  belong  actions  on  bonds 
pfeo  in  claim  and  delivery  proceedings  in  re 
plevln  cases.  Proceedings  to  enforce  ancb 
bonda  are  not  only  incidental  to  Ibe  main  case, 
and  an  offshoot  therefrom,  but  they  are  also 
npplemental  In  tbeli  character  to  the  original 
■rlloD.  The  properly  to  recover  which  Ibe  re- 
plevin suit  fa  brought  is  releated,  and  tbe  bond 
•ubatlinled  for  It.     In  the  event  ottbeiberiff' 


I  the 


property  or  collect  lis  .  _ 
owfol  litigant.  In  proceeding  to  enforce  the 
bond,  fa  merely  porsulug  hfa  original  purpose 
nua  A. 


to  secure  redress  for  the  wrong  done  blm  in 
deprivlDghim  of  Ibe  poaseaaion  of  his  property. 
Such  action  la  strictly  aupplemeDtal  to  ua  tia- 
tnie,  and  If,  in  any  case  a^e  from  tbe  class 
of  case*  to  be  tacreafler  noted,  a  aabMqueot 
proceeding  to  enforce  a  Judicial  t>ond  oould  be 
rnarded  as  in  any  sense  an  enentlal  port  of  the 
pnor  suit,  it  fa  in  Jnst  such  acaae;  and  yet  we 
can  find  no  authority  which  holds  that  tbe  ex- 
clusive cognisance  of  an  action  on  sucb  a  bond 
fa  vested  In  the  court  In  which  It  was  given. 
Id  MeDermott  v.  Doi/U,  II  Ho.  448.  tbe  court 
Toled,  not  that  the  court  In  which  the  replevin 
bond  waa  given  had  excloMve  Jurisdiction  of 
an  action  to  enforce  It,  but  tnat  Ibe  action 
should  have  been  brought  In  such  court,  uulees 
the  plaintiff  waa  prevented  from  sains  on  the 
bond  In  that  court.  The  langusge  of  the  court 
Id  that  case  Is  that  "tbe  bond  was  given  in  the 
circuit  court,  and  suit  should  have  been  insU- 
tuted  on  It  in  that  court,  unless  tbe  party  suing 
was  prevented  from  iDstltutlng  his  suit  in  that 
court.  Tbe  action  on  tbe  bond,  for  a  bieacb 
thereof,  is  vlrinally  a  continuance  and  part  of 
original  detinue  suit,  and  to  permit  the  plain- 
tiff to  sne  on  the  bond  In  the  court  of  common 
plena  would  be  to  permit  him  to  divide  hli  ac- 
tion, and  proaecute  otie  biinch  of  it  In  the  cir- 
cuit court,  and  the  other  In  the  common  pleaa. 
On  tbfa  point  authorities  are  very  abundant." 
In  the  first  place.  It  fa  to  be  noticed  that  by 
necessary  Imi^ication  the  court  recognizes  the 
fact  that  tbe  question  fa  not  one  of  Jurls«Uction. 
by  so  qualifying  the  rule  there  enunciaied  at 
to  allow  the  plalnllff  to  sue  in  another  court 
wbeo  he  fa  unable  to  bring  bU  action  In  Uie 
court  in  which  the  bond  was  given.  The  ut- 
most scope  of  tbe  decision  Is  that  It  is  tbe  dn^ 
of  the  plaintiff  to  sue  In  the  latter  conn.  If 
poesible.  To  sustain  tbfa  novel  rule  In  actions 
on  replevin  bonds,  tbe  court  cites  the  caaea 
which  by  down  such  a  rule  with  reapect  to 
recognizances  of  ball.  But  this  rule  had  Its 
origin  In  a  peculiar  privilege  enjoyed  by  the 
oblTgoraon  such rerognliances.  conierred  upon 
them  by  statute.  Wneu  proceeded  against  In 
the  court  In  which  sufji  recoRDlzaoce  was 
taken,  the  statute  allowed  the  recognizors  to 
retry  the  meritsof  the  original  action  In  whtdi 
the  reccvniunee  waa  given,  although  Judg^ 
meat  tUKialready  been  rendered  in  auch  oriri- 
nal  action  against  the  defendant  therein.  Bee 
tbe  ordnlon  of  Smith,  J.,  in  Laeau  v.  State, 
Add.  Rep.  G9-S0,  and  of  Chew,  J.,  in  same 
case,  at  page  68.  Tbe  courts  have  refused  lo 
allow  the  ^ainUft  to  sne  In  another  tribunal 
when  he  could  bring  hfa  action  In  the  court  in 
wblcb  the  recoguizance  was  given,  because 
Ihey  have  assumed  that  tbe  lalier  court  only 
could  give  the  recognizors  the  relief  providM 
for  by  Rlatute,  or  because,  as  some  of  the  casea 
seem  to  Indicate,  no  other  court  could  afford 
the  recognizors  as  effectual  relief.  Accord- 
ing to  Smith  J..  In  I.aeaie  v.  SlaU,  nipra,  the 
foundation  of  the  rule  that  the  recognizors 
must  be  proceeded  against  In  the  court  In  nblcb 
the  recognizance  is  a  mutter  of  record  fa  that 
no  other  court  can  give  them  tbe  equlisble  re- 
lief provided  for  by  the  statute;  and  accord- 
log  lo  the  United  States  Bupretne  Couri  in 
Davit  v.  Packard,  88  U.  B.  7  Pet.  376, 8  L.  ed. 
S84,  the  role  reals  upon  the  supposition  that  the 
court  in  whlcfa  tbe  recognizance  was  given  to 
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more  compttenl  to  relfere  the  recngnizon.  It 
ii  [tirtrfore  obTtoui  that  thf>  fouDiln'ioD  of  tbe 
rul«  Islbe  proieclina  of  ibFrecof>iilzi>T«Bj!alQSt 
the  lorn  or  ImpiirmeDt  of  thU  pperiai  pri  >'ilepe, 
atBiiitory  Id  its  orifiii-  The  nlaiDiift  CHDoot 
forre  iliem  Into  a  court  in  wblcb  Cbpy  will  be 
dep-lveil  of  It  allngeiber,  or,  at  tbe  moBt.  will 
eDjoy  li  shiirn  of  h  ponloii  of  itB  efficacy,  uo- 
lesa  lie  la  powerlps»toBue  in  tbe  court  in  wbtch 
the  TecotT'ilzuDt^  wu  piven.  TbL'  rule  la 
tlint  DO  oilier  court  posBesces  Jurisdirlio 
enterlflin  ttie  arllon.  bu'  ihal  Ihe  recnpni 
may,  lor  their  proteciJOD,  insUt  tbat,  nbeo 
poKfible.  tbe  plaintiff  stall  proceed  agaioxt 
them  Id  tbe  Cnuit  Id  nblcfa  tbey  fctive  ibe 
TFCognizuDie.  It  Is  purely  a  prrsonal  privi- 
lege, n  ml  if  the  (lefeDitaiiis  WRive  it  ibe  chec 
miiT  procted  Id  an;  other  tribunal  In  whose 
JufiBdicllnn  over  Ihe  case  lliev  aequiesoe.  Ha- 
fit  T.  /•ockant,  6  Wend.  »37.  This  coDld  uot 
be  done  IF  Huch  iriliuDxl  did  uot  posi>eBs  jurl< 
dIciloD  of  tbe  Buhjecl  mailer,  ai  conaeiit  wil_ 
never  confer  sue  b  lurisdlctlon.  In  mnnycases 
tbe  recociiizon  have  been  aued  in  anotlier 
court,  and  ilie  jurisdiction  of  aucb  court 
talued.  Darit  t.  UilUt.  7  Johns.  )il8;  HatwU 
T.  Ra.U»,  e  JobnH.  80:  Gardiner  v.  Bvr/iftm.  12 
Johns.  459,  See  ulso  ButIum  t.  McCarly,  18 
jotiDS.  4:i4,  and  Datu  v,  Faekard,  tupra. 
Moreover,  a  neofTDizaiice  wan  a  mailer  ot  ree- 
Old,  and  in  the  nature  of  a  Judgment  agalust 
the  reco|!uizors  in  tbe  case  in  which  it  naa 
jilven  Davit  v,  Packard.  8  Wend.  827,  83(1, 
831;  Rfipvbliea  v.  <-ot6't.  S  D.  S.  3  DhII.  4G7- 
47.1,  1  L,  ed.  ««8-*-6.  ProceedlngB  lo  enfnrce 
It  were  by  scire  facial.  The^  raielii  therefore 
be  reparrted  as  part  of  the  torifclrial  at-Ilon  with 
much  fcreuttT  reason  than  an  action  like  tbe 
one  a!  liar,  on  an  undertakinK  on  appeal  It 
Is  tlierrfure  clear  lliel  the  cases  riled  lo  aup- 
pon  the  decJ>ion  ot  ibe  court  in  Mcl}frmott  v. 
Doyle,  rupra.do  not  Busialn  1l,  In  so  far  as  tbat 
ciive  may  be  regarded  a»  bnldlog  tbal  eicluaive 
jiiriwiiclioQ  of  a  ptoceedlntr  lo  enforces  re- 
plevin bond  resides  In  Ibe  cuurt  in  wbicb  It  was 
given.  We  feel  jusilfled  Id  awurilns  it  to  be 
tbeeeoeml  rule  thai  Itie  plalnilff  may,  Id  tbe 
ab-ence  of  a  Maiute  te^ulaiing  the  miitier,  en- 
force any  l»nd,  underlaking,  or  other  wciirily 
given  In  ihe  i  nurse  of  a  Judidal  ptnCfediuE.  In 
any  coun  having  Jurisdiction  of  an  anion  on 
contract  (or  the  aniount  be  seeks  to  recover; 
and  we  are  unable  lo  discciver  any  reason  nliy 
tbfa  inle  slioulil  not  apply  lo  an  uTiMertaking 
oil  appeal  (liven  In  an  admirall;  acibm  in  rewi. 
We  aie  al  a  lo'i  lo  understand  on  n  hmt  princi- 
ple it  can  lie  claimed  tbat  admiralty  rnum  es- 
erriae  a  more  extended  Jurii'diciiOD  than  cnra- 
monlaw  cnuna  in  aualououB  rases  Fonnerlv 
their  |j<iwf'r9  were  verymiich  cIrcumBrrlbed, 
and,  wbiie  il  Is  true  tbnl  iLeir  JuriMilcIloD and 
powers  have  bei'n  coneiiierabl^  enlareml,  we 
do  not  bellfVe  Ihal  ibey  are  in  ilie  pot'WRsloo 
of  ihls  exclusive  jiirlsdicllon  wbicb  Is  not  en- 
jojwi  liy  eomnniQ  law  courts  In  simflar  ca'cs, 
Rnl  ciiunsel  for  defendants  earnesily  urget 
(bai  I  strong  army  of  authority  suppDris  bis 
Conieniion.  We  are  unable  lo  agree  wiih  bira 
in  Ilie  view  whicb  be  tiikes  ot  Ihe  decis  ous  be 
ciies.  Ii  la  ucboubledly  true  tbat  courts  of 
edmiralt)'    biivc  power  summa'ily   lo   rei'der 

Juiluminl  aifHlnst  slii^ulafora  upon  any  slipn- 
it'ion  given  during  the  progress  of  aa  sdmi- 
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be  rendered  In  Ihe  very  proceeding  in  whicn 
tbe  stipulation  was  given.  No  new  mil  it 
necessa'-y.  Nor  does  It  mailer  wbelber  tbe 
BlipubaioQ  Is  for  value  or  for  cosLh,  or  is  given 
10  perfect  an  appeal,  or  stay  exrciitioo  during 
Ihe  pendency  thereof.  United  iStatat.  Anw, 
99  D.  8  3S,  23  L  ed.  29.1;  The  I'almyra,  23 
U.8  12  Wheal. l,6L.ed.  SSI;  Tht  Wiiliam  3. 
IIW*  V.  Rarling  {"The  WAb").  8!  D.  8,  14 
WaU.  406.  SO  L.  ed.  774:  The  Wan/ita  f. 
Avery{-The  H'anoto"),  9.5  U.  6.  600,  34 L.  ed. 
481;  I'tarct  t,  Oervianie  In».  I'o  {"The  Lady 
iike").  G6  C.  8.  481,  24  L.  ed.  673;  Savyer  v. 
Oakmaii,  II  BIfltchf  S.*).  Fed.  Cas.  No.  12,4"8; 
The  monelie  Page.  IS  Blaiebf.  I,  Fed.  Cas.  No. 
1,524;  Id.  17BlBtcbf.  221.  Fed.  Cas.  No.  1,62.1; 
The  Alligator,  1  Gall.  HG,  Fed  Caa.  No.  248; 
MetMlan  v  United  Blata,  I  Gall  227.  Fed. 
Cas.  No.  8  89S;  Xdton  v.  United  ftatet.  Pet 
C.  C.  235,  Fed .  Cas.  No.  1 0, 1 1 B;  Tbe  Virgin  v. 
Vsfhint,  88  U.  B.  8  Pet.  58H,  8  L,  ed.  10:i«;  Th4 
BaitU.  Fed  Caa.  No.  824;  The  Sydney.  47 
Fed  Kep.  260;  2Conbling.  Admiralty,  p.  114; 
Barllett  v.  .•■Ipieer,  75  N.  Y.  S28. 

By  virtue  of  admiralty  rules  8  and  4  of  Ibe 
United  SiBles  Supreme  Court,  tbe  aarae  prac- 
tiee  IB  prescribed  with  respect  to  stipulntinna 
or  blinds  given  in  proceedings  in  perMonnm 
to  secure  tJie  discharge  of  an  attachment  or 
Ihe  release  of  the  defenilnnt  from  arrest.  Hee 
Ibeae  rules  in  Benedict,  American  Admiralty, 
pp.  881,  882. 

Nnr  does  tbe  fact  that  a  bond,  instead  of  a 
BlIpulBlion.  is  laken,  alter  tbe  rule  that  tbe 
admltally  court  may.  In  the  same  procpcding, 
summarily  enforce  the  obllgaiion.  Bonds  are 
regarded  in  admiralty  aa  sllpulationa  to  lie 
enfoiced  In  Ihe  same  manner.  Tie  Wanata 
V.  Avry  {•■Thf  Va:ata"i.  Tlie  AUicaior.  Mo- 
}^Uan  V.  Ui'ittd  ftalfi.  and  NtUon  t.  United 
Statu,  tuprn;  Coiikling.  Admiralty,  p.  4S4; 
TTie  t-f/dney,  «ir;>nr,- Duulap,  Admiialty  Prac- 
tice, 164. 

Neither  does  the  power  of  the  court  to  ren- 
der In  the  same  action  judgment  against  tbe 
parlies  bound  by  the  Biipul:ition  or  bond  de- 
pend upon  their  eipre.'acor.Bent  recited  in  Ihe 
'bligation,  nr  tbeir  submission  in  tbe  ]uri»tic- 
loQ  of  Ibe  court  by  Ibe  terms  of  the  securily. 
Tl  was  long  cuBlnmary  to  embody  inch  eub- 
misfion  and  consent  in  slipulaiions.  and  this  ia 
slill  doue  in  many  caaca.  It  is  possible  ihat 
tbls  doctrine  that  an  admiralty  court  may  pro- 
ceed in  Ihe  aame  suit  summarily  against  (he 
atipulatorH  may  have  bad  I'tH  origin  in  eurh 
submission  and  conseut.  But.  however  this 
may  be,  such  doctrine  no  longer  resis  Ihereon. 
In  several  cases  in  wbicb  this  practice  waa  up- 
held and  followed  with  respect  to  siipprsedea* 
lionds  on  appeal,  Buch  bonds  contained  no 
by  which  the  nblignra  in  terms  submit- 
pmsHvcB  to  the  JurisdictioQ  of  the  court 
il  Ihey  contain  any  ronsenl  tbat  execu- 
ight  Lfisue  Bfialnst  them  In  ibe  same  action 
iinimary  manner.  Thr  Sydntu,  and  The 
BlaneJte  I'lye,  tvpra;  TIte  AVio  Qileant,  17 
Blaicbf.BI6,  Fed.  Cai.  No.  10,181;  ThtW.,n-ta. 
Areiy  VThe  Wtinnt>i"),  exj-rn.  6ee  hIw 
7Se  AViyiitor,  and  Sutyer  v.  0  kmon.  tupra; 
Rr  I  arte  &iv>yer,  8«  U  8.  21  Wall.  235.  22  L. 
ed.617.  Mr.  Conhling,  i-  bis  wnrk  on  Ad- 
mintlly  Practice.  In  wbich  he  declares  that 
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bonds  and  atlpnlatloai  are  pliced  In  tbe  tanie 
a^ignTj,  to  far  as  tbe  proc«<1ure  to  eoforRe 
Ib^m  is  oonci-TiiMl  (p.  4!il).  wLs  out  ftl  Irajttb 
tbcformsiirboadBtrbicbmay  beglrea,  ioBiead 
oritlpularioDB,  In  TiriouB  iiages  of  an  ad  mi  r 
■liv  proceediiiK:  and  fn  nnne  of  tbem  U  any 
Mbmisdon  to  Ibe  Juri«<!lciioD  of  tbe  roiirt,  nr 
CODMnt  k)  BummHr;  proceediu)!  to  enfnrce  tbe 
boDd.  to  be  fuund.  Cooklinf;,  Admiralty,  pp. 
G74,  57B,  581.  i»i.  S^.  He  raya  tbat  in  Ibis 
country  rbe  cbiuse  of  fxprfSKins  tbe  consent  ot 
tbe  FlIpnlatorB  i  bat  execution  Isnue  agaitist  tlieir 
properly,  od  tbe  Ixiod  lo  eoforce  Ibe  decree,  is 
MH  tjecessary.     Id.  p.  S89,  note. 

We  are  atronelv  of  tlie  opinion  Ibat  tbe 
Uniied  Biaips  dialrict  court  for  tbe  district 
of  Nonb  Diikoia  baa  Juriedlctlon  to  render 
Judgment  asalnst  tbe  persons  ifbo  executed 
ibe  iinderiaklog  in  suit,  and  to  tbla  exieut  we 
ifice  wilb  couiixei  for  defeDclanls.  Il  baa  tbe 
Mine  power  whieb  ll  would  bare  bad  If  Ibe 
tdmiraliy  suit  In  wbicb  sucb  undertaklDf;  was 
giren  had  beta  iDS'ltuted  iu  suib  court  sutee 
queati;  to  sralebood.  It  Is  tbe  succi  ssor  of 
tbe  old  territorial  district  conrt  la  wbicb  Ibia 
Klinn  was  bioupbi,  so  far  as  sucb  court  was 
rated  wilb  silmiralty  jiitiidlcilon.  Section 
tSof  tbe  enabling  act  T&t  WaUa  Wa'la.  44 
Fed,  Rep.  4.  Tbat  tbe  territorial  diairict  couri 
«u  imied  bv  ibe  act  of  Confcresa  wtib  Ibe 
Mine  admlmfly  jurisdlcllon  as  was  vt^Ted  Id 
Ibe  fcreral  dintrict  courts  of  ibe  L'oileii  Siaies, 
it  clear  trnm  tbe  latJRUage  of  tj  1910  of  Ibe  Re 
Tisfd  Slaluiea  of  Ibe  Dnited  Stales,  wbicb  de- 
elaied  Ibat  tbe  district  courts  of  Ibe  several 
territories  tbiTeiu  referred  to  (Dakota  beinx 
onenf  ibem)  sbnuld  have  and  exercise  tbe  siiroe 
juriidii'tinD  in  all  CHsei  arising  under  the  Con 
Hitulion  aod  laws  of  tbe  United  (<1alea  sa  was 
Tnled  in  tbe  circuit  and  district  courts  of  the 
United  Staiex.  Tbe  auiborllies  are  explicit 
that  under  sucb  leeislation  tbe  same  admiralty 
Jurtsilictioo  is  rested  in  Ibe  letitiorial  district 
courts  as  is  Tented  in  Ibe  Federal  district  courts. 
H«vK«,an  T.  n«  Sorih  Varoiina,  40  U.  a  IH 
Pet  40,  10  L.  ed.  6S8,  Tlu  LHty  of  Panama  i. 
PMpt  i"  ntfCilg  of  Pa  noma"),  101  U.  B.  4.'58. 
«  L.  ed.  1061;  Sea  v.  The  Fkliptt  ("We 
SrCip*^-),  135  V-  B.  599.  S4  L.  ed.  2C0.  Tbat 
the  teriilorial  dl^^lilct  court  had  admiralty  ju- 
ibriietion  was  held  by  tbe  court  in  ne  fCcliptf 
Oue;  and  tbat  tbe  proceediuK  In  which  the 
trnderlaklng  sued  od  was  regarded  by  tbal 
court  as  an  admiralty  proceeding  is  appnreut, 
DOi  only  from  Ibe  langiiage  ol  the  opioioo  in 
that  case,  but  also  from  ibe  fact  Ibst,  belnr 
Toted  b;  CoDEreM  witb  tbe  daly  of  decid^ 
li'g  wbat  cMBes  were  and  what  were  not  exrlu- 
Hielr  of  Feilerat  cognizance,  on  remanding 
them'  after  final  dectalon  (see  g  22  of  Ibe  ena- 
bling act),  the  court  remsnded  ThtEcUpieCntt 
lo  tbe  United  stales  rllsirict  court  for  Ibe  dia 
trirt  ot  Norib  Dakota,  Inatead  of  to  tbe  state 
dutrict court.  Tbeiefore,  Indt-ti-rmlnltiKwbal 
poarrtheFedpral  district  court  torlbe  d'Slrict 
ot  Nortb  Dakota  baa  to  enforce  ibe  underl'ik- 
ing  in  snil,  «c  must  proceed  on  tbe  same  tbeorr 
SD  Khicb  we  would  proceed  If  tbe  orleioal  nil 
aiiral  auii  bad  been  commenced  &f  ler  sucb  Fed- 
nil  court  bad,  by  ibe  admission  of  North  Da 
ktu  Into  tbe  Union,  come  Inio  existence.  Tbe 
■nthoriiles  seem  to  wsttsdI  the  counsel  fnrde- 
iHidaota  in  his  oonienlion  tbat  tbu  court  bas 
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full  Jurledlclino  to  enforce  tbe  anderlaking 
sued  on.  But  tbe  right  loe;tercise  ]u  i-diciion 
does  not  necessarily  carry  nlib  It  tlic  right  to 
an  exclusive exerclseof  sucb ]urisaicliou,  Tbe 
plainiiff  may  at  bis  eleciion,  prctceed  lu  Ibat 
court,  but  we  do  not  iblnk  be  is  bound  lo  re- 
sort lo  tbsl  tribunal.  Tbe  laii);uHge  offfmitb, 
J.,  In  I^aiu  1  Staff..  1  Add.  Rep.  .W.  1^9,  BO, 
iu  wbicb  lliit  Tery  question  wa^>  invnlved.  is  In 
barmonv  wilh  our  views:  "Tbat  all  proceed- 
lepaily  I'ommenced  in  any  court  tt      '  '  " 


than  by  any  other,  and  tbal  no  superior  court 
ought  tn  prubibit  Ibe  inferinrcourt  from  carry- 
ing such  proceedings  Into  exrcutmn,  uuleaa 
wben  aurburlty  Is  expressly  S'ven  lo  Ibe  supe- 
rior court  for  tbla  pnrpuse.  seema  not  to  admit 
of  dispute,  wben  tbe  party  entitled  to  the  ef- 
fect iif  those  proceedings  applies  lotbe  Inferior 
court  to  have  tbem  rarried  into  ei'diiion;  Iwt 
does  it  follow  that.  If  tbe  party  emit  led  to  such 
effect  cbooaea  to  apply  to  a  sniierior  court  of 
common  Ian  and  general  jurlsdiclion,  Ibe  su- 
perior court  is  precluded  from  carrying  into 
effect  any  of  tite  acts  of  tbe  inferior  conrt? 
Does  this  follow  especlslly  where  the  party  ap- 
'--'--  bad  been  forced  inio  ibeinfrrior  courtT 
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be  cuuflned  to  ibat  court  to  tlie  conclualon  of 
Ibe  tiaoFucilon,  does  It  follow  Ibat  Ibe  other 
party,  wbo  bad  been  forced  into  It.  abould  l« 
thereby  deprived  of  hla  election  of  applyln){ 
lo  tbe  couriB  of  I'omrooQ  law,  and  of  trial  by 
jury  to  carry  Into  eSecl  a  Ktl|iulatlon  taken  In 
the  cause  by  tbe  admiralty,  and  so  deprived 
wilbnut  [be  Intervention  of  positive  law  or  any 
solemnly  sdjudgeo  caseT  I  tbink  Ibe  aftlrma- 
tive  cannot  be  supporied-"  Theplnimiff  in 
tbia  case  did  not  seek  a  court  of  sdiuiraliy. 
Hf  was  forced  Into  It  by  the  libelants  tn  the 
onginitl  case.  To  assert  tbal  he  baa  made  blf 
election  to  proceed  in  admiralty,  wlien  IM 
miglit  bave  proceeded  at  conimon  law  or  In 
equity,  and  thai,  tberefote.  be  li  iKiund  by  bit 
election,  and  hence  tbat  all  proceeilloitB  which 
urow  out  ot  ibe  principal  case  must  by  blin  be 
liisliluied  in  tbe  adndraity  court,  bi  to  lunore 
tbe  undiFputcd  facts  of  tbla  liilittiiion.  Ue 
was  dragged  into  admiralty  by  ibe  MtieiaDls, 
wben,  BB  tbe  United  titele*  Supreme  Court  beld 
In  that  very  ca«e.  ibe  remedy  of  tbe  Mhelaata 
10  secure  the  relief  Ibry  were  alter  was  In  a 
court  of  eqiiliT,  for  an  acconniing,  and  not  ia 
admiral  yaiall 

Ttaecouna,  In  holding  tbat  stipiilHtlonB may 
be  enforced,  against  ibose  that  wn  lliein,  by 
summary  proceedings  lu  Ibe  original  case,  do 
not  adiiiilgesucb  proceediiigK  tobe  an  essential 
part  of  llie  main  suit.  Tbe  title  of  the  orig- 
tnsl  action  is  used  Tbe  proceedings  are  (xr- 
rled  on  with  greater  d Is patob  than  a  formal 
ai'llon,  and  ibe  procedure  It  much  simpler. 
But,  in  Its  es~ence,  it  is  an  indepeudent  lliiK»- 
llnn  against  new  partlea.— ibe  stlpiilalon. 
Tbev  cunnot,  it  is  true,  teiiy  the  merits  of  iba 
oiiglual  aciion;  but  Ibey  bave  to  absolute 
right  to  be  beard,  at  some  stsge  o(  ihe  piocerd- 
Ing,  before  their  property  is  Dnally  wrested 
from  tht-ra  under  execution,  on  tbe  quealiooe 
whether  they  In  fact  signed  tbe  slipulmion, 
,  and  wbetber  It  It  ft  valid  and  binding  Innni- 
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ment  ThcM  Tacta  inaj  be  put  Id  luue  by 
tbem,  and  kubb  kind  ol  notice  mutt  be  glren 
to  them,  Bud  some  opponuniij  affnnled  tbem 
to  litigate  Buch  facta.  The  pToceeding  sftatnel 
the  Mlpulaton  It,  fo  its  eseeatial  nature,  as 
much  an  iodepeodeDi  proceeding  against  them 
aa  Ihoaxh  bq  entirely  new  acttob  were  Institut 
ed  OD  the  atlpulaiion  in  the  usual  wnt,  nnlesa. 
Indeed,  eucb  procet^lng  ts  iDdlipenaaole  to  ae- 
cure  to  the  euccestful  litigant  the  frulta  of  bis 
victory  according  to  the  uaaget  of  courta  of 

(UEllce.  Tbli  brlngE  us  to  an  Importnnt  and, 
D  our  Judgment,  controillog  dlstincttoa.  A 
proceeding  to  eofotce  a  stipulation  for  value, 
given  In  au  aciiou  exclusively  in  rem,  la  ad- 
miraUjjle  an  Indispensable  part  of  such  ac- 
tion. Wllboiit  it  the  action  would  be  of  no 
possible  benefit  to  the  sulior  mbo  had  iron.  In 
an  admiralty  action,  exclusively  in  rvm,  there 
Is  DO  personal  defendant,  and  tboretore  no 
Judement  Hgainst  a  peisonal  defeudanl  can  be 
rendered,  aside  finm  a  jiidini'ent  on  tbe  atipu- 
latioD  for  value.  In  case  one  Is  given.  Tbe  suit 
is  HGalnst  an  impersonal  defendant,— the  re*. 
After  li  la  seized  (hconnermay  appear,  and  on 
.  eslablisbing  bU  rigbts  as  owner  he  may  secure 
'  tbe  release  of  tbe  n*  by  the  Rivingof  the  s'ip- 
ulatliin  for  value.  Thereafter  Ihe  oripinal 
ret  diaappeara  from  Ihe  CHse,  and  tbe  substi- 
tuted rrt  lakes  its  place.  Henceforth  ibe  suit 
is  flgninsl  the  subflliluled  ret,  and  the  court 
exercises,  and  must,  from  the  necessities  of  the 
case,  exercise,  tbe  same  jiirisiIii'Lioa  over  it 
that  it  would  have  exereised  over  tbe  original 
rei,  bad  such  ret  remained  In  the  possession 
and  under  the  Control  of  Ihe  court.  The  rem 
edy  la  transferred  from  tbe  ablp  lo  Ihe  etipula- 
tioD,  United  folate*  y.  Amet,  TAb  Palmyra,  aTi6 
The  William  H.  WOb  v.  Barling  ["TA^  WOti"). 
tupra;  United  Stales  v.  The  Hoytian  Bemiblia 
[■•TAe  naytianSepuUkf^.lbi  V.  B.  118.  B8  L. 
ed.  DSO  Tt  la  true  that  In  cases  of  fraud  or 
m1stnke,  or  when  the  ret  has  been  unprovl- 
dently  released,  the  court  poBsesaes  ample 
power  lo  order  Its  return  to  tbe  cuslody  of  the 
marshal.  T/ie  ThaUa,  Z  Ben,  887,  Fed.  Ca^. 
No.  18,8M;  The  Virm.  IB  Blatchf.  225.  Fed. 
Cas.  No.  18,976;  Liringiton  v,  77ie  Jeweu,  1 
Ben.  21,  note.  Fed.  Cas.  No.  8,418;  T/ie  Union, 
4  Blatchf.  90,  Fed.  Cas.  No.  14,849:  Tie  Fa- 
vorite, S  Fllpp.  86,  Fed.  Caa.  No.  4,608;  2 
Parsons,  Shipping  &  Admiralty.  411;  United 
fttatei-v.  Vie  Haytian  BepvUie  ("TTu  Eayliau 
flepuWio"),  tupra;  United  Staten  v.  Amei,  89 
U.  B.  3S.  20  L.  ed.  295.  But  ibis  must  he  done 
before  final  judgment  against  the  stipulators. 
llnd.  And  when  this  fa  done  the  siipulalloo  is 
necessarily  annulled.  Tbe  libelant  cannot 
have  a  remedy  against  both  the  r»  and  tbe  stip- 
ulation for  value.  Tbe  stlpnlatloD  la  not  ad- 
ditional security.  It  la  the  only  aecarlty.  In 
every  case,  therefore,  in  which  there  Is  a  valid 
allpulatiou  for  value,  which  may  be  eufoiced, 
DO  resort  to  the  original  ret  cav  be  bad.  It  is 
true  that  In  every  suit  in  rem,  brought  to  en- 
force some  claim  against  tbertu,  the  Judgment 
In  terms  condemns  the  original  re*  lo  be  sold 
to  satisfy  tbe  amoont  for  which  ludcment  la 
rendered.  But  aucb  Judgment  la  never  en- 
forced agalnat  the  orl^nal  r«t  In  those 
cases  Id  wblcb  a  stipulation  baa  been  given, 
and  bat  not  been  unulled  by  the  return 
of  the  original  n«  to  the  custody  of  tbe 
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marabal,  under  the  order  of  the  court,  t 
Foflier,  Fed.  Pr.  %  4lS.  Tbia  la  recogoUd  br 
all  tbe  dedslona,  and  la  an  elementary  princi- 
ple of  admiralty  practice.  Having  do  power 
to  render  a  peraonal  Judgment  agalnat  the  own- 
—   --■'   —  power  to  enforce  accordlngto  Ita 


Ibelr  Btipnlnilon,  la  an  ipdlapeniable 
alep  in  tbe  case,  Witbont  it  the  remedy  would 
be  incomplete.  The  action  would  be  a  faro& 
Tbe  question  of  abeiract  right  would  be  set- 
tled, QUI  no  meana  would  be  provided  by  tbe 
employment  of  which  tbe  nicceaaful  suitor 
could  enforce  tbe  claim  which  Ihe  court  had 
decreed  to  be  JuaL  Judicial  [rfbunala  are  not 
wont  to  administer  Justice  after  tbe  manner  of 
moot  courts.  It  Is  tbe Ir  lnvariabl<^  practice  lo 
give  tbe  victorious  llilgant  a  Judgmem  which 
will  be  enforced  by  the  court  renderinK  It  ac- 
cording lo  its  terms.  The  only  judgment 
which  a  court  of  admiralty  can  render  Id  a 
proceeding  in  rem,  brought  to  enforce  a  claim 
against  the  ret.  which  tt  will  execute  accord- 
'  ig  to  (be  terms  of  such  Judgment,  in  those 
lECB  in  which  a,  stipulation  for  value  has  been 
ven,  and  has  not  been  annulled  by  Ihe  reseix- 
re  of  the  original  re*  under  the  order  of  the 
rarl,  is  a  judgment  against  the  stipulators  for 
value.  And  hence  sucb  a  Judgment  la  an  In- 
tegral part  of  the  action  In  which  surb  stipula- 
tion was  given.  It  la  as  much  an  indispensa- 
ble step  in  tbe  case  as  any  prior  proceeding 
therein,  or  aa  proceedings  witb  respect  to  the 
sate  of  tbe  original  ret  after  Judgment,  In  casea 
where  such  ret  baa  not  been  released.  Theia 
is  therefore  an  obvious  reason  for  holding  that 
tbe  enforcement  of  tbe  sitpulaiion  against  ttw 
stipulators  for  value,  In  such  cases,  la  witbia 
the  eiciusive  cognizance  of  the  court  In  which 
It  was  given.  It  is  within  lis  ezcluaive  juris- 
diction, (be  aame  as  any  other  essential  part 
of  the  case.  No  court  has  power  to  lay  bold 
of  an  unfliilghed  litigation  pending  In  another 
court,  and  take  cngnlzancc  of  Its  remalDiog 
Btagea.  Tbe  whole  case  must  be  flnlsbed  Id 
the  forum  In  which  it  was  started. 
There  is  another  conclusive  reason  wby  the 
iiirlio  which  tbe  Gtlpulailon  for  valuels  given 
baa  sole  cognizance  of  the  proceedjags  to  en- 
force it:  Ita  Jurisdiction  over  the  original  ret 
Is  exclusive.  Sucb  Jurisdiction  Includes  ttte 
power  to  make  the  ru  produce,  np  to  It* 
value,  in  Ifaat  very  suit,  the  money  to  sat- 
isfy tbe  libelant's  claim.  This  la  accom- 
plished by  B  aale  after  Judgmeni.  The  atlp- 
ulatioQ  takes  tbe  place  of^the  ship.  It,  ia 
turn,  becomes  the  ret,  and  over  It  the  court  ex- 
ercises tbe  same  Jurisdiction  as  over  the  vessel 
Itaelf.  It  has,  and  must  have,  power,  in  the 
same  suit,  to  make  this  new  or  substituted  rtt 
produce,  up  to  ita  value,  money  to  eatfsfy 
tbe  libelants  claim.  Tbe  procedure  against 
tbe  stipulation  Is  different  from  the  proceilura 
sgaitiet  tbe  vessel,  becanse  tbe  former  dilfeta 
from  tbe  latter  In  Its  DBture.  In  maklns  the 
Biipuliiiou  produce  money  to  apply  on  libel- 
ant's claim,  Ihe  admiralty  court  proceeds  as 
other  courts  proceed  agaloat  similar  Instm- 
ments.  It  does  not  sell  the  obligation  at  pub- 
lic auction,  hut  renders  judgment  and  awards 
execution  againat  the  obligors  therein.  Thla  It 
hastbeexclusivepoweilodojoatasltpi  ~ 
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orcliutTe  jnrladletloD  to  kII  tbe  original  ret  Id 
cua  It  li  not  releued  from  tbe  ooatiol  of  tbe 
court.  But  tbe  iDstrument  sued  on  Id  tbe  cue 
11  bar  l>  ui  appeml  bond,  and  Dot  a  stlpnlaUoD 
(or  value,  ana  JutlgmeDt  on  such  a  bond  li  not 
■D  OMTitial  part  oi  the  admltaltr  proceeding 
ia  wbicb   It  Is  given.     Tbe   adrntralt;  court 


tbe  I 


itboot  awarding  Judement  thereon  in 

-   render  a  ludgiDent  which  It 
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wiQ  enforce  according  to  ita  tenni, — either 
judgment  agalnit  the  orislnal  m,  to  be  cd- 
forced  against  It  by  sale  toereof  In  cam  it  bu 
not  been  releaaeo,  or  a  judgment  against  tiM 
giipnlatora  for  value,  in  caM  It  has  l>eeD  re- 
Icued.  to  be  eoforced  agalnat  them  tij  a  gen- 
eral eiecntloQ  against  tbelt  property.  £a  a 
SdmiKDt  agBinsi  ibe  saretie*  on  an  appeal 
ad  ia  not  an  Indispensable  Uep  in  the  caie,  M 
Is  a  tndgmeot  against  alipulatora  for  value,  ad- 
nlraiv  does  not  poasesa  exdusive  cognizance 
oFtheproreediog  toenforceiucb  bond.  Haoy 
of  tue  cases  cited  by  counsel  lor  defeodanlsare 
cues  whlcb  merely  hold  tbat  summary  judg- 
ment may  be  rendered  In  the  origin  at  ac- 
tion against  stipulators  for  value  for  costs, 
SDd  sureties  on  appeal  bond.  Tbey  do  not 
decide  that  admiralty  has  excluaive  Jurisdlc- 
tian  of  proceedings  to  enforce  inch  lostra- 
mcDts.  Tbe  case  of  BartUtt  v.  »pieer,  76 
N,  T.  62S,  relied  on  by  counsel fordefeudants, 
involved  a  stlpulatlan  for  value,  and  not  an 
appeal  bond;  and,  for  tbe  reasons  already  aet 
lonb.  such  a  case  Is  therefore  not  in  point. 
Moreover,  the  stipulation  was  given  in  an  ac- 
tion in  admirally  Instituted  bj  tbe  majority 
owners  of  the  vessel  lo  secure  poesession  thereof 
for  a  voyage.  Bucb  a  remedy  a  common  law 
<»nrt  was  powerless  lo  give.  Exclusive  Juris- 
diction of  the  subject-matler  rested  with  ad- 
miralty; and  the  decision  of  the  conn  in  the 
BartUtt  Com  Is  baaed  on  (Ite  ground  tbat  the 
proceeding  to  enforce  auch  a  siipulallon  la  part 


titely  competent  for  a  court  of 
Jurisdiction  to  entertaia  an  action  to  recover 
possession  of  a  ressel.  Taylor  v.  Tile  Bogal 
SKurn.  1  Wall.  Jr.  811.  Fed.  Cas.  No.  18.M3. 
See  alio  American  8.  B.  Co.  v.  O/iaee,  SS  TJ.  B. 
is  Wail.  622.  31  h.  ed.  869.  The  subject  mai- 
ler of  tbe  oii^nat  case  not  belog  wtlhiD  Ibe 
uctoslve  jurisdiction  of  admiralty,  as  in  Burl- 
Ittt  V.  Sf/ieer,  tbe  reasoning  of  Ibe  court  In  that 
esse  does  not  apply.  None  of  tbe  decisions 
died  by  tbe  New  York  court  of  appeals  In  the 
BartiM  Gate  dedde  tbat  admiralty  bes  eiclu- 
sive  cognlxanco  of  actions  to  enforce  even  stlp- 
ulsrioos  for  value  in  cases  on  Ibe  inatance  side 
of  tbe  conrt,  and  in  Laetae  v.  Btatt,  Add.  Rep. 
SB,  tbe  majorltj  of  the  conn  were  of  the  con- 
trary opinion.  Three  of  tbe  JudRes  (Cbew, 
Biddle,  and  Smith)  were  of  opinion  that  an 
•ciiun  of  debt  would  lie  on  such  stipulatton  to 
*  common-law  court.  Rush,  J.,  while  coocur- 
dnK  in  the  resnlt.  thought  that  admtntty  had 
siclinlTe  Jurisdiction.  Addison  Ijiclined  some- 
*l>il  to  the  same  view,  hut  was  by  no  means 
empbatic  in  tbe  eipreealon  of  hb  opinion. 
While.  Tor  the  peculiar  reaaou  already  stated, 
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we  do  not  think  tbat  the  dootrtne  of  concur- 
rent Jurisdiction  Isapplicable  to  proceed Inga Is 
enforce  stlpnlationa  Tor  Talne,  yet,  with  respect 
to  appeal  bonds,  llie  reaaonlng  of  tbe  majority 
opiDloDS  In  Laiate  y.  State  seems  to  us  to  tie 
coDclualTe.  Bee  these  parts  of  such  opinlona 
at  Mget  SIMH,  88-01,  Add.  Rep. 

It  1*  tma  that  cases  can  be  found  tn  which 
it  bas  been  asserted  that  admiralty  baa  exdn- 
slve  Jnrisdicilon  to  enforoe  all  bonds  and  slipa- 
latiotM  given  in  admiralty  proceedings.  But 
tbeee  cases  wHl  be  found,  on  examination,  to 
be  prize  cases,  and  not  actions  in  tbe  Instance 
side  of  the  conrt.  Such  were  the  cases  of 
Smart  v.  Wotjr,  8  T.  R  S86:  Brynery.  Atkin*, 
1  H.  Bl.  IM.  It  Is  on  tbls  ground  that  ihese 
cases  are  dtstingulshed  by  Cblef  Justice  Cbew 
in  Lneaie  ▼.  Stais,  Add.  Hep.  65.  W.  The  cases 
of  FtnAattont  t.  Deane,  8  U.  8.  8  DalL  Hi,  1  L. 
ed.  S07,  and  •brnunps  v.  Carton,  8  0.  8.  4 
Crancb,  B,  2  L.  ed.  683,  ciled  by  counsel  for  d»- 
rendanis,  were  both  cases  of  prize.  So  are  the 
cases  of  Sagp&rlat  v.  Jmniuyt,  1  Bay,  470:  L» 
CarLTT.  Bdgn.  aDougl.6M:  Doaniy.  Penhai- 
low.  1  U.  S.  1  Dall.  31S,  1  L.  ed.  106;  Bou  r. 
mttenhovM.  2  D.  S.  S  Dall.  160.  1  L.  ed.  881, 
1  Yeates,  443;  aimptoti  v.  Nadeav,  N.  C.  Conf. 
Rep.  IIS,  2  Am.  Dec.  084;  Chtrint  v.  Fov$iM, 
8  Biun.  330.  and  Notion  v.  SalUtt,  16  Johns. 
827.  Except  the  New  Tork  case  (B^rlUtl  v. 
Spietr),  we  have  been  unable  to  find  a  single 
authority  which  asserts  the  exclusive  Jurledio- 
tlon  of  admiralty  to  enforce  bonds  and  alipn- 
lallons  taken  on  the  initance  aide  of  the  court. 
Tbe  reason  for  the  distinction,  so  far  as  the 
question  of  exclusive  Jurisdiction  is  concerned, 
between  cases  of  prize  end  actions  on  tba  io- 
Blaoce  aide  of  Ibe  court,  Is  obvious.     When  sit- 


ting as  a  prise  court,  the  tribunal  ia  advilnis' 
lering  the  laws  of  nations,  and  not  the  mere 
munlcipkl  Jnrisprudenoe  of  a  single  state  or 
UiwlolD.  The  rights  of  foreigners  are  often 
invoired.  Tbe  deddon  in  sucb  a  case  may 
affect  tbe  public  relatione  of  the  government 
whose  trilmnal  had  cognisance  of  the  cause. 
Great  lolematlonsl  rights  growing  out  of  a 
state  of  war  are  generally  at  Iseoe.  No  court 
of  a  nation,  therefore,  except  such  as  Is  recog- 
nized bv  all  the  civilized  powers  as  the  proper 
Iribtmal  In  that  nation  to  deal  wilb  such  mat- 
tets,  should  ever  exercise  any  Jurisdiction  over 
tbe  case  of  any  of  its  incidenta.  Under  such 
drcumstsDcea,  tbe  Incidents  era  inseparably 
bound  up  with  the  main  cause.  This  cogent 
reason  for  investing  prize  oonrls  with  exclusive 
jurisdiction  over  the  whole  controversy— inci- 
dental matters  as  well  as  the  principal  IUig»- 
tion — has  been  recognized  bv  the  master  minds 
In  Jurisprudence.  Bald  Chancellor  Kent  ia 
Novum  T.  Balltti,  16  Johns.  S37.  at  page  834; 
"Such  casea  generally  arise  between  native 
cttlE^ns,  or  subjects  snd  foreigners,  and  It  la 
highly  expedient  tbat  they  should  be  decided 
by  eenerd  laws,  known  and  adopted  by  every 
nallon.  Courts  of  common  law  are  governed 
by  local  municipal  laws,  and  are  incompetent, 
as  Lord  Mansfield  afterwards  observed  in 
Lindo  V.  Bodjug,  2  Dougl.  613.  note  'to  em- 
brace tbe  whole  of  the  subject.'  Mai  ten  of 
prize,  and  a  piratical  capture,  without  regular 
autboritv,  involve  more  or  less  tbe  respond- 
bllity  of  the  national  government,  and  m^ 
aSect  the  public  relations  of  tbe  country.    II 
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It  Iherefnre  excerdlnRlT  fit  tbtit  the^  abould 
be  diKUKKeii  and  trinl  in  a  court  proHcding 
according  lo  rulrs  of  Dational  law  eqiuIlT 
k[ionD  10  evetj  country,  aod  whiph  court  u 
Bpfclallj'  Intnisied  nitli  thecojtnlzauce  ofsucb 
qiiPsiloQB."  Id  l,aeate  v.  Bt-ite.  Add.  Rfp.  09, 
Adilison,  J.,  at  pagr  97,  nferrlng  to  tbe  dr- 
clBioo  of  llje  court  in  W'lux  »,  Siira,  2 
Doupl.  G94-5ST,  said:  "As  ibe  admlraJiy  bed 
full  HUtbiiritj  to  remedy  hd  unliiwful  rapture, 
soil  all  it*  cnnwqupiiceB,  Ibe  court  thought  it 
Tould  be  eitreaie)y  in  convenient  to  witbdnw 
tijiii  iiueatioD  or  any  of  ite  incidenls,  from  a 
JuriNlictian  proceediD|{  on  a  ^teneral  law  of  all 
Datioua,  and  in  a  summary  and  pqultable  man- 
ner, and  brliifc  It  before  a  jtiriidlclioii  gov- 
erned by  a  limited  munidpnl  Ian  and  pro»ed- 
Idj;  itiib  a  formality  and  mode  of  proof  III 
mlled  to  tbe  nature  of  Ibe  subject.  If  captors 
were  liahle  to  a  autl  at  common  Ian,  by  every 
petion  affected  bv  tbe  capture,  none  would 
TfDIureio  take  a  prize.  And  it  forelf uers  had 
BO  reniedv  for  Injuilea  dooe  U>  tbeir  iiroperty 
nndiT  color  of  prize,  but  from  auita  In  out 
courts  of  municipal  law,  to  Ibe  principles  and 
efTecu  of  wblch  tbey  are  slranseTs,  mutual 
coDbdcDcebeiwpen  nations  would  be  destroyed, 
snd.  In  a  war  between  any  two  uallons,  all 
Olbera  would  protect  tbemseWes  by  force,  and 
COini«l  by  arms  that  adminlsLrailon  of  Justice 
to  wbicb  tbey  are  reciprocally  entitled.  Bui 
wben  sitting  aa  an  Instaace  court,  a  court  of 
admiralty  adDilnlsterB,  not  the  laws  of  nations, 
but  tbe  municipal  regulations  of  tbe  jurisdic- 
tion under  whose  laws  the  tribunal  is  erected. 
Unlike  a  prize  court,  Ibe  Instance  court  has 
not  ezclm>l«e  power  to  afford  tbe  luitor  re- 
dresB.  There  is  nearly  always  a  concurrent 
remedy  at  law.  Section  S6li,  subd.  8,  of  the 
Bevlsed  Slatuie*  of  tbe  United  Stales,  saves 
tbls  rigbi  to  every  litigant.  It  is  true  tbat  Lbe 
niltor  caDQOt,  Id  Ibis  country,  proceed  in  rem 
hi  any  other  court.  TTie  JUoia  Tatier  v. 
Bammont  {■•The  Mntn  TagUir'').  71  U.  a  4 
Wall.  411,  8  L.  ed.  SB7.  But  be  always  has  a 
remedy  In  a  common-iaw  court  to  enforce  the 
claim  or  redress  the  wrong  of  which  be  com- 
plains. Pireival  v.  lliclHev,  18  Johns.  307-391, 
i  Am.  Dec.  210:  Lean  v.  Galetran,  78  U  B.  11 , 
Wall.  IBB,  20  L  ed.  74;  Schoonmakfr  v,  Oilmorr, 
102  U.  8.  lift,  26  L.  ed.  60;  Benedict.  American 
AdmiraltT.  gS  201, 2at:  Ameriean  8.  B.  Co.  v. 
Otaee.  88  tJ.  S.  IS  Wall.  B22,  21  L.  ed.  869. 
There  li  therefore  no  more  reason  for  the  ex- 
clusive juriMlIrllon  of  an  instance  court  over 
tbe  Incidents  of  tbe  mam  case  tbnn  for  (be  ex- 
clus've  jurisdiciiun  of  any  other  of  tbe  niunirl 
pal  fount  of  tbe  same  jrovercment  wLlcli  ad 
Binlster  Ilie  purely  municipal  law  of  tbat 
government  over  the  Incidents  of  an  action 
ttled  atid  determined  Iheretn. 

The  Federal  Supreme  Court  appears  lo  have 
•ettled  Ibe  question  Involved,  under  facts  pre- 
ciaely  tbe  same  as  in  the  case  at  bar,  to  far  as 
tbe  iasue  of  JurlsiiictJon  is  concerned.  An  ad- 
miralty action  in  pfrtonam  was  Instituted  iu 
tbe  D[>lied  Btaies  dii-lrlct  court,  silting  aa  an 
admiralty  court.  The  case  having  been  de 
ddedln  favor  of  tbe  libelant  In  tbe  disirirl 
court,  and  thereafter  on  appeal  in  the  circuit 
court,  It  was  carried  bv  appeal  to  tbe  Fed 
oral  Supreme  Court  On  that  appeal  a  auper- ' 
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lower  court  was~afflrmed.  fliiw  '^/rteg  Stratn 
Aae.  Co.  v.  ilenltai-t't  Ravk.ATU.  S.  0  How 
844,  19  L,  ed  46S.  Instead  of  securing  Judc 
meni  against  tbe  aurelles  on  tbe  appeal  bond  In 
Ibe  very  case  In  which  the  bond  was  given,  tbe 
libelatit  sued  them  In  the  United  Slates  circuit 
court  in  an  action  oF  debt.  This  was  a  suit  in 
1  commoTi-law  court,  and  not  In  an  admiraliv 
court.  Tbe  United  Slates  circuit  coun  bail 
common-law  jurlsdlclioo,  but  no  original  ju 
rlBalction  in  aomi tally  cases.  Gn/rgia  \ 
Midrato.  26  U.  S.  1  Pet.  110,  7  L.  ed  78.  Ii 
could  take  cognizance  of  such  canes  only-  on 
appeal.  Tbe  action  lo  enforce  tbe  appeal  bnn<i 
was,  like  this  action,  a  commou-lnw  action 
brought  in  a  court  pOEsesdng  original  jurisdir 
tionof  common  lawand  not  of  admiralty  cases 
Iwi  V.  Mtrchanbf  Bank.  88  U.  8.  12  H.iw.  159, 
18  L.  ed.  980.  No  one  connected  with  il><> 
case,  from  the  time  tbe  United  States  tjupreux 
Court  affirmed  tbe  original  Judgment  oo  ap 
peat  (41  U.  a  6  Uow.  S44.  12  L.  ed.  465) 
seems  to  have  bad  any  ibought  thai  tbe  only 
remedy  on  tbe  appeal  oond  waa  to  admiralty. 
If  such  had  been  the  law,  tbe  court  In  (be  Itm 
Ca»e  would  bave  declsred  Ibe  judgment  ap 
pealed  from  a  nullity,  tor  want  of  jurladlctioo 
of  Ibe  Bubject-matter.  If  connsej  for  defend, 
ants  be  correct  in  bis  contention,  then  both  the 
judfEments  of  both  tbe  circuit  and  tbe  supremi- 
court  were  vold.andalways  have  been.  With 
Ibis  case  before  us,  we  feel  constrained  to  bnld 
tbai  the  district  court  of  ibis  state  has  jurisdic- 
lloD  of  the  subject-matter  of  this  action,  ani) 
the  case  Is  therefore  properly  before  u<  on  m|>- 
peal.  We  are  ol  opinion  tbat  sound  principle 
■uppnrts  our  view.  Tbe  dittum  of  Judge 
Blatct^ford  in  Thf  Blanefie  Pane,  10  Blatcbf.  I . 
Fed.  Cas.  No.  1.5H.  so  far  aa  it  Indicates  (bat 
It  was  bis  opinion  tbat  admiralty  only  could 
render  judgment  on  an  appeal  bond  taken  Id 
Ibe  ctiurse  of  admiralty  proceedings,  cannot 
prevail  against  the  decision  in  the  Iva  Gate. 
We  attach  verylillteimporuiDceto  ibia  </•<■< um. 
In  view  of  tbe  facts  of  the  ea.>«  in  wbicb  it  was 
ullered;  ami  it  Is  apparent  tbat  be  regarded 
Ibe  appeal  bond  as  having  been  given  nniler 
the  sr>t  of  1847,  wbicb  In  terms  declares  tbat 
judgment  shall  be  rendered  in  tbe  very  case  Id 
which  Ihelmnd  was  given.  The aialate  which 
autliorized  tbe  giving  of  such  bonds  having  de- 
clared bow  tbey  should  be  enforced,  tbat 
remedv  mighl  be  regarded  as  exclusive.  The 
effect  of  our  refusal  to  entertain  jurisdic^on 
mlgbt  be  serious,  in  case  we  were  in  error  in 
to  holding-  But  no  irremediable  harm  cao 
flow  from  our  taking  jurisdiction  of  this  case. 
as  the  Federal  Supreme  Court,  on  writ  of  error. 
can  reverse  our  judgment,  it  we  are  wrong. 
Indeed,  our  judgment,  in  that  event,  would  be 
a  nullity,  and  could  be  attacked  cnllaierally  iu 
any  court  having  jurisdiction  of  the  subjecl- 
milier  and  tbe  parlies.  Bo  far  from  its  twlog 
tbe  rule  that  a  enun  has  exclusive  jurisdiction 
nf  all  the  incidents  of  an  action,  it  is  a  well- 
settled  doctrine  tbat  the  court  of  equity  In 
which  an  injiinrtlon  Imud  has  been  given  baa 
no  power,  on  diasotving  the  injuncUon.  to  ren- 
der judgment  on  tbe  bond,  or  even  !o  teatm 
Ibe  damages  sustained  by  Ibe  defendant  by 
reason  ol  tbe  injuucUoii,  aaleH  mdw  atktnte 
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fhct  mcb  poirsT.  7n>e  defendant  mait  me  kt 
taw  on  tbe  bond.  S  Hlgb,  In  j.  gg  1H3,  1SS7, 
tod  caaes  ciied. 

A  large  number  of  caaei  have  been  died  bj 
detendaota'  counsel,  bold  oft  tbai  an  aciinii 
maj  be  amlDLBined  Id  the  Federal  court,  trre- 
fpedlve  of  dWerae  ciiiECOBblp,  If  Bucb  action 
ia  ao  offshoot  from  aootber  ault  of  wblcb  aueb 
federal  court  bad  Juriadlctlon.  AmoDK  them 
are  BcbfMh/iU  y.  Oppinhnmrr,  F.d.  Caa.  Na 
l,G98i  ArwM  t.  FrMt,  Fed.  Caa.  No.  S£8;  Im- 
toMBBie  V.  CAapvit.  144  V.  B.  US,  86  L.  ed. 
g(H;  Campbea  v.  UadUy,  \  Bprague,  470,  Fed. 
C»i.  Ho.  a.aW;  BeymovT  v.  PhiUip*  A  C. 
Coattr.  Co.  7  Bisa.  460,  Fed.  Gaa.  No.  ia,6fB. 
But  none  of  the  canea  died  bold  tbat  the 
Federal  cnurt  baa  ezdualTe  juiUdictloa  under 
mcb  circumiiiBnrea.  Tbe  declalon  fn  H'adi  r. 
^\erUman,  28  Fed.  Rep.  754,  la  boMlIe  to  the 
cammrloD  of  couDiel  for  defendant  The 
nricinal  rrpleTfo  suit  was  carried  on  In  tbe 
Uniteil  Slatea  circalt  court.  Afrer  Judgment 
therein  an  action  waa  connneoced  in  a  slate 
court  on  a  forlbcomlDg  bond  given  In  inch 
Rpterln  snll.  It  waa  removed  to  tbe  TTnited 
Blaiea  circuit  court.  Tlie  moiion  to  remand 
waa  denied.  But,  If  counsel's  viewa  be  sound, 
—tbat  tbe  Federal  court  had  exclualTe  Juris- 
diction of  the  second  action, — tbe  mnllonmust 
hare  been  gianied;  for  the  Federal  court  can 
never  secure  juriMllclion  of  a  case  br  tratiifer 
from  a  stale  couri  under  tbe  Iswsof  tne  United 
Stales,  unless  Ibe  slale  court  bad  juri^wlictlon 
of  the  cause,  so  ibere  could  be  somelbing  before 
it  to  be  transferred.  By  boldins  that  tbe  case 
was  pmperlj  removed  to  tbe  Federal  court, 
the  conrt  necesearil;  held  that  Ihe  elate  court 
had  JuiisdinioD  of  the  case  before  It  was  so 
removtd.  In  Meyen  v.  Block.  120  U.  8.  806. 
BO  L  ed.  642,  tbe  court  affirmed  a  judgment 
of  tbe  state  court  tu  an  action  of  debt  on  an 
inJunrtioQ  bond  given  fu  a  case  In  equity  in 
tbe  Federal  drcull  conn.  In  CampbfU  t. 
Badltr,  I  Bprague,  470,  Fed.  Cas.  No.  2.808, 
tbe  court  merelv  held  that  tbe  Federal  dislrirt 
counbad  tarlsdictionof  an  action  in  tbe  nature 
of  a  scire  facias  on  a  bail  bond  given  f  n  adml- 
nllj  proceeding  to  Kcure  release  nf  defendant 
from  execution.  But  tbe  court  did  not  decide 
tfail  DO  other  court  had  Juriadiclton. 

It  la  urged  that  the  slale  courts  ought  not  to 
take  Jiirisiltcli'.n  of  thla  case,  for  the  rea*nn 
tliai  the  plslutiff  has  an  adequate  remedy  by 
proceeding  In  tbe  original  admirnltv  caar. 
While  it  It  true  tbat  courts  of  equity  will 
refuse  to  entertsiu  a  bill  losetaeldeaiiidgment, 
where  (here  la  an  adequate  remedy  oy  motion 
fa)  tbe  action  In  wbicb  tbe  ludgment  was  ren- 
dered, we  have  been  unable  to  dtscover  any 
dedilon  making  that  general  dodrineof  equity 
JnriipntdeDce  applicable  to  suits  at  law.  The 
tact  Ihat  tbe  suitor  baa  another  remedy,  whicb 
■aaf  be  more  apeedy,  and  even  more  elficacinus, 
does  not  delwr  him  from  brlnslng  his  action 
at  law.  It  appeara  to  be  ibe  nile  that,  despite 
the  fact  tbat  the  respondent  In  an  appeal  bsa, 
l>7  statute,  a  anmmary  remedy  to  enforce  tbe 
sppeal  bnnil.  In  the  very  esse  In  which  it  waa 
fireo.  still  he  mav  sue  on  the  bond  at  law.  1 
W.  PI,  ft  Pr.  1018. 

It  is  Dext  urped  tbat  coml^  requires  ot  to 
tefuat  to  take  Juriadloilon  of  ihia  caae.  TIte 
CHcs  to  whtcb  ««  ace  dt«d  ui  tbit  point  hold 
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that  where,  in  an  adloti  hi  a  TMeral  court. 
property  has  been  seized,  liie  slate  coiirta  muM 
not  inlerfere  with  tbe  control  of  ibe  property 
by  the  Federal  court,  but  ibat,  if  any  p«rsi>n 
not  a  party  to  tbe  ault  desirn  to  lliigaie  bit 
Tipbt  to  lbs  properly,  be  muai  interveue  In  tbe 
BClion,  and  there  try  his  caw.  We  have  care- 
fully examined  these  decisions,  but  tbe  great 
length  of  this  opinion  preventa  a  review  of 
tbem.     It  is  sufRHant  to  say  tbat  we  are  clear 
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Btated  in  CoAen  v.  Seiomm,  H  Fed.  Itep.  411, 
at  page  418;  "No  principle  la  dinre  flrmly 
entrenched  in  ihe  law  Iban  the  doctrine  that, 
when  one  court  acquires  Jansdicllou  and  power 
over  the  ret,  no  other  court  can  loierlere  with 
its  possession  or  cootrol."  Many  of  tbe'cases 
dted  by  counsel  for  defendant*  are  there  r»- 
fened  to.  In  Mej/^i  v.  Blork,  t'lpra,  tbe  court 
affirmed  a  Judgment  of  the  stnle  court  in  an 
action  on  an  lojuncilon  twnd  given  in  ao  action 
In  equity  in  tbe  Federal  court.  This  caae  Is 
boaiile  lo  Ibis  conientlon  of  defendants'  couo- 
seL  It  furnishes,  also,  a  complete  answer  to 
his  coDteniioD  tfast  tbe  suit  on  tbe  appeal  bnnd 
la  andllary  to  tbe  proceedings  in  the  a<lmlralty 
court,  within  Ibe  scope  of  tbe  rule  that  such 
proceedings  must  be  carrii'd  on  in  the  stale  or 
Federal  court  in  wblcb  the  main  action  waa 
litigated.  Tbe  cases  cited  by  counsel  for  de- 
fendants la  this  cooneclion  are  cases  Id  which 
the  courts  have  held  that  the  proceedings  were 
inseparably  connecled  with  Ihe  enlon-ement 
of  tbe  Judgment  to  the  main  action,  and  were 
Iberefore  only  additional  stepa  in  that  aciion, 
looking  to  the  enlorcemeiil  of  such  judgment. 
The  great  length  of  tbia  opinion  preVPDts  a 
more  particular  reference  to  these  cases.  A 
casual  examination  of  tliem  cannot  full  lo  abow 
that  they  are  not  In  point.  They  are  Ftcth  v. 
Di'lon,  22  Fed  Rep.  1;  Bvford  v.  SiTOllur.  10 
Fed.  liep.  406;  Pratt  r.  Albright.  9  Fed.  Heo. 
684;  PnoU  V.  Thate/.tTdm.  18  Fed.  Rep.  40; 
Hrjt  ^at.  Bank  v.  Tvrnbvli.  88  (J.  8. 16  Wall. 
190.  21  L.  ed,  SBil,  This  action  is  not  In  any 
sense  a  proceeding  to  enforce,  nor  Is  It  lo  any 
manner  coDnectednlib  the  enforcement  of,  tbe 
Judgment  In  the  admiral'y  rase.  On  the  con- 
trar;.  it  procei^ds  on  tbe  Ibmry  UihI  plaintiff 
has  lieen  and  is  unable  to  enforce  It,  and  tbat 
therefore  he  desires  in  compel  those  lo  pay  b'm 
the  dama^iee  he  has  thereby  susiaineil  who 
have  agreed  to  be  bunnd  In  Ihe  event  ihni  he 
should  not  lie  able  loenforce  It  I'he  deiislna 
In  Ueyeri  t.  Btr-et.  I'jpra,  is,  as  we  hare  eaM, 
an  authority  against  tbe  defendants  on  this 
branch  of  Ihe  case. 

We  now  come  to  the  merits  of  tbe  case.  Tbe 
defendants'  counwl  contends  thai  ilie  under 
taking  sued  on  la  void.  The  plainliff  fvekf  in 
recover  damages  fnr  the  allesed  breiicb  of  tlio 
condiiioD  of  tbe  utideriaklng  ibiit  the  otilluors 
wouldobey  any  order  theappi'llsteciurt  miulit 
make  in  tbe  premises.  ThedcfendHnla'  cnuDw.-! 
asserts  that,  so  far  as  tbit  pniviHion  of  the  uu- 
deriaklng  la  concerned,  the  ucdf  risking  Is  vnid 
as  a  stHtuiory  undertakmg,  A  considrralion 
of  this  btancb  of  the  case  neeessUa'ea  a  more 
particular  reference  to  the  facta.  Theactloo 
In  which  the  undertaking  was  given  was  aa 
actkm  in  admiralty  In  a  cause  m  poasetatoow 
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dvO  and  maritime,  hiitlttit«d  Id  the  district 
eoort  of  tbe  territoij  of  D&kota,  for  the  third 
Judicial  dlitrict  thereat,  alttliig  as  a  court  of 
•dminlty  under  tbe  lawi  ot  tbe  United  Btatea. 
Tbe  power  of  sucb  ooari  to  tsbe  juriidictlon 
of  auch  an  action  wai  derived,  at  we  have 
before  said,  from  g  IBIO  of  th«  Keriied  Btalutea 
of  the  nailed  Sutee.  This  «eclloQ  provided 
tbat  the  dlBtrJct  courts  of  tbe  several  teirilories 
referred  to  tberein  (Dakota  being  one  of  tbem) 
ahould  have  and  exercise  the  same  Jnrlsdlctloo, 
Id  all  casta  arlsiog  under  tbe  Congtllution  aod 
laws  of  tbe  Uniied  Stales,  as  was  TMied  in  tbe 
drcolt  and  district  courta  of  the  United  States. 
Tbat  iQcb  k  atatule  Is  valid,  and  that  tta  eOect 
was  to  *eat  in  ifao  territorial  ilisirict  court  of 


40  U:  S.  16  Fet.  40,  10  L.  ed.  858;  T/ie  City  of 
Panamas.  Phelpt{,"Tlui  City  qf  Panama").  101 
U.  8.  458,  as  I.,  ed.  lOSI:  Rea  v.  The  Edijmi 
{"The  EdipMf'),  186  U.  8.  699.  84  L.  ed.  388. 
This  same  section  declnres  that  "nrils  of  error 
and  appeals  to  all  such  cases  ma;  be  had  U) 
tbe  supreme  codtL  oI  each  terriloir  sa  Id  other 
coaee,"  ConsiruinK  this  last  ptotjsIod.  tbe  su- 
preme court  of  Dakota,  nhen  tbe  admirsltj 
eaae  In  question  was  before  it  on  appeal,  held 
that  such  appeal,  and  all  appeals  to  admiralty 
cases  from  Ibe  dialrict  court  to  that  court, 
should  be  governed  by  the  laws,  atalules.  and 
rules  Ihat  obtained  in  other  civil  a::tions  tried 
In  such  district  court.  lUa  v.  Thi  Bdipte,  4 
Dak.  218.  Both  parties  agree  (bat  this  decision 
correctly  stales  Ihe  law  on  tbis  subject.  It 
tberefore  being  conceded  tbat  the  statutes  of 
tbe  territory  of  Dakota  regnlaled  the  appeal 
In  that  csae,  we  will  first  treat  the  case  from 
tbat  standpoint.  We  therefore  come  to  tbe 
question  whether  this  undertaking  is  valid  as 
a  statutory  aupersedeaa  undertaking. 

It  is  claimeo  tn  tbe  plaintiff  that  the  judg- 
ment appealed  from  directed  the  delivery  of 
pergonal  property,  and  tbat  therefore  the  exe- 
cution  ot  a  mere  cost  bond  would  not  have  been 
tufficieni  to  stay  the  eiecution  of  such  judg- 
ment. 8ecti0D  418  of  the  Code  of  Civil  Pro. 
cedure,  as  revised  in  1877  {the  statute  in  force 
when  the  appeal  In  question  was  laken),  pro- 
vides tbat,  "if  tbe  JudemsQl  appenled  from  di- 
rect the  aHlgnment  or  delivery  of  documents  or 
peraona]  property,  tbe  execution  of  the  judg- 
ment shall  not  be  stayed  by  appeal,  nnlesa  the 
tblogs  required  to  be  assigned  or  delivered  tie 
brought  Into  court,  or  placed  In  the  custody  of 
such  officer  or  retxiver  as  the  court  shall  ap- 
point, or  unless  an  undcrtakiuKbeeniered  into 
on  tbe  part  of  the  appellant,  by  at  least  two 
auretiea,  and  In  such  amount  as  the  court,  or 
Judge  thereof,  shall  direct,  totbe  effect  tbat  tbe 
appellant  will  obey  tbe  order  of  the  appellate 
court  upon  Ibe  appeal"  Tbe  judgment  tbat 
was  appealed  from  did  not  In  terms  direct  the 
delivery  by  the  appeltanta,  on  such  appeal,  of 
tbe  Bteamboai  Eclipse,  her  tackle,  apparel,  and 
furniture.  It  merely  adjudged  that  tbe  claim- 
ant, who  Is  tbe  plaintiff  In  this  case,  was  the 
owner  of  one  balf  of  such  properiy,  and  entitled 
to  the  possession  thereof;  that  tbe  libel  be  dis- 
missed, with  coau.  and  tbat  the  Intervection  of 
certain  parties  who  had  intervened  in  tbe  case 
be  dlEmlsaed,  with  coats:  and  tbat  the  marahal  I 
deliver  tbe  poneaalon  of  such  property  to  sucb  | 
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claimant.  Had  the  dlitrict  court,  as  aoonri  ot 
admiralty,  ordered  that  Ihe  marahal  deliver  tba 
properiy  to  tbe  libelantsla  tbat  action,  or  to  tbe 
interveners,  on  tbeir  gtvlng  proper  aecurilj 
(whether  this  could  be  done  we  do  not  dedde). 
It  Is  obvious  that  the  Judgment  of  the  court 
must  have  been  against  the  partieaso  lawfully 
In  Dosseaslon  ot  tbe  properiy.  directing  tbem  to 
deliver  such  properiy  to  tbe  clalmanL  In  such 
a  case  there  would  have  been  a  Judgment  d). 
recting  a  delivery  of  personal  property,  within 
tbeletter  and  thespirttof  section 416,  assuming 
that  this  8ection_was  Intended  to  apply  to  aiT 


judpment  for  tbe  delivery  of  personal  property, 
within  the  meaning  of  g  4tS,  Code  Civ.  Proc., 
does  not  admit  ot  doubt.  That  judgment 
merely  adjudged  that  the  claimant  was  entitled 
to  pnssession.  It  did  not  direct  that  the  libel- 
ants or  interveners  deliver  such  possessioD. 
The  judzment  Itself  does  not  show  that  they 
were  io  possession.  lis  language  Indicates  the 
contrary.  We  do  not  understand  that  In  ad- 
miralty the  libelant  is  ever  allowed  to  secure 
poGses-slon  of  the  ret  pendmte  lite,  unless  tbe 
actiOD  is  to  secure  possession  of  the  vetsel  for  a 
voyage.  I?  an  action  to  secure  aboolule  pos- 
session of  aveswl.  there  seems  to  be  no  practice 
autboririnKa  dt-livery  of  tbera  to  the  libelant 
pendente  lite.  We  must  aasame,  tberefore,  that 
the  property  was  In  the  legal  custody  of  the 
marshal,  as  the  hand  of  the  court  The  finding 
of  fact  (assuminfrtbat  we  may  consider  it  at  all) 
that  tbe  marshal  bad  delivered  poeaessioo  of  tha 
steamer  to  tbe  Interveners  In  the  action  wllhottl 
any  oi^er  of  court  does  not  show  tbat  the  legal 
possession  of  the  property  was  anywhere  ex- 
cept in  the  marshal.  The  court  did  not  lose  its 
control  over  Ihe  steamerby  the  illegal  act  ot  Ihe 
marshal  in  suffering  tbe  interveners  to  take 
possession  thereof  pendente  lite.  The  Bio 
Grande  v.  Otie  {"T/ie  Rio  Grand/'),  90  U.  8.  2! 
Wall.  4fi6,23L.ed.  lU.  Tberoat^hal.  aod  bla 
oflldat  sureties  were  liable  to  ibe  claimant  tor 
his  failure  to  keep  possession  of  the  steamer, 
as  it  was  his  clear  duty  to  do.  7A«  Jatk  Jew- 
ttt,  2  Ben.  853,  Fed.  Css.  No.  7,121.  The 
judgment  of  tbe  court  recognized  this  obliga- 
tion by  directing  that  tbe  marBbat  deliver  ihe 
steamer  to  tbe  dalmant.  Tbe  obvious  mean- 
ing of  this  clause  of  the  judgment  la  not  that 
the  marKbnt,  as  tbe  executive  officer  of  the 
court,  shall  take  tbe  property  from  the  inter 
veocrs  or  libelants,  as  under  a  Judgment  dl- 
reeling  them  to  deliver  tbe  property  to  Ibe 
claimant,  but  thai  Ibe  marsba)  (who  Is  the  legal 
custodian  of  the  properiy,  and  Is  therefore  re- 
sponsible tor  Ihe  possession  of  (he  property. 
Irrespective  of  what  he  has  done  with  it)  shall 
himself  deliver  to  the  claimant  the  property, 
wbicb  tbe  law  regards  him  (the  marshal)  as 
having  io  bis  control.  If  be  had  delivered  it 
to  any  one  ptndenU  lite.  It  was  to  hold  it  for 
him.  The  law  does  not,  in  sucb  a  case,  recog- 
nise the  poasesgjoo  of  anv  one  else.  The  conrl 
deals  with  the  marshal  aiooe;  In  directing  what 
absll  be  do^e  with  such  posse<'sion.  Tbe  Judg- 
ment waa  therefore  not  a  judgment  against 
eilbcT  tbe  libclsnis  or  (he  inlerveners.  direct- 
ing them  to  deliver  possession  of  tbe  property 
to  Ibc  clalmanl.  but  Waa  merely  a  judgment 
declaring  that  the  latter  waa  entitled  to  the 


Ill  111  Ml  I  III  thereof,  whicb  the  law  deemed  to 
OS  beld  by  the  marahal,  m  the  hand  ol  the 
conrt  Had  the  purpose  of  the  court  been  la 
•ward  a  Jademeal  afalait  the  Ilbelaau  or 
iDtarrenera,  direcliDg  them  to  deliver  ptMsea- 
■ioD  to  the  clBimaDt.  the  pbtsKOIog;  of  the 
JodgmeDt  would  bare  been  dlffereot  It 
woald  have  been  Bfmilar  to  that  of  a  fiidft- 
■nent  In  a  repleTin  actioo  when  the  property 
is  tn  the  le^  poawasloD  of  tbe  ouucceufnl 
partj.  8ucb  a  JudgmeDt,  In  tertni,  adjudgca 
that  the  plalDiin  or  defeodBot,  aa  the  caae 
maj  be,  recover  powcwion  of  the  property  of 
the  adverse  partj,  who  hu  sucb  lesal  pone*- 
aan.  But  nbere  tbe  advene  party  has  no 
such  possesnloQ,  tbe  property  belnj;  already  io 
the  posaesBJon  of  the  lucceHful  suitor,  ibe 
judgment  merely  provides,  as  doea  tbe  judt;- 
menl  nailer  cod  aiders  Mod,  thai  the  Bucccasful 

Krty  ie  entitled  io  tbe  poBsesgion.  Comp. 
,WB,  g  BOM;  a  Abbott,  Form*  of  Fed.  Pr. 
554.  Id  repleTlu  aclioos  the  property  is  eever 
left  In  the  cnslody  of  the  officer  pendenU  lite, 
but  always  in  tbe  poisesaion  of  one  of  the 
partiea  to  tbe  suit.  Hence  a  judgment  in  siicb 
cases  adjudging  that  one  party  Is  entitled  la 
powession  never  conialuB  a  provision  thai  Ibe 
officer  deliver  tbe  possesaioa  to  blm.  But  In 
admlrvlty  sctlons  to  recover  possession  Ibe 
property  may  be,  and  Id  this  case  ll  would 
•eent  that  tt  actually  was,  left  tn  the  legal 
cuBlody  of  the  marshal  during  tbe  pendency 
of  theactloD.  It wasthereforeeQiJrelvproper 
that  tbe  clause  directing  the  marBbal  to  de- 
liver tbe  property  to  tbe  claimant  should  have 
been  iDserted  In  the  liidgment.  It  was  aimed 
at  Ibe  marahal  solely,  because  tbe  court  re- 
carded  htm,  as  It  was  bound  to  do,  as  being 
legally  In  possessiou  of  the  properly  If  tbe 
court  bad  Intended  to  render  a  judgment  dl- 
reeling  tbe  libelants  or  interveners  to  deliver 
tlie  possessloD  of  tbe  property  to  tbe  elalmant, 
or  thai  he  recover  tbe  poasesaion  from  tbem,  it 
would  have  expressed  luch  purpose  in  the 
Jndgmeot  itself.  Tbe  marshal.  In  taking  tbe 
property  from  the  posscssioDof  tbe  Interven- 
ers, to  eoable  him  to  comply  with  tbe  Judg- 
ment, would  not  have  made  tbe  seizure  under 
the  Judgment,  but  under  bla  right  to  revest 
bimself  with  the  possession  of  such  property 
pendente  lift.  He  had  tbe  Bsme  power  to  take 
11  from  the  poeiessioD  of  Ibe  In  terveoeia  before 
tbe  judgment  was  rendered.  That  the  judg- 
ment was  not  a  judgment  directing  Ibe  dellv- 
erv  of  personal  property,  wltbln  Ibe  meaning 
ot^  §  4ie,  CkKle  Civ.  Froc.,  Is  plain,  when  we 
conader  tbe  object  of  this  aecUon.  It  was 
pnBsed  to  require  tbe  appellant  to  give  a  super- 
sedeas bond  ID  order  to  stay  eiecutlon  In  cases 
in  which  tbe  property  should  be  In  the  le^nl 
possession  of  the  adverse  psrty,  and  would  be 
left  there  by  stay  of  execution.  In  such  cases 
the  respondent  needs  securitv.  But  when 
such  property  Is  In  the  cuBtoay  of  tbe  court 
there  is  no  ooeaalon  for  additional  securitv  on 
appeal,  as  Uie  party  has  the  BBCurity  of  the 
court's  control  of  It  aa  much  atler  appeal  as 
before.  Tbe  stay  of  execution  will  merely 
leave  It  where  it  wbb  before,— not  In  tbe  baada 
of  a  party,  but  Id  tbe  cuBbMly  of  tbe  court, 
lliatno  supersedeas  bond  wbb  reqidred  to  be 
given  to  aecure  a  atav,  where  tbe  property  waa 
HtreHdy  legally  In  tbe  ciutody  of  ute  court, 
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is  apparent  from  that  provldonof§416  whkih 
gives  the  appellant  the  option  of  placing  tba 
property  In  the  cofltody  of  ihe  court,  andtbiia 
securing  a  Stay.  If  be  can  secure  a  stay  t^ 
the  giving  of  a  cost  bond,  and  the  turrender 
of  ttie  property  to  tbe  control  of  the  court,  be 
may  obtain  a  stay  by  (be  giving  of  ancb  coat 
bond  when  the  proper^  is  already  legally  In 
the  control  of  the  court.  A  stay  of  execution 
In  the  admiralty  case  In  which  the  appeal  bond 
Bued  on  was  ^ven  would  not  have  left  Iha 
propraty  In  the  possession  of  the  iniervenerB, 
aa  a  matter  of  legal  rlghL  The  legal  po<ses- 
slon  was  all  tbe  time  In  Ihe  marshal,  and  be 
could  at  any  time  (as  well  after  execution  had 
bpen  stayed  as  before]  have  taken  tbe  property 
from  tbe  inlerveners,  and  have  beld  it  bimself 
pending  the  appeal.  If  an  appeal,  with  stay 
of  execuitoD,  would  have  entitled  tbe  Inter- 
veners to  retain  possession  of  the  property  dur^ 
Ing  the  pendency  of  Itae  appeal,  tbe  marshal 
would  bave  been  exonerated  from  liability  be- 
cause of  ibelr  possessioo.  But  It  was  never 
tbe  purpose  of  the  court.  In  rendering  the 
judgment  in  the  admiralty  caae,  to  release  the 
marshal  from  liability.  On  tbe  contrary.  It 
eipresBly  ordered  Ibat  he,  and  not  the  partiea 
to  the  suit,  should  deliver  the  pmperty  to  tbe 
clatmaoL  We  very  much  queslion  tbe  power 
of  tbe  admlralt<r  court  to  discbarge  the  mar- 
shal from  liability  without  the  consent  of  Ihe 
claimant.  In  a  suit  in  whicb  sucb  question  was 
not  at  issue;  aed.  If  tbe  marshal  continued 
liable,  it  la  because  Ibe  interveneta,  during  the 
pendency  of  tbe  appeal,  bad  no  right,  aa 
against  blm,  to  retain  possession  of  tbe  prop- 
erty. 

In  determining  wbelfaer  tbe  judgment  a[K 
pealed  from  is  of  such  character  that  a  stay 
of  proceedings  under  it  will  enttlte  tbe  ap- 
pellant to  bold  possession  of  the  property 
wbicb  tbe  judgment  declares  shall  be  deli^ 
ered  to  the  adverse  party,  weare  never  to  look 
at  tbe  practical,  bntat  inelesal,  situation  at  tha 
time  judgment  wta  rendered,  if  It  is  at  all  per- 
missible to  travel  outside  of  tbe  terms  of  tbe 
Judgment  itself.  A  stay  of  proceedinga  con- 
ers  no  new  prlvllpge.  It  merely  restorea  4 
right  lost  by  the  Juiigoient  whose  execution  U 
superseded.  Unless  tbe  appellant  had  a  legal 
right  lemporarllj  to  bold  tbe  property  In  con- 
troversy before  tbe  judgment  was  rendered, 
be  can  secure  no  such  riilht  by  staying  the  ex- 
ecution of  such  judgment  Of  course.  In 
speaking  of  tbe  legal  right  lo  tbe  possession  of 
property  pending  litigation,  we  do  not  refer  10 
the  ultimate  legal  right.  Il  often  happens  thai 
tbe  Uier  right  resides  in  a  person  different 
from  tbe  one  wbo  Is  vesi«d  with  tbe  former 
right.  Properly  about  which  this  litigalion  is 
pending  must  remain  during  the  progress  of 
the  case,  and  before  judgment,  ellner  In  the 
pogsessioD  of  one  of  tbe  partiea  to  the  suit,  or 
Inthehandeot  atbltd  person.  WboevettUa 
may  be,  nnder  the  law,  he  Is  the  one  who  li 


legal  right  to  hold  the  property,  which  will  not 
ceaae  nntll  Ibe  final  declaliMi  on  such  appeal. 
Bat  to  obtain  a  restoralicm  of  tbls  right  loat 
by  the  judgment,  and  a  continuation  of  ft 
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nntn  tb«appeft1  ta  dedd^,  he  muet  faave  tieen 
Teoied  with  It  hefote  Judgment.  Now,  it  U 
e*ldeDt  thnt  (he  appellants,  heFore  Judement. 
Id  Tlie  Selipie  Caf,  were  not  7psU^  wirb  any 
leK*)  rifchl  1o  bold  poMession  of  tbe  property, 
uugainsl  ihe  one  wbo  wh*  Tested  wilb  tbat 
riglit  bv  tbe  Uw,  i.  t.  tbe  miirsbH).  Tbe  mar- 
•bal  mliclit  bave  Beized  tbe  vessel  at  atif  time 
before  judRment.  The  ilay  of  proceeding 
did  nit  devest  him  of  Ibat  riKht  and  confer  It 
opon  tbe  appellttata,  for  tbis  wnuld  be  to  ren- 
der tbe  bare  stay  etiectual  lo  enlnTpe  tbelr  legal 
lifcbtK,  and  not  merely  to  revive  and  prolong 
tbem.  If  Ibe  »tay  of  execulioD  did  not,  ud- 
der  the  Btaltite,  give  the  appellants  sucb  ri^bt. 
It  wail  not  s  case  In  which  tbe  bond  required 
by  S^IB  was  necessary.  They  were  not  re- 
quired by  that  BectloQ  to  give  a  supersedeas 
boud  10  secure  a  stay,  unless  they  woald 
thereby  secure  the  Hebt  io  retain  poaseasion  of 
thr  p  operly  pevdeiite  lilt.  Tbe  auiborilies 
(ullj  sustain  thla  proposition  under  identical 
Maiutet.  Be  MiedeCt  E*tat»,  69  Cal.  241; 
Fennie  f.  San  Franeiteo  Cit//  dk  County  Super. 
a.  i-ttCal.  81:  Bwn  t.  Bor-tmanv.  80  Cal. 
452;  See  also  MeCaUion  v.  HAernia  8av.  it  L. 
aoe.  OH  Cal.  443.  We  are  therefore  of  opinion 
that  the  admiralty  Judgment  does  not  fall 
within  1^416.  If,  then,  we  are  to  serept  the 
theory  of  both  piirtii's  to  this  case  that  the  ler 
ritorial  statute!^,  and  not  the  praciice  in  conrta 
of  admiralty,  governed  the  procedure  on  ap- 
peal to  tbe  lerritiirlal  supreoie  court,  the  un- 
dertaklne  was  void  as  aatatiitory  under'abiog. 
It  \%  conceded  by  counsel  for  plaiatiff  in  (his 
sMlon  tbat,  if  such  Judgment  did  not  fall 
vltbin  S41B,  there  was  do  necessity,  underlhe 
Bts'Utes,  tor  the  giving  of  a  sapetaedeas  bond 
to  Mcure  a  stay  of  .eieculion.  but  that  the 
glviMg  of  tbe  coat  bond  would,  under  g4S2. 
have  operated  as  a  s'ay.  As  do  bond  other 
than  a  coat  bond  was  required  to  secure 
a  stay,  Ibe  undertaking  sued  on  ta  void 
aa  a  aiatutiiry  undertaking,  so  far  as  it  re- 
la'ea   to  anything  more    than    the   costs   on 

¥ipeal.  There  waa  no  consideration  for  It, 
he  parlies  on  wbose  behalf  it  was  given  de 
lived  no  l>eneSl  from  it.  Ptmer*  v.  Grant,  67 
Ch)  60;  Poaert  v.  Chabet.  S8  Cal.  SeS;  Me 
CoUion  V.  mihrnia  Sav.  rf  L.  8oe.  tupra;  fh>il 
T.  iJoremui.eO  N.  T.  871;  Freeman  v.  Bill, 
4I{  Kan.  48fi.  Bald  the  court  In  Bnnfrt  v. 
Vrane,  mpra:  "  On  bebaif  of  the  surelii« 
who  are  the  real  parties  In  interest  here,  ft  Is 
claimed  that  the  undertaking,  except  in  sn  far 
aa  the  $300  la  concerned,  and  about  which  no 
question  arises,  waa  without  consideration  and 
Told.  The  pretended  ci  inside  ration  therefor 
was  a  slay  of  eiecutlon  of  the  decree  appealed 
from.  And  If  the  law  Itself  operated  a  a'sy 
O|<oik  tbeglvlnit  ot  tbe  ^VX>  Innd  It  would 
•eemtbat  Ihe  point  is  well  taken.  That  the 
Malute  did  so  operate  wen  held  by  tbia  courtln 
tlie  ate  of  Siow  v.  Bolmet.  64  Cal.  2SS.  A» 
tbe  alatiite  itself  wrought  Ihe  stay,  there  was 
no  consideration  for  tbe  sureties*  promise." 

It  we  were  lo  be  governed  tiy  the  territorial 
■taltitea  referred  to.  ne  would  be  of  opinion 
that  the  undertaking  waa  vnld,  for  the  reason 
Ibat  under  such  statutes  the  Ubelanla  were  en 
tilled  to  a  Slav  of  ejpcutlon  on  giving  the 
mere  ro«l  tond  speclDed  io  i  422.  But,  despite 
the  agreement  of  cuuiuel,  we  caooot  accede 
SlL.aA. 


to  their  view  that  these  slatufes  in  any  manner 

i<ontro11ed  tbe  appeal  In  tbe  admiralty  case  to 
the  territorial  supreme  court.  There  are  only 
two  theories  on  which  it  can  be  held  ihst  the 
territorial  statutes  reirulaled  ihe  procedure  on 
appeal  in  tbe  adtnirslty  case.  One  la  tbat  by 
Ibe  terms  of  g  1910,  U.  8.  Rev.  Stat,  the  pro- 
cedure applirable  to  actiona  at  law  in  Ihe  terri- 
torial courts  was  made  applicable  to  acliooa 


Ibe  procedure  tn  admiralty  cases  i. 
peal.  Tbat  §  1910  did  not  assume  to  reg- 
ulate the  pracilce  on  appeal  to  the  terA- 
lorial  supreme  court  of  Dakota  territory  in 
admiralty  cases,  stall,  is  apparent  from  ita 
language.  It  merely  declare<l  that  In  auch 
cases,  among  others,  writs  of  error  and  appeal, 
mlgbt  betaken  in  otberca'es.  It  gave  tbe  right 
lo  appeal,  but  did  not  attempt  to  eatsblisb  the 
procedure  on  sucb  appeal.  On  thla  point  the 
decisions  of  the  Supreme  Court  of  Washington 
territory  and  of  tbe  Supretne  Court  of  the 
United  Statea  are  express  autiioriiica  In  support 
ofouTvlew,  BectionlSUoflheRevisedBtalutea 
of  tbe  United  States,  wliicb  waa  applicable  to 
Ihe  territory  of  Wasbinftton,  contains  preciaely 
the  same  provisions  as  t^  IftlO.  Tbe  auNeme 
court  of  that  territory  held  In  the  case  of  Phelp$ 
V,  The  Oity  of  Panama,  1  Waib.  Terr.  815, 
tbat  the  lerriiorlal  slalutea  did  not  govern  tbe 
procedure  on  appeal  to  that  court  from  a  Jude- 
ment  of  tbe  territorial  district  court  in  an  ad- 
mlraliy  cose,  but  that  on  such  an  appeal  tbe 
case  must  t>e  tried  da  runo  in  Ihe  Bupreme 
court,  and  that  on  such  trial  new  evidence  In 
that  court  might  be  received.  On  appeal  to 
the  Federal  Supreme  Court  the  JudgnieDt  of 
the  territorial  aupreme  court  was  affirmed; 
and  that  the  Federal  Supreme  Ooart  must 
have  passed  tipon  this  question,  and  settled  it 
in  accordance  with  tbe  ruling  of  tbe  territorial 
supreme  court,  is  evident  from  the  fact  that  It 
appears  from  tbe  rct>"rl  of  the  case  that  one  of 
the  asslrnmenis  of  error  in  tbe  Federal  Sa- 
preme  Court  related  speclflcally  to  ibia  point. 
It  is  In  tbe  following  language:  "The  court 
erred  in  holdi□^  that  the  act.s  of  Congress  aod 
the  rules  of  the  Supreme  Court  of  the  Unlled 
Slates  governing  the  circuit  and  dinliiclcourta 
of  the  United  Slates  in  admiralty  practice 
were  in  force  In  the  courts  of  the  territory,  and 
regulate  (he  practice  therein."  There  was  no 
■  ■  -(in  force  in  Ihe  territory  of  Wasliinpon, 
lant  in  sdmiraiiy  cases  euher 
rigEt  to  a  new  trial  on  appeal  lo  Ihe  terri- 


giving  the  appellant  it 

a  right  to  a  new  trial ^, ._  —   

torlal  supreme  court,  or  a  right  to  inimduce 
new  evidence  in  such  court.  Had  the  terri- 
lorisl  and  Federal  courts  regarded  S  1911 
(which  Is  tbe  same  as  g  1910,  which  related  to 
Dakota  territory)  as  ex  propria  Hyore,  making 
(he  practice  in  tbe  territoral  supreme  court  tn 
ordinary  civil  actions  on  appeal  applicable  to 
admiralty  chscb.  Ihe  dedalona  lu  both  conrta 
would  have  leen  different.  See  also  the  opin- 
ion of  Grier.  J.,  in  NiekeU  v.  Ur^n,  1  Wash. 
Terr.  B74,  894,  89S,  In  tbe  caae  of  Zeph^  t, 
Itrown.  2  Waab.  Terr,  44,  It  was  held  that 
tbe  territiirisl  stalntes  regulating  the  practloo 
in  taking  an  appeal  to  the  territorial  suprraia 
court  were  not  applical>le  to  an  appeal  la  an 
admiralty  case,  bnt  that  the  steps  Decenary 
to   perfect    such   appeal   most    be   anch    aa 
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-were  ncogn\xeA  hj  tbe  nmgee  and  prac- 
tice of  cooTia  of  admiralty.  Tt  la  true 
that  tbe  BapresM  coait  ot  the  trrilory  of  Da 
kola,  whea  TAe  Eeiipte  Cat  wts  1:>pfoTe  it, 
beld  that  tbe  tcrritFirial  stamtes  Teculated  ibe 
proceeditigs  od  appeal;  but  do  aacb  qaeatlou 
wu  before  the  Federal  Supreme  Couit  in  Ihg' 
case,  Bud  the  poiot  wa«  not  witled  either  we^ 
by  ttist  Iribunal.  We  are  UD&blc  loagiee  w1i' 
the  decision  of  tbe  teniltrial  Bupreme  cniirl  i 
this  pnrilcular  Ucdouhledly,  the  lefiiElHture 
of  Dakota  territory  mipht  haye  regulalf^  the 
pnctice  In  admiralty  cases  on  appenl.  but  it 
did  Dot  do  an.  It  U  obvious  lliat  the  HtstuleH 
or  the  lemtory  did  not  in  any  roanner  rPS"'*'e 
the  practice  in  admiralty  cases  in  tbe  diatrlct 
<M>urt.  There  wbh  uo  atatute  which  related  lo 
a  aingle  step  fn  such  cases,  from  the  flllas' of 
tbe  libel  lo  tbe  reotit-ring  of  fioal  decree.  The 
whole  scope  of  Iheae  atstutes  if  limited  lo 
actioDB  at  law  and  in  equity.  This  was  tbe 
Tien  of  thecounsel  on  both  sides  iu  Thf  Edipie 
Otue.  vbenlt  was  before  the  territorial  dialrict 
court.  The  procedure  there  wax  In  accordance, 
Dot  nith  the  lerrltorial  alatuies,  but  nitb  tbe 
praclice  in  courts  of  admiralty.  If  tbe  terti 
torial  statutes  did  not  relate  to  the  pmceedln^^ 
tn  tbe  diatrict  court,  they  certainly  could  not 
goTern  the  proceeding  on  appeal  to  the  su- 
pieme  court.  The  territorial  alalute«  rrgn- 
lated  only  such  proccedinga  on  appeal  aa  nere 
governed  by  the  same  bony  of  lerritorial  law 
when  pending  in  the  district  court.  They  did 
not  purport  to  relate  to  any  caae  tried  in  the 
district  coort  in  a  manner  unknown  to  tbe  stat- 
utes of  the  lerritory.  The  niatutes  of  tbe  ler 
ritory  of  Wasbingion  were  fully  bb  applicable 
to  admiralty  cases  aa  were  the  statutes  of  Da- 
kota territory,  and  yet  tbe  teirftorial  supreme 
court  of  WasblQglou.  In  the  two  cafes  already 
cited,  held  Ibat  there  was  no  legislation  in  that 
lenitory  regulating  the  practice  on  appeal  to 
that  court  in  adioirally  cnses.  The  prartioe  In 
mdmiralty  couria  has  alwaya  been  ao  ditTereot 
from  that  in  common-law  court*  tbal  rules  of 
procedure  governing  tbe  practice  tn  tbe  latter 
courts  are  nnauited  to  admiralty  couria;  and 
nothiug  abort  of  a  very  declKivp  expression  of 
mch  purpose  should  warrant  uslnaaauming 
that  the  territorial  leeislature  tnlendrd  to  in- 
troduce such  an  anomaly  into  admiralty  prac- 
tice as  the  complete  aaalmllation  of  all  pro- 
cedure in  admiralty  esses  to  tbe  pmceduie  in 
common  law  courts.  Were  thlsdone  where  the 
same  courts  that  adminiatcrcd  relief  in  com- 
moD  law  cafea  already  possessed  admiralty  Ju- 
nsdiclinn,  elsn,  as  In  the  territory  of  Dakota. 
nothing  would  have  been  left  of  admiralty  in 
the  territory,  but  the  name.  We  do  not  be- 
lieve that  the  subject  of  admiralty  procedure 
was  ever  considered  by  tbe  territorial  legisla- 
ture with  a  vl<-w  lo  regulating  it,  but  in  the 
Ugbt  of  the  fact  Ibai  tbe  practice  in  admiralty 
courts  waa  reseonHbly  Eeitled,  and  that  tbe 
tnain  feHtiirea  of  thai  practice  were  so  differ- 
ent from  common  law  procedure,  it  Is  a  natu- 
ral luference,  wliich  the  silence  of  tbe  statutes 
themiielves  eigniflcauily  coulirmii.  that  the 
terriioriHl  legislature  intended  to  leave  nndls 
turtied  a  practice  whose  boundaiteii  were  es 
Inblirhcd.  and  which  rould  not  be  regiilaled 
wiiboiit  either  Ihe  framing  of  a  special  system 
of  procedure  adapted  to  admiralty  cases,  or 
81L.R-A. 


the  Introduction  of  an  aoomaly  Into  admiralty 
procedure, — the  aaslmilallon  of  Ibe  piaclice  in 
auch  CBMB  to  the  practice  In  common-law 
courts.  Considering  that  the  volume  of  ad- 
miralty liiigatlou  in  tbe  territory  of  Dakota 
would  neceaaarily  be  amall,  in  comparlaiiD 
with  tbe  number  of  cnsea  at  law  and  in  equity; 
that  [be  terri'oriul  condition  «ould  ceaae  he- 
tore  that  volume  would  much  inrrea^:  that 
tbe  practice  In  admiralty  was  ri  aaonanly  well 
defined;  end  that  wtaatever  statuiori  proced- 
ure WHS  adopted  woiilii  be  subsiuiitiiilly  armli- 
flcatlon  nf  Ibe  exhlinK  prarlii^-,  — the  r<i>  nitirra 
of  the  Icplslalice  body  would  nalnrHJIy  leave 
the  subject  untouched  by  li-gtHliiiou.  We 
would  expect  them  to  pursue  just  •uch  a 
courae.  and  tbe  universal  ailence  of  the  stat- 
utes on  the  subject  renders  it  ei-rtain  tbiit  the 
policy  of  leaving  admiralty  praciin-  unallected 
by  territorial  aiatuie  la  the  very  one  ibey 
adopted.  It  la  therefore  apparent  that  tlif  li- 
belaots  and  Interveners  had  no  atieulute  statu- 
tory rigfai  to  a  stay  of  proceedings  pending 
their  appeal  to  tbe  terrltnilal  supreme  court, 
in  giving  a  mere  cost  bond.  This  riitht  [hey 
could  derive  only  from  §  4'H.  which  we  hold 
lo  be  inappTicBble.  To  what  autbnrliy.  then, 
must  we  looh  to  diacotrer  the  rules  of  proced- 
ure which  regulated  tbe  practice  in  appi-aling 
The  Kdiptt  Gite  to  tbe  lerriiorial  supreme 
couriT    Kot  to  anystaiuleot  tbe  United  Stntes 


torial  court!,  allhoogb  invested  by  atalnte 
wiih  some  of  the  juriadiction  of  the  Federal 
courts,  are  not  Federal  cuuris.  wiiliio  th« 
scope  of  leglalattve  orconstttullonat  provii^ions 
relating  to  Federal  courts.  Thej  are  merely 
territorial  courts,  which  are  for  the  tlnie  In- 
vealed  with  some  of  the  juilsdiction  conferred 
upon  tbe  Federal  IribunaU.  Iieitnniil$  v .  Onittd 
Sn(M,  88  U.  S.  14S,  28  L  ed.  244;  Aoitriain 
Int.  Oo.  V.  SB6  Rale*  of  Cotton  28  U.  8.  I  Pet. 
fill,  7  L.  ed.  242;  Benner  t.  I'ortrr.  »  U.  S.  » 
How.  B3fl,  IB  L.  e<l.  119;  Clininn  v.  Ei't/le- 
breeht,  80  U.  S  18  Wall.  4!M,  20  L  ed.  frlQ; 
llornhudrU  v.  Twrnis,  80  U.  S.  18  Wall.  IMS, 
ai  L.  ed.  960;  United  Slalet  v.  Iii*rl.  K  Mont. 
VO.  For  Ibe  same  reason  It  ia  obvious  that  the 
rules  of  praciice  establiabed  by  the  PederHl 
Supreme  Court  under  the  act  of  Uongreaa  were 
not  applicable.  Such  rulea  are  in  li-rms 
Itmiled  in  their  applicBtion  to  eoiiru  of  the 
United  Stalea.  They  wen-  atinptwl  and  pub- 
lished by  that  court  as  rulesol  praciice  "Foi  the 
courts  of  the  United  StnteH"in  admiraltv  casea 
on  the  instance  eide  of  the  court  See  R<ii.  din, 
American  Admiralty,  881.  Moteovrr.  the 
statute  under  which  Ibnt  court  drrlvcd  l>« 
power  to  act  in  adopting  ILrse  rules  limiii'd 
the  court,  In  framing  such  rulea,  lo  rpjrulntliig 
tbe  practice  lo  be  used  iu  suits  of  ailoiinilTy 
"by  the  circuit  and  itiairlcl  courts:"  lima 
apecIflCBlly  tefcrring  to  the  Federal  rmiris.  md 
excludlns  all  olber  triliunnls  in  which  ailmi- 
■altv  Jurisdiction  might  tlietcBf'er  1>e  vesteil. 
U.  8.  riev.  Slat.  I  917.  The  decisions  of  the 
lupreme  court  of  Wasbineion  territory  and 
of  Ihe  Unhed  Bialea  Supteme  Court  in  tlie 
uses  already  cited  are  in  Ijarmniiy  with  our 
lews  'n  this  rep-recl.  At  the  lime  thise ova* 
T>re  decided,  the  rules  in  question  bad  al- 
ready been  in  force;  and  yet  tliey  wen  Dot  re 


,y  Google 


NosTH  Dakota  3uphuu  Oovar. 


Kuded  ucontroniDg,  but^OD  tbe  coDtrair,  the 
court!  treat  beck  to  Ihe  old  utagn,  rules,  ftod 
pnctke  of  tdnlralty  courts,  to  ucertala  Ihe 
correct  procedure  In  thrae  oaae«.  P/ielpt  v. 
7^e  Oill/  ^  fiifioflw,  1  WHBh.  Terr.  eiB;  Ths 
Ztpkyr  T.  Btovin,  %  Waah.  Terr.  44.  Se«  also 
CoDkllog,  Adminltf,  pp  404,  40S.  When  we 
turn  to  the  old  aamlrslt;  practice,  we  flml 
Ibat  the  appellants,  in  order  to  perfect  aa  ap- 
-  peal,  were  required  to  give  new  security  for 
the  tuU  value  of  the  property  in  contraver^y, 
or  for  the  full  amount  In  lilijisrioii.  Dnnlap, 
Admiraliy  Prarlice,  833;  9  Browne,  avll  & 
Admiralty  Law,  487. 

Cetulnl;,  there  waa  no  settled  rule  of  prac 
dee  which  would  have  enttlled  the  appellauta 
In  Tht  Eclipte  Com  to  a  stay  of  proceedinga, 
and  even  to  appeal  at  all,  without  giTlDg  such 
a  bond  aa  the  cauit  mljibt  direct.  There  being 
no  inflexible  rule  on  the  subject,  the  diatrict 
court  of  the  territory  In  which  T/ie  Eeiipie 
Gate  waa  decided  might,  in  aUowiDg  the  prayer 
of  the  libeknis  that  an  appeal  be  allowed,  pre- 
scribe such  terms  as  to  security,  aain  the  judg- 
ment of  the  court  might  aeem  meet  under  the 
ciTcumFtBDCes.  OtU  y.  The  Bio  Grande,  1 
Woods,  C.  C.  BM,  Fed.  Caa.  No.  10,614.  Un- 
der the  settled  practice  in  admirBhy,  the  court 
mual  allow  the  appeal,  to  confer  jurisdiction 
OD  the  appellate  court.  The  appeal  must  not 
only  be  prayed,  but  also  eliowed.  T/ie  Zephyr 
f.  Brown,  3  Wash.  Terr.  M-47:  UniUd  Statu 
*.  Hayjiet,  9  McLeau,  163,  Fed.  Caa.  No. 
15,33B;  a  CoDkliug,  Admiralty,  p.  405.  Said 
the  court  in  the  case  of  The  Zephyr  t.  Brown: 
"However,  upon  searching  other  books,  wo 
gather  that  no  appellate  court  will  assume 
Jurisdiction  until  it  is  first  saiisfled  tbst  an  ap- 
peal has  been  allowed  by  the  Judge  of  thecourt 
oelow.  The  allowance  seems  to  have  beeo  in- 
TariabW  requited  both  in  the  ecclesisstical  and 
admiralty  appeals."  It  is  true  thai  tbe  (er. 
rltoiial  dlstnct  court  could  not  bavearbiira- 
rlly  refused  toallow  the  appeal.  The  New  Eag- 
land,  S  SuoiD.  4SS.  Fed.  Cas.  No.  lO.lSl.  But 
that  court  might  certainly  bave  required,  aa  a 
condition  of  allowiug  the  appeal,  that  the  li- 
belants give  security  for  more  than  Ihe  mere 
costs.  Indeed,  It  appears  from  several  of  the 
cases  that  the  appellant,  on  appeal  lo  Ibe  United 
Slates  circuit  court  In  sdmlrally  ca.'iea,  pave  a 
bondnsforastay  n[  proceedings.  In  addition  to 
a  mere  coal  bond,  and  such  bonds  were  treated 
as  valid.  In  the  case  of  The  Wanala  ».  Anery 
("The  WoTiata").  85  U.  S.  800,  24  L.  ed.  481. 
it  appears  that  a  bond  on  appeal  to  the  circuit 
court,  to  prosecute  such  appeal  with  effect, 
was  Blven,  although  aatipulation  for  value  had 
been  given.  The  aame  was  done  in  Itnteher 
V.  Woodhva.  Fed.  Cas.  No.  i204.  In  the 
case  of  Th«  mineha  Page,  Id.  1,G24,  it  ap- 
pears that  a  similar  bond  to  secure  the  whole 
claim  waa  given  on  appeallo  tbe  circuit  court, 
notwithstanding  Ibe  fact  that  a  stipulation  for 
value,  good  in  tbe  appellate  court  as  well  aa 
tbedislrlct  court,  had  been  eiecnted.  In  all  of 
these  cases  the  bonds  were  treated  as  vnltd,  and 
in  two  of  them  judgment  was  reDdtred  against 
the  sureties  therein.     Tke    Wanata   v.   Anery 


ford  Oity,  89  Fed.  Rep.  834,  treated  the  whole  I 
matter  of  flxlug  the  bond  on  appeal  aa  within  1 
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the  ditCKIlOD  of  the  trial  court,  and,  fn  refoa- 
Ing  la  tbat  case  to  require  a  tiond  for  the  foil 
amount  of  Ibe  claim,  the  court  wu  influenced 
by  the  consideralioo  that,  in  the  light  of  the 
later  decisions  of  the  Federal  Supreme  Court, 
tbe  court  considered  that  the  rule  of  that  dia- 
trict, when  construed  in  view  of  the  change  hi 
the  rulings  of  the  supreme  court,  should  be 
held  not  to  require  full  security  on  appeal 
But  the  court  in  that  ve^  case  did  require  an 
additional  bond  for  |T,Ow.  Nor  do  we  Ibtnk 
that  the  fact  that  legally  the  rm  was  in  the 
custody  of  tbe  court  made  it  the  absolute 
duty  of  tbe  trial  court,  in  The  EelijM  Que,  to 
allow  tbe  appeal  on  the  giving  of  a  mere  cost 
bond.  It  is  by  do  means  certain  that,  where* 
court  haa  discretion  to  require  lecurlty  as  a 
condition  of  staying  eiecutlon,  such  court 
ought  invariably  to  refuse  to  ezant  eecuritr  in 
addition  to  a  coat  bond,  even  in  caaes  where 
Ibe  re*  is  in  the  actual  poasesaion  of  an  officer 
of  tbe  court.  Such  possession  does  not  afford 
absolute  security  to  the  respondent,  who  has 
been  successful,  and  who  is,  according  to  the 
Judgment,  entitled  to  the  re*.  Couris  can  hold 
properly  only  through  the  instrumeQiality  of 
some  officer,  and  such  officer  may  be  faitbleaa 
to  his  trust,  and  be  and  bis  bondsmen  may  be- 
come insolvent,  or  bis  bond  may  Ik  exhausted 
by  others,  who  first  proceed  against  It.  CapL. 
Braithwaile  would  have  had  a  right  either  to 
enforce  his  judgment  after  an  appeal  by  tbe 


give  additional  security  to  entitle  them  to  « 
Slay.  By  abstaining  from  tbe  eiercl)>e  of  tbU 
legal  right  he  suffered  detriment;  and  ttie  ap- 
nellanis,  in  the  same  measure,  were  benefited. 
But  the  case  is  a  much  stroniter  one  for  him. 
If  on  such  motion  the  appellants  bad  Insisted 
that  they  were  in  possi'SBiou  of  the  re*,  nnd 
desired  and  intended,  it  possible,  lo  remain 
in  possession  thereof  pending  tbe  appeni;  that 
It  waa  Iheir  wish  to  have  tbe  judgment  re- 
garded as  practically,  although  not  legally,  a 
judgment  against  them  for  tlie  delivery  of  this 
vessel  to  tbe  respondent  in  tbe  appeal,  so  that 
'by  stay  nf  the  execution  of  such  Judgment 
Ihey  could  secure  a  right  to  retain  possessioa 
pending  tbe  appeal;  and  If  Ihe  respondent  on 
such  appeal  had  acquiesced  in  all  this;  hadaa- 
aenled  tbat  a  stay  of  execution,  on  proper 
security,  should  have  the  effect  to  leave  appel- 
Inois  in  possesninn  of  tbe  property, — Is  it  not 
clear  that  under  such  circumslances  the  trial 
judge  would  have  required  the  appellants  to 
give  a  supersedeas  bond,  in  addition  lo  a  mere 
coat  bond,  as  a  condition  of  securing  such  a 
BtayT  It  appears  from  tbe  record  that  the  ap- 
pellants, in  giving  the  bond  In  question,  took 
precisely  th&  position.  They  were  in  posses- 
sion of  the  steamer.  They  prepared  and  exe- 
cuted an  undertaking  in  which  ihey  recited 
that  Ihe  respoodeot  in  tbe  appeal  bad  recov- 
ered a  judgment  against  ibem  for  her  posses- 
aion.  It  is  averred  tbat  they  gave  this  under- 
taking to  secure  a  stay  of  execution  on  such 
judgment.  Had  not  tbe  respondent  a  perfect 
right  lo  rely  on  tbia  position  taken  by  them, 
and  derive  from  it,  throngb  their  voluntary 
acilon,  tbe  same  advanibge  which  he  might 
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ttoM  itmcm  wllh  hlmielf !  '"rbbpodtfoDtikea 
bj  tb«  a^^llaDta  witb  reipect  to  tbe  oaiun  of 
tMludgment  appealed fTOm,  audthdrrlxht*' 
letaiii  powcanioD  of  tbe  iieamer  pending  tbe 
peal.OD  wcarinrtiiUjofproceedlDgs,  won  . 
If  acquieMed  in  by  me,  ondoubtedlj  Impel  tbe 
eooit  to  require  aecorlty  In  addition  to  a  mere 
ent  bond.  But  then  la  no  neccMlty  for  my 
vililag  tbia  matter  before  tbe  court,  for  lol 
here  »  Just  nicb  a  bond  aa  tbe  court  mlj;ht  un- 
der tbrae  drcumgiancea  require, — executed 
witbout  any  order  from  tbe  court."  Tbat  tbe 
respondent  knew  of  tbit  underUkingh  undls- 
paled.  Tbat  be  refrained  from  all  efforts  to 
eolorcc  the  Judgment,  and  from  all  altempis 
to  disturb  tbe  appellanls  Id  tbelr  possession 
pcDdlDg  tbe  appeal,  la  also  uncontroTerted. 
Tbe  only  natural  lafereace  la  tbat  his  co&dact 
h)  this  regard  naa  toflueDced  by  the  givtoK  of 
ifala  nndertaklng.  Tbls  furnlsbes  a  sufficient 
KHuldentlon  to  sostalo  the  andertakiDg  as  a 
common  law  obllgaUon.  Qearea  v.  BUt^,  S6 
m.  286,  and  cases  hereafter  cited.  Nor  can  it 
be  said  that  the  snreliea  would  not  be  bound. 
in  sudi  a  case,  because  tbey  had  uot  signed  tbe 
niideTtabiag  to  be  uaed  as  a  meana  of  enabling 
tbe  sppellanta  to  retain  possesaion  pending  the 
appeal,  but  only  to  secure  for  them  sucb 
^bta  as  a  stay  of  proceedlnga  would  entitle 
tbem  to,  which  would  not  include  the  righton 
tbelr  part  to  hold  tbe  vessel  until  tbe  appeal 
had  been  decided.  By  tbe  recital  Id  their  own 
Instrument,  tbey  deKribe  the  Judement  ap- 
pealed from  as  sucb  a  judgment  thai,  if  tbe 
dtsoiption  were  true,  tbe  slay  of  the  enforce- 
meot  thereof  would  give  tbe  appellauia  (he 
rigbtto  hold  tbe  property  during  tbe  peodeacy 
of  tbe  appeal.  They  recite  tbat  it  la  a  Judg- 
ment which  tbe  respondent  has  recovered 
igafnst  tbe  appellants  (or  the  ponession  of 
tbe  ileuner.  or,  in  other  words,  that  It  la  a 
Judgment  which  requires  them  to  deliver  the 
poesrssion  Ibereof  to  respondent.  Tbe  etav 
of  sucb  a  Judgment  would  leave  the  appel- 
linli  in  poaseMlon.  Now,  It  Is  true  that  uo 
such  a  Judgment  was  In  fad  rendered.  But 
the  sureties  trrated  it  as  snch  a  judgment, 
snd  Iberefore  tbey  Justified  the  respondent  in 
ss'uming  that  they  signed  to  [bis  uuderlabing 

to  the  end  tbat  tbe  appellants  n'-"- "-- 

r^bt  to  bold  tbe  properly  T<end  _ 
We  have  DO  doubt  as  to  this  being  the  object 
•onght  to  be  accompllafaed  by  tbe  Klvieg  of 
this  uoilertaking.  Tlie  respondent,  tfaerefon), 
hi  Kekiug  lo  bold  the  sureties  responsible  ou 
tbe  Ibeory  that  this  undertaking  was  given  by 
Ihem  and  accepted  by  him  for  this  spc  " 
purpose,  is  merely  taking  them  at  tbelr 
•Old,  aa  evinced  by  the  very  language  of  tbe 
instrument  itself.  Indeed,  there  is  authority 
for  tbe  proposilion  that  tba  reiiltal  would  es- 
top tbem  from  sbowlng  Uiat  tbe  Judgment 
was  different  in  character.  Gaorge  v.  Bitch 
«f.  68  111.  386;  Pratt  v.  OiOieTt,  8  Ulab, 
^■.OvdttierY.  Sapntriek.  WStb.Ul;  Adanu 
V.  Thtmpttm,  18  Neb  Ml;  %  Am.  A  Eog. 
Edc.  Law,  p.  461.    But  we  do  not  care  to 

5 lace  our  ruling  on  tbat  ground.  Tbia 
octrlue  of  estoppel  by  recital  bas  its  lim- 
iUliont.  and  we  sliould  hesitate  long  before 
holding  it  applicable  in  a  cnse  like  tbVs.  Tbe 
tiocd  appears  lo  have  been  givvn  In  view  of 
the  practical  situation,  of  which  It  Is  evident 
IILR.  A. 


tbe  Buretlea  had  knowledge,  or  coold  easily 
have  obtslned  knowledge,  i.  «.  tbe  poasesslon 
of  the  vessel  t>y  the  sppellsnts.  On  tbe  rec- 
ords of  the  case  In  tbe  paper  preceding  the 
Judgment,  and  on  which  It  rested,  was  a  finding 
thai  a  portion  of  tbe  appellsnls  were  in  posaea^ 
sion  m  tbe  boat  Still,  not  withstand  log  this 
fact,  tbe  sureties.  If  tbe  territorial  statutes  were 
applicable,  would  have  the  right  to  insist  that 
tbe  undertaking  was  intended  as  tbe  statutory 
undertaking  in  sucb  cases,  and  oould  i~~  *" 


applicable,  then  the  sureties,  being 

presumed  to  know  tbe  law,  are  nnt  Id  posiiiou 
to  urge  that  they  merely  intended  to  give  a 
staIutoi7  bond,  there  Ijeicg  no  statute  regulat- 
ing the  matter;  but,  on  tbe  other  band,  we  ar« 
to  discover  tbelr  purpose  from  all  the  circum- 
stances surroundinr  the  tiransactloD,  the  iustru- 
Dieot  itself  being  stlent  ou  the  subject.  We 
do  not,  however,  need  to  rest  the  case  on  this 
reasoning,  aa  clearly  both  tbe  sureties  and  the 
appellanls  gave  the  undertaking  to  secure  at 
leaat  a  stay,  and  Ibis  stay  tbe  appellants  actu- 
ally obtslued;  tbe  properly  never  having  been 
delivered  to  the  reepondent  under  tbe  Judg- 
ment at  all.  either  while  tbe  appeal  was  pend- 
ing, or  after  it  bad  been  formally  disposed  of. 

It  Is  urged  that  the  respondeat  could  not 
have  been  compelled  to  refrain  from  enforcing 
hi«  Indement  pending  tbe  tippeal,  but  we  are 
decidedly  of  tbe  upiulon  that  be  wonid  have 
been  promptly  restrained,  upon  motion,  it  be- 
ing shown  that  this  twnd  had  been  gtveu  to 
secure  him.  But  it  would  not  be  decisive  of 
the  qaesllon,  if  we  should  bold  tbat  lie  need 
not  have  abstained  from  pmceedinK  under  the 

iadgment  peDding  the  appeal.  The  Fact  ia 
hat  be  did  so  abxtain.  This  is  sufficient 
Bald  tbe  court  In  Wing  v.  Ragen.  188  N.  T. 
861:  "When  an  action  Is  brought  against 
sureties  on  a  bond  or  undertaking  given  Id  an 
action  or  upon  appea',  the  validiiy  and  force 
of  the  JnRtnjmeni  depend  upon  its  efficacy  in 
performing  tbe  olBce  or  accomplishing  tbe  end 
or  result  cootenn  plated  by  the  parties  at  tbe 
lime  it  was  given."  To  same  effect  Carttr  v, 
Hodge,  6Mlsc..'i7S;  HatAairay  v.  Datit.Z9C*\. 
161;  Gamner  v.  Donitelly.  B6  Cat,  867;  Hanna 
V.  Sanage,  8  Wa.sh.  432;  Healy  v.  Neulon,  M 
Hich.  228;  Moffat  \.  QreenwU.  BO  Cal.  868; 
Brtchanan  v.  MiUigan,  125  Ind.  883;  Hater  v. 
ffniA,  1  Ala.  816.  Judge  Elliott^  In  his  work 
on  Appellate  Procedure,  says:  '■Weight  is  at 
tached.— justly,  aa  we  believe,— by  the  better- 
considered  cases,  to  tbe  fact  that  the  bond  has 
yielded  the  principal  obligor  beneficial  consid- 
eration." §  807.  See  also  1  Enc.  PI.  ft  Pt. 
1019.  Supersedeas  bonds  on  appeal  to  the  cir- 
cuit court  In  aiimtraUy  actions  have  been 
given  In  many  cases  wbere  tbe  claim  was  al- 
ready secured,  and  yet  11  has  uever  beeo  intl' 
mated  tbat  such  bonds  were  witbout  consid- 
eration and  void.  So  far  as  appears  from  the 
cases  tbey  were  given  volunlarily.  On  princi- 
ple, such  a  bond  must  be  valid,  unless  the 
obligota  ran  show  thitt  the  appellants  ob- 
tained Dotbiag  under  the  bond  except  what 
they  were  entitled  to  wilhont  it.  That  the 
appellants  did  obtain  something  else,  we  are 
clear,  for  it  is  our  opinion  tbat  they  had  do  ab- 
solute right  to  stay  of  eiecullOD  of  tbe  Judg- 
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meat  awardtDg  ponseanioa  totbe  respond  en  t 
tbc  ezrcution  of  a  mere  coat  bond;  nnd  wr  t 
atwi  dear  Ibal  thp;  obiained'the  prlvilegeof 
retninlDfc  poiso^^sioo  peniling  tbe  appeal,  and 
ttal  tlie  auictica  Blfined  it  (bst  tbey  mlscht  re- 
tain BU[-h  posi^ssiai].  Wbeo  an  appellant, 
«bo  dues  Dot  becDoie  entitled  to  a  a»j,  as  a 
marter  of  rifrbi,  by  ibe  doing  of  a  psrlieular 
act,  TolunlnrilT  gWea  an  iiDdeialandln^  for  Ibe 
piirpow  of  securiofc  a  atay  wliicb,in  lis  eSenI,  is 
nilieiaDiiatly  ilie  Mtae  aa  tbat  nbirli  tbe  court 
mii^bl  bave  requirtdasa  condition  of  allow- 
ing B  stHy,  tbe  appellaDt  and  Ibose  wbo  signed 
tbe  ioslrument  willi  him  for  tbe  purpow  of 
hi'  nbtaiainK  tucb  eiaj,  cnnnot,  after  U  bas 
Bccompllslied  [Is  purpose,  asGail  it  for  want  of 
COD»  ill  era  lion,  be<aufc  Ibe  court  did  not  order 
h  to  be  friven,  or  brCHnse  It  may  nnt  be  pre- 
daely  Kucb  an  underlakin^  as  tbe  court  would 
bare  rHguired.  Tbe  bond  Is  es  enod  aaa  com- 
mon.lHw  bond.  Prav  t.  WatdelC.  146  Maw. 
a2i-SQ6:  G»rge t.  H'saoff.  68  Dl. 286;  Meirne 
y.  Ctnrk,  I1G  III.  G80.  Indeed,  Ibis  la  tbe  rule 
even  in  thme  ca<es  nbere  Ibe  statute  prescribes 
wbat  bind  of  a  bond  nill  slay  execution,  and 
the  appellant  gives  a  diOerent  one,  and 
tbe  respondent  treats  It  as  a  aufBcient 
Slay  bond.  Cone-irdia  Bat.  A  Aid  Atto. 
T.  RMd.  124  N.  Y.  1t«;  Wingy.  Rogert,  188 
N.  y.  B6I;  Geeduia  v.  »unzl,  108  IT  T.  234. 
See  alao  Granger  t.  Birker,  143  Mass.  186. 
Nor  can  tbe  aurettescompialn  because  the  twnd 
la  upbeld  as  a  good  common  law  bond.  It 
miial  bave  been  evident  to  ibem  Ibat  It  wasde- 
siLTied  lo  aubsiTTe  aomeother  purpose  iban  Ibe 
mnre  aecurfog  of  coals  on  Ibe  appeal.  On  the 
tbeory  Ibat  It  whs  only  a  cost  bond.  It  was 
enormously  exceeslTe  io  amount,  and  it  cod- 
taina  provialons  wblch  on  Ibal  hjpotbesU  are 
utterly  meanlnglesa.  In  view  of  tbe  law  that 
tbe  appellanis  hail  no  absolute  ri|;bt  to  secure 
a  Blay  oo  tbe  jtivitig  of  a  mere  cost  bond,  tbe 
enretiea  were  cbareeablewitb  knonled^,  from 
the  lunifiiage  of  tTie  bond  and  Ibe  amount  of 
the  penaltv,  that  It  was  executed  to  secures 
Biay.  or  at  least  that  tbe  reapondent  might  so 
tri'iit  It,  and  Ihiis  l.e  induced  lo  refrain  from 
enfoicing  his  Judgment  pending  the  appeal. 

Counsel  for  defendants  now  takes  up  bU 
stand  at  tbe  iaal  bsrrler,  save  one,  ef^ainsl  bis 
rllenta'  liability,  left  bim.  and  aaserts  that  the 
district  couit  (lid  not  In  fact  render  a  Judgtnent 
Sk'ainst  tbe  libelaoTa  and  irttervenera  for  tbe 
delivery  by  Ibtm  of  this  properly  to  the  clafm- 
ant,  that  when  this  judument  wasatlirmed  Its 
ChHracier  nas  not  cbau^ed  In  tbe  least,  and 
Ibat,  therefore,  there  has  been  no  breach  of  the 
underiaking  on  appeal,  aa  thia  refers  to  only 
aucb  a  Juiipmenl  aa  tbe  appellanta  must  per- 
form. It  ia  on  bis  cnoslriiclion  of  ilie  under- 
taking Ibat  we  difT.r  from  Lira.  His  two  other 
prnposilions  are  clearly  Bound.  Tbe  languace 
of  the  undertaking  la  that  tbe  obligors  undei^ 
lake  to  obey  anyonier  made  in  tbe  cose  1^  Ibe 
anpellHle  court  Thie  doc-s  not  mean  merely 
any  onler  r.qiilring  sometbing  lo  be  dnne  by 
tlie  promisors,  for  no  orrler  of  that  kind  could 
be  made,  as  agHlnsL  sucb  of  tbe  prnmisors  as 
were  sureties.  Tbe  lancnagc  Is  brnnd  enough 
to  cover  any  order  wlilcb  might  be  mude  in 
the  case,  nbalPTer  its  cliaractcr.  Tlie  parlies 
iiLiiinglbeunderinklng.  in  IcgsleO'ect,  guaran 
teed  that  sucb  order  would  be  obeyed,  and 
SI  L.R.  A. 


tbat  If  it  were  not  obeyed  they  vould  mve  tba 
respondent  from  loss.  Thia  interpretation  ao- 
cords  with  the  plain  slgnidcaoce  of  tbe  lao- 
giiage  of  tbe  instrumetit;  and  It  Is  teaaoDsble 
that  we  should  so  construe  ibe  contract  as  to 
make  It  a  security  for  the  obnlience  by  tba 
marahal  of  the  order  of  the  court,  when  w« 
consider  Ibe  fact  tliat  the  judgment  appealed 
from  was  directed  against  bun,  and  not  ualult 
Ibe  pariiea.  and  tbat  on  affirmance  of  aucb 
Judgment  tbe  only  order  of  the  supreme  coiiit 
to  be  olieyed,  as  the  sureties  must  hav«  w^ 
known,  would  bean  order  binding  the  marshal, 
aod  Doi  tbe  appellania,  to  deliver  this  ptopenj 
tn  tbe  respondent.  Unless  we  are  prepared  to 
say  Ibat  the  pariiea.  In  signing  this  undertaking, 
did  not  intend  to  bind  themselvee  at  all,  except 
for  costs,  we  must  give  it  thia  constnictinn. 
It  Is  an  elementary  rule  of  construction  that  a 
contract  must  be  so  conatnied  aa  to  make  It 
valid  and  efficacious,  ntber  than  invalid  or  iu- 
efHcacioua.  Unloss  tbey  were  guaranteeing 
the  performance  by  tbe  marshal  of  tbe  Judg- 
ment on  afflrmance,  they  were,  by  all  ibis  Ian- 
guatce.  really  imposing  no  liablli'tiea  on  Ifaeni- 
aelvea  at  all.  Baid  Ibe  court  in  a  very  ajmilai 
case:  "We  must  attribute  to  tbe  obligors  th« 
intention  to  enter  Into  an  obligation  eterf 
provision  of  which  would  be  valid."  BAr^gter 
v.  yadeUioJTer,  IBS  III.  555.  Bee  alao  MeSlrom 
V.  MuTfif'Td.  IS8  N,  Y,  807;  1  En&  PL  4  Pr. 
We  hold  tbat  tbe  undertaking  la  suppoKed  by 
a  aitffioieut  conalderation,  and  tbat  Ibe  alBrm- 
ance  of  the  Judgment  followed  by  the  failuto 
of  the  marsbal  and  tbe  appellania  to  deliver 
tbe  sieamer  Eclipse  to  tbeplaimiff  herein,  coa- 
atiiuted  a  breach  tbereot,  Tbe  complaint 
therefore  atates  a  good  cause  of  action  tat 
damages,  nntess  there  is  force  in  the  next  politt 
to  be  considered. 

Thia  brlogs  ui  to  the  question  whether  tba 
fsilure  of  the  court  to  fix  the  amount  of  this 
bond  aa  a  supersedeas  bond  renders  It  void. 
Having  held  that  the  terrtlorlal  statutes  do  not 
apply,  but  tbat  the  bond  ia  good  4W  a  commoQ- 
)aw  bond,  tbia  qucation  is  not  ImporianL  But. 
even  if  the  case  were  governed  by  the  siatute, 
tbe  instrument  would  be  good.  Section  4t0 
provides  Ibat.  I>  cases  where  a  bond  1b  given 
thereunder,  tbe  i»>urt  or  Judge  shall  fix  ibe 
amount  thereof.  Thia  provision  Is  obviously 
Cor  tbe  protection  and  Iwneflt  of  the  respondent 
on  tbe  appeal.  He  may  waive  compllanc« 
with  it.  If  be  Is  willing  to  accept  as  a  stay 
bond  a  bond  in  tbe  penalty  of  a  certain  sum,  no 
one  baa  any  reason  to  complain.  When  tba 
surrlies  sign  it  as  a  atay  bond,  and  the  respon- 
dent accepts  it  as  inch,  what  has  tbe  court  lo 
do  in  the  premiaesT  Under  sucb  clrcum^tancea, 
tlie  court.  If  appealed  to,  would  fli  the  amount 
of  tbe  txind  at  the  sum  agreed  on  by  the  pariiea. 
There  la  ample  authority  For  the  view  that  tbe 
respondent  may  waive  a  compliance  with  aucb 
a  provision.  IHU  ».  Burkt.  03  N,  T.  Ill; 
Innn  v.  Vook.  17  Oolo.  18;  Bennetts.  M-lra, 
6  Misc.  804;  Seltfrer  v.  IJopkittt.  42  N.  T.  S. 
R.  18B;  Col'man  v.  Bean.  1  Al>b.  App.  De& 
894;  UeOraelKJi  v.  Tndd.  1  Kan.  146;  8luUinger 
V.  YetiOe*.  13  Wend,  808;  Shavi  t.  Tobiat,  3  N. 
Y,  188;  Wolrott  V.  Mead,  13  Met.  517:  T>edirr  v. 
Jvdton,  16  N.  Y.  4S9;  1  Enc  PI.  &.  Pr.  1007, 
cases  in  note  8.  It  la  a  necesHary  inference 
from  the  allegationa  of  tbe  complaint  that  tba 
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tcspcmdent  on  tliat  sppnl  wbItkI  all  ot^rctious 
to  ibe  bond  because  tbe  court  had  not  fixed  the 
imount  thereof.  It  alleges  tbat  tbe  bond  was 
giTen  to  Kecure  a  stay,  and  tbat  itwu  served 
OD  leftpoDdeol'i  allorney.  It  ahowa  on  ita  face 
thai  ft  ia  a  stay  bond.  It  must  have  been 
treated  by  rrapondeot  aa  aach,  for  the  com- 
pUInt  allexea  tbat  tbe  posfewtOD  of  the  boat 
bis  neTcr  Men  reslored  to  him.  In  Poit  v. 
Dartmvt.  60  N,  T.  DTI,  tbe  party  did  not 
wiive  the  omlsiion  to  baro  tbe  imoiiDt  of  the 
boud  fixed,  for  tbe  reasoD  that  it  did  oot  pur- 
port to  be  a  Bisy  bond,  and  tbe  court  look  tbe 
tiew  that  tbe  TespoDdent  accepted  It  only  sa  a 
coat  bond.  In  that  case  the  bond  coald  not 
opeiBie  aa  a  >tay  without  aa  ezpreaa  order  of 
court  to  that  pfTeot.  Here  no  ordergrantlnna 
■lij  nai  aereasary.  Ail  tbe  court  was  required 
to  do.  assDmlng  that  tbe  Btatiite  appIiM,  was 
to  Si  tbe  amount  of  tbi-  hood.  A.  waiver  of 
this  act  t^  the  respondent  made  tbe  bond 
diective  to  atay  the  proceedingH.  The  accep- 
lure  of  a  Iwnd  in  the  Post  Gut  did  not  make 
•acb  bond  operate  as  a  stay;  for  an  order  tcrant- 
Ing  1  slay  waa,  as  we  have  said,  fo dispensable. 
It  waa  on  an  appeal  from  an  order  jiraniiog  a 
new  iTlal  tbat  tbe  bond  in  thai  case  was  firlven, 
■Dd  the  court  held  tbat  In  such  a  case  nnibinK 
would  stay  tbe  proceedings  except  an  order  of 
court:  rItiDfc  McMahon  v.  AiUn,  22  How.  Pr. 
IBS,  where  tbe  judge  who  wrote  the  opinion 
laid:  "I  conclude,  tberefore,  tlint  the  only  way 
In  which,  in  such  a  cane  aa  this,  the  proceed- 
ings in  tbe  court  below  can  be  stayed  after  an 
otder  for  a  new  trial  baa  b«eo  made,  is  by  a 
motion  directly  for  that  purpose  in  this  court." 
As  tbe  reepondent  on  the  appeal  in  theadmt- 
nlijcs<w  saw  Qt  to  accept  and  act  on  this  bond 
is  a  sufficient  atay  bond,  without  tbe  amount 
thereof  being  fized  by  the  court,  the  obligors 
tberfln  are  in  no  position  to  Interpose  tbe  ob- 
jection that  the  bond  is  void  because  theamouDi 
thereof  waa  not  so  fixed. 

Theplaiuiiff  successfully  vindicated  his  right 
to  the  po(«ession  to  thesteamer  Eclipse  thtou|:;h 
Ibe  entire  course  of  the  aclloa  In  admiralty; 
Dblaining  a  juditment  in  the  district  court, 
whicb  waa  affirmed  by  the  supretne  court  of 
the  territory,  and  flnallvby  the  Supreme  Court 
of  the  Onited  Slatea.  the  lustlce  of  the  case  Is 
palpablF  with  bim.  AJI  partiea  have  regarded 
tbia  bond  aa  taklnii  the  place  of  the  vessel, — aa 
hii  aecurliy  in  lien'  ot  his  obtaining  possession 
iif  her  nncfer  the  Judgment  sppealed  from.  It 
h  1  sotirce  of  great  saliaractlon  to  tbe  (Hiiirt 
that  we  are  able,  uader  Ibe  law,  to  recognize 
ud  uphold  the  iuslice  of  his  claim. 

Thtordtrof  iM  DMHctCowiit  reverted,  tad 
tbe  trial  court  is  directed  to  enter  an  otdai  over- 
ralins  the  demurrer. 

All  concur. 

B»rtlwloiiiew,  J.,  coDcarriog: 

I  concur  in  tbe  foregoing  opinion,  but  also 
deern  it  proper  to  go  one  alep  fnrtber  than  my 
BrMlier  Corlias  has  gone.  Aasuming  that  the 
teniloiial  statutes  were  controlling  In  the  mat- 
ter of  pivlog  the  nndertablng  on  appeal  from 
■be  original  Jtidgmeni  In  admiralty,  I  then 
tblnb  that  tbe  undertaking  aued  upon  should 
basiutaiDed  aa  a  atatuiory  undertaking  given 
to  stay  eiecnlion  upon  a  Judgment  for  the  de- 
nvny  of  personal  property.  Ttuo,  th«  JucIk-  . 
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ment  vaa  not  such  In  form,  bat  tbe  hcta  fonal 
ahow  tbat  It  waa  such  In  Its  practical  etTect, 
and  all  the  parties  to  the  litigation  to  treated  H. 
I  am  aulborized  br  tbecbief  Justice  toaay  tbat 
be  concara  In  this  view,  also. 

An  application  for  rehearing  waa  aubao- 
quently  Sled  In  response  to  which  the  follow- 
ing opinion  waa  handed  down: 

On  tbe  applicntioD  fnr  rebearine,  the  opinion 
of  the  court  haatM^en  attaclied  «ith  suchuliMity 
and  earnestness  bj  tbe  counsel  for  defi-ndanta, 
who  haa  laid  under  tribute,  to  streofrthen  bta 
argument,  ao  wide  a  field  of  Juridical  learn- 
ing, tbat,  deapiie  the  length  of  tbe  original 
opinion,  we  (eel  constrained  to  atate  our  reaaona 
foe  not  agreeing  with  blm  with  respect  to  tbo 
new  poiota  he  has  presented.  Be  aeema  to 
concede  that  we  are  correct  In  our  view  that 
the  terrilorial  sialutea  did  not  tovern  the  ap- 
peal In  tbe  admiralty  case.  But  he  conteoda 
tbat  such  appeal  was  In  all  respetria  reguluted 
by  the  atatuiea  of  tbe  United  Biates  and  tb« 
rules  of  tbe  Federal  Supreme  Court  relaiing  (o 
appeals  from  the  Federal  district  to  the  Federal 
ctrcuit  court  In  tbat  class  of  caaea.  Tbe  deci- 
alonin  The  City  of  Pnnama  v.  Plidpi  \"Th» 
City  of  Panama").  101  U.  B.  458,  26  L.  ed. 
1061,  is  cited  as  coni^lualve  on  tbis  poinL  W« 
do  not  BO  I'onstrue  ft.  Tbe  court  was  not  called 
on  In  that  case  to  decide  whether  sucb  statutes 
and  rules  governed  the  appeal  to  Ibe  supretne 
court  of  the  territory  of  Wasbiogtoo  from  tbe 
tertiiotial  district  court,  for  the  practice  wbicb 
was  in  fact  adnpted  on  aucb  appeal  was  sanc- 
tioned by  the  usages  of  courts  of  ailmiralty  on 
appeal  in  such  CB^es,  and  did  not  require  any 
support  from  legislallin  or  formulated  rules  of 
court  The  FeOtral  Supreme  Court  nonhere 
aaaerta  that  the  acta  of  Congreaa,  and  the  rule* 
promulgated  by  that  court,  governed  Ibe  appeal 
to  tbe  lerritoilal  supreme  court,  nor  Is  there  to 
be  found  in  tbe  opinion  any  reai^nlng  leading 
up  to  tbls  conclusion.  There  iannlj  a  taint 
Inference  that  such  waa  the  deeiilon  of  lbs 
court,  from  the  language  of  the  assignment  of 
error  wblcb  la  overruled.  But  that  assieoment 
would  not  have  been  changed,  in  its  easetillal 
nature,  had  it  aiated  that  the  court  erred  in 
holding  that  the  general  practice  to  ndinirally, 
fndei^endeotly  of  legislation  and  foTuiulaied 
court  rules,  governed  tbe  proceedings  on  Hppeal 
to  the  terrilorial  supreme  court,  and  In  refusing 
lo  bold  that  tbe  territorial  statutes  regulated 
auchappeal.  AtidtbeHSsignmenl.assorramed, 
would  have  more  accuratelv  expressed  the  prop- 
oHilion  before  tbe  Federal  Supreme  Court  for 
decision.  In  Smitli  v.  "The  (Jliallenger,"  % 
Waah.  Terr.  447,  both  parlies  agreed  tbat  rule 
16  o(  the  Federal  Supreme  Court,  relating  to 
admlraltv  practice  In  tbe  Federal  courta,  waa 
applit^nble  to  a  caee  In  territorial  courts,  tba 
only  difference  between  them  being  aa  to  tha 
construction  of  tbat  rule. 

But,  even  If  we  should  agree  wltb  oounsd 
that  tlie  appeal  to  tbe  territorial  aopieme  court 
in  the  admiralty  ease  waa  goyerncd  by  the 
statntea  of  tbe  United  States,  ao  far  as  ap- 
plicable, we  could  not  aascnt  to  bis  view  that 
at  the  time  such  appeal  waa  taken  there  was 
any  Federal  legislation  relating  to  appeals  front 
Federal  dlsiricl  lo  Federal  circuit  courts  in  ad- 
miralty cases,  aside  from  tbe  aiatute  giving  Ibn 
right  to  sppeaL    Bar.  Stat.  6  Ul.    Aa  tbla 
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D  orlglnallY  lUmd,  ft  prorlded  tbat  such 
_  _Ii  ifaould  be  goTenied  by  tbe  nJei,  reg- 
nlatloiii,  and  leitilctloiu  relating  to  proceed- 


appeali  ■ 


mgi  on  writs  of  error.  While  Uie  statute  re- 
molaed  In  tbb  foTin,  (here  coald  be  little  doubt 
aboat  appeal*  to  the  Federal  circuit  court,  in 
Bdmlralt;  prooeeding*  on  the  inataoce  side  of 
the  court,  belag  ^vemed  by  the  Htatutes  of 
the  United  Stales  reUting  to  proceedings  on 
■writs  of  error.  See  Wilton  t.  BeU  {,"  Tht  Lot- 
tawariTuf'),  87  U.  8.  SO  Wall.  201,  23  L.  ed. 
2B0;  BagftTa  v.  QHfflth,  Fed.  Cm.  No.  0,268. 
Mr.  CooKlIng  baaea  bis  ciitlciiin  of  Justice 
Stoir'smllng  to  the  contrary  on  that  language 
of  the  Btatui«  whiob  bad  been  dropped  tbero- 
from  before  tlie  appeal  to  the  supreme  court  of 
the  territory  of  Dakota  was  taken  iu  Thi  Eetvpm 
Date.  3  Conkllng, Admiralty,  ■a<p.?e6et*fq.  Un- 
der tbe  ilatnte  aa  It  theu  stood,  tbe  aulboritles 
cited,  which  construed  tbe  statute  as  it  origi- 
nally was  frsmed,  are  not  in  point.  There  is, 
howerer,  a  single  decision  in  faror  of  tbe  coun- 
sel's contentioa.  It  Is  Proadaite  Washington 
Iiu.  Go.  T.  Wager,  87  Fed.  Rep.  5B. ,  The  rea 
aoning'of  Judge  Wallace  does  not  conTioce  us 
that  he  la  rlghu  He  admits  that  his  construc- 
tlon  does  violence  to  the  language  of  the  stat- 
utes relating  to  the  subject.  He  finds  his 
strongest — SAd  practically  nls  only— argument 


tbe  circuit  court  in  admiralty  sa  well  as  !□  other 
cases.  The  inference  be  draw«  from  this  pro- 
Tislon,  that  It  ludlcat^B  that  Congress  coniid- 
ired  that  tbe  goTemment  wis  not  entitled  to 
inch  BD  exemption  as  a  matter  of  right,  is  a 
very  natural  Inference.  But  his  furtner  de- 
dnctlon  that  therefore  Congress  must,  by  prior 
legislstioD,  have  imposed  on  the  govern meu  I. 
aa  well  as  on  others,  tbe  duty  of  giving  secur- 
ity on  such  appeals,  is  not  necessarily  sound, 
Tne  obligation  to  give  security  on  appeal  was, 
aa  we  shall  show  later,  rec^^lzed  by  courts  of 
admirslty  long  before  the  Federal  goTernment 
wasestaolishal.  It  is  just  as  logical  a  concla- 
don  that  Congress  bad  this  practice  In  view, 
in  framing  tbe  provision  ezempiiug  the  gov- 
ernment  from  the  performance  of  this  obligv- 
don,  as  that  it  had  in  view  a  statutory  enact- 
ment on  the  subject.  Nay,  the  former  conctu- 
alon  is  much  more  reasonable  than  Ibe  latter, 
when  we  examine  tbe  terms  of  the  statutes 
from  which  tbe  purpoi-e  lo  regulate  proceed- 
ings on  appeal  to  tbe  Federal  circuit  court  in 
admiralty  cases  is,  by  Jud^e  Wallace,  estorlcd 
by  a  process  of  construction  which  does  vio- 
lence to  tbe  language  in  which  these  acts  are 
couched.  Section  1013of  tbeltevised  Statutes 
of  the  United  States  is,  to  our  minds,  a  signlfl- 
cant  provision,  and  it  occurs  lo  us  to  be  hostile 
to  the  views  of  Judge  Wallace.  It,  Id  terms, 
declares  that  the  rules,  regulations,  and  reslric 
tlons  applicable  to  cases  taken  lo  a  higbi.r 
court  on  writs  of  error  shall  govern  appeals  In 
admiralty  cases  la  only  prize  cases.  Cases  on 
tbe  instance  side  of  the  court  are  not  mentioned. 
In  The  Brantf>^d  Oily.  33  Fed,  Rep.  3^1, 
Judge  Brown  held  thnt  (here  wss  no  Federal 
statute  regulatlDg  the  matter  ol  security  on  ap- 
peals to  the  circuit  court  in  admiralty  cases, 
81  L.  R.  A. 


'  and  this  decision  we  regard  a*  aonnd.  It  la 
not  pretended  that  there  was  any  rule  of  the 
Federal  Bupreme  Court,  at  (be  time  TTu  BeUpm 
Ca»e  was  appealed,  wbicb  regulated  the  mi^ei 
of  security  on  appeals  to  tbe  circuit  court  In 
admiralty  cases.  Our  conclusion  therefore  la 
that  neither  tbe  territorial  statutes,  nor  Ibe  acts 
of  Congress,  nor  the  rules  of  the  Federal  Su- 
preme Court,  governed  Ibe  question  of  security 
on  appeal  lo  ibe  territorial  supreme  court  in 
The  BUipte  Cat».  We  also  bold  that,  even  if 
the  Biaiutea  and  rules  which  governed  appcAls 
to  the  Federal  drcull  court  in  such  caaesapi^Ied 
to  the  appeal  in  question,  still  there  was  do  stat- 
ute or  rule  regulating  this  matter  on  appeala  lo 
the  Federal  drcult  court. 

But  conceding  all  this  to  be  true,  counsel  for 
defendsnts  still  contends  that,  on  the  assump- 
tion Ibat  general  rules  of  admiralty  practics 
regulated  the  appesl  in  question,  the  instru- 
menl  sued  on  is  void  so  far  as  it  provides  thai 
the  ob1i);ora  shall  obey  any  order  which  the 
court  mieht  make  in  the  premises.  We  fully 
agree  with  him  that  If  the  appellants  in  tbat 
appeal  bad  an  absolute  legal  right  to  secure  a 
Slay  of  proceedings  by  appealing,  without  in- 
corporating in  the  bond  that  condition,  thei> 
Uiat  portion  of  tbe  bond  fs  without  considera- 
tion and  void,  unless  otber  circumstances  to  be 
referred  to  later  take  the  case  out  of  tbe  gen- 
eral rule  laid  down  and  applied.  Rimntie  v. 
Omaia  Bota  Co.  107  U.  B.  876,  27  L.  ed.  609. 
In  tbis  connection  we  muat  eipress  our  diaseni 
from  tbe  proposition  thai  writs  of  error  and 
appeals  operated  of  tbemselTca.  at  common 
law,  absolutely  to  stay  eiecuiion.  Counsel  for 
defendsnts  Insists  tbst  no  aiitbori^  to  require 
security  as  a  condillon  of  allowing  a  slay  ia 
ever  vested  iu  any  court  without  a  statute  lo 
that  effect,  and  that,  as  we  bold  that  there  is 
no  statute  relating  to  this  matter  in  admiralty 
cases,  the  bond  was  a  nullity.  This  U  not  a 
correct  Btalemenl  of  tbe  law.  There  has  al- 
wsvE  inhered  in  courts  of  law,  courisof  equity, 
and  courts  exercising  admiralty  jurisdiction, 
power  to  require  security  to  be  given  aa  a  con- 
dillon of  slaying  ezeouttoo.  It  is  true  that  at 
common  Isw  a  writ  of  error  operated  in  the 
first  instance  as  a  supersedeas.  But  the  court 
from  which  the  appeal  was  taken  had  power. 
In  its  discretion,  to  allow  tbe  successful  party 
to  enforce  his  judgment  despite  an  appeal,  and 
tbe  same  power  was  vested  in  the  tiibnnal  to 
which  the  appeal  was  taken.  Mextonaier  v. 
Kaumnn.  8  Johns.  Ch,  68;  BradiceU  v.  ffewts, 
1  Johns.  Cb.  82S:  Breweier  v.  Cwen,  55  Coon. 
153;  AUen  v.  Hopper.  24  N.  J.  L.  5H,  015; 
EntwitUe  v.  Shepherd,  8  T.  R.  78;  Kemptani 
V,  MaeavUs,  4  T.  R  486.  This  power  lo  per- 
mit execulions  to  be  issued  notwilbstandiDgaa 
appeal  necessarily  included  the  lesser  power  to 
require  tbe  appellant  lo  give  security  to  obtain 
a  stay  pending  the  appeal.  The  statutes  in 
England  referred  to  by  Mr.  Justice  Bradley  in 
Eounteev,  Omaha  Bold  Go.  ttipra,  ■wre  pasaed 
to  give  the  respondent  an  absolute  right  to  that 
which  at  common  law  he  could  only  pray  for 
as  a  favor  to  be  granted  or  withheld  in  the  dis- 
cretion of  the  court.  When  we  turn  toappeah 
In  equity  esses,  we  find  that  except  during  the 
struggle  uf  tbe  bouse  of  lords  to  maintain  its 
Jurisdiction  to  review  cases  In  chancery  on  ap- 
:  peal,  when  the  rights  ot  litigants  were  lost 
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peal.  Bo  long  as  U>e  juriBdiction 
of  )OTda  WM  chiUenied,  Uurf  body  deemed 
enrj  (Up  taken  In  iSe  case,  bowever  ■Uebl, 
n  a  denial  of  Its  antbotitj ;  and  accordingly  It 
aibitraill;  beld  that  uotbing  could  be  done  In 
the  lowei  court  after  appeal,  bowever  foreign 
It  migbt  be  to  tbe  brancb  of  the  case  which 
wu  carried  ap.  As  soon  as  Its  Jurisdiction 
vts  generallr  recognized.  It  began  to  abate,  iU 
DOW  no  longer  ambition  Iniplred  preteDsloDS, 
tod  In  1772  it  was  held  that  tbe  atay  did  not 
extend  beyond  that  portion  of  the  case  wblcb 
WIS  remored  to  tbe  booae  of  lords  hj  tbe  ap- 
pnl.  Finally,  In  18U7,  It  dedared,  by  reaolu- 
Hhii,  that  e*en  Ibis  doctrine,  wfalcb  had  lit 
origin  in  Utter  contentions  for  judicial  power. 
Id  wblcb  tbe  Interests  of  the  suitor  were  lost 
■ighi  of,  bad  for  a  long  Ume  prefloos  thereto 
reased  to  be  followed,  bat  that,  od  tbe  coo- 
tniy,  an  appeal,  of  Itself,  did  not  operave  as  a 
>ti7,— the  appellant  being  required  to  apply  to 
rhincery  to  secare  a  stay,  wblch  could  refuse 
it  or  allow  it  on  such  terms  ai  tbe  courts  mlfcht 
pmoibe,  Tbeactionof  tbe  chaDoeDor  io  this 
legiid  seema  to  bave  bean  subject  to  tbe  ni- 
pnrision  ot  tbe  sppellate  court.  Bart  t.  Ai- 
mif.  3  Paige,  S81;  J/<M«0nnter  t.  Eauman.i 
Jobaa.  Ch.  M;  Burice  v.  Broteru,  IG  Vea.  Jr. 
VU,  note;  WiUan  t.  Wtllan,  16  Ves.  Jr.  316: 
fPajr  T.  Fog.  18  Ves.  Jr.  403;  Monkhimm  v. 
Bed/erd,  17  Vea.  Jr.  880;  2  Dan.  Ch.  Pr.  1467. 
Except  as  cbaaged  by  statute,  thli  ba*  been 
ibt  Uw  In  England  for  upwards  of  a  century, 
lo  Ibis  country  some  of  the  courts  haTe  fol- 
lowed tbe  English  practice,  while  others  have 
held  that  an  appeal  in  an  eqaity  case  stays,  in 
the  first  lustBDce,  tbe  order  or  decree  appealed 
(rom,  but  that  tbe  chancellor  or  ttte  appellate 
court  may  allow  the  snccesstnl  litigant  lo  en- 
force the  decree  or  order  despite  the  appeal. 
MatBimier  r.  Kautnan,  tupra;  Rifgt  *.  Mvr- 
mf.  8  Johna.  Ch.  ItW;  Bradvia  t.  Wttkt,  1 
MtM.  Ch.  825:  Orten  v.  Winter.  1  Johns.  Cb. 
TJ:  Hart  v,  Albanf,  tupra;  BdteTuk  \.  Con- 
mr.  IS  N.  J.  Bq.  81;  Riehle  v.  Heuling*.  88 
N.  J.  Eq.  88;  Fttr  j.  Gookfroa,  14  N.  J.  Bq, 
an-SSS;  KimbiM  T.  Aleorn.^'mm.  149;  Q»k 
T.  Dickerton,  I  Doer,  Ml.  This  power  to  per- 
mit the  Buccesaful  suitor  to  enforce  the  decree 
tending  an  appeal  incliules  Uie  leaser  power  of 
nqutring  tbe  appellsot  lo  gi*e  security,  as  a 
coodlilon  of  withholding  eiecutlon  while  the 
appeal  ii  pendlnir.  In  Beveral  of  tbe  English 
cuet  tbe  appellant  was  required  to  pay  Into 
mart  tbe  money  which  tbe  decree  adiudged 
tbubemuHt  paT.tobeinTesled  for  tbe  benefit 
cf  tbe  person  finally  adjudged  entitled  to  IL 
nifaa  T.  WiUan,  and  MonQumtK  v.  Btdford, 
nfm.  This  waa  ordered  to  be  done  In  liiggi 
\  Murrag.  tupra,  also.  It  cannot  be  ques- 
tioDed  ibat  In  these  rases  the  court  could  usTe 
nqaired  a  bond,  instead  of  the  payment  of  the 
■MieT  Into  court.  Indeed,  in  niffgi  t.  Murrau 
tiM  tppcllanl  was  giren  an  option  to  furnish 
■cenrlty.  Instead  of  bringing  the  money  into 
cmrt.    See  also  Oook  v.  Dieksrton.  tupra. 

With  respect  to  appeals  in  admiralty  cases, 
eniiiKl  contends  that  there  la.  In  the  absence 
el  mne  itatutory  chance  in  the  practice,  no 
ndi  thing  aa  a  stay  of  proceedings,  for  the 
WLR. 


KMWoo  that  tbe  ai^eal.  of  llseU,  annals  tbe  de- 
ci«B  appealed  from,  tbns  leaTlnj|  ooibing  to 
beenforaedpendlnglbe appeal.  Undoubledlj, 
It  baa  bera  many  tlmea  asserted  by  the  conrta 
Uuil  tbe  caae  la  to  be  heard  dt  tuna  on  tbe  ap- 
peal,—a>  though  no  decree  bad  been  rendered. 
'~  In  Bome  of  the  cases  ereo  stronger  Iso- 
«  la  need.  Teabm  v.  United  Slatei,  » 
S  Cranch,  381, 8  L.  ed.  101;  JTui  OolUetor, 
IV  U.  8.  6  Wheat  101,  0  L.  ed.  £80;  Unittd 
~-     •  T.  Preiton,  28  D.  8.  8  Pat  57.  7  L.  ed. 

.  .  Tkt  LueaU  V.  BetpoMi  {"The  ZwtUO.  86 
n.  a  19  Wall.  78,  SS  L  ed.  64;  PvnhaO^  v. 
Doom,  8  U.  S.  8  Dall.  54,  1  L.  ed.  e07.  But 
u  was  aald  by  Judge  Benedict  In  Dtitehtr  t. 

WeodAua.  Fed.  Cas.  No.  4.SIM,  there  was  no 
question  before  the  court  aa  to  the  right  of  tbe 
respondent  to  enforce  a  decree  after  appeal,  no 


despite  ai 

affected  for  tbe  purpose  of  enrordng  tt  \ 
ing  the  appeal,  should  no  security  be  given. 
' '  In  determining  this  case,  it  la  not  necessary 
to  BBy  whether,  under  some  circumatances,  a 
decree  in  admiralty,  madeby  tbe  district  court, 
nnot  remain  (ddtect  after  an  appeal  Is  taken 
-.  tbe  circuit  court  It  wotild  seem  that  such 
may  be  the  caae  where  an  appeal  la  taken, 
but  DO  bond  for  damages  on  appeal  Is  given. 
Under  such  drcumataocea,  Ibe  failut*  of  tbe 
appellant  lo  give  a  bond  fcr  damagea  would 
seem  to  change  the  aspect  of  tbe  case,  and  rei  • 
der  It  thereaflera  proceeding  to  obi  alD  a  decree 
of  restitution,  and  the  numerous  casex  hereto- 
fore determined,  both  In  the  circuit  court  and 
the  Supreme  Court  of  the  VDited  Blaes,  do 
not  appear  to  me  la  furolBh  aulhority  tor  de- 
termining that,  after  au  appeal  without  se- 
curity for  damages  od  tbe  appeal,  no  effect 
whaterer  can  be  given  to  tbe  declsloD  of  tbe 
district  court  The  iceneral  language  of  these 
decisions  can  only  be  underalood  by  refer- 
ring to  the  podtloD  of  the  caees  then  un- 
der consideration,  which  were  not  cases  of  ap- 
peal without  tecurity."  That  an  appeal  did 
not,  of  Itself,  prevent  an  enforcement  of  a  de- 
cree In  admiralty,  and  that  for  that  purpose  it 
would  be  regarded  as  a  subsisting  decree, 
would  seem  to  follow  from  tbe  language  of 
Gierke,  Praila  &  C.  Adm.:  "If  the  pany 
agalnat  whom  aenlence  waa  passed  shall  nave 
appealed  at  tbe  time  of  delivering  the  sentence, 
and  a  term  have  been  assigned  for  prosecut- 
ing the  aame,  and  a  certificate  of  tbe  piosccn> 
tioo  of  tbe  aame,  and  In  tbe  Interim  the  Judge 
baa  not  been  prohibited  from  further  proceed- 
inga,  tbe  proctor  who  obtained  the  aenlence 
ourbt  to  pray  that  the  adverae  party  sbould  be 
called  upon  to  show  catiae  whyseDienceofei- 
ecullon  ahould  not  be  ordered,  and  the  cost  be 
taxed."    (How  could  the  court  proceed,  if  tbe 


ipeal,  of   llself.    annulled    the  JudgmcntT) 

Itle  61.    See  page  110  of  Hall's  Practice  and 

Juriadictlon  at  Courta  of  Admiralty,  where 


tbls  title  is  found  translated.  In  this  country 
atay  bonds  have  been  given,  and  ttelr  npcea- 
ally,  as  a  condition  precedent  lo  a  supersedeas, 
have  been  recognized  in  many  cases.  Some 
of  these  cases  ere  referred  to  in  the  original 
opinion.  In  our  view,  these  bonds  were  not 
required  to  be  given  by  any  act  of  Congreai, 
but  only  by  general  prindples  of  admiralty 
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away  by  ibe  app«a).  But  nbelber  an  appeal 
in  Admirally  caHfH  left  the  decree  standing  lor 
tbe  purpose  of  enforcemeDt,  and  Kcuiilv  bud 
to  be  fslveo  to  obtaina  staj.or  wbetber  tbe  ap 
peel  was  not  perfec  ed  bo  aa  to  auDul  the  de- 
cree unlll  proper  KCurUy  bad  been  ^ri-o,  la 
not  very  ImpoTtaDl,  tor  it  cannot  be  denied 
ibat  on  appeH]  in  admiralty  caws  tbe  appellant 
VH*  rerjiiliTd  (o  g(?e  aecuTJIy.  "If  tbe  plain- 
tiff in  Ibe  tirst  iniiance  shnll  appeal,  he  is  not 
allonid  to  file  a  libel  until  he  bas  put  io  fide 
jiissorv  KC  irlly  to  prosecute  tbe  cause,  to  pay 
Ibe  costs,  lo  submit  U>  tbe  Jiidtiment,  and  to 
conOrm  ibe  act  of  bis  procior,"  Gierke, 
PrHxis  S.  C.  Adm.  Ulle  GO.  Sec  h1»o  Browce. 
Civil  &  Admiralty  Law,  487;  Dunlan,  Ad- 
miralty Practice,  883;  Tfta  Branlford  City,  88 
Fed   Rep.  aai-328. 

We  seroe  wlib  counsel  for  defendants  that 
tbe  plaiuiiff  or  Ubdant,  when  he  was  tbe  li 
belant,  naa  ordinarily  not  required  to  give  «e- 
cunly  to  pny  or  ol)ey  any  Judtrmcnt  wbich 
might  be  rendered  In  Ibe  case,  brcnuse  as  a 
rule  he  wae  not  in  posspssion  of  unylliinc  be- 
long rglo  bis  auluKonibt  whicb  cuuld  be 
awHrdi'd  him  by  1  be  decree  of  tbecourl.  Gen- 
erally  Bpeskine,  llie  utmost  extent  of  his  lia 
bitily  under  the  English  practice  was  for  cn-'ta, 
sml  liiastipulatinn  tor  costs  coveri'd  Ibis  lia- 
bility. Bui  the  situation  of  tbe  pnrlits  in  The 
Eclipm  Cant,  si  tht  time  Ibe  appeal  naa  taken. 
waa  peruVlar.  Tbe  vessel  was  io  the  actual 
posses-ion  of  Ibe  appeilHnlH.  and  Ibis  fact  ap 

?eured  upon  tlie  fac«  of  tbe  record  in  the  cnsa 
'ije  appellnntB  desired  to  relainsucb  possession 
penilini^  the  appeal.  Tbe  suretiis  must  be 
deemeil  to  have  knowledge  of  the  fact  that  ap- 
pellants were  In  possession,  for  It  was  part  of 
tbe  record  in  Ibe  case  in  wbicb  (b;  bond  was 
given.     A  nd  they  must  also  be  repirded  as  he- 


v  of'Ihe  Judgment  appealed  from.  If  true, 
Bhow  thai  it  was  aucb  a  judgment  that  a  stay 
of  execution  on  it  would  leave  ibe  appellania  In 
posse)iGtoa  of  tlie  property  pending  Ibe  appi'al. 
The  Bureileawere  therefore  plainly  apprised  of 
Ibe  purpnEc  of  ibe  appelknta  to  secure  by 
means  of  thnt  bond  the  risbt  lo  remain  in  pos- 
sesion of  tbe  lK>at  pending  Ibe  appeal;  aud 
tbe  large  penalty  named  in  Ibe  bond  was  an- 
other circumstance  wbicb  made  it  obvlona  Ibnt 
the  bond  was  given  to  enable  ibe  appellants  to 
ho'd  Ibe  vessel  until  flnal  derision  on  appeal  thus 
leaving  very  valuable  property  which  ihe  de- 
cree awarded  to  the  claiiqant  In  their  hands  at 
bis  risk,  making  II  necessary  that  be  should  be 
secured.  The  bood  Was  in  Ibe  nature  of  a  stip- 
ulation tor  value.  BulcoUDSel  for  defendants 
urges  that  it  cannot  be  regarded  asbavingbeen 
given  for  any  aucb  purpose,  fortbe  reason  that 
tbe  complaint,  In  terms,  avere  tbal  It  \ras 
given  lo  stay  execution.  But  Ihia  allecation 
ot  the  complaint  must  be  construed  in  ihe 
light  of  tbe  other  facia  set  forth  in  tbat  plead- 
logi  and,  when  ao  Interpreted,  It  la  manifest 
tbal  It  Is  an  avermect  ot  tbe  ultimate  pui  p  ise 
for  wbicb  Ihe  bond  was  given,  namely,  lo  en- 
able Ibe  appellauu  to  reUln  puBsesalon  o  f  the 
nUR.  A. 


Teasel  pending  the  appeal.  To  |rive  a  bond  t» 
>iay  eKeciitlon  of  a  tudgmept  which  thoM  fdr- 
Ing  II  construe  ai  a  judgment  reifuiilng  the  ap- 
pellanla  lo  deliver  propeny.  of  which  they  iiad 
acinal  posseaslon,  tolbei'aaccessfiiladveraar;. 
Is,  In  its  ultimate  anaiysii,  10  give  a  bond  to 
enable  aucb  appellanta  to  bold  poases'lon  ot 
such  property  pending  the  appeal.  We  are 
therefore  clear  that  tbe  sureties  executed  ibia 
bond  with  full  knowledge  tbat  i>  would  be  used 
by  the  appellants  for  the  purpcec  of  enabling 
Ibem  to  keep  poKScssioD  of  tbe  vessel.      When 


bavingserved  tlie  purpose  which  nil  Ibeoliltf-or 
Inleiided  it  should  serve.  Whether  the  li- 
belant In  a  possessory  action  Is  ever  enliiled  to 
po3Fe«slon  on  giving  a  slipulation  for  value,  or 
whether  he  may  secure  possenKlon  In  Ibis  way 
after  decree  in  favor  of  the  claimant,  even  as- 
suming that  he  may  do  so  before  Bnal  Judp- 
menl,  It  \n  not  oecessuT^  to  inquire.  8;l  Am.  A 
Eng.  Enc.  Law,  p.  57S.  No  Biatule  or  rule  of 
law  declares  the  bimd  in  que-tion  void;  and 
therefore,  even  though  Ihe  claiuianl  was  uot 
bound  to  allow  Ibe  lilKlantsto  retiiio  posiiea- 
aion  after  Ihe  giving  ot  Ibis  bond,  atill,  as  ha 
did  in  fact  iiermli  Ihemloremiiiniup-'saession 
on  Ibesirengib  of  tbe  bond,  ihe  l>iiid  fa  viilid 
in  all  Its  provisions,  as  a  common -law  bond, 
for  the  reasons  set  forth  In  the  original  opin- 
ion. Nor  do  we,  by  rtaching  the  coucluaion 
ihiit  Ibe  bond  wa^  in  tbe  nsiure  of  a  silpula- 
lion  for  value,  bring  tbe  cane  within  the  rules 
staled  in  Ihe  main  opinion — that  exclusive 
cognizance  of  proceedings  to  enlorce  hlipula- 
lions  (or  value  Is  vestt-d  in  the  Federal  couit 
silliog  as  admirally  courts.  The  rcasoni  for 
that  rule  do  not  apply  lo  stipiilatinna  for  value 
given  in  possc'  b'tv  aetions.  They  are  not  sub- 
Btitiites  forlhc  original  r«,  bul  are  mere  se- 
rurllles-  Nor  is  it  true  that  tbe  only  judg- 
ment which  can  be  enforced  aceordiug  to  iu 
terms  in  a  poRsesMiry  action,  where  a  Mipula- 
tion  for  value  bus  been  given,  is  n  judgment 
against  tbe  sliptilalors  for  value.  Judgment  is 
rendered  for  Ibe  delivery  of  piisseesion  -     ■'  - 


BUCcessCul  parly,  and  ia  enforred  a<'Cording  to 
its  terms.even  If  tbe  property  is  In  the  possession 
ot  Ihe  defeated  suiior.     Were  this  not  so,  Iba 


right  to  maintain  a  possessory  action  ii 
mirallj-  would,  in  most  rasi-a,  be  iiius  Ty.  If 
the  clalman:,  by  giving  a  sltpulalion  for  value. 
could  defeat  tl,>  rigblof  the  libelant  to  recover 

C session  of  his  property,  the  word  ot  prom- 
of  Ihe  admiralty  law  that  possession  of 
property  might  be  recovered  in  admirally 
courts  would  be  kept  only  lo  Ibe  ear,  and 
broken  to  ibe  hope.  On  principle,  it  must  ba 
the  rule  tbnt  In  possesnory  acllons  Ihe  original 
Tt»  can  tie  seized  under  the  iiidgmeDt,  and  de- 
livered to  Ihe  successful  suitor.  The  J'An,  2 
Hagg.  Adm.  Rep.  305-817;  The  "Blite  Cor- 
niiK,"  2  Spinka,  Eccl.  <&  Adm.  Rep.  84;  •'TJit 
Gran  Para."  83  U.  8.  10  Wheat.  4»7,  6  L.  ed. 
87S.  A  stipulation  tor  value,  fn  aucb  an  ac- 
tion, la  therefore  not  a  subi>tituled  ra,  but  in 
tbe  nature  of  secur!t?  for  the  properly,  aa  In 
replevin  actions,  fbe  conn  can  render  a 
jiirtgmeul  for  ibe  delivery  of  tbe  re»,  which  It 
will  enforce  according  to  ila  terms.  There- 
fore the  reasons  for  ihe  rale  that  ezclualve  t» 
rlsdlction  of  proceadinga  to  enforce  atipul* 


BsAicnrAim  t.  Jomsu. 


Ml 


tloDt  for  Tihie  li  Teatod  fn  tin  eovrt  In  whtcli 
It  wu  given  do  not  spplj  to  BtlpuUtloDB  ^Ten 
in  poMOtory  aclloni,  and  it  follow!  that  ibtj 
BIT  be  enforced  In  otlier  tribunal*. 

FidhIIv,  it  la  nld  tbat  tbfre  has  been  no 
breacb  ol  tbe  conditlnn  of  the  bond  to  obey 
tnj  order  the  appellate  court  migbt  make,  for 
tbe  reuno  iliai  no  order  requiring  anjtliliii; 
to  be  done  bat  in  fact  ever  been  made  b;  tbat 
court.  It  ia  urged  Ibat  a  JuditmeDt  of  afflrm- 
■Dce  ii  not,  eitbrr  Id  terms  or  In  legal  efftct, 
•o  order  rfquliinft  ibe  deliver;  of  Ibe  vewel  to 
tlieclalmanL  la  tbia  connMitloii  tbe  case  of 
Tit  L'lenOet.  Bfpau  VT/ui  LueHle"),  M  V. 
fi.  IS  Wall  78.  Sa  L.  ed.  64.  is  cited.  TbU 
mficlT  bolds  that  a  jndgmenl  of  afflrmanoe  io 
tbe  rircott  court  is  aol  a  floal  }ud{Fn>eot.  from 
wbirh  an  appeal  will  lie  to  Ibe  Federal  Bu- 
pieme  Court  Tbe  ground  of  tbis  deciston  la 
that  the  cirrolt  court  sbouM  rendi  r  «a  eDllnl]' 
new  Judgrnent,  for  tbe  reason  Ibat  tbe  amount 
of  Ibe  judftuieiit  should  not  be  left  to  be  as- 
cenained  by  ao  examioatloii  of  Ibe  recorda  of 
Ukollicr  court.  But  la  The  Belip»e  Ca»e  it  was 
lot  necessary  to  eiamloe  tbe  records  of  Ibe  dis- 
trict court  to  ascertain  Just  what  Ibe  Judgment 
of  IheauprciDecoiut  was.  Tbeoriglnal  decree, 
or  I  copy  of  <t,«sAaiiioa(t  iberecordstJf  ibesu- 
prenif  court  in  tlte  case,  and  Ibat  showed  Ibat 
the  votrei  was  lo  be  delivered  to  Ihe  claimant. 


ipreme  o  _  

that  the  veaset  be  delivered  to  tbe  rtalmant. 
All  tbIs  would  be  sbowa  by  tbe  records  of  tba 
rnpreme  court.  It  would  not  ]»  neceasary  to 
look  IO  any  other  record  to  dswrmine  the  ex- 
act nature  of  the  Judgment  of  tbat  court. 
While,  perbapa,  for  Ibe  purposes  of  an  appeal, 
the  JudinDeQl  of  affirmance  mlffbt  not  have 
been  Bufflcient  to  sustain  an  appeal.  It  was  a 
Burtlcient  order  of  tbe  supreme  conrt  for  tbe 
delivery  uf  the  vessel  to  constitute  a  breacb  of 
th«  bond.  Indeed,  tbe  federal  tjupreme  Court 
tOi>k  Jurisdiction  of  the  case  on  appeal  from 
such  iudgmeat,  and  have  thus  treated  It  aa  a 
sufficient,  flnal  Judgment  in  the  caae.  Bea 
v.  n»  Bdipm  {-^The  fiUt/W).  1S3  U.  S.  090. 
84  Lk  ed.  S6B,  How  a  new  itiitgment  could 
now  be  entered,  after  an  affirmance  of  tbia 
Judgment  by  tbe  Federal  Supreme  Court,  we 
are  unable  to  see;  and.  if  counsel's  oontenllon 
be  cound,  there  oould  never  be  any  recovery  In 
this  case,  because  tbe  Judgment  of  the  terri- 
torial supteme  court  did  not,  in  terms,  order 
that  the  vessel  be  delivered  to  Ihe  claimant, 
although.  In  legal  elfeot.  It  waa  jusi  such  a 
JudgmenL  Tbt  apfHoatumfor  a  rt/ttating  i» 
litiiitd. 

WaUIn.  J.: 

I  ooncuT  to  the  foregoing  oplnton,  fn  so  tu 
ai  it  d«i>lei  the  appUcatlon  loi »  rataearing. 


umO  SUFREUE  COURT. 


Wnilam  SALZUAK. 
(BOUoSLisw 

*A  tmOromA  eomp«i>7  la  nad«r  iMUgm- 
tloB  to  glv  aocta  vmrm  t 
*Headaote  br  tba  Conn. 


wbo  b*eomM  aiek  on  it*  ferain  aa  la  lurir 

piauOoatUe,  wlUi  the  raoUltlM  at  band.  irltlHMit 
tberebr  undulj  delorinv  Ita  ti«ln,  or  unraasoib 
atilf  Interrrrina  wltbtlis  aaEaCyaiMl  oumlunof 
tta  other  pMMnacn. 


ERROR  to  tba  Circuit  Court  tor  Willlami 
Couniy  lo  review  a  Judgment  alUroilog  a 
Jiidgwi-nt  of  the  Court  of  Common  Pleas  in  fa- 
vor of  plalotifF  in  ao  action  brought  to  recover 


HOKa^-SutV  of  atrrltr  l     . .  .  _ 

The  caaes  are  very  few  In  which  tlie  ooiirta  have 
tadtoooDBiaer  ihequcaUon  ot  cfaedutr  of  a  ceT> 
rterToa  peaBeaaer  laken  111  during  th^  joumer. 
TlMieareaeveralcaBealowhlob  thaqufatioDoftba 
MrrWr^  dutfio  raetJve  and  tianaport  asfok  i 
m  *Dd  or  tbe  eare  It  moatidve  him. ' 
<til«Tnl.  and  la  some  of  tb 
wnsd  tn  tbeir  full  eztrat,  would 
■hlM  tue  carrier  owe*  a  pancnger  wlx 
Mliliirlng  the  Jouroer  v«t  allahl,  Bui 
•tteanoti  of  theoouTta  baa  been  oalled  to  the  dtr 
Umtinj  li  tMS  bean  seoscallr  admllied  that  there 
li  axire  ground  for  active  oars  when  tbe  llluen 
woKadartaff  ihejaame;  than  when  the  yamraatt 
kSa  when  the  J»u mar  bealns. 

In  a  MiMWIiipl  oaaa  tb>  ooort  hoMi  that  a  oon- 
Aicinr  ii  not  iHiund  lo  arouse  a  panenaer  when  tia 
itHbea  bta  rieetinHikm  it  be  wa*  sloli  wheo  lie  em. 
latkM.  The  emirt  sar*:  "One  too  aick  or  from 
nrcaoaennt  aliietndoastniTelersuMiBlljrdo  In 
Ma  running  to  tbeiaage  lo  iDmunsUBlna  for  tba 
tlUiLA. 


publlo,  should  avoid  tham  0 
aaslsi  anoe  oecessarr  to  enat>la  them  u 
what  li  required  of  pasmnjiers  oeneraLly." 
Uw  oourt  further  aarK  "Whether  sudden  lllaeaa 
oooumoK  to  one  OD  board  a  train  after  rdIiik  upon 
It.  and  made  known  lotbeooDduotor,  would  oreata 
auofa  an  emenreoer  as  to  Impcee  tbe  dutr  on  him 
to  irlve  suob  passeaier  needed  attention  and  varr 
the  ooune  of  dnllnir  with  passenmi*.  Is  purponir 
left  an  open  qiiestttKi  to  be  di-oided  wheo  <t  arlaea.*' 
BevMr  v.  Vloksbura  JdCtLOObH  Ulsa.8,<SAm. 
Bap.  71. 

Bo.  la  New  Orleana,  J,  ft  Q.  N,  B.  Go.  v.  atatham, 
«  Itlm.  ttn,  S7  Am.  Deii.  4TB.  In  wbicb  the  oouit 
ears  that  r«1ln>ad  Mr*  are  not  traveling  hospltala, 
nor  tbetr  employees  nurae*.  and  ihat  no  duly  rata 
on  tbe  conduoior  lo  help  paaaenaerB.  It  ajiprared 
that  the  pasaenicer  whs  ill  when  be  embarked  and 
was  plain!  on  bonril  by  fneods.  ai.il  tbe  court  beld 
tbit  ondpr  aiioh  cIroumstaniMe  he  mint  provlile  at- 
lendlnla  tn  aaalM  bim  In  dwemherklnK. 
that  hHve  ai 

duty  of  tba 


Ohio  Bqfbuu  Uoust. 


duaagMfbrporKnallaJtirfM  allied  to  bam 
iMoltad  from  dofflndanfa   negllgeim.     JtJ- 


Urn  Saliiiun  leBidod   In  Biran,  WlUlama 


went  on  an  excuralon  train  to  Toledo,  la 
couipanj  with  a  numbfir  of  bis  brotber  Odd 
Fellows  and  [heir  wires,  to  utteod  the  dedi- 
cation of  tba  Odd  Feilowe'  Temple  at  the 
latter  place.  At  the  codcIusIdd  of  Uw  cerS' 
noaiea  In  the  evening,  he,  wltb  some  of  bfe 
friends,  Tlslted  some  of  his  acquaintance* 
around  the  city  until  ftbout  nine  o'clock, 
when  he  went  to  the  Dnioa  hotel,  and  thence 
with  hti  wife,  aboat  eloTen  o'eloob,  to  the 
Union  passenger  station  to  take  the  train 

The  paaseogor  train  was  a  special  cme  made 
up  on  purpose  to  carry  the  escursloeists  tj) 
their  homes,  and  consisted  of  a  locomotiTO 
and  four  pasaenger  coacbes,  all  proper];  con- 
nected together  contiuuouslj'  one  after  the 
other,  properly  warmed  and  lighted,  and 
whioh  offered  ample  and  abundant  conven- 
ience and  accominodBtloD  for  the  carriage  of 
the  plaintiff  and  his  wife,  and  all  the  pae- 


aengfera  taking  paasajte  upon  said  train. 
After  the  train  had  pulled  out  of  tbe 
tlon,  but  before  proceeding  on  its  way.  there 


had  been  placed  and  attocbedtotherearofBald 
train,  as  a  protection  and  guard  to  said  train, 
and  for  the  sole  use  of  the  train  men.  a  ca- 
boose car.  provided  with  all  the  tools,  lan- 
•  t^rns.  and  Implements  for  an  emergency. 
The  olatfonn  of  tbe  caboose  was  several  in- 
ches lower  than  the  platform  of  the  passcager 


coach,  and  the  space  between  the  two  plat- 
famu  was  from  la  to  10  inches. 

Salzmanand  his  wife  had  taken  sefttt  in  tba 
rear  passenger  coach,  and  the  train  proceeded 
OD  its  way.  It  had  not  gone  far  before  a  man 
by  the  name  of  Charles  Bbawley,  a  brother 
OAA  Fellow,  and  wbo  occupied  the  seat  Im- 
mediately in  front  of  Balxman,  was  taken  sick 
and  was  suffering  great  pain,  occasioned  from 
scrotal  hernia. 

Some  of  the  friends  of  the  aick  man  sent  for 
Hr.  Wm.  Darby,  a  friend  of  tbe  sick  man, 
who  Id  turn  went  ftir  Dr.  Rotset,  also  on  tin 
train.  The  doctor  attended  Hr.  Bhawley,  but 
was  unable  to  reduce  the  hernia  in  tbe  Mat 
where  the  sick  man  waa.  HesatdltwasneMa- 
sary  to  And  some  place  where  the  man  could 
be  put  on  his  back,  and  hie  lower  olothes  re- 
moved. The  paaarager  car  was  filled  prfn- 
clpally  with  ladles,  and  that  was  not  a  proper 
Diace  to  expose  hla  person. 

Thereupon  Hr.  Darhy  went  for  conductor 
Covert  and  told  him  the  trouble,  and  asked 
him  If  there  was  not  some  place  on  the  train 
whsre  they  could  take  tbe  man  and  lay  him 
OB  his  back.  Conductor  Covert  said  Chore 
was  a  caboose  at  the  rear  of  the  train,  having 
seats  at  the  side,  and  alsoa  cot  where  they 
could  take  tbe  man  when  tbe  train  stopped  at 
tbe  next  station. 

Hr.  Darby  went  back  into  the  caboose  to 
■ee  and  arrange  for  Mr.  Shawlev'a  coming. 
The  conductor  Informed  his  rear  brakeman  of 
the  trouble,  and  that  when  the  train  arrived 
At  the  next  station,  tbe  man  would  be  moved 
back  into  the  caboose,  and  to  look  after  and 
attend  to  same,  and  not  to  give  any  slsnal  to 
start  the  train  until  everjuiing  w'aa  well. 

As  tbe  train  began  to  alow  down  for  Um 
next  station,  four  persons,  cis.:    Dr.  Rotael, 


oarrter  la  tlie  protection  of  other  psnatiiTen  than 
Id  tbe  oare  of  tbe  one  who  la  111. 

Id  Ttaunton  v.  Union  F.  B.  Oo.  4  DtU.  an,  tbere 
ll  a  (Itccufn  that  tbe  oarrler  ta  not  bound  lo  carry 
passeosen  Infected  with  oontadnus  dlaeasei  to  the 
danger  of  ollwr  poMcngen.  But  that  remark  ai>- 
plles  iDOTe  to  the  receiving  of  tbem  aa  panenitere 
Id  tbe  Bret  loaianoe  than  to  tlie  proper  dtaooaalot 
tbem  arurtbej  have  been  received.  Aod  thesBme 
la  true  or  the  d<cluin  la  Pearaon  v.  I>uaDp.  71  U.  S. 
1  W.11.  806,  la  L.  ed.  «7,  where  the 


Bltboug 


>er];  refuse  CD  tiaoB- 


□  It  oannot  expel  Mm  after  hav. 
InB  admitted  him  aa  a  passenger  aod  reoelved  bla 
fare  uoleas  be  mlabebsvea  during:  the  Jouroer. 

But  It  baabeoo  held  that  It  !a  thadutjof  tbeem- 
ploreeeof  tbe  train  to  restrain  a  man  attacked  wfth 
deUrlumtreineiiBsottaRthe»llI  nothsrm  tbe  other 
paasengera.  KIdjt  v.  Ohio  A  M.  B.  Co.  a  Ted.  Bep. 
4ia. 

So.  In  Lemont  v.  WaahtDgcoD  ft  O.  B.  Oo.  1 
Heohey.  180.  IT  Am.  Bep.  S8S.  a  paaseDger  with  pa- 
ralf  sla  «aa  placed  on  board  aatreet  oar  and  durloB 
tbe  Journey  he  acted  in  auch  a  manner  that  the 
oonduQtor  thought  he  vaa  drunk  and  expelled  bim 
from  tbe  oar.  and  the  court  tremlnK  the  case  aa 
tbouKh  be  vss  in  laat  aIck  EMid  thai  it  was  necea- 
•ary  that  atok  people  aboulrl  oe  tranaported  on 
■treetcars,  but  that  tbelr  right  waa  not  unlimited- 
A  aick  peraoa  haa  no  prerogative  to  misbehave  and 
must  conform  to  tbe  reasonable  rearulailoni)  of  tbe 
company,  and  wiiUe  Showing  him  good  CreBiment 
the;  are  not  required  to  provide,  wltbout  a  ipeolal 
oootraet.  aor  extra  means  for  bla  aocommodatkin. 

nom  Ute  leweaMa  In  wUob  an  oplulQii  upon  tbe 
SI  LR.  A. 


question  has  been  eipreaaed,  ft  would  aeemtbatif 
the  passentreria  unatteaded  when  hebeoomea  III 
tbe  oarrler  must  remove  him  from  tbe  oaia  and 
place  him  where  he  can  reoetve  the  neoeaeary  at- 
tenUoD  aa  aoon  as  It  can  do  so.  And  In  the  mean- 
time luob  care  most  be  given  him  aa  oan  be  iclTen 
vrltbouc  leavlog- DDpertormed  the  other  dutlea  of 


tbe  e 


upLojc 


TbuB,lt  h 

durloa  a  Journey, 
move  him  from  I 


Id  that  when  an  unattended 


duty  of  tbe  oarrler  to  re- 
UDtU  he  la  la  a  fit  oom 
oinon  to  resume  tata  ]oumey.  and  It  mnet  eierdw 
reasonable  and  ordinary  care  In  temporarll?  pro- 
viding for  hla  proleatioo  and  oomtort.  Atohlaon. 
T.  &  3.  F.  E.  Oo.  V.  Weber.  8B  Kan.  6U,  H  Am.  Bep. 
BU.  In  that  uase  the  conrt  approvea  tbe  rule  that 
"acarrieris  not  required  to  keep  hospitals  Or  niua- 
ea  for  sick  or  Insane  pssiwngerB.  bat  wben  a  pas- 
aeoger  la  found  by  the  carrier  lu  be  In  such  a  belp- 
leaoondltion.ltlB  theduty  of  tbe  oarrler  to eier- 
obe  tbe  reasonable  aad  neoeeaary  offloea  of  bu- 
maalty  toward  bim,  until  aome  aullable  provMoD 
may  brmade."  But  It  was  held  that  It  was  a  aull' 
able  provtalon  to  turn  him  over  to  the  poorantborl- 
tlee  of  a  town  of  «,«» Inhabltanta. 

And  In  Indlanapnlls.  F.  *  C  B,  Oo.  v.  Fltsir 
(iDd.l  4  West.  Rep.  £56.  tbe  court  ta  considering  tba 
Kablltti'  of  a  carrier  for  putilnga  child  off  the  train 
quotes,  with  seeming  approval,  the  dooD^ne  of 
ATChiaon.  T.  ft  H.  F.  K,  Oo.  s.  Weber. 

B(>.  D  carrlerbaa  arlubtto  remore  from  Ita  train 

Jpoaafnirer  wtao  breaks  out  wltb  eruption  w blob 
rom  ihe  beat  medical  advice  tbat  eaa  be  obtained 
la  believed  to  be  amall-pox.    But  In  remavlac  bim 


.,  Google 


■  *  X.  S.  R  Co.  T.  Salbhui. 


Meant.  Campbell,  EMcmui,  and  Elliot^ 
picked  Mr.  Snawlej  up  out  of  Uw  aeat  ana 
aUrtad  towarda  Um  rear  end  of  the  car.  Tbe 
brakwnan,  at  that  time,  paaalng  ba^  to  the 
rear  end  at  tbe  cai,  ttopped  them,  reqnMting 
them  to  take  plenty  of  time  and  net  to  Some 
oat  ODto  the  platform  ontil  Um  taala  had  ccone 
to  a  fnll  atop. 

When  the  tialo  stopped,  tbe  biakemaa 
opened  tbe  door,  and  told  the  man  oarrrtDg 
^wwley  tbef  could  come  on. 

Thusfarthe  facts  are  andispated.  Onpart 
of  plaiDtlff  In  error  It  la  claimed,  in  addltloa 
to  tbe  foregoing,  that  the  biakeman  after  he 
opened  the  door  of  the  car  and  told  them  to 
cwnw  on.  Immediately  creased  OTer  and  down 
tbe  caboose  step  to  the  Eround,  stepped  be- 
tween tbe  passenger  anacabooee  platfwma, 
held  up  hia  lantern  to  light  the  way  acroaa, 
and  as  the  men  came  out  onto  the  platform, 
called  out  to  them  to  "look  out  ana  be  care- 
Cnl  In  stepping  across:"  that  this  warning 
and  notice  were  heard  by  all  those  earning 
Mr.  Bbawlej,  as  well  ss  Mr.  Shawley  him- 
self, and  tncludlng  also  Hr.  Salzman;  that 
the  two  ahead  and  in  advance,  Botsel  and 


notice  and  warning,  but  mistook  or  misnn- 
derMood  tbe  call,  and  in  stepping,  stepped  a 
little  short  and  between  the  two  platforms, 
fell  and  was  Injured. 

On  part  of  defendant  In  error  H  Is  claimed 
that  tbe  conductor  was  present  and  asked  Mr, 
Sklzman  to  assist  in  nrrjing  the  ei^  man 
to  tbe  caboose ;  that  there  was  no  light  on  the 
platform ;  that  it  was  not  sufflclently  lluhted 
to  enable  a  person  to  croes  over  to  the  caboose 
Id  safety  ;  that  the  wamioK  "look  out  and  be 

—  *_i  i_   _. -nir  »/mm* 


therewith ;  that  defendant  In  error  bad  no  ao- 
lioe  or  knowledge  of  the  condition  of  the  step, 
and  that  there  was  a  sudden  jerk  of  the  ^ 
by  tbe  engine  Just  as  the  step  aoroas  was  be* 
ing  made. 

A  verdiot  was  rotuned  In  favor  of  plain- 
tiff below,  and  a  motion  filed  by  defendant 
below  for  a  new  trial,  whicb  moUon  was 
overruled,  and  Judgment  entered  on  tbe  ver- 
dict, to  which  defendant  below  excepted. 

On  petition  in  error  (he  citoult  court  af- 
Ormed  the  ludgmenL  Thereupon  a  petition, 
was  filed  in  l£ls  court  to  reverae  the  lndg> 
menu  below, 

Mr.  B.  O.  Potier,  4r^  for  idaintifl  in 


It  is  tbe  duty  of  the  railroad  company  to  re- 
mo*e  from  the  train  a  passenger  entering  the 
train  well  and  becoming  sick,  on  aniring  at 
Its  next  station,  and  proride  a  siiJtable  and 
comfortable  place  for  such  sk^  passenger,  and 
Buitabis  attendance,  nureing.  including  medi- 
cal skill  It  necessaiy. 

In  tbe  meantime  it  should  provide  for  his 
care  and  comfort  until  such  time  that  be  can 
be  thus  removed. 

AUhitm,  T.AB.F.n.00.  v.    Wtber,-9A.. 
Ean.  54S,  6S  Am.  Rep.  M8. 


at.  Pavi,  M.SM.B.  Q>.  IB  Fed. 
Bep.  231;  Patterson,  RaUway  Accident  Law,  8 
875;  Ortxm  r.  GhUaqo,  M.  A  St.  P.  B.  (h. 
Sa  HiDD.  296,  IS  L.  B.  A  003;  Wsightman  v. 
LeuinHU,  N.  0.  A  T.  R.  0>.  70  Hiai.  SS8, 
10  L.  R.  A.  871. 


IS  I*  the  dutr  of  ttie  oanitr  to  pnt  him  off  St  aome 
pisoe  where  he  oan  And  aooommodsUonssnd  medi- 
oal  Bttendaooe,  or  where  there  Is  ■  leaeooabla 
BTOUod  to  believe  that  he  ceo  do  so.  Paddook  v, 
Atcbtson.  T.  ft  8.  V.  B.  Oo.  81  Fed.  Bep.  BU.  «  L.  H. 

A.  asL 

So.  when  the  ooDditlonofaslokpassenBeT  la  such 
tbathM  contlDUBd  carrlacelB&Konalaceatwltblhe 
■■Tety.  or  even  the  reanonable  oomfort.  of  his  te>- 
kiw  rnnsnnirmt  leesrd  tor  the  rlchla  of  the  latter 
•rill  autborlse  tbe  carrier  to  exclude  him  from  the 
ooor^anoe.  Yet  thM  rlsht  oannot  tie  exercised 
arbltraitlf  or  lohuroanelr,  ax  without  dne  care  >nd 
proTUOD  for  the  wfetr  and  wellbetnB  ot  the 
ajeoted  penenacr.  Oonolly  t.  CiesDent  Clir  O.  Oo. 
a  La.  Add.  GT.  8  L,  B.  A.  13B.  In  that  cue  ■  pusra- 
gta  on  a  street  ear  aru  drlcken  with  apoplexy  and 
be  wu  ramored  from  the  car  and  left  \j\as  beelde 
the  trsak  for  Kiieral  hours,  on  a  eold  d^.  and  the 
ooun  said:  "It  should  need  no  parade  of  learned 
■ntborlilea  to  nulntaiD  the  proposition  that  aoom- 
mon  oarrlfrceapot  treat  sn  unfortunate  passenger 
■trlokeo  with  apopleir  while  under  Its  charge.  In 
■hat  maDDer,  without  a  breach  of  the  plainest  ob- 
U^ilouiof  in  contract  of  oarrlage.  Tflberewere 
■uj  precedent  to  ttie  oonriBry,  hamaaltr  would 
revoll  at  It,  and  It  would  be  Que  'more  honored  In 
tbe  breach  tban  In  ttie  observanoe.'  " 

Bnglandaod  AeUclted  States  have  enacied  Jaws 
teqnirtntt  ooesn  carrlen  to  provide  medtoal  anls- 
tance  forpaasengsra  wbo  bBve  become  111  during 
tbe  voyage.  To  these  statutes  the  f  oUowtog  odd- 
structtoBS  have  been  given:— 

DuderUie  BncUshaet  of  UK  requiring  paMen- 
Sl  L.  R.  A. 


ger  vMBsIa  to  carry  ■  pbyshilan  and  medicines,  the 
leBPOnslbillty  of  tbe  carrter  ceaaea  when  It  has  pttf^' '  - 
vided  a  oompetent  pbyalclau  and  good  medtolno, 
and  It  la  not  responsible  for  tbe  mtalahs  of  the 
pbyalolau  In  admlojncrlng  Ihem.  AUaa  v.  State 
B.  B.  Co.  IBS  If.  T.  n,  IS  L.  a  A.  U6,  Beveraing  a  N. 

r.s.B.^. 

Under  the  act  of  Oongrew  of  ISte.  requlrlog  all 
susnubice  carrying  pasaengera  other  than  cabin 
paasengen,  ezceedlujr  fifty  In  Du[nl>er.  to  provide 
a  surgeon  end  medlolnea  for  Ihem,  tbe  ship  la  liable 
ODlyforltsownnagllgeooeln  aeleetlDg  tbe  pbyil- 
otsD,  SDd  not  for  his  acta  In  treating  the  paaaen- 
geiB.  O'Brien  v.  Cuoard  B.  B.  Co.  IM  Ifaaa.  271,  U 
UB.A.3». 

In  Lautibelm  v.  De  Konloslyke  Nederlandsofae  S. 
&  HaalBobsppy.  107  S.  T.  WO.  the  court  lef  uses  to 
determine  wbethera  steamboat  company  oweda 
dutjtto  paasengen  to  |>rovlde  a  surgeon  for  their 
care  and  safety  In  the  amwgenoy  of  slckhes  or  ao- 
ddeat.  Butltbeldtbatevenltttwasboundto  do 
so.  IIS  babtUcy  eeaaad  when  ttbad  provided  a  com- 
petent one. 

It  would  seem  that  whatever  llablllty  exists  must 
be  enforced  t>y  Itie  passenger  who  had  a  right  'JM 
require  tbe  performance  of  Iha  dul)-,  and  not  by 
his  or  ber  repreaentetlvee.  for  In  Brigtca  v.  Minns- 
apolia  Street  R.  Co.  Si  Hlon,  3S.  the  action  was  to 
recover  tor  the  death  of  ■  person  sufferlag-  from 
heart  dlaeuse  who  In  an  atteok  to  which  be  was 
■ubjeot  was  removed  from  a  street  car.  and  Uie 
court  held  that  hla  admlnlatratrli  could  not  r^ 
cover  uulea  ill  was  shown  that  the  death  was 
caused  by  the  removal.  ELP.  F. 


Qmo  SrrBmn  Ooosr. 


BaAat  J.,  dallTend  Um  opinion  of  the 
noun: 

Tbii  OMe  was  tried  to  a  Jurr  three  tlmea, 
nnd  ttiree  Judgmenu  rendered  in  favor  of  tbe 

tlalotlB  bulotr.  Tbe  cue  was  tliree  times 
gfore  the  clrcait  court,  and  twice  before  ible 
court.  The  aecond  judfcment  in  tbe  common 
pleaa  was  RTersed  bj  tbe  circuit  court  on 
tbe  ground  that  tlie  Tcrdict  was  not  suatatoed 
by  BuBlclent  evidence,  and  tbat  Jiidgmeat  of 
rerereal  WM  affirmed  b;  this  court. 

It  ia  ctatmed  now  bj  plaintiff  in  error  tbat 
tbe  evidence  upon  whicb  the  lust  verdict  in 
ilie  common  pleaa  waa  rendered  is  subKtsQ. 
tIallT  the  same  aa  that  upon  whicli  the  second 
verdict  was  rendered,  and  as  the  circuit  court 
found  tliat  tbe  second  verdict  waa  not  aua- 
tained  by  sulQclent  evidence,  It  should  have 
found  that  the  last  verdict  was  not  sustained 
by  eufllclent  evidence,  and  that  falling  to  so 
find  Is  error. 

Tlie  defendant  In  error  claims  that  the  ctI- 
dence  In  the  last  trial  was  much  stronger  in 
his  favor  Iban  at  tbe  second  trial,  and  tliat 
the  last  Terdlct  ia  sustained  by  sufiSclent  evi- 
dence. 

Be  that  sa  it  may,  the  circuit  court  alfirmed 
the  last  JuilgmtnC,  and  thereby  said  that  the 
ovldence  was  sufflcient  to  sustain  tbe  verdict. 
Even  conceding  that  the  evidence  in  tbe  sec- 
ond and  third  trliita  was  tbe  same,  tbe  rule 
la  that  the  Inst  jLi<1)rment  controls.  The  cir- 
cuit court  may  bare  concluded  that  its  former 
Judgment  was  wrong,  aod  In  this  last  Judg- 
ment uoncluded  to  right  Ibe  wrong.  Tbia 
rourt,  not  being  required  to  welub  the  evi- 
dence, did  not  examine  tbe  evtiteoce  when 
thia  case  was  liere  the  first  time,  to  see 
whetber  the  circuit  oourt  waa  rlfchc  or  wrong 
a*  to  the  veriilct  not  being  austained  by  suf- 
llclentevlileooe:  neither  do  we  now  weigh  Ibe 
evidence  u> ascertain  wlieUier  tbe  last  verdict 
was  auaialnt^  by  Bufflcient  evidence.  TUe 
Judgment  of  the  ciroult  court  on  tbat  quea- 
tion  Is  usually  flnal.  Tbe  charge  of  the  oourt 
eicepied  to  is  as  followa: 

"If  ilie  jury  Dnd,  from  tbe  evidence,  tbat 
the  plainllff,  pursuant  to  the  direction  or  re- 
quest of  Ibe  conductor  of  defendant's  train, 
attempted  to  aMUt  In  the  carrvinK  of  Mr. 
Sliawley  from  Ihe  passenger  coach  lo  tbe  ca- 
boiiee,  and  tbat  In  bo  doiiiB  be  used  reason- 
able care,  and  was  injureirby  reason  of  ex- 
poaure  toadangerof  nblcb  be  waa  not  aware, 
and  of  wbiob  the  servanta  of  defendant,  if 
exercising  only  rensonalile  care,  would  have 
known  of.  and  elibcr  protected  bim  from 


Injury  resulting  from  exposure  to  luch  dan- 
ger," 

On  part  of  plalntllT  in  error  It  Is  urged.  In 
■nppnrt  of  the  exception  to  tbis  part  of  Ibe 
charge,  tbat  tlje  conductor  lisd  no  control 
over  Mr.  SHlzmaa  to  onk-r  bira  to  do  any- 
thing lo  aid  of  tbe  sick  man:  that  aa  Air. 
Balzmaa  was  not  bound  to  obey  the  nnlErs  of 
the  conductor  In  tliat  n-gnn1.  whatever  be  did. 
was  purely  vnluntnry  on  bis  part,  and  Uiat  lie 
■stumed  all  the  risks  Inclilcnt  lo  bis  vnliin- 
tarv  acta,  and  thai  the  conductor  bail  no  an 
tborlty  to  hind  Ilie  company  in  giving  urdera 
■a  to  the  sick  man. 
nL.lL  A. 


On  part  of  defcni!ant  In  error  It  is  uraed 
that  there  ia  no  dilTerence  In  the  obllgailon 
of  the  company,  wliether  the  removal  of  tha 
glck  man  was  undertaken  by  the  direction  and 
order  of  tlie  conductor,  or  simply  by  hia  per- 
mission ;  tbat  tbe  duty  devoWed  upon  tlw 
company  to  take  reasonable  care  of  the  alck 
passenger  on  its  train,  and  that  when  other 
paasengera  assUted  tbe  officers  of  tlie  train  in 
the  peifonnance  of  tliat  duty,  tbedonipanj 
owed  to  such  asslatlng  passengers  the  obi  Ikb- 
tion  of  ordinary   cara  to  prevent   injury  to 

It  no  duty  devolved  upon  tbe  company  lo 
take  reasonable  care  of  tbe  passetiger  who  tie- 
came  sich  on  Its  tnilo,  then  neither  tbe  order, 
direction,  nor  permission  txiund  the  com- 
pany, because  such  order,  direction,  or  pec- 
misslon  waa  not  witbln  the  scope  of  hIa  rm- 
plovment,  and  not  in  the  line  of  bla  duties. 

The  case  therefore  turns  upon  tbe  question, 
wbeiber  or  not  a  duty  devolvea  upon  a  rail- 
road company  to  take  reasonable  care  of  pat- 
sensers  who  become  sick  after  enl«riog  Iti 

In  travel  by  ship  care  and  medical  attend- 
ance are  always  provided  by  tlie  nompaiiy,  an 
one  of  tbe  ncccsalilea  of  tbe  Journey.  In 
travel  by  rail  no  sucb  necessity  exists,  and 
therefore  a  milrosd  company  is  under  no  ob- 
ligation to  furniab  hospitals  on  wheels,  or 
ptiynlclans  or  nurses  to  attend  the  sick  on 
tbelr  Journeys.  But  witbont  huepltala.  and 
wiitiout  pbyHicians  and  nurses  of  tlieir  own, 
atlll  much  can  be  done  to  alleviate  the  paina 
and  acbea  of  a  alck  passenger.  While  tbo 
train  la  lo  motion,  the  paasenger  Is  niierly 
helplew  as  to  aid.  except  fmm  tbcee  on  tlio 
train.  His  fellow  pasaenoera  owe  him  no 
duty,  except  humanity.  The  aliernailve  ia 
presenieil  of  being  cared  for  by  his  fellow 
pawengers.  by  Die  company,  or  in  nriilie  In 
pain  and  sickness  until  rellevetl  by  dealli, 
or  the  end  of  hia  Journey,  Bv  taking  paasagft 
and  repaying  hia  fare  the  relation  of  CHrrier 
and  passenger  is  estiiblished  between  tbe  com- 
pany and  himself,  and  as  he  Is  under  the  coo- 
irol  of  tbe  coiniiany  for  many  puntoetv,  and 
debarred  by  tbe  rapid  movement  of  its  trains 
from  receiving  slit  from  the  oulslde  world.  It 
would  seem  to  follow  as  a  neceBsity  of  ttm 
situation  tliat  those  wbo  have  reiN^lved  hia 
money,  and  arc  thus  rapidly  transporting 
bim,  should  assume  tbe  oullgiitlon  of  taking 
reasonnble  care  of  him,  In  case  of  sicknesa 
whiteon  the  train.     Tbisobtlgaiinnii 


tlnu'B  tbe  safety  of  tbe  other  passengers.  A, 
sick  person,  by  bla  crlea  and  moana,  may  no 
annoy  tbe  other  passengera  as  to  require  his 
removal  to  a  separate  apartmeoL  or  from  the 
train.  In  case  of  amall-pox  or  oliolera.  or 
ollitT  conlsiilouB  disease,  tbe  comfurt  and 
aafeiy  of  the  other  passengers  would  demand 
the  early  removal  of  the  afHlcted  passetiffer 
fmm  the  train.  The  company  would  Inauch 
case  be  I'bHrued  with  theduiyof  removal,  and 
n-asonMlile  cirtt  tliereafter.  until  tbe  atlllcied 
pcrmm  ciiulit  lie  ntberwlse  car<-«l  for.  Aifhi- 
»..a.  T.  &  S.  F  R.  (Jo.  V,  WO/tr.  M  Kan.  M8, 
A3  Am.  iiep.  n4-1 :  OmeUy  v.  Orttrtft  (Xtg  S. 
Co.  41  La.  Ann.  57.  «  L.  a  A.  IIU. 
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LuEi  8hob>  a  M.  S.  R  Ooi  t.  Bauhut. 


It  la  tlierafore  eleir  thkt  the  conipMr  owed 
ft  duty  to  Lbe  alck  puMnger,  ud  was  under 
obligaiioD  to  take  ntMWuble  cnra  of  bfm— 
such  care  as  whs  fslrly  practicable  with  tlie 
facllitleanlliaDil,  without  uoreasoDuble delay 
of  the  train,  or  dlecomfort  to  ttie  other  pas- 
seosfra. 

The  defendant  In  error  assisting  in  the  atr« 
of  siich  sick  pi-rson  b;  direction  or  perratsstiin 
of  Ihcce  !□  cUrge  of^the  train  was  entitled  to 
at  least  nnlhmrj  care  on  llielr  part  for  his 
protection  fmni  tiijiirr.  There  was  tln'refore 
noprmr  ssaaainM  the  defeod ant  below  In  the 
part  oT  the  '■)iarge  psceiileil  to. 

Ib  tatA  Um  diaige  Uiroughoot  was  miich 


more  farorable  to  plalnUff  In  trror  ttiaii  to 
defendant  in  error. 

There  was  also  an  exeepttoa  to  another  part 
of  the  charee,  bat  when  taken  In  oonnectlon 
with  tbe  whole  charge,  tlifre  was  no  error. 

The  verdict.  91>.10a.  soeRularn,  hut  if  too 
large  a  remittitur  sboald  have  been  ordered 
by  the  court  of  common  pleas  of  the  circuit 

After  tbe  amount  of  a  Terdlct,  In  an  action 
not  founded  on  contract,  has  bad  the  sanction 
of  a  jury,  and  both  the  common  pleas  and 
cirrnlt  courts,  this  court  will  not  usuallj 
interfere  to  rednoe  the  amount. 

JwlgmtiU  nfflmui. 


ILLINOIS   SUPRBUE  COURT. 


ILLINOIS  STEEL  COMPANY,  Plff.  in  Srr. , 

James  L.  ODONNBLL  <f  oL 

riniiLCHj 

I.  BelfttloBalilp  of  »  er«ditor  of  ftn  In- 
■olrent  eorporatloit  to  one  or  more  of 
ttodlreetoraor  offloerawllJ  not  iirer^nt  lbe 
glvlnii  of  a  valid  leoudty  sa  a  pnlweaem  to  luab 

i.  JJo^mramd  InMrMrt  mvMt  bo  onb- 
traoted  rnm  lbe  amouDt  of  reeuverr  in  enier- 
fair  JiidKmeni  before  niaturltr  by  the  Tolunbirr 
BMor  ibepu^eeof  notes  on  wbfeb  IntereaibM 
b«en  paid  Id  adiance. 


nowod  aft«rltal»Mdvatie7 

pnsltlon  wlih  respeot  to  tberUrbtoI  the  ooriion- 
tMn  to  make  iireTerances  u  prior  Judtrmeot 
notes  for  *hMi  tbe  ranawali  were  slmi. 
«.  VaJld  aoeiuitloo  mm/r  bo  gtvoB  to  Ita 
dJreet<M?B  br  B  oorporatluD,  altboiipb  It  li  In 
fai-t  Insolvent. where  It  ki  a  rolnn  concern  dolns 
a  large  budiieoi,  and  (be  securltlra  are  jti^en  tur 
nrooe;  I'hqmI  at  the  same  Uma  in  scxid  falib  bi 
enxble  tbe  i 


5.  DtreetoraBadotteoraofanliioolTont 
Oorpovfttlon  can  dispose  of  Its  pmpertr  in 
fiKid  fnitb  lo  i«r  or  aeour*  corporate  deb*!.  BTSn 
tbiiuHb  tbe  result  Is  to  giie  some  oradliors  a 
pr«Eereoce  over  Others. 

6.  SnbaaqnentlnaDlT«ae70f  koorpor^- 
ttan  which  bss  borrowed  money  nbfti  sutvert 
tniia  olBisr*  or  directors  WIN  uot  affeci  tbi'lr 
TiKhtBor  lotinn  toreooTersuofaloaiisiuideniaroe 
their  BBC  uriLlM. 

UmaUkinL)  V 


ttoif  ot  an  Iniolvenl  oorporatlon,  se^  iialt  lo  Lynns- 
saa  Hardirare  Co.  r.  Perry  Store  Mr«.  On. 
IKL.  IL  A.aa!:sbo(»rey  v.  Wadawonb  Ala  I 
H.  A.  SIS:  CtobureKltT.  Smiib  (Mo.j  !»  I.  H.  A. 
iitd  nalllo  V.llarohant'sBiDb.BaDkiWls.>£r 
A.S5T. 
srldittoo,  ssa  Blair  t.  Ullnula  S 


Jadyineot  of  tbe  Circuit  Court  for  Will  County 
which  B>'t  aside  a  Judgment  confessed  bv  tbe 
JnlfFtEnlerprlse  Compaov  In  faTor  of  Heory 
Ffsb  A  Sons  who  had  assigned  their  properlr 
toG'Donoeil  forlhe  beneBtof  creditors.  Mod- 
ifitd  and  affirmrd. 

MeuT*.   WiUiAiBfl,    Bolt,  *    Whoolor, 
with    Mr.  E.  P.  Prontteo.   for  plaintiff  In 

The  Jndfrment  in  favor  of  Henry  Fisb  ft 

ins  Is  Told  as  being  the  tesultof  iheefforlsof 

tlie  dlrectoM  thensdves  to  creste  a  preference 


Id  their  own  favor, 

Raeon  v.  DarriM,  03  F«d.  Rep.  BB;  SIsiin«r- 

inell  -r.  Sherman.  106  U.  S.  100,36  L.  ed. 
lOMI;  Ataater  r.  Ameriean  Kxeh.  f-'at.  Bank. 
40  111.  App.  001;  HorswelE,  Priv.  Corp.  ^  628. 

AHumlng  that  tbe  notes  on  which  the  Judg- 
ment wa4  iissed,  and  the  warrsnts  of  atiorney 
■tiarhrd  thereto,  were  (civen  before  insolvency 
and  tor  bona  flde  loans  of  money,  still  such 
notes  whb  tbe  wsmnta  of  altoroey  created  no 
lien,  but  simply  gave  rise  lo  the  posslbtlilj'of 
a  Hen,  to  be  created  by  subsequent  antlon. 

P.  C.  Hn^fora  OU  Go.  v.  Pint  Sat.  Bank, 
126  III.  690. 

The  JuilirtnpTit  In  favor  of  Henry  Fish  A 
Sons,  snrl  also  the  conveyance  of  lbe  property 
on  Cnss  street  to  Mrs.  Harr  V.  Fish,  and  the 
pnymeoMo  His  Miller,  effected  by  the  direc- 
tors of  the  corporalioD,  aitinit  as  aj^nl  for  the 
creditor,  on  the  morningoflbeSOlh  of  Novem- 
ber, 1--03,  were  Invalid  and  must  be  set  unlde. 

No  dili^cce  on  tbe  part  of  lbe  creditors  Is 
shown  or  clRlmed.  The  conveyance  lo  Mra. 
Fisb  wRf>  ihe  result  solely  uf  the  dlllspnce  of 
George  Flub,  aetlng  as  siteiit  for  thr  credliot 
ol  the  rarpnratlon,  and  to  that  dlllfreoce  and 
to  lbe  infliirnre  which  OeoriK  Fisb  had  with 
bis  fellow  directors,  Mrs.  Fish  aves  such  se- 
curliy  as  she  hss  received  from  tbe  Enierprise 
Company.  Tbe  payment  to  Mrs.  Miller  snd 
lbe   iiidjtment  given    to  Henry  Pish  &  .■'ons* 


fsrai 


coneerned,  eiscllv  In  lbe  altuallon  of^  the  coa- 
vejance  in  Mrs  Fl-h. 

Alwiler  T.  Amerirnn  Brdi.  2fat.  Bank,  40 
Til.  App.  601;  Aherdeen  H.  Co.  *.  BlaiHu.l 
Marq  it.  L.  Css  401:  (^imtorfanJ  Cfaiftftl  Gn 
f.  Bl^trman,  SO  B-rb.  SSL 

Google 


TMled  bf  tbe^tdcMMnlM  ap^dteaUetotlM 
reUtion  of  tnutM  aad  (MdiJ  w  IrtMl,  we  diml- 
teDge  tbe  connMl  to  ■how  w&en  Um  banklDc 
flim  of  Henijr  IWi  ft  Bom  obUlned  sdj  so- 
TsnUge  or  pnfwenoe  orer  other  cradlton  In 
this  caae  by  maklog  direct  loao*  to  the  Joltet 
BnterpTlse  Company. 

Merrielt  v.  Peru  thai  Co.  61  Ul.  473;  Beaah 
T.  MilUr,  180  m.  169;  BarU  r.  Broun,  Tl  111. 
226;  .Ituoler  t.  Amtriaan  SML  Bank,  40  lU. 
App.  001. 

The  leMl  ownenhip  of  the  uaets  of  a  cor- 
poration la  not  altered  by  the  oompenj's  in 
■olvency,  and  regular  agents  of  the  compac^ 
woald  «UU  hare  the  power  of  repreeentlag  it 
and  managing  Ita  proper^  for  all  authorized 


S  Horawetz,  PiIt.  Corp.  &  787;  1  Beach, 
Prir.  Corp.  §  249;  Smith  v.  BkeaTy,  47  Conn. 
47:  BtralUM-v.  JOrn,  16  N.  J.  Eq.  239. 

Ooiporationa  that  have  the  power  to  borrow 
money  have  alio  the  necessary  power,  as  well 
a*  tbe  legal  right,  to  give  obbgatlonB  for  Ita 
lepaymenl,  lo  any  form  not  ezpieatlr  forUd- 
dra  by  law, 

Guttit  V.  LtatiU,  IS  N.  T.  S. 

Where  an  officer  of  a  corporation  has  re- 
eeived  lis  Beciuittes  tn  good  faith  as  collateral 
to  a  debt  due  him  from  the  oorporation,  It  it 
an  ewtntlal  prereqnislte  to  an  avoidance  of  tbe 
transaction  thai  the  indebtedneeaBbould  be  paid. 

Walt.  Insolveot  Corp.  g  95;  Duneomb  v.  New 
York.  H.  A  N.  B.  Oo.  84  N.  7. 190;  1  Beacb, 
Priv.  Corp.  342;  QotM  v.  LittU  Roek.  M.  B.  A 
T.  R.  Co.  53  Fed.  Bep.  686. 

The  good  win  of  a  going  concern  can  be 
considered  as  an  asaetin  determining  the  qoes- 
tion  whether  a  corporation  is  solvent  or  io- 
•olvent. 

BOt  V.  SllU,  88  Oal.  630;  OMpnMm  v.  Mc- 
(Mian,  150  Hasa.  S6S: 

Sakar,  J.,  delivered  the  opinion  of  the 

This  is  a  writ  of  error  to  the  appellate  court 
for  the  second  district  wherein  the  Illinois 
Steel  CompanyiBplalnttff  in error.and  James 
L.  0'DonneU,assigoee  of  Henry  Fisb  A  Sons, 
and  others,  are  defendants  In  error.  This 
writ  brings  before  tbe  court  the  same  record 
and  decree  that  have  been  In  part  reviewed  In 
the  appeal  of  Blair  v.  MinoU  Steel  Ooiripanf/. 
A  statement  of  the  case  will  be  found  with 
the  report  of  that  appeal. 

Tbe  principal  matters  for  consideration  on 
this  writ  of  error  are  tbe  claims  that  tbe  pref- 
erence given  by  the  inaolvent  Jollet  Bnter- 
Srise  Company  to  Hary  V.  FIsb  was  anlaw- 
ul  and  Invalid,  and  that  the  Judgment  for 
(116.420.06  rendered  on  the  30th  day  of  No- 
vember, 1893.  against  the  Jollet  Enterprise 
Company  and  In  favor  of  Henry  Fisli  &  Sons 
was  and  Is  illegal,  and  should  be  set  aaide 
as  an  unlawful  preference. 

On  November  80,  1893.  the  Jollet  Enter- 
prise Company  was  Insolvent.  At  that  time 
and  for  tome  time  prior  thereto  it  was  In- 
debted to  Mary  Y.  Fiah  In  tbe  sum  of  (I.'S,- 
000  for  borrowed  money,  and  she  held  tbe 
judgment  note  of  the  cotporatioa  therefor. 
81  L.R.  A. 


1ST.  Jun, 

Bbe  waa  tbe  mother  of  d^rUa  H.  TiA, 
George  H.  Fish,  and  HeniT  H.  Flah,  thrae 
of  the  five  directors  of  tbe  eonpanT.  On  tbe 
day  meotlooed  tbe  OMporatloa,  through  tta 
dlrectora  and  olBcen^  oonveyed  to  her  certain 
real  estate  In  payment  of  the  indebtedneea 
due  her,  and  the  aeeepted  the  deed  in  satli- 
factlon  of  her  claim.  The  value  of  property 
conveyed  was  not  greater  than  the  amount  of 


directors  and  officers  of  an  inaolvent  corporm- 
tion  have  tbe  power  to  dlepoee  of  corporate 
property,  In  good  faith,  f<»'  tbe  porpoae  of 
paying  or  securing  corp<«nte  debts,  and  that 
they  may  do  this  even  though  the  result  is 
tliat  some  creditors  are  given  a  preferanoe 
over  others.  Beiehaaid  v.  Oi»nrruTcial  &>tat 
Co.  106  III.  489;  Botit«n  v.  Bmith,  118  ni. 
481:Sur<!Av.  ffesf,  104  111.  85B;  fiu^ndT. 
JdcFaU.  1B7  111.  81:  Bloon- 1.  Lee.  140  111. 
102 :  Wafrm  v.  Fint  Nat.  BaiA,  149  111.  », 
25  L.  R.  A.  746 ;  J.  W.  Butler  Paper  Oo.  v. 
Bobbin*.  101  111.  W8;  QotUiOfw.  MOUt.  154 
111.  44.  And  the  fact  ot  relationship  of  the 
person  to  whom  preference  Is  given  to  one  or 
more  of  the  directors  or  offlcera  of  the  corpo- 
ration does  not  Invalidate  the  tranMction, 
If  it  is  otherwise  fair  and  free  from  fraud. 
Behroeder  v.  WaUh.  ISO  III.  WHi  Bastand  t. 
MelMl,  and  GottliA  v.  Jftlfn-,  »apra; 
Binir  V.  nUnoit  Steel  Oo.  poit,  360,  160  111. 
8fi0. 

There  was  no  error  In  sustaining  the  valid- 
ity of  tbe  conveyance  to  Mrs.  Fish. 

The  firm  of  Henry  Fiah  &  Sons  was  com- 
posed of  Hearv  Fish,  the  father,  and  bis  three 
Ooorge  M.  Fish,  Charles  H.  Flah,  and 


terprise  Company  was  engaged  in  carrying 
un  an  extensive  business  in  the  manufacture 
of  barbed  wire.  Said  George  If.,  Charlee 
M.,  and  Henry  H.  were,  as  alreadv  stated, 
three  and  a  majority  of  Its  board  of  directors. 
The  firm  had  for  some  years  been  loaning 
large  sums  of  money  to  the  corporation.  On 
the  morning  of  November  30,  1802,  the  firm 
held  six  Judgment  notes  of  tbe  company  tot 
120.000  each,  amounting  In  the  aggregate  to 
1174,000.  At  that  time  it  was  manifest  that 
both  the  bank  and  tbe  corporation  were  in- 
solvent, and  that  both  would  be  compelled 
to  suspend  payment. 

Among  other  things  that  were  done  duriog 
tbe  morning  of  that  day,  a  judgment  was  on- 
tered  upon  said  Judgment  notes  in  favor  of 
Henry  Fish  &  Sons  for  |176, 420.06  and  costs, 
and  eiBcutton  immediately  issued  thereon 
and. a  levy  made  on  the  property  of  the  cor- 

Later  In  the  day,  the  firm  of  Henry  Fish 
&  Sons  made  a  voluntary  assignment  for  the 
benefit  of  Its  creditors,  and  James  L.  O'Don- 
nell,  the  principal  defendant  In  error  herein, 
became  the  assignee. 

In  the  decree  in  eouity  that  was  afterward! 
entered  In  tbe  circuit  court  of  Will  county, 
the  judgment  by  confession  was  sustained  to 
the  extent  of  1116.000.  and  to  that  extent 
only,  and  (or  the  amount  for  wblcb  It  was 
sustained  It  was  given  priority.  But  the 
court  found  and  decreed  that  the  Jollet  Enter- 


upon  whlcb  ttae  jndpiiait  bj  oonfMslon  wM 
twiiififl  wtn  (or  loam  nuda  kftar  thai  dat«  and 
after  InaolTency :  and  that  tald  corpontlon 
tbea  had  no  power  to  make  aatd  two  lait- 
tnentioiMd  Judgement  nolea,  becauae  three  of 
ttie  partnera  In  the  banking  flrm  of  Henr^ 
Fiah  &  Bona  were  dliactora  and  oOlMn  ol  tba 
tnaolTent  corpoiatton.  And  the  oonrt  alao 
found  and  decreed  that  an  attoner'a  fee  of 
•l.OOO  waa  nnlawfnll;  and  Improperlj  In- 
doded  In  tlie  Judgment;  and  alio  that 
S1.430.M  loterait  waa  wrongfnllj  Included 
tberein. 

O'DoDnell,  the  aaslgnee  of  Henrr  Flah  ft 
Sous,  appealed  from  the  decree  to  the  appel- 
late court;  and  both  erron  and  croM-errora 
were  Baalgned  In  that  court. 

The  JuaKmeDt  of  the  appellate  court  ana- 
tained  the  lliidlaga  and  decrees  of  the  circuit 
court  in  regaid  to  the  lums  of  $116,000  and 
91,490.96k  reapectlrel^ ;  butrareraed  Itallnd- 
in^  and  decreea  In  regard  to  the  two  notea 
of  «39,OU0each  and  Id  regard  to  the  attoiney'a 
fee  of  $1,000.  It  rcTeraed  the  decree  as  to  the 
Judgment  b;  coufeiaion,  and  remanded  the 
cause  with  dlrectlona  to  auataln  Mid  Jodg- 
meat  for  the  amount  for  which  the  aame  waa 
entend,  except  91,420.H  which  had  errone- 
oualj  been  included  aa  Intereat  and  which 
ma  ordered  to  be  deducted  aa  of  tbe  date  of 
•aid  Judfcment,  leaving  said  Judgment  aa  of 
ancli  date  at  tbe  anin  of  1176,000.  and  which 
jodjnnent  with  JntMrMt  ther«on  wu  ordered 
to  be  preaeTTed  ai  a  lien  upon  tbe  property 
of  said  Joliet  Enterprise  Company  in  favor 
of  aatd  firm  of  Henry  Flah  ft  Sons  and  their 
aasignee  under  the  Judgment,  execution,  and 
levy. 

It  i»  conceded  by  all  partlea  Chat  the  dednc- 
tion  of  (1,420.00  waa  properly  made  from  tbe 
Judgment  by  confeBsion.  It  waa  loclnded  in 
tbat  Judgment  aa  Intereat,  wbereaa  the  notes 
wefv  not  due  at  the  time  of  rendition  of  Judg- 
ment, and  intereat  on  them  up  to  tlmea  of 
maturity  had  been  paid.  The  Judgment  alao 
conlained  another  element  of  doulile  and  un- 
lawful Intereet  which  a  court  of  equity  abould 
correct.  Intereat  had  already  been  paid  In 
advance  up  to  the  dates  of  the  maturity  of 
each  of  tba  aix  notcB.  reapecLlTely,  and  upon 
the  entry  of  Judgment  before  marurity  at  Ihe 
election  and  oy  tlie  volontary  act  or  toe  pay- 
eea  of  tbe  cotes,  this  unearned  intereat  afaould 
liaTe  been  subtracted.  The  directions  given 
bj  the  appellate  court  are  so  modified  aa  that 
the  Just  and  equitable  proportion  of  the  in- 
tereat paid  shall  be  deducted  from  the  face  of 
tbe  notea  and  the  judgment. 

Tbe  circuit  court.  Id  ita  decree,  found  that 
the  Joliet  Enterprise  Company  waa  Insolvent 
OD  the  Slat  day  of  March,  1892,  and  from  and 
after  that  date.  For  the  purposes  of  tbe  de- 
cision, we  will  annme  tbe  correctneas  of  thla 
Anding. 

Four  of  the  Judgment  notea  on  wtalob  the 
Judgment  waa  baaed,  tlie  principal  of  said 
notes  amounting  to  $116,000,  were  renewala 
of  other  like  judgment  notes,  and  represented 
tlL.R  A. 
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money  actually  loaned  to  the  corporation  by 
nid  banking  firm  of  Henry  Fiah -I  Sons,  aafd 
notea  having  their  origin  In  loans  made  and 
jndgmeDt  notea  given  <hi  December  18, 1S90, 
Oclober  8,  1891,  October  SI,  IBSl,  and  Feb- 
ruary 16,  1892,  respectively. 

The  giving  of  a  Judgment  note  la  the  giv- 
ing of  a  aecurity  or  preference.     Toung  v. 
Clapp.   147  111.  170.     Although  thla  may  b« 
■  nof  tl 


o  serious  question 


Eropriety  of  the  action  of  both  of  tlia  courts 
Blow  in  suatHlninK  the  Judgment  so  far  aa 
tt  baa  t<a  it*  (ontMation  the  four  renewal 


ment  notes  wet*  <nly  cootluoatlona  <: 


foct  1 


ipanv.     

the  matter  ia,  that  each  loan  of  money  and 
judgment  DOte  given  therefor  oontinaed  to  bs 
one  and  tbe  ssme  tnnssctlua,  wlUiont  ref- 
erence to  the  number  of  llks  Judgement  notes 
n  In  renewal,  snd  withont  regard  to  the 
that  the  last  renewals  may  have  been 
afteroorporate  tnaolvency.  Baj/br  v.  Danialt, 
87  HI.  m,  87  Am.  Dec.  200.  And  the  law 
ia,  ttiat  the  directors  or  offloera  of  a  solvent 
oorpm«tion,  acting  in  good  faith,  may  deal 
with  It,  SDcl  loan  it  money  and  take  secnrl^ 
therefor,  and  that  tbe  anbsequent  Insolvency 
of  tbe  corporation  will  not  Uleot  their  rights 
of  action  to  recover  auch  loana  or  enforce  tbelr 


aecurities.     JfuSanp^  Sav.  , 
IBS  HI.  SOS. 

Tbe  circuit  oonrt  found  that  two  of  the 
Judgment  notea,  for  $99^)00  each  had  their 
orisln  Id  loana  made  by  Henry  Flab  ft  Sons 
touie  losoivent  company, — cme  od  June  IB, 
1692,  and  the  other  on  October  4,  1892.  It 
held  that  the  taking  of  security  for  nich 
loans,  by  wav  of  wairsnts  of  attorney  to  con- 
fess Judgment,  or  bv  way  of  Judgment  notes, 
wss  inequitable  ana  anautboiised  aa  against 
the  creditois  of  the  Joliet  Enterprise  Com- 
pany, and  forbidden  by  law.  And  It  thet«- 
lore  sec  aside  and  annulled  the  judgment  aa 
to  $.^.000.  that  beine  the  amount  of  the  prin- 
cipal debta  secured  by  said  two  note*. 

Upon  the  appeal  of  O'Donnell.  the  assignee 
of  the  insolvent  firm  of  Henry  Fish  ft  ^ms. 
the  apoellate  court  held  otherwise  In  regard 
to  sala  two  notea,  aa  already  herein  suffl- 
oiently  appears. 

The  two  loans  of  money  amounting  In  the 
aggregate  to  198.000  were  made  bv  the  bank- 
ing firm  to  thecorporattOD  In  gooa  faith,  and 
the  Judgment  notes  were  given  therefor  at  tbe 
time  that  the  loans  ven  respectively  made. 
Tbe  assets  of  the  corporation  were  not  dimin- 
ished by  tbe  transactions.  It  got  the  benefit 
of  the  moneys  ao  borrowed,  and  they  wera 
used  In  completing  tbe  new  plant  tbat  It  con- 
structed at  a  cost  of  some  (380,000.  and  In 
conducting  and  keeping  on  Its  feet  Ita  large 
manufaciurlng  buslneaa.  Tbe  banking  flrm 
did  not  obtain,  or  antlcipaUi  receiving  any 
advantage  to  itself  by  loaning  the  money  U) 
the  corporation,  other  than  tbat  of  getting  1d- 
tsrest  oa  the  monev  tbat  it  loaned.  The  cor- 
poration, at  the  time  of  tiiese  transactions, 
waa  embarrassed  for  want  of  meana,  in  fact 
Insolvent,  In  the  sense  that  iU  liabllUlea  «x- 
ceeded  ita  SMSts ;  and  It  waa  forced  to  adopt 
varloDS  tempMuy  shifts  and  expedients  fM 
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tbe  parpnse  of  nliilDg  iimhmi;.  At  the  aame 
time,  It  waa  a  ftoiiig  cnnceni,  had  an  ezten- 
■ive  plant  which  had  cost  It  over  a  quarter 
of  a  million  of  dollars,  and  wu  unencam- 
bered  ;  waa  employing  some  800  workmen; 
bad  on  hand  manufactured  products  north 
about  $200,000;  and  was  doing  a  Ur^  busi- 
ness, and  meetlns  Its  commercial  oldiga- 
Lions.  Tbe  aecuritlea  that  were  given  b;  the 
corimration  to  tbe  banking  Arm — i.  a.  Judg- 
ment notes—were notoutaide nl  tlieusual  order 
of  thinfta.  for  the  evidence  ahowB  that  it  was 
and  for  many  years  had  been  the  custom  and 
UKBge  of  tbe  banking  Qrm  to  require  Judg- 
ment notes  In  all  caaes  of  actual  and  absolute 
lonns  of  money,  and  that  the  same  custom  and 
usage  obtained  with  all  of  tbe  other  banks  and 
banking  Bnu  doing  buaioesa  In  the  citj  of 
JolieL 

There  Is  a  marked  difference  between  a  caaa 
where  a  mortgage  or  other  preference  ISKlven 
by  an  Insolrent  corporation  to  a  director  or 
offlcer  to  secure  a  pre-existing  IndebCeilness, 
and  a  case  like  this,  where  the  corporation, 
though  In  fact  Insolrent,  In  ttie  sense  above 
staled,  is  a  going  corporation  that  is  seeking 
toaccoiiipllah  the  objects  of  its  Incorporation, 
and  the  security  is  given  to  directors  for 
moiievs  actually  and  In  good  faith  loaned  at 
the  time  tbe  security  la  given  to  such  em- 
barraaaed  ourpomtlon,  and  for  Its  beneSt. 

In  IlaTf  T.  Brmen.  77  III.  226,  the  coal 
company  had  expended  all  of  Its  means  In 
sinking  a  shaft,  etc..  and  owed  driits  to  tlie 
amount  of  from  f^.OOO  to  $SH,000.  This 
court  held  that  tbe  directors  had  power  to 
borrow  money  from  one  of  tbeir  nuini>er  and 
exi-cute  to  bim  a  mortgage  on  the  corporate 
property.  It  was  there  said  {p.  281)  :  "  Tbe 
company  bad  e:tpendeil  all  their  menna.  and 
had  failed  to  realize  tbeir  expectations,  and 
had  reached  a  p<iint  at  which'  the  enleiprlse 
must  be  abandoned  unless  means  could  lie 
procured  to  further  prosecute  llie  work  ;  and. 
so  far  as  we  can  see,  there  waa  nothing  reck- 
less or  unbuslnp^aallke  in  eSeolIng  this  loan 
for  the  time,  at  the  rate  of  Interest  or  on  the 
BFcurity  given.  They  all  seem  to  be  accord- 
iDK  to  the  usual  course  of  buslneaa." 

In  TteinLidc  Oil  Vo.  t.  MirbuTy,  91  U.  8. 
687,  23  L.  ed.  8Sfl,  the  corporation  became 
vrry  much  embarrassed,  and  borrowed  money 
from  Marliiiry.  who  was  one  of  its  directors. 
and  secured  him  by  a  note  and  trust  deed. 
Tlie  court  found  thnt  the  loan  waa  made  in 
good  faith  to  assist  tlie  corporation  Id  Its 
emhnrmaainenta,  and  held  that  no  rule  of  law 
prohibited  a  director  from  loaning  money  to 
the  corporation  in  good  faith  when  It  waa 
needed  for  lie  beaeHt,  and  that  such  a  rule 
would  deprive  a  corporation  of  the  aid  of 
tlinee  most  interested  in  It  and  most  likely  to 
reoiler  It  aaaislanoe.  The  vieve  we  entertain 
In  respect  to  the  particular  matter  now  under 
oonsideration  are  well  eipresaed  in  ccrlnln 
language  uaed  by  Justice  Harlan  In  deliver- 
ing tbe  opinion  of  the  circuit  court  of  sp- 
prals  Id  the  late  case  of  8'iiton  Mfg.  On.  v. 
lltitthinmm,  11  C.  0.  A.  820.  «8  Fed.  Hep. 


duty  It  owes  to  creditors,  to  niapend  oper*- 
tluiis  tbe  moment  It  becomes  flnanclally  em- 
harrassed.  or  because  ft  may  be  doabtfol 
whether  the  objects  of  Ita  creation  cao  be  at- 
tained bv  further  effort  upon  its  part.  It  la 
in  the  line  of  right  and  of  duty  when  at- 
tempting. In  good  faith,  by  the  exercise  of 
Its  lawful  powers  and  by  the  use  of  all  legiti- 
mate means,  to  preserve  its  active  existence, 
and  thereby  accomplish  the  objects  for  which 
It  wascreated.  In  such  a  crisis  In  Itaaffuir^ 
and  to  those  ends,  it  may  accept  Bnanclal  ss- 
slstance  from  one  of  its  directors,  and,  by  ■ 
mortgage  upon  Its  properly,  secure  the  pay- 
ment of  money  then  loaned  or  advanced  l^ 
him,  or  in  that  mode  protiHit  him  against  li»- 
blHcy  then  Incurred  in  Its  bebalf  by  him-' 
Of  courae,  in  caaes  of  that  kind,  a  court  ot 
equity. will  closely  scrutinise  the  transaction, 
aud,  ID  a  contest  between  general  creiliton 
and  a  director  or  managing  officer  wbo  takes 
a  mortgage  upon  Its  property,  will  hold  the 
latter  lo  clear  proof  that  tbe  mortgage  was 
executed  in  good  faltb,  and  waa  not  a  device 
to  enablehim  to  obtain  an  advantage  forhlm- 
self  over  those  lnt<?re8ied  in  the  distribniioD 
of  tbe  mortgagor's  property.  Wiuhbum  v. 
Orun  {"Stthardtonf.  OrfeiC),  183  U.  S.  JO, 
48,  88  L.  ed.  616,  531 ;  Taia-Lidc  Oil  Ot.  t, 
Marbury,  91  U.  B.  687,  688.  28  L.  ed.  839; 


Dirent  beneflt  of  such  corporations,  ft^m 
lo  tvTDg  tbem  money  and  at  the  san-e  time 
taking  from  tbem  security  for  repayment — 
tlie  terms  and  Ibe  securities  being  such  as  an 
In  accord  with  the  usual  coutseof  busineaa — 
would  be  highly  Injurious  to  oorporatliini 
Ibemselves.  and  frequently  delrlinental  to  the 
Interests  of  their  creditors.  Tbe  line  of  de- 
marcation that  separates  Talld  from  invalid 
preferences  to  directoraorofflcera  of  Insolvent 
corporations  lies  between  already  incurred 
liabilities  and  liabilities  aaeuineil  by  going 
corporitttons  at  tbe  time  the  security  Is  given 
and  taken. 

opinion,  there  was  do  error  In  tbe 


legal  and  valid  seciirltiea 
preferences,  even  as  against  tbe  claims  of  tbe 
general  creditors  of  the  corpomtlon. 

It  Is  not  Intended  or  considered  that  any- 
thing herein  decided  or  said  is  Id  conflict 
with  the  decislnns  in  Btaek  v.  iriOfT,  130  III. 
163,  and  sulisequent  cases  In  line  therewith. 

Some  otiier  and  minor  objections  to  tbe  de- 
cree are  suggested,  butwe  think  tbatapart  of 
them  are.  In  principle,  disposed  of  by  what 
we  have  alraily  aaitl ;  and  tliai  tbe  others  aie 
not  ffell  taken,  and  do  not  require  ipeclal 

With  the  sliirht  modlftcatlon  In  the  dlieo- 
tlons  to  the  circuit  court  lliat  has  aln«dr 
been  adverted  to,  i^  jyiiipntnl  ntxt iird«r  tf  lit 


will   yaj    the  coata 
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is  aoQulied  iillboiwh  aompIalntiaiB  Id  ibe  owtgu 
oal  tiill  Id  which  loeh  reller  vHawiusbC  wnsaot 
Jud^mmtcmlltoiaottbeKrvalor.  where  ■  cmM 
bill  lu  fureolOM  the  deed  le  Bled  In  ibe  suit.  m«k- 
io«r  Dumeroiw  Mnlee  aelendaDC  with  ■  ruiiili^- 
ment  to  smwrr.  wblob  tbar  do  by  altaoklris  the 
deed,  and  upon  b»ue*  to  formed  tbe  qije*tlnD  of 
the  validltv  of  tbe  deed  k  (ubmlEMd  bj  tbe 
parties  tor  deeNlon. 
8.  Creditors  wbeaM  ezMentlona  emtinot 
be  levied  up<iii  thetr  debtor^  properly  be- 
cause It  I*  in  Ibe  bandi  of  a  receiver  are  nor. 
beoHUse  of  fallute  to  levr  exeeutloas,  precluded 
trum  attaoklDR  tbe  validllr  at  ■  deed  of  truM 
wblob  had  bean  (Itod  bjr  tbe  debtor  ai  balnf 
Id  fraud  of  tbeir  rigbta. 

5.  A  daftoDdaat  wko  la  bronarht  lato  a 
■lilt  by  MOM  bill  majhimaelt  flleaenMablll 
where  li  la  neceHarr  to  do  oampleta  Juitloe  and 
ttrmlnate  tbe  llilxatloii.  under  a  ataiute  provid- 
Inic  Ibat  any  deleodant  mar.  ftfrer  tulns  nil  an- 
•wer.  azbibll  and  Ue  bla  oma  bllL 

4.  Theflltog.  to»«oKtoi11— olTB  ^eor- 
povatton  and  elose  np  Its  tmsiness.  of 
uuBs  bUla  In  tbe  nature  of  oredlior>g  bllia, 
and  of  pisyeisu>aetaaide  a  deed  of  truston  ttie 
propertr.  will  aoi  opente  to  give  the  crediiore 
prajrlnR  nicb  relief  preferenoe  over  tbe  other 
(zeduon  of  tbe  corpora tlon, 

S-  A  preftoreDee  given  by  deed  of  tmat 
to  a  creditor  of  an  luBnlt-enl  oorporatlon  la  not 
srolded  bj  the  faot  tbattbe  creditar  Uanauul 
of  (ome  of  (he  dlreotors. 

6.  A  «aJ«  of  property  In  »mlt  towlnd 
up  nn  Insolvent  corporation  li  nnt  made 
aubjeol  to  tbe  provlMuns.  as  to  Tedemptlon.  In  a 
Btatute  fEOremlnK  gales  In  (oreolosure  proceed- 
InRS  or  under  decrees  lor  tbe  parment  of  money, 
b;  the  tact  tbal  in  the  suit  are  Died  cross  bills 
•eekliw  prefeieneea  In  tbe  sMets.  It  ibe  deoree 

o  recoiniln  ancb  olalms,  but  lai*ea  tbe 


7.  A  deed  oftroat  by  a 


wtll  not  be  rendered  Toid  by  tbe  fact  ttast  tbelr 
dalma  were  Ruaranleed  by  dlre<-ui>s  of  the  oor- 
poratioii.  unless  Uray  ara  sbovn  to  be  able  to 
tcspond  to  tbe  demands;  Dor  by  Ibe  fact  that  tbe 
pTeferCDce  was  itlveu  without  tbe  knnwledtie  of 
tbe  ciedliois,  unless  It  la  ataown  Ibat  It  was  for 
tbe  t>eneflt  of  the  dlrecton  rather  ihM)  of  the 
<«editoib 

(JannaiT  tOt  UBOa} 

APPEAL  fay  defeodanl  tmttee  and  the  bene 
flciartea  untteTadred  of  trust glTen  by  the 
Jollet  Loitrprise  Company  trnm  a  derrep  of 
tbe  Ap|)ellBle  Coiirl,  Beoood  District  afflrm- 
Init  a  decree  of  Ibe  Circuit  Court  for  Will 
Count;  seitiuK  aside  a  trust  deed  ai  being  in 
(nod  of  crediton.    Bnermd. 


Nuional  Bank  uid  jowpli  Stephen  Sled  tbefi 

VoiK-Sra  nilnola  Bteel  Co.  v.  O'DonneU  OU. 
mi^  MI,  and  fuoUtaU  tbemwUb. 
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bill  In  the  ctrcntt  oonrt  of  Will  eoantj,  U- 
lefilng,  tmoiig  otiier  tblnfca,  tfaat  tbe  coa>> 
plalnsnt  Mepiien  had  revoTered  a  Jiidgmeat 
■gainst  tbe  Joliet  KuterpTlie  Company,  acor- 

C ration  or  tlilsatate  engaged  In  manufacture 
g  barbed  wire  at  Jollet,  that  execution  bad 
been  taaiied  niid  returned  uiiHatlifled,  ami  tbat 
•aid  corporatiiin  was  Insolvent,  and  praying 
for  tbe  appointment  of  a  lacelver,  tbe  di»- 
■olutinn  of  tlie  corponlloo,  the  asuertHlnmeot 
u>d  enrorceinent  of  the  Individual  lUbllltf 
ol  the  Btockbolders  and  directiin,  aod  fur 
such  other.  Turthcr,  and  different  relief  at 
might  be  agreenble  lo  equltv.  On  Decem- 
t)er  84,  IWi.  tbe  ClevtAand  KolllugMlll 
Company  and  tlie  Itllnois  8t«e!  Ciimnanr 
aied  their  bill  In  tbe  aald  court.  alWiiiK, 
among  oUier  tblogs,  that  the  ClevL-laad  Itiill- 
Ing-MUl  Comniiny  had  recivered  s  Judgment 
against  tbe  Juliet  EntiTpriae  Compauy.  De- 
cember I.  IHQa,  for  (17,481.67,  on  wblch 
execution  was  immedlatelv  Issued,  and  whlcb 
nsmained  nbnily  unpaid  Bad  unsatlsllcil ; 
tbst  siilil  Jollet  Enttrprise  Company  was  also 
Indebted  to  tlie  Illinois  Sti'cl  Cotnpany  In 
Uie  sum  of  ties  7.11. 04i  tlmt  Cburiiis  U. 
Fish.  Genrge  M.  FUb.  Henry  M.  Flah,  Fran- 
cis H.  Ciinuell.  and  Johu  T.  Brooks  were  di- 
rectors and  olHcers  of  said  Jollet  Entt'rprlse 
Company:  that  said  directors  Clurles  H. 
risb.  George  M.  Fish,  and  Henry  M.  Flsb, 
together  with  Henry  Fish,  tbelr  fiiiher,  com- 
puaed  tbe  firm  of  Henry  Flab  &  Sunn ;  that 
on  NovetnlHir  80,  ltJQ2.  the  (teremlant  corpo- 
ratlim  confessed  Judgmeut  In  said  circuit 
court  In  favor  of  naiil  firm  of  Henry  Flsb  A 
Sons  for  $176,420.96,  on  wbicb  executloa 
immediately  Issued,  aod  was  levied  on  all 
the  prorcity  of  tbe  corporation ;  that  on  tbe 
same  day  said  corporation  executed  and  de- 
livered a  trust  deed  to  Cbftunccy  J.  Blair, 
trustee,  securing  various  creditors,  to  tli« 
amount  of  about  |10S,0U0i  that  said  corpo- 
rutlOQ  at  thnt  time  was,  and  for  many  manihs, 
prior  thereto  had  been,  insolvent;  aod  that 
said  cnnfi-ssion  of  JuilgnienI  and  trust  deed 
were  unlawful  attempts  to  prefer  creillturs, 
and  praying  that  James  L.  O'Donnell.  as> 
signee  of  said  Arm  of  Henry  Fisb  &  Sons, 
insolventa,  should  b6  enjoined  from  enforc- 
ing said  Jiidirment.  and  that  the  Judgmeni  and 
trust  deed  should  be  set  anide  and  declared 
null  and  void  :  that  Ibe  trust  deed  be  decreed 
to  be  a  general  assignment  for  the  benetlt  of 
creditors :  tbat  the  assets  of  tbe  corporaifon 
should  be  marshaled,  admlnlst^reil,  and  dla- 
trlbuted  among  all  tbe  creditors  of  the  cor- 
poration ;  tbat  liabilities  of  the  stock  fa  olders, 
directors,  and  officers  should  be  determined 
end  enforced  ;  and  that  complainants  might 
have  such  otherand  further  relief  as  to  equity 
should  seem  meet.  The  whole  property  of 
the  corporation,  exBPpt  such  as  was  in  the 
custody  of  the  sberilT.  under  the  execution 
in  favor  of  Henry  Fish  &  Bons  and  certain 
attachment  writs,  had  been  In  the  poesesjlnn 
of  a  receiver,  appointed  under  a  bill  Bled  in 
the  United  States  court ;  but  on  tbe  same  day 
tbat  said  blH  of  tbe  Cleveliind  Rolling  HiH 
Company  and  the  Illinois  Slrcl  Compsny  wsa 
Qled,  the  bill  filed  In  the  United  States  cir- 
cuit court  was  dismissed  tor  want  of  juris- 
diction, and  Oeorge  H.  Uunroe,  the  fotmer 
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rooelrar,  waa  kpMlDted  rocelrer  under  uld 
bill  of  the  Clenland  Rolllac-Hlll  Cobiiwdt 
•nd  tbe  I1Hdo1>  Bt«e1  Companj,  and  took 


powesalOD  u  Bach.  On  December  80,  IB92, 
the  court,  on  Ita  own  motion,  and  in  parau- 
«nce  ol  the  atlpulatlon  wid  sKKement  of  par- 
tiei,  oonsolidated  the  two  aulta  bo  benuo  in 
the  Will  couQtT  circuit  court,  and  the  ap- 
pointment of  Munroe  as  recelrer  wu  ex- 
tended over  both.  The  Jollet  EDterprlw 
Company  was  defaulted  on  the  bill  to  wind 
op  the  corporation,  but  answered  the  bill 
Wuich  queatloned  the  Judgment  coDfesaed  and 
the  trust  deed,  and  contested  that  bill.  Jam<« 
L.  O'Donnell,  assignee  for  Henry  Pish  & 
Boat,  In  hie  tntwer,  cUimed  the  ri^bt  to  eo- 
force  the  Judgment  In  favor  of  that  Arm  for 
the  full  amount  for  the  benefit  of  their  cred- 
itors. The  trustee  and  tWDeflcIarles  under 
the  trust  deed,  In  their  answer,  claimed  the 
beneQts  conferred  bj  the  trust  deed,  and  In- 


(lBl«d  on  Its  validltj.     &  cioae  bill 

filed  bv  Ohaunce;  J.  Blair,  trustee, 

tain  of  the  benenclarlea  named  In  the  trust 


deed  for  the  forecloetire  of  the  aame.  Tbe 
Cleveland  RoIIIdk-UIII  Company  and  the 
Illinois  Steel  Oompanj  answered  the  cross 
bill.  diallengiDg  the  validity  of  the  trust 
deed,  and  setting  got  substantial  I  j  the  same 
matters  averred  la  their  original  bill  con- 
oeminK  it.  Joseph  B.  Wiley  and  the  Ashley 
Wire  Company  were  brouglit  In  as  defend- 
ants in  said  croas  bill  filed  to  foreclose  the 
trust  deed,  and  thev  answeied  and  filed  a 
cross  bill  thereto,  alleging  the  recovery  of 

{udgments  in  their  favor  against  the  Joliet 
inlerprise  Company,  and  averring  that  no 
execution  had  Issued  l^ecanse  tbe  property 
of  the  corporation  was  In  the  hands  of  a  re- 
ceiver, and  that  the  trust  deed  was  an  un- 
lawful preference,  and  not  authorized,  and 
praying  that  It  should  be  set  aside  and  de- 
clared null  and  void.  Afterwards  said  Joseph 
8.  Wiley  and  the  Ashley  Wire  Company 
were,  by  order  of  the  court,  admitted  ascom- 
plainanU  In  the  bill  of  the  Will  County  Na- 
tional Bank  and  Joseph  Stephen  ;  and  on  the 
hearing  of  the  cause  said  Joseph  8.  Wiley 
filed  an  Intervening  petition,  settlns  out  the 
recovery  of  his  Judgment,  and  asking  to  be 
made  a  party  complainant  with  the  Cleve- 
land Rolling-Hill  Company  and  the  Illinois 
Steel  Company  in  their  bill.  Tbe  prater  of 
the  petition  was  granted,  and  said  Joseph 
6.  Wiley  filed  a  supplemental  bill  to  said 
bill  of  the  Cleveland  RolllDg-MIll  Company 
and  tbe  IDIdoIs  Steel  Company,  alleging  that 
be  recovered  said  judgment,  and  that  no  ex- 
ecution was  issued  because  the  property  of 
the  Jollet  Enterprise  Company  was  In  the 
bands  of  B.  receiver,  as  aforesaid. 

As  a  result  of  the  hearing  the  court  found 
that  the  Judgment  recovered  by  confession  in 
favor  of  the  firm  of  Henry  Plah  &  Boos  was 
based  upon  six  Judgment  notes  of  the  Jollet 
Enterprise  Company,  for  |39. 000  each,  which 
were  given  for  money  actually  loaned  to 
said  corporation  by  said  Henry  Fish  &  Sons ; 
lliat  said  corporation  was  Insolvent  March 
81.  1868,  and  thereafter  tbe  directora  had  no 
right  to  loan  it  money  and  take  Judgment 
Dotes  therefor;  that  four  of  said  Judgment 
BOtea  were  renewals  of  like  notes  for  loans 
>1  L.  R.  A. 


made  before  March  81,  ISDS,  and  two  were 
for  loans  made  after  that  date  ;  that  tbe  oor- 
poratlon  had  no  power  to  make  said  last  two 
Judgment  notes,  because  three  members  of 
said  banking  firm  were  membNS  of  tbe  cor- 
poration 1  that  tl.OOO,  Included  in  the  Jndg- 
ment  as  attoruey's  fees,  could  not  be  sus- 
tained, and  that  (1,430.06  waa  wrongfully 
Included  as  interest :  and  it  was  decreed  that 
said  Judgment  should  stand  for  |lie,000  only, 
the  principal  of  tbe  four  notes  held  valid. 
The  findings  concerning  the  trust  deed,  and 
the  rights  of  the  beneficiaries  thereunder, 
were  tnat  the  several  debts  secured  by  the 
trust  deed  were  all  evidenced  by  notes  of  the 
Jollet  Enlerprise  Company;  that  the  dcbta 
were  not  created  when  the  trust  deed  waa 
made,  but  had  existed  a  considerable  time: 
that  neither  tlie  trustee  nor  any  beneficiary 
knew  of  the  execution  and  recording  of  the 
trust  deed,  until  after  It  was  executed  and 
recorded  by  the  officers  of  the  corporation  ; 
that  In  every  case,  except  that  of  Cornelia 
A.  Hlller,  two  or  more  members  of  tbe  bank- 
ing firm  of  Henry  Pish  &  Sons,  who  were 
also  directonof  the  corporation,  were  bound 
as  guarantors  for  the  payment  of  the  Indehi- 
edoeaa,  by  writteo  guaranties  Indorsed  on  the 
notes :  that,  as  to  such  debta  so  gnanwteed, 
the  trust  deed  was  an  unlawful  attempt  on 
the  pan  ol  the  directors  to  secure  indebted- 
ness for  which  they  were  personally  liable: 
that  on  November  SO,  1802,  the  same  day  the 
trust  deed  waa  made,  tbe  corporation  paid  to 
ComellaA.  Miller,  on  her  note,  |t.SOO,  leav- 
ing due  her  (000  and  interest ;  that  judgment 
was  confessed  on  said  note  for  (831.85,  which 
Included  $60  attorney's  fees;  that  said  at- 
torney's fees  should  uot  be  allowed ;  and  that 
she  bad  a  right  to  rely  on  the  trust  deed  to 
the  amount  of  (SOS  and  interest  due.  Tbe 
crossbill  toforeclose  the  trust  deed  waatliere- 
fore  dismissed,  with  costs,  for  want  of  eq- 
uity, except  as  to  said  Cornelia  A.  Miller, 
and  except  as  to  her  the  trust  deed  was  held 
to  be  an  illegal  and  fraudulent  preference, 
and  was  set  aside  and  canceled. 

From  tbe  decree  that  was  rendered  by  the 
circuit  court  an  appeal  was  taken  to  the  ap- 

EbI late  court  for  tlie  second  district  by  James 
.  O'Donoell.assigcee  of  Henry  Fish  ifcSona, 
by  Cbauncey  .1.  Blair,  trustee,  and  by  the 
M  Tchants'  Katioual  Bank  of  Chicago,  tbe 
American  Trust  &  Havings  Bank  of  Chicago, 
the  ThlM  National  Bank  of  New  Tork.  the 
Will  County  National  Bank,  the  First  Na- 
tional Bank  of  Jollet,  and  the  Washburn  A 
HoeaManufocturicgCompany,  whose  claims 
were  secured  by  the  trust  deed.    In  the  ap- 

Eellate  court  numerous  errors  were  assigned 
y  the  there  appellants,  and  croea  errors  wer» 
assigned  by  tjie  Illinois  Steel  Company  and 
by  otheis.  By  the  Judgment  of  the  appel- 
late court  tbe  decree  of  the  circuit  court  was 
affirmed  In  all  respects,  except  as  to  the  Judg- 
ment t>y  confession  in  favor  of  the  firm  of 
Henry  Fish  &  Sons  against  tbe  Joliet  Enter- 
prise Company,  and  as  to  such  Judgment  the 
decree  was  reversed  (RS  111.  App.  )tl4),  and 
the  cause  remanded,  with  directions  to  sustain 
said  judgment  for  the  amount  for  which  tbe 
same  was  entered,  except  (1,420.90,  which 
bad  been  erroneously  Included  as  Intcnat, 
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•ad  which  judfment,  wllb  Interat  thereon, 
ma  ordered  to  be  preeerred  ma  a  lien  apon 
ttM  ptDpert;  of  the  JoIIel  Enlerprlie  Com- 
puij,  in  &Tar  of  uld  finn  of  Henry  Fish 
A  Sona  and  their  uslsnee,  under  die  Judg- 
ment, execution,  knd  Wf. 

The  preaent  appeal  !■  bj  Chsunoey  J.  Blair, 
truatae,  and  the  Merchant*'  National  Bank 
of  Chicago,  the  American  Trust  A  Sarlnga 
Bank  of  Chicago,  the  Third  National  Bank 
of  Xew  Turk,  (he  Will  Oountj  National 
BttDk^the  Fint  National  Bank  of  Jollet,  and 
the  Waahbnrn  A  Moen  Manufacturing  Com- 
pany, beneflciariea  under  the  truit  dasd  eze- 
eated  by  the  Jollet  Bnterprlae  Company  to 
■»id  Blair  aa  truatae. 

Mr.  Ocoi^*  a.  Houm.  with  ifr.  B.  A. 
Otia.  for  appellants: 

The  power  of  an  Inaolrent  corporation  to  w- 
cure  any  bona  flde  creditor  by  conTevanM  or 
morteage  of  iis  property,  even  tboojzb  it  may 
i«sult  in  a  prefereooe  of  one  creditor  over  an- 
other, k  no  longer  an  open  queetion  in  thia 
Btnie. 

Beidtwald  t.  Ommfreial  BoUt  Oo.  106  Bl. 
439;  Bouton  v.  !^U\  118  111.  4B1;  BureA  t. 
Weal.  134  111.  358;  Ragland  v.  MeFaU,  187  UL 
81 ;   aU>KT  T.  /.«¥,  140  m.  lOS. 

The  general  current  of  auiborlty  aa  an- 
nouncea  by  decisions  of  court!  of  last  reaortlii 
a  pieat  majority  of  the  staiei,  la  that,  in  the 
sbcwDce  of  a  statute,  tbe  corporation  may  give 
a  preference  to  cue  creditor  over  another,  pro- 
vided there  la  no  fraud  practiced,  nor  any 
stiempt  by  any  one  occupying  a  fiduciary  rela- 
tion toward  It  to  obtain  an  undue  advantage  or 
preference  In  his  own  favor. 

Jiinffii  T.  BiKme,  18  Ark.  068;  Sank  qfMmt- 
real  r.  J.  E.  Potii  8aU  &L,  Oa.Vt  Mich.  8U; 
Bw^l  T.  Buekinghnm,  16  Iowa,  884,  8fl  Am. 
I>ec.  616;  Flanler'M  Bank  t.  WAitUe.  78  Ta. 
737;  Dnna  t.  Bant  <>f  Unihd  Statet,  0  Walts 
&  B.  238;  StaU  *.  Bank  of  Maryland,  6  GUI 
A  J.  200,  26  Am.  Dec.  961:  CaUin  t.  Beglt 
Bank,  S  CoDD.  2SS;  Witkiaton  v.  Bautrle,  41 
N.  J.  Eq.  mS;  Gould  V.  LittU  Bock,  M.  R. 
Os  T.  R.  Go.  Sa  Fed.  Rep,  680;  Warrm  r. 
ITirtt  Sat.  Bank.  14S  Bl.  9. 30  L.  B.  A.  746. 

The  fact  that  tbe  indebtedneaa  secured  l^ 
the  Blair  trnst  deed  was  furihcr  evidenced  1^ 
the  guaranty  of  Henry  Fish  &  Sons  did  not  in 
any  manner  aSet;!  the  power  of  the  creditors 
to  demand,  or  of  tbe  corporation  to  give,  other 
•ecurlty  for  Its  payment. 

A  Bale  or  conveyance  of  property  will  not 
be  ael  aside  for  constructive  fraod  on  the 
part  of  the  grantor  alone,  but  both  the  grantor 
and  the  grantee  must  be  shown  to  bave  par- 
ticiimtediD  tbe  fraudulent  intent  before  relief 
vrJH  be  (granted  a^lnit  It. 

SehrotdfT  V.  WaUh.  120  Bl.  408;  EaUh  v. 
J^yrdon.  74  Bl.  414;  Fht^  v.  CvrU.  80  III. 
100;  Bump,  Fraud.  Conv.  p.  106;  RaMing  t. 
Bwrt.  84  Pa,  818;  DuO^  v.  Danfortli,  61  N. 
"Y.  626;  National  Tubt  Work*  Oo.  v.  Ring  Be- 
JtigeratiTig  A  le^  Maeh.  Co.   IIB  Ho.  865. 

The  directors  of  the  Jollel  Enterprise  Com- 

Cy,  who  were  liable  as  guarantora,  could  not 
payment  of  such  debts  be  mbrogated  to  the 
81  I^  B.  A. 


ligbta  of  the  beneficiaries  named  In  the  deed  at 
^-niL 

Bheldon,  Bubrogatioo,  S44;  Dminev.  Bark- 
MM.  117  IIL  14S;  MOnavkM  d>  M.  R.  Ck>.  v. 
Sovtttr.  80  U.  Sl  18  WaU.  017,  20  L.  ed.  548. 

Security  given  for  a  bona  flde  pre  ezlitiag 
debt  li  not  to  be  held  Invalid  for  the  sole  rea- 
son that  the  corporate  offlcera  are  petaonaJly 
liable  for  its  payment. 

Jhinoomb  v.  Itevi  York.  H.  a  N.  B.  Oo.  Si 

.Y.l;  Be  WiniJufm  SAipbttO^ng,  Boiler  S 
a>.  L.  B.  0  Ch.  Div.  823. 

The  offlcera  are  not  Irusteea  In  the  sense  In 
which  that  term  la  used  by  courts  of  chancery, 
and  thev  still  have  tbe  full  power  of  dis(>osi- 
lion  ana  control  of  the  corporate  property  and 


SbrihweeUm  Mfy.  A  Car  Oo.  1 
16  L.  B.  A.  470;  JJlw  v.  Blair.  188  U.  %.  684, 
U8  L.  ed.  721. 

A  deed  to  a  trustee  for  the  benefit  of  bona 
fide  creditors  will  be  presumed  to  have  been 
accepted  by  (hem  In  the  absence  of  proof  that 
they  refused  to  accept  IL 

fireoU  v.  Marhury,  24  B.  8.  11  Wheat.  78, 
6  L.  ed.  428;  Dole  v.  Linealn,  62  DL  22; 
Wtberf.  Ohritten.  HI  Bl.  91. 

The  decree  below  directs  the  receiver  to  sell 
the  property  of  the  Insolvent  corporation  wltb- 
oat  redemption,  which  la  directly  oontrary  to 
tbe  decision  In  Loeeg  Ooal  Miaee  t.  Ohieago, 
"'.  A  V.  Ooat  Oo,  181  Bl.  9,  8  L.  R.  A.  696. 
On  ftUUon  for  rdiearing. 

In  this  state  under  our  general  incorporation 

:t  the  board  of  directors  are  invested  with  the 
exercise  of  all  corporate  poweilL 

BeaeK  v.  MiOer,  ISO  Bl.  162;  aatUiA  t. 
Milter,  164 Bl.  44;  FoagM.  Blair,  18S  U.  B.SS4, 

88  L.  ed.  721;  Bollint  r.  Bria-fitid  Ooal  A  I. 
Oo.  160  U.  8.  880,  87  L.  ed.  1117. 

There  Is  no  lack  of  power  in  the  directors  of 
an  iDBOlveot  corporation  to  give  preferences  to 
debts  due  themBclves,  and  such  preferencea 
will  stand  unless  called  in  question  in  a  court 
of  equity  bf  a  party  having  the  right  to  make 
the  claim. 

It  is  the  vice  aa  to  this  question  of  power  in 
tbe  opinion  that  leads  the  court  to  seemingly 
Ignore  the  rights  of  tbe  beneficiaries,  and,  ac- 
ceptini;  as  granted  that  the  act  done  is  for  the 
advantage  of  tbe  directors,  who  are  guarantors. 
bold  tbe  ttuat  deed  as  invalid.  The  righta 
of  the  beneflciariea  constitute  an  importaoL 
factor  in  thia  transaction,  and  ahould  be  con- 

Loury  Bkg,  Oo.  v.  Empire  lAm^er  Co.  91 
Oa.  624;  Weikl  v.  Atlanta  Furniture  Mfg.  Oo, 

89  Oa.  297;  Qoodyear  Rubber  Go.  v.  Oeorge  D. 
Seott  Oo.  96  Ala.  4S9;  EendeTwn  v.  Indiana 
Tnttt  Co.  <Ind.)  40  N.  E.  516. 

Any  direct  creditor  of  an  insolvent  corpora- 
tion created  and  existing  in  good  faith  has  tbe 
right  under  tbe  law  to  obtain  and  receive  se- 
curity for  bis  debt  even  lo  the  exbausttoo  of 
the  entire  estate  of  the  insolvent  creditor. 

The  fact  that  these  directors  were  liable  per- 
sonally on  these  notes,  ss  guarantors,  is  and 
was  a  mere  incident.  Tbe  securing  of  these 
notes  by  tbe  trust  deed  may  or  may  not  be  of 
benefit  and  advantage  lo  these  directors;  but, 
be  that  aa  U  may,  it  Is  not  such  an  act  aa  la 
brought  within  the  principle  govranlng,  for 
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Ilie  msoD  that  the  «M  worln  at  mutt*  In  do 
tainty  to  tbe  olber  cre<1f  Inn  of  the  cor|ioratfnii 
vliereb;  tbere  exists  right  of  complaint  to  aucb 
credltnrs. 

Sanford  Fork  *  T.  Ob.  t.  How,  B.  A  Oo. 
167  U.  S.  812.  bQL.  ed.  7I3(18B5);  Wamny. 
rint  Nat-  Rank,  149  111.  S,  25  L.  a  A.  746. 

Mtitrt.  WUlI»m«,  Bolt,  *  Wheeler, 
with  Mr.  E.  Pax nuJe*  Prentleei  for  ap- 
pellen: 

The  de«d  of  truit  to  Blair  is  void  u  an  at- 
tcmp'  b;  ao  iDtaWeiit  corporatloD  to  prefer  lt« 
officera. 

AtmtUr  T.  Ameriean  BxA.  Nat.  Bank.  40 
n  App  501;  Bmch  t.  MitUr.  180  UL  102; 
Botboom  y.  )l  hittaktr,  V&i  l\\.  81. 

Tbe  lime  has  long  *\uce  passed  nben  tbe 
directors  la  ihelr  own  Imeiest  can  defend  ibeir 
own  BcU.  TLe.r  CBDDOt  be  heard  In  Ibis  court 
to  claim  what  the  iru>t  deed  would  i^ye  to 
them,  but  tbeir  plan    han  bpeu   ao  conrelved 


We  do  DM  belirve  that  ttaee^vs  of  tlie  court  of 
equity,  Innkineinto  the  mpnisof  atranEaciion, 
will  be  bllndea  bj  anj  such  circuliy  of  action 
as  Ibat  which  la  hert  aliown. 

Co-tulvlated  Tank  Line  Go.  v.  Eanmu  City 
r(wn(>A(5>.45Fecl.Bep.  7;  HutrUnton'T.  flul- 
ton  Mfs.  Oo.  07  Fed.  lU'p.  90»:  Corey  t.  Wad»- 
wortli,  09  Ala.  68.  2S  L.  R.  A.  018;  Olnex  v. 
Cunanicvt  Unit  Co.  16  a  I.  597.  8  L  R.  A. 
881;  (Joodvear  ItubberCo.  v,  Qtorge  D.  Scott  Co. 
M  Ala.  438;  Lmcry  Btg.  Oo.  j.  Empire  Lum- 
ber Co.  91  Qa.  (i24;  Cnnk,  Stock  &  Stockliold- 
ers.  §a  601  el  teq.;  Bifardi  t,  Eeyilom  Oil  Co. 
1  Pa.  Adv.  R.  710  1893-;  CorlieU  v.  WootJieard. 
S  Sawy.  408i  Wall,  Insolrent  Corp.  iiS  156, 
167. 

Under  tbe  !6th  lectloD  of  Ihe  In  corporation 
act  of  this  Btate  a  bill  aucb  as  thai  which  Is 
DOW  l)efore  this  court  mny  be  flii'd  b;  a  simple 
contract  creditor,  and  the  court  below  had  full 
»uihoritT  to  enterlain  ibe  case  ao  made. 

WooliTton  T.  Tat/hT.  182111.  197;  TaleoUv. 
Oram  Wire  A  8.  Co.  KB  111.  App  160;  Wnol- 
wrton  T.  Qeorgt  H.  Taylor  Co.  48  Hi.  App, 
434. 

The  bill  Bled  by  coDsplalnanta  Id  the  court 
below  prayed  [bat  the  vartouB  conveyances  and 
piiymenls  made  by  IheEnlernrtse  Company  on 
the:  0th  of  NovembiT.  IBW,  should  he  declared 
In  effect  1o  be  a  voluulnry  a.vignment  for  the 
iMoeflt  of  creditors.  Whether  complainanla 
aucceed  In  Ihelr rontent Ion  upon  this  point  or 
not,  It  n evert lieleua  remalris  true  lliat  the  court 
baa  Jurisdiction  to  bear  and  lo  decide  upon  the 
question  which  la  ihu»  prevented  lo  It. 

Jioteb-om  v.  WltitWer  38  III.  App.  443. 

Some  trust  unqupallonalilr  exisu. 

Beach  Y   MiUr.  130  III.  lS2, 

The  leenl  ilile  and  the  disposition  of  the 
properly  belong,  to  auch  extent  a^  Bball  be  de- 
claied  by  ihe  courl,  to  the  ror|K)nition  and  Its 
ofitcers.  Tbe  beneficial  interest  is  in  the  cred 
Itora. 

Lindauerv.  r^ng.  29  HI.  App.  189;  San- 
Ottt  r.  Walerbvrtf,  110  III.  320. 

WUUb,  J.,  delivered  tbe  opinion  of  the 


"Thl)  appeal  brings  before  us  ao  much  ^ 
theorderand  Jiidgnientot  theappellaw court 
as  atUrms  thoae  portions  of  the  decree  reo- 
dered  by  the  circuit  court  of  Will  tvmutj. 
In  the  consolidated  cause,  that  have  lererenoe 
to  the  trust  deed  dated  Novemlier  UU.  lOW. 
Appellants  challenge  the  rljcbi  of  apfielleea, 
andeapwlaliy  that  of  the  IlllDoisSuel  Com- 
pany, lo  question  the  validity  of  the  imat 
deeil.  and  alao  seem  to  call  In  qiiestliin  tbe 
jurisdiction  and  right  of  the  court,  under 
the  pleiuiinxs  and  proofs,  lo  decree  the  in- 
validity of  such  trust  deed,  and  the  relief 
that  it  granied.  We  do  not  deetn  It  necea- 
sary  to  Inquire  whether  or  not  [lie  Cleveland 
IIolllng-Mlll  Company  anil  thelllinola  Steel 
Company,  or  either  of  them,  had  ao  ex- 
hausted their  remedies  at  law  as  to  entitle 
tlieiu.  under  their  original  bill,  to  set  aside 
said  truat  deed  In  a  court  of  clinticery.  Ap- 
pelUulB  answered  aaid  nriglnal  bill,  and 
then,  on  February  9.  180.1.  exiilbiled  their 
cross  bill  to  foreclose  tbe  Irui't  deed,  and  tbe 
Cleveland  RoUinK-Uill  CotDpanv,  tbe  llli- 
noia  SieL-\  Company,  Joseph  8.  Wiley,  the 
Asliley  Wire  Company,  and  T«ry  numeroua 
olhitr  persons,  firms,  and  corporations,  were, 
by  appellants,  made  partlea  ilefeudant  to  ibe 
said  croa-i  hill,  and  required  to  answer  Um 
same.  Tula  they  did.  and  they  Inu-rposed, 
by  way  of  defenae  to  the  cmaa  suit,  auliatao- 
tially  the  same  matters  that  had  been  alliged 
In  the  original  bill,  and  made  siilistantlullj 
the  same  objections  to  the  validity  nf  the 
trust  deed  ;  and  thereupon  appellants  filed  a 
replication  to  thcao  answers,  aud  the  ieaues 
thus  formed  a*  to  the  validliy  of  the  truat 
deed  were  by  the  parties  eubmilted  to  tbe 
decision  of  the  chancellor  at  the  hearing  of 
tbe  consolidated  cause.  We  think  that  the 
cirrult  court,  under  the  ci  re  i  mi  stances,  hatd 
power  and  authority  to  adjudicate  in  re- 
spect to  the  matters  thus  submitted  to  It, 
Hod  this,  even  though  all  or  some  of  tbe  de- 
fendants to  the  croi>S  bill  were  butalmple- 
coniract  creditors  of  Che  Joliet  Enierprise 
CiimpHny.  But.,  even  aaaumfng  that  tbe  quea- 
tlon  of  the  validity  of  the  trust  deed  could 
not.  be  raised  in  cbaneery.  even  by  wny  of 
defense,  by  a  creditor  of  the  Enterprise  Com- 
pany, without  such  creditor  hud  Srat  reduced 
hia  claim  to  a  judgment,  anil  h>id  exhausted 
all  legal  remedies  for  Its  collection,  yet  the 
reci)rd  befiire  ur  shows  that  the  Cleveland 
Itolling-MIl!  Company  not  only  recovered  a 
juilgmrntat  lawfor  itsdemami  of  (17.464. 67 
and  had  an  execution  Issued  thereon,  on  De- 
cember 1,  1892.  on  which  tbe  atierlff,  on 
December  24.  IH92.  Indorsed  a  return  of 'No 
property  found. '  hut  thnt  said  execution  and 
return  were,  on  January  6.  18)18.  Bled  in  Ibe 
otTlce  of  the  clerk  of  the  circuit  cuirt:  and 
that  the  demaiida  of  the  Asbley  Wire  Com- 
pany and  Joseph  B.  Wiley  were  reduced  to 
ju'Igmenrs  on  January  28.  181)3,  and  that  no 
executions  were  Issued  on  said  juilgmeota, 
liecHiiBe  all  the  property  of  the  Joliet  Enter- 
prlve  Company  then  was.  and  for  a  longtime 
had  lieen.  In  t'be  hands  of  a  receiver,  and  Id 
the  cualod;  of  the  court    Tlw»  may  be  soma 
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qnMtloii  M»  to  the  raflJclencj  of  tbe  letum 
on  tbe  execDtfoD,  baaed  on  tbe  JudKnient  for 
tlT,4M.B7,  but  there  can  be  no  queatlon  but 
that  the  Aalilej  Wire  Compuir  and  Wiley 
had  a  clear  right  to  contest  the  trust  deed. 
When  their  Judgments  were  recovered,  all 
the  property  of  the  Buterprlae  Company  waa 
Id  tbe  cuBtody  ot  the  law.  io  charge  of  the 
receiT«r  in  tbe  couaolidated  suit,  composed 
of  tbe  winding  up  bill  exhibited  bj  tbe  Will 
Couutj  Nallonal  Bank  and  Stephen  and  the 
subsequent  bill  of  tbt  Kolllng-Mill  Company 
and  the  Steel  Company ;  and  in  that  state  of 
tbe  case,  the  issuance  and  attempted  levy  of 
executioDB  would  have  been  a  Tain  and  idle 
ceremony,  and  probably  a  contempt  ot  court. 
In  iiUere  t.  Hoagtand.  89  111.  364,  this  court 
wid  that  tbe  general  rule  was  that  there  mast 
be  a  judgment  and  a  return  of  co  property 
before  a  creditor*'  bill  will  be  entertained, 
yet  that  to  that  rule  there  were  well-recog- 
Dtied  exceptions;  and  tbe  case  of  a  deceas^ 
debtor  was  there  held  to  be  one  of  the  excep- 
tion!, ilnce,  under  our  statutes,  an  execution 
cannot  Iwue  against  an  administrator  so  as 
to  leacb  personal  assets.  Tbe  same  principle 
has  application  in  th°  case  at  bar.  Where 
I  debtor  corporation  is  insolvent,  and  all  Its 
propbrty  Is  in  the  hands  of  a  receiver  In  a 
■Dit  in  equity,  brought  under  section  20. 
chap.  82,  Rer.  Stat.,  for  the  purpose  of  dis- 
solving and  cloeing  up  tbe, business  of  sucb 
corporation,  the  caK  la  one  of  an  exception 
to  the  Keneral  rule  tbat  there  must  1m  a  re- 
tnrn  ot  nulla  bona  upon  which  to  baae  the 
right  of  a  creditor  to  contest  in  equity  a 
transfer  of  property  made  by  tbe  debtor. 

"  Tliere  can  m  no  doubt  but  that  tbe  decree 
diimissing  tbe  cross  bill  to  foreclose  was 
fully  autborlEed  by  the  issues  formed  there- 
in ;  and  to  any  question  made  as  to  the  au- 
ibority  of  the  court  to  grant  tbe  afBrmative 
relief  of  decreeing  tbe  cancelation  of  tbe 
trust  deed,  it  Is  a  sufficient  answer  to  say  tbat 
the  Ashley  Wire  Company  and  Wiley  not 
only  interposed  answers  to  tbe  cross  bill  to 
foreclose,  but  also  each  Bled  a  cross  bill. 
praving  that  tbe  trust  deed  should  be  set 
utae  and  declared  null  and  void,  and  that 
Wiley  afterwards  filed  a  supplemental  bill 
o[  like  tenor,  and  that  appellants  answered, 
sad  Issues  were  formed  upon  such  bills.  In 
this  stale  of  the  case  it  is  hardly  worth  while 
to  inquire  whether  or  not  it  was  proper  prac- 
tice to  allow  tbe  flling  of  cross  bills  to  a 
cross  bill.  It  may  be  remarked,  however. 
that  the  statute  provides  that  any  defendant 
may,  after  tiling  his  answer,  exhibit  and  file 
big  cross  bill ;  and  no  good  reason  Is  perceived 
why  defendants,  who  are  only  brought  int« 
Uw  suit  by  a  croia  bill,  may  not  also  exhibit 
crow  bills,  where  the  same  are  necessary  or 
proper  far  the  purposes  of  doing  complete 
Justice  and  terminating  tbe  litigation. 

"It  we  assume  tbat  tbe  circuit  court  de- 
cided properlr  in  decreeing  the  invalidity  of 
the  trust  deed,  and  in  settloK  it  aside,  then 
inch  decree  was  for  the  benefit  of  tbe  I11I- 
noli  Bteel  Company  and  all  others  ot  the  kcd- 
eral  eredlbnt  of  the  Joliet  EDtcrprise  Com- 
paoy,  as  well  ae  for  the  benefit  of  Wiley  and 
tbe  Ashley  Wire  Company.  Tbe  property 
covered  by  tha  tnut  d«ea  and  all  other  prop- 
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ertj  of  the  Insolvent  corporation  vraa  in 
tbe  possession  and  control  of  tbe  receiver, 
appointed  a*  well  in  the  winding-up  tolt 
brought  by  the  Will  Ckiunty  Bank  and  Ste- 
phen as  in  tbe  suit  of  tbe  Illinois  Bt«el  Com> 
pany  tt  ai.  that  had  been  consolidated  with 
It,  The  prayer  of  the  winding-up  bill  was 
that  a  decree  should  be  entered  dissolving  tbt 
Insolvent  corporation,  and  for  an  accounting 
of  all  such  matters  wherein  an  account  was 
necessary,  and  for  the  appointment  of  a  re- 
ceiver under  the  statute,  with  authority  to 
close  up  its  affairs,  and  for  such  further 
and  other  relief  in  the  premises  as  should 
be  agreeable  to  eouity  and  good  conscience. 
The  whole  consolidated  cause  was  submitted 
to  the  court, — the  two  original  bills,  and  the 
various  cross  bills. — and  tbe  issues  formed 
on  such  bills;  and  when  the  court  decreed, 
upon  one  branch  of  the  conaolidated  cause, 
tbat  tbe  trust  deed  should  be  set  aside  as  to 
the  Insolvent  corporation  and  its  creditors, 
then  the  proceeds  of  tbe  property  covered  by 
said  deed,  as  well  as  the  proceeds  of  all  other 
property  of  tbe  Insolvent  corporation,  waa 
properly  decreed,  after  tbe  payment  of  tbe 
several  parties  found  to  be  entitled  to  priorl- 
be  paid  pro  rata  to  Joseph  Stephen, 


nois  Steel  Company,  the  nnmerous  other  cred- 
itors uasied  in  the  decree,  who  were  parties 
to  the  consolidated  cauas,  and  all  other  cred- 
itors of  tbe  Enterprise  Ccnnpany  provlnf 
their  claims. 

"When  a  court  of  equity  acquires  Juris- 
diction over  the  assets  of  an  insolvent  cor- 
poration for  the  purpoae  of  administering 
upoD  them,  it  will  administer  tbo  assets  upon 
the  principle  that  equality  Is  equity,  and 
will  distribute  such  asaets  ratably  among  all 
the  creditMS,  paying  due  regard,  however, 
to  legftl  rights  and  preferences  esistiog  be- 
fore it  takes  JuTisdtctloD,  Atieater  v.  Ameri- 
can Ezdi.  Nat.  Bank,  1B2  lil.  SOS;  J.  W. 
Butler  Paper  Co.  v.  Bobbiju,  161  111.  688. 
Here  the  Jurisdiction  of  the  court  of  chan- 
cery attached  on  December  10,  1893,  when 
suit  in  equity  was  brought,  under  tbe  stat- 
ute, for  the  purpose  of  dissolvlcg  tbe  Joliet 
Enterprise  Company  and  closing  up  the  busl* 
ness  of  snid  corporation.  The  subsequent  fil- 
ing in  the  same  court  of  a  creditors'  bill  and 
of  cross  bills  In  the  nature  of  creditors'  bills, 
and  of  answers  to  tbe  cross  bill  to  foreclose 
the  trust  deed,  did  not  have  the  effect  of  giv- 
ing to  some  of  the  creditors  preference  over 
the  other  creditors ;  nor.  Indeed,  do  we  un- 
derstand that  such  a  claim  is  made  in  behalf 


of  any  of  the  creditors. 

'The  principal  oontrorersT  upon  this  ap- 
peal is  whether  or  not  the  Joliet  Enterprise 


Company  had  the  right  ti 
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ber  80,  1892.  executed  to  the  appellar 
trustee.  We  have  held,  in  numerous  cases, 
that  an  insolvent  corporation,  as  well  as  an 
insolvent  natural  person,  has  tbe  right,  in 
the  absence  of  a  fraudulent  intent,  to  make 
preferences  among  creditors,  Bfickaald  v. 
Oommernal  Hotel  Co.  lOS  111.  4S9:  Bouton 
t.  Smith,  118  111,  481  ;  Bureh  v.  Weit,  184 
m.   366;  Bagland  v.  UeFaU,   187  111.  81; 
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Glottr  T.  Lee,  140  111.  109;  Warnn.  t.  nrtt 
JVaf.  AinA,  146  111.  0,26  L.  It  A.  ^^»•.J.  W. 
Biitldr  Paptr  Co.  r.  Bobbin*,  mipra;  GoUiieb 
T.  MUl&r,  164  111.  44.     Ruch  preference  m&y 
eren  be  given  to  the  wife  or  a  relative  of 
directon  or  offlcen  of  the  corporation,  pro- 
tided  no  pecunlarr  advantage  h  IheTeby  ob- 
tained br  aucb  directors  or  offioera.     Bag- 
land  T.  MeFaU.  and  OoltUa  v.  Miller,  tupra; 
Sehroedtr  t.  WaitA,  120  111.  408.    Therefore, 
In  the  case  at  bar,  the  court  properly  held 
that  the  fact  that  CSoinelia  A.  Miller  wai  f 
anat  of  three  of  the  directors  of  the  Inaolve: 
oompanv  did  not  vltlaCe  the  preference  givi 
to  the  debt  dae  bar.     .     . 

"It  la  aaefgned  aa  error  that  the  appellate 
court  erred  in  holding  that  the  circuit  court 
had  power,  even  by  couseut  of  couuael,  to 
order  the  laudB,  premises,  and  plant  of  the 
Joliet  Enterprlee  Company  to  be  sold  with- 
out redemption,  and  to  direct  the  receiver  of 
(aid  corporation  to  execute  and  deliver  deeds 
of  conveyance  to  the  purchuaeT  thereof,  upon 
the  oonOnnattoii  of  said  sale,  without  leBKTV- 
iag  any  right  of  redemption.  In  our  opinion 
the  decision  in  Loen/  Coal  Jtintt  v.  Caieago, 
W.  A  V.  Coai  Oo.  181  III.  0,  B  L.  H.  A.  OSS, 
doea  not  control  in  this  case.  The  decision 
there  made  was  based  on  the  statutfi,  which 
expressly  makes  subject  to  the  rigbt  of  re- 
demption all  sales  of  real  estate  made  'by 
vfrlue  of  an  execution,  judgment,  or  decree 
of  foreclosure  of  a  mortgage,  or  the  enforce- 
ment of  a  mecbsclc's  lien,  or  vendor's  lien, 
or  for  the  payment  of  money. '  The  sale  there 
Involved  was  one  ordered  in  a  decree  rendered 
apoo  a  credicon'  ^111  to  enforce  the  collec- 
tion of  a  judgment  at  law,  and  it  was  con- 
sidered that  the  decree  was  ooe  'for  tbe  pav- 
ment  of  money, '  oiz.  the  amount  due  on  tne 
oomplainanls'  Judgment,  and  also  caaaidered 
that  the  creditors'  bill  was  to  be  regarded  as 
a  specie?  of  process  for  the  execution  and'en- 
forcement  of  a  Judgment  at  law.  Here  there 
was  no  decree  of  Hireclosure  and  sa'e  under 
the  trust  deed,  even  in  favor  of  Mrs.  Miller, 
The  payment  of  the  small  amount  remaining 
due  and  unpaid  upon  the  debt  secured  to  her 
was,  by  agreement  of  partlea,  otherwise  pro- 
vided for.  Nor  was  any  decree  of  sale  ren- 
dered npoD  tbe  creditors'  bills  or  cross  bills 
of  either  the  Illinois  Steel  Company,  the 
Cleveland  Kolling-Mlll  Compaov.  the  Ash- 
ley Wire  Company,  or  Joseph  8,  Wiley,  giv- 
ing them  or  either  of  tbem  preference  over  the 
other  and  general  creditors.  The  only  effect 
accomplished  by  said  bills  and  cross  bills, 
and  by  the  answers  to  the  cross  bills  to  enforce 
the  trust  deed,  was  to  set  aside  aatd  trust  deed 
aa  a  preference,  and  leave  the  real  estate  and 
plant  as  an  asset  in  the  bands  of  the  receiver 
wholly  nnencumbered  thereby.  The  decree 
fw  tbe  sale  of  tbe  real  estate  of  tbe  Joliet 
Enterprise  Company,  to  be  made  by  the  re- 
ceiver, without  redemption,  was  manifestly 
based  upon  the  wtndtDg-up  bill  and  tbe  stat- 
ute that  provides  for  tlie  dissolution  and 
winding  up  of  insolvent  corporatinna.  Wo 
think  that  the  atatute  upon  which  the  deci- 
aion  in  Loixy  Goal  Mina  v.  Ohieago,  W.  dt  P. 
Goal  Oo.  tupra.  was  based,  has  no  applica- 
tion to  the  matter  of  a  decree  (or  the  aale  of 
81  L.  R.  A. 


real  estate,  ordered  to  be  made  by  tbe  re- 
ceiver. In  a  suit  in  equity,  brought,  under 
our  winding-up  statute,  for  the  purpose  of 
dissolving  an  insolvent  corporation,  and  clo- 
sing up  its  business  and  affairs.  Tbe  decree 
for  a  sule  without  redemption  wag  the  proper 
decree  to  be  entered." 

That  part  of  the  decree  of  tbe  circuit  court 
Which  dismissed  tbe  bill  of  these  appellania 
was  then  affirmed  on  the  ground  that  the  trurt 
deed  was,  as  to  them,  for  the  benefit  of  thoaa 
directors  of  the  corporation  who  had  guar- 
anteed the  payment  of  the  notee  secured  by 
it,  and  thetefoie  made  In  violation  of  the 
rule  that  the  directors  and  other  agents  of  an 
insolvent  corporation  cannot  alvo  ihemBelvea 
any  advantage  or  preference  In  payment  of 
claims  due  tnem  by  the  corporation  at  tbe 
expense  of  other  credllora.  The  correetueaa 
of  this  position  Is  tbe  onir  question  before 
us  upon  this  rehearing,  and  we  are  satisfled, 
upon  ^  further  consideration  of  the  case,  that 
the  position  there  taken  cannot  be  main- 
tained. That  a  corponition,  although  in- 
solvent, can  prefer  creditors  not  ofDcera  of 
the  company,  has  been  too  long  and  drmly 
establlabed  fay  the  decisions  of  this  court  to 
be  now  the  subiecl  of  controversy.  We  said 
in  Warrm  v.  Firtt  Sat.  Bank,  tupra:  "The 
doctrine  is  recognized  here  that  the  propertf 
of  an  insolvent  corporation  is  a  truat  fund, 
in  such  sense  as^precludee  tbe  directora  and 
officers  of  the  corporaiion  from  dealing  with 
it  In  such  manner  as  to  secure  preferences  foe 
themselves,  (citing  Soieboom  v.  V/hittakar, 
IDS  111.  81;  SmcAv.  MiOer,  130  III.  103). 
"  But  we  have  not  gone  so  far  as  to  hold  that 
the  mere  insolvency  of  a  corporation  eo  tn. 
ttanti  deprived  the  directors  and  offlcera  of 
tbe  power  to  dispose  of  the  corporate  prop- 


suit  may  be  to  give  certain  creditors  a  pref- 
erence over  others."  The  rule  laid  down  ia 
Cook  on  Corporations  is:  " Corporationa, 
unlesa  restricted  by  their  charters  or  by  geo- 
eral  statutes,  may  make  asslgoments  for  the 
benefit  of  creditors  to  tbe  same  extent  that 
individuals  may.  In  making  theasaignineat 
tbe  corporation  may  make  preferences  for 
one  or  more  creditora  over  others,  or  of  on* 
class  of  creditors  over  other  classes. "  Cook, 
Stock,  Stockholders,  &.  Corp.  Law,  ^  601. 
In  the  case  of  TFarrvn  t.  Firil  Nat.  Bank, 
tupra,  this  rule  was  held  to  be  in  harmony 
with  our  decisions  In  BeithwaUl  v.  Oammer- 
ciai  Hota  Go. ,  Borland  v.  McFaU,  and  Qloter 
V.  Lee.  tupra.  To  the  sane  effect  Is  OoUUeb 
V.  MiUer,  1S4  ID.  48,  where  it  Is  said: 
"Tbattbe  doctrine  that  we  have  so  frequently 
held,  and  that  we  are  here  so  strenuously 
urged  to  change  or  modify,— that  in  tbe  ab- 
sence of  legislation  an  insolvent  corporation 
may  make  a  preference  amone  credliors,  aub- 
lect  to  tbe  same  restrictions  toat  apply  to  in- 
lividual  debtors. — ia  In  accord  nith  the  great 
ETeight  of  aulliorlty,  ia  indicated  by  the  fol- 
lowing list  of  cases  in  which  like'doctrinea 
ire  announced,  "—citing  a  long  list  of  «u- 
boritiea.  So  we  hold.  In  this  case,  that  Ui« 
preference  given  by  this  trust  deed  to  Mrs. 
Cornelia  A.   Miller  waa  not  unlawful,  ilw 
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being  nwielj  ft  endltor  of  the  oorpontion, 
bavlng  no  Indonement  or  gtunntj  from  lu 
dlrecUn. 

That  the  Herduntt'  NMIonal  BaDk  of  Chi- 
cago, the  Ainerlaui  Truit  &  Savlnss  Bank  of 
Chicago,  Ou)  Third  Natloaal  Bauk  or  New 
York,  the  Will  Count;  National  Bank,  tho 
nnt  National  Bank  ot  Joliet,  and  the  Wash 
bnm&Hoen  Manufacturing  Company,  wboee 
elalms  wen  lecurad  b;  the  tnut  deed,  were 
all  bona  flde  creditors  of  the  Insolvent  cor- 
poration,  la  not  questioned.  That  they  were 
guilty  of  any  mod  or  mlsoondnct  which 
would  deprive  them  of  the  ume  rlgLts  bc- 
omded  to  Mrs.  Miller,  or  any  other  bona 
fide  creditor,  li  not  claimed.  Therefore,  the 
grotutds,  and  only  grouDda.  upon  which  It  ia 
eootended,  or  can  M  held,  that  they 


eoTporatioii  bad  guHiHnteed  the  payment  of 
thair  debts.  U  it  la  a  anfficlent  reason  for 
deprlTingthem  of  that  right,  Itmuatbeupon 
die  tbeoTj  that,  otherwTae,  the  pieference 
would  result  in  some  benefit  to  the  guaran- 
ton,  directors  of  the  company,  and  that,  too, 
wlthoiit  anr  proof  tending  to  eatablish  that 
fact, — that  iB  to  aay,  there  la  no  afflrmative 
I»uof  in  this  record  that  these  guarantors  are 
nlTent,  or  oan  be  made  to  respond  to  these 
oedittHt  for  any  balance  which  may  remain 
doe  them  after  the  company's  aaaels  are  ei- 
bausted.  For  anything  here  appearing,  if 
the  oonteotloB  that  because  the  creditors  had 
Um  names  of  the  directors  upon  their  notes 
sa  guaranton  deprives  them  or  the  right,  te- 
euRd  to  other  creditors,  to  be  preferred,  be 
maintained,  they  must  suffer  loss  merely  be- 
cause they  had  sach  guaranty.  We  do  not 
understand  that  the  rule  which  authorlseB 
an  insolvent  corporation  to  give  preference 
to  one  or  more  oi  its  creditors,  or  a.class  of 
eredliors,  in  the  distribution  of  Its  assets,  to 
the  exclnsloo  of  otbern,  is  limited  by  the 
mere  fact  that  such  preference  may,  In  a  cer- 
tain contingency,  resolt  in  benefit  to  dlrect- 
tn  of  the  company;  and  the  aotboritles.  so 
far  •■  we  have  been  able  to  ascertain,  are  to 
the  contrary.  While  it  is  not  so  decided,  in 
lemos.  Id  Hie  cmaootSanfnrd Fork  liT.  Go.  t. 
AnM.  1B1  U.  8.  819.  89  L.  ed.  718,  it  Is  in- 
ferentiallysoheld.  Justice  Brewer,  in  render- 
ing the  opinion  of  the  court,  puts  these  ques- 
tloD*:  "Will  it  be  doubted  that,  iftbismort- 
gags  had  been  given  directly  to  the  holders 
of  theoe  notes, it  would  have  been  validT  Are 
eredttor*  who  are  neither  stockholders  nor  di- 
rectors, bat  strangers  to  a  corporation,  dis- 
abled from  taking  security  from  the  corpora- 
tloD  by  reason  of  the  fact  that  upon  the  pa- 
per they  bold  there  Is  also  the  Indorsement 
of  certain  of  the  directors  or  stock  hold  era? 
Must,  as  a  matter  ot  law,  such  creditors  be 
content  to  share  equally  with  the  other  cred- 
itors of  the  corporation,  because,  forsooth, 
they  have  also  ilie  guaranty  of  some  of  the 
director*  or  stockholders,  whose  guaranty 
may  or  may  not  be  worth  anyihingi"  The 
cane  of  Ilcnderton-y.  Indiana  Tm»t  Go.  (Ind.  ; 
April,  1895)  40  N.  B.  617,  involves  the  de- 
cision of  this  very  question,  and  it  Is  there 
held,  as  Biatod  in  the  syllabua  of  the  case : 
"An  Insolvent  corp<»atIon,  while  In  poi- 


session  of  its  property,  may  prefer  bdt  of 
Its  creditors,  not  directors  or  stockboiden, 
even  though  their  claima  are  secured  by  the 
indorsement  of  directors  and  stockboldera, 
where  the  ereditorn  vere  at  the  time  of  the 
preference  unaware  of  its  insolvency,  or  that 
the  transfer  was  made  to  protect  such  Ciiect- 
ors  and  atock holders. " 

But  it  is  unnecessary  to  further  pursue  this 
inquiry.  We  do  not  understand  counsel. for 
appellee  to  seriously  question  the  correctness 
of  the  position  that  the  mere  fact  that  the  di- 
rectors of  the  company  had  Euaranteed  the 
pavmentoftbedebt  would  not  Dean  Insuper- 
able objection  to  the  creditor  availing  him- 
self of  a  preference  made  in  hU  favor.  They 
say  :  "The  case  at  bar  is  very  different  from 
the  casea  cited  in  the  two  peiltlons  for  a  re- 
hearing, and  the  difference  is  juatthis:  That 
in  these  cases,  such  as  Hendcnon  v.  /ndiana 
TVust  03,  the  creditor  who  was  preferred  ex- 
ercised diligence  for  his  own  protection.  In 
the  present  case  the  preferenbe  was  a  gift, 
pure  and  simple,  voluntarv  on  the  partof  the 
directors,  and  unsought  oy  the  donees.  It 
is  not  claimed  on  behalf  of  the  steel  oompany 
that  creditors  who  have  secured  the  guaranty 
of  directors  of  the  corporation  are  bv  that 
fact  always  and  neceBsarily  preventea  from 
obtaining  a  preference  when  the  corporal  ion 
becomes  Insol vent.  If  the  corporation  fulls, 
all  creditors  are  entitled  to  eierclse  the  high- 
est diligence  In  their  liebalf,  and,  when  that 
diligence  bas  been  eierclaed,  It  may  be  that 
they  are  entitled  to  the  fruits  of  it,  whether 
they  bad  the  guaranty  of  directors  or  noL' 
The  right  of  these  benellciarles  to  a  prefer- 
ence is  thus  made  to  depend  upon  the  exer- 
cise of  diligence  on  their  part  to  obtain  the 
preference,  and  not  merely  upon  the  fact  that 
they  had  the  guaranty  of  certain  directors 
upon  their  paper.  It  la  true  that  the  circuit 
court  found,  as  shown  in  the  foregoing  state- 
ment of  facta,  "that  neither  the  trustee  nor 
any  beneficiary  knew  of  the  esecution  and 
recording  of  the  trust  deed  until  after  it  was 
executed  and  recorded  by  the  officers  of  the 
corporation."  That  finding  of  fact,  it  will 
be  seen,  applied  to  Mre.  Cornelia  A.  Hlller 
f^  well  as  to  the  other  beneBclarles  in  that 
deed  \  and  yet  It  Is  not  pretended  that  her 
right  to  a  preference  depended  upon  any  act 
of  diligence  upon  her  part.  Why,  then.  In 
the  absence  o}  proof  tending  to  show  that 
this  prefereoce  to  the  other  creditora  was  not 
for  their  benefit  and  for  the  benefit  of  the 
directors,  should  the  qaestion  of  diligence 
cut  any  figure  in  the  case?  We  assume  that 
it  will  not  be  seriously  contended  that  the 
right  of  an  insolvent  individual  or  corpora- 
tion to  prefer  creditors  Is  In  any  wise  condi- 
tioned upon  the  act  of  the  creditor.  The 
right  to  prefer  a  creditor  rests  upon  the  prin- 
ciple that,  so  long  as  the  debtor  retains  con- 
trol and  dominion  over  his  property,  he  may 
do  with  it  aa  he  sees  fit,  and  dlsciiarge  one 
obligation  to  the  exclusion  of  another,  pre- 
sumably upon  the  tlieory  that  he  regards  the 
claim  of  one  debtor  mure  meritoriouB  than 
another.  In  our  view  ot  the  case,  the  tact 
that  the  trust  deed  was  executed  wilhotit  the 
knowledge  of  the  creditors,  or  without  their 
having  insisted  upon  its  execution,  is  wholly 
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ImmBterlal,  nnleaa  It  can  be  sftd  that  Qist 
fact,  of  ItseK.  ts  lufflcleDt  to  justify  the  cod- 
clnBlon  tbat  It  wu  executed  for  Ibe  beaetit 
of  the  directors  or  guarantora  npon  tbe  DJite. 
and  not  for  the  beoeQt  of  tbe  creditors  them- 
kItcb  ;  and  this  certatnly  cannot  be  claimed. 
■  Tbla  trust  deed  conferred  a  direct  benefit 
upon  the  creditors  bv  way  of  preference. 
That  It  DilKlit  result  id  beneOt  to  the  guar- 
auton  or  diicctora  la  a  men  inference  or  con- 


KAure.  We  think  the  decree  of  the  ooiitt 
low  In  dlamlsalng  the  croea  bill  of  appel- 
lants was  erroneous,  and  should  be  rereraed. 
The  cause  will  be  remanded  wlib  Instruction 
to  It  to  enter  a  decree  in  oonformtty  with 
tbe  prayer  of  that  bill. 
BevMwd  and  renumdad. 


TEXAS  SDPREUB  COURT. 


James  O.  JACKSON. 


1.   The  lairof  Maxlca  nraat  ba  appllsd 

to  ttaerlf[blaof  tliepaniealn  ■□  action  aialan  ■ 
nllroad  companr  br  an  employee  for  a  peraonal 
IdJut;  niatalned  In  tbat  ooudit;  In  wbloli  tbe 
oonuaot  of  seTTloa  was  made. 

9.  An  »etloB  fiv  perwmml  iviaxt»» 
eftoaad  bjr  tM(^%Mioa  la  traaaltorjr  aod 
may  be  maintained  in  any  place  wbera  tbe  de- 
lendant  Is  fonad.  If  there  be  no  reason  why  tlie 
court  sDould  not  entratain  Jurtodlctton. 

8.  It  la  fbr  tha  eonrt  wboao  jDrlMllotlan 
U  Invoked  to  dotarmlne  wbettaer  or  not 
the  law  of  a  foretgn  DOuotry  by  whloh  the  rlRhl 
claimed  must  be  dptcrmloed  Is  suoh  that  li  can 
properly  and  InteUlKsntly  be  admlnUtered  by 
that  court  wltli  due  recard  to  tba  rlaihta  of  the 


dicata  rifhta  whicb  orl^oated  lb  any 
■late  or  oouotry  uodar  statutes  matenally  dUter- 
«at  rrom  the  law  of  the  forum  In  ralatlon  to  the 
■ame  aubjeot. 
6.  JnrUdletion  of  «n  aeUan  fbr  per- 
aoiuJ  Injuria*  sustained  In  any  other  oonntry 
by  a  railroad  employee  will  not  beenterlalnadby 
a  Tenu  oaurt  where  the  fore^trn  law  wbloh  tcot- 
eiDs  EliB  case  parmlu  What  a  termed  "eitnor- 
dioary  Indemnity"  Id  a  sum  which  the  Jiidra 
migbc  deem  proper.  oonsiderlnK  tbe  plalntllTB 
social  poellloii.  and  also  provldee  for  subsequent 
ludjiments  for  addltlooal  damages  afterwards 
arlslDK  out  of  tbe  same  Injury  as  well  as  for  a  re- 
duction of  the  Judgment  la  case  of  an  ' 
eamloB  capacity  of  the  Injured  peiBoo. 


(January  ffl.  IM.) 

ERROR  to  tbe  Court  of  Oi?ll  Appeals, 
Fourib  Supreme  Judicial  District,  to  re- 
view a  Judgment  affirming  a  Judgment  of  tbe 
District  Court  tor  Webb  Count;  in  favor  of 

Nora.— Tbe  above  case  fumlsbea  an  DDuiualtllus- 
tmtloQ  of  the  dcalrlne  with  respect  to  tbe  refusal 
to  enlorce  n^ hts  of  action  under  fcrelicn  laws. 

M  to  rlgbts  of  aotkin  for  death,  caused  by  wfouk 
or  negUgeooe  In  otber  JurMletloos,  see  tMts  to 
HelaoQ  7.  OesaiMBke  ft  O.  B.  Oo.  (Taj  IB  Ii.  B.  A, 
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plalntiS  in  an  action  bronght  to  recoTer  dam- 
ages for  personal  Injuries  alleged  to  bare  ra- 
suited  from  defendant's  negligence.    Saientd. 

The  facte  are  slated  in  tbe  opinion. 

Mmn.  Dodd  *  Mnllalljr  for  plaintiff  in 

Mesm.  E.  A.  Atleo  and  CIuu-I«a  C, 
Pleree,  for  defendant  In  error: 

Under  the  laws  of  Mexico,  wbere  the  in- 
juries were  received,  an  action  for  damage* 
may  be  maintainod  by  the  person  injured 
against  tbe  railroad  companj  whose  negligeooa 
caused  the  iojuries;  sui^  action  being  tiaoal- 
tory,  its  enforcementnotbeingagalDst  the  laws 
nor  tbepubllc  policy  of  the  state  of  Texas,  and 
tbe  part^  liable  for  damages  being  found  within 
tbe  Junsdlctlon  of  the  trial  court,  tbe  relief 
praved  for  may  be  granted. 

faxai  it  P.  B.  Oo.  y.  RUhard*.  ta  Tex.  875; 
St.  Louii,  L  if.A  8.  R.  Oo.  v.  MeOorvtiek.  71 
Tex.  6eO,  1  L.  a  A.  804:  WiUi*  y.  3/u»uri 
P.  a.  Co.  61  Tex.  48S,  iS  Am.  Rep.  801;  Ber- 
riek  v.  tfinneapolit  A  St.  L.  B.  Co.  SI  Hinn- 
H,  47  Am.  Hep.  771;  Jforrit  v.  Chicago,  B.  I. 
dt  P.  B.  Oo.  05  Iowa,  727.  S4  Am.  Rep.  89; 
Knight  v.  Wat  Jertes  B.  Go.  106  Ps.  860,  66 
Am.  Rep.  200;  Higffint  v.  Cenlrai  Nta  Bng- 
land  A  W.  R.  Co.  155  Hase.  176;  Oittdnnati. 
S.  S  D.  R.  Co.  J.  MeMuUen,  117  Ind.  489; 
Wooden  r.  Wtttem  If.Y.<tP.B.Oo.  136  N. 
T.  10, 18  L.  R.  A,  458;  Bum*  y.  Grand  Bapidi 
it  I.  B.  Oo.  lis  Ind.  169:  Texat  A  P.  R.  Oe. 
T.  Coz,  145  n.  B.  698,  86  L.  ed.  829:  Dtnaiek 
V.  Centrai  B.  Go.  108  U.  S.  U,  86  L.  ed. 
489. 

While  the  law  of  the  place  where  the  right 
was  acquired,  or  the  liabllftr  was  incurred, 
may  gOTcro  as  to  tbe  right  of  action,  tbe  law 
of  tbe  forum  will  control  as  to  all  that  per- 
tains merely  to  ibe  remedy. 

Herritk  t.  Minneapolu  A  at.  L.  R.  Oa., 
Wooden  r.  Wettem  N.  7.  A  P.  B.  Co..  and  Big- 
gini  T.  Cmtral  Sew  England  dt  W.  B.  Go., 

On  petition  for  rAearitv. 

Hextcan  law   may    meke  a  neglimil  act 

criminal,  but  negligence  would  not  be  more 

difficult  to  prove  under  that  law  than  nndtf 


betb^r  or  not  such  negligent  act  it  declared 
'  be  a  crime. 

Whether  tbe  domestic  law  provldea  for  ra- 
drcas  in  like  casea  ahoakl  in  principle  be  Im- 


Hkxicau  Natiohal  R.  Co.  t.  Jacuos. 
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(»e,kiid  not  opposed  to  the  iDteresti  of  Ute  auie. 

Stor;.  CouL  L.  8th  ed.  ^  635,  note  a. 

The  EDforcvnieiii.  of  tbe  peaalty  of  the  Hezl- 
can  law  belooss  solely  to  the  Meiican  govera- 
meat,  and  iDCldenlBl  to  Its  eiiforcement  i«  the 
poatponemeDt  or  suapeDsion  ot  the  dri]  aclioD. 
Such  delay  it  a  matter  perlainlag  only  to  tbe 
pncedare,  and  does  not  impair  tbe  rigi 
tton  for  damans* 

Article  818  of  tbe  Hextcan  law  U  barely 
sosceptlble  of  eren  the  strained  cooatructioa 


I   Indnoe   a   setllemeDt   i 


At  to  the  rule  or  measure  of  damages,  there 
is  DO  materia]  dlflerence. 

Would  not  the  plaintlfl  be  precluded  from 
dalmlng  dam^es  by  inlt  In  Mexico,  after  he 
has  obtained  bis  jadgmeot  in  a  TexaacourtT 

While  there  may  eilat  nnmerous  differences 
belwetsD  the  laws  of  tbe  two  countiles,  yet  they 
are  sabatsntlally  the  tame  in  all  matter*  affect- 
tii{[  tbe  right  olfaction. 

Sortktra  P.B.O».r.  Babeoek,  lU  0.  8. 190. 
88  li.  ed.  968. 

Wbether  plaintiff's  rlffhts  may  be  adjudi- 
cated bellsr  in  one  jurlsoictlon  than  In  another, 
■boald  not  enter  the  mind  of  the  court.  The 
only  tnqniry  should  Iw:  ^ve  our  courts  pc 
to  hear  aod determine  tbe  controversyf 

BAodM  Uand  v.  MattatAtutttt,  97  V.  B.  13 
Pu.  «57  9  L.  ed.  1288. 

Tbe  dismissal  of  plaintUTs  cause  is  a  denial 
of  JosUce. 

OoDsL  art.  1,  g  U. 


J.,  dellTsred  the  opinion  of  the 

Tbe  plaintiff  In  error  is  a  owporation  np- 
Rating  a  line  of  railroad  In  the  republic  of 
Mexico,  which  extends  into  tbe  state  of  Tez- 
la.    Tbe  defendant  in  error  was  in  the  em- 

r>loy  of  that  railroad  oompan;  in  the  repub- 
ic  of  Mexico,  and  while  engaged  in  the 
performance  of  duties  as  sucb  employee,  was 
Injured  at  the  station  of  Iia  Venlura,  in  the 
said  republic.  Tbe  Injuries  received  were 
sniouB,  and  of  a  permaneDt  nature.  Hie  in- 
jury was  caused  by  the  negligence  of  tbe 
eooductor,  who  waa  the  Tlce  principal  of 
tbe  railroad  ooropany.  The  defendant  below, 
tav  apecial  plea,  set  np  and  pleaded  the  laws 
of  Mexico  In  such  cases,  alleging  that  the 
contract  of  service  was  entered  into  in  that 
republic,  and  the  injury  occurred  within  tbe 
npnbllc  of  Mexico;  thai  it  was  entitled  to 
an  adjudication  under  tboae  laws,  which  are 
BO  dlaalmilar  to  tbe  laws  of  Texas  that  tbe 
courts  of  this  state  ought  not  to  undertske  to 
adjudicate  them;  and  that  the  defeudant still 
owned  and  operated  Iti  line  ot  railroad  In 
Mexico,  and  was  subject  to  the  jurlulictlon 
of  the  courts  of  tbst  country.  Proof  was 
made  of  tlie  laws  of  Hezlco,  mim  which  we 
copy  the  Tollowing  articles,  as  being  material 
to  the  determination  of  the  questicn  In- 
to) ved: 

"Art.  79.    GonKTcsa   has   power;    .    .    . 
SXII.     To  enact   laws  goveming   general 
lineaot  cammunicatlon,  and  governing  post- 
offloee  and  maila. " 
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"Art.  4.  A  crime  is  tbe  voluntary  Infrac- 
tion of  a  penal  law,  doing  that  whlcn  it  pro- 
hibits or  neglecting  to  do  tliat  which  it  com- 
muids. 

"Art.  0.  A  misdemeanor  is  tbe  infraction 
of  police  regulations  or  proclamations  and 
good  government. 

"Art.  6.  There  are  intentional  crimes  and 
Crimea  resulting  from  neglect.' 

"Art.  11.  Negligent  crimes  exist— 1. 
Where  an  act  Is  done  or  a  duty  omitted  which, 
although  lawful  in  itself,  is  not  so  by  reason 
of  it!  consequences,  if  the  accused  falls  to 
provide  sgafnsl  such  consequences  through 
negligence,  want  of  reflec;tion  or  care,  by  not 
making  proper  investigations,  by  not  taking 
necessary  precautions.  .  .  .  III.  Where 
the  question  retaies  to  an  Mt  which  is  puii- 
ishable  solely  by  reason  of  tbe  circumstances 
under  which  It  is  done,  or  by  reaaon  of  a  cir- 
cumstance personal  to  tbe  party  aggrieved, 
if  tbe  accused  la  ignorant  of  such  circum- 
stances,, through  not  having  previously  made 
the  Inrestigatlons  wblt^  the  duty  of  his  pro- 
fession or   the  Importauoe  of  the  case  do- 

"AtI  SOl.TheolTllllabilllyaritingfTom 
an  act  or  omission  contrary  to  a  penal  law 
consists  In  tbe  obligation  Imposed  on  tbe 
party  liable,  to  make  <1)  restitution,  (3) 
reparation,  (8)  IndemQlzation',  and  (4)  pay- 
ment of  Judicial  expense*." 

"Art  804.  Reparation  comprehends :  The 
payment  of  all  the  damages  caused  to  tbe  in- 
jured party,  to  bis  family  or  to  a  third  per- 
■on,  with  tbe  violation  of  a  right  which  is 
formal,  existing  and  not  simply  possible,  if 
such  damages  are  actual,  and  arise  directly 
«nd  immediately  from  the  act  or  omission 
complained  of,  or  there  be  a  certainty  that 
auch  act  or  omission  must  necessarily  cause, 
•a  a  proximate  and  inevitable  result. 

"Art.  800.  Indemnlzstion  Importa:  The 
payment  of  damages,  that  is,  that  which  tbe 
Injored  pasty  fails  to  enjoy  as  a  direct  and 
immediate  consequence  of  an  act  or  omlsslou 
by  which  a  formal,  existing  and  not  merely 
poasible  right  is  attacked,  and  of  the  value 
of  the  fruits  of  the  thing  usurped  and  already 
oonsumed,  in  tbe  cases  in  which  the  same 
should  be  done  conformably  with  civil  tight. 

"Art.  806.  Tbe  condition  required  by  the 
two  precediuE  articles,  that  tbe  damages  and 
injuries  should  be  actual,  shall  not  prevent 
that  tbe  indemnlxation  of  subsequent  dam- 
ages and  injuries  be  exacted  by  a  new  suit, 
when  they  shall  have  accrued ;  if  they  pro- 
ceed directly  from,  and  as  a  necessary  cooae- 
quenoe  ot,  tbe  same  act  or  omission  from 
wbtch  resulted  the  previous  damages  or  tn-  ■ 

"Art.  807.  The  payment  of  ludiclal  ex- 
penses solely  embraces  those  absolutely  necea- 
ary,  wbich  the  injured  party  locurs  for 
tbe  purpose  of  InvestlgatinE  tbe  act  or  omis- 
sion which  CBiiaes  the  criminal  proceeding, 
and  to  avail  himself  of  his  rights  in  such 
proceedlnii:  or  in  tbe  civil  suit. 

"Art.  808.  Tbe  civil  TespongibilltycaoDOt 
be  declared  except  at  the  instance  of  the  party 
entitled  to  recover. 

Art.    809.    Tbe  Judge*   who  adjudicate 


"Art.    809.    Tbe  Judge*   who  adjudu 
upon  the  civil  reaponsibllity  shall  ot  c 


ogle 


or  of  the  commeTclal  laira  which  nuj  be  Id 
effect  at  tbe  ttme  of  the  bappenfug  of  the  act 
or  omlgilon  csusIdh  tbe  cItiI  Tesponslblllty. 

"Art.  SIO.  Tbe  fight,  to  civil  respoaslbU- 
Itf  forras  part  of  the  estate  of  a  decedent  and 
deRcendB  to  his  heirs  and  succesaors, — pro- 
Tided  It  be  not  the  case  of  the  futloning  ar> 
tide,  or  that  It  arise  from  Injury  or  defama- 
llon,  and  that  tlie  offended  persoo  having 
boen  able  io  Lis  lifetime  to  brinR  his  suit, 
he  neltber  did  ao  nor  directed  hia  heira  to 
■ue :  Id  such  cnae  the  offense  shall  be  under- 
■tond  as  remitted. 

"Art.  Sll.  The  act  to  enforce  cItII  re- 
Bponaiblllty  demanding  support  of  »  person 
guilty  of  homicide  Is  personal,  and  belongs 
exclusiTcl;  to  the  persons  oained  in  the  end 
of  article  8l8,  as  directly  damaged.  CoosC' 
qnently,  such  action  forms  no  part  of  tbe 
estate  of  the  deceased,  nor  is  it  extinguished 
although  the  latter  pardon  the  offense  In 
life." 

"Art.  8ia  The  Judges  who  take  cogni- 
zance of  sultsbasednpoD  civil  responstbilitj 
shall  endeavor  that  tbe  amount  and  terms  of 
payment  be  fixed  by  agreement  of  the  psir- 
tles.  Falling  hi  tbiB,  the  provisions  of  tbe 
following  articles  s}ia)l  be  observed." 

"Art.  S2I.  In  CISC  of  blows  or  wounds  from 
which  tlie  Injured  party  does  not  remain 
crippled,  lamed,  or  deformed,  he  shall  have 
tbe  right  that  the  responsible  party  pay  him 
all  expeosca  of  cure,  the  damages  he  may 
have  suffered,  and  that  wblcb  be  may  fail  to 
gaid  during  the  time  which  in  the  opinion 
of  compcleiil  persons  he  may  not  be  able  to 
do  the  work  by  which  he  subsisted.  But  it 
Is  essential  ibat  tlie  Inabilitj- 1«  work  should 
be  the  direct  result  of  the  wounds  or  blows, 
or  of  a  CHUse  which  Is  the  immediate  effect 
of  such  blows  or  wounds.  • 

"Art.  8'>2.  If  the  inability  of  the  injured 
party  to  devote  himself  to  his  accustomed 
work  be  permanent,  from  the  moment  in 
which  he  shall  recover  and  can  properly  de- 
vote himself  to  other  and  dlflerent  work, 
which  shall  be  lucrative  and  appropriate  to 
his  education,  bahits,  social  ptaition  and 
physical  constitution,  the  civil  responsibil- 
ity shall  be  reduced  to  paying  him  the  sum 
which  hlB  ability  to  earn  in  his  new  employ- 
meot  falls  sliort  of  his  dally  earnings  in  his 
former  occupation. 

"Art.  S23.  If  tbe  blows  or  wounda  caase 
the  loss  of  any  member  not  indispensable  for 
wrirk,  or  the  person  wounded  or  struck  remain 
otherwise  crippled,  lamed,  or  deformed,  by 
that  ciri;uni<iiancc  he  shall  have  the  right. 
not  only  to  the  damage,'*  and  injuries,  but  also 
to  the  sum  which  tlie  judge  may  determine 
as  extraordinary  indemnity,  conalderine  the 
Bocial  position  and  sex  of  the  person  and  the 
part  of  the  body  remaining  crippled,  lamed, 
or  deformed. 

"Art.  324.  The  gain  which  the  Injured 
party  fails  to  earn  during  his  Inaltlllty  to 
work  shall  be  computed  by  multiplying  the 
sum  which  be  formerly  earned  per  day  by 
the  number  of  dava  of  Dis  disability. 
81  L.  It.  A. 


articles  for  computing  the  civil  responslbir 


law,  a  person  may  cause  the  111m__  __  _.. 
other,  or  may  have  placed  him  nnder  diaa- 
bllity  to  work. 

"Art.  826.  No  perton  shall  be  charged 
with  civil  llabilitv  upon  an  act  or  omissifM 
contrary  to  a  penaf  law,  unless  It  be  proved  : 
That  Ihe  party  sought  to  be  charged  usurped 
tbe  property  of  another;  that  without  right, 
he  caused,  by  himself  or  by  means  of  an- 
other, damages  or  injuries  to  tlie  plaintiff; 
or  that,  the  party  sought  U)  be  charged  being 
able  to  avoid  the  damages,  they  were  caused 
by  a  person  under  his  authority. 

"Art.  827.  Wheneverany  of  the  conditions 
of  the  preceding  article  are  established,  die 
defendant  shall  be  civilly  liable,  withoat 
regard  to  whether  he  be  absolved  or  con- 
demned to  criminal  liability." 

"Art.  880.  In  order  that  masters  may  be 
held  civilly  liable  through  their  clerks  and 

._    :,,_  .  ^.  ^jij,  provisions  of  artl- 

an  indispetiaable  con- 
mi^ions  of  [he  clerks 


Art.  881.  Under    the    condition    of    the 
preceding  article  those   liable  are :     .     . 
Railroad  companies." 

"An.  888.  (LimlUtlon.)  Tbe  various  ac- 
tions by  which  the  civil  responglblllty  may 
be  demanded,  or  the  execution  of  a  Qnal  Judg- 
ment declaring  that  such  responsibility  hoi 
been  incurred  oy  ihe  accuaeil  may  be  asked, 
shall  be  extinguished  accordlnE  to  the  terma 
and  in  the  manner  provided  by  the  Civil  Code 
or  the  Commercial  Code,  according  to  the 
nature  of  tbe  demand  and  the  subject-matter 
treated  of. 

"Art.  804.  Amnesty  shall  not  eztinguish 
the  civil  responsibility,  nor  the  actions  to 
exact  it,  nor  tbe  legal  rights  which  third 
persons  may  have  acqulr^.  Nevertheless, 
when  the  responsibility  may  not  yet  liave 
been  mode  effective,  and  the  demand  is  not 
tor  restitution  but  for  reparation  of  damages, 
of  indemnity  for  Injuries,  or  for  payment  of 
judicial  expenses,  the  guilty  person  shall  re- 
main free  from  such  obligations  only  when 
It  is  BO  declared  In  the  amnesty  and  they  an 
expressly  left  to  the  charge  of  the  public 
treasury. 

"Art.  SeS.  A  pard<»i  shall  in  no  oaae  ez- 
tinguish the  civfl  responsibility,  nor  the  ac- 
tlona  to  enforce  it,  nor  the  legal  rights  which 
third  persons  may  have  acquired. 

"Art.  866.  Limitation  Is  Interrupted  by  the 
criminal  proceeding  until  final  judgment  is 
pronounced.  This  done,  the  term  of  limita- 
tion commences  to  run  anew." 

"An.  28.  Until  it  is  determined  in  the  new 
Code  of  Procedure  what  judges  shall  have 
Jurisdiction  and  the  mode  of  prooeeding.  In 
suits  to  enforce  civil  liability,  tbe  following 
rules  shall  be  observed:  .  .  .  Actiona  to 
enforce  Ihe  civi!  liability  may  be  brought 
before  a  court  of  civil  Jurisdiction,  whether 
or  not  tlie  criminal  proceeding  has  been  com- 
menced :  but  while  the  latter  is  pending,  the 
proceedings  In  the  former  shall  be  staved." 
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"An.  aO:  When  a  jndfoUl  _ 
to  <l«etded  neltber  by  the  text  nor  by  ibe 
■■tnral  meaning  or  spirit  of  the  law.  It  must 
be  doclded  acmrdliig  to  the  general  pflD' 
alplet  of  rigbt,  taking  Into  conaidentfoi)  all 
elrcninBtaocee  of  the  caae. 

"  Art.  91.  In  case  of  crraBlct  of  rights  and 
the  aboence  of  eiprest  law  for  the  especial 
caae,  tbecontroTerajBtiall  be  decided  Id  favot 
of  him  who  aeeki  to  avoid  damages  and  not 
fa  favor  of  him  who  seeks  to  obtalo  proSt. 
If  tlie conflict  iboold  be  between  equal  rights, 
«r  liebta  of  tbe  aame  species.  It  sWl  be  de- 
cided obaerrlng'the  greatest  equality  possible 
between  the  parties." 

"Alt  lOOS.  Limitation  bars  in  three  jean: 
.  .  .  VIIL  Ci*il  responsibility  for  in- 
Jnriea,  whether  done  by  word  or  bj  writing, 
Mid  that  which  arises  from  damage  caused 
t^  persons  or  animals,  and  which  the  law 
inapoees  upon  the  representatives  of  such  per- 
aoat  or  the  owners  of  the  animals." 

"Art.  I.  The  executive  sball  re gn late  the 
■ervice  of  railroads,  t«le^raphs  and  tele- 
phones oonHtnrcted,  or  which  in  tbe  future 
nuLy  be  constructed,  upon  Mexican  teiritorr, 
accordinx  to  the  following  cases:  I.  Bafl- 
nMds,  telcKraphs,  and  telephones  which  in 
tbo  Federal  district  and  territory  of  Lower 
OBilltomia  Qoile  together  two  or  more  mu- 
Dlcipalitles,  or  the  Federal  district  and  ter- 
rito^  of  Lower  California  with  one  or  more 
btaWs ;  those  whicb  communicate  two  or  more 
■tates  with  each  other ;  thoee  which  touch  any 
port  in  the  territorial  boundary  line  of  the 
republic  and  foreigu  countries  or  runDaraliel 
therewith  within  a  region  of  90  leagues,  are 
known  aa  general  lines  of  communication 
within  the  meaning  of  fraction  XXIL  ofart. 
TS  of  the  Constitution.  II.  These  general 
lines  of  com  muni  cat  I  on  and  their  branches 
•hall  be  subject  exclusively  to  the  Federal 
legislative,  ciecutive.  and^udlclal  powers, 
in  their  respective  spheres,  in  si)  cases  where 
■ay  of  the  following  matteia  are  involved  ; 
.  .  .  6.  ConstnictioD  and  repair  of  tbe 
^vorka.  Orlmescomroitted  against  the  secur- 
ity or  iotegritv  of  the  works  or  against  the 
operation  of  the  tines.  H.  Security  of  the 
same  worka  for  which  tbe  corapaDlea  are  obli- 
gated, and  crimes  or  misdemeanors  of  the 
companies  through  delays  or  obstruction, 
csrelessDeaa  or  fault  In  the  service  and  for 
accidents  or  mishaps  In  the  operalioo." 

"Art.  52.  The  coaches  and  cata  which  enter 
Into  the  makeup  of  a  train  shall  have  the 
draw-heads  of  the  same  height,  so  that  their 
oentert  will  be  opposite  to  each  other." 

'Art,  R3.  The  conductor  of  a  train  «nfv«IM 
Is  the  person  In  command  of  all  the  train 
crew,  including  the  engineer  aud  fireman. " 

"Art-  121.  Boglneers  shall  communicate 
by  means  of  a  steam  whistle  with  the  agents 
charged  with  the  duty  of  watching,  and  with 
the  conductors  of  trains,  using  the  following 
aignal  :  ,  .  .  Three  blasts  or  sounds  of 
the  whistle  will  be  the  signal  that  the  engine 
tir  train  li  going  to  move  backwards." 

"Art.  124.  Companies  [railway]  are  liable 
fw accidents  whlcEk  occur  through  the  failure 
to  obaerre  the   pruvisions  of  this  chapter 


ahowing  that  (heir  light  and  hearing  are  frea 
from  infirmity  which  does  not  permit  (hem 
to  recognlKe  the  signals." 

"Art.  ISi.  Companies  [railway]  are  liable 
for  all  faulta  oraccidents  which  occur  tlirough 
tardineaa,  negligence,  lraprudeace,or  wantof 
capacity  of  utelr  employeea." 

'Art.  aOS.  Ail  violations  of  this  law. 
wbtch  companies  [railway]  commit,  shall  be 
subject  to  punishment  by  the  administration 
by  fine  np  to  (500,  which  tbe  departiuent  of 
public  works  shall  aaaess,  reserving  always 
ttie  right  of  Individuals,  through  indemnity, 
and  the  liability  which  the  companies  may 
have  incurred  through  criminal  acta  or  omis- 
sions committed  by  them." 

The  trial  court  rendered  Judgment  for  the 
plaintiff  in  that  court,  J.  0.  Jactuon,  for  the 
sum  of  |II,000,  from  which  appeal  was  token, 
and  tbe  Judgment  affirmed  by  the  court  of 
civil  appeals. 

Tbe  law  of  Mexico,  under  which  plaintiff's 
claim  originated,  having  been  plendi'd  and 
proved  by  the  defendant,  the  ri^gUts  of  the 
parties  must  be  determined  by  its  provisions: 
"It  would  be  as  unjust  to  apply  a  difTereot 
law  as  It  would  be  to  determine  the  rights 
of  the  parties  by  a  different  transaction.* 
Story,  Confl.  L.  p.  88.  This  Is  a  transitory 
action,  and  may  be  maintained  In  any  place 
where  tbe  defeadaut  is  found,  if  there  be  no 
reason  why  the  court  whose  JuTlsdiction  la 
Invoked  should  not  entertain  the  action.  The 
plaintiff,  however,  has  no  legal  right  to  have 
his  redress  In  our  courts:  nor  is  It  specially 
a  question  of  comity  between  this  state  and 
the  government  of  Mexico,  but  one  for  tbe 
courts  of  this  state  to  decide,  as  to  whetiier 
or  not  the  law  by  whicb  tbe  right  claimed 
must  be  determined  is  such  that  we  can  prop- 
erly and  intelligently  administer  it,  with 
due  regard  to  the  rights  of  the  parties.  Otrd- 
fiffp  V.  Tkomat.  14  Johns.  184,  7  Am.  Dec, 
440:  Jolintm  v.  DnlU>n,  1  Cow.  S4S,  111  Am. 
Dec.  S64.  Tbe  decisions  of  this  caun  (well 
BUBtained  by  high  authority)  establish  the 
doctrine  that  the  courts  of  this  state  will  not 
undertake  tr>  wtju'licate  rights  which  orlgl- 
nuted  lu  another  state  or  country,  nuder  stat* 
utes  materially  different  from  the  law  of  this 
state  In  relation  to  the  aame  subject.  St. 
Lovu.  I.  Jfi  A  8.  R.  Oo.  V.  McCormiek.  71 
Tex.  880,  1  L.  R.  A.  804 :  Tnat  A  P.  R.  Go. 
V.  Riehard*.  «8  Tex.  876.  Many  difflcultle« 
would  present  themselves,  in  an  attempt  to 
determine  the  meaning  of  the  Mexican  law, 
and  to  apply  it  In  giving  redress  to  the  par- 
ties claiming  rl  ghts  under  it.  We  understand 
tbe  Mexican  courts  are  not  governed  by  prec- 
edent, and  we  have  no  access  to  reports  o( 
odJudlcatedcaBcaof  thoeecourts.  from  which 
we  could  ascertain  their  interpretation  of 
these  laws.  The  language  of  some  of  the  ar- 
ticles quoted  is  ambiguona,  and  we  find  great 
difficulty  in  determining  what  would  bo  a 
proper  interpretation  of  Uie  law.  Wc  might 
or  might  not  give  the  same  effect  to  the  lan- 
guage that  is  given  to  It  In  tbe  courts  of 
Mexico.  There  could  be  no  reasonable  cer- 
tainty that  the  parties'  rights  would  be  ad- 
Just^  here  aa  they  would  be  if  the  cose  were 
tried  In  the  courts  of  that  country,  which  is 
their  right;  for  it  la  well  settled  Uiat,  If  one 
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ttKt«  undertake*  W  enforce  a  Uw  of  another 
mtM,  the  interprelatlon  ot  that  lav  as  Axed 
by  thu  courts  of  the  other  state  Is  to  be  fol- 
lowed. Tills  dlfBcully  of  Itaelf  fumUhea  a 
■ufflclent  reason  for  lb«  courts  of  this  state  to 
decline  to  assume  Jurisdiction  of  this  dasa 
ot  cases. 

We  will  briefly  compare  some  of  the  pro- 
tIsIods  ot  the  law  of  Mexico  with  the  law  of 
this  state,  showing  wherein  they  differ,  and 
the  impractfcabllltf  of  attempting  to  ad- 
minister them  here.  By  the  Mexican  law, 
the  plaintiffa  right  does  not  rest  upon  the 
fact  of  negllgenoe  on  the  part  ot  the  defend- 
ant, but  such  Degllgence,  In  order  to  give  a 
Tight  of  action,  must  be  of  such  character  as 
to  make  the  act  a  crime  under  that  law.  We 
must  first  determine  whether  the  defendant 
would  be  subject  to  a  criminal  prosecution 
In  Mexico,  before  we  can  proceed  to  admin- 
ister the  remedy  provided  tor  the  wrong.  It 
it  is  not  a  crime,  no  riKht  of  action  eslsta,  no 
natter  bow  groasly  negligent  may  be  the  act 
Which  caused  tbe  Inlury.  While  this  Is  not 
a  criminal  proaecution,  in  the  sense  that  a 
punisbment  for  tbe  crime  is  to  be  Inflicted  In 
this  suit,  It  does  require  a  determination  ot 
the  guilt  of  the  defeodanl  in  order  to  give 
relief  to  Uie  plaintiff.  In  this  state,  under 
tlie  fact!  of  this  caae.  no  such  prosecution 
could  be  maintained,  nor  In  any  case  is  the 


cases  a  recovery  cannot  be  had  except  upon 

Eroof  of  facts  which  would  show  the  act  to 
e  contronr  to  a  penal  statute.  Tbe  acquittal 
ot  the  defendant  under  the  Heiican  law  does 
not  tur  tbe  right  to  recover  in  a  civil  pro- 
ceeding, hut  the  civil  action  for  daioages  la 
suspended  by  the  pendency  of  the  criminal 
prosecution,  if  such  has  been  commenced, 
until  its  flnal  determination.  If  a  suit  were 
pending  In  a  court  of  this  state  under  that 
law,  and  a  criminal  proceeding  should  be  In- 
augurated in  the  courts  at  Heilco.  the  court 
here  could  not  recognize  this  requirement  of 


eluded.  We  can  see  no  reason  for  tbe  require- 
inent  of  the  law  of  Mexico  that  the  civil 
proceeding  should  l>e  stayed  during  the  proae- 
cution of  the  crimioat  charge,  except  that 
the   Kovemment  would    thereby   secure   the 

Cresenceof  the  Injured  party  as  a  witness,  and 
is  aid  in  the  punishment  of  the  guilty  party. 
To  permit  such  suits  to  I>e  maintained  In  our 
oourte  would  enable  the  plaintiffs  therein  to 
evade  tbe  laws  ot  tliat  country  in  that  par- 
ticular, aod  would  be  against  the  policy  of 
that  government.  While  it  Is  true  that  this 
it  not  a  prosecution  for  the  crime,  ss  such, 
nor  a  suit  for  a  peoatty,  It  Is  so  closely 
related  to  that  class  of  proceedings  that  the 
courts  of  this  state  should  not  aid  In  tbe  en- 
forcement of  rights  arising  under  those  laws, 
which  practically  require  tbe  defendant  to  be 
tried  for  a  crime.  In  the  cWll  action.  Under 
tbe  laws  of  Mexico,  the  Judge  before  whom 
tbe  civil  action  ta  commenced  Is  required  to 
induce  tbe  parties  to  adjust  Ibeir  differences 
and  settle  their  grievance  by  agreement,  if 
be  can  do  so.  This  our  courts  cannot  do.  If 
this  be  regarded  aa  matter  of  procedure,  it  la 
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of  a  ohanctet  which  ma;  involve  a  substan- 
tial beneQt  to  tbe  parties,  of  which  the  de- 
fendant would  be  deprived  by  permlttiug  tlie 
action  to  be  proaecuted  in  the  courts  of  this 
State.  If  we  conclude  that  the  plaintiff  la 
entitled  to  relief,  then  we  must  determine 
what  he  has  a  right  to  recover,  and  what  pro- 
lection  tbe  defendant  is  entitled  to  receive  by 
the  Judgment  of  the  court,  under  the  law 
proved  In  this  case.  By  that  law  the  plain- 
tiff would  be  entitled  to  recover  for  all  act- 
ual damages  existing  at  the  time  ot  the  trial, 
and  such  as  must  necessarily  result  therefrom. 
By  our  law  be  would  lecover  for  all  such 
damages,  and  for  all  such  as  might  probably 


plaintiff  remain  lamed  or  <uippled,diaflgared 
or  maimed,  by  the  injury,  the  Mexican  law 
permits  the  Judge  to  give,  in  addition  to  tbo 
actual  damaeea,  what  is  termed  "extraordi- 
nary IndemnUy."  in  a  inm  Uiat  mi ght  be  by 
the  Judge  deemed  proper,  conalderlng  plain- 
tiff's social  position.  How  conid  a  court  is 
Texas  ascertain  ivhat  this  extraordinary  in- 
demnity Is  to  I>et  Is  It  compensatory  or 
vindictive  datna^T  In  this  BUM  a  party, 
by  reason  ot  social  position.  Is  not  entitled 
to  more  or  less  compensation  for  such  an  in- 

futy,  and  our  courU  could  not  afford  this  re- 
let. The  plaintiff  would  have  the  right, 
under  the  law  of  that  country,  by  subsequent 
suits,  to  recover  for  any  damages  that  might 
arise  out  ot  the  injury  after  the  flrat  Juag- 
ment  was  rendered,  while  in  our  courts  t£e 
whole  sum  must  be  adjudged  in  one  proceed- 
ing. After  a  Judgment  in  Texas  for  all  dam- 
ages, existing  and  prospective,  tbe  plaintiff 
might,  in  tbe  courts  of  that  country,  recover 
for  Injuries  euboeguently  developed,  which 
might  be  Includea  In  the  judgment  of  tlte 
Texas  court,  and  thus  a  double  recovery  be 
bad.  Under  tbe  laws  of  Mexico,  the  defend- 
ant would  be  liable  for  injuries  to  plaintiff's 
family,  or  to  third  persons,  growing  out  of 
the  injury  inflicted  upon  plaintllf.  What 
this  might  comprehend,  wa  do  not  know.  It 
might  fncjudn  a  part  of  what  would  be  ad- 
judged in  tbe  Judgment  in  a  Texas  court,  or 
It  might  not.  At  any  rate.  It  appears  to  lie 
a  different  right  to  anything  known  to  the 
laws  of  Texas,  and  in  favor  of  persona  who 
could  not,  under  our  law,  maintain  any  ac- 
tion for  the  alleged  Injury.  If  the  plaintiff 
should  recover  from  bis  injuries  to  tbe  ext«nt 
that  he  would  become  able  to  pursue  an  oc- 
cupation suitable  to  bis  education  and  social 
po.'<ltloQ.  the  defendant  would  have  tbe  right, 
under  that  taw,  to  have  the  payment  of  dam- 
ages awarded  for  diminished  capacity  to  earn 
money  reduced  by  the  amount  that  plaintiff' 
could  earn  In  such  employment  In  this 
state  no  Judgment  could  be  rendered  which 
would  secure  that  right,  but  Ihe  Judgment 
must  be  entered  for  all  probable  future  loss- 
es :  hence  the  future  earnings,  no  matter  how 
great  they  might  prove  to  be,  could  not  go 
to  reduce  the  damages  already  paid  under 
such  Jiidgment  as  would  be  rendered  in  Tex- 
as.    How  this  Tight  would  be  ■ecund  in 
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Haxloo,  we  cannot  we,  unless  pay  menta  wen 
leqaired  bj  tbe  JudKmetit  to  be  mtde  In  in- 
MaJmentt,  or  that,  futUK  iDBbllitj  to  eua 
BHNMj  not  being  considered  npon  the 
trtsl,  tbe  mklter  would  be  settled  In  so 
quent  salts  to  recover  tor  sucb  damsges. 
•ny  «Tent,  It  Is  a  right  of  tbe  defendant  which 
no  court  of  this  stale  can  secure  by  Its  }udg- 

Tliere  are  many  poloU  of  dissimilarity  be- 
tween tbe  laws  of  Heiico  as  proved  in  tbii 
«a«e,  and  tbe  law  of  this  state  applicable  to 
tba  same  aubjeot,  which  we  have  not  ir 
tloned ;  but  tboee  noticed  are  sufficiently 
meroos  and  material  to  show  that  tbe  courts 
of  Texas  should  not  nndertake  to  adjudicate 
the  rights  o(  parties  arising  under  those  laws 
for  una  committed  In  that  country.  Indeed. 
••  we  have  shown,  they  could  not  properly 
determine  the  rights  of  parties  ariaing  under 
those  laws.  The  cases  of  Texat  &  P.  R.  Oo, 
▼.  Riehard*,  and  ;3l.  Louii.  I.  M.  A  8.  S.  Oo. 
▼.  XeCormiek,  tvpra,  were  actions  for  dam- 
ages caused  by  the  death  of  tlie  Injured  party, 
but  they  were  decided  upon  the  same  prin- 
ciples Uiat  apply  to  this  case ;  that  Is,  that 
the  conrta  of  Texas  will  not  entertain  such 
actions,  if  founded  upon  a  law  which  Is  ma- 
terially different  from  the  law  of  this  state. 
Tbe  cases  cited  are  sustaiued  by  the  weight 
of  authorltf,  snd  are  conduBlve  of  the  ques- 
tion in  this  state. 

There  ire  other  sufficient  ressons  why  our 
courts  should  not  atteihpt  to  enforce  the 
Hexloui  law  In  cases  like  thlB.  Tbe  reason 
wbi^  iDOuencee  the  courts  of  one  state  to 
ponnit  liansitoiy  actions  for  torts  to  be  main- 
tained therein,  when  the  right  accrued  Id  a 
foreigD  State  or  counCrv,  is  that  the  defend- 
atit.  having  removed  from  sucb  other  state 
or  country,  caunot  be  subjected  to  the  jurli- 
diction  of  tbe  courts  where  the  cause  of  ac- 
tion arose,  and  qs  matter  of  comity,  but  more 
ospecially  to  promote  justice,  tbe  courts  of 
tfaie  place  where  he  is  found  will  enforce  tbe 
righta  ol  the  inlnied  party  against  bim,  be- 
caUM  It  would  be  unjust  that  tbe  wrongdoer 
■bonld  be  permitted,  by  removing  from  the 
country  where  Ite  indicted  the  Injury,  to 
ATOid  reparation  for  the  wrong  done  by  him. 
In  tiiis  case  there  baa  been  no  removal  of  tbe 
peraoD  or  property  of  tlte  defendant.  Its  rail' 
road  remains,  as  It  was  at  the  time  of  the  in- 
jory,  within  tbe  Jurisdiction  of  the  courts  of 
Jlezicc  and  it  Is  liable  to  suit  tbare  accord- 
ing to  the  laws  of  that  country.  Tbe  reason 
for  permitting  the  action  to  be  prosecuted  in 
ODI  conrta  does  not  obtain  In  this  case.  Tlie 
plaintiff  has  voluntarily  resorted  to  the  Jur- 
udiction  of  our  courts,  wboDhisilffbtscould 
be  better  adjudicated  in  Mexico.  Tbe  Heii- 
can  National  liailrottd  is  an  Important  pub- 
lic highway  in  the  r«public  of  Uexloo,  by 
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which  the  commerce  of  that  country  Is  largely 
carriedon  with  our  people.  Every  judgment 
for  damages  rendered  against  it  reducea  Its 
revenuee,  which  must,  of  necessity,  be  re- 
■tored  through  Its  charges  for  trauHportation 
of  persons  and  property,  and,   in  the  main. 


nance  of  that  means  of  transportation,  that  tbe 
country  In  which  It  la  operated  should  deter- 
mine the  charges  to  be  enforced  against  it. 
If  Texas  should  open  her  courts  to  all  per- 
sons that  may  be  injured  In  Mexico  In  the 
management  of  that  railroad  and  others,  it 
may  seriously  affect  the  means  of  commerce 
between  this  stato  and  that  republic  Thus 
it  becomea  a  matter  of  public  concern,  and  a 
proper  subject  for  our  consideration  In  thit 
connection,  in  view  of  the  fact  that  the  rail- 
road company  Is  still  subject  to  that  jurla- 
dlction.  Justice  does  not  demand  the  exer- 
cise of  the  JnriBdlction,  and  comity  between 
the  governments  of  this  state  and  Mexico 
woom  seem  to  forbid  that  we  should  do  so. 
Gardner  v.  Thomai,  14  Johns.  1S4,  7  Am. 
Dec  44S :  JohntOK  v.  DaOon,  1  Cow.  M8,  IS 
Am.  Dm.  5U.  There  are  at  this  time  two 
BveteniB  of  railroads  extending  from  the  bor- 
ders of  this  state  into  Mexico,  for  several 
hundred  miles  each ;  and  as  that  country  shall 
liereafter  develop,  and  commerce  between  the 
two  countries  become  more  extended,  we  may 
expect  other  lines  to  be  constructed  in  the 
same  direction.  If  our  oourto  assume  to  ad- 
just the  rights  of  parties  against  those  rail- 
roads, growing  out  of  sucb  facts  aa  In  thfa 
case,  we  will  offer  an  invitation  to  all  such 
persons  who  might  prefer  to  resort  to  tri- 
bunals In  which  tbe  mloi  of  procedure  are 
more  certainly  fixed,  and  the  trial  by  jory 
secured,  to  seek  the  courts  of  this  state  to  en- 
force their  claims.  Thus  we  would  add  to 
the  already  overburdened  condition  of  our 
dockets  In  all  tbe  courts,  and  thereby  make 
the  settlement  of  rights  originating  outside 
the  state,  under  the  laws  of  a  different  gov- 
ernment, a  charse  npon  our  own  people.  If 
the  facts  aboweo  that  this  was  necessary  in 
onler  to  secure  a  justice,  and  the  laws  were 
such  as  we  could  properly  enforce,  this  con- 
sideration would  have  but  little  weight ;  but 
we  leel  that  It  is  entitled  to  be  considered 
where  the  plaintiff  chooses  this  JurlsdlctloD 
as  a  matter  of  oonvenlence,  and  not  of  necea- 

'econclude  that  tbe  district  court  and  the 


rtMntd,  and  this  cause  is  dismissed. 
Petition  for  idkeariug  oTeiraled. 
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Bdgar  D,  CASE,  Ptff.  in  Err., 
Ely  T.  SUITH, 


HibUctda 
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(Deoember  IT.UIU 

ERHOB  to  the  Circuit  Conrt  for  Genesee 
County  to  review  a  judgment  in  favor  ot 
defendant  In  an  action  to  recover  the  amoUDt 
alleK^  to  tie  due  on  a  promissory  DOte.  4f- 
firmtd. 

The  facts  are  stated  in  the  opinion. 

Mam.  Tinker  A  Fr««kelton  for  plain- 
tiff In  error. 

Mettn.  Ehirand  ft  Carton,  with  Mr.  Ed. 
S.  Lee,  for  defendan^in  error: 

A  belrotbed  peraon  hw  no  right  of  action 
for  the  teduction  or  the  alienation  of  the  afCec- 
tlone  ot  his  affianced. 

Cooley,  TortB,  p.  286, 

The  conaideraaon  of  the  note  was  vbolly 
lllceal  and  void  and  against  public  policy. 
'  VieotU  V.  Waym  County,  44  Mich.  178. 

The  sbaence  of  the  nords  "  for  valne  re- 
ceived." from  the  note  makes  it  incunibent  on 
plaintiff  to  allece  in  his  declaratloD  what  the 
coQsIderstion  of  it  was,  and  while  be  might 
offer  it  and  prove  it  its  evidence  under  the  com- 
mon counts,  if  the  sl^stiirewaa  not  denied, 
on  oath,  he  would  taavi:  to  enter  on  proof  of  lis 
consideration,  too,  before  he  could  rest  his  case, 
as  there  is  no  admisHion  of  valne  in  il. 

Conrad  Seipp  Breie.  Co.  v.  MeKittriek,  80 
Mich.  ISl. 

A  recovery  in  a  court  of  Justice  for  serTicea 
in  aid  of  proBlkutton  Is  not  permissible. 

WiUiamtv.  Ouarde,  9i Mich,  ffi;  l/)omUY. 
Otint,  4  Barb.  463;  S  Am.  &  Eug.  Enc.  Law, 
V.  808;  CrUvp  v.  Grimlight,  79  Mich.  ueO: 
Bwk  v.  Firtt  Sal.  Bank.  87  Mich.  894,  IB 
Am.  Hep.  189;  ffHara  v.  Carpenler,2S  Mich. 
410, 9  Am.  Rep.  89;  Jfeech  v.  Lee.  88  Mich.  874. 

A  pmmlssory  note  given  lo  conaideration  of 
the  Buppressioii  ot  proceedings  under  .a  crim. 
Inal  complaint  is  void  in  the  hands  of  the  prom- 
isee, who  was  a  parly  to  the  illegality,  and  he 
cannot  enforce  collection  of  It. 

Snydtr  v.  Willeg,  33  Mich.  483;  MeNamam 
T.  Qargett,  68  Mich.  464;  JHorgan  v.  fladget, 
89  HIch.  404,  16  L.  B.  A.  488;  Lyon  v.  Waido, 
86  Mich.  1146. 

McOmth.  Oh.  J.,  delivered  the  opinion 

of  the  court : 

Suit  isbroughtupoQ  a non- negotiable prom- 
lasory  note,   which  omitted  tbe  "for  value 


KOIK— The  a)>ove  oese  la  s  novel  oae  Id  respect 
to  U»  rlghta  or  beoottied  persona.    Aa  to  the  In- 
aurable  Inwreat  in  lite  ol  auoli  peraona.  see  nola  to 
Alezaoder  v.  Farkec  (IILI U  L.  R.  A.  in. 
81  L.  R.  A. 


reoelved"  olauae.  Plaintiff  declared  oa  tlM 
common  coanta,  and  In  four  special  connta 
set  up,  (1)  that  plaintiff  had  been  for  some 
time  engseed  U>  be  married  to  a  widow  named 
D.  ;  that  Kovember  10.  1893,  he  visfted  D., 
«nd  found  defendant  concealed  In  the  hoOM; 
that  defendant  was  at  the  house  for  the  por- 

rof  having  carnal  iDtercourae  with  said 
and  In  conacquence  plaintiff  suffered 
great  mental  and  physical  anguish ;  (2)  that 
prior  to  that  time  defendant  had  betrayed, 
seduced,  and  debauched  asiid  D.,  with  full 
knowledge  that  ahe  was  Che  betrothed  wife  of 
plaintiff,  to  plaintiff's  damage;  (8)  that  de- 
fendant bad  bIbo  endeavored  to  alienate  the 
aOsctiona  of  said  D.  from  plaintiff ;  (4)  that, 
Hfler  the  discovery  ot  defendant's  intlmacv 
with  nald  D.,  defendant  came  lo  plaintiff, 
and  requested  plaintiff  to  keep  the  matter 
quiet,  and  agreed  that  If  plaintiff  would 
continue  to  keep  company  with  said  D..  and 
would  refrain  from  telling  the  people  of  that 
locality  of  the  Intimacy  exlating  or  thu  had 
existed  between  defendant  and  said  D.,  via., 
the  seduction,  debauching,  and  aexual  inter- 
course aforesaid,  defendant  would  recompense 
him  well  for  the  same ;  that,  in  conaideratl<» 
of  plalitiff'a  agreeing  so  to  do.  defendant 
executed  and  delivered  to  plaintiff  the  note 
in  question  ;  that  ijlalntiS  did  as  he  agreed, 
and  publicly  kept  company  witli  said  D.,  and 
did  refrain  from  Informing  the  public  of  the 
Intimacy  that  had  existed  between  defendant 
and  said  D.  ;  that  said  note  was  ezpresaly 

fivea  and  accepted  with  the  agreement  that 
efendant  was  to  pay  the  same  in  considera- 

of  plalntiff'a  keeping  company  with  said 

and  refrnining  from  expressiog  to  said 
defendant's  wife  the  criminal  proceedings 
and  action  aforesaid ;  that  plaintiff  has  per- 
formed the  agreement  on  his  part,  bat  defend- 
ant has  failed  so  to  do.  A  bill  of  particulars 
was  demanded,  under  tho  common  counts, 
and  fumlsbed,  which  contained  the  follow- 
ing items:  "For  damages  in  alienating  the 
affections  of  Mary  B,  Davidson  from  Dlaintiff, 
tS,0O0.  For  damages  In  seducing,  aebauch- 
Ing.  and  having  carnal  Intercoutse  with  MUT 
B.  Davidaon,  the  betrotbed  wl/e  of  plaintiff. 
tS.OOO.  For  failure  of  defendant  to  keep  hta 
agreement  with  plaintiff,  and  in  falling  to 
pay  the  note  set  forth  in  plalntiff'a  declara- 
tion, |G,000."  The  case  cornea  here  on  appeal 
from  an  order  austHiolng  a  demurrer  to  aald 
declaration,  and  Judgment  accordingly. 

A  civil  action  for  the  alleged  seduction  of 
D.  coold  only  be  brought  by  the  woman  her- 
""  or  by  her  father,  guardian,  orsomerela- 
A  Dctrothed  person  has  no  right  of  ac- 
tion for  the  seduction  or  the  alienation  of  the 
affectiona  of  his  affianced.     Cooley,  Torta, 

IS.     Tn  Simnton  v.   Onffln,  68  Miss.  819. 

I  by  appellaat,  defendant  had  ledaoed 
plaintiff's  infant  unmarried  daughter,  and 
she  had  given  birth  to  a  child.  In  Brannum 
7.  O'Connor,  77  Iowa,  632,  also  cited  bv  ap- 
sellant,  plaintiff  had  married  defendants 
Foster  daughter,  and  afterwards  learned  that 
she  was  pregnant  at  the  time  of  the  marriage, 
by  her  foster  father.     Defendant!  agreed  to 


Cabs  t,  Bkttk. 


eontlniM  to  IIts  with  tha  woedbii  and  maln- 
tftln  the  child.  The  court  held  that  under 
tbe  Code  the  pregnMic^  of  the  wooiui  at  the 
time  of  her  marriage  waa  a  canae  Tor  divorce, 
*nd  that  plaintiff  waa  under  no  obltgatloD  to 
live  with  the  woman  or  maintain  the  child. 
In  LovmU  T.  CHn»,  4  Barb.  4{H),  the  maker  of 
the  note  bad  asaaulted  plaintiff's  daagbter 
wrlth  Intent  to  commit  «  repe.  The  court 
held  that,   from  bU  paternal  relation  alone, 


leaaeorcomproniiae  such  claim,  and  go,  It  she 
bkd  a  right  of  action.  It  remained  unaffected 
by  that  agreement;  and  that  the  note  was 


▼.  Wettbraok,  9  Car.  &  P.  578',  Hacpbereon, 
Infants,  338  (SOS).  Defendant  wa«  not  lia- 
ble to  respond  In  damaeeB  to  plaintiff  by  rea- 
son of  the  matters  set  forth  In  the  first  three 
■peclal  counts  of  the  declaration,  or  the  Sist 
Xvo  items  of  plaintiff's  bill  of  particiilarB, 
■nd  tn  the  absence  of  such  liability  there  waa 
no  consideration  for  the  note. 


Am  to  the  contract  set  np  In  Qie  fourth 
count,  plaintiff's  agicement  was  In  part  to 
conceal  from  the  public  and  from  defendant'* 
wife  the  fact  that  defendant  had  been  Kulltj 
of  a  crime.  It  is  well  settled  that  anj  con> 
tract,  the  consideration  of  which  Is  to  conceal 
a  crime  or  stifle  a  prosecution,  U  necessarily 
repugnant  to  public  policv,  and  that  a  con- 
tract wbuae  consideration  fs  oontrarr  to  pub- 
lic poller  Is  void.  2  Kent,  Com.  880;  % 
Starkle.  Ev.  87 ;  OiS  t.  Sagiut.  4  Ohio.  400. 
23  Am.  Dec.  708;  Clark  v.  Bicker,  14  N, 
H.  44;  Treat  v.  Jma,  38  Conn.  384.  It  Is 
equally  true  that  If  any  part  of  an  tndlTlst- 
hlepromlae,  or  any  part  ofanindlTiBlblecOD• 
Blderatlon  for  a  promise.  Is  Illegal,  the  whole 
la  void,  and  no  action  can  be  maintained 
thereon.  Bnyder  t.  WUley,  88  Hich.  488,  ami 
cases  cited  at  page  484. 

Tlie  judgm^al  it  affirmtd. 

LonK<  i;  did  not  sil;  the  other  Justicea 


UHTTED  STATES  CIBCDIT  OODRT,  DISTRICT  OP    MA88ACHD6ETTB. 

Bmlly    A.    CORLISS  «t   A  private  ohiincier.cicnoi  Im  enlolQed  asan  In- 

C.  vaslon  ollhe  riglit  of  prt  vaoy.  Rinoe  tlie  Ireedom 

.  W.   WALKER  CO.  rf  <d.  o(thepre«lBBconBtHuU<.nalrUlit. 

S.    Tbe  JnriadlctloD  at  oqnltr  to  snut 

<STIM.  Bei).4ai.siidSlBM.Rep.»CU  JuJnnctiOM  to^ouDdedon  riyhta  or  property, 

acd  does  not  extepd  to  a  matter  afleotlns  an  ei- 

oluslvelr  perscnsl  rlgbu 

8.   The  n*e  of  plfttss  nutda  from  »  plc- 


Nora.— ITi»  law  qf  prtDaew. 

TberlRbt  or  perBonal  prJTaey.  or  tbe  rtfrbt 
•eooiefrom  puliilo  motestalloo,  eeemsto  be  a  rlgbt 
'be  pcMlble  ertecenoe  of  wblcb  hu  t>eeD  onl 
oentlT  recofrnlsed.   Tbe  riirht  lo  prlvaay  In  reapeot 
to  tbe  nae  ol  renJ  pruiierly  Is  one  wblcb  bsi ' 
been  reooirnlsed. 

In  JoDCS  V. TapUoK,  ISC.  R  N.  &8Bi.  thereUttre 
rlchu  of  adlolDlns  proprietote  to  prinor.  ai  ~ 
UsM  am]  air  are  coneldeTed  in  oonneetlon  with  tbe 
qoestloo  of  the  right  to  block  up  windows,  wblab 
bad  been  opened  overlooktac  private  grounds, 
and  wblle  llie  right  to  privacy  Is  recognized,  tt  Is 
Mated  that  tbe  law  doee  not  proteot  suob  ngbc  ss 
It  doea  that  of  Hgbt  and  air. 

So  In  ooDdemnatlon  prooeedlngs  tbe  dlstinotlon 
of  prtvBCT  forms  s  proper  element  of  damages. 

Tlie  loss  or  prlvsor  is  a  proper  element  of  dam- 
■jtee  to  be  awBrdedforthedelerJoratlon  of  land  t>y 
the  cOQStruotloo  of  a  mllroad,  Duke  Buccleucb 
v.  HetropoJItaa  Bd.  of  Works.  L,  B.  B  H.  L.  «IS,  U 
L.  3.  Bzob.  19r.  ET  L.  T.  N.  S.  1. 

Loss  of  privacy  of  rooms  In  s  dwelling  house  be- 
eauae  of  the  coDstnictlon  of  an  elevated  railroad 
Bear  tt  Is  a  proper  element  to  be  considered  In  ee- 
flmatlns  the  damaRes  which  must  be  paid  to  tbe 
abuttlnjr  property  owner.  Moore  v.  New  Tork 
aiBv,  R.  Oo.  ISO  N.  T.  fiSS,  14 1^  &  A.  TBI. 

There  are  several  ligh  ts  In  whloh  the  rlgbt  to 
prlraoy  may  be  said  to  be  snmevhat  involved. 
wblcb  tuve  t>cen  cited  ss  tending  to  cetabllsb  a 
ilcht  to  privacy  pure  and  simple.  But  the  rlgbt  to 
prf racy  doea  not  neoeaarll;  lollow  troa  tba  czlst- 
eoee  of  either  of  thorn, 
n;  1..  R.  A. 


Thua,  It  has  been  said  that  an  IcJunetloD  mar  be 
gTBDied  aialpst  the  exhibition  of  s  picture  whloh 
Is  a  libel  upon  the  complalnaot.  DuBost  v.  Berea- 
tord.ZCampb.GU. 

But  Che  riirht  [o  protection  egalnst  UtKl  Italia  far 
short  of  eetaMlahlug  arlgbt  to  be  free  from  any 
poblloatteoUon.  wheiber  flatterlug  or  otberwise. 

So,  Monion  v.  Tussauds  [IBH]  1  <j.  B.  STl.  waa  a 
suit  braugbi  toeojom  tbe  eihibltlon  of  a  wax  like- 
ness of  a  peraon  who  had  been  tried  and  aoqultied 
upon  a  charge  of  murder.  In  Ibe  opinion  It  la 
staled  thai  It  was  agreed  between  the  oounael  on 
both  sides  that  nn;  rl^ht  wbloh  the  plaintiff  had  to 
complain  at  what  defendants  bad  done  depended 
on  principles  uaderlrlDgthe  law  of  IltMt.  and  It  Is 
not  suggested  tbat  tbe  eiblbttjon  oould  be  Inter- 
fered wllb  on  any  other  irouml.  The  result  was 
that  It  was  held  tbat  enough  had  not  been  shown 
to  warrant  an  Inlunollon  before  a  trial  st  law.  and 
tbere  Is  no  dlsousalon  of  tbe  oaae  in  reference  to 
tbe  right  to  an  Injunction  beoanae  of  sn  invaalon 
of  the  right  of  privacy. 

AksIp,  the  rltrht  to  prohibit  the  pubiloetlon  of 
letteia  M  suggested  as  tending  to  eetabllah  a  right 
to  privacy.  But  the  Oases  upon  that  queatlon  do 
pot  neoeaearll]' Involve  tlie  right  to  privacy. 

In  Prince  Albertv,Stiange.lUBen.*0.a[.  18  Ii. 
J.  Ch.  an.  13  Jur.  lOS,  an  appUcatlcn  was  made  to 
enjoin  Lhe  publisbliijc  of  a  list  of  etohlnge  which 
had  been  made  by  ptalntlff  for  his  own  amuse- 
ment, and  wblcb  bad  been  kept  private  by  bim. 
Counsel  for  defendant  staled  that  tbe  case  was  not 
put  on  any  principle  of  trust  or  contract  but  oa 
property,  and  contended  that  It  cannot  be  nalB- 


Umitxd  States  CntouR  Ooost. 


tor*  orphoUwraphtorlnMrtloQlD  apubllcaUoa 
will  be  SDJoIncd.  wbere  the  pictures  were  ob- 
tained OD  oondltlDiii  irbtcb  have  not  been  com- 
pUeawtUi,wUiepubllaatlOn  would  beavtolBCIon 


,  For  M  pbotOKrapher  to  mak«  addl- 
Oaaml  eopi««  from  &  iMsr^tlTe  of  a  PUK^ 
iii«  from  whloli  a  cuaiomer  bu  prooured  a  oer- 
lUn  namber  of  ooplea  to.be  auide  Is  a  breaob  of 
BODtnot  at  ml)  aa  a  vlolatiOD  of  oonfldsaoe. 
.  Tb«ptetiii«oridiotoBr»phof  HpnlH 
.._      — "-aaagtwitlnTBntor,  may  taw- 


wpubl 


(Ausiutl.  UM.I 

BILL  In  «qultj'  to  Kstnin  rMpondenU  from 
pubUshfng  a  bioeraplif  and  a  picture  ot 
OcoTge  B.  Corlin,  decMsed.     BiU  Satined. 
Tbe  facts  are  Bt&t«d  In  the  oplnloiii. 
Metiri.  Henrr  Hftrsh.  4r.,  and  Jsami 


Oolt.  Circuit  Jodge,  delivered  the  follow 


biographical  skeCcn ' 
printing  and  Belling  hi*  picture  Id  connec- 
tion therewith.  Tbe  bill  does  nut  allem  that 
tbe  publication  contains  anytliingacandaloui, 
libelous,  or  false,  or  that  it  ailecte  anj  right 
of  property,  but  the  relief  prajed  for  la  put 
upon  tbe  novel  ground  that  wi&  publication 
is  an  Iniiuy  to  the  feelings  of  the  plaintiffs, 
and  against  tbeii  espreas  prcAlblttoD. 

The  counsel  for  plaintiffs,  In  argament, 
put  tbe  case  apon  the  ground  that  Ht.  Corliss 
was  a  private  character,  and  that  tbe  publi- 
cation of  bis  life  ii  an  invasion  of  the  rigbt 
of  privacy,  which  a  court  of  equity  should 
protect.  In  the  flret  place,  I  cannot  asKot 
to  the  proposition  that  Mr.  Corliss  was  a  pri- 
vate character.  He  held  himself  out  to  tbe 
public  as  an  Inventor,  and  bis  reputation  be- 
came world-wide.  He  was  a  public  man,  in 
the  same  sense  as  authors  or  artiste  are  pub- 
lic men.  It  would  be  a  remarkable  excep- 
tion to  the  liberty  of  tbe  press  If  the  Uvea 
of  great  Inventors  could  not  be  glren  to  the 
public  without  their  own  consent  while  liv- 
ig,  or  tbe  approval  of  their  familf  when 
dead.     But  wlietber  Hr.  Corliss  Is  to  be  re- 

Sarded  as  a  private  or  public  character  (a 
iattnction  often  dlfflenlt  to  deflne)  Is  not 
Important  in  this  csM.     I^eedom  of  speech 


taloed  rbat  privaor  oonMltatei  propertr,  or  that 
the  court  will  interlere  to  protect  tbe  owner  In  tbe 
eoJojineDt  of  tt.  Itie  court  held  that  twtb  prop- 
oitT  and  breach  of  tnut  were  ataown,  and  ttaat  the 
Injiiaotlon  muit  be  graoled,  and  furtber  bold  that 
prlvaer  bebu  the  lisbt  luraded,  pos^tonlnx  the 
fDjuDotloD  would  be  equlvaley  to  deojlns  It  al- 
(Offetber,  and  hi  tbe  lower  court  2  De  O.  ft  S.  WE.  18 
jar.  SOT.  It  wai  said  that  upon  the  prlnolple  ot  pro- 
teodes  property  tbe  oominon  law  In  oatea  not 
Bided  or  prejudloed  b;  statute  ibeltera  tbe  prlvai;? 
and  seelnalon  ot  thousbta  and  aeatlmeaia  oom- 
mlHed  to  wrlHnjt  and  desired  bj  the  author  to  re- 
main not  geceranr  known. 

Bnt  In  tbe  other  caeee  upon  tbe  question  ot  re- 
itralnlDS  the  puhUcaHoo  ot  letleri.  theoourt  hsa 
prooeedod  upon  a  tbeorr  of  propertr  tirht  In  tbe 
tbousht  expretaed  rather  than  upon  a  rlsht  to 
have  piivao;  aeoured. 

In  Popev.  Curl,  SAtk.  MB,  an  Injunction  affalnat 
the  publloaUuD  ot  ktter*  wm  granted,  but  It  wai 
idaoed  upon  the  ground  that  letteis  had  value,  al- 
(bougb  U>er  ware  on  tamUlar  ■ubjeoia  and  eould 
not  be  sailed  a  learned  work. 

Tbe  pubUcetlon  ot  lettera  will  not  be  enjoined 
because  It  will  be  painful  to  the  leelloffi  of  tbe 
writer.    Oee  v.  Pritahard.  i  Bwaost  401. 

In  Wetmore  v,  Soovelk  B  Edw.  Ch.  6U.  tbe  viae 
obenoellor.  without  dlaousaiiiK  the  question  ot 
prlvaer.  holds  that  tbe  mere  fact  that  It  wiu  be 
DortltrlDK  In  the  extreme  to  have  private  letters 
published  Klves  a  oonn  ot  equity  no  Jiulsdlotlon  to 
enjoin  tiie  pubUoation. 

Tbe  putdlcatlon  of  letters  is  enjoined,  not  be- 
caute  of  the  Injurr  which  their  publioatton  would 
inflict  upoD  the  writer,  but  because  of  tbe  prop- 
ert;  whfohhereialualu  tbeoi     Woolserv.  Judd,! 

There  are.  however,  a  few  reoent  «««es  in  whioh 
ttterifbtto prlvaer  ha* been  directly  aswrted  br 
tbepartlcaaiid  passed  npoobr  tbe  oourb 

In  i  Harv.  L.  Bev.  1«,  Is  dted  Ibe  case  ot  Uanola 
V.  Bterens  aa  hevtoK  been  mentioned  In  tbe  New 
Tork  TluM  of  Jnoe  IB.  ta,  n.  ino,  in  wblofa  an  aot 
rest  appHed  tor  iiD  Injunction  restralnlnatheuabia 
of  a  photograph  wblob  bad  been  sarreptltloaaly 
SI  Ij.  r.  a. 


taken  of  her  while  the  was  plarloir  a  role  upon  Hie 
stage.  Aod  it  [fl  nated  that  a  pieliiniiiatr  Injnno- 
Uon  was  lesued  and  a  time  was  set  Cor  argument  ot 
a  motion  that  It  should  be  made  permanent,  but 
that  at  that  time  no  one  appeared  in  opposllloo  to 
the  motlOD. 

So,  ■  privals  Individual  Is  eutitled  to  an  Injunc- 
tion ag^nat  tbe  pubUoatlon  of  bis  portrait  tor  the 
purpose  ol  iDvitlng  votes  to  test  popularity  In  oom- 
parMon  with  another  penon.  Marks  r.  Jaffa,  ■ 
UIsc  Ml  In  that  case  tbe  oourt  says  tbat  eonrta 
will  secure  to  tbe  lodlvlduel  what  baa  been  aptly 
termed  tbe  right  "to  be  let  alone." 

But  a  father  bai  no  riffhttoan  injunction  tore- 
■traln  the  publication  of  a  pbotograpb  of  his  In- 
laut  daughter,  even  anuming  that  tbe  nnauthoc- 
lied  putdlcatlon  ot  tbe  portrett  Is  an  unlawful 
Invasion  of  the  latter^  right  to  (he  enjoyment  ot 
personal  privacy.  The  oourt  say*  tbat  Ibe  law 
does  not  take  oognliance  ot  aod  will  not  afford 
fur  aenUmaolal  injury.  Independent 
for  a  wrong  invol  vmg  phyaloal  Injury  t« 


Tbe  most  important  aue  beside  OOBuaa  v.  B. 
W.  Wai^kmb  Oo.  ii  that  of  Bohutub  v.  CUBrm. 
post.  X8S.  While  tbe  right  In  tbe  latter  case  was  not 
upheld  by  the  court  of  appeals  to  tbe  full  extent  to 
wblob  It  was  claimed,  the  Judges  of  tbe  lower 
oourta  were  tnoliniid  to  recognise  and  nphold  It. 

In  Bchurlar  v.  Curtis.  U  Hnn,  BSL  it  1*  said  that 
it  a  living  person  would  be  remediless  and  power- 
lets  to  protect  bimaell  against  tlie  making  aod  ez- 
blbldng  of  B  bust  of  blmseif.  -It  would  eertatnly 
be  a  blot  upon  our  boested  system  ot  Jurtipradeooe 
tbat  the  courts  were  powectas  to  preyeot  tbe  nn- 
wazrauted  doing  of  thing*  by  peraons  who  are 
mere  volnnteeea,  wliloh  wooU  wound  to  the  moat 
oruel  manner  tlie  feellnn  of  many  a 


In  Sobnyler  v.  Ourtla,  n  Abh  K.  C  IfB,  tbe  oottit 
did  not  place  Its  ruling  upon  any  andent  branota 
of  tbe  law.  but  simply  stated  that  Uie  set  to  be  eo- 
joloed  Is  an  unautborlKd  act  which  has  ceased 
and  will  in  tbe  future  cause,  damage.       H.  P.  F. 
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*nd  of  llie  p-cs3  fs  secured  bj  the  Caaatltu- 
tioa  of  tlic  Liiitetl  Btates  and  Uie  Conatitu- 
tlona  of  mosi  of  Ibe  Btiit«s.  Tbls  coiisti 
tmional  privilege  implies  a  right  to  freely 
uUer  uid  public  whatever  the  cltisen  maj 
ple&se,  and  to  be  protected  from  anj  reaponsi- 
lii  i  iij  for  ao  doing,  except  bo  far  as  Bucli  pub- 
licutioD,  by  reason  of  ite  blaaplieiny,  obsceo- 
ity.  OT scandalouB cliaracter,  may  lieapublic 
('fft^tise,  or,  by  Its  falaebood  aod  malice,  may 
iDjiirldualy  aSecttheataDiJiiig,  Rputatlon,  or 
l>(:cuiiiary  intereats  of  iodividiialB.  Cooley, 
Cunat.  Lim.  etli  ed.  918.  In  other  words, 
under  oar  laws,  ooe  can  apeak  and  publish 
what  he  deatres,  provided  he  commits  do  of- 
fenae  against  public  morals  or  private  repu- 
tation. Sehuyier  v.  OuTlii.  40  N.  Y.  8.  R. 
28fl.  recently  decided  by  the  New  York  su- 
preme court,  and  upon  which  the  plaiotlffs 
rely.  Is  Dot  ID  point.  In  that  case  the  court 
enjoined  the  defendaate  from  erecting  a  stat- 
ute of  Mrs.  Schuyler.  The  right  of  publica- 
tion was  oot  Id  issue  in  ttiat  case. 

There  is  another  objection  which  meets  us 
at  the  threshold  of  tliis  case.  The  subject- 
matter  of  the  jurisdiction  of  a  court  of  equity 
is  civil  property,  and  injury  to  property, 
ivbetber  actual  or  prospective.  Is  the  founda- 
tion on  which  Its  iuiiadiction  rests.  Be 
Saayar.  1S4  U.  S.  200,  810,  81  L.  ed-  402, 
405 :  Kerr.  IdJ.  2d  ed.  g  1.  It  follows  from 
this  principle  that  a  court  of  equity  has  no 
power  to  restrain  a  1  i be ioua  publication.  Bot- 
ton  Diatite  Go.  v.  Floreiiee  Mfg.  Oo.  114  Haas. 
«»,  19  Am.  Rep.  810;  Brandreth  t.  Lajiee,  8 
Paige,  24,  84  Am.  Dec.  868.  The  opinion  of 
Vice  Chancellor  Hailna  In  Dixon  v.  Molden, 
L.  R.  7  Eq.  488,  to  the  contrary,  is  disap- 
proved by  Lord  Chancellor  Cairns  in  Pru- 
4ieatieU  Atrur.  Oo.  v.  KjioU,  L.  R-  10  Ch. 
142.  In  Kidd  v.  Horry,  28  Fed.  Rep.  778, 
Mr.  Justice  Bradley,  In  apeaklug  of  Dixon 
T.  Hotdgn,  and  several  recent  English  cases, 
declares  that  they  depend  on  certain  acts  of 
parliament,  and  not  on  the  geaeral  principle 
of  equity  jurisprudence.  But  In  the  present 
bill  it  is  not  pretended  that  the  publication 
is  ^libelous,  and  therefore  there  can  be  no 
queatlon  aa  to  the  want  of  jurisdiction  in  this 

Aa  to  the  picture  which  accompanies  the 
published  sketch,  the  case  stands  on  a  dilTer- 
ent  footing.  The  defendanta  obtained  from 
the  plaintiffs  a  copy  of  a  portrait  and  a  pho- 
tograph of  Mr.  Corliss,  from  which  they  nave 
made  two  plat«B.  one  of  which  they  propose 
to'  insert  in  the  publication.  But  it  appears 
from  the  evidence  that  these  pictures  were 
obtained  on  certain  oondltiona,  which  the 
defendants  have  not  complied  with.  This 
matter  directly  concerns  uie  eicluslve  right 
of  property  which  the  plafDtlffs  have  in  the 
painting  and  photograph,  and  It  would  be  a 
violation  of  ooDQdence,  at  a  breach  of  con- 
tract between  the  parties,  to  permit  the  de- 
fendants, under  these  circnmslances,  to  use 
either  of  the  plates.  PoUard  v.  Photographie 
Or.  L.  B.  40  Ch.  Dlv.  846 :  Pnnee  Albert  v. 
Strantft,  1  Maen.  A  O.  20. 

T/i*  ii\ja7ietion  it  dnuM  attoiht  pudlieaUtm, 
■iMf  granttd  at  to  ti*  vte  ef  tHi  pUUtt. 


dissolution  of  the  Inlunctltn  granted,  in  re- 
sponse to  which  Colt,  Circuit  Judge,  on 
November  IS,  1894,  delivered  the  following 

The  defendants  move  to  dissolve  the  in. 
junction  heretofore  granted  in  this  case.  As 
the  case  was  Srst  presented,  it  appeared  that 
the  print  of  George  II.  Corliss  to  oe  inserted 
in  a  biograpbiciir  sketch  about  to  be  pub- 
lished by  the  defendants  was  taken  from  a 
photograph  obtained  from  Mrs.  Corliss  bv 
tbcdetendantsupoQ  certain  conditions,  which 
they  had  failea  lo  comply  with,  and  the 
court  gianied  an  injunction  upon  the  ground 
that  the  proposed  use  by  the  defendants  would 
be  a  breach  of  contract  and  a  violation  of 
confidence.     57  Fed.  Rep.  434.     Upon  a  full 

riresentation  of  the  facts  at  the  present  hear- 
n^,  it  now  appears  that  the  defendants  ob- 
tained two  pliotograpbs  of  Mr.  Corlins.  and 
that  the  one  received  frora  Mrs.  Corliss  was 
returned  to  lier,  while  the  other,  from  which 
the  print  was  actually  taken,  was  purchased 
for  the  defendants  at  a  store  in  Providence 
several  months  before  any  contract  was  en- 
tered into  between  Ihe  pnrtles,  or  auy  corres- 
pondence had  in  relation  10  the  subject.  It 
must  be  confessed  that  the  case  now  assumes 
a  different  aspect.  If  we  eliminate  the  ele- 
ment of  contract  or  trust,  thequestion  resolves 
Itself  into  the  broad  proposition  of  how  far 
an  individual,  In  his  lifetime,  or  bis  heirs 
at  law  after  his  death,  have  the  right  to  con- 
trol the  reproduction  of  hia  picture  or  photo- 
graph. The  photograph  obtained  by  the  de- 
fendants was  a  copy  of  an  original  taken  by 
llr.  Heald,  of  Providence,  for  Hr,  Corliss, 
In  September,  1880.  Mr.  Corliss  eoKaged 
Mr.  Heald,  in  the  ordinary  wav,  to  takebla 

Shotograph,  and  paid  for  the  pictures  which 
e  ordered.  The  contention  of  the  plaintiffs 
is  that  Mr.  Heald  had  no  right  to  make 
tirinta  from  the  original  negative,  other  than 
those  which  Mr.  Corliss  orilered,  and  that 
neltlier  Mr.  Heald  nor  any  one  else  had  the 
right  to  reprotliicecopies  from  any  of  the  pho- 
tographs ordered  by  Mr.  Corliss,  and  tliat  to 
do  so  would  be  a  breach  of  contract  or  a  vio- 
lation of  confidence,  for  which  relief  can  be 
had  In  a  court  of  equity.  In  support  of  thU 
position,  the  plaintiffs  say  that  Mr.  Cotlisa 
never   authorized   Mr.    Beald   to  make  any 

Srlnts  from  the  negative,  except  those  he  or- 
ered,  and  that  after  his  death,  in  February, 
1888,  Mrs.  Corliss  obtained  the  oriftlnal  n«g> 
ative,  and  forbade  Hr.  Heald  flMU  eshibit- 
fng  In  his  studio  any  ptctDTM  of  Ur.  Corliss. 
When  a  oerson  engages  a  photographer  to 
take  his  picture,  asreeing  to  pay  so  much 
for  the  copies  whlcn  he  desires,  the  transao- 
tion  assumes  the  form  of  a  contract ;  and  it 
is  a  breach  of  contract,  M  well  as  a  viola- 
tion of  confidence,  for  tbe  photographer  to 
make  additional  copies  from  the  negative. 
The  negative  may  belong  to  the  photographer, 
but  tbe  right  to  print  additional  copies  Is  the 
right  of  the  customer.  Pollard  v.  PhotograpTiie 
Co.  L.  R.  40  Ch.  Dlv.  845 ;  Tuck  v.  Priuttr, 
L.  R.  19  Q.  B.  Dlv.  629.  Independently  of 
the  question  of  contract,  I  believe  the  law 
to  be  that  a  private  Individual  has  a  right 
to  be  protected  In  the  representation  of  nls 
portrait  in  any  form ;  that  this  ii  a  proper^ 
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Mirol)  u  a  penonal  right:  and  Quit  It  ba- 
lODga  to  Uie  Bama  clasa  of  rightt  which  for- 
bids the  reproduction  of  a  prirate  manuacript 
or  pslotiag,  or  the  publlcattoD  of  prlrate 
letters,  or  of  oral  lectures  delivered  by  a 
teacher  to  hli  clasa.  or  the  revelation  of  the 
content!  of  a  merchanfB  books  bj  a  clerk. 
Duke  QateTitbtrry  t.  8!uM6ar«,  2  Eden,  SaS ; 
Get  T.  PritefiaTd,  2  Swanst.  402 ;  FbUom  t. 
JfojA  2  Btory.  Q-  C.  100.  Fed.  Cas.  No. 
4,1*01 ;  Abanuihs  t.  Hiitehin*im,  E  L.  J.  Ch. 
209 ;  Gair4  r.  Bini«,  12  App.  Cos.  336 :  Tipping 
T.  aarki,  2  Bare,  B83,  808;  Williaru  t. 
Prince  ^  Watu  Life  ete.  Atmr.  Co.  28  BeaT. 
838.  In  case  of  Prince  Albert  t.  Btrangt,  1 
Hacn.  AG.  3S,  2Dea.  ftS.  6^2,  thisdoctrine 
waieiUndedsofaraatoprohlbitibe  publica- 
tion of  a  catalogue  of  private  etchings.  But, 
while  the  right  of  a  prfvate  Individual  to 
prohibit  the  reproduction  of  his  picture  or 
photosrapli  should  be  recognized  and  en- 
forced, this  right  may  be  surrendered  or  dedl. 
oated  to  the  public  by  the  act  of  the  lodivld- 
nal,  Jnit  the  same  as  a  private  manuscript, 
book,  or  palBting  becomes  (when  not  pro- 


case  of  a  picture  or  photograph  Ilea,  it  seems 
tome,  betweea  publlcandprlvaie characters. 
A  private  individual  should  be  protected 
againat  the  publication  of  auy  Dortralture  of 
himself,  but  where  an  Individual  becomes 
a  public  character  the  case  Is  different.  A 
stal«8man,  author,  artist,  or  inventor,  who 
aska  for  and  desires  public  recognition,  may 
be  said  to  have  surrendered  this  right  to  the 
pnbtlc.  When  any  one  obtains  a  picture  or 
photograph  of  Buch  a  person,  and  there  is  no 
breach  of  contract  or  vioiatloo  of  conQdence 
in  the  method  by  which  it  was  obtained,  he 
has  the  right  to  reproduce  it.  whether  In  a 
newspaper,  magazine,  or  book.  It  would  be 
eitending  this  right  of  protection  too  far  to 
say  that  the  general  public  can  be  prohibited 
from  knowing   the   personal    appearance   ~' 


oated  to  tJu  public  the  right  ot  any  fair  por- 


tralture  of  themaelTea.  In  ttits  nna^  I  can- 
not bat  regard  Mr.  CorllM  as  a  public  man,  ' 
He  was  among  tlw  first  of  American  Inven- 
ton,  and  he  sought  public  rcoognltiOB  ai 
such. 

The  defendants,  in  the  preaent  instance, 
obtained  a  photograph  of  mx.  Corliss  at  a 
public  shop  in  Providence.  Whatever  con- 
tract may  nave  existed  between  the  photog- 
rapher and  Mr.  Corliss,  the;  were  not  a 
party  to  it,  and  they  had  the  same  right  to 
reprint  copies  from  this  photograph  that  thej 
would  have  had  from  that  of  any  other  puli- 
tic  man.  Further,  It  does  not  seem  tliat  Hr. 
Corliss,  personally,  ever  obiected  to  the  re- 
production of  his  picture,  out,  on  the  con< 
trary,  that  he  permitted  thousands  of  his  pic- 
tures to  beclrculaled.  Ten  thousand  pictures 
ofHr.  Corliss  were  sold  or  givensway,  with- 
out objection  on  his  part,  at  the  time  of  the 
Centennial  Bzhibitlon,  In  1876.  In  1886 
there  was  published  In  Providence,  by  J. 
A.  &  R.  A.  Beid,  about  10,000  copIe<  of  a 
book  called  "Providence  Plantations,'  In 
which  a  picture  of  Hr.  Corltssappears,  wfaicb 
is  a  reprint  from  the  Heald  photograph,  now 
in  contruverBT.  His  picture  also  was  printed 
In  Harpers  Weekly  of  March  8,  1888,  and 
Id  the  Scientific  American  of  June  2.  I88S. 
I  am  aware  that  Mrs.  Corilss  Bays  that  sbe 
wrote  a  letter,  at  the  request  of  her  husband, 
to  the  Hessra.  Beld,  forbidding  the  Insertion 
of  the  picture  In  the  "Providence  Pisnla- 
tious,"  and  that  she  also  declares  that  the 
publication  Id  the  Harper's  Weekly  and  Sci- 
entific American  were  authorized  by  the  fam- 
liT  1  but,  whatever  may  be  the  position  now 
taiien  by  the  plaintiffs,  tbere  is  no  aubstau- 
tial  evidence  that  Hr.  Corliss,  in  hla  life- 
time, ever  prohibited  the  production  and  cir- 
culation of  his  picture.  Upon  the  facts  as 
now  presented,  and  for  the  reasons  given, 
I  am  ot  opinion  that  the  defendants  have  a 
right  to  Insert  in  the  biographical  sketch  of 
Hr.  Corliss  published  by  them  a  print  of  bit 
photograpli,  and  ttit  motion  to  dutolve  ii»  im- 
tion  it  granted. 
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Philip  SCHUYLER,  Jicspt, 

«. 
Ernest  CURTIS  et  ai.,  Appli. 

ae  S.  Y.  <SL> 

1.  Tfaer*  la  no  «aebr«al  mantel  dlatreas 
orlqjnvy  «a  wlD  juatiiy  eqnl^  tn  enjoln- 
iDB  n  vlidnUon  of  the  rfpht  of  prlTaey 
br  mablDff  a  itelue  ol  one  or  plsiatlS's  relail  vee. 
It  the  facta  tall  to  rnmJBh  anr  clear  or  sure 
foundailOD  tor  a  reasonahle  man  to  claim  thai 
anv  InJiUTio  bis  feelings  has  lieen  or  would  tie 
eaiued  hy  the  action  taken  orto  be  taken  t>7 
defendant. 


HOVK— As  to  tbe  law  of  prlrsor.  see  note  ta  a 


9.   A  womMo'a  rifM  of  privmey.  In  m>  ftr 

as  It  Includes  the  right  to  vtevenl  ilie  DDtdlo 
from  maUaff  nlaturea,  busts.  o\ 

inbaeofarcedbyheTTela- 


t  cause  (or  real  mental  tnjurr  ordMress 
tosucU  person  because  ol  tbeerectlon  of  luob 
statue  sfler  Huch  attoeator'sdeacb,  to  entitle  luota 
person  to  enjoin  such  ereotloo. 
I>  R«la,tlT«aof  »d«e*a*«d  peraonestB- 
not  «^t>Ui  tbo  er«cllanof»mamortel 
to  her  because  tbe  work  la  utidertakea  without 
Itielr  consent  b7  stranKefs,  tl  there  Is  an  boneet 
purp(«e  lo  do  honor  to  bar,  w'  ~  '   ' 
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booor  penona  are  mcUdk 
wblch  nuae  adrene  newfpaper  ootniiMot  far- 
n  bih  DO  itTouDd  for  tnjuiiatloii  anltut  ibe  memo- 
rla)  In  favor  of  faer  rtfailnt.  who  bave  BtaM  no 
Kriempt  to  rectlfr  tlie  error, 

C  No  gTonnd  ttor  eqjobiliig  the  maUnc 
by  a  woniBA'a  aoeletr  of  a,  boat  of  » 
ueceaaed  wom»n.  In  fi^Tor  of  bar  da- 
■^fml  aiitaila  ■hTmm  by  the  (act  tfaat  tbe  sanie 
HKiet;  contemplatai  tin  ezblbltloD  of  tbe  bun 
in  rbe  same  room  of  a  pabUo  fair  bulldtni;  Id 
<arhioh  tbeyare  tOKiblUt  oneof  aoother  woman 
wltb  wboaa  objecla  and  vork  tbe  anoestor  bad 
DO  armpatby.  If  Un  two  bosta  aic  dealrned  to 
oiaO;  dlatlDct  abuaea  Of  peraoua. 

K  boat  <tf  a  deee»aed 
will  Mtt  b»  at^lolned  on  the 
g:rotii)d  of  tkWDd  upon  tbe  public  becanae 
□o  UkeneM  of  ber  la  aoocarlble  foi  a  model,  if 
Uie  Moi  of  aotoal  UkeneM  Ituw  beea  abeDdomd 
and  tbe  boat  to  to  be  made  an  Idea]  one.  at  leaat 
-wheiBHOfnndulentltiteiit  IJibown. 

S.  Bararanl  of  An  orronaonali^iinetlon 
deerea  asalnat  maUng  a  boat  of  ■  deceaaed 
peraoD  loresblbltlonata  pubUo  fair  will  not  be 
retnaed  becauae  the  fair  baa  oloaod.  If  there   ' 


T  plaoeal  a  memorial  to  deoedeiiti 
(Korembcr  M.  USCL) 


of  plnintifl  In  an  action  brougiit  to  eo^b  dt- 
fevidanli  froin  makiuK  aod  ezbiblUng  a  atatue 
of  plalDUtTaaiiDt     RewruA. 

Statement  by  Peckbnni.  J. : 

Tbe  plaintiff  btought  Uifs  action  agalnit 
the  defendants  to  rettraln  them  from  makins 
a  atstue  or  bust  of  tbe  lute  Sirs.  M»ry  1&. 
Hamilton  Scbujler,  in  anj  form,  and  from 
causinK  tbe  same  to  be  made  or  exlilbtled; 
also  from  recelTing  or  aolicitlUK  subscrip- 
tions  for  tbe  purpose  of  defrajlng  Uie  cost  aod 
expenaoa  of  making  such  bust,  or  procuring 
it  to  be  made,  and  also  to  restrain  tbem  from 
makiDg  uae  of  tbe  name  of  Hra.  Mary  M. 
Hamilton  Schuyler,  or  circulating  any  de- 
scrlptlDii  of  ber,  in  any  way,  In  connection 
with  the  "Woman's  Memorial  Fund  Aaaocla- 
tlon"  mentioned  in  the  record.  The  findings 
of  the  court  upoD  tbe  trial  of  the  action  state 
what  la  material  as  to  tbe  facts  upon  which 
tbe  action  Is  based,  white  the  conclusions  of 
law  ahow  the  theory  upon  which  relief  lias 
been  irrauted.  The  court  has  found,  amotif 
other  facts,  tbe  following :  The  plaintiff  l1 
tbe  only  ann  of  George  L.  Schuyler,  late  of 
tb«  cUy  of  New  York,  and  of  BUza  Hamil- 
ton Schuyler,  bis  wife,  who  was  a  daughtei 
of  tbe  late  James  A..  Hamilton  and  grand- 
daoghter  of  MaJ-  Oen.  Alexander  Hamilton. 
Urs.  Schuyler  died  In  the  year  1863,  and 
plalntlS'a  father,  for  his  second  wife,  mar- 
ried Mary  Morris  Hamilton,  ayounger  stsler 
of  bis  first  wife.  The  second  Mrs.  Sciiuy. 
ler  died  Id  Hay,  1817,  leaving  no  children, 
HI  L.  R.  A 


Her  basbaad  died  in  July,  ISM,  and  hei 
only  brother  died  In  December,  1889.  Tba 
only  Immediate  relatives,  now  IlviDg,  of  the 
aecood  Mn.  ScfauTler,  are  certain  nephews 
and  nlecea,  an  uncle  and  an  aunt,  all  of  whom 
approve  of  the  commencement  and  mainte- 
nance of  this  action.  The  defendant*  other 
than  Hartley  are  members  of  a  voluntary  and 
nnlncorporated  association  In  New  Tork  City 
named  The  Woman's  Memorial  Fund,"  and 
Its  avowed  object  naa  the  completion  of  two 
sculptures  to  honor  "woman  as  the  philan- 
thropist" and  "woman  a*  the  reformer,"  to 
tie  placed  on  exhibition  at  the  Columbian 
Exposition  of  1808.  This  association  In  May, 
18S1,  publicly  announced  that,  "as  tbe  typi- 
cal philanthropist.  Mary  H.  Hamilton,  who 
died  Mrs.  Q.  L.  Schuyici,  has  twen  chosen 
as  the  subject  of  the  statue ;"  and  atxtut  that 
time  the  association  began  to  send  printed 
clrculara  to  that  effect,  and  to  solicit  aub- 
scrlptlona  for  the  purpose  of  carrying  out  ibis 
project,  and  public  aonouDcement  was  made 
that  a  contract  had  been  entered  into  with  tbe 
defendant  Hartley,  a  professional  sculptor, 
for  the  execution  of  a  statue  of  Mrs.  Schuy- 
ler, to  be  placed  on  exhibition  as  slated.  It 
wa*  also  announced  that  tbe  association  in- 
tended to  place  the  statue  on  exhibition  at 
the  same  time  and  place  aa  a  statue  of  Misa 
Susan  B.  AnUiony,  whom  tbe  assolcatlon  had 
chosen  as  the  aubject  of  the  statue  to  ba 
designate  tbe  "Representative  Reformer.* 
Qeorge  L.  Schuyler,  tbe  husband,  and  Alex- 
ander Ramilton,  the  brother,  of  the  deceased 
Mrs.  Schuyler,  were,  at  the  time  when  tbe 
association  claims  to  have  originated  theplan 
for  making  the  statue,  living  In  New  York  ; 
but  no  application  was  made  to  either  for  his 
consent  to  tbe  making  of  the  statue,  and 
neither  of  them  ever  authorized  any  one  to 
make  it.  Subsequent  to  the  deaths  of  tbe 
husband  and  brother  of  Mrs.  Schuyler,  and 
In  Hay.  1891,  tbe  plaintiff  first  heard  of  the 
contemplated  action  of  the  defendsota,  and 
he,  in  behalf  of  himself  and  also  of  the  other 
relatives  of  Mrs.  Bchuyler,  requested  tbe  de- 
fendanls  to  abandon  the  making  of  such  statue 
and  the  circulation  of  subscription  papers 
for  tbe  purpose  of  collecting  money  towards 
defraying  the  cost  and  expenses  of  procuring 
the  statue.  The  defendants  denied  the  right 
of  tbe  plaintiff  to  prevent  ibe  making  of  tbe 
statue,  or  to  prevent  their  soliciting  subscrip- 
tions throughout  tbe  country  for  that  pur- 
pose and  tbey  continued  to  circulate  such 
subscription  papers  widely  throughout  the 
United  Stales,  and  they  were  printed  In 
some  of  the  New  York  City  newspapers  at 
the  Instance  of  the  defendants.  These  acts, 
tbe  court  And  a,  have  exposed  the  name 
and  the  memon  of  Mrs.  Hary  M.  Hamilton 
Schuyler  to  adverse  comment  and  criticism 
of  a  nature  peculiarly  dlssirreeable  to  her 
relatives,  ana  have  caused  disagret^able  no- 
toriety, for  which  they  are  ie  no  way  respon- 
sible :  that  such  comment  has  been  made  in 
the  public  prints  and  elsewhere ;  that  annoy- 
ance and  pikln  have  been  caused  therehv  to 
the  plaintiff  and  to  the  Immediate  relatlvea 
of  Mrs.  Schuyler;  that  lie  anil  Itiey  have  been 

freetiv  distressed  and  injured  thereby,  and 
y  the  notoriety  incident  tbetelo;  and  that 
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sach  DOtorietT  Kod  adverse  comment  and  orttr 
ctam  ue  wholly  due  to  tbe  unantliori zed  acta 
ot  tbe  defendaatfi.  A<  cooclusioiiH  of  law,  tt 
was  found  that  the  acts  of  defendanU  cnnstt- 
tuted  ao  unlawful  interference  with  tbe  right 
of  prlracy.  and  that  tbe  BurriTliig  relatives 
of  tbe  deceased.  Marj  Schuyler,  were  spe- 
cially injured  by  the  acta.  It  was  therefore 
adjudgea  that  the  plaintiff  was  entitled  to 
judgment  perpetually  enjoining  the  detend- 
iiDts  from  making  or  causing  to  be  made  » 
Etatua  of  Hra.  BcliuyleT,  fn  any  form,  and 
from  esbibltlng  any  Atatue  of  ber,  and  from 
receiving  subBcriptlons  for  the  purposes 
stated.  Upon  the  trial  evidence  was  given 
upon  tbe  part  of  tbe  defendants  whicb  showed 
that  Mrs.  bchuyler,  In  ber  lifetime,  was  a 
very  charitable  woman;  was  a  member  of 
many  private  charitable  associations ;  that  in 
18S2Blie  was  one  of  the  founders  of  tbe  Bcbool 
of  Design  for  Women  in  the  city  of  ffew 
York,  and  one  of  its  managers  until  il  was 
adopted  by  the  Cooper  Institute ;  that  some 
of  the  female  defendants  were  members  of  the 
School  of  Design  for  Women,  and  bad  fre- 
quently met  Mrs.  Schayler  at  Its  meetings, 
and  were  on  terms  of  some  inti macy  with  ber, 
BO  far,  at  least,  as  her  Interest  In  «nd  ber  at- 
tendance at  tbe  meetings  of  tbe  above  aasocia- 
tlon  called  for ;  that  the  Ladlea'  Art  Associa- 
tion was  founded  about  1867.   partly  at  tbe 


School  of  Design  for  Women,  tbe  object  of 
the  association  being  to  help  ladles  support 
themselves,  and  to  give  them  adequate  edu- 
cation In  art  and  design,  and  the  association 
ie  a  rqputable  sod  w^l-known  organization 
In  New  York  City,  and  Mrs.  Schuyler 
evinced  considerable  Interest  in  it  during  ber 
life;  that  the  Woman's  Uemortal  Fund  As- 
sociation was  composed  largely  of  members 
of  tbe  Ladies'  Art  Association,  and  It  was 
publicly  announced  that  tbe  statue  in  ques- 
tion was  to  be  placed,  after  the  exposition,  in 
the  rooms  or  studio  of  tbe  association,  there 
to  remain  permanently ;  that  Mrs.  Schuyler 
was  prominently  Identlfled  with  the  United 
States  sanitary  commission  during  the  late 
war ;  and  also  that  she  was  one  of  tbe  vice 
regents  for  the  state  of  New  York  of  tbe  Ht. 
Vernon  Association,  which  was  organized  for 
thi-  purpose  of  securing  tbe  preservation  of 
tbt  bo  lie  of  WashingtOD.  These  several  facts 
weri;  p  oved  snd  were  uncontradlcl«d.  and  the 
deft!  d  ints  requested  the  court  to  And  tbem, 
which  request  was  refused  on  the  ground  that 
they  were  Immaterial. 

Mettrt.  Walter  8.  Logan  and  fHiarles 
M.  Demand,  forappellants: 

A  defamatory  plciure  or  statue  of  a  person, 
whether  be  be  living  or  deed,  is  a  libel. 

Townshend.  Slander  &  Libel,  pp.  2,  8, 118; 
Holt,  Libel,  p.  244;  1  Wood,  Inst.  44B;  Btg. 
\.  Ijihovch^e,  L.  R.  18Q.  B.  Div.  830;  Com.  v, 
Batehtlder,  Thacher,  Crim.  Cas.  IBl  ;  8taU 
V.  Wiffaff,  4  McCord,  L.  817;1  HilHnid,  Torts. 
Chap.  7.  §  IB;  Com.  t.  Ctap.  4  Mass.  163,  8 
Am.  Dec  S12;  3tat»  v.  Jeanddl,  G  Harr.  (Del.) 
470;  White  t.  SieheiSt,  44  U.  S.  8  How.  266, 
11  L.  ed.  691;  Boot  v.  King,  7  Cow.  618;  Peo- 
ple V.  OrctweU,Z  Johns.  Cas.  854;  SteOt  v. 
81  r^B-A. 


Southniek,  9  Johna  814;  Oooptr  T.  OraUt,  1 
Dento,  847. 

The  remedy  of  persons  aggrieved  \rj  a  Itbd 
Is  a  suit  St  law  for  damages  or  a  criminal  proae- 
cntlon. 

New  Tort  Juvenile  OwanHan  Soc  v.  Roote- 
velt,  7  Daly,  188;  FTaneii  t.  PUrm,  118  U.  8. 
886,  80  L.  ed.  166;  Brandrttk  v.  Lanee,  8 
Paige,  S4,  34  Am.  Dec.  368. 

No  suit  can  be  maintained  in  any  court  of 
the  stale  of  New  York  to  enjoin  the  publica- 
tion of  a  libel. 

BriindTcUi  t.  Lanee,  tupra;  Wetmore  y, 
Sconeli,  8  Bdw.  Ch.  61S;  Hogt  t.  Matierme.  8 
Barb.  Cb.  820,  49  Am.  Dec.  178;  Manger  v. 
Diek,  55  How.  Pr.  133;  Boilon  Diatile  Co.  v. 
Ftorenee  Mfg.  Co.  114  Mass.  69,  19  Am.  Rep. 
810;  Francis  v.  Flinn,  lupra;  Life  A»»o.  ef 
America  v.  Boogher,  8  Mo.  App.  178;  CJank  v. 
F)-eeman.  11  Beav.  118;  Liverpool  BovuHuM 
Store*  Auo.  v.  Smith.  L.  R.  87  Ch.  DIt.  170; 
MvUcern  y.  Ward,  L.  R.  13  Eq.  619;  Pmdentiat 
Atiur.  Co.  V.  Knott,  L.  R  10  Ch.  App.  148; 
Sij/mend  t.  RuueU,  148  Mass.  29S,  68  Am. 
Rep.  137;  Kidd  i.  Eorrv.  38  Fed.  Rep.  778; 
Whitehend  V.  Eitton,  119  Mass.  484;  Oaam»- 
er»  Git  Go.  v.  Santat  City  OaeUgAt  db  C.  Oo. 
100  Mo.  601;  H<a»ey  v.  BrotAerRood,  L.  R  1* 
Cb.  Dlv.  SU6;  HammertmiVi  SkaUng  Rink  <h. 
T,  Dublin  Skating  Sink  Oo.  10  Ir.  Eq.  Rep, 
335;  Chiue  v.  Tuttie.  27  Fed.  Rep.  110;  Quarb 
ma  Conwt.  Gold  Min.  Co.  v.  AaU,  L.  R.  X 
Ch,  Dlv.  601, 

An  injunction  to  restrain  a  libel  ts  unconstl- 
tutlonnl. 

New  York  JvvenUe  Ouardian  8oe.  v.  iZooM- 
vell,  T  Daly,  188;  Peepls  r.  OrMKeU.  8  Jobnf. 
Cas.  337. 

If  the  publication  of  a  statue  plainly  libel- 
ous cannot  be  enjoined,  all  the  more  is  an  In- 
Junction  improperif  the  statue  be  not  libelous. 

Corlif  V.  B.  W.  Walker  Oo.  67  Fed.  Rep.  484; 
Be  Sawyer.  124  TJ.  S.  SOO,  31  L.  ed.  402;  Kerr, 
Inj.  2d  ed.  I;  Boston  DiatiU  Co.  v.  Florenea 
Vfg.  Co.,  and  Brandretli  v.  Lante,  lupra. 

Neither  on  the  ground  of  tbe  right  of  pri- 
vacy, nor  on  the  ground  of  pain  and  suffering, 
nor  on  Ihe  ground  of  a  conLinuing  trespass, 
can  the  Judgment  be  sustained. 

Murray  v.  Qagl  Lithographie  A  B.  Oo.  49 
Alb.  L  J.  388,  8  Misc.  86,  81  Abb.  N.  C.  866; 
Be  Sateyer,  evpra. 

Metgrg.  Aag^ustaaHoblaHand.  Qaorye 
W.  Wlckeraluun.  and  Jamea  Bettner 
Lndlow,  ior  respondent: 

The  acts  of  the  defendant  in  seeking  to  make 
and  exhibit  s  statue  of  Mrs.  Schuyler,  and  in  so- 
liciting subscriptions  therefor,  constitute  an  ua- 
warrantable  invasion  of  the  right  of  privacy, 
for  which  no  adequate  remedy  exists  at  o 


In  tbe  recognition  of  rights  to  prlvacv  Is  to  be 
found  in  tbe  decisions  holding  that  ibe  writer 
'     private  letter  has  a  right  to  restrain  Ihe  re- 


ard,  3  Swanst.  402  (1818);  Lord  and  Lady  Per- 
eetal  t.  Phipff,  3  Ves.  &  B.  19;  Prince  Albert 
V.  Btrange.^OeQ;.  A  S. 652, OD appeal  1  Macn. 
A  Q.  £5  (1849);  IFtwfa^  v.  Jvdd,  4  Doer.  379 
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(18(U):  Tie  StglU  to  Pritaeg,  4HimrdL.  Bev. 
901. 

The  l^ml  right  of  the  eender  of  >  Mter  ii 
■ot  ic&Uy  one  of  propcTty. 

Aehu  t.  FtopU,  0  Jobm.  108;  J^n  t.  J 
Am.  M  Baib.  GOS;  (Miwr  v.  OWmt,  11  C. 
N.   a  189;  Grigtbii  v.  Brtdawidge,  S  Bosh, 
480,  03  Am.  Dec  S0». 

A-long  the  mm  line  of  de*e1i>praeiit  that  ia 
extatbJM  in  the  hiitoir  of  the  Roman  l&w,  we 
next  flnd  the  English  court  of  cbtnceiy  ei' 
tending  it*  protection  to  the  authorized  um.  and 
eDloining  the  nnauthorized  nw,  of  a  oame. 

Routh  V.  WAiUr.  10  BetiT.  S61;  PiMn  . 
Bolden,  L.  R.  7Eq.48t);  f^'noAAuf  ^'nn^n; 
Cb.  v.£iJev,  L.R.  6  Eq.5IIl;  J/omMUT.  .Sii^, 
L.  B.  S  Ch.  807;  MadtntU  v.  Soden  Mineral 
Spring*  Oo.  S7  Abb.  H.  0. 409;  Farmerif  Loan 
A  T.  Oo.  r.  Farmer^  Loan  d  T.  Oo.  21  Abb. 
N.  C.  104. 

Then,  u  A  later  developmetit,  there  it  the 
el*M  of  caaea  where  the  protection  has  been 
•ouRht  from  a  new  iDTsdon  of  prlvacj,  a 
wionft  to  one's  perBonalit]r. 

-  JWani  T.  FAotoffntpAie  Co.  L.  R.  40  Ch. 
CHt.  345;  Tvek  v.  PrietUr.  L.  R.  19  Q.  B. 
DIt.  020;  Oerliu  t.  E.  W.  Waiker  Ch.  S7>ed. 
Bep.  434.  U  Fed.  Bep.  280,  ante,  38B;  Manota 
▼.  Bittmu.  N.  T.  Times,  June  IS,  1800;  Mark* 
T.  Jaffa,  6  HJK.  890. 


lelatlTc  from  iDjuij,  or  to  aecare  the  proper 
dispoaal  of  the  remaliw:  or  to  protect  ftraTe- 
■lODea  or  monumeDla  from  desecration. 

Co.  LitL  fol.  186,-  iDBtitutes,  Lib.  1,  cap.  1, 
ft  12;  p.  isa,  13  fol.  ed.  1788.  p.  288.  toL 
S,  Thomas'  Am.  ed.  (Phlla.  1886} ;  Law  cf 
Bvri<U.  4  Bradf ,  008-582;  MiteMi  r.  IHonu, 
184  N.  T.  S86;  Bnydar  t.  Snyder.  00  How.  Pr. 
SOS;  TTbmtiwoA  v.  JSekeg,  8  Abb.  N.  C.  ISO; 
Seeonf  r.  Stear,  18  Abb.  N.  C.  80,  note;  Wdd 
▼.  WaUitT.  ISO  Uau.  m,  89  Am.  Rep.  460; 
PiMte  T.  Bvan  Paint  Ctmiterg  Propr*.  10  R  I. 
93ft,  14  Am.  Bep.  S07;  Be  Qtnmfi  Bemaini,  S 
Ps.  L.  J.  «8,  died  ill  19  Hoak.  Edk.  Rep.  684; 
Firtt  iVeiiy.  OfttrroA  t.  Snwnd  Auifty.  (7AureA, 
3  Brewat.  <Pa.)  S72;  WynluMp  ▼.  Wynkoop,  43 
Fa.  2»8,  82  Am.  Dec.  S06;  6  Am.  h.  Re*.  183; 
Firm  Btangelieal  Chvroh  v.  WahA,  07  III.  SOS; 
Slatt  Y.  Meaure,  4  Blackf.  830;  Bogert  v.  la- 
<banapoli*.  18  lod.  134:  Stnihan  t.  H'rvAf,  ISO 
iDd.  &0,  0  L.  R.  A  B14;  Outhrie  t.  Weaeer,  1 
Ko.  App.  186. 

The  argument  that  the  presentcase  is  analo- 
xooa  toa  CBK  of  libel,  and  that  because  It  baa 
M«n  held  that  a  libel  cannot  be  enjoioed  It 
follows  that  there  can  be  no  iojanctlon  In  thla 
<VB«,  la  specious  but  entirely  aniound. 

The  right  exists  to  prevent  a  libel  upon  ibe 

12  Week.  L.  BulL  (Ohio,  1884);  50  L.  T.  307; 
18  Alb.  L.  J.  178. 

An  lajncclion  wHl  be  granted  in  a  clear 
case,  to  restrain  libel. 

Bonnardf.  Ftrrymnn  [18011 3  Ch.  M»i  Gat- 
lar^  r.  MarihnU  [180i]  I  Cb.  971;  Monaon.  ▼. 
TvmauOt  [18»t]  I  Q.  B.  071. 

Tbe  theory  that  an  InjnncUoD  can^oly  be 
granled  In  a  case  where  there  is  injury  to  prop- 
erty for  which  damages  could  be  reoorered  in 
an  action  at  law  has  long  since  been  exploded. 

PoOard  J.  Pholoffr^AZ  Cb.  L.  B.  40  Cb.  Di  v. 
31   U  a  A.  .  1 


840;  Pi*ree  ».  Amr  ftinf  Oemalery  Propr*. 
evpra;  Snyder y.Snpder,(IO^ow.  Pr. 868  [18S0); 
MilduU  T.  Thorm,  134  N.  T.  080  (1B92). 

The  defendants  were  properly  enjoined 
from  carrying  oat  their  project  of  making  and 
eibibttine  a  statae  of  Mrs.  BctiuyleT,  oo  the 
ground  that  it  necessarily  InTulTed  both  a 
bleach  of  confidence  and  a  fraud  on  the  pub- 
lic. Tbe  acts  nf  tbe  defendants  In  Ibis  respect 
amount  to  a  gross  Fraud  on  tbe  public,  entirely 
analogona  to  the  fraud  la  the  imitadon  of 
IrademBTkl,  etc.        ■ 

Detlin  t.  Devlin.  68  IS.  Y.  913,  SB  Am.  Rep. 
178;  OoumU  t.  Hatard,  121  N.  Y.  484. 

J.,  deltrered  the  opinion  of 

Q  la  of  a  nature  somewhat  on* 


tbemselvea  not  very  clearly  deflned,  or  their 
boundaries  vei^  well  recognized  or  plainly 
laid  down.  Briefly  descrllied.  the  action  u 
founded  upon  an  alleged  violation  of  what 
is  termed  the  "right  of  privacy.'  The  al- 
leged violation  of  ttals  right,  so  far  as  regards 
the  plaintiff,  consists  of  an  attempt  on  the 
part  of  oertain  reputable  women,— among 
tbem  the  female  defendants  herein, — with- 
out tbe  sanctioD  of  the  plaintiff  or  other  Im- 
mediate members  of  tbe  family,  to  do  honor 
to  the  memory  of  a  woman  who  was  the  aunt 
of  the  plaintiff,  and  who.  at  the  time  of  the 
commencement  of  this  action,  had  been  dead 
for  fourteen  years.  A  statue  of  a  most  costly 
and  merltoTioui  kind,  to  be  made  out  of  ap- 
propriate materia]  and  by  an  artist  of  the  flnt 
rank,  waB  contemplated  as  the  mean*  of  doinx 
this  bonoT  to  the  memory  of  the  decMaed 
relative  of  the  plaintiff.  It  may,  perhapi, 
be  aomewbat  dlmcuit  for  tbe  ordinary  mind 
to  perceive  any  rea«ou  for  the  plaintiff's  dis- 
tress arising  out  of  this  oontemplated  action 
by  women  of  respectability,  who  are  desirous 
of  honoring  the  memory  of  a  woman  whom 
they  regarded  in  life  as  a  friend  and  bene- 
factoTof  tbelrsei.  Objection  has.  however, 
tieenmade  to  Uie  carrying  out  of  this  project, 
and  we  must  examine  this  record  in  order  to 
see  whether  there  is  any  evidence  of  a  vlola- 


wnetber  there  bas  been  a  violation  of  tbe 
rl)cht,  It  is  necessary  to  know  something  about 
tbe  right  itself  and  its  proper  limitations. 
It  Is  not  necessary,  however,  in  tbe  view 
which  we  take  of  this  case,  to  attempt  to  lay 
Ichalian 


down  precise 


rules,  1 


apply  to  all  cases  touching  npon  this  allemd 
right.  If  tbe  facts  in  any  case  fail'to  furnish 
any  clear  or  sure  foundation  for  a  reasonable 
man  to  claim  that  any  injury  to  hi*  feelings 
tias  been  or  woald  b«  caused  by  tbe  action 
taken  or  to  be  taken  by  a  defeudant,  tben  we 
at  least  say,  in  such  a  case,  that  there  haa 
been  and  cannot  be  any  such  real  mental 
diatrcH  or  injury  a*  a  court  of  equity  oucrht 
to  recognize  as  within  Judicial  relief.  For 
the  purpose  we  have  in  view,  it  Is  unnecea- 
sary  to  wholly  deny  the  ezisteuce  of  the 
right  of  privacy  to  which  tbe  plaintiff  ap- 
~  ala  as  tbe  foundation  of  hla  cause  of  action, 
may  be  admitted  that  oourU  have  poww 
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tci  la  vlioll;  unjusllflable,  aad  ft,  fo  legal 
coDtemplaliou,  a  wrong,  eren  tliough  tlie 
existence  of  no  "property,"  aa  tbat  term  la 
naiially  used,  la  Involved  in  Ihe  aubJecL 

The  quMtioD  In  ttala  case  1b  wbuilier  there 
baa  been  proved  aucb  a  violation  of  Ibe  ilgbta 
of  tbe  plaiutlfl.  even  under  a  most  lIL«ral 
oonitructioQ  as  to  the  eztont  of  tboae  rlgbta, 
which  4  ctfiin  of  equity  ought  to  take  cogiii- 
sance  of.  We  enter  upon  tbis  eiaminatlon 
with  an  admlaslon,  for  the  purposes  of  this 
caae,  that  tbe  pUiatlff  occupies  auch  «  rela- 
tlooablp  to  the  deceased  that  he  might  main- 
tain an  action  to  enjoin  the  painting  of  i 
picture  or  the  making  of  a  statue  of  liie  de- 
ceaaed  which  would  be  regarded  as  inap- 
propriate l>7  reasonable  people  tN'Causo  tlie 
vae  for  which  It  was  destined,  or  tiie  placf 
where  It  was  to  be  kept,  was  obvloiulj  Im- 
proper, or  becanae  the  thing  itself — portrait 
or  bust  or  statue— was  not  of  tbat  degree 
of  merit,  ail  tbe  circumstaiicta  consldeied, 
wbtch  might  reasonably  and  properir  be  In- 
■lated  upon  by  those  to  whom  the  life  and 
memory  of  the  deceased  were  moat  dear. 
Uany  other  caaea  can  be  Imagined  where  the 
ulterior  piirpoae  <if  tbe  iodividuaia  engaged 
In  tlie  matter  would  be  so  manifestly  im- 
proper, If  not  Illegal,  tbat  no  statue  or  pic- 
ture of  a  reputable  Individual,  alWoor  dead, 
ought  to  be  permitted  to  be  made  fur  such 
purpose.  Tlieae  are  merely  Imaginary  cases, 
al  Indtd  to  only  for  tbe  purpose  of  accentuat- 
ing our  ideas  as  to  some  of  the  circumatanres 
in  wblcfa  courts  might  be  called  upon  to  act 
on  tbe  part  of  a  living  relative  of  one  who 
waa  long  aince  dead.  In  the  present  caae  the 
grounds  of  tbe  plalntllT'a  objection  are  not 
very  many,  and  have  been  stated  In  tbe  com- 
plaint,  and  by  the  plaintiff  on  tbe  witoesL 
•tand.  Tliey  are  these:  (1)  Tbe  persons 
concerned  In  getting  up  the  proposed  status 
were  not  the  frtendsof  the  plaintiff's  deceaatd 
annt,  and,  as  plaintiff  alleged,  did  not  know 
ber.  (2)  Tlicy  were  proceeding  with  their 
plan  without  conaulting  with  the  plainiiff 
or  other  immediate  members  of  the  Schuyler- 
Hamilton  family,  and  without  their  consent 
to  tbe  mailing  of  any  siatuo.  (8)  Tbe  cir- 
culars issued  by  or  in  tjebalF  of  the  dcfond- 
anls  contained  a  statement  tliat  Mra.  Schuyler 
wasthe  fonntierof.  nrlbe  first  woman  In.  tlie 
enterprise  forsi'curing  the  home  of  Washing- 
ton, and  tliHt  tbis  statemeot  was  Inaccurut^, 
because  a  prominent  woman  in  South  Curo- 
Hna  was  in  fact  such  founder,  and  Justly  en- 
titled to  tlie  honor  arising  therefrom.  This 
mistake,  It  was  asserted,  had  cauwd  adverse 
comment  in  tbe  newspapera  as  to  tlie  attitude 
of  tbe  family  of  plalutiff  in  permitting  aiii^h 
a  claim  to  be  made  when  they  must  have 
known  it  was  wlllioiit  foundation.  (4}  It 
waa  disngreealile  to  tbe  plaintiff  because  tlie 
mahintc  uf  Bucli  a  statue  would  have  been 
dlsagrpeiible  and  obnoztnuB  to  bia  aunt,  wi  re 
she  living.  She  bad,  aa  plaintiff  said,  agreut 
dislike  to  have  her  name  brought  into  pub 
]ic  notnrietv  of  any  hind,  as  she  waa  aBlngii. 
larly  aensitlve  woman  and  of  a  very  retiring 
HI  L.  R.  A. 


nature,  aoxlooi  to  keep  ber  name  from  tbe 
publlcprlntaornewspapers,  (S)  Tbatpliin- 
tiff 'b  aunt  had  not  been  peraonally  acquainted 
with  Susan  B.  Anthony,  and  he  waa  qalle 
sure  she  bad  not  aympathlxed  with  or  ap- 
proved the  position  taken  by  Hisa  Anthony 
upon  tin  ouestlon  of  the  proper  sphere  of 
woman  and  her  treatment  by  the  law,  and  It 
waa  diBagreesble  and  annoying  to  have  the 
memory  of  Hra.  Bchuyler  Joined  with  prin- 
ciples of  whioh  ahe  did  not  approve.  Tbeae 
are  aubntantlailT  all  the  objections  taken  by 

Slaintlff  regarding  the  proposed  action  of  the 
efendaota.  Tbe  plaintiff.  In  bia  evidence, 
aald  he  dlij  not  claim  that  the  defendants,  in 
any  of  their  actions  or  in  any  of  their  pub- 
lished notices  threw  any  discredit,  dlagrace, 
or  ridicule  upon  Mra.  Scbuyier'l  memory, 
and  he  did  not  think  they  wished  to  do  ao  fo 
any  way.  The  chief  reason  for  bringing  this 
action,  theplainiifr  avowed,  waa  toesttibliih 
a  principle,  that  the  right  of  nrlvacy  abnuld 
be  tcspocted,  and  be  was  willing  to  bring 
such  an  action  for  tbe  purpose  of  miilnt&luing 
that  principle. 

After  taking  all  tbeae  objections  Into  care- 
ful consideration,  we  cannot  say  that  we  are 
in  the  least  degree  Impressed  with  their 
force.  The  first  ground  of  objection,  even  If 
well  founded  in  fact,  is  not  of  the  slightest 
Importance.  Whether  the  defendants  were 
friends  or  not  of  Mrs.  Schuyler,  in  lier  life- 
time, doe*  not  seem  to  us  to  have  any  lleitl- 
mate  effect  upon  tbe  question.  If  the  motive 
were  to  do  honor  to  a  good  woman,  and  if 
tbe  work  were  to  be  done  In  an  appropriate 
way,  tbe  relations  towanla  tlie  dec-eased  of 
those  who  proposed  to  render  this  mark  of 
honor  to  ber  memory,  as  one  of  the  bene- 
factors of  her  sex,  would  be  a  matter  of  Tei7 
■mall  moment,— entitled  to  no  conaidetatlon 
wbatetrer.  No  rarvlving  relative,  male  or 
femalo,  wonid  have.  In  our  Judgment,  the 


noble  woman  waa  proposed  by  tboae  who 
in  her  lifetime  had  not  the  honor  of  ber  per 
sonal  acquaintance  or  frlendaiilp.  but  witoae 
proposed  action   waa  nevertbeleaa  the  oat- 

JrowUi  of  admiration  of  her  char«ci«r  ask 
rlend  and  benefactor  of  tbe  sex  of  which  ahe 
waa  herself  to  great  an  nrmiment.  It  ap- 
peara,  however,  uiat  in  truth  aome  of  tbede- 
tenilaata  were  known  to  Mra.  Hcbuyler  per- 
sonally, as  members  of  the  snme  a&iociatton 
and  interested  In  the  same  object^:  and,  a1< 
ihnneb  Mrs.  Schuyler  waa  undoubtedly  more 
socially  prominent  than  any  of  tbedef  nilants 
cUim  to  be,  yel  tiiere  was  enough  personal 
Intercourse  tietween  her  and  some  of  the  de- 
fenilanta  to  account  tor  the  affection  In  which 
ber  memory  Is  held,  and  tor  their  desire  ti> 
rivQ  some  practical  evidence  of  their  feel- 
nga. 


The  second  ground  of  objection,  we  think, 
is  equally  untenable.  The  fourth  ground 
mny  properly  be  considered  aa  a  part  of  it. 
It  Is  true  that  these  defendants  have  SMiimed 
to  take  the  preliminary  steps  leading  tu  Iba 
mHklng  of'tbe  propnsied  statue  witbout  hav- 
ingconeulted  with  or  obtained  the  ciini^nt  ot 
~'  -  -ilsiiitlff.or  tbe  other  Immediate  n-liitive* 
le  deceased.     ThU  maj  bo  regarded  aa  tbs 
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m»tii  o1>]Mtlon,  Uw  oUwra  being  bnt  groundi 
foriberafuMl  of  inycopaentby  plainttfl  kod 
hU relftliTca,  If  aucb  consent  bmu  been  aabed. 
Tfae  wbole  uf  Uie  pUlnUO'i  clalni  of  the  riglit 
of  privacy  In  UiU  cue  K>U  upon  tbe  Jack 
of  Uiiacouseak  It  laauted  tbatUra.  Scbuy- 
ler  wa>  Dot  In  wij  tenae  a  public  character 
doling  her  11  Te,  and  oonMquentir  bad  not 
BiureDderMl,  to  any  extent  naalAVBr,  bar  own 
right  of  prl*ac7.  Tbia  right.  It  la  claimed, 
■M>t  havlDg  beeo  aurrendered  by  any  act  of 
tbe  dsoeaaed  In  ber  liretime,  deacendi  nnim- 
paired  to  her  Immediale  reUtlTes,  aa  tlia 
proper  repreaentatlvaa  of  her  feelingaandher 
Hgbta.     Whatever  the  riKhta  of  a  relative 


tor.  Id  regard  to  the  a 


la  of  m  deceased.    It 


plalntUTdorsDOt  represent  that  rietit.  'What- 
ever light  of  prtTicy  Ura.  Schuyler  had  died 
with  her.  Death  deprive*  us  all  of  righta. 
In  the  legal  aense  of  that  term ;  and,  wlien 
Uts.  Schiiylerdled,  herowniudlTfdual  right 
of  privacy,  whatever  It  may  have  been,  ex- 
pired at  tbe  eaine  time.  The  right  which 
aurvlved  (however  exteoalveor  tiroltad)  was 
a  right  penalolag  to  the  llvlnc  only.  It  Is 
(he  right  <rf  privacy  of  .the  liVIng  which  It 
la  lought  to  enforce  here.  That  right  may 
In  aome  csMi  be  Itself  violated  by  Improp- 
erly interfering  with  tbe  character  or  mem- 
ory of  a  deceaaed  relative,  bnt  it  la  the  richt 
of  the  living,  and  not  that  of  the  dead,  whicli 
la  rccogolzea.  A  privlleite  may  be  given  the 
•urvivTi)!)-  relatlvea  of  a  deceased  person  to 

E rated  bis  memory,  but  the  privilege  eilsta 
rr  tbe  benefit  of  the  living,  to  piutect  their 
foellnga,  and  to  prevent  a  violation  of  their 
own  righta  In  the  character  and  memory  of 
tlie  deceaaed.  A.  woman  liiie  Mrs,  Schuyler 
may  very  well,  in  ber  lifetime,  have  been 
mon  Btrongly  averse  to  any  public  notice, 
even  if  It  were  of  a  moat  flattering  nature. 
ngarding  ber  own  works  or  poaitiun.  She 
Dwy  have  been  (and  tbe  evidence  tends  mo-l 
B:rongly  to  show  that  she  was)  of  so  modest 
and  retiring  a  nature  that  any  publicity, 
d'irinE  her  life,  would  have  been  to  ber  most 
ei-trenoely  disagreeable  and  obnoxious.  Alt 
these  feelinire  died  with  ber.  It  Is  wholly 
Incredible  that  any  individual  could  dwell 
with  feelings  of  distress  or  angulf'i  upon  the 
thought  that,  after  hts  death,  those  whose 
welfare  he  had  tolled  for  lu  life  would  in- 
aagunite  a  pro|ect  to  erect  a  >t«tue  In  token 
of  their  appreciation  of  his  efTnrts,  and  in 
honor  of  bia'roemOTy.  This  applies  aa  well 
to  tbt  most  reflned  and  retiring  woman  as  to 
a  public  man.  It  Is  therefore  impossible  to 
credit  the  existence  of  any  reul  mentiil  Injury 
or  diatress  to  a  surviving  relative,  grounded 
upon  the  Idea  that  tlie  action  proposed  In 
honor  of  his  ancestor  would  lave  tieeu  disa- 
greeable tn  that  ancestor  diirioK  I>Ib  Hfe.  We 
osnnot  assent  to  tbe  propnaitlon  that  one 
situated  aa  the  plaintiff  In  this  case  can  prop- 
erly enjoin  such  action  as  the  defeudanta  pro- 
prae  nn  tbe  ground  Uiat,  u  meie  matter  of 
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fact,  his  fcellaga  wonld  be  thereby  injured. 
We  hold  that  In  this  claaa  of  casee  there 
must,  in  aiiUitien,  be  some  reasimable  and 
plauaible  ground  for  tbe  existence  of  this 
mental  distress  and  Injury.  It  must  not  bt 
the  creatlno  of  mere  caprice  nor  of  pure 
fancy,  nor  tbe  result  of  a  auptrsonsittve  and 
moruld  mental  organization,  dwelling  wltb 
undueemphasia  upon  the  exclusive  andsacred 
character  of  this  right  of  privacy.  Such  a 
claaa  of  mind  might  regard  the  right  as  in- 
terfered with  and  violated  by  the  least  ref- 
erence, even  of  a  complimentary  nature,  to 
some  Illustrious  ancestor,  without  Srat  seek* 
Ing  for  and  obtaining  the  consent  of  his  de- 
scendnnis.  Feelings  that  are  thus  easily  and 
unnaturally  Injured  and  distressed  under 
such  clrcumstancee  are  much  loo  sensitive  to 
be  recognized  by  any  purely  earthly  tribunal. 
A  proposed  act,  which  a  court  will  enjoin 
because  It  would  be  a  violation  ol  «  legal 
right,  must,  among  other  conditions,  be  of 
such  a  natuK'  aa  a  reasonable  man  can  see 
might  and  probably  would  cauae  mental  dii- 
trrBS  and  Injury  to  any  one  poesessed  of  or- 
dinary feeling  and  Intelligence,  situated  Ir. 
like  circumstances  as  the  complainant;  and 
this  queatioo  mast  always,  to  some  extent, 
be  one  of  law.  If  tbe  circumstances  be  such 
thnt  it  is  to  a  court  Inconceivable  that  the 
feelings  of  any  sane  and  reasonable  person 
could  be  Injured  by  the  propoeed  aot,  then 
It  Is  the  duty  of  the  oourt  to  say  so.  and  to 
refuse  an  Injooction  which  would  prevent  ita 
performance.  If  the  defendsnt*  had  pro. 
jeci«d  Hiicb  a  work  In  tbe  lifetime  of  Mra. 


Schuyler,  It  would  pethapa  have  been  a  vto- 
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never  occupied  such  a  position  towards  the 


iation  of  her  Individual  right  of  privacy,  be- 
caiue  it  might  be  contended  that  she  had 


nbllo  aa  would  have  authorised  such  action 
oy  any  one  ao  long  as  It  was  in  opposition 
to  her  wlahea.  Tbe  fact  that  Mra.  Schuyler 
is  dead  alters  tbe  case,  and  the  plaintiff  and 
other  relatives  must  show  some  right  of  their 
own  violated,  and  that  proof  is  not  maile  by 
evidence  that  the  propoeed  action  of  the  de- 
fendants would  have  caused  Hrs.  Schuyler 
pain  if  she  were  living.  A  shv,  aenaltlve, 
retiring  woman  might  naturally  be  extremely 
reluctant  to  have  her  praises  aoanded,  or  even 
appropriate  honors  accorded  her,  while  llf- 
Ing:  and  the  same  woman  might,  upon  good. 
grounds,  believe,  with  entire  complacency 
and  satisfaction,  that  after  her  deaih  a  prop- 
oeitlon  would  be  made  and  carried  out  by  ber 
Bilmlrera  to  do  honor  to  her  memory  by  the 
erection  of  a  statue  or  some  other  inemorlal'. 
For  tliese  reasons  we  are  of  the  opinion  that, 
regfirdlng  the  Tacts  thu^  far  discussed.  It  wae 
not  nrcesaary  for  the  defendsnto  to  procure 
tbe  consent  of  the  plaintiff,  or  oilier  Immedi- 
Hie  relatives  of  tlie  deceased.  We  think  that 
HO  long  as  tbe  real  and  honest  pnrpnee  Is  to 
do  honor  to  the  memory  of  one  who  is  de- 
ceased, and  sucli  purpoee  Is  to  be  curried  oat 
In  an  apprrpriate  and  orderly  manner,  by 
reputable  Individuals  and  for  worthy  ends, 
■  he  consent  of  tbe  descendants  of  such  de- 
ceaseil  person  Is  not  necessary,  and  they  have 
no  rk'ht  to  prevent,  for  tbeir  own  persooal 
gni  I  ideation,  any  action  of  tbe  oalUM  <l» 
scribed. 
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fendauU,  tbatHn.  Svbujler  wu  Um  founder 
of  tbe  Ht.  YenioD  AsBociatfoD,  while  fn  truth 
■he  was  ooouected  with  It  odW  m  a  vice  re- 
MDt  from  UiU  state.  There  fa  no  aasertlon 
that  this  error  of  fact  wai  lotentioiitl.  and 
there  coald  obviously  be  no  motlre  on  the 
part  of  the  defendants  to  make  anj  andue  or 
111  founded  claim  on  behalf  of  tbelr  subject. 
A  single  line  calHuK  tbelr  stMntlon  to  tbe 
fact  would  undoubtealj  have  caused  an  im- 
mediate rectification  of  the  mistake,  and,  of 
Gouise,  tbe  removsl  of  any  toundatioD  for  the 
sHghtesC  adverse  comment  from  any  source 
■a  to  the  conduct  of  the  surriririg  members 
«f  tbis  family  In  permlttini;  such  a  claim  tc 
have  been  made  on  bebalf  of  one  of  Its  de- 
ceased members.  This  mistaken  statemeut 
of  the  position  of  Mrs.  Bcbuyler  in  regard  to 
the  Mt.  Yernon  Association,  contained  in  the 
circulars,  la  tbe  oaly  ground  for  adverse  com- 
ment in  tbe  newspapers,  or  for  the  disagree- 
able notoriety  complalnedof  by  theplBlnttS. 
If  corrected,  all  ^und  of  complaint  of'tbat 
Dature  would  disappear.  If  not  corrected 
upon  application,  tne  plaintiff  wonld  prob- 
ably not  be  without  a  remedy  which  would 
prevent  the  circulation  of  such  «n  untruth. 


Tbe  feelings  of  the  deceased.  It  she  were 
alive  and  confmoted  with  such  a  proposition 
to  do  honor  to  herself,  have  no  place  In  this 
action,  whlob  Is  foanded  upon  the  alleged 
violation  of  the  plaintiff's  own  right  of 
privacy. 

Tbe  fifth  ground  la  an  equally  vague  and 
shadowy  one.  Whether  Hrs.  BcbuylPr  sym- 
patblxed  with  tbe  work  or  the  views  oF  Hiss 
Autbony,  we  must  (ay,  seema  to  us  utterly 
foreign  to  the  subject.  There  was  no  prop- 
osition looking  towards  tbe  placing  of  tne 
statues  of  these  two  ladles  totcetber,  as  rep- 
resentatives of  tbe  same  ideas,  or  as  In  any 
way,  even  the  remotest,  united  In  the  same 
works,  or  In  Inculcating  the  same  princlplea 
in  regard  to  tbe  rigbta  of  women.  Tbe  ob- 
jection seems  to  rest  wholly  upon  the  prop- 
osition that  these  two  proposed  statues  were 
to  be  exhibited  In  the  same  room  of  a  build- 
ing in  tbe  Chicago  Fair  Grounds, —one  as  tbe 
representative  of  a  class  of  women  pbili 


of  tbe  statues  in  tiie  same  room  for  eiblbitii 
by  tbe  same  association  does  not,  in  our  view, 
tend  in  tbe  slightest  degree  to  confuse  the 
identity  nf  Hrs.  Scbuykr,  or  tu  lead  In  any 
way  to  the  supposition  that  she  was  In  sym- 
pathy with,  or  believed  in  tbe  correctness  oF, 
tbe  principles  which  have  tieen  advocated  by 
Miss  Antbouy.  The  fad,  If  It  be  a  fact. 
that  Mrs.  Bcbuyler  did  not  aympatblie  with 
what  is  termed  the  "woman's  rights  move- 
ment," is  of  no  Importance  here.     The- pro- 


tliatMre.  Scbuylerdldsosympatbiee.  Many 
of  us  may,  and  probably  do,  totally  disagree 
with  these  advanced  views  of  Hiss  Anthony 
In  regard  to  tbe  proper  sphere  of  women,  and 
yet  ll  Is  impossible  to  deny  to  her  the  pos- 
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life  to  what  she  baa  oonsidered  wonld  tend 
most  for  tbe  beneflt  and  practloiJ  improve- 
ment of  her  sex,  and  she  hu  thm  llred  altncet 
literally  in  tbe  face  (rf  the  wh<^  world,  ■»! 
during  that  period  there  has  nertr  been  a 
single  shadow  of  any  daA  or  ngly  fact  cos- 
nected  wUh  her  or  her  way  of  life  to  dim  tie 
luster  of  her  achlevementa  and  of  her  efforfa 
Although  we  may  utterly  fall  to  sympathise 
with  these  efforts  or  achievemeota,  it  U  plain 
enough  that  no  one  will  have  reaaonatle 
ground  for  objection  to  Hie  placing  of  a  beat 
of  bis  or  her  own  ancestor  m  tbe  same  room 
with  the  bust  of  such  8W0man,aDd  under  sui± 
clrcumstanoos  as  were  originally  conteis- 
plated  by  these  defendants.  This  eround  of 
oblection,  however,  time  has  llaelf  rendered 
valueless. 

One  other  ground  has  Iteen  argued  before 
us,  upon  which  to  sustain  this  IbjnDctiiHi. 
It  was  urged  that  Uie  proposed  statue  would 
be  a  fraud  upon  the  public,  because  there  was 
no  portrait,  likeness,  or  statue  of  Mrs.  Scbuf- 
ler  accessible  to  defendants,  from  which  aiiy 
possible  likeness  of  tbe  deceased  oould  be  se- 
onred.  The  Idea  of  an  actual  ]ikene«  wks 
early  abandoned,  and  It  was  stated  that  t  te 
sUtue  would  be  an  Ideal  one,  and  not  a  Ithe- 
ness.  Tbe  court  below  baa  not  found  aiiy 
fraud,  and  we  are  not  of  the  opinion  that  aiiy 
was  shown. 

While  not  assuming  to  decide  what  tbfa 
right  of  privacy  Is,  in  all  cases,  we  are  quite 
clear  that  such  right  would  not  be  violatsd 
by  tbe  proposed  action  of  the  defendant*. 
"Hie  plaintiff's  cause  of  action  la.  we  thinJ. 
wholly  fanciful.    Tbe  defendants'  oontein- 

Elated  action  is  not  such  as  might  tte  renrdtd 
y  reasonable  and  healthy  mlDda  as  In  tM 
slightest  degree  distreseinit.  or  tewltng  In 
tbe  least  to  any  injury  to  those  feelinKS  of 
respect  and  tenderness  for  the  memorv  of  the 
dead  which  most  of  us  possess,  and  which 
ought  to  be  considered  as  a  proper  subject 
of  recognition  and  protection  by  civllfW 
courts.  It  Is,  perhapa,  needless,  yet  we  will 
add  tbat  out  declsloD  fumlahea,  as  we  think, 
not  the  slightest  occasion  tor  the  belief  that 
under  it  tbe  feelings  of  relatives  or  friends 
may  tie  outraged,  or  Uie  memory  of  a  deceased 
person  degraded,  with  impunity,  by  any  per- 
son who  may  thus  desire  to  affect  the  irvlng. 
Tbe  rights  of  such  persons  will  remain  the 
same  after  as  thev  wero  before  our  present 
decision,  and  will  be  wholly  unatrect«d  by 
ll.  We  simply  say  that  In  Ibis  case  tbe  di- 
fendants  have  proposed  to  do  nothing  wbicii 
ought  to  affect  unpleasantly  the  mental  con 
ditlon  of  any  sound,  reasonable,  and  intelli- 
gent man  or  woman,  and  therefore  an  Injunc- 
tion ought  to  have  been  refused. 

We  have  looked  at  the  question  ot  the  ap- 
pealsbilltj  of  tbe  Judgment,  and  are  of  tbe 
opinion  that  the  court  Eas  Jurisdiction.  Nor 
do  we  think  that  the  question  la  now  merely 
an  abstract  one,  because  of  the  Fa^t  that  it  was 
tbe  Intention  of  tbe  defendants,  in  cauaing 
the  statue  to  be  made,  to  place  the  same  on 
exhibition  in  one  ot  the  bnlldlngi  at  the  Chi- 
cago Exposition,  now  past  and  gone.     That 
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was  obIt  one  of  tbe  purpoHi  of  ttie  defaad- 
aata.  Tber  Intended  to  reUfn  the  atatofl 
after  Ike  exblbllioa.  and  bring  ft  back  to 
N«v  Tvk.  and  place  It  Id  tbe  itudlo  ot  tbe 
I^dlea'  Art  Aesociatlon,  a  place  wblcb,  ~~ 


Uie  opinlMi  tbat  the  plainttn  bat  made  a  mli- 


.  with  c 

firaj-,  J.,  dlneotlng: 

I  must  emphatlcallj  diuent  from  tbe  de- 
cldou  ol  this  court  that  there  was  no  ground 
diown  In  this  case  lor  the  equitable  relief 
wbjcb  waa  granted  below.  That  a  precisely 
uialoffoiu  caae  may  not  have  arisen  hereto-* 
1t-n,  In  which  the  peculiar  power  of  a  court 
ol'  equity  to  grant  relief  b;  way  of  IdJudc- 
tioD  baa  been  eierclied,  furnishes  no  reuon 
■gainat  tbe  aaaumptlon  of  jurisdiction.  TbU 
eiinitable  jurisdiction  of  tbe  court  is  deter- 
nined  by  the  particular  clrcumstancoa  ot  each 
pkrticufar  caae,  and  depends  upon  the  exist- 
ence of  a  atate  of  facta  which  demonstratea  a 
vnmgful  «ct  performed,  or  threatened  to  be 
pirformed.  to  the  prejudice  of  tome  rigbcot 
property,  and  for  wbfch  there  is  no  adequate 
remedy  at  law.  Upon  the  fludlnga  in  tbla 
case,  I  tbink  we  are  bound  to  say  thit  the 
parpoae  of  the  defendants  waa  to  commit  an 
act  which  waa  aa  unauthorized  Invaalou  of 
(he  plaintlS'a  right  to  the  preservation  of  the 
name  and  memory  of  Mrs.  Schuyler  intact 
from  publ  Ic  comuteat  and  criticism.  As  tbe 
lepresentatlTe  of  all  her  Immediate  living 
relatlTea,  It  was  competent  for  blm  to  main- 
tain an  action  to  preserve  them  from  becom- 
ing public  property,  as  would  be  the  case  It 
•  statue  were  ereuted  by  strangers  for  public 
exhibition  under  such  classl  Scat  I  on,  with  re- 
spect to  tbe  cbaracterlBtlc  virtues  ot  tbe  de- 
cessed.  aa  they  judged  befitting.  I  cannot 
see  why  the  right  of  privacy  is  not  a  form  of 

tropertv,  as  much  as  is  the  right  of  complete 
■mnnlty  of  one's  person.  If  It  Is  a  property 
right  wlUi  reference  to  the  publication  of  a 
catalogue  of  private  elcblnza,  and  entitled  to 
be  protected  against  invasion,  as  Lord  Cot- 
tenham  held  in  Prince  Albert  t.  Strange,  1 
Hacn.  &,  O.  36.  47,  why  Is  It  not  such  with 
_  reference  to  name  and  reputation!  We  have 
'  some  IlluatraLions  of  the  exercise  by  courts 
of  equity  of  ttielT  peculiar  powers  In  caaea 
wblch  have  been  cited,  in  princlole  not  un- 
like this,  where  tl>e  publication  o'f  one's  let- 
ters and  tbe  aalet  ot  photographic  portraits 
bi.ve  been  eojoined,  besides  the  case  of  the 
pnblicatton  of  tbe  catalogue  referred  to.  See 
Vtty.  PrUduxrd,  38wBns(.  4X6, PHnM  Albert 
*.  Grange,  8  De  O.  A  8.  WZ;  FMard  ▼. 
KLolcgraphU  Co.  L.  B.  40  Ch.  DIt.  84S,  and 
VMiicg  v.  Judd.  4  Duer.  879.  These  decisions 
are  antboritv  for  the  doctrine  that  equity 
*111  interfere  to  prevent  what  are  deemed  to 
bs  Tlolatlonaof  personal  legal  rlghta,  and  the 
nly  limltatfoD  upon  the  application  is  that 
I1L.R.  A. 


the  legal  right  which  Is  to  be  prottvied  shall 
be  one  cognlcable  as  prbperty.  It  aeema  to 
me  clear  ^at  the  JurtadictioD  of  equity  Is  not 
made  to  depend  upon  the  exialence  of  cor- 
poreal property,  and  that  It  Is  exercIsM 
whenever  tbe  complainant  eatabllsbes  his 


for  whiob  an  action  at  law  cannot  afford 

C'd  and  adequate  redreaa.  Tbat  ia  the  case 
.  Tbe  defeiKlaDta  were  a  voluntary,  nn- 
ineorporated  association,  whow  object  was 
to  eioct  a  atatue  .of  Mrs.  Schuyler,  aa  the 
"typical  phllanthroplat,'  and  subsciiptiooa 
were  solicited  from  the  public  to  create  a 
fund  tor  tbat  purpose.  It  was  found  by  tbe 
trial  eoart  tbat  tJie  acta  of  tbe  defendanta 
"have  exposed  tbe  name  and  the  memcny  ot 
Mrs.  Schuyler  to  adverse  oommont  and  pub- 
lic criticism,  of  a  nature  peculiarly  dis- 
agreeable to  her  relatives,  and  have  cauaed 
cllaagreeable  notority,  for  which  they  are  in 
no  way  responsible.  It  was  found  Inat'an- 
noyance  and  pain  have  been  cauaed  thereby 
to  the  plaintiff  and  to  tbe  immediate  re latlvea 
of  Hra,  Schuyler,'  to  their  great  distress  and 
Injury,  by  tbe  notoriety  Incident  thereto. 
However  opinions  may  differ  with  respect  to 
tbe  Bubstantlal  nature  of  the  Injury  to  the 
feelings  nf  Hrs.  Schuyler's  relatives,  we 
have  (oe  flnding  that  It  waa  In  fact  cauaed, 
and  we  ataould  not  say  that  it  was  merely 
fanciful.  The  theorv  of  the  case,  whichcalla 
for  equitable  relief,  is  not  that  of  a  mere  pro- 
tection to  wounded  feelings,  but  the  protec- 
tion of  a  right  wblcb  thoee  who  represent  tbe 
deceasAl  have  to  her  name  and  memory,  aa  a 
family  heritage,  and  which  had  not  heciime 
tbe  public  property.  Why  is  that  not  a  legal 
and  an  eiclnalve  Interest,  and  why  are  ita 
possessors  not  entitled  to  be  protected  by  tlie 
law  from  a  notoriety  which  lnvit«s  public 
criticism  of   tbe  n ^   .--•--   -■ 


with  which  equity  is  synonymous  require 
that  equity  supply  the  deficiency,  or  enlarge 
tbe  operation  of  legal  principles,  and  grant 


Iter  of  the  law  to  tbe  name  and 
memory  of  the  deceased,  at  the  Instance  of 
her  relatlvesT  The  evidence  does  not  estab- 
lish that  Hrs.  Schuyler  was  a  public  char- 
acter, or  that  afae  waa  In  auch  public  stailon, 
or  BO  prominent  In  public  worka,  as  to  make 
her  name  and  memory  public  property.  That 
she  was  engnged,  throughout  her  life,  Inaccs 
of  benevolence  and  beneficence,  may  be  per- 
fectly true  \  but  she  waa  never  a  politic  cnar- 
acler,  and  In  no  Just  sense  can  it  be  anid 
that,  because  of  what  she  chose  to  do  In  the 
private  walks  of  lite,  she  dedlcsled  her 
memorrtothe  state  or  natlon,as  public  prop- 
ertv.  To  bold  that  by  reaaon  of  her  cooalant 
and  avowed  tntereat  In  philanthroplcal  worka 
unconnected  with  public  station,  tbe  rieht 
aqcnied  to  an  aaaoclatlon  of  Indivlduala, 
strangers  tO'  her  blood,  to  erect  a  statue  of 
lier,  typifying  a  human  virtue,  throuirb  con- 
tributionssoliclted  from  the  general  public. 


it  to  be  in  violation  of  tlie  sacted  right  of 
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pri*KT ;  whose  mantis  ahoQld  cover  not  onl^ 
tbe  peraoD  of  the  Individual,  but  every  per- 
•onal  Interest  which  he  poMsaaes  and  la  en- 
titled  to  regard  aa  private,  when  through  no 
act  of  his,  norb;  bd;  peculiar  circumscancea, 
has  the  |<nbllc  acquired  any  rifclit  !□  them. 
XJnIew  equity  does  Interfere,  the  right  of 
privacy  will  be  lost,  and  that  will  become 
tbe  property  of  the  public,  which,  our  Eebtl- 
meate  and  reason  and  onr  aense  of  justice  tell 
ua,  1b  the  private  propertv  of  the  relatives  of 
the  deceneed  person.  Tiiat  the  plaintiff  Ib 
entitled,  If  any  one  ii,  to  a  remedy,  haa  been 
heretofore  mentioned,  and  It  Ii  the  flndlng 
of  the  trial  court,  and  that  that  remedy  may 
be  preventive  In  Its  character  aeems  to  me  to 
be  within  tbe  reaaon  and  principle  upon 
which  equity  proceeda.  It  Is  not  neceaaary 
that  the  proposed  statue  of  Mra.  Schuyler 
should  be  libelous  In  character.  The  wrons 
oonalala.  not  In  that  fact,  but  in  tbe  udbu- 


tborized  acts  of  the  defendants,  which  will 
invite  adverse  comment  and  public  critlclsn 
upon  the  Ufa  and  character  of  the  deceased, 
brinx  her  name  and  memory  Into  more  or  ICM 
unenviable  notoriety,  and  Inflict  upon  her 
ImmeUIale  relnlivea  and  representatives  more 
or  less  Injury  In  Ibetr  feelings  and  their 
desires  for  that  privacy  wblcb,  in  their  pri- 
vate station  of  life,  they  have  the  right  ta 
enjoy.  Tbe  threatened  ofTense  is  of  a  per- 
manent and  continuing  nature,  and,  in  many 
sauses.  differs  from  oases  of  mere  libelooi 
publications.  I  think  that  a  caae  was  made 
out  where  eqnlty  was  unfettered  in  Ita  ezer- 


All  concur  with 
verssi,  except  OrMr,  J. 
fl  nuance. 
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ET ATE  of  Montana,  Betpt.. 

titTj  GLEIJA.  Appt. 
( Voot. ) 

1.  Th*  ■tetntaoT  ftboUtlon  of  the  dU- 
tlnctloii  btirewi  »co— ori—  beToie  tha 
faot  and  priDolpais  will  not  render  a  ■iibaequent 
mdlotment  abatvtnt  a  parson  aa  bdng  an  ac- 
OMBor;  In  oomipDihIaw  form  InaufBotent. 

8.  Upon  trial  of  ana  diargad  ■■  b«tnc 
Mecesaorj  toaorlme  theteootd  of  Ibeoonvlo- 
Uon  ot  the  alLesed  prlnolpai  badmlealble  as  prima 
faole  evidence  that  tbe  latter  oommltted  tbe 
oiime  as  abBised. 

&  The  «iiforcam«Dt  of  a  mlo  that  attor- 
neri  wtio  testify  in  tbe  case  oannot  without  per- 
mission of  tbe  oourt  arinie  Uie  ease  lo  tbe  Jurj  Is 
not  leveralble  error,  wbere  tbe  oouoael  did  not 
before  tesdtylnii  eiplaiD  Us  position  and  tequeat 
tbeouurl*ipermlarii>Dtosnm  up. 

4,    Aa  inatmetloB  in  »  criminal 


■ndlo 


nolrei 


UuitlalOTldei 


|«»P<  -    --. 

that  tbe  Inr;  must  not  t)e"BatMedberaiH)  a  rea- 
sonable doubt  ot  eaob  link  in  tlis  cbain  of  olr- 
jumslanote"  relied  upon  to  eatablisb  vullt,  but 
that  it  H  (ufflol?Dt  tr  Iber  are  "aatlsaed  beyond  a 
reasonable  doubt  that  defendant  Is  guilty. '•  la 


5.    Tho  court  oannot  inetmet  Uie  Jory 

as  to  what  irelKtit  sliouid  tie  riven  lo  testimony, 
even  If  it  lelalcs  to  odinlMlons  ot  tbe  acDuaed. 

S.  A  dettondant  in  a  erinUnal  eswo  can- 
not ba  qnoatlonad  aa  to  matteis  wboUy  re- 
mote from  tbequestloDofgDtli  and  Inaooenceot 
tbe  crime  cbanied.  so  is  to  amount  to  a  general 
assauli  upon  fab  obaraoter. 

7>  AperwonwliobaaaflzodoplnlonBsto 
tbe  guilt  or  Innoceooe  of  a  peiwfn  obanred  -as 


principal  In  a  crime  la  not  a  eompetsnt  June 
upon  tbe  trial  of  one  obanied  as  sooenory. 

8.  Tha  eradUilUtr  of  »  wltnaaa  eauaot 
b«  Impaaetaad  tj  showing  that  she  was  ad- 
dWied  to  the  morphine  habit,  uotaas  it  is  shove 
tbai  stie  was  under  the  Influence  ot  thednuc  wbea 
the  Incident  oocurred  of  whtcb  she  ha*  tesnOet, 
or  at  tbe  trial,  or  unlea  her  memory  Is  Impelioc 

0.  To  prodnoa  moral  eortaiaty  the  evt. 
denoe  must  tMsuoh  that  tbe  inter  would  ventcm 
to  aotupoo  tbe  oonvlotlon  ptoduoed  bj  It  In  mat- 
ten  of  Itie  blgben  concern  and  unportence  (Diila 

[Oetober  T.  USB.) 

APPEAL  by  defendant  from  a  Judgment  ot 
the  DIairlct  Court  for  Miasouls  Gonnty 
convicting  her  of  assault  with  intent  to  coiu- 
mlt  murder.    Setitrttd. 

The  facta  are  slated  in  the  opinion. 

Mettri.  Toola  *  Wallaea  for  appellant 

Mettn.  H.  J.  Haskell,  Attorney  OenenJ 
Thomoa  B.  Marsh&ll,  and  Mr*.  EI» 
Knowloa  Haakall.  for  respondent: 

Section  13,  Fourth  Dtv.  Crim.  Laws.  CompL 
Stat,  has  do  reference  to  the  manner  of  chaig- 
!□{[  the  offense  or  method  of  procedure. 

Smith  V.  titaU.  87  Ark.  874;  WiUiamt  ». 
BoU.  41  Ark.  178. 

To  charge  the  defendant  with  mcb  facts  aa  ' 
would  show  bim  to  bean  accessory  at commia 
law  Is  lo  charge  bim  wilh  being  a  principal. 

ytoJpfe  V.  Blitea,  113  N.  T.  79;  Vaguer  r. 
State.  48  Neb.  1;  1  Bishop,  New  Crim.  L. 
^g  mZ-eSSi  PtapU  v.  }iwtl.a.  78  CaL  84;  SUU 
V.  LilUa,  45  La.  Aon.  656;  TerriUnv  v.  QuO^. 
Tie.  a  Idaho,  898;  UtaU  v.  EiTig.  9  HonU  41S: 
Stal«  V.  Andtrton,  89  Mo.  S13;  Ooin*  v.  Staf, 
46  Ohio  St.  4fi7i  ShannoA  v.  Ai^ls,  6  Mich. 
73. 


KOn,— Among  tbelnterestinrquestlona  of  crim-  [  denoe  aminst  an  aixiiseoij.    The  dlrret  deetoMoa 
leal  prooedijv  presented  Id  tbe  atMTCcase.partlou-    upon  this  point  are  believed  not  lobe  numentn, 
>i>e«lled  tothatot  tbeadmiislbilityol    and  ibe  opinion  nf  tlMMiiRin  tha  nrw^mt  i—  fa 
f  coDvlctlon  of  tbe  prlnolpai  as  evl-f    - 
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Tbe  orernillnKof  «  cballragefornuM,  i 
If  eiTOOMHM,  U  not  grouod  for  rererMt,  iid1«m 
It  be  Bbown  Ibat  an  objeellonabta  Juror  w u 
foTDipd  upon  lbs  cbaltengintr  putj  afiec  he  bad 
exbaoMed  bit  peremptory  challengM. 

8taU  T.  NifkUtan,  U  La.  Add.  I17S;  Leg- 
tint  T.  Blale.  12  Tex.  App.  06;  Ford  t.  Uma- 
tiOa  Qmntt,  16  Or.  814;  ^ie*  t.  Fioph,  122 
D).  I;  St  part*  ^ka,  13S  U.S.  ISl,  81  L.  ed. 
80;  State  t.  AaroHt.  48  La.  Ann.  400:  J^rri- 
Imr  T.  OampMI,  9  Hont  10. 

Drrendaat  was  ool  entitled  to  an  Inrtructlon 
v cfrciunslantlat  erldence,  aa anib an  tnatruo- 
tiofi  ii  only  proper  when  the  eTldence  fa  wbolW 
dicumitantial,  and  ia  not  proper  wbeo  there  u 
trldennt  of  a  confeMJoa  by  defendant,  aa  there 
wu  in  iLla  case. 

Whilt  T.  Stale,  82  Tei.  Crlm.  Bep.  020;  State 
T.  BMniim.  117  Ho.  040;  TerrvtoTy  t.  Seott, 
7  Hont.  407:  Sitbert  t.  PtimU.  148  UL  BTl; 
Qrant  J.  State,  07  Ala.  SO;  /'ouUiur  r.  Tirri- 
torr(N.  H.)  80  Pac  BOO. 

I'liere  is  no  leasoo  wtay  tbe  record  of  the 
coorlcilon  ot  the  principal  ihonld  not  bare  the 
■me  w«igbt  u  lending  lo  show  hia  guilt,  It 
being  joat  aa  Deoetaaiy  to  abow  tbe  guilt  of  the 
principal,  or  lather  iH  one  who  act''  ''ycom- 
UKted  (h«  Clime,  now  aa  at  commuii  tuw,  for 
nnlcaa  tbla  )B  tboita  the  defendant  ii  not  guilty; 
Ibegniltof  HaBoo  belogoDeot  thefacta  necM- 
Nry  to  be  cBtaMisbed  in  coder  to  prove  tbe 
inlll  of  Ibla  defendant. 

1  Biabop,  New  Orlm.  L.  f,  007;  Wbart. 
Crlm.  Et,  %  006;  Slate  r.  Me*lr]/,  81  Kan.  860; 
Slate  T.  Aigw,  62  Kan.  TO;  SlaU  t.  Fatterton, 
E2  Kxa  SSOj  Levi/  t.  nople.  90  N.  T.  827; 
Aneid  ».  mate.  0  Tei.  App.  486;  Oom.  t. 
fnoiip.  10  Pick.  477.  SOAm.Dec.KlJi.^iidtfr- 
MiT.  Sfate,  ItSGa.  S7S. 

Hont,  J.,  delivered  the  opinion  of  the 
anrt; 

Patrick  Haton,  Mary  Oleim,  and  William 
Deed  were  jointly  indicted  for  an  assault 
with  intent  to  commit  murder,  upon  one 
Boma.  Appellant  Hary  Qlclm  was  aepa- 
nttely  tried  after  Mason  had  been  conrlcted. 
She  waa  found  guilty,  and  sentenced  u>  tbe 
(Miiiientiary  for  fourteen  years. 

1.  Appellaot  conteoda  ibat  tlie  indictment 
will  not  support  a  verdict  and  judgment  of 
gillty.  'becauae  It  nowhere  charges  thfttsald 
Uary  Qlelm  committed  the  crime  of  afsault 
witb  Intent  to  murder. "  The  material  charg- 
ing parts  of  the  indictment  are  as  followi : 
"Iiiat  one  Patrick  Masnn.  late  of  tbe  county 
ot  Hitaoula,  state  of  Montana,  on  or  about 
the  iSih  day  of  Pebriiary,  a.  d.  18S4,  at  the 
eonnty  of  Uissoala.  in  the  state  of  Montana, 
did  feloniously,  deliberately,  premeditaCed- 
ly,  and  of  bis  malice  aforethought,  make  an 
usaalt  in  aikd  npon  one  C.  P.  Bums,  and 
<enain  giant  powder  and  other  highly  eiplo- 
•ire  suMtaDoe,  a  more  particular  description 
<(  which  tatoaald  Jurors  unknown,  In,  upon, 
•nnuid.  and  tinder  tlie  houae  where  tlie  aaid 
C.  P.  Bums  was  then  and  there  present  and 
ileeping,  did  feloniously,  deliberately,  pre- 
■DMltatadiy,  bik3  of  his  malice  aforetli ought, 
pQi  and  lay,  and  tbe  lame  did  then  and 
there,  feioniouslv,  deliberately,  premedi- 
tu<dly,  and  of  bfa  ma1iM  aforetbongbt,  ex- 
plode, and  cMiae  to  be  exploded,  witb  Intent 
SILB-A. 


In  htm,  tbe  Mid  Patrick  HtMB.  to  kill  and 
murder  the  said  0.  P.  Burns.  And  tliat  t>e- 
fore  tlie  oommlsaton  of  the  said  felonr,  at 
Uie  time  and  place  aforeaaid,  one  Mary  Olelm 
and  William  Reed  did  feloniously  counael. 
aid.  Incite,  and  procure  tite  said  Patrick 
Mason  to  commit.  In  manner  and  form  aforo' 
■aid,  the  said  felonr.  Ait  of  which  is  cnn- 
trarr  to  tbe  form  of  the  statute,"  etc.  The 
'ndictmpnt  is  subatantlally  t 


lows  tbe  precedents  of  Wbarton  (1  Whan.  Pre- 
cedenta  of  Indictmentf  A  Pleaa,  tt  07)  and 
of  Archboid  (Arcbixiid,  Crtm.  Pr.  A  PI.  pp. 
07,  77) .  Bishop  on  Criminal  Procedure  (*oi. 
2,  S  B),  quoting  (Jhitty  on  Criminal  Law, 
lays  down  the  ooune  to  be :  First,  to  state 
tbe  guilt  of  the  principal,  as  If  be  alone  hud 
been  concerned  ;  and  then.  In  case  of  accesa- 
ories  before  Uie  fact,  to  arer  that  tbe  pro- 
curer, "before  tbe  committing  of  the  said 
felony,  in  form  aforesaid,  tn  wit,  on,  etc. 
with  force  and  arms,  etc,  did  mallclouslT 
and  feloniously  incite,  move,  procure,  aid. 
and  abet  (or  counael.  hire,  ana  command} 
the  said  principal  felon  to  do  and  commit 
the  said  felony.  In  manner  aforesaid,  against 
tbe  peace,  etc." 

The  statutes  (Crlm.  Prac.  act  1887,  gS  170. 
177)  proTlde  that: 

"Sec.  ITO.  Any  penoD  wbo  counsels,  aids, 
or  abets  In  the  commission  ot  any  oUensa 
may  be  charged,  tried,  and  convict^,  in  the 
same  manner  as  if  lie  were  a  principal. 

"Sec.  177.  An  acceseory  beiore  tlie  tact,  to 
tbe  cornmlaslon  of  a  felony,  may  be  Indicted, 
tried,  and  pimUbed:  tliough  tbe  priitcipal 
be  neither  Indicted  nor  tried." 

By  section  13,  chap,  i,  p.  S09,  Comp.  Htat. 
1887,  It  is  provided :  "Any  person  whoslandt 
by,  and  aids,  abets,  or  assists,  or  who,  not 
being  present,  bath  advised  and  encouraged 
tbe  commission  of  a  crime,  shall  bo  deemed 
a  principal  offender,  and  shall  be  punished 
occoniingly." 

It  iaplafD  that  the  old  distinctions  between 
accessories  t>efore  the  fact  and  prioclpala  are 
sbollabed  by  these  statutes  ((itate  t.  King, 
9  Mont,  445)  ;  but  we  see  no  objection  to  the 
iorm  of  an  information  charging  a  pereon  oa 
an  accessory  rather  than  as  a  principal.  To 
so  charge  is  to  the  Hdvanlage  of  a  defendant, 
because  It  notiOca  him  of  the  attitude  which 
the  Slate  will  assume  when  thecaseisbmusbt 
to  trial,  by  setting  out  the  facts  conetiluifng 
the  offense  with  greater  certainty  llian  is 
reaulstte  where  an  accessory  is  indicted  as  a 

Crlncipal.  This  point  was  directly  raised 
3  Peo^  T.  Boielle,  7B  Cal.  84,  where  the 
court  held  that  an  information  stating  facta 
sufflclent  to  constitute  a  defendant  an  acces- 
sory at  common  law  charges  him  with  guilt 
aa  a  principal  under  tbe  statutes,  and  that  lo 
allege  such  facts  as  would  have  been  suffl- 
clent agsinat  him  aa  an  accessory  at  common 
law  is  charging  blm  aa  a  principal  under  the 
aUtute.  We  are  of  opinion  that  the  rights 
ot  the  defendant  were  not  prejudiced  br  the 
form  of  the  charge.  State  t.  JaIUU,  46  La. 
Ann.  066;  Territory  y.  0uIAri#,  2  Idaho.  SOB. 
B.  On  the  trial  of  the  appellart,  Oielm. 
the  coiut,  OTer  the  objection  of  the  defend- 
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uit.  p«railtt«d  tJbe  record  of  tlie  oonTlctlon 
of  HuoD,  the  prioclpBl  actor,  to  be  latro- 
dncod,  and  after  bftTlDg  (ullj  instructed  the 
jury  tji&t  It  vroB  esseutlal,  Id  onier  to  coDilct 
the  defendant  Olelm,  that  they  should  flod 
tbat  Mason  was  guiltj  of  having  comni1tl«d 
the  crime  charged,  iDstructed  as  follows ; 
"That  the  record  of  the  trial  and  conrlctlon 
of  Patrick  Hason  wai  Introduced  In  the  trial 
of  thli  CBM,  lor  the  purpose  of  establishing 
tsafaot,  prima  tacle,  thegniltof  said  Hason. 
The  record  Is  prima  facie  evidence  of  the 
guilt  of  said  Hason,  but  It  la  not  conclualTe 
erideace.  It,  however,  remains  prima  facie 
eridence  of  the  fact  which  it  waa  introduced 
to  prove,  unless  you  believe  from  the  evi- 
dence Id  this  case  that  the  defendant  Hary 
Olelm  has  Introduced  evidence  in  this  case 
which  ralBOS  In  your  minds  a  reasonable  doubt 
(as  explained  In  these  inetructlona)  of  the 
guilt  of  said  Hason  ;  but.  if  such  testimony 


tbe  defendant  Qleim  not  guilty. 
let*  the  evidence  Intioduoed  by  tbe  defend- 
BDt  Olelm  does  raise  In  your  minds  a  reason- 
able doubt  {as  explained  In  these  iustructions) 
of  tbe  guilt  of  the  said  defeudaat  Mason, 
you  should  receive  such  record  of  trial  and 
conviction  as  evidence  establishing  the  guilt 
of  said  Patrick  James  Hasoo.  But,  In  de- 
temlnlng  'he  queation  of  the  guilt  or  In- 
noceoce  of  tbe  said  Patrick  'James  Hason, 
jou  are  Dot  confined  to  tbe  record  of  trial  and 
conviction  Introduced  in  this  case,  but  you 
should  carefully  consider  all  of  the  evidence 
introduced  In  this  case  tending  to  prove  or 
dlsprovetbe  guilt  of  said  Mason;  and  If.  after 
a  full  and  careful  consideration  of  all  tjie 
evidence  In  the  case,  in  connection  with  the 
record  In  evidence,  you  bare  a  reasonable 
doubt  of  the  defendant  Mbeod'i  guilt,  you 
should  find  the  defendant  Olelm  not  guilty." 
While  it  JH  true  that  tbe  statute  makes  an 
accessory  before  the  fact  a  principal,  yet  tbe 
evidemiury  facts  by  which  the  accesso^  Is 
to  be  Incrimitrated  may  materially  diSer  from 
those  which  ftre  necessary  and  auHicleot  to 
convict  the  principal.  In  this  case,  for  in- 
stance, to  incriminate  tbe  appellant,  Olelm. 
atal1,underthe  theory  of  the  state,  aachfirged 
and  contended  for,  It  was  not  only  necessary 
to  prove  the  guilt  of  Hnson,  as  alleged,  but 
to  go  further,  and  to  demonstrate  beyond  a 
reasonable  doubt  that  the  appellant,  Olelm, 
counseled,  aided,  and  abetted  Hason  In  the 
perpetration  of  the  crime  charged.  There- 
fore, although  the  accessory  might  be  deemed 
a  principal  under  tbe  statute,  and  was  in- 
dicted with  the  principal,  it  became  impos- 
sible for  the  state  to  convict  appellant  upon 
the  same  evidence  applicable  to  tbe  princi- 
pal, because  the  agency  of  the  accessory  In 
the  perpetration  of  tbe  crime  charged  oper- 
ated by  a  radically  different  method  from 
tbe  principal's.  The  statute,  in  sirapltfylug 
tbe  procedure,  has  obliterated  old  distinctions 
between  principals  acd  acceasorlea,  but  tbe 
object  of  the  almpllflcatlon  Is  largely  to  en* 
able  a  guilty  accessory  to  be  punished  with- 
out making  bis  guilt  depend  UDOn  the  convic- 
tion of  tbe  principal.  The  facta,  however, 
tli^  the  principal  offense  waa  commlttod, 
ML.RA. 


and  that  the  principal  who  was  charged  ta 
have  committed  It  waa  guilty,  were  ajuong 
the  essential  elements  upon  which  must  be 
predicated  the  guilt  of  the  acccMoty  Olefm. 
And  right  here  Is  to  be  observed  an  Important 
distinction  between  proof  of  a  charge  against 
a  principal,  and  an  accessory  made  principal 
by  the  statute  alone  (but  Indicted  with  the 
principal,  a*  in  this  caae),  and  proof  of  a 
charge  against  several  peraons.  ordinarllT 
jointlf  indicted  aa  simple  oodeffndants,  and 
who  are  in  fact  principals.  In  the  one  la- 
■unoe,  the  aoceatory  befue  the  fact  being 
Gonfeasedly  absent  at  tbe  time  of  the  commla- 
slon  of  the  principal  trifense,  there  can  be  no 
conviction  without  proof  of  the  guilt  of  llM 
principal ;  while,  in  tbe  other  case,  whether 
or  not  any  defendant  other  than  the  one  on 
trial  participated  In  the  criminal  act  la  Im- 
matenal.  and  forma  no  easential  tmrt  of  the 
case  against  the  defendant  on  trial.  Where, 
therefore,  as  In  this  case,  the  guilt  of  the 
principal  must  be  proved  as  part  of  tbe  caae 
against  tbe  accessory,  we  cannot  think  that 
it  is  necessary  for  tbe  state,  where  the  prin- 
cipal baa  been  convicted,  to  do  more  on  its 
prima  facie  case  than  to  offer  the  record  of 
conviction  of  the  principal  as  prima  facie 
evidence  of  his  guilt  of  the  crime  charged 
aiiaiuBt  him.  We  do  not  think  that  the  fact 
that  the  principal  has  been  convicted  is  proof 
of  the  guilt  of  tbe  accessory.  But  It  doee 
make  out  a  prima  facie  case  of  the  princi- 
pal's guilt,  and  unless  rebutted  by  evidence 
of  the  accessory,  aa  it  may  be,  is  competent 
to  prove  tbat  material  element  of  tbe  crime 
charged  against  the  accessory,  and  upon  tbe 
truth  of   which   must  depend   the  guilt  of 


held  responsible  in  law,  provided  she  p 
cured  or  aided  and  abetted  the  principal  to 
commit  the  same.  Although  there  are  some 
cases  holding  a  contrary  view,  we  are  satis- 
fled  with  the  reasoning  of  tbe  nuthorltlee 
which  permit  the  introduction  of  tbe  record 
of  the  convictiou  of  the  principal.  Maybaa 
V.  Awtry.  18  Johns,  S53;  People  v.  Buektand, 
18  Wend.  G9S ;  Lemi  v.  Ptor^.  80  N.  Y.  S37 ; 
8taU  V.  Ma*Uy,  81  Kan.  86S ;  Com.  ▼.  Enapp, 
10  Pick.  477,  SO  Am.  Dec.  584;  Abbott, 
Trial  Brief  (Cr.)  %  634:  Andtnen  v.  Btata, 
68  Oa.  675;  Roseoe,  Grim.  Ev.  p.  171;  1 
Russell,  Crimes,  p.  67;  Archbold,  Crim.  Pr. 
&.  PI.  p.  88:  Com.  v.  Tort.  B  Met.  98,  48 
Am.  Dec.  873 ;  StvdtlUl  v.  Aoto,  7  Oa.  %. 

3.  Joseph  E.  Wood,' Esq.,  of  counsel  for 
appellant,  was  a  witness  In  defendant's  be- 
half upon  the  trial.  He  desired  to  partici- 
pate In  tbe  argument  for  the.  defense.  Tbe 
court  refused  to  permit  him  to  do  so,  under 
a  rule  of  court  which  provides  tbat  tf  tbe 
attorney  of  either  party  offers  himself  a*  a 
witness  in  behalf  of  his  client,  and  givea 
evidence  on  tbe  merita  of  the  trial,  be  shall 
not  argue  the  case  or  sum  it  up  to  the  jury, 
unless  by  permission  of  the  court.  It  doee 
not  appear  by  tbe  reuord  that,  before  tbe 
counsel  lestifled,  he  explained  to  tbe  oomt 
bis  position,  and  asked  permission  to  argoa 
tbe  case.  '  Under  the  circunutanoes,  wo  oan< 
not  think  tbat  the  enforoement  of  the  mlo 
waa  erroneoua  or  even  haiA. 
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4.  Tht  dofendaiit  Mked  tlie  oonrt  to  In- 
■bwA  thi  JOTT  upon  tbe  Uw  of  olTcnmaUn- 
tUl  eridoBCS,  ai  follom:  "Tbe  testlmODT 
la  ttatt  nae  U  wboUj  ctnamstantlkl.  Ana 
irfaiU  it  U  BOt  nBCMwry,  ]d  order  to  mr- 
nnt  a  conrlotlm  od  a  crimtisl  ctuwe.  tot 
tbe  ataU  to  piore  tlw  commlMtoii  of  the  act 
by  ao  eyawitMM  <w  bf  dlnot  teatlmon;,  and 
vhlle  tiM  gallt  of  tbe  defendaDt  may  ba  «a- 
tablUbed  (7  circainBtaDtial  eridenoe,  itlll. 


etrcunwtance  nectanary  to  oompjete  tbe  cbaln 
tr<  faaten  the  guilt  upon  tbe  defendant  mnst 
Itaolf  be  distinctly  and  Independently  proved 
br  competent  erldeuoe  beyond  a  reawHiable 
dnnbt ;  and  all  the  facts  and  clrconutaneea, 
wbon  ao  proveo,  ronct  not  only  be  eufflctent 
li.  themselTea  tontiafy  themiadof  tbe  guilt 
01  tbo  accused  beyond  a  Tcasonable  doubt. 


but  Uwy  moat  ezclnde  ere^  other  reasonable 
Buppoaltlon  except  that  of  bis  gutU,"  The 
M4irt  modlAed  tne  Inatructton  offend,  and 


^.    _    ^.1  the  luhject  of  clrcum- 

aluitlal  evidence,  ao  tbat  the  jury  were  In- 
almcted  as  follows:  "The  testimony  in  this 
oae  is  wholly  clrcumatantial.  And  while 
It  is  not  neccasaiT,  'In  order  to  warrant  a  con- 
y  ction  on  a  criminal  chsree,  for  tbe  stnte 
tci  prove  tbe  commlMion  of  the  act  by  eye- 
^  Itnesses  or  by  direct  testimony,  and  while 
t)>e  gallt  of  the  defendant  may  be  established 
by  circumstantial  erldence.  itlll,  In  order 
t|>  support  a  conriction  npon  circa matantlal 
•  rldence  alone,  each  fact  and  circumstance 
necessary  to  complete  the  cbaln  to  laaten  the 

Salit  npon  the  defendant  must  Itself  be  In- 
ependently  proved  by  competent  evidence; 
and  all  tbe  facta  and  circumstances,  when  ao 
proved,  must  Dot  only  be  sufficient  in  them- 
selves to  aatiafv  the  mfnd  of  the  guilt  of  (he 
■ccuaed  beyond  a  reasonable  doubt,  but  they 
must  exclude  every  other  reasonable  snppoal- 
tion  except  that  of  his  guilt."  "That  tbe 
law  requiring  the  ]nry  to  be  satlsBed  of  the 
dcfandaBt'B  guilt  beyond  a  reaaoDBble  doubt 
in  order  to  warrant  a  coDTlcIion  does  not  re- 
quire that  yon  abould  be  satisfied  beyond  a 
reasonable  doubt  of  each  link  of  the  chain 
of  circnmstaoces  relied  upon  to  establish  tbe 
ddfendsnt'a  guilt;  It  is  auCncient  if,  taking 
all  nf  tbe  testimony  together,  yon  are  satls- 
flrd  beyond  a  reasocabie  doubt  tbat  the  de- 
ftndant  is  guilty. ' 

The  charge  that,  in  order  to  warrant  a  con- 
viction, tbe  Jury  must  not  be  latisHed  beyond 
nreasonabledoubt  of  each  link  in  tbe  chain  of 
clrcamBtances  relied  u' 
lendant's  guilt,  but  t 

taking  all  tbe  testimon;  wgeuier,  loey  are 
aatlafled  beyond  a  reasonable  doubt  that  the 
defendant  la  guilty,  iaerroneousand  prejudi- 
cial to  the  riehu  of  tbe  defendant.  This  Iden- 
tical Inatmctlon  was  reviewed  by  theaupreme 
owjrt  of  Colorado  In  the  recent  and  somewhat 
oe  ebrated  Dr.  Oravet  Murdtr  Qua.  Oravet  v. 
AnpJ^.lSColo.lBB.  Tbe  court  there  condemns 


Iki      -  ,      ,       . _    . 

caifnse  a  Jur^,  and  wall  expreaseaoor  views 
by  saying  that  "the  Jury  are  quite  as  likely 
to  have  applied  that  pcntlon  of  the  instruc- 
tifii  refarrlog  to  the  links  to  tltOM  facts  which 
tbii  !■«  reqnlTM  to  be  <M*blialied  bwrond  a 
tlLILA. 


reasooable  doubt  to  wsmot  coavlotloB,  as  to 
thoM  evidentiary  matters  which  go  to  prove 
■ncA  tmatm,  and  one  or  mora  of  whldi  may 
Ml,  while  the  ultimate  fact  might  still  be 
aufOeiently  eeUbllahed."  An  iniDolB  case 
{BrtMttff.  Fiopk,  117  111.  422)  hasapproved 
irf  the  Instmctlms  here  complained  of,  bni 
Om  reasoning  supporting  the  conclusion  ot 
tbe  court  is  not  sound.  "It  Involves,"  sava 
ITuMnpaoa  on  Trials  (vol.  3,  g  HSK),  "the 
solecism  that,  although  tbe  ctrcumstancee  do 
arrange  themselves  In  tbe  fwm  of  tbe  links 
of  a  cbatn.  yet  that,  when  one  link  of  the 
chain  is  broken,  the  chain  Itself  may  still 
remain  entire ;  ignoring  the  obvious  concep- 
tloni  that  nu  chain  can  be  stronger  than  Its 
weakest  link."  The  authorities  disapprov- 
ing of  these  Inatnictlona  are  collected  In  tbe 
Colorado  decision  to  whidi  we  have  referred. 
We  believe  It  to  be  correct  tbat  tbe  prosecn- 
tioD  need  not  prove  bevoud  a  reasonable  doubt 
every  alrcnnistance  ocered  in  efidence  which 
tends  to  establish  the  ultimate  circumstances 
or  facta  on  which  it  relies  for  a  conviction, 
but  if  tbe  metaphor  of  a  chain  is  used,  and 
each  circumstance  relied  upoo  forms  a  link, 
the  link  becomes  a  Becessarr  part  of  the 
whole  chain,  and  must  therefore  be  proved 
beyond  a  reasonable  doubt.  The  cable  meta- 
phor, as  approved  by  tbe  Colorado  supreme 
court  in  (Hare  v.  Fimtt,  9  Coin.  122,  illus- 
trates the  force  of  circumstantial   evidence 


stances  which  tend  to  establish  the  ultimate 
circumstances  or  facts  are  aptlv  compared 
with  the  strands  of  a  cable.  All  such  evi- 
dentiary matters  going  to  prove  such  ultimate 
circumstances  or  facta  need  not  be  lutabtlshed 
beyond  a  reasonable  doubt,  and  still  each  ul- 
timate fact  or  circumstance  must  be  proved 
beyond  a  reasonable  doubt;  Just  as  a  few 
strands  of  the  cable  ma;  part,  and  yet  it  still 
remains  so  strong  "that  there  is  scarcelv  a 
possibllitv  of  Its  breaking."  We  therefore 
think  tha't,  if  the  chain  metaphor  Is  to  be 
used,  the  Instruction,  sa  offered,  correctly 
stated  the  law,  and  that  It  la  necessary  for 
the  state  to  prove  riach  fact  and  circumstance 
necessary  to  complete  the  chain,  ,  .  . 
by  competent  evidence,  beyond  a  reasooable 
doubt,  etc.,  and  that  It  was  reversible  error 
to  charge  to  tbe  contrary.  Ttrritory  *.  Me- 
Andrmei.  B  Hont.  1S8. 

There  are  other  errora  complained  of  by 
the  appellant.  Tbe  respondent  contends  tbat 
they  are  not  properly  before  ua  for  review, 
but,  as  the  case  must  be  tried  again,  we  will 
brleSy  refer  to  them. 

First.  Error  ia  asslKned  upon  the  follow- 
ing Instruction:  "That  parol  evidence  of 
the  verbal  admissions  of  a  defendant  may  be 
evidence  of  a  most  satisfactory  chancter.  If 
the  Jury  can  see,  from  the  evtdenoe,  that  the 
alleKca  admissions  of  tlie  crime  charged  in 
the  Tndiciment  were  clearly  and  nnderatand- 
inely  made  by  the  defendant,  and  that  they 


weiv  precisely  identifled,  and  the  laoguage 
»lf  and  accurately  repeated  by  tbe  wit- 
then  such  testimony  Is  entitled  to  great 


weight."  It  waaerror  In  the  conrt  to  Instniet 
tbe  jury  that  testimony  ot  admissions  ot 
defendant  waa  entitled  to  great  weight.    Th* 


HOHTAKA  BuntlHE  OOBBT. 


Ooi, 


^     _ __   ..jifmonj,  the  court  ftbould 

^-)t  toll  them  what  psrtlculu'  weight  to  give 
to  Knj'  portion  ot  the  testlmoaj.  8M«  v. 
BuUitian,  9  Hoot.  174;  S  Thomp.  Triali, 
fi22B7. 

Becoud.  ITpon  the  trial  tbe  coantel  foi  tlw 
■tate,  on  the  cnM-eiamiimtloD  of  tbe  ftppel- 
luit.  propounded  a  great  manj  questiona  oal- 
culaUid  tn  degrade  the  defendant  beftffe  tfte 
Jury.  The  Inquiry  took  a  wide  and  varied 
range.  3be  was  atked  If  the  had  not  rentei) 
houaea  for  purposes  of  pro^titutioD  at  various 
place*  Id  Montana;  wlietberslie  had  not  been 
a  kind  of  a  backer  for  the  proBiitutlon  nf  fe- 
male persona  In  Hlssoula  and  Hamilton :' 
whether  she  had  not  had  a  flght  with  a  priest ; 
whether  she  had  not  hugged  and  kissed  a 
Jnryautn  aft«r  tbe  bad  been  found  not  guiltj 
of  Boroe  mlsdemeBnor  upon  one  occhsIod  ; 
whetlier  ahe  bad  nolbadaQgbt  with  a  French 
proatitute  tU  aome  time ;  and  whether,  at  an- 
oUiet  time.  >he  had  not  "run  u  toudc  gen- 
tleman tbrongh  a  saloon ;"  whether  sue  had 
not  been  dmnk  when  she  was  In  Jail ;  and, 
Snallj,  It  ber  pictute  did  not  bang  in  tbe 
Bogue'a  Oallerj  In  the  city  of  New  York. 
We  cannot  conceive  upon  what  theory  of 
tbe  law  tbia  line  of  testimony  was  allowed. 
It  was  not  cross- examination  of  wbat  appeara 
bf  the  record  to  bave  been  the  a[>pellatii's 
evidence  in  cbtef,  nor  did  It  leftitimatel; 
tend  to  Impair  the  credibility  of  tbe  dtfend 
ant  as  a  witness.  Its  effect  miist  have  been 
highly  Injurious  and  preiudlnlal  to  the  de- 
fendant In  tbe  minds  of  the  Jury.  Moat  of 
tbe  matters  involved  in  the  questions  were 
wholly  remote  from  tbe  question  of  ber  guilt 
or  Innocenceof  tbe  crime  for  which  she  waa 
on  trial,  and  tbe  InTeatlgatton  seems  to  bare 
drifteil  to  a  rambling  assault  upon  tbe  gen- 
oral  character  of  the  defendant,  extending 
not  onlj  to  all  of  the  offenses  with  wblcb 
she  may  have  ever  been  at  any  time  charged, 
or  even  auspccted,  whether  rightfully  or  not. 
butlikewitetooaaeewhereabe  was  acquitted, 
and  to  ber  Inflrmillee  of  bablt.  ber  obscenity 
of  speech,  and  general  depravity  of  life. 
Such  an  examination  we  moat  earueatly  dis- 
approve of.  It  was  oopresslve  and  unjust, 
no  matter  how  wicbed  or  degraded  the  de- 
fendant may  have  been  by  common  report 
We  find  a  well -considered  declainn,  censur- 
Ing  such  an  examination  of  a  defendant,  Id 
tbe  recent  case  of  PtopU  v.  Dn  Dona,  106 
Cal.  SB. 

Third.  It  does  not  appear  whether  or  not 
anv  lit  the  Jurors  who  sat  upon  tbe  trial  of 
this  case  had  stated  lipon  tbelr  nnV  dirt  that 
they  had  Hxed  oplniona  as  to  the  gnllt  of 
Patrick  Mason,  the  principal,  but  tbe  ap- 
pellant's counsel  implies  that  they  did,  and 
argues  tbe  point  in  his  brief.  A  Juror  who 
has  fonned  a  Bxed  opinion  as  to  the  guilt  or 
innocence  of  the  person  charged  to  be  tbe 
principal  offender  ought  not  to  alt  upon  tbe 
trial  of  tbe  person  charged  u  an  acceasory. 
AmeU  V.  Statt,  9  Tex.  App.  48S. 

Fourth.  Wesee  noerror  In  refusing  to  per- 
mit a  wiineaa  to  be  asked,  on  cross  exDmlna- 
tlon,  for  tbe  purpose  of  affecting  her  credi- 
bility, whether  or  not  ahe  la  addlcied  to  the 
morphine  bablt  {SlaU  v.  WUtt,  lO  Wash. 
tlL.&A 


eil),  unleaa  It  la  proposed  to  dMW  th«t  tta 
witness  was  onder  tbe  Influence  of  the  dmc 
at  the  time  tbe  events  happened  sbont  wtaltC 
ahe  lestlBed,  or  ntrleas  she  Is  nnder  tbe  li ' 
fluenoe  of  morphine  at  tbe  time  she  la  tent  - 
fying,  or  unless  It  Is  made  to  appear  UuA 
her  powers  of  recolleotloo  are  Impaired  if 
tbe  habitual  or  eioesslve  vse  of  the  diUK. 

Fifth.  The  court  deOned  a  reasonable  donht 
In  substantially  tbe  exact  Ungnags  of  tbe 
Wtbittr  Omb,  &  Cosh.  S30,  S9  Am.  Dee.  Til, 
and  wtaicb  was  expressly  approved  of  In  T^- 
ritorg  T.  MeAndrewt,  tupra.  As  part  of  the 
deSnltlon,  however,  of  a  moral  certainty, 
the  court  charged  that  "moral  certainty  may 
be  said  to  bear  tbe  same  relation  to  matters 
relating  to  human  conduct  that  absolute  cer- 
tainty does  to  mathematical  subjects.  It  Is 
a  state  of  Impression  produced  by  facts  in 
which  a  reaaoDable  man  feels  a  awt  of  coer- 
cion or  neceaslty  to  act  In  accordance  with 
it.  It  Is  not  only  wbat  men  in  general  will 
uubesltatingly  believe  to  be  true,  but  wbat 
they  will  he  willing  to  act  upon."  If  tbe 
deflnition  of  moral  certainty  is  to  bo  given 
stall,  "to  be  thoroughly  Impressive  ttsfaouil 
lie  carried  one  step  further.  ...  la  tbs 
Juror  so  convinced  by  the  evidence  of  tb» 
truth  of  the  fact  sought  to  be  proved  that  b« 
bimaeir  would  venture  to  act  upon  anch  con- 
viction in  matters  of  tbe  highest  Goncem  aal 
importance  to  his  own  interestsT  If  this  b« 
BO,  be  may  declare  himself  miffslly  ocvtsln.  * 
Territorfi  i.   MeAndmet,  wupra, 

Tbe  condition  of  tbe  record  In  this  case  Is 
faulty.  Tbe  transcript  recites  that  the  la- 
structlona  given  by  the  court  are  ss  follows. 
Then  follow  wbat,  doubtless,  were  the  In- 
atructioDB  read  to  the  Jury.  At  the  concln- 
'  'ructions,  however,  '*e 
and,  attheconclusfm 
of  others,  "Given  as  modiSed,*  without 
apecifying  what  the  Instruction  given  was. 

Tbe  error  of  the  court  In  charging  as  it 
did  upon  circumsiantlal  evidence  la  properly 
presented,  and  upon  that  point  the  oaae  u 
•^versed,  and  a  new  trial  ordered. 

Etterttd  and  nmaruiMi, 


1.  Tbn  ezerelneoftba  risIitar«Hliter.t 
domHln  to  aoqulre  IsntI  tor  a  laUroad  li  niti 
precluded  hr  the  faota  that  tbe  road  Is  ownea'iy 
a  prlTBte  oorpotatton  and  la  tmllt  for  the  bencUi 

NoTB.— Tlie  rlcht  of  a  callroad  oconpuir  to  take. 
bT  ooQdemnalloD,  iHvperlj  previourlr  acqalied 
for  rallmad  purposes  by  snotliar  company,  la  oue- 
fully  developed  In  the  present  ease.  On  tbe  sen- 
iirat  lubject,  see  also  naU*  to  Barre  B.  Oo.  v.  Hoot- 
peller  ft  W.  B.  B.  do.  (Vt.)  4  L  B.  A.  nk  Chry  li- 
brary V.  BIM  (Haas.)  T  L.  B.  A.  TtB,  and  HtflUn 
Bridge  Co.  V.  Juniata  OountT  (Pa.)  1*  I>  IL  A.  OL 


Bmra,  A.  A  P.  S.  Co.  t.  Homtaita  Unox  B.  Ox 


■  pottlon  of  the  rUrbt  of  way  of  a  lonnar 
where  wch  porUon  !■  oecnided  hj  imezoaTated 
took  aiMl  dln,aDdtbne  WDolmmnllMeonMpeot 
of  the  other  KMd  needlnt  It.  uid  lutraoksareto 
te  Iilaoed  tar  CDOugb  avar  from  the  other*!  ao  aa 
■tot  lo  iDlerteie  with  la  operattoas:  wbOe  that 
■ooBtloD  li  I7  tar  the  miMt  pmctlMble  t^  oao 
he  found,  any  other  route  would  tmptnce  aa 
'  ^  coad  ait Ua  doea.  would 
a,  would  be  enor- 


5.  AbrntOatm  neti—atty  U  bo* 

(o  ooable  one  raflroiMl  to  ooudemo  a  portion  ot 
aoolbei^  rlcht  ol  wajr  for  Ita  tracks,  undsr  a 
•tatute  forblddlos  luota  appropriation  UDleM  the 
ow  to  whlcrti  It  la  to  ba  applied  a  a  "more  ueoea- 
mrj  publlo  uae." 
4>  IiftBd  baloaclnc  to  »  r»llnMtd  «o^ 
paar  br  wm^  of  OMoaMnt.  aad  oot  aciu- 
att7  Id  mr  by  It  or  DOt  a«taallr  nemnarr  f  or  tb« 
euloriment  of  Ita  (nutoblM,  b.  with  reapeot  to 
the  power  of  emlaent  domain,  upon  the  aama 
tooUnir  aa  the  land  of  an  individual  dtlam.  If 
there  la  neoeMitf  thu  It  ihould  tw  taken  for  au- 

7.  nie  nao  fttr  whleh  property  m2r*mAj 
held  tar  pabUe  bos  m«  jr  be  oondenuted 

need  not  be  a  dUfereot  one  under  ■  iiatute  per- 
mitting auch  DODdemnatlonfor.a  more  aeacaaar; 
publlo  naiL 

6.  Aeaaoof  aeoe— ItrlaprooantwdwUhin 
Code  ClT.  Proa.  I  tOl.  permlitUir  one  railroad 
oampany  to  eondemn  a  portion  of  the  rl^tof 
wttj  of  auotber,  when  the  latter,  ttaTcralu  a 
moantaiD  aide  In  a  mlnlDs  aeotion.  haa  wtthln  Ita 
right  of  way  tracks  unuaad  and  In  all  reaMoable 
prohabUltr  not  pooaMarr  for  future  UK.and  an- 
other road  aeeUng  the  aame  objeottve  polot  la 

o  take  a  part  of  anoh  rtcht  of  war  to 


,    Tb»    qwOBllOu    of    flawmna    to  bo 

oirardod  upon  the  eroalng-  of  one  railroad  br 
another  ma)' be  referred  to  commiailoDenniider 
a  ataiuie  proMdbir  that  Marts  mar  rearulaieand 
plaoe  and  mannar  of  maUag 


la  A  rmllrood  oeoklnir  to  oroM  »ii- 
alhitar  aboold  be  permitted  to  emplor.  and  re. 
quired  to,  pay,  tbo  neonaary  watchmen  ttaaob 


APPEAL  by  defendant!  from  a  Itnfgtneiit  of 
thel>ltinct  C^urt  for  Bllrer  Bow  Uounty 
WLRA. 


Id  faror  of  plilnttff  in  &  proceeding  to  oondmiih 
landi  for  a  right  of  way  for  a  railroad  and  to 
obtato  permtnton  to  croM  tradu  of  defeodaat 
road*.    Med^fitd  wtd  ^flrwud. 


Inoorpoialediuidertbelawaof  Montana.    The 
defeDdaDt  tbe  Hontana  UdIod  Rallwar  Com- 

Boy  ia  alio  tocorporalod  tinder  (be  liwa  of 
DDtaiw.  TheolherdefeDdanuare  organized 
Qoder  tbe  Uwa  of  olber  atatea.  The  plaintiff 
allefna  tbat  it  la  auiliorliad  bj  Its  cbart«r  to 
oooatruct,  matntaiD,  and  operate  a  lloe  of  rail- 
way from  tbedtj  of  Butte,  Sllrer  Bow  oODDty, 
MonL,  beglnolng  at  a  point  Dear  the  lermlnua 
or  depot  of  Ibe  Montana  Central  or  Great 
Northeni  Railway,  at  or  near  ibe  citT  of  Butte 
aforesaid,  and  ruDnlan  aod  eztendlDg  thedce 
in  a  ({eQeral  wei^teily  direction,  by  way  of  tbe 
lowui  ot  Rocker  and  SllTer  Bow.  In  said 
county  or  Silver  Bow,  sad  tbroogb  tilWecBow 
caiiOD,  lo  a  point  near  Oregwn'a  Sprlnot,  and 
tbence  In  a  ireneral  north  westerly  direction, 
akirtini;  Ibe  westerly  foothilUof  Doer  Lodge  Tal- 
ky,  to  the  city  of  Anaconda,  wltb  sucb  conuec- 
UoaB.  brancbes.and  spurs  to  mines  and  smell- 
ing works  and  otbw  Industries  to  said  counties 


,Id  lineof  railnsT  between  the  said  cllles of 
Butte  and  AnicoDda,  and  also  the  branch  and 
connection  Intended  to  connect  on  (tie  east 
Willi  tbe  Mountain  View  spur  and  Montana 
Central  Railway,  and  by  means  of  tbal  rail- 
way with  tbe  main  line  ot  plaintiff,  at  or  near 
Ibe  Great  Nnribeni  depot  atotesHid,  and  also 
to  connect  directly  with  tbe  main  line  of  plain- 
tiff St  a  point  west  of  Butte  City,  to  wit.  at  or 
near  Ri>cker,  and  to  extend  to  tbe  various 
mines,  mills,  and  other  Induslrles  situate  slduir 
Bsld  branch. — alt  of  said  branch  and  the  points 
above  mi'Dilnned  beins  in  Silver  Bow  county, 
Mont.  Tbstthe  public  Icterest  requires  the 
conairuclion  of  said  railway,  and  the  brancb 
thereof  above  devcrilied,  and  tbat  the  land! 
proposed  by  plaloiiff  to  be  taken  and  con- 
demned for  Ibe  use  of  said  railway  are  re- 
quired and  Decesaary  for  the  conatrucllon  and 
operalloQ  thereof,  and  for  a  rieht  ot  way, 
tracks,  side  tracks,  and  genemi  railway  uses  of 
plaintiff.  Thai  it  is  ne<^es)ary  to  the  constrac- 
tion  aod  opcniilon  of  said  railway  tbat  Ibe 
plaiDiiS  should  take.  use.  and  enjoy,  for  Ibe 
purpoee  of  a  rieht  of  way  for  its  branch  rail- 
way above  described,  certain  portions  of  land 
l3  Silver  Bow  county,  and  all  being  within  tlie 
limits  of  the  riirlit  of  way  claimea  by  tbe  de 
fendants  herein'for  a  railrond  now  being  oper 
ated  by  Ihe  di'fecdant  tbe  Hontana  Cnlon  Buit- 
way  Company.  Then  follows  in  the  com- 
phdnt  an  accurate  description  of  tbe  lands 
which  the  plalotitf  wishes  loose  for  risht  of 
way  purposes.  Tbe  description  embmce*  a 
stripof  land  across  the  NipperclaJm, and  nlthln 
the  defendant's  right  of  way;  also  a  strip  ol 
land  In  the  Lart  Cbanc«  addiilon  lo  tbe  city  of 
Butle,  and  a  poriion  of  certain  blocks  of  ibe 
Belle  and  Butte  addition  to  the  city  of  Butle: 
aleo  a  strip  ot  land  across  the  Clear  Qrit  min 
Ing  claim;  also  a  Strip  of  land  acroas  tbe 
Banker  mining  claim:  also  a  slilpof  land  across 
tbe  Autocrat  claim;  also  a  rtrip  aonjas  Um  Ofo 


MoHTAXA  ScrsBin  Ooubt. 


BnUa  clsbn;  alio  iMim  vsom  the  Pidflc 
cUliD,  tbe  Foulln  dalm.  the  Hamboldt  daiin. 
the  Buffilo  claim,  tbe  Little  Mlna  claim,  the 
Blackfoot  claim,  tbe  Alexander  claim,  the 
Gambter  claim,  tbe  Wake  Up  Jim  claim,  and 
tbe  Emms  Abbott  clabn.  FUtDtiS  alleg«slbat 
the  defepdanta  claim  or  own  an  interact  or 
right  to  Uw  ptopert;  above  deacrlbed,  and  more 
parttcululr  wt  forth  by  metei  and  bouoda  Id 
plaintUTs  complaint,  and  that  the  Montana 
Union  Ballwaj  Company  hu  no  lotereat  In 
nld  premise*,  except  an  eaaeracDt  for  a  tlfrbt 
of  way  fornOwaTporpoan,  and  that  although 


Company,  It  ha*  BOTer  be«i  used  by  defend- 
anta  or  any  of  tbem  for  any  pnrpoae,  aod  Is 
not  neceMoiy  for  Ibelr  ute  for  nllway  pnr- 
poaca,  or  for  any  public  use,  and  tbat  the  use 
for  which  plaintiff  seeks  to  condemn  lald 
property  ana  lo  which  said  property  1*  to  be 
appll^by  {dalotiff,  U  a  more  neoeaaar;  public 
use  than  any  use  to  which  defendant*  oould 
put  said  lands  or  any  part  thereof.  Theplaln- 
ttO  further  allege*  uiat,  in  tbe  construction  of 
lis  said  branch  Hoe  It  is  neceiaary  that  said 
branch  linesbould  cross  and  lulersectthe  Mon- 
tana Union  Railway,  and  certain  spurs  tbereof. 
There  are  a  bo  at  twelve  of  these' croBelon,— 
one  at  the  Modoc  mlae;  oneoTer  tbe  spur  lead- 
ing to  tbe  Anaconda  ore  house,  roarked  B  on 
tbe  map^  aooiher  crossing  over  the  spur  lead- 
ing to  tbe  Anaconda  ore  bouae,  marked  C 


oroBsiuij  over  the  HagclD  spur,  marked  E;  also 
a  crossiu);OTer  tbe  Buffalo  spur,  marked  F:  also 
a  crofstng  over  the  spur  leadlngto  the  Houo- 
tain  Consolidated  mine,  marked  O:  also  a  cross- 
ing orer  the  spur  leading  lo  Ibe  Qreen  Mouo- 
taln  and  Wake  Up  Jim  ore  bouses,  marked  E; 
alsoacroKslngoTertheipur  leading  to  tbe  ore 
house  of  the  High  Ore  mine,  marked  I;  also  a 
<s/MsiDg  over  tbe  Haggln  spur,  leading  to  Ibe 
High  <)r«  mine  ore  bouse,  marked  J;  also  a 
crossing  over  the  apur  leading  from  tbe  Hag 
gin  spur  to  the  boiler  bouse  of  the  Anaconda 
mine,  marked  E;  also  a  crosslDg  over  tbe  Hag- 
gln spur,  nearthe  Umber  shop  at  tbe  Anacondn 
mine,  marked  L.  It  Is  alleged  by  plainliS 
tbat  these  various  crosainga  and  intersections 
proposed  are  lo  be  made  tn  tbe  manner  moat 
compatible  with  tbe  greatest  public  benellt  and 
tbe  least  private  Injury  to  the  defendants,  and 
tbat,  s«  proposed,  thecrosriDgs  will  not  In  any 
way  Interfere  with  the  use,  operaiioo,  or  en- 
joyment by  tbe  defendants  of  tbeir  said  rail- 
way lines  or  tbe  aputs  tbereof.  Pialoliff  fur- 
ther alleges  tbat  It  bas  been  unable  (o  agree 
with  the  detendanls  as  to  ibe  amount  of  com- 
pensaiion  to  be  paid  for  tbe  taking  of  the 
above  described  premises  and  the  construciion 
of  tbe  crosstogs,  and  that  tbe  interest  in  tlie 
premises  sought  to  be  condemned  for  pi aio tiff's 
use  la  only  an  easement  for  a  right  of  way  for 
Ibe  coDBlruction.  maintenance,  and  operation 
of  its  railway.  Tbe  plsindCTs  prayer  Is  for  a 
Jndgmentthat  the  use  tor  wbichplalnllff  seeks 
to  appropriate  the  premises  is  a  public  use; 
that  Ibe  public  interrals  require  theconatruc- 
tlon  of  pislntlff'a  railway,  and  that  the  lands 
and  tbe  crossiogs  proposed  lo  be  made  are  nec- 
eaaary  for  ilie  puipOM  of  said  rallw^  and  said 
St  L.R  A. 


branch  raSvray,  and  tbat  the  pWntlff  haa  » 
rl|^t  lo  ^>propriate  tbe  premiss*  and  make  tbe 
crosalnga:  that  the  conrt  ascertain  tbe  inter- 


der  be  made  appointing  three  comptient  and 
dirinterested persons  aacommisslonersloasscia 
the  damage*  by  reason  of  the  apixopriation  of 
the  aald  property,  and  tbat  on  tbe  coming  In  of 
the  repent  of  tbe  eomroiaaiooer*,  tbe  coon 
make  suet  order  In  regard  to  the  poesessloo  of 
said  property  soucbt  to  be  condemned  as  ma; 
be  inoper;  and  OaX  as  lo  tbe  croeaing*.  th» 
court  adjudge,  regulate,  and  determbie  the 
place  and  manner  of  manng  tbe  lame. 

The  inaterlal  points  of  defendant's  answet 
are  a  denial  that  the  public  neceastiy  require* 
the  construction  of  plaintiff's  railway  and  tba 
branch  thereof,  as  set  forib,  or  tbat  tbe  lands 
therein  proposed  lo  be  taken  and  condemned 
are  required  or  necesss^  for  the  coosirucitoa 
or  operation  of  plaintiff^  railway,  or  for  uny 
use  connected  therewith.  Defendants  desj 
that  it  it  necessary  to  the  construction  or  oper- 
ation of  plalntlfTa  railway  tbat  it  abouid  taks 


claimed  by  tbe  defendants,  and  set  forth  m 
plaiDlifTe  complaint;  deny  tbat  the  property, 
or  an;  pari  thereof  sought  lo  be  condemoed, 
has  never  been  used  or  that  tbe  same  ta  not 
necessary  forrallwayuse*  for  defendants;  deny 
that  tbe  use  for  which  plaintiff  seeks  to  con- 
demn the  property  is  a  more  necessary  public 
use  than  an;  use  to  which  defendants  could 
put  tbe  lands  or  any  part  thereof.  They  deny 
tbe  necessity  of  tbe  croB>>lDgB  or  iniersectiona 
plearied  by  the  plalnitff,  and  deoy  tbat  such 
crossings  are  located  in  a  manner  moat  compat- 
ible wlib  the  grealesi  public  benefit  or  least 
private  injury  to  tbe  defendants;  deoy  thsl  tbe 
proposed  crossing*  will  not  iuterfere  with  tbe 
enjoyment  of  defendant'*  railway  privileges. 
The  defendanls  then  allege  that  the  Oregon 
Sbon  Line  &  Utah  Northern  Railway  Com- 
pany Ib  the  owner  of  those  various  jueces  of 
ground  described  in  the  complaint  as  parts  of 
Ibe  TflHous  mlDing  claims  bereiofore  referred 
to.  and  aver  tbat  all  of  Mid  gronnd  was  ob- 
tained by  grant  or  by  tbe  exercise  of  tbe  right 
of  eminent  domain,  for  Ibe  purpose  of  thecon- 
■truciion  of  a  railroad  over  the  same,  and  for  tba 
operation  of  tbe  Montana  Union  Railway,  and 
tbat  all  of  aaid  ground  became  and  was,  and 
now  is,  absolutely  oecessarv  to  the  laid  defend- 
ants for  tbe  operation  of  ssld  railway,  and  baa 
always  been  used  for  socb  purpoees  by  defend- 
ants, and  defendanta  expect  to  continue  to  use 
tbe  same,  and  tbat  the  seme  is  absolulely  nec- 
essary todefendantafornil  way  imrpoaea.  De- 
fendanla  further  allege  that  praiotiff  could  eaa- 
II;,  and  at  a  slight  increase  of  expense, construct 
its  railway  in  a  manner  lo  avoid  any  conflict 
wiib  or  appropriation  of  any  of  tbe  part*  of 
ihe  figbt  of  wa;  of  these  defendants,  bat 
tbat  tbe  plaintiff  seeks  to  appropriate  a  part  of 
the  right  of  way  of  defendants  In  order  to 
save  cost  of  acquiring  right  of  wav  for  Itself. 
and  not  because  said  right  of  way  I*  Indbpea- 
aable  to  the  use  of  said  plainllff.  Defendanta 
further  aver  Ibatif  plainiifr*  railroad  la  con- 
structed in  accordance  with  the  plan  a*  laid 
oat  by  [dalDUO,  great  and  Irreparabla  dr  -  -  — 
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wm  be  doM  tliem,  ud  tbmt,  uide  from  tlM 


ftnd  Bpnn  of  defeoduils  at  polnU  tbat  vtll 


cmnnot  be  ecoDOmlcall;,  profliably,  or  properly 
operated,  1(  pkiotUt  If  alloired  to  coDBtruct 
crostlDga  acroai  itt  liiwi  or  ipure,  as  proposed 
}n  tbc  plaiDdfl.  Defeudauia  furtlier  allege 
t&at  I7  dight  locreaae  of  coat,  plalotift  could 
■ToId  all  tfie  croratttKa,  andtbat  it  Is  Dot  nrces- 
•ftiy  [bat  the  croaaiDgs  be  laid  aa  plaintiff  con- 
templalea.  It  U  further  alleged  that  plaintiff 
baa  DO  right  to  coter  upon  the  risht  of  way  or 
roadbed  of  defendanU,  except  lor  neceesary 
crossiufn  or  coaoecUoDS,  and  therefore  baa  no 
rlsbt  of  condemnailoD  orer  the  right  ol  way 
oT  these  defeDdaDla. 

Tbe  repUcaiion  of  plaintiff  denies  that  all 
or  any  of  the  ground  became  or  waa  or  la  ~' 
all  Decenary  to  defendanU  for  railway  pv 
poacfl,  or  ttiat  It  has  efer  been  used  by  the 
for  sucb  purpoaes,  or  that  Iha  defendants  e 
pect  to  QM  tbe  aame;  deoies  tbat  plaintiff. 
alight  increaw,  oonld  so  conatruct  iia  railway 
aa  to  STofd  any  conflict  with  or  appropriation 
of  any  parts  of  defendants'  right  of  way,  or 
Ibat  plaintiff  seeks  to  appropriate  the  right  of 
way  Id  question  to  save  cost  to  itself,  or  not 
berante  the  said  right  of  way  Is  Indispensable 
to  tbe  use  of  plaintiff;  denies  Irreparable  dam- 
age, or  any  damage;  denies  that  the  CTOsdoga 
will  materially  Interfere  wltb  tbe  defendants 
operation  of  tbeir  railway,  or  that  plaf— " 
ccmld  easily,  or  at  all,  aroid  sucb  crosslDi 
slight  Increase  of  coat  of  constnicdon;  . 
denies  that  It  Is  unnecesfiary  that  sucb  crMslng 
abonld  be  made  as  proposed  by  plaintiff;  aod, 
finally,  denies  that  plaintiff  has  no  right  lo 
enter  apon  tbe  right  of  way  or  roadbed  of  these 
defendants,  except  for  necessary  crossiDgs  or 
oonnectiona,  or  that  plaintiff  has  no  right  ot 
cODdemnation  oTer  the  right  of  way  of  these 
defendants,  or  any  of  them. 

Tbe  cause  was  bied  before  the  court,  without 
m  ]nry,  in  September,  1898,  The  testimony 
taken  before  the  court  Is  quite  volumlooos,  and 
■o  much  of  It  asiadeemed  pertinent  and  neces- 
saiT  to  ezplalc  the  dedsion  of  the  court  Is 
embraced  within  the  opinion  following  tbia 
statement.  The  judgment  and  order  of  the 
court,  after  Its  more  formal  recilala,  aela  forth 
tbat  the  judge  of  tbe  dislricE  court,  with  a 
civil  engineer  chosen  by  each  party,  inepecled 
tbe  premises  before  the  submisaiou  of  the  case, 
and  thereaf tA  It  waa  decided  '  'that  tbe  use  for 
wbleb  the  property  described  in  the  complaint, 
and  hereinafto'  described.ls  sought  to  be  ap- 
propriated by  Ihe  plaintiff.  Is  a  public  use, 
witbin  tbe  meaning  of  the  laws  of  the  United 
States  and  of  tbe  slate  of  MoDtana;  that  the 
entire  (quantity  sought  to  be  appropriated  on  eh  t 
•o  to  be  taken;  that  the  appropriailoD  tbereof 
will  not  be  detrimental  to  the  public  iotereat  or 
welfare,  and  ts  required  and  necessary  for  the 

8 roper  prooecullon  of  the  enierpriae  for  which 
is  sought  to  be  ■ppropriated,  and  that  the 
public  interest  requires  tbe  prosecution  of  the 
pkfntffTs  said  enterprise;  that  the  premises  so 
■oo^t  to  be  appropriated  by  tbe  plaintiff  are 
not  DecesauTT  for  tbe  use  of  the  defendania' 
rtflway,  nor  for  any  public  use,  and  Is  not  now 


tbe  same,  and  to  which  said  property  Is  to  be 
applied  by  plaintiff,  IsamoreneeesBarypubllc 
use  than  any  use  to  which  tbe  defendants 
bare  or  could  put  said  lands,  or  any  part 
thereof.  And,  no  sufflcipntcause  having  been 
shown  why  commlsslonera  should  not  be  ap- 
pointed herein,  it  is  hereby  ordered  Ibat  Qlintoa 
C.  Clark,  Justin  Butler,  and  C.  J.  Slevenaoa, 
three  competent  and  dial  mereated  persons,  resi- 
dents of  tbe  aaid  county  of  Silver  Bow,  be 
and  tbey  are  hereby  appointed  commtssionera 
to  ascertain  and  determine  the  amount  (o  be 
paid  by  the  plaintiff  to  the  defendants  as  oom- 
pensation  for  their  damages  by  reason  of  tbe 
appropriation  of  said  property.  The  right 
sought  to  be  obtained  In  tbia  proceeding  Is  an 
easement  for  railroad  pvrpoaea,  in  and  over  tbe 
f  oIlowlDg  described  tracts  and  parcela  of  land, 
situate  la  the  counlv  of  Silver  Bow,  stale  of 
Montana. "  The  order  particularly  aele  forib 
tbe  gitound  embraced  within  the  limits  of  the 
right  of  waj*  of  defendants,  as  deacribed  in 


and  adjudged  that  the  croeatngs  and  inleraeo- 

tione  descritied   by  plalntilh   1 

and  proper. 


over  the  defendanliP  apur  known  as  the  "Oag- 
non  Spur,"  on  tbe  Clear  Orit  claim,  tbe  (wurt 
made  the  following  proviso:  "ftovlded,  how- 
ever, the  defendants  may,  and  If  they  do, 
irithln  ten  days  after  tbe  date  hereof,  give 
notioe  In  writing  to  the  plaintiff,  that  they 
consent  to  the  plaintiff's  taking  up  their  entlra 
Oagnon  spur,  aforesaid,  and  placing  and  re- 
btiilding  the  same  on  tbe  south  side  of  tbe 
defendants'  main  track,  oppoaite  or  about  op- 
posite its  nresent  position,  then.  In  tbat  case, 
the  plaintiff  shall,  at  Its  own  expense,  and 
wttbinareasonable  ti me  after  the  giving  of  said 
notice,  remove  and  place  and  rebnild  the  said 
spur  00  the  south  side  of  defendants'  main 
track,  opposite  or  nearly  opposite  its  present 
position,  and  make  the  aame  convenient  to 
approach  bv  and  for  teams  and  wagons,  and 
provide  proper  approaches  thereto;  and  pro- 
vided, further,  that,  if  luch  coneent  be  not 
given  within  the  time  and  in  the  manner  afore- 
said, then  the  plaintiff  may  and  shall  extend 
its  road  across  such  spur  at  the  present  grade 
of  tbe  plaintUTs  road,  and  tbe  plaintiff  shall 
not  be  obliged  to  put  In  any  croesins,  and  in 
sucb  case  Ihe  defendania.  If  they  deaire  lo 
operate  said  spur  or  use  the  same,  shall  make 
the  same  conform  to  the  grade  of  plaintiff's  road 
and  track,  and  put  in  a  crosilng  at  the  grade 
of  plaintiff's  track,  and  maintain  tbe  same,  all 
at  uielr  own  expense." 

It  was  also  ordered  that  tbe  plaintiff  might 
croes  the  defendnntB*  apnr  known  as  tbe  "Buf- 
falo Spur"  at  an  angle  of  14°  48'  Id  lelallon 
to  Ibis  apur  tbe  court  added  aa  follows:  "Pro- 
vided, however,  that  tbe  defendants  may,  and 
If  tbey  do  within  ten  days  from  thedaleof  this 
order,  notify  the  plainlUf  in  wrillng  that  they 
consent  to  permit  tbe  plaintiff  to  raise  we 
entire  grade  of  tbe  said  Buffalo  apur  so  that  the 
plaintiff  can  croes  tbe  same  at  Its  own  grade, 
then,  in  tbat  event,  tbe  plelntift  shall,  befoie 
making  said  crossing,  raiaa  the  gntda  of  Ih* 
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wbo1«  of  M<d  ipiii,  kt  Its  own  ezpeiuB,  K  u  to 
make  a  feuible  croMlng  with  Iia  road,  and 
leave  iaid  spui  inareaaoDablecoudliioi)  forttw 
UH  of  the  dereudanta;  aod  prorlded,  further, 
that.  If  the  defeadaai*  do  not  gin  anch  conaeot 
wlcbla  tbe  mtd  liine  and  to  ibe  aaid  manner, 
the  plBtDiiil  shall  make  aald  cioestng  at  Iti  own 
grade,  tn  asreawnably  safe  manner  eitberame 
can  be  done  wttbout  nbAng  the  grade  of  the 
entile  Buffnlo  apiir  aforeaatd." 

It  was  also  ordered  by  tbe  cotirt,  In  relation 
to  the  waicblQK  of  the  croaslnga,  a*  foUowi; 
"Tbat,  except  as  othnwlae  hereinbefore  pro- 
vided, all  taid  croKinga  ahall  be  put  Id  bj  tbe 
plutotfff  at  tta  own  coat  ud  ezpenae,  and  ^b11 
tbereafler  and  forever  be  kept  up,  watched, 
and  mainialned  at  tbe  }olnt  eipenae  of  the 

{latntlft  aod  Ibe  defendants;  tbat  u  to  sny.  one 
alf  to  be  pnld  bj  the  plalniifF.  and  one  half  to 
be  paid  by  the  defendants,  or  tbe  successors  fn 
interest  of  Mid  pBrilesoretiberof  ihem,— (hat 
ii  to  saj,  that  each  road  ahall  assume  and  be 
liable  to  an  equal  oMIgittlon  in  tbete  respect*. 
That  any  improvemeoia  or  repairs  Decenary  (o 
niil  croHloos,  or  expense  neceasarv  on  socount 
at  DialniBlnlDj;  the  same,  may  be  made  or 
incurred  bv  ooe  road  at  Ibe  equal  eipense  of 
Itself  aod  tbe  others,  if,  afier  reasonable  notice 
to  such  oiber,  the  latter  refuses  to  Join  In  the 
same.  Thai  defendaDls  sbnll  not  Interfere  with 
the  plalnliS  while  pntilus  In  satd  crossings,  nor 
Id  any  roaoDer  binder  or  delay  ibe  name.  That 
at  tbe  ume  lime  tlM  plain  I  ItF  shall  put  tbe  ia<d 
crosslo^a  in  piwx  In  a  manner  which  sliaii 
cauw  00  unreasonable  tncODvenlence  or  delay 
to  detendanis*  bustneM.  And  it  Is  further  or- 
dered and  adjudged  ibst  the  defeodanu  shall 
be  entllled  to  compensatioD  from  platntiS  for 
tbe  privilege  of  DiablDK  *>ld  crossings,  but  (hat 
defendanis  shall  not  be  eoUtled,  on  an»ant 
thereof,  lo  any  compensatlnn  or  damasea  for 
the  Interruption  or  inconvenience  nccasioned  to 
tbelr  busineu  thereby.  .  .  .  That  the  standard 
of  compensation  shall  be  tbe  reasonable  value  of 
the  common  use  bj  plaintiff  with  defendants 
of  the  portions  of  I  he  defendants'  right  of  way 
occupied  by  said  crossiogs.  That  the  commb- 
atooers  above  oamrd  and  hereinbefore  ap- 

Soinird  are  hereby  directed  and  authorized  to 
eii'rmlne  and  assess  tbe  value  of  said  common 
use,  suljject  to  t>ierestrictloDnabore staled,  and 
tbat,  la  Tnnklag  such  assessment  and  delenni 
oalioD  of  Hie  amnunt  to  be  paid  by  Ibe  plaintiff 
to  tbe  defendants  on  account  at  raid  crowings 
and  common  use.  the  said  commissi nncrs  shall 
determine  tlie  amouot  to  be  paid  for  tbe 
common  use  of  each  crossing,  separately,  and 
ahull  in  tbe  I  r  report  mention  inesamedisilncly 
ana  scp;iTHtelv.  It  is  further  ordered  that  the 
criissings,  afierbelngmade.aball  remain  In  the 
common  use  of  both  roads,  and  that  both 
parlies  shall  be  required  to  oiiserve  ail  the 
laws  of  tbe  atate  (.1  Honiana  relxllne  tn  the 
blowlngof  wbistles,  ringing  of  ticlla,  and  stop- 
t>lng  at  erosslngs.  That  DeitlierpnriTsbslt  stop 
Its  engines,  cata,  or  trains  on  any  of  ibe  eroea- 
ings.  or  so  nenr  thereto  as  to  InterfeTe  in  snv : 
niHnoer  with  the  opernlion  of  ihe  other  roan. 
Tbat  neither  patty  shall  have  a  prererenre  or 
right  of  way  over  tbe  crossiiigB,  but  thai  Ibe 
party  whose  train  Aral' '-  ■" - 
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Tbat  In  eaae  trains  on  tbe  dlflnent  rowla  m&ke 
such  slope  at  the  same  lime,  or  at  or  De«r  tbe 
same  lime,  or  wUhin  twenty  seconds  of  each 
other,  thedefendanii^  train  aball  have  the  ri^t 
to  make  tbat  crossing  first.  That  no  engine  or 
train,  in  switching,  ahall  be  entitled  to  pass 
over  ft  oroaaing  more  than  once,  if  an  engine  or 
train  on  tbe  oiner  road  be  in  waiting  to  croea, 
and  Ihe  switching  engine  or  train  AM  allow 
Ihe  waiting  train  or  engine  to  cross  before  Itself 
crosring  sgaln.  Tbat  all  needful  slgos  and 
signals  at  and  for  croaitnga  shall  be  cod- 
■Irucied,  erected,  maintained,  and  operated 
Jointly  by  tbe  plaintiff  and  defendants,  and  u 
their  Jolot  cost  sod  expense;  provided,  bow- 
ever,  thatlncsseltbeDeeessaTytoemploy  any 
person  or  persons  expresslv  for  tbe  operation 
of  such  signals,  or  any  of  lliem,  plalodtr  shall 
have  the  right  to  select,  hire,  and  discharge 
such  person  or  persona." 

ThedefendanU  movedforanewtrla),  which 
wa*  denied,  and  this  appeal  is  pmeecnted  both 
from  the  Judgment  and  the  order  overruling 
the  motion  for  a  new  trial, 


Meitri.  BL  Kirknatrlek,  W,  W.  DtxoB. 
and  William  Sfialloa.  for  respondent: 

Plaintiff's  railroad  is  a  public  blgbway  and 
the  public  baa  a  rlgbt  to  use  It;  it  u  through- 
out snliject  to  legialatlTe  regulation  and  con 
trol  and  therefore  its  nee  is  a  public  use. 

Sfationai  Dock*  B.  Oa.  v.  Oentrat  £.  Ob.  S2 
N.  J.  Bq.  7Sa. 

The  true  criterion  by  which  to  Jadge  of  tbe 
character  of  the  ase  Is  whether  tbe  public  may 

ijoy  it  by  right  or  only  by  permiaslon. 

linffaCo  A  N.  7.  0.  It,  Co.  v.  Brainard,  9  N. 
T,  IIW;  Btekman  v.  Saratoga  A  8.  B.  Co.  8 
Paige,  4fl,  23  Am.  Dec.  B79;  JVaev  v.  EUgabtth- 
town,  £.  A  B.  S.  B.  Oo.  80  S>.  2SD;  Moodg  v. 
JacktontiOe,  T.  A  E.  W.  Buo.  20  Fia.  097: 
Shawr  V.  Utarmtl.  i  Ohio  St.  4Mi  SWntek 
PriraU  Rnad.  TT  Pa.  S9;  Sadier  v.  Lai-gham. 
M  Ala.  SIX;  Warrm  v.  BunneU,  11  VL  aOO; 
Colorado  Kattern  S.  Oo.  v.  Union  P.  R.  Oo.  41 
"       "  "  3.AS.R.Co.y.Pw- 

mtar  B.  Oa.  v.  Snit- 
em  B.  Oa.il  Minn.  461,  C  L.  R.  A.  lllj  Cart- 
tra  Ooata  Goal  Mine*  R.  Oo.  v.  Hon.  US  Cat. 
328:  Stale  v.  IJibernut  Underground  R.  Oo.  « 
N.  J.  L.  43:  PbiUipt  v.  WaUon,  VA  lona,  38: 
Palairfft  Apptal.en  Pt.  479,0  Am.  Rep. 450: 
PhitarlflpJiia.  W.  A  B.  R.  Co.  v.  Wiaiamt,  54 
Pa.  lOSi  Ran*  v.  RUher.  83  Pa.  109;  Lewis. 
Em.  Dom.  g4  IM.  Ifi7,  171;  Bt.  Louit.  I.  M.  A 
8.  B.  Oo.  V.  Pttty,  07  Ark.  809,  »  L.  R  A. 
484,  note:  Beekmaa  v.  Saratoga  A  8.  U.  Oo.  8 
PalEe,  40.  Sa  Am.  Dec.  68d-707,  noie;  Chv-ago 
Dock  A  0.  Co.  V.  Qarrity,  1  lO  Dl.  100;  i/iU.  v. 
Patiin,  106  111.  00;  Truadalt  v.  Fmma  Uiapf 
Sumtr  Co.  101  III.  B81;  S/unmM  v.  Buiti.  83 
CaT.  U2,  Dl  Am.  Dec.  077. 

In  Montana  mining  is  the  dominant  Indus- 
try, The  prosperity  of  tbe  state  Is  very 
Inrgely  due  lo  tbe  development  of  the  mines. 
Under  sucb  conditions  tbe  busineai  of  mining 
Ull^ir  a  public  UK. 

Comp.  SUt.  p.  1058,  gS  14«mS0T;  Dat/bm 
Gold  A  8.  Milt.  Oo.  v.  ikawill,  11  Sm.  8M. 


..CoCH^Ic 


Bens,  A.  *  P.  B.  Oil  T.  MoauMA  Uiocn  B.  Oft 


lyCoogle 


HomuiA  Sunuou  Oocbt. 


Jul  I, 


8m  •!»  iJMrMI  Y.  jrvniMA,  49  Ho.  S79;  i^iU- 
<«  ▼.  WaUon,  08  Iowa,  SB;  Oafrnum  BOver 
Mi».  Cb.  T.  CbttMWt,  10  Not.  ]47:a>iuf  Gold 
mm.  Cb.  T.  Anbr,  50  Q*.  419;  JRm  Cbirtml 
Oi)alCh.J.  Qtorg^»OreekCoal±I.  Cto.STHd. 
503:  e<te'«  Apfia  (Pa.)  S  Am.  ft  Sng.  B.  Caa. 
leS;  TbJM  T.  Eudton.  10  Ony,  49S;  Otm*teaS 
T.  CSstiy.  3S  OoDD.  646.  8SAm.  Deo.  Sai;  T«U 
T.  Amtin,  84  Coon.  7B;  Ortat  FaiU  M^.  Oe.  t. 
FerwM.  47  N.  R  406:  TVUf  Wafn*  £to.  T. 
CMm-,  18  H.  J,  Eq.  021.  SO  Am.  Dec.  eS4; 
Oo<dev,  CODBt.  Lim.  p.  009;  13  Am.  ft  £ag. 
Bno.  Law,  p.  840;  1  Wood,  Railway  Law,  pp. 
SDS,  654;  81.  LovU.  I.  M.  A  8.  R.  Oo.  t.  Petty. 
07  Ark.  800,  20  L.  H,  A.  484;  Farntworfh  T. 
LitM  Beck  kOo.m  He.  440  (1891). 

Wblle  cost  of  conBtructlon  and  right  of  way 
an  aad  alwaja  muat  be  an  important  consid- 
cnttloD  in  tne  locatloo  of  a  line  ot  railwaj, 
and  may  in  man^  cases  eoostitute  the  whole 
dlffeieoce  betweeo  b  practlcahle  and  an  tm- 
praciicable  lonte  iMebiU  A  G.  R.  Oa.  v.  Ala- 
homa  Midland  £  Cb.  87  AU.  001  (1889) ),  yet 
in  this  caw  then  were  other  conilderatlons  of 

3 Dal  Importance  which  goTemed  the  locstioa 
plalntiB's  line. 

One  public  corponUon  cannot  lake  ttie  lands 
orfranchkea  of  another  pobUccorporntlon  in 
actual  use  by  It,  ualess  expressly  authorized  to 
do  so  by  the  le^lature,  but  the  lands  of  such 
a  corponUon  not  in  actual  use  may  be  taken 
by  anotber  corporatioo  authorized  to  take 
lands  for  Itanse  (ninn'tum  whenever  the  lands 
of  an  Individual  may  be  ao  taken,  subject  lo 
the  qnalificsiion  that  there  I*  a  necessity  tbera- 
lor. 

1  Wood.  Railway  Law,  p.  081;  Baltimore  A 
0.  R.  Co.  T.  Pitttlntrg.  W.di:K.B.  do.  17  W.  Va. 
812;  BarwA  Oo.  y.  Mimtpelitr  A  W.  R.  R.  Go. 
01  Vt.  1, 4  L.  R  A.  790,  note;  Cotorado  Eaitem 
R.  Cb.  T.  Uaton  P.  R.  Co.  41  Fed.  Rep.  398. 

I«nds  not  actually  employed  by  a  nilrosd 
company  in  Ita  business,  nut  merely  taeld  aa  a 
speculation  or  to  supply  possible  future  wants, 
are  liable  to  be  taken  like  lbs  property  of  pri- 
vate Individuals. 

XoriA  Carolina  A  S.  B.  0».  r.  Carolina 
Omt.  B.CO.BSN.  C.  489;  PMia.  P.  A  J.  R 
Cb.  v.Bima  A  8.  R  Cb.  60  Dl.  174;  S^ron 
i2  Pa.  S88:  ife  Nevi  York 
'.  Metropt^ilan  Qadight  Oo. 

e  railroad  company 
t  domain,  but  not 
required  for  tbe  ezerdae  ot  its  franchise  or  the 
discharge  of  its  duties,  is  liable  lo  be  taken  for 
the   corponle  use  of  another  railroad  com- 


_  _oley  Const.  LIm.  p.  663,  note;  Gituinnati, 
8.  A  ax.  Oo.  V.  BelU  Centre.  48  Ohio  St.  278 
(1891);  ifobiU  AG.U.  Co.  v.  Alabama  Mid- 
land R.  Co.  87  Ala.  001.  and  030;  Dnited  y.  J. 
R.  A  Canal  Oo.  y.  Ifatianal  Dock*  A  N.  J.  J. 
0.a.a>-5»  N.  J.  L.  90;  ffatfi  Appeal  (Pa.)  8 
Am.  ft  Eng.  R.  Cas.  186,  note;  Lewis,  Em. 
Dom.  6367;  Sioux  Oitti  A  D.  M.  R.  Oo.  r.  Chi- 
cago, M.  A  St.  P.  B.  Co.  37  fed  Rep.  770. 

H«nt(  J.,   delivered  tbe   opinion  ot  tbe 


qoeatlona  .  

maolty  at  large,  but  eapeclally  so  to  railroad 
SI  L.  R.  A. 


cOTponUotu,  possessed  of  such  powers  as  luw 
be  granted  to  tbem  luder  tbeConilitotion  aril 
laws  of  tbe  state.  Tbe  topography  of  Hoi- 
tana,  ae  chancterized  by  its  name,  renden  ti 
of  uousnal  stgniflcaoce  that  tbe  lavs  of  emi- 
nent domain  be  oorrecUr  expounded  at  this 


larded,  lett  private  ri^ts  or  thoae  confemA 
oe  unnecessarily  Invaded.  ODlheoiberhaa4, 
if  tbe  power  to  lake  has  been  delegated,  thit 

Kwer  must  be  precisely  defined  and  npbetl 
tbe  courts,  as  one  vlially  aflecting  the  ni»- 
terial  interests  of  tbe  state.  Tbe  waya  for 
railroads  to  reach  remote  mlningcamps.  some, 
times  lying  within  anall  anas,  upon  pfedpi- 
tous  mountain  ^ides,  at  uDiimial  altitudes,  and 
in  steep  and  rocky  sections,  are  oftm  very  few, 
and  only  feasible  at  all  by  ikillul  engineeiing 
and  vast  outlays  of  money.  Where,  tben- 
fore,  two  or  more  railroads,  In  their  moun- 
tainous rooles.  may  seek  (be  same  objective 
mineral  districts,  in  view  of  their  probably 
necessary  Juiiapoeition,  their  rights  must  be 
carefully  established  with  relation  lo  tbe  law 
as  applied  to  the  physical,  as  well  as  other  and 
more  general,  conditions  controlling  tbem  la 
their  obligation B  towardsone  another  and  to 
the  public  as  well. 

Two  main  propositions  are  presented  for  le- 
Tiew:  First.  'Are  plaintlff'sroad  and  branches 
public  nsesf  Becond.  Can  the  plainllft  oonr 
pany  oonstfuct  lis  road  within  the  defendant^ 
right  of  way,  and  is  plaintiff's  use  of  the 
ground  a  more  necessary  use  than  that  of  tte 
defendant  companies,  and  is  the  around  aougK 
to  be  taken  necessary  to  plaintiff's  oae,  and  n  rt 
necessary  to  defendants'  use? 

It  is  well  established  that  If,  in  point  of  taif, 
a  use  is  public,  tbe  fact  that  not  very  maiir 
persons  will  enjoy  tbe  use  Is  not  materiit. 
TaOot  V.  Budton.  16  On;.  417.  Tbe  d»ne- 
lerof  away,  wbetherlt Ispubllcoriviynte,  li 
determined  \sy  tbe  extent  of  the  ri^t  to  uw 
it,  and  not  bv  the  extent  to  which  that  right  fa 
exercised.  If  all  the  people  have  tbe  rignt  4o 
use  it,  it  is  a  public  waf,  althongb  tbe  number 
who  have  occasion  to  exercise  the  Tight  isvnj 
small.  Philiipi  t.  Watton,  68  Iowa,  38; 
Lewis,  Em.  Dom.  p.  241;  SbuMTT.  Starrelt,* 
Ohio  St.  496;  EtttU  BiverR  Co.  y.  OMfern  &. 
Oo.  41  Minn.  401,  6  L.  R.  A.  HI;  Randolph, 
Em.  Dom.  ^  06.  The  circumstance  that  tbe 
plslntiS  road  was  built  by  a  private  corpoi*- 
tioQ,  and  tbnC  its  branches  run  within  con- 
venient cootleuity  of  private  mines  or  on 
bouses,  does  not  materially  affect  theroad  and 
give  a  private  character  to  its  one  or  to  tbe  use 
of  ilaapuis.  All  termini  of  tracks  and  switches 
are  more  or  less  beneBcial  to  private  parties, 
but  tbe  public  character  ot  the  use  of  the 
tracks  is  nerer  affected  by  this.  "It  may  be, 
in  such  cases,  that  it  is  expected,  or  otoo  that 
it  Is  intended  Ihat  such  tracks  win  be  used  al- 
most entirely  by  the  manufacturing  eatablisb- 
ment,  yet.  if  there  is  no  exclusion  of  an  equal 
right  of  use  by  others,  and  this  singleness  ot 
use  is  simply  the  result  of  location  and  con- 
venience of  Bccesa,  it  cannot  affect  the  ques- 
tion." Okiengo  Dock  A  0.  Co.  ».  Oarrilji,  116 
III.  103;  CAieoffo,  B.  A  Jf.  B.  Of.  t.  /Vr«r, 


i,CoogIc 


tats. 


BtiTTB.  A.  ft  P.  R  Co.  T.  MoMTUfA  Dmiom  R  0<k 


a  Unn.  831;  A.  C<wm,  £  JT.  <«  A  K  a>. 
T,  n«y,  ST  Ark.  3SB,  SO  L  R.  A.  484. 

Tbe  form  of  these  obserTBtlons  Is  peculUrlj 
ipoueol  In  ■  new  mlDinK  Mate.  Freqvently, 
nilrosda  are  extended  dj  span  or  lateral 
conDeciloiu  of  matn  linei,  or  by  indepeodeat 
ion,  into  miniog  cunpa  wbere  but  a  tinele 
mine  ii  (terebped  and  capable  of  ahipp^g 
freight.  Each  roada  or  spun  are  not  tofre- 
qucnt);  tmilt  t^  tbe  privale  enterprise  of  (bose 
iulcre^ed  in  the  one  mlDe  to  be  benefited,  aud 
vben  constructed  It  is  intended  that  the  tracks 
will  be  used  almost  whollj  bj  tbe  mining  coia- 
ptoj  thkb  coDatnicted  Ibe  spur.  Tbe  sup- 
posed burenoeaa  of  the  country  contl^ons  to 
Uk  Toad,  or  tbe  undeveloped  condition  of  the 
nouatain  in  which  (be  miae  ia  Ijing,  or  per- 
bt|M  tbe  bltherto  anienarded  search  of  tbe 
prospector,  haa  encouraged  the  belief  that, 
apart  from  tbe  slugle  mine  owned  by  tbose 
who  hare  bnilt  tbe  rallTOHd,  there  are  nootber 
picine  properties  upon  which  arailroad  might 
nij  bit  ores  or  luppUee  to  transport.  Such 
cipecled  limited  uses  are  but  tbe  results  ofthe 
location- of  the  mine  and  its  iDacceEsibjlltj. 
They  do  not  In  any  way,  however,  exclude  sn 
tqnsi  right  of  vse  by  Others,  perchance,  de- 
■lriiig,loahIp  freight  or  secure  tranaprrtatloa 
STtr  (he  road.  To  better  illuatrate  our 
■BeiDing,  we  hare  oaly  to  modify  the  inslance 
jati  referred  to  of  the  railroad  lateral  built  to 
t  single  mine.  Suppose  that  a  pioneer  pros- 
pector hai  located  and  represenlea  a  claim  con 
lifuoas  to  such  raUroad,  but  by  reason  of  tbe 
Impracticability  or  expense  of  coDstnictlnf;  a 
o^n  road,  he  has  been  obliged  to  aimply 
keepwhathe  believed  was  s  good  mine.  hop. 
log  that  Id  the  future  railroad  facilitiea  woold 
■Dord  him  the  opportually  to  haul  his  ore  to 
ntrket.  Suddenly ,by  the  enterprise  Of  others, 
lodniibont  any  expectation  on  their  part  of 
udlng  any  project  other  than  their  own,  a 
nilTMd  la  built,  and  he  may  Attain  the  fnil- 
tiaa  of  his  hopes  if  he  can  use  tbe  railroad  to 
ihip  his  ore.  Could  it  be  contended  with 
nj  merit  that  the  railroad  company,  incor- 
ptnated  ander  the  railroad  laws  of  tbe  state, 
cin  discriminate  against  him  by  ssying:  "We 
■re  a  private  enterprise,  for  private  use,  aod 
are  not  general^  open  to  the  pabllc,  and  for 
"■' refuse  (o   haul   your   ore,  or  to 


■IseT"  Or,  to  carry  the  illuatratlon  furlhi  , 
•oppose  many  mines  are  located  close  to  the 
new  Km  of  road,  and  a  mining  district  opened 
ol  incalculable  Interest  to  the  state,  a  town 
ipringa  up,  with  lt9  diversifled  trade  relations, 
aiMi!  that  U)  OS  tbe  railroad  orlgi  Dally  constructed 
and  intended  to  sufaaeiTe  Uie  single  mfoe.  with 
Utile  or  no  thought  of  any  greater  use,  may 
become  a  measure  of  great  utility  to  many 
people;  must  this  derelopment  atop,  or  be  de- 
pendent upon  thecafxicesorwill  ordiscrlmina- 
tory  orders  of  the  tncorporaton  ot  owner, 
IwMd  npon  a  claim  that  tbe  road  was  cod- 
■ttucied  for  private  porpoaea,  and  cannot  be 
inade  to  answer  the  demands  of  the  publlcf 

We  say,  after  full  deliberation,  that  the  ex- 
pnsscomm&tid  of  aactloD  S  of  article  16  of  tbe 
ConsiitntlDD,  that  "all  railroads  shall  be  public 
aigbwavR,  and  all  raHroads,  transportnilon  and 
exptm  companhfl,  shall  be  common  carriers, 
31  L  R  A.  1 


6S0,  p.  SOS,  dlr.  0}  authorizing  the  construe- 
Son  of  dde  tracks,  brancbes,  etc.,  has  mads 
tbem  instruments  of  public  service  as  well  al 
private  profit,  and  is  sufficiently  comprebenKlva 
to  include,  not  only  the  ralln^  used  to  illus- 
trate our  views,  but,  by  analogy,  tbe  particular 
railroads  of  appellants  and  respondent  Id  tbefr 
main  lines,  lateral  btaDcbea,  and  spurs,  to  par- 
ticular mines  in  and  sltout  the  numerous  mln- 
ine  dumps,  shafts,  and  ore  bouses  described  In 
tbu  suit,  and  situate  npon  tbe  bills  adjacent  to 
the  city  of  Butte.  Furthermore,  It  Is  expressly 
provided  by  section  7,  article  IS,  of  the  Con- 
stitution, (hat  "all  individuaU,  aasocfailons, 
and  corporatiousshnii  have  equal  rights  lo  bare 
persons  or  property  traoaported  on  and  over 
any  railroad,  trans  portal  ion  or  express  route  In 
tbu  state.  No  discrimination  in  charges  or 
facilities  for  traugportation  of  freight  or  pas- 
sengers .  .  .  shall  be  made  .  .  be- 
tween persons  or  placea  within  this  slate.  .  .  . 
No  railroad  or  transportation  company  .  .  . 
shall  give  any  preference  to  any  Individual, 
anwclatlon,  or  corporation  in  furnishing  cars 
or  motive  power,  or  for  tbe  transportation  of 
money  or  other  express  muuer."  This  pro- 
vision, when  considered  with  the  previous  one 
S noted,  also  demonstrates  that  the  Conalitution, 
)  its  letter,  its  spirit,  aud  Its  poUcr  as  well, 
classes  all  railroads,  with  their  feeders,  such 
03  respondent  and  appellants  operate,  as  public 
highways.  |ubject  touseby  the  public  of  right, 
amt-nable  lo  the  laws  governing  common  car- 
riers forever  forbidding  all  obDoxious  favorit- 
isms  between  any  who  desire  to  use  such  high- 
ways. 8t.  Loutt.  I.  K.  A8.  R.  Co.  \.  PtUy, 
67  Ark.  359,  30  L  R.  A.  484.  This  stable 
writieo  policy  Is  doubtless  the  outgrowth  of 
pernicions  systems  of  discrimination  and  pref- 
erence which  railroad  corporatloiu  may  baTs 
Indulged  in  throughout  the  land  where  their 
powers  are  unrestrained  by  constitutional  or 
other  restriction.  It  puta  them  all  on  a  plane, 
and  under  the  facts  before  us,  reepondent  and 


._     ..  restrictions  and  Jiabilittes.    Chief 

Justice  Hawley,  tor  the  supreme  court  of  Ne- 
vada, vigorously  d I Bcuases  a  '■public  use,"  as 
meant  by  the  CoDstitution  of  that  state,  and 
concludes  Ibat  tbe  necessities  ot  the  business  of  ' 
mining,  milling,  smelting,  etc.,  are  of  direct 
Interest  to  the  people  of  Nevada,  and  that  a 
■tatute  is  consiitutioDal  which  authorizes  land 
to  be'  condemned  for  the  necessities  of  such 
business.  Dayton  Qeld  <t  8.  JUin.  Co.  f.  8ea- 
Kell.  11  Nev.  804.  This  decision  was  afler- 
warda  expressly  affirmed  In  (htrmaK  Silver 
Min.  Co.  V.  Ct^vorav.  15  Nev.  147,  and  again 
recently  approved  by  its  learned  author,  in  the 
United  Stales  circuit  court  for  Nevada,  where 
the  court  upholds  a  statute  authorizing  the  ap- 
propriation of  land  for  a  mining  tunnel  as  a 
proper  eierdae  of  eminent  domoin,  on  tbe 
ground  of  "great  benetlt  and  advantage  to  the 
mining  industry."  DouglattY.  Bprn«i,  59  Fed. 
Rep.  81.  The  supreme  court  of  Georgia  held, 
in  Band  Oold  Min.  Go-  v.  Parker.  S9  Qa.  418, 
that  a  section  of  an  act  of  the  legislature  In- 
corporating agold  placer  mining  company,  and 
giving  it  power,  tuder  the  Constitution,  to  t«k* 
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tbe  prirale  propfitv  of  the  complalnanU  tor 
tbe  uM  of  Ibeir  ditch  Tor  the  purpuse  of  ez- 
teudioK  Ihe  BBine  to  their  owd  land,  on  p&y- 
meat  of  lust  con  pen  lal  ion  therefor,  wsscoa- 
■tiluilonsl.  "Qold  aod  nlTer,' says  the  court, 
"la  the  congtliutloTial  curreocv  of  the  conDtry, 
and  to  fdcililale  ths  productloo  of  gu)d  from 
the  mlnea  la  which  tc  li  Imbedded,  for  tbe  use 
of  the  public,  la  for  the  public  good,  ihoogh 
idone  through  the  medium  of  a  corporation,  or 
individual  enlerprlBe."  In  a  comparatively 
recent  decision,  Oarj/  r.  Goodwin  [AiiE.]  26 
Fac.  ST6,  tbe  court  sustained  an  act  of  tbe  ter- 
UIotIhI  legi  slat  arc  permlltiDg  the  coDdemoatloa 
of  appellant's  real  estate  for  the  purpose  of  so 
Irrigating  canal,  basing  its  opinion  upon  the 
principle  that  a  state  may,  in  view  ofittastural 
advaulagea  anil  resource*  and  necessities,  tegls- 
rate  In  such  a  way,  exercising  the  power  of 
eminent  domain,  that  Ibese  advantages  and  re- 
sources may  receive  the  fullest  development 
for  the  general  welfare,  tbe  laws  tieing  Beneial 
1q  tbelr  operation.  The  Nevada  and  Georgia 
cases  have  been  disapproved  of  by  Lewis  on 
Eminent  Domain  {%  1114),  but  the  disappro- 
bation  is  based  utKin  the  ground  that  a  law 


;e  could  not  pouibiy  lubMrve  any  public 

use  or  be  of  any  public  wneflt,  and  hence  is  an 
Invalid  attempt  to  lake  private  property  for 
private  use,  and  not  upon  the  aouodneas  of 
the  argument  that  the  magnitude  of  tbe  Interest 
of  a  alaie  may  be  considered,  for  which  alone 
we  cite  them.  The  reasoniog  of  these  cases, 
however  Imperfect  the  application  to  particular 
facts  may  have  been,  is  well  austalned.  Ran- 
dolph, Em.  Dcm.  p.  &0;  Wood,  Railway  Laws, 
EWi:  Miila.  Em.  Dom.  g  20;  Cooley,  Const, 
im.  638;  Hiiernia  Underground  R.  Oe.  v.  De 
Camp,  VI  N.  J.  L.  BIB,  M  im.  Rep.  197;  1 
Borer,  Railroads,  g  409;  Mont.  Comp.  StaL 
1687,  gg  ims  0t  acq. 

The  public  interest*  are  beneflled  by  rail- 
roads, and  the  right  of  eminent  domain  may 
be  eierclspd  through  the  medium  of  corporate 


cuted  for  the  dtimagee  sustained,  if  they  should 
refuse  to  transport  an  individual,  or  hi*  prop- 
erty, without  any  reasonable  excuse,  upun 
being  paid  the  usual  rate  of  fare.  Betkman  v. 
'  Sarat«ga  AB.  R.Co.&  Paige,  45,  32  Am.  Dec. 
878;  Lewis.  Em  Dom.  §  170;  DietrieA  v.  .Jfvr- 
ioek,  43  Mo.  ^79.  Where  the  general  public 
advantage  is  greatly  promoted  by  the  improve-, 
ment  of  water  power  in  the  streams  and  waters 
of  a  country,  prliaie  property  taken  for  that 
purpose  1*  taken  for  a  public  use,  wilbin  the 
meaning  of  that  term.  Hoien  v.  Eutx  Co.  12 
Cush.  475.  Indeed,  in  Netr  England  we  find 
liie  court*  very  emphatic  upon  the  queslion. 
Chief  Justice  Perl^,  afier  epeaking  of  tlie 
Interests  that  New  Hsujpshlre  had  in  the  im- 
provement of  her  natural  water  powers,  wrote 
as  follows:  "No  state  of  the  Union  is  more  in- 
terested than  ours  In  the  Improvement  of 
natural  edvaniagea  tor  the  application  of  water 

Ewer  to  manufacturing  purposes.  Kaluie 
n  denied  to  us  tbe  fertile  soil  and  genial  cli- 
mate of  .other  iHnda,  but  by  way  of  compi-n- 
aaiion  has  endowed  ua  wiib  unrivaled  oppor- 
tunlilea  of  turning  our  streatna  of  water  to 
Bl  L.  R.  A. 


practical  account.    The  preaent  \  rosperi^  of 


advantages;  and  there  is  no  asrignable  limit 
to  our  resources  in  this  respectif  exiended  and 
connected  enterprises  for  ibe  improvement  of 
tbe  water  power  in  this  slate  should  be  auccess- 
fuily  proEecuicd  hereafter.  Id  no  part  of  tbe 
world  have  the  public  a  deeper  Interest  In  the 
suecess  of  ail  undertaking!),  which  promise  to 
assist  in  Ibe  development  of  Ibese  great  natural 
advantages.  Whether,  therefore,  we  look  to 
the  interpretation  which  has  been  given  in 
other  Jurisdictions  to  tbe  term  'public  use,'  in 
reference  to  the  right  of  taking  private  prop- 
erty for  such  a  iMe,  to  the  legislative  practice 
under  tbe  provioHal  and  stale  governmeuta 
before  and  at  the  lime  when. the  Constiiuiion 
was  adopted,  to  the  languaee  of  the  Constitu- 
lioD  Itself,  1 0  ibe  early  and  continued  legista 
live  practice  under  lbs  Constitution;  to  tiie 
decisions  of  the  coucts  in  this  state;  or  to  the 
character  of  our  btuiness  and  the  natural  pro- 
ductions and  resources  of  the  stale,  we  are 
drawn  to  the  conclusioo  that  the  legislature 
have  power  to  authorize  a  prirale  right  Ibat 
stands  in  the  waf  of  an  enterprise  set  on  foot 
for  the  improvement  of  Ibe  water  power  in  a 
large  stream  like  this  river  to  be  taken  without 
the  owner's  consent,  if  suitable  provision  Is 
made  for  bis  compensation,  and  that  the  act  of 
lis6£iscoastilutional  and  valid."  Great  FalU 
Mfg.  Co.  V.  Femald,  47  N.  H.  444;  OInutead  v. 
Camp,  83  Conn.  532,  8U  Am.  Dec  82L  See 
also  Settdder  v.  Trtnion  Delaioart  KalU  Go.  ) 
N.  3.  £q.  egs,  SS  Am.  Dec  766;  Mills,  Em. 
Dom.  ^  183,  So  vital  tothe  development  of 
the  agricultural  Interests  of  Montana  is  water 
tor  irrigation  that,  as  a  part  of  Ibe  hill  of  rights 
of  the  ConsIItutioo,  It  is  provided:  "Tbe  use 
of  all  water  now  appropnaled.  or  that  may 
hereafter  be  appropriated,  for  sale,  rental,  dis- 
tribution, or  other  beneficial  use,  and  the  right 
of  way  over  the  lands  of  others,  for  all  ditches, 
drains,  fiiimes,  canals,  and  squcilucis,  neces- 
sarilv  used  In  connection  th^^with,  as  well  aa 
tbesltes  for  reservoirs  necessary  for  rollectiug 
and  storing  the  same,  shall  be  held  to  be  a 
public  nee.  Private  roads  may  be  opened  in 
a  manner  to  be  prescribed  by  law,  but  In  ever.r 
case  the  necessity  of  tbo  load,  and  tbe  amount 
of  all  damage  to  be  sustained  by  the  opening 
thereof,  shall  he  first  determined  by  a  Jury, 
and  such  amount,  together  with  the  expenses 
of  the  proceedings,  shall  be  paid  by  Ihe  pt^soa 
lo  be  benefited."  Mont.  Const,  art.  8.  g  15. 
The  improvement  of  Boston  bsrtwr  by  rec- 
lamation of  a  la^e  body  of  land  for  com- 
mercial purposes  was  held  tolwof  great  public 
advantage.  Moorey.  banford,  ISl  Maas.  286, 
7  L.  K.  A.  ISl.  "The  ever-varylug  condition 
of  society  is  conatanlly  presenting  new  objecia 
iif  public  importance  and  utility,  and  what 
shall  be  considered  a  public  use  or  benefit  may 
depend  couiewhst  on  ttie  siluatlnn  and  wanta 
of  tbe  GomrouQliy  for  the  time  being."  Tita 
underlying  principle  remains,  that  there  must 
be  a  public  use  or  tfenefit.  "But  what  that 
shall  consist  of,  or  how  rxlenslve  It  sbaD 
be  to  authorize  an  appropriation  of  private 
properly,  is  not  easily  reducible  lo  general 
rule."  Beudder  T.  Tr»nP,n  IMiitMm  FblU 
Co.,  tupra;  TaOot  t.  i/iutow,  16  Gray,  «17> 


..CoCH^Ic 


lauL 


BUTTM.  A.  ft  P.  R.  Co,  T.  HotTTABA  UnoN  R  0(h 


Y.  109. 

Id  Uiiw  iD^tTBflfnK  upon  tlie  law  of  this 
JuriadkitoD  the  dociTlno  that  tbe  magnitude  ot 
tbe  iDteresti  iuTolved  ma;  properly  become  a 
dercnniaiDg  laclor  la  suBlHirtag  Ibe  rlgbt  of  ■ 
railrotul  lo  coosirucl  lateml  brauclies,  trscbs, 
and  Kpure,  to  tDioes  and   mlniag  wiirks,    ae 

Sablic  naee,  fay  virtue  of  tbe  law  of  emioeot 
oroain,  we  ate  always  duly  mlDdfal,  Dot 
ODly  ot  the  conitltatlonal  guaranty  of  the  In- 
diTldntl  right  of  poewssing  and  prolecllng 
property,  but  are  f^quAll;  impreesed  with  the 
declantioa  that  -the  good  of  the  whole"  U 
the  Tery  fouodailoii  of  the  CoDBiitulion.  In- 
deed, It  may  be  said  that  upon  IbiB  latter  az- 
kMn  of  all  gOT«rnmeDt  by  the  people  resla 
tbe  priDclpleTtaelt.  The  force  of  the  principle 
may  Tary  in  different  conununltjet.  What 
M^ently  applies  to  Hontaoa,  with  Its  moun- 
talna  and  quartz,  would  be  an  abgiitd  procesa 
of  reaaoning  to  urge  in  Loutaiaoa,  where 
acaroe  an  undulation  marks  tbe  surface,  or 
mineral  Ilea  lieoealh  II.  Tberrfore.  to  co. 
lectly  defloe  what  that  force  Is  in  the  caae  bo- 
fore  oa,  iili  enlnenilT  reasonable  and  appro 
priale  that  the  condltloos  of  tbe  whole  people 
to  be  affected  should  be  considered.  In  uiii 
■tale,  where  almost  wholly  through  the  facili- 
ties and  adTantages  of  railroads,  the  quarti 
mines  have  been  developed  to  such  an  ei 
that  tbe  mineral  oatpat  of  the  state  li  ool' 
cceded  by  that  of  one  or  two  older  taf 
states,  the  publicity  of  tbe  use  of  railroads  Into 
the  camps  Is  too  obvious  to  require  more  ex- 
tended comment.  In  the  language  of  the  emi- 
nent counsel  wbo  ao  Inddly  presented  respond- 
ent's side  of  the  case:  "Again,  In  Montana, 
mining  ia  the  dominant  Industry.  Throujch- 
oat  a  large  portion  of  Ibe  state,  and  In  the 
county  of  Silver  Bow  especially.  It  is  tbe  all- 
Important  pursuit  upon  which  all  other  indua- 
ItIm  are  dependent.  In  the  mining,  smelting, 
and  rednctlon  ot  ore*  the  great  mass  of  tbe 
pcqmlation  fioda  employment  and  aupport- 
Ttte  prosperity  ot  the  state  la  very  large^  due 
10  IM  derelopment  of  the  mines."  Having 
determined  that  the  respondent's  ralhoadi  and 
laieials,  branches,  and  spars  are  all  public 
higbwBVB,  within  tbe  legal  bounds  of  public 
naes,  ftfollowstbat  thelawof  eminent  domain, 
was  available  to  tliem.  provided:  (I)  "Thenae 
to  which  the  respondents  have  applied  the 
gronod  taken  Is  a  nse  autboriEed  by  law, 
IZ)  That  the  taking  was  necessary  to  such  use, 
(8)  If  already  appropriated  to  sooie  public  use. 
that  the  public  use  to  which  It  Is  to  be  applied 
is  a  more  necessary  public  use,'  Cixie  Clr. 
Pmc.  e  601. 

That  a  necessity  exists  which  reqnlres  prop- 
erty lo  be  inken  is  obvioos.  This  follows  as  a 
conclusion  of  the  determinntfon  that  the  pur- 
poce  of  tbe  platnlifT  Is  s  public  use.  Moore  v. 
San/ord.  IGI  Mass.  286,  T  L.  R.  A,  ISl,  But. 
iDsiat  tbe  appellants,  although  we  grant  aright 
of  way  is  necessarr.  If  It  is  beld  that  Ibe 
Butl«,  Anaconda,  ftPsclflc  Railway  Is  s  public 
use,  nevertheless,  at  the  very  tbresLold  of  this 
branch  of  the  case  we  deny  the  necenslty  of  the 
particular  land  tor  tbe  railroad  uses  for  which 
reapODdent  seeks  to  appioprtate  it.  The  dis- 
trict court  found  that  tbe  ground  included 
witbin  tbe  d^eodwta'  right  of  way  waanecea- 
-  r..  R.  A. 


ground  was  not  necemuy  for  iha  use  ot  de- 
fendants' railway,  and  was  not  In  actnal  osa 
by  them  at  the  lime  of  the  order,  and  tbat  tbe 
use  for  which  pi aiotttf  sought  to  condemn  the 
same  was  a  more  necessary  public  use  ihan 
any  use  the  defendants  have  or  could  put  tbe 
same  ta  Without  more  prolixity  than  we 
think  iaeaseDtlal  to  make  clear  our  opluion,  we 
will  state  the  concluded  facts  apparent  to  us. 
The  coantry  through  which  the  conteodlng 
railroads  ruo  la  one  ot  the  moootalns  of  the 
main  Kocky  Mountain  range,  anii  known  aa 
tbe  "Butte  Hill"  above  tbe  city  of  Butie.  The 
rnilroads  about  tbe  hill  are  really  great  broad- 
grange  spurs  of  their  respective  main  lines. 
From  these  great  spurs  many  short  ones  pro- 
ject, running  to  ore  bouses  and  mining  sbafta: 
The  principal  object  o(  both  railroads,  in  Iheir 
branches  about  tbe  "Hill,"  is  to  haul  ores 
from  and  lupplles  to  the  several  quartz  mines- 


HoHCOw.  and  others.  The  Butte.  Anaconda, 
&  PaclQc  (respondeQl)  Irachs  for  tbe  most  part 
lie  north  of  the  Montana  Union  tracks.  Tba 
Montana  Union  right  of  way  was  20  teM 
oti  either  -side  ot  the  center  of  In  tracks.  It 
had.  however,  graded  along  the  bill  only  to  an 
extent  a  Utile  more  than  necessarv  tor  tbe  act- 
ual apace  occupied  by  its  roadbetl.  In  many 
places  tha  bill  Is  so  very  steep,  or  so  rocky,  or 
both,  that  Ibe  rails  mnat  have  laid  vary  c]ose 
to  the  bluffs  just  north  of  the  tracks.  There 
was  no  actual  uae  of  aucb  bluffs  or  other 
ground  adjacent  to  the  Montana  Union  tracks, 
nor  could  they  actually  occnpy  the  same  with- 
out heavy  excavation  work  on  the  upper  side. 
Commencing  at  a  point  on  tbe  hill  wllhin  tbe 
limits  of  the  Nipper  quartt-mlning  claim,  tbe 
Batie,  Anaconda,  &Paclffc.  with  Its  road,  was 
graded  and  excavated  on  the  upper  side  of  ap- 
pellants' roadbed,  and  la  within  the  right  of 
way  of  the  Monisna  Union  for  at>oui  a  mile 
and  a  half.  At  places  the  south  rails  of  tbe 
Butte,  Anaconda,  &  Pacific  road  are  nltbln  10 
feet  of  the  northern  rails  ot  the  Montana 
Union,  but  a*  a  rule  there  is  some  17  to  32  feet 
between  the  centers, — tbat  Is,  from  the  ceni«r 
of  the  Montana  Union  tracks  to  tbe  center  of 
tbe  Butte,  Anaconda,  &  Paciflc  tracks.  These 
distances,  excluding  tbe  crossings,  are  suffi- 
cient to  prevent  any  interference  t>etween  the 
successful  operation  of  the  two  roads.  The 
strips  ot   ground   which   tbe  plalnliS  would 


plaintiff  deems  necessary  for  tbe  operation  of  Ita 
road,  considering  tbe  points  to  be  reached,  and 
tbe  distance  which  would  and  must  separate  the 
two  roads  when  cooslructed.  Prior  to  the  in- 
stitution of  this  action— tbat  Is  in  1883— varl- 
llnea  and  means  of  getting  to  the  several 
houses  marked  upon  the  map  were  pro- 

Iecled  All  these  ore  bouses  are  at  the  same 
evel  as  to  the  grade  of  the  two  rosds;  several 
of  them,  however,  being  belnw  the  level  of 
the  MontRCB  Union  main  track.  By  the  ab- 
rupt rice  in  tbe  hill  and  Itsrochv  character, 
and  because  of  the  necessity  of  tbe  Butte, 
Anscnniia,  A  Pscillc  crossing  dWers  spura  of 
tbe  Montana  Union,  U  la  necessary  that  the 
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lo  be  laid  aown  to  the  ume  level  as  Ibe  Hon- 

taaa  UnfoD.  This  necessitr  could  odIv  be  ob- 
vlBted  by  Toqulrfnic  tbe  Butte,  AnacoDda,  & 
Pacfflc  to  either  crrm  tbe  apur  iif  the  Mon- 
taoa  UnloQ  at  gradv.  or  coDstruct  its  road  high 
enough  to  go  overhead  or  low  enough  to  pass 
benettb  tbe  Bpura.  Togo  under  them  would 
requfn  tbe  platntifl  to  undertake  an  engineer- 
Ing  tai^  ao  far  beyond  wbat  la  de«aMd  practle- 
aUe  or  teaaonable  ibal  ft  need  not  be  considered 
at  alL  To  build  ita  lioe  overhead  would  com- 
pel tho  Butte,  Anaconda,  A  Paclflc  to  con- 
struct Its  road  itt  more  than  90  feet  above  tbe 
croasingB,  ao  that,  when  it  pawed  the  ore 
houaea  which  the  two  roads  go  to,  the  plain- 
tilTi  road  would  be  useless,  unlets  after  run- 
ning iMyoad  the  ore  houses,  switch  Iiackj 
were  r.oustructed  down  the  hill,  by  which  they 
could  reach  the  objective  points.  To  follow 
this  plan  would  require  Uie  plainiiS  lo  run 
Jnto  the  mountain  at  points  oeyood  tbe  ore 
houses  at  eDormoua  eipenM  of  conatruction. 


ticahle  to  iBccesefullv  run  or  operate.  If  the 
Butte,  Anaconda,  &  Paclflc  coostructed  Its  line 
alcove  the  Montana  Union,  It  foUowa  that  the 
OUta  through  which  it  would  have  to  run 
would  be  Te^  much  hearier  than  its  present 
line,  and  at  tbdr  objective  polnis  It  would  stiU 
be  necessary  for  the  two  roads  to  be  within  a 
few  feet  of  one  another.  Another  objeclion 
to  running  higher  up  tbe  bill  is  that  such  a 
route  would  materially  interfere  with  the  opera- 
tloD  of  the  mioea  on  the  mountain.  In  such 
caae  shaft  houses  would  be  cut  through,  dump- 
ing gronnda  interaected,  and  onartc-mlnlng 
opeiationsserioualylnterleredwIUi.  Tbemnte 
chosen  waa  deemed  by  far  tbe  moat  feasible 
and  practicable  one.  Other  routes  oould  have 
been  selected  according  to  the  ensineere'  evi- 
dence, bat  any  pracllcabte  one  which  might 
have  been  chosen  would  hare  crossed  the  main 
line  of  tbe   defendants,  as  well  as  many  of 


hill  had  remained  in  ils  naturat  atate  until  fur- 
ther excavated  by  tbe  plaintiff,  it  is  plain  that 
no  material  damage  waa  done  lo  tbe  defendants 
by  the  plaintiff  by  the  mere  act  of  excavating 
aa  it  did.  On  the  contrary,  aucb  excavations 
are  a  benefit  from  a  mere  standpoint  of  con- 
Btructlon.  Upon  one  part  of  the  right  of  way. 
lying  within  the  Belle  of  Butte  addition  lo  tbe 
city  of  Butte,  the  natural  physical  olistaclea  to 
selecting  another  mule  were  not  so  great  as 
higher  up  tbe  hill:  but.  in  order  to  conform 
with  the  grade  necessarily  chosen  to  reach  tbe 
points  higher  up  the  hill,  the  most  practicable 
route  waa  that  selected  through  tie  Belle  of 
Butte  addition,  particularly  in  view  of  the  fact 
thai  had  they  kept  off  of  the  right  nf  way  of 
the  defendants,  the  plaintiff  would  have  been 
compelled  to  pay  tor  a  number  of  dwelling 
booses  and  tbe  lots  which  they  were  on,  and 
other  parts  of  their  line  would  have  been  af- 
fected. An  experienced  engineer,  Mr.  H.  C. 
Rav,  testified  in  bf  half  of  tbe  defendants  that 
be  nad,  at  a  time  long  prior  to  the  inslitulion 
of  Ibis  suit,  and  at  a  time  when  there  were  not 
M  r,.  R.  A. 


so  many  bouses  about  the  foot  of  the  biU,  aod 
not  so  mauy  mines  developed  and  ore  taonsM 
built  on  Uie  mouDlaio,  made  a  survey  for  an- 
other railroad,  with  a  view  of  flndlng  a  practic- 
able route.  His  proposed  line  ran  on  Ihe  rauth 
or  lower  side  of  the  present  Montana  Union 
track.  It  was  proposed  by  thU  route  to  make 
most  of  Che  crossings  of  the  Honlaoa  Union 
spurs  grade  crossings.  It  appeared  also  Ibat 
the  Bay  route.  If  followed,  would  neceasitau 
for  a  lone  distance  a  retaining  wall  to  be  out 
up  to  mamtain  the  alope  of  the  Montana  Union 
roadbed,  and  keep  it  from  fallloE  over  on  th« 


made  when  this  projected  route  was  first  sur- 
veyed showed  that  there  were  not  200  feet  dif- 
ference In  the  loDciludlnal  conflict  between 
the  Bay  route  and  the  preneut  Bulle,  Ana- 
conda, &  Paclflc  route  and  the  HontanaUnlon 


right  of  way,  as  Iber  appear  on  the  maps. 

""■■-  — '  'iBth  of  the  present  Hnes  ii  sboi " 

little  len.    rrom  ceriain  give 


Tbe  toUl  length  o 


points  there  was,  between  such  proposed  n 
and  the  actual  route  of  Uie  Butte,  Anaconda, 
&  Paciflc,  a  difference  of  i  of  a  mile,  the 
greater  length  being  (he  Ray  route.  The  Eley 
route  necessitated  five  grade  crossings  of  the 
main  track  of  the  Moniana  Union,  ail  ol 
which,  it  satisfactorily  appears,  were  more  un- 
desirable than  an  eqnal  number  of  croasfaga 
would  be  over  spats.  Moreover,  tbe  Ray  line. 
If  run  at  the  time  this  litigation  Bnt  anne, 
would  have  encountered  buildings,  shaft 
houaea,  and  dwelling  houses  which  were  not 
Id  existence  when  tbe  Une  was  first  proposed. 
It  would  have  been  vastly  more  eipensiTe.  by 
reason  of  the  enhanced  value  of  Ine  right  m 
way,  and  we  think  it  only  fair  lo  say  that,  aa 
the  coDdlHons  existed  at  the  time  UHat  the  U»- 
tlmony  was  taken  in  tbia  cause,  his  ronte  waa 
Imptaclleable-  Moreover,  the  Ray  ronte  waa 
not  projected  with  a  view  to  aerrlng  all  of 
the  varloua  ore  houses  touching  plaiaUlTs  asd 


defendant's  roada; the  only  tnaDcbappearingon 
the  Ray  map  being  to  the  High  Ore  house,  and 
a  branch  to  the  Anaconda  and  the  Humboldt. 


One  o(  the  objections  Inierpoaed  by  the  de- 
fendants to  the  occupancy  en  their  right  of 
way  was  the  difficulty  of  throwing  oat 
switches  or  side  tracks  to  tbe  north  of  tbs 
Montana  Union,  but  the  engineers  swear  that 
if  they  hnve  distaucea  to  centers  between 
tracks  of  23  feet,  there  H  room  tietween  tbe 
two  tracks  for  another  track,  and  if  tbe  Butte, 
Anaconda.  A  Pacific  elevation  is  so  high  thai 
the  Montana  Union  cannot  get  over  by  cross- 
ing at  right  angles,  a  spur  can  be  run  at  any 
distance  in  nrdpr  to  attain  the  proper  elevation. 
Another  objeclion  vli^oroaBly  urged  was  Ihe 
difficulty  of  handling  ties  where  the  road* 
were  very  close  together.  But  It  appears  that 
some  of  the  greatest  railroads  In  the  country 
notably  ihe  Pennaylvania  system,  hate  threw 
tracks  abreast,  with  centers  of  the  two  outside 
iracka  22^  feet  aparL  Ties  are  successfully 
handled  on  such  roads,  and  we  see  no 
reason  why  tbey  should  tiot  be  upon 
the  roads  of  the  coo  lending  parties  at 
t>ar.  Besides,  the  hill,  as  il  stood,  was  cer- 
tainly a  much  greater  obslacle  t 
conveniences  in  this  respect  than  It  is  at 
valed  to  a  level  with  appellanta'  roadbed- 
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«•>  uao  atgMl  Owt  the  rlgbl  of  waj  taken  by 
tbe  defenduta  itm  DMcaur;  in  cue  ot  futnn 
donUe  tncka  or  Bldfon.  bai  «■  tbeae  D«edB  an 
mere  future  pnedbUlties.  not  bued  upoD  rtm- 
■onably  appareai  irifflc  needa,  we  do  not  thlok 
the  abowinK  U  Btroog  enoui^  to  merit  lerv 
•erfona  omisideratlon.  A  great  deal  ol  tean- 
moDj  WM  alio  taken  opon  the  iDcoavenleiice 
to  tbe  defeodanta  in  uie  operation  at  their 
tralua  at  Tarioua  ctomIdsb  where  tbe  con- 
Mnuakm  of  plalntiffa  toad  preveoted  the  de- 
fendaoU  from  handling  aa  many  can  at  one 
time  aa  they  could  handle  if  the  plalniilTB 
rOBrd  wete  not  in  Ibeir  waj.  Eliminating  the 
consideration  of  the  Gagnon,  Buffalo,  and 
Haggin  spur  doaalaga,  which  are  referred  to 
hereafter,  we  are  conitrained  to  bold  that,  aa 
the  law  ezpresaly  gives  the  right  of  crossing 
and  interaectlne  (Const,  art.  10,  g  S),  the  lDl«r- 
feience  is  onlj  auch  aa  Is  ewieDlUI  la  any 
metltod  of  operatiou  of  twn  rai)ra«ds  where 
they  croaa  and  inleraect  one  another  on  the  side 
of  a  mounlain,  where  their  reapectlve  ways  are 
neoeesarily  very  linilted,  and  where  both  may 
hare  lawful  rights  of  way  to  tbefr  respectii 
but  identical  objective  pol&u. 

It  is  well  to  bear  In  mind,  in  tbe  appllc 
tloD  of  tbe  priiKiplea  undertylog  tbe  lawofem 
neat  domain,  that  the  state  baa  an  lehere: 

Klitieal  right,  pertaining  to  sovereignty  and 
inded  on  what  has  been  expressed  ' 


.      .      .  o  great  D 

alties  of  Ihe  whole  commuDity  where  suitable 
proTisioQ  is  made  for  compensatinn.  Saleigh 
A  O.  R.  Co.  T.  Vavi*.  2  Dev.  &  B.  L.  461: 
Lewis,  Em.  Dom.  ^  8.  This  right  saya  the 
CouflliluiiOD  of  MonlaaB<§  0.  art.  IS),  "shall 
never  be  abridged  nor  bo  construed  aa  to  pn- 
Tent  tbe  legitlalive  asaetnbly  from  taking  the 
property  and  frascblaes  of  incorporated  com- 
paniea  and  subjectioK  Ibem  to  public  uses,  the 
same  as  properly  of  indfTiduals."  The  public 
welfare  is  therefore  tbe  particular  base  upon 
w'Dlch  must  be  laid  the  correct  application  of 
the  doctrine  ilself .  The  right  of  eminent  do 
main  rnay  be  of  tbe  greatest  value  to  the  re- 
apoodent,  or  to  any  other  corporation  which 
may  exercise  lis  priTileges.  but  that  is  an  to- 
cLdent  which  must  be  subordinated  b;  tbe 
cunrtB  to  tbe  question  ot  public  uae,  and  lo  the 
OOnslderallnQ  of  the  Iveneflls  to  accrue  to  the 
public  by  the  construction  of  the  conlemplaled 
project.  There  is,  bonever,  a  rule  of  con- 
struction, sustained  by  tbe  great  weight  of  well- 
conaidered  authority,  lo  the  effect  that  this 
power  to  take  the  property  of  private  citizens 
or  other  corporations  for  public  use  must  be 
exercised  and  can  be  exercised  only  aO  far  as 
the  authoriiyextends.either  Id  terms  expressed 
by  the  law  Itaelf,  or  by  implication  clear  and 
aatiafactorr.  Be  Buffalo,  fiS  N.  T.  1«7; 
Bntherlaoa,  Stat  Constr.  g  888;  MUls,  Em. 
Dom.  g  4S.  In  our  opinion  tbe  leatimony  in 
this  case  showa  tbat  the  particular  location  ot 
Ttapondent's  railroad  la  by  far  the  most  pno- 
tlcable  which  could  have  been  found,  and, 
eousidering  tbe  fact  tbat  any  othei  route  would 
have  impinged  upon  tbe  appeUanis'  tight  ot 
way  very  nearly  as  much  as  tbe  present  route 
does,  and  that  such  other  route  would  have 
alFecled  many  mining  operations,  would  have 
been  eoormooaly  expenalve,  and  much  kn 
SI  L.R.A. 


convenient  or  somewhat  leaa  aafe,  and  diat  it 
it  manlfettly  lo  tbe  beat  Intereataof  tbe  poblic 
generally  that  ndlroada  be  cooatiucled  throogh- 
out  the  mountains  over  anch  loutea  as  will  en- 
able tbe  public  lo  receive  the  beet  and  moat  ex- 
pedition* service  wbfcb  can  be  attained,  we 
tbink  that  tbe  taking  ot  tbe  portions  ot  tbe 
right  of  way  of  appelTants'  road  was  neceaaaiv 
to  tbe  use,  which  was  public,  ot  tbe  teapond- 
ent's  railroad. 

Now,  however,  having  advanced  to  this 
point  of  the  case,  we  are  met  with  the  argu- 
ment that  this  right  of  way  was  already  ap- 
pioprialed,  and  that  there  was  no  delegation  of 
power  to  any  corporation  under  tbe  eminent 
domain  laws  of  tbe  slate  lo  take  propertyal  ready 


{4  601,  Code  Civ.  Proc  1887,  "tbe  public  use 
to  which  it  U  to  be  applied  is  a  more  oecesaory 
public  use."     We  have  already  concluded  tbat 


Iirecluded  froni  condemning  theae  necessary 
iods  because  they  have  already  been  con- 
demoed  for  public  use  by  the  appellantsT  If 
tbe  ouestion  were  limited  merely  to  ibis  single 
Inquiry  (unless  some  other  statute  authoriud 
a  rakmg),  doubtless,  under  rules  of  con- 
struction, we  should  hold  that  tbe  respondent 
could  not  invade  the  right  of  way  of  the  sppel- 
lauts.  But  our  legislature  bss  Imposed  upon 
tbe  court  tbe  addilTonal  responxlbillty  ot  Judi- 
dally  determluing  whether  the  ui>e  lo  which  the 


than  tbat  to  which  Ibey  have  already  been  ap- 
propriated by  tbe  Montana  Union  Railway. 
We  iberetoie  find  the  whole  proposition  re- 
BOlvea  Ilselt.  under  the  facls,  to  this:    A.  part 


for  railroad  purposes  tor  tbe  several  yeata 
during  which  tbe  road  baa  been  constructed 
and  in  operation,  and  it  is  not  reasonably  requi- 
siic  for  future  uaes.  Tbe  Bulle,  Anaconda, 
&,  Pacific  Railway  Company,  in  the  location  of 
its  only  really  practicable  route,  desires  lo  take 

Birta  ot  such  unnsed  portions  of  the  Montana 
nloD  right  of  way;  such  portions  being 
neceisaty  for  their  actual  use,  and  unneeesiary' 
for  tbe  actual  use  of  tbe  appellants.  We  have 
used  the  woid  "necessary"  advisedly  throufrb- 
out  this  opinion,  and  when  we  say  Ihat  tbe 
routechosenby  theOutte,'Anaconda,  &Paciflc 
requires  the  taking  ot  tbe  land  In  question  as 
neL-essaiy  for  public  use,  we  do  not  mean  that 
there  Is  an  absolute  necessity  of  tbe  parilculnr 
location  they  seek.  Bui,  under,  the  statute, 
such  an  absolute  necessity  is  not  a  prerequi- 
site to  the  exercise  of  tbe  law  ot  eminent  do- 
main. We  are  aware  of  the  decision  of  tbe  su- 
preme court  of  Pennsylvania  (Sftorvn  &  Co.'t 
Apptat,  122  Pa.  at  page  54G),  that  laud  once 


■flerwards  be  appropriated  by  another  com- 
pany lo  tbe  same  use,  except  in  Ibe  case  of 
"absolute  necessity."  There  one  road  sought 
n  take  part  ot  the  yard  of  another.  The  facta 
warranted  a  finding  by  Ihe  master  that  tbe 
lands  sought  to  be  taken  were  convenleBt  and 
neceaaary  to  enaUa  the  plaintiff  c 
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foODomicallr  tod  expeditlouily  carry  on  lu 
pKMDt  anit  proapecllTe  buafoesi,  and  it  was 
upon  such  a  flndlog  that  the  court  lield  as  it  did. 
if  tlie  leanied  ]ud)cM  meant  tiv  an  atwoJuteae- 
cetBttjtoezcliideeDliiel;  theeJemeniof  reasoa- 
abletiew  io  the  mMSure  of  their  norda,  we  are 
coDHtrglnnl  lo  (ike  a  dUfpreut  view  of  tbe  law 
Id  Imerpreting  our  atatnle,  and  la  bo  dniD^  we 
Qud  ourselves  in  thorough  accord  nltb  three 
of  the  JuBtlcxaoftheiainecourtlD  their  dieaeat- 
\ag  npinton,  reported  In  Pilttbtirgh  JtinctMin 
B.  Co.'t  Appeal,  123 Pa.  611,  and  decided  Just 


The  appeal  In  the Pitti/mrg ft  Junction  Oo.  Oatt 
Id  its  (acts  are  much  cloeer  to  tbe  caae  at  bar 
that!  Sharon  R.  Co.'t  Appeal,  rupra.  The  Al- 
lesbeny  Valle;  Railroad  Company  claimed  to 
own  certain  properly  in  the  city  of  Pittsburgh, 
extending  from  Forty-Third  street  to  Forty- 
Seventh  street,  and  fram  an  unnamed  atreet  oo 
the  south  to  low-water  mark  on  the  Allegheny 
river  on  the  north,  all  ol  which  property  it 
claimed  to  have  in  coostant  use  in  cnnm'Oioii 
with  the  operation  of  Its  railroad.  The  Piita 
burgh  Junction  Compauy  entered  upon  a  pan 
of  this  propeiry.  and  commenced  to  lav  lies 
and  rails  thereon,  and  to  tear  up  the  track,  thai 
had  been  uaed  by  pkintiftfor  many  years,  and 
It  was  allpged  thai,  if  tbe  defendant  nas 
permitted  io  go  on,  it  would  acrioualy  in- 
terfere with  and  cripple  the  operation  of 
tbe  plainiiS's  road,  ana  would  ruin  its  road- 
bed, and  render  It  unable  to  perform  the  duties 
imposed  upon  it  towards  the  public.  The  de- 
fendant contended  that  it  was  authorized  to  lo- 
cale Its  road  between  certaiD  points,  and  It  was 
obliged  to  run  along  tbe  bank   of  the  Allo- 

{[heny  river, and  thattthadaright  to  ran  where 
t  did,  and  denied  (hat  all  tbe  property  used 
by  tbe  plaicliff  in  connection  with  the  main- 
tenance and  operaLlon  of  Its  railroad  waauaed, 
or  that  It  wae  all  Indispensable  to  plaintiff's 
use.  The  supreme  court  held  that  (he  plain- 
tiff road  could  consider  the  needs  of  tbe  future, 
and  (bat  tbe  defendant  could  not  Interfere  with 
tbe  present  or  future  use  conlemplated  by  the 
plaintiff,  and  that  no  actual  encroachmenta 
would  be  allowed.  PerliapathedecUion  turned. 
Id  the  opinion  of  tbe  majority  of  the  court, 
upon  \be  ground  that  the  defendant  could, 
without  any  trouble  besidea  expense,  have  con- 
Btrucled  Its  road  at  another  point,  as  ibe  court 
aays:  "We  sre  not  embsrrassed  with  the  ques- 
tions that  would  arise  If  tbe  defendant  com- 
Gny  could  not  butid  Its  read  without  laying 
track  through  tbe  plaintlfTsyard."  The 
minority  opinion  by  Judge  Trunkey  Is  very 
brief,  and  we  quote  ao  much  of  It  as  ii  applic- 
kblo  to  the  facts  at  bar:  "In  this  esse  tbe  tes- 
timony clearly  shows,  aud  It  waa  so  found  by 
tbe  master,  that  (here  is  ample  room  next  tbe 
river  where  Ibe  appellant  could  lay  its  trncks 
without  mateital  Injury  to  the  property  of  the 
appellee.  The  inconvenience  to  and  cost  of 
changes  by  the  appellee  could  be  compensated 
In  damages.  The  prudent  appropriation  of  a 
parcel  of  land  extending  from  low  water  mark 
on  the  river  to  (be  hillside  by  the  appellant, 
tbe  whole  of  which  land  ia  not  necessary  for 
tbe  nsea  of  It*  road,  ousht  not  (o  bar  the  con- 
BtmctloD  of  another  ralTway  In  tbe  Talley  l^  a 
company  anbMqnaitly  chtrteied. " 
SI  L.  R.  A. 


About  tbe  same  time  that  tbe  Pennaylvu  la 
rule  of  absolute  neceaaity  was  announced,  tba 
supreme  court  of  Alabama,  in  MobiU  A  0.  R. 
Oo.  V.  Alabama  Midland  B.  Co.  87  Ala.  001, 
discussed  with  a  learning  which  generally 
characterizes  the  decisions  of  thai  respedea 
court,  the  right  of  a  railroad  company  to  lake 
by  condemnation  proceedings  part  of  tbe  prop- 
erty  of  anoiber  railroad  company  alreaoy  de- 
voted to  a  public  use,  and  aays:  "As  a  gen- 
eral rule,  a  corporation  to  whom  the  right  of 
eminent  domain  ia  delegated,  bavitig  the  rigbt 
to  locate  tbe  line  of  Its  road  between  tbe  ter- 
minal points,  has  also  the  correlative  rigbl,  lo 
some  extent,  to  select  (be  lands  To  be  taken. 
Bui  tbe  discretion  must  be  teas'insbly  eiei 
cised,  so  as  to  cause  as  little  damage  aa  is  ptac' 
Hcable;  and  if  abu^e  in  the  selection  Is  made 
apparenl.  (be  court  l>efore  whom  tbe  proceed- 
ing is  pending  should  Interfere  to  control  Ibe 
discretion  ana  prevent  tbe  abuse  by  reriwinB 
an  order  of  condemnation.  Bt  JVaio  Tork  l7 
A  H.  R.  R.  Co.  V.  Metropeiil'in  Ondight  Co. 
RSN.  Y.  828:8  Am. £Eug.Enc.  Law,  p  541. 
According  to  the  rule  stated  above,  the  liabil- 
ity of  any  portion  of  the  right  of  way  ('f 
the  Mobile  &  Gtraid  Railroad  Companj.. 
'bough  not  In  actual  use.  to  eondemnatinn 
for  Ibe  use  of  the  Alabama  Midland  Rail- 
way Company,  ia  subject  to  the  qiiailfiCHlioa 
of  a  necessity  therefor.  It  would  be  difficult 
to  lay  down  any  speciBc  rule  as  to  the  meai- 
ure  of  the  neceaaity,  of  sufficient  scope  to  in- 
clude all  cases.  It  may  be  observed  generally 
that  necesaary,  in  this  connection,  does  not 
mean  absolute  or  indispensable  necesaity.  ba.t 
reasonably  requisite  and  proper  for  the  acconi- 
plisbmentof  the  end  in  view  under  the  pa.*- 
licular  clrcumstancea  of  the  case.  On,  the  evi- 
dence, there  ia  Utile  room  for  doubt  that  Ibe 
route  selected  by  (be  Alabama  Midlaud  RnH- 
w'ay  Company  to  gel  into  (be  city  of  Trov.  anil 
out  lo  the  west,  Is  tbe  moat  pracilcable.  if  niii 
In  its  proper  sense  the  only  prnciicable,  route." 
AnnUton  *  C.  R.  Co.  v.  JaelaontiUe,  Q.  A  ^.. 
B.O0.  S3  Ala.  SUT. 

Again,  the  absolute  necessity  mie  not  on'y 
will  not  consist  with  the  express  delegated  a'i- 
tborlty  to  take  the  property  of  acorporation  I* 
virtue  of  eminent  domain,  but,  if  we  carry  ft 
to  its  logical  results.  It  Is  this,  that  where  oi« 
cort>oraiion  to  which  baa  been  granted  llu 
right  of  iskiug  property  by  emineot  domain 
has  exercised  that  rigbt.  it  cannot  be  interferfil 
with,  except  for  crossings  and  Intersection i. 
This  Is  fallacloua.  In-mtnine  districts  it  leaib 
to  excluaion.  When  a  atmilar  question  aroie 
In  Illlaols.  Judse  Breese,  for  the  court,  thtia 
tereeiy  disposeaof  it:  "The  argument,  wbcn 
reduced  to  Its  proper  measure,  la,  ihat  whilst 
the  land  of  all  other  persons  and  corporaiions 


lo  a  railroad  company  is  not  thus  subject — auch 
land  must  remain  intact.  We  cannot  aaaent 
to  this  proposition  "  Peoria,  P.AJ.B.  Oo.  v. 
Peoria  A  a.  R.Oa.K  III.  174.  We  Bnd  the 
Federal  court  for  the  district  of  Oolomdo  tak- 
ing substantially  the  same  view  of  the  neoea- 
sity  rule  as  tbe  Alabama  court  did.  Octorado 
Eattera  R.  Co.  v.  Union  P.  R.  Co.  41  Fed.  Rep. 
208.  The  Colorado  Eaatem  Railway  Oompuf 
•ought  lo  condemn  certain  property  within  tte 
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BmtM  of  tbe  dty  of  Denver,  doming  tbiit  Ibe 
ground  wu  necesean'  for  lis  uie  for  varioiu 
railroad  purposes.  'Hie  defendant  coDtuaded 
tbat  tbe  Und  nu  not  of  aacb  D«c«89lLy  to  (he 
plaiotiS  ai  to  tosltt;  Uie  takinK  from  defend 
•nt,  and  tbat  tlie  laod  had  already  been  appro 
piikted  by  defendaiit  to  its  own  use  la  a  public 
nitroad,  and  was  eminently  necesaiir;  to  ils 
piospectfTe    business.    Pbillips,    J.,    decided 


able  to  petitioner  without  eottrely  cbaDglnt; 
the  surrey  line  and  underiaUng  to  accomplish 
Its  destination  by  a  drcailoas  route,  and  that 
it  would  not  be  a  wise  judicial  discretion  to 
compel  the  petitioner  to  adopt  a  rood  hlghlT 
iDConTenieut,  ionjier,  and  leas  available.  It 
was  plain  iu  tbat  case  that  another  route  could 
haTe  been  sdecled,  and,  aside  from  the  matter 
of  economy,  wilb  very  much  more  ease  than 
couM  tbe  reapouilenl,  in  the  case  at  bar.  choose 
uotber  route  for  tbe  Uutie,  Auaconda.  &  Pa- 
inBc  road;  but  the  court  evidently  refuged  to 
foUow  tbe  absolute  necessity  rule,  and  based 
ttB  decision  upon  tbe  more  just  doctrine  of  the 
necesaily  of  the  petitioner,  founded  upon  the 
practicability,  eponomy,  facilities,  and  other 
coDslderations  wbicb  iibnulil  govern  tbe  deter- 
mination of  what  Ibe  uecei^'itLea  may  be,  always 
coDsiderini;  Ihe  rights  of  the  nenior  oompao;, 
yet  never  forgetting  tbe  beneflis  to  tbe  public. 
The  laws  of  Ibe  state  authorlied  the  re- 
■pondi-ut  to  locate  its  railroad.  It  bad  a  right 
to  select  the  most  feasible  routA,  provided  Id 
doin^  so  it  did  no  annecessai?  injury  to  the 
public  or  to  the  appellants.  The  law  does  not 
i;ive  to  the  respondent  any  predominant  rlzbt 
over  the  appellants,  though  certainly  the  line 
of  respondent  ahould  be  so  ran  as  not  to  ma- 
lerislly  Interfere  with  tbe  efnciencv  of  tbe 
Montana  Union.  Neu  Tork,  H.  A  If.  B.  Oo. 
•w.  Bottaa,  H  it  E.  R.  Co.  89  Conn,  196.  We 
find  DO  Tinlence  done  to  tbese  piinciple^  The 
tnoonveaiencea  Inevitably  iaddeot  to  the  croM- 
lagof  oueroad  by  another  are  not  vIolatioDS 
of  tbe  principles.  Oo  the  other  band,  lands 
belonging  to  Ibe  Montana  tfnion  b;  way  of 
caaemeDt  and  not  nctually  in  use  by  such  com- 
pany, or  not  actually  necessary  for  the  enjoy- 
ment of  tbeir  franchise,  should  he  upon  the 
Mme  footing  aa  tbe  land  of  tbe  individual  dti- 
■en.  Peoria.  P.  A  /.  B,  Co.  v.  Ptoria  A  8.  B. 
Oo.  mtpra.  It  wiu  never  contemplated  by  the 
Constitution  that  competition  between  railroads 
•boutd  not  be  aanrliiined.  On  the  contrary, 
oar  const  rjction  of  tbe  law  Is  that  It  Is  the  pol- 
icy of  Ibis  Slate,  voiced  in  its  Constitution  and 
■tatales,  to  encourage  competing  railroads, 
ntber  than  to  deler  them.  If  this  were  not 
■0,  why  did  the  le^lature  expressly  Include 
tbe  right  to  lake  land*  already  appropriated  by 
«m  corporation  ud  devote  them  to  public  use 
where  the  latter  use  was  ■  more  beaellcial  one 
(ban  the  former.  The  mere  fact  tbat  tbe  ease- 
■wut  la  held  bv  a  corporation,  and  (bat  aootber 
corporatinn  takes  It  to  aabaerve  poblie  use, 
cannoVRffecl  the  principle  ao  long  as  the  sec- 
ond taking  la  fw  the  greater  public  good. 
S«rtAtrn  Sailtvad  t.  Ooneord  A  0.  Railroad, 
ST  N.  H.  1S8.  Nor  can  (be  dalm  of  a  su- 
perior equlij  of  respondent  be  urged  as  a 
■oand  argument,  bnaed  upon  the  fact  that  the 
•ppdianis  already  have  appropriated  the  prop- 
•1  UB- A. 


erty  for  poUic  use.  Ohieaio,  R.  I.  A  P.  B. 
Oo.  V.  Lnte,  71  111.  S3S.  Tbe  Hontana  Union 
accepted  Its  easement  with  the  reserved  right 
in  the  state  to  retake  it  whenever  the  public 
necessity  might  require,  provided,  always,  Just 
compensation  should  be  made  when  it  might 
be  retaken.  One  public  corporation  cannot 
take  the  lands  or  franchises  of  another  public 
corporation  in  actual  usn  bv  it  unless  expresslj 
autborized  todoiob;  tbelegislature.  But  the 
lands  of  such  a  corporation  not  In  actual  use 
may  be  taken  by  another  corporfttion,  author- 
ized to  take  lands  for  lis  nsein  ineiturn,  when- 
ever the  lands  of  an  individual  may  be  taken, 
subject  to  the  qualification  that  there  Is  a  no. 
resaiij  therefor.  3  Wood,  Ruilway  Law,  p. 
&5«.  We  ibink  this  to  be  the  true  rule,  and 
that  opposing  corporations  may  be  limited  to 
tbe  enjoyment  of  tbat  property  In  actu^t  use 
by  tbem,  and  that  which  is  reasonably  neces- 
sary for  the  safe,  propv.  and  convenient  man- 
agement of  tbeir  business,  and  Ibe  accomplisb- 
ment  of  tbe  purposes  of  their  creation.  Mobilt 
A  Q.  B.  Go.  V.  Atakama  Midlaad  R.  Oo.  mipra. 
Upon  this  proposition  we  again  refer  to  tbe 
opinion  of  Judge  Phillips  (Colorado  E.  B.  Co. 
V.  Onion  P.  B.  Co.  tvpra),  where  it  was  held 
"that  mere  priority  of  acquisition,  or  even  ot 
occupation,  gives  oo  exclusive  right,  except  in 
so  far  as  the  condemnation  trenches  on  Ihe 
greater  ueresslties  of  the  other  franchise."  As 
has  been  stated  beretotDre  In  this  opinion,  the 
right  of  way  prayed  for  bv  the  respondent  in 
this  case  was  not  occupied,  and  the  mere  prior- 
ity of  tbe  acquisition  of  the  Montana  Union 
must  give  way,  under  ourlaws,  to  the  superior 
uses  and  greater  needs  of  the  Butte.  Anaconda,  ■ 
&  Pacific  Company,  at  more  necessary  to  tbe 
public. 

Tbe  learned  counitel  for  the  appellants  have 
cited  us  to  many  cases  besides  tbe  Pennsyl- 
vanla  ones  already  referred  to.  We  will  no- 
tice one  or  two  prindpal  ones.  Barrt  B.  Oo. 
V.  Montpdier  AW.  R.  R.  Oo.  ei  Tt.  1,  4  L.  R. 
A.  789,  simply  dedded  that  one  railroad  com- 
pany to  avoid  a  sharp  curve  in  Its  road,  coald 
not  take  the  land  of  another  company,  as  con- 
demnation was  sought  upon  tbe  ground  of 
convenience  rather  than  necessity.  We  find 
nothing  in  tbe  case  to  the  effect  that  if  the  ne- 
cessity eittted  itfll  the  cround  could  not  be 
I  taken.  BoOon  A  M.  Batiroad  v.  Loaea  A  L. 
R.  Co.  134  Mass.  S<8,  was  decided  upon  the 
ground  tbat  there  must  l>e  an  express  legia- 
lalive  grant  to  aulhoriie  a  longitudinal  road 
to  be  boilt  upon  tbe  right  of  way  ol  another 
road,  and  that  thestatules  did  not  contemplate 
sucb  a  taking,  but  the  court  recoKnised  that 
cases  may  arise  where  the  authority  to  take 
land  already  devoted  to  another  railroad  ma; 
be  implied,  either  by  the  language  of  the  act 
or  from  the  applicadon  of  the  act  to  tbe  tub- 
ted  matter,  as  where  tbe  railroad  could  not  be 
laid,  in  whole  or  in  pari,  byreasonable  intend- 
ment, on  any  other  line  We  are  died  by  Dm 
appellants  to  the  case  of  lUinoit  0.  R.  Oo.  r. 
Chicago.  B.AN.B.  Oo.  182  IlL  478.    In  tbM 


case  one  railroad  sought  to  run  wllbin  the  right 
ot  way  of  anotb^  tor  a  distance  of  11  miTe«. 
A  majority  of  ttecoort  beM  Uiat  one  eompanj 


could  not  take  any  part  of  the  right  of  way  A 
another  except  at  a  point  of  cmsMng,  Interaeo- 
tbn,  or  union.    Tbe  lUlnato  MatMe  granting 
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ilglitt  of  WBj  to  ranroad  compantea  was  anb- 
■laatlall;  like  tbe  tint  portloD  of  fourth  anb- 
dtvialoD  of  g  000  of  the  lawa  of  eminent 
domalD  (Hoot.  Oomp.  StaL  168?,  p.  318), 
whlcb  U  aa  follow*:  "All  rlshts  of  waj  for 


any  am)  all  purpoaea  menlfoned  In  g   SB8, 

andanyaod  all  atrDOtiiTta  and  improrr 

therenn,  and  tlie  hnda  beld  or  naed  In  c 


tkn  thmwith,  ahall  be  subject  to  be  connected 
with,  ctoaaed  or  Interaected  by  any  other  right 
c^  wn,  w  improTementa  or  structuTes  there- 
on." It  wai  arned  to  the  court  that  tbe 
provMona  of  aa<£  a  atatute  were  broad  eoough 
to  permit  the  taking  of  the  right  of  n«v  of  one 
company  by  another  but  It  was  dectded  that 
Uie  taking  contemplated  waa  limited  to  crosa- 
tnp,  Intenectiona,  or  uDlons,  and  not  taking 
lor  anoUier  road  longltiidiaaU;.  Two  judges 
dlMcnted  from  tbal  opinion,  and  although  we 
do  IMt  Bnd  it  necesaaij  to  approve  or  dleap- 
prove  of  tbe  law  of  that  case,  we  note  that  our 
■latnte  aeems  to  go  fdVther  than  tbe  lUInoia 
law,  for  with  U8  it  is  expressl;  provided,  in  the 
latter  part  of  the  section  juat  quoted:  "They 
ahall  alBO  be  subject  to  a  limited  use  In  com- 
mon with  the  owner  thereof  when  neceiwary; 
but  auch  use,  crosvlogs,  intersections,  and  con- 
nectiona  sbaU  be  made  in  manner  mosl  com- 

EHbie  wlib  tbe  greatest  poblic  benefit  and 
ist  private  Injury."  If  the  properly  to  be 
■ubj<«t  to  limited  use  in  common  with  the 
owner  tneana,  generally,  rights  of  way,  longi- 
tudinal as  well  as  other,  and  tbe  statute  does 
not  restrict  tbe  application  of  tbe  pronoun 
"they"  to  rights  of  way  immediately  connected 
witb  croestngsTand  Intersections,  but  enlarges 
the  uae  to  all  righta  of  way  when  necessBiy,  it 
would  aeem  hy  no  means  unreaaonable  that 
conditions  like  those  presented  in  the  esse  un- 
der consideration  were  In  tbe  minds  of  the  leg- 
islature at  the  time  that  this  section  became  a 
law,  and  that  of  necessity  all  righU  of  way 
•ball  be  subject  to  a  limited  tise  in  common 
With  tbe  owner  thereof.  Perhaps  the  slatule 
may  have  meant,  by  usina:  tbe  word  "owner," 
the  owner  of  the  fee,  to  whom  all  rights  in  the 
property  might  revert  if  there  were  no  longer 
any  public  use  thereof,  or  It  may  mean  the 
easement  for  use  of  the  corporation  which  had 
acquired  an  eaBement  over  the  property  bv 
virtue  of  tbe  law  of  eminent  domain.  We 
rimply  refer  to  this  matter  In  view  of  the  cita- 
tion made.  In  the  case  of  Cvnira  Ooita  Coal 
Mina  R.  Co.  v.  Mott.  2S  CaJ.  823,  it  appears 
the  court  did  not  consider  the  effect  of  any 
statute  similar  to  ours  graniiog  the  right  to 
take  land  once  appropriated,  if,  indeed,  there 
waa  any  such  staiuie  in  existence  in  California 
when  that  decision  was  rendered  in  1B63.  It 
waa  held  that  there  wsa  no  right  to  condemn 
or  appropriate  land  along  or  upon  a  previously 
located  une  of  another  railroad  company  ex- 
cept for  crossing  purposes.  The  court  an 
nounced  that,  hy  its  priority  of  location  and 
appropriation,  a  railroad  compaoy  acquired  s 
"vested  rtirht  to  ita  line  of  road  apd  the  land 
necessary  for  ita  construction,  as  prescribed  by 
the  railroad  laws,  of  which  It  cannot  be  de- 
vested hy  another  company  who  seeks  to  ap- 
propriate the  land  for  the  same  use."  We 
must  decline  to  assent  to  this  proposition  as 
It  la  ataied,  without  careful  qualiScatton  and 
modiflcallML 
SI  L.  R.  A. 


We  cannot  agree  that  tbe  statute  which  an- 
IborizM  lands  to  be  appropriated   for  a  more 

JpuUic  use  means  a  dlOerent  public 
cases.  If  tbe  legtalature  had  Intended 
that  oonstruciton  to  be  put  upon  the  statute,  in- 
nead  of  carefully  restrictiag  tbe  rlc ht  to  a  moi« 
necessary  public  use,  they  coula  eaaltj  bave 
said  a  different  pabltc  use.  Besides,  tbe  view 
which  we  have  discussed  la  conaonant  with 
those  clauses  of  the  Constitution  In  hi  bl  line  dis- 
criminations, as  already  enumerated.  It  tbe 
appellants'  construction  were  adopted,  the 
practical  result  would  be  the  exclusion,  ofteo- 
tlmea,  of  more  than  one  railroad  on  mountain 
sides  or  In  mouotain  gorges  or  precipitouf 
gulches,  or  routes  not  embraced  within  the 
deflnitions  of  caQons,  defiles,  or  passes,  espe- 
cially provided  for  by  law.  Comp.  Stat. 
1887,  div.  b,  g  68B,  title  Sailroad  Corporationt. 
Consider  a  practical  application.  A  railroad 
company  would  take  a  maiimum  right  of 
way.  Now  if  the  right  of  eminent  domain  la 
not  conferred  upon  the  junior  company  to  take 
lands  for  a  public  use  unless  for  a  different  use, 
the  flrai  railroad  would  lie  enabled  to  prevent 
any  and  all  cnmpeliilon,  because,  often tiinee, 
any  route  off  theright  of  way  of  the  first  would 
be.  if  not  an  aliBolutely  impassable  one.  so  Iro- 

Rraclicable  and  so  enormously  expensive  thM 
must  as  a  reasonably  necessary  oonseouence 
deter  another  corporation  from  building  at 
all. 

To  conclude,  we  adopt  that  construction 
which  Is  more  jealously  careful  of  the  best  inter- 
ests of  the  state,  and  say  that,  where  a  railroad 
company  traversing  the  side  of  a  mountain  in  a 
mining  secliun  has  within  its  right  of  way  tracts 
of  ground  not  necessary  to  tbe  proper,  success- 
ful, and  safe  operalion  of  Irs  system  of  iracka 
and  spurs,  and  not  used  by  it  in  connection 
witb  any  such  operatioos,  and  in  all  reason- 
able prot>ability  not  necessarr  for  any  such 
future  use,  If  another  road  seeks  the  same  ol>- 
jective  poinis.  and  In  doing  so  is  obliged  to 
take  part  of  such  unused  right  of  way  to 
avoid  a  considerably  more  circuitous  route,  at 
adiftprent  grade,  of  very  much  greater  cost, 
and  of  serious  damage  to  many  mining  prop- 
erties in  their  subterranean  and  snrface  oper- 
ations, and  withal  wnulc!  tie  obliged  by  tbe 
topography  of  the  mountains  to  parallel  tbe 
adversary  road  a  part  of  the  wav,  under  sudl 
conditions  the  use  of  tbe  unused  parts  of  tbe 
right  of  way  of  the  one  company  by  the  other 
is  a  more  necessary  public  use  than  that  to 
which  such  unused  portions  are  already  ap- 
propriated. Wherefore,  the  law  will  permit 
the  taking,  regarding  the  interference  as  a 
"tolerable  one."  to  be  compensated  t^  dam- 
ages 10  be  paid.  Be  Bagaio.  6S  N.  Y.  187. 
In  concluding  this  opinion  tbe  court  expresses 
its  ackaowledgment  for  the  argument  and  re- 
search  of  counsel  on  either  side.  By  their  aid 
we  have  been  greatly  assisted  lo  determine  be- 
tween tbe  parties  whether  plaintiff  could  in- 
voke tbe  law  of  eminent  domain  In  this  case, — 
that  power  in  tbe  exerc^  of  which,  a  modern 
writer  (Randolph)  saya,  la  Invariably  provoked 
a  direct  iasue  between  nan  — ''  **"  '*~*' 
Spura  and  Crossing*. 
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It  more  follj  Mt  forth  in  Uie  ■ttloment  of  tact* 
kpp^ed  to  tliii  oplDioD.  Its  use  to  tbe  de- 
fendaDta  wu  for  the  dellverf  of  Bopplks  and 
fuel  to  tbo  Gmdod  mine.  It  wu  on  ths  north 
■ide  of  tbe  Juintana  Dalon  track.  whUe  tbe 
mioe  it  on  die  tonth  ride  of  the  track  and  at 
•acb  a  dUtance  from  Ute  nllioad  that  mippliea 
are  hauled  bj  wagon  from  tbe  tpur  to  the 
mine.    Where  the  plalDtlfTa  track  croaaea  tbe 


OaKi 


a  the 


defendant*'  track,  but  the  spur  detcenda  from 
tbe  time  it  learea  the  Montana  Uoion  track  and 
tbe  grade  of  the  pUtntifTa  track  at  tbe  point 
of  croatiDg  ta  conaiderably  above  the  ipur 
ende.  In  view  of  the  fact  that  it  wonld  be 
plainly  for  the  greater  coDTenience  of  the  ap- 
pellant compaay  to  have  tbe  spur  on  the  south 
tide  of  ita  main  track,  tbe  order  ot  the  dia- 
tiict  court  in  relallon  to  tblti  apur  ia  modifled, 
aod  nnleee  plalntiS  and  defeodanta  otbervise 
^gree,  the  order  of  tbe  district  cotui  will  be 
tliat  the  Bntte,  Anaconda,  &  Padflc  lUllwaj 
Oompanj,  at  Its  expense,  construct  b  spar,  or 
nabulld  the  one  already  constructed  upon  tbe 
miatb  aide  of  tbe  Montana  Union  main  track; 
aud,  furtber.  that  tbe  wild  Butie,  Anaconda, 
d;  Pacific  Company  at  ita  own  expense  con- 
nrnct  and  provide  suitable  and  convenient  ap- 

C roaches  to  said  spur  for  teams  and  nseons, 
Kving  due  regard  to  the  nature  and  faclliriea 
at  transportation  between  tbe  Gagnoo 


a  Union  Company. 


and  tbeS 

Buffalo     .  „ 

difference  of  elevation  of  grades  of  tbe  two 
lOAda  at  tbe  Buffalo  spur.  The  only  practic- 
able way  of  crossinf;  at  tbe  point  marked  F 
on  the  map  was  to  raise  tbe  grade  oF  the  track 
ot  tbe  respondent  from  the  switch  of  the  main 
track  aa  far  aa  tbe  crossing  by  the  Butie,  An- 
aconda, &  Pncific  No  change  was  to  bemads 
.  on  tbe  main  line,  and  tbe  grade  of  the  spur  la 
to  be  tbe  same  as  formerly  from  tbe  crossing 
to  tbe  end  of  the  spur.  We  think  that  the  re- 
•pondent  abould  construct  this  crosaing  In  the 
manner  proposed,  and  at  Ibeir  expense  en- 
Urely.  unless  it  la  agreed  otherwise  between  the 
ptirtiea  themselves. 

Haggin  Spur  Crossing.  Tbe  civil  engineers 
lake  very  different  viena  of  the  feasibility  of 
Ifeiia  crossing.  A  short  distance  from  tbe  cross- 
lag  tbe  Butte,  Anaconda,  &  PaclQc  Company 
found  it  necessary  to  construct  a  reverse  grade 
laadJngtoibeMontauaUnlontrack,  Tbismade 
a  "bump."  as  railroad  men  call  it, — that  is, 
an  npbill  and  a  downhill  grade,— on  the  Bntte, 


Anaoonda,  ft  PacUleioadaTeryBbartdlitaBee 
from  tbe  crosaing.  Thit,  of  courae,  waa  nocea- 
anry  ta  eoable  tbe  Bntte,  Anacoada.  ft  Pa- 
cific to  ciMt  without  dlatorblng  the  grade  of 
theHontanaUnktntrM^  Tbe  principal  objec- 
tion to  it  b;  the  Montana  Union  witoeeaea  was 
that  It  wu  fmpncticable  and  nnsafe  became 
ot  pairing  over  the  bump,  and,  oooaldering 
tbe  genenil  grade  of  tbe  railroad,  the  Butie, 
Anaconda,  f  Padflo  traina  wouM  bre^  In  two, 
and  thna,  bv  wreckage  and  other  mishapa,  the 
Montana  Union  tracks  wonld  be  obetmded 
and  their  traffic  materially  interfered  with.  It 
itdifflcnll  for  us  to  say,  In  the  radical  disagree- 
ments of  skUled  ecgineeia,  what  tbe  proMbta 
effect  of  this  bump  ma;  be,  but  it  occurs  to  ni 
that,  as  its  dangerotu  tendencies  are  all  pHma- 
nly  towards  accident  to  the  Butte,  Anaconda, 
&  PhcIBc,  and  only  indirectly  to  the  Montana 
Union,  the  risk,  if  any,  and  tlie  acienllflc  er- 
ror, if  any,  will  fall  much  more  heavily  upon 
the  respondent  than  upon  the  appellants,  and 
that  therefore  It  is  proper  for  us  to  Afflim  tlie 
order  of  the  district  court 

We  see  do  error  in  referring  the  question  of 
damages  for  crossings  to  tbe  commiMloncTB,  as 
wai  done  by  the  order  of  the  court.  The  stat- 
ute covers  the  matter.  Comp.  Btat.  1887, 
p.  S18.  g  607.  The  last  objection  of  tbe  appel- 
lants it  to  tbe  order  of  the  court  gtviog  tbe 
power  and  authority  to  tbe  Butte,  Anaconda, 
&  PaciSc  Company  alone  to  employ  and  dis- 
cbarge watchmen  at  the  crossings,  for  whose 
wages  the  plaintiff  and  defendants  are  Jointly 
responsible.  In  view  of  tbe  fact  that  tbe  re- 
spondent company  invokes  tbe  right  to  make 
these  several  crossings,  it  would  seem  quite 
just  that  the  eipensea  of  a  watchman  to  guard 
tbe  Hag^D  Spur  crossing  and  others,  if  any, 
where  the  district  court  ordered  watchmen, 
should  be  borne  by  the  respondent  alone.  We 
see  no  objection  to  permitlmg  ibe  watchmen  to 
be  chosen  by  tbe  Butte,  Anaconda,  &  Pacific 
Company,  and  it  will  be  directed  liy  this  court 
that  tbe  order  of  the  district  court  shell  be 
modified  so  as  to  impose  tbe  expenses  of  watch- 
men entirely  upon  the  respondent  corporation- 
Lei  tbe  judgment  end  order  of  Iha  district 
court  be  remanded  for  modiScaiioa  in  con- 
formity with  the  views  expressed  in  this  opin- 
ion, and  when  so  modified  it  will  stand  aa  af- 
firmed.    Modified  and  afflrmed. 

Ch.  J.,  and DeWltt,  J.,  oon 


MARYLAND  SUPREME   COURT  OP  APPBALa 


William  T.  8WANN  et  oL 


oaovejed  in  a  paaseDgw  coaob  tnstead  of  a  bar- 
oage  car,  unless  tlie  latter  la  aa  sale  m  veblcle  i<9 
caa  be  prooured  br  the  utmoal  oare  and  dtll- 


).  K«a«onBbl«  •Vnrt  Kl  laaat  to  rnsds*  » 
l>*SB*ff*  oftr  m»ta  and  eonvenieDt  for  a 
paaaengei  la  ceeesseTT  when  this  Is  tbe  otil; 
veblnle  that  can  be  fumlrtiea  for  paasengers  In  a 
irmiliii  iiaiiiniiii  lialii 


o  rar-jproprlateDsaaof  tAeeaniaseiatbertlianttatarc^ 
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HAXTLASn  BUPBBKB  COITBT  OW  &FPKAU. 


lMinr*C*  car  *'>B'i  DO  PUMiurar  mn  »i«  pro- 
▼fded  for  a  puamser  inln.  kndpranltui  donmtlc 
dutle*  call  fOT  her  Immediate  transportatloii. 
doea  not  tberebr  renounoa  ber  lisbt  ea  a  p»mea- 
Bor  to  EBtetT  and  proleotlon. 

4.  Ii^nrrtok  paasMiCflr on  B train leprlma 
facie  erl  dp  DOS  of  tbe  oanter'a  uesllgenM. 

6.  An  inatmetloD  r«qiM«tMl  by  m  c*r- 
Her,  oomparinr  tbe  Injnrlea  recelred  br  a  paa- 
eeDKer  on  a  bargace  oar  aod  tboae  to  vhlob  a 
paseDger  would  have  been  liable  In  a  nyular 


<Jdii«  is,  ING.) 

APPEAL  b;  defendant  from  a  Judgment  of 
the  Circuit  Coart  for  Charles  Count;  In 
faTor  of  plaintlfb  Id  an  action  brought  to  re- 
cover damages  for  peMoiial  iajuriea  alleged  (o 


hare   resulted    from  defeudaDl'a    nagllgence. 

The  facts  are  stated  in  ihe  opinion. 

Mettrt.  BeniKrd  Cmrter,  L.  AlUaoa 
Wilmer,  and  S»mnel  Cox,  Jr^  for  appel- 
lant. 

Meun.  Adrian  Poaey  and  John  H. 
niteltaU  for  appellee*. 

Brr*u>,  J.,  dellreted  tbe  opinion  of   tbe 

Wiiliam  T.  Swann  and  Ellzabetb,  bis  wife 
brought  salt  Rffainst  tbe  Baliimore  A  Potomsc 
Railroad  Company  for  bodily  injuries  sus- 
tained by  tbe  wife.  Verdict  and  judgment 
being  rendered  in  theii  favor,  tbe  defeodsut 
appealed. 

The  female  plainltff,  about  midday  on  tbe 
lltbday  of  May.  IBtIS,  Hccompanied  by  ber 
child  ten  months  old,   traveled  on  the  mtied 


back  to  the  aiaoeaoaob  days,  and  aeem  to  have 
beun  reiBrardecl  as  bo  well  settled  tben  tbat  tbe  mo^ 
«m  dedslonB  ratber  reolte  or  refer  to  the  law  tbaii 
daSne  or  eatal)llah  IL 

InCavenr  V.  Neelr,  18B.a70,  tbeoourttnapesk- 
lDir  of  the  proprietor  of  a  stage  coaoh  mj»  tbat  a 
carrier  of  paBSeagera  tOT  blrelBrequlr«ato  furnlth 
■ultalile  veblolea. 

In  iDRallB  V.  BIllB,  B  Het.  1,  IB  Am.  Deo.  BtB.  tbo 
oourt,  after  a  ttaorouirh  eiamlnatioii  or  ihe  quea- 
llOD  vlifa  referenoe  to  the  liatiliity  of  the  pro- 
prtelpr  of  a  BtaM  ODBOb  mtb  carrlera  of  passengers 
are  liound  to  use  the  utmost  care  and  dlllgenoe  In 
the  proTldlnyotsufDclentandaultsble  ooHchea. 

Tbe  owner  of  a  stage  ooaoh  must  have  a  onaoh 
and  hameas  of  aufflolent  atrenKth  aod  properly 
made.    Crofts  v.  Waterhouae,  8  Blng.  819. 

In  Curtlfl  T.  Drlnkwater.  £  Barn,  k  Ad.  tW,  tbe 
oourt.  In  apesklca:  of  tbellabiltt;  of  the  proprietor 
of  a  Blage  ooaoh  lor  Injuries  to  Si  paaaenger,  held 
that  the  maloonatruotlon  ot  a  ooach  would  be  neg- 
llgeaiie  lo  tbedefendani. 

The  rule  aa  slated  Id  tboae  oaiea  has  been  gen- 
•lailr  adopted  and  applied  In  caaet  of  railroad  oar- 

Tbe  otillgatlon  Imposed  apon  a  carrier  by  Ittcoo- 
tnot  with  a  pewenger  li  tbat  Ita  apparatus  Is  suit- 
able, aufBcieol,  and  aa  aafe  aa  oare  and  skill  oan 
make  It.    NasbTtlle  JC  D.  B.  Co.  r.  Jonee,  S  Helsk.  SI. 

In  Btaoemaker  v.  KlntiBbury.  TO  C.  B.  IS  WelJ.  300, 
n  L.  ed.  482.  tbe  oourt  ID  conlnBClng  the  liability 
of  persona  eiigaiied  in  the  construction  of  a  road 
and  who  undertake  to  oairr  a  person  aa  a  privale 
earner,  and  tbat  ofapasBenger  carrier,  says  tbat 
tbe  Utter  is  tKiund  to  see  that  "the  cara  are  strong 
aiid  B^fe  for  tbe  eocooimodatlon  of  pasaengers." 

A  car rl>  r  ot  pesBengeis  for  hire  muit  provide  ears 
or  vehicles  adequate,  that  la  sufficiently  secure  as 
to  strength  and  other  reqnlMt«a  for  the  Bate  con- 
veyanoe  of  peaengers.  That  duly  the  Idw  en- 
forces with  grealeet  atrlotnne.    For  the  sligblest 

Jury  resulta  to  a  peeBenger  the  carrier  is  liable  In 
damagfs.  Peoniylvanla  Co.  v.  Boy.  lOe  [T.  A  Ml.  2S 
L.ed.Ul. 

In  Traedwan  v.  Whittler,  eOOal.  Sr4,  S  L.  B.  A.  US. 
the  oourt  tnoonalderlng  the  responBlbllity  for  tbe 
MtfelT  of  an  elevator  compares  It  to  tbat  of  a  pas- 
senger carrier,  and  states  that  such  carrier  Is  un- 
dec  obllgaUoD  to  use  tbe  Dtnoet  oate  and  diligence 
tai  provldioc  safe,  suitable,  and  sundent  vehicles 
tor  tbe  oonveyanoe  ctf  paiaDngete.  Tbat  they  are 
bound  to  adopt  tbe  moat  approved  methods  of  oon- 
itnjctlon  In  known  nse  In  Uie  tnialneas.  And  that 
they  must  keep  paee  witb  sdenoe,  art.  and  modem 
>nproTeQ>ent  In  supply  lag  safe  obtainable  veblolea 


for  til 

SI  L.  R.  A. 


In  can  of  oommon  carriers  of  rewengeia  tbe 
highest  degree  of  care  which  a  resBonable  man 
would  use  is  required,  and  ihls  rule  applies  to  tbe 
character  of  tbe  vehlole.  Derwort  v.  Loomer.  SI 
Cnnn.£lE. 

Ae  to  tbe  selection  of  suitable  cars,  botb  as  to  tl« 
manner  Of  oonstructioo  and  materials  used,  tlia 
carrier  of  paeeengera  li  obligated  M  use  tbe  blg7l- 
est  reaeonabie  end  praciiaible  skill,  care,  and  dl  I- 
gence.    Chicago  *  A.  B.  Co.  v.  Ptllsbury,  Its  10.  B. 

The  court  wlU  not  Bay  as  matter  of  law  that  a 
railroad  company  has  performed  lis  wholeduty  ■■ 
a  oarrler  of  passengers  when  it  lias  fumisbed  ftr 
tbeir  oai'rtage  a  car  wbtoh  wUl  run  with  safety 
upon  tbe  track  but  wbloh  will  not  resist  tbe  crath 
when  thrown  from  the  tmok.  Pituburgfa,  C.  tc  At. 
L.  B.  Co.  V.  wllllanu,  71  Ind.  US. 

Where  a  common  t>oz  car  had  been  snbetltu ted 
for  tbe  regular  oabooee  on  a  mixed  train  wbl;h 
carried  pasBengers.  the  court  held  that  It  was  the 
boundaa  duty  ot  tbe  company  to  fumiBb  the  paaen- 
gers  a  reasonably  oetl  equipped  car  to rMe  In.  and  - 
that  If  by  an  accident  the  regular  catmoae  usually 
provided  for  paseengere  could  not  be  used  and  tl« 
Improvised  box  oar  used  on  that  occasion  was  more 
dangerous  lo  tbe  passenger  than  tlie  cabooee.  tto 
degree  of  caie  on  tbe  part  of  the  oompaoy  ists 
thereby  looreaeed.  HISBOurl  P.  B.  Oe.  v.  Holoom  t, 
M  Kan.  88!. 

Inipeaklng  ot  Batreet'4*!  company  tbe  ooint. 
In  Hsdencamp  v.  Second  Ave.  R.  Co.  1  Bweenf. 
490,  Bald:  ■  When  a  oommon  oarrler  of  passengefa 
acoepisa  person  sea  pasBenger.  and  iec«lveafroa 
Btioh  person  the  lull  established  fare,  be  li  bouitd 
to  furnish  Bucb  nasaenKor  witba  sate  and  oomfoit- 
able  vehicle  and  a  safe  and  oomfortabla  place  ir 
position  In  or  on  tt." 

A  rsJlTiiad  company  owea  the  duty  to  tta  paseea- 
gera  of  tumlshing  comfortable  and  vie  oaia. 
Ooneales  v.  New  York  ft  H.  K.  Co.  Sa  How.  Pr.  «lr. 

A  carrier  of  passeagers  I*  bound  to  (wovlda  a 
proper  x'eblole.  and  It  bridges  or  obstructions  at9 
placed  BO  near  the  track  as  to  ialure  limbs  of  pae- 
sengen  wtalob  are  slightly  protruded  fn»u  the 
window,  a  car  Is  not  safe  wblob  does  not  have  tttia 
at  the  window!  to  prevent  suoh  protrusion.  Hew 
Jereey  B.  Co.  v.  Kenuard,  a  Pa.  i»a. 

Bui  tbat  case  was  overniled  tn  Pittsborg  ft  OL  H. 
Co.  V.  HoClurg.  H  Pa.  KM. 

But  the  court  In  the  later  ease  sttU  leaognlaed 
the  rule  that  the  providing  of  a  sate  and  oonven- 
lent  car  Is  one  of  tbe  duties  whliA  tbe  ooenpaDy 
owee  to  Its  iMssengers. 

Wheels  too  narrow  for  tbe  gauge  of  the  road  ara 
not  properly  used  upon  a  vehicle  for  the  earrlag* 
of  passengera.  Holyofea  T.  Siaod  Trunk  BaUwar, 
U  N.  H.  ML 


.,  Google 


Baltimokk  a  p.  R.  Co.  t.  Swum, 


train  of  the  defendant,  composed  of  pssscn- 
^r  coacbei,  and  freight  can,  from  Pope's 
Creek  lo  Cox'a  siatloD,  intendiDS  to  return  on 
tbe  evening  of  the  same  daj.  sbc  puicliased 
»  ticket  at  Cox's  nlalion  for  the  purpose  oF  tali- 
JDg  tbe  passenger  train  whicb  would  in  ordi- 
nary  course  leave  tbat  station  &bout  7  o'clock 
r.  M,  Tbe  passenger  coac ties  were  "snitched 
oO"  at  Cox's,  and  onlj  a  iuiggage  cai  was  run 
fioiQ  tbat  BtatloD  od  that  etenlDg  to  Pope's 
Creek.  Sbeentered  that  car,  and  wascoDTered 
to  Pope's  Creek.  The  evidence  in  ttehalf  of 
tbe  ptalotiffs  tended  to  show  that  the  accom- 
mndatJoDS  were  very  uncomfortsble  and  an- 
sultable  for  travelers;  and  that.  In  eoDsequencs 
of  the  absence  of  all  conveniencea,  sbe  "  was 
flhabea  up,  and  knocked  about  from  side  to 
side,  and  slammed  s;:^iost  tbe  side  of  the  car 
several  times;  and  tbat  im mediately  after  one 
of  these  riams,  when  she  was  atrtjck  in  her 


enced  i  pain  there,  which  was  followed  b, 
pajo  in  berback."  The  evidence  also  tended 
to  Ehow  that  the  woman  was  pregnaot,  and 
tbat  ihelnjuries  which  she  receivt^d  caused  a 
miscatriage,  and  tbat  she  had  anlfercd  pains  in 
her  back  and  side  almost  constsntlv  for  six 
months.  Tbe  evidence  for  the  defendant 
tended  to  show  that  she  was  not  thrown  about 
or  Jostled,  It  was  further  leetifled  tbat  the 
cars  could  not  be  shifted  at  Pope's  Creek  with- 
out special  danger,  unleia  a  drag  rope  was 
used,  and  tbat  tbe  dragrope  used  for  this  pur- 
pose had  been  broken  in  two  on  the  evening  ol 
tbe  lOtb,  bavlng  been  before  that  time  weak- 
ened by  being  run  over  by  cars;  that  the  con- 
ductor had  telegraphed  forone  on  tbe  morning 
of  tbe9th.  and' thereafter,  on  reaching  Baiti- 
more,  had  applied  at  tbeofHceof  the  company, 
but  tbat   none  was  received  until  the  morning 


So,  s  Tecovery  mar  be  bad  agaliut  a  rvJlroad  for 
InJurtBs  resultluB  from  a  deralliiiBnt  of  tbs  tisln 
vamed  br  attemotlnK  to  ran  in  the  mia  can  with 
a  S>nKe  irfder  tban  tbe  gauge  of  the  track.  Bast 
UiiekB.B.B.Co:v.9mltfa.WTex,  U7. 

If  a  oar  la  so  defective  and  dangerous  In  Ita  ooo- 
•tmotlon  as  to  make  Ita  use  gnaa  negllgenoe  tbe 
«ain|iwiy  «IU  be  liable  for  tnjurleg  oauaed  bj  such 
<lef«cU    Ouir.W.T.AP.B.Co.T.Rr«ii.»Tei.ll(l&. 

The  Dbltgatloii  of  the  oanier  reqaires  It.  by  tbe 
^xei  Blao  of  the  gi«al«t  care  and  preoautlOD  agalnit 
the  ocourreuoe  of  Hccldents. 
tbe  bbJo  transportation  of  ail  coDdiUooa  of  people 
enUtled  to  beoorried.  Th?  old  and  tbe  young 
■like  entitled  to  be  carried  safely.  While  a 
ma;  be  safe  for  an  adnlt person,  It  mar  not  besife 
for  tba  ccnveranoe  of  children  of  tender  rears. 
>IetiopoUianB.Oo.T.  SUver,  SSWakb.  Ii.Bep,GS, 

Duty  to  adapt  iinffovemaitM. 
The  rule  rvqutrlnir  suitable  cars  requires  reason- 
able contormltr  to  tbe  advaoolng  state  of  the  art. 
It  Is  tbe  Imperative  duty  of  railroad  oompanlea 
toadoptaiKl  use  all  ImpioveoienM  In  cara  celcu. 
lated  to  Insnrasatetrtoeoiploreeaaod  paaseugers, 
id  to  discard  all  such  unsafe  and  dangerous  cars  or 

.^_  .,. g  ji^^  jjg  dangerous  to  use.   St. 

~      r.  Tallrlus.  M  Ind.  Bll. 

scleDCe  and  art 

It  In  tbeir  application  to 

a,  but  tber  ace  not  re- 

le  for  tbe  unknown  as  well  as  tbe  knoirn. 

Heier  v.  Pennarlvanla  B.  Oo.  M  Pa.  OB.  3  Am.  Bep. 

A  raUicad  oompanr  undertake  that  Its  carriage* 
are  roadworthy  and  pxoperlr  aonsVuoted  and  f ur- 
nWied  aooordlng  to  the  present  state  of  the  art, 
Nasbnile  *  C.  B.  Co.  V.  Uemno.  1  Bueed.  fflCL 

If  a  aaf  etr  beam,  to  prevent  aooldanta  upon  ttia 
bMaklng  ol  aile*  upon  passenger  ooaobes.  is  an  ar- 
tWeof  aachenabllsbedutllltrand  so  eztenslvelr 
known  that  It  ought  to  have  been  used  on  tbecars 
of  a  particular  oarrlei.  It  mar  be  found  negligent 
In  not  bavlng  adopted  It.  Hegeman  v.  WeatemB. 
CoiD.  M  Barb.  SIS. 

In  Chldwdl  V.  New  Jersey  B,  B,Oo.a  N.Y,  tgt, 
the  court  lo  ooosldalng  tbe  oaae  of  an  aocldent  on 
aateamboat  nys  that  tbe  oarrler  ol  passengers  Id 
aonveraBoe*  and  rablola  propelled  by  aieam  is 
bound  to  nae  every  inecautloD  whloli  bninan  skill, 
tmt*.  and  forcsiclit  Can  provide  Id  adopting  new 
tanproveinenta  to  aeoareaddltlottal  precaution. 

Some  of  tba  oonrts  are  Inclined  to  make  a  dlsUno. 
tton  between'  rowls  of  small  bualni 
with  lacvebu 
ntU  ILA. 


oomcB.  Tbua  It  haabeenheldlbatalloarrleTaaTa 
not  required  to  adopt  like  eipenslTe  provisions  for 
tbe  ufety  or  passenvers.  A  railway  constructed 
tbrougti  a  thinly  MUledoouatrr  moving  bncltttle 
frelEbt  and  but  few  i — r — it —  and  running  tti 
trains  at  alow  rates  cd  speed  oannot  be  expeoled  to 
be  equipped  and  operated  in  tbe  same  maonec  as  la 
neoenary  In  tbe  caseot  a  railway  running  tbrough 
a  densely  populated  territory  and  moving  a  lanra 
vuluineDt  infflc.  Tbe  Uueot  tberailwarmar  be 
abort  and  tbe  business  done  br  It  ao  email  as  lo 
make  it  uureaMnable  lo  require  It  to  run  separate 
trains  for  rrelgbt  and  passengera.  Bat  If  tbe  bfisl- 
ness  Is  ButBclently  large  and  profitable  to  warrant 
It,  and  tbe  saretrottbe  passengerala  endangered 
or  dlminlsbed  by  having  tbe  passenger  coacbea 
mlied  In  tbe  name  train  witb  frdoht  cara.  It  would 
clearly  be  tbe  duly  of  tbe  rmllroad  company  to  run 
aepaiate  trains.  Arkansas  BMIoim)  Ballroad  v. 
Can  man.  a  Ark.  GIT. 

Passenger  carrlera  are  bound  to  adopt  such  ap- 
paratus and  appllanoea  as  sotenoe  and  skill  aball 
from  time  to  time  make  known  and  eiperlenca 
prove  to  be  laluable  In  a  considerable  degree  In 
diminishing  tba  dangers  of  railroad  travel,  pro- 
vided suob  Improremenis  can  tw  procured  at  an 
expense  not  greater  ttaan  ougbt  to  be  luoumid  to 
Obtain  tbem.  But  It  will  he  unreeaonable  tor«- 
qulre  companies  at  small  means  and  business  to 
provide  every  appliance  or  maeblne  that  may  bo 
found  to  t>e  valuable  In  dlmlnlsblng  danger*  of 
railroad  travel  and  which  mar  oome  into  use  on 
the  Great  Trunk  Uneo.  Kenluokr  a  B.  Oo.  v. 
Rep.  as. 

M  bound  to  provide  toll- 
itocK  suited  to  the  natura  and  extent  of  iHisl- 
wblcb  It  aaaumea  to  do.  And  tbe  standard  of 
and  diligence  for  a  particular  railroad  cannot 
be  made  to  depend  upon  Its  iiecunlary  oondlllon  or 
Of  Its  earnings.  layloc  v.  Qrand 
Trunk  B.  Oo.  U  N.  H.  SOI. 

Bill*  OS  afMltd  bu  tharael^r  of  Erola. 
A  passenger  on  a  f  relg ht  train  cannot  require  aD 
tbe  coDveolences  and  safeguard*  against  danger 
tbat  be  roar  demand  upon  train*  devoted  to  naaseb- 
ger  •ervloe.    But  he  has  a  right  tl 
BBfegrarda  and  oonvenlenoea  as  an 
upon  such  tnlna.   Chicago  Jt  A.  B.  Oo.  v. 
U4IILn,1«I.B.A.IU. 

.  .  go  by  freight  train  and 
ride  In  the  caboose,  ttaa  oompany  fulfils  Its  duty  It 
It  has  rbe  cabooae  as  safe  aa  suob  vehlolei  uauadlr 
an.   CUoaco,&*A.B.Oo.v.HaBUd,MIU.«K. 


-.  Aniol, 


..CoCH^Ic 


816 


HisTLAKD  SuPRUfa  CouxT  or  Ajtkali. 


JUHX, 


of  Ibe  Ifflh.  The  female  plalntifT  wu  a  labor- 
Id{[  woman,  being  in  Ibe  bftbtt  ol  wasbiag, 
cooUng.  tjui  iForkiDK  >d  the  field.  Sbe  \ivei 
about  li  miles  rrbm  Pope's  Creek,  and  at  tbe 
time  of  Ibeae  occurrences  abe  bad  ilireecbU- 
dren.  She  went  to  Cox's  on  %  visit  to  Ibe  fam- 
II7  of  Thomp«on.  a  section  baud  on  tlie  rail- 
road.'nho  lived  about  1  mile  from  tbe  elation. 
There  wu  wme  conflict  of  evtdeiioe  Id  ref- 


eteuce  to  tbe  cause  of  the  alleged  miacarrlHge; 
(he  dereodant't  leatimoDV  mpportlDit  tbe  the 
orr  that  it   wu   more  likely  to  have  been 


caused  by  (he  woman's  eiertlona  and  tbe 
cltement  consequent  upon  them  before  sbe 
tered  tbe  cars,  and  after  ibe  left  them,  than 
bv  anj  inlurlea  received  while  traveling 

When  the  female  plaintiff  purchased  . 
ticket  at  Oox's  station,  sbe  acquiKd  a  contract 
rigbt  to  be  conrejred  to  Pope's  Creek  in  one  - ' 
Uie  defendaot'a  passeeger  coaches.  If  we 
mme  that  canaea  beyond  the  defendant's  c< 
trol  pievented  the  use  E>f  a  passenger  coacb 
that  occasion,  the  obligaUon  atfll  remained 
oanr  the  pasaenget  safely,  so  far  u  it  could  be 
done  by  tbe  exercise  of  the  highest  decree  of 
care  and  skill  wblcb  was  cousleieat  with  the 
natDTe  of  lbs  undertaking.  If  the  baggage 
car  wa«  as  safe  a  vehicle  of  Iransporlation  for 
passengers  u  tbe  defendant  rould  procure  by 
tbe  nimoet  care  and  diligence,  it  fulfilled  its 
dutyln  thisrespecl.  TheieisnoevidencetoauB- 
taln  such  an  hypothesis,  and  probably  it  is  con- 
tntry  to  the  usual  experience  of  Iravelera.  And 
yet,  u  the  defendant  substiluled  it  for  tbe  pas- 
senger coach  which  it  wu  bound  by  its  contract 
toiurolsb,  tbe  least  which  could  lie  demanded 
of  it  would  be  some  reasonable  fffort  to  make 
it  safe  and  convenient  for  a  pastienger.  If  tbe 
pwsenger  wu  Injured  In  the  defrnriant's  cars 
In  the  course  of  her  journey,  and  In  conse- 
quence of  some  fault  or  defect  in  ibe  vehicle 
of  transportation,  the  defendant  is  clearly  lia- 

iiiry,  unless  if  —  "'  "  '" 
.  diligence  c 
~~  are  tbe  proper  inc 
;.  It  cannot  be  afleged  against 
^.  __  „_  ..H  fault  or  negligence  thai  she 
look  passage  In  tbe  baggage  car.  She  bad  a 
right  to  be  conveyed  by  tbe  defendant,  and  sbe 
waa  constrained  to  travel  in  this  way  or  not  be 
conveyed  at  all.  Domeatic  duties  of  the  moat 
pressing  kind  required  that  sbe  should  return 
that  night  to  Pope's  Creek.  It  would  be  un- 
leeeonable  to  hold  that  she  had  made  a  volun- 
.  tary  choice,  whereby  she  bad  in  this  way  re- 
nounced the  right  to  Mfety  and  protection 
which  abe  had  purchased. 

Tbe  court  granled  six  prayers  In  behalf  of 
the  plaintiff.  Exception  was  tnkeu  to  onlv 
three  of  them.  They  are  u  follows;  (1)  If 
tbe  jury  believe  from  tbe  evidence  Ihat  the  de- 
fendant wu  the  owDcr  of  the  railroad  men- 
tioned in  the  declaration,  and  sold  the  plaintiff 
Elizabeth  a  ticket  entitling  her  to  travel  on 
said  railroad,  and  received  and  accepted  her  u 
a  passenger  to  be  carried  from  Cox  to  Pope's 
Creek,  on  the  line  of  said  railroad,  then  de- 
fendant wu  bound  to  exercise  on  said  trip, 
for  plalniiffa  safety,  the  highest  degree  of  care 
and  skill  which  wuoonslsient  with  the  nature 
of  its  undertaking-  (2)  If  the  Jury  believe 
from  the  evidence  that  the  plaintfff  Sllzabeth 
SILRA. 


Swann  wu  Injured  whilst  a  paNenger  on  a 
train  of  the  delendaat,  the  fact  of  snch  injury 
is  prima  facie  evidence  of  negligence  on  tlw 
part  of  the  defendant,  throwing  upon  it  tbe 
onus  of  rebutting  the  preaumplton,  by  show- 
ing there  wu  do  negligence  on  its  part  <8> 
T^t,  in  order  to  rebut  the  prMrumpiIon  of 
negbgence  on  its  part,  the  defendant  must 
show  that  tbe  Injuiy  sustatDed  by  uld  plainiUT 
while  traveling  u  a  passenger  on  its  train,  if 
the  jury  find  that  she  was  so  injured,  could 
not  have  been  prevented  by  tbe  utmost  cars 
and  diligence,  not  only  in  the  running  and 
management  of  tbe  train,  but  alHoIntbeslmc- 
ture  and  care  of  the  track,  and  In  all  the  sub- 
sidiary arraDgemenia  necessary  to  tbe  safety  of 
the  passengers. 

These  prayers  ai«  taken  almost  verbatim 
from  opinions  of  this  court  Baltimon  A  O. 
R.  Go.  y.  Werlhivffton,  81  Md.  283:  Batti- 
more  A  0.  R.  Co.  v.  StaU.  {Jauer,  60  Md.  463; 
a-:u>a  y  PhOadilphia.  W.  A  B.  &  Co.  76  Ud. 
169. 

Tbe  three  prayers  of  the  defendant  which 
seek  to  excuse  tbe  failure  to  use  a  passenger 
car  because  of  tbe  want  of  a  drag  rope  do  not 
require  tbe  Jury  lo  find  tbat  tbe  defendant 
made  a  diligent  use  of  the  means  al  its  com- 
mand for  tbe  purpose  of  entit>ling  it  to  use  Ibe 
car.  The  first  pmyer  puts  it  to  the  jury  10 
find  that  tbe  dra^  rope  wu  broken  on  tbe 
evening  of  May  tbe  10th,  and  that  do  othw 
was  obtained  until  the  morning  of  Hay  the 
13lb;  but  they  are  not  by  tbe  prayer  required 
to  find  that  tbe  defendant  made  a  dilijieDt 
effort  to  obtain  the  rope,  or  that  it  made  any 
^orta  to  supply  other  means  of  running  tbe 
car  to  Pope's  Creek;  and  none  of  these  pray, 
ers  required  tbe  jury  to  find  tbat  the  baggage 
car  wu  a  ufe  conveyance  for  pasaengers.  The 
sixth  and  seventh  prayers  deny  the  plainlilT't 
right  to  recover  If  tbe  miscarnage  was  caused 
in  part  by  the  action  of  the  female  plaintiff  in 
making  physical  exeriionsand  undergoing  ex- 
citement before  she  entered  the  baggage  car 
and  after  she  left  it.  Bat,  even  ff  there  could 
tie  no  recovery  for  tbe  miscarriage,  the  pain  in- 
Aided  and  injury  sustained  lo  the  car  would 
support  a  verdict,  if  found  by  the  jury.  The 
same  remark  will  apply  to  tbe  ninth  prayer, 
which  denies  a  recovery  nnleat  the  miscar- 
riage was  caused  directly  and  exclusively  by 
injuries  auElained  on  tbe  trip  on  account  of  (he 
negligence  of  the  defendant.  The  eighth 
prayer  makes  DO  reference  to  the  question  of  the 
safely  of  the  bnggage  car  u  a  conveyance  for 
passengers.  'The  tenth  prayer  Instllulea  a 
comparison  between  tbe  Injuries  complained 
of  and  those  to  which  tbe  female  plaintiff 
would  have  been  liable  If  sealed  in  a  regular 
passenger  coacb.  It  Is  altosetber  conjectural 
what  aba  might  have  suffered  Ina  regular  paa- 
seneer  coach,  and  auch  a  conjecture  cannot  be 
made  a  buie  for  the  verdict  of  a  jury.     The 

Knnd  of  recovery  la  the  absence  of  the  proper 
„Tee  of  care  and  diligence  on  the  part  of 
tbe  defendant,  provided  it  is  shown  to  the 
satisfaction  of  tbe  jury,  and  not  what  might 
have  occurred  elsewhere.  The  eleventh  and 
twelfth  prayer*  present  tbe  question  of  con- 
tributory negligence.  There  li  no  evidence 
from  which  any  nesllgence  on  the  put 
of  tbe  female  plaloliff  can  be  inferred,  es- 


18B0*  BALTmoKB  A  p.  R.  Co.  t.  Swark.  tlT 

eept  nicA  as  teada  to  »how  ttist  the  mlicarrliKe  prayer,  granted  bj  the  court  confiDea  the  i«- 

lUT  haTB  been  c>u«ed  In  some  mesmire  by  tbe  corcry  to  Ibe  iajnrfea  gustained  by  the  female 

fktiffoe    which     ihe    underweot    before    ibe  pUinilff  while  "  making  aaid   Journey."     AD 

lea^ied  Itae  cars  at  Cox's,  and  after  she  left  the  defendant's  pnveiB  which  we  bsve  t>een 

tbem   at   Pwpe'B  Creek.      We  bave  already  coDsldehni;  were  rejected  by  tbe  court,  and  we 

Mated  our  rteiva  on  tfate  question.    But  we  approve  of  the  rullog. 
■wj  foitbar  uj  that   tbe  plalDtUTs  fourth       Jtu^pnmt  affinal. 


ABEAN8AS  BUFBEH£  CODRT. 


D.  V.  WALLACB.  Jfpt., 
James  D.  DRIVES. 


Ab.  laland  fanned  In  a  _ 

«rb«ra  Imnd  bsid  been  wKahed'  »wa7 
years  b^tore  does  not  belODB  to  the  owner  " 

-•— ■■— • "—  tract,  nntav  tbe  waohli 

paraaptlUa  and  the  limlta 

'    oaabedeter- 

tbs  Wans  Is 


(January  4.UMJ' 


APPEAL  I^  defeadaot  from  a  Judgment  of 
the  Circuit  Court  for  Ulasisaippr  County 
In  favor  of  plaintiffs  in  aa  action  brought  to 
recoTer  possewjoo  of  certain  real  estate.    Bf- 


stale  (rf  Arkantai,  was  entered  from 
United  States  government  by  Hantson  Phil- 
lips, In  Novamber,  1M8.  snd  oontalned  at  that 
time  154  acres,  which  land  was  afterwards 
conveyed  by  Phillips  to  Iha  plaintiff,  Driver, 
and  James  H.EdringtOD;  and  the  said  Edring- 
um  conveyed  his  undivided  Interest  to  tbe  said 
Driver,  who  now  claims  to  be  tbe  sole  owner 
«f  said  N.  W.  rractloDal  i<sectIon.  Subae- 
qnent  to  the  entry  of  said  land  from  the  gov- 
cmment,  a  large  portion  thereof  caved  into 
tbe  Hlsslsdppi  river,  and  where  said  caving 
took  place  became  a  ponloo  ol  tbe  bed  of  the 
river,  and  so  remained  for  some  twenty-five 
veais,  after  which  an  island  was  formed  out  in 
front  of  the  main  shore,  and  of  tbe  residue  of 
tbe  i  section  not  washed  away,  within  the 
metes  aod  boiiads  of  said  i  section  as  origi- 
nally entered  from  tbe  ^vemment,  and  in  ue 
place  where  was  a  portion  of  said^  aection  be- 
fore Ibe  same  washed  sway.  Between  the 
island  so  formed  and  tbe  main  shore  there  Is  a 
cbute  through  which  tbe  water  flows  wbeu  the 
Mtssisiippl  Bver  is  bigb;  but  such  chute,  dur- 
ing low  water,  la  dry,  with  tbe  exception  of  a 
few  water  holes,  aod  Is  not  now  a  part  of  tbe 
bed  of  tbe  river,  baring  been  Blled  by  tbe 
deposit  of  the  river.  The  deleodant.  D. 
W.    WaUace,  k  now    In    possession   of   BS 

■oia    Bee.  with  this  cue,  those  of  Dooler  v.  I 
«0Usa(]IoJ21tkB.A.»n,and  Crandall  v.  Allan 
{Mo-l  a  L.  B.  A.  m. 
S1L.R.A. 


acres  of  die  land  made  by  tbe  formation  i4 
said  Island  within  the  orijiinal  houndariea  of 
■aid  fractional  i  section  st  the  time  of  Its  eoti; 
from  tbe  government.  The  Juiv  found  that 
the  defendant  was  in  tbe  nnlawfulpoMesBloo  of 
BS  acres  of  tbe  land  sued  for,  sodtbecourt  ren- 
dered lodgment  accordingly, 

Mr,  Cbarlae  P.  HamwaU  for  appellant. 

Mmrt.  S.  8.  aMam«a  and  Q.  W.  ThctM- 
anon,  fw  appellee: 

It  a  man  owna  lands  tbat  are  washed  away 
or  that  are  submerged,  and  these  Isnds  are 
made  back  again  or  are  nocovered,  they  become 
bis  propertv,  provided  be  can  locate  them,  and 
provided  toey  have  not  become  accretion  to 
some  other  rfperian  owner, 

MiTitan  V.  8Utl4.  lae  Ho.  ISl;  Blue  v.  Ru»- 
mU,  86  Uo-  aCW;  MvijAs  v.  JforloH,  SI  Bow. 
Pr  1B7. 

Battla,  J.,  delivered  tbe  o^Ion  of  Ibe 
court: 

Tbe  water  boundariea  of  land  on  running 
aneams,  wherever  tbey  oiay  be  in  the  begin- 
ning, whether  the  thread  of  the  stream,  the 
watN's  edge,  ordinary  high  or  low  water  mark, 
always  lemalos  tbe  same  when  ihey  diange 
gradually,  as  by  the  process  ol  accreUon  or  aW 
trltloo.  Tbey  gradually  shift  as  the  water  r» 
cedes  or  encroaches,  and  the  area  of  the  ripar- 
ian owner's  possession  varies  as  they  change  by 
this  process.  Whatever  constituted  them  at 
flist  still  constitnlea  them  so  long  as  it  remains 
permanent  or  shifts  gradually  and  Impercep- 
tibly. Hence  landa  formed  by  alluvion,  or 
the  gradual  and  imperceptible  nctxetlon  from 
the  water,  and  land  gained  by  reliction,  or  tbe 
gradual  and  imperceptible  receisloD  of  tba 
water,  belong  to  the  owner  of  the  cootigaons 
land  to  which  the  addition  Is  made.  This 
rule  has  been  vindicated  by  some  one  on  the 
principle  "thaX  he  who  saalains  the  burden  of 
losses  and  of  repairs,  imposed  by  tlM  contigu- 
ity of  water,  ought  to  receive  wbsievei  bene- 
fllB  they  msy  bring  by  sccrelion.  By  others 
it  U  denved  from  iBe  principle  ol  public  policy 
that  it  is  the  Interest  of  the  community  that  aU 
land  should  have  an  owner,  and  most  oonven- 
lent  that  insensible  additions  to  tbe  shore  should 
follow  tbe  title  to  ibe  sbore  Itself."  Tfew  Or- 
Uaru  V.  CniUd  Stalt*.  36  U.  S.  10  Pet.  663. 
717,  9 .  L.  ed.  578,  OH;  J^eru  v.  BatC 
OtTia/ia  Land  Co.  184  V.  B.  ITS,  38  L.  ed.  873: 
Jfibnuka  V.  loaa,  143  U.  8.  »'>»,  86  L.  ed.  186; 
Gould,  Waleia,  g  166;  2  BL  Com.  263. 

In  order  Co  constitute  an  accretion,  it  In  net 
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Jul., 


Bflcemnr;  tbat  the  formMloa  b«  Ictdlweniible 
b;  comparieoD  at  two  dlstloct  poioU  of  time. 
It  Is  true  tbat  it  is  so  addttion  to  ripariaD  land, 
"giaduall;  aod  imperceptibly  made  by  tbe 
water  to  which  Ihe  land  is  conligiious;  bnt 
the  true  xen  ''aa  to  nbat  is  gradual  and  Imper- 
ceptihle  in  the  aeDseof  the  rule  ia  ihat,  though 
the  wiiDeaaee  may  aee  from  time  io  time  tbat 
progreas  haii  been  made,  tbej  could  aot  per- 
ceive It  while  the  proceSB  was  Rolng  on,  nino 
T.  Lord  Tarborough,  8  Baro.  ft  C.  91,  ii  a  Kood 
tllualratioD.  In  that  caae  the  court  held  thpit 
450  acrea  of  laud  formed  bj  Ihe  gradual  de- 

Kail  of  ooze,  saiid,  and  soil  from  Ihe  sea  be- 
iged  to  the  owoer  of  the  adjniQing  land  aa 
an  accretioD.  Other  cases  to  the  aame  effect 
maj  be  died.  Jtfferi*  t.  Beat  Omaha  Land 
Co-  181  U.  8.  178,  88  L.  ed.  BT2, 

What  baa  l>eeD  aald  of  accretiona  is  eqnallj 
true  of  the  toaa  suffered  from  the  gradual  en- 
croachmeDts  of  ruDDitjg  streams.  As  their  beds 
change  imnerceptlbly,  by  the  gradual  wash- 
lag  away  of  tbe  batiks,  tbe  bouodary  liues  of 
«ODli|[uouB  lands  chaese  with  Ibem;  aud  tbe 
owner,  faaviDg,  In  the  beginning,  auqnlred  no 
flxpd  freebold  in  tbem,  but  one  that  shifted 
with  the  changes,  is  limited  and  confined  io  the 
extent  of  his  lighla  and  possesstnn  by  the  new 
boundaries.  B.  Louit  v.  Rvtz,  138  U.  8.  226, 
fl4G,  84  L.  ed.  941.  B49;  Camden  <t  A.  Land  Go. 
T.  Uppineotl.  48  N.  J.  L,  405;  WttUty.  Bailes. 
SB  Conn.  SUS:  SUett  t.  Pojidiet,  73  Iowa,  60i 
Siehaui  v.  Shepherd.  SO  Ohio  St.  40;  WU»on 
V.  Stiwley,  11  Or.  216;  Dut^ap  t.  BUIion,  4 
UasoQ,  849,  Fed.  Cas.  No.  4.  164;  Re  Bull  A 
Bdby  Baiiwav,  S  Meea.  ft  W.  827;  Semtlon 
■».  Broan.  4  Bam.  &,  C.  486;  FowUr  t.  WngU, 
L-  R.  4  C.  P.  DiT.  488;  Oould,  Watera.ad  sd. 
£165. 

In  F«Un  T.  BaSea,  S6  Conn.  S92,  in  speak- 
ing of  rights  acquired  by  chancres  gradnall; 
made  by  rivers,  it  is  said:  "If  a  particular 
tract  was  entirely  cut  off  frnm  a  river  by  an 
loierveniDg  tract,  and  tbat  intervening  tract 
should  he  gradually  washed  away  until  the  re 
■noter  tract  was  reached  by  tbe  river,  the  lat- 
ter tract  would  become  riparian  as  mucb  aa  if 
h  had  been  origluallj  anch.  This  ToUows 
neceasarily  from  the  ordinary  application  of 
the  principle.  All  original  lines  eubmerged 
by  ihe  river  have  ceaaed  to  exist;  the  river  is 
itself  a  natural  boundary,  and  every  changing 
condition  of  tbe  river  in  relB(ion  to  adliining 
landa  Is  Irealed  as  a  naltiral  relation  and  is  not 
affected  in  any  manner  by  tbe  relations  of  the 
river  and  <he  land  at  any  former  period.  If 
after  washing  away  the  intervening  lot  it 
should  encro:<cb  upon  tbe  remoter  lot,  and 
should  then  begin  to  change  its  movement  in 
tbe  other  direction,  gradually  restoring  wbat 
it  had  taken  from  tbe  remoter  lot,  and  finally 
all  that  it  bad  taken  from  tbe  Intervening 
lot,  tbe  whole  by  the  law  of  accretion  would 
belong  to  tbe  remoter  but  now  pruzimate  lot. 
Having  became  riparian  It  has  all  riparian 
rigbta.  This  general  principle  is  recognized  by 
all  tbe  lezt  writers  and  by  numerous  decisions 
of  the  Engllah  and  American  courla.  The 
river  IxHindary  Is  treated  ' 
ural  bonm'  '  ' 
chaoglng      „.  _    

In  Fo»tery.  Wright.  L.  R  4  C.  P.  Dlv.  «mj, 
"the  plaintiff  waa  lord  of  a  manor  held  under 
nL.K.  A. 


grants  giving  him  tbe  right  of  fiabery  in  aD 
the  waters  of  ibe  manor,  and,  consequently, 
in  a  river  [Luno]  running  through  it  Souift 
manor  land  on  one  side  of,  and  near  but  not 
adjoining  the  river,  was  enfranchised  and  t»- 
came  the  property  of  the  deleudanL  Th» 
river,  which  then  ran  wholly  within  landa  be- 


but  periodically  ascertained  during  twelv« 
years,  approached  and  eventually  encroached 
upon  tbe  defendant's  land,  until  a  atrip  of  It 
became  part  of  tbe  river  bed.  Tbe  extent  of 
tbe  encroachment  could  be  defined.  The  de- 
fendant went  upon  the  atrip  end  flahed  there." 
The  court  held  "that  an  action  of  trespass 
against  htm  for  so  doini;  could  be  maintained 
by  the  plalniiff,  who  had  an  excliiaive  right  of 
flsberr  which  extended  over  the  whole  wA  ol 
the  river  notwiihstandlne  tbe  gradoal  devia- 
tion of  the  stream  on  the  defendant's  land." 
Judge  Liodley  said:  "Supposing,  therefore, 
that  the  plaintiff's  right  to  Bah  on  the  Lane 
depends  on  bis  ownership  of  the  soil  of  the 
river  t>ed,  I  am  of  the  opinion  that  tbe  plaintilT 
baa  that  risht;  for,  if  he  waa  the  owner  of  the 
old  bed  of  the  river,  he  bes  day  by  day  and 
week  by  week  become  the  owner  of  ibatwbicb 
has  gradually  become  its  preaent  bed:  and  the 
title  EO  gradually  and  imperceptibly  actjulred 
esDDOtbe'defeaied  by  proof  that  a  portion  of 
Ibe  bed  now  capable  of  idenliflcaiion  was 
formerlyland  belonging  to  thedefendant  or  bla 
predeceasors  in  title." 

In  Gox  T.  Arnolcl  Oio.)  81  a  W.  SB9  (whtctt 
was  decided  by  the  supreme  court  of  Mi  »iuri>. 
It  appeared  that  "a  portion  of  a  fractional  sec- 
lion  bordering  on  a  navigable  stream  was 
washed  away  by  tbe  current."  and  tbat  "an 
accretion  formed  from  an  island  in  the  river, 
and  extended  within  tbe  boundaries  of  tbe  sec- 
lion,  but  did  not  connect  with  the  new  shore 
line."  The  court  held  tbat  tbe  owner  of  tbe 
section  had  no  title  to  any  part  of  the  accte- 
ilon.  Justice  Burgess,  in  delivering  the  opin- 
ion of  tbe  court,  said:  "It  is  well  aeltled  la 
thia  state,  by  an  unbroken  line  of  decisions, 
that  a  riparian  proprietor  on  a  navigable  streaot 
only  owns  10  the  water's  edge:  .  .  .  When 
a  riparian  owner  becomea  the  owner  of  land, 
he  acquires,  as  Incident  thereto,  without  pric:^, 
whatever  may  be  added  to  it  liy  giadaal  antl 
imperceptible  accretion,  while,  at  tbe  same 
time,  be  assumes  tbe  riiik  of  losing  it  all  by  its 
being  gradually  wai^hed  away  by  tt>e  waters  of 
the  river;  but  bla  line  always  remains  in  the 
waters  edge,  wherever  that  may  he.  Hia  line 
expands  as  the  waters  recede  and  accretiona 
form  to  his  land,  and  conlracta  as  the  waiera 
encroach  upon  and  wash  away  his  land.  Tbe 
only  way  tbat  plaintiff  could  have  regained 
what  land  he  had  lost  by  its  being  washed 
an'av,  and  Its  tiUii  submerged  by  tbe  walcra 
of  the  river,  was  by  gradual  and  imperceptible 
accretion,  beginning  at  bin  line  at  the  water's 
edge.  In  this  way,  be  would  become  tbe 
owner,  and  entitled  to  tbe  possession,  of  all 
land  accreted  to  his  original  tract,  or  tbat  por- 
lion  of  It  which  had  not  been  washed  away. 
.  .  .  Plaintiff's  line  txivg  at  ibe  water's 
eilge,  be  was  not  entitled  to  recover  In  this  ac- 
tion, not wlibalan ding  tbe  land  beoan  to  re- 
form within  the  boundaries  of  tbe  original  sui- 


..CoeH^lc 


'WjiU.acb  r.  Duvn. 


vcT  of  Mid  quarter  Mctlon,  it  a  plMO  when 
tbe  land  wu,  at  Uie  ilme  of  nld  aurrey,  an- 
coTCTcd  bj  water;  nod  It  maket  no  difference 


tbat  defendant  may  oot  be  tbe  legal  owner, 
^liat  be  may  be  Id  iia  wrooKfuI  poasesalon.' 
In  St.  Louit.I.  Jt.  AS.   R.  Co.   t,  Barmey, 


I  Ark.  814,  8  L.  a  A.5DB.it  waabeldby  Ibis 
court  that  ''a  riparian  owoer  upon  k  naiigabte 
Bircam.  deriving  title  from  tbe  Uolted  Statei" 
to  lands  in  ihix  atste,  "takea  onlv  to  bigb- 
WAtei  mark,  and  not  to   tbe    mlodle  of  Ibe 


1,  tbe  title  to  tbe  bed  of  tbe  atretiin  bein^ 

■tale;"  and  tbat  tbis  bigb-water  mar 

"is  to  be  found  bj  ascertaining  wbere  the  pre 

--'    -iDori ^^- 


euce  and  aciloo  of  water  are  «o  naaal  and  long 
(x>iitinued  In  ordioarj  jeara  as  lo  mark  upon 
tlie  Boll  oF  Ibe  bed  a  cbaracter  distinct  from 
tbat  or  tbe  banks  in  respect  to  Tegelatlon  and 
the  natoreof  tbeaoil."  According  to  Ibecawe 
we  bave  cited,  tbe  blgh-watei  mark,  as  tbue 
defined,  being  Lbe  boundary  line  of  ibe  rfpar- 
Iku  owner  in  tbia  slate,  it  la  tbe  point  at  wblch 
tbe  formation  of  all  landa  acquired  br  blm  by 
>l  begin.     AformatioD  of  alluvion 


be^ning  at  any  otber  point  would  belong 
tbe  ataie  or  otner  party.  In  tbat  case  I 
Xiadualand  imperceptible  addition,  whicb  is 


Beces&ary  to  constitute  an  accretion,  would  be 
lacking. 

Tbe  reverse  of  what  baa  been  said  of  accre- 
ttoos  and  erosions  Is  true  of  avulsions.  Where 
B  stream  which  forms  the  boundary  line  of 
lauds  from  any  caoae  suddenly  abuidona  lla 
old,  and  seeks  a  new,  bed,  or  suddenly  and 
perceptibly  wa»bes  awaj  Its  banks,  auch 
cbangc  of'channel  or  banu  (it  Ita  limiu  can  be 
determined)  works  no  change  of  bonndary. 
Tbe  owner  still  holds  bla  title  tothe  submerged 
land.  If  an  island  or  dry  land  afterwards  forma 
upon  it.  the  same  belongs  to  bim.  St.  Laait 
V.  Rutt.  188  C.  S.  320.  34  L.  ed.  Ml;  Gould, 
Walen.  2d  ed.  gg  168,  IS9,  and  caaes  cited. 

Tbe  burden  in  tbls  case  was  on  tbe  plaintiff 
to  prove  tbat  he  was  entitled  to  tbe  land  in 
cnniroTersy.  Tbe  eTidence  showed  tbat  it  was 
entered  in  November,  1648,  and  contained  at 
tbat  time  1K4  acres,  and  after  that  a  Urge  por- 
tion of  it  "caved"  Into  the  Hiesissippi  river. 
There  was  no  sailafactoiy  evidence  as  to  how 
larKe  tbIa  porrlon  was  in  ezcen  of  S6 
acres,  or  any  evidence  as  to  how  long  it  was  in 
caving,  or  wbelber  II  caved  gradually  and  im- 
perctptibly,  or  riM  Mraa,  or  tbat  tbe  land  in 
controveny  was  added  lo  bis  own  by  accretion. 
beglonlug  al  his  llae,  at  high-water  mark.  He 
failed  tOBusts'n  bis  claim. 

The  insiruitions  giveo  to  the  jury  were  fa- 
tally deff^tivq.  It  Is  unnecessary  to  point  nut 
tbe  detects,  as  we  have  already  uid  what  the 
law  govcroing  tbe  case  is. 

Beunti  anil  remanded. 

Bonn,  Ch.  J.,  diaseiitlDg; 

I  do  not  deem  It  necessary  to  reiterate  the 
familiar  rotes  of  the  commoo  law  governing 
tbe  rigbis  of  rl{iarian  owners,  and  tbe  preroga- 
tlvea  ol  the  Crown  and  sovereign  power,  as  to 
tide-water  dreams,  and  the  lands  beneath  and 
bordering  thereon,  Tbe  great  dISIciiUy  with 
Anerlcana  hsa  always  been  not  lo'undersland 
Ibeae  rules  as  applied  to  tbe  condition  of  things 
cxiailng  In  Kagluid.  but  rather  to  make  tbem 
an>licable  in  idiy  reaaooebte  aenae,  under  the 
n  L.  R.  A. 


'  oircnmstanoea  which  surround  na,  wpedally 
In  tbe  newer  or  western  and  aonlbwaHcrit 
states  of  the  Union.  Our  system  of  snrrejing, 
admeasurement,  and  conveyance  of  lands,  tbe 
great  magnitude  or  our  lakes  and  rivers,  and 
our  dual  form  of  government,  eU  conapire  to- 
gether to  crente  difficulties  in  Uie  way  at  every 
step  in  our  efforts  to  conform  to  tbe  prindplei 
of  tbe  common  law.  That  a  riparian  owoer, 
as  auch,  under  tbe  common  law,  own*  to  Uie 
middle  thread  of  the  freshwater  river  on  hi* 
border,  and  to  the  upper  margio  or  blghtlde 
mark  of  the  tide- water  rivec  wbicl>  forms  bla 
boundary,  and  in  tbe  latter  case  is  sabjeclcd 
to  tbe  results  of  erodon,  and  is  entitled  to  all 
gaios  by  accretion  and  reliction,  are  iroisma 
tbat  all  are  expected  to  be  familiar  wllh:  bnt 
bow  far  we  may  be  able  to  adapt  these  venet- 
able  rules  lo  our  changed  conditions  la  not 
without  the  greatest  dimcultj  In  any  given 
case.  It  is  altogether  probable  tbat  a  caaejuat 
like  the  onewe  have  under  consideration  could 
never  hare  arisen  nnderthe  strict  common-law 
ayaiem.  In  the  first  place,  lo  England  riveia 
and  other  bodies  of  water  were  tbe  natural 
boundaries  of  lauds,  and  tbat  Idea  entered  Into 
the  description  coutaioed  In  all  tbeir  convey- 
ances. To  speak  of  one's  land  being  bounded 
on  the  north  or  south,  enst  or  west,  by  the 
Thames,  the  Sngllsh  would  readily  understand 
Ibe  nature  of  the  landed  estate  sought  to  be 
descrttied.  If  It  was  above  tide-water,  they 
would  readily  know  tbat  the  owner  owned 
to  lbe  middle  thread  of  the  stream,  and  hi* 
peculiar  boundary  was  therefore  ta  varying 
and  as  variable  as  the  stream  itself.  On  the 
oiher  hand,  if  tbe  domain  lay  below  the  point 
where  the  stream  waa  affected  bv  the  ebb  aud 
flow  of  the  tide,  they  understood  readily  tbat 
the  riparian  owner  was  subjected  to'  loss  by 
eroaion,  and  at  the  same  time  was  entitled  to 
whatever  might  be  added  lo  bis  land  bj  accre- 
tion or  reliction;  and  (bis  wns  so,  not  on  acconnt 
of  the  rule  of  the  gambler's  Justice,  where  the 
possibllltyof  gala  waa  one'sduefor  the  mer» 
risk  of  loss,  wbicb  some  have  attempted  to  a*- 
slgo  aaa  reason  for  the  rule,  nor,  aaotlierssay, 
because  public  policy  demands  that  there  shall 
be  no  unappropriated  public  luids,  but  be- 
cause the  boundary,  being  the  tmnk  of  the 
river,  will  be  tbe  same,  in  name,  100  years 
bence,  though  tbat  bank  ha*  moved  very  far 
laterally  tbe  one  way  or  the  other.  It  will  still 
be  tbe  bank  of  the  river,  though  the  owner'a 
domain  has  dimlnisbed  In  size  bv  erosion,  a 
fourth  or  a  half,  or  bas  IncreaBeo.  by  accre- 
tion, to  tbe  same  extent.  At  the  end  of  the 
century,  from  the  dale  of  tbe  grant,  the  sher- 
iff, armed  with  his  writ  of  ouster,  would  still 
be  enabled  to  find  tbe  land,  so  far  as  the  river 
front  Is  concerned,  because  beflods  tfaellneof 
tbe  high  Ude,  and  (hat  la  the  ''metea  and 
bounds,"  although  it  haa  actually  changed 
much  Kince  the  oHglual  grant  waa  made.  11  is 
still  written  in  tbat  same  language  and  form  in 
tbe  deed.  Now,  our  system  is  imaginary, 
parsUtrl,  and  perpendicular  lines,  forming 
parallel ograms,  and  tbe  fractions  of  such,  as 
occasion  may  make  necessary.  But  ibey  are 
fixed  lines,  pcrmanenlly  located,  and  lOU  years 
from  tbe  date  of  [lie  grant  will  luclude  exactly 
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Abkaksab  iiurBniK  Court. 
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)□  part  Id  the  river,  wbereu  it  naa  all  drjlBod 
at  llTet:  and  ihe  iheriff,  armed  with  his  vr(i, 
wberelD  Ifae  deicrtptiOD,  as  in  tbe  other  case, 
la  Id  tbe  exact  Unguaffc  Bnt  wrilten,  located 
the  laod  by  It  and  doi  dj  anj  exlraDCOas  evi- 
dence whatever,  though  be  Und  the  linn  on 
tbe.Wfiier  Inatesd  ol  the  drv  laod.    Thli  la  tbe 

Sirdon  ot  the  earth's  surface  told  to  the  la- 
Tldoal  bj  the  Federal  goTemment,  which. 
In  Its  acta  of  cestioo  to  the  state,  leeeTred  to 
itself  the  title  to  all  lands,  aod  the  abwlute  and 
ijnoonditioaal  right  to  dispose  of  them,  with 
dte  (air  nnderstaodliiK  that  its  grants  to  tbe  In- 
dividual must  never  be  molested  or  Interfered 
with,  whatever  may  be  the  asanmed  rights  of 
tbe  state  as  against  all  others,  even  as  against 
the  Federal  government. 

^tside  the  boundary  lines  within  which  the 
knd  belongs  to  tbe  individual  by  Federal  grant. 


__  HcuTtail  tbe  light  of  the  owner  by  any 
arbitraty  rule,  although  it  mav  have  the  sanc- 
tJOD  of  judicial  accommodation  of  tbe  com- 
mOD-law  priDclple  to  ihe  drcumstaneea  o(  Uie 
case.  It  must  be  borne  in  mind  that,  when 
tbe  land  involved  was  purchased  from  the  gov- 
ernment, tbe  common  law  was  in  force  In  all 
ftt  plenitude  In  both  Federal  and  stale  gov- 
emiDentB.  Even  the  modified  rule  announced 
in  the  case  of  The  Qenetaee  Chief,  B8  V.  B.  18 
How.  44»,  18  L.  ed.  10S8.  bad  not  then  been 
announced;  but  the  old  English  rule  was  still 
in  force,  and  the   purchaser  purchased  with 


river  as  owning  to  the  middle  thread,  it 
being  a  tide-water  stream.  Such  was  the  com  ■ 
moD  law,  and  Arkansas  bad  adopted  Ihe  com- 
mon law,  and  has  never  adopted  any  other 
rnle  nnto  this  day,  unless  we  are  to  reraTd  the 
court-made  law  of  legal  decisions  of  recent 
date  as  a  change  of  the  rule.  There  is  not  a 
word  in  our  statutes  going  to  show  us  what 
tbe  state  has  accepted  as  her  Interest  in  the  bed 
of  tbe  Missisrippi,  or  any  land  or  Island  that 
may  form  therein.  This  court  may  say  that 
tbe  oommon-law  rules  are  not  applicable  in  our 
cwe.but  that  does  not  mean  that  the  court  can 
arbitrarily  make  other  rules  that  will  be  appli- 
cable, for  It  Is  the  right  of  property  we  are 
DOW  dealing  with.  The  decision  ot  tbe  court 
in  tbe  case  at  t«r  is  based  mainly  upon  Q/z  v. 
Anuitd  (Ho.)  31  8.  W.  S93.  and  Naylor  v.  Can. 
114  Ho.  3S3,  both  Missouri  cases,  in  which  tbe 
■uEgnstioD  of  tbe  point  I  have  endeavored  to 
make  was  passed  over  by  a  mere  repetition  of 
(be  common-law  rule,  as  If  tbe  very  point  was 
not  the  inapplicabillly  of  tbe  common-law  nile. 
Besides,  the  description  there  was  very  nearly 
as  a  common-law  description  of  riparian  lands. 
Id  8l.  Lovit.  I.  M.  db  8.  R.  Oo.  t.  Ramtey,  5S 
Ark.  814,  8  L.  a  A.  669,  the  point  was  neither 
raised  nor  diacusaed.  The  sand  I  :ir  or  gravel 
bed  in  that  case  had  not  as  jet  risen  high 
enough  to  he  denominated  "land,"  and  was 
held  still  to  he  the  property  of  tbe  state,  as  tbe 
bed  of  tbe  rivei  over  wblcb  sleamboals  plied 
in  trade  and  commerce.  The  farcical  part  of 
that  case  was  that  Runaey  would  have  gained 
thle  to  aomelhlBg  m  sever  pretended  In  buy 
bad  be  not  been  in  ancb  a  hurry  to  bring  hte 
suit,  for,  presumably,'  tbe  bar  would  have 
«1  L.  R.  A. 


raised  Its  bead  out  of  tbe  water  after  awhiln. 
In  CJw  r.  Arnold,  tupra.  Chief  Jnslice  Braes 
dissented:  and,  while  he  did  not  die  a  wiitt-tn 
opinion,  we  may  conclude  ibst  his  dissrai  w^a 
on  similar  grouuds  as  his  disBeDiing  oplnioK 
In  another  case.  Gould,  In  his  work  on  Wnt- 
(pageSlS,  g  ISfi),  saya:    "But  when  (k« 


tlona  [and  of  its  emalODS],  although,  as  a  gtt%- 
■'"'"'■     "     ■  -      -        -  jH^pn. 

.  ..    _.„     ,      „  --  -  andoltg, 

68  Tex.  380;  Jama  v.  a?wdl,  41  Ohio  Bt.  (MM. 


rian  right; "  referring  to  Fuiton  v.  F^antk 


and  Bttrat  v.  (/Brim,  42  La.  Ann.  6S7,  and  to 
which  may  be  added  Code  v.  MeClure,  B8  W, 
T.  487. 17  Am.  Hep.  270:  Xintm  t.  Sleele.  IIS 
Mo.  181:Butferv.  Grand  Bapid*  A  I.  S.  (h.W 
Mich.  946.  and  aathoritiea  tbere  cited.  In  Uw 
NewTorkcasectted,  tbeconrtsald:  "In  an  ac- 
tion ofejectment.plaintlft  claimed  andera  deed 
conveying  the  premises  upon  which  wasamHl 
and  pond.  The  txiuodary  line  along  tbe  pond 
comtnecced  at  'a  stake  near  tbe  nIgh-water 
mark  of  the  pond,'  running  tbence  '  along  lbs 
bigb-water  mark  of  said  pond,  to  (he  upper 
end  of  said  pondL'  Held,  that  the  line  thua 
given  was  a  fixed  and  permanent  one,  and  did 
not  follow  the  changes  in  tbe  high-water  mark 
of  the  pond;  and  that  defendant,  who  owned 
the  bank  bounded  by  said  line,  could  not  el  '~ 


any  accretions  or  land  left  dry  in  consequeDi 
ot  the  water  iu  the  pond  receding,  althoofl. 
the  gradual  and  fmperceptlUe  raanlt  of  natural 


lonsh 


that  this  pond  was  > 
river  dammed  up,  and  that  to  audi  poods 
the  courts  In  New  York  apply  tbe  com- 
mon-law rules.  In  Mvlry  v.  Jforton,  100  N. 
Y.  434,  68  Am.  Rep.  306,  tbe  court  said:  "No 
lapse  of  time  during  which  the  submergeoutt 
baa  continued  bars  tbe  right  of  the  owner  to 
enter  upon  the  land  reclaimed  and  asaert  hta 

firoprletorship  when  the  identity  can  be  estab- 
Ished  by  reasonable  marks,  or  by  sUnation, 
extent  of  quantity,  and  boundary  on  the  firm 
land."    And,  furtlMr:    "And  s"  "  —  '-' — ' 


forms  upon  the  land  submerged  [as  In  tbia 
case],  it  belongs  to  tbe  original  owner.  Tbe 
sovereign  [the  state]  succeeds  to  the  ownership 


of  auch  islands  and  formationa  only  aa  are 
originallv  created  and  located  In  thlewayt,  out- 
side of  tne  boundaries  of  property  which  baa 
been  tbe  eabject  of  individual  ownership." 

In  tbe  Missouri  cases  tbe  Island  was  not 
within  tbe  metea  and  bounds  of  the  Tlparls.a 
owner,  but  belonged  to  another.  In  a  contest 
between  this  island  and  the  main  shore  owner 
the  court  held  that  tbe  accretions  were  to  tbe 
former  land.  I  think  the  court  was  probably 
correct  in  that,  only  tbe  Islander's  right  shouto 
have  slopped  at  the  nearest  boundary  of  tbe 
shore  owner;  otherwise,  his  grant  from  tha 
Federal  government  would  beuterfered  witb, 
which  caDDOt  be.  In  the  ease  at  bar  the  island 
rose  up  within  plainliO'a  boundary,  and  tba 
onlv  possiUe  dalmant  is  the  state,  and  sbe 
makes  no  claim.  In  this  state  of  things,  J 
think  Ihe  plaintilT  has  title  tnperior  to  all 
others,  it  not  superior  to  the  state,  who  bold*. 
It  at  all,  not  aa  an  Individual,  but  as  a  sov- 
ereign. The  judgment,  in  my  opinion,  should 
be  affirmed. 


Disr.zBabyCoOgle 


Iteu  A  F.  B.  Oo.  T.  Buna. 


UITITED  STATte  CTROOIT  OOUKT  OF  APPKAI£,  HBTH  OIBOUIT. 


TEZAB  A  PACIFIC  K  CO.,  Ptf.  I'fi  Ar-, 

a. 

flMRMT   T.   SMITH,   Widow   of   Paoli   A. 

Bmlih. 

(87  iM.  BCD.  an.) 

1.  A  elTll  maglniMr  of  »  raibead  eom- 

pmwf.  tr^vtHlmg  on  dntr  ^l"*  ^^  eom- 

jMOV  upon  KpenezempttiiB  the  oompuir  front 

fisbtilu  tor  InjuriM  to  penon  or  iiropertT,  oo- 

'■■  the  poiltloa  of  an  emclores,  bdiI  not  that 

~    la  upon  wlildi  he  li 


■re    to  look  Mftor  ttao  bnUdlnc  Mid 
^MlatMUtnoo  of  brldses  »iid  troatloa 

MMnNi  the  rlik  of  lojury  from  the  failure  of 
th»  oompMtr  to  pioTlde  a  vatchnan  at  a  hi 
'  d>  tlVM  warnndBr  tbetntn  upon  waloh  be  la 

AioharKeofMa(lutlea,aabemuatbe 

o  kDow  tbot  no  mMh  1*  kept  upon 


It  fault 

lb  upon  a  brldxe,  whtoh  will  prerent 
ir  bli  death  from  the  fall  of  suoh 
ir  the  cralD  upon  irhloti  -  ' 
iKiharxe  of  bis  dutlea. 


ERROR  to  the  arcoit  Cotirt  of  tbe  United 
StatM  for  the  Eaateni  DIatrlct  of  Loula- 
iaoa  10  HTiew  ■  judgmeot  In  f  (Tor  of  plain- 
tifl  In  an  action  ornught  to  lecOTcr  datnagea 
for  the  alleirnl  negligent  kUltag  of  plaiDiilTa 
huiband.    luveriii. 

Tbe  facta  are  Mated  in  the  opinkiD. 

Before  McConnIck,  Circuit  Judge,  and 
Bmce  and  Toolmln,  Dlitrict  Judges. 

Mmn.  W.  W.  Howo  and  S.  S.  ?»•»■ 

■■  for  plaintiff  Id  error. 

Jfcam.  B.  F.  Jonan  ind  J.  H.  EUl  for 
defendant  in  error. 


.   .  Dbtiict  Judge,  delivered  tbe  opin- 
ion of  the  conrt; 

TbI*  ault  was  txonght  In  the  court  below  bj 
Mrs.  Q«sraer  T.  Bmilb,  widow  of  tbe  late 
Paolt  A.  Smith,  suing  In  ber  own  behalf  and 
also  aa  guardian  ana  in  behalf  of  ber  minor 
child.  FaoKBmlth,  to  recover  damages  from 
tbe  Tezai  A  Pariflc  Rallwsj  Compen;  for  the 
death  of  her  htuband,  PaoIl  A.  Smitn  was  at 
tbe  time  of  bla  death,  and  for  lome  time  pre- 
cedlDg  bad  been,  restdeot  engineer  for  tbe 
Texas  &  Padflc Railway  CompRnj,Te«ldingat 
HiirBhBll,Tei.,  and  on  the  80th  da;of  Januarr. 
ISUa,  be  started  on  a  paHenfrer  train  of  IM 
railroad  compeej  from  Harshalt,  Tex.,  to  New 
Orleeni,  under  orden  from  bli  company,  for 
dutfln  bla  portion  as  engineer.    On  the  trip. 


The  rule  Mem*  to  tw  that  If  the 
VbtcUdk  In  oonneocfon  with  hie  dnttei  to  the 
fanj  be  wtU  tw  reitarded  a«  anamptejee.  while 
tbe  oomns  are  divided  In  opinion  ai  to  hla  puelllon 
tt  beli  nnTellnff  tree  by  reeaonot  hla  relation  ol 
«ntplaree  to  the  oompaar,  tnit  to  travcUnit  for 


Ridinofneouraaor.  oru  part  itf.  etwplotfwtent. 


«Dtlt)ed  to  be  cared  tor  aa  niob. 

&Q  emplOTae  rldlnt  on  a  train  for  tbe  purpose 
c<  oiearlnjr  anow  from  the  iraoklaool;  while  soen- 
4aced,  a  pawengor.  Hovland  r,  HUwnukee,  L.  8. 
AW.B.0o.HWiB.S£6. 

Ooe  engaged  Id  ballaatliig  the  road,  whose  dntlea 
nqnlre  him  to  ride  back  and  fortb  on  a  Riaval 
axatn,  to  QUI,  wblle  ao  riding,  a  paaaeDger.  but  la  a 
Moie  amplOToe.  Kumler  v.  Juoottoo  B.  Oo.  81 
Ohio  Bt.  ISO. 

Penoue  encased  In  loadtnc  and  nnloadlDg  a 
travel  tiala  are  not  paawnseca  In  rkHns  baok  and 
forthbetween  tbeplsoesofloatlliirBnduDloadlnB. 
<Mo  *  H.  B.  Oo.  V,  TlDdall.  IS  lad.  aSS,  Tt  Am.  Deo. 


A  person  empk>yed 
bridges  of  a  railroad  oompaay,  and  transported 
from  one  to  another  In  aimallsteaiu  carmadoalr 
broOeenandeinplOTeesof  tbe  road,  is  not  a  paa- 
eenfsrooreatiaedtotberisfalaorone.  yoQueen 
▼.  OSDtnl  Bnueh  U.  P.  B.  Co,  ga  Kan.  «n 

An  stnploree  on  a  oonatraotlon  tiala  whlle;p>hiK 
wttta  tbe  min  to  not  a  pasMbBer.    OUoaco  A  ' 

OOlV. ■" 


Of  tbe  noplorer^  serrantsi  Oapper  v.  Lonhvllla, 
B.  *  St  L.  B.  Co.  US  Ind.  n, 

A  foreman  of  •  wreoklof  «rew.  who  boards  a 
train  to  take  bim  to  tbe  plaoe  of  a  wreck.  Is  a  fel- 
low servant  of  tbe  englDeers  of  tbe  train  and  the 
oollldlns  train,  althongb  not  Inserrloeatthetima. 
so  that  be  oaonot  recover  for  Injuries  caused  br 
tbeir  negllgenoe.  Abend  v.  Tsrte  Haote  ALB. 
cb.  m  iiu  nt,  n  Am.  Kep.Bia. 

A  workman  emploj^ed  at  gas  works  operated  br 
deteodant  tor  Its  own  use,  who  wsi  Indiscdiargeaf 
his  regular  dutr  going  from  (me  set  of  works  !• 
another  over  tlM  railroad  without  imjiug  fara, 
was  killed  br  an  aooMsot,  and  tbe  court  bold  tfaaS 
be  wsa  olsarlj  wtthln  tbe  ordhwry  eonne  of  hla 
dotr  when  the  aooldent  ooourred,  aod  that  tho 
oompaoj  was  not  Itable  tor  It.  Hando  v.  Londoa 
*  C  H.  Co.  Q.  B.  Mar  H ISK  oUad  In  a  Wood  on  Hall' 

If  the  Injury  ocouis  wblM  the  emploree  Is  tiav^ 
Ingas  the  servant  of  the  railroad,  tbeteosnbena 


Bitis  M  SOS*  of  ons  being  trantporUd  to  or  from 

There  to  aome  ooalllct  among  the  oaatw  npoa  thto 
question.  The  larger  uumtier  of  them  hold  that 
an  employee  while  being  tiansponad  to  snd  from 
work  without  paying  fare  tostUlto  be  tegardedss 
an  employee,  while  others  bold  that  before  his 
day's  work  begins  and  after  It  to  over  he  to  not  an 
employee,  and  must  have  some  other  relstloo  fa^ 
wards  the  oompany.  Aooordtaig  to  tbe  rula 
adopted  by  the  Hm  daM  of  OMes.  K  to  beld  that:— 

A  cooduetor  travellnc  to  take  ohanre  of  htotraln 
tt  an  onplDree  ot  the  company,  and  not  a  psssen 
ger,  wIlhtD  Iherulee  relating  to  (he  care  wbkiheaib 
riers  owe  to  their  pamengers  and  employesa.  **-~ 
villa  T.  Ctovalaod  *  T.  B.  OOi.  U  Ohto  It.  4H. 


.^Ic 


Dxnnt  Statw  Caava  Cou»t  or  ArrniA. 


atapdatoD  theroadnar  tberllUgeof  Robo- 
line,  la  Lonialaiia,  on  tlMSCKlidayoi  JtDuaxj, 
1882,  tbe  train  on  wtilch  he  wu  tn*el1aK  ran 
upon  a  bDiDing  bridge,  wbicb  gmve  way,  and 
wedpitated  the  tram  to  the  gronnd  below. 
Tbe  car  on  wblcb  ba  waa  traveling  was  tele- 
acoped  with  another  car  of  the  aame  train,  and 
bla  lag  waa  cangbt  between  tbe  two  can  and 
tba  bH>ken  tlmbera,  and  cnubed  and  mangled. 
Tbecailoofcflre,  andbewaadn^edvIoleDtly 
from  under  tbe  tlmbera,  to  nve  nlm  from  be' 
lag  bmnad  to  deatb,  and  In  ooniequeDCe  of 
wblcb  Injuij  It  was  found  neceaaaiy  to  ampu- 
tate hia  lag  abova  tbe  knee,  and  from  the  lo- 
toilea  leceiTed  bedled Februaiy  7, 1802.  The 
pedtloo  In  tbe  court  below  charged  negligence 
upon  the  conpanj,  Ita  offlcen  and  employeea, 
and  spectflea  (be  following: 

"Petitlooei  altegea  that  thf  re  was  no  guard 
or  watchman  at  ^d  buTDing;  bridge,  as  there 
ahould  have  been;  that  U  had  been  burning  for 
boura,  and,  as  petitioner  believes,  and  expects 
to  prove,  waa  fired  h;  aparks  from  tbe  eni^ne 
of  another  train  of  the  said  company,  which 
pawed  aome  hours  t>etore:  and  petitioner  al- 
leges that  there  were  no  track  walkers  or  watch- 
ers upon  aald  railway  at  or  In  the  vlcinf  ly  of  said 
bridge,  oc  on  said  section  of  said  railway,  and 
none  of  the  vigilance,  watchfulness,  or  care 
was  exerdaed  by  said  company,  its  officers, 
agents,  or  employees,  sacbasls required  by  law 
KoA  custom  for  toe  protection  of  the  lives  end 
lafety  of  railway  paMengers,  and  throngb  the 
proper  pitseoce  and  exercise  of  which  the  said 
accident  could  and  would  have  been  averted." 


.  .   .  m  lured  through  any  Canlt, 

negliaence,  or  wantofcareon  tbe  partofn- 
spondent,  its  offlcoi,  agents,  or  onployeea,  or 
thoae  for  whom  it  waareBpODdb)e(alI  cv  wblcb 
it  denied),  yet,  even  in  ancb  caae,  plaintiff  can- 
not recover,  because  said  deceased,  Paoli  A. 
Smith,  was  careless  and  Diligent  In  Baidprem- 
laes,  and  by  his  fault  and  negllgMMe  ccmlrfb- 
uted  to  the  accident  complained  of,  and  tbe 
resulis;  that  Just  before  the  said  accldeol,  be, 
aald  Smith,  negligeatl;  and  without  necessity 
left  the  car,  and.  while  the  train  ww  Id  mo 
lion,  went  out  on  the  pklform  between  two 
cars,— a  place  which  is  dangerous,  nod  where 
be  had  no  right  to  be;  and  be,  said  Smith,  waa 
injured  because  he  was  on  aald  platform,  aa 
aforesaid,  and  be  would  not  have  been  injured 
bad  he  remained  Id  tbe  car;  and  said  Smith  in 
other  ways  contributed,  by  bis  fault  and  neg 
llgeoce,  to  said  accidenl  and  its  results.  Or. 
respondent  avers,  snid  accident  and  Ita  reaulta 
were  caused  by  Ibe  fault  and  negligence  of 
fellow  servants  of  said  P.  A.  Smith,  engaged 
la  a  common  emplovment.  Respondent  fur- 
ther avera  that  aald  t'eoU  A.  Smith  was  not  a 
passenger  on  said  tralo,  but  was  traveling  on  a 
pass,  under  which  be  assumes  all  risks  of  ac- 
cident and  damages  to  bis  person  or  properly, 
whether  caused  by  thenegligence  of  tbe  railway 
compaDT.  Its  BgeolB  or  seivanla,  or  otherwise. 
Reepoudenl  further  aveia  that  said  P.  A.  Smith 
aasumed  all  risks  of  bli  employment;  and  fur 


A  Burvejor  on  a  railroad  la.  while  beinKtrsTia- 
ported  from  bla  home  to  hla  place  of  work  free  of 
charge,  a  ooemplo; ee  with  the  eonductor  on  the 
Bain.  BO  that  hecaonot  hold  tbe  cnmpflDT  llBble 
for  the  ooDduotor'B  oegligeDce.  Ross  v.  Nen  York 
C.  *  H.  B.  B.  Co.  G  Hun.  488.  Affirmed.  Tl  N.  Y.  S17. 
ne  ooutt  Bays.  If  tbe  aervanC  of  a  railroad  oom- 
pany  dovMla  talmaelf  o/  hlscbaraoteraa  aservant, 
and  beoomea  a  parlnji  paasenger  on  the  can  of  the 
gralln>ad.  be  wouM  doubtleas  require  and  poagess 
all  (be  rlahtsof  anaseenaworB  thlrdpeiaon  un- 
ooanected  with  the  maalar,  bat  the  lower  court  Id 
ttaa  Bosaell  caae  held  that  atter  the  day's  work  vai 
over  Ibe  r^Uon  of  mailer  and  serviint  ceased. 
and  chat  baring  paid  for  bla  passage  br  bla  latfor 
during  the  day  tbe  laborer  was  entitled  to  l>e 
treKled  aa  a  paBcnaer.  Buaaell  v.  Hudson  River 
B.  Oo.  G  Duer,  SB, 

If  the  coDtiBoc  provldee  that  an  employee  ahall 
be  oonveyed  to  bis  home  on  Ibe  train  every  nlgbC 
aflcr  tola  day's  work  Is  done,  he  cannot  recover 
from  tbe  oompany  tor  an  injury  caused  duiinfc 
■uch  trip  by  Ibe  netrllKenceof  the  engineer  of  the 
tialn.  Runellv.HiidHODBlverB.Oa.  17  K.Y.  134; 
Vluk  V.  New  York  C.  *  H.  B.  B.  Co.  95  N.  Y.  »T. 

A  car  repairer  while  t>elng  carried  free  of 
■barge  tietween  hla  home  end  btg  ptaoe  of  work 
dally  aooording  to  bla  contract  of  service  la  not  to 
be  oonaldered  aa  a  pBaseiiKer  but  as  an  employee. 
Gilman  v.  Btastem  B.  Oom.  ID  Allen,  XSS,  91  Am. 
DecSBG. 

A  oarpenler  employed  by  the  day  to  work  on 
tbe  Une  of  the  railroad  company's  road,  and  car- 
riei]  br  its  cars  to  the  place  of  saoh  work  without 
paying  fan.  oannotmalntamanaotloDforlDjarie* 
reoelred  while  being  ao  oarrfed  by  tbe  negligence 
of  tbeemploreea  of  tbe  oompaoy.  Seaverv.  Boa- 
ton  k  H.  Bajlroad.  U  Qray,  M. 

A  eonmon  laboiei  cannot  reoover  r<^  injuiiee 
fooeived  while  riding  «n  a  gravaitiahi  to  hla  piaoe 
81  L.  R.  A. 


of  work  l>ytbe  n^ilgence  of  the  persons  In  oharas 
of  tbe  train.  Qillahannon  v.  Stony  Brook  It.  Corp. 
10  Cnab.  ZZS.  The  court.  laye,  ir  the  plalntitt  was 
by  Che  oontiscc  of  service  to  be  carried  by  the  de- 
fendant CO  the  place  of  bl?  labor,  then  the  injury 
waa  received  wblle  engaged  in  tbe  service  for 
wblcb  be  waa  employed,  and  so  falls  wltbln  tbe 
ordinary  ca^ee  of  serraals  sustaining  an  injury 
from  the  tii^ijIlKei'ee  of  otber  servants.  If  the  con- 
tract bad  DOC  embraced  this  tranaporialion.  II 
leaves  the  case  to  stand  as  a  permissive  prlvll^s 
granted  to  Che  plaintiff  ot  which  he  availed  him- 
sell  to  facilitate  bla  laborg  and  service,  and  is 
equally  connected  with  it  and  tbe  relatlOD  of  ous- 
ter and  sert-aoC,  and  cbercliirafumlBhee  no  ground 
for  maiutalniog  tbia  action. 

An  employee  riding  from  hla  home  to  big  ptacs 
of  employmeot  In  a  cabooae  oar  wltboui  paying 
fare  according  to  tbe  cuatom  of  tbe  road,  from 
wbloh  oar  all  persona  ezoeot  employeea  are  ai- 
cluded.  la  not  a  passenger  but  only  an  employee. 
Kanasa  P.  K.  Oo.  v.  Salmon.  U  San.  83. 

If  without  any  oontiact  with  (he  carrier  an  em- 
ployee gets  into  one  of  Ita  cars  to  be  carried  to 
work,  the  carrier  Is  ooc  liable  for  an  Injury  to  Mm. 
eapeclally  U  he  takes  a  dangerous  poaltloD.  Hon 
V.  Johnson,  2SUt.e8a. 

U  tbe  Injury  occurs  wboi  tbe  employee  Is  belnit 
carried  according  to  oontraot  from  t^  place  of 
service  to  his  home,  there  oan  be  no  recovery. 
Tunney  v.  Midland  B.  Od.  I.&lC.P.ai,  IS  Jar. 

K.aam. 

Tn  Byan  v.  Cumbeelaiid  Valley  B.  Oo.  S  Rl  SM. 
Where  tbe  Injury  ooourred  While  platnllff.a  laborer 
engaged  to  load  gravel  on  a  oar,  was  boiag  oon- 
veyed to  tbe  plaoa  of  wort,  Ibe  ooort  mtsi  *'B.' 


becauee  hla  travel  npon  tbem  waa  really  an  Inotdent 
ot  a  different  relatloa,  tbatof  aaervanc,  andthlaH 
the  oliaiaatei  In  whiob  we  moat  ta^rd  Ua  haaak 


Tbzas  *  F.  B.  Co.  t.  Bxttk. 


Iber  ibowi  tliat  at  tbe  time  ot  Mid  acddan^ 
ftnd  for  loioe  time  prior  Ibeieto,  uld  P.  A. 
Bmitli,  u  resident  eojtfneer  afor«wid,  had  full 
t^Mive  and  direct  control  aod  tupeTTiBioD  of 
tbe  bridgei  and  buildings  on  latd  railroad  fo 
LonUdan^  etc,  fncluding  tbe  trntle  ot  bridn 
mentloDcd  in  tbe  petition  wbicb  wa*  barnea; 
Uld  said  P.  A.  8mitb  wai  MtperlDtendent  of 
th«  bridges  and  bolldioita  depahraeot,  and  n- 
sponsible  for  tbe  condiaon  tn  lald  bridge  last 
named,  aod  for  1]m  Inipectlon,  gnudliif  and 
watcblng  the  lame;  and  it  iraa  DM  dutr  to  de- 
cide (m  what  bridges  natcbmen  Hhoula  be  sta- 
tioned, and  be  was  aware  of  all  tbe  facts  con- 
nected with  tbe  said  bridge  or  trestle,  and  a» 
aamed  all  tbe  risks  of  his  employment. 

There  is  reallr  lltUe  dispnte  about  the  facts 
Id  tbe  caae,  and.  In  tbe  view  lakeo  or  it,  ire 
need  not  dweD  upon  them.  Tbe  main  question 
Is  tbe  relation  of  the  deceased  to  the  company 
■t  the  time  ot  the  accident  when  be  Teceived 
the  injury  which  resulted  In  his  death.  He  was 
civn  enpneer  of  the  sppellaat  company,  resid- 
Ing  at  HsrBball,  on  tbe  line  of  tbe  railroad, 
and  was  traveliDg  on  duty  tor  bis  company  at 
the  time  of  tbe  accideot.    The  fact  that  he 


iTeitcg  on  ibe  trsln  and  in  a  eleepinr 

not  make  htm  sdt  leas  the  engineer  of 

the  compHDj,  charged  with  the  duties  and  re- 


sponsibliilles  of  his  position.  Itwasdoubtleas 
contemplated  in  bia  contract  of  employment 
that  be  would  be  required,  in  the  discharge  of 
hiE  duties,  fiequentl;  to  pass  over  Ibe  line  of 
tbe  railroad.  Paasengers  ordinarily,  at  least, 
pay  (are  for  their  iraospoTtalion,  but  tbe  de- 


s  at  the  time  traTellBg  upon  a 


rd  OB 


had  In  it  an  exemption  from  Uabllitj  for  Injoi- 
iea  to  peraon  oi  pnipertj;  and  the  conductor, 
knowing,  as  he  t«sUllet,  the  deceased,  and 
knowing  hia  relation  to  the  road,  did  not  cbH  for 
-—*  did  not  aee  tha  paai.    Witoesi  Giant,  vice 


sltltni  were  t_ ^  „ 

maintenance  of  bridges,  water  tanks,  and  ti 
ties  of  the  railroad  company."  An  employee 
la  one  whose  time  and  skill  are  occupied  in  tbe 
business  of  his  employer,  and  we  think  that 
tbe  deceased  was  an  employee  ot  tbe  appellant 
company,  and  not  a  passenger  'on  the  train  ot 
the  company  at  the  lime  of  the  injury  which 
resulted  in  bis  death. 

In  tbe  ease  ot  Teau  a  P.  B.  Cg.  t.  Minniek, 
decided  by  tbis  court,  and  reported  in  10  C.  C. 
A  1,  61  Fed.  Bep.  685,  a  case  growing  out  of 
the  same  accident  as  this  case,  wblcb  resulted 
there  in  tbe  deatb  of  tbe  locomotlye  engineer, 
this  court  held:  "An  employee  assumes  the 
risks  ordinarily  Inddental  to  bis  employer's 
business,  and  to  the  employer's  known  man- 
ner of  having  It  performed,  where  there  Is 
DO  unknown  defect  ot  machinery  or  other 
unknown  bnzards,"— citlnz  authority.  Tbe 
court  contlnuei:  "  He  (Mlnnick]  knew,  or 
with  the  exercise  ot  the  ordinary  care  incum- 
bent on   blm  In  his  employment  would  have 


lu.D  la  tha  ooaolinian, 
or  wsffonsr,  orcarier.  who  la  tn  tbe  employment  ot 
another.  BewasetmDlr  a  servant,  with  Tbe  prlv- 
Ucseof  rldlncBspartuf  blabualneas,ln  tbeg^vel 
tialn.  irhloli  was  ooe  ot  tbe  InstrumenU  of  bis 
work." 

In  some  ottlie  cases  In  wblob  a  teoileDorlssbown 
torecognlBe  a  relation  dtffereat  tlian  that  of  em- 
ployer and  emplayee.  chere  on  olrcumstBnoM 
wblcb  may  perbapa  suffloe  to  taka  the  cue  out  of 
tbe  general  rule  and  ao  humontie  tbe  declstons. 
But  thiala  cot  true  Id  aU  of  the  cases. 

In  Piiol  V.  CblcB^D,  U.  ft  St.  P.  B.  Co.  a  TTls.  SST. 
M  Wis.  !S!,  a  person  employed  as  a  deCeotlvO  On  tbe 
road  waa  directed  to  prnoeod  from  his  boms  to  an- 
Qtber  place  on  tbe  road,  and  the  company  provided 
s  hand-car  to  lake  blm.  The  conrt  held  that,  even 
though  tbe  letalloQ  of  carrier  end  pasaenser  did 
not  exist,  there  was  a  letral  duty  to  have  the  oar 

A  bridg*  carpenter  who.  In  ooDSlderatlon  Of  a 
redoced  price  per  day.  la  carried  to  and  from  bis 
work  In  tbecaia  olcbe  eiODloyer.  and  wboae  duties 
have  nothing:  to  do  wlib  tbe  monlnir  of  the  Irala, 
la.  while  BD  travellDX,  a  passenger  and  not  aa  em- 
ployee. O'Dopni-ll  V.  AUegheny  TaUey  B.  Oo.  W 
Pa.  i3B.  C8  Am.  Dec  888. 

ntcpairlckT.  New  AlbaoyA  a  B.  Oo.  7  lod.  lai, 
was  decided  on  the  doctrine  that  tbe  em  ploy  eea 
a  wttbin  tbe  rule  tbas  tbe 
'te  neBllgeooe  of  the 
r.  but  the  oouit  takes  oooaslon  to  «v  tbat  tbe 
-     -        la  riding 

[•was  an  incident  ..   _. 

m  employed,  but  under : 

with  defendant  that  ha  was  to  be  legnbitly 

vared  to  and  Irom  hla  work.  TbIs  Includes  aolm- 
pliad  enmcenwnt  that  the  oompaaj  would  oMivay 
81  L.  R  A. 


him  as  safely  and  seourely  as  It  he  really  bad  been  a 
passenger  lo  the  ordlnaiy  sense  ot  (be  term. 

.An  employee  of  a  railroad  company  riding  to  his 
home  on  a  free  pass  after  tbe  usuaJ  services  of  hIa 
employment  are  over  for  the  day  la  In  facta  atnnser 
Eotbeoompony  and  entitled  to  reoovar  for  Injuries 
caused  by  a  negligent  oolllslon.  Slate.  Abell.  v. 
WeBternHarylaed  B.  Oo.tBMd.  481. 19  Rep.  IM. 

In  oaae  ot  a  person  uslog  a  bridge  by  pennLaaioo 
of  a  pass  given  hlmbytalsempkiyerforusBln  iiolnR 
to  and  retumliut  from  work,  tbe  court  held  that  he 
r  tba  bridge,  and  tbat  the 
liable  to  blm  for  defects  In  tbe  t)rldge 
wblob  caused  Injury  to  blm.  olthougb  tbe  oiraer 
sustained  the  relatlrai  to  him  of  employer.  Pem- 
broke V.  Hannibal  k  Bt.  J.  K.  Co.  K  Mo.  App.  Bl. 

A  bridge  carpenter  wbo  Is  directed  to  ito  to  a 
oertoln  plaoe  and  assist  m  loading  tjoiburs  la,  wblle 
traveltngluBucb  place,  apasseniier.  and  tbe  carrier 
will  be  reepoPBlble  to  him  as  such  for  Injuries 
caused  by  Its  negligence.  Olllenwater  v.  B£adlaon 
*  L  B.  Co.  S  Ind.  SSB.  «l  Am.  Deo.  tm. 

A  seotloa  man  o(  a  streeC-car  company,  who  by 
direction  of  bis  foreman  takes  a  place  upon  one  of 
1(8  trains  to  be  carried  to  hIa  borne,  la  not  a  oiere 
trsapeeeer.  but  tor  tbe  purpose  of  determining  Ibe 
llnbtllty  of  tbe  company  tor  Injurlnn  blm  mualbe 
resariled  as  rightfully  upon  tbe  train.  Denver  A 
a  P.  Bapld-Translt  Co.  v.  Dwyer.  20  Colo.  132. 

A  OlvU  enaloeer  In  tbe  employment  of  a  ratlruad 
rhen  ordered  to  do  so  rides  on  a 
traok  the  laying  of  wbicb  he  la 
superintending,  doea  uM  assume  rtski  reaultlnir 
from  negligence  on  the  part  of  the  oompany'a 
aerranistn  faJllngtokeeptbe  roadbed  and  traok  In 
good  ooodltton  an«r  It  la  laid,  and  In  running  tbe 


■  biCoogle 
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sumed 

Ibat  wu  kept  oa  tha  track  aod  bridge*,  and 
tbat  tbere  «aa  no  ItM^  walker  kept  od  that 

Eart  of  Ibe  track,  or  watcbnun  kepi  at  thia 
ridge.  He  knew  and  nnderatood  tbe  fea- 
tures and  workloga  of  Uie  tn^uet,  aod  tbe 
character  sad  ezteat  of  Uie  watch  that  was 


risk  of  being  fcjured  by  tbe  uae  of  such 
cbioerj    on    tbe    track    and    bridges    thus 
watched." 

This  rule,  applied  fn  that  case,  ttmot  to  be 
equally  ippllcable  In  tbe  case  Dow  before  the 
court,  and  flads  support  to  many  decided  cases 
both  In  Federal  ana  state  courts.  Id  Northtrn 
P.  R.  Co.  ».  Serbart,  1 16  0.  8.  942, 29  L.  ed.  7Bfl, 
tbe  con rt  says:  "Tbe  general  doctrine  as  to 
the  eiemplfoD  of  an  employer  from  llabilltv 
for  Injuries  lo  h  servant  cauaed  by  ths  negli- 
gence of  a  fellnw  Gerrant  in  a  common  em- 
ployment, is  well  settled.  Wbeo  several  per- 
■oni  are  tfauB  employed  there  is  necessarily  in- 
cMent  to  tbe  service  of  each  the  rii^  thai  tbe 
otbprs  may  fall  in  Ibst  care  and  vigtlanco 
which  are  easential  lo  hfs  safety.  Id  under- 
taking the  BCTvlce  be  assumes  tbst  risk,  snd,. 
If  be  should  suSer,  hi?  cannot  recover  frnm  hU 
employer.  He  U  supposed  to  have  takea  it 
Into  consldernt ton  nhen  he  nrranged  for  his 
compennalion.  As  wesnid  on  a  former  occa- 
sion: '  HpCHOOot,  In  reason,  complain  if  he, 
suffers  from  a  risk  which  he  has  voluntarily 


..  AiiM,lISO.  S.  8T7-W3,  2S  L.  ed.  787-780- 
There  is  aDOther  suggestion  which  Keiili 
TOoper  to  be  coDsidered  In  this  connecUoii. 
Deceased,  as  we  hold,  was  ao  employee  of  tiM 
appellant  company,  and  tbe  grade  aod  cfasr- 
acter  of  his  employment  may  properiy  ha'/a 
some  lo&Dence  on  tbe  gpestion  uodercoDsij- 
eratlon.  He  was  an  official  of  his  ompanr, 
occupying  a  position  of  hieb  reaponilbillty  In 
connection  with  the  operation  of  the  railroad, 
and  was  particularly  charged  with  the  care  and 
malnienaDce  of  the  bridiies  upon  the  line  of 
tbe  railroad.  If  there  was  iteglieeDce  In  tbe 
watch  that  was  kept  at  this  burn ea  bridge,  and 
if  tbe  biidge  was  of  such  magnitude  and 
character  as,  in  the  judgment  of  prudent  and 
eiperienced  rallroaii  men,  required  more  ihan 
tbe  dally  watch  which  was  kept,  then  the  Id- 
ferenee  would  be  no  more  than  fair  that  he 
and  bU  company  were  at  fault  In  the  matter  of 
the  watch  which  should  bare  been,  hot  was 
not,  malnlaincd  at  that  brid|>e  at  the  time  of 
tbe  accident;  and  that  for  that  reason  neither 
be.  If  he  had  survived,  nor  his  representatives, 
can  recover  under  tbe  admitted  facts  of  tbe 
case.  It  la  claimed  that  the  evidence  tending 
to  show  negligence  in  tbe  wslcb  of  the  bridge 
In  questioo  snd  the  alleged  defective  cbaracter 
of  the  sppllanee  used  upon  detendant's  traina 
to  prevent  escape  of  sparks  and  Are  from  the 
locomotive  was  proper  matter  to  be  left  to  the 
]ary,  and  from  which  the  Jury  might  Infer 


T4a,  4  L.  It.  A.  EST.  In  that  case  tin  ooun  Bars  tbe 
pl^ntllT  wu  not  a  paannBer  within  tbe  ordinary 
meanlTiK  of  that  term,  nor  was  ' 
wsarlK-hUulljr  on  the  tiajn. 


If  the  employee  la  ridloK  on  a  private  errand  of 
blaown.  and  not  In  ooDneotlon  with  thebuslnea 
ot  Ibe  niUroad.  alCbousb  be  Is  permitted  by  tbe 
conductor  to  ride  free,  he  will  notoooupy  the  posi- 
tion of  an  employee  but  that  of  a  passeniter  In  re- 
■pertto  the  H)rtat  to  reooverforoBgllireat Injuries, 
VashburD  V.  Nashville  ft  C.  B.  Ok  >  Head,  S38,  TS 
Am.  Deo.  784. 

A  rrader  vbo  Is  rUing-  on  a  oravel  train  from  the 
camp  to  tbe  plaoe  of  work  to  aet  bin  ooat  wbloh  ha 
left  chera  when  tbrouab  work  for  the  day  Is  not  a 
trespaBseroD  the  train,  but  Is  onetowbom  theoom- 
penr  is  responsible  for  defects  In  tbe  tracks.  Boe- 
•Dbaum  V.  St.  Paul  ft  D.  B.  Co.  S8  Minn.  17& 

An  employee havlD^amonthlytloket Riven  bim 
which  liKOOd  for  more  rldosttuin  be  la  required  to 
take  Id  ailendlnff  to  tbe  buataMS  of  the  oompany, 
wlib  tbe  expr«M  pilvlleae  of  usInR  tbe  othen  for 


.  .  B,  but  Is 
entitled  as  «uob  to  bold  the  company  liable  tor  Ip, 
lurlea  caused  b;  the  neRliRenoe  ofllaemploreea. 
'  Doyle  T.  Fltohburs  K.  Co.  UB  Haas.  M,  »  L.  B.  A. 
UT.  TbeoourtsaysltlsekartbatBperson  may  at 
ooetlis*  be  an  employee  when  passing  over  a  rail- 
road and  at  another  time  In  peielng  over  the  aame 
toad  be  B  pssMnser,  tbousli  ooDdnnlnar  all  tbe 
wbflelQ  a  popular  aepse  In  the  employment  of  tbe 


l^iat  a  petaoD  la  an  employee  of  tbe  road  and  Is 
permitted  to  ride  oltbout  paying  tere  will  not  pre- 
oinde  a  reeovetr  from  Ibe  oompany  for  oerllitent 
fa]Drlea,lt.atUietltDehewu  Iniured,  be  was  trav- 
atttwuponparpoeeaofhlsowtiaiidhadnothliif  to 
81  L   R.  A. 


do  wllb  tbe  buslneaa  ot  the  oompany.    Obto  ft  IL 
R.  Cn.  V.  HubUns,  80  ta  «,  81  Am.  Deo.  3K. 

I..>t  In  HIsRlDS  V.  Hannibal  ft  St.  J.  B.  Co.  M  Ho. 
tlB.  It  WHS  held  that  a  person  who  tt  stlU  In  tbe  em- 
ploy of  the  oompany,  alrhough  be  had  been  olT 
du^  tor  a  few  days,  and  who  boarded  a  train  toco 
on  a  private  errand  of  his  own,  but  who  took  a 
plaoelntbe  beBBatteear  saan  employee  and  ma 
reooffniied  ai  such  and  did  not  c 


resulatlnE  Ihedutyof  a  _     . 

Be  H  has  been  held  that  a  former  employee  of  a 
railroad  rldloK  on  a  frdsU  train  by  pcnntolon  of 
tbe  conduotor  without  paying!  tare  while  looklnB 
for  work  la  not  entitled  to  requite  tl>e  oare  from 
tbe  oompany  wblob  It  la  required  lo  five  penen- 
xers.   PowaraT.Bo«tonftlLELOa.UBUaaa-ia& 

Bo,  a  person  la  an  employee  and  not  a  pasasnaKr 
who  is  running  to  get  on  to  a  train  In  obedleope  lo 
tbe  ordera  of  his  foramen,  wblob  Is  to  oonvey  blm 
to  tba  place  where  tbe  men  ara  paid  off  In  acoord- 
anoe  with  the  monthly  ODSton  of  tbe  road.  O'Brien 
r.  BoetonftA.  B.  Oa  UB  Wan.  KT.  n  Am.  Bep.mi 

Employees  who  borrow  a  car  and  en^ne  to  at- 
tend a  meeting  for  purpoeea  ot  their  own  do  not 


oelvrd  during  tbe  trip.  Davla  v.  Chicago,  BL  P.  M. 
ft  O.  B.  Co.  4B  Fed.  Bep.  tO;  Cbteaco,  Bt.  P.  H.  ft  O. 
B.00.  V.  Bryant,  n  Fed.  Bep.  tn. 

Tbe  men  fact  that  the  ooDdoator  of  the  ttatn  re- 
eelvea  and  traets  tlie  employee  as  a  passwager  arlU 
itot  make  htm  suck  U  be  was  in  faet  aetlox  In  ttia 
oapadV  of  a  semnt  at  the  time,  maa*  P.  B. 
Boott,  «4  fCsz.  US, 


.,Cex>^lc 


ISM^ 


Thub  *  p.  S.  Oo.  t.  E 


BC^flteaeeoB  tlM  part  of  Uw  nfliOMl  bmo- 
.  paoy.  Tbit  woula  be  of  force  If  tbe  caea 
iniued  npon  tbe  quMllon  of  DegUeence  la 
ihowa  or  DOt  •how n  t^  tbe  pronf.  TbU  e*l- 
dence,  bowerer,  with  all  tbe  inferencea  wbfcb 
tbe  Joiy  could  falrlj  draw  from  It,  lesTca  iia 
Id  doubt,  at  leaai,  \tlt  wbb  aiifflcteDt  to  Justlfj 
ibe  rerdict  for  the  plainiffTai  but,  however 
ibatmlglit  be  held,  tbe  fc^neral  chai^  lor  tbe 
dt'feadant  abould  bare  been  Rtveo  in  the  court 
below,  and  th»  judgment  Mns  ft  reeerted,  and 
tbe  cause  remanded  for  procMdlngs  In  accord- 
aooe  with  the  riewa  cspreaKd  In  this  opinion. 


t  In  the  conclusion 
ibit  thia  cauae  ahould  be  reveraed  and  re- 
ULiDded,  but  I  do  not  concur  in  the  onfnloD 
that  the  cotirt  below  erred  In  not  giv  og  tbe 
peremptory  charge  for  tbedefeodaot.  1  thbk 
there  waa  suffldent  evidence  ea  to  negUgeoce 
tti  iwn  on  tbe  part  of  the  defendant,  u>d 
u  to'  contributoiT  negligence  od  the  part 
of  deccajcd,  to  require  tbe  case  to  be  *en( 
to  the  jarj.  But  I  think  that  the  court 
erred  tn  giTlng  the  charges  noticed  In  tbe 
4th  and  6th  usignmeata  of  error.  These 
ch  irgee  are  *a  followa:  "  Wblle  it  la  true  that 
the  employee  aatumea  riabs  Incident  to  Ibe 
Ktvlce,  tbe  em[doyer  contracts  with  him  ix>t  lo 
exMae  hlai  to  otber  and  greater  rlski  than 
thjae  Deceeasrlly  incident  to  the  aerrice  In 
irbicb  be  la  eogaged;"  and  "that  It  waa  the 
d  117  of  tbe  de^ndant  to  furnish  adequate  ma- 
trrfal  and  reaoarcee  for  the  work,  and  that  a 
put  <rf  tbla  duty  ^f,  when  tbe  idalolUTa  bus- 


charges  were  erroneotu,  ••  apptlcabla  to  tbt 
case,  and  wete  calculated  lo  mldeBd  the  iiiry. 
WbDe  tbey  recognise  the  relation  of  employer 
and  employee  u  existing  between  tbe  com- 
pany and  the  deceased,  they  declare  a  rule  loo 
alrlctand  arbitrary  In  such  case.  Tbe  flnt 
charge.  In  effect,  asaert*  tfaat  the  emplovee  as- 
eumes  only  such  rlaka  as  are  u  nevoid  able,  and 
that  tbe  employercontncia  not  to  expoae  blm 
to  greater  rtaks  than  tboae  nnavoldabl;  inci- 
dent to  tbe  panlcular  service.  Tbe  correct 
rule,  as  I  understand  It,  is  that  tbe  emplovee 
aaaumcB  all  ordinary  risks  Incident  to  the  serv- 
ice In  which  he  ii  engiwed,  and  that  tbe  em- 
ployer contracts  with  ntm  not  to  eipoae  blm 
to  greater  risks  than  those  ordinarily  Incident 
to  aucb  service^  ifinniat  Com,  6  C.  C.  A. 
9<7.  ST  Fed.  Rep.  803,  18  U.  B.  App.  520; 
Btusk  Vam,  100  U.  S.  218,  2S  L.  ed.  612l  Hoa 
Cam.  112  D.  S.  882.  28  L.  ed.  TB9;  Bavgh  Out, 
149  V.  S.  fti\.  87  L.  ed.77B.  Tbe  second 
charge  referred  to  la,  In  efFect,  that  ibe  com- 
pany waa  boond  to  famish  tbe  deceased,  Its 
employee,  with  cars  and  track  absolutely  saf& 
Tbe  rule  Is  thai  tbe  company  Is  not  an  Insurer 
or  guarantor,  but  that  U  la  required  10  take 
mionable  care  and  precaution  to  provide  rea- 
sonably and  adequately  safe  cars  and  track  toi 
tbe  use  of  ttsemployees.  Baugh  Cata,  149  7. 
B.  880,  887,  87  L.  ed.  780.  781. 

For  the  reasons  stated,  the  Judgment  ihoaU 
he  reverted,  and  cauae  remanded. 


ELLHTOIB  8UFRXHE  COURT, 


Jlaiy  Jane  ITEL80N,  Af0., 
John  &  DATIDBON. 


MMiTeT-  tlw  Inrercat  of 
^unclent  to  MiMtttuts  color  of  tttle.aoupled  with 
gaymeot  of  taxes  for  tbe  same  period,  will  bar 
tbe  cMau  In  remainder,  notwithitandlnff  tbe 
Bof  (heouutandlnsllfecMate,  wbarelbe 
laronn  Is  under  no  dIaaUllv  and  oonld 
lure  paid  tbe  tuea. 
B.  A  daed  pnrp«H'tlag'  on  tte  Ihee  ta  son* 
VBT  tba  ttU«  of  land  to  tba  p>aAt*e  Is 
•nlDclent  to  oonstltute  olalai  and  oolor  of  title 
In  Uw  sraotee,  altboneli  the  litis,  when  traoed 
buk  to  Ita  Knirosh  Is  not  appuentiT  leaal  and 
valid. 

Ofovwiber  L  1018.1 

APPEAL  by  plslotlff  from  a  tndtment  of 
tbe  Circuit  Court  for  Hnrshsll  County  Id 
favor  of  defendant  lo  an  action  brought  lo  re- 
Nora.— For  adveiee  poaeMSlon  ajnduit  remain. 
i^raen  and  owners  of  future  eelatet.  aee  not«  to 
BiDdrat  V.  Western  il.  of  AJabama  (AlaJ  U  I.  B. 


cover  poasessloD  of  certain  real  estate.    Af. 

Tbe  facts  are  stated  In  tbe  opinion, 

Jft'si  ElBe  H«nd«raon,  for  appellant: 

John  Brown  had  curtesy  In  this  land.  The 
act  of  partition  does  not  create  a  new  title  o 
give  a  new  possession. 

Kerrutn  r.  BaAam,  4S  Ia.  Add.  7W;  9  Black, 
Jndgm.  §  000;  Ckriilp  v.  S^ttg  FoUev  Wattr- 
worlU,  68  CaL  78;  F%eejwT  v.  OriiktU,  97  Ind. 
27. 

A  Judgment  In  partltloD  must  he  read  with 
reference  to  tbe  pleadings.  All  must  be  taken 
together  to  Interpret  tbe  Judftment  or  decree. 

Chritly  V.  Spring  Vallq/  Wiilerwarla,  rupra; 
Oornt  V.  BerUmlin,  44  La.  Ann.  &s8;  FUenor  t. 
DHikiU,  tupra;  f/mng  v.  Qroomer,  110  Ifo. 
082:  Oagt  v.  OouOy.  141  HI.  2iS. 

Tbla  decree  waa  a  HubstsDiial  compliance 
with  tbe  statute,  setiing  off  Joba  Brown's 
curtesy  to  him. 

EnomT.  Utut,taX\\  49B. 

John  Brown's  deed  did  not  give  title  to  Hn. 
Ni'lson's  fee  In  rerersion. 

1,  John  Brown  was  not  ber  gnardlan.  Tbe 
letters  of  guardianship  were  void  for  want  of 
Jurlwlictlon.  Such  may  be  Impeached  In  an; 
CoUalersI  proceeding.  The  appoiniment  muM 
be  made  In  the  county  where  tbe  ward  realdai. 


IlXiROU  SUPKEUB  COUBT 


9  Am.  A  Bag.  Xnc  Uw,  pp.  ^  W;  QL 
fisT.  SM.  chap,  ti.%9. 

9.  Tbo  proceedlagB  for  wla  wen  Toid  for 
wuit  of  Juriidlctlon.  AmiltcUioii  must  be 
made  In  Ibe  cotmty  wbere  the  wud  reiklet. 

Lot/d  T.  Malont,  S8  Dl.  4S,  74  Am.  Dec  179; 
Bpdinum  v.  Doute,  79  III  U. 

8.  Tbi(  uk  and  "deed"  were  To<d  for  want 
of  approval  or  conflnnatlon.  Tbls  attempted 
■ale  vu  Derer  Id  fact  made — never  completed. 
ThUdeedltaelf  abow*  tbe  cauaecontlnued,  and 
it  ebowB  DO  report  dot  lnTestment  aa  ordered, 
aod  no  return  aod  approval  of  aale  aor  coo- 
lUmatloD  of  deed,  as  necessarj  by  atatate,  in 
Older  to  pass  Ulle  to  tbe  ward's  iDtereM. 

I1L  Bev.  SUI.  cbap.  fi4,  »  SS. 

No  title  pasaes  tilt  aale  Is  approved. 

MvigraDe  v.  Conoeer,  SH  III.  874:  Young  y. 
Stogh.  11  lU.  626:  Totmg  v.  Lorain.  Id.  642, 
82  Am.  Dec.  468;  Satefingt  v.  Bail^,  IS  IIL 
170;  Afrtt  v.  Baumimrtan,  Id.  444;  uAavin  v. 
OurUniut,  Id,  437;  Young  v.  Bowling,  id.  482; 
MiUn-  V.  MeMannit,  104  HI  437;  Caoter  v. 
DwirJorn.  116  HI.  609. 

John  Brown's  deed  did  not  give  color  of  title 
to  Hia.  Nelson's  Intereet  It  did  not  purport 
to  paaa  her  interest,  not  being  signed  by  the 
grantor,  i.  e.,  the  sak  not  befoi;  completed  by 
the  court,  tbe  only  arantor  of  her  Interest. 

Tool^ii  V.  £an«,  Smedes  &  M.  Ob.  623. 

This  court  baa  twice  held  a  void  guardian's 
deed  not  to  be  color  of  title,  made  in  good 
faltb. 

Bawliniii  v.  Bailey,  16  III.  179;  Cooter  v. 
Bttnrbcm,  tupra. 

At  the  best  a  guardian's  deed  ii  a  quitclaim 
made  by  tbe  court,  on  behalf  of  tbe  ward,  of 
tbe  wHtd'a  present  Interest. 

Sardin  v.  Goaveneur,  68  Bl.  144;  BMHiMti  V. 
Wettig.  S9  HI.  416. 

An  official  deed  having  no  foundation  for 
lack  of  jurisdiction  la  a  nulll^. 

Pardm  v.  Baire,  38  DL  mi;  Homer,  Pro- 
bate Iaw,  g  869;  Spdiman  v.  Boute,  70  IlL  68; 
Seidv.  Morton.  110  III.  110. 

Tbe  statute  of  limitations  bas  no  application 
because  of  John  Brown's  outstanding  cnrteay 
,of  which  tbe  appellees  were  In  possesion. 

Tledeman.  Real  Prop.  6  718. 

Ejectment  Is  an  action  for  the  poesesaion  and 
can  only  be  maintained  by  one  entitled  to  the 

111.  Kev.  Stat.  chap.  46.  BSeetment,  g  28; 
SalCerlon  v.  Yoakum.  17  111.  268;  Turpin  v. 
Baltimore.  0.  it  C.  R.  Co.  106  Dl.  11;  Wood  v. 
Morton.  11  Dl.  647;  Oobb  v.  Latalle.  B»IU.  831, 
81  Am.  I{ep.01;fttemrv.  OewjU^v.SSULlOO; 
Eiggiv*  v.  OroAy,  40  HI,  £68;  Miller  v.  Pmm, 
182  III.  140;  Bohn  v.  Harri*.  180111.  6S1;  Ortli- 
^dn  V.  Tlumat,  127  HI.  B6S.  4  L.  R.  A.  484. 

Aa  no  word  or  act  of  John  Brown  could  bv 
any  legal  possiblli^  create  a  hostile  and  ad- 
verse poasession  to  Hary  Jane,  Che  possession 
given  ny  blm  to  bis  grantees,  or  those  under 
them,  was  not,  and  could  not  be,  ad verae  toiler 
estate  In  revei^n. 

McCorrv  v.  King.  8  Humph.  278. 

The  statute  will  not  run.  even  when  the  pos- 
■easlon  Is  both  technically  and  In  fact  ad- 
verse,—if  such  a  thing  can  be  advetae  in  a 
legal  sense, — unless  there  is  a  rigbt  of  posses- 
sion on  the  other  side. 

Mater  V.  Pentt,  tupra;  Ltait  v.  Pleatanti. 
n  L.  R.  A. 
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those  having  the  remainder  or  revetalon  be- 
came at  once  entitled  to  the  entire  eitate.  But 
this  depended  upon  feudal  prindpiei  that  have 
no  existence  here,  and  hence  a  oonveyance  in 
fee  by  one  having  a  less  estate,  not  affecting 
those  seised  of  ulterior  iotereata  in  the  land,  la 
harmless  and  will  operate  sim^y  to  convey 
such  interest  In  tbe  Und  as  the  grantor  in  fact 
bas. 

4  Kent.  Com.  88,  84;  &)gtn  v.  Moon.  11 
Conn.  SS8. 

If  ibe  deed  represented  the  whole  estate  aa 
belon^ng  to  I/taiy  Jane  Brown,  that  U  In  the 
nature  ol  a   covenant,   and   binds  only  John 

Young  v.  LDrain,  11  DL  641.  62  Am.  Dec. 
488;  Prmitj/  v.  Mallur,  49  VL  416. 


to  pay  the  taxes  the  limitation  law  of  1839 
has  no  application  to  such  a  case. 

JfoTTitT.  He,  163  111.  306. 

The  act  of  1880  is  a  llmlUtJon  law  or  It  Is 
unconstitutional 

Dugan  v.  FolMl,  100  HI.  689;  Jforrii  v.  lU. 

The  statute  ot  limltatlona  did  not  begin  to 
mu  till  appellant's  right  to  posKSsIoa  accrued 
by  common,  statute,  and  case  law. 

BMttie  V.  Whii^.  164  BL  380;  Bordon  v. 
Hodgei,  Id,  S06;  Angel,  Llmllationa,  8th  ed. 
416;  Jadeton,  ^rdmbergh,  v.  BAoanmdker.  4 
Johns.  800. 

Mr.  Wlnalovr  Etmw.  for  appellee: 

Any  deed  purporting  on  its  face  to  convey 
title',  no  matter  on  what  it  may  be  founded,  fa 
color  of  title. 

Biekeneon  v.  Brttdm.  80  Bl.  279;  HoUotmi 
V.  Clark.  27  BI.  484;  WatU  v.  Birhor.  Id.  834; 
BaABley  v.  Fan  Oourt.  21  Bl.  460;  MiMtt  v. 
Qnaie,  63  IIL  228;  Wooiaard  v.  Biantkard. 
16  III.  ISS:  Fagaa  v.  Botier.  68  BL  84. 

Imperfections  and  irreKularftles  of  any  pan 
of  tbe  chain  by  which  color  of  title  la  derived 
would  not  of  themselves  be  regarded  aa  evi- 
dence of  the  want  of  good  faith  by  the  hcdder 
of  Bucb  color. 

Bowleg  V.  Van  Court,  rupra;  dam  v.  Brom- 
aghan.  0  Cow,  566,  Morriton  v.  Nortnan,  47 
III.  477;  DavU  v.  HaU,  93  Hi.  86. 

A  married  woman  could  use  herown  money 

pay  taies,  and  thus  prevent  the  acquireiiMOt 
a  bar  by  the  payment  ot  the  taxes  Iqr  an- 

Bnee  v.  Buekleg.  04  Bl,  468. 
The  plalnllfl  Is  estopped  to  deny  that  tbe 
guardian's  deed  conveyed  title. 

P«laM  OouniB  *.  Stuart.  38  GratL  872;  I 


acts  or  his  guardian's  uciutborized  acts. 

Schouler.  Dom.  ReL  516;  ftnnv.  Seiteg,  19 
I.  306,  68  Am,  Dec.  697:  Fieh  v.  JfiOsr. 
otfm.    Ch.     267;     2     Herman,     Estoppel, 

%  788;  Oast  V.  Larimer,  8  Hacq.  H.  Ii.  Gas. 


teas. 


Niuoir,  V.  DAnotam. 


Balhy.  J.,  ddlnnd  tbe  opitilon  of  Ota 
court: 

Thb  waa  tn  action  of  ejectment  broDght  bf 
Maij  J.  NelaoD  agalut  Adam  Darldwo  to  re- 
eoTer  lot  8,  of  the  N.  )  of  the  N.  'B.  i  of  wc. 
as,  T.  IB,  N.  of  R.  8,  E.  of  tbe  4th  prfn- 
dpsl  merldlui,  of  Hushall  connt;.  The  de- 
fendant [deaded  not  gniUy,  and  the  can  being 
■nbtuttled  to  tb«  court  for  trial  without  a  Juij, 
tbe  court  found  the  defendant  not  culln  and 
Tendered  Judgment  axalntt  the  plalntlS  for 
coBta,  From  tbat  Judgment  tbe  plalntifE  baa 
appealed  to  thJa  court. 

The  BO-acre  tract  of  land  of  which  lot  8 
forms  a  pert,  was,  with  other  lands,  entered 
and  purchased  from  the  United  States  by  Jo- 
•eph  TbomDflon,but  before  a  patent  was  iasued 
to  him  he  al«d.  leavioE,  among  other  heirs  at 
law,  Margaret  Thompson,  the  mother  of  Usr; 
J.  Nelson,  the  plaintiff  in  Ibis  case.  In  a  par- 
tition proceeding  subsequentlj  bad,  tbe  80-acre 
tract,  with  other  lands,  was  purlitfoned  and  set 
off  in  severalty  to  Margaret  Thompson  (then 
HargareL  Brown),  abe  baving  intermarried 
with  John  Brown.  After  becoming  seised  of 
thia  tract  as  beir  of  Joseph  Thompson,  and 
about the;earIB4S,  Margaret Bronn  died, leav- 
ing surviving  her  husband,  John  Brown,  and 
Mar;  J.Nrlsoo,  ber  only  child  and  heir  at  law. 
It  seems  that  tbe  parlies  then  resided  in  Taze- 
well county,  and  the  plaintiff  being  a  minor, 
the  county  court  of  Tazewell  county  appointed 
John  Bronn  her  guardian.  While  the;  were 
rraidiDg  In  that  county,  in  tbe  year  1652,  John 


county,  praying  for  an  order  and  decree  of  tbat 
court  authorizing  and  dlreclins  him  to  make 
aale  of  tbe  title  and  interest  ol  Mary  J.  Nelson 
in  all  of  the  N.  £.  i  of  sec.  26,  T.  12,  etc,  and 
In  that  proceeding  a  gaardisD  ad  lilmi  was  ap- 
pointed for  the  minor,  and  ibe  cause  was  re- 
ferred to  a  master  In  chancery,  and  on  tbe 
final  hearing  a  decree  was  entered  authorizing 
and  directing  the  sale  of  tbe  premises  described 
In  the  pelluon,  in  pursuance  of  the  prayer 
thereof.  This  order  or  decree  was  entered  at 
the  October  term  of  1832.  and  on  tbe  SStb  day 
of  November  tollowiog  John  Brown,  as  the 
cuardlan  of  Mary  J.  Kelson,  conveyed  to 
Thomas  Eelkr  and  Josiio  L.  Miner  the  N.  E. 
1  of  sec.  26.  in  T.  12,  above  mentioned.  This 
deed  redled  the  filing  of  the  petition  by  John 
Bitiwn,  as  guardian  for  Mary  J.  Nelson,  for 
the  sale  ot  the  premises  described;  also  the 
nrder  or  decree  ot  the  court  authorizing  and 
directing  blm  to  sell  the  premises  as  such 
guajdlan;  the  advertising  of  tbe  premises  for 
nle  by  posting  written  notices  In  three  of  the 
most  public  places,  etc.,  for  twenty  days  prior 
to  tbe  sale,  and  that  Eellerand  Miner  were  the 
highest  bidders;  that  tbey  bid  $800  for  the 
tract,  and  that  it  was  thereupon  struck  off  to 
them.  The  deed  was  duly  acknowledged  by 
John  Brown,  as  guardian  for  Mary  J.  Nelson, 
and  recorded  December  2fi,  186S.  By  a  deed 
dated  November  1,  IBM,  Thomas  Seller  and 
wife  conveyed  to  Jtittiu  L.  Miner  tbe  N.  f  of 
tbe  quarter  section  above  described,  and  by 
warranty  deed  dated  February27, 1B6T,  Justin 
L.  HiiKr  conv^ed  tbe  same  tract  toCatharine 
HannodL  Bnbeeqttently  Catharine  Mannock, 
who  through  dlvcHCe  proceedings  had  resumed 
fli  [,  ri-  A 


the  name  of  Miner,  her  first  hnsband^  amiae, 
died  seised  of  the  SO-acre  truA  above  men- 
tioned, and  In  partition  proceeding*  Instituted 
by  her  heli>  at  tlie  January  term,  1870,  of  the 
cirontt  conrt  of  Marahall  county,  the  8&«!re 
tract  was  divided  into  lots  1,  S,  and  8— lot  1 
being  partitioned  and  •et<rfr  to  Justin  L.  Mlnei 
and  iDnnle  HnU.  lot  S  to  Catharine  Beebe.  and 
tot  8  to  Bophronia  Miner,  CaUiarine  Miner, 
and  Margaret  Miner.  By  a  qultcldm  deed 
dated  January  80, 18SS,  Carrie  8.  Wayne,  who 
Is  shown  by  the  evidence  to  he  the  same  per- 
son to  whom  lot  8  was  partitioned  under  tjie 
name  of  Catharioe  Miner,  and  Q.  W.  Wayne, 
her  huaband;  Magfcie  Sampson,  shown  by  the 
evidence  to  be  the  same  person  to  whom  litt  S 
was  set  off  under  the  name  of  Margaret  M. 
Miner,  and  Alfred  Sampson,  ber  husband;  and  • 
Maty  C.  Sampson,  being  sbowo  by  the  evi- 
dence to  be  tbe  same  person  to  whom  lot  8  waa 
S.rtitioned  under  the  name  of  Sophronla 
iner,  end  Charles  C.  Sam^non,  ber  husband, 
conveyed  lot  8  to  Adam  Davidsoo,  the  defend- 
ant. The  evidence  shows  that  Adam  David- 
son went  into  possession  of  lot  8  Immediately 
after  tbe  execution  of  tbe  deed  tbereof  to  him, 
and  that  be  continued  In  tbe  pOHaeasion  of  the 
premises  and  claimed  lo  own  tbem  under  that 
deed  up  to  April  20.  1893,  tbe  date  of  the  com- 
mencement of  this  suit, — being  over  seven 
years, — and  that  during  all  that  time  be  paid 
tbe  taxes  assessed  against  tbe  lot.  It  seems  to 
be  conceded  that  John  Brown,  npon  the  death 
of  bis  wife.  In  1840,  became  tenant  for  life  of 
tbe  land  In  question  by  curtesy  consummate. 
John  Brown  died  November  21.  1893. 

It  is  claimed  by  the  plaintiff  that  the  pro- 
ceedings in  the  drcnlt  court  of  Marshall  coUnty 
by  tbe  guardian  of  Mary  J.  Nelson,  and  the 
deed  executed  by  her  Fuardian  in  pnrgnanca 
of  the  decree  rendered  In  those  proceedings, 
were  void  fur  tbe  reason,  first,  that  the  pro- 
ceedlogs  were  not  in  the  county  where  the  ward 
resided;  and  second,  because  there  was  no  ap- 
proval or  confirmation  ot  the  deed.  On  the 
fiart  of  the  defendant  It  is  claimed  that,  even 
f  that  be  so,  the  deed  from  Carrie  B.  Wayne 
and  others  to  the  defendant  constituted  claim 
and  color  of  title  made  in  good  faith,  and  that 
by  reason  of  seven  years'  posBession  and  pay- 
ment of  taxes  the  defendant,  under  tbe  provi- 
sioos  of  ^  0  of  the  statute  of  limitations,  ae- 

auired  a  tIMe  to  Ibe  land  paramount  to  that  of 
le  plaintiff.     The  questions  raised  by  this  lat- 
ter contention   constitute    the   only   matters 
which  it  will  be  necessary  tor   us  to  consider    ' 
In  this  case. 

The  position  assumed  by  the  plaintiff  is  that. 
as  John  Brown  was  eniltled  to  a  life  estate  in 
tbe  land  as  tenant  by  tbe  curtesy,  tbe  statute 
of  llmitatioDB  could  commence  to  run  as  against 
her  title  only  upon  tbe  death  of  the  life  lenaot. 
It  should  be  noticed  that  even  if  the  guar- 
dian's deed  executed  by  John  Brown  is  to  be 
regarded  as  void  for  tbe  reasons  above  stated, 
the  chain  of  conveyances  shown  by  the  evi- 
dence is  sufScient  lo  establish  tbe  fact  that  the 
defend  an  (entered  Into  and  holds  possession  of 
tbe  land,  claiming  to  be  seised  of  tbe  title  for- 
meriy  vested  in  tbe  plaintiff.  HIstllle  and  pbs- 
seaalon  were  not  In  privity  with  the  life  tenant, 
but  claiming,  as  he  did,  through  thegnaidian'* 
deed  and  mense  conveyances,  the  uth  wUob 


,.^lc 


an  lunraa 

be  cIbJid*  !•  that  of  the  tesatit  In  remainder 
heiMlf.  ThequestioD  pTescDtedlheDU.wbetber 
pOMnaton  by  tbe  defendanl  ftdfene  Intlie  ten- 
ant Id  remalDder,  forMT«D  yean,  ooonleil  witb 
tbe  paymeat  of  tAxes  foi  u»t  p«rJoa.  la  aulD- 
dent  to  bar  the  e«iale  In  rflmalDiler,  notwlib- 
■uniting  tbe  exULeoce  of  an  oulatanding  eilaie 
for  life. 

Tbe  caM  would  leem  to  f>ll  within  the  rule 
Md   down  In  Enot  t.   BuMeg,    H  HI.  458. 


Buckley,  to  recover  Unde  deecribeil  In  tbe 
deckratlon.  Tbe  defendant'*  title  was, 
a  tax  deed,  wblcb.  by  reaMo  of  a  defect  !□  ita 
dcMrlpllon  of  tbe  land  conveyed,  waa  void  for 
nnoertaioty;  and  aecond,  a  deed  from  tbe 
.  irraniee  In  tbe  lai  deed,  wllb  proper  deecrip- 
SoD,  tn  ODO  Bracken,  iba  latter  being  set  up  ea 
color  of  title.  It  Hpp«ared  that  posKBiInn  waa 
taken  and  held  by  Bracken  under  the  latter 
deed  for  seven  veara.  Tbia  waa  held  lo  eaiab- 
Uab  a  Rood  title  Id  Bracken,  and  tbe  defendant, 
wbo  deralgned  title  fmni  Bracken,  waa  held  to 
liave  eatabltabed  a  good  title  In  blmaelf.  It  ap- 
peared in  tbal  case  that  tbe  title  to  tbe  landa 
tbeD  Id  controveray  was  veated  In  Hra.  Enoa 
prior  to  IMS,  wben  abe  married  ZImrl  Enoa, 
and  that  tbe  bnahand  thereby  became  aeised  of 
a  life  estate  In  tbe  premiaee,  and,  eoosequently, 
tbat  tbe  wife  bad  only  an  estate  Id  remaiDder, 
and  it  waa  nrged  Ibat  tbe  atatute  of  Ilmltatlooa 
oould  not  run  afalint  Hia.  Enoa  because  abe 
bad  no  Immediate  right  of  action  for  a  poases- 
■ioo  of  Ibe  land.  TSb  court,  after  diacuBsinfi 
tbe  case  of  Oiofaer  *.  WalreO,  88  111.  171,  2S 
Am.  itep.  869  and  dlidoguisbing  It  from  the 
ease  tben  under  conalderatloD,  held  that  tbe 
eatale  Id  remainder  of  tbe  wife,  as  well  as 
Ibe  povaraaory  life  estate  of  the  husband,  waa 
barred.  Id  reaching  tbat  conclnilon  the  court 
■aid  (p.  4«a):  "The  present  caae  Involtea  a 
dUTerent  aeciton, — g  0,  of  aeven  yeBtt*  pay- 
ment of  laxea  with  color  of  title  and  powessioD. 
To  prmnl  the  acquirement  of  tbe  bar  under 
this  laat  tecllon  It  waa  only  necessary  to  pay 
the  tazea.  Tbe  outstanding  estate  In  the  hus- 
band here  formed  do  ImpMlmeat  to  Ibe  pay- 
ment of  taxe*  sny  time  after  tbe  act  of  ISfll. 
The  laxe*  abould  have  been  kept  paid,  not  on 
any  one'a  particular  lutereat  to  the  land,  but 
on  the  wbole  land.  As  between  tbe  owner  of 
tbe  life  estate  and  tbe  reveraioner,  it  la 
doubieilly  ilie  du^  of  tbe  former  to  pay  .__ 
tazea:  but  Ibe  statute  requires  the  paymenl  of 
tbe  taxes  on  tbe  eniire  iolereat  Id  tbe  land,  no 
matter  bow  It  may  be  divided  and  owned,  and 
if  tbey  be  not  kept  paid  the  whole  estate  in 
tbe  land  may  become  barred,  as  aeainflt  the 
owner*,  under  tbe  ataluie.  If,  by  reason  of 
Ibe  husband's  eelsle  In  the  land,  tbe  wife 
might  not  bave  bern  able  to  derive  from  It  the 
means  to  pay  the  iszea,  ebe  might  otherwise, 
under  and  in  consequence  of  tbe  mairieit 
woman's  act  of  1861,  bave  become  posEeiaeil  of 
sncb  means  snd  wbicb  she  would  not  except 
for  Ibat  tci. 

It  will  be  noticed  Ibat  in  the  present  case  tbe 
owner  of  the  esiaie  In  remainder  was  Uborlrg 
under  no  itiMhillty,  and  no  queslinn  can  arise 
as  to  ber  ability  to  acquire  tbe  means  lo  puy 
the  tax  on  ibe  land,  and  Ibiis  Iniernipt  ibe 
mnnlDgof  ibeatatuteof  limilatbns.  TLerule 
81  L.R.  A. 


laid   down  In  Bnot  v.  BarUeg,   rupra,  would 
therefore  seem  to  apply,  and  under  It  her  tltl* 
must  be  held  to  be  borriKi. 
In  Ibe  present  case  tbe  deed  to  tbe  defend- 


be  no  doubt  ibat  it  was  auffldent  to  sbow 
color  of  title.  It  purported  on  Its  face  to  oon- 
vey  the  title  of  tbe  land  to  tbe  defendant,  and 
that  waa  Bufflctent  to  make  It  contfltute  claim 
and  color  of  title.  An  loslrumeDt  of  writing, 
lo  be  effectual  as>  color  of  title,  must  purport 
on  Its  face  lo  convey  tl)6  title.  It  most  ap- 
pareotly  iraasfer  title  to  tbe  grantee.  Not 
that  the  title,  when  traced  back  lo  I's  soorcie, 
should  prove  to  be  an  apparently  legal  and 
valid  title,  but  tbe  tnstrument  under  which  the 
clalmaDt  bolda  and  upon  nbfcb  be  rellea  must 
profess  lo  convey  title  to  tbe  grantee.  Diet- 
mton  T.  Breed«n,  80  Bl.  270;  BaUattaj/  t. 
Ctark.  ST  ni.  484;  Woodward  v.  Xane/iard.  IS 
HI.  4B8;  Fitgnn  V.  Ratter,  68  IIL  84;  DavsUtif. 
Fan  CouH.  21  Dl.  460;  WatU  v.  Parker,  S7 
111.  224:  Hinklfy  v.  Qreen.  S2  III.  S23.  Where 
the  deed  purports,  on  Its  face,  to  convey  tlilfl. 
It  win  be  sufficient  to  show  claim  and  color  of 
title  made  in  good  faith  unle-s  bait  faltb  is  ex- 
pressly shown, ^and  there  is  nothing  in  this 
case  tending  tn  charge  defendant  with  bad 
faitb  or  fraud  on  bis  part  In  relation  to  tbe 
claim  attd  color  of  title  set  up. 

But  It  is  claimed  that  tbe  mle  laid  down  In 
Knot  T.  Buddeji,  mora,  is  Inconaiatent  wItb  tbe 
doctrine  held  In  other  and  more  recent  caaea- 
We  have  examined  all  the  decUona  having 
any  bearing  on  tbe  questton  io  which  our  at- 
tention baa  been  called,  and  find  that  all  are 
clearly  diatlnguisbable  from  Sntit  t.  SwJcI^. 
In  Mettltr  v.  MilUr,  129  lU,  S80,  a  life  tenant 
cnnveyed  to  a  tbird  person  by  a  deed  purport- 
ing to  pass  an  absolute  estate  and  it  waa  beld 
tbat  poese&sion  by  tbe  tenant  for  life  cannot  be 
adverse  to  the  remainderman  or  reversioner, 
and  that  the  possession  of  bia  grantee  could 
not,  during  the  continuance  of  Ibe  life  estate^ 
be  adrerse  to  tbe  remainderman  or  reverslooer, 
ao  as  to  set  tbe  statute  of  limitations  mnnlng 
against  the  latter.  In  tbat  case  J^m*  v.  fiiio£- 
lif/  and  other  similar  cases  were  expressly  re- 
ferred to  and  beld  lo  be  not  In  poinL  In  tbe 
present  case  tbe  defendant  did  not  hold  under 
or  in  privity  with  tbe  life  tenant,  but  adveraely 
to  the  tenant  In  remainder.  In  Miller  t.  Penti, 
182  ni.  14S,  It  waa  beld  that  one  eotering  Into 
the  possession  of  land  under  color  of  title  ac- 
quired In  good  faith,  by  meana  of  a  tax  deed, 
and  rontlTiuIngauchpoBseaslon  for  aeven yeara, 
payinic  all  taxes  legally  aaseased  Ibereon,  will 
eatabliab  a  good  title  to  tbe  land  as  agalnat  (be 
prior  owner  reatlng  un^er  no  (lisabillty,  but 
not  aa  against  a  merely  Inchoate  right  of 
dower.  Tbla  was  upon  the  principle  that,  tbe 
riclit  of  dower  being  unty  inchoate  during  the 
lifetime  of  the  husband,  tbe  wife  la  under  no 
duty  to  pay  laies  on  tbe  land,  or  ao^  part  of 
it,  for  Ibe  protection  of  ber  iocboate  nghL  In 
Bohn  V.  Harrii,  180  111.  525,  tbe  poaseseion 
nbloli  was  sought  lo  be  set  up  by  way  of  ilml- 
lation  was  taken  and  beld  under  a  conveyance 
from  the  life  tenant,  and  It  waa  beld  that  tho 
lille  of  the  reveraioner  was  Dot  barred. 

Borne  other  cases  are  referred  to,  but  In  non« 
of  iLem  do  we  Hod  a  state  of  facta  rimllarto 
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appearing 

to  bold.  tberetoK,  that  tlie  eua  miut  tw  (ot- 
araed  tn  ibe  rule  oiabltobed  Id  Snoi  t.  Buck- 
le, anauDderUiadootrliwof  Uiat  case  Itmiut 
be  beld  that  (he  defendafiC  bad  aooulred  iIiIb 
by  UmliatlcMi,  a*  againat  ib«  dUIqUB,  prior  to 
UM  commnKnnenL  of  this  snit. 

Tttjvdgnenl  qfUu  Ciremt  Omrt  wffl  Otr*- 
fmUaJIntti. 

B«hc«ring  dented. 


J.  J.  WA.L8ER  et  oJ.,  Board  of  EdncallOD  of 
Bcboot  Diilrlct  No.  9,  TowDsbip  SO,  Raoge 
18,  Cook  County,  Illlnoia,  Applt., 

BOARD  OF  EDUCATION  of  School  Dlitrict 
No.  l.TowDshlpBO,  Range le,  Cook CouDtT, 
lUlaola.  et  ak 

1.  A»diooldi«trlet  ewinot.irHeaBrw- 
iiriet  «Uch  baa  ooUeoted  iaxr%  upon  IhikU  vltblii 
Uie  tonorr,  tbrouEh  ■  mtRaka  of  the  ctetk  um  to 
tlie  loi-allou  of  the  laadi.  a  Brtater  mm  tban 
It  would  taara  ooUeotsd  bad  tbais  bem  do  mli- 
takB. 
a.  A  Bebool  dlstplflt  «aB»it  r«eoT«r 
er««  ftooUiBr  dUtrlet  wUeb  hm»  eot 
lactort  uuraa  apoa  laodtvitbin  tb«  fomier, 
thrODrt  a  uMake  o(  the  olFTk  ai  to  the  loeadoB 
or  the  laiKla.  aoj  of  Um  taset  ao  ooiieMM,  il- 
tbouKb  tbaiatepereeetcf  tiM  tax  aa  enended 
to  tbe  toriDer  vm  tbnebr  nade  greater  tbao  tt 
:  (MtaerwiM  would  taara  been,  wben  the  foil 
■modotot tbelerrmndebrlta  board  ofeduoa- 
>ttbs.dl«uletaoeiiMtbeoodie 
9  tazpwor   of  ao  exooalrB 

8.  n»xp»)r«>fllB  one  Bebool  dlctrifltiirbo 
TBlnHtarilj  par  a  tex  for  aootber  dlKrlot 
tovfMl  b7  mlatake  apon  tbeir  landa.  oannot  t*- 
oorer  back  tbe  anwoDt  paid,  where  tbe  booka 
w«i«  kept  open  for  loapBOtlOD  br  thorn,  and  tbe 
»«Bin  of  kDowMge  axbted  to  learn  eod  know 
all  tbe  faolB,  altbonita  ther  suppoaed  that  tbay 
were  partnc  tbe  tax  ttf  tbe  dMuict  In  whlob  their 


APPEAL  bj  plalDtlfTa  from  a  jndfnnnit  of 
the  Apprllale  Courl,  Firat  Oepartment, 
afflTDitng  a  judement  of  the  Circuit  Coart  for 
Cook  County  in  fsror  of  defeodsols  to  so  ao- 
ikm  to  recover  moncj  errooeously  assessed  aod 
oollecud  as  taiea  by  defeadanl  upon  territory 
belorging  to  plalnliffs.     Affirmtd. 

Ttaf  facts  are  atated  to  tbe  opinion. 

Vntn.  Craits  *  Stereos,  for  appel- 
laits: 

Taxea  for  Tariona  muoldpal  purpoaea  mnst 

Kon.— Tor  tbe  rlehtto  reooTar  back  peymetitt  [  par  men  ta.  fee  nattt  to  Pbelps  t.  New  TorktH.  T 
of  mooer  tor  lUeKaJtaiee,  Including  tbe  matter  of  Li  U  B.  A.  m:  Biata.  MxOutf,  t.  Mataoa  IMInnJ  t 
tbe  dftiiootlon  between  Toluntarr  and  iDToluDlar)'  ll.B.A.M(k 
SIL.  R.  A. 


be  hrted  tipoa  Iha  propertj  lyfrnt  wUktn  the 
bonndarlM  of  tho  wloui  miuK^MJ  aubdt- 
Tiiioiia  of  tbe  atate. 

Oooley.  Tarn.  M  ed.  pp.  lU.  MS;  Madi»»t 
OniaOf  tx  V.  Aopb,  TUadP,  W.  <t  W.  B.  Ob. 
06  III.  iSHi  a^ht  T.  FtapU,  W*aer  Tun.  74 
III  47;  Union  BOmI  Ditt.  No.  ^T.  N«v  Union 
aeluel  Ditt.  Jfo.  i,  180  IIL  404. 

Gaaea  of  fraud,  acddenl,  or  tnlitake,  anil 
caeea  of  cloud  upon  the  litle  ot  one's  property, 
are  ouea  with  which  equity  can  moat  aSectu- 
tOj  deal. 

Cooley,  Taxn.  Sd  ed.  p.  7S1. 

Squatty  would  taho  Juiiadiction  to  avoid  a 
muliiplicllj  of  roit^ 

Story,  H^.  PI.  Oih  ed.  ft  112;  1  Dan.  Ch.  Pr. 
p.  160,  and  note;  MarUn  t.  Dryden,  6  III.  187; 
Whitney  t.  Ma^,  15  IIL  201;  Harn^Td  *.  St. 
Olair  i  M.  LevM  4  Drainage  Co.  01  III.  ISO; 
MnniiniUe  t.  Biggt.  fn  U.  S.  2  Pet  488,  7  L. 
ed.  4D8;  Durbitrme  t.  Sith^,  87  IIL  App. 
408;  Cuoley,  TaXD.  pp.  768,  770. 

If  the  said  taxpayers  had  ditcoTered  the  mis- 
take of  tbe  cotiDty  clerk  before  the  lax  bad 
been  paid,  or  before  the  defendant  school  dis- 
trict No.  1  bad  obtained  poaseislon  of  tbe  fund, 
a  court  of  equity  would  hare  enloined  the  ool- 
lection  of  tbe  lax,  or.  If  collected,  would  bare 
eDJoloed  the  pafmeot  to  the  defendant,  said 
school  dlitlrict  Na  1. 

LeToout  T.  mnger  S  T.  Bttm*  C».  98  HI.  H; 
Tnin  y.  Neu  Orleane,  St.  L.  S  0.  R.  Co.  94 


fine.  Loan  A  T.  Co.  9i  111.  611;  Lebanon  t. 
Ohio  A  II.  R.  Co.  71  111.  Saa-.  Lawrence  r. 
Trantr,  188  HI.  474:  Union  SeAool  Ditt.  So. 
i  T.  Jfeit  ITNiMt  Behoa  Ditt.  So.  »,  ISO  DL 

14. 

Tbe  territory  described  In  tbe  amended  bill 
of  complaint  was  liable  to  pay  to  school  dis- 
trict No.  2  a  certain  amount  of  taxea  for  the 
year  1890,  which  amoant  at  tbe  rate  prescribed 

quired  In  that  district  for  school  purpoeei 

Bon Blderably  less  than  tbe  amount  paid  by 
the  taxpayers  ownloe  said  lands. 

A  payment  can  only  be  considered  Tohmtar; 
where  tbe  par^  pays  with  full  ktiowledge  of 
all  the  facta. 

Fatte  T.  Cairo.  08  Dl.  408;  1  Story,  Bq.  Jur. 
p.  94,  T  88. 

On  petition  for  rehearii^. 

There  was  nothlngio  Ihe  fact  that  tbe  school 

X  was  le*ied  on  Ibelr  land  to  cause  laxpayera 
to  look  for  mblakee  of  Ihe  offlcers,  for,  at  is 
Hierred  In  Ihe  bill,  their  liind  had  been  taxed 
lor  school  purposes  for  i-eTpral  years  prior,  and 
they  knew  that  It  waa  liable  to  a  school  tax 
for  tbst  rear. 

The?  oad  a  right  to  rely  upon  the  presump- 
lion  01  law  thai  Uietax  Isjutl;  that  all  the  orfl- 

rs  who  have  bad  any  offlCial  cOTiOPction  with 

have  properly  discharged  their  duties  with 

tpect  lo  It. 

Proria,  D.  *  B.  B.  Co.  t.  ftopfa,  SeeU.  116 
n.  401;  Coiitolidnted  Coal  do.  t.  Baker,  189 
III.  546.  12  L.  R.  A.  247;  Chiniaitu  v.  riopli. 
78  111.  670;  Buck  v.  FtopU,  78  DL  MO;  Bttr* 


Disr.zBabyCoOgle 
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T.  itople,  8S  m.  ^8;  Jfiiz  T.  Ptople,  86  lU. 
819;  JHoMV  V.  People,  188  IlL  MO;  TOdemitrt. 
Aninwaa,  4&  HI.  401. 

If  a  tax  paM  Into  the  banda  of  public  offl- 
cera  I*  there  wUhont  authoHcj  of  law.  It  Is  not 
nTenue  at  all,  bat  belongi  to  tbe  aereral  tax- 
pHcn  t^  wbom  it  waa  p^. 

Ttrdm  T.  NeMtt,  «8  lU.  SW;  Emr  t.  Butt, 
S4  HL  Apt).  aaO;  Bra^brd  t.  0!lftw>.  9S  CI- 
411;  atdMnton  Omnii/  Super*,  t.  Aarinv,  H 
m.  ISO;  FbBtT.  Cb^,  S8I11.  408;  mieago  t. 
FitUatv  8m.  Btmk,  11  IlL  App.  148;  Aurora 
T.  aUeofo,  A  <C  Q.  li.  Co.  19  in.  App.  880. 
olviitaTj  paymeot. 


doing  the  work  correclly, 

iMiwiOe  T.  Andermm.  TB  Kv.  SS4,  4&  Am. 
Rep.  2a0;  Cbn'n;'^  ^  AwkU,  2  Met.  (Kj.) 
SH;  Qaleeitim  t.  f^dnor.  SO  Tex.  S£6;  BMron 
A  &  Oton  C».  T.  Botton,  4  Met.  Ifl;  TVeUa 
T.  SMrea,  SI  MUa  27,  24  Am.  Rep,  6*22. 

Jfr.  Henry  R.  Pebblaa,  for  appellees: 

The  partlea  who  paid  the  taiea  In  qneetlou, 
havlDe  done  ao  Toluntorily,  and  with  full 
knowledge,  or  meani  of  knowledge,  of  all  the 
facta,  cannot  now  recoTcr  back  the  amoQDle 
wbichtlMjrpaid. 

£t/m»  -*.  Oaok,  0 111.  App.  648;  Coolej,  Tain. 
S8S,  and  caaes  In  uotea;  BltUm  y.  Chieago,  40 
m.  914,  BB  Am.  Dec  881;  Chieago  v.  Fidelity 
Sat.  Bank,  11  IlL  App.  166;  Bteanitm  t. 
^atm,  68  IlL  100;  Shnar  T.  MiteheU,  40  Dl. 
318;  Fbll*  V.  Cairo.  OS  lU.  408;  Lange  t.  £1^- 
flll.  88  ni.  App.  824. 

The  fact  that  the  achool  taxca  here  alleged 
to  be  Illegal  were  paid  al  one  time  with  the 
ttate,  oonntj,  and  oiber  taxes,  as  to  which 
there  coold  be  no  defense,  does  not  render  the 


luned  thereon  would  be  void. 

Biwrtide  Ch.  v.  BmaeU.  118  HI.  208;  Jfe- 
LavgMin  t.  Tkomp*on,  S5  HI.  849;  Qagt  t. 
OouOt,  141  HL  210:  Drake  y.  Ogden,  ISB  ni. 


PUlUpa.  J.,  delivered  the  opinion  of  the 

Five  reddents  and  taxpayers  of  acbool  dis- 
trict No.  a,  township  89  north,  range  13  east. 
In  CookcooDty,  niinols,  with  the  board  of  ed- 
ucation of  that  dUtrict,  exhibited  their  bill  in 
tbe  ctreoit  court  of  Cook  county  in  behalf  of 
tbemaelna  and  all  oiber  taxpayers  of  that  dis- 
trict, maUng  defendant*  tbe  board  of  educa- 
tion of  district  Ko,  1  of  the  same  township 
and  the  treasurer  of  the  Utter  township.  The 
facta  alleged  In  the  bill,  briefly  stated,  are, 
that  by  mistake  of  the  count;  clerk  of  Cook 
county  cerlain  deacribed  real  estate  In  fact  lo- 
cated In  district  No.  '^  was  entered  upon  the 
collector's  book  of  1890  as  lying  and  being  in 
diatrict  No.  1.  where  the  same  was  taxed,  and 
acbool  taxes  to  tbe  amount  of  92,19S.B0  were 
collected  and  paid  over  to  tbe  treasurer  of  tbe 
tatter  district,  and  paid  out  on  orders  of  that 
district  The  taxpayers  wbo  owned  the 
above  land  had  no  koowledge  of  the  mistake 
so  made  by  the  couDty  clerk,  and,  knowing 
that  their  land  was  tlBble  totaxatioo  forscbool 
purposes  in  school  district  No.  2,  paid  tbeli 
81  L.  K.  A. 


E  when  called  upon  by  the  txiUeclor,  tnp- 


know  of  the  mistake  until  there  bad  been  col- 
lected bv  the  collector  all  the  bii  on  said  land 
omountlOK  to  the  suro  of  (2,195.90,  and  paid 
over  to  the  treasurer  to  tbe  credit  of  s«id 
■chool  district  Ko.  1.  As  aoon  aa  the  error 
was  discovered,  demand  was  rosde  upon  th* 
board  of  edacattou  of  said  school  district  No, 
1  for  B  return  of  money  SO  wrongfully  re- 
ceived by  It,  which  demand  It  refused  to  com- 
ply with. 

Tbe  defendants  flied  general  demurrers  to 
the  amended  bill  of  complaint,  whlcb  demur- 
rers tbe  court  sustained,  and  entered  an  order 
dismissing  the  bill  and  amended  bill  for  want 
of  equi^.  On  appeal  to  the  appellate  coart 
for  ihe  first  district  tbe  decree  was  alfirmed, 
and  from  tbe  Judgment  of  affirmance  this  ap- 
peal la  prosecuted. 

By  tbe  provisions  of  the  act  In  relation  to 
achocls  it  became  the  duty  of  the  proper  offl- 
ceis  of  the  district  to  levy  a  tai  upon  tbe 
property  in  tbe  district  and  certify  the  same  to 
tbe  clerk,  nhose  duly  it  was  to  compute  and 
extend  tbe  lai  on  the  taxable  properly  of  each 
person  in  the  district.  Had  no  mintake  been 
made  by  tbe  clerk  tbe  tax  on  the  property  In 
acbool  district  No.  2  wonld  have  been  at  tin 
rale  of  at>out  l.Sti  per  cent,  as  appears  by  the 
averments  of  tbe  bill,  but  the  rateextended  by 
reason  of  such  misiake  was  slightly  mon 
than  1.99  per  cent,  and  the  amount  levied  oa 
the  property  in  district  No.  1,  as  extended, 
was  at  the  rate  of  about  8.29  per  cent.  The 
aciu^  amount  extended  on  the  book^  and 
tbtia  collected  by  the  treasurer  of  district  No. 
1  on  property  belonging  to  district  No.  8,  waa 
about  $3,190.90,  whilst  if  tbe  tax  aa  aaaesaed 
in  district  No.  2  had  been  extended  on  that 
property  there  would  haTe  been  extended  and 
collected  for  district  No.  8  about  the  sum  of 
$1,206.  Tbe  sum  actually  collected  from  tbe 
owners  of  tbe  property  by  reaaon  of  the  mis- 
take of  tbe  clerk  waa  about  $940  more  than 
would  bave  been  collected  had  no  anch  mis- 
take been  made.  The  bill  seeks  to  recover  the 
amount  actually  collected  by  the  treasurer  of 
district  No.  1  on  the  property  belouglag  to 
diatrict  No.  2,  included  in  No.  1  by  the  mis- 
take of  tbe  clerk. 

Even  conceding  a  right  of  recovery,  under 
—  ctrcumslances  could  a  rigbt  exist  in  diatrict 


the  clerk.  Tbe  full  amount  of- the  levy  made 
by  tbe  board  of  education  of  district  No.  S 
was  computed,  extended,  and  collected  on  tbe 
property  in  the  district  other  than  that  de- 
scribed on  the  collector's  books  as  in  diatrict 
No.  1.  No  part  of  the  levy  aa  made  by  the 
diatrict  Is  unpaid.  No  richt  exists  to  recover 
more  than  the  amount  levied,  and  to  bold  the 
bill  sufficient  would  authorize  a  recovery  of  a 
greater  amount  by  indirecHon.  District  No. 
'i,  under  the  avermeots  ot  this  bill,  shows  no 
right  of  recovery.  Whilst  Ihe  mialabe  of  the 
clerk  caused  the  rate  per  cent  of  tax  aa  com- 
puted, and  extended  on  property  In  district 
No.  2.  to  be  greater  than  it  would  otherwlaa 
bave  been,  yet  the  relation  of  one  taxpayer  to 
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anotbcT  ts  not  rach  *■  would  autboriie  one  lo 
i«co*er  It  from  pother  because  of  a  mlatake 
t  bj  either  odiImIod  of  property 


▼aluatioii.  Tbe  reUdon  of  tbe  taxpajer  is  to 
the  nmtildpalltT,  and  as  u>  ekch  other  a  rela- 
tion exists  onWl^  or  tbrou^tbemnoldpalitj. 
Tbe  duttea  01  tbe  maDtdpeHlfaradetenntned 
t^  law  and  ft  may  be  raqnlred  to  diecbaige 
t&oae  aatlea.  mod  It  doei  not  become  a  tnutee 
for  one  lazptyer  of  tbe  monej  cdlected  from 
anotber. 

The  tax  levied  by  dMrict  No.  1,  aa  extended 
<m  lands  betooclDg  to  [district  Ho.  S,  was  aa 
filcgal  and  Toia  tax.  Th«t  tax  was  paid  br 
tbe  owoenofthe  property  so  lllegallyasteesed, 
▼olontarlly.  The  hooka  were  open  to  inspec- 
tion by  tbe  taxpayers,  and  tbe  means  of  know!- 
«dge  existed  to  learn  and  know  all  tbe  facts. 
Money  paid  Tolnntarlly  by  ooe  with  knowl- 
edge or  means  of  knowledge  of  all  the  facts 
cannot  be  recovered  back.  EUtin  t.  Ohieage, 
40  III.  514,  89  Am.  Dec.  861;  Lyont  t.  Oook, 
fl  111.  App.  643.  To  recover  from  a  municl- 
palitf  taxe«  illegally  collected  and  paid  over, 
the  tax  nuBt  have  been  illegal  and  rold,  paid 
Boder  compulsion,  or,  what  would  be  equiva- 
lent thereto,  received  lo  tbe  use  of  the  mtintd- 
palitf  from  tbe  collectlof;  offlcer.  fiZrf^n  v. 
Ckieago,  mtpra;  Union  P.  R.  Oo,  t.  Dodgt 
Comtji  Oamr*.  08  U.  9.  Sit.  25  L.  ed.  IH; 
Prt^on  V.  Botton,  13  Pick.  14.  Tbe  tax  tn 
this  case  was  illegal  and  void,  and  received 
from  the  collecting  officer  by  and  for  the  use 
of  tbe  municipality,  hi  appears  from  the  aver- 
mentsofthisbill.  This  would  not  be  sufficient, 
but  it  must  further  appear  that  the  payment 
was  compulsory.  A  payment  msde  to  pfevent 
the  sole  of  real  estate  for  ad  illegal  tax  is  not 
ooder  compulsion,  but  must  he  regarded  as 
TolunUiy.  Stottry.  JfUduU.  4S  II).  «18;  ffUb 
T.  Catro,  06  SI.  408;  SuantUm  y.  Qamt,  S8  DL 
165.  A  payment  thus  voluntarily  made  not 
being  recoverable  from  the  municipality  by 
tbe  taxpayer,  and  uot  having  been  paid  for  the 
use  of  another  nmnicipalii;  or  person  in  law 
or  fact,  no  recovery  can  be  bad  therefor. 

No  queslioD  is  presented  in  this  record 
aa  to  the  right  to  res^in,  by  injunction,  tbe 
collection  of  an  illegal  tax.  The  only  question 
bete  is  (be  right  of  complainants  to  recover  tbe 
amount  of  an  Illegal  tax  paid.  All  qoeslions 
in  reference  to  the  levy  and  collection  of  taxes 
are  rtatuiory,  and  the  rights  and  duties  of  the 
munldpaliiy  sie  thus  preecrlbed.  The  rule 
*•■-*  --  '" — •  — d  vrid  tax  V 


that  an  IDegal  and  i 


it  be  done  directly  c 
'--      ■"-  right      • 
volui 


is  an  advaniase  acquired  by  tbe  munidpality 
recdvlnj;  sudi  tax,  and  a  deprivation  of  a 
right  oTanother  mnntdpali^,  the  remedy 


be  provided  is  by  legislative  action.    The  bfll 
dtd  not  stale  a  cause  of  actlou. 

Tht  juOgtMnt  c^  (As  AffOlab  Omrt  it  itf- 


Frank  HEIXNER. 
oniiLna.) 

1.  TbB  raMnlTiuTiT  of  arldanae  to  (O  to 
thm  insy  or  m  Bustaln  a  verdioE  oaonot  be 
IMSsed  Bi>co  OD  appeal  tuittaei  than  to  asoertatn 
If  at  ttas  olcae  of  lb*  pUdnttlTsoeu  there  was  avl- 
Okum  tending  to  prove  tbe  taets  alleged  In  his 
declaisdoo.  and  whetber,  at  tbe  eloee  of  all  tbe 
teoH  moor,  tbe  evMeaoe  wttb  all  tbe  Inferancss 
whioh  tbe  JurreonldJosClflablr  draw  from  it  wM 
InsnDideiit  to  support  a  venllot  fOr  plaintiff. 

S.  nta  Axardaa  of  tfna  amrm  or  cMitloB 
In  btwrdlnc  MJi  eleetrle  etrset  ear  while 
lo  motUn  JS  &  qneaUoD  tor  ttae  Jury. 

8.  Ta  iKwrd  or  depart  from  an  aleetrto 
ear  while  lo  mottonUootneKtWenoe  peria. 

t.  The  doetrlaa  of  eonparatlve  nafU- 
Keneo  a  no  longer  law  in  nunola. 

S.  An  error  la  liiatsuutluMa  oannot  be 
rom|>lMlit«Nl  of  bra  partr  wbo  sabsequentlr 


h.  the  Appellate  Court,  First  District,  affirm- 
ing a  Judgment  o(  tbe  Circuit  Court  for  Oook 
County  in  favor  of  plalntlB  In  an  action 
brought  u>  iccoTei  damages  for  personal  in. 
Juries  alleged  to  have  tieeo  ei  -  '  --^-'—' 
ant's  negligence.    Affirmed. 


sons)  injuriea  received  by  him  k 
Ing  to  board  ao  electric  street  car.  The  facts 
Bumciently  appear  In  tbe  opinion.  A  ju^  in 
tbe  trial  court  returned  a  verdict  of  98.000  for 
plaintiff,  on  which  judgment  was  rendered, 
and  on  appeal  to  the  appellate  court  It  was  af- 
firmed. The  case  comes  to  this  court  oa  ap- 
peal from  tbe  Judgment  of  the  latter  court 

Matr*.  WlUlaat  H.  Bamwa,  Jobn  A. 
Peat,  and  John  B.  Bradr,  tea  appdlent: 

Negligence  may  become  a  question  of  law 
where  in  tl>e  facts  admitted  or  conclusively 
loored  there  is  no  reasooaUe  chance  of  differ- 
ent reasonable  minds  teacbing  different  oodcId- 
riouE.  It  may  also  become  a  question  of  lair 
if  a  single  msterial  fact  is  eoncludve^  '*-  -~~ 
or  unconiradtded,  the  existence  or  no 


ence  of  which  Is  coucluslTe  of  tbe  right  of  tfr 

WaboMll  R.  Co.  V.  Broom,,  109  Pt.  484. 
Tbe  "fact"  is  conclusively  sbown,  and  la 
"uooontiadlcted,"  that  Ihe  molorman  ndiher 
■aw  nor  knew  tbat  the  plaintiff  intended  to 


Kora— Tbe  above  ease  proeonti  tbe  Important 
Queatkm  whether  an  ehmtrlo  car  a  m  be  nlgiwifl 
with  boise  oan  or  with  ordlnarr railroad  oaisln 
respeot  ra  tbe  matter  of  nsBUffenoe  tn  oeUtnc  on 
or  off  while  It  a  m  motlOQ. 

For  tlM  law  as  U  gettlnB  on  or  off  ordlnaiy  iBlt- 
load  trolna  while  m  motion,  see  fioCs  to  Our  v.  Bel 
Btver  A  B.  B.  Odl  (CU.)  n  L.  B.  A.  M(. 
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nt  lUJHOlB 

board  tbe  tar.  snd  tbat  It  wu  sot  for  web 
KBBOD  t  hftt  tlie  tpecd  of  Ihe  nr  was  ilackeoed. 
If  u  rlHlmed  l?  plUalUT*  wltDesMa  it  wu  lo 
alackened. 

Id  order  to  ntike  ■  defendant  liable  for  an 
Injury,  where  the  plalDtlS  hat  alio  been  negli- 
gcDt  or  Id  fault,  It  ibould  appear  ibat  the 
proximate  cauae  of  the  lojorj  wai  tbeominlon 
of  Ihe  dtifendaDt,  after  becomiDg  aware  of  the 
danger  to  wblcb  ibe  plainiUI  was  eipoaed,  to 
uae  a  proper  denee  of  care  to  arold  iafury. 

ItaM  T.  UmnOat  A  Si.  J.  B.  Oo.  W  Ho.  47S. 

Tbe  fact*  cstaMialied  by  tbe  tjainUfTB  evl- 
deoce  do  not  ihow  ttaallbeplalDltff  atlbetlme 
of  the  accident  waa  in  tbe  exerdae  of  ordinary 
care. 

2at<M  V.  JVoRiTVMt.  leS  Mass.  546  (189lt);  JTot-U 
Ohitago  Street  B.  Co,  ▼.  William*.  140  III.  281. 

The  negligence  of  [he  plaintiff  was  the  more 
MOiimale  cauM  of  Ibis  iDJnrr. 

MiMovH  P.  R.  Co.  T.  Moviee,  S7  Fed.  Rep. 
981;  Hoimtt  t.  &u(A  P.  Ooait  B,  Oo.Vt  Cd. 
161. 

Where  a  peraop  ttta  or  has  the  meau  of 
iwfntc  that  upon  a  certain  courM  dancer  la 
imminent,  he  1b  charged  wfth  want  of  ordlnarT 
care  If  be  purauea  that  course  and  is  injurea, 
wbere  be  pursues  It  merely  for  iu  supposed 
adTinUgcs,  In  tbe  belief  that  he  will  be  at)le 
to  escape,  declluing  another  course  which  be 
aeea  and  knowa  tn  b«  entirely  ufe. 

Ohieoffo  AN.  W.a.Oe.y.  Bliu.  6  ni.  App. 
411;  Okttaao  *  A.  R,  Oo.  t.  JaeaU,  68  HI.  ITO; 
Tofaife,   W.A  W.  B.  Og.y.  Jona,  7Q  111.  811. 

Before  the  plaintllt  conid  recoTer,  the  proof 
should  show  (1)  that  the  derendant  was  negli- 

GDt  as  charged;  i2)  that  aueh  negligence  con- 
buted  to  plaintlfra  Injnnr;  (B)  that  plaintiff 
was  himself  ezerdsing  ordloary  care;  (4)  that 
all  these  matters  mast  be  proved  by  a  prepon- 
derance of  Ihe  evidence;  and  (B)  tbBt  unlesa  all 
were  so  proved  the  verdict  should  be  not  guilty. 

IMU«  T.  Superior  Bapid  Transit  R  Oo.SS 
Wis.  403. 

"Due  and  proper  care"  means  ordlnsry  care. 

Calumet  Iron  d  &  Go.  y.  Martin.  115111807. 

The  doctrine  of  comparative  negllKence  only 
bu  application  in  a  caao  where  a  plaintiff  haa 
exercised  ordlnsiy  care. 

lUfdo,  St.L.AK.a.R.  Co.  v.  CUtu,  IBS 
HI.  48;  Peoria  v.  Walktr,  47  HI.  App.  184; 
Valuta^  Iron  A  8.  Co.  v.  Martin,  ivprn;  Chi- 


OO  longer  the  law  of  tbis  court. 

Lanark  v.  Dovt/herbi.  163  III.  168  (1894). 
L  Metir:  Bnwt  4b  Hofltawtn  for  sppellee, 

PhiUipa.  J.,  delivered  the  opinion  of  tbe 


evidence,  to  find  for  tbe  defend  a  ot.  and  ibe_. 
fuBBl  of  tbe  court  to  give  a  like  Inslmclinn 
that,  asa  matter  of  law,  theplsintfff  bad  failed 
to  make  out  hi*  case,  wblcD  was  asked  at  ihe 
doae  of  the  argiimeut. 

It  ii  urged  that  tbe  evidence  of  plaintiff  did 
not  warrant  Ihe  Jury  In  finding  that  ibc  ' 
of  plainllfT  was  ibe  result  of  defrodaDt' 

SDce,  as  charged  Id  tbe  declaration,  and  slao 
U  tbe  evMence  of  plaintiff  esUUUhea  that 
81  L.  R.  A. 


of  these  matleis  are  ordlarfrily  question*  of 
fact,  (o  be  determined  In  the  trial  and  appellate 
courta.  As  this  court  has  frequently  beld,  Itia 
not  our  province  todelermlneorpasa  upon  sue  . 
quesilons,  further  than  lo  aaoertain  whether 
or  not  there  was,  at  the  doseof  plalntHTscaae. 
evidence  tending  to  prove  Uia  (acta  alleged  in 
the  declaration,  and  wbetba*.  at  tba  dose  of 
sll  Ibe  testimony,  wben  the  motion  to  instruct 
for  defendant  waa  refuaed,  the  evidence,  wltb 
All  the  Inferencea  which  tbe  Juty  can  JuBliflably 
draw  from  It,  wasinsufficienttorappirt  a  ver- 
dict for  plaintiff,  and  that  If  one  waa  relumed 
it  most  be  set  aaide.  Lak*  Shore  A  M.  S.  B. 
Oo.  T,  BUhnnU.  153  IlL  60.  80  L.  R.  A.  88; 
Wemma  Coal  Co.  v.  Hotmquitt,  153  111.  581; 
Pullman  PalaM  Oar  Co.  v.  Laadt,  143  111.  242, 
18  L.  a  A.  21B;  Pv.T^  T.  HaU,  184  III.  898; 
Chicago  A  S.W.  R.  Q>.  v.  Dvnltaty,  129  Dl- 
183;  Baridott  v.  International  BanJc.  110  IlL 
230;  SimMonrt.  OMeago  A  T.  R.  0».  110  111. 
840. 

Two  elements   alleged  in  tbe  dedaratlon. 


defendant  a*  charged,  and   that  ttie  plalotlff 

in  the  exercise  of  due  care  and  camion  tor 

)WD  safety.  It  la  not  the  province  o(  this 
court  lo  say  whether  these  fads  are  proved. 
Tbe  evidence  before  the  trlil  court  and  Jorr 
tended  lo  show  that  plaintiff,  on  August  10. 
1801,  was  on  Madison  street,  in  Chicago,  about 
two  blocks  east  of  Detplaines  avenoe.  He  waa 
nalkiDg  east  on  tbe  north  side  of  Hadiwtn 
■ireet,  intending  to  board  an  east-bound  car  on 
defendant's  line.  Wben  a  car  approached  and 
wsa  distant  ISO  or  200  fset,  plaintiff,  aiill  being 
on  Ihe  aidewalk  on  tbe  north  side  of  Uie  street. 
signaled  to.  tbe  motortnan  by  throwing  up  hia 
band.  He  then  proceeded  dluonally  In  tbe 
middle  of  the  street,  and  contlDued  walking 
eastwntdly  in  the  spaoe  between  tlie  two  street- 
car tracks.  Tbe  next  street  crossing  east  of 
blm  was  Thomas  streeL  He  continued  her 
Iween  the  two  tracks  some  26  feet  east  of  this 
crossing,  when  tbe  car  overlook  him.  Plain- 
tiff conteods  that  before  the  rar  reached  him 
be  bail  seen  tbe  motorroan  tun)  tbe  brake,  so 
that  when  be  attempted  lo  get  on,  tbe  car  bad 
slacked  down  lo  a  speed  oi  about  4  or  5  niltee 
an  hour.  He  was  Mill  on  tbe  left  hand  or  the 
north  side  of  tbe  track,  and  dedred  to  getoo 
the  front  platform.  As  Ibe  car  went  bv  be 
caugbl  the  band  rails  on  esch  side  of  tbe  rtout 
platform,  wben  be  taya  Ibe  speed  of  the  car 
was  Ruddenly  accelerated,  and  he  lost  his  hold, 
wag  diairged  some  40  feet  or  more,  and  thrown 
under  tbe  wbeela  and  his  lef  band  cnished  off. 
The  material  parts  of  plaiotliTs  testimony,  as 
above  set  forth,  were  corroboraled  by  two 
apectitors  who  witnessed  tbe  occurrence. — one 
from  tbe  street  and  the  other  Trom  an  adjoining 
yard  not  fur  distant.  Hanj  of  Uiese  facls  were 
ciiniradicied  by  the  molorniaD  and  four  pas- 
sengers on  the  front  platform,  who  testified 
Ibat  tbe  oar  was  running  at  a  speed  of  T  or  8 
milee  an  hour  when  It  leacbed  plaintiff,  and 
Ibat  Ibe  speed  bad  not  been  decreased  for  tbe 
reason  that  no  signal  was  seen,  and  that  tbe 
speed  wHsnotsccelerated.bnt.onlheooDtraiT, 
Ihe  current  waa  turned  oS  and  the  brake  ai^ 
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piled  •■  soon  u  pUIntlfl  attempted  to  get  on. 
It  VM  contended  and  testified  to  by  tbeM  wft- 
aenei  t)»t  plain  IfS  bad  his  back  turned  to  the 
■ear  wblle  walking,  end  ai  the  car  appniacbed 
and  OTertook  bim  be  attemptrd  to  calcb  It  wiib 
both  hand*;  tbat  the  motormao  at  once  at- 
tempted to  stop  tbe  car,  and  did  so  nlibln  a 
space  of  SB  or  40  feet  Some  paMeonrs  in  Uw 
e»r  also  tearifled  tbat  there  was  no  aecrene  tn 
■apeed  until  after  ilie  accident  oconrred. 

Id  the  diacusaion  of  tbe  qneatfaAi  a*  to 
whether  tbe  court  erred  tn  icfodng  to  inaimct 
tbe  Jorj  to  find  for  defendant,  onlv  tbe  facta 
aa  presented  and  ibown  by  plalntMrB  evidence 
win  IwcoDsldered. 

Tbe  aerions  resnlta  of  the  Injarj  to  plaln- 
-tUt  are  not  disputed.  He  was  a  cabinet 
makeiv  and  bia  eklll  as  such  depended  on  tbe 
uae  of  Irath  bl*  bands.  We  have  examined 
tbe  record  with  tbe  utmost  care  to  ascerialD  if 
tbU    ludgment    Is    b;    it    snstaltied.     Negll- 

rce  is  OTdlnsrIly  a  qaestion  of  fact  tot 
Jnry.  In  WabaihB.  Co.  t.  ftwcn.  152  Dl 
484,  thW  coart  said  (p.  488):  "Negligence  Is 
^Hdloaril^  a  qoeation  of  fact.  Where  tbe  evl- 
4lence  on  maicrtal  facta  b  conflicting,  or 
where,  on  undisputed  facts,  fair-minded  men 
■at  oidlnerj  IntelllgeDce  may  differ  as  to  the  in 


mitted  or  conclualTely  proved,  Ihere  is  no  tea- 
aonable  chance  of  different  reasonable  minda 
reacbtnt;  different  conclusions."    To  hold  that 
the  trial  court  should  have  given  tbe  general 
Instniction  as  asked,  tbls  court  muM  bold  tbat 
it  was  not  a  question  of  fact  as  to  whether 
not   plaintiff    was  gulltv  of  neirllgence    oc 
^butlnff  to  the  injurj,  but  tbsl  it  was  a  quee- 
tlou  of  law.  and  was  negligence  per  m  for  tbe 
plaintiff  to  attempt  to  board  tbe  car  in  ques- 
tion running  el  Uie  rale  of  speed  Bhown.     It 
it  was  a  Question  of  fact,  Uien  ft  was  properly 
«al>mltiea  by  the  trial  court  to  tbe  Jury. 
Thk  court  has  held  in  a  namber  of  cases 


irbQe  tbe  cars  are  In  motion.    IBinoit  0. 
Co.  V.  ImU.  U  lit.  SB8;  Ohio  A  M.  S.  Oo.  v. 
SIrailm,  78  III  88:  JUinoii  0.  S.  (Jo.  v.  Cham- 
hen.  71  III.  016;  lUiniH*  C.  B.  Ok 
«    Dl.    188;    Chieaso  A  A.  R.   Co.    v.   Ban- 
^oMi.  KS  IlL  610.  1}  Am.  Rep.  60. 

In  GAieago  AN.  W.  R.  Co.  v.  Beatt*,  BO  HI. 
«8a.  thU  court  said  (p.  SOSi;  "If  tt  Is  to  be  re- 
garded dangerons  for  a  passenger  to  get  off  a 
train  of  cars  In  motion,  tt  is  likewise  danger- 
«ua  to  get  on  a  train  when  In  motion.  It  a 
person  &  guilty  of  such  negligence  In  getting 
«ff  a  train  of  cars  In  motion  sa  will  preclude  a 
teooverv  for  an  Injury  received,  upoo  the 
principle  and  for  tbe  same  reason  a  perai 
Jured  In  getting  on  a  train  of  can  In  motion, 
and  in  consequence  thereof,  should  be  re- 
garded goDly  of  such  oegligenoe  as  will  pre- 
vent a  recovery."  The  cnniU  of  other  stues 
bave  adopted  Uia  saise  rale  tliat  It  Is  negU- 
«1L.R.A. 


gence  for  a  passenger  to  alight  from  a  movtog 
ti^n  of  cars  the  motive  power  of  which  is 

The  rule  as  applicable  to  ■team  railways  Is 
relaxed  when  applied  to  horse  cars  or  street 
railways.  Tvm  Bavia  A  I.  R.  Oo.  v.  Bnek, 
tW  lod.  84S,  49  Am.  Rep.  166;  Btoner  v.  Ams- 
tvlwaia  Oo.  9S  Ind.  S84,  4«  Am.  Bep.  764. 
Seach  on  OontrlbutaiyNegllgeDce  (g  BO),  aays: 
"It  Is  well  settled  that  tt  is  not  contributory 
ti^lMnoe  JMT  M  for  one  to  alight  from  or  to 
board  a  moving  street  car,  and  bare  again  we 
find  tbe  severity  of  the  rule  as  applicable  to 
steam  railways  esaeDtlally  relaxed.  Booth  on 
Street  Bsilwayg,  {^  8HB),  lays  down  the  same 
rule  in  the  following  langnajv:  "Although 
the  act  of  boardlnc  a  car  while  in  motion  li 
alwBVB  attended  wlUi  some  risks,  tbe  rules  ap- 
plIcaNe  to  persons  eoteritig  cars  operated  by 
steam  are  not  usually  applied  with  the  aame 
strictness  t«  street  railways  operated  b«  borse 
power.  It  Is  a  general  rale,  established  by 
numerous  decisions,  that  If  a  person,  who  baa 
the  free  nse  of  bis  fscnltles  and  limba,  has 
given  proper  notice  of  bis  desire  to  be  taken 
up.  and  the  speed  of  tbe  car  bas  been  slackened 
In  the  usual  msnoer,  ft  to  not  negligence  JWM 


drcumstances  tbe  quesUoa  of  his  coDtrlbnlory 
npglifence  Is  ordinarily  one  of  fact  for  tbe 
Jury.* 

Tbe  doctrine  la  ettablished  lo  nearly  nD  of 
the  states  wbere  tbe  question  has  arisen,  that 
ft  is  not  nepllgeDcepsrss  for  a  passenger  to 
board  or  alight  from  a  street  car  operated  by 
borse  power,  and  tbe  questton  of  contributoiy 
neglfgeoce  Is  one  of  tsot  for  the  }>iry.  Hi- 
Donough  V.  Metropolitan. R.  On.  187  Hast.  210; 
Efipendorf  v,  Brooklyn  Oiiy  A  K  B.  Oo.  W 
N.  Y.  195.  25  Am  Rep.  171;  Oaniard  ».  fleeA- 
ettor  City  A  B.  R.  Oo.  ta  Hun,  22;  MmriMM 
V.  Broadiray  A  8.  A.  R.  Co.  ISO  M.  T.  IH; 
ftopfa-s  Pom.  a.  Co.  V.  QTteA.  86  Md.  84; 
SoTih  Chieago  Street  R.  Co.  v.  WiUiamo.  140 
ni.  3T5.  In  tbe  case  of  BalOgaard  v.  St.  AiW 
City  R.  Co.  48  HiDD.  SS3.  where  tbe  motive 
P'lwer  of  the  car  was  a  cable,  tbe  same  rule  aa 
above  staled  was  held  also  to  be  applicable. 

In  Urge  and  populous  dtles,  where  can 
are  conaisnlly  receiving  and  discbargtug  pass- 
engers at  croaslnES,  it  is  a  wetlknown  fact 
thai  many  of  such  passengeis  board  cars 
and  alfght  therefrom  before  the  car  bas  come 
10  a  full  stop,  and  that  they  do  so  ususlly 
with  perfect  safety.  It  U  well-known,  also, 
that  sireet-car  companies  tacitly  fnvlte  many 
pBMengere  to  board  and  alight  from  tbeir  cars 
by  checking  up  to  a  slow  rate  of  spted,  and 
immediately  starting  up  at  a   Kreater  speed 


pasaenger  tbat  tf  he  attempted  to  get  on  or  off 
be  would  be  held  gailty  of  contributory  negU- 
It  would  also  be  a  great  fa ardsblp,  and 


unjust,  lo  lay  down  a  general  rale  tbat  a  pasa- 
enger attempting  lo  board  a  street  car  while 
in  motion  at  all  sbouM  be  held  In  contributory 
negligence.  Every  person  to  auppoeed  to 
know  that  tbe  boetdnig  of  a  moving  train  or 
car  to  attended  wttb  tbe  danger  of  a  mJnlep  or 


,.^lc 


CODRT. 


Oct., 


fin  ud  m  {>U  beride  «  moTliig  oar  U  liable  to 
bring  aome  part  of  Hn  body  or  limba  In  dsn- 
«r  of  being  cnuhed.  It  to  tbe  dotr  of  thoae 
Kaviug  control  and  maoamiaent  of  cars  de- 
stgned  for  traffic  on  the  pnblio  streets,  to  bring 
audi  cars  to  a  full  atop  at  sucb  plaoea  u  are 
convenient  and  necestary  for  the  purpose  of 
dischaTging  and  receiving  pasMngers,  and  it  is 
Qo  leas  the  duty  of  paasengers  fii  gettiog  on 
or  off  such  cars  to  observe  due  precaution  for 
their  own  tafetj.  We  cannot  say,  however, 
that  it  is  InconsisteDt  with  ordinary  care  and 
caution  foraperson  to  board  a  street  car  while 
Id  motion.  Whether  one  has  not  exercised 
due  care  or  cantioo  In  so  doing  is  lo  be  deter- 
mined l^  the  particular  dTCumstauces  In  each 
and  is  therefore  a  queatioo  of  fact  to  be 


been  h^ld  that  It  i«  not  negligence  per  se  for  a 
person  to  board  or  alight  from  a  street  car 
vrbile  in  motion,  have  reference  tn  a  great  de- 

Fee,  to  horse  cars.  Where  such  molive  power 
used  the  act  is  not  In  Itself  neglif^ence,  while 
Id  tbo  case  of  cars  propelled  b;  steam  the  act 
Is  beld  to  be  negligence.  Where  the  motive 
power  is  electricity,  aqueslion  not  eoiirelj  free 
from  difficulty  tapresenled.  The  modern  prog 
reas  of  methods  of  transportalion,  ibe  recent 
discoveries  of  the  possibility  of  electricity  as  a 
motive  power,  and  the  perfection  which  ii  has 
within  a  few  years  developed  and  attained, 
have  demonstrated  a  power  popular  as  a 
method  of  transit.  The  purposes  to  which 
a  power  of  Ihis  character  is  applied  miiat.  to 
some  extent,  be  conaldered.  £)eclricity  has 
now  in  a  great  measure  superseded  horse 
power.  The  same  style  of  cars,  and  often  the 
aamecara,  are  used,  the  same  streets  are  tra- 
versed, and  a  like  numtter  of  slops,  and  in  like 
places,  are  made  to  receive aad  deliver  paesen- 
gera.  Electricity  as  a  motive  power,  while 
stronger  and  more  powerful,  and  with  posst- 
bllltlea  of  a  greater  speed.  Is  at  the  same  time 
more  nearly  under  the  control  of  the  person  in 
charge  than  horse  power.  The  strict  rule  in 
force  regarding  (he  negligence  of  a  person 
alighting  from  or  boarding  an  ordiuary  train  of 
steam  cars  bad  for  it  many  good  and  sufflcient 
reasons  wblcb  are  not  applicable  to  the  electric 
car  as  In  general  use.  In  tbe  latter  case,  stops 
Mre  frequent  and  opportunity  for  great  speed 
Is  not  presented;  atepe  for  passengers  are  near 
the  ground,  and  the  chaaces  of  a  mlaslep  or 
fall  are  not  so  great  as  in  steam  cars  as  coo- 
stTQcled;  streets  on  sucb  lines  are  generally 
paved,  and  in  that  respect  passengeis  may  as 
safely  depart  from  or  board  such  can  In 
one  place  as  another,  whereas  In  tbe  case  of 
steam  cara  platforms  are  generally  provided. 
While  in  electric  cars  tbe  possibilities  of  speed 
are  greater  than  In  tbe  case  of  borsecars,  yet 
the  general  operation  and  management  of  such 
cars  BO  nearly  approach  thoee  of  horse  cars 
tbal  It  must  be  held  that  the  same  rule  of  law 
wbicb  In  the  cases  cited  and  a  long  line'  of 
other  csaes  holds  that  it  is  not  negligence |wr  le 
to  board  or  depart  from  such  cars  while  in  mo- 
tion Is  also  applicable  to  dectric  cars. 

It  follows,  therefore,  from  this  appllcntlOD 
of  the  rule,  that  In  the  case  at  bar  It  waasolely 
a  queatloD  of  f act  aa  to  whether  or  not  there 
was  negligence  In  tbe  acts  of  the  defendant  at 
contributory  negUgence  on  the  part  of  tbe, 
81   T,.  R.  A 


platnilfl.  There  wasavidence  tending  to  prove 
tbe  facta  alleeed  in  tbe  deelaraiton,  ud  tt  was 
not  error  tn  toe  trlaJ  court  to  refute  the  gen 
eral  instruction  asked.  It  wat  proper  for  tbe 
court  to  submit  tbe  question  lo  the  jory. 

It  is  also  urged  as  error  that  tbe  trial  court 
refused  certain  Instmctloni  which  should  have 
been  given,  and  modifled  certain  other  instruc- 
tions which  should  have  been  given  to  the  Jury 
as  asked,  and  that  sucb  modiScation  was  error. 
Sixteen  instructions  were  asked  on  behalf  of 
tbe  defendant  below,  nine  of  which  were 
given.  Too  much  space  would  be  occupied  Id 
coDsideriog  in  detail  the  objections  lo  tbe  io- 
strucllons  refused  and  modified.  We  find, 
upon  examloatlon,  ibat  tbe  fi Fib  instruction,  lo 
which  B  modification  was  made  bv  tbe  court 
Instructing  the  Jury  on  the  doctrfoe  of  com- 
parative nesligeoce,  should  not  have  been  so 
modified,  Tlie  doctrine  of  comparative  negli- 
gence la  no  longer  the  law  in  this  state,  /.an- 
ark  V.  Doughtfty.  ISS  HI.  168;  Fmntylvania 
Coal  Go.  V.  Kells.  166  Rl  9.  It  appears, 
however,  that  In  the  12th  Instruction  asked 
by  defendant  bdow.  and  given  by  the  court, 
the  Jury  were  instructed,  in  substance,  tbe 
same  as  by  tbe  Cth  instiuciton  after  its 
modification  by  the  court.  In  tbe  12th  in- 
struction referred  lo.  tbe  jory  were  told  that  if 
tbey  believed,  from  the  evidence,  Ibat  both  the 
plaintiff  and  motorman  were  guilty  of  negli- 
gence conlribullDg  to  the  injury,  tber  staould 
Itnd  their  verdict  against  the  plaintiff,  uuless 
they  believed  that  tbeplalntiETs  negligence  was 
slight  and  that  of  the  motorman  was  gross  in 
comparison.  While  It  was  not  proper  for  the 
court  to  make  the  modiflcalloo  of  tbe  Sth  in- 
BtructioD.  appellant  is  not  now  In  a  position  to 
complain  of  such  modification,  from  tbe  fact 
that  it,  by  tbe  IStb  instruction,  asked  the  court 
to  instruct  tbe  Jury  tbal  such  was  tbe  law. 
Tbe  nine  inatrucllons  given  by  the  court  to  tbe 
Jury  for  appcllani.  fully  covered  the  law  and  tbe 
facts  In  tbe  case.  There  Is  no  reversible  error 
in  tbe  refusal  or  moil  Ifi  cation  of  in  struct  iocs. 

It  is  strongly  urged  by  appellant  tbal  cerialn 
remarks  of  counsel  for  appellee  on  the  trial  of 
this  case  were  sucb  as  should  cause  a  reversal 
of  this  Judemeni.  We  bave  examined  tbe  r«c-' 
ord  very  carefully,  and  while  we  find  the  re- 
marks and  acta  of  counsel  which  are  objected 
to,  were  not  of  the  character  a  trial  court 
should  permit,  we  are  not  ^)repared  to  look  at 
them  with  tbe  degree  of  senousness  that  coun- 
sel for  appellant  urge  in  their  brief.  We  bave 
frequently  said  Ibat  it  is  ibe  duty  of  the  trial 
court  to  control  counsel.  In  the  conduct  of  a 
trial  and  in  tbearfument  of  acase,  witbin  rea- 
sonable bounds  It  is  not  always  posaildeto 
bring  before  this  court  tbe  expression  of  coun- 
sel In  making  objectionable  remarks,  and  tbe 
acta  of  counsel  In  connection  therewith,  so  that 
what  migbc  In  the  trial  court  be  extremely  Im- 
proper Is  not  presented  to  us  with  tbe  saoM 
force.  We  are  not-  able  to  see,  after  having 
carefully  examined  this  record,  that  tbe  le 
marks  aud  conduct  of  counsel  for  appellee 
were  sucb  as  in  themselves  should  call  for  a 
reversal  of  this  judgment. 

Finding  no  error  of  law  In  this  record,  A* 
juagmmt  of  Oi*  ApptUaU  Gawrt  far  til*  Fint 
DMrietit  (thinned. 

Rdieariug  denied. 
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Id  will  DotdatMt  tbe  tisbt  or  tbe  ben  sum- 
WhBTetlio^ttpertrMMaDCUtecnitloiinDder 


Bo^ma  A  B.  Haxdwasb  Oo.  t.  Clkivlamd  ButLoixa  Co.  SU  ' 

MISSOURI  8UPRXHB  COURT  (In  Buu^. 

L.  ed.  164;  l^j^  T.  Cbrryt,  «1  U.  S.  90  How. 
568,  16  L.  ed.  1028;  TimleMr.  LaevUhr,  68  U. 
B.  81  Wall.  »6,  a3L.ed.SSa;  F^apl^t  Bank 
T.  Wintlete.  102  U.  a  25S,  96  L.  ed.  101 :  OmS 
V.  &man.  111  U.  S.  176,  28  L.  «d.  890. 

ThuBctfoD,  belDgODamechuilc'elfeDutider 
the  Mlasouri  atatate,  wai  a  quaal  procvedlDg  in 

BotutU  T.  Otii,  60  n.  S.  S  How.  880,  18  L. 
ed.  101;  Ooeper  r.  Seynoidt,  77  U.  S.  10  Wall. 
308.  19  L.  ed.  881;  Gordon  v.  Tom^,  15  N.  J. 
Eq.  113,  83  Am.  Dec.  378;  Eeidritter  m.  Bliia 
AdM  Oa  Cloth  Co..  and  CoU  t.  Oil-  WeU  Supply 

Substituted  process  Id  actioDS  e.'iasl  in  rem. 
caD  only  be  tustained  wben.  In  ibe  flnt  in 
Blaoce,  BOme  act  is  done  whicb  gives  tbe  court 
dominion  over  tbe  property;  that  Is,  bj  actual 
posKseion.  or  a  lecorded  lerj  tbst  aives  con- 
Blnictive  notice  to  tbe  world  o(  aucb  dominiua. 

^nnoyer  t.  S^,  Wf  U.  S.  714. 34  L.  ed.  665; 
Frttman  t.  Aldtrion,  119  U.  S.  187,  30  L.  ed. 
878:  Cooper  v.  Beyvo^,  twpra:  The  Bio  Oraidt 
T.  Otii  {-The  mo  Qrana^'),  90  U.  R  28  Wall. 
456,  33  L.  ed.  158;  Colt  v.  OunningAam.  133 
U.  a.  lie,  SS  L.  «d.  &48;  Amdt  v.  Uriggi,  181 
U.  8.  816,  88  L.  ed.  918. 

Aa  between  courts  of  concunent  and  co- 
ordinate jurisdiction  the  court  that  flrat  ob- 
taioB  jurisdlciion  of  tbe  controveray ,  or  of  tbe 
property  in  dispute,  must  be  allowed  to  dis* 
pose  of  It  without  interference  or  lalerruptlon 
troiD  *  CO  ordinate  court. 

United  aiatet,  Bigg*,  v.  Johnion  Counlv 
Super*.  73  U.  B.  6  Wall.  196.  18  L.  ed.  778; 
Central  Tm^  Oo.  t.  Soua  AUnntie  *  0.  B. 
Co.  87  Fed.  Rep.  8;  Sharon  v.  Terry,  36  Fed. 
Bep.  387;  Wiekham  v.  Hull.  60  Fed.  Rep.  S36: 
Maek  t.  Winiloa.  59  Fed.  Rep.  816,  16  U.  S. 
App,  603;  Jfettnfr  v.  OraAam,  57  Mo.  410; 
Patterton  v.  Btephenmu.  77  Mo.  332. 

If  a  court  once  Hcquires  jurisdiction  in  ran 
or  quasi  in  rem,  it  has  a  jurisdiction  to  pro. 
ceed,  not  only  to  judgment,  but  to  sale  under 
Bnal  process,  and  give  the  party  lltiganls  enti- 
tled thereto  the  proper  and  appropriate  fruits 
of  such  litigation. 

United  State*.  Riggt.  v.  Johnion  Count]/ 
Supers.  78  U.8.  6  Wall.  187, 18 L.ed. 778;  Gate* 
t.  Bueki,  53  Fed.  Hep.  961,  13  U.  6.  App  60; 
Labelle  Vminlf  Qmri.  v.  United  8taie».  Movl- 
bm,  113  U.  8.  317,  38  L,  ed,  606;  Bama  v. 
Corbin.  113  U.  B.  37, 36  L.  ed.  636;  Bo»enbaum 
T.  Bauer.  120  U.  8.  460.  30  L.  ed.  748. 

By  sectloo  730  of  the  Revised  Statutes  of 
tbe  Uniied  SUtes,  the  United  Suies  courts  are 
prohibited  from  granting  any  fnjunctioD  to 
stay  "proceedings  in  tbe  state  courts,  whicb 
had  flnt  acquired  jurisdiction." 

Texat  &  P.  R.  Co.  v.  Kuteman,  64  Ppd. 
Rep.  617,  18  U.  3.  App.  9B;  Dltigi  t.  Woleott, 
6  U.  8.  4  Crancb.  179,  2  L.  ed.  687;  Peck  v. 
Jmne**,  46  U.  B.  7  How.  630,  12  L.  ed.  6  44; 
Dial  V.  Reynold*.  96  U  B.  840,  21  L.  ed  614; 
Fareher  7.  Cuddy  {"The  Mamif').  110  U.  8. 
712.  26  L.  ed.  818:  DiSon  v.  Eanta*  Oily  B. 
B.  R.  00.48  Fed.  Rep.  lOB;  fUk  v.  Union  P. 
B.  Oo.  10  Blatcbf.  630:  Whitney  t.  Wilder.  64 
Fed.  Rep.  661;  Ohieago  TruMt  A  8av,  Bank  t. 
BentE.  69  Fed.  Rep.  646. 

It  tbe  court  fiauliig  the  p 


S.  A  sherUTaHUwflwfSBC^orpropartr 
worUifk«m  9«O.OOOto  (60.000.  under  a 
iluaui  Iptlon  BO  mfekadtaiB  tliat  tbe  aherjff  did  not 
kDow  wbat  property  In  was  ■elUnc.  on  sooount 
ol  which  he  tailed  to  give  noUoe  aocorcllns  to  his 
aMtam  to  nMinffaiees,  loc^her  with  the  faot 
thattbey  bad  paid  off  oroompromlsed  other  Dens 
OD  tite  pnpertr  and  supposed  that  all  were  ttins 
■attaOed,  majbesetsdde  oh  tbe  ippDoetKin  of 
■ueli  nortgaxeea.  altliouitb  the  owner  of  tlie  tee 
of  Ute  property,  wbo  Is  Insolvent,  doea  not  com- 
pbdD. 

(Barman,  J.,  MtmH*.} 

(VebmaiT  G.  IBQU 

APFEIAL  by  plaintiffs  from  a  Judgment  of 
the  Circuit  Court  for  Greene  County  set- 
ting aside  a  sale  to  enforce  a  mechanic's  lien 
tipon  motion  of  respoodenta,  mortgagees  of  the 
pmierty.    A^irmed. 

Tbe  iacU  are  stated  Id  tbe  opinions. 


refers  to  the  conflict  of  jurisdictions  of 
of  co-ordinate  jurisdiction,  which  Is,  that 
whichever  court  first  acquired  jurUdictioo  over 
Uie  property  in  question— by  either  taking 
■ctual  and  physical  possession  of  the  properly 
tbrough  its  arm  (Its  receiver),  or  constructive 
poaxession  by  a  proceeding  in  rem.  or  a  quasi 
proceeding  in  rem,  such  as  attach uients,  me- 
chanics' liens,  action  to  foreclose  morteages  or 
establish  other  liens,  such  court  dravrs  such 
jwoperty  to  it  for  tbe  purpose  of  such  jurisdic- 
tion and  excludGS  it  from  tbe  jurfsdiclion  of 
■ny  otber  co-ordinate  court  as  completely  and 
H  fully  as  if  such  property  wss  beyond  tbe 
territorial  Jurisdiction  of  such  court 

HeidrifterY.  Elizabelh  Oil  Cloth  Co.  113  U.  S. 
a»*.  28  L.  ed.  729:  Mbck  v.  ffinstow,  69  Fed. 
Hep.  816,  16  U.  8.  App.  603;  Gtteet.  Bueki, 
58  Fed.  Rep.  961, 13  U.  8.  App.  69;  Ony^ontv. 
Ft  Waynt.  M.AO.B-Co.a  Biss.  2S8;  Moran 
w.  Sturgu.  164  U.  8.  366, 88  L.  ed.  961 ;  Cole  t. 
Oil-  Wdl  Supply  Co.  67  Fed.  Rep.  534;  Seiliel  «. 
Simaon,  69  Mo.  256;  Peale  v.  PAippi,  66  U.  8. 
14  How.  866,  14  L.  ed.  469;  Bagan  v.  £tieM, 
86  tJ.  S.  10  Fet  400,  9  L.  ed.  470;  WiHiam*  v. 
Benediet.  4aU.B.S  How.  107,  12  L.  ed.  1007; 
PuBiam  T.  Oibonu,  68  U.  8.  17  How.  471, 16 


Rots.— ^I%e  sbove  case  reprtaenta  an  Interesting 
phase  of  the  subject  of  ezoluslve  laiisdictlon  In 
ease  of  reeelversblpe.  As  to  itenenl  questloii.  see 
Ksta  to  R»  BotaarlK'a  Stesm  Tow-Boat  Co.  (S.  T.) 
llIi,ILA.niL 
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oBbxfn  bandi,  and  Id  tbe  euculhw  of  tucb 
proccM  be  kept  hlmHlf  within  Um  mandalMT 
duM  of  tbB  procMt,  then  auch  writ  or  proo- 
Ml  U  B  complelA  proteclioo  to  Um,  not  odIt 
tn  the  court  wblch  iaeued  it,  bat  in  alt  oUter 

Biu*  r.  OeOaA,  70  U.  B.  3  Wall.  840,  IB  L. 
ed.  260;  CaniUT  r.  Lone,  104  U.  B.  228.  M  L. 
ed.  728:  CnwU  t.  Hegman,  111  U.  S.  178,  28 
L.  ad.  890:  Moratk  t.  Stvrgtt,  IH  U.  8.  EM, 
88  L.  ed.  081. 

Id  an  action  to  totone  a  mechanlc^i  lien, 
JnriMllction  havliig  once  attached  will  not  be 
devested  bj  proceediogt  in  bankniplc;  Inatl- 
toted  aubaequent  thereto,  and  execution  can  be 
aaed  out  to  auch  action  w  commeDoed  Id  tbe 
stale  court,  and  Ibe  property  Mid,  without 
flrn  procoriDK  leave  from  the  Federal  court, 
and  nich  a  sate  wUl  paaa  a  valid  title. 

BeOd  V.  aimeen.  62  Ho.  aU;  FUhtr  v.  LeaU, 
W  Mo.  889. 


daUv  and  White  «  lKeC*mmon,  For  re- 

apoodeDta: 

A  trial  court  baa  complete  cc»trol  over  ita 
owo  procen,  and  can  set  aside  an  execution 
sale  on  motion  at  or  before  the  return  term  of 
tbe  writ. 

BoUhovr  T.  JTsM-,  BO  Ho.  434;  Amtriean 
Win*  <M.  T.  aohoUn-,  8fi  Ho.  4««:  8t.  LouU  t. 
Brvokt,  107  Ho.  880;  MeEee  t.  Logan.  89  Ha 
SM:  BxparttJama  S  Ray,  S>  Ho.  S80. 

Wbere  eroM  inadequacf  of  price  is  coupled 
with  acddenls,  mlslakrs.  or  misepprehenston 
caused  hj  a  purchaser  or  otbers  Interested  in  a 
sale  or  by  the  officer's  conduct,  the  court  will 
set  aside  tbe  sale. 

CoU  Omnty  r.  MadOen.  »1  Ho.  Old;  WaUert 
T.  Etrmann,  M  Ho.  S20;  Uanmbnl  A  St.  J. 
S.  a>.  Y.  Bnrni,  48  Ho.  S84:  BouUin  t. 
Jluart.  68  Ho.  880;  Snoop  v.  EeUei/,131  Ho. 
648;  Coib  T.  Dag,  106  Ho.  800;  MeSee  v.  Lo- 
gan. SS  Ho.  S24. 

Tbe  preanmptlons  are  all  io  taxor  of  the 
correctness  of  tbe  fiodloK  of  the  court  below, 
who  liad  tbe  witnesses  before  bim  and  was 
belter  sble  to  determine  all  Ibe  facts. 

Waddell  V.  Wiiliamt.  60  Mo.  216;  State. 
Eeid.  V.  Orifflth.  68  Ho.  546;  EiaemtUtT  v. 
Evmp,  61  Ho.  344. 

The  property  was  at  the  time  of  tbe  levy 
and  sale  under  the  execnllon  in  tbe  posseasioD 
of  the  Federal  court  Ihrougb  its  receiver,  and 
the  burden  devolved  upon  dfrendaDts  In  tbe 
motion  to  show,  even  upon  their  owa  Ibeorj 
of  tbe  case,  that  the  lev;  and  sale  were  under 
and  by  virtue  of  proceedings  In  wbicb  a  court 
of  co-ordinate  Jurisdiction  with  tbe  Federal 
ootirt  bad  flist  assumed  Jurisdiction  of  the 
property  Itself.  Tbia  necessitates  tbe  proof  of 
a  valid  Judgment  upon  wbicb  to  rest  toe  lev; 

SlQce  tbe  proceedings  were  before  a  Justice 
of  the  peace  in  a  stalutor;  proceeding  to  en- 
force a  mecbantc's  lien,  no  preiamptloDS  wUl 
be  Indulged  in  favor  of  bis  JurisdictloD. 

BwiJig  r.  Zlonnt^.  SO  Ho.  App.  6;  Oerri- 

gan  r.  Morn*.  48  He.  App.  456;  mate  t.  Mett- 

'  MP,  16  Ha  60;  MeChon  v.  BeattU,  46  Ho.  801: 

OAland  t.  .%  LovU  S  8.  F.  A.  Cb.  89  Ho. 

180i  ainitorwK  r.  FUming,  87  Ho.  App.  506; 

n  L.a  A. 


MeSUteyt.  Wandtrit/,  26  Ho.  App.  681;  BK 
V.  St.  Louie  CrtAB.Oo.VS  Ho.  lOB;  Brmi' 
tnlmrger  v.  htkd*y,  78  Ho.  666;  Lec«ut«VT  t, 
Petert.  67  Ho.  App.  440;  AaAy  t.  CMk,  S 
Ha  App.B6S. 

The  evidenoe  failed  to  ibow  the  Jmtlee  at 
tbe  peace  had  Jnriadictloa,  becatue  there  waa 
DO  showing  of  a  proper  aervioe  on  the  partfaa 
to  the  contract  under  which  work  waa  dona. 

Wibbinff  V.  FMttn,  K  Ho.  688:  Wteeett  ▼. 
BrtdKiU,  40  Ha  146;  Steinmann  ▼.  Slrtmplg, 
90  Ho.  App.  483;  Johiuan- neater  Lmmbtr  Cb. 
T.  Behvier.  40  Ho.  App.  00. 

The  leVT  upon  and  sale  of  the  proper^ 
wblle  in  tbe  possession  of  tbe  Federal  court 
made  sucb  le^  and  sale  void. 

WiiaaU  v.  Bampion,  BS  U.  a  14  How.  S3, 
14  L.  ed.  882;  EUu  v.  Tenon  lee  L.  AW.  Oo. 
86  Tex.  100:  WaUing  t.  MiOer.  108  N.  T.  ITS; 
ffarrtson  v.  Waterienv  (Tei.)  27  8.  W.  llOj 
Sebiaeon  t.  AOantie  A  0.  W.  B.  Oo.  M  P^ 
160;  Bndy  v.  Johneim,  75  Hd.  445,  SO  L.  R 

A.  787;   WatkerT.  FUnt,  3  HcCratj-,  841. 
Tbe  Jurisdiction  of  tbe  Justice  of  tbe  peace 

In  tbe  suit  brougbt  before  him  for  the  enforca 
mentof  a  mechanic's  lien  in  no  wise  prevented 
the  Federal  coort  from  eotertalning  Jurisdlc 
tlon  of  a  suit  for  tbe  torecloaure  of  a  mort- 
gage upon  the  prcmlBes,  and  from  tbe  appoint 
mcDt  of  a  receiver  in  that  caae  to  take  pOMSt- 
don  of  tbe  property. 

Wamer  v.  Attanta  A  R.  Mr  Utu  B.  Go.  t 
Woods,  C.  0.  400;  Moran  v.  Stvrget,  IH  IT. 

B.  806,  88  L.  ed.  088;  Hetdritter  v.  EtitabtOt 
Oa  Cleth  Oo.  112  U.  B.  294,  28  L.  ed.  7S): 
Bvek  V.  CUBotA,  TO  U.  S.  8  Wall.  848,  18  )^ 
ed260. 


_  J.,  delivered  the  opinion  of  taa 
court; 

This  caae  was  traosferred  to  the  court  hi 
banc,  after  an  opinion  reversing  tbe  Judgment 
had  been  rendered.  We  adnpt  tbe  statement 
of  facts  tberein  made,  as  wellalso  as  the  first 
paragraph  of  tbe  oplnioD  by  our  learned 
Bro'ner  Barclay.    They  are  as  follows: 

"Tbe  questions  to  be  determined  oo  this  ap. 
peal  aroae  upon  a  motion  in  tbe  circuit  coiot 
to  set  aside  a  sheriff's  sale,  wbicb  tnolion  tbe 
court  sustained.  Tbe  plainttHs  appealed,  after 
baviog  taken  proper  steps  to  give  tbe  trial 
oonn  opportunity  to  review  Ita  ruling,  and 
saving  tbe  evidence  and  all  exceptions.  In  ibe 
usual  way.  Tbe  orfginal  cause  Id  which  tba 
motion  appears  is  eatlUed:  'W.  C.  Rogeta 
and  A.  A.  Baldwin,  Oomposing  tbe  Eirm  of 
Roeera  &  Baldwin  Hardware  Co.,  Plaintifls, 
V.  The  Cleveland  Building  Co..  A.  B.  Craw- 
ford, Jobo  D.  Porier,  Beth  Tuttle.  Hsrion 
Davis,  W.  H.  Eeyser,  Owner*,  aod  Jarris- 
ConkUogHortgage  Trust  Co..  Hortgagees,  and 
Samuel  H.  Jarvls.  Trustee,  W.  W.  Baldwin, 
MottaaEee,  B.  V.  Haasev,  Trustee,  Defend- 
aoVs.  Stated  first  In  the  sboriesl  form  tbe  case 
is  this:  PlaintiBsobiaiDedaJudgmeotagainat 
the  ownen  of  Ibe  Baldwin  theater  or  opera 
house  iHOperty  for  a  small  amount,  and  of 
lien  against  tbe  proper^  nnder  tbe  mechanic's 
Hen  law.  A  special  execution  issued  on  that 
Judgment,  and  the  property  was  sold  by  tiia 
sheriff.  Hr.  UcAfee  became  the  purcbaser, 
as  trostee,  on  bebalf  of  tbe  plaintifls  and  other 
botdMi  of  llcDB  against  the  building  for  work 
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mod  material*  fumlahed  towuda  iu  conitnic- ' 
Uon.  Before  tbe  vale,  but  arier  tbe  jud^meat 
of  Ueo.  JudgePbi)lps.a;cltaml>era.  asjiidgeof 
tbe  Uoiied  States  circuit  courl  lor  the  weetcra 
district  of  Hlaaouri.  appoinied  a  receiver  of  the 
theaterpropeTtT,  Id  iSe  suit  of  Lubbock etaL. 
plalDtifb,  T.  Marion  DarU,  Elleo  DaTl%  and 
A.  B.  Crawfoid,  defendants,   to  foreclose 


10  be  a  barrier  to  the  ezecutloo  of  tlie  mecban- 
itft  Ken  itidrmeDt,  peodltig  the  recelverablp. 
Tbe  plaintUu  in  this  caae  are  Dot  named  as 
partiea  to  the  proceed!  og  in  the  Fedeni  conrt. 
After  tbe  sale  nnder  tbe  executioo  on  tbe  me- 
chaoi^B  Iteo  judgment,  the  Jarris  ConkllDK 
Hottsace  Trnst  Companj  and  Samuel  S. 
JuTU  fikd  In  tbft  stale  conrt  tbe  motion  nhicb 
U  the  bMi*  of  Ihla  appeal.  The  principal 
grounds  of  the  motion  are  that  tbe  sale  waa 
an  inrerferenoe  with  tbe  receivership  of  tbe 
propen;  establlabed  b^  tbe  Federal  court,  sod 
waa  hence  Told.  There  are  other  reasoDi  as- 
algned  io  the  motion  wbicb  will  be  mentioned 
farther  nn, 

"I^MsinK  now  to  some  of  tbe  necessary  par- 
tlcalara  of  tbe  case,  it  will  be  convenient  (o 
keepthe  following  dales  in  flew:    September 


BITS  lien  accouni;  narcn  o,  lows,  ciose  oi  uen 
account;  Hav  1,  IWS,  notice  ot  lien;  Hay  81, 
1883,  Iteo  Sled  hi  tbe  circnlt  clerk's  office; 
August  IT,  1899.  plalntlfla'  mechanic's  lien 
•□it  begun;  Beptember  20,  1803,  Judnnent  in 
mecbanlc's  Hen  suit  for  $97.88.  and  of  lien; 
March  18,  IBDS,  transcript  of  the  judgment 
filed  in  circuit  clef's  office:  March  16,  IHM, 
petition  for  Tecelver  in  Federal  court;  March 
IT,  18M,  recelrer  appointed  by  Judge  Phlltps; 
March  lO,  18M,  receiver  took  possession  of 
the  property;  October  1884,  special  execu- 
tion inued  from  circuit  court  on  mechBulc'e 
lien  Judgment,  returnable  to  January  term, 
189S:  November  2S,  1804,  sale  on  spedal  ei- 
ecDtfon,  propeity  bought  by  Mr.  McAfee; 
December  IS,  1804,  sheriif's  deed  recorded; 
January  14,  1895.  motion  filed  to  set  a»ide 
sale;  January  28,  189G.  motion  sustaloed,  sale 
■et  aside.  Atbougb  tbe  mortgage  first  above 
mentioned  ostensibly  antedates  the  opening  of 
the  lien  account,  it  seems  that  the  bonds  (for 
$40,000)  secured  by  it  were  placed  later. 
When  that  morigsjie  waa  recorded  does  not 
appear.  The  InveBllgation  of  Ibe  facts  in  re- 
gard to  (hat  instrumeat  was  cut  short  at  tbe 
Bearing  by  an  admiialon  by  one  of  the  attor- 
neys for  the  motion,  who  conceded  that  the 
'lien  p4rt'  of  the  judgment  (under  which  tbe 
sale  took  place)  was  a  prior  lieu, 

'The  proceeding  to  enforce  plslntifls'  me- 
chanic's lien  was  Degun  before  a  local  justice 
of  tbe  peace,  after  tbe  filing  of  tbe  lien  in  tbe 
drcuit  clerk's  office,  according  to  law.  Rev. 
BtsL  1880,  g  6161.  Tbe  defendants  in  that 
orisinal  cause  wen  the  partlea  named  as  such 
at  the  outset  of  this  opinion.  The  moving 
parties  in  the  present  motion  are  the  trust  com- 
Moy  and  the  trustee,  Mr.  Jarvis,  both  de- 
fendants in  that  case.  Five  of  the  defendants 
wer«petaonally  served;  tbe  otbersdnclndlngtbe 
trnst  company  and  Mr.  Jarvfs)  were  ultimalaly 
31  T,.  R.  A. 


lice's  judsmeot  refers  to  the  mortgage  or  deed 
ot  trust  In  wbicb  Mt.  Jarvis  •rns  trustee  for 
the  Jarvis  Conkling  Trual  CompHuy,  and  finds 
plalotiffs'  deiua'^d  (for  the  amouui  uf  Judg. 
meot  rendered  sgaiast  tbe  owners)  in  be  para- 
mount to  the  mortgage,  and  adjudges  that  Itll 
a  lien  on  tbe  properiy  described,  Including  the 
estate  orlntertel  of  thcae  defendants.  A  tran- 
script of  that  judgment  was  duly  filed  In  the 
dronlt  clerk's  ofllce,  and  tbe  execution  sale 
now  In  question  took  place  upon  proceaa  ts- 
auod  for  the  drcnit  court  upon  that  judgment. 
No  appeal  from  tbe  latter  was  ever  taken,  and 
tbejudgment  became  final  in  due  lime. 

11m  order  made  by  Jndge  Philtpe  in  the 
foreclosure  suit  ts  quite  long,  and  need  not  be 
fully  recited  now.  It*  Mbstance  is  that,  npon 
a  hearing  before  the  Judge  at  chambers,  Hr. 
Jewell  wa*  appointed  receiver  tor  tbe  TJultM) 
States  circuit  court  for  the  westeni  district  el 
Missouri,  and  directed  to  take  Immediate  poa- 
svBsiaQ  of  the  property  (which  was  described), 
and  to  'carry  on  the  business  connected  with 
said  opera  bouse,  and  carry  out  contracts  al- 
ready made  t^  the  respondent  A  B.  Crawford 
in  connecliOD  with  add  operahoase  business 
and  the  procurement  of  amurement  enterpriaea 
therefor,  to  make  new  contracla  in  that  ro- 
ped,' etc  The  usual  directions  in  rward  to 
fuDda  and  accounts  were  Included.  The  re- 
ceiver was  authorised,  among  other  things,  to 
pay  'any  sums  necessary  for  the  payment  ot 
taxes,  or  which  from  time  to  time  may  be  re- 
quired to  save  from  sale  or  sacrifice  tbe  said 
real  property.'  The  order  further  declared 
'that  the  respondent  A  B.  Crawford,  hfi 
afccnii,  employees,  and  all  other  persons, 
whether  claiming  through  or  under  him,  or 
otherwise,  are  hereby  enjoined  and  Testralned 
from  attaching,  selziog.  levying  upon,  or  other- 
wise taking  or  Interfering  with  any  of  tbe 
property  aboved  described,  or  with  tbe  said  re- 
ceiver In  his  possession,  control,  and  manage- 
ment of  the  said  property. 

"Other  facts  will  be  stated  in  tbe  course  of 
the  opinion,  in  connection  with  some  subordi- 
nate piilota  on  which  tbey  bear. 

"1.  The  chief  issue  concerna  tbe  relation  of 
the  original  lien  case  to  the  recdveisbip  in  (he 
Federal  court.  It  will  been  seen  that,  by  the 
terms  of  the  order  appointing  the  receiver,  "all 
persons,'  whrlher  claiming  through  the  de- 
fendant Crawford  'or  otherwise,  were  en- 
Joined  From  "attaching,  seizlnK,  levying  upon, 
or  otherwise  taking  or  interfering  with  any  of 
Ibe  property.'  etc.  liiis  language  might  reach 
the  proceedings  under  thellen  execution  in  the 
slate  court  against  this  property.  But  if  the 
property,  at  the  time  that  order  was  made,  bad 
been  already  subjected  to  the  Judicial  control  of 
the  state  courts,  which  had  not  yet  concluded 
tbeir  action  upon  the  propertv,  then  tbe  Fed- 
eral order  mlgbt  be  disregarded  bj  'all  person^ 
(not  partlea  to  the  foreclosure  suit,  at  least) 
who  were  entitled  to  demand  the  exercise  of 
tbestatecouri'sjurlsdlction  upon  said  property. 
The  question  Is  whether  or  not  the  mechanics 
lien  proceedings  subjected  the  theater  propertr 
to  tbe  judicial  power  of  the  state  courts  untfi 
that  JnrWictlon  was  exhausted,  so  that  no 
other  conrt  might  meanwhile  remove  tbe  prop- 
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ertj  from  tbc  (yntrol  oecesurj  to  make  tbe 
DM  of  Uiat  juriedtctioD  effective.  Tbe  nomU; 
whlcli  sbonld  eoTcrD  the  kctlooi  of  count  of 
coDcurreot  lurudicrioa  tn  sucb  drcumataiicM 
Imb  pwwd  u>to  a  lule  of  law,  now  generallj 
recogolzed  Id  tbe  Uoiled  Slates,  and  whicb  baa 


tbe  control  and  dominion  of  Ifae  property  Id 
Totved  Id  the  lltlgaUoD,  that  court  wbich  first 
Boqulrea  poMeuloo,  or  tbat  domlDltm  wblcb  )■ 
equivalent,  dnni  lo  itaelf  tbe  eicluslTe  rlcht 
to  dUpOM  of  11,  for  tbepurposeaof  itsjurtodic- 
tk>D.'  UndriUtr  t.  miinbtik  Oil  Gloth  Co. 
(1864)  118  n.  6.  BOS,  28  L/ ed.  T8».  Tbe 
proper  application  ol  tbii  mle  to  ibe  facts  in 
Jndgmetit  depeodi  aomewbai  on  tbe  naiure  of 
the  mecbanlc's  tlea  aail.  Bacb  suit*  io  tbls 
■Utc  are  rcfnilated  by  pmitife  law,  which 
ckwly  iDdlcaiea  their  nature.  An  action  to 
enforce  sucb  a  lien  deals  with  certain  described 
propertj,  against  wblcb  tbe  lien  i*  claimed, 
and,  npoD.establisbment  of  the  claim,  judg- 
ment goes  flnt  wainst  tbe  prlDclpal  debtor,  on 
the  amount.  Ise  amount  ascertained  t«  be 
due  la  tlwn  adjudged  a  Hen  on  the  specific 

C>pertT,  and  a  special  eseculjon  Ibereafler 
lies,  directing  a  sale  of  the  identical  propert; 
to  satlst;  tbe  demaod.  Whether  aiicb  an  ac- 
tion (so  far  as  It  coDCcms  tbe  realty)  sboald  be 
legaKled  as  ia  rem  or  be  placed  Iq  tbe  class 
wDicb  some  Jurists  have  described  as  'quasi  tn 
rem,'  we  do  not  stop  to  inquire.  The  true  in- 
quiry Is  whether  the  action  desls  with  tbe 
propertr  It  seeks  to  affect  in  sncb  a  apeciflc 
and  definite  manner  as  necessarily  to  wltbdraw 
tbe  propertj  from  tbe  excliuire  coairol  of 
other  courts  while  the  action  Is  peudinK-  We 
tbink  it  does,  and  that  such  Is  tbe  plain  effect 
of  the  HIseonii  statutea  goremini;  tnat  action. 
Rev.  But.  1889,  Sg  6160-6167,  8706-6729. 
Tbe  jurisdiction  of  the  state  courts  (having  at- 
tached to  the  property  a  ioog  time  before  tbe 


lien.    Tbe  ultimate  process  (In  tbls  Ini , 

of  special  execution)  needed  (o  make  tbe  judg- 
menl  fruitful  was  an  ewenlial  partof  the  exer- 
cise of  power  comprehended  in  the  term  'ju- 
risdicllon.'  A  grant  of  power  Is  considered  to 
Include  tbe  use  of  all  inddeotal  powers  neces- 
sary to  mske  the  principal  jtrant  effective. 
Broom,  Legal  Maiimt,  Hth  Am.  ed.  pp.  479, 
486:  State,  Meljjrinan.  v.  A^no  (1887)40  N.J. 
L.  008.  In  a  leading  Federal  case  it  was  said 
tbat  'process  subsequent  to  judgment  Is  ss  es- 
seDlisl  to  jurisdiction  as  process  antecedent  to 
judgment,  else  ibe  judicial  power  would  be  In- 
complete  ami  entirely  Inadequate  to  the  pur- 
poses for  whicb  It  was  conferred,'  United 
StiJtee,  Higgt.  v.  Johnton  Connty  Svpers.  (1867) 
78  U.  a  6  Wall.  187.  18  L.  ed.  774.  The  sub 
jeci  of  tbe  mecbanlc's  lien  suit  Inamely,  the 
opera-house  pioperty)  was  thus  plainly  wirbin 
tbe  coDtrol  of  tbe  stale  couris,  Bnd  neiiber  tbe 
appointment  of  the  receiver  nor  the  order  Iben 
made  withdrew  the  properiy  from  tbal  cnnlrol. 
Tbe  establishment  <if  the  receivership  did  not 
(ransfer  Ibe  title  to  the  property,  nor  dirt  ft  de- 
vest liens  already  fixed  upon  it.  To  bold  ibat 
such  was  the  eff'ect  of  a  proceeding  lo  which 
Ibe  lien  clalmanta  were  not  parties  would  be  to 
deprive  iheip  of  tbelr  rights  in  the  property 
8lL.a  A. 


without  a  besring,  which  we  certainly  decllno 
to  do.  As  the  l^rned  Fedenl  Judge  bad  no 
authority  or  Jurisdiction  to  lake  tbe  property 
out  of  the  judiciai  control  of  tbe  slsle  courlsb 
tbe  manner  aUcmpted  In  Raid  order.  It  follows 
(if  his  order  is  lo  be  construed  as  having  that 
effect)  that  It  fs  void  and  of  no  force,  as  to  tbs 
rights  of  tbe  lien  claimants  in  process  of  aseer- 
tino  iu  tbe  stale  court  In  t/otet  v.  BveU 
(I8S8)  IS  U.  S.  App  68,  4  0.  C.  A.  116.  and 
08  Fed.  Rep,  961.  the  Federal  court  of  appeals 
of  tbia  circuit,  by  Judge  Sblras,  declsred  that, 
'this  property  being  thus  in  ibe  custody  of  tliB 
state  court  In  proceedings  Intended  lo  affect 
the  title  and  cuntrd  tbe  disposition  of  the  sune, 
Ibe  property  wsaforthe  time  being  wit lidrswa 
from  the  jurisdiction  of  the  Federal  court,  sod 
when  Ibe  forecloeure  suit  was  filed  in  that 
court  it  could  not  and  did  not  bind  or  reach  the 
prn'Kfriy,  because  the  tame  was  not  then  wtlbln 
Ibe  plane  of  Federal  Jurisdiction.'  12  U.  8, 
App  81,  4  C.  C.  A.  lie.  and S8  Fed.  Rep.  961. 
The  above  ruling  was  made  in  s  case  wherein 
the  jurisdiction  of  the  Federal  court  was  chal- 
lenged by  appropriate  movea  In  that  court. 
But  If  the  principle  announced  in  it  is  sound, 
as  we  believe  it  to  be,  it  Is  not  essential  for  tbe 
Hen  claimants  lo  go  into  tbe  Federal  court  to 
secure  the  recognition  of  that  principle.  It  is 
one  of  those  rules  of  'general  jurisprudence,' 
binding  alike  on  Federal  and  state  tribunals. 
It  follows  that  tbe  ruling  of  the  Ij^al  court  on 
the  motion  to  set  aside  the  sale,  to  so  far  as 
It  is  referable  to  tbe  pendency  of  the  retolver- 
sblp  proceedings,  was  erroneous." 

2.  The  next  question  is  aa  to  the  correctiKSS 
of  tbe  ruling  of^tbe  court  in  setting  sside  the 
sheriff's  sale.  Tbat  the  court  bad  control  of  its 
own  process  and  the  power  to  set  snde  the  sale 
if  there  was  gross  inadequacy  of  price,  and  (be 
Inierests  of  the  movers  are  InjuHonsly  affected 
by  tbe  sate  if  they  were  by  mlslske  or  miaap- 
prehension  prevented  from  attending  il  or  pre- 
venting it,  we  think,  Is  well-settled  law.  It  is 
equally  well  settled  tbal  Inadequacy  of  price 
alone  will  not  justify  the  selling  aside  of  a  Ja- 
dIdaJ  sale,  snd  tbecourt  aodeclared;  but  when 
the  Inadequacy  of  price  Is  very  great,  as  In  the 
case  at  tur.  sligbl  cfrcumstances  tending  lo 
show  tbat  Interested  parties,  such  at  mort- 
gagees, were  misled,  or  by  sccid en t  or  mistake 
firevented  from  attending  the  sale  or  prevent- 
ng  It.  will  juBltfy  its  being  set  aside.  While 
the  court  declared,  as  a  mailer  ol  law,  "that 
inadequacy  of  consideration,  however  gross,  is 
not  BuitlcieDt  ground  of  itself  to  set  aride  the 
ssle,"  It  did  set  it  sside;  and  it  may  ressonably 
be  Inferred  therefrom  Ibat,  lo  lis  opinion,  there 
were  other  facts  In  evidence  which  jaatlfled  It 
In  so  doing.  Tbe  eieculion  under  which  the 
sale  was  made  was  a  transcript  execution,  Is- 
sued by  tbe  clerk  of  the  circuit  couri  of  Qreene 
county  on  Ibe  transcript  of  a  Jtidgmenl,  ren- 
dered before  a  Justice  of  the  peace  of  said 
county,  enforcing  a  mechanic's  lien  against  the 

gmperiy  In  question  In  favor  of  Roeers  A 
aid  win  Hardware  Company  against  IbeClcve- 
land  Building  Company.  A.  B.  Crawfwd,  J. 
D.  Porter,  Setb  Tullle,  Marion  Davis,  and  W. 
II.  Eeyser,  owners.  Thejarvis-Conkllng  Mort- 

Saue  Trust  ComMuy,  mortgagees.  Bamuei  H. 
nrvia,  trustee.  W.  W.  Baldwin,  morlga^ee, 
and  B.   U.  Hassey.  trosue,  wsn  tin  nude 
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Mttfts  to  tbat  (nit,  but  no  jadgment  wu  ren- 
oered  aftalnit  tbem.  The  execniion  conk)  nol 
be  fouDd,  I)U1  moit  be  pmnitied  tp  have  been 


gelber  wltb  tbe  four-storr  tnick  -  bnOdiog 
known  and  dealgnaled  u  toe  'Baldwin  Opera 
HooM,'  aituated  tberern.  and  tbai  laid  land 


ud  Iniilding  be  cuarged  wila  tue  pavment  of 
niddebt  In  tbenoitceor  faleby  tbeBberiff 
no  mention  was  made  of  tbe  opera  house,  oiber 
tban  as  Ifae  "bafldlogs  and  improvemGDU"  on 
tbe  land,  allboogb  the  property  was  eenenlly 
known  aa  tbe  "Opera  House  Block."  The 
dieilff  teatlfled  tbat,  at  tbe  time  of  tbe  sale,  be 
dU  not  know  tbat  be  was  selling  tbe  opera 
home  propeitT.  Tbe  propertr  bad  been  pre- 
Tiouslj  adrertlted  for  tale  by  tbe  sheriS  under 
nine  executions  Issned  on  tnnscrlpta  of  me- 
c^inic'BlleD  Judgmeoia  In  favor  of  different 
mniea,  atnouniing.  In  tbe  aftpregate,  to  aboot 
fl'.OOO.  Tbe  ]ud({mFDt  creditors  in  those 
c*KS,  as  well  as  Id  this,  were  represented  by 
Cjipi.  McAfee  as  tbeir  aiioroey,  the  purchaser 
of  tbe  property  at  ibe  sale  In  question.  Thoae 
jailgmeuts  were  all  com  promised  or  paid  off 
bj  ^- J-PI«ii°el'y.  "horepreiented  tbejarrla- 
Cfnkling  Trust  Company.  J.  T.  Wblte,  one 
at  the  attomeyi  for  said  company,  testified 
tbat,  about  Ibe  time  they  were  paid,  Flanoellj 
agked  Capt.  McAfee  if  he  would  not  aasign  the 

tidgmenta  whlcb  he  bad  paid  oft  to  him,  or  to 
is  clieniB,  and  Capt  McAfee  uld  be  could 
not,  for  tbe  reason  Uiat  he  bad  otber  suits  pend- 
ing, bnt  tbal.  If  be  would  pay  off  tbe  daima 
be  bad  pending.  "I  will  sell  tbem  to  you,  but 
It  woold  not  be  fair  to  assign  to  you  all  ttinee 
I  ba*e  in  Judgment,  and  leaye  out  tboee  that 


aiestill  pending."  Witness  fa rtber  stated  tbat 
bis  recollection  was  tbat  Ur.  Flannellv  R^ed 
tbe  captain  if  thow  were  all  ihe  Jnogments 


tbat  be  bad,  and  be  ahswered  tbat  tbey  were. 
Tbis  coDversation,  or  the  chief  part  of  II,  Capt 
UcAtee  tesilBed  did  not  occur.  Wblte  also 
sUled  tbat  Mr.  McCammon  and  btmBelf  were 
tbe  attorneys  for  tbe  mortgage  trust  company 
in  Sprtugfleld,  and  represented  it  In  all  ibe  lit- 
inllon  about  this  property,  aud  tbe  Rberiff 
aid  not  notify  tbem  tbathe  had  any  execution 
in  Ibla  mailer  at  all;  that  it  was  bis  custom  to 
do  10  in  auch  cases;  tbat  the  serrlce  was  bad 
b]|  publication,  and  tbe  Jndgment  obtained 
without  tbtfir  knowledge.  Tbe  property  was 
worib  from  $40,000  lo  «50,000,  and  was  sold 
by  the  sberlff  for  fSBO.  The  purchaser  repre- 
eenttd  a  nnmber  of  lien  claimant*,  whose  de- 
niandi,  not  then  In  Judgment,  amounted  to 
aboal  tll,000i  and,  by  an  arraDjicment  be- 
tween himself  and  them,  tbey  were  to  share 
Ibe  property  In  proportion  to  the  amount  of 
tbelrreapccilTe  claims. 

While  the  notice  of  sale  was  a  technical  com- 
pliance wltb  Ihe  law,  it  should  bare  given  a 
more  partirular  description  of  the  propertv, 
and  in  failing  to  doao  was  tosomeeitent  mla- 
Itading;  so  much  so,  In  fact,  that  the  sheriff 
did  not  know  what  property  be  was  selling. 
Bennan.  In  his  work  on  Eiecuttona  (page  415), 
in  ipeaking  of  sheiiil's  rales  for  Inadequacy  of 
prict  f»yt:     "A.  sale  of  ilS.OOO  worth  of  prop- 


to  mislead,  so  that  no  ooa,  not  acquainted  wltb 
ib«  premise!,  could  hare  conjectured  from  tbe 
advenisement  what  tbe  property  was  tbat  was 
Intended  to  be  sold,  in  connection  with  the 
fact  tbat  there  were  no  bidden  at  tbe  tale  but 


ifdV  frauduleotagainst  a  defendant  and  others 
baying  liens  on  tbe  propertr,  and  consituiesa 
ground  for  equitable  relief,  although  ihe  ad- 
vertisement may  bare  been  a  technical  com- 
pliance with  tbe  statute,  so  aa  to  vest  a  valid 
title  In  tbe  purchaser."  Eodgmn  t.  FarrtU, 
IG  N.  J.  Eq.  88.  The  Imperfect  descrinilon 
of  the  property  In  tbe  notice  of  sale  should  be 
taken  into  consideration.  In  cooneclioo  with 
other  facts  in  evidence.  In  passing  upon  the 
validity  of  tbe  sale.  The  weight  of  tbe  evi- 
dence clearly  showed  tbat  FUnnclly,  ai  tbe 
agent  and  sttoroey  of  tbe  mortgage  company, 
was  misled  by  the  supposed  statement  of  Capt. 
McAfee  with  respect  to  the  payment  by  tbat 
company  of  all  the  Hen  Judgments  which  be 
represented  laainGt  the  property:  for  it  la  fair 
to  presume  that  he  would  not  have  paid  all 
olbers,  and  left  remaning  unpaid  the  Judgment 
under  which  Ibe  property  wasaold.  amounting 
to  to  small  a  sum  aa  187.60.  His  oblect  aeems 
to  have  been  lo  pay  all  liens  tbeo  in  Judgment, 
and  It  Is  unaccountable  why  he  did  not  nay 
that,  unleM  he  waa  misled  by  what  be  under- 
stood the  statement*  of  Capt.  McAfee  to  be 
with  respect  thereto.  We  4o  not  undertake  lo 
say  that  Capt  McAfee  was  guilty  of  any  In- 
tentioual  wrongdoing,  fraud,  or  nnfalmeas  In 
buying  the  property,  and  only  speak  of  mat- 
ters connected  with  the  sale  fromalegalstacJ- 
poinl.  These  facta,  taken  In  connection  wl  lb 
Ibe  eridenoe  of  White  tbat  the  custom  of  the 
sheriff  waa  lo  notify  him  withiespect  to  intend- 
ed sales  of  this  property,  and  his  failure  lodo  so 
on  thli  occasion,  and  the  inadequate  price  that 
tbe  property  sold  for,  fully  Justified  tbe  court 
in  selliog  the  sale  aside,  ^man  v,  RigginM, 
3  N.  J.  Eq  814.  84  Am.  Dec.  200.  The  piir 
chaser  was  attorney  for  plaiotiS.  and  was  not. 
an  innocent  purchaser.  Barneu  v.  Cracen», 
120  Mo.  288.  Moreover,  the  sheriff.  In  selling 
tbe  property,  was  the  agpnt  of  both  plainllff 
and  defendant,  owing  alike  duty  to  each,  and 
bound  to  protect  tbe  Interest  of  all  parUea  cnu- 
cerned.  It  was  his  duty  to  lee  tbat  tbe  prop- 
erty was  not  aacriflced,  and  lo  that  end  could 
have  returred  the  execution,  "No  sale  For 
want  of  bidders."  (kavay  v.  Nolle.  11  Mo. 
U;  Sluiw  V.  Fbflar,  EO  Mo.  281;  noUttaorth  v. 
Shannon.  118  Ho.  608;  ObU  Co.  v.  Madden,  81 
Mo.  58.1;  fiiaU,  Central  Tj/jie  Foundry,  v. 
Moore,  72  Ho.  2^.1.  His  failure  to  do  so  cau 
only  been  accounted  for  on  the  ground  of  his 
want  of  knowledge  of  the  property  tbat  he  nas 
■elling  and  of  Its  value.  His  coune  cannot  tie 
Justified  or  excused  on  the  ground  tbat  Ihe 
owner  of  tbe  fee  In  tbe  property  Is  not  here 
complaining,  and  Ihe  mortgagee  Is.  Tliat, 
however,  dossnnt  legalize  Ibe  sale,  which  in 
its  result  is  tbe  tratiafer  of  defendant's  prop- 
erty to  tbe  purchaser  for  about  one  eighieenu 
of  Its  value,  a  merelv  nominal  mm.  Alt  the 
plaintiff  company  Is  enlitled  to  is  Its  debt, 
wsd  tbat  end  la  not  defeated  hf  opening  tbe 


I  BUPBBUl  CODWr. 


tU  tat  will  cerUtnly  be  ftttmlned  If  thit  be 
done.  Hie  plelnlifl  loffen  no  loai  If  the  sUe 
be  eat  ulde,  wblle  tbe  mortmn  compu;  Iom 
a  large  amoniit  of  rooaey.  Toe  object  of  the 
■ale  u,  Dot  to  traoBfer  the  propeitj  of  the  eke- 
acutioi)  debtor  to  the  exemtion  cicdltor,  "bnt 
to  pay  the  debt    He  cannot,  therefore,  be  In- 

tnred  bj  aoy  proceeding  which  baa  tliat  for 
U  object,  and  doee  not  cause  aoj  ua&eceasarj 


not  reralt  to  any  Injury  U>  the  puiohaMr  of 


be  shared  by  him  wltb  them,  to  which  they 
were  not  a  party. 
TlitJudtfnimtimfflrwMa. 

Bnte*!  Cb.  J.,  and  Bherwoodi  Hm«- 
fk^lftne,  and  Robinson,  JJ.,  concur. 
0»ntt,  J.,  coDCuR  in  Mcond  and  laat  para- 

Ephs,  but  eipresae*  do  oplnloo  eato  tbefint. 
>relAj,  J.,  disaenla  from  last,  hut  concun 
In  Orat,  paragraph. 


inajoritv  of  the  court  In  banc  bare  adopted 
the  unenlmous  opinion  delivered  Id  the  first 
division.  But  tbey  discard  oome  of  the 
miuor  rulings  annouaced  In  that  opinion, 
and  conclude  to  affirm  the  circuit  Judgment. 
This  change  in  the  result  does  not  seem  to  me 
enllrelv  aatlafBClory. 

1.  My  view  Btm  is  that  the  oanse  should  go 
hack  for  a  rehearing.  Tho  reasons  for  that 
view  were  given  In  the  divisional  opinion,  and 
othera  will  be  added.  The  opinion  of  Ute  first 
division  was  as  follows  {omitting  the  passage 
approved  In  the  learned  opinion  of  Judge  But- 
geas): 

"3.  The  defendants  next  insist  that,  as  the 
trial  court  had  control  over  Its  process,  it 
mifcht  set  aside  the  execution  asle  on  equitable 
grounds  satiataclo^  to  that  court.  It  is  true, 
as  pointed  out  In  Raj/  v.  Stobbt  (ISfiB),  2B  Mo. 
86,  and  recently  repeated  in  Brpant  v,  Rtutell 
(189S1, 137  Mo.  433,  that  a  court,  on  motion  baa 

(urisdictloQ  to  regulate  aod  control  the  use  of 
ts  own  writs,  so  aa  to  aee  that  no  injuetice  Is 
done  by  them.  But  the  exercise  of  its  judg 
ment  upon  such  motions  is  not  beyond  all  le- 
rlew.  The  reasons  assigned  in  such  motions 
mnal  be  considered  In  determining  the  concla- 
liveoesa  of  action  thereon  by  the  trial  courL 
rhe  Hen  Judgment  In  the  case  at  bar  was  ren- 
lered  by  a  Justice  of  the  peace.  But,  .when 
the  ttanacript  thereof  was  filed  In  the  circuit 
court,  It  came  under  the  control  of  Uie  latter 
court  for  purposes  relating  to  Its  execution. 
Rev.  Stat.  im>,  §  62S7.  T&at  control  Includes 
the  power,  on  proper  occasloD,  to  set  aside 


»  were  tour.  Two  of  them  related  to  the 
prooeedlngi  in  the  Federal  court.  The  com- 
fnenta  already  made  dispose  of  them ,  to  far  ai 
we  are  conceraod.  The  first  of  the  two  re- 
malnlDg  grounds  waa  that  the  sale  waa  (or  ao 
«1  L.  R.  A. 


inadequate  adm;  that  tba  dedodan^  MnglBf 
the  motion,  had  no  actual  notice  w  knowleidM 
of  the  Jndgment,  execntlOD,  levy  or  aale  onSl 
long  after  the  nie;  and  that  the  aberifl  had  a 
custom  (which  he  failed  In  thb  Inatanoe  to  ob- 
serve) to  noUfy  Inteieated  parties  or  tbdi  at 
tomey*  of  tbe  demand  of  aucb  an  execntkia, 
and  to  thus  give  opportunity  to  pay  tbe  aame. 
The  circuit  JudKc,  upon  ao  tnatracdoD,  glvai 
at  the  close  of  the  evidence  on  the  motum,  de- 


aside.  So  It  1*  probable  Hut  hb  order  ai_ 
taining  the  motion  waa  not  baaed  on  that  ob- 
JectloD.  The  circuit  court  abo  exdoded  quea- 
tlona  of  defendant!  directed  to  Ifae  point  as  to 
the  BherLQ,'s  custom  to  notify  defentunta  In  ex- 
ecution. As  defendants  are  not  in  posttion  to 
complain  of  that  ruling^we  need  not  eo  into  it 
on  plain tifTs  appeal  Want  of  actual  knowl- 
edge by,  or  noti(»  to,  defendants  of  the  pro- 
ce^lnga  to  enforce  the  lien  would  not  alone 
form  a  Just  or  substantial  Round  to  vacate  tbe 
process  on  a  Judament  for  ita  enforcement, 
where  the  proceeding*  were  valid  against  col- 
lateral attack,  those  defendants  having  been 
duly  brought  before  the  court  by  constructive 
iervlcej^  allowed  hy  law. 

"8.  The  remaining  ground  of  tlie  motion  la 
that  the  'sale  waa  Inequitable,  unjoat,  and  con- 
trary to  good  conscience,'  for  the  reason  that 
defendants,  long  after  the  judgment  waa  ren- 
dered, and  'before  the  issuance  of  Bald  execu- 
tion, were  led  to  believe,  and  did  believe,  by 
statements  made  by  said  O.B.  McAfee  to  the  at- 
torney s,  that  tbere  were  no  other  lien  Judiments 
at  said  lime  against  said  property  on  behalf  of 
any  clients  of  bis.  and  that  the  sum  of  $6,000, 
which  was  then  paid  to  said  O.  B.  McAfee,  on 
settlement  of  a  large  nnmher  of  lien  Judgments 
held  by  his  clienta.  then  and  there  settled  all. 
bis  lien  claims  and  those  of  bis  clienta,  which 
at  said  time  were  reduced  to  Judgment;  that 
these  defendants  and  their  aaia  attoroeya  were 
thrown  ofi  their  guard  by  aald  statements  of  aaid 
C,  B.  McAfee,  and  by  reason  of  thesame  did  not 
Investigate  as  to  whether  there  were  any  soch 
other  Judgments,  and  did  not  watch  for  said 
sale,  and  said  property  was  sold  without  their 
knowledee  for  the  grossly  inadequate  sum  of 
$260,'  We  have  examined  the  evidence  care- 
fully on  this  point,  and  find  that  it  does  not 
establish  the  facta  above  alleged.  We  are  un- 
able to  discover  any  proof  of  any  slalementa 
by  Mr.  McAfee  which  sboold  reasonably  have 
been  Int^preted  by  adverse  counsel  as  charged 
in  the  passage  from  theirmotion  above  quoted. 

"4.  Some  minor  objections  to  tho  execution 
sale  are  made.  a%,  for  instance,  that  there  were 
certain  supposed  Irregularities  in  the  lien  Judg-  . 
ment  or  proceedings;  but,  on  examination,  we 
find  Done  of  those  objections  tenable  or  requir- 
ing special  comment. 

"6.  On  the  case  as  It  waa  submitted  to  the 
learned  trial  Judge,  we  hold  that  he  was  in  er 
ror  In  setting  aalde  the  aale.  For  that  reason 
we  shall  reverse  his  order.  As  be  sustained 
the  raotlon,  tbe  moving  defendants  had  no  oc- 
casion to  eicept  to  the  ruling  (aaalnat  them  and 
favorable  to  plaintiffs)  excluding  proof  of  a 
custom  of  the  sheriff  to  notify  parttes  Inter- 
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price  wM  not  a  Buffident  ground  to  set  ulda 
Uw  Bale.  Id  view  of  tbeae  mlinga,  to  wblcli 
OiCM  defendBDtfl  had  no  nrcd  to  except  (be- 
cttDte  of  tbe'flDBl  rullofc  Id  Ibelr  fnvor).  ne  are 
ODifilliDg  to  BubatitDie  a  conclusive  rollng  to 
tbe  coDtraiy,  on  tbe  record  as  it  now  MandB. 
Wbtle  tbe  court's  declBration  (aa  to  inade- 
qnacy  of  price)  ia  correct  as  a  jteneral  propo- 
idtion,  when  applied  to  sheriff's  sales  which 
bare  become  flnal,  It  Is  not  more  ttaaD  a 
half  tnilb  as  applied  to  the  review  of  sucb  a 
sale  upon  molloD  uiade  before  ibe  sale  has  be- 


Btate  that  It  ma;  aometlniea  be  tbe  duty  of 
an  i^cer.  In  charge  ot  prooeai,  to  postpone 
auch  a  sale,  on  bla  own  motloo,  in  cau  a  gnu 
and  nnneceasaTT  sacriBceof  propertj  Is  tbrea^ 
ened.  CteAtMy  v.  SeUe  (1874}  11  Mo.  7*; 
State,  Omlral  Ttaw  Foundnf.  t.  J/oom  (1880} 
TS  Mo.  285.  And  In  cases  where  the  ofScer 
would  be  wananled  in  poetpoufng  the  sale,  ibe 
court  Itself,  if  tbe  sale  occurred,  might  set  11 
uide,  upon  prompt  and  timelj  application  to 
uat  end,  if  tbe  properlv  baa  been  In   fact 

liflced  bj  Bgrosslj'  Inadequate  sale,  in  circ 

stancea  which  eall  foi  such  relief  against  the 
abuse  ot  tbe  courfa  process.  In  tbe  present 
case  tbe  propert;  sold  for  $260.  It  was  cer 
tainlf  not  worth  mora  than  $40,000  or  ffiO.OOO. 
It  waa  admitted  that  It  cost  abonl  the  latter 
sam,  and  there  Is  proof  that  It  was  worth  at 
least  $16,000.  It  bore  an  encumbrance  to  se- 
cure $49,000.  There  are  sperial  facta,  how 
ever,  which  indicate  that  tbe  purchaser  at  the 
ezecutioD  sale  reprtsenled  a  large  bod;  of  Hen 
claimants  whoee  demands  reached  the  amount 
of  about  $11,000,  and  tbe  sale  (under  ^  6737, 
Rev.  Stat.  18S9,  as  well  as  by  their  own  mu- 
tual atcreement)  would  inure  to  tbe  heneBt  of 
all  of  Ibem  in  proportion  to  their  demands. 
Bo  that,  in  effect,  In  view  of  tbe  Insolvenc;  of 
the  building  company,  the  principal  debtor,  tbe 
price  may  be  considered  asaubstaDtlally  equiv- 
alent to  the  last-named  sum,  which  we  do  not 
think  sufflcienily  out  of  proportion  to  the  value 
of  the  properly  to  warrant  m  court  In  vacatiOK 
the  sale  on  tbe  sole  ground  of  Inadeauacy  in 
the  price.  But  here  the  evidence  which  the 
court  excluded,  aa  to  the  custom  of  the  sber- 
iD  to  notify  defendants  in  execution,  mieht 
taave  laid  a  basiH  For  the  court's  remedial  dia. 
cretionary  action,  when  coupled  with  great  In. 
adequacy  in  the  proposed  price.  Where  In- 
adequacy of  price  (such  as  would  not  alone 
warrant  interference  with  auch  a  sale)  is  ac- 
companied with  any  circumstance  of  surprise, 
mistake,  or  even  eieusable  neglect,  the  court 
wboee  process  is  involved  may,  In  tbe  exercise 
ot  a  sound  discretion,  relieve  against  a  sacri. 
flee  of  the   property,  where  sucb  course   ap- 

rrs  to  bedicrstedby  tbe  demands  of  juslice 
the  particular  case.  Cola  Cb.  v.  Madden 
aSST)  Bl  Mo.  S6S.  This  may  be  done  on 
timely  motion,  wUhont  resort  to  an  Independ- 
ent suit  In  equity. 

"We  hence  reverse  tbe  decision  upon  the 
notion  to  set  aside  the  Judgment,  and  remand 
the  cause,  with  directions  to  rehear  that  mo- 


e  and  Robinson,  J.  J., 
BL  To  the  reasons  given  In  the  abovequoted . 
8iL.B.A. 


_.     associate.  Judge  Burgess.    Hlaopln- 

ion  holds  that  tbe  setting  aside  ot  the  execu- 
tion sale  was  a  proper  use  of  tbe  discrettonaiy 
power  ot  Ibe  circuit  Judge.  It  is  plain,  tram 
the  record  before  this  court,  that  the  circuit 
Judge  did  not  intend  to  ezerciee  his  discretion 
upon  the  facts,  because  be  was  convinced  (as 
hie  rulings  ^ow)  that  the  pendency  of  the  re- 
ceivership prevented  m  valid  sale.  All  tbe 
court  here  olDer  with  htm  on  that  point,  yet  a 
majority  favor  affirming  tbe  order  to  set  aside 
the  execution  sale,  nevertheless.  The  propo- 
sition Is  undoubtedly  tme  that  a  cireuit  rut- 
Ing  should  always  oe  sustained  where  It  Is 
right,    though    wrong    reasons    may    have 

firompted  it.  But,  where  a  reviewing  author- 
ly  undertakes  to  sar  that  a  decision  in  the  trial 
Courtis  correct  on  discretionary  grounds,  when 
that  decision  was  evidently  based  on  other  aud 
untenable  grounds,  tbereviewlDg  court  should 
at  least  be  very  eura  that  ample  foundation  for 
a  favorable  exercise  of  the  discretionary  power 
(which  Was  never  exerted)  exists  in  the  facts, 
and  it  Hhould  also  be  very  sure  that  tbe  conclu- 
sion BDtiounced  accords  wilh  Ihe  demands  o1 
(he  Bitiiatinn  wblch  confronted  the  trial  Judee 
in  tbe  particular  case-  Tbe  sppliculion  of  dis-  . 
cretionary  auihorily  to  set  aside  eiecuiion  Bales 
by  the  court  out  of  wbicb  the  process  has  is- 
sued la  governed  by  equitable  considerations, 
Ibouirh  the  form  of  relief  may  be  legal.  On 
motions  directed  to  thai  end,  the  court  (though 
tbe  form  ot  action  is  not  changed)  applies 
rulea  of  common  faimesB  and  Justice  accord- 
ing to  tbe  very  right  ot  thp  case,  and  on  such 
terms  as  may  be  lust.  Here  Ibe  parties  mov. 
ing  to  set  aside  the  sale  are  not  tbe  primary 
det)lors.  They  are  persons  claiming  rights  in 
the  properiy  under  a  mortgage,  and  thc^  pio- 
feSB  to  have  been  surprised  at  the  sale,  and  to 
have  been  wllliag  to  pay  the  claim  with- 
out a  sale.  These  facts  are  emphasized  In 
the  learned  opinion  ot  tbe  court  in  banc.  It 
appears  that  the  moving  defendants  concede 
that  the  plaintiffs'  mechaDics'  lien  Judgment 
"is  a  prior  lien"  (to  use  the  language  of  their 
admisalon  in  the  record),  and  that  the  lien 
iuiigment  has  become  final  as  to  alleoDcerned. 
The  gravamen  ot  deteudants'  complaint  now 
Is  that  they  were  tabled  by  Mr.  McAfee  when 
they  nere  trying  to  pay  on  all  claims  reduced 
to  Judgments.  Should  any  court,  on  sucb  a 
showing,  set  aside  an  execution  sale.  In  the 
exercise  of  discretion,  without  putting  some 
sort  of  terms  upon  tbe  parties  movlnjFKirsucb 
relief?  Ought  not  the  latter,  in  such  drcum- 
stancex,  to  be  required  to  do  that  equity  which 
their  admissions  concede?  Ought  they  not  to 
pay,  tender,  or  at  least  secure,  Ibe  plaintillB' 
Judgment,  which  the  moving  parties  have  no 
ground  to  contest  (and  do  not  contest!,  before 
n  order  for  resale  Is  lusdeT  The  trial  Judge 
lerely  set  aside  the  sale,  nlthont  more,  Even 
ie  coats  of  the  first  sale  were  not  required  to 
be  paid  by  tbe  moving  parties.  Plaintiffs  are 
thus  put  to  tbe  hazard  of  paying  costa  of  the 
resale,  and  of  the  poseihility  of  losing  their 
present  full  security  for  payment.  At  all 
events,  plaintiffs  must  lose  considerable  time, 
now.  In  obtaining  payment  ot  thdr  demand. 


tnough  tlieiatter  ia  pracUcallf  undUputed.  Il 
seems  to  me  that  a  court,  proceedJoe  to  dwl 
wltb  tbe  siluatloD  detcribed  by  tbia  record, 
cbould  at  leaat  requtre  aecuiitj  for  plalotiffs' 

iod^menl  before  tettloe  aside  tbe  former  sale, 
n  tbe  circDinstatices  Itere  shown,  eapeciaJl; 
whera  tbecblef  ground  of  tbe  objection  to  tbe 
former  sale  ta  that  tbcie  parlies  were  trying 
befortbaod  to  pay  the  plalnliffa'  demand.  But 
bo  terms  nere  imposed  ot  any  sort,  for  ibe 
manifest  reason  that  tbe  leanied  trial  Judge 
thought  the  sale  should  be  vacated  as  an  ia- 
t<:rf ereoce  if itb  tbe  Federal  receivenblp.  Bad 
be  reached  or  considered  Ibe  general  eguliies 
ol  the  moiion,  he  would,  no  doubt,  have  fully 
nxragDlzed  the  soundness  of  these  suggestions 
BH  to  tbe  propriety  of  imposing  reasonable 
t*rms  on  tbe  mbvlog  defendauis  as  a  con- 
diUon  to  setting  saide  the  sale.  The  imposi- 
tion o(  fair  terms,  in  such  circumslaoces,  is 
approved  ss  well  by  precedents  as  by  tbe  obri- 
0113  demaods  of  Justice.  Saiein  v.  Mount 
VimtfuBani  (1853)3  R.  I.  883;  WinUrKiiv. 
muMag*  (1((S6|  18  Misc.  201.  At  [be  bearing 
tA'  [his  motion.  Hr.  McAfee,  who  purchased 
the  land  on  behalf  of  the  lien  claircants,  was 
Id  [he  course  of  hU 


bi  said:  "If  these  genllemcn  will  pay  my 
(llents  to-day,  I  will  deed  them  this  property. 
.  .  .  I  bad  tbe  sale  made  because  I  wnnled 
to  bring  these  men  up  to  Ibe  mark  In  some 
vrny.  ...  It  these  grntlemen  will  Just 
pay  off  these  claims,  they  will  own  the  opem 
bouse."  But  these  gentlemen  were  then  con- 
tistlnghis  purchaaecDieflyon  the  legal  ground 
that  the  receivership  wa*  an  obsiscle  to  its 
omsummatloD.  and  so  tfaey  paid  ufbeed  to 
(Ills  polite  invitation  to  pay  off  tbe  mecbaalca* 
liens. 

7.  Tbe  pendency  of  tbe  recetversblp  and  (he 
well-known  power  of  tbe  Federal  auiboHiy 
ai%oun[  In  a  great  measure  for  the  small  price 
the  property  brought.  But  those  factors  In 
that  result  were  not  chargeable  to  tbe  me- 
ctiatiics  and  malerialmen,  or  their  attorneys, 
who  seem  only  to  have  sought  payment  for 
tbe  labor  and  improyements  upon  [be  prop- 
erty. Whoever  bought  in  such  drcomstances 
bought  a  certain  lawsuit,  with  ita  probable 
t«riDlDus  in  tbe  Supreme  Court  ot  (be  United 
Btates.  What  wonder,  then,  that  no  one  bid 
Kttbesalttbuttfaellen  claimants,   or  tbeir  at- 


tomay  to  protect  (Itolr  intetectt  Hw  OomU- 
tloo  of  the  property  and  of  ita  thle  had  qoJte 
aa  much  to  do  with  the  small  price  reallzM  u 
any  of  tbe  facts  that  have  been  mentioned  as 
warranting  Interference  of  tbe  court  on  disc  «- 
lioaary  grounds. 

8.  It  has  been  Intimated  that  the  advertliie- 
ment  was  misleading  because  tbe  sberiff  siiys 
he  did  not  know  he  was  selling  the  opixa 
house.  The  description  was  nsed  by  bim  In 
his  published  notice  of  sale,  and  It  so  closely 
resembled  tbe  one  adopted  in  tbe  learned  dia 
triot  Judge's  order  appointing  the  receiver  that 
no  one  acquainted  wltb  tbe  property  could 
have  been  misled.  The  Fedml  receiver  was 
mansger  of  tbe  advertising  department  of  the 
paper  In  which  appears  the  advertisement  of 
sale.  It  Is  not  likely.  In  sach  circumstances. 
tbatany  fraud  or  secret  sale  was  oon  tern  plated 
or  perpetrated  by  the  parties  seeking  to  hare 
the  sale  brought  on. 

8.  Tbe  court,  on  a  direct  ruling,  eiclud^-d 
eTidenci-  of    the   BheritTs  custom   to    notlh 

e.rtles  defendant  in  executions  of  bis  demand, 
fore  proceeding  to  a  sale.  Lateron,  one  of 
the  witnesses  testified  to  such  a  custom.  That 
tact  was  Tolunleeced  b^  tbe  witness  as  part  of 
an  answer  to  this  question:  "Have  you  looked 
In  tbe  office  of  tbeattorneys  for  the  judgment 
creditors,  since  that,  for  it  [namely,  the  loat 
eiecution]r'  Though  tbe  evidence  of  the 
custom  thus  came  In,  and  was  not  stricken  nut. 
It  is  clear,  from  the  court's  definite  ruling  oo 
the  point  at  an  earllerstage  of  ibe  hearing,  that 
the  learned  Judge  regarded  tbe  fact  as  Irrele- 
vaat,  and  gave  no  weight  to  it.    It  does  cot 


leoestaiT  to  diiciua  its  value  lo  suppiirt 
tudve  judgment  lo  this  court  on  a  quca 
tlon  properly  referable  to  tbe  discretion  of  tbe 
trial  Judge. 

All  things  considered,  it  seems  to  me  that  he 
order  setting  saide  tbe  ssle.  without  any  sori  of 
terms  imposed  on  the  moving  parties,  shoiild 
not  be  affirmed,  but  that  tbe  cause  should  be' 
remsnded  to  tbe  end  that  tbe  motion  may  be 
reheard  on  its  merits  oo  the  circuit,  and  such 
conclusion  be  (hen  reached  ss  lite  facts  ilfs- 
closed  may  appear  lo  warrant.  In  view  of  txc 
ruliogoF  thesupreme  court  that  tbeFedeial 
receivership  Is,  of  itself,  no  impediment  to  i  le 
•ale. 


OKEGON  SnPRBHB  COURT. 
Nellie  H.  STBVBNa,  RevL, 
J.  L.  CARTER,  Appl. 
(t)Or.U.> 


to  compel  tbe  Iniuimbent  of  an  offloa  whose  Mm 
lias  oxplied  to  turn  OTer  ttie  tnslvnta  of  tira  off  oa 
to  BO  alleaed  succeasor,  II  must  spnear  that  m 
has  a  oulorabla  title  to  Ilia  ofBoe  aDd  Is  In  poassa 
skin  ot  It  and  dtsobargins  the  dnUea  tbeieot  iw- 
der  a  Oalm  of  risbt. 
S.  Tbm  ImctimlMnt  of  an  ofltoe  nansAt. 


L  OmsndAwtrtnspaMmMf. 
n.  Ntnmtty  of  a  dsmiuul  and  r^vtA 
in.  EftdBf  tilth  mtrrtnOtr. 
IT,  autMeaetofatUtommpoit. 
V.  SpMiolpTMHilotM  nlattng  to. 
TL  I«  tike  eoss  of  dprtvota  corporation. 
Til.  WtttH  wKr^imi, 

a,  iKMOMsRSvof/aeti. 

11   T^  R. 


■.  WJunUulMUIatntmm. 
h.  QtuMonofaMUon. 
I  OUWrfistttftou^iL 

J.  EtlatofM  own  oat. 

VUL  BngtiAeatt. 

A»  to  mandamus  to  ooniiel  tbe  aooeptaDae  «< 
offloa,  ssa  not*  to  People,  Qaraas  Ina.  0^  v,  'm 
lans(III.)ML.B.A.«ft 


bMwMw  ttf  tba  lH«liClbtUtr  of  Ua  no- 

OMMOTr  bold  QT«r  kRar  bh  offlotol  tarm  hH 
■splivd  Biiit  tan  iiimi  Willi  has  bren  etooted  and 
«Mltfled.  un)M*  (neh  InelirbU  Kr  tau  bean  Mtab- 
BAcd  Id  the  muiDBr  pTMBrlbad  br  Imw. 
S.  MMndftMOB  wUl  U*  to  BOmpal  th«  d*> 
Utmt  of  ibe  lB»lgnU,  of  m  oOob  m  ooa 
limTtDK  a  certificate  ol  el«oUoD  tbento.  and  who 
hDBqiialUlei]  ibemiTHlar.  IrrenMotlTe  of  UaeHxl- 

4.   The  coiwtUatloaalltr  of  »  aUtato 

irt>-liuc  iraiiien  the  Tigbt  to  hold  olBc«  Will  not  ba 
PUSFd  upon  hi  a  ooUataiBl  prooMding. 


faif  ft  laandamna  to  compd  defendanta  to  d»- 
llver  to  plalDilff  the  lnaignia  of  tbe  ofltoe  at 
cmuntj  fuperinteodeot  of  ichooli.    Afflmtti. 

Tbe  facii  are  itated  ta  the  opialoD. 

3le*in.  J.  D.  Bl»ter  and  R.  Eakln.  for 
apppllant: 

Wben  Ihe  office  <■  full  tit  Jiutti,  the  proper 
mclbod  of  proceediag  to  oust  tbe  occupant  k 
by  quo  warraolo  and  not  by  mandamnB. 

Slate,  Letdi.  t.  Atlaatie  Oily,  S2  N.  J.  L. 
832,  S  L.  R-  A.  698;  WiUiamt  t.  Clayton.  6 
Dtab,  86;  Neu,  York  v.  Coitoner,  5  Abb,  Pr. 
171;  Blackweil.  Tai  TUlea,  117;  Sofa.  Leai.  t. 
JojifM.  16  lud.  356;  5  Cent.  L.  J.  27. 

A  d»faeto  offlcrr  la  one  In  pnaaeHlon  of  the 
office  without  title  but  b7  color  of  ri$(bt. 

B  Cent.  L.  J,  27;  State  t.  FHlt,  27  La.  Ann. 
689;  Eimlin  y.  Kauttftr.  15  Or.  4S7. 


TfaM  Dote  la  coDlliisd  axoiuilTelT  to  the  quenlon 
at  the  remedr  bj  way  of  mandamua  lo  aompel  Ihe 
■invader  of  an  offloa,  and  ol  Ibe  boDki.  iNtpen.  and 
cither  dooumenn  appartalDlDv  thereto,  and  doea 
DOtlDdudetbatolBMofcuea  wberela  the  mrren- 
a  and  tbe  dellrarrottbe  tMOkaand 


ItkthednlTof  enrrpnUtaoflcar.w  theezpl- 
tatloD  of  UaoOoiBl  lalatlOD.to  aaTreDderio  hia 
piiiMiaiiii  Ihniiiiiinilj  iif  [lie  iitniin  whloh  the  law 
enamlni  to  bli  onatody.  aa  In  anoh  property  be  haa 
ao  kidlTtdua]  rltht  or  totcreat,  tbe  tlUe  to  It  reald- 
kcln  (be pubUe, and ottbal ha  la  merely  oaato- 
dlan  duilaa  ^  oonUnuanae  In  oSoe,  tbe  duty  b 
DUntMcrlal  merely,  no  matter  on  what  oScer  tt  de- 
TOiTfa.  and  at  oommon  la#  Iti  pertDrmaDoe  waa 
•)ifoi«aat>le  by  mandamni,  Tbompaon  r.  Holt.  M 
AI«.at.W(Un). 

When  tbe  power  baa  tieen  axeonted  In  due 
It  to  the  duty  of  the  aoapended  oDIoer  to  <xm 
ezendae  tha  dDtlaa  of  bb  oDoe,  and  tt  la  Ufa  __ 
Ua  duty  to  torn  orer  tbe  booka  to  the  appolnMe 
eommtoloiMd  toperfom  tbe  dntlea  of  tbeofflc«. 
and  It  It  la  DM  done  rolantartly  mandamDa  la  ni 
ertiitded  or  aroMed  by  the  uMie  Uet  tbat  tbere 
anoiber  reaedy,  tbe  law  belDf  that  tberamuaCbe 
DO  apeolal  and  adequate  remedy;  and  mandamua  ' 
iha  only  adequate  remedy  tor  pre*entJnir  tbe  on 
fuakx)  Id  KOvemmeDl  mattera.  partlciilarly  aa  tli 
Sanaio,  and  not  the  oourt,  b  tbe  body  to  pan  upon 
tbe  coneotoeaa  of  tbe  action  of  the  eyecu  tire  ao 
lODR  a*  he  keepa  within  tbe  raose  of  power  oaDllded 
to  him.  State.  Atty,  Oeo.,  t.  Jobnaoo.  8D  rb 
«r,  IS  L.  R.  A.  4M  lUm. 

Where  the  defendant  b  not  an  oaoer  d«  roeto,  n 
b  Ua  doty  to  anrrender  to  the  rttlator  tbe  property 
of  tbe  olBae  at  tbe  oommenoement  of  tbe  relator^ 
term.  State,  Jon«a.T.Oatet,n  Wit.  eMiUMi. 
*~a  writ  to  reatorea  party  to  am 


aomhln>.aDd       ... ,  ,_, 

deHTOrad Into bb  pnimUnn.    Nelaan  v.  Edwarda, 

KUx.tmam}. 

•Ay  to  oonp^  the  ttanatOr  or  drtmy  of  the  book^ 
noorda,  papata,  aeala.  and  other  parapbemalla  of  a 
pnUle  oaoe  to  Hm  oOaer  enbtlad  to  tbpir  ouatody, 
and  by  Tlrtnaal  the  wilt  tbe  aumnder  of  public 
~  W  totbeoflloe  em  "  ~ 
.Bolt,M 


ebS  Bnr.m,mtaAn.Di 
iiaa  lo  be  an  aatabUabed  naxim  < 
It  b  tha  fcopar  taaaedy  wbetw  tt 


a  apedflo  fawal  rliht,  and  do  other  apeolBo  lent 
rlclit  and  operatlre  remedy,  upon  reaaona  of  Jot- 
ttoeand  public  policy.  Id  order  to  preaerve  order 
and  good  Boveniment;  and  where  any  ooe  baa  been 
unlawfully  kept  out,  or  dbpomeaand,  at  an  oDIoa  to 
whioh  he  le  entitled.  It  llaa  to  admit  m  to  raatore 

Many  elronanataoeea  may  oontrol  tbo  oourt  Id 
merctelnir  iia  dbcretlon.  but  when  the  relaior 
ahflwB  a  title,  prima  facia  or  otberwbe.  the  mere 
~  '  1  thnebanotberportoD  claimlnvthPMme 
111  not  operala.  Id  Haelf.  to  ptavent  an  al. 
la  tbe  WTb,    State.  O'Doonel,  *.  Buaman. 

at  H.  J.  L.  «n  aoTi. 

Handamua  will  Uatoeommand  an  ezoflkeer.aaa 
mayor  or  bb  deputy,  to  dellrer  up  tbe  book*  and 
papen  and  aeal  of  olBce,  and  will  not  be  defeated 
br  a  pretended  eierdee  of  the  oOce  d«  facto.  Peo- 
pHi.  Brewster,  V.EUduff.lSIIl.  Ml,  as  Am.Dea7ti 
CMU. 

An  oAoer  wboae  ivrra  haa  expired  nwy  be  oom- 
pelled  by  mandamua  to  aurnndeT  to  bb  sucoeeaor 
all  Tecorda,  booka.  end  papera  pertalnlns  lo  bb  or- 
Soe,  where  auob  olDoer  on  demand  refueea  to  de- 
liver tbe  aame.  Vaanaobt  t.  Gernua  Literary  Ano. 
n  iDd.  ua  OSM);  feoplf.  Vuller,  r.  Hlllbrd,  »  IlL 
US  IIMR);  Wannr  t.  Urera.  t  Or.  n  (UTD):  DrbooU 
T.  Jon«s.  1  B.  D.  S  (1890):  lindaey  r.  Luckett, » 
Tri,  Hia  am). 

It  b  the  proper  remedy  to  eompel  our,  who  haa 
jH>  color  of  title  to  an  offloe,  to  eumuder  It  to  ooe 
wfaoholdatbeprlmafaolelltJeiolt.  Slate. Uooi*. 
T.  ArohlbaM  <N.  D.) «  M.  W.  lU  OOKD. 

AndlDtbeabaeooeorezpreaaatatmory  anthor- 
Ity,  It  b  (be  only  praoUeable  remedy  to  Inalate  a 
claimant  Id  oOoe.  aod  obtain  tbe  reoord*  and  p^ 
pere  tboeof.   Bute,  Butler,  r.  Callahan.  4  N.  D. 

iBia»'.  * 

tt  b  the  proper  rnnedy  where  one  b  lawfully  en- 
titled to  the  oOoe.  Helaker  t.  Neally,  41  Kan.  19 
(IBW). 

Where  the  oiderdlreotlnB  mandamua  to  baue  for 
the  surrender  of  the  booka  and  papen  belonylDB  to 
an  offloe  >a  uaqnallHed,  Itbapeiemptory  mandam- 
ua and  b  not  tbe  tuhject  of  en  appeal  beoauae  final 
Id  lea  obaraerer.  Harwood  t.  M^'^'^",  t  lId.M 
<18M).  Afflrmed  10  Hd.  ISI  OMT). 

But  It  baa  been  held  that  tbe  writ  abould  baue  m 
tbeflratlntlaoeelnanaltemetlTe  form,  and  tbat 
an  order  on  petition  dtreetlnv  a  poemptory  writ 
will  be  nveraed  opon  appaaL    tbii. 

ItbwellaatUed  tbatiDaDdamnawlDUato  oom- 
pel  the  dellraiy  of  tbe  tKwka  and  papen  baloDfing 
to  tbe  offioa  upon  roftaal  after  demand  iherefor, 

adjudlealed  and 

, . trlbuoaLaiidha 

paaaaaalon  of  tbe  oOoa.   Stat^  OMM^T. 


.,CoogIc 


Color  of  rigtit  may  be  b;  boMlng 
bli  tena  bti  ezpiTed. 

ir  the  office  ii  full  d«  facto  msndamna  will 
Dot  remove  tbe  occupaot,  but  quo  wuraoto 
might  be  reaorled  to. 

King  t.  Oxf^trd,  0  Ad.  &  El.  849;  Staortt, 
HuidamuB,  p.  183;  Feo^,  Dolan,  t.  Latu,  SQ 
K.  Y.  817;  JWto,  FaOe,  ?.  Ferrit.  76  H.  T. 
820;  Duane  t.  Menenald.  41  Conn,  517;  Ang. 
A  A.  Corp.  §  702;  French  y.  Qnean,  7B  Ma 
4S6;  High,  Eitr.  Legal  Iteoi.  §  ESi  ftopfe, 
Hodgkintm,  v.  .^ixrnf,  G  Hfll.  62'^;  Meredith 
T.  Saeramenlo  Oovnty  Supert.  60  Cal.  484;  fto- 
pto  T.  (Hdt.  S  Cal.  176,  56  Am.  Dec.  808;  Sua 
r.  Bbatta  CouiUg  Svper.  Ct.  S8  CaL  174;  Be 
rorn^and  Re  Stiner,!  MIbc  260;  iVepb,  Wren, 
T.  Qoetting,  188  N.  Y.  06S. 


OkMOM  ScrRIMB  COUBT. 

II  after 


faith, 
books,  etc 

BpelllDS,  EitraordiDary  Relief,  tS  1883. 1573; 
FeopU,mUtoR^  T.  ML  Vernon,  RB  Hun,  »4; 
LavTgnee  v.  Bankg,  84  Mich.  8W. 

Where  tbere  Is  an  occupant  of  an  office  bj 
color  of  right,  the  laaueof  a  commUaioa  to  ttie 
relator  U  not  to  be  taken  prima  facie  a*  an  ao- 
tual  ezpnlslon  of  the  prior  occupant. 

Ptopie.LoekKood,  y.  Servgham,  SO  Barb.  809; 
ffarvKMxt  V.  Marthall,  10  Hd.  451;  Ftaple,  Geh- 
man.  ▼.  DOeman.  7  How.  Pr.  134:  Fi-a/  r. 
Mieliie,  S8  Micb.  823;  Delgado  t.  Ohmm  (N. 
VL)  25  Pac.  MS,  140  U.  S.  666,  8S  L.  ed.  5781 

Defendant  is  holding  under  color  of  righ^ 
because  he  waa  dnl;  elected  for  the  prior  term. 


May,  lOa  Ho.  188,  BOB  (WKn  TerHtOtr.  Elaeamann. 
Sbewer,  S  Dak.  sn  {1881]. 
In  Amerloen    BallwBj-Pcog  Oo.  r.  Haran,  101 

MB«.aie,i(B,8AiiLKep.snaH»,it«       '"  " 

well  aeitled  ihat  maDdamua  would  Us 

Utwa  olerk.  or   >  clerk  of  a  publia  corporation 

wbose  once  bad  eipired.  to  deliver 

oeaaor  tbe  common  leaU  t>ooka,i)apera.BTidrM)orda 

ol  the  corporatlDii  whioh  had  t>eloDg«d  to  bla  eoa- 

loilr. 

Where  there  k  no  other  spedlla  legal  remedy, 
aiBUdamiia  It  the  appropriate  remedy  In  case  of  an 
ei  oncer,  whether  of  h  public  or  of  a  private  oor- 
porntlon,  couDty.  church,  or  locletr, 
tor  or  widow  of  auob  offloer,  who  refuses,  upon  de- 
uaiid  made,  to  deliver  to  hia  auocessoi  Id  offlce  the 
InalBTila,  bookg,  papen,  etc  pertatnlnii  to  aucb  of - 
Dee.  BtBle,Cooper  County,  v.Treiit.lS8Ho.BTl(18n). 

And  thii  ta  ao  for  tbe  reaaoa  that  at  the  explra- 
tJon  of  a  term  of  olDoe.  It  Istheoncltl  duty  of  the 
oUoer  to  aunender  the  l>ooka  of  hie  once, 
auoh  doty  doe*  not  lieoome  ten  an  ofBclal  onf 
cause  neglected  until  tbe  oUce  has  expired;  an 
such  aoasereplevlD  la  not  a  proper  remedy.    Keo- 
kuk V.  Hemam.  M  Iowa,  IBS  llBni. 

The  writ  also  Ilea  to  compel  im  oOoer  to  pi 
his  guooetaor  money  whloh  Is  required  by  law  i 
applied  to  Bchool  piirpoKe,  where  the  prompt  appli- 
cation ol  sucb  mooe;  render*  it  Decenary.  Frls- 
ble  V.  Foee.  TSlDd.  ISB  rlSSll. 

And  where  the  object  of  the  writ  of  mandamus 
|8  not  ODly  to  restore  to  once  one  who  bas  been  li- 
legally  ousted,  but  also  to  cause  the  books,  papers, 
and  arohlvea  thereof  to  l>e  delivered 
•Ion,  the  writ  wiU  operate  aa  h  more  i 
effectual  remedy  than  proceedings  in 
quo  warranto.  Baotoo  v.  Wilson,  1  Tex.  400.  108 
(ISU). 

By  such  writ  the  l^ral  olBoer  Is  put  la  the  plaoe 
of  tbe  Inlrudcr.  Prlnoe  v.  Sklllln,  71  Ue.  8W,  8S 
Am.  Bep.  «a  ilSaO). 

If  one  \a  entitled  to  the  offlce  of  Boveri 
may  maintain  IE  by  mandamus.   QoS  v.  Wilson,  88 
W.  ya.8Ba.3L.B.A.SB,I0  (ISSSi 

Handamna  ta  the  proper  remedy  to  reoover  tbe 
l>ooks  and  papers  appertaining  to  tbe  offlce  of 
town  clerk  wrongfully  witbbeU  by  one  olalmlutt 
the  title  to  auch  oDoe  as  against  one  leirally  elected 
to  fill  such  once,  and  such  writ  may  be  granted 
•VBD  on  tbe  applloatlon  of  the  party  so  duly 
•tooted.    Walter  v.BeldlnR.MTtSS8(lSB8). 

Id  Taylorv.Heury.£Ph!k.8gT.«£llBHi.  tbe  re- 
lator claimed  tbe  t>ooki  and  papers  appertaining 
to  tbe  olBca  of  town  clerk,  to  which  offloe  the  ceo- 
ord  of  the  towtt^  meellng  showed  that  be  waa 
•leoted  at  an  adjourned  meeting,  without  showing 
from  what  meeting  it  was  adjourned  or  tbe  dale 
tberror.and  the  court  ordered  tbe  writ  to  inue. 

Thp  rclalorinuatsbowthata  vacancy  existed  in 
ttieo&oe.andthatlwwM  electedtoDUic  Doane 
JI1  r,   R.  A 


V.  Scannell,  T  CU.  an,  and  tS  (18GT};  Taylor  v.  Henry 

It  must  lie  ahown  that  the  partlee  •ongbttobe 
ooeroed  were  bound  to  aot  People,  Phiuipa,  v. 
LJeb,  SB  la  IBl  rlHTT). 

Bo,  tbe  petition  must  show  upon  its  face  that  tbo 
relator  haa  acleBrrigfattothepoeBefflaii.andevvrr 
material  fact  upon  whloh  tbe  petldoner  relies  must 
be  dlaUnotly  set  f ortb.   lAvalle  v.  Bonoy.  te  OL  HT 

In  a  case  free  from  reanonable  dootit  Id  respect 
to  the  title  to  the  offlce,  It  la  tbe  duty  of  the  Justice 
to  prooeed.  and  proteot  the  party  elected  or  ap- 
polDted  to  onoe  against  the  unlawful  wtihholdlng 
by  bis  predecessor  of  tlie  book*  and  papers  of  the 
office.  People.  WlUIamstHi,  v.  Allen,  18  Barb.  V» 
(18811. 

In  New  Jersey  It  has  been  held  that  memtwn  of 
a  public  trady  boldlDg  over  until  their  auccesaoii 
are  elected  and  quallBed  are  uotorTlceisdt/acfolD 
such  a  sense  XbaX  a  maodiimuB  ahould  not  be  al- 
'  iwed  against  tbem.    Btate.  Lore.  v.  Fm>bolders 

r   Hudson  County,  88  M.  J.  L.  288  IISTI);  State, 

larke,  v.  Trenton  Bd.  of  Health,  18  y.  J.  L.  B« 

ire  the  appointment  of  the  defendaDt  to  tbe 
Is  clearly  void,  and  the  relator  has  a  prima 
fade  title  to  offloe,  the  mere  fact  that  the  formerls 
offlcer  ds  /netii  wUI  not  of  Itaelf  form  an  ohjeiv 
in  to  procvedlDsa  against  him  to  oompel  the  de- 
livery of  the  books  and  papera.   As  Baker,  11  How. 
Pr.  US  (ISM). 

The  remedy  cannot  be  defeated  nor  can  the  offl- 
cer be  deprived  of  ttie  poaaesaloD  of  ttaettooksaDd 
paper*  of  an  offloe  to  wbloh  be  baa  been  regulariy 
elected  or  appointed  dinply  Iteeause  another  party 
claims  to  retalD  the  same  upon  groands  wblch  are 
frivolous  ororeate no  reasonabledoubt  la  regard 
ffloer.  Be  North  v.  CUy,  1  Thomp.  *  C. 
ffiT  (18T1). 

I  claimant  for  oflloe  has  given  tbe  t>ODd.quaU- 
and  received  tbe  oommtaslon  of  tlie  offloe.  be 
Titled  To  mandamus  to  oompel  one  holding 
a  previous  term  to  surrender  the  oustody  of 
tbe  books,  flies,  offlee  room,  and  other  property  of 
butsnob  remedy  does  not  prajadlce  die 
f  tbe  ultdmale  right  to  tbe  offloe.  State, 
Law.  V.  Baxon,  W  Fla.  TW  dtSt}. 

In  Rt  Baker  ft  Tandewatker.  11  Pa.  MO  (18B»,  It 
woa  held  that  there  waa  a  regular  and  well-lcnowii 
oompel  pnbllo  offlcera  to  do  their  whole 
dutiea,  which  remedy  waa  by  m  ' 
therefore  there  wM  DO  need  oi 
remedy  wbhdi  the  oourt  would  ni 

In  that  caae  It  waa  songbt  to  oomcel  a  late  Ju». 
tloe  of  the  peace  to  deliver  over  to  hi*  niirniMiiii  In 
offloe  the  docket  upon  a  aummary  prooeedtng  by 
way  of  petition  and  rule  toabowoauee.  whloh  pro- 
oeedlnga  tbe  oourtquesbsd  and  rereraeO, 
In  Burrv.  Norton,  K  Oonn.  IttlUW,  Iha  nnlta 


tatn. 

tpi  nitder  tlie  Coiutltullon  Is  atUl  entlUed  to 
kold  QniUbbmccetsorii  elected  and  qoBlIQed. 

Const,  art.  10,^1;  Btate.  BeenUnff.w.Binwn. 
W  Or.  877;  Oimlin  t.  KoMaJer.  16  Or,  460. 

And  tbe  penoD  elected  to  mcceed  one  f  nr- 
■nerly  elected  and  holding  the  office  must  be 
dal7  qualified  to  bold  tha  ^fflce  before  be  can 
oast  i£e  former  iQcumbent. 


8ti^,  Sngdir,  r.  H/aaman,  91  Ha  143. 

TberetOTe,  t(  tbe  penon  claiming  to  be 
dected  at  Idi  ancceesot  db*  before  euteriag  tbe 
office,  or  declines  to  lake  tbe  office,  or  la  In- 
eligUde  to  b<^  tbe  office  under  (be  Conailtu- 
doD,  then  the  defeDdant  baa  title  to  the  office 
■nd  haamrlght  to  All  It  antil  the  next  election. 

SlaU,  B^ea^ng,  t.  Bmon,  nipra;  People  t. 
TiUon,  87  CaL  814  , 


r.  Cabtbb.  HS 

Tbe  rale  that  maodamna  win  compel  the  de- 
llTerj  of  the  boohs,  etc.,  by  the  predeceaaor  to 
the  relator,  bas  reference  to  tnstancea  where 
relator  is  ezercislng  the  office. 

MeOee  r.  State,  ArteU.  103  lod.  444;  Spell- 
ing, EitraordlDarv  Relief,  g  ISIO;  Btais.  Om- 
non.  V.  Map.  108  Ma  488. 

The  rule  that  mandamag  la  not  the  remedy 
to  ouit  an  Incumbent  In  office  is  applicable 
oDly  when  the  relator  la  clearly  ont  and  tbe  In- 
cumbent Is  clearly  in,  tbe  fnllness  of  the  office 
belog  the  left. 

8taU,  Ginnon,  t.  Mag,  tupra;  KeHg  t.  EU- 
varde.  09  Cal.  4S8. 

Quo  warranto,  by  our  statute,  taan  adequate 

id  specific  remec^  as  it  will  exclude  the  de- 
feodamfrom  tbeomceand  be  enforced  by  "at- 
tachment of  tbe  body  of  the  defendant 

Code,  gg  8SB,  S68;  K^  t.  BJaardt.  mipra; 


keeper  of  the  woik-housB  and  jail,  wbo  had  been 

n  the  onar,  refused  to  dellrernp 

gglOQ  ol  Ibe  ]«11  and  tfaapapen 
and  documenla  relatluff  tbereto: 
house,  and  the  ooun  gtanted 
pel  bim  to  do  ao. 

wben  an  oOoer  baa  been  legnlarlr  suapnided-bT 
tne iniTemtneiit.  undertUof  tbaezeoutlTOarttola 
ol  the  Conatttution  of  Florida,  for  anj  cauae  raooR- 
niKd  tv'tbatncilon.andtheniooeaaorto  tbe  ana. 
pended  offlcsr  baa  be«n  regulaily  Mmmlsdooed, 
ibo  lalier  laeDUtJed  totheoncl&l  property  of  tbe 
uffloe.  and  nuindamua  ll  tbe  proper  remedy  to  com- 
pel the  laapended  ofloer  to  deliver  It,  and  tbe 
ne«l J' appointed  oflloer  la  not  a  nemuai?  partr*" 
tlie  prooeeinun.  but  the  attorney  general  1 
proper  and  lufllaleat  relator.  Stale,  Atty.  Gen. 
Jobnaon.  30  Fla,  US,  W,  18  L.  R.  A.  110  iiaKI. 

In  the  case  of  People,  Brewster,  v.  KUdutf.  16  III. 
ac,  00  Am.  Dec  TN  OSSD,  tb«  oourt  granted  man- 
damoato  compel  tbe  mayor,  who  was  in  paeaeasloD 
oltbeoorporateaeal  and  iDBttnla  ol  the  office,  to 
deUrertbem  orertotbeielatorwbowssthtiperaoa 
entitled  to  tbepoeaeealontheraol,  tbe  ooun  atatlog 
thatnumdamua  was  tlie  proper  n>medy  In  «uc' 
ca.ie.tlie  relator  being  tbe  mayor  elect,  tbe  queal 
u  to  tlie  title  to  tbe  onoe  being  queaUonable  only 
upon  prooeedluics  In  quo  .warranto. 

Where  tbe  oIBoer,  a  oonnty  auperlntendent  of 
■cOooIb.  realgned  bfi  oBlce,  and  bla  aaoueasor  i 
appointed,  and  auob  aunerlotendent  quallfled  e 
entered  upon  tbe  dlachara«  of  the  duties  of 
nnce.lt  was  beldttaat  mandatnoa  «si  the  proi 
remedy  to  compel  blm  to  deliver  oyer  the  reoorda 
appertaining  to  the  office,  and  In  auoh  case  an  alle- 
latiOD  of  the  eligibility  of 
caaary.  the  defendant  admlttlnfr  his  realgnatlon. 
■cGee  V.  State,  Axtell.  1GB  Ind.  4U  OSBt). 

In  lucfa  a  oaae  It  la  not  necessary  to  dcdde 
whether  tt  la  requisite  to  tbe  VBlldlly  of  tbe  ap- 
potntmant  that  the  votes  of  tbe  majority  of  the 
whDol  trustees  should  bare  been  reoelved,  or 
vhethn  tbe  votes  of  a  plurality  ooaalituied  a  taltd 
appolntmeot.    Ifrfd. 

In  Huffman  V.  Mills,  80  Kan.  S7T  (Uaei,  the  defenae 
wastbat  no  proper  caoTSSB  at  tbe  election  returns 
lelatlDsr  to  ttie  ollloe  of  sheriff  bad  t>een  made,  and 
that  the  reb tor  bad  never  properly  quallUed  ror 
ofllot.  Tbe Eactaabowed  Ihattbe  election  retuma 
were  made  to  tbe  oounty  olerk.  that  tbe  board  of 
ooonty  oooimlBlonera  cauvamed  tbe  returns,  and 
thattbeoountTclerklmoed  Ibe oertltloate of eieo. 
Hon  under  whiob  the  relator  qnaUOed.  by  taking 
the  oaib  eit  once  and  exeouttng  (be  bond  and  llllng 
tbe  same  with  tbe  ooumy  detk,  the  bond  behiKap- 
pmvtdbr  tb*  comnlstioneis.  Hie  oonrtbeld  tbe 
nlator  bsd  tbe  rljtht  to  obtain  biaoffloe  andgrantad 

•1  L,  R  A. 


00.  In  State,  Btamberg,  v.  Legarde,  El  Ia.  Ann. 
IB  (ISOB),  petitioner,  who  alleged  himself  to  be  tbe 
dsjurs  and  ds  faelo  sheriff  of  the  parish,  applied  for 
mandamoB  to  oompel  bis  predeoenor  In  otUce  to 
deliver  to  blm  the  room,  keys,  papers,  records. 
tiooks,  anddoomnenCa  and  other  tblnga  pertaining 
totlieonaeot  sberiff.snd  a  peremptory  writ  of 
mandamoswas  taaued  from  whiob  tbe  deleodaiit 
appealed.  Tbeoaurtheldtbattbedefendauthadno 
right  to  appeal,  aa  It  did  not  appear  from  the  rec- 
ordBtbattheralueoftbeanloleeeiceededtfiOO.  the 
court  bel  a  g  wttdnut  lurisdlotlon  roHone  mnltria,  tbe 
matter  of  dispute  not  being  the  Utle  to  the  office  but 
to  the  dooumenta  relating  tberalo;  tbe  order  was 
therefore  affirmed  and  tbe  appeal  dismissed. 

Where  maodamus  waa  applied  for  to  oompel  the 
surreoder  of  tbe  offloe  of  state  librarian,  tbe  oourt 
stated  tbe  law  to  be.  that  whenever  tbere  was  a 
right  to  execute  an  olBoe.  perform  a  service,  or 
ezerelse  a  franchise,  more  especially  If  it  was  In  tbe 
matter  of  a  publlcooncem.  or  attended  with  profft, 
and  a  person  was  kept  out  Of  possession  or  dlspoa- 
right,  and  had  do  other  specldo  rem- 


Ins  of  public  policy,  to  observe  peace, 
Itood  government,  it  ought  to  be  used 
wbete  tbe  law  bad  eatabllshed  no 
speclflo  remedy,  and  wliere  In  Justice  and  good 
goverament  there  ought  to  In  one.  HarwocNl  v. 
HaiHball,  S  Ud.  8S  (185(1. 

In  Cecil  Oounty  Comi&  v.  Banks,  80  Hd.  3il  |18M), 
tbe  county  treaaurer,  appointed  under  Ibe  Mary- 
land act  of  ISH,  obap.  K,made  demand  of  offloe 
upon  tbe  oounty  eommtsBloni-rs,  aod  to  have  tbe 
books  and  papeia  belonging  tottieoOoe  delivered 
to  blm  and  also  all  records  and  books  of  the  oounty 
commiSBloners*  offioe,  whiob  books  and  papers  were 
then  lo  tbe  possession  and  ousiody  of  ibe  oounty 
'er,  which  admitted  tba 
demand  for  admliislon  to  offloe  snd  for  the  delivery 
of  the  books  and  papers,  but  claimed  Hint  tbe  offloe 
ttaen  filled  by  one  who  claimed  torelaio  It.  and 
tbe  books  and  papers  belon^lDg  thereto,  was  de. 
irred  to.  and  the  ooun  sustained  tbe  demunvr. 
on  appeal  the  order  was  alSrmed.  the  court. 
ting  tbat  as  Ihe  party  In  poaaceslon  waa  not  a 
re  Uesponer  liut  tbe  aerv 
,  (he  latter  were  bound  to  oompl 
ud,  and  ihHt  therefore  both  tbe 
I  such  petsou  were  amenable  to  tbe  writ;  and 
(her.  tbst  tbe  fact  that  suob  a  writ  had  been 
ordered  to  be  Iteued  against  such  third  peraou  in 
way  deprived  the  circuit  court  of  authority  te 
order  tbe  writasalnst  tbe  county  oommlsalonera. 

Again,  In  ConUn  v.  Aldrich,  M  Uan.  Sffl  (ISaBX 
mandamos  was  Issued  against  tbe  members  of  a 
school  oommittee  and  another,  requiring  tbe  tac> 


Obrgoh  Sufrekb  Coubt. 


JULI, 


Higb,  Eitr.  Legal  Rem.  ^  849;  Lewit  v.  Whit- 
Ik,  W*.*!'!. 

When  the  (acts  are  admitted,  aod  Ibe  whole 
cue  is  before  the  coott,  the  court  nlll  den;  the 
writ  when  tc  appeara  that  the  plafntiff  haa  do 
right 

State.  Miuon,  w.  Paierion.  8B  N.  J.  L.  100; 
SiielllDg,  EitraordlQarr  Etelfef,  §  1672;  lioa- 
Afd  T.  Gagt,  6  Haas.  469;  EtlioU  y.  Olieer,  23 
Or.  14. 

A  ceitlflcate  of  election  la  not  a  prima  fade 
title  to  the  office,  where  It  dlacloaei  on  Ita  face 
that  it  is  void,  or  the  pelition  shows  11  to  he 

TOfd. 

OmkUn  v.  Cunningham  (S.  H.)  88  Pac  170. 
If  it  appeara  (torn  the  writ  in  this  case  tbst 

ntr  b>  penult  tba  relator  to  act  as  a  member,  and 
■uoh  other  pemon  to  refrain  from  auUns:  as  sucb, 
oi  to  show  cause  to  tbe  oontrarr,  and  the  court  al- 
to wed  tbe  writ. 

So,  In  BudbuiT  T.  Bteanv,  «1  Pick.  US,  Ul  OfflS), 
wbeio  tbe  action  was  la  trover  to  reoover  Ibe 
b>K>lts  OI  leoord  of  tbe  pariata,  the  eonrt  atatod 
tt«i  wblie  It  bad  m  doabt  that  etther  troTer 
or  replerio  would  lie  In  aDOh  a  oaae.  tbe  property 
or  the  Koord*  belDK  In  theiNUlah,  andthealerkof 
theparWabeliiB  tbeoffloerdeei^edbjlairtobold 
aidkeeptbem,  tbe  parish  miRht  lake  (DChreoordg 
team  a  Mnnger  baTlng-  possesslOD  of  them  bj 
pioper  aoClon,  and  reoavtr  dumagM  for  such  de- 
tention, ret  mandanius  would  be  a  more  appro- 
priate and  eflectnal  remedy  (o  compel  the  deUverj 
ol'  tbe  reootda  to  the  lexal  olBoer. 

And  In  Lawreooe  v.  Hanley.  B4  Hlob.  3»  (IBBIJ, 
mandamus  was  (ranted  to  compel  tbe  resiMDdeDt 
to  return  to  tbe  relator,  aa  obalrman  of  tbe  board 
ol  oountr  audltore,  tbe  booba  belonains  to  tbesald 
board,  liieoourtaiatedtbatwbenapersonlnoflloe 
d«Jurc  a  de  facie  was  Interfered  wlib  br  one  whose 
laok  of  title  was  plain  and  soremed  bradjudlcnted 
eiMs.  It  was  not  our  proper,  but  beat,  to  settle  tbe 
question  by  mar  dam  ua 

Id  State.  State  ^TlDga.  BldfT.  *L.  AsBO.,  V.  Davis. 
M  Mo.  App.  UT,  UO  llSSej.  tbe  retlniiB  seoretsrr  re- 
aldied  tbe  prooeedlUKS,  upon  tbe  ground  that  be 
waa  tbe  lawful  seorelatr  of  tbe  assoafattoo  and 
tlMiefare  eotltled  to  posscaslon.  and  also  umo  tbe 
ground  tbat  before  be  could  be  oompelled  to  sur- 
render bis  aooonnt  aa  secretary  must  be  properly 
aadlted  and  settled,  and  upon  tbe  f  urUier  ground 
that  the  almtloa  of  (be  new  board  was  Itlefral  and 
Tildj  but  the  oourt  beld  ibst,  tbe  defeodaofs 
once  baring  expired.  It  «as  hla  absolute  lesal 
duty,  whether  bis  aooouuta  is  secretary  bad  been 
adjusted  or  not,  to  deliver  up  on  demaod  all  prop- 
erty which  bad  come  Into  bis  pnmmninn  by  virtue 
of  bis  office,  an  adjustmeot  of  bis  aooouots  beiag  a 
nutter  which  could  be  dealt  with  as  well  after  aa 


Ibe  plalbtlff  was  inellKiMe,  then  tbe  writ  wffl 
not  lie,  and  thu  queelioo  may  be  raited  In  tbfa 
proceed  i  lie. 

SlaU,  Snyder,  v.  Neviman.  91  Mo.  44B:  Pn- 
pfo.  tibfTW>od,  V.  State  Canvamen.  129  ».  T, 
860, 141..  R.  A.  ^46;  PeopU.  GilMm.T.  SheflM^ 
47Hi)D,  481;  People.  Htnry.-v.  SMtrand.Vi'S. 
Y.  875;  People,  StUnert.  v.  Anthony.  6  Hon, 
143:  Bitrditty.  Sirry.  Id.  857:  6bit4,  MeHttO. 
T.  Somen,  S6  N.  0.  487;  Worthy  t.  BaTTttt,  88 
N,  C.  199. 

UandamuB  will  not  pat  a  penon  In  poeaeaslon 
of  an  office  wben  it  is  dtsdoaed  by  her  petition 
(hat  she  would  be  a  usurper,  from  which  It 
would  be  the  duty  of  the  stale  to  remove  her. 

Awple,  SuTwood,  V.  Btata  Oantatmrt,  tupra; 


And  where,  by  virtue  of  an  aot  of  the  st: 
latore,  oertalnreooTdsand  smisahould  have  bees 
transferred  from  one  eouDty  to  another,  n  was  heU 
that  mandanut  would  Ueto  oompel  tbe  ooonty 
clerk  to  traDaler  suoh  reomds.  State.  Hooteo,  v, 
HoKlnney.  E  Nev,  IH  (leesi. 

In  Klmbail  V.  tfimprey,  U  M.  H.  EU  (IM«h  a  nM»- 
daftius  was  held  to  be  the  proper  remedy  to  omnpel 
the  ddlvery  of  booka  aod  papen  pertaining  to  tbe 
oOce  of  seleotmen.by  tbe  defendanta  who  claimed 
to  bold  and  eiendBe  the  oflloe. 

Bo,  to  State,  O'Doonel,  v.  Duvnan,  W  N.  J.  !■.  SIT 
lUTD.  mandamus  waa  allowed  to  compel  the  de- 
livery of  booka  and  pepeta  beloaglntfto  tbetdDoe 
of  tho  townstalp  ireaaurer  of  a  oertalD  oounlr,  tbe 
relator  olalmfng  the  ofllce  t^  virtue  of  bis  ap- 
polntment  t^  tbe  oommiuee  wbo  <dalined  to  bars 
been  eleoted. 

And  In  Btate.  Newark  *  N.  T.  EL  Co..  v.  Oc^ 
81 N.  J.  Ii.  CSS  (INT),  mandamns  was  allowed  agalEat 
tbe  lethrhut  aeoretarr  of  the  oompaay  to  oomiMl 
blm  to  dellvjer  over  the  booka  and  paper*  retatlDg 
to  the  offloe  of  seetetary,  which  ha  had  refused  to 
surrender  after  demand  made,  although  such  t>ooka 
were  purchased  by  blm  out  of  his  own  money,  tbe 
oourt  hoidlog  that  aoota  hooka  wera  the  property 

of  the  company  and  therefore  bla  pi ~     ~ 

tbat  of  tbe  company,  and  tbat  In  ai 


Bo.  In  Stale,  Davb,  > 


BacoQ.  t  Neb,  MB.  SW  n87D, 

tocomiiel  an  otBoerto  dellrer  up  property  or  the 
atate  held  by  him  wlthoat  right  or  authority  of 
Uw. 

Aaatn.  lo  State.  Dodaon,  v.  Bteeker.  U  Neb.  144 
(UNI,  where  tnaadamua  was  aouRht  lo  oompel  the 
reapondeut  to  surrender  to  the  reuEor  poaaemlon 
ef  tbe  olBee  to  the  clerk  of  tbe  district  oourt.  from 
whloh  oflioa  the  reepondeot  bad,  upon  oomplalot 
tiled  with  the  boerd  obarging  him  with  vIoIbUoh' 
ef  tbe  law.  been  lenoved.  and  tbe  relator  had  on 
the  Mme  day  been  appointed  lo  flll  tbe  vaoaiwy 
acid  duly  qinllSed  by  taking  oatbaod  giving  the 
bond,  upon  a  demand  and  refusal  of  poseenlon, 
tbe  court  held  maDdamus  was  tbe  proper  remedy, 
tbe  remora)  of  Ibe  tespoDdent  being  valid  In  law.a 
SlL-R.  A. 


1  of  the 


bat  no  lien. 

Where  a  party  has  been  In  p 
books  and  papers  of  the  o&ee,  si 
stance  performed  some  duty  appertaining  to  tbe 
olIloB,  he  lean  officer  dtfaeto.  and  Ibe  title  of  the 
respective  claimants  will  not  be  looked  Into  ds 
Jure  The  abatraotrlirhtof  tbe  appUouit  fi  unim- 
portant when  pcaacjlon  Is  deeiiy  shown,  and  It 
will  not  be  Inquired  ioto,  fnrtber  than  to  lee  tLat, 
If  In  poasoaslon,  be  has  color  of  ttile,  and  being  In 
offloe  under  color  of  right  he  Aould  bave  had  tbe 
proceedings  to  getttie  hooka  aod  pepeta.  And,  on 
the  other  band,  having  tbe  beet  possible  tight  to  aa 
office  one  should  not  bave  poeeesUon  of  the  book* 
aod  papen  by  tbe  prooeedtofr  under  tbe  New  Tork 
RevlaedStaEnte,  while  It  wsa  apparent  tbat  be  waa 
not  la  oocopancy  of  tbe  office,  and  not  In  a  dnm- 
Uon  to  exercise  the  functions  of  It.  COoover'a 
case,  t  Abb.  Pr.  Tl,  71  (isni. 

In  State.  BuUer,  v.  Oallahan,  4  H.  D. «  (UW.  tt 
waa  said  that  where  ad* /ode  officer  la  exercung 
offldal  toncdons  under  cokr  of  Hgbt,  tbe  writ  of 
mandamns  will  not  Issue  to  dtoposaea  Um,  bat 
where  an  Inoumbeot  Is  holdlnrover  after  lbs  ex- 
plratlOD  of  bis  term  and  until  a  suoeeseorla  deeted 
andquallBed,  and  has  no  other  claim  to  tbe  offioa, 
be  la  not  such  a  da/oMooffloer  asagalDSt  acaitdl- 
date  who  hoMa  tbe  proper  oartlDGate  of  eleotloa 
and  has  qnallBed  tor  the  olBoa  In  manner  and  tOra 


,dbyC00gIe 


ttl'M  IWIB  ▼.  GlBnOL 


aum.  Oartt.  V.  TntOm  Bd.  ttfBnUh,  49  N. 
J.  L.  84H:  Sra(cSnydn',v.jr«efMii,9l  Ho.  449. 

If  ineligibility  tt  abown  by  tbe  entner  upoo 
th«  adnilled  facU,  mandaiDiu  will  not  lie. 

SpeUing,  EitraoTdiQUT  Relief,  g  1S74; 
Pk^U,  QOton.  T.  Btuffiild,  47  Hdd,  481;  Grotto 
Mn  \.  Logan,  B8  Hicb.  247;  Atchiaon  T.  Lueat. 
88  Ey.  431;  StaU.  MeJfeOl.  t.  Bmen.  mpra. 

If  tbe  law  la  doubtful,  maodKinua  la  not  the 
temedv.  Tbe  ndaior'a  right  moat  be  Free  from 
all  doiibt. 

StaU.  AUy.  ffM.,  ▼.  Johnton.  80  PIl  4S8.  18 
L.  R.  A.  410;  Jfo  Gard/ur,  (ta  N.  T.  407; 
People,  Dolaa.  v.  Lane.  U  N.  T.  S17;  Flupk, 
Wren,  i.  GoetHng,  188  N.  Y.  0«l,  High,  Exir, 
Legal  Rem.  g  77;  Ai^,  Brmeuer,  f .  Kiiduff, 


Buse 

tt  tbe  ict  nuder  which  telator  dalmi  !■ 
nDconatltatlonsI,  theo  tbe  caooot  Btaie  facta 
aufflcleat  to  entitle  ber  to  tbe  booka,  etc,  of 
the  otBce. 

EUiotfr.  OUmt,  88  Or.  44;  Aopb.  Blunaood, 
T.  State  Canvnmm,  tupra, 

A  female  la  not  eligible  to  t^  ofSce  of 
county  auperlntendCDt  of  public  iDstructloo. 

Be  Begiatry  TAit,  SHlic.  87S;  PeopU,  Ahnn, 
Y.  Bngluh,  ISO  VA.  623,  15  L.  K.  A.  ISl; 
Plvmmer  ».  r«(,  144  HI.  «8,  10  L.  R.  A,  110; 
Ee  IntpectoTt  cf  EUetion,  2S  N.  Y.  Sapp.  1008; 
PeopU,  ShtTVOod,   T.  8tau  Cantaeeerw,  tupra. 


directed  bj  la 

trader  u  BcatDiit  auob  relator. 

Id  State.  Uooie.  t.  Archibald  (M.  D.)  6a  N.  W.  tU 
{UW),  tlie  luperlDteedeDt  of  tbe  atate  boapttal  for 
tbe  Inaaoe,  wblcb,  br  law,  waa  ueder  ttie  aenpral 
aaaaffemeilt  and  oootrol  of  the  board  of  Ouateee, 
wbo  bad  power  to  appoint  and  remote,  hnrloB 
Iteea  r«ino*ed  br  the  board  and  hia  auoccaaor  ap- 
polated.  It  wae  beld  ttat  be  nishtbe  oompelled 
by  mandanua  t«  tun  orer  tuob  offlna  to  hit  auc- 
eeMor,  tbe  aoTatelsntr  of  the  tiate  belat  Involved 
U  a  dlreot  aod  Important  eenaa;  the  ncht  of  (hB 
beard  of  truatata  to  oonmil  and  manace  auoh  In- 
•tltalioa  bHnv  londTed. 

Vhera  tbe  apedOo  and  onir  oblect  aoDibt,  and 
tba  speoine  and  onl;  aubject  ooTcred  b7  tbe  alter- 
oatire  wrlbwece  (be  Immedtale  and  praaent  poeaca- 
■lon  of  the  seal  and  other  propertr  appertalnlDteo 
<tbe  clerks  oOoe.  tbe  court  faeM  tbe  relator  waa 
enttUed  to  proceed  br  mindamua,  unloa  be  had 
■notber  plain,  apeedj. 
ordinary  ooune  of  law 
»  Pao.  14  ami. 

Id  Warner  v.  Jljan,  1  Or.  R  (inO),  eiandnmna 
waa  (rraoted  to  eompal  tba  defendant  to  deliver  to 
the  plaintiff  the  oountrJaJI  and  Ita  appurtenance* 
and  propert;  belongias  to  tbe  eounty.  Tbe  oonrt 
beld  that  under  tbe  provtriona  of  the  Orefon  Code 
of  Civil  Procedure^  1 583,  the  otBoe  of  tbe  writ  wai 
f«eclael;  the  aame  aa  It  waa  at  onminOTi  law.  and 
BBlcfat  be  taaued  to  an;  Inferior  conrt,  oorporatlon, 
Iwafd,  ofloo',  or  peiton  to  compel  tbe  performance 
of  an  BM  wblofa  Ibe  law  tpeciOoally  enjoin*  aa  a 
tatr  reanltJng  from  the  once  of  (mat  or  atatlon. 
'  Id  Wadaworib  v.  Baal,  U  Pa.  Co.  Ct.  «0  <1M).  a 
pereDPloiT  writof  maodamus  WMallowedatfalnat 
tbe  defendant  anthortilni  him  to  deliver  uptohli 
flee  all  the  rcoorda.  docnmenta,  and 
nappertalDlDBto  the  oBoa  of  alderman  thai 


e  tbe  defendant  oontanded  that  tbe  pn>- 
oeedlD^a  ahould  be  hj  qao  warranto,  tbe  ooort 
elated  thataltbongb  In  lacb  proceedinm  tbejuda- 
nMnt  would  be  one  of  oDBler  aaalxat  tbe  detendaot 
and  Id  favor  of  tbe  plaintiff,  yet  It  would  not  put 
tbe  plainiiR  In  pcteeninn  of  tbe  leoorda  at  tbe 
ollloeto  wbleh  eucb  Jadgment  would  eeiabliah  hk 
title,  and  that  there  fore  be  micfatailllbe  obliged 
(o  leeort  to  mandamu*  to  obtain  tbe  poaaaaaloa, 
and  for  that  reaaoD  mandamua  waa  tbe  proper 
remedy.    DrMooll  v.  Jono,  1 B.  D,  I  (UMi. 

Id  tbe  above  eaM  tbaapeelfle  and  oolr  objeet 
■ouRbt  by  tbe  plalDttlt  aod  oovared  by  the  alter- 
native writ  waa  the  Immediate  and  pieeeat  pnaew 
eion  ot  Ibe  aaal  and  other  ^operty  pertalolnc  to 
te  ofloeof  Dierk of  tbedMrlet  oonrt,  wblcbotBee 
waa  abollabed  br  tbe  OooatttotUn  upon  the  ad. 
mbaton  of  Boatfa  DakolaM  a  aiate,  th*  oBIa*  of  tb* 
•tark  of  tbe  eiroult  cowt  batn*  ot*«l«d  In  tm 
Mead  by  the  OoinHmtloii.  tha  latUr  DSoe  balu 

n  L.  a  A. 


flUed  by  the  board  of  couDty  oommlMloaeta  under 
1 W,  art  0,  of  tbe  atatc  ConatttutloD. 

In  CUDDlngham  v.  O'OoDwn,  U  Lea.  8tT  OBSSi. 
mandamua  waa  laiued  to  compel  tbe  delivery  of 
certain  booka  alleged  to  betonx  to  theland  olBce  of 
a  certain  dlatiiot,  at  which  plaintiff  ooBlended  Ibat 
he  waa  elected  reitiater  (or  a  term  of  four  yeaia. 
and  had  quallOed  by  taking  oath  and  glTtlw  bond; 
■nd  further  aliased  that  tbe  dafendant'a  tana  of 
ofllae  had  expired,  and  that  he  waa  preteDdlng  to 
bold  aaU  oUce  wltboot  authority  of  law. 

Where  tbe  plaintiff  petttkned  tbe  dlatilat  oonrt 
for  mandaniua  requiring  tbe  defaodant  to  dallwui 
him  tbe  office  of  clerk  of  tbe  court,  and  aleo  tbe 
booka  and  paper*  appertalnlDs  to  aucb  oflloe,  and 
the  factaahowed  tbe  pialntur*  election  to  and  quaU- 
flcaUon  lor  nioh  oflloe  and  hi*  perf  ormanoe  of  tbe 
dutlea  UDtO  a  oartalDdate.  when  tbe  defeDdant,  by 
nrtueot  apreteoded  electton,  olalmed  to  be  tbe 
lawful  laoumbent  and  tbe  plBlntltt,aooordlnB  to  the 
advice  of  tbe  chtef  Juatkx,  banded  over  the  booka 
and  papen  of  the  otBoe  to  the  defenilant.  but  de- 
nied that  he  thoeby  tnnaterred  tbe  rhtbt  and  Im- 
muDltlee  of  auoh  office  and  aaertad  that  he  had  i*- 
uinod  and  Reerved  the  aame  to  btnweir  until  the 
term  rt>r  wbtob  he  bad  been  elected  efatveed,— the 
cotvl  held  that  DMndamu*  waa  the  proper  remedy 
In  aucb  a  OMe,  (be  plamtUfhavlDiibaen  Illecally 
ouated  from  oflloe.  Bradley  v.  HoOnbb.  DaJL  Dee. 
(Tei.)  DM  (ISIS). 

In  Stone  v.BnuUl.M'T'tm  (inn.  mandamua  waa 
■ranted  to  oonippl  Ibe  old  truatee*  ol  an  Incorpo- 
rated villBKe  to  deliver  over  to  tbelr  aucoeaaora  In 
office  tbe  bnoks.  pnpen,aDd  property  beloDrtoBto 
the  office,  to  wtalcb  office  tbe  petltlonera  bad  been 
duly  elected  acoodlDc  to  Ibe  provtalooa  of  tbe  aoa 
loeorporatlnathe  vlJhwe, 

So,  Id  LewK  v.  Whittle.  tT  Va.  fl6  (MBl,  the  re- 
toton,  appolDtad  by  tbe  BOvemor  aa  a  board  of 
vlaltora  of  tbe  medical  oollece.  claimed  mandamua 
to  oommand  tbe  defendant,  who  prevloualr  cou- 
atltulad  auoh  buard.  to  deliver  to  tbf  petlUoneia 
tbe  poaaeaalon  thereof,  and  tb*  petition  aet  fortb 
tbe  appointment  of  tbe  petlHooanaDd  claimed  the 
ilKhte  of  the  collese  by  reaaon  ad  the  appolnt- 
meot.  aU  of  wbkdi  the  defeodaot  deoled  aod 
claimed  to  be  the  lawful  vlaltor*.  Tbe  court  atated 
that  auch  writ  wonld  lie  where  there  «•■  a  rlrbt  to 


D,s  zKivCoogle 


OBMOi  SvpBKKB  Comrr. 


Hunt.  T.  H.  Cnkwford  aad  B»k«r  * 
B«ker,  for  reapoEwlent; 

HandamusUuM  proper  renwdTbrui  officer 
to  compel  dellveir  t^  hU  inedeceSBOr  of  the 
records,  booki,  ud  papen  of  the  ofBce. 

14  Am.  A  Eag.  Enc  Law,  p.  147,  oote  1,  p. 
to?,  note  8;  Wamtr  v.  Mytn,  4  Or.  1%. 

When  a  party  seeks  to  recover  the  books, 
papers,  and  records  of  public  office,  to  which 
be  has  been  elected  or  appointed,  from  hie 
predecessor  In  office,  quo  warranto  Is  neither 
a  speed;  nor  an  adequate  remedj.  Handamus 
Is  the  odIj  remedy  sffordlng  speedy  and  ade- 
quate relief. 

Slate,  AVurton,  t.  Shervood.  IB  Hinn.  321, 
S  Am.  Rep.  116;  Territory,  EUenmaan,  ». 
Bktarv,  3  Dak.  883;  Warner  v.  Myert,  tupra; 


14  Am.  &  Eng.  Enc.  Lew,  p.  108;  Oamarw  y. 
flirAw{Ok)a.)88Pac.  14. 

The  court  will  not  ko  behind  the  certiflcato 
of  election  and  try  and  determine  issues  as  to 
the  claimant's  ellgitjIHty  or  Utie  to  the  office. 

8taU.  AOiHTton,  r.  aitenoood,  mipra;  Onnata 
T.  Lambert,  10  Minn.  869;  AMpfa,  Cvmmitum. 
V.  Head.  SQ  Hi.  835;  Warner  y.  Myen,  npn- 
Slate.  Mecklirv.  t.  Jaynee,  IS  Neb.  161:  Hifrh. 
Bxtr.  LsftBl  Rem.  §§  74.  75:  StaU.  aimmon*, 
T.  John.  81  Mo.  18:  State,  Fail.  v.  Drvjier.  43 
Mo,  fllS;  State.  AUy.  Qen.,  v.Johnton,  80  Pla. 
488,  I8L.  R.  A.410:  Tkompem,^.  BM,mA.\^ 
491;  Huffman  v.  MtUe,  SO  Kan.  577;  Ddgndo 
y.  Chavez.  140U.  8.688.  85L.ed.576;  CtonWin 
V.  CanninghimiXi.  M.)88  Pac.  170;  Wennert. 
Smith,   4   Utah,  388;  Plowman  v.   Thornton 


nooverr  of  auob  ofllce  anil  tbe  iKioka  and  papen 
spperfBlntDB  tbereto.    Fltxpatrlok  T.  Elcby, "  ~' 

407  11888^ 

In  Bridges  V.  SbaUoroes,  e  W.  Ta.  BBS  aSTS).  the 
mandsnius  hsued  aitalDat  tbe  deFendant.  oommand- 
Inn  hlin  to  admit  tbe  petitioner  to  tbe  otDoe  ol 
■uperlateadent  of  tbe  pecltentEar;,  and  tu  aur- 
reader  to  him  the  poseeesloo  and  cbarm  tberoof, 
and  to  lum  oyer  to  him  all  the  property  pertain- 
ing  to  the  offloe. 

Where  one  was  elected  the  maroT  Of  a  town,  and 
tbe  oppoMDR  candidate  took  posseealon  Ot  tbe  ofBoe, 
and  the  circuit  court  rendered  Judgment  bj  ouster 
anlost  auoh  party,  aod  tie  Sued  out  a  writ  of  er- 
ror whiob  operated  as  a  luperBOdeas  to  lucta  Judg- 
ment, and  the  part;  elected  alleged  that  tbe  court 
bad  no  Jarlsdlotlon  ot  tbe  writ  of  error,  and  ap- 
idlad  for  a  mandamuB  commandlaa  tbe  circuit 
ODurt  to  Inue  process  for  tbe  aiecuCfon  of  the 
Judgment.— It  wasbeld  that  under  thelStb  s 
of  tbe  Judiciary  act  ot  1180.  tbe  euprcme 
judge 'had  power  to  Issue  wrlli 
■ny  oourls  appointed  or  persons  holding  olDoe 
der  the  United  States.  Re  Umted  Stntee  v.  Ai 
son,  ffi  U.  8.  i£  Bow.  ITl.  ]e  L.  ed.  SIH  (laW). 

In  the  oaee  of  Foople,  Coleman,  v.  DlkemBD,  T 
How.  Pr.  !«,  la  U862),  the  court  Mated  that  the 
case  of  People,  Qrlfflp.  T.  Steele.  £  Barb.  888  (IStfii 
extended  tbe  remedy  tiy  mandamus  much  furtbei 
than  Ihatoourt  had  gone,  agBlnBloorporatlons  and 
ministerial  offloers,  but  tbnt  tbe  autborltlee  quoted 
by  the  Judge  who  deotded  that  case  <" 
rant  tbe  exl^nalon  of  the  rule  In  auoh  oases  Iwyond 
lis  ancient  and  well-tettled  Lmlta. 

n.  Ifeetmmi  of  a  demand  ondre/iiaaL 
In  order  that  a  writ  ot  mandHmus  may  inue. 
there  must  bare  been  a  ret ural  to  do  that  which 
was  tbe  object  ottbo  writ  to  enforce,  either  In  di- 
rect terms  or  by  dicnniBtances  dutlncUy  showing 
an  intention  In  tbe  party  not  to  do  the  aot  required. 
Colt  V.  Elliott. »  Ark.  3H.  fM  (ISTV). 

Where  It  waa  contended  on  tbe  part  of  tbe  de- 
fendant that  no  demand  had  been  made,  tbe  court 
slatod  that  It  was  settled  tliat  wben  It  'Could  be 
oonclusl*e]y  Implied  from  the  conduct  of  tbe  per- 
'^D  BgalDst  whom  the  writ  was  souKbt  that  there 
'to  comply,  a  literal  demand  was 


n  alternative  writ  of 


would  be  a  refusal  tc 


sordatlea,ft>TtbereaaoD  tbst 
;  under  aueb  dreumstances  l>o- 
oamearerutaL    OookUnT.CuanlngbamtN.  U.iaa 

Pac  mow). 

In  MaDlarmld  t.  Fltolt,  ST  Ark,  UH  (IBTl),  man- 
damuB  was  allowed  to  compel  tbe  rmrister.  whose  j 
duties  bad  expired,  to  deliver  tbe  orlgloal  books  to  ' 
tbe  olark  of  tike  oonoty  after  demand  made  tor  I 


0  laJieai 


13  ap- 


llver  to  tbe  relator  all  the  papers  and  pn>perty 
pertalDlnjr  to  the  office  of  register  of  deeds  and  ex 
oJIcfocouQtyolerk.  The  writ  which  waa  grmnted 
returoablo  at  chambeis  outelde  of  tbe  aubdivlslon 
of  the  Judicial  district  was  demurred  to  upon  tbe 
ground  tbattherewasno  Jurlsdlciloo  tomakeltso 
returnable,  and  for  tbe  reason  that  It  did  not  state 
facts  Bufflolent  to  oonsUtuto  a  cause  nf  action,  and 
that  it  did  not  recite  tbe  want  of  adequate  remedy 
at  law;  and  tor  the  further  reason  that  tbe  act  of 
February  22,  18TB.  did  not  unnsolldate  tbe  two 
oouotlea.  nor  abollGh  the  defendant's  offloe  of  teg- 
offlcto  county  clerk  ot  one  ot 


Tbeoi 


Id  that  th 


olent 'Jurisdiction  to  warrant  the  issuance  of  the 
toflgTB  consolidating  the  twoooun'les 
Ing  such  office  In  one  county,  and  that 
therefore  the  relator  was  entitled  to  tbe  wriL  thp 
irOeBBUfflcIendy  showing  tbe  want  ot  adequate 
tmedy  at  law  although  there  was  no  formal  alle- 
itlon  thereof.  It  being  shown  by  abundant  proof 
lat  the  relator  had  demanded  tbe  dellrery  at  the 
liapers  and  property  .an  rl  that  there  was  a  refusal  on 
""  """'indaut'spartto  comply  witb  the  demand. 

must  be  a  demand  and  retUE^I  before  a 
nus  will  be  absolutely  Issued.    I«onard  v 
FKluse.lSOil.lTSdSU). 

In  Com.  V.  Aibfarn.  B  Mass.  aS.  tM  (iSOT).  It  was 
stated  that  the  proper  remedy  to  be  taken  by  a 
r  to  an  office  was  for  such  suoc^sor  to 
oath  of  nCace,  and  to  demand  ot  the  prede- 
tbe  oIBce.  nod  If  I  bey  were 
for  a  mandamus  tooompel 
irds.    In  that  case  tbe 
on  In  the  nature  of  s 
9 wo  olerk  wbo  was 


*T,» 


7.  Sbsanr,  ■  Dak.  881 


takel 

reoords 

m  to  deliver  over  tba 
>urt  refused  an  Inlori 
_  lo  wsrranto  against  tbe  Xi 
elected  for  one  year. 

it  lo  the  ease  ot  Re  Oobee.  8  How.  Pr.  SBT  (18531, 
thedefendaoc  showed  cause  against  tbe  applica- 
tion made  under  N.  7.  Rev.  Smt.  05i.  upon  tbe 
ground  chat  no  notice  bad  l>een  given  to  him  by 
.oyottbe  canal  oommlsaloners  re^julriog  him  lo 
nrrender  up  the  office,  or  the  books  and  papers 
herein,  to  the  relator  or  to  any  other  person:  that 
the  only  deniaodever  made  was  that  of  the  relator 
iself  which  waa  not  acoomj«nled  by  any  notice 
■equeat  from  tbe  canal  coiomlsstooeta  todeUver 
up  tbe  books.  Tbe  onurt  held  (hat  It  wn  not 
served  by  the  canal 
comml«loner»  In  proceedings  under  auob  si  acute. 
Where  n  board  of  eommlSBlooors  bad  been  ap- 
3lnted  by  the  oomptroller  It  km  bold  that  by 
iDh  appointment  tbe  tormer  board  do  longnr 
held  offloe,  and  that  tbeir  detention  of  tbe  booha 
and  papers  ot  the  offloe  was  a  peraunal  detmtloo 
of  the  same  and  not  tbe  detention  of  tbe  board, 
and  tbetefore  a.  demand  upon  them  as  Indlvlduala 
was  sufficient,  and  that  sucb  new  boatd  wetn  antk 


CS  Alk.  SOB;  14  Am.  A  Bog.  Bno.  Law,  p.  148; 
Cbnunm  t.  Fatitr,  ntpra. 

Handamos  la  Oi»  proper  remedj  when  a 
partj  ae^a  to  mom  tbe  booki,  pspen,  aod 
neorda  of  ft  public  office  lo  wblcb  lie  tiM 
been  eteeted  or  appealed. 

Henfll,  MaDdamui,  §g  14S--1B9;  U  Am.  ft 
&ig.  Ed&  Law,  p.  147,  note  1,  p.  SOT,  note  B; 
High,  Extr.  L^  Rem.  gg  78-76;  Wonur  t. 
Mgen,  4  Or.  12;  DriteeUv.  Jonet,  1  B.  D.  8; 
TtrritiMj,  BittTttnann,  ▼.  BRMrer,  8  Dak.  8SS; 
OnnteU  t.  Xomitrt,  10  Minn.  860;  State, 
At^«Tton,  v.  Sitneood,  10  Hlnn.  891,  8  Am. 
Rep.  118:  FeopU.  BmtMer,  ▼.  EOduff,  16  111. 
600,  SO  Am.  Dec.  768;  S^a  t.  EdvaMt,  U 
Tez.  880;  Lindtey  t.  Lvidutt,  SO  Tex.  516; 
Seman  v.  Ptrry.  24  Tez.  aSS;  EeoktUc  f.  Mer- 
nom,  44  lows,  482;  Bantan  t.  WOton,  4  Tex. 


400:  BtaU,  Oam,  t.  Afanon.  00  Mhu.  888; 
WaU»r  T.  AidtV.  34  Vt.  6S8;  State  t.  Ihm», 
Minor  (AJa.)  46,  18  Am.  Dec.  28;  Bromt  *. 
TviTMr.  70  N.  C.  OSi  Jadum.  Van  (hurUandl, 
T.  H<rU«n(,  B  Johna.  186;  MiOtr  t.  Manict. 
6  Hill,  114;  .imofrf  ▼.  fitidwn  AftM-  A  Cb.  48 
Barb.  116;  OtnurOH  t.  i^rJbr,  and  QmUin  t. 


CbMM'npftam,  lupra. 

Handamaa  will  not  Ue  to  trr  title  to  a  puhllo 
office,  but  It  will  He  to  compel  a  |»«deceMot  in 


turn  OTer  to  bli  ancceaaor  tbe  booki, 
papen,  aod  recoida  belonging  and  ■ppeitaJDlDg 
to  a  public  office,  where  tbe  plBtntflt  ihowa  In 
blmaelf  either  an  abaolule  or  prima  facte  title 
tbereto,  and  a  oertlflcate  of  election  regnlar 


Biting  V.  Turner,  8  Okla.  84;  Oamerem  t 


tted  to  the  poweaaton  thereof. '  People.  WUUamaon, 
T.  AUcm.  e  Barb.  B£  aSBU. 

WberemawtaniMlW  tooompeiaiedalirerreC 
tbo  moorda,  montmeoia,  and  oadal  btfoncfiva  of 
■  pabUooDoe  toaauoosMor  boMiQfcapilnaeaole 
or  abeOlate  ttUe  emanatlnB  from  tbe  aaUxntQ 
constltated  b;  law  to  ooover  It,  atMr  denianO,  tbe 
UtlB  to  the  olBoe  li  not  In  oontTOTeear,  nor  oau  It 
ba  pat  tn  iBue.  Gameron  r.  Paiket  (OUaJ  S8  Pao. 
U(UM). 

Wbeiv  It  wM  ahown  that  tha  dot?  to  take  and  de- 
liver the  book*  and  papen  pertalnins  to  hli  oBloa 
wtthont  demand  waa  Imposed  upon  tba  defend- 
ant br  itatute.  It  wai  beld  that  tbe  aotloti  fell 
within  1 696  of  the  Dakou  Codeot  OItII  Prooeduie, 
which  provides  that  numdamua  ma;  haoe  to  oom- 
pai  tbe  perfonnBDoa  ot  an  aet  tpeolalir  eojolacd 
brtawaaadDtr  lesulclnr  fram  anofloe.  Tenl- 
Corr.  BiwDmani].  v.  Sbeaier,  E  Dak.  Sffi  (1B81). 

See  also  Tbompaoa  v.  Holt,  (U  Ala.  m,  m  (um). 
and  Bamaer  Oountr  Supeia.  v.  Heeaan,  I  lUnn,  3BD 
(UK)  f(^/ra,T.:  FaanaotitT.Qerman  Utsrar;  Ano. 
«  Ind.  lai  (ISU).  and  Btale.  Cttnnon,  t.  Uay,  108  Ho. 
488,  aaa  amu,  ntpra.  L 

IZL  STM  Of  mutt  no-rcndsr. 

A  writ  of  mandamusdoea  notaettle  or  determine 
the  right  to  offlot!;  Its  elleot  li  to  fill  the  olBoe  by 
■  pnttliiK  the  relator  In  the  posKsslon  ol  It  wbee  va- 
cant, BO  tbat  the  right  mar  be  tried  on  qdo  war- 
raoto.  Com.  v.  Pbtladelphls  Coantr  Comn.  e 
Wbart.  tn,  iSa  OMl). 

ScRludgment  fortfae  lelalor  Inmandamns  pro- 
(weclIngBdoeanotdelerinlne  the  final  riehu  of  poa- 
sesslon.  but  gim^Aj  determines  tbat  tbe  relator  has 
a  risbt  to  Immediate  poteenlon  under  hts  prims 
fade  title.    State,  Jooea,  v.  Oate*.  W  Wis.  SB4  (1888). 

Xbe  aarrender  of  tbe  books  end  papen  ottbe 
ollloe  amounts  toa  mere  reootiQltloD  of  the  relator's 
prima  fade  title  under  the  canvass  and  Section 
oertlflcate,  and  will  not  afteot  any  ligtat  of  the  de- 
fendant tc  ooolest  theeleotloD  otUierelalorln 
proper  proceeding.    JMd. 

As  tbe  court  cannot  go  behind  the  oertlflcate 
of  elecUoQ,  the;  can  only  determlaa  whether 
not  the  rotator  has  received  the  office  on  eleoat 
givmi  the  t>0Dd,  and  taken  the  oath  reqoliedbr 
law,  and  If  be  has  performad  suob  Bote  he  b  prima 
fade  the  anaoeeaot  elaoted  aod  qualtOed,  aod  aa 
•uob  entitled  to  tbe  poaeailon  ot  tbe  artloiee  Oe- 
iBaade4,antll,lDaproperproceedlDKtortbat  pur- 
poae,  bla  title  to  tbe    olBoe  baa  been  tried  and 


Hhin.  m.  2  Am.  Bep.  U*  (UTO). 

And  suob  prima  faine  title  k  oonclnalve  until  tbe 
ilgbt  to  tbe  oAoe  U  uUlmandr  determined  mi  a 
400  warranto  or  tDformatlaa  In  the  nature  Ibeieot. 


IV. 


wrltlbe  petition  D 


partr  to  malDtaln  mob  a 
state  faota  wbndi  show.  It 
r  ilgbttotbe  performanoa 
of  the  thing  doolared,  and  tbat  It  was  plainly  the 
duty  of  hlB  predeoesaor  InoSloe  to  perform  the 
duty  required.  Houston  Tap  A  B.  R.  Oo.  r.  Ran- 
dolpb.UTez.81T(UGB). 

eleoted  to  an  oOoe  vltl  be  deemed  In 

aa  otttonhla  taking  the  requisite  oath, 

provided  DO  other  oondlUon  la  [>mecrn»ed,  but  It  Is 

otlierwlas  as  against  one  alrendj  In  aotoal  powca- 

UDder  color  of  right,  though  he  be  not  an  ot- 

floer  de  Jure.    Fecq>Ia,  HodgUnson.  v.  Stevens,  f 

Hiu.ou  aaea. 

To  aoaae  where  tbe  icepoudents  Insisted  tbat  Inaa- 
muoh  ta  their  were  actually  In  possenlon  of  tbeof- 
Poa  In  qaeatlon  under  a  claim  of  right,  exerclalnr 
the  functions  annexed  to  It,  tbe  only  mode  of  oon< 
tro  verting  their  title  waa  brawrltofquo  warranto, 
the  court  stated  tbat  tbetaoC  that  tbe  olBcea  were 
dc  toB^  BUed  and  ooonpled  b;  rival  aiaJmaota 
was  br  no  tneone  deoUve,  nor  perhapa  matarlal 
upon  tbe  polnb  and  that  tbe  oourt  bad  ao  decided 
In  tbe  case  of  conflicting  nlalms  to  the  ofloe  Ot 
connir  commlaslooeTS.  and  also  tn  the'oase  of  mem- 
t>eni  of  theschoo)  oommlttee.  American  Ballwar- 
Frog  Co.  V.  Haven,  101  Han.  BOB,  408,  3  Am.  Bep. 
377  I186S).  tbe  court  foUoKlng  Its  prior  decisions  In 
Bt  BlrooR.  S)  Plok.  <St  (1B38),  and  Conlla  v.  Aid- 
rich,  W  Mass.  5fiT  (IHSI. 

Where  an  ofBce  1>  vaoated,  andtone  with  olalm 
and  color  of  title  awumes  Buoh  office  and  eoten 
upon  thedlscbartre  of  the  dudes  theieof.  be  will  be 
beld  an  officer  lU  faO/i  entitled  to  po«e«10D,  aod 
the  mere  fact  of  his  forcible  removal  from  tbe 
premises wheie  ttas  bualDcs ottbe  oBtoe Is trana- 
acied  will  not  alteot  his  rlirbt  to  tbe  <Aoe.  Be 
Oonover  v.  Devlin,  M  Barb.  187,  ns  (USD. 

Id  tbe  ilMve  case  the  oourt  further  stated  that  It 
doubted  whether  a  party  not  In  poeeeeslon  of  an 
ofllce,  and  theretore  not  In  a  oondltlonito  exernlBe 
tbe  functions,  should  tn  anr  case  have  tbe  po«ea- 
Blon  ot  the  books  and  papen  of  It  awarded  to  him 
In  a  aummarr  manner,  even  though  hia  Utle  to  the 
oSoe  was  perfeet,  and  iDcUoed  to  tbe  oplcion  that. 
OD  the  other  tend,  a  partr  Id  an  office  with  oolor  ot 
title  wd  poformtug  the  duties  of  the  office  shoub] 

Tbe  abova'stateoMot  ot  the  law  waa  dtoanted 
from  bi  the  anbaequent  bearings  Of  tbe  al>0VB  oasa  In 
t  Abb.  Pc.  ni,  and  •  .Abb.  Pr.  tat,  ar,  tba  oonrt.  on 

'    former  beating,  htidtng  tbat  tbeootutbadao 


.,Coo^^Ic 


wo 

JWtM*,  U)d  ConiUn  T.  Ounniiuhmit,  tupra; 
Fe^,  Oummtngt.  y.  Head,  3S  III.  SZB:  StaM, 
Jaektm,  ▼.  ffoimnt  CVwi.fr  «.  41  Ho,  247; 
Wtnntr  t.  Smith,  4  Utsb,  asS;  Pfomnan  r. 
Thornton,  02  Ala.  SSS;  Meriitl,  HtiDdamufl, 
IS  143,  IBS;  Hlgb,  Bxtr.  Lcnl  Rem.  ifSS  78-76; 
BritcM  T.  JoB«,  1  8.  D.  8;S(nto,  .d/Aarfon.  ». 
Bhennood,  ISHluD.  23l,3AiD.  Rep.  ]16;Slto(«, 
.itty.  Urn.,  T.  J<Aaten,  BO  FIb.  488,  IH  L.  K 
A.  410;  Stale,  Jfewark  <fi  y.  7.  R.  Co.,  t.  OoU. 
Sa  N.  J.  L.  286;  HiaU  t.  Laj/ton.  38  N.  J.  L. 
S44;  PeapU,8milI'.y.Peate,2TIS.Y. 46;  Slats, 
JoMt,  T.  Ooba.  S6  Wis.  684. 
Mr.  Ch*rlM  F.  Hjd*  alio  for  iMpondeot. 

Hoorsi  J.,  delivcied   tbe  opinion  o{  the 

ThUia  a  maudalniu  procQedlng  to  compel 


rwt,  Jjrvt, 

tbo  Hurrender  ot  tbe  bonVs  and  papen  belong 
fngtolbe  offire  of  countj  (uperlDleDdeat  of 
common  acbools  of  Union  mudIv.  Tbe  facta 
are  tbit  at  Ibe  election  in  Jone.  18M,  Ibe  plaln- 
tlft  received  s  pturality  of  nil  tbe  Tote*  caat, 
obiained  a  certificate  of  electtoo  to  Ibe  offlce, 
nod,  bavlng  qualified  aa  required  by  law,  de- 
maoded  ibe  said  books  and  papen  of  tb* 
defendant,  and,  upoD  bla  lefa'al  to  comply 
tberenitb,  sued  out  an  alttmatlve  writ  of  man- 
daniaa,  requiring  bim  to  delfTer  tbem  to  ber, 
or  abow  cause  Woy  be  bad  not  doni;  lo.  A  de- 
murrer to  tbe  writ  bavlDf^  been  overruled.  ib» 
defendant,  for  a  return  tberoto.  after  denying 
tbe  malerial  allegations  conlalned  tberein,  al- 
leged that  tbe  plHinilff  was  a  womao,  and  by 
reason  thereof  was  Ineligible  lo  bold  Ibe  offlce, 
that  In  Jitne,  1&S3,  he  was  elected  superinlend- 


appotntment  wai  unsuttaorlied,  and  c 
on  blroDoauiboritrlo  take  orbold  theoniGe,aDd 
becauaebesou^ltODtbsfaMOf  tbeoomptanit,  to 
teke  *ueb  books  and  paiwrB  from  one  who  claimed 
to  bold  rhe  oSoe  br  a  better  llOe  tban  himself,  and 
on  Che  last  bearlnr  of  tbe  oaae,  whlob  was  upon  an 
application  for  oertknart.  the  court  tnoUnad  to  tbe 
Mme  opinion. 

These  too  opinions  werafurtber  approved  of  b; 
the  oouTt  In  the  oueof  People,  VIUtamNin.  v.  Allen. 
U  Barb.  St.  UB  iiaUl.  tbe  oourt  holding  tbat  Ibe 
Justloe.  befon  whom  (be  proeeedipRS  were  made, 
to  obtain  the  dcUt-erTot  tbe  booh*  and  papers  ap- 
pertalnJoa  to  an  oOoe,  must  examine  the  quesOon 
oC  the  title  of  the  respeoUve  otalmanU  to  the  oflkoe 
ao  far  as  to  enable  him  t^  determine  properly  tlie 
quMUoD  to  be  submitted,  but  that,  it  tbe  riffbt  of 
tbe  applloant  was  not  free  from  tor  reasonaMe 
dotibt.  the  summarr  T«llaf  provided  tor  bv  the 
statute  rlN.T.  Etev.  StaL  ohap.  US)  must  be  denied; 
and  f  urthv,  that  If  tbe  tilte  ot  Ibe  spplioKDt  was 
free  from  ressoimble  doubt  be  wss  sbaoluleljr  en- 
titled to  tbe  aaslstaoce  wblob  tbe  statute  ooptem- 
plated. 

Id  People.  Bedxwlak.v.  Bhear  (CaL)  15  Pao.  SB 
Otgli.  the  delendant,  wbo  bad  been  removed  from 
bla  offloe  as  prison  superinteDdent  bj  the  board  of 
supervianrs  who  spi>olDled  a  aucoesaw.  bad  retiued 
to  aorrender  tbe  oOoe.  apoa  the  itround  that  tils 
lemoral  waa  Uletta]  no  eause  tor  bts  removal  from 
olBoe  belnc  orlslnallr  sssiBued.  and  npon  ttke 
(round  that  such  yemoval  was  not  made  ss  pro- 
vided for  by  the  Cstirorala  act  of  Harob  8l.l8T(k 
which  decbu«d  that  aucb  superlpleDdeDt  should 
onl;  be  removed  for  Just  sod  gnfflcieat  legal  cause 
after  afair  and  Imparlisl  inveetiitailon  of  hia  case 
br  ssld  supervisors.  A  cause  for  removal  twing 
•utaequentlr  sssbmed,  the  court  held  that  the  de- 
fendant was  properlr  removed  from  olBoe.  and 
aostalned  tbe  order  ot  tbe  court  below  upon  ttie 
Buthorlir  of  tbe  cases  of  Bmltb  t.  Brown.  IB  CaL 
an  <iani.  and  Penple  v.  Hilt,  T  CaL  TT  ilKT). 

Bo.  Itbas  been  held  thai  It  Is  looumbent  upon  Ibe 
letator  toafaow  that  he  basaolearrliibt  (otbeoffloe 
Id  question  as  the  flrst  requisite  to  entitle  bIm  to  a 
maodMrnus.  People.  Oolemsn.  v.  Dlkeman.7  Bo*. 
Pr.  IM  11852). 

And  It  must  also  be  i 
to  tie  coerced  was  bnu 
V.  Lleb.  Sfi  111.  184  il8T7i. 

Tbe  ulalmant  must  show  s  prima  faole  title. 
Doane  V.  RMnnPlI,  T  CaL  Sea.  and  132  (18GT). 


t  Okla.  H  limiit  CkoMron  v.  Parker  (Okla.)  V  Pao. 
U(UM). 

And  this  Is  so  for  the  reason  tbsl  ■  prima  fscle 
ttUetoapubllooIBoeooiitaisa  rlirbttoezeralselta 
funoUons.  and  a  rlffbi  to  the  poaseailon  of  tbe  In- 
sbrnta  and  iiropertr  thereof,  and  upon  auob  prima 

faeie  title  the  o(i  "  

iDSlmla  and  property,  tn 
and  dutlea  of  tbe  offloe  mi 

1  *.  Bolt,  Be  Ala.  411.  «T  OSni:  Bute.  Atherroii. 
Sherwood,  U  Minn.  W.E  Am.  Bep.  IK  iinW: 

ite,  Hoore.  *.  ArOblbald  <N.  D.)  M  N.  W.2H  oaM): 
State.  O'Donnel,  r.  Dutssao.  SB  N.  J.  L.  m  (IBITi. 

Ulbe  relator  bad  the  rlcht  to  be  admitted  to  tte 
ffloe  on  a  prima  fade  title,  and  tiold  it  pending  > 

contest,  tbe  right  msj  beeoforoed  b] 

Blata,  Jones,  v,  Oates,  n  — 

Joatwe  and  publ' 
brrivlngeaectta 
whenever  tbe  hots  provf  ng  it  are  not  diaputed.  and 
the  proceeding  In  which  tbe  question  of  tttle  arttea 
Is  one  In  which  so  Inquiry  Into  mattera  behind  those 
boti  are  not  allowable,  a  prima  fade  title  being  a 
good  and  auncleot  title  uatU  overoome.  Re  Baker. 
U  How.  Pr.  418  (IBU). 

The  decision  of  s  tmard  of  canvaners  upon  the 
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a  relator  BhnwB  a  prima  facin  iltle  to  a  piibiloofDce 
be  Is  entitled  to  the  aid  oT  mendHmui  lo  nblutu  1 1 
yuMBSslon  ot  thebooks.  reciinis.  IngtualB.  pBmiiber-  '  t 
nalla.  and  official  belongiuKB  of  such  olflcc.  and  iu 
grantUiK  the  writ  Ihe  cuurtwlll  not  ao  btLindpuob  I 
Aowlbgtbd  try  tbctlile  thereto,  Sving  v.  rurner.  Ii 
81  L.  R.  A. 


from  the  faols.  Is  auSMent  to  irtve 
color  ol  right  to  one  taking  possession  ot  an  offloe 
under  it  People,  Bodgklnson,  v.  Stevens.  6  Hill, 
fliaiiUB). 

After  a  persou  has  been  declared  elected  t>r  a 
onmpetent  tribunal,  it  ma;  seem  to  be  neoeMsry 
upon  mandamus  tu  determine,  as  a  preliminary  or 
oollateral  guestlou.  whether  It  bss  been  sodeolsred. 
sod  his  rbiht  to  sue  may  depend  upon  It;  therefor* 
Insuchaceae,  admlctlng  proof  of  tbe  faot  Is  not 
such  a  trial  of  the  rVbt  to  the  offloe  aa  would  com- 
pel proceedings  In  tbe  nature  of  a  quo  warranto. 
Warner  V.  Uyers.  B  Or.  QB.  SI  (DTiD). 

But  Ibo  validity  of  tbe  eleciton  and  the  right  to 
take  and  hold  offloe  oanoot  be  Inquired  Into  Id  b 
collstPral  action  or  prooredlng.  Baiterlee  v.  Ban 
Francleoo.  SS  Cal.  SU.  BSD  llbSIi. 

Neitber  In  thecase  oCan  offloer  appointed  by  an 
executive  and  conSrnied  by  Ibe  ttoard  rao  an  offloer 
to  whom  the  applluallrin  la  maitc  go  belilnd  the  ap- 
pointment and  conflrmHlJnn  to  Inveatlgale  traud 
and  oorruplton.  even  It  I  hey  would  vitiate  the  ap- 
pointment or  tbe  evidence  waaauffldent  iaius<llr 
tbe  charse.  People.  KIllNiurii,  v.  Allen,  61  How. 
Pr.  BT  ilWT). 

Pending  aonnteatasto  the  electlnn  tbe  relator^ 
rlrhtif  -      - 


a  lie  f'le 
.    Stale. 


,  offloe 


boldliig 


When  the  lelBlot 
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snows  B  oerttflcsie  of  elecilOQ 
upon  Its  .fwM.  or  any  lawful 


Cooi^lc 
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•at,  aad  qnalfflt^  u  ndi;  ind  tbmt  b«  wm 
boldlDg  over  under  color  and  dalin  of  rjibt, 
and  vu  enililcd  to  tta«  Itiilgnia  of  tbe  ome& 
A  demurrer  to  Ibe  return  oaTlng  been  lut- 
tafawd,  tha  court  awarded  a  peremplory  man- 
damns,  from  nbleh  judgment  tbe  derendant 
a4>peBla.  and  cODieoda  tbat,  he  belnc  In  powea- 
•&>□  of  tbe  office  nnder  cok)r  ana  claim  of 
Tigbt,  maDdamuB  wtll  cot  lie  to  oust  blm 
tnerefrom,  and  that  the  plaintiff  is  Ineligible 
to  bold  tbe  oflloe,  nbtle  tbe  plaintiff  IdbIsU 
that  bavinp  i^ilained  tbe  certiflcale  of  elccilon, 
and  qtiallfled  ai  required  b;  law,  sbe  bas  a 
pi-lma  facto  rigbt  to  tbe  booki  and  paper*, 
wbicb  mandamna  will  compel  the  defendant  to 
d|  tlrer  to  ber,  and  thai  tbe  qneation  of  her 


datmant,  and  that  ba  baa  qualifled  aa  reqalred  117 
law.  ba  nuT  ba  dramad  U  have  a  prima  fade  tlile 
(c  (be  oflM  aalllolant  to  rapport 
BitiDC  V.  Turner.  I  Ukla.  N  OWi. 

n>e  oertUkaM of  aboard  «f  canvaaM' 
vemrne  i*  eompetent  erMcnoe  of  ib«  eleotiOD  or 
abarelaior.    Warner  t.  Hreia.  wtpnL 

hud  U  ba  holHa  tbe  cartiacaTe  of  electloD  It  la 
aalBoicDL  eiale.  01>DDDel,  r.  Doamao.  t»S.J.L, 
at  (1B7TI. 

ilo  matter  whether  tba  oertiflcate  of  etectkm  b« 

artatfull;  or  wroagfullr  rlree.  It  ooofeig  upon 
1  peraon  holdlDBlttlie  prima  faolerlKbl  of  hold- 
ta(  for  Uietenn.wblabrlstit  to  aubleotia  bade- 
faatrd  00I7  bf  the  TOluntarj  aunender  of  tbe  of- 
fliiB.  <n-  br.a  fudlctal  determlnatloii  of  tba  rlsbt. 
B  rople.  Beoolt.  *.  MUler.  U  HIA.  H.  M  (laST). 

It  Uie  olllee  a  an  alroUre  one,  and  tbe  raanlt  baa 
boen  deolared  Is  favorof  theappllDant.tbeoflloeT 
»noat  wo  baok  of  tbe  eleotlon  aa  deelared.  to  In- 
vtaMinite  tbe  kaalltr  of  tbe  TOiei  eaat  nor  tbe  brt- 
bnty  of  roiat*.    Itoi^,  Ktlboum,  v.  Allen,  •mir^ 

A.Dd  In  auob  a  eaaa  the  form  of  aoUoe  of  eleotlon 
n-  tlie  balloia  ibereat  wU)  not  be  Inquired  Into. 
Staie.FranaLT.Dodaon,a  Hen.  tlS,  BB  tUR). 

TM  tba  purpcaaa  of  tbe  procevdlnr  t>r  war 
of  mandamua  tbe  aaTtlScate  of  eleetloo  to  oodcIu- 
alreerklenreof  tbe  rifht  of  the  lelatar  to  tbe  pca- 
aaarioD  of  tbe  oAoe.    IbUL 

Aperaon  produoleiiaoeRtacateotelection  from 
tte  proper  eleauon  offloera,  vltb  proof  tbat  be  baa 
token  tbe  eonatitiiUonal  oatb  of  oSoe  and  Died  tbe 
MDwaDdvlTfln  ibe  nereMarr  nodertaklaK, where 
at«  'waa  nqulred  br  law.  to  entitled  to  tbe 
dfllverr  to  blm  of  tbe  books  and  paper*  pertaln- 
brtoaaoboOee.    R«rolHy,8Hl*o.l»(UH). 


bekmirlein  thereto.  notwllhttantltBr  the  aotual 
IttlemarbelnoontrOTerarat  tbe  Ume m tbe Mme 
or  another  trtbuoaL  Cameron  r.  Parker  (Okla.)  88 
Pao.l4r]«M). 

And  tba  to  an  e**B  thotvb  It  mar  be  tma  tbat 
the  oourta  will  aomeilme*  Inqalie  inoldeatallj  Into 
tbe  title  to  tbe  onoe  In  determlalrs  wbo  laenittled 
telheolllcialt>donirlnaB  thereof,  ret  tbe  eonrt  will 
not  do  ao  unleaa  the  relator  at  the  aame  time  proTSg. 
a  hdmaelt  at  least,  a  prima  taole  title  thaieto. 
■wlotr  r.  Turner,  t  Okh.  M  ilM). 

Aa  eleiiiion  rlvea  tbe  riabt  to  tbe  offlce,  and  tba 
fleBtoloo  of  tbe  tribonato  Szed  br  law  to  try  tba 
eooieat  slmplr  deelarea  the  tttle  upon  tbe  evldenoe, 
butdocanot  oceaieor  ooDrerlt,and  bavlnathe  U- 
tla  br  virtue  of  election  tbe  quaUflcaiiOTi  of  tbe 
partyaork-etedentlileahlm  to  eiercHe  Ibe  dudra 
Oftkeoaoe.    OoS  t.  WllaoD,  B  W.  Va.  BM,  1 1^  B. 

A.ee.eo 
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of  law  for  which  he  contend!,  II  mnat  appear 
that  he  has  a  colorable  title  to  tbe  office,  hnd 
waa  in  poaaeaalon  of  It,  and  dtscbareing  the 
duties  thereof,  under  a  claim  of  right.  The 
reinrn  ahowi  that  In  June.  IS93,  be  was 
elected  to  tbe  office  in  quenlioo,  and,  ander 
the  statute,  was  entitled  to  bold  it  for  a  term 
of  t«o  jeaia,  or  until  ht«  successor  was  chosen 


189),  tbe  plalniiff  was  chosen  as  bis  succesaor, 
and  qoalltled  as  requited  by  law  (Id.  1^  2S87|; 
brace  Ibe  defendant's  term  of  office  had  ex- 
pired, unless  he  had  a  private  Inlereat  in  tbe 
enauieg  term,  bj  resBOD  of  Ihe  ptalDliS'B  al- 
leged ineliglbiUty.  The  rlKbt  of  an  offlcA  to 
hold  over  after  iha  explrstlon  of  bis  term  ex- 
Isia  only  la  casea  where  there  Is  no  legally 

A  oertnoale  of  eleoUon  leBnlar  In  form  and 
Blimed  by  tbe  proper  authorlir  oonatttutea  prima 
lactearldenceof  title  to  tbe  offlce  wblob  can  only 
beaet  aside  br  aaoh  proaeedlnfn  for  contesting  tbe 
election  ai  tbe  law  provldee.  La  Polnie  Supers,  t. 
0'H>Iler.«Vto.8B,  SllVnt):  Bute,  Attr-Gen^T. 
Vail,  g8Uo.>TllB7S). 

Id  an  rieotire  oOce  tbe  law  leqnbta  tbat  tba 
OTldeDceorcredentlatoof  tbepecBonsdedataddulr 
eleoted  ■balJ  tie  a  oertltlcate  of  election,  or  In  an 
appointlTe  one  a  oommlaBloo  from  tbe  soTernor, 
these  betaR  tbeblabeat  endenoe  of  title  tbe  law  re- 
qulrea,  and  therefore,  a  private  lt>dlTklual  oannot 
anerttbe  Inraltditrof  tbe  law  authorliloK  It,  tbe 
wantof autbontr  torltitoi 
erotoe  of  the  power  oonferrinir  It 
queaUonafnr  tbeoour'  --  -  - 
Parker,  supra. 

If  the  refusal  to  deliver  tbe  possession  of  the  ot- 
flaeforaday  DTawexkor  ror  two  weeha  wlU  oco- 
sututaa  prddeoeasoraDoffloerdd/Mtasoastooon- 
pel  tbe  party  deelared  elroied  to  proceed  hj  war 
of  quo  warraaio  to  onai  btm  before  any  aoUm 
conld  be  Mken  to  eompel  blm  todellrer  tbeboolis. 
papeiB,aad  moneys  belonalnit  to  suob  oBtoe,  then 
the  whole  effect  and  foroe  of  a  oertlflaata  of  eleo- 
tlon would  be  avoided  unleta  Ibe  petaon  elected 
should  oommenoe  proceedings  hnmedlaielr  to  re- 
cover such  books,  papeia,  or  moner,  I*  Polute 
Supers.  V.  O'Bfulley.  lupni. 

In  prooeedlnsB  by  war  of  mandamuii  the  court 
cannot  go  behind  this  oanvaa  erldenoed  by  the  oer- 
tiflcate of  election  to  olBee.  and  Inquire  aa  to  the 
notice  of  election  or  tbe  form  of  tbe  tiallota  oast 
thereat,  but  will  onlr  Inquire  aa  to  whether  tbe  of- 
flce to  one  wblcb  could  be  lawfullr  filled  at  nld 
election,  and  whether  the  relator,  by  virtue  of  ttM 
canvafs  thereof,  bai  received  a  orrtl&cate  of  eleo- 
tlon thereat,  and  was  duly  qualllled  for  suob  of- 
flce by  taking  tbe  prescribed  oatb  and  giving  the 
bond  required  by  law,  and  If  suob  requirements 
have  been  ailed  mandamiH  will  IteuotoDompcl  ihe 
surrender  of  the  riffles  and  tbe  dell  very  of  tbe  iK'Cki 
and  papers  relathiR  thereto.  Biate,  Francl,  v.  Dod- 
SOD.  £1  Meb.  I1&  as  ilMT). 

Ho.  the  Bopolnlment  and  nommtoiton  br  the 
governor  are  aufflclent  to  give  the  applicant  a 
prima  faole  title  to  tbeo&ce.  Wanner  v.  Smltb,  4 
Utah,  138  rISWI. 

A  title  founded  on  a  oommiwion  from  the  gover- 
nor toaulngonacertlflcate  of  elootlon  or  u  certlfl- 
oete  iliBolocing  a  'Bcaoay  In  Ihe  offlce,  made  by  the 
offlcartiaiinaailtborllyto  oertify  It.  until  vaeaiM 
by  a  Judicial  determination  In  a  proper  prooeed- 
in?,  Bl>owB  a  prima  fade  atle  to  the  offlce  bee  from 
all  reasonable  doubt,  and  this  to  ao  whettaer  tbe  oe^• 
Mflcate  be  true  or 
lu  Ala.  ue  ilsTtU. 

In  State,  Atherton.  r. 
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dected  and  qtuUfled  moccsmr,  for  wh«o  tbe 
ri^li  of  tbB*ucc(MOr  vest,  those  of  tbeln- 
eombeDt  terminate.  State,  Btiiott,  t,  BtoigTt- 
Oftfer.  06  lod.  874.  It  the  election  of  the 
idalntUt  wu  not  UffiUj  authoriied,  tbe  do- 
(eDd«Dt  wooM  continue  to  bold  tbe  office,  by 
force  <d  the  ezprew  pfovifloDt  of  tbe  atatute. 
atate,  Bterdiite,  v.  Bimm,  20  Or.  SOG;  aiai9. 
Laring,  t.  BmMct,  16  Minn.  IflS  (Gil.  lOS); 
AopI*  T.  7Ul<m,  87  Cal.  014.  The  defendant, 
being  in  oiBce  bj  Tirtue  of  a  prior  election,  wu 
not  a  mere  ntutper.  fiamAn  v,  Ratte^tr,  15 
Or.  4fi7.  And  the  atatule  which  provides  that 
he  shonld  hold  the  office  antil  bis  successor  Is 
eliscled  and  qnalifled  gives  him  a  colorable  title; 
andf  If  it  abooid  be  fonnd,  in  a  proper  proceed- 
ing, thai  tbe  plaintiff  ta  ineligible,  he  would 
have  a  private  Interest  in  the  term  which  would 


title  him  to  hold  over.     I^rtsr  v.  Ad 
lllnn.80e.  IIL.  R.  A.>n.    When 


entitle  him  to  hold  over. 
4Slllnn.80e.  11  X..  R.  .  . 
tlflcate  of  election  has  been  fmoed  to  anotha, 
who  has  qnalifled  thereunder,  it  is  tbe  dutj  tA 
an  Incumbent  of  a  pntilic  office,  at  the  expira- 
tion of  his  term,  to  surrender  Oie  office  to  hla 
successor;  and  ihould  he  then  desire  lo  contea 
tbe  eliglbilltv  election,  or  qualification  of  iha 
person  so  holding  the  oertlBcMe,  be  may  do  an 
fa;  proceeding  in  tbe  maann  prescribed  by  Iftw 
for  determininK  contested  dainu  to  office. 
BtaU.  Atts-6tn.  r.  JOMum,  80  Fla.  488,  IS 
L.  B.  A.  410.  It  would  mem  to  foDow  tbat 
when  the  t^cial  term  of  an  incumbent  baa  ex- 
pired, and  his  successor  has  been  elected  and 
qualified,  his  term  is  either  inapended  or  lev- 
mloated^  and  while  be  may  have  a  coloralda 
title  and  private  interest  in  the  ensuing  term, 


Ain.Bep.  lUOBTO),  tbeoourtMMtedUiatltwai  im- 
niaterlal  Id  prooeedlDn  br  way  of  maDclaiiiiu  to 
oompel  tbedfllveiv  ot  Ibe  books  and  papenapper- 
talnlDK  to  an  oQae<  wbether  of  not  tlie  relator  wai 
elbclble  or  wai  dulr  eleotsd  to  ttie  ofBoe.  for  tha 
raaaon  Uiat  to  tZ7  every  tnoe  would  be  totiT  the 

Tbe  tnith  o(  tbe  matten  oontalned  in  the  oertu- 
Mate  o(  eleotJoD  oannot  be  entertatned  In  a  pro- 
oeedttMr  wUcb  Is  mecelr  oollaletal  and  not  dlreeU; 
to  determine  the  title  to  offloe.  Where,  faovever, 
the  oertUleBte  dleolosas  faota  which  by  iegal  ooa- 
■truotion  d>ow  that  no  raoaucr  ezuted  In  (he  of- 
flce.  tUs  dcetroys  the  oertlBoate,  and  will  not  aup- 
poTt  a  oommlnlon  baaed  npou  It.  do  prlina  fi  ' 
rtsht  to  the  oUce   beloB  shown.   Plowman 


The  conrt  la  oniT  to  determine  irheCher  or  oot 
tbe  relslor  bas  received  tbe  certificate  oteleoUoD 
and  given  the  bond  and  taken  tbe  cnib  required  b; 
law,  and  II  he  has  done  bo  be  hae  ■  prims  tscle  title 
and  I*  tbe  luooeesor  elected  and  qualified,  and,  ai 
such,  entitled  to  the  possession  of  the  offlce  and 
dooumentsrelBtlns  thereto  until.  In  a  proper  pro- 
oeedinR  for  that  purpoee,  his  title  to  tbe  offloe  shall 
b^trled  and  round  defeoUve.  State.  Atherton,  v. 
Bberwood.  KujTd. 

In  order  that  a  relator  mar  obtain  mandamoi  to 
compel  ibe  delivery  of  the  booksahd  papers  telat- 
Ing  to  his  offloe.  he  must  show  that  be  has  a  clear 
ilsfat  to  require  tbe  respondent  to  deliver  posses- 
sion to  blm.  and  )f  the  validity  of  tbe  election  Is 
contested  upon  appeal  be  baa  uo  such  right  to  poa- 
■essloD  pendloKSUcb  appeal.  Allenv.  Boblnson,  IT 
Hlnn.  113  (iSTl). 

Where  tbe  evldenoe  of  (be  title  of  tbe  olBlmant 
to  the  offloe  ws«  tbe  eommlssiOD  slKoed  by  the 
Boremor  under  seal  of  the  State.  countcrslRned  by 
the  aaoretary,  It  was  bald  that  such  oommlseion, 
whether  granted  on  a  oertl&cate  of  election  or  a 
oertdBcate  of  vacancy,  was  the  hlsbeat  and  beat  ev- 
Uonoe  of  one  who  was  the  offloer,  until  a  quo  war- 
lantfV  or  a  prooeedlnK  In  tbe  nature  thereof,  bd- 
nuliediibyaJudioiaiaeierminatioD.  as  guchcom- 
mlialon  Imparted  to  tbe  courts  Judlolal  notice,  and 
tai  a  prooeedlnir  by  mandamus,  or  under  Ibe  statute 
to  oami>eI  the  transfer  ot  tbe  property  ot  the  office, 
IS.B  clear  prbnafaole  title  to  tbe  offloe  on  which  tbe 
ooorts  trill  proceed  without  indulglns  in  Ingulriee 
behind  It,  when  such  commisaloo  was  founded  on  a 
eertlBcataat  election  or  a  oortlOoale  disoloalng  a 
vacancy  made  by  a  proper  authorltyj  and  on  such 
prima  faole  title  the  court  must  leat  and  award  Um 
keeping  of  tbe  property  ol  the  offloe  without  ad- 
JudlcatlnK  wbether  the  talator  has  or  baa  not  tbe 
actual  Utia   Thomiison  t.  Holt,  m  Ala.  W,  m 

amt. 

Where  the  petitioner  aUe«ed  tbat  be  was  duly 


oolleotor.  and  tliat  the  defendant  wi 
and  prior  to  a  glvea  data  ,tb»  under  alietlff  and 
deputy  tax  collector,  whloh  allecatloae  were  adagtt- 
ted.  tbe  court  held  that  from  tbem  as  faota  the  !■>• 
terenoe  was  fairly  dedudble  that  iIm  petitioner 
was  the  oompleta  Inoumtieiit.  Bull  *■  Bhaats 
Oounty  Super.  Ct.  a8  CU.  ITi  ilffiS). 

Where  the  petition,  under  UVOt.  lOt*,  of  tlie 
Oaliromla  Political  Code,  altered  that  the  peU- 
tlouerwas  duly  elected  and  quallOed  as  BbertSanal 
tax  oolleotor  ot  tlie  oounty.  and  as  suob  was  en- 
titled to  the  tKioka  and  papen  to  tbe  deteuOaDt^ 
poneeslon.  It  was  held  Uiat  under  0»  aeottona  ot 
,  the  statute  he  was  enilQed  to  reao*er  the  same  cb 
petition  and  to  have  the  aame  enforoed  by  an  ord^ 
for  a  warrant  oommandtnff  the  cooatable  ot  ttas 
county  lo  searoh  lor  and  deliver  tbe  aAne  A  UUi 
notloeaf  thepetlUOD  beloKVtven.   liML 

A  relator  holding  the  oertUkaMe  Ot  eleoUon  (a 
the  office  of  the  clerk  of  a  dlstrlot  court,  havtnc 
Rivenbondand  taken  the  oath  as  required  by  law 
Is  entitled  upon  mandamus  to  tlie  possession  of  tbe 
seal.  reoordB.and  papersof  offioeas  asalnat  aper- 
Bon  boldlnft  auoh  offloe  until  his  successor  la  elected 
and  Qualffled;andlo  such  aoasetheoourt  will  not 
Inquire  into  tbe  certlDcat*  ot  elcotlon  o 


entitled  to  the  ofBce.  Stale.  Atltertoa,  v.  Slier- 
wood.  IB  UlQD.  iSl.  S  Am.  Bep.  lU  (UTOl. 

In  proceedings  t>y  way  of  mandamus  to  oompel 
the  surrender  of  an  offlceandthebookaand  papen 
relBtlDg-lbereto.  tberelator'acauBBof  antlon  oon- 
Bb>is  solely  in  his  havins  been  nanvaswd  and  dft- 
elated  eleoled.  awarded  a  oerllflcaie  Of  elecUotii, 
taken  theoHtb  and  given  the  bond  required  by 
law.  and  tbe  respondent  baying  refusedor  failed  to 
deliver  up  to  him  the  books,  papers,  and  furniture 
of  thejoffioe  on  demand;  and  In  such  a  case  It  is 
quite  uoneceesary  for  him  to  allege  any  other 
facts  In  his  relation,  nor  will  tlie  denial  and  dtsap- 
proval  of  any  other  faota  by  tlie  respondent  defeat 
the  action.  Bo  lield  in  Stats.  VeokUng,  v.  Jaynea, 
lBNeb.iei,  1«  (ises),  wbeie  tbe  relator  claimed 
under  an  election  as  justloe  ot  tbe  peace. 

Andlhefaotthatlfae  dBfendantallatied  that  be 
received  a  greater  numberot  votes  at  the  eleotloii 
will  not  affect  such  prcceedlnaa.  State,  Jonea,  v. 
Oates,  BS  WU.  8H  {UU>:  People,  Saltabury.  v.  Hiri- 
oomb.  bMlao.  U0  ilStS),  to  the  same  effect. 

In  Looe  v.  Dukea  County  Bd.  ot  Examiners,  in 
Hbbb.  loe  (ISBU,  tbe  court  taitiinsl«d  that  one 
elected  asooun^  oominttslonermtghi  enforce  his 
Tight  to  suob  offloe  liy  umuie  of  the  wrltoCmaD- 
damus,  and  so  prevent  a  stranger  from  acting  aa 
fluch  offloer. 

Where  the  defendant  contended  that  madamna 
wouldnotiie  to  admltooeto  an  offloe  which  waatnB, 
but  tbat  tba  claimant  mua 


Cooi^lc 
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h  eMB  the  riftliti  of  hli  ■noaoBor  oannot  tsM, 
Im  csBDot  bold  orer  nnder  &  cltiin  of  right  ob- 
tQ  foeh  right  hu  been  srtablbhed  In  Um  mtn- 
Dwrpmcnbed  bj  law. 

liie  followliiit  provliloas  of  Um  sUU  Ood- 
■tUatioD  are  deemed  appUcable.  io  determfn- 
JDc  Uw  eUpUlHr  of  Ibe  plalntlfl  to  bold  tbe 
omce  of  contitj  «aperiiitradeiit  of  commoD 
schools:  Art  6,  §  0.  "There  shkll  be  elected 
in  each  oounty ,  by  the  qaalifled  electon  there- 
ol,  at  the  time  of  holding  eenenl  electlone,  a 
eountf  dak,  treuarei,  sherltf,  coroner,  and 
lurrejoi,  who  tb«ll  sererallj  hold  theb  officea 
tor  a  term  of  two  years."  A.rt.  6,  g  7.  "Such 
other  county,  townahip,  piedact  and  ciiy 
offlceia  as  may  be  neceesary  shaU  he  elected  or 
appointed  io  such  manner  ai  may  be  prescribed 

2 J   law."    Id.    g  8.     "No    peraoD   shall   be 
ected  or   appointed  (O  a  county  office  who 


Bhall  not  be  an  elector  of  tbe  conntT."  Art.  1L 
6  8.  "In  all  eleciloni  not  oiberirue  proilded 
for  by  tbb  Coiutitiitlon  every  white  male  dtl- 
len  of  the  United  Stales,  of  tbe  age  of  twen^- 
one  yean  and  upwards,  whoibairhareretddra 
In  tbe  state  during  the  ilx  months  Immedlatelr 
preceding  such  election,  and  erery  white  mua 
of  foreign  birth  of  the  age  of  twentj-one  Toara 
and  upwards,  who  shall  have  redded  In  this 
slate  during  the  six  months  Immediately  pre- 
ceding snch  election,  and  shall  have  declared 
bis  intention  to  become  a  dtizen  of  the  United 
States  one  year  preceding  such  election,  con- 
formably to  the  laws  of  tbe  United  States  on 
the  subject  of  naturaliiation.  shall  be  entitled 


■taled  tbM  tbs  reason  for  tbe  rule  was,  that  a  man- 
damostoadnjIttoolBoeraD  to  others  than  tbe  In- 
eumbmtaod  ther  wen  leqatced  to  oust  Um,  and 
t)iui  hferlitbts  were  sonKht  to  be  paned  upon  la 
the  proBeedtog  to  which  be  was  not  a  partr,  but 
that  Uie  rule  was  different  when  ttM  naiKindent'i 
title  to  hold  till  hli  raoceaor  was  elected  aod  qual- 
ified was  not  in  gasmen,  the  relator^  title  le  tbe 
latter  ease  bday  prima  raole  shown  Of  bli  oertin- 
cate  of  election  and  qnaUBoatlon  thereunder. 
!<iate.Atbertoii,  *.  Bberwood,  IS  Hlnn.  £n,l  Am. 
Sep.  lit  (israj. 

Wtiere  tbe  partr  olalmlnv  tbe  dellverr  of  tbe 
teoki  and  papers  appeared  from  unooatDSted 
ladsaaUtledtolioldan  eieotlTe  oflloe  ttj  the  ma- 
yami  of  the  TOtes  cast  at  the  eleotloD,  receirsd 
hb  oertiOeate  at  eleetton.  and  took  tbe  oath  of 
flttoe  teqDired  br  law,— It  was  held  that  sneh  taota 
woe  suOoleDt  to  MtlOe  Urn  to  the  books  and 
papeta  appertaJobut  to  snek  ofloe  and  for  the 
srandnc  of  aa  orter  nnder  ttestatute  relerted  to. 
Rt  Foler.  SMIse;  Ul  (UBi), 

Where  the  tribunal  appcdacad  br  law  to  oanraas 
tbe  votes  fonnd  that  the  relator  tec«lred  the  lars- 
<at  number,  dedarad  him  dulr  daeled,  and  mre 
him  a  GertUeate  of  eleetton,  whereupon  be  took 
the  oath  of  ofSoe.and  made  demand  npon  thede- 
feailantfortbebookaaDdpapera,  and  was  refused 
penaston  upon  the  vronnd  that  the  relator's  eleo- 
tkiD  «aa  llle«a]  and   that 


piima  hole  evldeoee  ot  tbe  r^atorH  title,  and 
(ranted  a  mandamiN.  Feople,  Oummlngs,  r.  Head, 
am  as  (MOD. 

Wbere  tbe  eleetton  ot  a  partT  to  an  oflloe  ta 
■Hewn b; tin oaoT^  ot  tbeTOteeoaststtheeleo- 
loa.KiidlsaodeolBredbr  tbe  oanraaslntc  oOona, 
uAjht  part7  duly  qnalillM  for  suoh  oOoe,  be  k 
indued  to  hold  tbe  same  atalnat  all  who  oiahn  title 
thcieio  until  soeb  time  aa  the  election  la  set  aside 
liT  the  decWos  of  a  conn  of  oompetent  Jurisdiction 
iniOlteDt  proceedlaff  torsueb  purpose,  and  all 
■aDrnlng  the  duties  of  soohofflee,  Including  tbe 
i^ndenaaoc  ot  tbe  party  elected  wboee  term  ot 
offlcehaseipired.  will  be  treated  as  usurpers  ot 
•«A  oOce,  and  imweedlnsB  mar  be  had  asahut 
tbemtooompelthedeUverrat  tbebooka  and  pa> 
pen  RppettalnInK  to  tbe  offloe,  and  also  to  reoonr 

'le  mooen  and  other  propertr  Id  their  bantt 
'■"'■"^-  n  oOoe  Is  entitled 

iWie  BupenlVrCTHaller, «  WtkaTn  dan. 

^herBttappeatadbrtbe  amtements  of  the  re- 
littDo,Knd  br  tbeexpreee  or  Implied  ad mfsHoDS  In 
<tw  retam.  (hat  the  relator  was  declared  elected 
tatbeoOeaoflbeelroaltoourtot  the  oountT  br 
31UB.A. 


wbiota  their  su 


tbe  oountr  board  of  o 
the  properoertl&oate  of  electon  and  quallfled  tec 
the  oBoei  and  also  that  tbe  defendant,  the  formv 
iDoumbent,  retained  poseeeeloo  ot  tbe  lame  after 
tbe  expiration  of  bb  term  wttbout  aoy  oertitlcete, 
oommtulon  Of  aothorltr.  or  ri^t,  bat  ncder  a 
claim  that  lie  In  fact  received  a  sreater  number  ot 
Totea  for  the  offloe,— the  oonrt  held  tha  relator  en- 
titled to  tbe  pomeiBton  (rf  tbe  offloe  and  Kiantad 
maDdamus,  altbausb  tbe  defendant  claimed  tbe 
rfsbtto  attack  the  title  to  such  offlee,  the  court 
itatbw  that  snob  title  obuld  be  luooeaatullrooti- 
tested  upon  quo  warranto.  Slate,  Jone^  v.  Oatea, 
W  WIe.  m  (1898). 

Id  Crowell  v.  Lambert,  IS  Minn.  MB  OBBS).  the 
pwuoner  qualUed  as  tadge  of  probata  and  te- 
manded  the  offlee  ot  his  predecessor,  which  was re> 
fosed,  and  nokaoa  being  properlr  raised  on  the 
facta  appearitw  from  tbe  petition,  tbe  eourt  held 
tbe  relator  eotltled  to  tbe  writ,  smtlag  that  tba 
question  was  not.  Who  wonld  be  entitled  to  the 
offloe  on  an  ezamlnatlon  mto  tbe  merits  of  tbe 
eleotloDt  but  Who  was  Iben  entmad  to  tba  pcass^ 
tfonof  tba  books  and  papem  appertelmng  to  tbe 
rfflkef  and  turtbtr.  that  tbe  peison  hotdlog  the 
oertlltCBte  ot  eleetton  was  prima  fade  the  offloer 
and  therefore  prlnia  tsole  entitled  to  Om  Insignia 
and  records  ot  the  offloe.  and  that  In  snob  cases  tba 
writ  of  Dtandamue  waa  a  pecuUadr  parUcnlar,  ad- 
equate, and  speed;  remedy. 

Where  tbe  writ  waa  objected  to  becauae  It  did  not 
allese  that  there  was  any  clnk  ot  the  dlstriot  eonrt 
to  be  chcsen  at  a  geneial  eleotlon,  or  that  the  re- 
lator received  a  majorl^ot  ttaerotcseast,  or  that 
be  wasellglble,  and  npon  tbe  around  that  no  Utle 
to  relief  was  abown  (Hlnn.  Bev.  Stat.  lAap.  80, 
title i,  ILrequlrtngtbewrtttostatBOonslself  tba 
AeCaahowlnBtbe  obUgatlons  ot  tbe  defendant  to 
perform  tbe  aet),  but  the  relator  claimed  to  baee 
tbe  neceaasTT  certltlcaie  and  to  have  mkeo  tte 
oath  and  iJTeo  the  bond,  and  demanded  poasearion, 
tbe  oonrt  held  that  althouith  locadr  drawn  the 
rlffbtaBufflctentlyshowed  that  tbe  relator  held  tbe 
oertUloate of  0&ce,andthat)iewaBdul7qnallfled. 


uponreqtieat 
•  was  clearlj 
tinnigbt  within  the  scope  ot  tbe  dadslan  In  CroweH 
V.  I^mbert,  wyra,  and  therefore  granted  the  writ 
and  dented  tto  defendanfa  motion  to  qnaah  tha 
mme.  Stale,  Atherton,  r.  Sharwood,  IB  Hmo,  SO, 
«Am.Bep.UB(inni. 

So,  In  ntshnghv.  Custer,  9  Tez.  9B1.  SI  Aro.  Dee. 
TtBOSO).  where  tbe  defendant  rsoilred  a  oertlll- 
cateof  election  aa  oountr  gberlff.  which  election 
was  oocteated  and  tbe  record  showed  that  on  one 
day  tba  court  oonakted  of  the  chief  Jurtlae  and  t« 
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tendcDt  of  commoD  Bcbools,  but  that  office  wu 
creatMl  b;  an  act  of  tbe  territorial  leElalatlre 
aasembl;  (Or.  aen.  I«v»  1856,  p.  468),  aod 
was  Id  force  at  tbe  time  tbe  ConslltulioD  weot 
Into  effect,  aod  cootinued  to  force  by  virtue  of 
Iti  express  pruvlalons  (arl.  S,  %  B).  Th«  term, 
"lucb  olber  couutf  officers  aa  may  be  necet- 
aaiy,"  aa  used  in  art.  6,  g  7,  doubllcM  in- 
clude*, among  olhera,  tbe  county  supetintetid- 
ent  of  common  scboola.  Tbe  pleintiS'l  do 
ainrrer  to  tbe  defeodeDt'a  return  to  tbe  alter- 
native writ  confeMea  that  she  la  a  womau,  Imt 
atnce  abe  was  elected  lo  punuance  of  a  statute 
wblcb  pro*idea  tbat  '*women  over  tUe  age  of 
twenty-one  years,  wbo  are  citizens  of  the 
UniiedBtBtrSBDdoIihlaataie.  sliallbeelffiiMe 
to  all  educailonal  offlcea  wlibin  the  state 
(Beas.  I.awB  1h98.  p.  63).  we  cannot  declare  her 
iDelfglble  wtlbout  holding  a  atatute  unconitl- 


tmlonal,  and  therefore  void, — a  conclusiou  a 
court  will  rarely  ever  reach  in  a  collareral  pny- 

That  tbe  title  to  an  office  cannot  be  trietl  in 
a  maodamus  proceeding  Is  a  ni)e  of  law  ao 
well  settled  that  It  needs  no  citation  of  autbor- 
Itlea  to  support  it.  It  Js  also  nell  Killed  that 
in  such  proceeding  against  tbe  iDCumbent  of  a 

C'llic  office,  lo  compel  bim  to  deliver  tbe 
ks  and  papers  thereof  lo  one  who  claims  to 
have  i>een  elected  as  bis  successor,  ibe  certlfl- 
CAte  of  election  Issued  to  the  claimant,  aiid 
proof  of  bisqunHQcaCJOD  thereunder,  coustituie 
prima  facie  evidence  of  title  to  tiie  office,  uod 
peremptory  writ  will  be  directed  to  comixsl 


d  It  WBi  ruled  that  the  ohtef  Jua- 
tloe  and  one  o(  tin  oommlaaloneii  were  dlsquell- 
fled.  and  thatontbenaztdar  no  iiuorum  appeared, 
and  that  br  agKement  the  oontroversr  was  But>- 
mltted  to  arbHralioQ,  under  irhlcb  alls  was  de- 
olaied  and  tbe  eleotlon  sat  salileanil  a  new  one 
ordered,  and  the  award  wm  eatered  as  a  judEment 
after  tbe  election  was  ordered,  at  wbloh  eleotloa 
tbe  plalnUff  reoelved  a  majoili;  of  tbe  votna,  wie 
deolaiwl  dulT  eleoled,  and  reoelved  tba  oertlllcate, 
l^ierenpon  defendant  applied  tor  mamlamua 
eompel  him  ■     -  ■■  — 


It  tbe 

Aaaln,  where  tbe  relator  obtained  tbe  oertlfloate 
et  eleotion  lo  the  offloe  o(  dtatrtot  clerk,  took  the 
nth  or  office.  Died  his  trand,  and  deqisnded  of  tbe 
former  olerk.  wboae  olBoe  had  expired  and  who 
was  then  to  poveslon,  tlie  property  appertalnlnc 
thereto,  and  ibe  defendaDt  reaMed  tbe  oJalm  npon 
the  ground  that  the  relator  waa  not  lesallr  entitled 
ovellsftde  to  oflloe  br  reason  of  Us  belnra  noo- 
resident  ef  the  slate,  the  oonrt  held  that  inch  tide 
to  offloe  oonld  not  be  called  Id  gueetlon  In  the  pro- 
oeedlDg.  tbe  relator  harins  a  prima  faole  title,  and 
franted  (be  """■^«"'"«  Stata,  Atberton.  v.  SiuK- 
wood,«iq>rn. 

Id  Bute,  Cannon,  v.  Var,  in  Ho.  488,  SOB  aStl), 
the  wttt  wsa  Issued  upon  a  prima  fade  showlnt, 
and  jurlsdkitlon  was  tbus  obtained,  and  the  oourt 
stated  that  while  suoh  a  prooeedlmr  was  not  the 
proper  remedr  to  det«milDe  tbe  title  to  ao  olilae 
ret  Id  such  a  case  they  would  dedde  tbe  case  upon 
Ua  merits  barlaB  obtained  Jurbdlodcin,  rather  tbsn 
plsoe  Its  deoldao  upon  the  question  of  praotloe 

An  sppolnlmenttoan  oSoeol  tlieezeoatlve  Is 
oompleteupon  the  delivery  ottheoammtsalonsoas 
(o  entitle  tbe  relator  lo  the  poMMSlon  of  the  oOoe, 
for  the  refunl  of  whlcb  he  mar  mamtain  man- 
damus, and  lo  BUOb  a  case  tbe  appolDtmeoi  of  the 
f  Dvemor  will  fftve  a  prima  facie  Uile  to  otBoo.  and 
SDoh  oommbnlon  when  Issued  may  be  taken  as  at 
kaat  prima  (aofe  eridenoe  tbat  the  peraon  boiitlns 
ttwas  lawruUy  enlltlcd  to  Ihe  olBoe.  Oonkltn  v. 
Canuimcbam  iN.  U.)  88  l^o.  im  liaui. 

In  CuDklin  V.  CunninKtasm,  mpra.  the  ivlstor 
•ou^t  to  compel  tbe  defendant  to  turn  over  lo  him 
the  booka.  papers,  property,  aod  prtooner*  spper- 
talnbis  to  ihe  otBoeoraberlli  and  ec  DjRrb)  oolleo- 
tor  of  the  county.  sllejiiDK  the  deteodsnt's  removal 
I>rthe  Bovemorot  the  territory,  aDdtberHlsinr'a 
BppolntmBDt,  tbe  servloe  of  ibr  order  of  removal, 
tbs  relator's  due  quail Qcalk>n  for  Ibe  offlce.and 
thBdetendaofs  refusal  to  deJIver  to  him  the  paop- 
Bl  L.K  A. 


erty  In  queadon.  The  defendsnt  allesedtbat  d» 
was  elected  andqoallfledas  sheriff  on  a  given  data 
tor  two  years  from  a  later  date,  and  denied  the  re- 
moval from  (rfBoe.aiid  tba  right  of  the  Roveraorto 
remove  him  and  appoint  Hm  relator,  and  also  tbe 
fact  that  tbe  rebuor  waa  sherUL  Tbe  ooun  held 
tbat  tbe  fact  tbat  the  irovemor  acted  withiii  tbe 
Umlta  of  his  authorll?  was  a  oonolualve  oreaumit- 
tlon  In  that  rirnnnortlpg-  that  ha  wi 


the  vaoanoy.  and  kaue  his 
less  lodlspuiaUe  leml 

and  that  the  fact  tbat  tbe  defendant  ceased  i< 
sherlfftvibeoneeaeontlve  order,  and  the  rcii 
became,  prima  ftwle,  suoh  offloer,  tiy  tbe  other, 
the  law's  operation,  so  pronounoed  that  ' 
notbe  controverted,  except  Id  an  ao" 
the  legal  title  to  the  offloe. 

In  the  above  case  it  was  further  stated  that  to 
the  ezcrclae  of  tbe  powers  confided  lo  the  dlaore- 
tirai  of  ttie  eiooullTe.  and  In  the  perf ormanoe  of 
tba  duties  imposed  upon  him.  be  «as  Independent 
ottheJudldaTyi  and  presumptively  his  aota  were 
within  the  bmttBllone  nF  bis  authority,  and  miMt 
be  reoognlied  by  Ttie  Judicial  tribunals:  sod  tiMee- 
fore,  prima  facie.  Ibeoroer  of  the  removal  of  (be 
defendant  was  a  legiil  exercise  of  exeouUve  an- 
thority.  and  the  appointment  of  the  relataraao- 
stltuted  a  oommlsslon  that  was  evldenee.  pcltn> 
laole,  that  be  was  lawfully  entitled  to  tbe  Offloe  of 
sheriff,  and  imposed  ufion  the  conieatant  tbe  bur- 
den of  showing  a  better  title  bran  aoUon  lo  tba 
natnre  ol  a  quo  wamnto.  TUe  court  th 
Armed  the  Judgment  or  the  tower  oour 
tbe  peremptory  writ  of  mandamus. 

Where  tbe  petition  stated  tbata  itatement  of  tbe 
result  and  the  eanvaia  at  a  town  mcetliur  lor  the 
oflloe  of  supervisor  was  eatered  in  the  minatee^by 
Ibe  olerk,  and  suoh  minutes  showed  that  the're- 
lacor  was  elecied  and  took  the  oath  of  oOce.  whlofa 
was  cerd&ed  by  tbe  town  olerk  and  Sled,  where- 
upon he  entered  upon  the  duties  of  the  oflloe.  It 
was  held  that  the  relator  showed  aprlma  fade  title 
to  tbe  otBoa.  and  that  the  irreiiularlttes  of  tbe 
iriectlon  oould  not  be  shown  by  ibe  defendant  as 
affSlnat  suoh  rolniilet  in  a  summary  proocedlng 
under  tbe  Hew  York  Bevised  Statutes  to  comiwl 
thedeUvery  of  the  books  and  pspeis  appertalnliiB 
totbeuflloe.    Ss  Baker.  llHDW.Fr.tiBdM&k 

Wbere  one  Ollloir  the  offloe  of  town  olerk  had  d». 
olared  bis  Intention  of  removing  from  the  oouDty. 
removed  from  tbe  town,  and  tbe  Justice  had  ap- 
pointed bissuoeessor.wbolisd  duly  qnallHed  and 
taken  poaesalOD  of  some  of  tbe  books  sad  papeia 
relating  to  the  offloe,  and  sought  Ibe  deliverr  up 
of  Ibe  remainder.— tbe  oourt  heH  that  auoh  aucoesa- 


..COCH^IC 


BiTTTi  J-.  1"  rrDdeiing  ttw  decMon  of  the . 
ooan  Id  a  mfkndamoa  prooeedlofi,  old:  "On 
tbe  wfanl«  It  m  ij  be  tafd  tbu  tbe  queHtloD  here 
li  Dot  Who  will  be  entliled  to  tbe  nfSce  on  id 
•xuninatloD  into  Ibe  merits  of  the  clectlont 
bntWlio  bnoff  entitled  to  tbe  poaseuloii  of 
t]t«  books  mud  papera  apprrtaliilng  to  tbe  offlcef 
Tbe  peraon  bolalne  Ibe  oerllQcale  Is,  under 
tbe  drcumataocea  of  tbe  caae,  prima  facie  tbe 
criBcer,  and  Iherefoie  prima  fade  entitled  to 
tbe  InsigDlAand  tecorda  of  Ibe  office.  In  aurb 
catee  tbe  writ  ol  mandamus  la  ■  pecullsrl; 

fciper,  adequate,  aod  ipeedy  remedy,  and  per- 
ape  tbe  only  oae  by  wblch  to  enforce  tbe  do- 
Uivry  of  the  books,  etc."  Bo.  too.  In  State, 
A'AerUm,  r.  Bkemood,  15  MIdd.  SSI  (OH. 
Hi),  S  Am.  Rpp.  lie,  the  court.  In  di<ciisslDK 
Ike  elislbilltv  of  one  who  held  a  certificate  of 
elecilDii,  awi  aought  by  mandamus  to  procure 


r.  Castml  tSB 

a  dellTer;  of  the  boohs  belODjriOK  to  an  office, 
tBTs:  "It  would  seem,  then, to  belmraaterial  In 
Ibis  proceeding  wbetbei  or  not  tbe  reliitor  was 
eligible,  or  was  duly  elected  to  tbe  office,  for 
to  try  either  lasne  would  be  to  try  tbe  title." 
In  Warner  t.  Mv»r»,  4  Or.  73.  it  was  held  that 
tbe  person  bolding  tbe  certiflcnre  ol  election 
was  entitled  to  a  peremptory  writ  of  manda- 
mus to  compel  the  incumbent  of  the  office  to 
dellTer  the  property  appertBlniDr  tliereio.  In 
P»i>pU,  Oummingt,  y.  Ilead,  S5  111.  S35,  Calon, 
Cb.  J.,  In  speaking  of  tbe  certlflcale  ot  elec 
ttoo  wblch  had  been  issued  by  a  cHnvassinx 
board,  said:     "The  decision  of  the  cr 


afforded  prims  facie  evidence  tbat  tbe  relator 
was  leKBily  elected,  and  entitled  bim  to  tbe 
office  till  tbat  canvaaa  ahould  be  set  aside  by  a 
proceedinjc  to  be  instituted  by  tbe  defeated  can- 
didate in  the  courtaof  Jnattce,  and  In  tbe  Fomw 


tk«tf oia  entJIIed  to  an  order,  eren  Iboaata  ttw 
tndeceasor  had  sworn  tbst  be  was  still  a  rastdent 
iDd  tmanOed  to  return,  tbe  pTO««adiais  of  tbe 
losiloea  baloK  entered  Into  bona  Ode  under  the 
belief  tbat  Uw  ofloe  was  vacant,  tbe  defendant 
oot  behir  an  trfBoer  de  faeto,  U>e  ap^oaot  harlDc 
pcwcasloB  and  hariOR  eomnenoed  to  dlnbaige  tbe 
duttes  of  Ibe  ofloe,  prima  lade  erldenoe  of  title 
brine suffloleDt.  AsBafftey.S'How.Pr.UKUO). 
In  Peofda,  Salkbutr.  r.  Boloomb,  t  Wm;  m 
OM).  tbe  relator  and  respondent  wen  caortldatea 
(Br  tbe  ollloe  ot  town  clerk,  tlie  latter  beinr  tbe 
uieiilDoua)l>entof  tbeot9ce.aDdthe  result  vUeb 
Amred  tbateaobputriecelvedthesame  nnmbei 
of  TOies  waa  entered  on  tbe  minutes  of  tbe  pn>- 
oeedlDK*  kept  bj  the  respondent  and  salisonbed  bT 
bIm,  and  by  tbe  ofloots  pi«>Uln(.  and  subwquenttj 
Buijmltrot  the  town  board  made  a  written  ap- 
ptriniaant  of  the  relator  as  town  clerfc,as  pre- 
nrlbed  bj  atamta,  wbloh  appotntmenl  was  flled 
udtbeoathotoflee  taken  bribe  relator,  sod  an 
tt  >  rorma  of  tbe  ataluto  requidte  to  a  valid  ap- 
jHiiDtment  were  eomptled  wltb.  and  tbe  defendant 
illnred  envr  In  Ibe  connUnit.  and  ocmtended  that 
buhadtbetnajornr,  Ibeeoortbeldtberelatoren- 
tlileiltotheb«neBtof  tbeatatutealocompelade- 
Hjetr  ot  the  papers,  as  be  bad  a  prima  btole  title, 
•  nla  tbedefeitdantalmplr  clalinedBrlfbt  to  tbe 
or  loa.  tbe  eoart  BUtlntr  that  a  prima  [sole  title  waa 
•indnit  to  entltleibe  ttiator  totbereoordi  ot  tbe 
eilWDntll  tbe  defendant  In  an  action  of  quo  war- 
itnto  eilabllabed  bis  tight  to  tbe  ofloe  br  proof 
■atbareoBlveda  maloritr  of  tbe  votca. 


In  HiDe  ot  tbe  itat^s  tbe  slatutea  prorlde  a  stst- 
tfory  rrmedf  wblcb  In  a  tew  U  In  tbe  nature  of  a 
nmnurr  prooeedlns,  and  lucb  prooeedlngs  will 
iKfoiiDdto  tMoontalned  In  tbe  provWona  ot  ttw 
Al»iama.ClaIlfomta.  and  Kew  York  Godea.  Tat  It 
ba>  been  held  tbstauob  pTorlaliiiis  tiare  oot  In  anr 
vif  ibroKated  the  doctrine  of  the  oommon  law 
rehtlDK  totbetwulnaofsuoh  writs,  and  ihatsuoh 
HAiiniirr  urooeedlns*  can  only  be  bad  In  oases 
vbete  Ibe  ttlle  to  the  ofloe  la  not  In  queirloo,  tbe 
pivnedlnn  b;  wa;  of  quo  warranto  tieluBitlJi  tbe 
aaaeis  In  such  oaaea. 

Under  tbeprovlslons  of  tbe  Alatiaina  Code  In  all 
(am  tnwhlcli  It  is  not  otherwise  expresalr  pro- 
>U«il,  nben  anr  oflcie  Is  vacated,  ezoept  by  tbe 
Aeatbol  tbe  Incumbent,  all  tbe  t>ooka,  papers,  pron 
"IT.  and  monrr  twlonslnir  or  appertaining  to  Huch 
oDoemuitbeaellvered  over  upon  demand  to  the 
qiiBllllediucceMor,a  violation  ot  tbsdut;  heln^a 
miaaemBiDor,  and  on  a  refuwl.  after  demand,  com 
TlalDt  atj  be  ma  le  to  tbe  probate  Judve  of  the 
«»D tj,  or  to  tbe  Judge  of  the  otroult  oourt  br  suoli 
81  L  a.  A. 


oflee.  and  If  tbe  Judge  IsaaUsfled  t>r  tbe 
oatbof  tbe  oomplainant  tbat auch  properly  Is  <rltb- 
held,  be  must  make  an  order  requiring  tbe  person 
wittiboldlog  to  ahow  eauae  wbr  he  should  not  de- 
liver It  up.  and  Ibe  peraon  aoobarged  mar.  upon 
making  Bfldavlt  tbat  be  baa  made  such  delivery, 
dlaeharae  htmaelt.  But  If  be  does  nor  make  sucb 
afldarlttbejodgemustproeeedtoloqutie  Into  tbe 
elrcuiBataneea,  andif  It  appears  tliBtiucb  property 
UwltbbehUbe  most  make  aa  order  oomiultitng 
tbeaeouaed  to^D  until  he  makee  tbe  delivery,  or 
la  otberwlM  diaobarged  by  due  eotuaa  of  law.  and  a 
sewob  warrant  must  tben  lame,  OMnmandlDg  a 
searob  of  a  designated  place  for  Oepfoiiertr.wbtoh 
when  found  must  be  broogbt  faeAm  the  Judga. 
Tbe  above  ptOTMona  are  oontalned  In  tbe  BeviK^i 
Code  of  Alabama.  HUB-UT.  nompaon  v.Balt,W 
Ala.  M,  WT,  «8  (WO), 


by  the  governor  and  bad  qualUled  as  lodge  of  pro- 
bate be  was  beM  entitled  to  tbe  custody  of  tbe 
boofta  and  papen.  money  and  property,  of  tbe  ot- 
Ooe,  aad  tbe  refusal  by  the  reapondent  to  deliver 
them  over  on  damaod  SDbJected  him  toan  order  ot 


Tet  tbe  prooeedlnga  under  art.  a,  pt  1.  title  & 
ohap.  t,  Ala.  Bev.  Code,  to  oompel  the  deltverr  of 
tbe  lioobBBitd  papers,  etOk.an>eTtalning  loan  niBee, 
cannot  be  aupp<nted,  unless  tbe  relator  ciiiibiig  a 
prima  fade  tlDe  to  the  oOoe  tree  from  aU  niuoo- 
■ble  doubt.    IM&;  Plowman  *,  Tbomton.  U  Ala. 

So.  If  the  object  la  to  teat  tbe  tttla  to  tbe  ome«, 
andsncb  title  la  the  real  questton  in  lasne,  and  tbe 
relator  doea  oot  show  a  clear  priroa  taole  title,  the 
rule  of  tbe  commoo  law  that  a  party  must  prooeed 
by  war  of  quo  warranto  Inatead  of  mandaniiia  ap- 
plies to  luob  lamioary  prooeedlagi  under  tbe 
above  statute.   Thompaon  v.  Holt,  tupra. 

Tbe  purposes  of  the  Alabama  Ocde  were  to  pro> 
vide  a  more  summary  and  adequate  tencdy  than 
that  whloh  mandamus  would  afford,  and  tbe  rcsn- 
edy  thus  pruvldad  Is  cumulative,  not  ezolualve, 
andlsotllkenBturewIthmaDdHmuB.    IMd. 

And  the  above  statutory  proceeding  will  He 
wbeooTer  ■  mandamna  oonid  be  obtained  at  oom- 
mon law.    ItM. 

Where  the  petition  waa  filed  t)y  one  wbo  had 
been  declared  entitled  to  tbe  cflce  aftpr  the  ooo- 
teat  to  Ibe  term  of  office  expired,  at  the  period 
when  ihe  petition  oouldbe  brought  to  beiirlngand 
tbe  party  wlthhuldlng  had  been  elected  tor  the 
■uooesdiOB  term.  reL'^t  waa  denied.  Beebev.  Bol>- 
Inson.  SI  Ala.  HI  asn>. 

A  party  clalmlnr  the  remedy  provided  by  art.  & 
chap.  L  title  E,  pi.  1,  of  tbe  Alabama  Code.  taelDg 
OM  at  the  Code  of  ItiTS,  toon  show  that  ha  to  tb* 
quallfledsucoeasor  to  the  ofloe    ib^ 


.gle 


Obcooh  BnrBKiuE  Codbt. 


Ivtr, 


ot  Uw."  To  lUow  u  IncDiobeiit  to  bold  om 
and  retain  poMndon  of  ad  offloe  aftei  the  clow 
of  hU  term,  when  a  certificate  of  eleclion  bas 
been  Inued  to  auotber,  whobaaduly  qutllfled, 
because,  percbauce,  the  incnmbent  maj  think 
bis  successor  is  ineligible,  or  has  not  been  duly 
elected,  wonid  thwart  tlie  popular  will,  as  ex- 
pressed by  the  majority  at  tbe  electloo,  and 
lend  to  make  the  incumbent  Ibe  judge  ot  his 
own  ilgblB,  as  well  as  of  tbe  eligibility, 
eleclioa,  and  qualiflcRtlon  of  hii  Bocceasor. 
Hate.  Jona.  -r.  Oatei,  86  Wla  684.  Tbe  elec- 
tors tiaviDg  expressed  their  preference  at  tbe 
polls,  it  is  better  tbst  the  person  chosen  by 
tbi'Ir  votes,  bxTlDS  obtained  tbe  certificate  of 
eleclion,  and  qusimed.  should  be  ioductedinto 
office,  and  tbe  burden  of  provlD|^  tbe  ineligibil- 
ity and  want  of  election  and  qusltflcstiou  cast 
on  the  prior  incumbent,  than  that  his  successor 
should  be  deprived  of  hit  office  until  he  could 


ahow  blmielf  ellgiblo'tbeielo.  It  Is  tnu  that 
la  BtaU,  Bnydtr,  T.  SevimAn,  01  Mo.  4tf,  to 
wbicb  our  attenUwi  baa  been  called,  tbe  cooit 
denied  a  peremptoir  writ  of  mandamoa  Is 
compel  tbe  IncumbeottoddlTcrthobookaaDd 
papere  ot  an  olllce  to  one  shown  by  tbe  KOOfd 
to  be  ineligible;  but.  In  view  of  Ibe  atatule  an- 
thorlztng  tbe  plaintiff's  election,  we  decline  to 
psss  upon  the  plaintltTs  eligibility  notll  Iba 

Suestlon  is  before  us  In  a  direct  prooeedlng. 
[arlng  reodved  the  ceRfllcate  ot  Iwr  election, 
in  pnrauance  of  a  statute  «nllK»Wog  It,  and 
having  qualified,  tbe  plaiotlS  made  a  lirtma 
facie  case,  and  aliowea  a  prima  fade  right  lo 
the  poBseasioa  ot  the  books  and  paper*  which 
she  \t  entitled  to  use  until  tbe  qoestloD  of  ber 
right  to  do  BO  can  be  tried  in  a  proper  pro- 
It  foliowi  that  the  judgment  tf  tA<  court  A»- 
low  mutt  be  qfflrmed,  and  it  la  so  ordered. 


He  must  show  a  iwnl  title  anil  a  subsistlnK  rl«bt 
totAecueiadratthe  time.    IMd. 

Under  tbe  provlilons  of  the  QOtfOmbB  CoOa  of 
Cirll  Proceduni,  1 800,  Indcnient  nut;  be  rendered 
upon  ihe  rlsbt  of  aparty  clBlmlDH' to  hi' enlltlod  to 
ttieolBoe.    EoUr  T.Edwards.  WCaL  160  a^SS'. 

Tbe  remedr  afforded  by  TIL  Bev.  Stac  chap.  SI. 
I  ffi.  has  been  held  to  be  of  suob  a  doubtTuI  natuie 
as  to  entlUe  tlie  part;  to  pcooeed  by  war  of  nan- 
dsmuB.    Peopla,  Oomnilnfra.  t.  Head,  Si  Dl.  BSS 

The  Loutslaoa  Code  of  Practice,  art.  to,  penults 
a  mandamus  toinue  throug-h  alpnblio  offlorr  to 
compel  blm  to  deJlver  to  till  sucoewor  the  papen 
and  otber  eHeota  bekmrtng  to  his  olSoe.  BMtet 
Jumel,  V,  Johnson,  It  IM.  Ann.  SM  (URT). 

do.  the  statutes  of  Uatne  of  Iran,  etiBji.  Ite,  ao- 
compllsh  by  one  and  the  same  procea  the  objecta 
coDtemplatsd  br  both  the  prooeedlnxs  b;  wa;  of 
qoo  WBrTBDh>aDdb7mandan>UB,and  oust  the  un- 
lawful incumbeot  and  Rive  tbe  lawfal  claimant  tbe 
rivbt  to  tbeoOoe  wUoh  be  Is  entllled  to,  and  afford 
a  speedrand  eSeotual  remedy  in  Uea  of  the  pro- 
oeedlnit  of  tbe  omnnon  law.  Priooe  v.  BUUlo,  71 
Me.  aes.  S>  Am,  Bep.  8B  (IBBQ). 

la  Bamaer  Oomilr  Bopeni  t.  Beenan.  S  lUaa. 
380  (ItiSS),  a  peremptory  writ  of  mandamus  was  ap- 
plied for  to  conpel  tbe  register  or  drads  Id  the 
county  to  dellTer  to  the  tKiard  of  saperrlaora  oer- 
islo  bonks  and  papers  relatinrto  tbe  oountrtazta, 
tbe  appUoattaQ  being  inade  under  1 9  of  the  Minne- 
sota aot  of  August  UL  USB  (Laws  of  KBB,  p.  KM),  and 
tbe  court  beid  tlut,  a  proper  demand  havlnr  been 
made  by  the  boerd  fM  the  hooka  and  papeis,  the 
writ  of  mandamus  should  Issue. 

Tbe  Uinnesota  statntes  iBev.  Stab  ohap.  70, 1  S), 
bare  not  ohaufred  tbe  law  with  lespeot  to  the  Issue 
of  a  mandamus  to  compel  Che  surrender  of  en  olBoe 
and  tbe  books  and  papeta  appertaining  thereto, 
where  tbe  offloer  has  a  prima  fsole  title  to  the  of- 
fice, and  10  the  denial  offniob  writ  to  tryandflnallT 
delermlne  tbe  title  to  the  office,  except  In  oases 
vtierc  the  lav  hup  provided  do  other  mesne  of  so 
rlnlDK-  tbe  statutes  oonlalalDg  DOlblastromirhloh 
ao  InienUoa  to  enlarse  or  absoge  the  Issue  lo  be 
tried  can  be  lui  red,  and  this,  even  thousb  the 
writ  of  quo  warmato,  which  was  tbe  adequate  and 
Kpeedy  temed;  to  tr;  title,  should  have  been  held 
to  have  been  aboUshed,  other  and  adequate  pro- 
visions belur  made  for  the  full  and  speed;  trial 
aDddetarmlnatlonaf  questions  as  to  title  toolDae. 
fitate,  Atherton,  r.  Sherwood,  lA  Hlnn.  SL,  S  Am. 
Rep.  US  (ISTO), 

Hnder  the  statntes  ot  ITersda,  the  rented;  b; 
wg;  of  mandamns  Is  not  confined  to  eases  where  a 
l>ern>o  la  deprived  of  tbe  enjoj'meat  of  his  offloe, 
i.iii  Uie  writ  will  be  iMued  '*tooompel  the  admla- 
31  UR.  A. 


slon  ot  a  part;  to  the  nae  and  en}o;ment  ot  a  right 
or  office  to  wblob  he  Isentitied,  and  from  wliieh  he 
is  unlawful!;  preolnded  b;  aooh  Inferior  tribunal, 
oorporatlon,  Iward,  or  person,"  the  reined;  b;  Iba 
writ  (Ming  more  extensive  tban  a' 


■  eo]a;neat  of  the  righta  Ibereot.   Statew 
.  V.  HeOuUougn,  S  Nev.  aw  own. 

IS  IS  tnappropriate,  and  ihouM  not  be 
led,  where  UieeeleaTeal  and  anbaiantlal  dispute 
K>  the  title  to  an  oBoe;  and  iriieie  tbe  right  of 


to  obtain  such  books  nnder  tbe  Mew  York  st 
a  Rev.  Stat.  ohap.  Ui,  H  SO;  BU,  and  wbaie  tbe  tttto  <tf 
the  api^lcant  to  an  offloe  Is  b^ottd  subttanUal  dla- 
poteso  that  the  objeotkm  to  It  la  whoUjr  Mvoloos, 
and  tbe  potseaeionol  the  books  and  papetawouM 
not  give  control  of  the  (^Soe.  a  writ  of  mandamua 
would  be  proper  and  should  tn  awarded.  People, 
Bradlr,  v.  SUpbens,  t  Abb.  Pr.  M.  8.  StS,  8St  (laaS). 
To  the  same  etieot.  People,  Ctoleman,  v.  Dfkeman,  T 
How.  Pr.  121  OBfit). 

Tbe  object  of  N.  T.  BBL  IH,  H  80.  SI,  Is  to  oompel 
the  dellver;of  tbe  books  and  papcfa  bya  sammar; 
,  to  wbKA  an;  peraon,  dul;  appointed 
Is  eheolutdr  entitled  wttbont  an;  qoai- 
reeervation,  the  onl;  qneatlMW  tor  tbe 
Judge  being  whether  tbe  prtdasswor  waa  lecall; 
remored,  and  whether  the  claimant  hM  been  le- 
giail;  appointed :  but  aneh  ptooeedhiK  does  not 
sopeisede  the  more  regular  utdtoimalredieaib; 
action  ti;  the  part;  against  whom  tin  appUoatfon 
Is  made,  the  remedies  being  oonenireoti  tbe  one 
summer;  and  prellminar;  and  partial  In  lis  opera- 
tion, the  otiier  Bnal  andoomplete,  o 
all  tbeproOiaaud  Itenefltaof  theot 
let),  >How.Pr.4U(IBH). 

When  a  part;  has  been  eleeted  oi 
an  oOoe,  and  bis  predeoessor  In  soel 
to  dellrer  up  the  liooks  and  papen 
socb  office,  an  application  ma;  be  m 
New  Tork  Hevlsed  Btatntea,  to  a  Justice  ot  (be  su- 
preme oonrt,  who  is  suthorlaBd,  la  ease  the  par^ 
oomplslned  against  refuses  without  sstlsfiMnoi; 
reason  to  deliver  to  aacfaenODeasorcuob  tmoksand 
papers,  to  direct  such  deliver;  and  to  oooimlt  snob 
part;  to  (be  Jail  of  tbe  oountr,  there  to  remain  un- 
til be  oompliee  wlib  suob  order  or  la  disobariced  ao 
oordlng  to  law.    B«  North  v.  Oair,  t  nwinp.  ft  GL 


FLORIDA  8UFREU  OOUST 


JuDM  EL  JOHNSON. 

■1.   laaamltaraBttTemltafBUHkbWMM. 

i^ootkaiartof  tte  itate,  to  aocuptd  tbecunen. 
darbykprkir  iBAmbcoitctf  •pabUocOlaeof  tbe 
oScs  RXHB  and  the  noorth  booka,  BDd  papen  of 
the  MDM,  It  ta  DOtataotntdr  DMeHarr  to  mUasB  In 
qtcMSo  w  oMh  Uwt  (be  urm  of  offloe  of  tnofa  prior 


HMdnotea  by  Libdoi,  J. 


.   AUMnttonaTMiateinad  Inan 

t«maitt*»  writ  «f  BUHidams 


InaoehMia^ 


Uoned  In  ^«oediiw  biMdnotc  to  tb»  Mfcot  tlut 
MaaeBenU^eoUonbeldlD  aooocdsDoB  with  tbs 
pn>TU0H  of  tawlD  thlt  iMta,  In  th«  ooanty  of 
DutsUoimJ.T.  Q.m*a  candldau  fortbe  ottoe 
of  tmi  ooUeotor  of  mli  Boaaty,  WM  rotad  for  at 
nM  etooUon  for  lald  oOoe;  that  the  tetiuna  of 
•aid  dcotlon  wero  duly  caDTaued  by  the  proper 
oanitaUDs  board  of  aald  county,  and  that  be  wia 
ihown  tar  (noh  oaDTaos  to  baTs  reoelved  the 


beat,  tl>aactiial(aooenorto«ichoflloe.iatbertliai] 
tfae  peceon  entlUed  to  lacaeed  to  It,  and  tbavtor* 
«M  not  Intended  tor  tbe  partj  enUtled  merely  be- 
cMMe  be  WMK>  ent](led,tlw  onl7  proper  rinnedr  tor 
•nob  person  entitled,  but  not  fn  poaatBlOD,  to  aaaeri 
Mi  tifle,  betaw  br  war  of  qoo  watiaDto,lQ  wbtob  ao* 
tlon  baoonld  Jndlolallr  estatdlah  bH  dlle  and  poe^ 
imrton,  and  then  aTall  blmaelf  of  (be  prooeedlnn 
nnder  tbe  atatute  to  obtain  pooMeiloii.  B<  Oon- 
OTor  T.  Derbn,  M  Barb.  «,  MB  (lOD. 

nie  objsot  of  tbs  pTOoeedloir  UDOei  tbe  New 
YorkBeTHed  Statute*  wm  to  pat  the  bookg  and 
papen  loto  tbe  poMearion  of  the  aotual  incumbent 
ffftr  aotUBl  nee  for  the  time  beAnjr,  and  not  to  decide 
vbo.  In  the  Bbetract.  waa  entitled  to  them,  became 
IM  wee  eatltled*'to  tbe  dSoe  to  which  tbej  pre- 
tained;  and  that  tbe  title  to  lucb  booka  and  papere 
muat  ultimately  depend  upon  tbo  title  to  tbe  olBoei 
and  Ibenfore  the  rigbt  to  present  ponewloD 
•bould  depend  on  tbe  fact  of  preeeat  poaKHion  of 
the  oSoa  to  which  auch  dooumenls  were  appurte- 
nant./Ibid. 

Hie  anthorltr  oonfenvd  b^  tbe  New  York  Re- 
vlaed  Statnlea  to  compel  the  dellverr  oiw  of  the 
booki  and  papeia  appcitalnlor  to  the  oflloe  ibonld 
oolr  beezeiolMdlnacleareaeeorlnooe  free  from 
reeaonable  doubt,  aatiie  aim  of  the  revltera  of  euch 
Btatnte  waa  to  Btrettae  remedy  "only"  when  the 
ease  waaao  ctearthatthe  eondactofthe  partylu 
refoalDR  todellreroould  be  called  wilful  or  obetl- 
nat«.  BrtdReman  v.  Hall,  U  Abb.  N.  C.  zn  088(1; 
People.  Willtamaon.  t.  Allen,  U  Barb.  SXBiWU}. 

When  tbe  oaae  la  free  from  reaaonable  doubt,  the 
appUeailon  under  tbe  New  York  Kevleed  Statuta 
tor  tbe  dellrerr  of  the  booka  and  papeie  appertaln- 
Idk  to  an  <rfBoe  ahould  be  itnnted.  PeopJe,  KU- 
bonmT.  AUen.SlHow.  Pr.BT.  lOOdSTIJ. 

And  a  Judse  haa  do  rigbt  to  enforce  mob  deUr- 
ery  noleii  the  applicant  ibowa  a  title,  clear  and 
free  troni  reoaonaUe  donbt.  People,  Hodskinsoui 
T.  Stonng,  S  Hill,  aid  0849. 

In  order  to  entitle  a  partT  elected  to  once  to  the 
Moeflt  of  the  prooeedle^  glTcn  byl  N.  7.  Ber. 
Stat.  US,  I BL  to  compel  the  deUvetrof  tbe  papen 
appeitalnlDc  to  tbe  cflloe  B«  a^aloat  hit  predeoeaeor 
whoee  term  of  office  has  eiplred.it  la  only  aeoeaaary 
for  tte  party  elalmlng  to  be  entitled  to  Ibe  offloe 
to  ahow  tbat  he  baa  been  duly  eleoCed.  and  that  be 
baa  dolr  qnaHflad  liliiiaiilr  for  tbe  office,  and  qucs- 
tlona  itiathui  to  tbe  TaUdtty  of  auch  eleatlon  cao. 
Bot  ba  mtWnA  Into  In  any  aoofa  prooeedlngs.  Bt 
badlay.  Ml  N.  Y.  SH  (UH). 

Id  pfneeedinn  nndar  tbe  Haw  York  Berlaed  Stat- 


bytberelatm-ibowiurhiadaetlMiaad  title  t4 
.eOee  are  not  craiy  atated,  and  M  ereata  a  doubt  aa 
to  the  tHIe  to  the  oOce.  althougb  be  cannot  by 
merely  alleftnc  brefuIarlUee  In  tbe  eleatlon  avoid 
AeproeeedlnsB.  Sa  Bakar,  U  Bow.  Pr.  418  (UW. 
81  L.  R.  A. 


ne  true  rule  nnder  the  New  Yorkatatutelatbat 
one  baTtng  a  prima  fade  title  cTldenced  by  an 
eleetloii  or  appointment  valid  on  Ibfaoe  must  pre- 
TaaoTeroneelahnlnstbeilcbtto tbeoffloe.  Peo- 
ple. BalUbary.  v.  Holcomb,  t  Htao.  VO  OFOB)- 

In  tbe  abOTe  oaw  tbe  court  ataied  tbat  Re  Savla. 
Ifl  How.  Pr.8S8  (ISSOl,  wbkA  would  Bcem  to  hold 
otherwlsQ,  waa  a  praotlaal  nulllflcatkin  of  the 
statute  whioh  *u  deelsned  to  afford  a  summary 
remedy  to  one  barlDKa  clear  prima  fade  lllIc,Bnd 
that  the  Judge  In  that  Case  orerlooked  Be  Baker,  II 
How.  Pr.  US  (isatl,  wbkih  latter  oasa  waa  approved 
of  In  People,  WllUaniBon,  t.  AJlen,  4i  Barb,  an 

aBiKi. 

An  application  under  tbe  New  York  Revised 
Biatutea  for  books  snd  papers  is  deelsned  to  be  a 
summary  prooeedlnc.  and  (he  offlcer  lo  whom  It 
is  made  has  no  power  to  declare  tbe  action  of  Ibe 
appotntina' and  oonflrmlng  power  void  tor  official 
oorruptloa,  especially  when  there  It  not  clear 
proof  of  the  fsot.  People,  Kllboum,  v.  Allen.  Gl 
How.  Pr.  0>  (18TS). 

Under  the  prooeadinsB  civen  by  the  Kew  York 
Bevised  Statutta  It  Is  tbe  province  snd  duty  of  the 
JudKc  li>  ezsmlne  the  fMla  and  claim*  of  the  re- 
spective parties  so  far  as  to  asoertain  whether  tbe 
person  olatmlnff  tbe  ofllce  and  the  lelivery  of  the 
booka  aed  papers  shows  a  dear  riffbt  to  suob  offioe 
and  to  the  pomtmlon  of  audi  books  and  papeis, 
party  refusing  such  dellv- 
'    doubt  In  reoaid  to  the 


V.  Ckry,  i  Tbomp.  Jk  C 


right  of  Ibe  applicant  ti 
book  snd  papers,    lie  North  v. 
867(10)1). 

In  auch  a  prooeedinc  tbe  taiga  must  look  into 
the  tnie  to  tbe  offioe  so  fares  necessary  to  ascer- 
tain wbether  tbe  applloint'l  rlxht  is  free  from  rea- 
sonable doubt  and  suaheiaminaUon  of  tbe  title  ia 
not  tbe  trial  of  the  title  to  office,  (or  the  reason 
that  tbe  question  is  not  Involved,  and  the  title  re- 
malDS  wbollr  unaiteotad  byUa  deoMon.  People. 
Wllllamaon.  v.  Allen,  tiqira. 

Tbe  apptleatlon  for  the  delivery  ol  books  and 
papers  under  the  New  York  Uevised  Statutes  will 
not  be  denied  for  tbe  reaaon  that  it  Involvea  (he 
validity  of  tbe  appointment,  as  rsaort  may  be  had 
to  aotlon  to  try  the  title.  Be  Backty.  X!  How.  Pr, 
in  0803). 

But  tbe  summary  remedy  bItbd  by  tbe  New  York 
Bevlaed  Statutea  does  not  He  where  the  party  In 
pospcwloD  of  tbe  ofllce,  and  tbe  books  and  papen 
appertaf  ning  thereto,  holds  under  a  boos  flde  belief 
tbat  he  Is  entitled  to  tbe  offioe.  but  only  in  cases 
where  there  is  a  wilful  and  obstinate  refusal  of  de- 
Hall,  IB  Abb.  N.  0.  an 


So,  the  prooeedincs  itiven  by  suob  stab 
not  sdapted.  nor  were  they  Intended,  ti 
title  to  an  cOce  when  there  were  adrei 


PuHuiu  HmsMm  Oodxt. 


Fes.. 


hlxtmst  Dumber  of  TOta  cut  tor  any  penoD  for 
anohoffloe,  vid  wis  declared  eleoted  tolhesuiie; 
that  ttie  lupervlcor  at  raoUtratloD  of  luoh  oouo  tj 
(•Te  Um  a  oertulcate  of  hla(>lK)tloii.<!«rUfrltV 
that  aoooidlDit  to  nld  reumuand  OODTIM  ba  waa 
at  Kid  electkm  elected  tax  ooDaotor  of  taM 
oouDtr  for  the  term  pi«aoHtied  br  !»«•  befrtu- 
nlDK  OD  tbe  lot  TueediT  after  ttie  Ut  llondar  In 
Januarr.  A.  D.  IW  (whiob  preoedea  ths  dateot 
Bid  writ);  that  he  had  dul;  glrea  hk  bond  and 
qunKQed  for  mid  offloe  In  all  cetpeotK  and  that 
the  governor  of  tbe  stata,  under  hlB  hand  eadthe 
g-reateeBloIlheitaCe.  did  onmoibslon  blmto  be 
taab  tai  collector,  aocordlQB  to  tbe  ConaUtutlon 
and  lawi  of  tbla  state,  for  tbe  term  ol  tiro  year* 
from  tbe  lit  Tuesday  after  the  lat  Monday  In 
January,  A.  D.  iSK,  and  until  bis  suooeaaor  la 


qnallOed;  tbattfae  Inuunibeut  or  said  oflkX)  pnoc 
to  tbeterm  for  irblcb  said  J.  y.  B.  ma  comnla- 
aloiied  ai  aforeaeld  va^  J.  B.  J^  the  defendant,— 
mate  a  aufllclent  nrlma  fade  sboirtDit  that  Ilia 
tarmofnldJ.B.  J.  aa  tax  collector haaexplred. 

8.  The  ■Itosa.tloma  of  tba  alton»tlT« 
writ  of  mandainuB  set  om  Id  tbe  preceding 
Madnote  are  aufflctent  prima  facte  alleoattooa 
ofanelectloD  Infaotof  J.  F.  O.astax  ooUector 
of  Duval  oounty. 

4.  S«atloit8oravtleIe6orUieOoiisUta- 
tlon  of  Tbla  atate  gifea  tJie  leglalature  power  lo 
provide  for  tbe  returns  of  elecUona,  and  witb  II, 
aa  a  necesaaiy  Inddant  to  that  power,  tbeautlioi^ 
Ity  to  appoio  t  and  deelgnate  aome  otHoer,  or  board 
of  offlc^ra.  to  ■gvr^rate  tbo  retumi 
tain  and  declare  tbe  reault  of  au   ~     ' 


ants,  and  In  suob  a  case  guo  warranto  la  Che  proper 
remedy.    Rt  Nortb  v.  Gary,  gupm. 

In  People,  Dolao,  u.  Lane,  EG  N.  Y.  EIT  (1873).  It 

'   waaaald  cobedoubtful  wb«iher  the  Htle  toanof- 

flce  ought  eier  to  be  tried  coUatemllr  on  prooeed- 

iDga  by  maodBmus  Icatltuted  on  behalf  of  a  party 

out  of  poeeesglon  of  the  oflloe. 

Where  one  claiming  to  be  clerk  of  the  DOmmDn 
counoll  of  a  ulty  applied  for  a  mandamua  to  oom- 
pel  bl9  predeceaaor  lo  oSIoe  to  deliver  up  i.he  booka 
and  papen,  tbe  court  beld  tbat  the  application 
abould  be  denied  loaBmuob  as  tbe  relator.  It  he 
waa  la  trutb  clerk,  bud  anotber  s(ieclfio  lectal  rem- 
edy under  1  Rev,  siet.  124.  People.  HodBklneon, 
T.  Btevena.6  Hill.  Bin  ilSlSi.  From  this  decision. 
however.  Chief  Justloe  Nelson  dlsaeoied. 

In  People.  Hodgklnaon.  v.  Slevetis.  muro.  It  was 
urged  on  tbe  part  of  ibe  defendant  that  thelfew 
Tork  atsluteatllter.  Stat.  IU.HE0-5SJ.  bad  Buper- 
leded  tbe  remedy  by  way  of  maodamui,  but  (Alef 
Juatlce  Nelson  waa  of  tbe  contrary  opinion,  and 
held  that  nothing  la  tbeprovlahma  of  tbe  itatate 
Indloated  that  such  waa  the  loientlon  of  Ibe  l^ia- 
latote,  the  statute  being  obrloiialr  dealgned  to 
tumMi  a  prompt  and  aummary  remedy  for  oaaaa 
of  emergency.  Id  addllloD  to  tbe  one  already  esM- 
Ing  by  way  of  inanrt«iiiit«,  the  remedy  by  way  of 
mandamua  being  one  of  aproaeedlngacoordlng" 
Ibe  prlndplea  of  the  common  law  where  queailo  . 
of  fAot  uilgbt  be  determined  la  a  lury,  and  tboae 
of  law  by  tbe  court  subject  to  nvlew  on  er 
wblle  In  tbe  proceeding  under  the  statute 
remedy  was  by  on  Informal  applloatlon  to  a  Judge 
atchamben  who  waa  to  proceed  summarily  and 
wboae  determtnatton  npon  tbe  matter  waa  BoaL 

It)  a  note  to  the  above  case  of  People,  Hodgkln- 
aon,  V.  Stareoa.  i  HIU,  <U,  «80  dSlii,  Cblef  Justice 
Kent  obaarved  that  the  leglalature  never  tateoded 
tbat  tbe  Judge  could  exerolae  hla  poweta  to  eof  oron 
the  delivery  of  bookaand  papeia  agalnatano' 
lU  facto  when  tbetltle  of  the  applicant  for  tbe  olOoe 
waa  quest lonable,  and  that  the  title  of  the  appU- 
eant  muacbe  prima  faole  and  free  f rom  teaaonable 
doubt. 

In  Rt  Wbllloff,  i  Barb.  OB  OStSI,  the  oonrt  alsted 
tbat  although  tbe  prooeedtDg  under  aucb  at« 
was  not  a  subetlcutp  tor  a  quo  warranto  beoai 
did  not  eatabllsh  the  title  to  tbe  offloe,  yet  It  waa 
Undied,  and  In  addlUon  to  tbe  remedy  by  way  of 
mandamus,  wbloh  taaa  always  been  ao  approprlata 
mode  of  aettllng  thepoaaeaalon. 

Id  tbe  above  caae  a  health  ollloar  of  the  poor, 
who  realgned  hla  ofDos,  oommnnioated  the  taot  to 
tbe  board  of  health,  and  required  them  to  All  the 
vaoapoy  under  tbe  statute  authorldug  the 
to.  Id  case  or  temporary  tnabUity  or  otberwtoe, 
vblota  ^Gilded  tbat  "the  peiaon  ao  appointed 
abould  hold  o&oe  only  until  aiuh  inability  waa  re. 
novedi  ortbeaenaeof  tbegovemor.  orof  tbegov- 
onor  «■  Senate,  abould  be  deolared."  The  bogid 
appolllted  a  aucoeaeor,  who  quallSed  and  entered 
Bt  L.  R.  A. 


b  third  party  ti 


r  Ibe  oOce.  and  later  aucb 
med  by  tbe  benate,  and  a 
the  oath  of  office  aad  atCempiea  lo  enter  upon  ran 
duties,  tiut  waa  obetruoted  by  the  appointee  of  tlw 
boanl  wbo  claimed  to  be  lawfully  appointed  and 
■d  lo  surrender  tbe  books  and  papeis.  fllo 
beld  that  In  such  ■  case  prooesdlnca  nolar 
thestaiutee  were  a  proper  remedy,  tbe  appUoaiM  ^i 
title  belog  clear,  and  the  defendant  waanot  In  poa- 
aeaalOD  undercolor  of  lawful  rigbtlohold. 
"  Rt  Uonover  v.  Devlin.  M  Barb.  WT, «»  (IWH. 
x>urt  stated  that  in  proceedings  under  tlie 
Tork  ICevIsed  Statutes  to  obtUo  pwaifaaloti  of 
the  books  and  papeis  apperlalnlDK  to  an  oflloe.  tie 
question  ot  title  to  the  office  should  not  be  allowed 
tiled  In  It  at  all,  and  tbat  the  abatraot  rlaht 
of  an  applicant  waa  unimportant  wbera  the  poa- 
aessloD  waa  oleerly  shown:  and  further,  tbat  It 
abould  not  be  Inquired  Intoatall  further  than  to 
•ee  that  It  In  poaseaalon  be  hid  calor<tf  title,  that 
being  In  tbe  oflloe  under  color  of  right  be  abould 
have  auoh  prooeeding  to  get  tbe  Iwoke  and  papacy 
aitd,  on  tbe  other  band,  tbat  having  tbe  beet  poMrt- 
~.„,:..l-  :_  an  offloe,  one  ahonid  not  have  t^wpce- 
aeMfon  of  tbe  book*  and  papera  by  proceedinga  un- 
der aucb  etatute  while  It  waa  apparent  tbat  be  waa 
DOt  In  oocupanoy  of  tbe  ottoe  and  not  In  a  altia- 

ezePDiBe  tbe  fnqottoDB  of  It,  Ibe  court  th» 

aoing  tntttaec  dian  the  rule  eetabllahed  In  the 
prior  oaisa  of  ^People,  HodgklnBoa,  v.  Btevena,  ■ 
Hill,  tU  (UO).  and  In  the  opinion  of  Judge  Kent  lo 
^      _  p.  631,  and  that  or  Juatloe  EdmonA 

Id  Bs  Wbltlng. »  Barb.  SU  (1B4B}. 
Where  a  atatnie  gave  the  canal  oommlaahiDen 
Dwer  to  mnove  superlatendenia  of  repairs  and 
oolleotOTS  of  tolls,  when  tbey  lodged  auoh  removal 
proper,  the  court  beld,  tbe  board  alone  having  the 
right  to  decide  upon  tbeproprlety  of  auoh  removal, 
and  lla  action  betog  Bnal  and  oonolualve,  the  oaaa 
was  one  In  whiob  the  relator^  title  to  tbe  office  waa 
clear  a  nd  free  from  reeaonable  donbtwid  waa  there- 
fore a  proper  otMe  for  enforolDg  tbedril  veay  of  tbe 
documentalD  a  queatlon  underthe  provWona  of  tee 
New  Tork  autute.  BsCobee.8How.Pr.3afaS9B). 
In  tbe  above  caae  of  Re  Oobee  the  rehttor 
bad  quallOed  btmselt  by  UUdng  oath  and  filing  bba 
official  bond  rsquiied  by  la*,  and  tbe  oourt  bald 
tbat  audi  proceedlnga  would  lie,  tbe  statutaa  in- 
ferring to  and  luoludlugooUeoloraof  toUaonoa- 
nals  at  well  as  other  offioeia. 

Yet  It  bsB  been  held  tbat  tbe  remedy  gtren  by  tba 
New  Tork  Revised  Btatutaa,  evm  though  tt  In- 
volvea  tbe  queatioD  of  tbe  legality  of  tbe  removal 
of  one  out  of  tbe  office  and  tbe  appointment  of  tba 
otber.  does  not  prevent  either  per^  from  reaort- 
Ingto  a  more  formal  method  of  tedreaa  by  aoUan- 
Bs  fiartlett.  >  How.  Fr.  U4  <UU}. 

Where  an  offloe  la  alnadyflilad  by  a  peiaan  wbo 
baa  bean  admiUed  and  awn  and  la  tabroolorof 


.,  Google 


MS 


Statc,* 


I.  LUUB,  T.  JoHRMUf. 


••  Wbcff«  th»  ramiU  of: 
nadvF  tbe  pvovlalotu  of  l*w  baa  b««ii 
■MMVtaJaMl  uid  deoJaied  br  tlM  proper  oan- 
vmMdc  board,  thairofflctal  MoounoeiiMiit  h  of 
HDdliir  ton*  uui  «ao«o7  u  to  tM  Suit  of  an  ao- 
Inal  eleoiloo,  ddIU  lawiieJ  or  Mt  ailda  br  a 
•onrt  <tf  oompMODt  Jctriidletloa. 

6.  tTpOD  ■■  ^ipUeaUtm  fbr  wad^Mi 

tbe  oourt  will  not  so  beblod  ti~     ' 

eleollon  aod  tr;  the  actual  titia 

7.  It  la  not  ifMaaij.lii    _      .. 

on  behalf  of  the  tiate,  to  allege  tbe  dislblllt;  at 
the  penoD  itaCsd  Ihentn  to  bare  beea  eteoted 
to  the  ofSoe,  for  tbe  rraaon  that  to  trr  such  an 
iHue  would  betodetennlDetheUttatotbeofflce 

lodamua,  wUoh  tlia  oourt 


oonfeia  a  rtoht  to  exendM  tte  fuDctloni.  aod  a 

rtvbt  to  the  pooeasloD  of  the  Inelvnta  and  prop- 

•T^  thereat  and  on  luoh  title  (tie  oourta  will 

mpel  a  deUverr  of  mch  Indiriila  and  propenr 

r  the  Ume  belnr,  wtUiout  adjudlaatlnii  tbe  ao- 


■Inloi 


tUtnaUlathel 

la  the  otBoer.  untO 

oeedlnn  tn  tbe  natoia  of  a  tjuo 

anoulled  17  a  ladloM  decermlnatloD. 


beet  erldeDOB  of  who 


B  poraoa  hMM  tba  eortlfl- 


»  compel  a 

toaaeHj  br  quo  wumiito  but  now  br  the  nibetl- 
toied  BOtloii.  People,  lAokwood,  *.  Soriuham,  n 
Barb,  an  (lau). 

In  Re  Baker,  U  Bow.  Pr.  418  (ISKSj.  the  pol 
iHue  waa,  that  the  defendant  wa*  In,  and  held,  tbe 
efllae  of  taperTltor.  bj  oolor  of  tlctbt,  and  wi 
■uperrteor  d»  (aeto;  that  tbe  qneatloD  of  right 
to  tba  oflloe  npon  the  reapeotlTe  (dalniB  of  the 
rdator  and  the  defendant  coold  onl;  be  tried  br  a 
direct  prooeedlQft  Id  Ibenatursof  aquowan 
and  that  upon  thedetendaot'tanawertbeaonoty 
jDdge  had  do  JuriidkiUOD  o(  tbe  prooeedinn  had 
before  him  under  1  N.  T.  Bev.  Stat.  SBS.  I  ■■  Tbe 
oonit  held  that,  tbe  relatort  title  to  the  i 
belog  dear,  mch  ptoceedlnn  to  compel  tbe  de- 
Utwt  of  the  booka  and  papen  to  the  relator  I 
be  had  under  the  provWon  of  luob  iiatu 
■galnat  oOoen  <U  /ado,  but  that  If  the  title  to  luob 
oOoe  w*«  not  olear  quo  wanantu  was  the  proper 

Where  the  rlirht  to  the  booki  and  papen  baa 
beea  determined  bj  proceeding!  tnitltuted  uodei 
1  Ber.  Btat.  U&.  I SL  after  a  further  bearing  of  Ibe 
MM  tbe  deDWon  ■□  tnch  prooeedlugi  la  nt  fucUcata 
and  oODdnalTe  between  the  partlca.  and  cannot  be 
called  In  queetlon  la  e  colJateral  ault.  Oonovei 
Kew  ToTk.  IB  Barb.  US  (IBiyij. 

In  DerUn  t.  Piatt,  SO  How.  Pr.  Id  lUni,  the  faoti 
dlMlneed  oircumnanoca  wblota  ibowed  that  the  de- 
tnidant  had  been  legally  rrmoTcd  from  the  ollloe 
ot  BbamberlalD,  and  the  relator  had  been  duly 
pointed  hia  auoocwor.  and  an  order  wa«  tber«fore 
mad*  In  taror  ot  tne  relator  for  the  deliver? 
tohhnof  tba  book!  and  papen  appertalDlDtrto  the 
oBce  under  the  Mew  York  Revlnd  Statute*. 

Id  that  cBse  tbe  defendant  had  been  removed  from 
oSce  br  Dioceedlng*  under  the  Mew  Tork  Uvi  of 
ICB7,  p.  871,  bj  the  pmldeot  of  tbe  board  of  dtr 
■Mettnen  with  tbe  ooneeot  of  tba  aldermea,  and 
tbaidator  appolntod  In  blB  place. 

And  In  auch  a  case  the  appUoaut  wei  held  en- 
Utkd  to  a  warrant  to  commit  tbe  defendant  to 
e  oomplled  with  the  order  or  waa  othn- 

arged  bylaw.    Devlin  r.  Flatt.  11  Abb. 

Pr.  W.  406  (»«]. 

Bo. In  People,  CodIIm,  v.  North,  71 N .  7. 1H  (1BI8), 
the  fact*  abowad  that  the  defendant  had  been  ap- 
pointed chamberlain  of  tbe  cUj  for  two  reaia,  and 
that  at  the  ezplratton  of  such  term  be  held  over, 
'  itad.  but  later,  after  Um 

all  at  wfaloh  the  lata  board  ot  aldermen  waa  raeoc- 
nlKd  aa  membna,  and  before  anjanaoiinoeinnit 
wat  made  Oat  new  aldomen  had  been  eleated 
who  elafaned  naogDitkm  aa  auch,  or  had  taken  tbe 
It  objection,  a  teeoIntlOQ 


IMaed,  npou  which  be  took  the  oath  of  ofllee  and 
■lad  the  bond  whiek  wai  mproved:  bat  anbee- 

ti  L.a  A. 


qnentlrthe  counoQ  aa  a  board  of  canvaaoera  re- 
oelved  the  inapector*B  atatemenra,  and  declared  a 
oertlillcate  and  election  of  uew  offioere,  and  at  a 
ouboequent  meeting  tbe  lebitor'a  appointment  h 
ohamberlatn  waa  paased,  and  it  waa  held  thai  he 
waaendtled  under  tbe  ptovblona  of  tbe  atatule  to 
the  otBoe  and  tbe  books  and  papera  appertaining 

Where  the  defendant  made  afUavIt  bef(»e  a 
notary  puldlo,  and  not  before  tba  officer  granting 
tbe  order,  ataUng  that  he  had  truly  dellveied  to 
the  plaintiff  eadb  and  everr  book  and  paper  In  hta 
poMMMon  or  under  bla  oontrol  a*  aupervlwir  with- 
in faU  knowledge,  and  that  be  bad  not  than,  nor 
had  be  at  any  time  tlnoe  ihen,  anj  auoh  book  aa 
that  deeorlbed  In  the  paper*,  the  eourt  below  le- 
fuaed  to  dbmfw  the  proceedlnga  but  made  tbe 
order  to  lake  proof,  and  the  oourt  held  that  tbe 
order  waa  properly  made,  the  aeotlon  ot  the  Re- 
vlaed  Statute*  under  wblob  tbe  prooeedlnga  were 


before  the  oflker,  namely  a  Juatice  of  tbe  peaoe. 
the  affldaTlI  belnc  evaalv*  lu'otber  teapect*  aa  It 
did  not  deny  the  deUrery  of  tbe  parttcular  book 
In  queatloo,  nor  tdenttfy  Ibe  book!  wblob  were  de- 
livered. MoOrory  t.  Beoderaon,  48  Bun,  MB  risni. 
In  Re  Nortbv.  Oary.  4Tbomp-*O.SSTilR4l.tbe 
plalDturB  appllaaUoo  (or  the  deltverr  of  the  book* 
and  papen  waa  denied  npoa  the  ground  that  the 
appHcont  had  omitted  to  preaent  tbe  bond  for  mjt- 
■I  of  the  marar.  *a  until  uich  approval  ot  tbe 
Jei  he  wa«  not  eotltled  to  the  pomtwlna  ot 
the  books  and  papera  ot  tbe  oflloe,  tbe  law*  of  the 
eltr  provldlor  that  tbe  bond  of  tbe  chambertaln, . 
Sloh  ollloe  the  apptlcaot  elaimed  to  bare  been 
Bd.  "*ba1 1  be  approved  by  the  mayor  and  oom- 
moo  ooundl." 

a  C.  Code,  1 4B1.  aabdiv*.  9-1  provide  that  If  any 
peraon  (hall  ref uae  or  ncgleot  to  deliver  over  tohta 
■uooeaaor  aoy  booka  or  paper*  aa  requlmd  Id  tba 
preceding  aeotlon  on  demand,  auch  auooeeKiT  may 
■  complaint  thereof  to  any  Judge  ot  the  cir- 
cuit oourt  or  Joatlo*  ot  the  oupreme  conn  where 
Mtaon  00  refiuing  aball  reilde,  and  it  auoh 
rbeaatlafled  by  the  oath  of  tbe  oomplalnanl, 
and  audi  other  teaUmony  m  aball  be  oflmd,  that 
mob  book!  or  paper*  ai*  withheld,  be  iball 
I  an  order  directing  the  peraon  ao  refudng  to 
ibow  caos*  befoie  bim  within  aome  abort  rcaooD- 
Utoe  why  he  ahould  not  be  oonpelled  to  de- 
tbe  (ame.  and  at  the  tUne  oppolDted  upoa 
proof  of  aerrtae  of  tbe  order.  If  tbe  peraon  ohara*d 
witb  withholding  aneh  dooanMai*  iliall  make  nit 
davit  before  HKh  omcer  that  be  bo* truly  deilvend 
•DOb  booka  and  papen  to  bla  toeoaaaor,  all  further 
proeeedlngertBlloaaaat  bntlttbe  pet*on  *o  oom- 
plained  agalnat  ibaU  oot  BMke  iuoh  oath,  and  1* 
appeantbatooeb  booka  aie  withheld,  the  otBcCT 
before  whom  mch  prooeedlnga  aball  be  had  aball 
br.  warraot  oommlt  the  person  w  wtthhridlag  i« 


i„CoogIe 


Plokida  Soraxn  Ooukt, 


.  .  V  of  tbe  MMs  ounot  ba  defeated 
f  br  ■  olaim  tlikt  tbe  eleotJon  WM  llleftal,  BDd  tbkt 
ttMlliiaambent  to  entlUad  to  bold  u  ma  offloer  da 
foeUf  until  a  proper  eleotloD  and  qumllflcatioD  o( 

(TebniarT  n,  iMj 

APPLICATION  for  »  writ  of  mandamut  to 
compel  defendant  to  turn  over  the  office  of 
Tax  Collector  for  Duval  Gonnt;.  includiog  tbe 
record!,  etc.,  to  Jotao  F.  QeiKei.  who  wa*  al-, 
leged  to  be  tbe  duly  qualified  la  cum  beat.  Od 
motfon  to  gnaib  the  writ  and  demurrei  to  the 
Tetarn.  Motion  dtnitd.  Dtmamr  nataiiud, 
and  writ  awanled, 
Tbe  facta  are  stated  in  the  opioloD. 


Neun.  A.  W.  CeokreU  *  Sma,  for  d» 

teodant  In  nipport  of  motloii  to  quaaii: 

The  writ  muit  contain  aTennontB  of  all  nidi 
fact*  as  are  neceeaarj  to  ibow  that  it  to  the 
dereodant^K  duty  to  execute  the  oommand  of  the 
writ. 

14  Lm.  &  Bog.  Enc  Law,  p. 918;  FudceUt. 
Sate.  88  Fla.  887;  State,  fibitltr,  t.  Finlag,  80 
Fla.  SD2;  Enterpriiv.  Slate,  Attg.  Oaa.,  20 
Fla.  128. 

Tax  coUecton  are  coustltDtlonal  ofBoen, 
whoM  leuure  of  ofQoe  ii  preacribed  bj  tha 
Constllu^oD. 

CodbL  art.  8,  e  6;  art.  16,  g  14. 

The  ConatltuUon  lnter[»^  foritoelf  what 
coiHtltutea  a  "vote"  In  the  making  up  of  an 


!•  In  Xe  parte  TbiiipeT,  St  S.  C  G  (U89),  the  pro- 
oeedlDSi  weie  bad  UDder  a  writ  of  habeas  oorpm 
to  dtaobarsa  UieappUoaDtfrom  confinement  under 
aoMder  mads  agalmt  blm  under  the  above  «eo- 
tlMt  ot  tbe  Code  for  tbe  dellverr  of  books  and 
PMpeiatoUilaaiiooeHOTlaattce.  Xtvunoideoled 
that  tbe  prooeedtnga  were  m  oontormlty  wltb  tbe 
above  proTMona  of  tbe  Code,  butltwaaoooteiided 
that  tbe;  wennot  applicable  mitll  afier  formal 
Jadgment  In  an  action  to  teat  tbe  title  to  oIDoe. 
nie  ODurt  b«ld  tliat,^thoush  tbe  provlsloiie  of  the 
Code  abolkbed  tbe  writ  of  quo  wanranto  and  lub- 
■tttntedatolTlllBoUon  in  lia  plaoe,  yet  it  waenot  ex- 
preetlr  deolaied  that  tber  were  only  applicable 
after  demand  In  tneh  eetion,  yet  tbe  alioTe  pro- 

Tkionatrftbe  OodeaatosetUnc '—   —  "- 

offldal  rei      ~ 
with  tbe 

i8inRitha.eleotkiD  to  be  declared  and  eomaUaknito 
be  laeoed,  eonfened  apriota  faoie  title  to  tbe  oOoe 
wtaicb  wat  BulDoleot  to  autboHae  an  appttoattoo 
for  poae«arion  of  Hie  ceoorda  appertaininr  to  tbe 
offioa,  and  that  tberef(»e  tbe  petitioner  ebould  have 
aarrendered  Uie  boOka  and  papera  of  tbe  oBoe  and 
reMTted  to  hla  dvil  aoHon  In  tbe  nature  of  a  quo 
wanranlo  tofteet  the  title  to  tbe  ofBce. 

Tbe  prooeedlnBa  mider  H  sn.  (68.  Wt*.  Ber,  Btat 
to  eompel  tbMeUTery  of  booka  and  papers,  do  not 
aftotd  an  adequate  remedy  In  a  oaae  where  tbe  re- 
lator idainuCtlie  delivery  or  tlie  aeal  of  offlce  and 
the  moDeya  appertelolDB  thereto,  and  tberefore 
inob  prooeedlntn  would  be  Inadequate  and  manda- 
moa  would  be  tbe  proper  remedy.  State,  Jonee.  v. 
Oatea, »  Wis.  681  oafiS). 

See  (urtber.  People  t,  0]d&  8  Cal.  in.  U  Am.  Deo. 
ae  (IffiSi.  infra.  Vn.,  C.1  Slate,  Atherton,  v.  Sliet- 
wood.  IBUlDD.  £».  1  Am.  Bep.  IIB  llffrUl.nipni,  IV.; 
Warner  v.  Hreix,  i  Or.  TB  (ItiTO),  lupro,  I. 

VL  In  Oxeatt' of  a  pri-oaUatrpoTalian. 

A  writ  of  maodamua  llee  to  a  former  town  clerk 
orolerk  of  a  county  to  deliver  to  bleauooemora  the 
oommon  seel,  t>ooka.  papers,  and  records  of  the 
oorporatlon.  wbloh  belong  to  hie  customen,  and  It 
Uee  to  aoy  penon  who  happena  to  have  tbe  books 
of  a  oorporatlon  In  hla  pnmrrninn  sod  ntuaee  to  de- 
liver them  up.    PropiiBtore  of  St.  Tiuke't  CSiuroh 

T.  Slack.  TOmb.  in,  xae  oxo}. 

In  that  oaee  tbe  writ  waa  iNiied  to  eompel  tbe 
treaiiiiei  or  clerk  oftherellilonaaoele^to  deliver 
over  Ute  books  and  papen  belooiliw  to  the  ollloe 
fln  tbe  petition  of  I  tbe  locdaty,  and  tbe  OOP  rt  stated 
that  Buob  writ  was  an  appropriate  remedy  in  suidi 
a  cawe.  tbe  preserratlOD  of  tbailfffatain  seourinc 
the  peaee  and  quiet  and  order  of  tbe  parish,  a  lo- 
Ufkinaaooletr.  beinca  matter  of  iieat  public  In- 

'  -  -  *  '-iportaaoab 

e  of  AsMTiean  Bafiway-Froa  Co.  r. 

a.  Bep.  BIT  anB),  tbe  oenrt 
"le  petition  of  a  private 


of  books  and  papers  held  by  peiaooa  actually, 
bui  unlawfully,  exereMOK  tbe  tuoatJoD*  of  tbe 
offlce  under  a  olaJa  of  rtaht.  aucb  peseoua  having 
taken  poaaeaalOB  of  them  u  Oder  H  eboloe  of  a  Difttor- 
Ity  of  tbe  atookholdera  by  tbe  use  of  iUesal  Totea, 
the  eourt  atatlog  that  tb«  nee  of  tbe  writ  waa  tgr 
no  manna  oonflned  to  eaaea  of  a  pubHo  nature,  or  to 
putillo  oorporailoDB. 

Tbepetlltentnlbecaae  Id  queetloD  was  that  of 
tbe  oorporatlon.  and  not  a  prooeee  of  a  private 
atookhoMer  axalnat  a  oorperatdon,  to  proteot  \taM 
In  the  enjoyment  of  tia  dianer  rtg-hts.  md  to  ae- 
oure  to  liaeU  tbe  t»eiie(lt  of  a  due  aud  proper  ob- 
aervance  of  tbe  lawa  tn  telatlOD  to  Ita  organisation- 
It  ha*  been  held  that  mandamua  la  tbe  proper 
remedy  to  oompel  tbe  adrntasloD  of  a  person  to  a 
private  right  or  offlce  from  the  enjoyaient  of  which 
Ite  hae  been  excluded,  where  then  le  no  otber  per- 
son datmlns  it  undercolor  of  rlgbt.  State.  Curtla, 
V.  UoOatlough.  8  Nor.  SOS  (UST). 

Bo.  It  la  said  to  be  welleeiabllBhed  that  mandamus 
will  He  upon  the  petition  of  a  private  corporatloD 
to  compel  tbe  surrender  of  Its  records,  boohs.  Bud 
papers  whlob  are  unlawfully  withheld  by  one  Of  Ita 
former  ofBcei*.  espeeUlly  when  It  ia  made  to  ap- 
pear that  tbe  property  baa  beeo  oonoealed  and  oau- 
not  be  reached  liy  ordinary  legal  prooeea.  State. 
State  Bartaigs,  Bldg.  ft  L.  Asso..  v.  Davis.  64  Ho. 
App.t4T,IBa(18S8l. 

In  the  caee  of  State.  Cooper  County,  v.  Trent,  EB 
Ho.  an.  (Itrrt).  the  court  stated  that  the  statement 
made  m  Proprlelois  or  Bt.  Luke's  Churoh  v.  Slack, 
•upm,  to  the  etteot  that  a  writ  would  lie  to  "any 
peieon"  who  happens  lo  have  the  booha  of  a  cor- 
poration In  hta  poaacailon.  and  refuaea  to  deliver 
tbem  up,  waa  antttely  d«liifrs  tbe  record,  and  waa  a 
meie  Mdntm  wHhoot  supporL 

Id  Tobey  v.  Bakes,  U  Conn.  BTG  (1SS8),  the  appli- 
cation waa  for  a  maodamua  to  compel  tbe  *ecte~ 
tary  of  a  private  oorporatlon  to  allow  the  idalDtUt 
to  transfer  tbe  stock  and  the  booka  of  tbe  oompany 
to  a  purchaser.  The  oourt  beM  that  tbe  ault  bemg 
agalasta  private  oorporatloD  and  Ita  oolyobieot 
theenforoementota  mere  private  right, It  was  not 
tbe  proceeding  to  anforoe  the  perfonnanoe  of  a 
public  duty,  and  that  therefore  mandamus  waa  not 
tbe  proper  remedy. 

In  Brtdgman  v.  Hall,  IS  Abb.  Vt.O.«t  (MSi,  mar- 
Ua  olalmed  title  to,  and  poaneton  of,  the  offlce  of 
obambuleln,  and  tbe  surrender  by  the  defendant 
of  tbe  booka  and  paper*  appertaining  thereto,  and 
tbe  qneatlon  waa  whether  Uie  provlaknia<tf  art.S, 

tlUe«.ebap.S,pt.l,II.T.F      ~    ■         

offloe  of  obambeitaln  or  '~ 


of  tbe  partle*  dahsed  to  be  entitled  to 

Tbe  oourt  held  that  the  atatnta*  did  not  apply  to 

aacb  ao  offlcer  but  only  to  pnbUo  oOoera  of  tbe 

BeealK>Btate,Oartto,  v.  HOOUIIobA  >  Hov.  MN 


.,Cex>^lc 


Stats,  tm  rd.  Lamab,  t.  J^uraoN. 


MI 


_  br  Uw  qaaMed  Toten  In  each 
— JDtj":  ana  aUo  dnlnei,  for  Itwif,  wbat  pio- 
ponkM  of  Mich  "votea"  ifaBll  constitute  "ui 
dacUon  of  offlcen." 

Cout.  ait.  «,  g  6,  art.  IS,  8  g. 

It  hu  not  be«D  alleged  trarenaldr  and 
iHoablT  that  Johnaon'a  toTD  had  In  fact  ex- 
jriKd;  nor  ii  U  allegad  that  Oelger  in  fact  ra- 
cdnd  a  plnrality  of  tbe  votes  b;  ballot  of  th« 
qoatlfled  voters  of  Dnval  Connt; ,  Florida. 

State  V.  Blaek  Bivir  Pkgi^aU  Cb.  97  Fla. 
CM. 


t^  tlM  qnallfifd  electors  of  Duval  oonnty ,  and 
the  election  and  qoallflcatlon  of  hta  aucceasar. 
Is  Just  as  mnch  under  the  protection  of  tba 
Constitution  as  was  bis  Incumbeocf  for  the  two 
yean  for  which  be  was  so  cfaoaeo. 
Ptofie,  B^rd.  v.  TOfon,  87  CaL  6I4 
It  cannot  be  claimed  tbat,  under  tbe  all«ga- 
tions  of  the  writ,  ihe  title  of  the  iQcumbent  or 
his  right  to  ttie  continuance  therein,  la  clearly 
void,  or  clearly  colorable. 

BlaU.  Htro^  v.  Pilot.  21  La.  Ann.  888;  IIM*. 
Oanon,  v.  Barnim,  118  Ind.  484. 


High,  Sztr.  Legal  item.  g§  49,  50,  77. 


«B  Omo),  t>(/ra,  TIL,  bu 

TIL  WhenvrlLntv^ 
IbemlBiipoD  tlie  suUeot  of  mamtamuB  to  oompel 
uw  ■UTTcnder  of  an  olllce  and  tbe  books  and  papen 
relatlnji  tlierFto  al  laid  down  In  Hljib  on  Eitiaordl- 
sarTLetKlBemedkM,l77,  toaafoUowK  Ifit  be  ap- 
parent to  tlie  ooutttliat  tnateadof  a  proceediDg 
•hoaeotOootlaonlTUisetpoasaBlOQal  the  books 
and  InaJKiilaot  tbeoflloe.  tha  writ  h  Invoked  Id  t«- 
alltr  to  test  tbe  title  to  theoOce.  aodtluttbe  ques- 
tion of  tiu«  la  tbe  real  polo  t  in  tasue.  It  wll  I  refute  to 
leDditsaldbrniandamua.  Inall  •aoh  oases  the  pai>- 
dMvUlbeietttoa  determination  of  the  disputed 
qDcsHon  of  tttbi  br  proossdinca  upon  htfonnaUOD 
hi  tbe  nature  of  a  quo  warranto,  slooe  tbis  la  (lie 
lint  remedy  by  wbloh  Judgment  of  ouater  can  tM 
badacaliiBtanaotnal  Inenmbent,  and  tbe  person 
rlibCtnllr  «otHled  can  be  pat  Into  rfchtfnlpoacM- 
Un  of  the  offloe.    nie  oonrt  will  not.  upon  ao  ap- 


oOdalreoords, Inquire  talo  tbo  rlgbt  ola<l</ri«to 
iDCDmbent  of  tbe  oIIIm,  and  ff  It  Is  apparent  that 
tbe  relator^  rinbt  cannot  be  determined  without 


a,  IntugMmcyoffaM. 
Tbe  writ  moat  ataow  laota  luffldeut  to  anthorlae 
tbe  jrantlni  of  it  or  ft  «1U  not  be  sustained.    Uo- 
Leod  r.  Soott,  Q  Or.  M  0301):  Etlloci  v.  Ullver,  tS 


■enaln  reoorda  wbtoh  be  olalmed  tttle  to  by  vlitue 
efUtoffloe.  Tbewrlt  iTSB  demnrred  to  upon  the 
■ramu]  ttiat  II  did  not  aialo  bots  aafOalaittoeMi- 
Mtute  a  cause  of  action,  and  Hat  oourt  below  sus> 
talned  the  demurrer  for  tbe  reason  tbat  the  act  of 
Oe  IcfltlaniTe  of  isat.  oreatliut  tbe  oOce  of  re- 
oorder  of  convvanoM.  was  ueoonstttuttonal  and 
TQtd.  and  upon  appeal  the  oDurt  held  Hiat  In  order 
totnMalnanob  writ  It  most  show  tacts  saSoIeDiio 
antborm  tbe  crantlnc  of  It,  and  that  tbe  writ 
eonM  not  be  aided  by  reference  to  tte  pelltloD. 
foUowtuKtbedeeMon  In  MoLeod  v.  Soait  •upro, 


Again,  f  [  has  beoo  bold  tlist  under  tbe  NewTork 
nuuce  tbe  relatoc's  title  most  be  dear,  and  free 
ftom  reaaooable  doubt  Feo^e,  Hod^jnaoo.  r. 
BteTens,SBIU,*uaM>i;  RcSavts,!*  Haw.Fr.8M 


In  Howard  *.  Sage,  e  UaM.  <ai(isi(n,  It  was  elated 
that  the  remedy  by  way  of  maodamui  was  Inade- 
quate when  the  ofloer  WHS  annoally  elected,  from 
tbe  nature  of  tbe  prooeedlnga  on  writs  of  manda- 
mna  In  that  oonrt.  wblob  was  aooordlog  to  tbe 
oonrae  of  the  oonuoon  law;  none  of  tbe  logllab 
Btatutea  r^nlatlng  suofa  proceedings  baring  been 
adopted  In  that  state; 

b.  In  MM  of  a  prfvota  party. 

Where  a  private  penon  aott  In  an  uDoffldal  oa- 
paolty,  mandamuD  la  not  the  proper  remedy  to 
oompel  him  to  dehrer  ot-er  documeots  wblob  have 
oome to bla bands.  SobeldlnBtata,CoopeTCaunty. 
T.  Trent,  SB  Mo.  HI  (IST61.  wbeie  tbe  party  against 
whom  tbe  writ  was  songht  to  t>e  eaforoed  had 
been  employed  by  tbe  county  oonrt  to  make  a  sor- 
vey  of  the  publlo  roads  of  the  county,  and  to  plat 
them  In  a  aultable  book,  and  who.  after  receiving 
theoontraotlng  price  for  bis  serrlcea,  regained  pos- 
seeskin  of  thetsame  and  refused  to  deliver  tbem. 

InBatMV.OTeneersof  Poor.  U  Oray,  ISS  (I8EB), 
wbere  a  oommltlee  ctaoaea  by  tbe  towu  for  tbe  par- 
pose  of  auditing  the  accounts  of  tbe  overseers  of 
tbe  poor  for  tbe  year  who  were  authorized  by  a 
vote  of  tbe  town  to  demand  and  receive  from  tbe 
oveneeis  of  tbe  poor  Ihe  booii^  of  account  be- 
longing to  Ihe  town  whtab  were  held  by  ttao  latter 
In  their  offldal  capacity.  peUtlooed  tlie  oourt  tot 
mandamus  to  oompel  tbe  dellveir  ottLe  lx<oks  tbe 
court  refused  the  writ,  holding  that  the  books 
were  Dot  tboae  of  the  petitioners,  tbe  vote  of  tbe 
towD  not  baring  made  them  sucb;  the  petlUonen 
not  h^ag  putiUc  Offloers  entitled  by  Tirtneof  tbair 
ofBoeiotbecuatody  of  the  same,  or obargad  with 
any  publlo  ofBdal  duty  respeoUiig  them. 

In  Huisey  v.  Hamilton,  B  Ean.  M2  ilBTO),  It  was 
shown  Uiatat  Uie  general  election  of  county  pro- 
bale  lodge  tbe  defendant  received  tbe  maJorllTOf 
votes  and; was  duly dealiiredeleoted,acerni)eata of 
eieotUm  being  keued,  upoo  whlahjie  gave  hla  bond, 
took  tbe  oath,  and  eotoed  upon  bis  offldal  dutlea. 
Ths  plalntIS,  his  Immediate  predeoesaor.  turned 
over  to  hbn  the  county  seal  and  part  of  the  other 
property  of  the  oOoe.  but  subsequently  entered 
theoffloeaodramovedpartof  the  same  In  a  clan- 
destine manner,  under  pretext  that  tbedeleadant's 
bond  was  lUegaL  Tbe  court  below  granted  a  per- 
emptory writ  of  mendamns  pladng  the  defendant 
In  poesemlon,  tnit  upon  appeal  thesame  waa  re- 
fused, the  oourt  taoldlug  that  as  tbe  detendanl  wag 
not  ohargod  as  holding  a  publlo  otBoeorasljeing in 
a  position  from  wlilcb  Ihe  law  required  a  Bpevlel 
duty,  prooeedlniia  t>y  war  of  maadBmua  were  not 
an  appwprlate  remedy,  the  defendant  being  con- 
stdered  as  a  prliate  individual,  bdng  nowhere 
repreeenled  aa  In  any  other  capacity,  and  tor  Uw 
further  reaaon  that  tbera  wasapbdn  and  adequate 
nmedy  at  law,  tbe  alBd«Tlt  alao  being  detan«lT«  as 


Google 


VuaamA  SvraxMx  Ctnntr. 


Hm  rigbl  of  flw  penoa  to  be  nimndeKd  to 
ciMiot  be  detennlned  without  n  iDTcatlntloti 
mnd  deienninatloD  ttait  mpondent'i  ligbt  bu 

State',  Addittm,  t.  Wmiam.  26  UIdd.  840. 

Bad  tbe  ConnltuilOD  filed  Jobnioii'B  prior 
term  at  two  ;«•»,  ibe  actton  of  tbe  returaiDg 
board,  and  Ibe  cnrnmbtlon  fasued  ibereoo, 
migbt  bave  loTCRtc '  "  '         ■"'  '    ' 

or  colorable  rigbt 
maDdaiDua. 

GrowU  V.  TMmbtrt,  10  Minn.  8S9;  SlaU, 
Athtrioa,  V.  SAwwBod,  10  Mian.  231,  9  Am. 
Rep.  116. 

A.  lax  collector  bolds  subject  to  tbe  law  of 


the  laud,  ai  (o  its  lenfifnatldu.  modtflcaUoi, 
and  aa  la  BU'penBion  or  remoral  Ihereln>m. 

m-tlt.  Atl^.  Gen.,  t.  Jo/ituon,  80  Fla.  487, 18 
L.  R.  A.  410. 

The  writ  ol  mandamos  Ii  not  eSectlva  to 
create  a  title  in  the  peraoa  to  wbom  tbe  writ 
dtrecia  Ihe  iecumbeut  lo  surreDder;  It  ooly  con- 
Bummates  Rucb  title  as  be  may  alread;  hare. 

King  t.  Clarice,  2  East,  7B;  King  v.  Bishop 
<>f  Otford.  7  Ba«t,  84S;  State,  Carton,  t.  Bar- 
rimm,  nipra;  2  SpellioB.  Extraordleary  Relief, 
&  1572;  Saueu  t.  People,  MeCracken,  118  ID. 
109. 


teaded  to  bold  any  oIBm,  tniM,  or  itatton  from 
wbMA  aor  dn^  rtautted. 

Id  tbe  ebOT«  «•§»  tbe  oourt  referred  to  aed  dla- 
ttDffulibed  tbe  omm  of  Feoide,  BrawBter,  t.  Kll- 
dnS,  U  lU.  no,  n  Am.  Deo.  Wt  lUHi.  nod  t^ple. 
CammlDga,  T.Head,nui.SBil8n).  od  theRrouod 
thatther  differed  from  tbe  ease  tbui  under  ooa- 


waa  decided,  tbe  pMadloga  m  the  fotmerot  (be  two 
oaan  admitting  (bat  tbe  defeodaatwu  Inthe  ez- 
erolae  ot  an  oOolal  poeltlOD,  trom  whleb.  U  be  wai 
WTOogtuUrlii  «uah  poaMoa.  rcaulted  tbe  irwolal 
dutf  of  dellTeting  to  hM  euooeawr  the  ml,  t>ook«, 
and  papen  of  the  offloe,  tbe  platntUT  ocoupyltiB  a 
fltatloD  from  wbloh  a  ipeclal  dutrbprans.  wblcb 
tbe  court  eoforoed  br  the  writL  Tbe  aame  ooadl- 
tbMu  aa  to  tbe  parties  were  toued  to  eitot  io  the 
■etrondcaae  abore  referred  to,  wbOe  Iq  tbe  oaae  then 
anderconeldeianoD  neltliertbe  affl<UvIi  nor  answer 
reprteealed  tbeplalDtUtuaoting-or  preiendtair  to 
•ctliiaDrfiiohoapaoltraaoteBtedBuj'ipeolB]  dutr 
or  from  wblch  anob  ipeolal  dutf  raaulted.  Hoe- 
•ey  T.  BBmlIton,5EaD.llB(lsnH, 

la  Out  t.  UoCampbell.  Bl  lod.  ff  (ISTS),  acttoD  wai 
brouKbt  agaloat  tbe  ■iimarniii  of  oertalo  trustee* 
appointed  undeTlVa.BeT.ataLlBTII,  to  coin  pel  ttae 
■urreodtx  of  books  and  papeia  caeueoted  with  their 
offloe.  aod  also  the  prooeedaof  tbe  salea  of  certato 
iota  laid  out  as  a  town.  It  waa  held  that  Um  aettoo 
could  not  be  Dulntalned  br  a  private  olilieo,  but 
must  be  brought  %r  the  board  of  tmaiee*  of  tbe 
a  demaed  and  refowL  under  tbe  pro- 


it  tbe  ai 


laB-UKlUlhTin.. 

«.  tfiunflWrslianatftsrraiMdii. 

ai...._ 

IS  the 

putriloer  the  admlolatraUonof  JusHoe,  but  Kener- 
all;  It  will  not  be  done  where  ttaere  la  elearlr  aeotber 
remedy,  aud  DertloulariT  wbeu  lucb  remedy  Is  of  a 
muob  more  efflolent  obaiaoler.  Com.  t.  Fhlladel- 
pblB  County  Comn,  fl  Whart.  4T^  iXt  (IMIX 

Ie  win  act  be  ffranted  where  tbe  eppllcaot  has 
another  Bdpgu ate  spcdOol^al  remedy.  American 
Rallway.ltcw  Oo.  V.  Haven,  ta  Hass.  808, 4D3,  S  Am. 

But  Ihe  remedy  Id  order  to  be  a  bar  to  the  Iseulns 
of  tbe  writ  must  not  only  be  adequate,  bat  also 
speolSQ.  and  damasea  reoorerable  for  tbe  riolatlon 
of  tbe  riBfat  are  not  snob  apeoUlo  remedy.    IbU. 

to  People  T.  Oldi.  ■  CU.  m.  U  Am.  Dee.  IBS  iinB), 
an  alienwtire  mandamus  to  compel  the  delivery  of 
tbe  books  and  p*pe»  belonvInK  to  tbe  offlc*  of 
oterfe  of  tbe  aoperlm-  eonrt.  to  tbe  relator,  wis  de- 
mniredtoon  the  vronnd  that  the  relator^  remedy 
was  by  information  In  tbe  nsitute  otaquo  wunrnto. 
and  tbe  mieialanawer  also  deoied  tbetaotof  tbe 
eleonon.  The  eoort  refnaed  tbe  appHcatkn,  bold, 
inc  that  Oe  CUtfonUaataiatatumlsbed  not  only 


SlLRA. 


not  the  proper  or  appn»- 
priate  form  of  relief,  sucb  a  wrU  Only  Imning  to 
prevent  the  foilureot  justice. 

In  lef  ualnir  the  relator^  application  in  tbe  above 
case,  tbeoonrt  pointed  out  that  the  defttndnnt  was 
then  actually  In  pomcwlon  of  tbe  olBae,  was  doir 
sworn  and  admitted,  and  exerotoed  the  duUea  ai 
offloerds/oelo,  and  was  therefore  prima  tMe  sn- 
tltled  to  It,  and  for  that  raaaon.  while  be  was  In  Ibe 


to  the  offloe  oould  not  be  tried  by  that  writ,  bd« 
that  the  Calltorola  statute  nave  an  adeqaaaa 
temedy  at  law  by  the  praotloe  act.  acatnet  eor  pcr- 
•onosurplns.  IntrudlDK  Into,  or  unlawfully  boldlcR' 
or  ezerchlnr  any  public  oOCB,  dvll  or  mUltary,  •« 
any  franoblae  within  tbe  tinte. 

See  also  Oameion  r.  Parker  (Okla.}  18  Pae.  U 
(IBBU,  aod  State,  Atty.  Gen.,  t.  Johnson, »  Fla.  ML 
tn,  18  L.  B.  A.  110  OSm.  mora,  L 

d.  In  tA«  aBewits  ot  oustsr. 

And  It  baa  been  beld  that  prooeedlon  under  Ihe 
Hew  Tork  Bevlaed  Blatutsa  will  be  denied  In  Ibe 


In  the  above  case  ot  B*  l^^cb  v.Oook,  an  sppttM- 
tloo  was  made  under  M  tfi-tO.  1  N.  Y.  Bev.  Stat.  lU. 
to  compel  the  delivery  of  books  and  papers  apptr. 
talolny  to  ibeo&oe  of  smie  treasurer,  and  tbeooun 
denied  tbe  appltcatloo  upon  tbe  BTound  thai  a 
regular  Judgment  of  ouster  In  tbe  lelatar^ 
favor  was  not  sbown  to  have  lieen  obtained,  itae 
court  atatlni  that  no  prooeedlnm  to  obtain  lA* 
booka  and  papers  appertalnloK  to  an  offloe  oould 
be  Instituted  until  a  JudgmFnt  of  Ouster  bad  been 
regularly  entered  against  the  tws'aan  execaunctbe 
duties  of  the  offloe.  In  thst  o 
upon  wblob  the  relator  leMed  showed  f1 
larltlea. 

a.  Prfmafaete  tteis. 

In  the  abeence  of  a  prima  fade  title  to  tbe  offlea, 
tbe  writ  will  not  Issue.  Prople  v.  Olds,  >  ChL  !«, 
G8  Am.  Itaa  808  (18631;  Lavalle  v.  Boucy.  W  lU.  IW 
aesai;  Buwey  v.  Hamilton.  E  Kan.  US  il8ni>;  Biatai. 
AddliOD.  V.  WUIlsms,  a>  Uliu.  8U  (ISTB);  OSMV. 
Campbell,  IB  Abb.  N.  CUB  <UaBj;  Bwlnr  v.  Tantsr. 
E  Okla.  M  (IBM). 

ff  bere  tbe  petltloc  alleged  that  the  defendant  at 
tbe  tlioe  of  the  election  of  the  peUttaner,  bad  poa- 
seMlOQ  and  oontrol  of  aU  the  books  aod  papen  be- 
longing to  tbe  oOoe,  bat  there  was  no  direot 
allesatloa  that  there  wen  any  books,  papers,  or 
money  behmging  to  tbe  oOae.  and  It  did  ant  appear 
tram  any  ttatnte  that  the  aupetvison  were  entitled 
'    tbe  coatody  of  the  booka.  papei*.  and  money  b*- 

"^ -.- (,(  she  village,  and  Uiare 


..CoeH^lc 


Stats,  m  rat.  Luub,  t.  Johmbon. 


•  oommlwtoQ  ttued  tbereoD,  iTrenpecti' 
the  election  In  fact  of  hti  Bncceasor  by  a 
plurftHlj  of  tbe  toim  hj  ballot  of  tb«  qaallfled 
electore  of  tbe  county,  b  to  abridge  Johnsoo's 
lenn  by  vlibboldloK  from  blm  tba  right  of 
ooDtlnultig  tberelD  Kcnrad  to  bim  bj  Ibe  Coa- 
■Ulution. 

Slata  T.  Link,  18  Mo.  888;  SlaU,  Smith.  <r. 
Andtiton,  26  Fla.  240:  Stale,  Lamar,  y.  DOon, 
S3  Fla.  C7«,  22  L.  R.  A.  lS4i  Cooler,  Coiut. 
Lim.  6tfa  ed.  p.  762. 


Mr.  Fred,  T,  Sj-sr^  for  relator,  eantra: 

MtDdamoa  lies  to  compel  tbe  transfer  or  d»- 

IWer;  of  tbe  books,  •eala,  muDimeDta,  recorda. 


to  tbelr  coitody,  and  tbe  writ  may  even  be  ra- 
teaded  to  tbe  case  of  public  buddings  pertaln- 
log  to  ao  offlce,  and  may  require  tbe  aumnder 
of  aueb  buildings  to  ibe  peraoa  legally  entitled 
thereto. 

Hlgb,  Eztr.  LenI  Rem.  g  78;  Bwpb,  Brew- 
tier,  V.  KUdvff.  15  lU.  40S.  60  Am.  Dec.  702; 
PUapU,  Ovmmingt.  f.  Eend,  20  HI.  S2S;  Crov^ 
f.  LmAeH.  10  Mlon.  809;  State,  Athertoit,  t. 
Sbtneood,  10  Hlon.  221,  8  Am.  Rep.  116^  War- 


wadb  boofci  lo  exMenM.  and  In  tbe  eatiodr  of  tbe 
defnidaut,  and  tbac  be,  aa  auob  relator, 
UUed  bj  law  to  tbe  Mma.  and  tbe  oonrt  tl 
dented  the  raUer.    l4iTalle  v.  Souor.  ntprn. 

Tbe  relator  t*  not  entnlad  to  tbe  aid  ot  mandainua 
to  obtain  paenasioD  of  fundi  tii  tbe  hands  ot  tba 
tecntoTfal  tieniuror,  when  It  appears  that  suob  re- 
IBIOT  has  bean  remoTedtvtbecoveniorBDdBiiib. 
nqoeot  oommlaabni  baa  been  laittullj  iHned  fOr 
Ibe  Mue  ofloe  to  anoUw,  for  tba  rtaMn  that.  In 
aaatong  to  aTOld  tbe  later  oommiaaloD.  the  relator 
DcoeaaarUj'paM  In  iMoe  tbe  tttle  to  tbeotDoe.  whiob 
flaimot  he  tried  br  mandean*;  end  tn  tbe  faoe  of 
the  later  oonuniaAni.  tbe  relator  beUs  nnsble  u> 
ibow  a  prima  taele  title  to  sueb  ottee.  ibe  wilt  miMt 
ba  dealed.    Kwlns  t.  Turner,  Mipm. 

Wbere  tbe  oflloe  baa  not  biraome  Ticant  and  baa 
b«enlllecallrfl]lad,UierlsbttoaaoebjTbrtDe  or 
•DObeleotkio  must  fill,  and  tberef on  prootedlaK 
bj  «ar  of  uandamoa  to  oompel  tlie  aaireoder  of 
•nob  ollloe  and  tbe  deliTet;  of  tbe  books  and  p«> 
■wia  appertaining  tbraeto  will  be  denied.  Und- 
Mr  T-  Lookatt. »  Tex.  at  (UCT). 

In  Be  Oarpemar  *  Snow,  T  Barb,ao  (IW)),  the  pe- 
tUtonecSiUpanaiiapplKatlon  atohambenunderl 
K.  T,  Ber.  Stat.  UC  I SO^  aUe«ed  Umt  Iber,  as  Cree- 
bolders  of  tbe  countr.  were  appelated  by  Ibe  eot- 
•mor,  wltb  tbe  oooaent  (rf  tbe  Senate,  commla- 
itoneis ot  toanatd  tbe  oonntf  In  tbeplaoaor  Ibe 
late  oommlHlonefa,  wboae  term  ol  oOoa  bad  ex- 
piied;  end  fnrtber.  that  tbe  permlailon  livited  l>y 
IbesoTiiTDor  was  forwaitfad  lo  and  reoelved  bf 
tbe  elerb  o(  tbe  oouot;.  and  that  tbe  petitioners 
wiiun  tbe  tloM  apeMlled  artet  tbe  reoeipt  of  notice 
pnfOrmed  all  aoia  neoessarr  to  entitle  Ibem  to 
«aoei  and  entered  upon  tbelr  duties.  Tbedefond- 
■nia  dklnotdenr  ibatlbalr  oOdal  term  bad  ex- 
ptied  before  the  petllloDen  were  nominated,  but 
tbe;  tauMed  thM  under  tbe  state  Oonsiltntloa  tbe 
tomiior  and  Senate  bad  no  rlsbt  to  make  tbe  ap- 


ottoe  nnder  1 N.  T.  Bar.  Stat.  UT.  I».  notU  a  auooea> 
NrriMiildbadalrqnalllled,l^tbeleKialatate  de- 
MimlnlnKtbeDanDerinwblob  offloers  iboaldbe 
•ieated  or  appointed;  and  tbej  further  InsMed 
tbatlbe  petitioner  had  not  taken  tbe  neceesarr 
sMps  to  qiullf  r  ba  ottoe.  Tbe  court  denied  tbe 
motion  apon  tbe  cronnd  that  tbe  <rike  of  oommls- 
ihiaerof  loat]awa8aoouii^ODeirltbbiart.lO,ll; 
tt  the  Cooatlintlon.  aod  tbat  tbe  mode  of  appolnb 
■Mui  was  not  provided  for  InlbeOooatltutlon  es- 
eept  b7  the  aeotlan  whioh  deolated  tbat  suob  eooDtr 
aOoan  should  be  elected  l^  tbe  eieotoM  of  tbe 
soon  dea  or  appointed  bytbe  boanlot  eupervlsais 
or  other  ooniitr  authorlUea  aa  dlreoted  br  tbe 
ktWatvt*, aod  tanber  tbat  Ibe  power  ot  appoint- 
ment bj  tba  (oremiw  and  Senate  wbleb  existed 
*tth  raspeet  to  oountr  ofltoeis  under  tbe  ^ta  Oon- 
■tltntlon  was  tv  Implication  ramored,  and  that 

tberarora  tba "    ' 

tolbeoOoe. 
SILR.A. 


It  (tllMr  d>  fada. 

Tfie  writ  will  be  denied  wboetbeolllcelsalreadr 
fliled  by  one  who  "       " 
and  bin  bf  ootorofrlsbt,Bnd  ta 

offlcer  de/a«tn.    People  v.  Olds.  SOal.  IL.. 

Dec.  ae  (US);  BootMT  *.  State,  PKts,  TOa.  tn 
lUWi:  stai«,  Jobnsoit,  r.  ^M>mpaoo,  n  Ho.  70.  71 
QBtb):  St.  Lonie  Oountr  Ci.  v.  Bpdrks,  U  Ho.  m. « 
Ain.I>eo.lKilS«8i;  Slate. Oanooo. *.  Ibi'.UH  Ho. 
488  nSl);  State.  Tall,  v.  Draper.  0  Ho.  ZIS  (ISTll; 
People,  Plaii,  v.  Stout  U  How.  Pr.  ITl  (UN>;  Peo- 
ple, HodyklnBoa.  y.  Stsvena,  S  HUl.  tM  OMU;  Be 
Davie,  t»  How.  Pr. «  OMOt:  People  y.  Hew  Tmk. 
IJobDs.Cba.7VilB(C!J:  Com.  r.PbUadelpbla  County 
Comi«,awhart.4mttS(lSU);  lindser t.  Luokett, 
10  Tfi.  BM  amy,  atate.  Sutler,  t.  OUlaban,  4  N.  D. 
4Ucim». 

Usndamus  h  not  tbe  appropriate  remedy  to  try 
tbe  title  to  an  offlee  as  strilnst  one  aotually  In  pos- 
searion  under  oolor  ot  law.  So  held  In  Prenoh  t. 
Oowui,  n  He.  4tt  (imi,  where  the  petitioner  at- 
tempted to  oust  an  sclusl  Inoumbent  and  to  plaos 
blmselt  lo  an  oOoe,  the  title  to  wbloh  was  In  oon- 
twnetsy,  tbe  conn  stanng  tbatqno  wamuito  was 
file  proper  nmedy. 

So.  wbere  the  respondent  holds  tbe  oettUoite  of 
eleotlon  no  writ  will  beallrwed  by  one  dalmlnx  a 
better-title.  Slate.  O'Donnel.  r.  Duamao,  N  N.  J. 
L.  BIT  iimj. 

In  People  v.  New  7oTk.  S  Joboa.  daa.  TB  lUfiO, 
mandamuB  was  applied  (or,  in(«- oUa,  airalnat  oar. 
tain  partlaa  oomaumdlDc  tbem  to  deaist  from  ex- 
eooUnfftbalroOeea,  and  tbe  oourt  dealed  tbe  writ 
boldbiftbatwberetheoBloewasalreadr  bUod  by 
a  peiaon  who  bad  been  appointed  and  sworn  and 
waalo  by  odor  ot  ngbt,  mandamus  was  never  la- 
sned  to  admit  another  person,  tor  tbe  reason  that 
the  oorponMlon  bsInK  a  third  penon  mlibt  admit 
or  not  St  plessure,  and  tbe  rliht  ot  tba  party  In 
oaoeml^be  Injured  without  hie  baTlDrano> 
portunity  to  make  a  detenss.  and  tbecefon  the 
remedy  In  Ibe  flrst  Inatanee  was  by  quo  warranto, 

Intbeabaeoce  ot  pioot  ot  a  prima  taote  ritbt  In 
tbe  penon  olBlulnx  tbe  pcaseMlon  of  Ae  ollloe  and 
tba  bocAa  aod  papers  appertaining  tberelo,  his 


.  _  ...  _s  compelled  by  auob  prooeodlnfa 

ladaUrerovertbebooba  endpapers.  JusUoe  Or- 
tonlndlmenllutoplDloolD  lA  Folnte  Supers,  t. 
O'Halley.  IS  Wis. »,  K  <Un». 

In  State  t.  Dana,  HWor  lAJaJ  4t,  11  Am.  Deo.  M 
lUSl),  a  person  elalmlnc  olBei 
judae  pnyed  for  the  iNue  of  a 
lo  oompel  tbe  parCT  then  boldlnxtbe  o 
and  eieralalnir  the  dudes  ot  snob  Judffe  t 
tbe  peUtlooer  to  ollloe.    It  was  held  tbat 
would  not  lie,  there  belns  a  reoorder  <j 
tbe  applloaot  bavins  another  remedy  by  q 

g.  IPbsn  tfcs  tlBs  mn  tmus. 


D,.    z.;  I,  Google 


FUIRIDA  BUPUUa  COOBT. 


MTT.  JfiMn.  40r.  7S;Bpe11lDK.BxtTftordfDBTV 
Relief,  %  1606;  Hujftnaa  t.  MiOi.  8»  Ku).  577; 
JlisGW  T,  Stale,  AtetOi,  108  Ind.  444;  BlaU. 
Jban,  T.  Oa(n.  69  WU.  084;  Oate,  £a«,  t. 
Saittm,  35  Fla.  798. 

HavlDg  recelred  a  certlflcata  of  election  and 
qualified  In  tbe  nuoaer  provided  It;  law,  re- 


liie  court  w&l  Dot  go  behind  tbe  cerUflcate 
of  election  and  try  tbe  lelalor's  actual  title. 

Higb.  Extr.  Legal  Beni.  g  7S;  8taU.AVi»r- 
ton,  T.  Bhtrvood,  and  MeU»t  t.  StaU,  AiMi, 


"Ch 


'heoereT  tbe  tenn  of  an  office  ha<  ei 


books  pertaining  to  bla  oSoe  to  wbidi  Ibc 
public  are  entitled  to  aeceaik 

Hlgb,  Eztr.  L^al  Bern,  g  74;  PKpk,  Oum- 
ntingi,  T.  Head,  and  Warner  t.  Mgen,  fufira. 

The  writ  tor  thla  parpoM  may  be  gnntM  is 
aid  of  tbe  penon  declared  duly  elected  to  tha 
ofDce  and  holding  the  certificate  of  election, 

Hlgb,  Exit.  Legal  Rem.  g  74;  PeopU,  Oumi- 
mt^ot,  T.  Bead,  and  Or^weU  y.  Lambert,  nrpro. 

Tlte  term  of  tbe  person  baring  expired,  be 
ia  regarded  ai  In  poMraaion  witbont  any  color- 
able ri^t  or  title  of  any  nature,  and  u  tbero- 
fore  a  mere  intruder,  for  whoae  ezpnldon  a 
prompt  and  efflctant  remedy  b  neoeiMry, 

High,  Exir.  Legal  Rem.  g  7C;  States.  ZojXmi. 
""  N.  y.  L.  a44:T--"'—   "-' ■■-       " 


tbe  title  to  OteiOoe.  BuIlT.HluitaOouDtrBuper. 
OL  «  CU.  in  (Uni:  Duanev.  VcDooald,  a  Conn. 
BIT,  sn.  OBtty,  People.  Onmmlaii,  v.  Head.  IS  111. 
ns  OMUt  Peop)^  PhllUpe.  t.  lieb,  8S  HI.  IM  (187TI: 
Btate,  JmneL  v.  J^ueoo,  n  La.  Ann.  W  (1B77J: 
8taM,  Hero,  t.  PItot,  tl  IA.  Ann.  88S  lUW:  Praooh 
T.  Oowan,  7»  He.  W  (1887)rSlate,  AiUImhi,  v.  Wfl- 
lianu, » Iflnn.  SM  OSTBi;  St.  Louie  Coonty  Ct.  y. 
Sparlce,  10  Ho.  IIT.  U  Am.  Dec.  SU  (IM8):  Stats, 
Cannon.  T.Maf,100I[n.U8(UBlt:  Blata,TTaor,  t. 
Taalle,  IS  Mo.  App.  507  lOBIl:  State,  O'Donnet  T. 
Duaman,  V  S.  J.  L.  en  llSTTj;  People.  HodgklnsoDi 
T.  eteveus.  t  HUl,  61S  (1813);  Re  Deris,  IV  How.  Pr. 
MS  [ISaO):  People  r.  New  Turk.  8  Joboa.  Oae.  TV 
OBOE);  Peopie,  Coleman,  v,  Dlfcemao,  7  How.  Pr.  IM 
OaiS';  People.  Rradlej,  v.  BtepheoB,  t  Abb.  Pr.  N. 
B.SlS.8EB(18»j;  Brown  V.  Toraer.  TD N.  C.  nilS74h 
awlnK  V.  Tunier.  SOUa.  H  (UMi:  Wamer  v.  Hyere, 

a  Or.  zis,  m  iisTO). 

The  coun  will  not  aa  a  general  rule  tarn  out  one 
oflloer  and  admit  anoUier  upon-  pTOoeedlnsa  ttj 
war  of  mandamuB.  People,  Akin.  t.  Hatteeon,  IT 
111.  lOr  OStilH. 

No  matttr  wtietlier  auoh  tiUe  be  dlreotl;  dr  f ndi- 
leotlr  In  queetlon  in  auoh  prooeedlea'.    Btate.  Can- 

And  UiH  Mao  aa.  wblie the wnt  does  notcon- 
elode,  yet  U  foteettDi,  tbe  oplolOD  of  tbe  oouTt  up. 
oo  ttte  aotMegoeot  prooeedlor  b?  quo  warranto, 
wbloh  In  lUeUla  atronorround  for  tbe  retuaal  ol 
tbewrlt.    Btate,01>onnd,*.  Dnaman.  npro. 

Por  tbe  reeeon  that  tbe  title  of  an  oflloer  defrMo 
oaoDOttoaaMlledoollaterBlly,  thera  muat  bea  dl. 
root  prooeedingatalnet  him.  People,  Hodgkliisoo, 
V.  Sterene.  eufira. 

But  the  role  that  mandamua  will  not  be  awarded 
when  ICa  object  la  to  teet  the  tJtle  to  an  oQlce 
claltaed  hj  two  or  more  partlea.  amounte  to  a  rule 
or  dieorotlon.    State,  O'Donnel.  t.  DiiBmao,  ntpru. 

In  prooeedliunt  toj  way  of  mandamua  It  mar  be 
nenwiaiT  to  determine  aa  a  qupelloo  of  foot 
whether  or  not  a  partMulai  peieon  ia  In  actual  pee- 
•acalon  oftbeoaoe.  or.  Id  other  word*,  whether  he  ia 
ezerotalna  II*  function*;  hat  aooh  a  matter  I*  en- 
tirely dUterent  dom  determlnloK  whether  auoh 
peteOD  laentltled  to  theoOoe,  and  aolt  naj  be 
oeoeeearr  to  determine  whether  or  not  a  patlcular 
penon  la  an  idloer  d«  ftuto,  and  tbe  trrinx  of  that 
queatlon  li  not  tbe  trial  of  tbe  right  to  oflloe  In  aur 
■en*ethatiDelteaitaeoei*arr  loreeort  toquo  war. 
ranto.    Warner  t.  Uerer*,  ««prti. 

Where  the  taanlDR  of  the  writ  .. 

would  have  the  effect  of  admittioK  aeeoood  1 

to  an  offloe  already  Oiled  by  snother,  1Mb 

Ins  to  be  dalreleoted,  reaort  mint  be  had  to  other 

prooeedlnca  to  ooniOTt  the  dlBpnt)  -  - '  - 

T.  HoDonald.  aitpfw. 

»1  L.  R.  A. 


Where  the  hooka  aod  pa 
office  of  laeeeaOT  bad  been  dellveied  brtbeooimty 
olerlc  to  tbe  partr  appointed  to  BIl  aueb  oflloe,  it 
was  held  that  auoh  oountr  clerk  oou  Id  oothecom- 
pelledbrmandamuatodeUTer  tbe  pepere  orer  to 
another  pertr  wbo  Qlaimed  the  same  Oflloe  by  eleo- 
tloo,  tbe  oDlj  qneetloa  npoo  mandamin  helnirthe 
taot  ottbeappolntmentof  Ukepertr  toQll  the  of- 
floe, and  not  the  legalUr  or  Illegality  of  the  hold- 
ing.   People.  FbUIIpe,  v.  Lleb.   aupm. 

In  State,  Jnmel,y.Jobnaon,iUpni,  the  anditorof 
publlo  aooounteot  tbe  atate  alle^logtbat  (he de- 
fendant refuaed  to  deUver  to  liim  tbe  keya  end  pa- 
pera.eto.,  helonglnv  to  that  oaoe.  obtained  an  altei- 
□BtlveniandamDatoeompel  tbetrdeUvery.  Betora 
Dllng  auawer  tbe  defendant  preeented  a  petlUoo. 
for  removal  of  tbe  oanae  from  the  dtairlct  oourt  to 
tbe  oltoult  court  and  tendered  ■  bond,  andfnrther 
apecllloally  denied  tbat  tbe  relator  woe  tbe  legal 
and  rlgbtfol  anditor,  and  prayed  that  tbe  writ  of 
mandamua  be  tefuted  and  tbe  aultdlemleeed.  ne 
oourt  Deldtbat  auoh  defense  presented  dlatlnotly 
tbe  iaaue  of  tbe  rightful  title  to  an  offloe  wbiob 
oould  not  betrled  by  mandamua. 

In  Btate,  Hero.  y.  Pitot,  El  Ia.  Ann.  311  (law,  the 
relator  baaed  bla  claim  on  tbe  ground  tbat  the  de- 
feodaothadoeaaed  to  beao  oUcer,  and  that  It  waa 
tbe  former'a  duty  uoder  the  Loulaiana  act  of 
March  3j,  IW,  to  vaeate  ttao  ouitody  of  the  reoonb 
ot  tbe  office.  TheoouK  held  tbat  aa  It  eoold  not 
determine  tbe  rtKbiSof  tbe  relator  without  dedd- 
In^  upon  Ibe  rlgbta  ot  tbe  defendant  to  the  oflloe 
ot  notary  public,  prooeedinas  by  way  of  mandamua 
were  not  the  approprlnte  remedy. 

Id  State.  Addison,  y.  Williams.  XR  TSlaa.  8U  rms), 
tbe  facta  ahowed  that  the  rcapondent,  elected 
county  treaeaier  A  a  general  election,  guallfled 
and  entered  upon  tbe  duttee  ot  tbe  offloe.  and  ocn- 
tloned  to  dleoharge  tbetn,  aod  remained  in  poace- 
alon  of  the  records  and  other  property  eppertahiing 
thereto;  that  at  a  general  election,  while  ao  eoon^ 
treasurer,  he  was  duly  elected  a  member  of  the 
House  of  Reptesentatlvea.  aocepted  *uob  member^ 
•bip  and  entered  upon  Ita  dnUea:  Hiat  the  relalM^ 
tbe  ooun^  oommlaaionera,  declared  a  vaeaney  In 
tbe  oDceof  county  treasurer  by  reason  ot  the  eleo- 
tion  to  the  cOce  o(  tepreeeotatlTea.  an>oioted  the 
aod  deUrered  a  oertiBoate  o(  au<ai 
I  tbe  relator,  wbo  accepted  and 
qiumieu  H  pTOTlded  by  aiatute.  notuied  tte  m- 
epondenfa  deputy  ot  aiicb  appointment,  and  de- 
manded possession  ot  the  reoorda  and  peopeitf, 
possession  wbwe(tf-wa*  wiihbeld.tbe  reaponClent 
ooniending  that  the  contiotway  related  to  the  t^ 
tie  to  tbe  offloe.  and  that  tbete(oi«  quo  wananto 
waa  tbe  proper  remedy,  Hm  oouit  bold  that  *D«fe 
wM  tbecaae,  nnlesa  tbe  mposidetUlB  etoottcQ,  ■»■ 


appointment 


.,Cooi^lc 


SiATK, «  rd.  Luua,  r.  Jommon. 


J.,  dellTered  tbe  oplnloo  of  Uie 

TItertateofFlortdft,bjUieBtlorne;  KKier*], 
filed  to  tbla  court  a  pedtioo  for  &  mandamiu 
a^lMt  the  defendRnL  Said  petttlon  alleged, 
in  nbataiioe,  that  at  Uw  general  elecilon  nn- 
der  thelawfl  of  said  state  beld  In  and  for  the 
coaDtr  of  Duval  on  the  2d  day  of  October,  a. 
D.  1894,  John  F.Oelfier  was  a  candidate  foi  the 
office  of  tax  collector  of  said  county,  and  vas 
voted  loT  at  uid  election  for  said  office;  that 
therctnmaofMld  election  \rere  afterward!,  to 
wU  on  the  4tb  daj  of  October,  *.  D.  1894, 
caovaved  by  the  conatj  judge,  the  iupervlior 
of  r^ifltratioD,  aad  the  ctLaiimaa  or  the  board 
of  coamj  commlsslonenofsaid  count  v.  sitting 
■a  a  county  canvaaaine  board  of  electiooB.  in 
pursuance  of  law;  ana  the  asld  John  F.  Gel- 
ger  was  by  uld  canvass  shown  to  have  received 


the  hlgheat  onmber  of  votes  caat  for  any  pec- 
son  for  said  office  of  tax  collector,  and  «M  de- 
clared elected  to  said  ofQce;  that  ttie  aapervl- 
Bor  of  registration  for  said  county,  afterwards, 
to  vrjt  on  the  ecb  day  of  October,  a.  n  18IH, 
did  make,  sign,  and  deliver  to  the  said  JohnF- 
Qelget  a  certificate  of  election,  certlfyliiK  that 
00  tbe  4th  day  of  October,  1804,  W-  H.  Baker, 
county  Judge  of  Duval  county,  Florida,  B.  J. 
E.  HcLauria,  lupervlaorof  registration  of  said 
county,  and  Charlea  Marria,  chairman  of  the 
board  of  county  cominlnlonen  of  said  county, 
did  publicly  canvass  the  retumBof  tbeelectton 
districts  of  said  county,  filed  with  the  said 
county  judge  and  said  lupervisor  of  registra- 
tloD,  as  required  by  law,  sbowiog  the  voCea 
caat  for  tax  collector  of  said  county  at  an  elec- 
tion held  therefor,  on  the  2d  day  of  October, 
1894,  and  did  declare  tbe  result  thereof,  and 


oeptanoe,  and  entrr  npou  tbe  dutli.  _  .  _ 
itve  ofMtated  to  deprive  hInoItheoiBceot  unmrn- 
uier.  and  that  Ibe  question  «( tbe  relator's  rigfat  to 
oflloe  depended  altoaeiber  upon  whetherthe  rtapon- 
dent  bad  any  tiite  to  tbe  Mme,  and  that  relator 
could  not  move  without  fliat  provior  tbe  respon- 
dent's Cttle  at  an  end. 

In  State.  Tracr,  v.  Tamtte,  16  Ho.  App.  UT  oaeih 
an  appeal  was  taken  from  a  ludsment  awardlQa-  a 
WTltof  peremptorrnundainusaeataEttbedeiend- 
" "'  irblmtodeUverallthebookSipapen, 


teat  with  tbe  obartei,  tbsttbe  et^sncoeeded  ub- 
der  ibe  aotto  aUtbe  iltrbia  and  tfabOttiesottbe 
oorpoiatloti  of  (be  trasteea  at  the  v1Uag«,wliioh 
cave  tbe  oomnsoa  oonneil  eertalo  poweta,  bnt 
made  DO  ezprsM  provUon  as  to  tbe  eleetlmi  or  ap- 
pointment of  eells  keeper,  bnt  later  tbe  oominoa 
oonnollofthe  olty  balloted  tor  tbeolBoe  oloatii 
keeper,  and  on  aaeb  ballot  the  relator  w 


peace.  In  his  poawMStap.  to  the  retotor  the  reclater 
or  the  eltr  ^  Bt.  Lonia,  and  tbe  eonrt  hrid  that  tbe 
liTlmiiiiil  olatDie,  wUoh  provided  for  tbe  deUvery 


JuBUoe  In  timtcaescdatmed  title  Iv  i»«leotloa. 

Wben  the  relatotH  title  la  dependentapon  Ibe 
oeaatlonof  tbetennof  oOeeof  apcaaon  aMoaUy 
ezerolBtaiff  tbe  dntfee  of  tbe  oSoe,  and  elalmlnff 
(bat  Ua  oOee  be*  not  become  vacant,  tbe  eonrt  win 
DOC  award  nuudamna.  fiiats.  O'Donnel,  v.  Dus- 
IMO.  S0  N.  J.  L.  m  (inTJ,  elUng  State.  Bero,  v. 

ntot.  a  iM.  Ann.  ne  asw. 

In  tbe  oaae  <if  State,  O'Donnel,  V- Dusman,  iitpro, 
the  wilt  was  refnaed  opon  tbesround  thattbsevl- 
deooe  proved  that  there  were  lem  tbae  a  oertaln 
number  of  Ipgal  votes  in  tbe  township,  whioh  taot 
rmleed  «  sreat  qnestkni  as  to  tbe  teUtor*!  title  to 

Where  tbe  tHle  of  the  appUeant  was  not  free 
tromreaaonabtedoubttor  tbe  reason  that  bis  title 
waa  oppoeed  br  a  olerk  da  /oeto  boldinff  and  aier- 
oWnr  nflloe  on  a  ohdm  and  oolor  of  UUe,  tbe  appU- 
eatlon  waa  dented.  Peo^e,  Hodcklnson,  v.  Btev- 
eiM,  G  Hill,  SU  OMK. 

And  tbe  aameladve  refused  tbe  appUcatton  upon 
the  further  arouDd  tbat  tbe  Jodaee  of  tbe  suprema 
court  had  differed  In  thedr  vtows  In  renrd  to  tbe 
matter,  and  thti  ultimate  establtsbment  invfdved 
the  eiamlnatlDn  of  qneattona  wblob  weie  not  tree 
from  leaal  doubt.    Rild. 

In  tbe  case  of  People,  Coleman,  v-  DIkeman.  7 
How.  Fr.  m  (lefitl,  the  ftota  showed  that  vtUaffe 
trusteeawere.  bjaoaot  of  theleslalature.  autbor- 
lied  to  appoint  a  eeUs  keeper  of  Ibe  prison,  and 
tbatbralatar  aetlbeeleotora  of  tbe  vUlaRe  were 
anthorisedtoeleoi suobakeeper, who  waato  bold 
offloe  for  one  rear  and  nntll  a  auooesaor  sbonid  be 
eleeted  and  dol7  quaUfled;  that 
duly  elected  nnder  sneb  Iwt-mei 
iaieeleatlca,  and  oontlnuedtodlBcbarae  Ms  duties. 
"-"-"—"-•  village  was.  I>r  ael  (tf  tbe  leslalaturei 
rity,  and  imder  sooh  aot  tbe  term 
ited  or  vpolnted  under  tbe  vfl- 
isge  0 -■ 


Tbe  eonrt  dented  the  motion  botdluK 
.  _  .  ._.  irasarealandiubeiaiiUal  dispute  aa  to 
tbe  title  to  tbe  office. 

Where  the  appl  leant  was  appointed  anperrlsoT  bjr 
tbe  }iHilees  of  the  town  to  DQ  a  vacauo^  oooosloned 
brttie  WKrtr  prevlonair  eleoted  omlttlnc  to  take 
the  oath  of  oflioewttbln  a  certain  number  of  days. 


reiter  upon  tbe  vround  Ibat  Uie  New  York  at 

only  applicable  where  the  title  to  tbe  omoe 
oiearandaporty  against  witom  tbe  proceed- 

_  was  taken  was  In  powesslon  under  the  oolor  of 
alesalrlghttoboldiMBoa-  As  Davla.  1>  How.  Fr. 
8^(1800). 

In  Bt  Davis,  supm,  applloatlon  waa  made,  under 
tbe  New  Tork  Berlsed  Statutea.  to  oompel  tbe  de- 
livery to  the  appHoant  of  books  and  papera  be- 
lonBlDg  to  the  oOoe  of  town  supervisoia,  and  Ibe 
question  was.  Who  was  In  aotnal  poaseMlOD  of  tbe 
office,  retaining  ttte  mnnlmenta  and  aierolslng 
tbe  f  nnotlons  appertaining  theretof  and  tbe  court 


pnrpoae  bad  been  obtained,  and  that  In  si 
prooeedlnga  In  tbe  nature  of  qno  warranto  totrj 
tlUeto  tbe  office  was  tbe  proper  retnedr. 

A  partr  In  posswaton  of  an  oflloe  wltb  olalm  <x 
color  of  title  sbonid  have  the  ouatodr  of  tbe  booka 
and  papwi.  and  a  par^  out  of  poMoaalon  and  not 

not  have  tbe  Inddenta  andapporteoanoea  to  tbe 
oOee  nntll  there  has  bean  a  trial  of  tbe  tttlein  the 
mode  inovMedbr  law,  and  his  rlB'bt  has  been  well 
catabHsbed,  tbe  New  ToA  statute  onir  betoK  ap> 
pHoaMe  wben  tbe  title  k  oieM  and  where  tbe 
pwr^agalDBtwbomsnoh  prooeedlnslatakaa  is  not 
In  posstaslon  under  odor  of  a  legal  rlsbt  to  hold 
tbeoffioe.    B< Davis,  eiqmi, 

la  People.  Bradler.  v.  Rtepbena.  I  Abb.  Pr.  S.  B. 
ta  aim,  the  eonrt  refuaed  tbe  writ  npon  tbe 
ground  that  tbe  title  to  the  office  il 
an  aet  wbtoh  was  a  oonsUtutlonal  o 


Flobida  Supbhcb  Coust. 


•ocoidfag  to  nfd  retanii  mud  eanTaM  Jobn  F. 
Geiaer  received  the  hlgbnt  nomber  of  rolet 
CMt  for  kDT  penoD  fur  said  oflSc«  of  Ui  ool- 
kctor:  and  that  ftccordlnj;  to  said  elveilon  re- 
turns and  canTSM,  and  tbe  result  declared  aa 
aforesaid,  the  raid  John  F.  Gelffer  waa  at  said 
eletclioD  elected  tax  collecior  of  aald  county  for 


_w  D.  1890;  that  tald  Odser  had  dnl;  filed  hla 
bond  as  snch  tax  collector,  irbich  bad  been 
dnlj  approved  bj  tha  proper  authoriiiea,  and 
that  a  commission  under  the  great  seal  of  the 
atale,  In  due  form  of  law,  baa  been' issued  bf 
the  gOTCTDOr  lo  said  OelRer  for  the  term  of  two 
jeara  from  the  1st  Tueaday  afier  the  1st  Mod- 
daj  la  January,  1896.  and  ontU  bit  nuccesanr 
la  qualified;  ibat  the  Incumbent  of  said  offlce, 
prior  to  the  commencement  of  the  term  for 


which  the  aald  Qelp«i  waa  cammiialoiwd  «• 
aforesaid,  waa  one  James  E.  J<ihnK>n,  wha 
upoD  tbe  demeud  of  ibe  said  Oel^er  refused, 
and  alill  ref uaes,  tosurrendertoblm  thepossea- 
alon  of  the  offlce  lu  the  conrt-bouw  of  aaid 
county  of  Dural  set  apart  for  tbe  use  of  tb» 
tax  collector;  and  refused,  and  still  refusea. 
to  delirer  to  the  aald  OelKer  the  aaaeaimeat 
Tolla,  booka,  record^  papers,  sod  BIm  of  tlM 
aaid  offlce  of  tax  collector,  althouch  demand 
baa  been  made  on  him  for  their  deTirerj;  that 
the  action  of  said  Johoaon,  as  staled,  ia  delay- 
ing and  binderlng  tbe  collection  of  tbe  statffs 
revennea  In  aaia  county,  and  la  likely  to  pro- 
duce embarrassment  and  confuBiou  in  tbe  col- 
lectioD  of  tbe  same;  and  thai  there  waa  no 
other  remedy  to  compel  the  delivery  of  said 
assessment  rolls,  etc.,  except  by  the  extraordi- 
nary writ  of  mandamus.    Tbe  peiitlon  prayed 


oommlaalonera  under  tlie  Hew  York  aot  of  Hb7, 
iMll,tlf.T.Laws  laoMhiOBa. 

In  BrowD  T.  Turner,  70 1).  C  n  (1871),  Diandaniiia 
wia  applied  for  by  tbe  plalntltf  aa  public  printer 
against  tbe  detendantdlrectlDs  him  to  deliver  tbe 
pnt>Ua  laits  to  tbe  plaintiff  and  leatralnloK  blm 
'  tromdellverlnarUieintotbeotberdetendnnt  Vtm 
Oeteiidant  demurred  to  tbe  bomplalnt  upon  the 
nound  of  defeM  ot  parties,  and  also  upon 
tbe  sround  tbat  the  goveraor  bad  no  tlnlit  co  ap- 
point a  pubHopriater.  and  that  mandamus  waa  not 
the  proper  remedy,  the  demurrer  tielna  overruled 
In  Uie  court  Iwloir.  Upon  appeal  Ihe  ludsmeot 
waa  reveraeil  and  the  demurrer  allowed,  tbere  tielnx 
a  question  of  rlpht  or  title  to  tbe  oSloe,  wUoh 
tluesHon  could  alone  be  tried  by  quo  wanantCh 

In  Welobans  v.  Shirk,  W  Fa.  IT  (1881),  the  petltloD 
for  mandamua  urmd  tbat  the  respondent  waa 
cleoted  tieaaurer  aod  teaedver  of  taiea  for  one 
year  from  a  Blven  date,  anbjeot  to  tlie  right  of 
•nspaualon  or  renioval  aa  provided  by  law,  but  sub- 
sequently by  Joint  nsolutloa  of  tbe  olty  counoU 
he  waaauapended  from  olBoe.  and  two  daya  follow- 
ing the  auapenaloa  waa.  by  aoottier  reaoluMon,  oon- 
clnued  until  further  aoUon,  aod  on  (be  same  day 
tbe  pelltloDer  waa  appointed  to  the  same  oDoe. 
qnalitled  therefor  and  demanded  ot  the  i<espondeot 
the  booka  aod  papers,  and  oenalo  moneys  belong- 
loft  to  the  ally,  which  the  respondent  refused  to 
deliver,  Ibe  petition  was  demurred  lo  upon  the 
gtouod  that  tbe  respondent  waa  wrongfully  re- 
moved and  tbat  thepet^tlonerwia  not  legally  ap- 
pointed, and  the  court  denied  tbe  writ,  no  Juat 
cause  for  hla  suanenalon  being  sbown. 

In  State,  Addlaon,  f .  WllUama,  SHlnn.SloaSTS), 
tbe  court  dlallngaMied  tbe  «ai«  from  Itiat  of  Cro- 
well  V.  Lambert,  10  HInn.  8HI  (1888).  and  State, 
Athertoo,  v.  Sberwood,  IS  Ulna.  BO,  1  Am.  Bep. 

lU<18T01.upooll>eground  that  in  tbe  latter  oh 

oaaei  tbe  qneatlon  waa.  Who  waa  prima  tHcte 
tied  totbeposiemlpnof  therccordaandotherprop- 
etty  of  a  given  offloeT  the  eertlfloate  of  tbe  auditor, 
which  was  ooncludve  untn  it  was  aOrmatlvely 
overthrown,  being  properly  beld  prima  faoleeii- 
denoe  tbat  tbe  person  named  In  It  had  been  elected. 
and  wutbererore,irbehHd  duly  qualified,  entitled 
to  tbe  pndnrnnlrn  of  tbetecorda  and  otber  property 
ot  tbe  once;  and  tbat  In  tbat  class  of  cases  Ibe  dlle 
to  tbe  offloe  was  not  flnally  adjndlovted,  but 
queatlon  of  prima  taoie  right  was  particularly 
gardedaaaettledby  tbeanditor>BCertlflrate.  while 
In  tbeceraatbarthequestloD  of  title  muatbi 
amined  and  determined  aaatnst  the  Ineumbe 
/octoof  the  ofllcelwtore  the  relator's  oerllBcaieot 
appointment  oould  possesp  any  value  whatever. 
tbe  case  being  one  In  which  the  tlUe  to  Ihe  offlce 
was  directly  aod  unavoidably  in  coQtroveivy  al- 
though the  action  waa  not  one  for  the  determlua' 
11  L.  R.  A. 


on  of  tbe  title  but  for  ibe  leooTery  of  poaesloo 
[  Ibe  reoords,  eio. 

iL  Queitlonor  cketton. 
Bo,  wbeie  tbe  queatlon  of  election  latDqulred  bit* 
tbe  writ  will  be  denied,  the  conrt  having  no  power 
o  entertain  that  queetlon  In  auob  proceedlnga, 
bae  V.  Campbell  U  Abb.  N.  C  »>  (1888;:  Duane 
r.  llcDonald,  U  Oonn.  SIT,  W  (1S74I. 
In  Orand  Baptdi  Guard  v.  BulUey.  B7  lOcb.  10, 
nW),  the  relator  was  an  unlnoarporaled  otsaolaa- 
"  formed  for  snolal  purposea  governed  by  a  Caa- 
aod  by-laws,  ne  Oonmltnilon  provided 
leotlon  of  a  board  of  diieciora  to  bold  ot- 
Soator  ayaarfroma  given  date  or  nnm  tbelrauo- 
cesBois  were  elected,  and  It  waa  tbe  duty  ot  tbe 
boaid  to  elect,  among  otber  olBoers,  a  treaaurar. 
whom  the  board  ot  directors  aaaumed  to  eleec  to 
anooeed  tbe  leapondent,  but  notice  of  Ibe  <4eotlao 
waanotglven  to  all  the  membeia  ot  the  board. 
Dpon  lefusal  of  tbe  teepondent  to  com  ovw  tbe 
iMKtKa.  papers,  and  money  io  tbe  party  claiming 


t  held  tbat  aucb  proceedings  would  not  Me.  aa 
the  relator  waa  cot  dnly  eleeted.  DO  full  notJoe  of 
tbe  meeting  having  been  given,  and  for  the  further 
teaaon  that  the  term  ot  ofloa  ot  tbe  directors  bad 
not  eommeneed  at  tbe  time  of  tbe  electlou. 

In  a  ease  where  the  parttea  were  rival  candidates 
for  the  olBoe  of  reglalar  ot  deedh  aod  the  relator 
was  declared  dnly  elected  by  tbe  eanvaaslag  board, 
whereupon  a  eertl&oata  was  Issued  to  him  as  pro- 
vided by  statutot  but  such  eleotlon  waa  aubee- 
quently  oooteated  t»r  the  defeitdant  and  waa  da- 
dared  void,  whiob  Judgment  was  appealed  from 
by  the  relator,  Itwas  held  that  the  reapondeot.un- 
tll  tbe  Unsd  determbatton  of  the  appeal,  waa  enti- 
tled to  die  poeaesalon  ot  the  booka  and  papera 
as  against  the  prior  incumbent,  and.  further,  that 
the  petitioner,  alibough  tbetormerlnoumbrat  had 
handed  over  tbe  ofllce  to  blm,  was  not  endiled  lo 
the  writ  although  be  was  forced  to  give  way  to 
the  respondent  by  reaaon  of  foroe  iiregularly  Is- 
sued against  Mm.  Allen  V,  Boblnaon.  II  Minn.  118 
(1871). 

In  State.  Curtia,  v.  MeCullongh,  B  Nev.  SK  oatT), 
the  relator  claimed  to  have  delivered  to  lilm  tbe 
books  and  papers  belonging  to  tbe  oSce  of  superin- 
tendent of  a  mlniotr  oompany.and  to  he  admitted  lo 
ttie  enloyment  of  tbe  offlce.  but  tbe  supplemental 
answer  ot  the  defendant  showed  tbat  the  defend- 
ant, after  filing  bis  flrst  answer,  bad  been  legally 
aod  duly  appointed  lo  the  ponse eslon  claimed  by  the 
relator,  and  the  writ  was  therefore  refined. 

In  Beroen  v.  PonelU  80  Hun.  188  11883).  an  appeal 
was  made  from  an  order  of  the  special  term  deny 
Inga  motion  by  way  of  mandamus  to  ctmipel  tha 
delivery  of  books  and  papan  ai 


-byGoogle 


Btat^  a>  nL  Lamab,  t.  Joanav. 


6el|^  the  oSee  in  the  conrt-boiue  of  Dnnl 
eoQDtr,  Ml  •pnrt  ror  iba  oae  of  Ihe  uz  collec- 
tor, and  to  deliTer  to  mM  Oclner  tbe  awesi- 
neiit  Tolla,  books,  recordi,  papers,  and  files  be- 
longiDg  or  appertain  I  of;  to  laid  oflloe,  whlcb 
ve  DOW  In  hii  powradoD.  Attached  to  tbe 
petilloD  was  a  copj  uf  tbe  cerliflcBte  of  tbe 
anperrlsor  of  rfglglrstlon  of  Duval  ooutitj,  and 
ot  tbe  commisBioa  of  Qelger  ai  tax  colleclor, 
nL^erml  to  in  tbe  same.  Upoii  this  petUion 
■1  alternntlTe  writ  of  maoitiiiius,  coDfotmlog 
tt'tbepetiiloD  and  Id  tbeoana)  form,  issued. 

tJpon  tbe  return  of  tbe  alternatiTe  writ  tbe 
ifeodant  moved  tbe  covrt  to  quasb  the  same 
il,i0D  tbe  followloK  grounds,  to  «tt:  1.  Ildnes 
0:4  appear,  from  the  allegatloori  of  said  writ, 
V  Ub  legal  or  otber  nifflclenoj  or  censlot;  that 


tbia  morcafs  locambeiicv,  tberdn  aet  up,  of 
tbe  said  offloe,  baa  expired.  8.  Tbat  tbe  alle- 
gallons  of  said  vrlt  sufflclantir  show  tbat  tbla 
movent  Is  tbe  lucambenl  of  aald  oflice,  ezer- 
clidng  (be  fuDCtion  thereof,  under  and  by  tIt- 
toe  of  bis  election,  qnsHflcatloD,  and  entry 
tbereon,  for  a  term  not  yet  expired,  B.  Tba 
allegations  of  said  writ  do  not  set  up,  issaably 
nr  truTCTBably.  the  facts  upon  wbich,  as  mat- 
ter of  law,  may  be  predicated  tbeexplration  of 
tbeiocumbeucyoftbis  movent,  or  the  (enure 
by  wblchtbisnioTeiitboMssaidofBoe.  4.  The 
•aid  writ  does  not  show  tbat  J.  ¥.  Oelger,  to 
whom,  fay  tbe  command  of  said  writ,  tbla 
movent  Is  requited  to  surrender  Mid  office,  was 
Id  fflct  elected  tax  collector  of  Duval  county 
at  tbe  election  therein  alloeed  to  have  beeo 
held,  by  a  plurality  of  the  votea  by  ballot  of 
tbe  qualified  electors  of  Dnval  county;  nor 


o.'lee of  lieasuiei  of  tbe  boaid of  polMe  commts- 1 
ri  iDeea.  Tbe  (aots  ihowed  tlMit  under  N.  T.  Lawi  I 
IT  n.eiuip.  aB,wlilob  enated  aoeitain  police  district 
a  d  veeted  tbe  puweia  and  dutMa  oonneoted  with 
tl  e  polloe  tovemment  In  a  board  of  oommisdonan 
^■pointed  by  (besuperrlson  of  tbe  town,  tbe  de- 
ft Ddant  witb  two  otbets  were  apMloied  polloe 
e'  •BUnlMlonen.  Bubaequrntly  the  sopervlaor  and 
tl  e  lusttoe  ol  tbe  peaoe  of  ibe  town  removed  tbe 
4  feudaot  and  anotber  fmm  tbe  oOce  wtttaout  oo- 
M  le.  exoept  cme  serred  oD  tbe  prealdent  of  tb«  ex- 

IM  oommtasloDof  tbetowo  to  mess  and  aet  wUb 
em,  whkih  waa  served  oatsMe  of  the  town,  and 
ai'ierauob  removal  the  snpervtsor  alone  appotaited 
Me  plalDttD  and  ■notfaer *  ""  "■"  "~— 


tffthepapen.    Tneoonrt  a 
V  •  oonrt  below  denrlBB  n 


toate  and  deliver 
id  (he  opIolOD  of 


eoOoeiereqiibedlw  tbe  aot  to  appoint  had  not 
piiwer.  after  mak  ins  eneb  appobitment,  to  remove 
al  v  ofllrer  from  v&w  and  fnrtlMr,  that  arttole  Ul  I 
^eftbeOoDstlintlontndnOBpitllaatlontotbeoase. 

IiiaMev.cUiip«eU,UAbb.H.  aWilBBB).  (be 

0  aDt7  judxe  made  an  order  tor  tlie  dellvFry  over 
ql  tbe  tKiolD  and  papva  appertalnlof  to  tbe  oMoe 

01  town  supervisor,  and  an  appeal  waa  taken  from 
tl'e  order,  and  a  star  of  prooeedliiffi  rranted  and  a 
alotion  made  to  vacate  suob  iiar.  Ttie  fact* 
Moved  thatiMtb  the  relator  and  defendant  were 
e  Ddklaies  for  the  ofloe  of  town  sopervlsor.  sod 
tiatattbeeanvassor  the  votes  two  ballots  oloeelr 
tl  4ded  tucettaer  veranot  opened  or  ooanied;  >n]>- 
vquentlr  tbe  ballots  were  opened  and  found  to 
b  t  for  tbe  relator,  bnt  tbe  board  did  not  decide 
w  hetber  tbe  two  ballots  In  quaetlon  ebonld  be 
0  anted  or  not:  tbat  at  (be  trial  toe  Judce  pro- 
s  aded  by  (nqubr  Into  tbe  election  to  ascertain 
aitd  detBrmice  lis  result.  The  oonrt  held  that 
aach  flndinft  wasbejond  tM 'power of  the  ]uda« 
o|ioii  theeummar^applloatloQ,  and  that  Id  the  atv 
SB  DPS  of  prima  fiole  evldeiice  of  tbe  lelator't  eloc- 
ttm  (heie  was  no  power  vested  In  tbe  Judge  to  as- 
oenaln  and  <le<dare  the  result,  tbe  onlr  remedj  be- 

wbere  neilber  (be  ape^er  of  tbe  Boun  of  Dele- 
ft, te*  nor  (be  Joint  asBsnblr  of  both  Bouaes  of  the 
IjaBUaturs  oonvmed  under  I  8,  ait.  7,  W.  Va, 
Qioet.  (or  (be  purpose  of  opentorand  publkblns 
Her«(unisDf  (be  election  to  (be offlea  of  soveraor, 
dl  1  la  faoi  open  and  publlsb  tbe  returns  In  reepeol 
tit  sstd  onoe.  or  dpelare  anr  person  elected  to  that 
oIlooiH  was  held  that  tbe  court  oould  notbrman- 
dfinusBdJudge  tbe  person  who  appeared  from  tbe 
n'om  ceninuite  to  the  apenkerot  the  Hoiaeto 
lu.ve  received  tbe  lanceat  number  of  votes  for  tbat 
ofloe  to  he  tbe  srovemor,  and  compel  the  pmou 
wlio  was  tbe  governor  during  the  preoedlnf  imn 
to  ddlver  (he  olDee  and  tbe  InalgDlB  to  him.  Oolt 
V.  Wllaoo.«  W.  Ta.Ke,tI..B.A.U(in«|. 
»1  L.  B.  A. 


:n  BantOD  v.WltaoD.  ITex.  «0.<03  OStSl.  tbe  plaln- 
hB  applied  for  oiandamus  to  oompel  tbedellverj 
of  ttkeoSoeof  olerkof  the  district  oonrt  together 
wttb  tbe  reeords  appertaining  thereto,  and  the 
taets  sbowed  tbe  death  of  tbe  clerk  ot  the  circuit 
oonrb  and  the  aitPOiDtOMat  of  tbe  phdntllf  br  the 
.  _..  IsreguUieleetiOD  toflll  tbeof- 
Imued  and  pnbUibed,  at  whiob  election  tbe 
nt  received  tbe  highest  number  of  votee, 
was  oommMrioned,  and  entered  upondudlsebsrge 
ofthedutlei.  hut  plaintiff  claimed  tbeofflcetv  vlr- 
tne  of  bis  previous  sppolntmept  end  brought  salt 
tor  reatoratloD.  Tbe  court  refused  tbe  writ  upon 
tbe  svoond  that  the  defaidaDt  had  been  dal7 
eteoted  and  was  entitled  to  bold. 

L  OtJUr  nUtf  KmoHt. 
The  reeeedr  liy  war  of  aaDdsmns  has  abo  been 
denied  where  the  relates  has  sought  proteotton  !■ 
•gultr. 

In  Hardoastle  v.  Harrlsnd  *  D.  K  Oo.  M  Ifd.  ■■ 
(1S7D),  tlie  esse  oame  before  the  oourt  npon  ai>peal 
from  an  order  ot  tbe  Mreult  oonrt  dUeotinea  man- 
dwnna  eommandlng  tbe  delivery  to  ibe  presUent 
ot  tbe  oompanr,  or  to  *""" — 


ot  letteie  idathig  to  tbe  bnriness  of  the  oompenr. 
Tbe  writ  obarged  that  snoh  papers  oame  into  tbe 
pomNBlon  ot  tbe  af>vellaiil  when  be  waa  president, 
and  were  :beld  br  him  In  bis  oHMal  eapadtj',  and 


of  his  oOoe  as  presMent,  and  tbeeleotlon  and  qoal- 
IllaatlaD  of  bis  ■uooeesor.  but  Che  eonrt  denied  the 
r,  npcm  tbe  ground  that  tbe  olalmant  had 
proceed  m  equl^  wbere  tuJl  and  oom- 
*  -  "'n  afforded,  and  bald  that  tbe 
ordermg  ihe  writ. 

"       LBaidw.WaTKX 
wt/ra.TnL 

J.  ilehiter^  men  aet. 
8o  tbe  writ  has  been  refused  where  tbe  lelstor*! 
own  action  was  tbe  cause  of  the  dispute. 

In  Parlseau  v.  Bsoenaba  Bd.  of  Edu.  w  Uiofa.IOi 
(18te^  the  lelstor  dnlmcd  to  be  duty  elpcted  scd  to 
have  qusllded  and  acted  is  a  member  of  the  boerd 
of  education  until  prevented  byaotlon  of  the  board 
wfaloh  seated  auotber  person  la  bis  plsoe.  Tlie 
facts  showed  tbat  tbe  relator  bad  tendered  hlr 
a  memlMn-  of  tbe  board  and  had 
benomltnUOD  of  bia  auooeeeor,  and 
also  of  tbe  eleotton  to  tie  held  to  Bll  tbe  vacancy, 
but  be  claimed  to  have  withdrawn  the  same.  The 
court  refused  the  writ  upon  the  ground  that  the 
relator's  own  action  brought  about  the  itate  of 
affulrs.  and  for  tbe  reeson  tbat  ihtre  was  uotniog 
tbat  showed  that  tb£  board  had  not  acred  bona 
llde,  and  alM  uiran  tbe  rrouud  tbat  the  party 
whom  be  fought  to  oust  was  r>ot  made  a  party  to 
a»  prooeedlnga,  aod  ataced  -that  In  such  a  caw 


Florida  BoFBin  Ooubt. 


Out  be  wu  In  fkct  decUred  or  ceitMoted  u 
deoted  t^  anj  tribnaBl  or  person  iDvetted  by 
law  wltb  autbority  to  detennf  ne  tbat  be  wu  bo 
elected.  5.  Baid  writ  does  not  ibow  tbet  tbe 
d  Gelger  w«a  In  fact  eligible  to  said  ofBce. 


>  (aneoder  old  office,  or  tbe  booka  and  pa- 

Sera  appertaining  tbereto,  embamBsmetit,  bin- 
tance,  or  delay  In  collecting  the  slate  and 
county  taiea  tn  aald  count;  may  be  predicated. 
Tbe  eaid  defendant  also  at  tbe  »ame  time, 

manduiiiw  was  not  a  proper  proceedlnc  to  oast 

htm.  

TUX  EnoUAeata. 

In  Town  Olerk  of  IfottlostHuu'i  Caae,  Sid.  81, 
mandamoB  wsa  sTtinted  to  oompel  the  dellTeir  of 
(he  records  relatliiir  to  tlie  offloe,  which  waa  one  of 
pobltc  JnatJoea. 

Id  KlnK  v.  Oven,  G  Hod.  Sit,  maDdamua  wa(  al- 
lowed to  a  maror  to  deUver  the  eottgnt  of  bli 
offloe  to  biB  BucooBOT,  even  though  the  worda  "or 
■Iffnifr  to  na  caute  to  the  oontiarr.  eto.,"  wve 
omitted  from  the  writ. 

In  Bozv.Wlldmaii,S8trange,8TI>,nuuidamaawaa 
smnted  leqtilTlDB  tbe  defendant  to  deUver  to  the 


ih  Im  had  In  ontlodr  by 
to  tbe  oompaof  from  which  < 
mored,  tuit  the  oourt  held 
mnat  be  made  ont  aooordlns  to  the  role. 

But  tnao  AnonTinoaa  Case  reported  InlBomaid. 
K.  B.  AS  (1730).  maadaoiiu  waa  moved  againat  tbe 
late  olerk  of  the  blackimlth't  company  la  London 
to  teirrtr  orer  to  ibe  pneent  ofDoer  all  pnbUo 
booka  ol  tbe  oompeny,  and  tIteoonrtUated  that  In 
the  oaae  of  menial  offloera  of  a  oorpointlou  each 
writ  wonM  be  dented,  but  Id  tbat  case  K  was 
■xaotad  tbe  company  belOB  pnblto. 

Id  Eler  v.  Holford,  t  Barnard.  E.  B.  8B0  (ITBB), 
Bandamna  iMoed  to  compel  the  defendant  to  de- 
liver orer  to  tbe  lefflilerof  thebltbop  the  books 
belonKfottohlaoHloe,  but  the  rale  waedleobaTBPd, 
there belniraconeeDt  to  By  thecaae  bylcforma- 
tlon  In  tbe  Datareofa  quo  warranto,  acd  to  deliver 
up  tbe  booka  and  papen  tf  tbe  oourt  found  the  re- 
lator entitled  to  the  office. 

In  Box  r.  Clapbam,  1  WUa.  SOt  (17SU, 
wai  cntnied  to  oblige  the  old  oveiseer  < 
to  deJlver  over  tbe  booka  of  tbe  poot'e  i 
new  overteer,  fM  tbe  reason  that  they  were  pnbUo 
■■"    ■     " '■        "       ir  liy  one  OTor- 


mlabt  hare  aoo*M  to  than,  and  for  the  rouoc  that 
tbeovarsaerauddmrelnraideD  for  the  time  being 
o  Off  ht  to  hare  tbe  eoatody  thereof. 

In  Bex  r.  Owea,  Oomb.  tn,  a  rule  was  made  for 
the  defendant,  wIm  waaaerred  with  numdamnaand 
an  allaa,  to  return  the  writ  wbldi  required  him  to 
driirer  the  maee  and  Icilanla  of  offloe  appertatninc 
to  tbe  offloe  of  mayor. 

Where  there  le  a  lesal  rlgbt  to  the  offlce  wbtob 
girea  no  rigbt  iw  title  to  tbe  books  for  the  reason 
tbat  the  defendant  baa  an  equitable  right  to  tlwm 
wbldi  baia  tbe  legal  title,  tbe  oaae  ahowa  no  right 
Id  tbe  retatot  to  tbe  books  and 

~       .  itama. 

Wberetbe  right  to  exercise  the  office  li  that  of  i 
prlvateoflloe  wbtoblsalready  the  subject  of  ami. 
In  equity  between  the  partlee.  the  oourt  wUl  not 
tnierterebymandamua  to  oompel  thedellrery  of 
tbe  books  and  pspeiB.    TUd. 

lo  KlDgr.  Buller,  8  East,  88B  (1807),  tbe  late  mayor 
and  depuv  mayor  of  a  borough  wen  called  upon 
by  a  rule  to  (bow  oaose  wb;  mandaniDi  abould  not 
Mue  commandlDg  them  to  dellTer  to  tbe  preeent 
mayor  the  maoa,  ooaunoa  teal,  books,  and  reoorda 
nURA. 


be  baa  not  anrreDdered  to  aald  John  F.  Oelger 
tbe  office  In  tbe  conrt-bouse  of  Doral  conotj, 
Florida,  set  apart  for  tbe  use  o(  tbe  tax  col- 
lector, and  he  baa  not  delivered  to  tbe  said  John 
F.  Qeiger  tbe  ftssessment  rolls,  books,  recordi; 
papers,  aod  fllee  beloufriog  or  appertaining  to 
the  aald  offlce  ot  lax  collector  of  Dural  cotiuty, 
whlcb  were  in  bis  posaesdon,  or  any  ot  tbem, 

of  tbe  oOoe  pertalDtns  to  mayor  of  tbe  borongb, 
bDt,  It  appesrlngthBtttaepresldlDgoSoer,  who,  by 
the  OnnatRutlon  of  the  borongb.  owned  an  Inte- 
gral part  ot  an  eleottve  aiaembly.  departed  fitxn  It 
after  the  meeting  had  been  r^olaily  fonaed  and 
tbe  eleouon  entered  upon,  bot  before  It  waa  ooii^ 
pleted:  ttaeeieotlonoiade after  bisdeparturebctav 
void,  the  oourt  lefused  the  writ. 

Tn  KlQc  T.  Bound.  1  Ad.  *  BL  U»  OnS),  the  man- 
dam  UB  stated  that  tbe  defendant  was  surreyorof 
tbe  highways  for  an  axplred  term,  and  that  divan 
booka  of  aooounls  rdatlns  to  the  highwayi  ww« 
In  his  possession  and  ougtit  to  be  ddlrered  to  tfa* 
oDurchwardena.  and  tbat  be  had  been  requested, 
but  bad  refused,  to  deUvar  them.  Tbe  defendant 
returned  that  he  bsd  not  oa  tbe  day  of  tbe  test  of 
tbe  writ,  nor  siDoe.  nor  now,  nor  whan  he  was  t«- 
qolred  on  behalf  or  tbe  ebntebwaideoa,  any  books 
In  his  pcesesetoD,  not  stating  whether  he  bad  de- 
Uvered  those  In  bis  posseesloa  between  tbe  times  ot 
tbe  regueet  or  teat  of  the  writ,  nor  what  he  bad 
donewltb  (hem.  Tbeoonrt  held  hta  ratmn  was 
good  but  denied  bim  ooatK 

In  Queen  V.  HopUns,  1 Q.  B.  la  (ISIU,  a  mandamna 
liBued  oommandtot  a  patty  who  was  alleged  to 
bavetbeciutodyof  oertaln  books  and  papers  and 
proocrdlnga  relatlnf  to  a  ooon  ot  lequests  uaOar  a 
local  act  (4T  Geo.  m,,  1 1.  obap.  U,  or  to  Om  eOee 
of  the  olerk  thereof,  to  dcHver  thein  np  to  a  paitr 
who  elalmed  to  hold  them  as  barlDg  been  eleoted 
olerk  ot  tbe  oourb  It  waabeldUiatthanMndamna 
was  bad  as  not  abowlng  that  the  detainer  was  other 
than  a  pHrate  Individual,  even  tbooita  tbe  dtfend- 
ant  In  bla  return  alleged  that  he  and  not  the  prose 
outur  waa  duly  eleoted  olerk,  and  that  aa  aniA 
olerk,  be  waa  entitled  to  hold  the  booka,  tbIbIdk  on 
tbe  taoeof  tbe  returns  a  qnestlooupMi  the  eon- 
Btruotlon  of  the  local  act.  aud  of  the  statoteS*! 
Wiu.lT„  chap,  m,  the  oourt  stating  that  It  on  tbe 
taoe  ot  a  mandamus  then  was  nogiound  for  the 


theparish.   Ibe  &tots  showed  that  a 
pita],  which  wee  partly  a  chamableli 

tbe  parish,  tbe  ohnrob  ot  wbliA  waa  v 

and  aubaeqaently  psrtona  were  tiidn 

nastenhlpot the hoepMal  with  tbetseioiy  ot  thn 
I«rlsh,bnt  si 


under  tbe  deOTeeottheeonrcof  chanoery  to  Uia 
offloe  of  receiver  ot  hospital  eharlUM,  Ibeappointea 
took  poesesslon  of  the  Joint  registen^whleb  were 
formerly  kept  in  the  ohnrob  connected  wttb  tbe 
boepltal  but  were  then  ont  ot  the  parish.  Upon 
application  by  the  cbundiwanleos  ot  the  perlab 

' oompel  the  delivery  of  tbe  racis- 

tdd  tbaS 

D  of  tta 


ivCoogle 


Statx,  n  rel.  Lamam,  t.  Johnbok. 


m» 


the  duly 

qoalified,  elected,  commissioned,  and  actinK 
tu  colleclor  of  Duval  couDty,  Florida,  electea 
to  nfd  office  at  Ifae  ceueral  elecMoQ  beld  nnder 
tbe  laws  of  Florida  in  and  for  Duval  counly  in 
October,  1893.  dol;  qualified,  commlBaioncd, 
and  inducted  Into  office  tor  tbe  term  of  two 
jears  from  tbe  IstTuesda;  after  tbe  let  Mot>- 
daj  Id  JaDua^,  1893,  aud  tintil  hia  auccesaor 
la  duly  qualified,  nnd  be  now  bolda  tbe  said 
office  In  the  n.urt-houBe,  books  and  papera, 
together  with  the  right  end  title  to  iheofllceof 
tax  collector  of  Dnval  couDty.  2.  That  the 
said  pretended  election  claimed  to  bave  been 
had  and  held  on  the  2d  day  of  October,  18fi4, 
wie  not  &  fact  an  electioo  of  said  Qeiger  by  a 
plurality  of  the  votes  of  the  qualified  electoia 
of  Duval  county. 

Tbe  remainder  of  the  return  set  out  at  con- 
■Iderable  lenzth  and  detail  tbe  reaaona  u|)0ti 
which  the  deiendanl  predicated  tbe  allegation 
that  tbe  election  held  on  tbe  2d  day  of  Octo- 
ber, ISH,  was  not  in  fact  an  election  of  said 
Geifcr,  These  conaiated  Id  various  charges  of 
frand  and  congplracj  on  the  part  of  tbe  county 
commissioDers  and  election  ofBcera  to  prevent 
a  fair,  honest,  and  legal  election,  and  to 
falsely,  fraudulently,  and  Illegally  procure  the 
connUng  to  of  said  Jobn  F.  Geiger  to  tbe  said 
office  of  tax  collector,  and  that  such  conspiracy 
prevented  the  election  of  a  tax  collector  1:^  a 
IF^unlity  of  the  votes  by  ballot  by  tbe  qualified 
electors  of  Duval  coaoty.  Yarious  other  alle- 
gaiioDsio  regard  to  tbe  fraudulent  conduct  of 
the  election  are  also  made.  In  view  of  our 
conclnaion  that  the  validity  of  tbe  election,  or 
ibe  title  of  tbe  defendant,  cannot  be  deler- 
mioed  in  Ibis  proceeding,  it  is  not  necessary  to 
further  alate  the  allegations  of  Ibe  return. 

Tbe  relator  demurred  to  this  return  upon 
the  grounds  (1)  that  It  was  not  reapoosive  to 
tbe  writ;  (2)  that  the  facts  tbereln  set  up  ate 
irrelevant  and  immaterial  in  this  proceeding: 
and  (8}  that  It  attempts  lo  bring  Into  tsaue  and 
to  try  in  Ibis  cause  tbe  title  lo  ihe  office  of  tax 
oillectorof  Duval  county,  which  is  not  per- 
missible in  a  proceediogof  Ibis  character.  The 
cause  came  on  for  bearing  upon  both  of  the 
pending  matletsi  the  motion  lo  quash  the  al- 
lenitive  writ,  and  tbe  demurrer  to  the  de- 
fendant's return,  being  submitted  toKetber. 

Tbe  flrst  three  grounds  of  tbe  motion  to 
qnash  tbe  altenatlve  writ  may  be  cocsidered 
together.  Tho  glit  of  all  of  them  is,  that  it 
does  not  aofflcicntly  appear  from  tbe  writ  that 
the  term  of  office  of  tbe  defendant  has  expired. 
It  is  true  that  tbe  writ  does  not  allege  in  ape- 
dfle  words  that  tho  t«rm  of  the  defendant  baa 
ex[dred,  bm  wetbiukitdDea  sufficiently  state 
facts  fully  equivalent  to  an  allegation  of  the 
expiration  of  tbe  term  of  tbe  defendant  It 
would  bave  perhaps  been  more  exact  and 
definite  to  u«e  tbe  specific  words,  but  tUelr  use 
li  iH>t  ibeolutely  eaKntlal,  and  words  fully 
«quivaleatand  from  which  tbe  expiration  of 
Ihe  term  (otlows  as  a  necessary  consequence 
are  soffldent., 

Eisminlng'  the  writ  we  kam  that  a  general 
^loD  nnder  (he  Uws  of  tbUatate  was  held 
n  tbe  cooDh-  of  DuvaL  on  tbe  2d  day  of  Octo- 
ber, A.  D.  16H,  tM  Utat  John  F.  Oelger  was 
a  candidate  for  the  <Moe  of  Uz  coUectoi  ot 
nL.B.A. 


said  county  and  was  voted  for  Maatd  election 
for  said  office;  that  the  retumsorMld  election 
were  duly  canvassed  by  the  proper  canvaaaliig 
board  of  said  counly,  and  be  was  shown  by 
Bucb  canvass  to  bave  received  tbe  highest 
number  of  voles  cast  for  any  person  for  said 
office,  and  was  declared  elected  to  the  same; 
that  Ibe  supervisor  ot  registration  gave  him  a 
certitlcate  of  bis  election,  certifying  that  ac- 
cording to  said  returns  and  canvass  the  said 
Qeiger  was,  at  said  election,  elected  tax  col- 
lector of  said  county  for  the  term  prescribed 
by  law.  and  beginning  on  the  1st  Tuesday  after 
the  1st  Man dayln  January,  ^  d.  1805;  that  said 
Oelger  had  duly  given  bis  bond  and  qualified 
for  said  office  m  all  other  respects,  and  ibat 
the  Koveraor  of  the  state  under  his  band  and 
the  great  seal  of  the  state  did  commission  bim 
lo  be  such  tax  collector,  according  to  tbe  Con- 
stitution and  laws  of  this  state,  for  the  term  of 
two  years  from  the  1st  Tuesday  after  the  1st 
Monday  in  January,  a.  D.  1BB6,  and  until  bia 
auccessoi  Isqualified;  to  have,  hold,  and  ex- 
erdse  said  office,  etc.;  that  the  Incumbeut  of 
said  office  prior  lo  the  term  for  which  said 
Qeiger  was  t^mmissioned  as  aforesaid  was 
James  K  Johnson,  tbe  defendant.  We  tbink 
these  allegations  In  connection  with  the  provi- 
sions of  our  CoDstltuiioQ  and  statutes,  as  to  the 
election  and  length  of  term  of  tax  collectors, 
makea  sufficient  prlmafacle  showing  for  the 
purposes  of  this  case  that  the  term  of  the  de- 
fendant has  expired.  It  being  bornein  mind,  m 
will  be  further  stated  in  this  opinion,  tbat  this 
is  not  an  action  in  which  the  ultimate  and  ac- 
tual and  legal  title  lo  tbe  office  can  be  deter- 
mined. The  objection,  however,  is  made  tbat 
tbe  election  of  Qeiger  i«  not  alleged  in  the  al- 
tercative  writ  as  an  actual  fact,  or  that  be 
actually  received  a  majority  of  the  qualified 
votes  cast  at  the  said  election  for  said  office, 
but  tbat  his  title  to  the  office  Is  based  wholly 
upon  the  fact  of  hIa  being  a  candidate,  tbe  de- 
termination of  tbe  county  canvassing  board, 
tbe  certificate  of  the  supervisor  of  registration, 
and  the  governor's  commission.  The  point 
contended  for  Is  tbat  the  provision  of  the  Con- 
sUtuticnof  1885  (art.  16,  g  14)  providing  that 
county  officers  "shall  continue  in  office  after 
tbe  expiration  of  their  official  terms  until  tbeit 
aucceaeora  are  dulv  qualified,"  construed  to- 
gether with  sectlon'6  of  article  3  of  tbe  earns 
ConatitutloD.  providing  tbat  "the  legislatim 
^ball  provide  (or  tbe  election  by  the  quallfled 
electors  In  each  county"  of  concty  offlcen. 
i;ives  to  sncb  officers  so  elected  whose  official 
terms  have  expired  a  f  urtber  tenure  of  office 
until  their  successors  arc  elected  as  a  matter  of 
fact  bv  thequalified  electors  of  tbe  county  and 
bave  ^uly  qualified.  It  is  claimed  by  the  de- 
fendant that  the  writ  substituted  an  allegation 
ot  tbe  declaration  of  tbe  results  of  an  election 
as  ascertained  by  a  canvassing  board  and  cer- 
tiflcaUon  and  comratsaion,  for  the  necessary  al- 
legation of  an  actual  election.  Thus  It  Is  cos- 
tended  that  It  does  notappear  that  the  term  of 
office  of  tbe  defendant  has  expired  because  by 
the  Imperative  mandate  of  the  Constitution  he 
ConUnueatO  hold  until  an  election  In  fact  of 
his  successor.  We  presume  there  can  be  no 
doDbt  that  tbe  Consljtutlon  where  it  speaks  of 
an  election  means  an  election  in  fact.  Bectlou 
2  of  attlcle  6  of  tbe  wiae  Constitution  gives 
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to  election  mutt  not  be  left  to  oncertaintr,  to 
iudlTldiuit  opintoD,  lo  heanay,  or  to  rumor, 
bat  must  be  Bcttled  by  Uioae  amoinied  by  the 
Uw  for  lliat  poipoee.  When  the  leanlt  of  an 
election  beld  under  the  provtatona  of  law  baa 
been  aacertainrd  and  declared  by  tbe  proper 
caBTaialoK  board,  their  official  annonncemeut 
la  of  blniflog  force  and  efficacy  ai  to  the  fact 
of  an  actual  election,  until  reveraed  or  *et  aalde 
bf  a  court  of  competent  Juriadlctbo.  War- 
IMT  Y.  MytTt,  A  Or.  73;  SlaU.  Atty.  Qen.  v. 
Johtuon.  80  Fla.  438.  text  4»3,  18  L.  R. 
A.  410.  So  in  thiB  proceeding,  nbatever 
may  be  aald  of  other  proceeding*  where  tbe 
acinal  acd  nitlmale  title  to  tbe  office  la  In- 
Tolved,  the  allefiallona  of  Ihe  allernatlTe  writ 
hereinbefore  stated  are  loffident  prima  fade 
allegation!  of  an  election  In  fact.  A  aimilBr 
qneBtlOQ  waa  presented  In  the  case  of  Kat«, 
ifeeiUng,  v.  Jaynet,  10  neb.  lei,  which  was  an 
application  for  a  maDdamus  to  turu  over  tbe 
iMokt  and  papers  of  a  public  office.  There, 
npon  a  cODteullon  that  the  relator  was  not 
duly  elected,  Uie  court  said:  "The  relator's 
cause  of  action  codbIsU  solely  In  his  haTlQE 
beeo  canvassed  In,  declsred  elected,  awarded 
a  certlOcsle  of  election,  taken  tbe  oatb,  and 
given  tbe  bond  required  by  law.  and  the  re- 
spondent having  refused  or  failed  to  deliver 
np  10  blm  Ihe  books,  papers,  and  furniture  of 
the  office  od  demand.  It  was  quite  unnecca- 
saty  tor  him  to  have  alleged  any  other  facis 
than  these  in  bis  relation,  nor  would  tbe  denial 
and  disprovlngofaoyother  facts  by  tberespond- 
ent  defeat  the  action.  It  is  stated  aa  tbe  law, 
Id  a  standard  work  on  this  branch  of  tbe  law, 
as  follows:  'Upon  the  application  for  msodam- 
ns  tbe  court  will  not  go  behind  the  certifi- 
cate of  election  snd  try  the  relator's  actual 
title.  It  is  therefore  wholly  imniaterial 
whether  the  relator  was  eligible  to  the  office  la 

aaestion,  or  wbeiber  be  was  duly  elected 
lereio,  since  to  ity  such  Issues  would  be  lo 
delermtne  the  title  upon  proceedings  in  man- 
damus, whlcb  the  courts  will  never  do*  (High, 
£xtr.  Legal  Rem.  pp.  74,  70);  and  this  1*  tbe 
law  of  the  conns  t^nerally." 

What  has  been  said  In  refereDce  to  the  first 
three  grounds  and  the  authorities  cited  applies 
to  tbe  4lh  and  Glh  grounds,  the  4th  ground 
being  that  tbe  writ  contained  no  allegation  of 
Qeiger's actual  elecljooi  and  the  Stb  beinc  that 
the  writ  coDlained  no  allegalioD  that  Qetger 
was  In  fact  eligible  to  sold  office.  That  tbe 
eliglbilUy  of  the  relator  will  not  be  determined 
in  a  proceeding  by  mandamus,  see  8tate,Ather- 
ton,  T.  Shennood.  16  Minn.  221,  2  Am.  Rep. 
lis,  died  with  approval  In  £to(«,.^fy.  Gen.,  y. 
Johnion,  mpra.  See  also  BtaU,  ^iAtt,  t. 
Bo(trd  of  State  Cantnitien,  17  Fla.  29.  leit  83. 
The  0th  ground  was,  that  the  writ  does  not 
set  up  any  facia  upon  which,  because  of  the 
refusal  of  the  defendant  to  aorrender  said  of- 
fice, or  the  Liooks  and  papers  pertaining  thereto, 
embarrsBsment,  hindrance,  or  delay  In  col- 
lecllog  tbe  atate  and  county  taxes  in  said  coun- 
ty may  be  predicated.  Conceding,  but  not  de- 
>1  L.  R.  A. 


ddlng.  that  ft  la  neceesai>  Aat  the  alternative 
writ  should  make  socb  a  showing,  we  think  It 
it  sofBciently  made  in  Ihe  wrlL  Thewritoob- 
lalnaapeoial  all^attona  to  that  effect.  Even  It 
there  were  DO  spedal  allegations,  we  do  not  see 
how  embarrasnnent,  hudrance,  and  delay 
could  hi!  lo  result  from  tbe  general  effect  of  ttM 
all^atlons  of  tbe  writ— that  tbe  offices,  booka, 
and  pepera  of  the  tai  collector's  office  are  fa 
tbe  hands  of  one  man,  wbo  refnaea  to  surren- 


be  the  rightful  tax  collector,  tbe  taxpayer 
will  be  doubtful  as  to  whom  he  should  payni* 
taxes,  and  would  probably  beeitate  ontu  co- 
erced bv  proceedings  to  self  his  property  before 
he  would  pay  to  eiiDer. 

We  next  consider  the  return.  Two  [vinci- 
pal  points  of  conteutiun  are  argnod  in  connec- 
ilon  with  tbe  return,  (1)  that  the  defendant  ia 
fo  office  claiming  to  hold  over  until  his  snc- 
cessor  is  elected  as  a  matter  of  fact  and  dulj 

Sialifled,  ^  s.  is  an  officer  A  faiAo:  and  W 
at  the  said  pretended  elecilon  claimed  to 
have  been  bad  and  beld  on  tbe  2d  day  of  Oc- 
tober, 1804.  was  not  in  fact  an  electiou  of  said 
Uelger  by  a  plurality  of  ibe  votes  of  the  quali- 
fied electors  of  Duval  county.  Reveraing  tbe 
order  In  which  tbe  rcspeclive  conteniiousare 

f  resented,  we  will  consider  tbe  last  one  flrsL 
t  has  already  been  said  In  this  slate,  borrow- 
ing the  language  of  a  dedMon  from  a  sister 
state,  that  "a prima  fade  title  to  a  public 
office  confers  a  right  to  exercise  lis  funeiions, 
and  a  right  to  the  possession  of  the  insignia 
and  property  thereof.  On  this  prima  fade 
tiUe  Ilie  court  will  compel  a  delivery  of  tbe  in- 
signia and  properly,  Ibat  the  functions  aod 
duties  of  the  office  may  be  exercised.  .  .  . 
The  commission  of  the  governor,  wlietber 
granted  on  the  certificate  of  election,  or  a  oer- 
tiflcateof  vacancv,  ia  the  highest  and  best  evt- 
denceof  wbo  is  the  officer,  until  on  a  quo  war- 
ranto, or  a  proceeding  in  tbe  nature  of  quo 
WHrranto,  it  is  nnnulled  by  a  Judldal  determi- 
nation. It  ia  this  commission  which  imparts 
to  the  courts  judidal  notice  and  which  in< 
forms  the  community  who  are  clothed  wltli 
official  authority  and  bound  to  official  duty. 
In  a  proceeding,  whether  by  mandamus  or  un- 
der the  statute,  to  compel  the  transfer  of  prop- 
erty attached  to  a  public  office,  this  commis- 
sion is  a  clear  prima  fade  title  to  tbe  office,  on 
which  tbe  courts  will  proceed  wttbout  indulg- 
ing an;  inquiries  behind  il,  when  it  is  founded 
on  a  certificate  of  election  or  a  certificata 
disctosing  vacancy  made  by  proper  authorltj. 
loquiries  bebiod  it  would  generate  a  contro 
verayas  to  title  to  tbe  office,  which,  as  we  have 
already  said,  cannot  be  entertained  either  on  an 
application  for  a  mandamus  or  in  the  atattitory 
proceeding.  Tbe  court  must  rest  on  the  prima 
facie  lille,  and  award  the  keeping  of  tbe  prop- 
erty of  the  office  to  this  title,  for  the  time  be- 


in  view  of  the  great  public  Importance  of 
this  case,  we  have  reviewed  tbe  oectsiona  of 
many  other  slates  of  this  union  upon  tbe  Ban>> 
subject    While  there  may  bave  bean  some 
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difflcuUy  in  the  appUcatloa  nf  the  rule  the 
priDCipleaannuuDced  In  tbe extract  ftom  Stale, 
Att^.  Oaa.,*.Ji)An«M,nipra,aliDastuDlTeraa1I; 

We  will  now  recur  to  the  flni  conteotlon 
nnde  under  the  defendant's  retarn,  that  the 
writ  dor*  not  lie  against  blm  because  of  his 
claim  that  his  BuccesBor  haa  aot  been  actually 
elected  and  duly  qualifled,  beta  entitled  (o  bold 
orer  until  aucb  election  and  qiisl  ill  cation,  and 
that  hla  right  to  continue  in  office  can  oolf  ' 


Ibia  point  waa  pracUcallf  tnroWed  in  the  case 
of  State,  Atlf.Gen-,  t.  Johnton,  nipra.  In  tbat 
case  the  6th  ground  of  tbe  motion  to  quaab  the 
alternative  writ  of  mandsnius  was  as  follows: 
"That  the  relief  prayed  In  and  by  said  writ  of 
mandamus  can  be  legally  had  only  upon  quo 
warranto,  or  npon  an  buormation  in  tbe  na- 
tore  of  quo  warranto,  whereby  tba  claim  of  E. 
W.  Gilteo,  created  by  tbe  commlaalon  Ibetdn 
aet  up,  to  be  tax  collector  of  DotbI  county. 
Florida,  can  be  determined  aa  against  the  A 
facto  Incumbent  'clothed  with  the  oatenalble 
attributes  and  semblance  of  office.' "  Other 
aimllarjnuiinds  were  Included  in  the  same  mo- 
tioD.  TIm  decision  of  the  court  tbat  It  could 
not  Inquire  behind  tbe  govetnor'B  commlanion 
<wbeTeil  appeared  that  he  acted  wllhio  bis  con- 
■rltutlonal  authority),  which  was  a  prima  fade 
title  to  ibeoIBoetn  favor  of  tbe  person  holding 
It,  leems  a  practical  dIspoEltion  of  the  defense 
that  a  mandamus  to  surreuder  the  property  of 
die  office  cannot  issue  against  one  claiming;  to 
be  a  da  faelo  officer  In 'possession.  Yet  as  the 
predse  point  waa  not  eipreaiiy  determined  by 
tbe  court,  wa  have  veiy  carefully  examined 
tbe  queedoD  in  tbe  lijcbt  of  auCborlty  derived 
from  a  great  number  of  declsloDB.  There  can 
be  DO  doubt  tbat  Bome  leil-books  state  n  doc- 
trine ibat  seems  to  give  some  aupport  to  tbe 
contention  of  tbe  dcfendaoL  Thus,  in  a  re- 
oent  work  i3  Spelling.  Eitraordlnary  Relief, 
§I673)weflorl  tbe  following:  ■'  ,  .  .  The 
cases  in  which  Ihe  writ  of  mandamus  Ilea,  in 
admitting  or  restoring  to  office,  are  where  the 
return  to  tbe  writ  will  Involve  merely. a  ques- 
tion of  law,  BO  tbat,  admitting  tbe  feels  to  be 
true,  a  peremptory  maodnmus  ought  to  be 
awarded.  Tbe  true  principle  undenying  tbe 
jurisdiclloti  In  maDdamus  in  these  cases  la  that 
the  proceeding  can  confer  no  title  not  already 
ezialing.  tboujh  it  may  effect  the  consumma- 
tion of  tbe  relator's  title  if  be  have  anvi  but  It 
creates  no  new  title.  ...  In  all  cbkb 
where  tbe  validity  of  tn  election  or  appoint- 
ment ia  tbe  main  point  In  iJii>puie,  mandnmua 
will  not  be  granted  until  the  cnntroversv  has 
been  tried  at  law  and  an  adjudicatlop  bad  in 
favor  of  relator.  In  other  words  tbe  writ  wilt 
not  lie  to  iry  the  title,  but  will  only  lasue  after 
k  Judgment  of  wisler  shall  have  been  rendered 
aesinst  the  incumbent."  To  same  effect  is 
MerrOI,  Mandamus,  %  143;  also  StaU.  Jonu. 
V.  Oattt,  86  Wis.  6S4.  We  have  carefully  ex. 
■mined  the  casra  cited  in  tbe  text  to  support 
the  proposition  Uld  down.  None  of  Ibem 
were  cases  like  the  present,  but  in  all  of  tbem 
the  writ  wna  invoked  by  tbe  party  out  of  pos- 
session, but  who  claimed  to  be  elected,  wbile 
ibe  incumbent  bad  the  commlssioa  and  all  Ihe 
munimeDiaoftliletotbeoffice.  Ithi  only  sects 
-51  I*  R.  A. 


taiy  to  give  a  few  Uluatratluns  from  the  many 
casea  died  in  sncb  teit-books  upon  the  aub- 
Ject,  because'there  is  a  great  similarity  In  all  of 
■hem.  In  the  case  of  &tait.  Mead,  v.  i>u)in, 
Minor  (Ala.)  40,  13  Am.  Dec  86,  we  quols 
only  tbe  beadnole,  wblcb  shows  suffldently 
tbe  facta  In  the  case.  Tlie  headnote  reads  as 
follows:  "Mandamus  will  not  lie.  on  behalf  of 
one  claiming  the  6ffice  of  judge  of  a  county 
court,  dlreotlngaoother  who  holds  the  commia- 
slon  and  la  in  the  ezerdae  of  Its  dnlies."  In 
the  later  esse  of  Thompah  t.  StM,  S3  Ala. 
49t  It  Is  emphatically  settled  that  mandamus 
will  lie  when  the  condittona  are  reverted,  and 
the  relator  boldB  tbe  bUKTb  commisiion,  tn- 
aiead  of  tbe  IncumbCDt.  Id  tbe  ease  of  Ans- 
ner  t.  Stale.  PitU.  1  Oa.  478,  tbe  locum  bent 
beld  the  commiarioD,  while  the  relator  claimed 
to  be  elected,  hut  had  no  commitilon.  Tba 
court  says  (text.  479),  dtlug  a  number  of  cases; 
"Waa  the  procei;d[ng  by  mandamus  tbe  proper 
remedy  to  vacate  the  commlBsion  of  Bonner, 
who  was  elected  by  tbeitew  jnstl<;es,  and  com- 
mlsrioned  by  tbe  goveraorr  From  tbe  record 
in  this  case,  it  appears  tbat  the  respondent,  ' 
Bonner,  waa  tbe  acting  clerk  of  tbe  court  of 
ordinary  of  tbe  county  of  Jones,  Duder  a  com- 
mission from  the  frovemor  of  this  slate.    He 


dulies  thereof  under  a  prima  fade  title;  be 
was  the  officer,  de  faeto,  and  one  of  Ihe  ob- 
jects of  tbe  mandamus  was  to  inquire  Into  tbe 
validity  of  the  respondent's  title  to  Ibe  office, 
and  to  vacate  tbe  same.  In  our  judiiment.  the 
relator  had  aoolber  apedfic,  and  m'uch  mnie 
appropriate,  remedy, — totry  the  vHlidily  ofthe 
respondent's  title  to  tbe  office  which  be  waa 
exercislog.  by  an  information  In  Ihe  nature  of 
a  quo  warranto. "  The  court  then  quotes  ex- 
Iracta  showing  that  the  same  principle  has  been 
held  in  the  following  cases:  Sing  v.  Gaie/iti- 
ter,2T.  R.  2S9:  StaU  v.  DeUeM^ini,  1  Me 
Cord,  h.  48:  Stale,  Mead,  v.  Dunn,  tupra;  Peo- 
ple V.  Nea  Fork,  8  Johns.  Css.  79. 

By  protraeiing  the  length  of  this  opinion 
many  more  similar  cases  could  be  added.  On 
tbe  other  hand,  the  law  is  well  settled  that 
where  tbe  relator  has  Ibe  certificate  of  election 
and  the  commission,  be  Is  prima  fade  tbe  of- 
flcerds.^*,  and  entitled  to  tbe  property  ofthe 
office,  and  that  a  mandamus  to  put  bim  into 
possenion  of  the  aame  cannot  be  defeated  bj 
any  claim  of  tbe  incumbent  tbat  tbe  election 
was  illegal  and  that  relator's  title  is  not  valid, 
and  that  be,  tbe  incumbent,  is  entitled  to  hold 
as  an  officer  (Z«/n«t»  until  a  proper  election  and 

auallQcation  of  hla  auccessor.  Merrill,  Man- 
amus,  g^  154  et  »eq.  In  tbe  present  proceed- 
ing we  cannot  determine  tbe  ultimate  title  to 
tbe  office,  but  only  tbe  present  apparent  riftht. 
Prima  facie  the  successor  of  tbe  defeiytant  has 
been  duty  elected  and  has  qualiOed,  and  as 
such  is  entitled  to  tbe  possession  of  tbe  office 
and  lis  books  and  records  until,  in  aproper  pro- 
ceeding  for  tbat  purpoae.  bis  title  has  be«i 
found  Jefeciive  orlnvnlld.  Stale.  Atherinn.  ▼, 
Sherwood,  10  Minn.  221,  3  Am.  Rep.  116;  Cro- 
aell  V.  Lambert,  10  Minn.  860;  Slone  v.  Small, 
54  Tt.  408;  Bvffman  t.  MilU.  89  Kan.  571; 
Pe^,  Cummirgt,  v.  Head,  2B  III.  S3S. 

We  see  no  foundation  tn  reason  for  the  claim 
of  Ibe  defeDdaal  that  tbe  writ  does  not  Us 
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/lobida  Sopbbhe  ComtT. 


unltwt  Urn  becanw  he  (■  bb  ofBcer  dt  faeto. 
We  do  not  tbiob  he  can  tftke  an  advuitnge  of 
B  tenure  of  office  which  U  prima  fMde  WTon:r 
fnl,  ■□[]  BUnd  upon  the  hue  fact  of  such  ten- 
ure when  be  ie  called  upon  to  surrender  the 
properly  of  the  office  to  the  officer  dtjun. 


Tlu  motion  to  gvath  the  aiternativt  terUit 
nUd.  Thtdtmurrerlo  VieTetvm  ittuttained. 
JuiieTMra  rendered  for  the  relator  upon  de- 
murrer, andaperemptoiywrilo/nuiTidamiuit 
ataarded,  returnable  on  Tuesdav,  the  6lh  dif 
of  Hucb,  A.  D.  18B3. 


ALABAMA.  SUPREME  COURT. 


.,( 


1.  The  bitoxlc»tlaD  »i>d  mtabehATlor  of 
a  paMtiiigar  whltA  will  aothorlae  hla 

expnlalaii  from  a  train  will  not  Jueiitr  hte  ei- 
putelon  wltaout  eierclBlng  due  col's  fori]  la  aalet^ 
having' referenoe  totlmn.  place,  and  lurtound- 

S.  Th«  ejection  fkwm  » train  at  nly tat  of 
m  paaaenger  known  to  be  dmnk  sad 

lTi«8puitBlb!e,  ataplBoe  rromwblch  be  can  escape 
only  b;  loUovlnti  the  rougbly  ballaaied  railroad 
track,  and  orosxlnii  cattle  KuardaoD  one  ildPund 
a  brtdifS  over  a  creek  on  the  other,  renden  tbe 
TBllroad  companr  liable  whao  lie  la  killed  by  ao- 
other  train  aoon  afler. 
8.  Ttae  extent  Of  tbe  Intoxication  of  a 
paasenger,  the  oonduotor'a  kDovledse  of  bbi 
oondltlon.  and  the  salet^  of  the  place  at  wblob 
he  waaejeotad,  arequeatioiufOT  the  Jary. 


APPEAL  bj  defendant  from  a  Judgment  of 
the  Circuit  Pourt  for  Cullman  County  in 
favor  of  plalnliS  In  an  action  brought  to  re- 
cover damages  for  alleged  negligent  KJlllog  by 
defendant  of  plaintiff's  Inlesiate.    Afflrmtd. 
Tbe  facte  are  slated  in  the  opinion. 
Mr.    Thomas  G.   Jonea  for   appellant. 
Meatn.     Cofer    *     Brown    and    L.   O. 
Diekey  for  appellee. 

HarataoBf  J. ,  delirered  the  opinion  of 
the  court: 

This  ia  the  third  appeal  In  this  case.  On 
the  former,— (93  Ala.  304,  and  16  So.  7fi) 
and  eapecially  in  the  latter, — tbe  law  as  ap- 
plicable to  the  facts  of  tbe  case  was  fully 
settled.  In  that  decision,  the  following 
propositions  were  announced :  (1)  That 
mere  drunkenness  which  does  not  take  away 
consciousness  and  the  power  to  consider  and 
nnderatand  the  danger  to  whicb  one  Is  ex- 
poaed,  nordeprfTes  him  of  physical  capacity 
to  take  can  of  himaelf  and  to  arold  danger, 
doea  not  relieve  him  from  the  responsibility 
of  eierelslnr  due  care  to  escape  the  danger, 
and  If  killed  In  consequence  of  such  neglect 
of  duty  on  hla  part,  there  can  be  no  recorerj' 
OB  aoconnt  of  the  injury.      (3)  That  a 


NocB.— As  to  ezpoaare  of  drunken  pawenger  t 
4>nger  br  ejection  from  oar,  sec  note  to  r 
v.OU0lluG.B.O0.|ir.G)lBI.B.  A.m. 
81  L.R.A 


In  this  case,  has  tbe  rigbt  to  eject  a  paasec- 
ger  from  a  cat,  but  it  requires  that  in  eier' 
cislng  this  right,  it  aball  not  be  done  at  a 
time  and  place,  and  under  such  coDdIti<His 
and  circumstances,  as  would  unnecessarily 
expose  tbe  person  ejected  to  great  peril  of 
life  or  bodily  harm,  whether  the  attendant 
danger  arose  from  natural  tnSrmltv  of  the 
person  or  was  self. Imposed.  (3)  That  If  a 
conductor  so  ejecting  a  party  from  bia  car 
did  not  know  or  was  not  Informed  of  The  in- 
firmity of  the  person  and  tbe  peril  niteinliiig 
his  ejection,  there  would  be.  no  liTilitlity 
urislng  from  Ibe  ezurclae  of  tbe  riglii.  (4) 
That  If  a  passenger  Oii  a  train  Is  Ititoxicaled 
to  a  degree  to  reader  him  unconscious  of  dan- 
ger,—unable  to  take  In  bis  position,  sur- 
roundings, and  perils,  and  his  duty  ic  avoid 
them, — or  he  does  not  poasess  the  power  of 
locomotion,  and  Is  put  ofl  the  train  by  a  con- 
ductoroD  account  of  hlsmlsconduct,  and  tbe 
place  where  be  Is  put  oS  and  left  la  danger- 
ous to  one  in  his  condition,  and  these  facta 
are  known  to  the  conductor,  be  would  be 
guilty  of  recklesa  and  wanton  negligence, 
rendering  the  company  in  wbose  employmont 
be  Is  liable  for  damages  resulting  from  his 
uegligence,  although  the  person  ejected  and 
injured  might  have  been  legally  ejected  in 
a  proper  manner  and  at  a  proper  place.  Tbit- 
ner  t.  LouittiUa  <£  X.  R.  Co.  60  Ala.  S!l ; 
/lAeaT.  Sew  York  A  N.  H.  R.  Oa.  27  Conn. 
393,  71  Am.  Dec.  78 :  Etmehaclair  t.  CUtt- 
land,  0.  *  C.  B.  Co.  BObloSt.  173,  68  Am. 
Dec.  246 :  LeniniUe.  G.  A  L.  R.  Co.  t.  Sul- 
livan.. 81  Ey.  624,  aO  Am.  Rep.  186  \  Johnmn 
V.  Chicago.  R.  I.  <ft  P.  R.  Co.  68  Iowa,  848; 
Kline  v.  Oenlral  P.  R.  Co.  87  Cal.  400,  M 
Am.  Dec  282;  8  Wood,  Railway  Law.  gS 
see,  864;SheBrm.  &  Redf.  Neg.  §  498;  3 
Am,  &  Eag,  Enc.  Law,  p.  748. 

Tbe  counsel  for  appellant  in  a  lengthy  and 
elaborate  review  of  the  main  question  at  Is- 
sue, — the  druotennesa  of  deceased  and  the 
eoosequencea  following,— Invites  a  recon- 
sideration of  some  of  our  conclusions  as  an- 
nounced on  the  last  appeal-  His  coalentlon 
Is  that,  to  make  the  defendant  liable,  de- 
ceased must  have  been  drunk  to  a  degree  to 
render  him  unconscious  of  atteodlog  perlla, 
at  tbe  time  and  place  be  was  ejecteti ;  that 
the  conductor  must  have  known  of  hla  oon- 
ditlon ;  that,  as  a  matter  of  law,  under  tbe 
evidence,  the  court  below  should  have  held 
that  deceased's  intoxication  was  self-im- 
posed, was  not  to  a  degree  to  reiuler  him  us- 
conscions ;  that  whatever  Its  degree  mav  haTS 
'  been,  the  conductor  waa  Ignorant  of  his  true 
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etndltlim  mod  uted.  Id  electing  him.  In  th« 
dlidUrge  of  a  rtgbt  and  dulj  ;  Uiat  there  wu 
DOthing  lathe  tline,plaee,  andclrcunulaiice* 
of  tbe  ejection  to  Uio*r  wautoa  oi  reckleu 
oeKllgence  on  bis  part,  ftnd  that  deceased 
wu  xuiltv  of  culpable  negligence,  which 
coDtribuied  prozimatelj  to  bis  own  deatb, 
for  whlcb  defendant  waa  not  linhlc.  But 
we  remain  latisfled  with  the  principle*  of 
law  a*  before  declared,  andflad  no  leaaon  ' 
departing  from  them.  It  ii  opposed  to 
tlLoiit;  and  reason  and  the  common  loatincta 
of  bnmanitf  to  allow,  because  a  passenger 
la  Intoxicated,  wheCLer  to  a  greater  or  less 
degree,  and  mUbehaTes  in  ^manner  autbor- 
iliig  tlM  conductor   to  expel  him  from  the 


tin  passenger, haTlng  reference  to  time,  place, 
and  BurroundlDgs.  If  eipelled  without  the 
eierclee  of  ench  reasoDable  care  for  hts  life 
and  limb,  and  be  is  Ininred  in  consequence, 
the  GompaDj  will  be  liable  notwithstanding 
the&ict.  If  the  passenger  bad  not  been  drunk, 
he  would  not  nsTe  misbehaved,  and  If  he 
had  not  misbehsved,  be  would  not  hare  been 
eipelled  and  injured.  The  right  to  make 
reparation  rests  upon  the  moral  obligation, 
resting  upon  twty  one,  »o  '"  "' 

own  rights  as  no*  *"  '"'"~  - 

well  expressed  f) _  .     _  _.. 

S.  Cb.  tttpra:  "A  remote  fault  In  one  partj 
does  not  of  course  dispense  wlUi  care  In  tbe 
ntber.  It  ms7  eren  make  It  more  neceasarj 
ud  important,  if  theiebf  ^  calamitous  in- 
Jtirj  can  be  avoided,  or  an  noavoldable 
nUmlty  essentiallj  mitigated.  Common 
justice  and  common  humanity,  to  say  noth- 
ingof  law,  demand  thlSi  and  It  is  no  answer 
for  the  neglect  of  it  to  say  that  tbe  complain- 
ant was  Qrst  in  tbe  wrong,  since  inattention 
and  accidents  are,  to  a  greater  orleM  extent, 
incidontsl  to  human  affaim.  Preventive 
remedies  mnat  tberefote  always  bo  propor- 
tioned to  the  case  In  Its  peculiar  circum- 
Btaacea. — to  Qte  immlnency  of  the  danger, 
the  evil  to  be  avoided,  and  the  means  at  hand 
for  a  ----- 

decided  tn  $ 

I  principles.  .  .  . 

;,  contrary  to  our  later  utterances  __ 
subject  (U  So.  70) ,  to  wbich  we  adhere, 
II  must  be  modlQed  conformably  to  what  we 
bere  bold  ;  and  If  declRions  may  be  found  to 
the  contrary  we  decline  to  follow  tbem. 
Tbe  evidence  clearly  shows,  that  the  deceased 
was  very  drunk  when  he  boarded  the  train 
ind  when  ejected  from  it.  It  admits  of  much 
doubt  If  he  had  any  Intelligent  understand 
Ing  or  comprehension  of  blfialtuation,  perils, 
and  duties,  whether  he  knew  where  he  was.  01 
whitber  he  wandered.  It  was  in  the  night- 
time, and  veiy  dark  and  rainy.  The  plac* 
"as  at  Speagler'B  Cut.  which  waa  a  reverse 
curve  In  the  road,  in  the  shape,  as  described 
b;  a  witness,  of  the  letter  8.  The  evidence 
■ends  to  show  that  deceased  waa  put  off  about 
midway  of  tbe  cnt,  and  on  tbe  eastern  side 
nt  It;  (hat  tbe  wall  was  higb  and  precipitous. 
and  on  the  western  side  It  was  rougb,  rocky, 
nnd  sloping  down  to  a  cieek,  wblch  wai 
swollen  from  the  recent  and  falling  rain ;  that 
ileccHsed's  only  escape  waa  dawn  or  up  the 
Bl  L  R.  A. 


track ;  and  at  the  point  where  be  waa  killed 
bis  only  escape  waa  to  walk  tbe  track ;  on 
tbe  south  end  of  the  cnt,  there  were  cattle 
guards,  and  on  the  north,  a  bridge  over  a 
creek,  about  80  feet  wide ;  and  over  the  one 

tbe  other  of  these,  whichever  way  tbe  de- 
ceased look,  he  waa  compelled  to  go,'  to  get 
out.  It  further  tended  to  show  that  the  track 
where  the  bodv  was  Fouod  was  ballasted  with 
limestone  and  sandstone  mixed,  and  waa 
rough ;  that  through  the  cut  there  was  spsce 
on  the  sides  of  the  track  wide  enongb  Tor  a 
person  to  walk,  and  that  deceased  lived  not 
very  far  distant,  and  was  well  acquainted 
with  the  cut.  It  must  be  admitted  that  it 
was  a  terrible  place  to  put  a  passenger  off. 
In  the  night-time,  whether  drunk  or  sober. 
To  tbe  deceased,  in  tbe  drunken  condition  he 
waa,  If  he  had  any  consciousness,  It  must 
have  appeared  a  very  bell.  The  conductor 
testified  that  the  deceased  acted  like  he  had 
been  drinking,  but  he  did  not  know  the  fact. 
He  refused,  Tn  a  very  nonwnalcal  way,  to 
pay  his  fare,  and  used  rude,  obscene  lan- 
guage to  the  conductor, — at  which  the  latter 
says  he  did  not  become  offended,— such,  at 
no  one  but  a  crazy  or  drunken  man  would 
employ.  Such  lanEuage  and  conduct  evl> 
dencea  a  want  of  rationality.  All  this  tends 
to  show  that  tbe  conductor  knew  deceased's 
condition ;  and  tbatbe  knew  when  and  where 
he  put  him  off,  and  tbe  horrara  and  perils 
of  the  sitnation,  caiuot  be  disputed.  The 
fact,  too,  that  deceased  was  run  orer  and 
killed  by  an  approaching  tiain  in  a  Tery  abort 
tim«  after  hla  ejection  from  the  train  tenda  to 
show  how  drunk  and  Irreaponslble  he  wm. 
Whether  the  place  waa  a  proper  one  at  whi^ 
to  eject  blm,  having  reasooaole  regud  to  ttw 
aafety  of  his  lite  and  limb;  how  drunk  he 
really  was ;  and  wliether  the  conductor  knew 
of  bi8C0ndition,—weheld  before,  wereques- 
tions  to  be  ascertained  by  the  Jury,  ai^  as 
to  the  correctneM  of  this  ruling,  there  can 
be  no  question. 

We  notice  only  these  errora  assigned,  which 
have  been  insisted  on  In  argument.  There 
was  no  error  in  allowing  plaintiff's  witness. 
Smith,  to  answer  the  questions  as  to  how  tbe 
track  was  ballasted  at  the  point  where  de- 
ceased waa  killed,  and  its  character  as  to 
roughness;  and  if  the  field,  near  by,  was 
overflowed  with  water,  and  bow  deep,  the 
morning  after  the  accident.  These  questions 
related  to  tbe  character  and  condition  of  the 
place  where  deceased  waa  killed.  The  staU 
of  tbe  weather,  aa  well  as  tbe  kind  of  night 
and  place  he  waa  put  oB,  were  faots  relevant 
and  proper  to  be  considered  by  the  jury,  in 
determining  tbe  question  of  the  negligence 
of  the  conductor  and  its  character.  Tbe  ap- 
pellant requested  eleven  written  charges, 
each  of  which  was  refused  hy-  the  court. 
Some  of  tbem.  It  may  be,  assert  correct,  ab- 
stract principles  of  law;  but,  as  applicable 
to  the  facts  of  this  case,  the  charges  are  either 
incorrect  in  principle,  are  abstruct,  orlgnore 
Important  facts  Inevldence,  or  are  calculated 
to  mislead  the  Jury,  and  were  properly  re- 
fused. Some  of  tbem  improperly  require 
the  oourt  to  pass  upon  the  facta  of  Uie  caae, 
and  to  withdraw  them  from  tbe  consideration 
of  the  Jury.    Tima  wtiat  we  hare  said,  the 


▼Ice  at  Mch,  without  taklnf  the  time  and 
Ulxtr  to  dlicun  ttiem  MpuMoly,  will  be  ap- 
paroDt 
4fflrmtd. 

RaheulDg  denied  PBbruuy  6,  ISK. 


W.  D.  8C0TT  tt  al.,  AppU, 
BTANDAitD  OIL  GOHFANT. 


(— 


1.  Tha  irorda"flr»ppoof  oU**  asDnotbe 
olalmedua  trademBTk  for  ao  [llumliiatltut of), 
BDoe  tbe  word!  are  (ksorlptlTe  □!  oil  wMob  la 
not  lnflaaimable.  altfaousb  tt  la  Dot  llUrallj  prool 
affslnat  Are. 

S.  Aiiiq]DnetloD»g«liist  ■  WTOBcftalor 
frandntent  imltmtlon  of  m  dlsttnetlTe 
labol  uaed  br  a  nuDUIaotDreF  or  trader  eao  be 
(tranted  altbonBb  tbe  label  b  not  a  trademark 
aod  ooDtalm  no  word,  elsii.  or  armbol  wbiob  eao 
be  |n«tecMd  Mtuob. 

APPEAL  bj  defcDdanta  from  a  Judjcment 
of  the  CitT  Court  of  Decatur  Id  favor  of 
complainant  In  a,  suit  broaght  to  enjoin  de- 
feDdanla  from  oalDg  certain  words  alleged  to 
be  thepropertj  of  complainant  In  connection 
with  flmminatlng  oils,  and  to  recover  damues 
for  tbefr  allied  wrongful  uie.    Bnenai. 

The  bill  alleged  that  complalDsnt  after  ex- 
perimenting and  developing  produced  from 


and  charring  the  wick  or  smoking  a  lamp 
cblmnev  leas  then  any  other  brand.  It  was 
called  DTe*proof  olL  Complslnant  built  up  a 
large  trade  in  it  Tbe  words  *1]re-proof  oil" 
were  original  with  It  and  were  Intended  to  In- 
dicate Its  origin.  There  was  no  other  article 
known  to  commerce  as  flre-proof  oQ,  and 
there  could  be  no  such  thing  as  fiie-proof  oil 
in  tbe  literal  acceptation  of  tbe  term.  The 
term  deceived  no  one  but  was  merely  arbitrary 
snd  fanciful  to  indicate  tbe  origin  and  onner- 
fbip  of  the  oil  so  manutsctnred.  Defendant 
Scott  bad  beoi  in  tbe  habit  of  buying  oil  in 
car-load  lots  and  selling  It  at  various  points  to 
consumers  nnder  Taiioua  names  Including  the 
name  flre-proof  oil,  all  brands  being  taken 
from  Ibe  same  tank.  BydolngsobeiDlerfeTed 
with  complainant's  establlab^  trade  and  in- 
jured the  repulatlon  of  Its  oil.  In  so  doing 
Scott  held  himself  out  as  tbe  r«preeenlatlve  of 
the  Boutbem  Oil  Oompany.  In  his  dealings 
he  bad  infringed  a  label  brand,  or  device 
which  complainant  claimed  to  own  but  wblcb 
It  aliened  that  be  bad  simulated  for  use  In  tbe 
saleofhisoll.  That  he  bad  even  bought  up 
old  barrels  wblcb  bad  contained  complamant's 
otl  and  filled  them  with  oU  from  bis,  defend- 
ani's,  for  resale.    By  so  doing  be  bad  realized 


No^— Fco-  proteotlon  of  labels  adalustltitrlnBe- 
nenveven  wbeo  tber  contain  no  ralld  trademark, 
aeealeo  Weeoerv.  BtajtoD  (Haia.)  8  L.  E.A.UI( 
Prtnoe  Utit.  Cto.  v.Pilttoa^  Vetalllo  paint  On.  (S-  T.) 
lTL.K.A.in, 
it]  L.R.  A. 


lugeprollla.  It  Is  further  averred  on  Infor- 
m^oo  and  belief  that  defendants,  the  South- 
em  011  Company  and  W.  D.  Scottr  an  one 
and  the  same,  Scott  operating  under  (be  name 
of  tbe  Boutbem  OU  Company,  and  that  both 
were  Insolvent  The  bill  prayed  an  injunction 
against  tbe  use  of  the  label,  (be  lue  of  buiels 
bearing  complainuit^s  name  ortrad^na^.  and 
the  use  of  tbe  words  "flre  proof  oU,"  and  prayed 
an  account  of  profits  and  a  penonal  decree 
against  defendsnta.  A  decree  vras  rendered 
granting  the  relief  prayed  and  defendants  ap- 

Mr.  John  BL  ChUtonii  for  appelbinta: 
Tbe  decree  prv  etmftma  against  the  Sootbem 


made  as  lis  president,  actually  occupied 
that  relation  to  tbe  corporation,  or  any  other 
relation  that  would  authorice  service  upon  him 
for  tbe  corporation. 

TaUadtga  In*.  Oo.  v.  MeOutUmah,  48  Ala. 
UT;  Monlgomerv  A  B.  B,  Oo.  y.  aarUeeU,  48 
Ala.  SOS;  Talladegu  Int.  Co.  v.  Woodward,  U 
Ala.  387;  Wttumpka  ACB-Go.  v.  OoU.  S  Ala. 

ess. 

It  could  not  be  sued  ai  a  partnership  In 
equity  by  Its  common  name. 

Opelika  v.  Daniei,  59  Ala.  311, 

A  decree  pra  etn{ftuo  to  support  a  flnal  de- 
cree must  stale  tbe  fscts  upon  wblcb  It  la 
founded,  and  must  declare  the  senlenoe  of  tbe 
court  upon  these  fscts. 

]  Brickell's  Dig,  p.  S98,  S  BU;  MeDmald  v. 
JfeifoAon.  6Q  Ala.  US;  OkOtm  v.  Jialxma 
Gold  L.  Int.  Co.  74  Ala.  S90. 

In  the  note  of  submleaion  for  final  decreev 
no  other  evidence  of  tbe  relation  of  Boott  to 
the  corporation  Is  noted,  except  tbe  sbeiifTs 
return  and  the  decree  pro  toi^ttto. 

Code.  p.  B34:  Rules  of  Ch.  Fr.  77,  78;  Stat 
▼.  Barker,  86  Ala.  474. 

Altbougb  the  defendants  did  not  appear, 
they  mav  atlll.on  appeal,  qneatlon  tbe  equity 
of  tbe  b{ll. 


1;  Browne,  Tradenuirka, 


McDonald  v.  MeMahon,  sunra. 

A  trademark  must,  either  by  Itself  or  by  ai 
Bociation,  point  distinctively  to  the  origin  c 
ownership  of  the  article  to  whicdi  It  la  applied 

Staekdierg  v.  Ponee,  28  Fed.  Sep.  480;  Do. 
avnre  <t  H.  Canal  Co,  v.  dark,  60  U.  S.  18 
Wall.  811,aOL.ed.6"-   "  -    -         - 

gg  148,  144. 

To  oonstitute  an  Infringement,  the  Imitation 
mnet  tie  so  close  that  by  the  form,  marks,  con- 
tents, words  or  their  special  arTangement,  or 
by  the  general  appearance  of  tbe  Infrin^ng 
device,  purchasers  exercising  {odinaiT  caution 
are  likelv  to  be  misled  Into  buying  the  article 
bearing  it,  for  tbe  genuine  one, 

McLean  v.  Fkming,  OS  U.  B.  S4S,  S4  L.  ed. 
828;  Pratt  Mfo.  Oo.  v.  Attral  Btf.  Oo.  87  Fed. 
Bep.  492;  Radam  v.  Mierobt  Dmtroger  Oo.  81 
Tex.  12S. 

Words  descriptive  of  the  quality  of  an  arti- 
cle cannot  be  made  the  subject  of  a  vaHd 
trademark.  Any  other  posiUon  would  lend  to 
build  up  monopoly  by  stifling  competition. 

Binghton  y.  Bolton  ["Dr.  JiAnmm't  TeUot 
OintrntnC'),  8  Dougl.  208;  Wo^  v.  Goulard 
("SeAitdam  BehnamiTi,  IHHow.  Pr.M;  Bvrlct 
V.  Cattin  ('■  Wolf/t  AroTnatie  SOMeOam 
Behnapp^'),  4S  CaL  «7, 18  Am.  Rep.  204;  Cor 


Uoon  T.  SrunuKO  On.  Oa. 
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Tntng  V.  Maane  ("A 
&    aS:    Qinter    ▼. 


«  ZGwM  An"),  7  Bonr.  SS>; 
I'-AmMm  (W*).  9  Jor.  M. 

T.    mmiqi    Tohaeeo    Co. 

{'•Btnifia  CM"),  13  FM.  Itep.  189:  P<tA  £WI 
T.  JVmmMC-J^  <«fiMO,  89  H.  T.  690;  XoT' 
Mtev.Xwfa  ("Aioi^jfaitO.  07  a&  Ml,  44 
An.  Bap.  7SS:  i%ilM  t.  Wright  {"Bxtraat 
4f  Nii^BUoming  OnW"),  SPbUa.  4Ui  A'n- 
ittfiM-  T.  VaUbi  ("OM  landon  DmI;  Oin"),  38 
How.  Pr.  300;  Litbigt  Sttmetof  Mtat  Co.  T. 
Banbvrti,  1TL.T.  N.  S.  306;  Tmmy.  BUImm 
{"De*ieeaitd  OedjM").  8  D&lv,  58;  Oatweli  t. 
Azv^  ("  AfT0  JyoMAonital  J«iMr  0^  OalUttm 
BariT),  58  N.  T.  ^,  IT  Am.  Rep.  388:  JM- 
owoftt  J  £r.  £i)iiaZ  <%.  T.  Olark  {"Lackawanna 
<b"r),  80  U.  8.  18  Wall.  811.  80  L.  ed.  681. 

Tbe  word*  "fire  proor  are  certftlnlr  deacrlp- 
dTe  of  qa&ltif.  If  tfaej  ue  ao  eztrangMit 
u  to  be  uairiMi,  ttali,  wo  far  from  entltHnf;  the 
compUfnaat  to  nelief.  "torniihes  u  additional 
naaon  wb;  he  should  be  deoted  the  uefal- 
uce  of  «  court  of  equlij." 

OinlerY.  Kinnew  Tobaeco  Co.  19  Fed.  Rep. 
nS;  Manhattan  Midieine  Co.  t.  Wood.  108  D. 
8.  318,  37  L.  ed.  706. 

There  ia  a  claw  of  words  or  terma  which  are 
called  "BnggestlTe"  of  qualltj,  and  which  are 

K.  beld  not  to  be  descripbre  of  qaallt;. 
t  tbti  clan  1*  limited  to  thoee  where 
tba  "deecrlptiTe  character  that  might  altach  to 
ft  wtod  it  so  Terf  remote  as  lo  be  out  secood- 
KTf,  10  that  tbe  word  will  be  uoderetood  b;  tbe 
pobUc,  not  u  a  deecriptlTe,  bat  ai  a  fandfal 
term;    it  mar  tbus  conatltDte  *  ralid  tradft- 


Jfone  T.  WorrOi,  1 


I.  Trado- 


[  Gaa.  p.  8;   O'.fiwHto  ▼.  Gtwtral  Otty 
Oo.    f'Anti-WaMoarf^.  ViVtd.  tteo. 


18B,  96  L.  ed.  375;  SnolU  t.  Taner,  6  Ala. 
743;  1  BrlckeU's  Dig.  p.  «W4,  gT960. 

An  InjoDciloD  s&oald  not  taane  notll  the 
right  has  bc«D  eatabllibed.at  law. 

Browne,  Tmdemarki,  3g462,  tl  mg..  aod 
fanii  there  cited. 

Aji  fDjaoctlonahonld  notbemnted  Id  inch 
(■■fn  nnless  it  clearlT  appean  toe  oompIalnaDt 
wHI  be  CDtitled  10  relief. 

Brown*,  Trademarka,  BS463«(W9. 

JbHT*.  TboBM  O.  io«ea.  W.  L  Ku- 
tin,  and  E,  W.  Oodbar,  tor  appellee: 

Id  ordloaij  acceptalioo,  "Are  proof  mean* 

Sof  agalDit  Are, — tbat  la,  that  Sre  will  not 
trof  or  malerially  Injure  it. 

7  Am.  &  Edk  Enc.  Law,  p^lOSO;  Bieixv  v. 
Htnna.  103  N.  T.  454,  55  Am.  Rep.  SU; 
Vaughanv.  Mattock .  3d  Ark.  8. 

The  words  must  be  held  faoclfa],  not  de- 
■criplive. 

CoDSu men  know  full  well  tbat  therecy  pur- 
pose to  which  oil  ii  devoted  would  bB  de- 
•iToved,  and  that  It  would  be  oaeleia  for  il- 
tnnilDallng   purpose*.  If  It  were  in    fact  flre- 

J)<^cUv.   KndaU.iB..   1.566;  ffRourkair. 
Cei.tial  tity  8oap  Co.  {••AnH-Wa»hbonr<t').  9S 
Fed.    Rep.    676;  Inraranet   Oil   Tank   Co. 
ifmtl,  36  La.  Add.  HO,  89  Am.  Rep.  386. 
81  L.  R.  A. 


The  otBce  of  a  trademark  ti  to  point  out  dls- 
tlDct);  the  origin  or  ownership  of  the  article 
to  which  it  was  afBted,  or,  In  other  words,  to 
give  DOtice  who  is  the  prodnoer. 

Beardman  w.  Moriden  Britannia  Co.  85 
Oono.  403,  95  Am.  Dec.  370;  BrowDe.  Trade- 
marks, |§145rf4w. 

Persons  bujingtbls  oil  and  seeing  the  words 
"6re  proof"  upon  It  would  not  take  them  to  be 
merely  descrlpliTe  of  tbe  qualilj  of  the  ofl, 
rather  than  as  indicating  origin  and  owner- 
ship. 

Bvrim  T.  airatlon,  13 1%d.  Rro.  606;  Caw- 
rtnee  Mfg.  Oo.  v.  Tinjuuee  Mfg.  Co.  188  U.  S. 
S47,  84  L.  ed.  1004:  Bn  Leonora  ±  E.  Trado- 
mark,  L.  R  86  Ch.  DIt.  2S»;FultaR  t.  BOhrt, 
4  Brewst  (Pa.)  43;  Funke  v.  DrtHfitt,  84  La. 
Ado.  60;  Bx  parte  B^/man,  18  Ofl.  Gaz.  029; 
Ameriean  Fibre  Ohamoii  Co.  t.  13tLt»,  67 
Fed.  Rep.  880. 

Tbe  specific  words  or  names  by  which  an 
article  is  known  are  generally  more  Qrmly 
eneraved  in  Fmeo's  mlods  and  thoughts  than 
eliLer  the  name  or  place  of  bUBiOFSS  of  the 
producer  or  manufacturer,  though  both  be 
constantly  used  od   the  tame  label  or  trade- 

Cdu^  T.  J!Sit«t«nmt,  47  Barb.  455,  48  H. 
T.  871.  8  Am.  Rep.  658. 

This  case  caonot  be  dlstlngnlshed  from  that 
of  the  "Insurance  oil." 

/nsunnM  Oa  TaiA  Co.  t.  Boott,  88  Lk. 
Ann.  946,  80  Am.  Rep.  387. 

Mr.  E.  W.  GodlMT'.  for  appellee  in  sup- 
port of  petition  for  rebesrlog: 

If  tbe  DomeDClatuie  Is  not  apt,  or  not 
'merelydecepUve,"  then  its  selection  tismrade- 


meanlnglesB. 

If  the  dedgnatiOD  to  accurate  aad  soontane- 
oua.  It  la  generally  fatal  to  the  trademark;  bnl 
if  it  la  r«mote,  far-fetched,  fanciful  or  figura- 
ll*e,  rather  than  literal,  It  will  be  protected, 
though  It  will  be  suggested  by  tbe  miture  of 
the  article  Itself. 

Amoikeag  Iffg.  Co.  V.  TVoimt,  101  U.  S. 
65,  20  L.  ed.  OM;  96  Am.  *  Bag.  Enc  Law. 
p.  383;  Etatbtg  t.  BroolUvn  Chemiail  Work*, 
143  N.  7.  477;  aBmrke  t.  Omtrat  OOf  Soap 
Co.  36  Fed.  Rep.  576;  Davit  *.  Ktnnaij/,  U 
Orant,  Ch.  <U.  C.)  538;  Bkrimpton  r,  Laii^t. 
18  Beav.  164;  Hiram  Holt  Co.  t.  Wadivarth,  41 
Fed,  Rep.  84;  Browne.  Trademarks,  6  2TG;  Bx 
parte  Ofite*,  8  Pst.  Off.  Get  486;  Inivmnet 
oa  Tank  Co.  y.  Seott.  88  La.  Ann.  946,  SO  Am. 
Rep.  386;  Bloughton  v.  Woodard,  SO  Fed.  Rep. 
903;  SeM/ne  v.  Baker,  OS  N.  T.  53,  4S  Am. 
Vxp-ltH-.D.  Bantam,  Son  A  Oo.y.  Safl.  7  N.T. 
Snbp.  388;  Am.  Trademark  Css.  pp.  801. 863. 

Unieaa  the  word  elves  some  reasoDably  ac- 
curate, some  tolerabiT  distinct,  knowledge  of 
wbat  the  iDgredivnt  Is.  it  Is  clear  that  It  &  not 
descriptive  within  the  meaning  of  that  term 
as  used  wltb  reference  to  a  trademark. 

KeaAeg  v.  Brooklyn  Ohemital  Work*.  142  N. 
T.  4T4;  BatUe  v.  Finlay,  4S  Fed.  Rep.  796; 
Lloyd  T.  WiUiam  B.  MerriU  Chrmieat  Co.  30 
Obio  L.  J.  819:  BurneU  v  PAoton,  3  Keyes, 
594;  Burnett  v.  Phalon.  9  Bosw.  108.  flurnOI 
T.  PhaUm.  6  Abb.  Pi.  S.  8.  313;  EXeetro-Sili- 
»n  Oo.  T.  Eatard,  39  Hun,  869;  Oamie  r. 


4t.i»^wj   8iI7SKI1S  COUBT. 


Bep,  OaS:  If.  S.  FairbaiUc  Co.  t.  OmtraX  Lard 
Co.  64  Fed.  Bep.  Iil8;  Improved  Fig  Syrup  Co. 
T.  Ca/ifoTTua  Fit  fyrvp  Oa,  54  Fed.  Hep.  175, 
7  D.  8.  App.  688;  Serrj/  v.  Toupin.  60  Fed. 
Rep.  273;  ae/>rge  v.  Smith,  B2  Fed.  Rep.  880i 
Menmda  t.  HcU  {"La  Favonta"),  128  U.  S, 
514.  as  L.  ed.  536:  Braham  y.  Bu*Ptrd,  1  Hem. 
&  H.  447.  S  L.  T.  N.  8.  190;  Waterman  t. 
Shipman,  ISO  N.  T.  801;  ffRtmrie  r.  Central 
OityBoap  On.  26  Fed.  Rep.  576. 

Tbeie  ara  cheaper  grades  of  oil  known  u 
"prime  white"  and  "vater  nblte."  These  are 
much  inferior  to  the  "Are  proof  brand.  De- 
fendant, howerer.  In  his  operations,  tarariably 
procured  a  tank  car  <rf  ordlaarr  and  inferior 
olL  From  tbta  imuk  be  filled  b«irela  tor  tbow 
oiutomeia  deriring  flre-ivoof  oil,  and  Mid 
them  nnder  that  namo.  From  the  same  tank 
be  filled  barrels  for  Uiom  automera  wlllbg  to 
pay  ml;  the  lower  pricet  for  the  inferior 
gooda. 

Injury  la  done  to  appellee.  Demand  for 
U»  product  ia  destrored  or  will  be  destroyed, 
and  the  court  will  Interfere,  independent  of 
anj  trademark. 

Vtm  Mutam  t.  .Hu^  60  Fed.  Rep.  8S4; 
OiTiaad  T.  TibbetU,  61  Fad.  Rep.  S52. 

Roth  dflfcDdanta  were  regularly  aerved  with 
aiummona.  TlieaummoQ*  waaaerred  onScott 
napreddeut.  The  security  for  coats  was  Rigned 
by  the  "SoulherD  Oil  Company  by  W.  D. 
Scott." 

Decatur.  C.  <C  N.  0.  R.  Co.  t.  Chw,  07  Ala. 
519:  HateMt  t.  BmngtUa,  66  Ala.  16. 

The  Bsalgnntent  of  errors  being  Joint,  a  de- 
fect petaooal  to  one  defendant  cannot  be 
reached. 

Kimlirttt  T.  Bogert,  00  Ala,  888;  HeQeUe  v. 
Jj^man,  66  Ala.  »10. 

If  there  b  any  defect  of  which  the  Southern 

'  Oil  Company  can  take  advanlage,  11  would 

operHte  a  revenal  of  the  cue  only  a*  to  it, 

leaving  the  decree  In  full  force  against  Scott. 

WineOam  t.  Sattonal  SMUittr  Oo.  Sit  Ala. 


HaCleU»n.  J.^  dellToied  the  opinion  ol 


sole  defendaula  to  this  bill;  a  subTntsslon 
for  final  decree  on  bill  and  decree  pro  confetio; 
•  decree  declaring  the  complainant  entitled 
to  relief,  and  referring  tlie  case  to  tbe  reg- 
iaiei  to  ascertain  and  report  tbe  profits  for 
which  tlie  defendants  should  account  or  the 
damages  to  which  the  complainant  was  en- 
titled ;  a  report  upon  said  refereuce.  to  which 
no  excepIloDS  were  filed  ;  and  a  flnal  decree 
enjoining  tbe  defendants  as  prayed  in  the 
bill,  conflraiing  the  report  of  the  register  as 
to  profits  which  defendants  had  made  through 
the  infringement  of  complainant's  alleged 
trademark,  fraudulent  imitation  of  com- 
plainant's label,  and  fraudulent  use  of  pack- 
ages or  barrels  labeled  by  comolalntiDt.  and 
previously  nsed  by  It  in  the  sale  of  oil,  but 
which  the  defendants  procured,  after  they 
bad  be  emptied  of  (lieir  contenls.  and  refilled 
and  sold,  and  adjudging  the  defendants  lia- 
ble to  UiB  complainant  tat  the  amount  cf 
Bl  L.  R.  A. 


■aid  profits.  From  that  decree  bsth  defead- 
ante  prosecute  this  appeal  tbongb  they  did 
not  appear  at  all  or  for  any  purpoee  fn  tbs 
oily  courij  nor  before  the  register  on  refer- 
ence. It  \%  conceded  that  tne  defendants, 
notwithstanding  their  being  in  contempt  h»- 
low,  may  on  this  appeal  question  and  baTa 
passed  upon  tbe  equity  of  complainant's  bill. 
A  prominent  question  In  tbe  case,  going 
to  the  equltr  of  the  bill  In  part.  Is  whether 
certain  wcatla  stamped  upcm  or  affixed  to 
packagea  of  goods  sold  by  the  complainant 
oonslitnt«d  a  trademark.  Of  oouiee,  it  ia 
well  settled  that  a  mere  word,  or  several 
words  in  a  certain  sequence,  may  constltnts 
a  trademark,  the  exclusive  use  of  wblch 
will  protect.    Toentitle  words  to  ihia 

ic  

source  ffl 

ia  not  meant  tfastauui  Indication  shall  result 
from  Iheir  Intrinsic  stgolScance,  but  it  may 
well  be  the  consequence  of  SutJi  continued 
and  uniform  use  of  them  by  a  lasnufacturer 
or  dealer  as  to  create  in  tbe  mind  of  the  nub- 
ile an  association  between  the  words  and  the 
commodity  to  whicji  they  are  attached,  on 
tbe  one  hand,  and  tbe  manufacturer  or  dealer, 
or  the  place  of  manufacture,  on  the  other ;  ao 
that  mere  words  which,  upon  their  face.  Im- 
port no  reference  fo  or  connection  with  tbe 
dealer  in,  otowneror  manufacturer  of,  gooda 


customary  use  upon  the  goods  of  a  certain 
person,  come  to  Indicate  very  clearly  that  a 
particular  package  bearing  toe  mark  of  them 
was  produced  by  or  belongs  to  that  person. 
But  a  word  which  is  tbe  name  of  the  thing 
to  which  it  Is  affixed  cannot  become  a  trade- 
mark In  respect  to  that  thing,  nor  wordn 
which  describe  the  thing  to  wnich  they  an 
attached,  and  indicate  its  diaracteristiea,  its 
virtues,  the  quantity  contained  in  the  pack- 
age, etc.  For,  If  the  thing  is  not  patMited. 
an  men  hare  the  right  to  make  and  vend  tt, 
to  tbe  use  of  its  name,  and  to  every  word  in 
the  language  to  aptly  describe  It;  and  tbe 
exclusive  use  by  one  of  words  which  are  thos 
necessary  to  all,  and  equally  belong  to  all, 
will  not  be  protected. 

It  not  infrequently  happens— very  gener- 
ally, indeed — tliat  words  uaed  for  the  pur- 
poses of  a  trademark,  and  wblch,  either  in 
tliemselvec  as  originally  used,  denote  ooly 
origin  or  ownership,  or  by  user  come.  In  tlM 
public  roind.  to  indicate  origin  or  owner- 
ship, though  intrinsically  Importing  nothing 
of  the  klcd,  come  finally  to  a  sort  of  adjec- 
tive or  destriptlye  significance  In  respect  of 
the  wares  upon  whl&  they  appear,  and  to 
be  in  the  nature  of  an  assurance  tiiat  tfa« 
commodity  possesses  certain  virtues  and 
qualities.  But  this  Is  not  I>ecause  tlie  words 
tbemselves  are  descriptive  of  the  thing,  but 
because  they  point  to  on  origin  or  ownership 
known  by  experience  to  be  the  source,  or  the 
manufscturer  or  vendor,  of  goods  of  certain 
qualllies.  The  words  do  Dot  describe  tlie 
thing,  but  they  indicate  whomadeit.  Tbia 
knowledge  of  the  maker  Involvea  an  aaaur- 
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put  •■  Qw  market  ander  hli  maik,  have  ma- 
qalrad.  Tlifi  reflex  deacriptlve  qiulltj  io 
wordi  w^lch,  dluociated  nom  thair  noe  In 
connection  with  the  article^  are  not  deacrlp- 
ti*e  of  It  at  all,  conslltuta,  Indeed,  the  chief 
Talue  of  trademarks  compoaed  of  them,  both 
to  the  manufacturer  or  dealer  and  the  public 
Snch  words  are  not  deacTiptive,  in  the  eenae 
of  tbe  propoaltlon  atated  next  above ;  aiid 
that  the;  come  In  thli  Indirect  way  to  show 
qualltv  1b  no  objection  .to  tbelr  employment 
In  traaaniarka.  since  their  exclusive  use  bj 
one  would  not  deprive  another  of  the  full 
Tocabulary  of  primarily  deacrlptlve  wtnde 
to  wblcb  the  public  are  entitled,  and  to 
which  tbeie  do  not  belong.  On  the  other 
hand,  itis  often  the  caae  ihat  wordaused  m, 
Knd  Intended  to  constitute,  trademarka,  and 
which  aie  primarily  and  intrinsically  de- 
ecrlptWe  merely,  come,  by  their  continued 
use  by  one  penon,  to  mark  goods  manutact- 
nred  or  solo  by  him.  to  clearly  indicate  the 
origin  and  ownership  of  such  jtooda.  But 
they  do  not  thereby  lose  their  primary  mean- 
lug,  or  become  tbe  exclusive  proper^  of  tbe 
penoD  who  thus  uses  them.  They  continue 
to  belong  to  the  common  vocabulary  of  ad- 
jective words,  and,  as  sncb,  the  public  has 
a  right  to  uae  them  in  the  description  of  Its 
wares,  which  cannot  be  interfered  with  by 
the  courts  on  the  theory  of  preveotlnK  In- 
fringement   of    trademarks.     Buch    words. 


E^lndicatlDgorlgin  orownershlp,  etllthave 
their  primary  slgDlflcance,  and  Uiey  cannot 
te  wrenched  out  of  llielr  places  as  descrip- 
tive words  for  the  common  use  of  all,  merely 
because  one  of  the  public  baa  assumed,  for 
a  time,  to  use  them  for  a  purpoae  the  law 
does  not  warrant.  36  Am.  &  Eng.  Eoc. 
Law,  pp.  280,  800,  802-800 ;  Browne,  Trade- 
marks, chaps-  8,  4 1  AmMkeac  Ufa.  Go.  T. 
Trainer,  101  C.  S.  55.  S5  1^  ed.  AM. 

In  the  caae  at  bar  tbe  complainant  claims 
u  its  trademark,  In  respect  of  a  certain  brand 
or  grade  of  coal  oil  manufactured  and  sold 
by  It,  the  words  "flre-proof  oil."  These 
words.  It  la  slleged.— and  proved  for  all  the 
poTpoaea  of  tbla  case,— were  first  used  bv  tbe 
complainant,  as  a  part  of  the  brand  or  label 
for  bBTrela  of  oil  of  a  certain  excellent  qual- 
ity many  yean  ago,  and  have  been  ever  since 
so  ueed-by  It;  that  they  had  not  been  so  used 
bj  others  for  this  purpose  before  their  adop- 
noe  by  oomplalnant,  and  have  not  since  tliett 
bera  so  osed  except  by  the  defeodaDts.  It 
^)peaTB,  also,  that  by  this  uniform  and  Iouk- 
contlnued  use  upon  barrels  ofollot  a  certain 
gnule  by  tbe  complainant  alone,  these  words 
upon  such  packages  have  come  by  association 
with  the  name  of  the  coinplalnant  In  tbe 
public  mlud,  to  denote,  in  and  of  them- 
selves, theorlgin  and  ownership  of  tbe  com- 
modity to  wliicb  they  are  attached,  though 
orielnalty.  of  course,  tbey  did  not  afford  any 
indication  of  orifcin  or  owneialiip.  And.  by 
further  aesociaiioo  of  Ideas,  as  it  also  ap- 

Kara  In  the  case,  the  words,  wholly  apart 
im  any  intrinsic  slgniScance  tbey  may 
have,  buve  come.  also,  to  indicate  a  certain 
excellence  of  quality  In  the  oil  to  wblcb 
they  are  affixed,  through  tbe  repntation 
n  L.  R.  A- 


whtch  oil  of  this  brand  manufactured  by  tbe 
complainant  baa  acquired.  On  the  princi- 
ples stated  above,  neither  the  fact  that  the 
wofd*  did  not  originally  Indicate  theaource 
or  ownership  of  the  comraondity,  nor  ttiat 
they  now  indirectly  give  sssuraooe  of  its 
quality,  can  hinder  t£e  complainant  In  lu 
effort  to  have  Its  exclusive  use  of  them  as  a 
trademark  pn>t«cted ;  and,  on  the  other  hand. 
If  the  woMs,  dlscouiKCted  from  their  long 
association  with  oompl^nnnt's  products,  are 
descriptive  thereof,  the  fsct  that  their  use 
in  this  connection  had  also  made  of  them  a 
symbol  or  index  of  origin  or  ownerabip 
would  not  justify  their  attempted  appropri- 
ation to  the  purposes  of  a  trademark.  So 
that  the  real  and  only  inquiry  on  this  branch 
of  the  case  Is  as  to  whether  these  words,  in 
the  collocation  of  their  use,  are  descriptive 
of  the  article  to  which  they  are  attached, 
and,  in  and  of  themselves,  as  than  ansnged, 
indicate  tbe  grade,  quality,  character  I  stic^ 
etc..  of  such  article,  and  did  ia  indloate 
quality,  etc,  wheu  tbey  were  first  used  by 


upon  principle;  and  the  difficulty  Is  rather 
enhanced  than  relieved  by  adjudications  of 
courts  and  depanmenta.  The  trouble  does 
not.  of  course,  arise  upon  the  Ittenil  and  ab- 
stract meaning  of  the  words  "  flre-proof"  (that 
is  clear  enough,— proof  against  Are;  incom- 
buBcible)  1  hut  upon  their  meaning,  as  ueed 
here,  in  collocation  with,  and  having  mani- 
fest reference  to,  an  Utumlnatiug  oil.  We 
know  that.  In  a  seneral  sense,  this  oil  Is  not 
proof  against  Are,  not  incombustible,  not 
flre-proof ;"  and  hence  it  Is  tlist  these  words. 
in  that  senae,  do  not,  and  cannot,  accurately 
Indicate  a  grade  or  quality  of  tlie  thing  to 
which  they  are  attached.  Uut  wu  Iidow, 
also,  that  olla  of  tbe  claaa  Involved  here  con- 
tain inflammable  vapors,  which  are  evolved 
or  thrown  out  at  a  gresleror  less  temperature, 
as  the  oil  In  a  given  Instance  Is  of  a  greater 
or  lees  degree  oidenslty  and  refinement.  The 
evolution  of  these  vapors  gives  an  explosive 
charscter  to  the  oil.  The  baser  grades  will 
evolve  these  vapors,  it  may  be,  under  normal 
temperature  :  but  the  higher  grades  will  not 
throw  off  explosive  vapors  except  when  snb- 
Jected  to  a  temperature  so  bigb  as  practically 
never  to  exist  under  normal  conditions, — say 
110  to  190  degrees.  So  that,  under  ordinary 
circumatancea,  the  oil  la  not  explosive,  and 
«  ligbted  match  may  be  plunged  Into  itwith- 
out  Ignition,  Tbe  grade  or  quality  of  oil 
In  this  respect  is  ascertained  or  proved  by 
means  of  an  apparatus  'for  proving  light 
hydrocarbon  oils  by  beat,  to  find  tbe  temper- 
ature at  which  tbey  evolve  explosive  vapcHs." 
Century  Diet.  p.  6350.  This  apparatus,  or 
Its  application,  Is  called  an  "oil  test,"  or  a 
Are  lest  of  oil ;  and  oils  which  are  shown  to 
be  explosive  at  alow  temperature  are  said  to 
he  of  a  low  fire  teat  and  those  from  which 
explosive  vapora  are  evolved  only  at  a  high 
degree  of  beat  are  said  to  be  of  a  high  fire 
teat.  And  when  It  appears  that  the  fire  teat 
is  HO  high  as  that,  under  normal  conditions, 
the  temperature  is  never  high  enough  to 
evolve  tliese  Inflammable  vapors,  producing 


explosion  In  ctmtaot  with  Are,  L 

D,s    ZKhyCOOgle 


L  SCPBMICB  CoQBT. 


Uaw, 


BnctteUly  nonexplostTs,— 4.  «.  It  !■  ubId- 
fluumftble ;  It  wltl  sot  «xpIode  ftnm  conuct 
with  Bra  lit  la  proof  apliut  exploaton  by 


_re :  It  Is,  In  the  unae  of  tDflammabUlt*, 
"Sre-proof  oil."  And  In  tliU  Eeiue,  tbe 
words  cUliuMl  by  complkliuiit  to  coi»tltut« 
Ititradenurkmoit,  tn  our  opinion,  ba  taken 
and  tindeniood.  As  flm  and  by  Hie  oom- 
pUlnant,  they  cleuly  gave  no  indication  of 
orlfcln  or  ownership  of  the  commodity ;  and, 


from  them,  tlie  most  uomlatakable  raferanoe 
to  the  sonrce  and  ownerahlp  of  the  aitlole, 
being  no  other  than  the  full  nune  of  the 
complBtDant  and  of  its  place  of  bualness,  It 
la  not  readily  conceiTable  that  they  have  erer 
been  intended  to  indicate  origin  or  owner- 
ahin.  It  would  be  abaurd  to  aay  that  com- 
plalnaal  intended  by  their  nee  to  indicate 
tliat  the  illnminatlngoil  to  which  they  were 
attached  was  Incombustible,  would  not  bum, 
could  not  be  used  for  the  purpose  of  illumi- 
nation. Tet  they  stand  In  ao  adjective  ra- 
lation  to  "oil,"  and  are  adjective  In  character. 
Bearing,  aa  they  do.  no  relatloo  to  origin 
or  ownership,  and  obviously  not  Intended 
to  denote  Incombustibility,  the  purpose  of 
tlkeir  nse  muat  hare  tmen  to  affirm  tnat  the 
oil  was  nonexploslve  from  Are  contact,— that 
it  was  of  that  high  degree  of  purity  which 
is  flre-proof  agalnat  ezploslou.  And  this 
purpose  of  tbe  complainant  Is  a  fact  to  be 
considered  In  determining  whether  the  words 
themselTca  are  descriptive  of  tbe  article  to 
which  they  are  attached.  Amotkeaa  iffff,  Oo. 
T.  Trainer,  101  U.  S.  01.  K  L.  ed.  IMS. 

Moreover,  the  public,  knowing  that  the 
words  "Bre-proof  as  applied  toIlTnmlnBtlng 
ill  could  not  imply  Incombastlbillty,  and 
■inowlng,  alsc^  that  such  oil,  of  a  certain 
high  degree  of  purity  and  eKcellence,  was, 
as  to  inQammaDillty,    and   consequent  ez- 

SioslTeness,  proof  against  fire,  would  and 
oet  readily  and  naturally  understand  these 
words,  in  this  connection,  to  refer  to  and 
carry  aasurance  of  that  valuable  quality  of 
on  Inflammability  in  oil  of  this  kind  ;  so  that 
It  may  well  be  said  that  they  are  not  only  of 
a  general  descriptive  character,  but  also  that 
they  aptly  and  unmistakably,  to  common  ap- 
prehension, polntonta  very  desirable  quality 
or  gnde  of  the  thtn^  to  which  they  ara  ap- 

Slied.  Fully  capable  of  this  meaning,  and 
1  point  of  fact  conveying  it  as  here  used, 
there  is  no  room  to  say  that  tide  use  of  them 
taarbitrsryorfanolfn).  They  clearly  differ, 
we  think,  in  this  respect  from  the  terms 
"sunlight,"*  "daylight,"  "gaslight,"  and 
"insanuice,' as  applied  to  Illuminating  oils, 
which  have  been  protected  as  trademarks,  and 
also  even  from  the  term  "snowflake."  as  ap- 

Slled  to  breads  and  starch,  which  has  been 
eaied  prolection  because  deacriptive.  AH 
these  terms,  upon  the  face  of  them.  It  seems 
to  us,  are  clearly  fanclfnl  tn  the  connection 
in  which  they  are  thusused,  and  are  arbitra- 
rily applied. — not  to  indicate  that  tbe  oil  Is 


dsylight,  or  as  soft  and  bright  as  gaslight. 


partimilar  commodity.  And  k>  with  "insur- 
ance oil,"  and  perbapa.  also,  "anowOake* 
bread  or  starch  (which  latter,  however,  liav« 
been  held  descriptive,  and  not  appropriable 
as  trademarks) .  It  cannot  be  said  that  **  In- 
aiiTaoce"  indicates  any  quality  in  the  oil  b 


ful  suggestion  of  whiteness.  But  the  words 
"dre-proof,"  in  tlie  sense  they  were  used  by 
the  oomplalnant  and  understood  t^  the  pub- 
lic, are  descriptive,  and  aseertiva  of  a  poal- 
tlve,  inherent  quality,  and  a  consequent 
high  degree  of  excellence  in  the  product  to 
which  they  are  attached.  They  do  not  present 
a  mere  similitude  between  tbe  oil  and 
other  very  different  things  having  pretty  and 
catchy  names,  but  they  refer  alone  to  tbe 
oil,  and  directly  characterise  and  describe  iL 
They  are  In  the  category  of.  words  which 
have  iM^n  rejected  for  trademark  purposea, 
and  which  embrace  such  terms  as  "Beeswax 
Oil," -Paraffin  Oil,"  "Maoawar  Oil,"  -In- 
visible' with  reference  to  face  powder, 
"Crack-Proof"  rubber  goods.  "Razor  Steel," 
"Tasteless"  for  drugs',  because  either  descrip- 
tive or  deceptive.  -  Straight  Out'  tobacoo, 
"Cable  TwlsL"  tobacco.  e(«.,  and,  like  these 
terms,  are  doc  appropriable  to  this  nse^  be- 
cause they  lire  deacrlptWe.  It  Is  of  no  cob- 
sequence  that  the  complainant  flnt  produced 
^ ^  -  MedtoM.- 


—    compi _ 

oiiotUil*  quality,  and  first  applli 

ottier,  on  theappellatloa  of 'Pin- Proof. 


It,  as  we  think,  these  wnda  are  descriptive, 
every  otlier  person  who  subseqnentlv  pro- 
duced or  dealt  In  oil  of  this  quality  bad  an 
equal  right  with  complainant  to  the  use  of 
them  In  describing  his  product  or  warea.  Of 
course,  tbe  compininnnt  might  have  coined  a 
Woid  to  Identify  ii«  oil.  nnd  been  protected 
In  itsexcluslve  use :  Itiit  tlils  Is  a  vwy  dlffer- 
enl  matter  from  the  use  of  words  (or  a  single 
word,  rather ;  for  that  used  Is  reallv  but  <»e 
compound  word)  which  already  existed  aa  a 
part  of  the  language,  and  henoe  was  jmMM 
juri*. 

We  therefore  ccwclude  that  the  bill  presents 
no  case  of  Infringement  of  a  trademark,  and 
that,  so  far  as  It  seeks  an  InjuncttoD  of  the 
use  of  the  words  -flre-proof  oil'  by  the  de- 
fendants, and  an  account  of  proQts  accruing 
to  tliem  through  the  nse  of  said  words,  dia- 
eoolatedfromcompleloant'slabel,  Itlti with- 
out equity.  This  conclusion  will  operate  a 
Teverukl  and  remandment  of  the  cause.     Tbe 

anestlon  whether  tlie  defendanta  have  im- 
«ted  complainant's  label  can  better  be  de- 
termined in  the  chancery  court — and  in  this 
court,  should  there  be  another  appeal— apan 
answer  and  proof  than  on  the  present  appeal ; 
and,  since  tbe  billon  another  ground  clearly 
has  equity,  we  will  not  now  undertake  to 
decide  whether  defendants  have  fraudulently 
Of  wrongfully  imitiited  the  label  of  the  com- 
plaliutnt,  but  will  content  ourselves  with 
saying  (what  Is  not  questioned  In  this  case, 
we  believe)  that  a  manufacturer  or  bader  is 
entitled  to  an  iDJunetlon  aEalust  a  wrongful 
nr  fraudulent  Imitation  of  his  distlactlvo 
label,  though  the  label  Is  not  a  trademark, 
andcontsibs  no  word,  sign,  or  symbol  fllling 
the  deBnItlon  of  a  trademark  or  to  be  pro- 
tected as  Bocfa.  ,  The   bill   preseata  a  clesr 


ttooTT  T.  Btuiiiabs  On.  Co. 


■e  for  injuacdon,  and  ut  BccouDtlnc  for 
ttSta  In  respect  ol  the  use  bj  the  defanaanta 
bamlB    bearlDE    compuinant't    label, 


which,  after  beJDg  lold  brcomplAtiMDt,  ooi- 
tatniog  oil,  and  tmptlcd  at  [heir  ooDtents, 
ftra  bonght  up  by  the  defendanta.  reftlled 
with  their  oil,  and  wld.  ThU  li  a  flagnutly 
fraudnlent  approprl&tloD  of  the  complaiu- 

St'a  label,  and  the  good  will  attachlsg  to 
to  the  manifest  In] uiy  of  the  oomplalnant 


and  the  ppbllo.  Browne,  Trademark!,  jSS  44t 
«t  mq.  DnleM  t^  Boutben  Oil  Ownpany 
answen  the  bill,  or  lonM-furtber  showing 
If  made  that  it  is  a  partnerahfp  or  a  myth, 
■errice  npon  eom«  acent  of  It  ibould  be 
proved  before  tbe  segirter  before  decree  pn 

Behearing  denied  rebiuary  8,  18H. 


vntannA  suprbhe  court  of  apfbaia 


COHHONWBALTH  of  Viiginla,  Apft.. 

John  HTER8. 

< Ta. ) 

Aa  «aMnptlaa  af  nMinlkottirere  who 
IwTe  paid  taxes  on  eapltal  «mplored, 
flromtba  pawlaloBaofaatMatelaipa*- 
Ing-  ■  Hfnen  !■¥  npnn  peddlcn,  lenden  the 
■tatDte  iiDOoDBtltDllonBlaaaieinilatloiiof  com- 
maiae  vhen  appMd  to  ■  DuiraMden  t  aoUDK  ■■  an 
■ceot  or  traplaytt  hi  the  tale  at  good*  owned 
and  manutaotoreit  by  a  nonieiMetit  oorpocatlwi. 

aaniur;  H,  UMJ 

APPEAL  by  the  Oommonwealtb  from  a 
Judgment  of  the  Hustinn  Court  of  Rich- 
mond In  taror  of  defendant  in  a  proaecutlon 
against  him  for  peddHog  without  a  llcenae: 
AJ^Fmsd, 

Tbe  fact*  are  stated  In  the  opinion. 

Mr,  R.  Taylor  Scott,  Allorney  Oeneral, 
Cor  appellant: 

The  merchandise  ealled  "M>apiiie,"tbemsn- 
nfactured  prodnct  of  the  Kendall  Compaay,  a 
corporatloo  domiciled  In  the  Mate  of  Rhode 
IsUod,  when  sold  In  the  city  of  Richmond. 


stale  and  dty  inoperty  tax,  and  Its  sale  to  such 
lloente  tax  as  was  Imposed  thereon  b;  Ibe  ref- 
enae  laws  of  this  comDM»weallh. 

FUkUn  y.SMbg  Oovntt  Taxing  Ditt.  IV  U. 
S.  1,  86  L.  ed.  SOI,  4  Inien.  Com.  Rep.  79; 
FitMun  a  S.-Oi>al  Co.  v.  Bate*,  156  U.  S.  677, 
S»L.ed.  688. 

Stale  laws  are  held  obnoxious  to  art.  1,  §  18, 
'{  8.  of  the  Federal  Constitution  in— 

Woodruff  V.  Parham.  75  U.  S.  8  Wall.  188, 
■  19  L.  ed.  882;  Ward  v.  Hart/land,  7U  D.  8.  IS 
Wan.  418,  20  L.  ed.  449;  Weltm  r.  Mimtmri, 
9t  V.  6.  S7S,  28  L.  ad.  847;  WaUitia  v.  MiOi- 
fon,  116  U.  B.  446,  29  L.  ed.  OBI;  Bobbin*  r. 
SbtOfOoim^f  Taxing  IM.  ISOC.  B.489,  80L. 
ed.  «M:  Jtintutota  T.  Airier,  186  17.  S.  818, 
34  L  ed.  450;  raight  T.  Wright,  141  U.  B.  62, 
SS  L.  ed.  688:  BrAnnur  j.  aOman,  IS8  V.  8. 
78,  84  L.  ed.  86e,  8  Inlert.  Com.  Rep.  480; 
f..eiip  T.  Mtrdin,  180  V.  B.  100.  84  L.  ed.  128, 


Koca.— Vor  peddlen  ■■  related ' 
nooa,  see  note  to  Ba  Spain  (U  a  S.  D.  K.  0.)  U  L. 
K,  A.  ST;ne  aJao  GhrroUton  t.  Bantte  (UU  poM, 


S  Inters.  Com.  Rep.  B8;  Wuterti  U.  TeUg.  (V 
T.  rerot,  lOS  n.  a.  460.  26  L.  ed.  1067. 

Stale  lawa  are  held  constitutional  and  valid 
in— 

Horn  ManA.  Oo.  t.  Com.  100  U.  8.  876,  SB 
L.  ed.  7B4;  Fidden  t.  mtlbu  Ckmntg  S^txing 
Ditt.  140  U.  S.  t,  80  L.  ed.  «01,  4  Inters.  Com. 
Rep.  79;  PitUbutv  d  8.  Ouj  Oo.  t.  Balti,  IH 
U.  B.  S77,  3BL.  ed.  588:  Paaman'*  Fataet  Oar 
Oo.  V.  Pmnigltaaia,  141  U.  B.  IB,  86  L.  ed.  618, 
8  Inters.  Com.  Rep.  095;  PuUman'i  Pakiet  Oar 
Co.  T.  Haifitard,  141  U.  8.  86,  SB  L.  ed.  Sil; 
Wtttern  U.  TOm.  Oo.  v.  Attu.  Qtn.  141  U.  S. 
40,  80  L.  ed.  K)8;  Fottdl  ^Mtg.  Cable  Oo.  t. 
Adamt.  ISO  U.  B.  988, 89  L.  ed.  811:  Emert  t. 
MiuatiTi,  156 n.  8.  396,  89  L.  ed.  480,  OInters. 
Com.  Rep.  68. 

In  Bmert  t.  Uiuovri,  utpra,  Hlsiouri'i 
statute  which  Imposed  a  lioenie  upon  peddleta 
was  adjudged  valid  and  coaBlitutlona). 

Mr.  tldmand  Wad^  Jr..  for  appellee: 

The  OongresB  of  the  Ublted  States  has  the 
power  lo  regulate  the  peddling  of  articles 
within  the  ecTeral  states,  except  as  to  such 
matteri  as  come  within  the  police  power  of  the 
states. 

Tbe  states  may,  however,  prescribe  tbe  man- 
ner and  method  of  peddling  articles  of  fotelgi 
production,  after  they  become  a  pert  of  £e 
maaa  of  the  property  of  the  state,  provided 
sucb  law  affects  foreign  and  home  prodncta 
alike. 

An  act  which  makes  any  dlacriminatloa  be- 
tween peddlers  as  to  their  residence,  and  the 
place  where  the  arttclei  peddled  are  msnofao- 
lured.  Is  void. 

Woodruff  V.  Parham,  75  U.  B.  8  Wall.  188. 
19  L.  ed.  882;  WHton  v.  Mittouri,  91  U.  8. 
B7B,  28  L.  «d.  847;  WMer  v.  Virginia,  108  U. 
B.  844.  86  L.  ed.  060;  WaUing  v.  MieMgan, 
116  n.  8.  446,  29  L.  ed.  691;  Brannan  T. 
TitutBiUt,  153  U.  8.  289,  BSL.  ed.  718.  4Iaten. 
Com.  Rep.  SS8,  Bayre  v.  Phmpt,  148  Pa.  482, 
16  L.  R.  A.  49. 

Kalth,  P.,  delivered  tte  opinion  of  the 

At  the  April  term,  1898,  of  the  hustinga 
court  for  the  city  of  Richmond,  the  atturoey 
for  the  commonnealth  proceeded  against 
John  Myers  by  Information,  setting  forth 
that  he  was  not  a  manufactarar,  nor  a  man- 
ufacturer assessed  with  tbu  tax  Imposed  upon 
biax»pltal  employed  under  Schedule  C  of 
an  act  (Acta  tS89-90,  p.  200)  'm  provide  for 
the  asseasmeni  of  taies  on   persona,  and  < 
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licenaMto  traDiactliaBliieii,  and  fortiw  sap- 
port  of  l^e  govemmeot,  bnl  la  one  who  bu 
DO  regular  place  of  buaiiieas  In  tbla  city, 
open  at  all  tlmee  In  reKDl^i*  buaineaa  houra ; 
ud  that  on  the  4tb  da;  of  April,  1B99,  vtth- 
1d  the  lurtidictloD  of  the  buBtinga  court  of 
the  aald  citjr,  be  waa  engaged  Id  going  from 
houae  to  lionae  and   Itreet   to   street,  with  a 


for  sale  tbe  aaid  merchandlw  In  the  said 
oltr  to  cue  Mrs.  James  Woolrtdge,  without 
firat  baling  obtained  the  license  reqaired  bj 
law.  To  this  iDfonnailon  John  Uyen  ap- 
peared, and  Died  a  geoeral  demurrer,  wtatcb 
waa  orerruled,  ana  thereupon  he  pleaded 
"Not  gnllty  ;"  and  a  Jur;  was  Impaneled  fot 
hia  tiHil,  which  resulted  Id  his  acquittal. 
Upon  the  petition  of  the  commonwealth, 
through  Its  attorae;  general,  a  writ  of  error 
was  awarded  by  this  court 

The  record  contains  several  bills  of  excep- 
tloDS.  in  the  first  of  which  the  evidence  Is 
set  out,  from  which  It  sppears  that  every 
fact  set  but  tn  tbe  toformation  was  suffi- 
ciently proved.  It  alaoappeare  from  tbe  evi- 
dence of  the  accused,  who  was  examined  nS 
a  witness  on  his  own  behaU,  that  he  Is  an 
employee  of  the  Kendall  Msnufacturlnc 
Company,  whose  domtcll  Is  In  the  state  ol 
Rhode  Island  ;  that  be  did  not  own  or  bftve 
any  Interest  In  the  merchandise  which  he 
offered  for  sale,  nor  In  the  proceeds  of  ancb 
sale ;  that  soaptne  was  manufactured  by  tbe 
Eendalt  Company  in  tbe  state  of  luode 
lalftttd,  and  that  be  was  paid  regular  wages 
for  blB  serrtcM  as  tbe  agent  and  salesman  of 
tbe  said  oompanT,  and  that  the  soaplne  w 
offered  by  him  foe  aale  was  the  property 
of  tbe  Kendall  Manufacturing  Company ;  that 
It  was  shipped  by  tbe  said  company  to  him 
as  their  agent  l^i  Richmond,  and  by  him  of- 
fered for  sale,  and  sold  for  the  company  ;  that 
he  made  dally  reports  of  sales,  and  received 
weekly  wages ;  teat  all  the  officers  of  the 
company  are  noDreaideDta  of  the  stale  of  Vir- 
ginia, and  that  he  was  also  a  nonresident  of 
the  stale  of  Vlrelnta,  being  a  citizen  of  the 
atate  of  Maryland ;  that  tbe  merchandise 
offered  tor  sale  was  the  product  and  manii- 
facture  of  tbe  Kendall  Company :  that  It  was 
not  Injurious  to  health,  nor  damaging  to 
monls,  but  to   be  used   in   cleansing  and 

Rurlfylng,  and  had  been  for  a  long  time  ased 
yr  these  purposes;  and  ihat  the  said  cum- 


in the  informntion,  go  from  street 
In  tbe  citv  of  Richmond,  with  a  wagon  end 
horse,  ana  that  in  ihe  wagon  said  Myers  car- 
ried merchandise  called  'soaplne,'  and  fur- 
ther believe  that  said  Myers,  without  the 
license  required  by  law,  sold,  or  offered  for 
sale,  said  merchandlHe.  eiz.,  Boapine,  then 
tbey  must  And  biin  guilty,  and  sssess  him 
with  a  fine,  so  that  tbe  same  sbalt  be  not 
less  than  (100  nor  more  than  $500  for  each 
offense." — which  was  refuEed.  And  Myera, 
tbe  defendant,  asked  the  following  Instruc- 
tions, which  were  given:  "The  court  In- 
11  L.  R.  A 


stracts  the  Jury  that  if  tbey  bellore  froin  th» 
evidence  Uiat  tbe  defendant,  at  the  time  h» 
offered  to  set!,  and  sold,  the  commodity  la 
the  Infonnation  mentioned,  known  aa  "son- 
pine,'  was  tbe  employee  or  repreaentstive 
of  the  Kendall  Manufacturing  Company ;  and 
that  the  aald  defendant  had  no  other  Interest 
In  said  goods;  and  that  tbe  said  goods  were 
tbe  pntduct  and  manufacture  of  aald  Kendall 
Manufacturing  Company  ;  and  that  the  com^ 
pany,  as  such  manufacturers,  at  the  tlm 


sentatlve,  the  aald  defendant,  i: 


tbe  sale,  were  engaged,  through  their  repre- 
,_-    ,..  „,5  ._,._.__.  ^^  ^,ji       __. 

ey  i£* 

Ond  tbe  defendant  not  guilty."  "The  court 
further  Instructs  the  Jury  Ibat  If  tbey  believe 
from  the  evidence  that  the  defendant,  at  tbe 
time  he  offered  to  sell,  and  sold,  the  com- 
modity fn  the  Information  mentioned  known 
'soaplne, '  waa  In  the  employ  of  the  Ken- 

'  the 
product  and    manufuctum  ol   tlie   Kendall 


consisted  of  said  nonresident  ixirporatlon, 
through  Its  employee,  the  defendant,  also  « 
nonresident,  offering  Its  said  commodity, 
duly  manufactured  by  it,  for  sale  in  tbe 
city  of  Richmond,  Va.  ;  and  tbatsnch  article 
waa  not  Injurious  in  Ita  character,  either  to 
public  health  or  morals,  but  was  useful  b> 
a  cleanaing  commodity,  to  be  uaed  for  gen- 
eral household  puTpoaes,  and.  as  such',  bad 
been  long  in  general  use,— thea  they  must 
find  tbe  defendant  notgalUy,  although  tbey 
may  believe  he  had  taken  out  no  license  to 
sell  sncb  commodity."    And  to  the  refusal 


The  Itatute  under  which  this  prosecution 
took  place  la  to  ho  found  in  sectlona  S3  anil 
Stt  of  the  ACU  of  Asseinlily  1889-00  (p.  317). 
Section  8S  provides:  "That  soy  person  who 
shall  carry  from  pUrc  ii>  place  any  goods, 
wares,  or  mercbandls?,  and  offer  to  mH  <v 
barter  the  some,  or  itirtiially  eell  or  barter 
the  same,  in  IranMtu  or  otherwise,  shall  be 
deemed  to  be  a  peddler,  and  any  person  li- 
censed as  a  peddler  may  sell  any  personal 
property  a  merchant  may  sell,  or  he  may  ex- 
change the  same  for  otlier  articles.  .  .  . 
Any  peddler  who  aball  peddle  for  sale,  or 
sell  or  barter,  without  a  license,  aball  pay 
a  fine  of  not  less  than  one  hundred  nor 
more  than  fOOO  for  each  offense.  .  .  . 
This  section  shall  be  construed  to  In- 
clude persons  engaged  In  peddling  light- 
ning rodsjprovtded,  however.  Uiatany  man- 
ufacturer who  has  been  assessed  and  paid  up 
on  the  capital  employed  by  him,  under 
ScheduleC  if  this  act,  sball  not  be  required 
to  take  out  the  license  named  In  this  section 
for  the  privilege  of  selling  articles  actually 
manufactured  ny  blm  :  provided,  also,  that 
all  persona  who  do  not  keep  a  regular  place 
of  business  (whether  it  be  In  a  bouse,  or 
vacant  lot,  or  elsewhere),  Open  at  nil  tlmM 
In  regular  business  houra  and  at  the  sanae 
place,  who  shall  offer  foraale  gooda,  warea, 
and  merchandise,  shall  be  deemed  peddler* 


.,Cex>^lc 
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vndtT  the  proTliloiu  of  this  act'  SecttoD 
tS  preacrlbea  the  lloenie  tkz  to  be  paid  for 
the  prlTilege  of  peddling  or  bartering  In 
Any  coviiitj  or  corporatloD,  with  a  proTi«> 
annexed  to  It,  whlt^  wa  do  not  aeem  it 
necessar;  to  discuss. 

The  question  presented  In  the  record  U  as 
to  the  constitutionality  of  sectioa  83  of  the 
Acts  of  1889-90,  JuHt  quoted.  On  the  part 
of  the  defendant  in  error  it  la  conlended  that 
this  siBtut«  Is  repugnant  to  article  4.  ^3,  c). 
I,  aD<l  to  article,  1,  ^  B,  cl.  3,  of  the  Con- 
flCltution  of  the  IJalted  Btatea.  and  Is  there- 
fore null  and  void.  Upon  the  part  of  the 
«omm(in wealth  It  is  conteuded  that  it  was 
merely  an  ordinary  tax  upon  the  busineaa  or 
occupation  of  a  peddler,  equal  and  uniform 
in  Its  operation,  upon  all  engaged  In  that 
business,  and  is  not  an  attempt  to  regulate 
commerce  between  the  atatea,  and  can  bare 
no  such  tcndcDCT.  It  is  not  my  purpose  to 
attempt  anf  K^neral  diacuaflloii  of  the  very 
numerous  declsiona  of  the  Supreme  Court  of 
the  lluitcd  States  upon  this  and  kludred  aub- 
jecla.  It  is  Indeed,  happily  for  ua,  annec 
esaary  to  do  eo,  aa  It  has  been  done  In  a 
recent  and  able  opinion  delivered  by  Mr, 
Justice  Gray  Id  tbecaaeof  i?m«rt  r.  Minovri. 
reported  la  156  V.  8.  S9«.  ))9  L.  ed.  430,  5 
InteiB.  Com.  Hep.  66.  Thata  atatemny  im- 
poae  a  tax  upon  the  occupation  of  Itinerant 
peddlers,  and  require  tbem  to  obtain  a  11- 
oenae  to  practice  their  trade.  la  fully  sna- 
tained  by  that  ca«e ;  nor  can  it  be  denied  that 
the  Virginia  statute  correctly  deacrlbea  those 
who  shall  be  deemed  to  be  peddlers.  "Any 
person  who  aliall  carry  from  place  lo  place 
goods,  wares,  or  mercbandiae.  and  olTer  to 
sell  or  barter  the  same,  .  .  .  shaH  be 
deemed  to   be  a   peddler;"  for  "the   leading 


that  of  an  itinerant  or  traveling  trader,  who 
carries  goods  about,  in  order  to  sell  them, 
«nd  who  actually  sells  them  to  purcbasers. 
In  contnullstinction  to  a  trader  who  has  goods 
for  sale  and  sella  tbem  In  a  6xed  place  of 
business."  In  Emtrt  v.  Mi»»ovri  the  statute 
under  consideration  provided  "that  whoever 
shall  deal  In  the  eelllno:  of  any  goods.  Wares, 
or  merchandise  (except  books,  charts,  maps, 
and  atatlonery)  bv  going  from  place  to  sell 
the  same,"  ia  declared  to  be  a  peddler,  and 
isprohlbtted  from  dealing  aaa  peddler  v:ltb- 
i  license.     The  facta  agreed 


and  Ibat  the  defendant 
that  day.  In  the  employment  of  that  __.. 
pnny.  and  on  that  day.  In  pursuance  of  Uiat 
rniployment,  and  having  no  peddler's  li- 
cense, was  engaged  in  going  from  place  tc 
place  in  Montgomery  county,  with  a  borac 
and  wagon,  aoliclting  orders  for  the  aale  of 
the  company's  sewing  machines,  and  harlng 
with  him  in  the  wagon  one  of  those  machines, 
ilie  propertv  of  the  company,  and  manufact- 
ured by  It  in  New  Jersey.  Ib  deciding  this 
oiae,  Mr.  Justice  Gray  says:  "The  statute 
In  question  Is  not  part  of  a  revenue  law.  It 
iTiflkes  no  discrimination  lietween  residents  or 
prnliictsotHlsaourland  thoae  of  other  atatea, 
nndinnDlfeats  no  intention  to  Interfere,  in  any 
SI  L.  li.  A. 


way.  with  interdtate  commerce.  Ita  object 
in  requiring  peddlers  U)  take  out  and  pay  tot 
licenses,  and  to  exhibit  their  llcenaes,  <» 
demand,  to  any  peace  ofDcer,  .  .  .  ap- 
pears to  have  been  to  protect  the  cltizena  of 
the  state  against  cheats  and  frauds,  or  even 
thefts,  which,  as  the  experience  of  ages  has 
shown,  are  likely  to  attend  itinerant  and  ir- 
responsible peddling  from  place  to  place  and 
from  door  to  door."  In  Howt  MaA.  Co.  v. 
Gage,  100  U.  B.  670,  25  L.  ed.  7S4,  the  Su- 
preme Court  of  the  United  BtatM  held  that 
the  atatute  of  the  state  of  Tennessee,  as  con- 
strued by  the  supreme  court  of  Tennessee, 
made  no  discrimination  in  the  tax  which  ft 
imposed  on  account  of  the  place  of  growUi 
or  pmdiice  of  material  or  of  manufacture, 
but  that  it  applied  alike  to  the  aale  of  aew- 
Ing  machines  manufactured  In  the  state  of 
Tennessee  and  out  of  it.  and  that.  Inasmuch 
as  all  sewing  machines  were  placed  upon  the 
same  fooling  with  respect  to  the  .tax  com- 
plal.ied  of,  Its  action  waa  not  unusual  or  no- 
reasonable,  and  the  state  had  an  unques- 
tionable right  to  impose  the  burden.  In 
Wcodrajft.  Par/iam,  7B  U.  8.  8  Wall.  193. 
19  L.  ed.  889,  .it  waa  held  by  Mr.  Justice 
Miller  that  "a  simple  tax  on  ealea  of  mer- 
ciiADdise  Imposed  alike  on  all  sales  made  in 
Mobile,  whether  the  sales  be  made  by  a  cit- 
izen of  Alabama  or  of  another  alnte,  and 
whether  the  goods  sold  are  the  produce  of 
that  stale  or  some  olher,  waa  valid  and  con- 
stitutional, there  being  no  attempt  to  dia- 
crimlDate  iDJurlonslj  against  lbs  products 
of  other  states  or  the  rights  of  other  citizens. 
It  was  th(;rc' fore  not  an  attempt  to  fetter  com- 
merce among  the  states,  or  to  derrive  the 
citizens  of  other  states  of  any  privilege  or 
Immunity  possessed  by  citizens  of  Alabama. 
But."  snid  the  court,  "a  taw  having  auch 
operation  would  be  an  Infringement  of  the 
pmvisiona  of  the  Constitution  which  relate 
to  those  subjects,  and  therefore  void."  In 
Ward  V.  Maryland.  79  U.  B.  12  Wall.  «8, 
30  L.  ed.  44B.  a  statute  of  Maryland  which 
required  all  traders  reaidlne  within  the  state 
to  take  out  licenses  at  certain  rales,  and  sub- 
jecting to  indictment  and  penalty  persona  not 
residents  of  the  state,  who.  without  taking 
out  a  license  at  a  biglter  rate,  ihoUld  sell  or 
offer  for  sale,  by  cara,  sample,  or  trade  Hit, 
within  the  limits  ot  the  city  of  Baltimore, 
any  goods,  wares,  or  merch^diae  whatever, 
other  than  agricultural  producta  and  article* 
manufactured  In  the  state,  was  held  U>  be 
unconstitutional,  becauae  It  imposed  a  dis- 
criminating tax  upon  the  residents  of  other 
statea.  In  Webber  v.  Virfftnia,  108  U.  8.  844. 
M  L.  ed.  665,  the  atatute  there  called  In 
question  was  held  to  be  nnconstltutlonal 
becauae  It  made  "a  clear  discrimination  In 
favor  of  bome  manufacturers  and  against  tbe 
manufacturera  of  other  states." 

Snough  has  been  said,  and  sufBcient  an- 
thoritles  have  been  cited,  to  show  the  line 
of  distinction  wblch  runs  between  those 
statutes  which  have  been  held  conatltutional 
and  those  which  have  been  declared  void  for 
repugnancy  to  the  Constitution.  The  right 
of  the  state  to  Impone  a  license  tax  upon  ped- 
dlers, where  It  operates  uniformly  npon  all 
citizens,  and  does  not  discriminate  to  faver 
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tbe  hbtcIm  of  tbe  police  power,  lod  U  not 
a  KgaletloD  of  commerce  under  coTer  of  that 
power,  alibongb.  IncldeDUllr  ft  maj  have 
tbst  effect,  hM  been  uniromilr  DUtlnUtloed : 
bat  where  any  Injurious  discrlmlnetlon  U 
diicoTered  In  (eror  of  tbe  retldent  ••  agalDBt 
tbe  nonresident,  ot  witii  respect  to  tbe  aalei 
of  utioles  mennfectared  In  tble  etate  over 
■Imllar  article!  manofaotimd  abroad,  the 
state  lawe  are  declared  to  be  Told,  m  repug- 
nant to  tbe  Constltutf on  of  the  United  States. 

In  tbie  oaae  the  defendsnt  tn  error  was  en- 
gKged  In  ielllng  an  article  owned  and  man- 
ufactnied  bv  Uie  Kendall  Hanufacturing 
Company,  of  Rhode  Island.  It  Is  not  pre- 
tended that  It  waa  hurtful  or  injurious  In 
an;  wav,  and  the  same  article.  It  manufact- 
ured within  tbe  limits  of  the  state  of  Vir- 
slala,  could  have  been  sold  under  exactly 
the  ooudltlous  set  out  In  tbe  Information  in 
thle  case*,  and  made  tbe  basis  of  prosecu- 
tion anlnit  the  defendant  in  error,  without 
IncnrrTng  any  penalty  whatever.  A  citizen 
of  Virginia  who  bad  manufactured  tbe  Ident 
leal  article  could  hare  hawktd  or  peddled 
It  from  place  tn  place  within  the  Ilmita  of 
tbe  oommonwealtb  without  Incurring  the 
penalties  denounced  by  g  82.  If  that  be  so, 
then  the  statute  under  conafderatlon  does  In- 
juriously discriminate  against  the  products 
of  other  stales  and  the  rights  of  other  citizens, 
and  Is  an  attempt  to  fetier  commerce  sinonir 
the  states,  and  does  deprive  the  citisen  of 
another  state  of  the  privileges  and  immun- 
ities poefiessed  by  citizens  of  this  state,  and 
Is  sn  Infringement  of  the  provisions  of  tbe 
OonsLltutiOD,  and  rherefore  void. 

It  follows  that  l!i«  jvdgment  of  the  Svttingi 
Oouri  tf  tA«  Oils  of  Bithvumi  mvtt  be  affirtied. 


Amanda  H.  TIOLETT  «t  o^.,  Apptt., 
City  Council  of  ALBXAITDRIA. 


..Ta.... 


.J 


1.  FftOura  toproTldafbr»Dottoe  totba 
perwHi  whose  proporty  taa,r  ba  »i- 
(beted  bj  a  kraa)  saaawmeDt,  and  Bi*e  op- 
poniinltT  to  aupear  and  conteat  tbe  levaliir. 
joKlce,  and  ooi  iMluoss  of  tbe  aaeesinentat  some 
itaae  in  Uie  proceedings  before  It  beoomei  ilnal, 
TODden  ibe  statute  aulhottflnc  suoh  laiMiujePte 


mtrtr  1 
oorraii 


for  atraat  l^provsBents  levied  ao- 
to  beDeflta  la  not  a  violation  of  OodsI. 
I  L   reoulnnv  taxation   to  be  equal 


S.   An  orrtlfiwiipe  ftor  ■  loe»l  mmummmmtmat 
bf  Um  front  ftoot  li  not  authorised  b;  a  stat- 
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Ho^l^-na    vabdRr  of    Irontare 


_ decree  of  tbe 

Oorpomlm  Oomt  ot  Alexandria  In  favor  of 
thecItT  In  a  proceeding  to  enforce  the  lien  of  a 
wedaltax   isnf  snd  for  itieet  impronmoita, 

Tbe  facts  are  staled  tn  the  optolon. 

Mr.  A>  W.  Armstrong,  for  appellants: 

The  ordbance  is  contrary  to  the  14th  Amend- 
meot  of  the  Constltullon  of  tbe  United  Butee. 

Where  an  aaaesament  Is  to  be  paid  by  bene- 
flte,  proper^  owner*  bsTe  the  abaoluta  right 
to  be  beard,  and  a  law  making  It  vltboat  pro- 
rision  for  a  bearing  is  void. 

Cooley, Const  Llm,  p.  817,  nota  1:  Oanin  v. 
DaKtmum,  114  lod.  427;  Evnu  t.  Sumptitm, 
117  Ind.  1,  9  L.  B.  A.  eU;  Btalt  v.  fiiitd  rf» 
Lae.  4a  Wis.  EST;  Sdwrtv.  JWmer,  74  N.  Y. 
188,  80  Am.  Rep.  28B;  MeMtOatt  t.  Andeftai.. 
as  U-  8.  87,  U  L.  ed.  886;  Daridim  v.  Aew 
OrUan*.  H  U.  8.  97,  S4  L.  ed.  616;  Bagar  v. 
Beeiamatiim  DM.  So.  lOi.inV.  8.  701. 28  L. 
ed.  568:  Spneer  v.  jr«roftanf,  ISfi  U.  8.  849, 
81  L.  ed.  708;  Lmt  v.  TUUon,  140  U.  8.  81«. 
SS  L.  ed.  41S;  PavUen  v.  FarUavd.  149  U.  S. 
80.  87  L.  ed.  687;  QUmon  v.  Hetiag.  88  Kan- 
1B6. 


tlon. 

Wmk»  V.  JfthMtfibM.  10  Wit.  258;  CoosL  S84; 
Lvmtden  v.  Orou,  10  Wis.  389;  Burford  ▼. 
OmaAa  CVtv,  4  Neb.  888;  Kina  v.  PorOand,  2 
Or.  146;  &  V^rrana  Strett,  4  R.  L  230; 
Bdgertim  r.  Gnen  Coee  Springi,  19  Fla.  140; 
Pray  v.  Little  Roeh.  89  Aik.  81;  MobiU  t.  Bor- 
gan,  4S  Ala.  810;  MtAOt  v.  Boual  Utrut  R.  to. 
Id.  893:  Truin  v.  MobiU,  67  Ala.  6;  Paitner  t. 
Waj/,  6  Colo.  106;  Bnmn  v.  Bentrr.  7  Colo. 
8116:  Pireilo  v.  fioNnam,  12  Colo.  GS3:  ^intmt 
v.  SmiOi,  e  Minn.  866;  MeBean  v.  ChancUtr, 
B  Heisk.   849.  94  Am.  Rep.  808. 

The  nrdinances  set  forth  In  the  bill  are  not 
in  conformity  to  the  charter. 

9D111.  Mun.  Corp.  p.  914.  note. 

No  man's  property  can  be  taken  from  bim 
without  bis  consent,  except  by  due  procera  of 
law. 

ffelty,  Assessments,  p.  386;  Read-w.  Dinge$M. 
60  Fed.  Hep.  91,  S  C.  C.  A.  898.  note;  Stuart 
V.  i^ilmer.  74  N.  Y.  188,  80  Am.  Rep.  289 
Rdmtcn  r.  Wlutler,  :06  N.  Y.  679;  I^optt 
fencer,  v.  Ifnt  ReeheOt.  88  Hun,  186;  Conley, 
'I^n.869,  S6S;  dormn  v.  ZJauoman,  114  Ind. 
429;  Davii  t.  Lt/nelilmrg.  84  Ta.  870;  9  Dill. 
Hun.  Corp.  p.  929. 

Where  an  attempt  Is  made  to  cast  upon  bis 
particular  property  a  certain  portion  of  Ibe 
burden  of  Ibe  ooet  for  the  coostructtoo  of 
local  Improvements,  the  taxpayer  has  a  right 
to  be  heard. 

Pafilten  v.  ArMond,  149U.  8.  80,  87  I^  ed. 
687;  PilMurg,  O.  O.  A  St.  L.  R.  Oa.  t.  Radeiu. 
164  U.  8.  421.  88  L.  ed.  1081;  Cooley,  Const. 
Llm.  p.6t7,notel;  LanghemeT.RoSiaion.20 
Gratt.  667. 


.    _ _. Ren. 

148;  BorrouBhs.  Tasn.  471;  Oooley,  Tan.  MS 
tt  leg.; 9 DDL  Hon.  Corp.  pf.m,Mlti  Snm 
w.Wari.  88  Va.  8U. 


yCoogle 
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VlOLBTT  V.  AUEXAXOtttA. 


l^eM  HMMinent*  tn  not  founded  upun  ftoj 
Mea  of  leveDue,  but  apoo  ihe  tbeoij  of  beue- 
flu  conferred  by  aucb  Improvenwnta  upon  the 
adjacent  lott. 

J/orfoUc  Oitg  T.  BUii.  Sa  Oratt.  327. 

StrlkeoatueelemeDtof  benefit  and  B  special 
aaamment  lose*  Its  foundation. 

ElUolt,  itoads  A  8treet^  p.  406. 

JCcMN.  E.  B.  T»rlor  and  S*mii«l  G. 
Br«it.  for  appellee: 

Where  there  ii  Juriadlctlon  the  properly 
owner  wbo  eeea  the  ImproTemeut  made,  and 
tUtn  DO  objection  until  after  the  work  baa 
been  dooe,  cannot  defeat  the  amesiinent  upon 
the  ground  that  the  proceedings  did  not  give 
notke. 

J)ati*  T.  Lmekbmv,  H  Ya.  861:  Ner/elt 
OUr  V.  EBit.  M  Oratt.  2ST;  Elliott,  Roads  & 
Strcela,  p.  419; SDfU.  Huo.  Corp.  pp.  932. 980; 
Jfavidtan  t.  New  OrUani.  9«  uT  S.  104,  S4  L. 
ed.  819;  WtMtm  y.  JTm'n.  1S8  V.  B.  678,  88 
L.  ed.  544. 

An  a«»eMroeat  for  a  local  fmprcremeDt  ia 
not  a  tax  wtthin  the  meaning  of  the  constitu- 
tionel  proTlalon  requiring  onlformltj  of  taza* 

tlOD. 

Burroughs,  Tain.  p.  439,  Elliott,  Boadi  & 
Btieela,  pp.  860,  STO;  GlmieUmd  t.  Tripp,  18 
R  L  60,  ChanuxA  t.  Fordoelie  <C  O.  T.  fecial 
Lnte  DM.  Co.  88  La.  Ann.  828;  Iliehmond  <C 
A.  B.  a.  w.  iMiuAbura,  61  Ya.  478:  JVorfalk 
Oitf  T.  m't.  S»  QnlL  224;  MeGekee  t.  Ma- 
thi»,  91  Ark.  40;  Bmery  y.  Ban  Franeueo  Oat 
O).  S8  CaL  846;  mng  r.  Portland.  2  Or.  146; 
jBane*  r.  Wood  Covnty.  8  Ohio  St.  883;  Pal- 
mgra  t.  MorUm,  86  Mo.  898,  WiOard  t,  ftw- 
bary,  81  U.  B.  14  Walt.  67S,  20  L.  ed.  719; 
P^ipU  Qriigln.  ».  Brooldvn,  4  N.  T.  419.  B5 
Am.  Dec.  306;  Gam.  v.  Wood*,  44  Pa.  US; 
Lexington  t.  JfeQutVZan,  9  Dana,  614,  SS  Am. 
Dec.  169;  8taU  v.  iJean.  28  N.  J.  L.  886, 
MoaU  V.  Baltimore,  5  Md.  814,  61  Am.  Dec. 
276;  Einet  v.  ZMeenuvrtA,  8  Kan.  186.  Bur- 
ford  V.  Omaha  Oily,  4  Neb.  886;  SeviaU  y.  St. 
Paul.  20  Minn.  611;  Palmerv.  Btumph.  29  Ind. 
829;  3  Dill.  Mnn.  Corp.  p.  911,  6  762,  p.  666. 
lUinoU  C.  K  Oa.  ▼.  Decatur.  147  D.  8-  204.  87 
L.  ed.  186;  While  t.  People,  94  111.  604;  frow  v. 
Tctoiu),  96  111.  366.  86  Acn.  Rep.  148.  Snot  v. 

r-.nsfleld,  113  III.  66;  SterUng  t.  OaU,  117 
11.  aptngfiOd  T   ffrom,  120  Dl.  269. 

The  legislature  may  const) tultonally  confer 
upon  muDicipal  corporations  the  power  to  im- 
prove  their  streets  at  theezpenseof  the  onners 
of  the  real  estate  Improved. 

Faimm  t.  Morton.  26  Ho.  098;  ffivptian 
Zmm  (h.  T.  Harding,  37  Ho.  496;  S.  Joimh  t. 
CfDanogtmt,  81  Mo.  84S;  Lodaeood  t.  8t.  Louit, 
S4  Uo.  30;  M.  £(wif,  MeOrath  v.  CUmtn*.  86 
Ho.  467;  Jisermaa  t.  Blatetlej/,  78  Mo.  146; 
Bttibet  r.  lKait«  a>un(v  Comrt.  98  N.  C.  148, 
ealeaUm  v.  .Franf.  64  Tex.  42fl;  Sinion  v 
.^•Afrurv,  41  Cal.  526:  Haleigh  v,  Aom,  110  N. 
0.  B3,  17  L.  R.  A  880;  Munitipality  No.  t  t. 
ihinn,  ID  Lb.  Ann.  67;  Cain  t.  Datie  Countj/ 
Comrt.  88  N.  C.  8;  ViliaingUm  v,  ^jpp,  71  N. 
C.  76;  3  Dill.  Miin.  Corp.  g  761;  Cooler.  Const. 
Llm.  606  ;  1  Hare,  Am.  Const.  Law,  801;  Elli- 
ott, Roads  A  Streets,  p  870;  FtopU,  GHMn.  v. 
BroMr:  4  N.  Y.  419,  66  Am.  Dec.  366: 
IPAyfc  V.  NaAvilU.  3  Swan,  884.  Fralilai7i  v 
MaBerry,  6  Humph.  868;  Wathington  v.  Natk. 
tiOt,  I  Swan.  177;  Wamnt.  Btnly,  81  Iowa. 
SI  L.RA. 


81;  Nieh«U  v.  Bridgeport,  28  Conn.  1S9,  60 
Am.  Dec  886;  State  t.  Portage,  12  Wis.  668; 
Indianapotit  t.  Matuur,  15  Ind.  113;  AUea  t. 
i>rmo.  44  Yt  174;  Oniikihanjtt  t.  OhartettoA, 
1  MeCord,  L  226. 

The  law  of  assessments  (a  based  upon  the 
theory  that  wboever  recelTestbe  brueflts  bears 
the  burilen. 

Bakigh  v.  Prace,  tvpra;  Elliott,  Rottds  & 
Streets,  p.  2B9.  2  Dill.  Hun.  Corp.  pp.  911, 
913;  BuTfougbs.  Taxn.  p.  469;  Wdty,  As- 
■eaaments,  p.  415. 

"  Aiaesiiments  "  are  charges  laid  upon  indl- 
▼Idual  property,  because  the  property  on 
which  the  burden  Is  imposed  receiTas  a  special 
bebefit  which  is  different  frooa  the  general 
one  which  the  owner  enjoys  in  common  with 
others  as  dtlzeus  of  the  oommonwealtb. 
.  Elliott,  Boads  &.  Streets,  p.  869;  S  Dill.  Hun. 
Corp.  pp.  911,  969;  Welty,  Assessments,  p. 

In  determtning  questions  of  assessment  tbe 
law  ot  taxation  doea  not  apply,  becanse  tbe 
law  of  assessments  proceeds  on  the  theory  ibat 
the  property  benefited  shall  share  the  burden, 
as  it  is  a  personal  benefit. 

Piay  y.  Little  Itoek,  82  Aih.  81;  Svmitt  y. 
Saeramento,  13  Cal,  76;  Fcople,  Btandtng,  v. 
Burr,  18  Cal.  348;  Bmeryy.  San  Praneiteo  Gae 
Co.  28  Cal.  84S;  Emery  v.  Bradford.  39  Cal. 
78;  Walth  v.  Mathevn.lA  128;  Taylor  v.  Pal- 
mer. 81  Cal.  240:  Oraiby  t.  Lyon.  87  Cal.  343; 
Chamber*  t.  BatterUe.  40  Cal.  497,  Beelama- 
tion  DUt.  So.  lOS  T.  Eagar.  6  Sawy.  569; 
Edgerton  v  Green  One  Springe.  19  Fta.  140; 
Whiff  V.  P^mU.Um.  604;  Fakhy.  Penple,9a 
m.  1S7;  MeLeaa  v.  BloomtTigton.  106  III.  209; 
Beammon  v,  Chicago,  42  Dl.  192;  Crate  v.  To- 
lono.  06  ni.  265,  86  Am.  Rep.  143,  Virginia  t. 
EaU,  86  111.  378;  Goodrich  v.  Wineheiter  A  D. 
Tump.  Co.  36  Ind.  119;  Bripht  y.  MeOul- 
Unigh,  37  Ind.  328.  Palmer  y  Btumph,  29  Ind. 
829;  Lafayette  v  Jennere,  10  Ind.  70;  Bank  of 
the  StaU  y.  Neu  Albany,  11  Ind.  18S;  Ander- 
ton  y.  Kerne  Draining  Co.  14  Ind.  199;  Tnr- 
pin  y.  Book  Oreek  A  L.  W  L.  Braeel  Road 
Co.  48  Ind!  46;  Uinet  v.  Leaicenworth.  8  Ean. 
186;  Munieipaiity  No.  t  V.  Dunn,  ID  La.  Ann. 
57;  New  Orlean*  y.  Elliott,  Id.  69;  Teatman  y. 
Orandall,  11  La.  Ann.  320;  iValiaee  v.  Shelton, 

14  La.  Ann.  GU8;  Biehop  y.  Marke,  16  La.  Anti. 
147;  Neie  Orleaae  Drainage  Co.  11  La.  Ann. 
888;  liunieipality  No.  »  t.  QuUlotie.  14  La. 
Add.  206.  Be  Opening  of  Catacalvo  it  M. 
Btreet*,  SO  La.  Ann.  497;  Stale  v.  Nev  Orteane, 

15  Ia.  Ann.  854;  Dorgan  y.  Botton,  19  Allen. 
328;  Merrick  y.  Amhertt,  Id.  SDO;  Mott  t  De- 
troit. 18  Micb.  486;  Hoyt  y.  Eaet  Saginaw.  19 
Mich.  89;  L^eme  T-  DfWoit,  2  Mich.  686; 
Williame  y  Detroit,  3  Mlob.  66Ui  WootBmdge 
V.  Detroit,  8  MIcb.  374;  Warren  v.  Grand  Ha 


Gammaek.  37  Hlu.  309,  61  Am.  Dec. 
508;  Smith  y,  Aberdeen,  36  Miss.  468;  Aleom 
V.  Earner,  88  Miss.  663;  Daily  y.  Bwipe,  47 
Miss.  367,  Macon  -v.  Patty.  67  Miss.  m.  S4 
Am.  Rep.  451;  Oarrett  v.  Bt.  Loui^,  26  Ho. 
606;  Utrig  v  «1.  Louie.  44  Mo.  458;  Neenan 
y.  BmiUi.  60  Ho.  536.  Egyptian  Levee  (h.  r. 
EaidiK.  27  Mo.  495,  73  Am.  Dec.  376.  fiitf- 
ford  r.  Omaka  Vity,  4  Meb.  886;  Toung  T. 
Henderten,  76  N.  C.  4!0:  Vain  t.  DaeU  Com- 


..CoCH^Ic 


VnajxtA  BtrPBXifK  Coubt  or  Appbai.8. 


tt  Onmn.  8<t  N.  0.  8;  S%f(/'on{  t.  Lineetn 
CoMiOg  Omn.  Id.  653;  BaUigh  t.  Peaee,  110 
H.  0.  8S,  17  L.  R.  A.  SSO;  HiU  t.  Higdon,  6 
Oblo  Bt  248,  B7  Am.  Dec.  289;  Marion  v. 
Bpter.  B  Ohio  St.  250;  Emit  t.  KuniU,  6  Ohio 
St.  820;  Amsn  t.  Wood  Counts.  8  Ohio  8l. 
sat;  NortAera  Indiana  R.  Co.  v.  ConnaUv,  10 
Olilo  8t  ISO;  Raymond  v.  GteMland.  43  Ohio 
St.  622;  Batting*  t.  OtiumlniM,  Id.  SBS;  Zana- 
ville  T.  SieAard»,  6  Ohio  St.  SSO;  ftno  t. 
Pwrtlnnd,  3  Or.  146;  %  Dorranee  Strtet.  i  R. 
I.  230;  Wuk»  V.  itaieau/tee.  10  Wis.  848; 
Lamadon  t.  CVtwf,  Id.  283;  Bond  t.  EtnotAa, 
17  Wis.  281;  Biaflmond  <fi  .J.  A  Cb.  t.  £jneA- 
iuf^,  81Va.  478;  JlWoii  Oily  v.  EUi»,  86 
Gffttt.  284;  Davi*  y.  Lynrhbvrg,  84  Va.  861 ; 
Green  y.  Ward,  88  V«.  824;  iBtnoi*  0.  B.  Co. 
T.  DeeatuT,  147  P.  8.  204,  37  L.  ed.  1B8;  fle 
ifew  Torit,  11  JobD*.  77:  Sftorpev.  SowV,  4 
HUI,  76;  Uviiiff*ton  y.  Nev>  Tort,  8  Wend. 
85;  Be  P<arman  Btrttt,  17  Wend.  046;  MdioU 
▼.  Bridlgupurt,  28  Conn.  188,  60  Am,  Dec.  636; 
SorOem  Libertitt  y  '  St.  John't  Okvrch,  18 
Pa.  107;  fiWwi^T.  AUrgheny,  26  Pa.  128; 
Wray  y.  PitMwgh,  46  Pa.  866;  Bammett  y. 
f^iiladtlphia.  60  Pa.  146,  8  Am.  Rep.  616; 
WathintfUm  Atenue.tSB  Pa.  363;  Ltxington  v, 
MeQuiilan,  9  Daua,  518,  85  Am.  Dec.  169; 
Burjiti  y.  Atchiton.  2  Kan.  454;  &.  Je*eph  y. 
VDonoghw,  81  Mo.  845;  Bt.  Joteph  y  An- 
Oiony,  80  Mo.  687;  Mnnieipatily  No.  t  v. 
White,  9  La.  Ann.  446;  Oummins*  v.  Police 
Jury,  Id.  608;  Rie/iardion  v.  Morgan,  16 
La,  Ann.  429;  Maloy  V.  Marietta.  11  Ohio 
Su  6)16  1  Z,imo  t.  Cemetery  Amo.  43  Ohio 
8t.  138,  Bl  Am.  Rep.  SOS:  Eaymond  y.  Clew- 
land,  42  Ohio  St.  632;  Stare,  Mann,  v.  Jw- 
tey  City,  24  N.  J.  L.  662;  Yaiter  v.  George, 
47  Him.  71S;  Fairfitld  V.  Batdiffe,  20  Iowa, 
896;  JbnM  7.  Boston,  104  Mass.  461;  .^(exandrr 
T.  a(/(«mor<,  B  QIll.  883;  BaZtimoT»y._QTeen 
Mount  Ca     '        "  -  >-  ■  - 

Kenotlui,  i 


CKrdwell.  J.,  delivered  the  opfolon  of 
the  court : 

The  S8d  seotlan  of  tbe  charter  of  tfae  city 
of   Alexandria,  as  amended  by  an  act  oF  tbe 

lee-islature  approved  March  1,  1888,  provides 
that,  "  wlienever  any  street  shall  be  laid  out 
or  extended  or  on;  eziatlng  street  graded, 
paved,  or  repaved,  or  culvert  or  sewer  built, 
or  curbins  put  down,  two  tblrds  of  tbe  ez- 
penee  thereof  shall  be  paid  bjr  the  ownera  of 
the  real  estate  beneSted  thereby.  Wheaevcr 
any  sidewalk  thall  be  laid,  the  wboli 

peQse  thereof  shall  be  paid  by  the  owdl 

tlie  real  estate  beneQt«d  thereby.'  The  city 
council  of  Alexandria,  br  an  ordinance  ap- 
proved Hay  13,  1886,  provided tbat,  "when- 
ever paving,  graveling,  or  other  Improve- 
iiirnts  of  the  street  ahatl  be  ordered  to  be 
done  bv  the  city  council,  whether  of  the 
sidowalk  '  " 


rriageway.  that  it  shall  be  thi 


including  the  half  of  any  Jolot  alley  nm- 
ning  Into  the  atreet  paved,  graveled,  or 
otherwise  Improved,  or  apoif  which  curbe 
have  been  put  down,  which  statement  sball 
be  filed  ana  preserved  by  the  said  clerk,  who 
shall  also  forthwith  make  out  and  deliver  to 
the  proper  collector  of  taxes  for  collection 
according  to  law  bills  against  every  such 
proprietor  for  two  tbtrds  of  an  amount  which 
shall  bear  tbe  same  ratio  to  tbe  cost  of  all 
the  work  dona  op  that  half  of  tbe  street  on 
rhich  hie  lot  fronts  aa  the  front  of  the  pro- 
irletor's  ground  iMars  to  the  front  of  all  the 
ats  on  the  same  side  of  and  binding  on  that 
portion  of  tbe  said  street  so  paved,  graveled, 
or  otherwise  improved-  And  the  like  pro- 
ceedings and  privileges  shall  be  had  by  said 
collector  in  regard  to  such  bills  as  In  regard 
to  bills  tor  other  tazn,  aascasmeiita,  or 
charges. " 

By  virtue  of  the  aforesaid  8Sd  section  of 
the  charter,  the  city  council  of  Alexandria 
passed  the  following  ordinance: 

"Be  It  cirdained  by  the  city  council  of 
Alexandria,  Vs.,  that  the  committee  on 
streets  are  berebv  authorized  and  directed 
to  have  the  curbing  set,  gutters  paved,  and 
a  6-foot  brick  sidewalk  put  down  on  both 
aides  of  Alfred  street,  from  the  south  line  of 
Duke  street  to  tbe  north  line  of  Wilkes  street, 
aodthesald  committee  on  atreetSHhall  adver- 
tise for  ten  dava  in  some  newspaper  published 
in  the  city  of  Alexandria,  for  proposals  to 
do  said  work,  and  shall  enter  into  contract 
with  the  lowest  responsible  bidder  for  said 
work,  and  require  of  the  person  or  persona 
contracting  to  do  said  work  or  furnishing 
the  material  therefor,  to  give  bonds  in  the 
penalty  of  tl.OOO  with  surety  or  sureties  to 
be  approved  bv  said  committee,  conditioned 
for  the  faithful  performance  of  said  contract. 
"Be  it  further  ordained,  thatan  aaEesamont 
shall  be  levied  upon  the  property  binding 
on  said  atreet  aa  described  In  this  ordinance, 
to  wit :  Two  thirds  Of  the  cost  of  such  gut- 
tering and  curbing  to  be  paid  by  tbe  owner* 
of  Ibe  real  estate  fronting  on  said  street, 
and  tbe  whole  of  the  coat  of  putting  down 
said  brick  sidewalk  to  be  pala  by  the  own- 
ers of  tbe  real  estate  on  said  street  The 
committee  on  streets  are  authorized  to  em- 
ploy tk  competent  engineer  to  superinteod 
aala    work   at  a  cost  not  to  ezoeed  $5  a 

Pursuant  to  tb is  ordinance  the  curbing  was 
set.  gutters  pared,  and  a  6-foot  brick  sidewalk 
putdown  on  both  sides  of  Alfred  street,  from 
the  south  line  of  Duke  street  to  the  north 
line  of  WUkea  street,  as  provided  for  in  the 
ordinance.  Tbe  total  cost  of  this  work  s- 
mounted  to  tl, 989.89,  and  this  was  appor- 
tioned acGordiog  to  frontage  among  the  own- 
ers of  the  lands  abutting  on  Alfred  street, 
as  to  two  thirds  of  the  costs  of  curbing  and 
paving  the  gutters,  and  aa  to  tfae  whole  of 
tbe  costs  of  the  sidewalks;  the  city  of  Al- 
exandria paying  one  third  of  the  cost  of 
curbing  and  paving  gutters.  Of  this  front- 
age tbe  heirs  of  Robert  O.  Ttolett,  who  are 
the  appellants  here,  owned  858  feet  3  Inches. 
eztending  back  with  that  wldtb  188  feet  5 
Inches,  and  were  isncsMd   with  tbe  mun  of 
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980S.08,  as  tha  proprntlon  of  the  toul  ouaM 
of  tbe  tmpiovemeato  to  Alfred  street  to  be 
bonie  by  their  propetty  abuttlDg  on  tfaac 
•treet;  Uiia  sum  iDcludlng  two  tblrds  of  the 
cosu  of  curbiog  kud  paving  tbe  gutters,  and 
the  entire  oost  of  tbe  sidewalk,  and  appoT- 
tloneil  nccordlng  to  frontage.  On  the  20th 
or  March.  1365,  the  ctty  oouDcll  of  Liex- 
nndriu  flied  its  bill  In  the  corporation  court 
•it  ihedtjof  Alexandria,  againatappellanla, 
W  enforce  the  lien  claimed  oy  Ibe  complaln- 
nni  on  kppellant'B  propertj  on  Alfred  street, 
Tor  tbe  amount  WHeased  anainBtthe  property. 
'  BH  Stated.  The  defendants  demurred  to  and 
aniweredthiablll.  Tbe  answer  admitted  that 
the  work  was  done  sb  get  out  in  the  bill, 
but  denied  that  the  lot  or  ground  on  which 
complainant  claimed  a  lien  had  been  bene- 
fited by  the  imprnvemeota  to  Alfred  street. 
and  denied  that  complainant  bad  a  Iten  on 
the  lot  or  ground  as  claimed.  Upon  tbe 
hearlDKof  the  cause,  on  the  bill  and  exhibits 
therawlth,  and  the  demurrer  and  answer 
ibereto,  the  conwrallou  court  of  Alexandria 
overrnled  tbe  demurrer,  and  decreed 
of  the  property,  to  be  made  by  commia 
appointed,  unless  tbe  defendants  paid  to  tbe 
complainant,  tfaRClly  council  of  Alexandria, 
wUbio  thirty  days,  the  amount  claimed  In 
the  bill  and  tbe  costs  of  this  suit.  Prom 
this  decree,  an  appeal  and  supersedeas  was 
awarded  by  a  Judge  of  this  court. 

Tbe  facts  In  the  case  are  few,  and  need 
not  be  considered,  as  they  are,  In  tbe 
not  controverted ;  but  the  grounds  upon 
which  appellants  deny  the  validity  of  the 
claim  asserted  by  appellee  are  as  follows : 
(1)  Tbe  ordinance  under  which  the  claim 
■rises  is  contrary  to  tbe  I4th  Amendment  to 
the  Constitution  of  tbe  United  States,  which 
declares  that  no  state  shall  "deprive  any  per- 
son of  life,  liberty,  or  nrc"    '  ' 

process  of  law."  (2) 
nances  of  the  city  of  Alexanuns  are 
flict  with  g  1,  art.  10,  of  the  CoDstltutloo  of 
ViMluls,  In  which  It  is  provided:  "Sec. 
1.  Taxation,  except  aa  hereinafter  provided, 
whether  Imnosed  bv  the  slate,  countr.  or 
tonwrate  boaiea.  shall  beequal  and  uniform, 
and  all  property,  both  real  and  personal, 
■hall  be  taxed  In  proportion  to  Its  value,  to 
be  ascertained  as  prescribed  by  law.  No 
one  species  of  property  from  which  a  tax 
may  be  collected  shall  be  taxed  higher  than 
any  other  species  of  property  of  equal  value." 
(3)  Tbe  city  council  of  Alexandria  did  not 
have  the  authority,  under  the  provision  of 
tbe  S3d  section  of  tbe  charter,  to  pass  tbe 
erdinancc*  set  forth  In  tbe  bill  of  complaint ; 
and  said  ordinances  are  In 
tiiarter,  and  null  and  void. 

Tbe  Brat  question  to  be  considered  may 
be  stated  in  this  form  :  Can  an  n  - 
forlocal  improvement  be  exacted  by 
pal  corpomtion  until  tbe  peraon  of  whom  It 
IS  exacted  shall  have  had  opporcunltv  to  ap- 
pear and  contest  tbe  legality,  Justice,  and 
(oriBctneas  of  the  proposed  assesameniT  It 
will  be  observed  that  the  section  of  tbe  char- 
ter of  Alexandria,  and  the  ordinance  under 
which  tbe  controversy  arises,  quoted  In  full 
>bove,  do  not  provide  for  any  notice  to  the 
■owners  of  the  loU  abutting  on  Alfred  street 
"1  L.  R.  A.  1 


which  gSTa  them  the  opportualty  to  he  beard 
before  their  property  was  atsesMd  to  meet 
the  costs  of  the  proposed  Improvements  %o 
the  street.  The  eameat  contention  of  coud- 
sel  for  appellee  Is  that  th«  Uth  Amendment 
to  Oie  Constitution  of  the  United  Stetea  doM 
not  apply  to  local  anaoosmepf  for  Imorove- 
ments,  but  relates  principally  to  theeserclaa 
of  tlie  right  of  eminent  domain  ;  while,  on 
the  other  hand,  jt  haa  been  argued  in  the 
courts  of  some  of  the  other  atates  of  the  Union 
that  It  does  not  apply  to  the  exercise  of  the 
eminent  domain  power.  This  question,  how- 
ever, la  reviewed  bj  Lewis,  in  bis  work  on 
Eminent  Domain  (^  865),  where  he  showa, 
upon  re^n  and  authority,  that  tbe  provlalon 
cannot  be  restricted  either  to  tbe  exercise  of 
tbe  right  of  eminent  domain  or  to  other  pro- 
ceedings affecting  liberty  or  tbe  rights  of 
property.  He  says  that  tbe  provision  that 
private  property  Bhall  not  be  taken  for  publle 
use  without  Just  compensation  is  simply  an 
additional  guaranty  to  tbe  provision  that  a 
citi7.en  shall  not  be  deprived  of  bis  liberty 
or  property  without  dun  process  of  law ;  that 
"the  one  provision  Is  not  exclusive  of  tJie 
other.  .  .  .  The  one  prevents  the  prop> 
erty  of  the  citixen  being  taken  under  that 
power  [of  eminent  domain] ,  for  any  purpoee 
except  a  public  use,  ana  then  only  upon 
making  Just  compensation;  while  tbe  other 
prevents  bis  property  being  taken  for  public 
use  without  due  process  of  law."  And  he 
then  adds :  "  Without  attempting  to  answer 
this  question  fWhat  Is  due  process  of  lawt] 
by  a  general  aefloltlon.  It  Is  sufficient  for 
tbe  present  inquiry  to  say  that  all  tbe  au- 
tborltlea  agree  that  due  process  of  lav  re- 
quirea  that  a  person  shall  have  reasonable 
notice  and  a  reasonable  opportunity  lo  be 
beard  before  an  impartial  tribunal  before 
any  binding  decree  can  be  passed  affecting 
bla  right  to  liberty  or  property."  We  need 
not  extend  tbe  discussion  aa  to  what  is  due 
process  of  law ;  for  it  Is  not  pretended  that 
there  haa  been  due  process  of  law  In  the 
proceedings  leading  up  to  tbe  ajsesament  In 
the  case  at  bar.  but  the  claim  is  that  the  pro- 
vision does  not  apply.  "That  local  asaeas- 
mentB  are  made  under  the  taxing  power 
does  not  admit  of  a  doubt, "  says  Burroughs, 
in  his  excellent  work  on  Taxation  (p.  461). 
See  also  Cooley,  Tsxn.  pp.  628,  S24.  where 
be  savfl:  "That  these  assessments  are  an 
exercise  of  the  taxing  power  baa  over  and 
over  again  been  aiRrmed.  until  the  contro- 
versy most  be  repuded  as  closed," — citing 
numerous  authorities.  Bedle,  J.,  in  tbe 
opinion  of  the  supierae  court  of  New  Jtirsey 
In  the  caae  of  Slate  t.  Fuller,  M  S.  J.  L. 
S27,  says:  "This  class  of  assessments  la 
distlrgulsbable  from  our  general  idea  of  » 
tax.  but  owes  ita  origin  to  the  same  aource 
or  power;  and  thia  power  to  tax  should  exist 
Id  the  discretion  of  the  legislature,  wlUiout 
the  Interference  of  the  courts,  hnleaa  some 
radical  principle  la  violated  or  the  guaian- 
ties  of  tbe  Constitution  are  disturbed  under 
color  of  Its  exercise." 
A  clearer  statement  of  tbe  rule  that  should 

Sivern  in  considering  the  question  arising  tn 
la  case  cannot  be  found,  and  it  brlnga  ua 
directly  to  tbe  queatlm  whether  the  snforae- 
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ment  of  %  locftl  Mwwmant  for  ImproveinentB 
to  a  itreet,  wb«re  the  person  of  whom  tbe 
UBesBment  !■  exacted  bu  bod  no  opportunity 
to  appear  and  cooteat  the  lefralitv,  juatlce, 
and  correctoeaa  ot  the  aaaeMmeot  before  it  la 
llDallf  determloed  upon,  and  a  Hen  fixed  oi 
h)e  property,  la  the  taking  of  hla  property 
without  due  process  of  law,  within  the  mean 
Ing  of  the  proTlslonof  the  Federal  Oonatltu 
tloD.  Id  evei?  ingtaace  where  the  rights  of 
property  are  involved,  before  the  liability 
of  the  taxpayer  la  Anally  determined,  be 
muat  have  some  kind  of  notice  of  the  pro- 
ceedings, and  an  opportunity  to  be  hoard 

witli  reference  to  " '"-  -'  ^'-  

and  the  amount 
Oonat.  L.  671,  and  caaea  cited  In  nole  S.  In 
OOoptr  V.  Waruitteivlh  DUt.  Bd.  of  Work*.  11 
C.  B.  N.  B.  181,  Involving  tlie  action  of  the 
Ijoard  ot  public  workd,  in  pursuance  of  a 
atatutewblcbdid  not  require  notice,  Wllles, 
J.,  uid:  "I  apprehend  that  a  tribunal 
which  la  by  law  invested  with  power  t 
affect  the  property  of  one  ot  her  majcHty' 
■nbjects,  ia  bound  to  give,  audi  subject  a_ 
opportunity  ot  being  heard  before  it  pro- 
ceeds :  and  that  that  rale  is  of  univeraal  ap- 


plication, and  toanded  upon  the  plainest 
principle!  of  jUHtice."  Judge  Earl,  in  an 
elaborate  opinion  of  tlie  court  of  appeals  of 
New  York  in  Staarl  v.  Palmer.  74  N.  T. 
191.  SO  Am.  Rep.  389,  said  :  "It  is  difficult 
to  de&ne  with  precision  the  exact  meaning 
and  scope  of  the  phraae  'due  process  of  law. 
Any  definition  which  could  be  given,  would 
probablv  fail  to  comprehend  all  the  cases 
to  which  it  would  apply.  It  is  probably 
wiser,  as  recently  stated  by  Mr.  Justice  Mil- 
ler, of  the  United  States  Supreme  Court, 
'to  leave  the  meaning  to  be  evolved  by  the 
gradual  process  of  judicial  inclusion  and 
exclusion,  as  the  cases  DreaenC«d  for  decision 
shall  require,  with  the  reasoning  on  which 
inch  decisions  may  be  founded. '  Bavidwn 
T.  Hew  Orleant,  99  U.  S.  104,  34  L.  ed.  SIS. 
It  may,  however,  be  stated  generally  that 
due  process  of  law  requires  an  orderly  prO: 
Deeding  adapted  to  the  nature  of  the  case  In 
which  tbe  citizen  has  an  opportunity  to  be 
beard,  and  to  defend,  enforce,  and  protect 
his  rights.  .  .  .  We  cannot  conceive  of 
due  process  ot  law  without  tbis. "  And, 
again :  "  It  has  always  been  the  general  rule 
in  tbls  country,  in  every  syslem  of, assess- 
ment and  taxation,  to  give  tbe  person  to 
be  assessed  an  opportunity  to  be  beard  at 
•ome  stage  of  tbe  proceeding.  That  'due 
process  oflaw'  requires  this,  has  been  o.uite 
uniformly  recognized." 

The  case  ot  Stuart  v.  P^mar,  rwpra,  arose 
under  the  act  of  tbe  general  assembly  of  New 
York,  passed  In  1869.  and  amended  in  1870, 
entitled  "  An  Act  to  Lay  out.  Open,  and  Grade 
Atlantic  Avenue  In  tbe  Town  of  New  Lots. 
Kings  County."  The  act  provided  for  two 
assessments, — one  for  the  aamages  awarded 
to  the  owners  of  tbe  land,  under  §  8  of  the 
.  ^  amended,  and  another  for  tbe 


. .8  to  be  made  and  confirmed  after  proper 
notice  to  and  hearing  of  the  parties  Interested. 
The  latter  assessment  could  be  made  wiljiout 


any  notice  to  or  hearing  of  any  person,  ami 
was,  under  tbe  provlsiona  of  tbe  act,  made  a 
lien  upon  the  lands  upon  which  ihev  ^ould 
be  assessed,  and  to  be  levied  and  collected  Id 
tlie  same  manner  aa  other  taxes  are  required 
by  law  to  l>e  collected.  Stuart,  upon  wlioee 
land  u)  asaeaament  had  been  made  nnder  this 
act,  brought  his  action  (tgatnst  Palmer,  col- 
lector of  the  taxes  of  tbe  t^wn  of  New  Lots, 
to  vBcat«  the  assessment  aa  a  cloud  upon  hia 
title  to  the  land,  and  to  restrain  the  collectc* 
from  collecting  the  tax,  upon  two  grounda, 
one  of  which  was  that  the  assessment  had 
i>een  made  without  any  notice  to  or  hearing, 
of  him  or  other  property  owners.  The  opin- 
ion of  the  court  of  appeals  of  New  York, 
by  Judge  Earl,  as  stated,  held  the  act  un- 
constitiitional,  and  that  tbe  assessment  and 
Hen  thereof  was  void,  and  vacated  and  aet 
it  aside  Ivecause  It  was  made,  levied,  and 
confirmed  without  any  notice  to  plaintiff  or 
otber  property  owners  affected  by  it,  and 
that,  aa  the  aet  required  no  notice,  and  a 
provision  for  notice  conld  not  be  Implied,  II 
was,  in  effect,  to  deprive  tbe  owner  of  his 
roperty  without  due  process  of  law ;  citing 
great  number  of  autlioritlet  to  sustain  tbft 
conclusion.  Hr.  Justice  Field,  Indlscowing 
this  question  in  the  opinion  of  tbe  circuit 
court  of  the  United  States,  district  of  Cali- 
fornia (Santa  Clara  Ootmtj/  v.  SmtAsm  P.  B. 
Oo.  18  Fed.  Rep,  410) ,  says :  "  Tbe  notice  to 
which  we  refer  need  not  be  a  personal  cita- 
tion ;  it  is  sufficient  if  it  be  given  by  a  law 
designating  the  time  and  place  where  partiea 
may  contest  the  justice  of  the  valuation.  As 
a  general  rule  only  a  statutory  notice  is 
given.  The  state  may  designate  the  kind  of 
notice  and  tbe  manner  in  which  it  shall  be 
'veo.  All  that  we  assert,  or  have  asaerted, 
that  there  must  be  a  notice  of  some  kind 
which  will  call  the  attention  of  the  partiea 
to  the  subject,  and  inform  them  when  and 
where  they  will  be  permitted  to  expose  any 
alleged  wrong  in  the  valuation  of  wblch  they 
may  complain.  It  Was  with  reference  to  the 
class  of  cases  where  values  are  to  be  found 
upon  evideoce,  that  we  said  in  the  San  Mateo 
suit  that  notice  and  opportunity  to  be  heard 

essential  to  tbe  validity  of  the  assesa- 

and  without  which  the  proceeding  by 
which  tbe  taxpayer's  property  waa  taken 
from  him  would  not  be  due  process  of  law." 
This  eminent  jurist  goes  so  far  as  to  say  thai 
to  exclude  the  operation  of  this  constitutional 
provision  In  matters  of  taxations  would  ne- 
cessitate a  limitation  by  implication  upon  th« 
broad  and  comprehensive  laDgunge  used,  so 
as  to  make  It  read,  "Nor  shall  anj  state  de- 
prive any  person  of  hia  property  without  due 
process  of  law,  except  It  be  In  the  form  of 
taxation, "  and  adds  "that  the  power  ot  op- 
pression by  taxation  Is  not  thus  permitted.' 
He  also  says  "that  the  conteniion  that  there 
is  a  difference  In  the  law  as  to  notice  and  op- 
portunity to  be  beard  when  an  assessment  is 
made  for  local  purpoees,  and  where  It  is  made 
under  a  statute  providing  revenue  for  tbe 
state.  Is  without  foundation  :"  that  "nothing 
is  better  established,  by  a  weight  <if  au- 
thority absolutely  overwhelming,  than  that 
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log."  nU  cue  afteinarda  weal  to  tlie 
Unltert  8UIH  Bapreme  Court,  and  tbe  de- 
clalon  of  the  loner  court  was  atflrmed,  Mr. 
JoBtlce  HarlaD  dell vei log  the  opinion, 
though  be  does  not  dtacnis  Uie  oonatlCutloaal 

JDettlon  BO  eUbontely  argued  bj  both  Hr. 
nitlce  Field  and  Judge  Sawrer  !□  the  lower 
court,  sarlng  that  It  waa  unneoessary  to  do 
■o,  as  the  Judgment  could  bq  afflrmed  on 
other  iptiund. 

In  dlicuaslDg  the  qaestlon  whether  the 
right  to  be  heard  In  tax  cues  U  a  right 
which  la  Indefeasible  (Oooley,  Taxn.  lit 
ed.  a«5,'SM),  Judge  Coolej  Mja:  'Vfe 
■honld  887  that  notice  of  the  proceedlnga  in 
■BCb  oues,  and  an  opportunity  for  a  hearing 
of  some  description,  were  matter*  ol  oon- 
stitutional  right.  It  bM  been  cuatomarr  to 
provide  for  them  as  a  part  of  what  la  'due 
prooea  of  law'  tor  these  caaas;  and  it  la  not 
to  beaaanmed  that  oonttitutlonal  provialona, 
cuefullj  framed  tot  the  protection  of  prop- 
ertf,  were  Intended,  or  could  be  constmea, 
to  aancllon  legislation  under  which  officers 
might  eecretlj  assess  one  tax  anj  amount  In 
tfaeir  discretion,  withont  giving  him  an  op- 
portunity to  contest  the  Justice  of  tbe  asaeas- 
ment.  It  has  often  been  vei^  pointedly  and 
emphatically  declared  that  it  la  contrary  to 
tbe  Srat  principlea  of  luatioe  that  one  should 
be  condemned  unheard :  and  it  has  also  been 
justly  obserred  of  taxing  officers,  that  'it 
would  be  a  dangerous  precedent  to  bold  that 
way  abaolute  power  resides  in  them  to  tax  as 
they  ma;  ohooM,  withont  givinz  any  notice 
to  the  owner.  It  li  a  power  llaole  to  great 
abnae, '  and  it  might  aafely  have  been  Added, 
It  Is  a  power  that,  under  such  circumitances; 
would  be  certain  to  be  abused.  'The  general 
principles  of  law  applicable  to  such   tribu- 


2M.  Dne  proceas  of  law  lequi 
(tbe  land  owner)  ahall  have  a  chance  to  in- 
terpose objection  to  the  validity  of  tbe  tax. 
or  to  tbe  contention  that  his  land  is  liable 
for  it,  orto  the  manner  of  BHSesaing  or  collect- 
ing it,  at  tome  stage  of  the  proceedings, 
berore  his  property  is  irrevocably  gone ;  and 
this  before  some  authoritv  competent  to  af- 
ford relief  in  case  of  Invalidity  or  injustice. 
Ur.  Black,  tnnote  tocaseof  jSauIv.  Dingeu, 
8  C.  C.  A.  88B. 

Counsel  for  appellee  cite,  In  support  of 
tbetr  contention,  the  mse  of  Davidton  v.  Neie 
Orleani.  tupra,  quoting  frnin  tbe  opinion  of 
Mi.  JuHtice  Miller,  in  which  he  saya^sub- 
Btantlally  vrliat  is  said  by  Mr.  Dillon  in 
bis  work  on  Mauicipal  Corporations  (pagea 
980-983.  g  760)— "that  whenever,  by  the 
laws  of  a  slate,  or  by  state  authority,  a  tax, 
assessment,  servitude,  or  other  burden  is  im- 
poaed  upoD  property  for  the  public  use, 
whether  It  be  for  the  whole  slate  or  of  aome 
more  limited  portion  ol  the  community,  and 
thoee  laws  provide  for  a  mode  of  conflrmlng 
or  contesting  the  charge  thus  Imposed,  in 
the  ordinary  coarts  of  Jnslice,  with  such 
notice  to  the  person,  or  such  proceedings  In 
regard  to  the  property,  as  is  appropriate  In 
such  proceedings,  it  cannot  be  said  to  de- 
prive the  owner  ot  bis  property  without  due 
process  of  law,  however  obnoxious  It  may 
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be  to  other  objections.  So  the  determination 
of  the  taiing  district  and  the  manner  ol  the 
apportionment  are  all  within  the  legislative 
power;  and  whenever  the  law  operates  alike 
on  all  persons  and  property  similarly  sit- 
uated, equal  protection  cannot  be  said  to  be 
denied."  But  It  is  clear  to  my  mind  that 
this  does  not  sustain  appellee's  contention, 
as  the  court  there  declares.  In  plain  language, 
that  whenever  the  laws  there  discussed  pro- 
vide a  mode  for  contesting  the  charge  im- 
posed in  a  court  of  Justice,  with  such  notice 
to  the  peraon,  or  such  prooeedinga  In  regard 
to  the  property,  as  are  appropriate  to  the  na- 
ture of  the  case,  then  they  do  not  deprive  a 
peraon  of  his  property  withont  dne  process 
of  law ;  thus  clearly  making  tbe  conatitu- 
tionalitvofthelaw  dependent  upon  Its  giv- 
ing notice  to  the  party  to  be  aftected,  ana  an 
opportunity  of  contesting  the  dtarice-  In 
every  case  that  I  have  been  able  to  examine 
which  has  gone  to  tbe  Supreme  Court  of  the 
United  StaMa.  and  In  vrnlcb  the  quealiun 
under  consideration  was  considered,  that 
court  has  upheld  tbe  validity  of  tbe  laws 
upon  the  ground  that  notice  and  hearing  had 
been  provided  for,  or  held  tbe  laws  to  be  un- 
constitutional and  void  because  notice  to  the 
EBrty  to  be  siTected  and  an  opportunity  to 
g  heard  were  not  provided  for.  MeUmtn  v. 
Andtnon,  96  U.  S.  87,  24  I.,  ed.  ffSS ;  Da- 
tidton  V.  iftw  Orkaru,  tupra:  Bagar  v.  Reda- 
maUon  DM.  M.  108.  Ill  D.  B.  701,  38  L. 
ed.  SeO ;  Amuar  t.  Merihant,  ISS  U.  S.  840. 
81  L.  ed.  TSS :  WaUtim  v.  Smin,  138  U.  S. 
ST8-5S3,  S3  L.  ed.  544-046 ;  Lent  v.  TOUon. 
140  U,  S-  816,  SS  I.,  ed.  419 :  Faultea  v. 
Fortiand,  149  U.  6.  80,  87  L.  ed.  687 ;  PitU- 
btirg,  C.  C.  d  3t.  L.  R.  Ch.  v.  Baelm*,  154 
C.  8.  431.  88  L.  ed.  1081.  But  for  extend- 
ing the  discussion  of  this  question  to  too 
great  a  length.  If  such  Is  not  already  the 
case,  innumerable  decisions  of  the  courts  of 
other  states  might  be  cited  and  reviewed, 
wherein  assessments  for  local  Improvements 
were  held  to  be  void,  and  were  vacated,  be- 
cause made,  levied,  and  confirmed  without 
ly  notice  to  property  owners  affected. 
We  come  now  to  consider  tbe  cases  that 
have  (Men  before  this  court  since  the  adop- 
tion of  the  ]4lh  Amendment  to  the  Federal 
Constitution,  growing  out  of  aSBesamenta 
for  local  purposes.  They  are  Sotfelk  Oilp 
V.  EOu,  26  Qratt.  224 :  8and$  v.  BKhnumd, 
81  Orati.  S7i,  81  Am.  Bep.  742 :  nieknuynd 
A  A.  B.  Oo,  V.  LfTuMuTV.  81  Va.  478;  Green 
V.  Ward.  82  'V  a.  824:  Daw  v.  LynMnirg. 
84  Va.  870,  and  Norfolk  v.  CJuimberlain.  89 
Va.  196.     In  neither  of  these  caaes  waa  tbe 

Sueatlon  aa  to  whether  the  aasessmcnt  waa 
>  conflict  with  tbe  Federal  Constitution 
raised  or  discussed,  except  in  the  case  of 
Davit  V.  Lyneliburg.  In  that  case.  Judge 
Lacy,  delivering  tbe  opinion  of  die  court, 
in  discussing  tlie  question  ihat  no  provision 
waa  made  for  tbe  person  to  appear  and  con- 
test the  proceedings,  and  tbat  ibis  deprived 
htm  of  his  property  without  due  process  of 
law,  says  that,  while  the  cases  cited  by 
counsel  (for  Davis)  held  tbat  the  ordinance, 
without  such  provision  tor  notice,  was  un- 
constitutional, yet,  as  an  original  question. 
It  waa  "obvious  that  all  possible  notice  is 
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and  under  our  sjawm  of  lam  awtxy  clttzea 
U  held  (diarged  with  the  notice  ot  the  public 
law."  iDtheabairact,  th la  1  attar piopoaUloa 
la  sound,  but  I  do  not  tblnk  that  the  Otat 
D  be  malotalned  upon  reaaon  or  autborltf. 


must  require  notice  to  them,  aod  give  them 
B  rlglit  to  a  hearing  and  an  opportuDltr  to 
be  heard.  It  matters  not,  upon  the  question 
oE  tlie  coDititutl Duality  of  aacb  a  Ian,  that 
the  HKSuasment  has.  In  fac.t.  been  fairly  ap- 
portioned. The  constitutional  validity  ot 
the  law  Ib  to  be  tested,  not  by  what  has 
been  done  under  It,  but  by  wliat  may,  by 
Its  authority ,  bedone.  TheleglBlature  may 
preecribe  the  kind  of  notice,  and  the  mode 
in  which  it  shall  be  given,  but  it  cannot 
dispense  with  all  notice.  Hivart  t.  Palmer. 
74  M.  Y.  189,  80  Am.  Rep.  289.  The  object 
of  the  Constitution  In  requiring  notice  and 
the  opportunity  to  be  heiird  la  that  a  man 
may  be  able  to  protect  faiiuxclf  from  wrong. 
What  opportunity  la  afforded  bEin  of  dolag 
BO  by  seeing  work  being  done  on  tbe  street 
in  front  of  bis  property,  when  neither  be- 
fore uoT  after  the  pasaaj^  of  the  ordinance 
1b  he  given  an  opportunity  to  be  beard  as  to 
the  legality  of  the  ordinance,  or  the  charge 
against  and  lien  upon  bis  property  by  the 
work  boln^  done!  While  he  may  b«  held 
charged  with  notice  ot  a  public  law,  he  can- 
not be  held  so  charged  b^  a  law  that  Is  un. 
constitutional .  In  additKm  to  the  fact  that 
the  question  of  "due  process  of  law,"  guar 
anteed  by  the  Federal  Constitution,  was  not 
raised  or  diacuaaed  when  the  case  of  Nerfvlk 
Oity  T.  Ettii,  tnpra,  was  decided  by  this 
court,  the  14th  Amendment  bad  been  but  a 
few  years  before  adopted,  and,  so  far  aa  I 
have  been  able  to  And,  no  case  had  been  de- 
cided by  either  a  state  or  Federal  court  at 
that  time,  In  wblcb  this  question  was  raised  ; 
and  the  casea  relied  on  as  authority  by  Judge 
Staples  for  the  decision  In  SXUt'  Gate,  were 
cases  determined  before  the  adoption  of  the 
14th  Amendment.  At  all  events,  none  of 
them  are  decisive  of  the  queatlon.  Upon 
this  question,  I  am  of  opinion  that,  where 
a  statute  (i.  e.  the  cliarter  of  a  municipal 
corporation)  authorizes  an  assessment  of  any 
part  of  the  costs  and  expenses  of  opening, 
extending,  grading,  or  otherwise  Improving 
tbe  streets  or  sidewalks  of  such  corporation, 
upon  the  land  or  lots  abutting  on  the  street 
opened,  extended,  graded,  or  otherwise  Im- 
proved, without  providing  for  a  notice  to 
the  DBTBon  whose  property  may  be  affected 
by  tbe  assessment,  giving  such  person  au  op- 
portunity to  appear  and  contest  the  legality, 
justice,  and  correctnesi  of  the  assessment  at 
some  stage  In  tbe  proceedings  before  the  as- 
sessment becomes  final,  such  statute  is  In  con- 
flict with  the  14tta  Amendment  to  the  Con- 
stitution of  the  United  Stataa,  and  that  an 
asaessment  made  thereunder  is  void,  and  cre- 
ates no  lien  upon  his  property. 

The  validity  ot  aasesamenta  for  local  pur- 
poses, made  under  the  charters  and  ordlnancea 

of  tlie  citiea  concertied,  waatully '*  -  ' 
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and  decided  In  tbe  Virginia  caaea  nanwd 
above.  Id  each  of  which,  with  the  exception 
of  Ohvnb»rtain'»  data,  mpra,  the  aaaeaament 
was  declared  not  to  be  Id  Tlolatlao  of  9  1  of 
article  10  of  Uie  stata  Constltullon :  the  right 
to  make  tbe  Maesiment  being  upheld  upon 
the  theory  of  beneOta  to  the  abutting  lot 
owners.  CKamiertotn'a  Oat  was  typical  of 
that  class  refer[ed  to  by  Judge  Staples  In  tha 
opinion  of  this  court  In  Iforfolk  Oity  v.  EOU, 
tupra,  where  ha  saya.  "I  do  not  mean  to  say 
that  cases  may  not  occur  of  auch  gross  op- 

Firesslon  and  Injustice  aa  to  require  Judicial 
nterference ;"  and  the  decision  oftlie  court, 
holding  that  the  assessment  on  CliamberlaiD'a 
land  or  lot  was  void,  vraa  on  this  ground. 
It  may  therefore  be  said  that  the  decisions  of 
this  court  uuiformly  hold  that  an  asacssment 
upon  abutting  lands  or  lots  to  meet  the  ex- 
pense of  improvements  to  the  street  in  front 
of  such  land  or  lots,  levied  according  to  bene- 
flta  to  such  land  or  lots.  Is  not  in  violation 
of  g  1  of  article  10  of  the  state  Constitution. 
The  decisions  of  a  majority  of  tlie  courta  of 
tbe  other  states  of  the  Union  having  similar 
constitutional  provisions  are  to  the  same 
effect.  Among  them  are  the  stales  of  New 
York.  Ohio,  Wisconsin.  Missouri,  Cali- 
fornia, Kansas,  Connecticut,  New  Jersey, 
North  Carolina,  Louisiana,  Tennessee,  Iowa, 
Indiana,  Vermont,  and  South  Carolina.  Sea 
also  Burroughs,  Taxn.  pp.  467  et  »eq.;  Elli- 
ott, Roads  &  Streeta,  op.  S69,  070,  and  clta 
lion  in  note  2;  2  Dill.  Hun.  Corp.  pp.  911, 
913,  9S0.  Mr.  Burroughs  says  (on  page  369)  : 
"It  Is  but  Just,  it  Is  well  reasoned,  tocompel 
the  land  owner,  who  gains  by  the  value  added 
to  his  land  by  tbe  improvement,  to  pay  that 
value,  rather  than  to  exact  It  from  tboaa 
who  receive  no  direct  benefit.  It  detracta 
nothing  from  his  eain  that  otheia  proSt  by 
the  improvement.  So.  as  was  said  oy  Judge 
Idcy  in  Davi*  v.  Lyndtbvrg.  tupra,  "  we  can- 
not be  unmindful  of  the  salutary  principles 
ttare  decini,"  and  It  must  therefore  be  said 
that  it  Is  well-settled  law  In  Virginia  that 
an  HBsessment  for  local  Imprnvement,  SU«^ 
as  Is  authorl7.ed  by  g  83  of  the  charier  of 
Alexandria  city.  Is  not  In  condlct  with  |g  1 
of  article  10  of  the  Constitution  of  Virginia. 
It  remains,  however,  to  be  detfnnlned 
whether  the  city  ordinances  of  Alexandria. 
under  which  the  assessment  was  made,  are  Id 
confilct  with  tbe  charter  of  the  city,  and 
therefore  void.  As  will  be  readily  otwerved, 
the  thirty-third  section  ot  the  charter  pro- 
vides  for  an  assessment  upon  tbe  owners  (>/ 
tlie  real  estate  benefited  (i.  f.  according  ta 
tbe  benefits  to  the  property  assessed  by  th« 
Improvements},  while  tbe  ordinances  of  the 
city  provided,  and  the  assessment  In  tliii 
case  was  made,  according  to  tbe  proporticm 
the  front  of  appellants'  ground  beara  to  the 
front  of  alt  the  lots  on  the  same  aide  of  and 
binding  on  that  portion  of  Alfred  atreet  im- 
proved. In  other  worda,  the  assessment  waa 
authorised  by  the  ordlnancea,  and  actuallj 
made,  according  to  the  frontage  of  appel- 
lants, and  not  according  to  the  benedta  to 
their  ground  bv  the  Improvemettta  to  Alfred 
atreet  Municipalities  having  no  Inheroit 
power  In  these  caan,  it  la  neceasaij  to  the 
validly  of  their  action  that  ibey  keep  cloaelr 
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to  the  mnthorltj  conforrad.  Tbalr  OTiUnanoM 
Hid  molutlODB  mast  b«  adopted  in  due  fonn 
of  Uv,  and  thoy  mmt  keep  within  ttwm 
aftarwKTdB.  Tbej  cu  bind  tin  tazpsTW 
only  In  the  mode  prescribed,  uid  cko  nib- 
stltute  DO  other.  This  la  the  geoenl  prap- 
iMltionofUw  u  iKlddowD  bf  Judge  Cmolej 
In  blB  work  on  TustioD  CM  ed.  ftM).  In 
diecusBtnic  this  question.  Mr.  Buirougbi  on 
Taiailon^S  1*8,  PP.  473,  473)  uvs:  "It 
will  be  noticed  tbat  the  queatlona  dltcnMed 
in  this  section  are  totallr  different  from  those 
In  S  147.    In  that  section  the  question  was 


question  Is,  when  the  leglslBture  has  dele- 
gated the  anthorlty  to  cities  or  towns  to  aa- 
■ew  the  ezpenae  on  tbe  lot*  or  propertr  bene- 
flted.  whether  such  a  delegation  ot  power 
limits  the  mnnlolpsl  anthoritie*  as  to  the 
mode  of  making  the  aweaamept,  or  whether, 
having  such  auibortt;,  thej  may  select  the 
■Kide  of  apportioning  the  expense,  and  tm- 
1   it  by   the   front  foot,  iqaare  toot,  or 


Analogies  of  law  are  decidedly  that  snch  a 
delegation  limits  the  mnnlctpal  antbori- 
tlea  to  the  mode  of  assessment  according  to 
the  beneOts  conferred  by  the  Improvement. 
.  .  .  No  caae  can  be  found,  It  Is  believed. 
In  which  ao  assessment  not  acoording  to  the 
beneUt  conferred  has  been  Bustained,  when 
the  delegation  of  authority  was  to  asaesa  on 
tbe  property  bennOted.  He  then  adds: 
"The  case  of  Ser/M  Oitf/  v.  Eltit.  tupra, 
which  la  aeemlnglj  opposed  to  this  po- 
sition, does   not  discuss   this   questk"      ''' 


It  void;  and  even  in  that  case  it  is  said 
that  there  should  be  a  remedy  for  cases  of 
hardship  by  appeal  to  the  council  for  abate- 
ment.' In  thlssectlon  {US)  the  writer  does 
aay  that  "in  Pennsylvania,  however,  a  gen- 
«isl  delegation  of  authority  'to  make  rules 
and  regutattons  and  keep  streets  la  repair, 
and  to  collect  a  tai  for  that  purpose, '  was 
considered  aulSclent  to  sustain  an  assessment 
by  tbe  front  foot."  Here  the  statute  dele- 
gatlag  the  aatliortty  was  considered  broad 
enoagn  to  confer  upon  the  city  autlioritles 
tbe  power  to  select  the  mode  of  assessment. 
It  may  also  be  said,  with  reference  to  EllW 
due,  tupra,  that  the  aaaeaauient  was  made 
nnder  a  provision  of  the  charter  of  Norfolk 
eity,  which  coDferred  upon  tbe  council  of 
Iheclty  authority  toralse^nnnally,  by  taxes 
and  BBsessments,  such  sums  of  money  as  they 
might  deem  neceasaiy  to  defray  the  expenses 
of  street  improvements,  and  In  autdi  manner 
as  they  sliould  deem  expedient. 

Whether  an  assessmBnt  by  the  froat  foot, 
*'.  ».  according  to  the  frontage  on  the  street 
81  L.  B.  A. 


improved,  where  the  (diarter  expressly  an- 
thorizes  Uils  to  be  daw,  or  is  broad  enough 
to  plainly  confer  ap<»  tbe  city  the  power  to 
select  the  mode  of  aaseasment,  would  be  a 
valid  asMsMnent,  I  express  ao  opinion,  nor 
as  to  whether  an  assessment  upon  the  land  or 
the  lots  abutting  on  a  street  improved  for  the 
entire  costs  ot  Improvements  would  be  valid, 
as  a  decision  ot  uese  qneatioos  is  not  neces- 
sary In  this  case.  The  question  here  Is, 
as  we  have  seen,  whether  the  ordinance  by 
which  tbe  aaseasment  la  per  frontage  is  au- 
thorized by  g  83  of  the  charter  of  Alexandria, 
which  section  authorizes  an  i 


rest  all  of  tbe  declBlons  of  this  court  and  of 
other  coarts  upholding  asaeaamenta  of  this 
cbaracler,  and  upon  this  theory  alone  ere  they 
looked  upon  with  favor  by  text  wrlicrs ;  nor 
can  they,  upon  reason  ana  sound  principles 
oflustlce,  be Jostlfledupoaany othertheory. 
All  of  the  authorities  maintain  that,  when 
tbe  power  to  levy  audi  asseaamenle  is  dele- 
gated by  the  legislature  to  a  municipal  cor- 
poration, the  act  muat  be  strictly  coostined, 
and  that  the  city  authorities  must  keep 
closely  within  ita  provisions.  To  this  effect 
are  the  decisions  of  tbe  court  In  Oreen  v. 
Ward,  twira,  and  EirkAam  r.  RuueU,  It 
Va.  U6.  '  Btrike  out  the  element  of  benefit 
and  especial  asacssment  loses  Its  foundation. 
Elliott,  Roads  A  Streebl,  p.  400;  Atbtrry  v. 
RoanokB  (Va.)  82  B.  B.  Ml.  It  may  be  that 
the  asaessment  upon  the  property  of  ap- 
pellBDts  per  front  foot  does  not  exceed  the 
peculiar  benefits  to  their  property.  They 
deny  that  It  has  been  benefited  at  all  and 
there  Is  do  proof  on  the  subject;  but  this  is 
Immaterial  to  a  decision  of  the  quest]  on  here. 
It  ta  clear  to  my  mind  that,  where  the  statuia 
confers  this  power,  and  limits  its  exercise 
to  the  benetltB  bv  the  Improvements  to  the 

Eopertf  aBBessed,  or  la  not  broad  enough  to 
considered  as  by  fair  Intendment  to  confer 
upon  tbe  authorltiea  of  tbe  city  the  power  to 
select  the  mode  of  asaessment,  an  assessment 
per  frontage  la  an  unwarranted  assumption 
of  benefits,  and  does  not  meet  the  require- 
ments of  the  Btatuta,  but  Is  in  cooQlct  there- 
with. 

For  the  foregoing  reaaons,  lamofoplnlon 
tbat  the  decree  of  the  Corporation  Court  of 
theCltvof  A.1exaDdrlaovermllii|:; appellants' 
demurrer  to  the  hill  filed  In  this  cause  was 
emineoua,  and  should  be  reverttd,  and  that 
this  court  should  enter  such  decree  as  ^e 
Corporation  Court  ought  to  have  entered, 
auatainlng  the  demurrer,  and  dlsmtaalng  Uw 
bill. 
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MiKiBum  Sdpbmick  Ooust. 
HISBISSIPIl  SUPRSHE  COUBT. 


Oeorge  RICHBERGKR,  Appt., 
AHBRtCAN  EXPRESS  OOHPAHT. 
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The  _ 

of  a  peraoa  br  ikB  KffOBt  of 

eOMpMtjr  Immediately  >ner  refuDdlustoHKdi 
penon  oFecohusM  whlcb  be  bad  come  to  the 
oIBoe  to  obtain,  and  tbe  dellvarr  ol  a  rmelpt 
tberafor,  are  part  of  tbe  m  oala  and  make  the 
i;  liable  tor  the  um. 
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APPEAL  b;  platutlft  from  &  Judgmeot  of 
Ibe  Circuit  Court  forCoaboma  Coontj  In 
faror  ol  (Jefendsat  in  an  action  brought  to  re- 
co*er  damiffes  for  abiue  of  plalutiflVtaen  he 
went  to  deieadant'i  offlce  to  tiaoMct  mrtald 
budneM.    Btvened. 

Tbe  fact!  areaiated  lb  tbe  opioioa 

Mtun.  Cook  A  Ter(«r  for  appellant. 

Mr.  D.  A.  Soott.  for  appellee : 

It  cannot  be  said  with  any  reason  that  the 
appellee  was  under  anv  obllfcation  whatever  to 
protect  the  appellant  from  the  wilful  abuse  or 
insult  of  Its  agent;  and  this,  too,  notwithst^nd- 
Ini  the  fact  that  the  alleged  Injur;  or  action- 
able laneaage  was  nied  bj  the  appellee's  agent 
in  its  office.  Unmistakably  when  this  ageat 
thus  acted  lowatda  appelianl  he  was  acting, 
not  wilhln  tbe  line  of  bis  dutf  nor  wllhin  the 
scope  of  his  employmeDt,  but  evidently  in  di- 
rect violation  of  bis  duties  to  his  principal,  and 
to  that  ezlent  violated  his  obligation  to  his 
prluctpal.  And  It  any  liability  whatever  was 
'  incurred  by  thU  wanton  act  of  his,  It  was  a 
peisi>nal  li&bllity,  and  not  une  for  which  the 
court  will  hold  Uie  appellee  to  account 

iTManvt  v.  OrickM,  1  East,  106. 

The  master'a  responsibility  Is  not  tbe  motive 
of  the  serranl.  but  whether  that  which  be  did 
was  someLhing  which  bis  employment  con- 
templated,, and  something  which  If  he  did  It 
wilfully  be  might  do  in  tbe  employer's  name. 

Cooler,  Tons,  MS;  Williamii  v.  Ptiihnan 
Pnlaa  Car  Go.  40  La.   Ann.  87. 

When  tbe  agent,  acting  in  tbe  capacity  be- 
stowed upon  him  by  tbe  corporation,  and  in  dis- 
charge of  some  duty  or  employment  directed 
by  the  employer  or  Incidenlal  to  his  situation, 
does  an  act  that  causes  damage,  the  corpo- 
ration is  responsible.  But  where  the  agent  does 
any  act  of  bis  own  free  will,  without  reference 
tohls  functions  as  en  agent,  tbe  cotporalion 
is  not  responsible. 

Etting  v,  GommerevA  Bank,  1  Rob.  (La.) 
459;  Dyer  v.  Rielqi.  28  La.  Ann.  8;  Kerce. 
Railroads,  370;  Field,  Corp.  %%  G24,  623;  Itaaet 
V.  Third  At».  B.  Co.  47  N.  Y.  183,  7  Am. 
Rep.  418;  EvantHCte  d  C.  R.  Oo.  v.  Riam,  M 
Ind.  7S;  Flotetrv.  Ptniityltania  B.  Co.  69 Pa. 
aiO,  8  Am.  Rep.  261. 

For  the  acts  of  the  agent  or  servant  wilfully 
and  intentionally  done  without  command  or 
authorization  otthe  master,  theservaot  Is  liable 
and  tbe  master  is  not. 


Storr,  Agency,  466;  i  Kent,  Com.  maigInU 
notea,  20ft,  360;  Addlaoo,  Gont  685:  1  Smith. 
Lead.  Cas.  Hare  A  W»  notea,  n.  6W;  Fettn- 
V.  Bmn  BaiOt,  17  Haas.  47S,  ft  Am.  Dec  IBS; 
Bdwards.  Balhn.  818, 819:  Angell.Carr.  gSHl, 
604;  mehiiumd  Tump.  do.  v.  FanderMU,  1 
EIU.  480;  Bibbard  v.  Nev  Tori  A  B.  R.  Co. 
IS  N.  Y.  465;  C«t  v.  Eeaheg,  8«  Ala.  840.  Tft 
Am.  Dec.  S2B;  WrigM  v.  WiUax,  19  Wend. 
B48,  Sa  Am.  Dec.  SOT;  JVueU«  v,  Bxietter  B. 
Oo,  79  Hun,  82;  Ohieago  Oofuot.  Bottling  Co. 
V.  MoOinnu,  01  III.  App.  S80;  Maper  w. 
TAompien-Hvtehitoti  Btdg.  Oa.  (Ala.)  28  L.  B. 
A.4Slt. 

A  master  Is  not  liable  for  tbe  acta  of  a 
servant  committed  outatde  of  the  line  of  bla 

WaUrn.  U.  Ttiag.  Oo.  v.  JTuffina  (Neb.)  62  TS. 
W.  880;  Gtorgia  R.  «l  Bkg.  Oo.  v.  Wooi,  »4 
6a.  124;  MeVov  v.  MeStnatn.  26  Hin.  487.  fi» 
Am.  Dec.  S64;  Harrii  v.  Niehota*.  0  Hunf. 
488:  Nm  OrUant,  J,  A  0.  S.  B.  Oo.  v.  Harri- 
tott,  48  Misa.  119;  Alabama  a  V.  B.  Oa.  v. 
McAfie,  71  Hiss.  70:  AJabanta  G.  S.  B.  Oo.  ▼. 
Barrit,  71  Ulss.  74. 

WUtfleld,  J.,  delivered  tbe  opinion  of 
the  court : 

Plaintiff  bad  been  made  to  pay  an  over- 
charge on  exprees  matter  from  Clarksdale  to 
"  ilwller,  In  this  atate,  by  the  local  amnt 
appellee,  and  tbe  general  agent  had  been 
tn,  and  slated  that  the  matter  would  bo 
arranged.  Plaintiff  saw  the  local  ag«nt 
about  It  on  December  35,  but  was  pat  off. 
Subsequently,  the  declaration  avers,  "aatd 
plaintiff,  on  or  about  the  flrst  day  of  January, 
.  went  to  the  office  of  aald  ezpreaa  com- 
pany, upon  business  with  said  company, 
when  said  agent  of  said  company.  In  charge 
of  the  office,  informed  plaintiff  that  he  thnn 
and  there  desired  to  refnnd  to  plaintiff  tbe 
said  overcharge,  and  did  then  and  there  pay 
to  plaintiff  said  overcharge,  and  required 
plaintiff  then  and  there  to  sig-u  a  receipt  for 
same,  and  when  the  said  plaintiff  signed  and 
delivered  said  receipt  to  said  agent,  the  said 
agent  did  then  and  there,  immediately  npon 
the  reception  of  aald  receipt,  and  while 
plaintiff  was  there  in  the  office  of  said  com- 
pany, wilfully,  wantonly,  oppressively,  and 
wrongfully  curse,  abuse,  insult,  and  maltreat 
plaintiff,  because  plaintiff  had  demanded 
and  received  from  said  company  said  over- 
charge." etc,  Tbe  old  doctrine  of  JTManu* 
Crickett,  1  East,  lOS,  that  the  maater  Is 
rer  liable  for  the  wilful  or  malicious  act 
of  his  servant  (like  the  early  doctrine  that 
a  corporation  was  never  so  liable,  which 
latter  doctrine  arose  out  of  the  early  mia- 
conceptlon  of  Uie  nature  of  a  corporatloit. 
See  S  Thomp.  Corp.  g§  6970,  6377,  6380, 
6208)  baa  long  aince  been  repudiated. 
Cowcn,  J.,  put  the  whole  argument  tor  the 
opposite  view  In  a  single  sentence  when  be 
aald.  in  Wnght  v.  WOtcx,  19  Wend.  848, 
"i  Am.  Dec.  607,  that  "the  dividing  line 
as  tbe  wilfulness  of  the  act."  But  the 
hole  argument  against  liability,  on  such 
lasonlng.  Is  definitely  and  conclusively 
xswentd    In   Thompson    on    Corporatlona, 
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wbera  tlw  irbole  qoetllon  la  ozbaiutlvelf 
toMt«d.  Bmj»  thla  rathor.  In  aectioa  saS8 : 
"Tbfl  ooima  wbloli  Iwve  (o  rnl«d  bars  pro- 
owdad  OD  the  tbeotr  liiat  ftutborit^  from  the 
nasUr  to  the  wmiit  to  oommlt  a  wllfnl 


wnnc  M  ft  criiue  will  not  be  implied,  and 
thmt  tM  MTTant,  when  ao  actlnct, 
be  deen^  to  act.  not  for  hla 


fwhinueif.  Ifhe  mates  lue  of  hia  nuatei's 
pnKwrtj  In  ocHnmlttlng;  thla  wrong,  be  will 
be  aeemed,  eccordinK  to  the  fantasltc  rea- 
■mlng  of  IJoid  EeojoD,  In  M'Manv*  v. 
Orieiett,  borrowed  from  Rolte'a  Abrldg, 
■Dent,  to  have  acquired,  for  the  tfme  being, 
a  apeclaJ  propertj  therein.  The  fallacy  of 
thU  reaaonlng  waa,  that  It  made  a  certalD 
mental  oonditlon  of  the  aerrant  the  te>t  bj 
which  to  determine  whether  be  waa  acting 
about  bis  maater'a  baslneaa  or  not.  Hore- 
orer,  with  respect  of  all  intentional  acta 
done  by  a  Mrraot  in  the  mppoaed  furtberHoce 
of  hla  maater'a  baalneaa.  It  clothed  the  mu- 
ter with  Imntuntty  If  the  act  waa  right, 
because  ft  was  right;  aod  if  It  was  wrong, 
U  clothed  him  with  a  like  Immunity  because 
It  waa  wrong.  He  thtia  got  the  benefit  of 
all  hto  aervanfi  acta  done  tor  bim,  whether 
rlriit  or  WTonc,  and  escaped  the  burden  of 
all  Intentional  acle  done  for  him  which  were 
wrong.  Under  the  operation  of  such  a  rule, 
tt  would  always  be  man  safe  and  profltable 
for  a  man  to  conduct  his  business  vicariously 
"    a  in  his  own  person.     He  would  escape 


ttte  Imperfection  of  hnman  nature,  because 
done  by  another,  for  which  he  would  be  re- 
aponsible  if  done  by  himself.  Meanwhile 
toe  public,  obliged  to  deal  or  come  InMxm- 
tact  with  his  agenta,  for  Intentional  InjnrlsB 
done  by  them,  might  be  left  wholly  without 
redress..  ...  A  doctrine  so  fruitful  of 
■nlacblef  could  not  long  stand  unabaken  In 
an  enlightened  system  of  jurisprudence." 
And  he  states  that  It  Is  repualatea  by  eml- 
:C  writers,  and  tbe  great  weight  of 

t  whether  the 
committed  In  purauance  of  orders  from  the 
master  or  against  orders,  whether  the  master 
ratified  or  not,  whether  the  tort  was  wilful 
aod  malicious  or  not,  but  whether,  and  solely 
-whether,  the  act  conatUutlng  the  tort  was 
done  Id  the  master's  buelnesa.  As  well  aaid 
In  Peuienger  B.  Oo.  t.  Toung,  91  Oblo  St 
518.  8  Am.  Rep.  78:  'If  tbe  nature  of  tlie 
Injurious  act  is  such  as  to  make  the  master 
liable  for  Its  consequences,  in  the  absence 
of  the  particular  iutention,  it  is  not  perceived 
bow  the  presence  of  such  Intention  can  be 
held  to  excuse  the  master."  Sections  0399- 
6816,  inclusive.  He  also  clearly  points  out 
that  the  rule  Is  not  one  of  loeic,  but  of  public 
policy  and  necessity. — a  view  concurred  in 
by  Judge  Andrews  In  B^gim  r.  WattrvlUl 
Tamp^  A  R.  Oa.  49  N.  Y.,  at  page  27.  7 
Am.  Rep.  S9S,  the  reasoning  in  whlcli  case, 
and  In  Bi/undt  v.  IMtaan,  L.  A  W.  B.  (h. 
64  N.  T.  120.  Zl  Am.  Rep.  S»T,  is  un- 
answerable. To  the  same  effect,  see  iUnuti 
T.  Manhattan  B.  Oa.  188  N.  T.  291,  16  L.  R. 
A.  136:  Cooley,  Torts,  p.  636  (1)  ;.Hecbem, 
81  L.  R.  A 


Agency,  gg  740.  741,  and  the  authoritlM 
cited  by  tneae  writer*.  Judge  Thompeon  la 
not  alone  in  Ua  criticism  of  iTMatuu  t. 
OtidttU,  rapro.  Chief  Justice  Ryan,  In 
OwbTT.  OUeoffeAN.W.S.  Cb.  86  Wis.  607, 
17  Am.  Rep.  SH,  points  out  the  fact  that  JT- 
Jfanu*  T.  Oriekett  rested  on  Mid^tou  t. 
Fo«t»r,  1  8alk.  282.  the  only  case  cited  in 
ita  support,  and  that  that  case  waa  not  a 
case  of  malice,  but  of  nesllgenoe  ;  and  said, 
with  great  pertinooce  and  power,  that  "one 


authorise  negligence  aa  malice,"  and  that 
"either  would  be  equally  d»hor»  the  employ- 
ment" See  also  ^fli«riEan£Sip.  Oo.  v.  Atlar- 
K>n.  78  Ind.  4S0 ;  Southern  B^.  Oo.  v.  ATzmt, 
09  Hiss.  &ai ;  Williamt  t.  PtanUrt'  In*.  Oo. 
S7  Hiss.  TSQ,  31  Am.  Rep.  4M. 

It  thus  appears  that  M'Manut  v.  OriekeU 
Is  not  now  law.  Counsel  tor  appellee  relies 
upon  and  cites  this  case  and  toe  cases  of 
JfeOw  *.  MeKoiBtn.  36  Hiaa.  487,  S9  Am. 
Dec.  264,  and  Xeu  Orteani,  J,  A  0.  S.  B. 
Oo.  Y.  Barriton,  48  Miss.  113,  19  Am.  Rep. 
S06.  It  is  true  that  both  these  cases  are  based 
on  Jf' Jfanui  v.  Oriekttt.  It  Is  also  true  that 
both  espreesly  declare  that  "  it  Is  Inunalerlal 
whether  or  not  the  tortious  act  be  committed 
while  the  agent  Is  engaged  In  the  rightful 
business  of  his  employer,  which  he  Is  attend- 
ing to  by  his  direction  ;  for  It  he  transcends 
hia  authority  while  so  engaged,  bis  a  ' 


not  bind  his  employer  unless  sanctioned  by 
him."  thus  declaring  Immaterial  that  which 
Is  the  very  test  of  liability  In  this  clasi  of 


caaea.  Bo  far  as  this  declaratloi 
ccmed,  Iheae  caeei  ai»  hereby  overruled  ex- 
preaaly,  that  they  ma^  not  furtber  mislead. 
They  have  been  practically  overrated  by  re- 
pealed subsequent  decisions  of  this  court. 
Wiiliam*  v.  PlanUn'  Int.  Co,  vapra.  Aa  to 
ifijtr  OrUant,  J.  A  0.  X.  B.  Oo.  v,  Barriton. 
tupra,  it  Is  correctlvsald  by  Judge  Thompson 
(sec.  6300,  bottom' of  page  4929),  that  "the 
true  reason  of  the  decision  was,  not  that  the 
act  was  wilful  or  malicious,  but  that  U  was 
plainly  outside  of  the  line  of  duty  of  tbe  eerv- 

But  tt  is  urged  that,  however  applicable 
this  doctrine  may  be  to  carriers  of  paaseu- 
gets,  it  is  not  nppticiible  to  an  express  com- 
pany. Doubtless,  there  la  a  difference  In  the 
extent  of  the  application  of  the  principle. 
as  between  carriers  of  passengers  and  expresa 
companies,  measured  exactly  by  tbe  dmer- 
ence  in  the  things  done  by  tltem  In  the  dls- 
cliarge  of  their  duties,  reapectively.  But 
the  principle  applies  to  both.  An  express 
company  does  not  transport  paasengera,  and 
cannot  be  made  liable,  aa  a  carrier  of  paa- 
sen'^ers  might,  for  wilful  torts  committed  bjr 
Its  Bgent  on  passengers  In  their  transporta- 
tion 1  but  it  keeps  offlcea  for  the  transaction 
of  Ita  proper  business,  a  business  calling  to 
its  offices  everv  day  thousands  of  citizens, 
and  In  Its  dealing  with  Ita  cuatumera  in  Its 
offices,  in  its  business,  it  Is  bound,  in  Judge 
Story's  language,  "for  respectful  treatment 
and  for  decency  of  demeanor. "  It  Is  impossi- 
ble to  say,  on  the  allegations  of  this  declara- 
tion, that  the  tori  committed  Immediately 
upon  the  delivery  of  tbe  receipt  to  tbe  agent. 


an  MiMunpnSi 

u>d  beoanae  of  tbe  demand  for  the  nf Qodlng 
of  what  was  platutlS'a  conceded  due,  wm 
■a  sapunued  lo  time  or  logical  leqiieiioe  aa 
not  to  hare  been  an  act  done  In  tbe  master'a 
basinesa.  Tbe  whole  trauaactlon  occurred 
Id  the  shorteat  time,  and  waa  one  OMitlnnoiu 
and  unbroken  ocGunence.  The  curaliie  and 
abusing  and  maltreatment  nera  all  admln- 
Isiered  in  connectloii  witb  the  tiiklng  of  the 
receipt,  and  Immediately  npon  Ita  delivery, 
and  because  of  tbe  demand  for  hla  rights  In 
that  matter,  and  while  pUlntill  was  in  ap- 
pellee's offloe  to  transact,  and  traoaactlng, 
this  very  buslneaa.  What  waa  said  and  done 
tlnia  immetiiately  upon  the  delivery  of  the 
receipt  was  part  of  the  rtt  guUt.  As  well 
said  \iy  Judfce  Tbompsoo.  In  bis  Com- 
mentaries on  Corporation*  (aec.  6399,  top  of 
page  4928)  :  "In  tbla  view,  eren  under  the 
modem  doctrine,  tbe  acta  and  declarations  of 
the  serTant  or  agent,  tendinfc  to  show  his 
state  of  mind  at  tbe  time  of  the  act  com- 
plained of,  would  be  admiaalble  in  evidence 


as  part  of  tbe  ns  gt»K». "  We  hsTe  beratofon 
quoted  from  the  nuulsriy  opinion  of  Jndm 
Andrewa  in  Bound*  y.  Dtlaicart,  L.  A  W. 
R.  Co.  64  N.  Y..  at  page  186.  In  IHinoU  0. 
R.  Go.  T.  Latham  (MlSs.)  10  So.  757,  toabow 
when  In  this  character  of  case  tbe  corporatlim 
would  DOtbellable.  Complementary  to  that, 
we  cloae  this  opinion  wlUi  the  wor^  of  tbe 
same  great  Judge,  In  the  same  caae,  at  paff* 
184.  64  N.  T..  lo  ahow  here  a  caae  of  lia- 
bility: "The  master  who  puia  the  servant  in 
a  place  of  trost  qt  responsibility,  or  com- 
mits to  him  the  management  of  his  buslneN 
or  care  of  bis  property,  is  Justly  lield  re- 
sponsible when  tbe  servant,  through  tack  of 
Judgment  or  discretion,  or  from  infirmity  of 
temper,  or  under  the  influence  of  pa«ion 
aroTised  by  the  circnmstaDces  and  tlie  oc- 
casion, goes  Iwyond  thaatrlctlineof  hlsdu^ 
or  authority  and  Inflicts  an  unjustifiable  In- 
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Tha  "-WFj  qoMtlon  to  ba  decided" 
wbich  la  raqnlrad  to  ba  oertlfled  by  tlM 
court  at  elTU  ftppeklOi  nnder  the  Texas 


statatn.  ft  not  presented  bj  a  oertlflcate  of  the 
qnettloD  wbecberor  not  a  demurrer  should  be 
sustaload  to  plalntura  petltfao. 


CERTrFICATION  by  Ibe  Court  of  CM}  Ap- 
peals for  the  Third  duprenie  Judicial  Dis- 
trict for  the  opinion  ot  the  Supreme  Court  of 


n  of  quaUoti  ta  fie  artiftd. 
Tbe  practloe  of  oertlfrlDfc  questions  to  a  btghpr 
oourt  tor  deoWnn  pendlDR  the  heaHuBln  tbe  lower 
eourt  without  lakinR  up  the  whole  ease  for  rerlew 
seenu  to  bave  originated  In  Ibe  alatatee  ■OTemlDB 
■uoh  nraotloe  Id  (be  Fedetal  oourtB  In  tbiacnuatrr. 
Tbe  practloe  has  been  more  or  Mas  fully  idopted 
Id  several  of  tbe  state*,  bnt  mosbbe  dnilng-uiahed 
troD  (be  reportlnror  reaervailon  of  a  whole  caae 
b;  a  single  Jugtioe  for  the  opinion  of  tbe  whole 
oourt  or  by  a  lower  oourt  for  the  opinion  ot  a 
blR-her  one  wblob  bag  been  pisotloed  :=  Bn^land 
and  Id  some  slates  In  this  oouDCry.  The  proper 
praotloe  a*  lo  tbe  form  of  tbe  queetlon  to  be  oertl- 
fled  ha*  been  very  fully  lettled  br  tbe  fiupreme 
Oourt  nr  tbe  CnKed  Slate*,  and  suah  decisions  will 
doubtlesa  be  reKarried  as  auitaorltatlTe  In  slates 
wblob  bsTB  adopted  the  praotiaa. 

lAe  tcfiolc  east  nuM  net  he  Mnt  un 
If  tbe  Judn*  divide  ou  tlie  whole  oaacand  not 
on  one  or  more  points  oontalned  in  It,  tbe  supreme 
oourt  wilt  not  takaJurlsdlcMonof  tbeoese.  Baun- 
det*  V.  Qould,  £■  U.  S.  1  Pet,  aax.  7  L.  ed.  SM. 
If  the  whole  record  uf  tbe  case  Is  sent  up  with  a 
1  tbe  Judges  bave  differed  In  opinion, 
neat  as  to  what  tbe  polot  of  dKter- 
fBm  ■.loB  supreme  oourt  will  not  lake  JurlsdIc- 
tlOD  Of  tbe  CBsa.  Wolf  v.Uaher.RStJ.asPeLESe. 
TL.ed.m. 

Tbe  provMon  for  eertlfloates  of  division  In  opla< 
Wn  la  meant  to  meet  a  ease  where,  two  luatres 
slItlnB.  (Clear  and  distlnot  proposition  of  law.  ma- 
terial to  Ibe  case,  arlaea.  on  which,  differing  In 
opinion,  ther  mar  make  such  a  eertiaoale  as  will 


with  DC 


Bl  L.R.  A. 


Ieu.e 


rather 


If  ID  teatltr  more  than  one  one  

mar  be  embraced  In  the  certlUcate;  bat  wbere  tt 
apparent  that  the  whole  caae  Is  priseuted  to  (be 
supreme  oourt  for  deidslon  with  all  its  propcd- 
tJons  of  law  and  fsct.  tbe  case  will  be  dlsmtsaed, 
Wntervllle  v.  Van  Blyke,  US  C.8.aW.»  L.  ed.  TIC 

The  whole  caae  must  not  be  hroutrht  up.  Weeth 
T.  New EDRland Mortg. Oo.lOBC.8.eCMTL.ed.n 

A  cerlttloiitloD  of  tbe  whole  case  pro /oma  doea 
not  confer  Jurladlotdon.  Webster  v.  Cooper,  fil  U. 
B.  ID  How.  64, 18  L.  ed.  etS. 

21ieeiisseannathasi)Htitp<n(ad(stliHtpotntila  toft* 
tqi  unole  cuss. 

Tbe  whole  case  cannot  be  oerflHed  b7  spHtttos 
It  np  Into  several  distinct  queailona.  Jewell  v. 
KnlRht.  US  d.  &  UK  BlL.ed.IW;  Smltb  v.  Ckaft, 
UB  D.  B.  430.  SI  L  ed.  m. 

United  States  v.  Qllea.  13  Q.  &  B  danoh,  SU,  ■  I. 
ed.  TUB,  was  an  actloa  on  a  maisbal^  bond  for 
mone7  aJleced  to  have  Iweu  ctmrerted  br  bim  to 
blsowDuse.  TtaelnrrfoundttaefadiandaseeBed 
tbe  damage*  oondltlooallr  upon  eeeb  of  thealk'ged 
breacbea.  leaving  It  to  tbeonurtto  sar  wlieiberor 
not  ttaere  had  been  a  breaob  o(  tbe  tMied,  The 
court  being  divided  Jn  opinloii  oertMed  to  tbe  ao- 
preme  court  tbat  tber  were  oppoeed  upon  all  tbe 
polntssubmltiedbr  tbe  special  verdlotand  eertk- 
fled  ihe  digairreement  to  tbe  supreme  court.  'Bm 
court  ruled  that  the  polota  on  which  tbe  judge* 
were  divided  were  too  imperfectlr  stated  toanaUe 
tbe  oourt  to  term  an  opInloD,  aod  remaaded  tbe 
case.  Ibe  ohrcuit  oourt  then  onDlled  that  tber 
were  opposed  upon  ten  oneatlona,  and  proeeeded 
to  state  tbem  Id  order,  at  to  whether  Judaiueat 
should  be  given  for  plalntm  or  defendnnt  upon 
each  of  tbe  bnaobea  assigned.   ^Msupreoeocon 


18M. 


Waco  Wa-i»b  A  Lisht  Co.  t.  Waoo. 


qoertlODa  ftrWiiK  apoii  the  appeal  of  plalnUff 
from  a  Judgment  of  lb«  Dlslrtct  Court  for 
McLcuiiaii  (Joiinty  In  favor  of  defend  a  a  tk  in 
nn  act<OD  brougbt  to  enJolD  ihe  coUeciloD  of  ■ 
tax  lerled  upon  plaintiff's  pmptrtj.  Dit- 
mtmtd. 

The  facta  are  alated  in  the  opinion. 

Metm.    RlehArd  L  Maura*  and  WU- 
UKm  B.  Hvrd  for  appellatit 
_Memt.  Jm  C.  Alenadar  and  iwtmvm  A. 
n  for  appellee*. 


Startao,  Ch.  J.,  deltvered  the  opinion  of 
the  court: 

The  statute  prorldes  that  "  whenever,  in 
anj  caae  peodluK  before  the  court  of  civil  ap* 
peals,  there  should  arise  an  Issue  of  law 
which  said  conrt  should  deem  It  adrisable  to 
present  to  the  supreme  court  for  adjudica- 
tion, it  shall  be  the  duty  of  tbo  presiding 
judge  of  said  oonrl  to  (xrtify  the  verj  queslioa 
to  be  decided  lo  the  supreme  court,  ana  during 
the  pendency  of  the  dedston  by  the  au|»«nM 


tlOD  If  brdolngio  It  would  azontae  original  rathor 
tiMn  appeUiitfi  JuriMlkitlon.  Wnito  v.  Turk,  SJ  D. 
8.  n  Pet  SS8.  •  L.  ad.  uas. 

Tbe  princlnle  Involvad  In  the  objBOtlon  t«  matins 
aoseveralpolnla  wbloh  dtapoasot  Iba  whole  ease 


poaed  of  br  a  deolaton  on  what  It  oertllle^  buttbat 
the  dlvlakin  muH  In  sabsiaooe  be  not  on  several 
VMStKiniiarWnBtnTarioua stages  of  tbecaae  and 
aome  ot  them  aoUalpBted  and  prcaented  so  as  to 
oorer  tbe  whole  case.  United  Statea  v.  Cbloaso, 
48  U.  a.  7  How.  IK.  It  I.  ad.  MD. 

The  mere  faet  that  the  certlfloata  la  divided  Into 
potntawlllnotsuSoelf  Icia  evident  ttiat  the  whole 
OMB  H  tberebr  sent  up.    Nesmlth  r.  ebeldan,  a  U. 

B.<iaow.(i.uL.ed.aati. 

Hie  whole  case  cannot  be  broug-ht  before  tlieau' 
pnme  ooun  br  ipllitlnB  It  up  Into  frainiionla  so 
■■to  procure tlie  opinion  ot  tbeiupremeDOurt be- 
fore tbe  trial  ot  Ihe  case  In  Che  lower  court. 
United  Plates  r.  Ball.  131  C.  &  U,  SB  L.  ed.  Wj 
Onlled  States  v.  Belllr,  ISI  C.  a  tS.  39  L.  ed.  m 

But  Ihe  fact  tbat  the  queetlona  bt«  mvcral  tn 
mimber  and  Involve  tbe  whole  case  wUl  not  de- 
feat ihe  Jurltdlctlon  If  tbey  arise  at  one  Ilnie,  at' 
one  stage  in  the  cause,  and  Involve  little  beyond 
osie  point.   United  Btatea  v.  Cblcaco,  supra. 


The  Iniiortancs  t^  tlMgiusdon 

In  some  of  tbe  earlier  eaasa  a  praotMe  was  reo- 

OKDlied  of  permtttlnr  dllBaultquesitoastobe  sent 

wp  lira  forma,  but  ibM  prsoiloe  was  subaequentlr 

diaooDtlDued  and  the  court  refused  to  oooalder 

In  Jones  r.  Van  Zandt. «  U.  B.  6  How.  213, 1£  L. 
•0. 12^  It  Is  Mid  tbe  questions  eztend  lo  the  unu- 
■na)  number  of  tourieen;  not,  however,  that  the 
pneldlnK  Judae  tu  the  eireult  and  hia  sMoolate 
■uetalned  stronc  doubts  oonoeminx  the  (ctwral 
polnu  Involved  In  all  of  them,  but  because  tbe 
'    td  could  not  otherwise  be  brouftht 


purpcae  In  canfonnllj  to  wbal  Is  understood  to 
have  been  the  uaute  In  tbe  circuit  ther  aooommo- 
dated  the  perHes  tvlelilnaadlvlalanpra/anitabe 
entered  on  sU  tbe  points  presented. 

[n  Unlled  Btatea  v.  Stone,  SO  IT.  a  11  Pet  SU.  10  L. 
ed.nx.  tl^oourtBBjB:  "Weareawsre  that  In  some 
eaaca  where  tbe  point  Brlalnsls  oiui  ot  Importanoe 
and  dilBculr;.  and  It  la  deilnble  for  pnrpoaes  of 
Juatloe  ti>  obtain  the  opinion  of  tbls  court,  tbe 
Judges  of  tbe  circuit  court  have  sometlmee  by  con- 
srnt  oertllteJ  the  point  In  this  court  dh  upon  a 
dlvwli<n  of  opinion  wherein  trutb  they  both  rarher 
doubted  ibao  differed  abnut  It.  Ve  do  not  object 
to  a  practice  of  tbii  description  when  applied  In 
proper  cases  and  on  proper  questions.  But  ttaey 
SI  I,.  R-  A. 


Of  tbe  jnstloes  of  this  oonrt  In  tbe 

But  In  a  latereasetbeoourt  said: 
vlalons  of  opinion  pn  forma  snd  froi 
counsel  and  on  a  rsrlety  of  points  snd 
which  thej  have  not  actually  arl 
Ipated  which  appear  ti 
slln  of  vesting  sucb 
And  aitbougb  an  li 
giren  to  oertlDciitea  wherein 
vision  was  eertlfled  pre  forma,  yet  we  do  not  feel 
jUBtlOedlnrepeetlnilt."  TTnKedBtttesv.Chieago. 
U  D.  II  T  Bow.  ISI,  U  U  ed.  Bia 

nw  potntof  dVemiM  mtut  be  earttftd. 

A  statement  In  a  cratUoate  that  the  Jndies  are 
not  at>le  to  agree,  one  being  of  opinion  that  Judg- 
ment sbonU  be  rendered  r(vt>Ialntlff  and  the  other 
being  of  opinion  that  Judgoieat  should  be  entered 
tordeteodant,  does  not  state  sueh  a  dlstlnot  point 
orooinlaaswlllglvetheoourtjunsdlotioo.  Badler 
V.  Hoover.  W  D.  B.  T  How.  MO,  IS  L.  ed.  HiC 

It  no  point  In  the  ease  is  certified  thecase  wUI  He 
~    ~    Lher  T.  Bordeo, «  C.  a.  T  How.  1,  II 


ITisqwitlDnniwt  neCbs  0sn«nd. 
Tbe  qnestloD  whether  or  not  upon  the  tacts  as 
stated  and  proved  the  action  can  l>e  tnalntained  It 
too  general  and  will  not  be  ansircTed.    Daniels  T. 
Chicago  *B.LB.Oo.n  XT.  B.  8  Wall.  aO,18I..ed. 

a*. 

'nequesUon  of  the  rIfhtotplalDIUCto  reoersr 
cannot  be  certified.  Stale  Nat.  Hank  v.  Bt.  Louis 
Ball  FseienlairOo.inn.S.n,KIL.ed.im. 

The  qtieatlon  wheiber  plalotlB  or  defendant  It 
entitled  to  Judgment  on  a  special  verdict  Is  loo 
generaL  Hostord  v.  Oermanla  V.  Ins.  Co.  vn  U. 
8.  8B9,  »  L.  e<L  IMbFlre  Ins.  Amo.  v.  Wlokbam. 

in  D.  a  w,  B>  L.  ed.  sot. 

Tbequestloo  •heiher  upon  tbe  fncta  stated  the 
plslntllls  have  any  right  or  title  to  tbe  lands  taken 
for  a  street  Is  too  general  to  require  an  expression 
of  opinion  by  tbe  supreme  court.  Harris  *.  Elliott, 
as  (T.  &  10  Pel.  O. «  L.  ed.  BSB. 

nis  gusitlon  mud  not  be  obstruct. 

The  court  will  not  answer  an  abatraot  qnratlon 
If  no  facts  are  disclcaed  In  the  record  which  show 
tbat  Ithsasrisen  or  can  thereafter  srlee In  IheoaM 
Havemeyer  v.  Iowa  County,  W  C  8,  ■  Wait  Ml 
UL.ed.Sa. 

Ihe  vMtHoit  mtut  bs  ptrfaelly  wlatti. 

A  qoeatlonlslnsiilBtdcntwblohrequlRa  the  court 
to  And  out  for  Itself  Ihe  point  Intended  to  be  pre. 
sentedbysearoblng  through  the  alleiratloiM  of  the 
snsversDd  the  provisions  ot  aatatute  relied  on  tn 
the  oeae,  and  by  also  examining  either  the  whole 
Couatllutlnn  ot  tbe  state  or  else  reports  or  reoorda 
of  deoetons  of  Hi  cases  referred  to  In  tbe  answer 
and  made  a  |iart  thereof.  Dublin  Twp.  v.  Hilfard 
Five  L'ent  Pbt.  Inst.  1%  n.  S.  GIB.  SX  L.  ed.  GSl. 

It  the  polDft  reherred  are  too  imperteocly  slated 
by  reason  ot  the  fact  tbat  the  evldenoe  upon  whlon 
the  questions  arise  Is  too  Indefinitely  pointed  out 


TixAi  BtrPBua  Coqbt. 


coort  ths  cftDM  fn  wblch  the  Ihim  li  ralaed 
■hall  1m  retained  for  flnsl  adjudlcatloa  In  ao- 
oordance  witb  Un  decMon  of  the  lupreme 
court  upon  the  bane  sabmltted."  Laws  1803, 
p.  81,  g  BS.  The  oertlflcau  presented  ti  u  (ol- 
lowB:  "Tbli  suit  wa«  lEurtltuted  by  appellant 
in  the  district  court  of  HcLeoDtD  coaotj,  De- 
cember 19, 1891.  On  hearing  in  chambers.  Lbs 
district  Judge  reftued  to  grant  an  lojuiictlon, 
and  on  the  0th  day  o(  Uarcb,  1803.  In  term 
itmc,  a  fEeneral  demnner  to  plBintlfTi  petition 
vke  ausloined.  A  oopj  of  the  petition  and  ex- 
hibiu  thereto  la  hereto  attached.    The  appel- 


lant assigDB  as  error  the  mltng  <rf  ttie  oomt  on 
the  demnrrer  to  the  petition,  aod  the  conn  at 
cItII  appeal!  for  the  third  sapreme  Jodldal 
dlatrict  hereby  certitiee  that  jneMloii  to  the 
supreme  court  for  decisloii.''  1^  petltloo  and 
axhiblla  referred  to  are  attat^Md,  and  from 
them  It  ma;  be  seen  that  a  water  oompanf  la 
•eeking  to  enjoin  the  oollectlon  of  a  lax  on  Ita 
property.  leVkd  for  the  pnrpcMe  ctf  pajdng  for 
water  wfalcb  the  cltv  antborltlea  had  contracted 


the  demurrer  was  properly  i 


for  the  oonn  to  determliw  which  Is  refamd  to  bo 
ai  to  proQounoe  an  oploloo  on  them,  oo  direction 
■a  to  tbelr  eoludon  will  be  riven  to  the  oourt  be- 
low.   Perkins  v.  Bart  UV.6.  11  Wheat.  W. S  L. 

eiLtfB. 

lDi:£lanaT.WIlk:liuan,»U.8.  10  Pet. WL  Bl- 
ed. 410,  one  of  the  questions  was  wherher  the  <]»■ 
•nrlptton  of  the  OamaDded  preoilsee  to  a  oertalo 
dead  taken  to  oonMOtton  with  the  oonflrmatory 
eot  waa  SDllloleDt  In  law  to  devest  the  platntUPs  tl- 


•f  fiuL 
To  rl*«  the 
most  be  qoesMoosotlawaitdnotqueatioinof  faot 
—not  saob  as  InvolTe  or  imply  ooooIusIods  or 
iDdswenC  by  the  Indiea  apon  ilie  wei^t  tv  eSeot 
of  testimony  or  raots  adduced  In  tba  eauae.  Aod 
tber  must  be  dlatiDcitl;  and  paTtknlarly  stated 
with  reference  to  the  polntof  the  case  upon  which 
suob  question  or  questions  sbaU  have  arisen,  and 
the  polnia  must  be  slnsle  and  most  not  briny  up 


art.  n  U.  &  U  How.  teS.  IG  L.  ed.  MB. 

AcertUloate  whlA  InrolTes  a  flodlns  of  fact  la 
not  auadeot.  Adams  v.  Jones,  87  IT.  fl.  U  Pet.  sn, 
■  Ued.  IOCS. 
,  TbB  question  as  to  whether  or  not  a  oertaln  pat- 
eotlnlrlnges  another  patent  laTolvesaqueaCIon  of 
fBctaDdlanotiuacIent  toBlve  the  court  Inrlsdlo. 
tlon.  Witaon  v.  Baroiim,  4S  U.  &  8  How.  2G8,  IS  L. 
Qd.  lOTft  Oallf  nmla  Artificial  Stone  Pavlnit  Oo.  v. 
HolltoT,  IIB  n.  e.  SOg.  ffi  L.  ed.  llOt. 

"Hie  question  ol  fraud  or  no  fraud  cannot  be 
oerttfied  unless  the  fuels  upon  which  It  Is  bsMd  ate 
fonndanddlstlnotl7ata(«d,solhata  leKaloondu- 
Skm  oan  be  reached  therefrom.  OgUvIe  y.  Knox 
Ina.  Oo.  M  U.  a.  18  How.  S7T,  IB  L.  ed.  tSl 

The  question  whether  or  not  a  oontemptated 
bridge  will.  It  erected.  ooaftlCuteamaterliiobatruo- 
tloa  to  navlsallon  la  one  of  fact  and  cannot  be  oer- 
tlfled.  BlUlman  V.  Hudson  Blver  Bridge  Co.  U  D. 
B.  1  Blank.  B8S,  IT  L.  ed.  BL 

Thequestlonwhecherornot  grantoeeof  onewho 
obtained  title  to  properly  bj  fraud  are  affected 
with  Usfrand  sothat  the  title  IS  not  good  In  tbem 
InvoWee  a  question  or  fact  which  cannot  be  oerll- 
fled  to  the  supreme  oonrc  Brobet  t.  Brobsc,  Tl  D. 
B.4WalL£,19L.  ed.  SBT. 

There  must  be  no  facta  to  be  found  bj  the 
supreme  court.  Weeth  v.  New  BnitlaoiIUortB.  Co. 
loau.  6.n6,BrL.ed.W. 

Whether  a  Sale  of  goods  was  frsudulent  la  a 
mixed  question  of  law  and  factand  cannot  be  certi- 
fied.   Jewell  T.  Knight. liSC.S.<S9.BlL.ed.ia£. 

Praudisa  qneatlon  of  faot.  Bmlth  v.  Crati,  US 
TJ.  B. in, SlI-  ed.  wr, 

IfaetmanifactM  tmut  bs  Mated. 

The  certificate  must  be  sooompanled  by  a  proper 
slatemeDt  of  the  faots  mx  whloh  the  questions  or 
S1L.R.  A. 


propositions  of  law  to  which  answers  are  desired 
arise.  Ctnolnoatl,H.ftD.B.On.v.lloKeeo,uaD. 
B.  iSB.  8T  L.  ed.  TSG. 

The  statement  of  facta  Aonld  be  of  ultimate 
facts,  learlns  nothing  but  a  oonclualon  of  law  to 
be  drawn;  not  a  statement  of  particular  facta  leav- 
ing an  Inf  crenoe  of  f  aot  to  be  drawn  before  a  de- 
eWOD  oan  be  made.    Jewell  r.  Entght  IM  H.  B. 

4aE,nL.ed.m 

TlwqnestloD  as  to  the  power  at  an  ofBoer  of  a 
tocetgn  aovernment  under  oertaln  otroametaocsa 
wlll'not  be  sunolent  to  obtain  theoplolonoc  tba 
kupremeoonrtlfltdoesnotelslesnaelentta  ' 
to  ttieeitentof  snch  oa(~~^  — ...^.  ... 
laws  of  his  govern  ment  to  enable  tbc 
npon  the  question.  Cairlngton  r.  H 
Oo.»r.aBPet,«.8L.e. 

Tbe  question  whether  en 
'iler  makes  avalU 
oannot  be  oertllled  n 
carding  tbe  geneial  power  and  autborttr  of  the 
oashler  and  anr  autborlnttoti  or  ratlflaatiao  of 
his  act  on  tbe  pert  of  the  bank  indalloUwr  flwts 
alTectlng  tbe  question  of  the  valldltr  of  hiaaotare 
found  and  reported  with  tbe  oerttficate.  Untied 
Btatrav.dty  Bank,«IC.  &U  How.  SK,  li  Led. 

tnBnfie1dT.Jordan.lIB  U.  B.  680,80  I-ed.  BB,    - 
the  oourt  serslt  might  refnseto  oonsldertber*' 
port  of  a  case  referred  to  but  not  printed  In  tba 
recordssanemlMidlmentot  tacts  upon  which  the 
question  was  baaed. 

Qusitfon  vAsthcr  seUenM  or  teAotnunt  Mfflelent. 

The  question  whether  tbcerldenoe  In  acrhnlnal 
case  Is  sufficient  to  eetabllsh  the  oSeiiae  denounced 
br  the  ststute  under  wblob  the  proeaouUon  Is  bad 
brings  a  p  the  wbolc  case  and  Is  not  a  proper  form 
for  a  oemflcatton.  United  States  v.  Baiter,  ^81 TT. 
S.BPet.ai7.»I.ed.l». 

The  question  whether  upon  the  whole  evldenoe 
the  plalotlff  Is  entitled  to  teoover  la  not  proper. 
WillbmBport  Nat.  Bank  v.  Knapp,  llB  U.  &  8BT,  SO 
Led.  148. 

The  question  whether  or  not  sn  Indictment  Is 
sulBcient  In  law  la  too  broad  and  IndeQnlre  for  oon- 
slderailon.  United  States  t.  Arjoua,  UD  U.  B.  48B, 
80L.ed.ISi. 

The  question  whether  either  of  the  counla  of  an 
indtclmentobarfrcs  defendant  with  an  offense  un- 
der tbe  lawB  of  the  United  Btatee  li  too  vague  and 
general  to  be  cocoldered.  United  States  v.  North- 
way.  130  U.  8.  SZ7. 80  r..  ed.  BSt. 

The  question  whether  an  Indlotment  cbargea  an 
oDenaels  too  general  United  Statee  v.  Chase.  136 
U.  B.  £M.  SI  L.  ed.  IIT;  United  ptatM  *.  bewer,  laB 
U.  S.  ITS.  8S  L.  ed.  180. 

The  question  wbether  or  not  an  indtetment  pre- 
sents facta  suBdent  to  oonstltuto  an  offense  can. 
nottw  certified.  espeelaUr  where  It  Is  Impossible 
to  decide  the  question  wttbout  the  most  IsboAous 
wandering  through  the  whole  tnree  oountaof  the 
Indlobnent  and  passing  upon  the  wbole  question 
whether  under  all  the  dreumstanca  set  out  the 


WiCd  Watbh  a  LraifT  Co.  r.  Waco. 


tltloii  would  require  ao  iDTestigation  of  the 
powera  of  the  dt^  of  Wbco  under  the  law  In- 
«orponUliig  It,  the  powers  of  the  water  com- 
PKBJ  with  which  It  made  contracts  for  water, 
«j  well  ai  an  loqulry  whether  the  contract  be* 
tweea  the  dt;  and  the  water  company  was  io 
doe  form,  executed  by  proper  ofDcen,  and 
within  the  lawful  powers  of  the  two  corpora- 
Hooa.  In  die  ooosidetxtton  of  tbeM  general 
qoeetloo*,  many  questions  subordinate  in  na- 
ture woidd  DMMmrllf  arise,  and  would  lo- 
qnire  determination  bMOK  It  could  be  deter- 
mined  whether  a  general   demnrrar  to  the 


petillon  was  propeilj  Busts  bed.  QueBiiotii 
would  also  arlH  as  to  tbe  effect  of  the  seTerai 
areraieDts  of  fact  which  it  would  be  neces- 
sary to  decide;  and  tbe  iDquiry  arises  wbether 
It  was  tbe  purpose  of  the  legislatare  to  permit 
an  entire  case  od  law  and  fact  thus  to  be  certi- 
fied for  dtdiioo,  or  whether  it  ^bb  only  in- 
tended (hat  this  court,  on  certificate,  should 
decide  apeciflc  qneeUoos  of  law  formulated  by 
a  court  of  civil  appeala  from  a  record  befnnt 
It,    Tbe  atatute  declare!  that  tbe  questloD 

le  duty  of  the  predding 


Mrtlea  ar«  liable  to  the  hidMiBenu  UnttedStatM 
r.  PentD,  UlD.  B.n,aiL.ea.si. 

A  queatkoi  wbetbar  an  oSenee  earalnit  a  certain 
McUon  of  tbe  Dntted  Btatee  ttamtea  U  ebariea  In 
sartalD  oounti  In  an  todlolmeat  will  not  be  an-. 
iweied.     Qntted  BtaUS  t.  lAobei,  181  U.  a  OM, » 


tghMlUr denMrrsr  ihould  bemmatntO. 

iliiialliiii  vbetber  or  not  ■  demunes  riiall  be 

)  It  too  IndeSnlte  u>  be  aoiwered.    United 

Waddell.  Ut  IT.  8.  n.  SB  L  ed.  erSi  United 

f .  HlDOr,  U«  n.  B.  183,  IB  L.  ed.  UO. 

Of  a  demurrer  upon  tbiee  aroiiiidt  to  an 
It  Is  Dot  suDolent  to  state  that  the 

oploloD  as  to  wbetber  or  not 

besuMalned.    milad  Stales 
4«U.  S.  t  How.  an.  U  L.  ed.  lit. 
n  T.  Halle, «  U.S.  UWheat.  8Ta.BL.ed. 


milder  the 
matwOibtcomUlerai. 

Tlie  certtflcate  glvtt  JurMlotlDn  OTer  tbe  Btn^le 
point  upon  irtdoh  the  fudges  irers  divided,  not 
over  tbe  whole  otM.  Warmeo  v.  Southard,  nu. 
B.  10  Wheat.  1.  a  L.  ed. ». 

MotliliiB  can  ooroe  before  tbe  supreme  eoort  tor 
deotaloa  under  a  oertlQoate  of  diTlalon  to  oplDloB 
eioeiit  such  itosle.  deflnft«  quetbiiue  u  shall  arise 
and  beuome  the  eiibjeot  of  dtoaareement  In  the 
oourt  below.  Ward  v.  ChamberUlQ,  K  V.  6.  t 
Blank,  130.  IT  !•.  ed.  aiB. 

Where  tbe  oertlflcate  IhtoItsb  the  qiintlOD  of 
the  Joitodlctlon  or  the  court  bo  that  until  the  qu«e- 
tlOD  le  dlepeeed  of  no  rurtber  proceedloitB  oae  be 
bad  Id  tbe  ease,  the  supreme  oauit  will  oousldeT 
Uit  qiieetlon  altbouKb  irrelevant  maiters  whlcb 
will  not  be  regarded  are  also  embraced  to  tbe  oer- 
tlBoate.    Uulled  States  v.  Tbomas,  IGl  U.  &  RT,  88 

QuMIoni  uAieh  hntw  been  Iwld  proper. 

It  B  a  EulBdent  oertlllcate  of  the  question  of  ]u- 
rladlotlon  that  the  peiltlon  of  appeal  Is  tipon  tbat 
Boleicrouod,  nod  that  theotrcultoourtlotbeocder 
BllowiDC  tbe  app<«l  states  that  tbe  appcsl  la 
(rounded  "solely  on  tbe  questloo  of  Jurladlctlon" 
and  directs  tbe  porttoiu  of  tbe  record  to  be  eertl- 
ned  to  tbe  supreme  court  to  present  tbst  queetlOD. 
eblelds  V.  Oolemao,  IGT  C  B.  IBB.  SB  L.  ed.  «a 

Under  tbe  act  of  UBl  permitting  appeals  or  writs 
of  error  In  oases  where  tbe  question  of  lorbdlotlOD 
Is  Involved,  but  nqulrlng'  ■  oerttflcete  from  the 
Jndvee  that  such  Is  the  qutatlon  Involved,  a  oertis. 
cate  Is  BUfflolent  whioh  redtoa  that  It  was  '■held 
»1  L.B.A. 


lhattheoc 


rt  dtd  not  have  JurladlottaD  of  the  suit 


the  writ  of  error  ci 

that  It  le  allowed  ■'npou  tbe  qoeetlon  of  lotiedlo- 
ttOD."  As  Lehigh  Hln.  *  Jttg.  Oo.  UB  U.  &  SO,  BB 
L.ed.iaa; 

Under  tbe  ao(  of  ueireepectlnff  the  aertUjiDsM    . 
—  br  the  UoUed  Btatee  eottrla  of  appeal  the 


If  ao  appeal  la  allowed  to  the  supreme  oourt  of 
DUootsI^  tbe  appellate  oonrt  beeanae  of  tlie  Im- 
portance of  tbe  qneadODi  Involved  the  what*  ease 
goca  up  and  the  inpreme  ooort  will  ooeeider  enoh 
qoeatJoia  ai  arjee  upon  tb«  looard  In  the  ordloarr 
waj,wblab  It  wlllaaMrtaIn  bylooklnvBt  tbeplead- 
taiM  and  nilliift  of  tbe  eoort  and  tbe  etdera  in  the 
oasa.  and  iMt  to  tbe  oertWeate  or  tbe  appetlaie 
oourt.  Ohio  *  K.  B.  Co.  T.  Waetater.  IB  HI.  Ml; 
CUeago,  B.  *  Q.  B.  Oo.  V.  BdwSer,  IM  DL  111; 


;  the  caee  la  Bent  to  tbe  aoprene 
large  number  of  suite  and  the 
large  number  of  Iniemta  depeitdent  on  the  flnal 
result  of  tbe  salts  will  oot  eonter  JurMletlon  on 
tbempretne  oourt,  boar  Ids.  Oo.  v.  Oullek.  M 
lILSlft 


BMoh  qnesUon  oerUlled  sboold  preeent  a  ques- 
tloQ  of  law  distinct  from  other  quesUons  ot  law  or 
fact,  and  tbe  oertlSoatlon  of  questions  ot  fact  or 
questions  Involvlntt  queetloDscir  (act  does  not  give 
JurtedloMon.  Beusley  v.  Chicago  &  ^.  W.  B.  Co.  TO 
Iowa.  EOB. 

The  question  whether  the  evidence  set  out  In  tbe 
oertlfloste  shows  contributory  negllgenoe  Is  a 
question  of  Taot  and  cannot  lie  oertl&ed  to  the  su- 
preme court    Chilton  v.  Cbloago.  B.  I.  *  P.  R  Co. 

It  Iowa,  B8e. 

All  ot  tbe  necenarr  fads  should  be  stated  In  the 
oertmcate.    Vreeland  v.  Ellsworth,  Tl  Iowa,  3tT. 

QueStlODB  of  (sot  oaonot  be  oerdQed.  Hanna  r. 
Oolllns.  <B  towa.  ISl:  Blddle  v,  FletcDer.  » lows.  4H. 

Tbe  ouutt  will  not  go  behind  the  oertlflcate  to 
determine  tbe  facta  In  the  case.  MlUet  r.  Halor. 
ea  Iowa.  ao. 

The  certificate  must  stale  that  the  question  oettl- 
fled  was  iDTolved  la  tbe  ease.  Van  BIckle  v. 
Downs.  TO  Iowa,  BM;  Ball  v.  Van  Blper,  I*  Iowa. 
148;  Beach  v.  Donovan.  71  Iowa,  5dc  Beeler  v.  Oar- 
rett,  78  Iowa,  XL 

A  certlfloate  Is  sulOcleacly  definite  wlilob  asbi  If. 
under  a  certain  statute  limiting  appeals  from  a 
justice's  ootiit  to  amounts  exceeding  sai,  on  de- 
feodani's  appeal  to  tbe  dniult  oourt  should  plalo- 
tUTs  motion  to  dlamla  for  want  of  JurMletlon  bs 


Texas  Suphkuk  Coiibt. 


tot.  There  may  be  atmj  qiiestfooi  ariefng, 
on  general  demurrer  or  olDerniBe,lo  a  cause, 
Q«cei«ar;  lo  <ts  decision,  aboul  which  a  court 
of  cl*tl  appeals  will  eaterlain  no  doubt,  wbile 
there  maj  bebuCaalnglequegtloi]  about  nbich 
donbliBentarlalnecl;  and  tbe  purpose  of  the  lair 
ii  to  permit  courts  ol  civil  appeals  lo  have  the 


■urtalned,  when  the  petldoD  alleged 
•am  or  (lOO.  a  B«[>eral  denial,  trial  In  tbe  }us- 
doa'soourl  rceuHIaftiD  ■  ludgment  tor  platnUlI  of 
B  oeutB  aod  t>T  oosla.    Njcholi  t.  Wood,  U  Iowa, 

The  oenlfloato  moai  «liow  that  tbe  qucatloia 
uvoa  wblcb  tbe  oplalon  of  the  anpreme  court  ii 
deetredarelDTolTedln  tbaoan.  BMer '■  1f etmter 
OowalUN.W.KT. 

The  court  bai  no  JurMtctlou  to  m  beblnd  tbe 
MrtlHaate  and  detenolne  from  tbe  record  wbether 
tbe  case  Involtea  tbe  queaHoua  of  law  looiuded  in 
Ibe  certlfloate.  Carran  v,  Bioelelor  Coal  Go.  IB 
towm.  U:  I4mb  t.  Bnee.  84  Iowa,  on. 

But  In  Swalli  T.  CMna. «  lowa,  aae.  It  la  said: 
-We  bars  lepeatedtr  held  tbatlntblaclanotoaaM 
we  will  kook  Into  tbe  record  for  tbe  purpoee  of  ds- 
to'inlntDa  wbettaer  (be  queatloni  oertiflad  falrlr 
arlM  Id  tbe  oaee."  But  in  Beacb  vi  DouoraD.  H 
Iowa.  tM,  (bat  laezplaJced  upon  (be  ground  tbat 
lo  theM  oaaee  tbe  oertlSoatea  on  ibelr  feoe  were 
anfldent  to  confer  JurlHlictlon.  The  record  waa 
gone  into  for  the  puriioee  of  determjoliig  whether 
or  not  tbe  oaae  In  taot  lifvolvad  the  detennlnation 
of  (baqueetlon  propounded,  not  (ortbepnrpiise  of 
■tTlur,  but  of  deteHtlngr  or  Itmltlair,  Jorl  diction. 

Tbe  record  na;  be  looked  to  to  lee  It  tbe  quae- 
ttoDBorT^Oad  areln'OlTcd  In  tbe  ease.  butquEe- 
Uoiu  oerllfled  mutt  be  dedded  upon  wbatlaahown 
on  the  certlflcate.  JeoDlcffa  t.  Bbood,  H  towa.  UB. 

TnecertlUcawmnit  be  auOolBnt  In  Itself  to  pa- 
tent tbe  queatlODl  to  be  delermlned,  and  muit  not 
refer  Ibe  court  to  tbe  record  to  ascertain  suoh 
questions.  Buchanan  County  BankT.OedarBaplds, 
I.  F.  ft  N.  W.  R.  Co.  BE  Iowa,  IH. 

Tbe  questloni  ebould  be  InteUbrfble  In  snd  of 
tbcmselTes,  and  when  they  are  not  and  It  Ii  neoee- 
sary  toemmlne  the  whole  record  loasoertafn  what 
tbe  questions  are,  the  oase  will 
Votaw  v.CorilD.  (Kiowa.  89;  Bower  y.  KaranauKh, 
(B  Iowa.  767:  Lonv  v.  Cblcaan.  M.  &BI.  P.  R.  Co.  Bt 
Iowa.  Ml:  Bennett  y.  Parker.  mowa.Ul:Hawkeye 
Ins.  Go.  V.  Lewis,  ffi  Iowa,  U4i  White  T.  Beaitj,  M 

A  certlfloate  stating  that  tbe  oourt  anbmltted  to 
tbe  Jut;  certain  speolal  InierroKBtorleB,  and  aaklns, 
"Was  the  action  of  the  court  orror  In  yiew  of  the 
eyidenoe  In  this  caM?  Should  a  new  trial  be 
iranledr'— Is  not  proper,  eepecially  whan  It  Is  noi 
shown  that  all  of  tbe  eyidence  Is  In  Ibe  abelraot 
Glllooby  y.  Chlcnr).  U.  k  St.  P.  EL  Co.  61  Inwa.  SI. 

Tbe  queatlons.  Does  tbe  eyidence  legally  esiBblleh 
ao  eiprew  contract  of  parmeni!  and  Does  the  evi 
deuce  lefralir  establish  a  release  ot  defendant  froi 
paymenif— are  Insullloieat.   lenders  v.  Bord,  H 


I0WB.TE8. 

A  question  whether  tbe  evidence  Is  suBlolent  (o 
support  Ibe  yerdict  Is  not  sufflrlent.  Hudson  y. 
Cbkaeoft  S.  W.  B.  Co.  6B  lomuCSl.  MAm.  Rep.  (Be. 

The  (rial  Judge  must  certify  tbat  It  la  desirable  lo 
baye  the  opinion  of  the  supreme  court  upon  the 
question  to  render  tbe  oertlQcute  sumdeot.  Hllll- 
ken  V.  Daupbtery,  fiS  Iowa.  194. 

The  quest  Inn  whether  or  not  (be  trial  court  bai 
juHsdletlon  of  tbe  cane  la  too  general  when  tbe  ]u- 
rlsdlctiou  is  qceatloned  on  more  ihao  one  ground. 
Wbeaton  T.  Foster,  U  Iowa, 

More  than  one  question  may  be  suhmttted  lo  tbe 
ease,  but  tbe  sevcial  queatlans  must  be  specifically 
SI  L.  R.  A. 


deciaioD  of  tbat  question,  or  aucb  quesUoua 
made  by  the  Bupreme  cnurl;  but  the  very  ques- 
tion for  decisloD  here  must  t>i;  slated  t>T  tbe 
court  of  civil  appeals.  Whether  a  petilioD  ia 
Bofflcient  to  malntaio  an  actiou  Is  a  queatioa  ol 
lawj  but.  aa  li  frequently  the  case,  tbe  <le«d- 
sion  of  tbat  question  Involves  tbe  decidoo  of 
many  and  duFereut  tniestloDs  of  taw,  mod.  In 
order  that  tbe  time  of  tbia  court  may  uot  b« 


stated  so  that  the  supreme  court  mar  di 
the  precise  questions  submitted,  aod  quesOoiBof 
law  and  taot  cannot  be  mtngled  and  called  a  ques- 
tion of  law.    Center  Tllle  v.  Drake,  n  Iowa,  UL 

Aqueatlonas  to  the  validity  of  ■  gift  Ota  note  •• 
afratnst  orediton  of  the  donor  under  the  facia  of 
aae  Is  too  general.  He  apeeUie  facts  reliad 
to  defeat  tbe  gift  sfaoold  be  set  out.  Flteh  v. 
Flynn,  68  Iowa.  IN, 
A  question  whetber  or  not  tbe  oourt  erred  iu  de- 
innlnlng  that  plalntUt  was  entitled  to  Judgmeal 
is  Improper.    Jbtd. 

A  questloD,  "Can  Judgment  be  rendered  In  favor 
Of  plBlDtUt  and  against  detendant  upon  the  sgieed 
statement  of  faots  in  this  oaser"  is  not  sumoleot. 
Dawler  T.  Bonok.  IB  Iowa,  I3B. 
If  no  finding  of  facts  appears  In  tbe  loootd  tbe 
jpreme  court  wm  assume  that  the  question  cectt- 
fted  dtd  arise  upon  facts  as  found.  Thorpe  Bros. 
.  DIoker.  fil  Iowa.  SIS. 

The  oertlBoale  need  uot  state  the  particular  qnes- 
OD  upon  which  the  opinion  of  tbe  supreme  court 
Is  desired.    FaU  v,  BurUngKm.  C.  B.  A  M.  H.  Ool  tt 

But  a  rule  of  oourt  was  subsequentlr  made  r»- 
quIrlDg  tbe  question  to  be  pointed  out.  Elngr. 
Derby.  51  lona.  Ui  Vets  v.  Austin.  Id.  iM:  HlnnMi 
v.  Chicago,  B.  L  ft  P.  B.  Co.  Id.  888;  brnel  v.  Inde- 
pendent Dist.  N0.R,  Id.  TOO. 

And  now  by  tbe  rules  of  the  Iowa  supreme  oourt 

ease  irlll  not  be  conaldered  on  a  oertlDoaie  of  Im- 
portance from  tbe  lowercoun  unlea  ibe  oertUcale 
stateswhstthequeatlon  is.  Wilson  v.IowaOounty. 
Ii  Iowa,  S3B;  Throokmorlon  v.  Hcirton,  Id.  W: 
Stiirmer  v.  Henile.  Id.  T43;  Qregg  v.  While.  fiS  Iowa, 
TW  Bradenburger  v.ftlgler,  88  Iowa,  XO. 

The  certlflcate  must  stste  that  the  queetloD  In- 
nWedlsoneof  law.  KleruU  y.  Adams.  40  Iowa,  8L 

Tbat  tbe  queaUon  Is  neoessarysodlnyolvedla  tbe 
case  ma;  be  made  (o  appear  by  showing  that  un- 
len  tbe  ruling  made  by  the  trial  oourt  upon  tbe 
question  Is  overruled  defendant  will  be  entitled  to 
Judgment.    Seamans  V,  Zimmerman,  91  Iowa.  888. 

I(  tbe  question  oertifled  Is  a  general  one  Involving 
tbe  determination  of  other  distinct  qutstiona  of 
law  not  stated,  tbe  cenltlcaie  Is  lusuflctent- 
Hawkeye  Ito.  Co.  y.  Brlaodsoo,  St  Iowa,  IB7. 

If  tbe  ocrtlflcale  sets  forth  and  numners  two 
queedons,  aod  then  states  tbat  tbe  case  In Tolrea  the 
detOTmlnadon  ot  "■  question"  ot  bw,  to  wlb  tbe 
question  becetotore  sat  out  and  numbered  1  andS. 
the  eerliflcaie  is  nutrendered  defective  by  tbe  fact 
that  two  questions  are  numbered  wbile  tbe  certlfl- 
cate speaks  of  them  in  tbu  singular  number.  Wal- 
ters-Cates  v.  Wilkinson  (lowaieo  N.  W.  M4. 

If  the  opinion  of  the  supreme  court  li  desired 
upon  whetber  certain  tsota  will  enable  tbe  plaintiff 
to  maintain  bis  aollon,  the  fads  wblcb  are  to  form 
the  tmsts  of  The  opinion  must  be  set  out  In  the  eer- 
Uflcate.    Brown  y.  Petrle.  88  Iowa,  SO. 

Questions  not  Involved  under  tbe  pleadtnga  wilt 
ool  be  considered.  Harlln  Steam-Feed  Cooker  Co. 
V.  Olive.  8£  Iowa.  US. 

Tbe  certlfloate  should  plainly  point  out  tbe  quae 
tlons  to  be  determloed.  and  should  leelte  Ibe  fad* 
oo  whld>  tbe  questions  of  law  artae  so  tbat  ibcr 
may  be  determined  wlibout  teaorting  to  tbeevl- 
denoe  bi  the  esse.  Mer>enon  r.  Eansas  City.  Bt.  J. 
ft  a  B.  B.  Oou  aa  lowa.  ko. 


..Google 


Waco  W^noi  A  loom  Co.  t.  Waoo. 


Mken  up  tn  decMhiK  queitlont  about  which  ft 
emirt  of  civil  appettla  may  bafc  no  donbt  and 
'    '   HDOdeclrioti.tlioaecourtBarereaultedr- 


Tbe  MTtlllMle  moM  poliit  oat  tbeqoot  loot  DpOD 
wtalota  lb«  opinfon  li  deMicd  ao  expltdtly  aa  la 
rcDdtT  an  flZBiBliiatlon  of  tbe  record  uoDeauMrj. 
Martin  Btcam-F«ed  Oooker  Co.  r.  OUtb.  mprti. 

AlKtraotqueatlonaoaiuiotbeoartlfled.  BokartT. 
PIckeL  W  towa,  MB. 

Tbequestlon  wlllnotbeooDaideredtt  ttluTolTaa 
awumptloDB  id  raot  In  oooDlwt  vlcti  the  reoord. 
OanDliiBbam  v,  Cbioajro,  B.  *  Q.  S.  Co.  STIona, 
SUt  Miller  t.  Buena  TIata  County,  W  Iowa.  T12. 

The  queatlon.  "Can  plalDtls  reoov«r  under  tlie 

taos  agrfeit  upon   bereia  hi  per  atlpulatloQ  od 

fll«T"  pieaeDiathewboleoueforcaiialdentlon.and 

■a  Inanfllciant.   Dunn  v.  ZoUer,  n  Iowa,  tn. 

JVsir  Jerteu  OteMont. 

Under  the  New  Jenej  acl  before  a  oaae  can  be 

certlOed  from  Che  olroult  to  tba  supreme  court  (or 

tta  adilBory  opinion  all  dlnputed   lacls  must  be 

■eUIed.  Dretef uio  t.  Oalandrlello  (K.  J.)  SI  AtL  SHL 

Ohio  daeitbMM. 


what  queatioDa  of  Uw  are  inTolvad  In  a  canaa, 
and  tboae  dpclde,  but  It  maa  lDtetid«d  that 
courta  of  civil  appeala  Rbould  propound  quea- 
tlnna  whicb  iber  may  deem  it  proper  to  cer- 
tify. Tbe  certificate  In  qtieatiOD  doea  not  dif- 
fer In  any  material  reapect  from  one  in  wblck 

law  and  taot  cannot  be  oertlfled.    Kelley-Ooodtd- 
tow  Bboe  Oo.  v.  Liberty  Ina.  Co.  W  Tex.  IK 
Keltber  queatfoo  wlU  be  anawered  where  two 


(  like  the  aertUca- 


ttOD  of  queaUoDi  [Q  Oblo.   But  there  la  alao 
CeieDoe  wbicb  makea  cheiiiaoUoe  approach  tbat 
of  report  or  reservariou. 

Id  Ohio  the  osnae  Itaelf  la  reaerved  Into  the  lu- 
pieme  court.  OrantT.  Ludloir.BOhloBLliFarea- 
man  v.  Baas,  m  Ohio  8c.  14S. 

The  whole  caaa  may  be  reaerred  tor  the  opinion 
of  tbe  auprame  oourt.  Obaae  v.  Waabburn,  ■  Ohio 
8t.IUB. 

Tbe  Judgment  wbloh  waa  rendered  In  the  trial 
oonrt  and  tbe  manner  In  wbloh  tbe  oaae  was  re- 
moved to  the  iDtermed  late  oourt  must  be  made  to 
appear.  AnH  the  lotennedlnte  oourt  oannot  aend 
to  tbe  supreme  court  queMioni  tor  deiermlaatlon 
lief  ore  they  have  been  reirularly  presented  (or  de- 
termination.    Toung  v.  Sohenok.  S  Ohio  Bt.  111. 

Under  the  Ohio  pracMoe  lor  tbe  reeervatloa  of 
qnesilona  for  tbe  opinion  of  the  auprenie  court, 
befoio  tbe  leiral  quefftlona  arising  on  tbe  merits 
can  be  properl;  preeeoted  to  that  oourt  the  faola 
ahoald  be  fotiQil  or  presented  on  an  airrerd  state- 
ment  between  tbe  partiee.  Bubble  v.  Bontck,  I 
Ohio  Bt.  171. 

Tbe  DndinK  Ot  facta  moat  be  a  poeltiTe  flndlnc 
apoo  whkth  a  final  and  not  a  provlsloiial  Judament 
mar  be  rendered.  FatteiaoD  T.  I«m*on.  M  Ohio 
St.  4BI. 

Qucetlona  of  fSot  cannot bs  reoerred.  Ofiborn  t. 
Tarlor.40bloBt.t9a. 

Ttie  BDpreme  oourt  will  not  entertain  a  ease  nn- 
leia  the  faola  hare  beeu  aettled  before  It  la  re- 
eerved.   Wllaon  t.  HamllioD,  I  Ohio  St.  TIB. 

The  oaae  cannot  be  riMotTed  uodl  tbe  facta  are 
settled.    1>ntIrr,lle7ara,MOhloBt.US. 

The  very  qtieetlon  la  not  aerhOed  withli 
■oeanioB  of  the  Texaa  statnte  br  preaentlnB  a  pe- 
thton  o[  plalntia  coTerlng  a  number  of  parea  with 
eioepilons thereto.  UnloDC.L.I».Oo.T.CbowD- 
tan.  n  Tei.  on.  a  L.  H.  A.  KM. 

Hie  Beneral  queatlon  whether  oorrespondenoa 
waa  pFoparir  admlMlhls  Id  erldenoe  without  atat- 
toff  tbe  ohleeOoD  to  It  wUI  not  be  oonsldered. 
lAuablln  T.  FldeUtr  Unt.  L.  Asw>.  BT  Tez.  lU. 

Tbe  qneatlon  frliMber  upon  tbe  pleedlnm  aud  ctI- 
denoe  the  oourt  ened  Id  InatruotlaK  the  Jury  tc 
return  a  vetdlot  for  defanOant  will  not  be  eonald. 
ered.   IlHd. 

The  euUie  case  evbiaolDK  qneatlaDa  ot  both 
IllL.a  A. 


A  queetlon  If  aoy  -of  live  speolal  oharsaa  re- 
quested and  refused  staled  correct  propoaldona  of 

lawlo  tbecassaad  If  so  which  should  have  been 
BiTen,  li  too  Kcoeral  and  will  not  be  oonaldered. 
Laushlln  t.  Eidelltr  Hut.  L.  Amo.  ntpra. 
Wj/omlMg  dteUIOnt. 
An  orderalatlna' that  there  la  an  Important <iDea- 
ioa  arlalDBat  the  trial,  but  not  statins  what  that 
question  la,  brlnm  up  nothlns  tor  review.  Ooter 
1.  Corey.  S  W70.  as. 

Criminal  cattt. 

In  BIlnDeaota  and  ff  laconsln  there  are  provlalooa 

lor  ccrillylDg  dUBcult   and  Important  queatlona 

arlBlQK  In  criminal  oases  tor  the  opinion  ot  the 

aupreme  oourt. 

>[a  statute  pro vldea  that  when  In  tlie 
opInloD  of  tbe  Judee  presidios  at  the  trial  a  quna- 
of  law  arises  Id  the  trial  of  a  orlmloal  aciloD, 
Id  wbloh  deteodant  shal]  be  oonvloted  ot  anlDolaalt 
Importauoe  or  doubt  to  require  the  decision  of  the 
ne  court,  he  mar  report  tbe  Oaae  to  that 
as  tar  B«  shall  be  nece^arr  to  preseot  lbs 
question.  Bontintl  v.  BIBte,  S  IClnn.  ISB. 
Under  the  WUoonalD  ataiule  permitting  tbe  trial 
Durt  to  submit  questions  lo  tbe  supreme  cnurt  It 
lust  appear  upon  tbe  record  that  the  defendant 
u  been  tried  and  oonvlcled  upon  an  Information 
r  Indictment  whiobohirse*  some  crime  or  otteose 
punlsbabie  under  the  lawa  of  the  atate.  8uie  r. 
Wentler.  IB  Wla.  N. 

The  trial  court  must  report  deflnKelr  the  exact 
question  or  questlODB  on  which  the  opinion  of  the 
supreme  oourt  la  desired,  and  must  not  send  up 
the  whole  record.  State  t.  Anaon,  SO  Wla.  mS; 
BCBle  T.  am,  80  Wis.  US:  Blate  v.  Bowan,  SS  w^ 

mi. 

The  WlBoonslD  statute  provldee  tor  tbe  report  of 
questloDS  arlslnit  at  the  trial  of  a  criminal  case  In 
wbloh  defenOaat  la  oouTloted.  State  *.  Eoellle.  U 
Wis.  MB. 

In  ffleooniln  the  rvportlnit  of  the  caae  to  Uie 
supreme  court  h  a  summarr  prooeedlnvto  obtain 
before  Judgment  tfaeipeedy  decMon'  of  the  su- 
preme oDurtot  doubtful  qucMlona  of  law  arising 
on  the  trial,  and  such  queellons  must  be  speolaUy 
stated.   Blace  t.  Jenks,  M  wis.  em. 

Tbe  questlotu  will  not  be  answered  If  ther  In- 
volre  an  examination  ot  the  entire  reoord.  Stale 
T.  Cornbauaer,  Tl  Wis.  t& 

Only  questions  of  law  oan  be  reported,  and  even 
such  queatlons  cannot  be  reported  If  their  deter- 
mination requires  that  all  the  tartlmony  shall  be 
before  tbe  oonri.   State  t.  Oro«,  n  Wla.  U. 

A  qnesUon  which  doe*  not  appear  to  have  arlaen 
IntlM  caaeoaunot  be  oettuted.   atate  t.  Hlckok. 


In  oertatjdng  proceeding  fortfae  enforcemeDt  of 
taxes  the  trial  Jodne  ahould  stale  what  polnia  he 
oerttllea  and  make  a  atalement  of  the  facts  bear- 
lag  upon  sucb  points  together  with  hl>  ileoliloD  or 
conclusion  ihereon.  Morrison  County  V.  St.  Paul 
AN.  P.  U.  Cell  Ulnn.  «t  State  T.  Bt.  crolz  Boom 
Com.  »  Hlnlt.  UO.  H.  F.  V. 


.,Cex>^lc 


Tbxab  Supsbhs  Cknmr. 


Hat, 


«  court  of  dvil  appeali  woold  Ood  the  facts 
exlatlDg  Id  k  catue  t»toM  them,  these  cerUf  j 
to  this  court,  ud  therelii  propoUDd  the  quee- 
tlon  wbetber  judnneDt  should  have  been  ren- 
dered In  favor  of  the  one  part;  or  the  other. 
To  decide  each  a  queattoD,  appellate  juiiadlo- 
tlon  was  conferred  on  courts  of  clTil  appeals, 
and  neither  the  statute  nor  the  Constituttoa 
conteroplaies  the  exercise  of  such  appellate  ]a- 
rladlctlon  bj  this  conrt,  so  long  as  the  cause 
remains  undetermioed  t^   s  court  of  civil 

TUa  court,  however,  has  held  that  so  much 
of  the  statute  as  authorizes  courts  of  civil  ap- 
peals lo  cenitf  questions  of  law  to  them  for 
dedsioD,  and  makes  such  declsious  Undiug,  is 
not  In  violation  of  the  Cooetitutioa;  but.  to 
confer  such  Inrisdlctlon,  tbe  etaiute  musl  be 
complied  with.  The  practice  of  certifying 
questions  for  decision  is  new  in  this  state,  lint 
has  long  existed  under  tbe  lawn  o[  tbe  Uoited 
States  and  examlnHlion  of  the  declslooa  of  the 
Supreme  Court  of  the  United  Stales  will  show 
tbe  practice,  as  well  aa  tbe  jurisdiction  wbicb 
maj  be  lawfully  eierclied  on  sucb  certlflcaCes 
by  tbat  court.  There  aie  several  atstates 
bearing  on  that  matter.  One  of  them  relates 
to  criminal  proceedings,  and  provides  tbat. 
when  "tbe  Judges  are  aivided  In  opinion,  and 
the  point  upon  wblcb  tbey  disagree  is  certifled 
to  the  supreme  court  according  to  law,  such 
point  fhsll  be  finally  decided  by  the  supreme 
court."  D.  S.  Rev.  Stat.  S§  Ml,  697.  An- 
other related  to  dvil  proceedings,  end  provided 
tliat  when  "any  question  has  occurred  upon 
which  tbe  opinions  of  the  Judges  were  opposed, 
tbe  point  on  which  they  so  disacree  shall, 
during  the  same  t«nn,  bt  stated  under  the  di- 
rection of  the  judges,  and  certified,  and  sucb 
certificate  aball  Ik  entered  of  record."  TJ.  8. 
Rev.  Stat.  ^  (tee.  There  was  still  an  earlier 
law,  which  required  a  drcult  court,  at  tbe  re- 
quest of  diher  party,  to  certiry  to  the  sapreme 
court  a  question  of  law  existing  in  a  cause  in 
reference  to  which  the  judges  might  differ, 
and  on  this  the  supreme  court  wss  legulred  to 
dedde  the  questions  so  certified,  which  would 
Kovero  In  toe  after-disposition  of  the  cause, 
under  these  statutes,  many  decidons  were 
made,  and  reference  lo  some  of  them  will  be 
given  to  illustrate  tbe  cooslructloQ  placed  on 
ancb  statutes.  Demurrers  to  an  indictment 
were  filed,  and,  after  argument,  certified 
lo  the  supreme  court  for  decision,  without 
stating  upon  what  point  a  decision  was  de- 
sired. In  disposing  of  tbe  case,  Chief  Justice 
Taney  said:  "Now  in  the  case  before  us,  tbe 
qnestlon  upon  which  the  disagreement  took 

Elace  is  not  certified.  Tbe  difference  of  opin- 
in  Is  Indeed  stated  to  have  been  on  the  point 
whether  the  demurrer  (which  was  certified) 
should  be  sustained.  Bui  such  a  question  can 
hardly  be  called  a  point  in  the  case,  within  tbe 
meanmg  of  the  act  of  Coneress;  for  It  does  not 
show  whether  tbe  dlfflcuUv  arose  upon  the 
construction  of  the  act  of  dongresa  on  which 
the  indictment  was  founded,  or  upon  the  form 
of  proceeding  adopted  to  Inflict  tbe  punish- 
ment, or  upon  any  supposed  defect  In  Ibe 
counts  In  the  indictment.  On  tbe  contrary, 
tbe  whole  case  is  ordered  to  be  cenited  upoa 
the  indictment,  demurrer,  and  joinder,  leaving 
thb  court  to  loolt  into  the  record,  and  deter- 
81  L.  a  A. 


mine  for  itself  whether  anvmfBdent  objection 
can  be  made  In  bar  of  the  proaecutioD,  and 
without  informing  us  what  questions  had  been 
raised  in  the  drcult  conrt,  upon  wblcb  tber  dif- 
fered." UiitUd8talav.Brigg*,4!BX3.B.tiSoir. 
209, 13  L.  ed.  119.  "Tbe  auesilon,  whether  k 
demurrer  shall  be  auaiained  Is  not  sudOdentlj 
definite.  The  precise  legal  point  Involved  .  .  . 
sbonid  be  stated.  The  court  Is  not  botud  to  look 
beyond  the  certificate  to  aacerisin  the  pdnL  .  .  . 
In  the  case  before  us  ibe  questions  certified  ate, 
'whether,  in  point  of  law,  upon  facts  as  stated 
and  proved,  the  action  could  be  maintained: 
end  whether,  consequently,  the  Jnry  shouli. 
be  instructed  that,  under  the  facta  as  proved, 
tbe  plaintiff  could  not  recover.'"  Danidt  v. 
OAHWtr£itlB./.K.Cb.70D.S.8Wall.8lW,  18  L. 
ed.  224.  The  cenlficstewas  dismissed.  "Thia 
court  cannot  take  jurisdiction  of  tbla  case  be- 
cause, besides  the  manifest  attempt  to  refer  to 
this  court  for  decision  substantially  tbe  whole 
case  by  the  device  of  splitting  it  up  Into  severs! 
questions,  neither  of  tbe  questions  certified  pre- 
sents  a  distinct  point  or  proposlHon  of  law, 
clearly  and  precisely  stated;  but  each  requires 
this  court  to  find  out  foritself  tbe  point  intend- 
ed to  be  presented,  by  searching  through  the  al- 
legations of  the  answerand  the  provisions  of  tbe 
statute  relied  on  by  tbe  plaintiff,  and  by  also  ez- 
aminlDg  either  tbe  whole  Constitution  of  the 
scale, or  else  reports  or  recorda  of  dedsious  of  its 
courts,  referred  to  In  the  answer  and  made  part 
thereof.  The  certificate  is  even  more  irregular 
and  insufSdeot  than  ooe  undertaking  to  pre- 
sent the  question,  arising  on  demurrer  or  otber- 
wise,  whether  an  indictment,  or  a  oeurt  therein, 
sets  forth  any  offense,  which  this  < 


MOford  Five  Cent  Ban.  Init.  128  U.  S.  618. 
82  L.  ed.  SSI.  "  Thequeation  certified  'must 
be  a  distinct  point  or  proposition  of  law, 
clearly  slated,  so  tbat  it  can  be  definitely  an- 
swered, without  regard  to  other  issues  of  law 
or  fact  in  the  esse.  ...  It  must  lie  a  question 
of  law  only,  and  not  a  question  of  fact,  or  of 
mixed  law  and  fact;'  bence  it  must  not  involve 
or  imply  a  conclualoo  or  judgment  upon  tbe 
wdght  or  effect  of  testimony  or  facta  adduced  in 
thecauee.— as,  foressmple,  a  question  of  fraud, 
wbicb  is  necessarily  compounded  of  fact  and 
of  law.  ...  It  must  not  embrace  tbe  whole 
case,  even  where  its  decision  turns  upon  mst- 
lers  of  law  only,  and  even  tbougb  It  be  split 
up  intoiheformofquestlons."  Fire  tnt,Jjio. 
V.  Wiekham.  128  U.  8.  48*.  82  L.  ed.  BOfl.  The 
opinions  in  the  following  cases.  In  which  are 
cited  many  others,  are  to  the  same  effect:  Jetn- 
til  V.  Knight,  128  0.  6.  482,  31  L.  ed.  192; 
United  8t<itet  v.  HaU,  181  U.  S.  51,  SB  L.  ed. 
B7;  nailed  StaUt  v.  Perrin.  181  U.  8.  S8,  88 
L.  ed.  89;  United  Slata  v.  Betay,  18t  U.  S  88, 
38  L.  ed.  76;  United  Staitt  v.  Laditr,  1S4  C. 
8.  626,  88  L.  ed.  1081;  Uniled  State  v. 
OhoM,  180  U.  B.  260,  84  L.  ad.  117.  The 
statute  In  force  In  this  state,  permllting 
questions  to  tie  certified,  is  more  peremptory 
than  the  sets  of  Uongress  in  the  requirement 
that  the  very  point  or  question  Aiusl  be  certi- 
fied, and  a  eerlijieate  which  dett  not  comf^ 
wilA  itt  Teq-airtmentt  mutt  be  d'  —-'--' 
It  is  so  ordered. 


,dbyCoogIe 


PcoFiA.  tx  rtl.  HoClbllabd,  T.  ROBBRn. 
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Junes  A.  ROBERTS.  Be^ 

(Ua  IT.  T.  HU 

1.    nie    eeoBtttotloa^    pmtrlalona   r» 


)t  apply  ander 


Mew  Tork  Conitltudon  Of  UH  mdoptod  from 
tbe  former  Coo  itttutkiii,  mnK  be  TMd  Mid  andei- 
Mood  In  MDDMtlon  wKh  the  n«ir  teotlon  ol  the 
OmsUluUoii  requiring  dTll  eerrlce  mppolat- 
mena  to  be  mate  MOOrdlnB  M  merit,  msoeiUloed 
■D  tti  M  pnotloable  by  aompeilUre 


S>  Tlia  eMlf^xAentlag 

1894>>rt.&,  lft,deolariiiBUiatolTflnrTloe>p- 

poliitmeDta  "ahall  be  made  BoooTdlas  to  merit 

and  fitDoa,  to  be  aaoertalDed,  ■>  fir  aa  praotlea- 

blB,br  ezaolinttoiB  wliiob  lOtaraspfBiitleable 

■ball  be  eompetlttTe,"  leqnlita  tbe 

proper  eaee  to  proDOunoe  appotntneola  made 

vitboateainpibiDaewitbiureqiiirameDtilU^aL 

S.    TIm  re^nawnt  Of  ib»  Vvw  To^ 
eirllM 

tiM  CoacUtntlon  of  UH 
CKder  to  make  It  applicable  to  in 
pabUo  m^ks,  to  vblolMt  ooold 
tbe  Oonttltutlon  In  force  «b. 
pMMd,  ••  the  new  Conatltutlon  pot  only  adopca 
tbeprieoipleof  tbelao.butdBDlaree:  "Sncbaota 
of  Uie  leglslatura  .  .  .  aa  are  now  In  rorce 
abaU  be  aod  coDttoue  the  law  of  ihla  atate,  aub- 
jeotto  aixdi  alieratloDa  aa  the  leffltlaiure  riiall 


atarttn,  J^  dlM«nt«J 
(Vebruarr  U.  IMt.) 

APPEAL  bj  relatoi  from  an  order  of  the 
Geuerel  Tenn  of  the  Sopieme  Court, 
Third  Depailmeat,  affirmipg  ao  onler  of  a 
Special  Term  for  Albany  CouDty  In  favor  of 
defeodant  io  a  proceediog,  brought  to  compel 
defeodaut  ai  comptroller  of  the  aiaie.  to  audit 
and  paj  tbe  aalary  of  relator  as  clerk  In  the 
office  of  canal  atatinica.    AJ}irmed, 

The  facte  are  atated  In  the  opiniona. 

Mr.  Vyer  Nnasbaam,  f or  anrtellant: 

Tbe  proTialoDt  of  cbap.  S 
did  not  oriKioall7  appl;  to  t 
public  works,  and  are  not  i 
art.  5,  of  the  Conatltutioo  orei  that  branch  of 
the  civil  aervice. 

I^fpU.  KiOeen,  ▼.  Angle,  109  N.  Y.  S64. 

An  unconBtituttoDal  act  la  as  if  it  had  oevei 
been  paB£ed. 

Chananqo  Bridga  Co.  t.  Paigt,  83  N.  T.  190, 
88  Am.Kep.  407. 

t'onBliiutioDa  miut  be  "held  to  be  prepared 
and  adopted  In  reference  to  eibling 


Peapte,  Jaekmm.  y.  Foittr.  47  N.  T.  87S. 
ir  tbe  act  of  1888  be  ailU  in  force,  new  leg- 
lalation  la  neceaaary  to  extend  Its  operaUon  to 


o  aelf-eieoatlns  cooatltutloiial  pro- 
vteana,  aee  not<  to  WUlla  v.  Sb  Paul  SanliaiiOD  Ool 
iMinD.iieL.B.A.nL 

31  u  a  A. 


the  public  works,  hecaass:  (1)  there  was  no  oi^ 
Mnal  intentioD  U>  include  that  department  la 
iSe  act;  &)  the  conatitailonsl  provUlon  does 
not  eitend  it,  but  merelj  permita  the  i^lsla> 
tura  to  do  ao. 

N.  T.  Ops.  Attf.  Gen.  (1871),  p.  SM. 

If  It  be  competent  for  the  leeUlature  to  pass 
■neh  a  statute,  deaiiy  tbe  concluding  teotence 
of  ^  8  makes  tbat  a  le^islailTe  dutj  and  a 
kgialatlve  dntr  caaoot  be  delegated. 

Cooler,  Const.  Ltm.  1S7. 

The  legislature  neither  u     ' 

Tthe '  — '^^ — '- 

pla 
have  p 

Locke,  drll  OoTernmeDt,  g  162;  Barte  t. 
mmrod,  8  N.  T.  488;  Banto  v.  8taU.  2  Iowa, 
leif;  Geariek  y.  Statt,  6  Iowa,  491;  BUtlt  y. 
Bendee,  9  Iowa,  908;  flirtor  ».  Can.  8  Pa.  607, 
47  Am.  Dec.  480. 

Upon  aU  quesllona  of  the  expe^lieDcj  of  gen- 
«ial  statutes  the  legislature  must  determine  fqt 
itself  deflnitelf  and  flnall;.  The  deienniffla- 
tkm  of  that  qnestlon  cannot  *—  -"-' — '-" 

PtopU  y.  Ftrt  Amo.  rf  I 
T.  81«.  44  Am.  Rep.  880. 

Mr,  Mattbaw  H»le,  respondent; 

The  act  to  regulate  and  improve  the  ciyil 
service  of  tbe  stale  of  New  York  (chap.  8S4  of 
1888),  t^  Its  terms  applied  to  the  entire  public 
service  of  tbe  state  of  New  York. 

Bj  tlie  new  Constitution  which  took  effect 
Jaunar7  1, 1805,  tbe  law  of  1B68  was  made  ap- 
plicable to  the  depattAieDt  of  public  works; 
and  It  follows  tbat  the  reclaialQcatlon,  or 
teatoratlon  of  the  old  claaaifl  cation,  made  br 
Qoyemor  Morton  April  IB,  1690,  was  valid 
and  effectual. 

The  two  proHsiona  of  article  0  of  the  Consli- 
tntlon  must  be  considered  tCM^ther.  The  pro- 
visions of  fi  8,  which  gives  the  soperlnlenijent 
of  public  works  the  appointment  and  removal 
of  employees.  Is  subject  to  tbe  provision  of  % 
Oof  that  article,  tbat  all  appolotmentaandpro- 
moiioDS  in  the  civil  service  of  the  stale  snail 
be  made  according  to  merit  and  fitness,  to  he 
ascertained  so  far  sa  prscUcsble  bj  competi- 
tive ezamtnatloDS. 

See  Smith  v.  Lawr»ne§  County  Super*,  148 
H.  Y.  187;  a  a«riv,  12  Misc.  174,  Affirmed 
146  W.  Y.  401. 

The  constitutional  provision,  ^  8  of  art.  5, 
required  no  le|[ls1ation  In  order  to  the  eofOTCe- 
meot  of  lis  proriiiona  ao  far  as  it  related  to 
competitive  exarolnatlona. 

Chapter  854  of  the  laws  of  1888  was  a  valid 

t.  and  has  been  so  held  bj  this  court. 

Jtoger*  v.  Buffalo.  183  N.  Y.  178. 9  L.  R  A. 
579. 

It  Is  only  tbe  application  of  tbe  act  to  tbe 
department  of  public  works  which  this  court 
dedfted  in  tbe  case  of  Pft»pU,  EiUetn,  v.  Ant^, 
109  N.  Y.  573,  to  be  void. 

O'Brleii,  J.,  delivered  the  opinion  of  the 

The  relator.  In  the  month  of  April,  1895. 
was  appointed  to  tfaepoaltlou  of  clerk  to  the 
collector  of  canal  statistics  bj  tbe  luperlii- 
tendent  of  public  works  of  tbe  ftkte  Bt  a 


;,yCoogIc 
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iDt,  M  comptroller  of  the  atatx,  refiued  tc 
audit  or  my  tbeume,  uid  the  relsior  there 
npoD  applied  for  a  peremptory  writ  of  mtiD- 
damoB,  to  be  directed  to  the  comptroller, 
copunandlng  hlni  to  draw  hla  wamnl  for 
the  payment  of  the  claim.  The  sppllcattoii 
for  the  writ  was  denied  and  the  order  denj' 
Ids  the  ■ame  afSrmed  at  general  term. 

The  ootj  question  Involved  In  this  aopeal 
la  whether,  upon  the  undisputed  facts  dls- 
cloaed  upoD  the  appllcatfoo,  the  relator  wu 
entitled  to  the  writ.  It  is  admitted  that  the 
relator  was  appointed  to  the  position  without 
liavfDg  passed  the  cItII  serrice  eiamfnatlon. 
and  that  his  name  has  never  been  certified 
to  the  comptroller  by  the  clrfl  servii*  i 
mission,  and  It  was  for  that  reason  that  the 
comptroller  refused  to  pa;  the  claim. 

The  legal  question  thus  presented  has  been 
■o  full;  and  ably  discussed  in  the  courts  be- 
low that  we  feel  relieved  from  the  necessity 
of  much  further  argument  In  support  of  the 
conclusions  there  Indicated.  Indeed  there 
is  very  little  further  to  be  said  upon  the 
Important  and  Interestlne  subject  which  is 
involved  in  the  controvert;  beyond  a  brief 
Statement  of  the  grounds  upon  which  we 
think  the  order  below  shoula  bo  sustained. 

The  statute  of  this  state,  common!;  known 
as  the  civil  service  law  (chap.  3fi4,  laws  of 
1B83,  as  amended  by  chap.  681.  lawaoriB94), 
not  only  required  that  clerks  and  other  sub- 
ordinates In  the  ciTll  service  of  the  state 
sliuutd  be  appointed  or  selected  from  lists, 
constituted  as  therein-  provided,  after  com- 
petitive examination,  but  that  It  should  be 
unlawful  for  the  comptroller  to  pa;  the 
compensation  of  an;  clerk  In  the  civil  serv- 
ice who  had  not  been  appointed  pursuant 
to  the  provisions  of  the  law,  and  whose 
name  had  not  been  certiScd  to  him  b;  the 
eivilscrrlcecommlssion.  It  is  not  necessary 
to  subject  these  statutes  to  a  very  close 
analysis  In  order  to  determine  the  general 
purpose  and  policy  of  the  legislature  with 
referenre  to  appointments  and  promotions 
in  tlie  civil  service.  It  is  too  plain  for  argu- 
ment that  these  enactments  require  appoint- 
ments to  be  made  from  tbe  civil  service  lists, 
made  up  in  the  manner  indicated  in  the 
statute  and  in  the  rules  formulated  by  the 
commission  under  the  authority  of  the  law ; 
and,  in  order  to  Insure  oliedlence  to  the  sys- 
tem on  the  part  of  the  appointing  power, 
the  chief  financial  officer  of  the  state  was 
prohibited  from  making  payment  to  any 
clerk  of  his  salary  or  compensation  who  had 
not  been  appointed  as  required  by  the  law. 
It  is  quite  clear,  also,  that  the  civil  service 
statutes  constitute  a  general  system  of  stat- 
ute law  applicable  to  appointments  and  pro- 
motions (n  every  department  of  the  civil 
service  of  the  state,  with  such  exceptions 
only  as  are  specified  In  the  statute  itself. 
It  was  held  In  the  caie  of  People,  KiiUm.  v. 
AngU,  109  N.  T.  B64,  that  the  law  could 
not  appl;  to  the  department  of  public  works 
for  the  reason  that  the  Constitution,  ss  then 
In  force,  vested  In  the  head  of  that  depart' 
ment  the  exclusive  power  and  dut;  of  ap- 
pointment Knd  removal,  and  that  an;  re- 
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striotlon  upon  such  power  Imposed  bj  llw 
legislature,  through  the  civil  service  act. 
was  Inoperative.  That  case  did  not  bold 
ttiat  the  civil  service  act  or  an;  part  of  it 
was  unconstitutional.  The  power  of  the 
legislature  to  enact  the  law,  as  It  appears  on 
the  statute  book,  has  oever  been  doubted  or 
questioned,  and  the  onl;  point  raised  In  that 
case  was  witn  respect  to  its  application  to  a 
particular  department  of  the  state  government 
under  the  Constitution  as  It  then  existed, 
and  it  was  held  that,  notwithstanding  the 
sreneral  language  and  scope  of  the  act|  and 
lite  purpoee  of  the  legislature  In  enacting  a 
general  law,  without  excluding  an;  depart- 
ment from  Its  operation,  the  law  could  not 
reach  the  superintendent  of  public  works, 
for  the  reason  that  the  words  of  the  Conati- 
tutlon  would  not  permit  It.  If  the  funda- 
mental law  which  governed  the  question 
then  l>efore  the  court  is  the  same  now  it 
is  quite  clear  that  the  order  in  this  case 
should  be  revised,  since  the  same  question 


include  within  the  scope  and  opera- 
tion of  the  civil  service  law  ]uat  such  a  case 
as  this  court  then  held  to  be  beyond  its  ap- 
plication. Tbig  clearly  appears,  not  only 
from  the  plain  words  since  Incorporated  Into 
^e  Constitution,  but  from  the  debates  on 
tlie  subject  in  the  recent  constitutional  con- 
vention. The  new  or  emended  and  revised 
Constitution  of  this  state,  adopted  by  the 
people  in  1804,  and  which  went  Into  eftect 
on  the  first  day  of  January,  1S95,  has  super- 
seded the  decision  in  the  case  of  People, 
KiiUen,  V.  Angle,  supra.  It  is  quite  true 
that  the  identical  words  of  art.  B,  ^  8,  upon 
which  that  decision  turned,  are  still  In  the 
Constitution.  Instead  of  changing  the  Ian- 
iFuage  or  arrangement  of  the  different  pro- 
visions of  that  article,  the  convention 
adapted  and  the  people  have  inserted  and 
added  an  entirely  new  section,  which  reads 
1S  follows:  "Appointments  and  promotion! 
n  the  civil  service  of  the  state,  and  of  all 
the  civil  dtvlajoiis  thereof,  including  cities 
and  villages,  shall  be  made  according  to 
merit  and  fitness,  to  be  ascertained,  so  far 
as  practicable,  by  examinations,  which,  so 
far  as  practicable,  ahall  be  competitive. 
.  .  .  Laws  sliall  lie  made  to  provide  foi 
the  enforcement  of  tills  section"  (g9).  The 
pmvisi-ns  of  the  article  with  respect  to  the 
powers  and  duties  of  tbc  superintendent  of 
public  works  In  the  nopoiotmeut  and  removal 
of  persona  employed  in  the  care  and  manage- 
ment of  the  canals,  which  were  under  con- 
sideration in  the  case  of  Ptople.  SilUen,  v. 
Angle,  must  now  be  read  and  understood  in 
connection  with  this  new  section,  and. 
reading  them  all  together,  there  can  be  little 
doubt  that  the  obstacles  then  found  to  exist 
to  the  full  operation  of  the  civil  service  law 
In  every  department  of  the  state  government 
have  been  entirely  removed.  8mM  v.  St. 
Lavrrtnee  County  Supen.  148  N.  T.  187,  IftS. 
That  such  was  the  Intention  of  the  conven- 
tion that  framed  and  adopted  the  amendment 
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amecidiiieDt  Itaelf,  It  will  be  found  In  tbe 
debates  on  this  subject  in  the  coaTentioD, 
to  wbicb  the  iatentioD  of  tti&t  body  was  de 
clkred  <□  Ibe  most  ezpllolt  t«rmB.  to  brlog 
ever;  departnieDt  of  the  gorenimeiit  wltbln 
th«  operation  of  the  law  by  such  a.  cbauee 
ID  tbe  ConHlltutioons would  moetaod  obvlaM 
the  difficulties  poioted  out  by  this  court  in 
the  caae  referred  to.  The  declared  views  Id 
favor  of  that  course  by  some  of  the  leading 
members  of  tbe  convention  are  to  be  found  in 
the  learned  opinion  below,  and  the  whole  dis- 
cussion on  the  question  leaves  no  doubt  of 
:he  fntentton  to  remove  every  constitutional 
objection  to  the  full  operation  of  the  law, 
ftDQ  to  its  application  to  all  appointments 
ID  tbe  civil  service  in  all  the  public  depart- 
ments of  the  state.  There  was  no  provision 
1o  the  Constitution  of  184Q,  or  la  any  of  its 
numerous  amendmenta,  reQuirlnK  appoint- 
menta  in  the  civil  service  to  be  made  ac- 
(wording  to  a  general  system  baaed  upon  a 
merit  and  Dtness  to  be  aacertalned  by  com. 
petitfve ezamlDatlona  under  public  autbori- 
ty.  That  is  a  conception  of  comparatively 
recent  date  with  us,  and  a  step  in  tbe  lioe 
of  sdminlitntive  reform  whic^  had  forced 
ftaelt  upon  public  attention,  until  It  finally 
reeelvea  practical  approval  aud  recognition 
by  (bepaasage  of  tbe  act  of  1888.  The  oper 
ation  of  that  ant,  the  obstacles  in  the  way 
of  ita  general  appti(»tlon,  as  well  aa  the 
general  merits  and  advantages  of  tbe  system 
to  the  public  service,  were  all  familiar  to 
the  members  of  the  convention  of  1894.  called 
to  revise  the  Constitution,  and  it  caonot  be 
doubted  tbat  tbe  intention  was  not  only  to 
permit,  but  to  require,  its  general  applica- 
tion to  appointments  in  all  depanmenCe. 
This  result  W  been  effectually  accomplished 

by  the  adoption  of   a  new  provision  In  the, ., 

fundaoMntal  law.  The  principle  that  all'  Ther«  is  another  question  In  tbe  case  which 
appointments  in  the  clvH  service  must  be  Is  pressed  with  much  vigor  by  tbe  learned 
niMe  according  to  merit  and  fitness,  to  be  counsel  for  the  relator.  " 
ascertained  br  competitive  examinations, 
1b  ezpresaed  in  such  broad  and  Imperative 
language  that  in  some  respects  It  must  be 
regarded  as  beyond  the  control  of  the  legis- 
lature, and  aecnra  from  any  mere  statutory 
changes.  If  tbe  legislature  should  rapeal  all 
tbe  statutes  and  regulations  on  the  subject 
of  appointments  In  the  civil  service  the  man- 
date of  the  Constitution  would  still  remain, 
and  would  §0  far  execute  itself  as  to  require 
the  courts,  in  a  proper  case,  to  pronounce 
appointments  made  without  compliance  with 
Its  requirements  Illegal.  , 

It  la  therefore  apparent  that  a  new  prin- 
ciple, far  reaching  in  Its  scope  and  eBect, 
has  twen  firmly  Imbedded  In  the  Constltu- 
tioD.  Libe  many  other  nfonns,  this  work 
baa  not  been  accompllihed  without  a  long 
and  persistent  struggle.  The  friends  and 
the  opponenta  of  the  measure  have  debated 
Ita  merits  and  the  dlfBcultiea  in  the  Way  of 
ite  practical  and  harmonloua  operation  before 
tbe  public  for  yenrs.  The  considerations 
which  entered  largely  Into  this  debate  are 
no  longer  pertinent,  since  the  prioclple  has 
become  an  acoompliihed  fact  and  placed  by 
the  people  beyond  tbe  possibility  of  any  sub- 
stantial change  In  a  contrary  direction.  Tbls 
court,  upon  man  than  one  occaiimi,  hu,  with 
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entire  unanimity,  expressed  ita  approval  of 
tbe  principle,  and  exercised  all  of  its  powen 
in  every  proper  case  in  aid  of  all  laws  in-  ■ 
tended  lo  carry  out  the  idea  which  was 
always  at  the  foundation  of  the  question. 
Hogeri  v,  Buffaie.  123  N.  T.  173,  »  L.  R. 
A.  578 ;  Ptek  v.  Belknap,  180  N.  T.  894 ;  As  ■ 
Enymer.  148  N.  Y.  219.  Whatever  doubt 
or  distrust  may  exist  with  respect  to  the 
possibility  of  obtaining  for  the  law  an  hon- 
est and  fair  execution,  there  is  none  and  can 
be  none,  at  least  among  thinking  men,  with 
respect  to  Its  ultimate  beneficial  effect  upon 
the  soivlce.  That  It  must,  if  fairly  and 
honestly  administered,  go  far  to  suppresi 
very  grave  evils  and  abuses  that  have  be- 
come peculiarly  rife  and  active  in  our  polit- 
ical system  few  intelligeut  people  who  have 
tciven  the  subject  much  attention  can  doubt. 
'  '  '     adralnlstrBtion  may  depend 


a  fair  and  liberal  constructioD.  not  only  a_ 
cording  to  Its  letter,  l^ut  ita  true  spirit  and 
the  general  purpose  of  its  enactment.  The 
Constitution,  as  It  now  exists,  must  be  read 
and  considered  in  all  its  different  parts,  aud 
each  provision  must  be  slven  Its  nporopriste 
place  in  tbe  system  and  some  office  to  per- 
form, and  at  the  same  time  all  must  be  bo 
construed  aa  to  operate  harmoniously.  The 
application  of  these  familiar  rules  of  constl* 
tutlonal  construction  removes  all  doubt  or 
difficulty  with  respect  to  the  question  under 
consideration,  and  tbe  conclusion  must  follow 
that,  while  tbe  power  of  appointment  and 
removal  is  still  with  the  superlniendent  of 
public  works,  it  is  subject  to  legislative 
regulation  as  to  the  mode  and  manner,  and 
Is  brought  within  the  operation  of  general 
laws  on  that  subject. 


understand  his  poHltion.  that  ihe  i 
tlon  of  the  Constitution  referred  to  contem- 
plated tbe  enactment  of  appropriate  laws  to 
carry  It  Into  effect,  and  that,  since  the  civil 
service  act  of  1883  and  its  amendments  did 
not,  and.  when  passed,  could  not,  apply  to 
the  department  of  public  works,  they  cannot 
now  be  made  to  operate  upon  the  appolat- 
mentt  of  public  officers  formerly  beyond  the 
power  of  legislative  regulation.  In  other 
words,  that  t^e  neiv  section  of  the  Constitu- 
tion Is  not  self- executing,  and.  as  the  civil 
service  law  has  not  been  re-enacted  since  the 
change  or  any  other  legislation  supplied, 
there  is  now  no  law  or  regulation  applicable 
to  the  relator's  appointment  lave  the  will  of 
the  superintendent  himself. 

We  do  not  think  that  this  contention  Is  at 
all  tenable.  The  act  of  1868  and  Ite  amend- 
ments constitute  a  general  system  In  termi 
applicable  to  the  wnole  service.  It  la  not 
limited  to  any  particular  department,  but 
is  broad  enough  to  embrace  all.  Statutes  of 
this  character,  framed  In  general  terms,  ap- 
ply to  new  case*  aa  they  arise  from  time  to 
time  that  fall  within  their  general  scope  and 
policy.  Since  the  enactment  of  the  civil 
service  laws  new  ofilcea  have  been  created, 
to  which  the  power  to  appoint  mbordlDatea 
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■ttacbed,  but  It  cumot  be  doubted  that  this 
power,  wboD  given,  came  wlthta  tbe  opers' 
tioD  of  all  general  regulatious  on  the  Bub- 
feet  A  cenenl  taw  maj.  and  frequently 
doM,  orfglnate  in  some  particular  cuse  or 
class  of  cues  which  Is  tn  tbe  mind  of  tbe 
'  lei^Islatnre  at  tbe  time,  bat  so  long  as  It  la 
espKSsed  In  reneral  language  the  coorU 
caoDol,  Id  tbe  absence  of  express  restrictions, 
limit  Its  appllcatloQ  to  tbosecaees,  but  mual 
kpplj  It  to  all  cues  that  come  within  Its 
tenni  and  Its  general  purpose  and  policj. 
Bo  a  general  law,  wheo  passed,  may  be  Id- 
capable  of  appllcationto  certain  oases  wlQiin 
Ita  general  scope  and  poller  bv  reason  of  the 
existence  of  othei  and  oonnlctlng  enactments 
of  equal  or  higher  authoritv,  but  when  the 
latter  are  repenled  or  modified,  the  general 
law  Is  given  full  operation.  In  the  present 
ease  It  will  be  obawred  that  there  is  noth- 
ing In  the  clrtl  service  act  Indicating  aor 
Intention  to  ezclade  an;  department  from 
Its  operation.  On  tbe  contrary,  it  was  man- 
Itettty  intended  to  have  general  operatloii, 
and  not  until  the  decision  of  the  courts  In 
PtmU,  KiUten,  v.  Aitglg,  was  It  uudersuMd 
to  be  luapplfoable  to  tbe  department  of  pub- 
lic works.  The  section  of  the  Cooecitution 
with  whtcb  it  was  then  found  to  be  in  con- 
flict, and  which  had  the  effect  to  suepend  iu 
Operation  ■•  to  that  department,  having  been 
sincemodlfled  tnsuctia  manner  that  both  the 
organic  law  and  the  Kcneral  statute  arc  in 
barmonj,  each  expressing  the  same  general 
policj  and  directiDg  tbe  same  thing  to  be 
done,  the  suggestion  that.  In  order  to  make 
the  general  law  operate  upon  this  case,  the 
legislature  must  re-enact  it,  has  no  reason- 
able or  lust  foundation,  and,  so  far  a*  I  am 
aware,  Is  not  sastatned  br  authority. 

Moreover,  It  is  evident  from  the  language 
of  the  new  provision  of  the  Constitution  and 
from  the  debates  In  the  convention  which 
followed  Its  Introduction  into  that  body,  that 
It  was  framed  and  adopted  with  reference  to 
existing  laws,  which  were  Intended  to  give 
to  It  Immediate  practical  operation.  Bo  that 
In  adopting  the  new  Constitution,  the  peopln, 
intheir  original  capacity,  decreed  that  there- 
after all  the  departments  of  the  government 
should  be  brought  within  the  operation  of 
existing  laws  on  the  subject  of  appointmente. 
The  mandate  to  the  legisUture  to  enact  laws 
to  provide  for  the  enforcement  of  the  section 
does  not  In  any  degree  conflict  with  this  view. 
That  was  a  prudent  and  proper,  though, 
perhaps,  an  unnecessary  precaution.  But  it 
affords  no  ground  For  the  inference  that  the 
people  intended  to  Ignore  the  aid  and  utility 
of  existing  laws  to  give  immediate  practical 
effect  to  tbe  principle,  or  that  tbey  were  con- 
tent to  wait  for  the  reform  until  the  legis- 
lature should  make  new  regulations  on  the 
subject.  It  was  the  intention  to  put  all  tbe 
new  provisions  of  the  Constitution  into  oper- 
ation throueb  the  Instrumentality  of  such 
laws  as  were  then  In  force,  so  far  as  prac- 
tlcable,  and  if,  In  practice,  they  were  found 
to  be  in  any  respect  insufllcient  for  thst  pur- 
pose, they  Were  to  be  replaced  or  supple- 
mented by  new  ones.  Tnls  view  does  not 
depend  entirely  upon  construction,  since  the 
Instrument  itself  oontalns  all  express  pro- 
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Tlson  on  that  subject.  The  people  declared 
In  S  10,  art.  I,  that "  such  bcU  of  tbe  legisla- 
ture of  thia  state  as  are  now  In  force  shall 
be  and  continue  the  law  of  this  stele,  sub- 
ject to  such  alterations  as  the  legislature 
ebal  1  make  concerning  the  same  -,  but  al  I  sucL 
parta  of  the  common  law,  and  such  of  tbe 
aaid  acte,  or  parte  thereof,  as  are  repuguaiit 
to  this  Constitution,  are  hereby  abrorated." 

If  the  act  of  18SS  or  any  of  iU  amendmente 
needed  new  life  and  vigor  in  order  to  bring 
this  case  within  their  operation.  It  has  thus 
been  given  to  them  by  an  authority  from 
which  even  the  legislature  ilaelf  has  derived 
all  of  its  powers.  All  these  questions,  and 
otbera  of  a  minor  character,  nave  been  eo 
thoroughly  examined  io  the  court  below, 
upon  the  hearing  of  the  original  application, 
that  In  our  opinion  further  diacussion  la  na- 
neceasary. 

Our  conclusion  Is  that,  since  It  appear* 
that  the  position  to  which  the  relator  waa 
appointed  had,  prior  to  that  time,  been  claa- 
slSed  by  the  Civil  service  commission.  In 
pursuance  of  tbe  statute,  as  one  subject  to 
competitive  examination,  and  as  the  oom- 
misalon  had  not  certifled  to  the  comptroller 
that  he  had  been  lawfully  appointed,  but, 
on  tbe  contrary,  refused  the  certificate,  his 
application  for  the  writ  of  mandamus  waa 
properly  denied,  and  that  M«  order  t^tpealat 
from  tturaid  be  t^firmtd,  with  costs. 

All  concur  with  O'Bri^  J.,  for  af- 
firmance, except  Hartin.  J.,  who  reads  for 
reversal ;  Vftim,  J.,  not  voting. 


J.,  dissenting: 

That  chap.  834  of  the  laws  of  188S,  so  far 
I  it  related  to  the  department  of  public 
works,  was  held  by  this  court  to  be  uncoostl- 
tiitioual  and  void  in  tbe  Ki^Mn  Om.  109  H. 
Y.  664,  is  manifest  from  tbe  opinion  and  ad- 
mitted by  the  respondent.     If  this  statute 
was  unconstitutional,  and  consequently  void. 
when  passed,  so  far  as  It  applied  to  that  de- 
partment, I  am  unable  to  agree  to  the  prop- 
osition Uiat  the   constitutional  amendment 
wljich  went  Into  effect  January   1,  18M,  re- 
vived or  Infused  new  life  into  it  and  rendered 
it  valid.    It  makes  no  difference  thst  it  was 
only  void  in  part,  for  eo  for  as  It  was  void 
it  had  no  effect,  and  could  not  be  rendered 
ltd  except  by  re-enactmenL    Judge  Cooley, 
bis  work  on  Constitutional  Limitations, 
page  laa  reth  ed.  p.  923},  says:    "When 
itatute  is  adjudged  tobe  unconstitutloDal, 
it  is  as  if  It  had  never  been.     Rigbte  caooot 
be  built  up  under  it ;  contracts  which  depend 
upon  it  for  Uieir  consideration  are  void ;  ft 
constitutes  a  protection  to  no  one  who  has 
acted  under  li  and  no  one  can  be   punished 
for  having  refused  obedience  to  It  before 
the  deciainn  was  made.    And  what  is  true  of 
an  act  void  in  toto  Is  true  also  as  to  any  part 
of  an  act  which  is  found  to  be  unconstitu- 
tional, and    which,  consequently,   is   to   be 
regarded  as  bsvlng  never  at  snv  time   been 
possessed  of  any  legal  force. "    That  language 
~  quoted  and  acproved  by  this  court  Tn 
lavgr,  Bridgt  Oo.  V.  Paige.  88  N.  Y.  178, 
88  Am.  Rep.  407.     See  Endllch,  Inter- 
pretetlon  of  Bututea,    j(   OSS;  Mtagher   v. 
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£tony  Ownfy,  5  Net.  3U.  260;  AiMiur  t. 
Aite-.  00  Ind.  841,  842,  10  Am.  Rep.  118 1 
Wooltig  V.  Bodgt,  0  McLmd,  143 ;  AOrvm 
T.  Hommoiul,  8  McLmu.  107,  110;  Strong  t. 
Amial,  S  Ind.  848 ;  OorA  t.  MiUar,  64  N. 
T.  538.  S8S.  The  atatuM  of  1888,  hftVlDg 
been  declued  nnoonMltutlonal  and  void    m 


far  M  It  related  to  tluit  department.  To  thai 
extent  it  wu  u  It  It  had  oeTer  been  enacted. 
It  befag  10  far  void,  I  think  the  subaequent 
ameodinent  Inlused  do  lite  into  It  aa  to  tiMt 
department.  It  waji  so  held  in  8tat»,  8ttven- 
wn,  T.  Tufig,  20  NeT.  427,  and  la  Opinion! 
o(  AttomejH  Qeoeral  o(  the  Bute  of  New 
York  for  1871  (p.  608).  I  am  aware  of  no 
principle  upon  which  it  can  be  held  that 
thia  eUtnte  Decame  yalid  bj  the  anbaequent 
oonetltutioDal  amendment,  unleaa  the  amend- 
ment waa  self- executing.  Tliat  It  waa  not 
•eema  mnuifett,  m,  aftw  providing  for  civil 
aerrloe  appointmantB  sad  piomotlMM.  It  ex- 


atiree  the  idea  Uiat  the  amendment  waa  ael 
executing,  or  that  it  waa  Intended  to  reinaiate 
a  tutm«  already  declared  to  be  unoonatltn- 
tlonat.  The  login  of  the  poaltl<»  that  the 
Conatltntion,  before  it  waa  amended,  aimplj 
obatrncted  or  anapended  the  atatute  of  IBN 
at  to  tlie  department  of'  public  worka,  and 
that  tite  amendment  lemoveil  the  obatnwtion 
and  leavea  the  statute  in  fall  force,  la  not 
apparent  to  me.  That  argument  seemi  to 
me  faliaciona.  If  trnj  conatltutional  ob- 
itruciloD  exlated  which  prevented  the enact- 
meot  of  a  atatiita  Including  the  department 
of  public  worka  In  the  provlBiona  of  the  civil 
Jerrice  act,  It  was  so  complete  aa  to  render 
the  atatute  to  that  extent  uncouatltutional 
ind  void.  Ai  to  the  department  of  public 
works,  the  Statute  was  either  valid  or  void. 
If  ralld.  It  could  have  been  enforced  when 
puned ;  If  void,  It  could  not,  and  the  amenil- 
ment  effected  no  cluuige  that  would  render 
tbeiutute  valid. 

Again,  if  itbeaald  that  the  decision  In  the 
K&itn  CoMe  waa  baaed  npon  the  theorj  that 
tbe  leglalatnre  did  not  Intend  to  Include  the 
department  of  public  works  In  the  statute  of 
18H8,  because  It  would  be  In  conflict  with  the 
ConatUntloQ,  then  the  atatnte  did  not  affect 
that  department.  If  that  waa  the  Intent  of 
IhB  legtalature,  I  know  of  no  principle  b; 
which  an  nmendment  of  the  Cooatitution 
would  breathe  into  that  atatute  an  intent 
wblch  never  existed. 

If  the  leglalatnre  never  intended  to  paai 
■ocb  &  atatute,  Ita  Inteut  must  govern,  and 
the  rtatiite  of   1888  should  not  be  regarded 


partment,  then  It  violated  the  Constitution 
iDd  waa  so  far  nnll  and  void.  Therefore. 
whatever  view  may  he  taken  of  the  question, 
itwemstome  that  It  cannot  properly  be  held 
that  the  atatute  la  applicable  to  the  depart- 
ment of  public  works. 
I  think  the  lodgment  of  the  geanal  and 

■pecial  tennB  aaouU  to ■* 

81L.E.A. 
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1.  A  loan  br  ■  bulk  to  M 
telesraph  ocmpMnT'  wblob  la  fa  prenl&g 
need  of  money  to  meet  lis  onncDtezpensefl.  and 
wbloh  uses  the  moner  In  pari db  debts  of  a  obar- 
aoter  tor  wbloli  leoelvna'  ONtlflcatei  were  autb- 
OTiwe4  to  tie  lasued.  will  not  rive  the  bank  a  Iteo 


t.  4  pfftr  Ivanlnc  monmy  ta  ka  «fl^ 
barnsmed  eorpormtloii  mtMeqiientlr 
■4]i)ilC«d  IneolTent,  and  taktais  aeourltr 
theietor.  cannot  In  squltr  obtloi  a  Hen  od  Ita 
mortyaaed  wvvmKr  or  the  prooaeda  tbereot.  In 
prefBrenoe  to  ■  pre-eximaK  mortsare,  no  matter 
f or  wliat  pmrposB  the  Joan  waa  madeorbowtbe 
moner  loaned  waa  applied,  provjdliiK  tbe  mort- 
■a^  bondboMecB  were  not  parties  to  tbe  tiana- 

8.  ftllariliMMil  of  tbo  llaa«  »ad  propk 
•  artr  of  *  telogr*pfc  eompwy  im  othar 

■  atMtea  arter'  a  reuelT^  bw  been  appoints  j  in 
tbaatateot  wblob  Om  attaebment  oieditor  to  a 
ottlKn  and  sarvloe  on  snob  creditor  ol  aoopyot 
anlnJuDodonacalnallDterterlDKWltbtheTeoelv- 
enhip  la  a  vtolatloD  of  tbe  iDjuncttoo,  and  «an 
Hve  Um  creditor  oo  Ilea  wblsb  eao  be  asMrted  la 
an  egulUble  admin  latratloo  of  theaa-'-  '-  "-- 
state  wbeie  tbe  reoelver 


tTannarr  n,  UOU 

APPEAL  bj  petidoner  from  an  order  of  tlia 
Qeneral  Term  of  the  Supreme  Court.  First 
Dppartmeul,  affirming  an  order  entered  npon 


StatGHient  bv  Andrew*,  Ob.  J.: 
The  Third  Nallnoal  Bank  of  the  city  of  New 
York,  in  May,  18S4.  upon  Ibe  appllcalloD  of 
iheofScers  of  the  Bankers'  &  Herchanis'  Tele- 
graph Company. — a  New  York  corporation 
wntng  and  operating  lines  of  teleeraph  In 
.lew  York,  Hauacbusetls,  Rhode  Island,  and 
other  atatea,— loaned  to  the  oompsoy  (50,000, 
upon  tbe  sialement  that  that  amount  wu 
needed  to  meet  current  supplv  bills  and  con- 
tract  obligatlona;  taking  a>  collateral  security 
9800,000  of  the  hocdaof  the  company,  secured 
by  a  Imat  mortgaj^  for  |10,000.d00.  dated 
November  M,  188a.  on  all  lis  property  and 
lines,  executed  to  tbe  Farmers'  Loan  &  Trust 
Company,  aa  trustee.  The  telegraph  rompsny 
waa  flcanclally  embarraased  at  the  time,  but 
the  officer*  repreaented  to  the  back  that  the 


nora.— As  to  elfeot  of  InsolTenor  traoafera  tn 
other  itataa.SB«  ncti  te  Long  v.  IMtesttFaJML 
B.A.H 
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■mouDt  of  the  proposed  loan  would  relteve  Ibe 
compaDV,  sod  enable  it  to  go  od  with  lu  tiusi- 
Dcsa.  Tlie  compaiij  paid  |10,000  of  this  loao, 
ftnd  on  AuguBt  4,  1881,  tbe  bank  renewed  Ibe 
loan  for  ttiinj  d&ja,  takiugtbe  compaay's  note 
for  f40.000,  giving  additional  bonds  to  Ibe 
amount  of  1100,000  as  further  security:  bo  that 
tbe  bank  held  bonda  to  tbe  amount  of  $400,000, 
then  worth  in  tbe  market  SO  cents  on  tbe  dol- 
br,  as  security  for  tbe  note  of  $40,000.  Tbe 
note  went  to  protest,  and  tbe  bank  subsequently 
sold  tbe  bonds,  and  after  applying  tbe  pro- 
ceeds of  Ibe  sale  tbere  remained  due  to  [be 
bank,  December  2.  KS5.  Ibe  sum  of  $28,850.09, 
whicli  lias  never  been  paid.  One  Day,  a  judg- 
ment creditor  of  Ibe  company,  execution  on 
his  judgment  having  been  relumed  uosatisfled, 
commenced  in  the  fall  of  1884  un  action  in  tbe 
supreme  eourt  of  this  state  against  Ibe  com- 
pany, to  sequestrate  its  properly,  and  for  tbe 
appointment  of  a  receiver;  and  receivers  were 
appointed,  Sepleraber  24,  1884,  of  all  its  prop- 
erty and  effects,  real  and  personal,  whereso- 
ever BituHle,  wilh  power  to  operate  and  man- 
age ila  lines  of  telegrapb,  and  by  the  order 
appointing  the  receivera  all  persons  were  en- 
joined from  inlerferiog  in  any  manner  with 
tlie  receivers  in  tbe  discharge  of  their  duties. 
In  October  and  December,  1884,  the  receivers 
ID  the  Day  suit  were  authorized  by  tbe  court  to 
iisue  receivers'  certificates  for  money  to  bo 
borrowed  to  carry  on  tbe  business  and  to  pay 
certain  claims,  which  certlScates,  it  was  de- 
clared, would  constitute  a  first  lien  on  the 
property  of  the  company.  Under  this  author 
fly,  receivers'  certificates  were  issued,  aggre- 
gating $198,000,  After  the  commencement  of 
the  Day  suit,  an  actioo  was  commenced  by  one 
De  Haven,  a  bondholder,  against  tbe  company, 
the  receivers  In  the  Day  suit,  and  the  trustee 
of  tbe  mortgage,  for  tbe  dissolution  of  tbe 
Gompaoy  and  ine  appointment  of  a  receiver; 
and  January  6.  ISSG,  judgment  was  entered  in 
the  action,  appointing  tbe  same  persons  who 
had  been  appointed  receivers  in  the  Day  suit 
receivers  in  tbe  De  Haven  suit,  and  the  entry 
of  Ihe  judgment  in  Ibe  De  Haven  suit  substan- 
tially superseded  the  prior  proceedings  In  Ibe 
Day  suit.  The  Judgment  in  the  De  Haven  suit 
made  vety  broad  provision  for  the  issue  of  re- 
ceivers' certificates  to  take  priority  of  tbe  mort- 
gage, and,  under  Its  provisions  and  tbe  prior 
order  referred  to,  receivers'  certificates  were 
issued  amoiintipg  in  the  aggre^te  to  $003,- 
802,66.  Tbe  jud^ent  in  tbe  De  Haven  suil 
contained  a  provision  en  joinine  interference  by 
any  person  with  the  receivers  In  the  discharge 
of  their  duties,  similar  to  the  provision  in  the 
order  in  the  Day  suit. 

On  Ibe  28d  of  April.  1S85,  the  Farmers' 
Losn  &  'Tmat  Company,  the  trustee  under  the 
morlgage.  commenced  an  action  for  tbe  fore- 
closure of  the  mortgage;  and  May  1,  1885,  re- 
ceivers were  appointed  therein  as  successors  to 
the  receivers  appointed  in  the  Day  and  De 
Haven  suits.  June  0,  1885,  judgment  of  fore- 
closure wBi  entered  In  the  artion,  which, 
among  other  things,  authorized  the  purchasers 
OQ  the  sale  under  the  judgmeot  to  rereive  on 
the  bid  receivers'  certifleatct  theretofore  issued 
in  Ihe  Day  and  De  Hsven  suits,  and  to  pay 
over  any  surplus  to  the  bondholders.  The  safe 
under  the  torecloaura  took  place  August  10, 
tl  L.  R.  A. 


.     .      ,        -\>J  c 

'poratlon  known  as  Ihe  Uiiiled  Linea  Tele- 
graph Company,  for  tbe  sum  of  $500,000;  and 


above  costs  snd  expenses,  were  applied  oa  re- 
ef ivers'  certificates,  and  were  sufflclent  to  pay 
thereon  only  89  per  cent  of  their  amoant. 
The  Third  National  Bank  of  the  city  of  New 
York  never,  so  far  as  appears,  applied  for  or 
received  from  tbe  receivers  any  certificalea. 
On  tbe  6th  of  May.  1S8S,  lone  after  the  ap- 
pointment of  tbe  receivers  In  tbe  Day  and  De 
Haven  suits,  snd  the  appointment  of  receiver! 
in  tbe  foreclosure  suit,  and  about  sis  weeks 
after  it  had  been  served  with  a  copy  of  the  or- 
der in  the  De  Haven  suit  appointing  receiven. 
and  enjoining  interference  with  tbe  receiveia 
so  appointed,  the  bank  instituted  altachmeDt 
suits  in  tbe  states  of  Massachusetts  and  Rhode 
Island  against  tbe  Bankers'  A  Hercbanta'  Tele- 
graph Company,  upon  their  debt,  and  caused 
the  atlacbmenls  to  be  levied  upon  the  poles 
and  lines  and  other  property  of  the  companj 
in  IhoBG  states,  respectively.  It  is  undisputed 
that  the  receivers,  at  the  time  of  tbeEe  attach- 
menta,  were  in  possession  of  the  property  of 
the  company  in  these  filaies,  and  were  operat- 
ing the  lines  of  telegrapb  therein,  and  had  been 
in  such  possession  since  their  appointment,  and 
this  WBS  known  to  Ibe  bank  w^en  the  attach- 
ments viere  issued.  On  tbe  lltb  of  June,  18HQ. 
oil  tbe  matter  being  brought  to  tbe  attention  of 
ttie  euurt  in  this  state,  the  bank  waa  enjoined 
from  Ihe  further  prosecution  ottheattacfament 
suits  commenced  in  Massachusetts  and  Rhode 
Istaod.  On  July  81,  1685  (the  aame  day  on 
which  the  judgment  of  foreclosure  waseniered), 
the  bank  entered  into  a  ttipulalion,  entitled  in 
the  foreclosure  acUon,  that  "in  case  tbe  peti- 
tioner [the  bank]  shall  establish,  on  a  reference 
to  be  ordered  herein,  that  it  is  entitled  to  sham 
In  the  proceeds  of  the  sale  In  preference  to  the 
bondholders,  then  tbe  petitioner  shall  be  paid 
the  amount  that  it  may  be  adjudged  as  enUtled 
to  receive  out  of  the  proceeds."  March  19, 
1886,  tbe  court  on  motion,  in  the  forecloanr« 
action  and  the  actions  of  Day  and  De  Haven, 
directed  tbe  tunk  to  cancel  and  annul  of  rec- 
ord Its  attachments  obtained  in  Manachuseila 


closure  Judgment  free  of  all  encumbraocei 
created  thereby,  and  that  tbe  liens.  If  any, 
thereunder,  be  transferred  to  the  proceeda;  but 
in  tbe  order  it  was  directed  that  tbe  order  waa 
not  to  betaken  "as  an  adjudication  that  anv 
such  lien  actually  existed,  or  that  the  bank  £■ 
entitled  to  share  in  preference  to  such  boud- 
boldera."    Other  facta  are  stated  in  the  opfn- 


Mr.  Everett  P.  Wbe«l*r,  with  Jfcnr*. 
Shearman  &  Sterllnff,  for  appellant: 

In  equity,  a  person  who.  at  the  request  of  a 
corporation,  furnishes  money  for  the  specific 

Surpose  of  paying  an  indebiedness  which,  by 
LW,  or  the  coalractof  the  parties,  or  by  the 
order  of  tbe  court,  becomes  entitiefl  to  a  pref- 
erence. Is  subrogated  to  tbe  rights  of  the 
creditors  whose  debts  are  paid  by  the  moner 
so  furnished. 
JfeuAeld  V.  fWin  d  8.  S.  Ot.  S  BL  App 
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n?:  &  a>rt  *T.  R.O0.L.  K  i  Ch.  748; 
JUMmtab  v.  Rabintoa,  3  Brock,  159, 
Afflrmed,  SS  C  8.  12  Wheat.  604,  fl  L.  ed. 
740;  GoU  T.  Mala^m,  flfl  N.  Y.  86S;  CottrelTi 
Appeal,  S3  Pa.  2M:  Connwlieut  F.  Int.  Co. 
T.  £H«  fi.  a>.  7S  N.  T.  SB9,  20  Am.  Rep. 
171,  Bevereins,  10  Hun,  G^;  Biaekbvm  Blda. 
See.  T.  Ouniiffe,  L.  R  32  Ch.  Div.  61;  Sb- 
trmm  t.  MtUuUm,  118  N.  T.  398,  4  L.  R.  A 
118. 

If  a  peraoD  !■  ioduoed  to  pty  oS  d«bta  bj 
Tcpreseniktions  tbat  turn  oat  to  be  untrue  be 

■- ibTogBted 

debts  be 

Sana  t.  Uott.  04  N.  T.  807,  31  Am.  Rep. 
035;  Oram  t.  Mitbank,  8  Abb.  N.  C.  186;  ^- 
dener  ▼.  Rtacv,  77  lad.  Ml;  Harrii,  Subroga- 
tion, g  18;  lootwwd  T.  VortA,  8  Nev.  ISS;  <%<- 
l«n  T.  Daeeg,  CI  Fed.  Rep.  481;  Mvtw^  L.  In: 
Oe.  T.  Foriv-teeond  Sirtel  d  6.  .1.  F.  B.  Co.  74 
Hud,  SOE;  Butent  v.  Sing,  84  Me.  301;  Flower 
-  "——v.AOieffiMicb.) 
florf.  «0  Wl*.  516: 
London  <C  Jf.  W.  A.  Mortg.  Oo.  t.  Traot.  58 
Ulna.  201. 

The  EnbroK*tt(ni  takes  place  "wiifaout  anj 
■aejenment  or  ad  of  Uansfer  by  or  on  the  part 
of  ibe  mortgagee." 

EUtuortA^.  Loetvtood.  42N.  T.  8e;2>i'n^T. 
I^rthaR,  7  Hun,  622. 

Id  a]]  cases  of  sabrogailon  tbere  li  no  ex- 
pectatloD  at  the  time  of  the  orifrinal  contract 
ibtit  the  patty  adTaDcine  the  money  will  be 
compelled  to  rssort  to  anbroKBtioa. 

CmineetieutF.Iru.  Ct.t.BrUB.  CB.,nAB» 
Cork  &  Y.  B.  Go.  mpra. 

In  Rbode  Island  the  mortgage  from  the 
Banken'  &  Merchants'  Telesrapta  Company  to 
the  Farmera'  LotiD  &  Trust  Companj  iras  not 
recorded  as  a  mortgage  of  real  es^te.  The 
lAW  of  that  state  la  that  a  mortEage  on  real  es- 
tate, if  not  recorded  to  the  registry  of  real  e«- 
tale  mortgages,  ia  abaolntelf  void  as  to  all  per 
aouB  except  tbe  parties  and  their  belts. 

R.  L  Pub.  Stat.  1882.  chap.  176,  §  4,  p.  448 
in  Record,  pp.  193,  IM;  Otrrit  t.  Amoid.  1  R. 
L  120;  American  D.  ThUq.  Oo.  t.  Middlel-m,  80 
N.  T.  408;  B^na-w.  MeDermM.  83  N.  Y.  41; 
Ckapia  T.  DolMon.  7S  N.  T.  74,  84  Am.  Bep. 
013. 

In  Uassacbusetta  the  mortgage  to  the  Far- 
mers' LotD  it  Trust  Company  was  not  re- 
corded OB  a  mortgage  of  personal  property. 
Tbe  law  of  HasMCbusetts  in  relation  lo  tele- 
graph poles  and  wires  la  pecnitar. 

The  inlenlioti  of  the  l^slature  eridentl;  was 
to  treat  these  polei  and  wires  as  personal  prop- 

"'5a, 
|S  15:  . 

Possession  of  this  morlgsfced  property  was 
not  delivered  to  or  retained  by  the  mortgagee, 
but  the  mortgagor  remained  la  possession. 

The  mortgage,  therefore,  doL  having  been 
recorded  as  a  mortgage  ol  personal  property, 
and  possession  not  haviuK  been  delivered  ud- 
der  it  to  tbe  mortgagee,  it  Is  void  as  against 
tbe  attacblDg  creditor. 

BwaingUm  t.  Clanenee,  108  Maai.  482. 

The  attorney  taz  tbe  telegraph  company  ex- 
press^ requested  that  eiecutloo  should  not  bo 
issued  upon  the  Judgments  in  Rhode  Island 
and  Maasachnsetls. 

H«  cannot  tiow  take  adTantsge  of  the  00m- 


pliance  by  the  attorneys  for  the  bank  with  this 
request. 

SMIinptbn  T.  ffotvtonif.  98  N.  T.  871 ;  Broom, 
Legal  Maxims.  180,  700;  Boot  V.  Wagntr,  80 
N.  T.  0.  86  Am,  Dec.  848;  BerrAHm  y.  Dag- 
gett. 12  Abb.  N.  C.  816. 

Orders  in  tbe  case  had  made  it  Impossible  to 
collect  anything  under  execution,  and  bad 
withdrawn  the  property  attached  from  the 
iurlidictlon  of  the  ahuiff.  In  all  such  cases 
ft  is  held  that  the  issuing  of  an  execution  is 
dispensed  with. 

Sheliinglon  t.  Bottlaitd,  tupra;  Mirdman  ▼, 
Bage,  124  N.  T.  30;  Ward  v.  Sihatriek,  85  N. 
Y.  418;  Morton  t.  Tudeer,  lU  K.  Y.  244; 
Shield  r.  Bobinmnt.  78  Hon,  178;  Batei  t. 
MaioRie  BaU  A  A.  Fund.  7  Miac  609, 

Bo  far  as  the  lioea  in  Rhode  Islaod  are  con- 
cerned which  have  been  shown  to  be  real  es- 
tate, (be  appointment  of  the  receivera  did  not 
transfer  the  title. 

CAavlaugue  Onintt  Bank  t.  BiOqi,  19  N. 
T.  869,  75  Am.  Dec.  847. 

Bren  in  regard  to  the  lines  in  Masaacbusetts 
which  were  persoual  property,  the  order  ap- 
pointing tbe  reoelTer  did  not  operate  to  trans- 
fer the  title, 

Ovood  V.  Maguirt,  61  N.  Y.  B24;  'Boo&i  t. 
dark.  08  n.  S.  17  How.  S23,  15  L.  ed.  104; 
Finekt  v.  Fanlce,  25  Hun,  010;  0'C<Mtghan  t. 
Footer,  87  Hun,  484;  BrigAaia  v.  f.tidditigtoa, 
13  Blatchf.  287;  King  t.  VutU.  24  Wis.  627; 
Adier  V.  Milwauite  Faunt  Briek  Mfg.  Oo.  18 
Wis.  57. 

If  it  is  desired  to  transfer  the  title,  an  asaign- 
ment'  should  be  directed  to  be  made  by  the 
com  pen  V. 

BtuwU  T.  Supreme  Sitting  0.  of  I.  S.  101 
Haas. 234,  28  L.  R.  A  846;  Favxettv.  Buvrtme 
mtting  0.  qf  I.n.M  Conn.  170,  24  L,  B  A. 
615;  Das  ▼■  Po»tal  Tdeg.  O).  06  Hd.  354:  Fort 
Boyal  A  A,  R.Oo.f.  King.  08  Qa.  68,  24  L. 
B.  A.  780. 

These  Bttachments  did  not  interfere  with  the 
receiver's  poasesaton.  The  title  remained  in 
the  company,  and  Its  interest  was  the  subject 
of  attachment, 

Dujii&p  r.  Paiterton  F.  Int.  Oo.  74  N.  Y, 
145.  80  Am.  Rep.  288;  JHoraa  t.  Stttrget.  1S4 
U.  B.  3-56,  88  L.  ed.  981. 

Jfr.  WillUm  W.  Cook,  for  plaiatifT.  le- 
spondent: 

A  general    creditor   cannot  claim  priority 

rer  the    bondholders,  or  a    parity  with  re- 

iver'a  certiflcate  holders,  even  though  that 
general  creditor  loaned  the  money  to  tbe  com- 
pany In  order  to  keep  it  a  "goinE  concern." 

Morgan'i  L.  A  T.  B.  A  8.  8.  Co.  t.  Texae  O. 
R.  Co.  187  U.  S.  171,  84  L.  ed.  826;  Hwin  t. 
Onlhovn,  121  n.  8.  251,  SO  L.  ed.  015;  Ri  EtUs, 
5  Fed.  Rep.  846;  Be  Besentt  Canal  IroMoorke 
fti.  L.  R.  8  Ch.  Div.  411. 

The  ailachmentt  in  Massachusetts  and 
Rbode  Island  were  naired  under  the  stiputa- 
lloo,  and  were  dissolved  nnder  the  prohibtlivo 
order  of  the  court.  Asa  matter  of  law,  even 
if  Ibey  had  not  been  waived  or  diasolved,  they 
were  illegal  and  in  contempt  of  court, 

Ohafo!  V,  Quidniek  Oo.  18  R  I.  442;  Ter- 
m/mt  A  0.  B.  Co.  v.  Vermont  0.  B.  Co.  40  Vt. 
793;  Sereona  v.  Catlin.  128  Dl.  666;  Dehon  v. 
Fo'ter.  4  Allen,  545;  Moore  v.  Potter.  87  Him, 
S86:  WoeHliotSer  v.  Sorth  Biver  Oonwir.  Cfe. 
09-K.  Y.  BHL 
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AnAtfwm,  Ob.  J.,  doIlT«red  the  opinion  of 
Om  court: 

It  i«  claimed  la  beh&lf  of  the  Third  Nattonal 
Bank  that  the  money  loaaed  to  the  Bsokers'  & 
Herchant^  Telegraph  CompanT  created  a  debt 
which,  In  equity,  nu  cnlltleo  to  raok  r~  ~ 
ohaige  OD  the  proceedi  of  the  foredoflure 
prior  to  the  claim  of  the  bondholders.  It  is 
UDdisputcd  that  the  mortage  to  secure  the 
bonds  was  execnled  November  28,  1888,  and 
that  the  loEiD  by  Ibe  bank  waa  noi  made  until 
the  follnwing  Hay.  By  the  geueral  rule,  the 
bondholders  who  relied  upon  the  mortgage  ar 
security  for  their  debts,  which  was  a  sp^^i 
charge  upon  the  property  of  the  Baokers'  & 
Merchanls'  Telegraph  Company,  are  entitled 
to  preference  In  the  distribution  of  the  pro- 
ceeds. The  clBlma  of  general  creditors  of  s 
mortgagor  are,  In  genertd,  postponed  to  the 
mortgage,  CTen  when  tbeir  debM  were  con. 
traded  prior  to  Its  execution.  The  bunk  seeks 
to  rnlse  an  equity  <o  preference  in  tbe  ca 
though  its  debt  was  subsequent  to  the 


9  of  insolvent  corporation 
curred  by  receivers  in  then 

_o preservation    of    the  prop>,.j 

whleb  is  the  subject  of  the  receiversbtp  may, 
by  order  of  tbe  court,  be  made  a  primary 
charge,  and  displacethe  priority  of  lien  which, 
in  ordinary  cases,  attaches  to  a  mortgage  ee- 
entity  exisilog  at  tbe  lime  of  the  losolveocy. 
The  courts  have  assumed  to  go  stili  further, 
and  to  adjudge  priority  of  payment  of  debts 
contracted  by  a  falling  corporation  witbin  a 
few  months  prior  to  Its  adjudged  insolvency, 
for  labor,  supplies,  and  necessary  current  ex. 


the  doctrine  (hat,  when  the  nature  of  the'  prop- 
erty is  sucb  that  tbe  business  to  which  it  has 
been  devoted  cnnnot  be  discontinued  without 
great  proliable  toss,  the  court  may  authorize  It 
to  be  coDllnuedbyilsofflcer  and  receiver pend- 
iog  the  closing  up  of  Ibe  affairs  of  tbe  insol. 
vent  corporailon.  Ezpeoses  incurred  by  a  re- 
ceiver under  such  drcumslaoces  may  be  Justly 
said  to  be  expenses  of  preservation  for  tbe 
benefit  of  tiondholdera  or  other  persons  entitled 
to  share  In  the  final  disiributioo,  which  ought 
to  be  first  psid.  But  it  is  obvious  that,  with 
the  beat  Intentions,  attempts  by  tbe  court  to 
carry  on  Ibe  business  of  a  railroad  or  of  a  tele- 
graph company  through  its  receiver  arehazard- 
OUB.  and  ne  tbiok  courts  may  well  pause  be- 
fore extending  tbe  application'  of  tbe  principle 
to  which  we  have  adverted. 

Tbe  petitioner  in  tbU  case  Is  a  imnklng  1d- 
■titution,  and  It  loaned  Its  money  upon  what 
at  tbe  time  waa  ample  security,  and,  as  is  to  be 
inferred,  in  the  ordinary  course  of  banking 
tnislness.  It  had  record  notice  of  tbe  mort. 
gage,  by  the  records  In  thia  slate.  lis  secu. 
tity.  as  it  has  turned  out.  was  inadequate,  but 
by  Ibe  payment  made  on  tbe  loan,  and  ule  of 
tbe  t)onds  taken  as  security.  It  has  realized  on 
Ita  debt  ncarlv  as  large  a  percenlnge  as  any  of 
tbe  unsecured  creditors  of  the  company  whose 
debts  were  outsianding  at  tbe  time  of  the  ap 
pointment  of  the  receiver,  wbo  received  re. 
oelvers'  certificates.  The  latter  received  only 
W  per  cent  of  their  claims.  The  bondholders , 
81  L.  R.  A. 


and  general  creditors  received  notblDg.  Tbe 
bank  neither  applied  for  nor  received  receiv- 
ers' certiflcaiea.  But  the  claim  la  that  when 
It  made  tbe  loan  the  Bankers'  &  Mercbanis' 
Telegraph  Company  was  In  pressing  need  of 


money  to  meet  iu  current  expenses,  and  that 
it  was  used  by  the  company  In  paying  debU 
of  a  cbaracier  for  which  receivers   cerUflcatca 


e  company  in  paying  debta 
which  receivers  cenlflcatea 
were  authorized  to  be  issued  by  tbe  Judgment 
in  tbe  De  Haven  suit  of  January  6,  1883.  It 
la  also  suggested  that  it  was  deceived  by  tike 
assurances  of  the  officers  of  tbe  compaoy  when 
tbe  loan  was  made.  There  is  no  foundation 
for  the  charge  of  fraud;  aad,  moreover,  it  any 
fraud  was  committed  by  the  oonipaoy  in  ae- 
curing  tbe  loan,  the  bondholders  received  no 
benefit,  and  their  rigfata  are  not  affected.  Tbe 
bank  1b  not  in  the  position  of  a  certificate 
holder,  and  only  tbe  bolders  of  receivers'  cer- 
tificates woe.  under  the  judgment  in  the  De 
Haven  suit,  entitled  to  ft  preference  over  tb« 
boodboldera.  The  right  of  a  creditor  of  an 
Insolvent  corporation  in  tbe  bands  ofarecriver 
to  have  a  preference  over  bondholders  under  k 
first  mortgage  is  ttrietinimi  Jvrit. 

Assuming  that  the  bank  Is  entitled  tobesnb- 
rogaled  to  the  claims  of  the  persons  paid  oat 
of  the  loan,  such  claims  are  not  entitled  to  pref- 
erence out  of  the  proceeds  over  tbe  claims  of 
tbe  bondholders,  because  they  were  not  repre- 
sented by  recejvera'certificatin,  audit  was  only 
claims  BO  represented  which,  under  tbe  judg- 
ment in  the  De  Haven  suit,  were  entliled  to 
preference.  The  baok  has  no  equity  to  call 
upon  thoea  who  held  receivers' eerllQcates,  and 
were  paid  a  part  of  their  dainu,  to  contribute 
to  make  tbe  bank  equal  with  tbem.  They  ae- 
CDied  tbe  proper  evidence  of  tbeir  right  to  par- 
ticipate Id  tbe  distribution,  and  the  baok  neg- 
lected to  do  BO.  The  bank  is  entitled  to  no 
dispensation  to  give  it  a  standing  which  it  bss 
not  acquired.  But  we  tbink  the  cluim  of  the 
bank  ma;  properly  be   denied  on   tbe  broad 

6 round  that  a  party  loaning  money  to  an  em- 
arrassed  corporation,  subscquenlly  adjudged 
to  be  Insolvent,  and  taking  security  therefor, 

' in  apoBltioB  which  entities  him.  In  equity, 

adjudged  to  have  a  lien  on  mortgaged 
property  of  the  corporation,  or  its  proceeds.  In 
'eference  to  bondboldeia  under  a  mortgan 
[Isting  when  theloan  was  made,  and  that  it  la 
Immaterial  for  what  purpose  tbe  loan  was  made, 
or  how  tbe  money  received  thereon  was  ap- 
plied, provided  the  bondholders  were  not  par 
ilea  to  the  transactton.  Tbe  recent  cases,  we 
tbink,  support  this  view.  Finn  v.  CalAouit, 
131  U.  S.  251.  80  L.  ed.  SIS;  MaTgaa't  L.  A  T. 
B.  d  8.  S.  Co.  V.  3fewM  a  R.  a>.  137  U.  8. 
171,  84  L.  ed.  6£S;  Oelt  v.  Oanningiam,  133 
U.  S.  107,  88  L.  ed.  638;  He  Bigmet  Cental 
Ironaorkt  Oi.  L.  R.  8  Cb.  Div.  411. 
The  bank  presents  another  and  different 
aim  npon  which  it  basea  its  right  to  prioritr 
of  payment  out  of  tbe  fund.  It  asserts  that  ft 
acquired  a  legal  lien  on  the  property  and  lines 
of  the  Bankera"  A  Mercbanis'  Tel^raph 
Company  in  tbe  states  of  Maflaacbusetls  and 
Rhode  Island  by  the  levy  of  ita  attachmenu  in 
those  states  Hay  6,  188E;  and  it  claims  tbat 
these  attachmenta  were  prior  to  tbe  mortgage 
to  the  Farmers'  Loan  &  Trust  Company,  t^ 
reason  of  the  fact  tbat  it  was  not  recorded  in 
either  of  those  atatea  at  the  time  of  tbe  lev;  of 


18H. 


Fasiuu'  Loax  a  Tkubt  Co.  t.  Bahekiu'  A  Hbrchutt^  Tei.ss.  Co. 


tbe  attachmcDtB.  The  farther  claim  is  inn<ie 
ttial.  under  tbe  «tmtute«  and  dediioDa  Id  Uasa- 
aidiiiwlta  and  Bhode  bUnd,  atUchmcDta  ler- 
Icd  before  tlie  record  of  a  mortgage  acquire 
frlorin.  We  are  of  OFdnlon  that  Um  bank 
caD  take  noihlDK  b;  Its  ■llachmentB.  When 
tbcj  were  Inned,  tlw  propen;  leTied  apmi  was 
in  the  poaBcarion  of  tbe  receiveia  la  the  De 
HaiW)  uit,  wbo  woe  Uwd  engaged  Id  oper- 
ating tbe  entire  linea  of  tbe  compaov,  hiclad- 
log  the  llDSi  in  Ha»acbiuetta  mi  Rhode  la- 
U«t,  and  thia  was  known  to  tbe  bank  when  It 
CMMed  lla  attaclitnenl*  to  be  iuued.  The  ta- 
aoing  of  tlie  aitaclimeau  was  a  contempt  of 
tht  process  of  the  court.  Tb«  Jndgment  In  the 
De  HaTCQ  anit,  entered  Januarj  6,  188S,  by  lit 
terma  ve^ed  ttM  whole  property  of  the  com- 
pany, wheresoever  sltoate,  la  the  receivers  ap- 
Cilnted  thereby,  and  enjoined  all  persons  from 
tetfering  with  them  In  the  dischargeot  ibeir 
dntlea.  It  moreover  provided  for  the  lisntng 
of  receiver^  certiflcates  as  a  flrstllen  on  all  the 
property  of  the  company.  The  back,  when  it 
caused  the  attacbmeata  to  be  levied,  had  full 
notice  of  the  indgment,  having  six  weeks  prior 
to  that  time  oeen  Gerved  wlto  a  copy.  Tbe 
bank  was  a  dtizen  of  this  state,  and  amenable 
to  the  Jurisdiction  of  Its  courts.  The  act  of  the 
bank  was  a  clear  violation  of  tbe  injunclion, 
and  tended,  moreover,  to  thwart  tbe  scheme 
foimnlated  In  tbe  Judgment  la  respect  to 
tieceivers'  cenlficateB.  We  are  of  opinion 
that  the  bank  cannot  be  beard,  in  a  court  of 
equity  engased  in  tlie  admlniglratlon  of  the 
proceeds  of  the  mortgaged  property,  to  assert 
an  alleged  lien  bavicg  its  origin  In  a  violation 
of  tbe  inJUDCtlon  and  Jndgment  of  the  court. 
It  is  not  material  lo  consider  whether,  tinder  the 
laws  of  HanaachusetlB  and  Rhode  Island,  tbe 
attacfamenti  created  a  Hen  prior  to  Ibe  mort- 
gage. Theljank  was  bound  to  subtnit  to  the 
In joDotioD,  and  an  attachment  which  might 
ripen  into  a  Jtidgmeot  npon  which  the  sale  of 
IM  property  levied  upon  coold  be  made  was 
ao  Inlerference  with  toe  receivership,  conlrary 
to  tbe  spWl  and  intent  of  the  Judgment  of 
Jaattan  6,  188(1.  Upon  the  whole  case,  we 
UUnk  the  bank  failed  to  show  any  right  to  r»- 
lief,  and  M«  «ni«n  appetUta  from  thould  b» 


Hvgb  (^REILLT  et  al..  Apptt., 


aa  H.  Y,  NT.) 

AD~lq}iiBetion  will  not  be  yrantad  1b  1^ 
vor  of  an  almUlnv  ownar  »Kn*i>rt  Um 
■snlntotuuMM  of  an  olaratod  rallrond 
In  n  atroM  In  trout  of  lUs  jao^artr  latarter- 
Ins  with  aaaementa  In  tbe  street  apportenant 
to  bto  piopertr  witliout  makiaa  compensation 
therefor,  wbeie  ha  Is  unat>ls  to  show  an;  aotusl 
damaire  lo  bta  propertr  or  loMiulIor«dl>7  reason 
of  the  presence  anil  operation  of  the  ratlroad.be- 
MtiseiiD  aonauntof  It  tbe  value  of  hts  property 
has  Inoreased  sreatlj  am' 


IToTB,— Tor  InJncT  bj-erevated  iBllroad  toabut- 
UswovDer'seaaemeaisIn  ttreets,see»ot«toBKcrer 
T.  New  Torfc  a  *  e.  &.  H.  Od.  (IT.  T.)  U  U  a  A.  WL 
SIL.  R.A. 


Kcnecal  Increase  of  values  of  property  la  iba 
vtcJnitr, 

irebruarr  U.  IBBi.) 

APPEAL  by  [riaiatliri  from  a  Judgment  of 
tbe  General  Term  of  the  Supreme  Conn, 
First  Department,  affirming  a  Judgment  of  a 
special  term  for  New  York  Conaly  entered 
upon  tlie  report  of  a  referee  dismissing  tbe 
cooplaiot  Id  a  proceeding  to  enjoin  the  opera- 
tion of  defendant'*  railroads  until  they  had 
made  compensation  to  plalDiISs  for  easements 
which  they  had  appropriated.     AMrmed. 

Tbe  facU  are  aUted  In  tbe  opinion. 

Mr.  Edward  W-  S.  Johnaton,  for  ap> 
pellanis: 

Proof  by  the  plaintiffs  of  an  sbsolute  money 
loat  by  reason  of  tbe  acts  of  tbe  defeudanla  In 
cases  of  this  character  is  not  necessary  in  order 
to  secure  injunctive  relief. 

CampbeU  v.  Seaman.  flS  N.  Y.  S68,  U  Am. 
Bep.  S67,  BoOetCm-  LaitUm  Oo.  t.  atila  A  P. 
PruM  Oo.  180  N.  Y.  309;  Om«r  v.  Mackeg.  78 
Hun,  2S8;  Mattland  v.  Manhattan  R.  Co.  9 
HIsc  61S;  WOton  v.  Ntu  York  EUb.  R.  Oe.  H 
Misc.  OS?;  8milA  v.  BotAetter,  S9  Hun  C14i 
Coning  v.  Trog  Iron  A  N.  Faetoty.  40  S.  Y. 
191;  BaUimort  d  F.  B.  Oo.  v.  Fifth  SaptM 
Vhumh.  108  U.  8.  817,  27  L.  ed.  TO:  ftwpA 
ketpiie  Cat  Oo.  y.  Oilami  Gat  Oo.  68  N.  Y. 
497;  Knox  v.  Mtiropolitan  SHw.  R.  Co.  58 
Hud,  Oia,  138  N.  Y.  620;  BUieottnUt  A  Q.  Y. 
PI.  Bond  Co.  V,  Buffalo  A  P-  R.  Co.  80  Barb. 
841;  Wartman  v.  BaindeU.  64  N.  J.  L.  58S,  18 
L.  R.  A.  44;  Seniea  Bead  Co.  v.  Auburn  A 
B.BCo.6  Hill,  17S;  The  jfe  Oarpenteri'  Oat, 
8  Coke,  148a;  Whedoek  t.  Noonan.  t08  N.  Y. 
188:  *«JW  v.  PkiUipt.  97  N.  Y,  48fi.  49  Am. 
Bep.  fiS8;  i>uns»dcA  v.  Holliiter.  49  Hun,  862; 
SeftuoUr  v.  Ourttt.  40  N.  Y.  8.  R.  288;  WriuM 
T.  OraeuK.  B.  A  N.  T.  R.  Oo.  49  Hun,  445:  OiJ- 
ford  V.  Babied  Hotpital.  17  N.  Y.  8.  R.  888; 
ChrUUe  V.  Bhankes.  12  N.  Y.  8.  R  858;  FotUr 
T.  Baffaio,  84  How.  Pr.  127:  Oaro  v.  Metropoli- 
tan Elet.  R.  Oo.  14  Jones  &  8.  133;  Kdk  v. 
Ftarmtn,  L.  R.  6  Cb.  809;  BmU  v.  QTteTmoed, 
Se  Iowa.  877;  Ooodton  v.  Biekardton,  L.  B.  V 
Ch-3Sl:Z>anMT.  Geldingham,  L..B..SCh  903; 
Jaeomb  v.  EniffAf,  8  £>e  G.  J.  &S.  588-,  WeUt 
v.AllertborovgA.  34  L.  T.  N.  8.  812;  Bradleu  v. 
PItarr,  45  U.  Ann.  420,  19  U  R.  A.  047;  Bart 
V.  B«c*n«-,64Fed.Rep.  B25,au.  B.  App.488. 

An  injuDCtion  should  have  been  granted. 

BlammtAal  t.  fimo  York  Eleo.  B.  U>.42  N. 
Y.  S.  R.  688;  Glover  v.  Manhattan  B.  Oo.  19 
Jones  ft  8. 1;  Bno  v.  Metropoiitan  Elet>.  B.  Oo. 
24  Jonea  A  8.  818'  .dnRS(r»n£  v.  Oilehritt,  3 
Johns.  Gas.  434:  BaaUji  v.  Oramer,  4  Cow. 
718;  Matthev*  v.  Dtiaware  A  B.  Canal  Co.  20 
Hun,  487:  Oorning  v.  Troy  Iron  A  N.  Factory, 
89  Barb.  811,  40  N.  Y.  191;  Hanly  v.  Wotter- 
ton.  89  W.  Va.  214;  QaUy.  Gale.  16  N.  Y.  8. 
R  044;  1  Story,  Eq  Jur.  S^  04,  709:  Miller  v. 
MeOan,  7  Paige,  Ml:  Tayl^  v.  Tavlor.  43  N. 
T.  578:  Beaeh  v.  Cooke.  38  N.  Y.  608.  88  Am. 
Dec.  280;  Sathertand  v.  Rote.  47  Barb.  144: 
Lynehy.Tkird  Ate.  R.0o.\2SlS.Y.m\\  Modi- 
ton  Ave.  Boptitl  Ckureh  v.  Baptiit  Ghwrvh,  1% 
H.  Y.  95;  Orump  v.  Ingertoll.  47  Minn.  179 

At  least  it  should  unless  tbe  defendants 
within  a  reasonable  time  acquired  tbe  title  to 
these  easements  appropriated  ti;  them  for  tbe 
plalntUTa. 


New  Yohk  Coubt  o 


Affkalg. 


Smith  V,  Boeheater,  88  Hun,  614:  Qoldtmid 
▼.  Tunhridge  WeU»  Imp.  Comn.  L.  R.  1  Ea, 
180,  169;  Fhiter  v.  Buff/ilo.  61  How.  Pr.  11 
'  182;  CarntmU  v.  Saclu.  6S  Hud,  388;  Tatlm 
y.  Metropditaa  Elet,  R.  Co  n\  N.  T.  125,  8 
L.  R  A.  178;  Maekey  v.  Seottith  WidoviJ  Fund 
Aiur.  Six.  10  It.  Eq.  Itep.  114;  Slokm  v.  Oily 
Offleet  Co.  2Hero.  &  M.  650;  Blumenthal  v.  Jieu 
York  Sin.  B.  Co.myra;  Stroub  v.  Manhatian 
R.  Co.Wl  Jooes  &  S.  SOfi;  McElroy  t.  Kaniat 
Oity,  21  Fed.  Rep,  267;  Code  Ci».  Proc. 
ggB36S,88«9.  8871.  8878;  Qaiieay  \.  Uttropoli- 
tan  ma,.  B.  Go.  128  N.  Y.  149,  18  L.  R.  A. 
T88;  Pond  v.  MetrvpoUian  Etn.  B.  Co.  112  N. 
Y.  188;  Wtlltonu  v.  Brooklyn  met.  B.  Co.  126 
N.  Y.  100;  Blumtnlhai  v.  Sae  York  Elm.  S. 
Co.  187  N.  Y.  659. 

An  tnJuDcttoD  fa  neceuary  to  prevent  k  mul- 
tiplicity of  actioDB,  and  to  prerent  a  continu- 
ing treflpan,  vbich  Is  threatened  by  the  trea- 
pacsera  to  be  of  a  perpetual  nature,  and  which 
will  leanh  In  the  destruction  of  the  plalntlffa' 
aubatantial  rlgbU  of  propertj. 

Hfgh,  Id}.  ^  8SS,  860;  WiUioftu  y.  Ifew 
Tort  6.  a.  Co.  16  N.  Y.  111,69  Am.  Dee. 
SSI;  JiAnmn  v.  BoOetter,  18  Hun,  880;  Mo- 
ftauut  dt  H.  B.  Go.  t.  Artchtr.  6  Paige  88; 
Pimntgtvania  Ooal  Co.  v.  Delaieare  &  B.  Canal 
Co.  81  N.  Y.  M;  Orookgr  t.  Bragg.  10  Wend. 
SeO,  S9  Am.  Dec  SSO;  Meyer  y.  Phillipi,  97 
M.  Y.  4SS,  40  Am.  Rep.  B38:  Galaaj/  v.  Meirv- 
priilanXl«ii.B.  Co.  128  N.  Y.  132,18L.B.A. 
788:  Baron  y.  Siim,  51  Hud,  401;  Pappen- 
ttivt  y.  MetTopotUan  Elev.  B.  Co.  138  N.  Y. 
486,  IS  L.  R  A.  401 ;  Henderton  y.  Nea  York  C. 
A  Cb.  78  N.  T.  484;  Ireland  y.  Metrop^iUvn 
BUv.  R.  Co.ifi  Jonea  &  8.  4SI;  Mvdge  v.  Sal- 
ubury,  110  N.  T  418:  CTraw  t.  ^t^ordthire 
Fotterie$  WaUraorki  Oi.  L.  R.  8  Ch,  126; 
Watten  y.  MeElrou,  101  Pa.  549;  Neaaygo  Mfg. 
Oo.  y.  Chieaao  A  W.  M.  R.  Go.  64  Mich.  114; 
WOtm  y.  Mineral  Point,  89  Wis.  160;  Me^rt- 
fwr  y.  Manhattan  R.  Co.  129  N.  Y.  B02. 

lk»»f».  Jnlien  T.  Davlea  and  Etenben 
Leali*  HajnArd,  for  reapondcnis: 

Ad  eqult;  court  is  Dot  compelled  (o  iMue  an 
tnjuncUoD  which  would  afflict  Ibe  defendants 
with  trreparable  low  and  oceaaloa  the  public 
tnnDeaBoiablelncoDreDlGDce.  solely  upon  proof 
of  a  mere  tecbDical  trespass  which  hsa  not  re 
■ailed  in  subalantial  pecuniary  daiDHRe  to  the 
plaintiff. 

Nevman  v.  Metrepoiitan  Site.  B.  Co.  118  N. 
Y.  SIS,  7  L.  B.  A.  289;  Bohm  y.  Uetropolil/in 
XUv.  B.  Oo.  129  N.  Y.  676,  14  L.  R.  A.  844; 
Bht^rd  V.  ManAatlan  R.  Oo.  117  N.  Y.  443, 
181  N.  Y.  216:  Lynch  y.  Melropnlifan  Eltt>.  B. 
Co.  129  N.  Y.  274,  16  L.  R.  A,  287;  ife Goth  t. 
Metropolilan  Biet.  B.  Od.  183  N.  Y.  9;  Arrtetd 
y.  Angetl,  62  N,  T.  508;  SruiA  v.  Manhailan 
B.  Go.  44  N.  Y.  8.  B.  HI;  Bookman  v.  Nea 
York  Elev.  R.  Co.  147  N.  Y.  804;  Gray  y.  Man- 
luxttan  R.  Go.  128  N.  i.  499-  BnUh  y.  Manhat- 
tan B.  ro.  26  Abb.  N.  C.  78;  Pvrdy  v.  Man- 
kaUan  Kkv.  R.  Co.  86  N.Y.  B.  R.  ^6;  Baker  y. 
Metropolttan  Elee.  B.  Co.  181  N.  Y.  509. 

The  chief  and  Rbniliilely  IndispenKable  con- 
dttloD  to  equitable  itiief  in  any  case  where  tbe 
lDVS8ioD  is  fully  completed  at  the  time  of  the 
I  of  the  aciioD  Is  proof  of  au1>- 


y.  Delaaare  it  B.  CantU  Co.  122  N.  Y.  506; 
Cray  v.  Manhattan  R.  Co.  128  N.  Y.  499;  Moffre 
y.  Brooklyn  City  R.  Go.  108  N.  Y.  98;  Uorgaik 
V,  Binghamton,  103  N.  Y.  6O0;  Bookman  w. 
Seu  York  EUx.  R.  Oo.  147  N.  Y.  804;  8  POm. 
Bq,  Jut.  1SS8.  1347;  1  High,  In].  Sd  ed.  p.  ». 

Others  are  proof  that  tbe  trespass  comported 
of  is  a  continuDQB  one;  that  tbe  pUintiff  has  no 
adequate  remedy  at  law;  and  (hat  a  multi- 
plicity of  suits  will  necessarily  result  if  the  im- 
juDCtive  relief  be  not  granted. 

Troy  &  B.  R.  Co.  y.  Boitoa.  K  T.  A  W.  R. 
Oo.  86  N.  Y.  107;  Wheelodc  v.  Soonan,  108  N. 
Y.  178;  WiUiam*  y.  New  York  C.  B.  Co.  16  N". 
T.  97,  69  Am.  Dec.  651;  Mvrdoek  y.  Protpeet 
ftirt  *  C.  I.  R.  Co.  73  N.  T.  579;  Gampbea  y. 
Senman,  68  K.  T.  568,  20  Am.  Rep.  667. 

Benefits,  both  special  and  general,  confenad 
by  the  maintenaoce  and  operation  of  the  de- 
fendants' railrond,  shall  be  offset  against  the 
discomforts  and  detriment  occaaioned  to  the 
abutting  properly, 

Newman  y.  Metropolitaii  Elee.  B.  Co.  118  N. 
Y,  618,  7  L.  R.  A.  269;  Bohm  y.  MetrapoUlau 
Ehv.  B.  Oo.  128  N.  Y.  576,  14  L.  R.  A.  844; 
Bookman  y.  Nea  York  EleB.  B.  Oo.  187  N.  Y. 
802;  Sutro  y.  Manhattan  B.  Oo.  187  N.  T.  698. 

Eqnitj  will  not  interfere  by  In  junctloD  where 
the  Injury  is  not  irrepsrable. 

Oodeesy.  CarroU.  A  Hd.  Ch.  844;  Atty.  Qen. y. 
Gee.  L.  R.  10  Eq.  186;  Snell,  £q.  g  562;  Sar- 
gent  v.  Oeorge.  68  ¥t.  627;  MaeLaury  y.  JEbri. 
lai  N.  Y.  6S6;  Rwpie  v,  Canat  Board.  56  K. 
Y.  897;  Morgan  v.  Binghamton,  103  N.  T.  604; 
Genet  v.  DOamaTe  <£  H  Canai  Go.  122  N.  Y. 
605;  Tkonrni  y.  Miitieal  Mut.  ProleeiiBe  Union. 
121  N.  Y.  46,  8  L.  R  A.  175. 


besD  brought  against  tbe  elevated  railway 
compaoiee  in  New  York  city.  In  which  the 
COmplainaDlB  seek  the  equitable  InterfereDce 
ol  Ibe  court.  lo  restrain  tbe  defendants  from 
operating  their  railway  in  front  of  their  pretn- 
iees.  The  demand  for  this  equitable  relief, 
in  the  present  case,  relates  to  property  upon 
Ninth  avenue  and  proceeds  upon  alle^tloas 
of  Interference  by  the  defendants  with  lbs 
plaintiffs'  enjoyment  of  the  easements  of  light, 
air,  and  access  appurtenant  to  their  abntUng 
property.  The  couiplaint  changes  that  by  rea- 
son of  the  Dulawf  ul  and  injuiinus  acts  of  the 
defendants  the  rental  value  of  the  premise* 
has  been  depreciated,  to  the  extent  of  (1.000  a 
year,  since  the  construction  of  the  road,  and 
that  the  market  value  thereof  has  been  dimin- 
ished not  less  than  $10,000;  wherefore  judg- 
ment Is  asked  for  past  damages  at  the  rale  of 
|1.000  a  year  and  that,  if  tbe  derendanla  be 
permitted  to  continue  the  operation  of  their 
road  through  Ninth  avenue,  in  front  of  their 
premises,  it  shall  be  upon  condflion  Ihat  they 


compensation  thereror.     The  a 

upon  the  Judgment  roll  and  without  the  evi- 

The  referee  before  whom  the  trial  was  had 
found  all  the  facts  in  favor  of  tbe  plaintiffs, 
which  reialed  to  the  discomfort  and  annoj- 
ance  incidental  to  tbe  operation  of  tbe  defend- 
ants' road  in  tbe  deprivation  of  the  beneficial 


ISM 


O'RuLLi  V.  Nkw  Yobk  Eletatbd  R.  Co. 


«M  and  eojojment  of  the  easemeDto  of  light, 
■ir,  and  acceu;  but  be  also  found  it  to  be  the 
fact  that  a  general  benefli  bad  been  produced 

Kin  the prescDce  of  the  ralliTBr.  in  which  the 
lalnUff's  property  participated,  and  tbsi  the 
w  value  of  their  property  had  Increated  sioce 
tbe  conitructioD  of  thenwlaiid  was  of  greater 
THlue,  to  the  extent  of  al  least  fS.OOO,  tban  at 
Rny  lime  prior  to  the  conatmctioD  of  tbe  lall- 
way.  He  found  that  "there  has  heen  do  db- 
psrity  between  the  tale  of  lacrease  la  value 
experieuced  by  the  property  in  question  and 
other  property  Id  theTiclnity  of  Ibe  line  of  the 
elevated  road,  ai  would  Justify  tbe  coaclualon 
that  tbe  property  in  question  had  failed  to 
sbmre  in  the  general  increase  of  values  which 
is  shown  to  have  takeo  place  in  respect  of  all 
rMl  estate  Id  that  vicinity."  Findine  that  the 
plalDtiSs  bad  failed  to  ahow  that  the  fee  or 
rental  niao  of  tbe  preiulses  had  been  dimin- 
tabed  by  the  acU  of  tbe  defendants,  be  found 
the  value  of  tbe  eaaementa  taken,  or  Interfered 
with,  to  be  the  sum  of  six  cents,  or  nominal 
merelv.  Hi*  legal  conchiBlons  were  also  fa- 
vorable to  the  plaintiffs,  to  the  extent  that  he 
found  that  their  right  to  an  onlmpalred  eojoy- 
mentofthe  easements  was  a  substantial  rigbt 
of  property  and  that  the  aatborltv  of  the  de- 
fendants tocoDStruct  and  operate  thetr  railway 
did  not  exempt  tbem  from  Uie  same  measure 
of  liability  for  damages  as  would  attend  a 
totally  unauthorized  erection  aud  operation  of 
auch  a  siructure.  He  even  found  tbat,  even 
though  no  dlmiontlon  in  tbe  money  value  of 
tbe  premises  was  ahown.  equitj'  may  forbid 
tbe  continuance  by  tbe  defeudaotn  of  their  in- 
terference with  the  appurteoacit  easements. 
His  deter  mi  oatlon,  however,  was  that,  though 
tbe  pUintifCs  had  shown  title  to  the  property 
in  aoeatloD  and  to  the  easements  of  light,  air, 
ana  acoeas  appurtenant  thereto,  and  thongh  the 


le  plalntifls  and  wltb- 
oat  baring  made  compensatinn  therefor,  yet, 
aa  the  plahitiffS  had  failed  to  ahow  tbat  any 
aabatantial  loss  had  resulted  to  them,  or  that 
other  than  nominal  dsmagea  bad  been  suffered, 
and  because  it  appeared  that  to  grant  the 
equitable  relief  prayed  for  would  Involve  se- 
rkma  public  inconveDience.  Judgment  should 
be  directed  dismissing  tbe  complaiot;  "but 
vrithont  prejudice  to  the  right  of  the  plaintiffs 
to  bring  such  action  as  they  may  hereafter  be 
advised,  based  upon  facts  not  tnconsisteat 
with  those  herein  adjudged." 

Thus,  equitable  relief  by  way  of  injuoclton 
was  refused  to  the  plaiuiUIs  in  tbe  court  be- 
low, upon  tb«  irovnd  that,  notwith  standi  a  g 
the  defendants  Sad  interfered  with  the  ease- 
ments In  tbe  street  which  were  appurtenant  to 
tbe  abutting  property  and,  to  the  extent  of 
that  interference,  were  quasi  trespassers  apon 
tbe  plaintiffs'  rights,  nevertheless,  as  the  bene- 
flta  resulting  to  the  property  from  the  presence 
and  operation  of  the  elevated  railway  had 

greatly  enhanced  its  value,  and  in  equal 

urc  with  other  p-""--*™-  *«  •**-  wi#-iT..imf 

le  tine  of  the  r 

inical  anr 

«  should 

The  contention  of  tbe  appellants  is  that 
proof  of  a  monetary  damage  is  not  necessary, 
and  tbat  tbe  eonrt  may  not,  and  must  not,  ro- 
tlLKA. 


proposition,  as  applicable  to  the  present  case. 
without  being  in  conflict  with  the  authority  of 
our  previous  decisions,  as  well  as  wltb  what  I 
believe  to  be  the  sound  equitable  principle. 
However  plausible  the  argument  which  is  ad- 
vanced and  which  rests  udod  tbe  general  no- 
tion that  the  risht  to  the  injuoction  is  not  to 
be  determined  by  the  eitent  of  tbe  damage,  I 
think  that,  where  the  gist  of  tbe  action  U  an 
actual  damage  suffered  by  property,  it  must 
be  proved  as  a  fact  in  the  case;  or  else  the 
court  is  at  liberty  to  disiegaid  the  mere  tech- 
nical trespass  and  to  refuse  its  writ  of  Injui 
tion.    It  is  true  that  the  discretton  of  a  cou 


make  It  Judicial;  but  there  is  neitber  a  feature 
in  this  caae  which  appeals  to  the  consrienceof 
a  court  of  equity,  nor  one  which  compels  the 
application  of  the  equitable  principle  of  inter- 
ference, Tbera  art',  of  course,  ilie  fscis  that 
the  defendant:!  have  come  into  the  slrrel,  and 
tbat  they  have  appropriated  certain  e: 


appurtenant  to  tbe  abutting  property,  without 
— -"-'ng  compensation  therefor,  o*  ^~--'--  ■- 
i;  but  Ine  trespass  (to  i: 


r,  or  bffering  ti 


somewhat  commonly  applied  to  these  invasions 
of  easements)  was  merely  technically  such  and 
caused  no  actual  damage, 

Equitable  relief  by  way  of  injunction  in 
cases  of  treapass  may  often  depead  for  its 
award  upon  the  nature  of  tbe  partictilar  ease. 
In  such  cases  the  oonrt  must  look  Into  Uiem  to 
see  if  a  strong  case  of  actual  and  Irreparable 
mischief  is  presented  and  if  the  circumstances 
Jurtify  equitable  interference.  In  Jerome  v. 
Sett,  7  Johns.  Cb.  815,  U  Am.  Dec  484, 
Chancellor  Kent  considered  at  some  length  the 
practice  of  granting  Injunctions  in  trespass. 
and  reached  conclosioiu  which  are  valuable 
enough  to  be  referred  to  here.  Adverting  to 
the  sufficiency,  in  ordinary  cases,  of  the  com- 
mon-law remedy  by 
not  think  it  advisabl 
Justice  or  p  " 
remedy  as  it 
aggravated  iDStances  of  trespaas  which  go  to 
the  deslructioD  of  the  Inberilance,  or  when 
the  mischiet  Is  remediless."  He  declares  this 
to  be  the  English  doctrine.  In  conformity  with 
which  the  court  had  proceeded,  and  he  says: 
"I  do  not  know  a  case  in  which  an  injuncilon 
has  been  granted  to  restrain  a,  trespasser 
merely  becanxe  be  was  a  trespasser,  without 
sbowlngthat  tbe  property  Itself  was  of  peculiar 
value,  and  could  not  well  admit  of  due  rec- 
ompense, and  wonid  be  destroyed  by  repeated 
seta  of  trespass."  He  sums  up  tbe  results  of 
the  dedslons  In  England  and  In  this  staie  as 
follows:  "These  cases  all  show  that,  in  re- 
spect to  acts  of  trespass  committed  upon  land, 
even  by  persons  In  a  public  irusi,  under  color 
of  law,  the  court  has  not  interfered  by  In- 
Junclioo  unless  where  the  trespass  was  per- 
maoeut  as  well  as  grievous,  or  went  to  de- 
stroy the  value  of  tbe  property  to  the  owner. 
It  is  not  Bufflcient  that  Ibe  act  be  simply  per 
w  a  trespass,  but  it  must  be  a  case  of  mischief 
and  of  Irreparable  mtn  to  the  [woperty  in  the 
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chftTBctsT  In  wblch  It  hu  been  eojojed."  In 
Xertin  v.  Wat,  i  S.  J.  £q.  44&,  th«  cbanceUor 
of  New  Jersey,  cItiDg  JtrorMi.  Bott,  obwrved; 
"I  am  laliaflecl  that  the  court  of  chancery 
should  Dot  latetferelo  acaieof  naked  Irespsas, 
wherethere  ts  a  full  remedy  at  law,"  In  Trm 
AB.a.(h.  T.  Botton,  H.  T.  A  W.  R.  Co.  86 
N.  r.lSS.DaaFoTth,  J.,ob«erTedtbattreapaM 
alone  will  not  aatborize  the  iDterfereDoe 
of  a  court  of  eqott;,  sod  quol«a  from  Chanc^- 
lor  Kent's  opIoloD  in  Jerome  T.  Bm*.  ntpra, 
upon  the  propoefllon  that  where  damages  are 
nomtnal,  the  couit  should  not  assume  cngniz- 
ance  of  the  ttespoas  anil  laj  the  Interdtot  of 
an  iDJQDClioD.  Id  all  the  cases  which  have 
come  before  tbe  court  in  tbe  course  of  this 
elevated  railway  litigation,  the  complaioanls, 
where  thej  have  been  awarded  Judftment  In 
their  favor,  have  recovered  npon  the  Iheorv 
that  tbe  defendants'  scis  were  causing  an  In- 
JU17  through  an  Invasion  of  certain  property 
rights  in  tbe  street  and,  because  tbe  irespaas 
was  a  contiDuiu^  one,  the  court  Interfered  lo 
restrain  It,  In  order  to  prevent  lrrepnral)Ie  io- 

iury  end  a  mulllpllcity  of  suits.  Tbe  action 
.as  always  been  regarded  as  one  for  the  re- 
covery of  damages  to  the  complainant's  prop- 
erty, however  equitable  Id  Its  form.  Alle^- 
tloQS  of  damage  are  not  necessary.  In  the  sense 
that  tbe  amount  which  the  plBtniifl  should  re- 
cover enters  inio  the  delermiDalion  of  Che  right 
to  the  equitable  relief;  but  they  are  necessary 
In  order  that  tbecourt  may  determine  whether, 
as  alleged  and  shown,  ihey  are  of  such  sub- 
siance  as  lo  warrant  the  equitable  iDlerrentlon 
of  tbe  court.  Oraji  t.  Manhattan  B.  Co.  128 
N.  T.  499;  Shepard  ».  Manhattan  E.  Co.  181 
N.  Y.  215.    In  the  former  esse  It  was  said  in 


found  It  to  be  substantial,  It  could.  Id  tbe  ex- 
ercise of  Its  discretion,  have  withheld  the  In- 
i unction  and  left  tbe  plaintiff  to  his  remedy  at 
aw.  An  equity  court  la  not  bound  to  Issue  an 
Injunction  when  U  will  produce  great  public 
or  private  mischief  merely  for  tbe  purpose  of 
protecting  a  technical  or  unsubfilautlal  righL" 
A  number  of  authorities  might  be  adduced  In 
support  of  that  proposition:  but  It  is  too  evi- 
dent to  require  it  to  be  done.  In  Bunler  v. 
Man/iatlan  R.  Co.  141  N.  T.  B81,  it  was  ob- 
served: "The  quealloD  for  tbe  tribunal  In  each 
case  is,  whether  by  tbe  construction  and  opera- 
tion of  the  elevated  railroad,  there  haa  been  an 
iulruslon  upon  tbe  complainant's  property 
rights,  to  his  actual  prejudice  and  damiige." 
In  Do!,U  V.  Meiropalilan  EUv.  B.  Oo.  136  N. 
Y.  505,  it  was  said:  "Tbe  proof  of  damates 
was  an  Indispensable  element  of  tbe  plaintiff's 
case,  and  It  cannot  be  supposed  that  a  court  of 
equity  would  entertain  jurisdiction  to  restrain 
a  irespass  that  was  noi  shown  to  have  pro- 
duced aoy  damage  or  loss  to  the  jplalntiff." 
Quite  recently.  In  Bookman  v.  New  York  Bin. 
R.  Co.  147  K  T.  398,  It  was  held  that  the  de- 
cree recovered  by  the  plaintiffs  was  erroneous, 
In  view  of  tbe  fact  that  the  finding  that  the 
plalDitffs'  properly  was  injured  by  the  railroad 
over  and  above  all  benefits  conferred  was 
wholly  unsupported  by  (he  proof.  The  theorv 
adopted  In  toet  case  by  the  court  In  Its  deci- 
sion was,  practically,  ibaE, if  benefits  only  are 
shown  to  have  been  caused  as  the  result  of  the 
81  L.B.  A 


construction  and  op«ntioti  of  theelevaled  nfl- 
way.  the  complainants  are  without  right  la 
equitable  relief,  as  well  ■■  not  entitled  to  ftny 
award  of  damages. 

Id  this  class  of  Udgstion,  hi  whldi  tb«  eooit 
has  been  engaged  for  a  number  of  yeara.  It  not 
only  has  never  been  assumed  that  a  com{riKia- 
ant  against  tbe  elevated  railway  oompuiies 
might  recover  a  Judgment  for  equitable  reltef 
by  way  of  iDjunctloD,  upon  the  mere  basia  of 
tbe  onlawful  Intrusion  by  the  elevated  rallwi^ 
companies  upon  his  easements  In  tbe  streM, 
without  proof  of  actual  damage  sustalord;  but 
It  baa  been  freqnently  held,  as  sbown  by  tbe 
cases  above  referred  to,  that  there  must  be 
proof  of  a  substantial  damage  to  the  plaintiff*! 
property  to  warrant  tbeerantlagof  tbe  equita- 
ble relief  demanded.  It  Is  penectly  true  that 
tbe  defendants  ate  quasi  trespassers  with  re- 
spect to  the  plsintlffs'  eaaemeuts  In  the  street 
In  front  of  their  properly.  But,  so  far  from 
tbe  tiespnss  beloR  shown  to  be  deaiructjve  of 
the  value  of  tbeir  eatale,  or  to  have  Inflicted 
ao  Irreparable  iojury,  tbe  proof  la  that  tbe 
value  of  the  properly  has  been  greatly  en- 
hanced and  that  it  has  shared  equally  in  the  ' 
general  rise  of  value.  Therefore,  ine  only 
ground  for  the  claim  of  the  plainlilfs,  that 
Ihey  are  entitled  lo  equitable  relief,  is  In 
tbe  mere  fact  that  the  defendanis  have  In- 
vaded tbeir  rights  In  the  public  street, 
without  their  consent  and  without  having 
first  condemned  tbe  same  by  ao  exercise 
of  the  right  of  eminent  domain.  It  mutt 
be  borne  in  mind,  however,  that  the  defend- 
ants, In  occupying  tbe  street  with  tbeir  struc- 
ture and  in  operating  a  railroad  thereupon, 
were  carrying  out  tbe  provisions  of  ihelr 
cbsiter  and  were  subservlDg  the  public  fntereat 
and  coDVcnIence,  as  all  corporations  of  a  public, 
or  quasi  public,  nature  are  presumed  to  do.  I 
do  not  mean  to  say,  because  they  are  in  the 
street  by  authority  of  law,  that  that  proiecta 
Ihem  against  the  consequences  of  their  acia, 
when  In  invasion  of  those  private  rights  whicb 
are  secured  to  property  owners.  But  It  seems 
to  me  to  he  perfectly  clear  that  the  court,  when 
appealed  to  by  tbe  property  owoen  to  enjolo 
the  operation  by  the  corporation  of  Its  fran- 
chises, upon  the  ground  that  certain  easemenia 
bave  been  Invaded,  will  consider  tbe  fact  that 
the  corporation  is  there  for  ibe  public  con- 
Tenience  and  isexecotinga  quasi  public  work, 
aod,  it  It  finds  that  no  Injury  la  bi  truth  in- 
flicted Bud  that  Ibe  property  owner  baa  suffered 
no  actual  damaf^e,  it  roiiy  and  should  refuse  to 
grant  tbe  relief  prayed  for.  A  court  of  equity 
haa  a  certain  latitude  in  the  ezerdse  of  its  great 
power,  and  under  no  authority  or  rale  wtih 
which  I  am  acquainted  is  It  compelled  to  grant 
an  injuocllon  In  a  case  like  tbe  present  one, 
which  belongs  to  a  peculiar  class  and  is 
goverued  bv  a  doctrine  of  recent  growth  in  the 
courts.  The  court  recognises  tbe  fact  that  the 
defeodaots  had  tbe  richt  to  appropriate  iha 
street  easemenls  by  conaemnation  proceeding* 
aod,  hence,  when  appealed  to,  to  enjoin  Ibem 
from  operating  their  franchises,  It  looks  Inttt 
tbe  question  of  the  anbstantial  nature  of  the 
damage  alleged  to  have  been  done  to  the  prop- 
erly, or  of  the  loss  suffered  by  the  owner.  If 
.  it  Is  fonnd  lo  be  such,  then  the  court  proceeds 
,  in  the  matter  aa  though  the  proceeding  was 
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«M  to  condnnn  to  the  defeDdaDta*  om  tbe 
property  kppropriated,  aod,  haviuK  ucerUtned 
tbe  value  of  the  properly,  It  nupeadi  tbe  de- 
cree, wblcb  It  finds  tbe  pUlDlfff  U  entitled  to, 
loreaCraln  the  continuance  of  the  defendant*' 
«cts  for  a  aufncifnt  period  within  whioh  to 
permit  the  defeudaDla  to  acqulie  the  rfght  to 
appropriate  tbe  easementa  thnmgh  a  convej- 


ihe  court  a«cerlai]iB  and flznUied^ageB done 
to  tbe  ebutiing  property  in  tbe  deprivation  of 
«DSCineDls  are,  In  fact,  but  aiubelituteforcnn- 
demnalion  proceedlngt.  If  th«  plaintiff)  fall 
to  eatabliah  tbat  lubitantia]  injary  bad  been 
jnfllcicd  upon  ibeir  property,  a  decree  enjoin- 
ing tbe  operation  of  tbe  islltoed  would  be  an- 
warranied.  One  of  the  very  grounda,  and  a 
maiu  one,  npon  which  equity  proceed*  in 
gianiing  relief,  by  way  of  injunction  against 
tbe  unlawful  ntiiB  of  the  deieudanta,  would 
liave  been  wanting  it  noacLual  and  irreparable 
damage  were  sbown. 

I  bave  not  overlooked  tbe  many  autborltie* 
to  which  the  appellanta*  connael  haa  called 
attention;  but  I  tbink  It  qnlte  unneceaaary  to 
review  them.  There  may  be  aome  embarraaa- 
ment  in  reconciling  all  that  has  been  decided 
in  tbe  conrts,  with  respect  to  the  practice  of 
eranting  injunctions  in  trespaaa.  But  that  em- 
barraaament  seeras  (o  arise  from  tbe  diiOculty  of 
applying  the  principle  of  equitable  interference 
to  the  aiffeting  drcumBiancea  of  tbe  cases. 
The  case  of  Oomiag  v.  Trog  Iron  A  Ji.  Fao- 
iorg,  41)  N.  T.  191,  relied  upon  by  the  appel- 
lanta. waa  an  acdon  to  obtain  a  perpetual 
injunction,  restraining  the  defendanl  from  di- 
TerUngtbenaiereof  aalream  aion;;  tbe  lands  of 


defendsat  had  acqnlred  no  right  to  divert 
tbe  WBler.  TIm  dbpule,  in  fact,  was  orer  Ibe 
title  to  die  stream  and  wbether  the  defendant 
had  acaulred  anyrigbts  aa  against  the  plalniiSa 
and  their  grantors.  There  Judge  Woodruff  la 
hi*  opinion  observed:  "If  it  was  clear,  that  the 
restoration  of  tbe  water  was  of  no  value  to 
them,  Ibe  case  would  not  call  for  equitable  in- 
terference. We  oanoot,  however,  aav  that  tbe 
«ase  so  atand*  npon  the  evidence.  Sothecase 
of  BnntA  v.  SeOefttr,  S8  Hun,  613.  waa  one  of 
on  action  brought  to  restrain  the  dlveision  uf 
**- ''rsof  a  lake  by  a  manlcipelcorporatli 


Id  pursuance  of  an  act  of  tbe  legtslatore,  for 
tbe  purpoee  of  supplying  tta  «llz«ia  with 
water,  was  drawing  off  the  waters  of  tbe  '  "" 


through  an  Iron  pipe.  Without  commentlnf 
npon  the  opinion  which  prevailed  in  (hat  case. 
It  Is  aullicient  to  observe  tbet  tbe  circumstances 
were  not  such  as  to  make  it  an  aulbority  la 
point  here.  It  may  also  be  repealed,  as  a  per- 
tinent obeervation,  in  connection  with  that  and 
other  caaes,  tbat  the  defendants  here  were  in 
the  street  by  direct  authority  of  law;  although, 
wilh  respect  to  private  rlgbta  in  the  street  not 
taken  by  eminent  domain,  they  msy  have  l>een 
qnasl  tiwpaswrs.    In  other  words,  the  defend- 


abotting  property  owners.  Uiey  i 
and  therefore  liable  in  an  action  at  law  to 
respond  In  damages  to  the  abutting  owner;  or 
were  subject,  in  an  eqnitable  action,  to  be  en- 
joined with  respect  to  Ibe  operation  of  tbeir 
fraachisef,  unieas  compensailon  wan  made  to 
the  abutting  owner  for  the  ascertained  dam- 
ages. 

The  auggestloD  by  the  appellants'  counsel 
that  a  reason  exists  for  the  grantiug  of  an  io- 
Junotion,  even  in  the  absence  of  any  proof  of 


ants  title  to  tbe  proper^r  rights  which    tber 

■----  wrongfully  appropriated,  I*  met,  in  this 

by  the  form  or  tbe  decree.    It  is  "with- 


out prejuiltce  to  the  right  of  the  plalntlfla  to 
bring  suet  action  as  they  may  hereafter  be 
advised,  based  upon  facts  not  Inconalaleni  wittk 
those  herein  adjudged."  This  leaves  it  enlirely 
open  to  Ihem  in  the  future,  and  before  the 
derendants  could  acquire  any  advene  rights. 
If  they  are  able  to  prove  any  actual  damage  or 
loss,  to  commence  an  action  against  tbe  defend- 
ant* and  to  oblalQ  such  relief  at  law  or  la 
equity  as  the  case  shall  warrant 

Without  continnlnr  further  tbe  dlseusaloD, 
II  is  suQldent  to  say.  In  conclusion,  that  we  do 
not  feel  compelled  by  authority,  nor  upon 
principle,  to  bold  that  tbe  couri  must  grant 
relief  bv  way  of  Injunction  in  a  case  where  ibe 
plainiiSs  ere  unable  to  show  any  actual  damage 


fact  that,  by  reason  of  Ibe  presence  and  opera- 
tion of  Ibe  elevated  railroad  In  tbe  street,  the 
value  of  their  property  boa  greatly  increaaed, 
and  that  it  ha*  shared  equally  witli  ail  ths 
property  In  tbe  vlclnitv  In  the  general  Incretsa 
of  values  wblcb  has  taken  place. 

Tht  Judgment  i/unild  be  affiroud.  with  oostBi 
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CALIFORNIA  SUPREME  COURT  <In  Banc). 
Jesse  HUNTER,  Appt., 
Jane  Elizabeth  HUNTER,  Betpt. 


'(... 


...OaL... 


0f  dlTI 


not  estop  bar  from  aUCfflaa  subMquentlrthatb* 
was  dead  at  a  time  belote  the  divorce  was 


B.  AffldATlts  statins  Uust  »t  tm  Une  of 
nutiTlag*  tbe  allbuit  w»s  tbe  wire  of 
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l*BttU^  of  »  ntftrrlac*  reffutnrlj'  tolem- 
nlied  will  prevail  over  the  creaumpllon  of  the 
OOnUnnsnoe  of  the  life  of  a  farmeT  huBbsod 
wbD  bu  bMD  abwDtaiid  uDheanlof  forteMibai 
•araayeai*. 


APPEAL  by  plaintiff  from  &  jadgment  of 
ibe  Superior  Court  tor  Los  Angeleg 
Conntj  fa  fsTor  ot  defendant  In  an  aclioD 
biou|[tit  toaunul  a  marriaee.    Affirmed. 

Tbe  fact*  are  stated  in  the  oplnloo. 

Meun.  Knight,  Simpson,  ft  ^^rpbm^ 
for  ■ppellaDi. 

Mr.  is.  A.  W.  C«TT«r,  for  respondent: 

Tbe  burden  of  proof  woi  on  Uw  plaiotlif 
tbioagboul  the  wboleeaM. 

A  marriage  entered  into  bj  a  minor  flfteen 
jeun  of  age  aKainst  tbe  canseut  of  the  par- 
ents, and  which  was  renounced  within  tea 
days  thcreatiei,  waa  not  TsUd. 

Lyndon  T.  Lj/ndon,  69  Ul.  4S;  Bobertmit'  v. 
06U,  19  Tex.  8M;  Jfettf  t.  Moot.  ST  Hun, 
S8& 

The  dronmataoce  of  the  second  mBrrlage 
fivee  rise  to  ■  collatentl  presumption  that  the 
death  occurred  prior  to  tbst  marrlaffe. 

Jahnion  t.  Johnim,  114  lU.  OlO,  SS  Am. 
Bep.  888;  Bishop,  Mar.  A  DW.  Sg  453-456;  1 
GiMnl.  Et.  g41. 

When  a  marriage  Is  shown  in  fact,  tbe  law 
nlses  a  Btrong  presumption  in  favor  of  Its 
tegalltj,  aad  the  burden  is  with  the  party  ob- 
jecting 10  ita  validity  to  prove  that  it  (h  not 
valid. 

Bishop,  Mar.  ADIv.  gS4S7.  468;  1  Green). 
Sv.  gg83-Sfi;  Eingy.  Twifning,  3  Baro.  & 
Aid.  880:  TaUtv.  Hovtton,  8  Tex.  449:  Dixon 
■w.  Peopit,  19  Mich.  84;  Senter  v  Boaer,  1 
Penr.  jfc  W.  490;  BvU  v.  BawU.  37  Hlw.  471; 
CAopman  v.  Oooper.  D  Bich.  L.  45S;  Bouiden 
V.  Melntgre,  119  Ind.  574;  Ia  Brut.  v.  Le 
Brtm,  S6Md.  4»6;airri>iiv.  Oarroa.  20  Te>. 
781;  Loekhart  v.  WMU.  18  Tex.  108;  EeUy 
v.  Drew,  13  Alleo,  107,  90  Am.  Dec.  188. 

The  rsMnd  and  decree  Id  the  divorce  pro- 
eeedtugs  are  lacklog  to  several  of  tbe  esaen- 
tiala  to  an  estoppel.  As  an  estoppel  in  paU  it 
It  wholly  InsufSclent. 

Boggi  T.  Uereed  Min.   Oo.  14  Cal.  808. 

As  re*  judicaUt  it  coald  only  work  an  eatop- 
pel.  In  any  case,  as  between  the  same  parties 
and  upon  the  same  sabjecl-matter. 

Freem.  Judgm.  150. 

Bo  far  as  the  decree  of  divorce  Is  considered 
BB  a  judgment  in  ran.  It  Ii  binding  on  the 
whole  world  only  in  the  sense  that  it liiea  tbe 
status  of  tbe  parlies  thereafter  as  befog  one 
of  divorcement  and  release  from  the  marriage 
bonds. 

3  Biahop,  Har.  Div.  &  Bep.  Y 187:  WiUiam* 
V.  WiUiamt,  68  Wis.  SS,  58  Am.  Bep.  2.58; 
Bovlden  v.  MelnUre,  119  Ind.  B74;  Boimtt  v. 
Solmf$,  4  Lana,  888i  BUioU  v.  WoMfhm,  6fi 
Cal.  384. 

A  putative  may  be  converted  into  a  true 
marriage  by  tbe  impediment  ceasing  lo  exiat. 

1  Bisbop,  Mar.  DIv .  &  Sep.  cd.  1891.  ^g  84.^. 
965.  B6I,  970,  976;  BlavJutrd  v.  Lambert,  43 
Iowa.  S28,  22  Am.  Rep.  345;  StaU  v.  Worth- 
ingham,  28  Hino.  528;  CoU  v.  CoU,  6  Sneed, 
S7,  70  Am.  Dec.  376;  Fenton  v.  Btud,  4  Johns. 
52,  4  Am.  Dec.  244;  Bom  v.  Clark,  S  Paige, 
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574;  Donnella  v.  Doandly.  6  B.  Mon.  118;  TOer 
V.  T^er,  8S  Ind.  494;  Smith  v.  Bmith,   1   Tel. 
621,  46  Am.  Dec.    121;   Tata   v.   Uoutton,  8 
Tei.  488;  Lee  v.  Smith.  18  Tei.  145. 
On  petition  for  rehearing,* 

The  fact  that  tbe  plainiiff  and  defendant 
had  lived  together  as  busbaod  and  wife  for 
tweoty-two  years,  until  this  rumor  as  to  Mi- 
lam's being  alive  was  heard,  supposing  in  good 
faith  that  they  were  husband  and  wife,  as  both 
parlies  coocede,  would  K''<<atly  weaken  tlie 
force  of  snch  rumor  as  evidence,  as  well  aatbe 
force  of  Buch  declaratioos  as  admissions 

Lt  Bryn  v.  Lt  Bmn,  55  Md.  496;  JiAnton  v. 
Johnmm,  114  111  615.  65  Am.  Rep.  888:  Q«r- 
laeh  V.  hirner.  89  Cal,  446- 

Snch  declarations  are  at  moat  only  adminlona 
of  defendant  ioconelsient  with  ber  present  po- 
sition, and  could  only  be  used  by  plaintUt  by 
way  of  Impeachment  of  defendant's  testimony 
In  case  sbesbould  take  the  stand  herself  on  tbe 
trial  and  testify  differently,  or  ponibly  in  re- 
buttal of  such  teatimonv. 

J/«eA<int  r,  XeEag,  9t  Oal.  154;  Johtum  v. 
iWen,  65  Cal,  179. 

The  mere  declaraliooa  or  admisalans  of  one 
of  tbe  parties  to  the  marriage  are  not  sufficient 
'o  annul  or  dissolve  it, 

Ls  Srtitt  V.  Le  Brvn,  lupra;  Qainm  v.  iUf, 
B  n.  B.  13  How.  472,  18  L.  ed.  1071;  Barman 
'.  HfLeiand,  16  La.  28;  MontgoTnery  v.  Mont- 
gomtry,  8  Barb.  Ch.  182;  Claj/ton  v.  WardeU. 
5  Barb.  214;  Jottetv.  Jonet.  48  Md.  891,  80 
Am.  Rep.  466;  Oope  v.  Oope,  0  Car.  &  P.  604; 
Ml/an  V.  Myatt,  44  BL  478;  Biehardton  v. 
BiAiirdton,  GO  Am,  Dec  544,  note;  Cal.  Civ. 
Code,  S180;  8  Bbbop,  Mar.  &  Div.  §294. 

Whfle  decrees  of  divorce   are  In  general 

rms  called  judgments  in  rem,  yet,  by  aU  ao- 
thoritfes  who  have  closely  conaidered  the  ques- 
tion Ibey  are  declared  to  be  only  quisl  in  rm, 
like  attachment  and  other  similar  suits. 

Brown,  Jut.  g  69a,  p.  168,  noie  1,  Sg  70,  76; 
Woodruff  V.  Jaytor,  20  Vt  78;  Lord  v.  Chad- 
boume.  43  Me.  443,  66  Am.  Dec.  290;  Waples, 
Proceedings  In  Rem,  ^  698;  Burien  v.  Gannon, 
8  Gray.  887;  UiU  v.  Bead,  5  R.  I.  848,  78  Am. 
Dec.  78;  Oouraad  v.  Oovrand.  8  Redf.  2^ 

As  sgainst  strangers  to  tbe  suit,  a  decree  of 
divorce  is  not  evidence  of  the  marriage  of  tbe 
parties  to  It. 

Freem.  Judgm,  %  164,  p.  381;  flax  v.  Fox,  25 
Cal.  688. 

The  presumption  in  favor  of  the  validity  of 
an  sctnal  ceremonial  marriage  la  "one  of  tbe 
strongest  known  to  law." 

Behmiueur  v.  Baatrie.  147  I1L  210. 

The  presomptlon  ot  tbe  validity  of  tbe  mar- 
riage Is  so  much  stronger  tban  tbat  of  tbe  con- 


ately  overcame  tbe  preaumptioa  of  life,  and 
gave  rise  to  tbe  presumption  of  Hilam'sdeatk 
prior  thereto. 

The  occurrence  of  the  second  mairlage  alao 
brings  into  existence  the  presumpiion  that  the 
parties  to  it  are  lanoceat  of  tbe  crime  of 
bigamy  orof  adulten'.whfchiaamiich  atronger 
presumption  than  that  of  continued  life,  even 

■This  case  waa  dediled  In  department  on  Avtnmt 

■.ins.    Petition  tor  retaarinawu  theo  flied.  after 

'  '  b  the  optnioB  miblMhetl  herewlUi  was  banded 
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tbouKb  the  other  party  has  been  abeeat  or  un  - 
heard  of  mucb  lens  tiiBD  the  siatulor;  period 
at  aeven  j^ears.  The  eOect  Is  that  there  is  at 
once  iDduced  the  presDioptioii  Ot  the  prior 
death  of  Mileni. 

Jehnton  t.  Johnton,  114  ID.  All.  BO  Am.  Rrp. 
8S3;  Myatt  T.  Hyatt,  44  III.  478;  E^ull  t. 
RaaU,  27  MIm.  411;  Tate*  v.  Enulon,  3  Tei. 
438:  Loekhart  t.  Whiu,  18  Tex.  108;  King  v. 
TwyTting,  3  Baro.  &  Aid.  386;  Kelly  t.  iJj-no, 
12  Allen.  101,  00  Am.  Dec.  13S;  apearg  v. 
Burton,  31  HUs.  547;  Qreemborovgh  t.  Under- 
hill.  12  yt.  601:  i?i>on  v.  PeopU,  18  Mich.  84; 
Jacjt*0n,  Van  ButkiTic,  v.  Clau,  18  Johns.  846: 
C/iapman  y.  Cooper,  5  Rich.  L.  4SS;  OiniH^ 
T.  (?«!»¥«,  6  Rich.  Eq.  103;  I  Bishop,  Har. 
DiT.  &  Sep.  ed.  1891,  ^g  048-965. 

The  fact  of  the  marriigc  bettreeo  plainttfF 
and  defendaot  in  1863  gave  rise  to  a  fourth 
preaumptlon  ot  ioct  vrhlch  Btronglf  Bupports 
the  validit  J  of  the  present  marriage,  to  wit,  tbe 
preaumptino  that  Milam  had  previoual;  ob- 
tained a  divorce. 

Carroll  v.  CarroB.  30  Tex.  781;  SuU  y. 
BarcU,  mipra;  Coal  Hun  Goal  Co.  y.JonttilH.) 
8  N.  E.  866;  Bovlden  •/.  Melntire,  110  lad.  S74, 
SchTnitiieuT  y.  Beatrie,  tnivra;  BtatuAard  y. 
l^mbert,  48  Iowa,  22y,  22  Am.  Rep,  345. 

The  occurrence  of  a  secnuil  marriage  ha*  in 
every  case  been  held  to  have  the  effect  of  prpss- 
io);  forward  the  date  of  presumptive  death, 
locating  it  prior  to  aucb  second  luarriage. 

Dame  V-  Brigg*.  87  U.  H.  637. «  L.  ^.  1066; 
14  Am.  &  Edk.  Enc.  Iaw,  pp.  031,  riS2. 

Cohabitation  after  the  impediment  ceased  to 
«iist  makes  valid  the  aecooa  marriage. 

Cartwnolit  v.  MeGown,  181  III.  888;  WhiU  v. 
While,  83  Cal.  427.  7  L.  R. A.  709;  Vnittd  Statei 
y.  Hayt,  30  Fed  Rep.  710;  Jaekton.  Van  But- 
Urk,  y.  Claw,  and  Carroll  v.  OarroU,  lupra. 

The  rule  as  to  condonatioD  applies  to  uullil; 
as  well  as  divorce  suila. 

1  Bisbop,  Har.  Dlv.  &  Sep.  gS  MS,  705. 17S7; 
2  Bishop.  -Mar.  Div.  &  Sep.  m  382,  808;  Shel- 
ford.Mar.  &  Div.  183,  8M;  1  Fraser.  Dom. 
Rel.  700;  Blewart,  Mar.  &  Div,  g  lOH;  fflka 
y.  CDea,  31  Huo.  4*1;  Miller  yynilter,  88 
Cat.  SSS;  CaL  Code,  cbap.  3.  tide  1,  pt.  8,  div. 
1,  Ditoree. 

T«mpl«,  3^  delivered  th«  opinion  of  the 

The  action  was  broufilit  lo  aoniil  a  marriage 
between  tbepsrtle*,  eotered  into  on  the  8d  day 
of  July,  1863.  upon  the  ground  that  defendant 
bad  another  husband,  to  wit,  Joseph  Milam. 
It  is  now  conceded  that  defendant  was  married 
to  Josepb  Milam  in  February,  18fi8,  when  de- 
teadant  was  but  fifteen  years  of  age.  that  she 
lived  with  Milam  ai  hia  wife  for  ten  dayi, 
when  abe  was  taken  away  by  her  perenis,  and 
went  to  Salt  I^ke.  It  does  cot  appear  bow 
long  she  was  absent  from  San  Bernardino,  but 
it  could  not  have  been  a  very  long  time,  forahe 
testified  that  ahe  lived  at  San  BernardlDO,  after 
her  marriage  to  Milam,  about  four  and  a  half 
yean,  when  abe  married  plaintiff.  Only  about 
that  period  elapeed  between  ber  fltat  and  see- 
ond  marriages.  She  teatlfled  that  Hflam  left 
a  few  days  after  her  marriage  to  blm,  and  abe 
had  heard  nothing  ot  him  alnce.  Plaintiff  and 
defendant  lived  together  aa  huabaud  and  wife 
at  Loa  Angdei  ror  about  twentytwo  jeara, 
SIL  K  A. 


when,  as  defendant  testified,  abe  was  told  by 
ber  nephew,  who  lived  in  AriEona,  that  he  bad 
met  a  brother  of  Joseph  Milam,  wbo  said  Jo- 
seph Milam  was  living  at  Walia  Walla.  Thia 
Is  all  she  has  ever  beard  In  regard  to  Milam 
since  he  left  San  Bernardino.  She  then  com- 
menced an  action  against  Josrpli  Milam  to  se- 
cure a  divorce  In  her  verified  complaint, 
filed  December  31,  18SS,  ahe  describes  herself 
as  Jane  EllzHbcth  Milam,  and  states  that  plain- 
tiff and  defendant  were  married  in  February, 
1S58,  and  ever  since  have  been,  and  now  are, 
hnsbsnd  and  wife,  and  that  defendant  resides 
ont  of  tbe  state  of  California.  On  the  same 
da;  ahe  made  and  presented  to  tbe  court  her 
slfldavit  to  procure  tbe  publication  of  sum- 
mons. In  which  she  slaled  that  defendant  re- 
sides out  of  tbe  stHtc.  Ihsl  hia  last  resideoce 
within  the  aiaie  was  in  Pajaro,  in  Sania  Cruz 
county;  that  throuj^h  knowledge  derived  from 
bis  brother  she  believes  he  resides  at  Walla 
Walla.  In  Washington  territory.  Such  pro- 
ceedings were  had  in  the  action  that  on  the 
2Slh  day  of  March.  1604.  a  decree  was  entered 
diSNotviDgthemarriage between  Joseph  Milam 
and  the  defendant,  plaintiff  tn  that  action. 
Certain  findings  were  also  filed,  and  purport  to 
conaiilule  part  of  the  judgment  roll,  bat,  as 
there  were  no  fssuea  to  try,  aod-judgment  waa 
entered  on  default,  express  flndlnge  were  un- 
authorized, and  add  nothing  to  the  necessary 
adjudication.  Subeequenllj  defendant  com- 
menced an  action  against  the  {riaintiff  to  have 
her  marriage  with  him  declared  void  on  the 
same  ground  on  which  plaintiff  now  seeks  re- 
lief, to  wit,  that  at  the  time  of  her  marriage 
with  him  her  first  husband.  Joseph  Milam, 
was  living,  and  she  bad  not  been  divorced 
from  him.  Tbe  complaint  in  that  auf  t  was  also 
verified.  Tbe  action  waa  finally  dismissed  by 
her  before  it  came  to  Judgment.  Two  of 
plaintiff's  brothers  testified  that  at  the  time  the 
parties  to  this  action  were  married  they  beard 
travelers  say  tbe  man  defendant  married  was 
Btill  living  there  i8an  Bernardino).  It  is,  how- 
ever, pretty  certain  that  he  was  not  tltea  liv- 
ing at  San  Bernardino.  Tbla  ia  all  tbe  evi- 
dence contained  In  the  record  upon  tbis  subject. 
It  fa  contended,  first,  that  tne  Judgment  in 
the  divorce  ault  Is  conclualve  upon  defendant 
that  she  was  divorced  from  Milam;  that 
la,  that  HUani  waa  then  alive,  and  that 
until  tbe  decree  waa  entered  she  wsa  bis 
wife.  But  this  adiudicatlon  as  such  did 
not  bind  Milam.  He  was  not  served  with 
summona,  and  was  without  the  state,  and  tbe 
action  was  therefore  strictly  in  rem.  "No 
sovereignty."  says  Story,  Coofl.  L.  §689.  "can 
extend  Its  process  beyond  its  own  territorial 
limits  to  subject  either  persons  or  property  to 
Ita  judicial  detislons.  The  TM  before  tbe  court 
was  ibe  status  of  the  plaintiff  in  the  divorce 
suit.  No  service  of  summons  being  bad.  it 
was  not  an  action  inter partei,  bat  a  proceeding 
affecting  only  the  status  of  the  wife.  "Itdid 
not  establisb,  but  recognized  and  presupposed, 
tbe  relation  othnshand  and  wife  as  previoualy 
exUtfug."  Burlen  v.  Shannon,  9  Grav,  887.  It 
was  conclusive  against  all  the  worlo  that  Ibe 

Slalnttff  In  that  suit  waa  no  longer  the  wife  of 
oaeph  Milam,  and  It  waa  an  adJudlcaltoD  ot 
nothing  else.  No  one  would  claim  that  Milan 
would  M  estopped  by  tbe  decree  to  deny  that 
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b«  bad  ever  been  Dwrried  to  defeodtuit,  or,  had 
be  remarried  aod  had  children,  that  the  decree 
vonld  be  evldeoce  of  Ihelr  bastardy.  MiUm 
may  have  been  prerlously  dWorced,  and  in 
■Dt^  case  there  would  be  two  valtd  decreet, 
wblch,  on  lis  theory  that  they  conatitDled  an 
adjudication  of  mamase  at  the  time  of  ibe  di- 
Torce,  conclusive  agalott  the  world,  would 
contradict  each  other,  end  yet  both  be  binding 
on  all  the  world.  See,  on  Ibis  point,  9iU  t. 
Bead,  SRI  848,  78  Am.  Dec.  IS;  Qouraud  v. 
Oovraitd,  3  Bedf.  262;  Freem.  Judgm.  I^i- 
But  since  the  court  had  Jurisdiction  to  declare 
the  stalus  of  Mrs.  Hllam  as  affected  by  an  aa- 
■nmed  marriage  with  Joseph  Hllam,  and  did 
adjodse  that  she  vaa  DO  longer  the  wife  of  Jo- 
seph Milam,  it  would  follow  that  he  conid  no 
longer  be  her  husband.  He  was  thus  affected 
by  Ihe  judgment  as  he  would  have  been  by  the 
death  of  biB  wife,  and  this  resulted  simply 
from  tbe  fact  that  the  status  of  bis  wife  was 
changed.  Bo  far,  and  no  further,  the  Judg- 
ment iKiund  him  and  all  the  world.  That  m- 
Inft  so.  It  most  follow  that  as  an  adjudication 
II  bound  her  do  farther.    Had  she  borne  cbll- 


that  Bbe  was  the  wife  of  Milam  when  she 
ried  Hunter.   . 

It  Ib  further  contended  that  her  affidavitsare 
coDcluBlve  evidence  against  her.  Three  times 
ahe  Slated  under  oath  that  she  was  llie  wife  of 
HiUm  when  ahe  waa  raarrled  to  Hunter.  This 
b  very  strong  testimony  against  her,  but  is 
only  strong  evidence.  It  la  not  an  estoppel. 
She  went  upon  the  stand  aa  a  witness  for  her- 
•eir,  and  explained  that  abe  made  Ihoee  affi- 
davlle  upon  the  strength  of  a  rumor  she 
heard.  This  was  all  she  had  heard.  The 
court  found  In  her  favor,  and  must  have 
believed  her  Eitatement.  The  statements  made 
by  plaintUI'a  brother  do  not  show  that  Milam 
bad  been  heard  from,  and  If  defendant's  tee- 
tlmony  was  true,  euch  statements  must  have 
been  unfounded  The  court  could  well  And 
that  Uiere  was  no  authentic  Information  to  the 
effect  that  Uiiam  was  alive. 

But  it  la  said  tbe  marriage  of  tbe  parties  to 
tbia  tuit  look  place  only  about  four  and  a  half 

Gtra  after  the  marriage  to  Milam,  and  1l  will 
presDmed  that  Hllam  was  alive.  In  tbe  ab- 
sence of  proof  lo  Ibe  contrary.  There  was  no 
proof  tendloK  to  show  that  Milam  was  dead, 
or  that  hta  chance  for  life  was  below  tbe  aver- 
age; therefore  it  is  contended  tbe  court  should 
have  found  that  he  was  alive.  This  preaump- 
tlon  of  the  contlouatloo  of  life  is,  however, 
overcome  by  another.     IL  ii  presumed  that  a 

Sraon  Is  loDocent  of  crime  or  wrong.  Code 
T.  Proa  g  1968.  There  ia  also  a  presump- 
tion, and  a  very  strong  one.  in  favor  of  the 
legality  of  a  marriage  regulnily  solemnized. 
Baiber  than  hold  a  second  meiriage  invalid, 
and  thai  The  parlies  have  commltteo  acrime  or 
been  guillj  of  Immorality,  the  courts  have 
often  Indulged  In  tbe  presumption  of  death  in 
lets  than  seven  years:  or,  where  the  absent 
party  was  shown  to  be  alive,  have  allowed  a 
presumption  that  the  absent  party  has  pro- 
cured a  divorce.  A,  more  correct  etaleraeot 
perhaps  would  be  that  the  burden  Is  cast  upon 
tbe  party  asserting  guilt  or  Immorality  to  prove 
tbe  negative, — that  the  Srat  marriage  had  not 
tl  L.  R.  A. 


COCBT. 


Fbd., 


ended  before  the  second  marriage.  A  few 
caaea  will  beat  illustrate  tbe  rule.  Sing  v. 
Twyning,  2  Bam.  &  Aid.  886,  was  a  question 
as  lo  a  aetllement,  which  depended  upon  tbe 
validity  of  a  aecond  marriage  of  Mary  Buroa. 
She  was  a  pauper,  and  manied  about  tweln 
months  after  her  husband  bad  enlisted  aa  ft 
soldier  In  foreign  service.  The  second  mar- 
riage WBi  held  good.  Tbe  court  said:  "Tbe 
law  presumes  the  continuation  of  life,  but  it 
also  preaomeaagalnat  tbe  commission  of  Crimea, 
and  that  even  in  civil  cases,  until  the  contrary 
is  proved."  This  was  tbe  question  in  Bex  v, 
Bariome,  a  Ad  &  El.  UO.  It  was  said  thai 
there  was  no  abaolute  presumption,  but  that  it 
was  a  qoestion  for  the  jury  to  determine  under 
the  circumstances  of  the  case,  and  a  verdict 
oonvlcling  s  defendant  of  bigamy  was  upheld 
on  proof  that  Ihe  husband  was  alive  twenty- 
five  days  before  Ihe  second  marriage.  See  also 
Beg.  V  iMmleji.  L.  R,  1 0.  C.  188.  Murr^s  v, 
Murray,  6  Or.  17,  involved  tbe  legitimacy  of 
the  children  of  a  second  marringe.  It  was 
held  that  the  presumption  of  innocence  should 
be  preferred,  but  the  presumpiioo  was  not  ab- 
solute, and  the  question  would  depend  upon 
the  special  circumstances  of  tbe  case.  In 
Loekhan  v.  WMU,  18  Tex.  103,  Mrs  Wae 
goner  had  been  separated  from  her  husband 
about  five  years.  One  wltnera  had  beard  of 
falm  since  the  separation.  The  court  said; 
"Tbere  is  no  evidence  that  Waggoner  had  been 
heard  of  within  twelve  months  (though  that 
exact  time  is  not  necessary  to  raise  a  favorable 
presumptioD)  prior  to  the  marriage  with  Atia- 
brooks,  and  under  the  mle  established  in  (be 
above  case  the  continuance  of  tbe  life  of  Wag- 
goner  will  not  be  presumed.  The  second  mar 
rlage  was  consequently  lawful  and  valid."  H 
was  also  said  that  tbe  presumption  of  the  con 
tloDance  of  life  was  weaker,  and  must  yield  to 
the  preaumptlon  of  innocence.  Sh^irp  v.  Jolu^ 
SOT),  22  Ark.  79,  was  a  case  involving  a  qoea- 
t1on  of  heirship  depending  upon  legitimacy. 
This  depended  upon  the  validity  of  a  marriage. 
The  court  refused  an  iDStruclfoD  to  tbe  effect 
that  [be  former  wife.  If  alive  within  five  yean 
bcfoie  the  lait  mnirlsge.  was  presumed  toba 
still  alive.  The  ruling  was  affirmed,  and  th« 
court  quoted  from  Mathews  on  Preaumptin 
Evidence:  "A  charge  of  an  act  of  Immoral- 
ity, or  of  disobedience  of  a  poaitive  law.  will 
not  be  received  unless  supported  by  direct 
evidence.  Circumslaoces  showing  probability 
merely  are  not  enough;  the  fact  averred  must 
be  coDciuslvely  proved."  Klein  T.  Landman, 
29  Mo.  aG9.  was  an  action  of  slander,  and  a 
similsr  mling  was  made.  Svenn  -v.  Bui  ton, 
81  Miss.  M7,  Involved  tbe  qiiesllon  of  legiti 
macy,  and  it  was  held  that  the  presumption  of 
continuance  of  life  would  not  esiablisb  a  crime. 
even  In  a  civH  case.  To  the  same  effect  Is 
Ortentbortniik  v,  UnderhiU,  13  Vt.  604.  TLe 
question  In  that  caae  was  as  to  settlement 
SehmifeurY.  Baitrie,  147  III  810,  was  a  case 
involving  the  qnention  of  legitimacy.  It  wu 
proved  tbat  an  absent  bufband  was  allveattbe 
lime  of  Ihe  marriage,  and  the  court  held  that 
In  fuvor  of  this  second  marrlaee  It  would  pre- 
sume thnt  the  absent  party  had  obtained  a  dt 
vorce,  and  that  the  burden  of  provlngthatracb 
divorce  bad  not  been  obtained  was  on  the  partv 
alleging  the  Invalidity  of  tha  secoad.    Itu 
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mU  tlut  •  Gontran  doclrine  b  otabHilied  to  ; 
nejib  T.  .Stoto.  71  CaL  9681  Tbfa  pndw 
point  wu  not  tben  dbcoMed,  altlioiich  it  wu 
raised.  Tbe  court  conteDled  Itaelf  with  uwrt- 
Ing  tbe  general  pro|NMitlOD,  wbtcb  no  oiw  dls- 
puiea,  that  tbe  iveanfnptfctD  of  Ute  coDtlnoe* 
tor  MTeDTeti*.  Th«  fact  that  tbere  vera  coa- 
dictlDg  preaamptionaniiut  haTe««ciped  the  at- 
tention of  tbe  court,  otherwise  tbe  c«m  U  Id 
conflict  wttball  tbe  caies  upon  ttaeaubjectaod 
»iib  all  Um  lext  book*.  We  cannot  hold  that 
ihlB  long  line  of  dedriODiL  In  whkb  there  la  no 
break,  u*  been  OTemilea  in  a  case  in  whlcb 
the  point  WH  not  dlKOated. 

Tbe  court  found  for  (he  defendant  Dpon  all. 
poinU,  notwithilanding  tbe  fact  that  owing  to 
her  former  (isiementa  under  oatb  her  teslimon; 
was  JuatW  aabjeci  to  grave  suspicion.  II  her 
expUnMMa  ol  the  fotmei  affldaTllB  was  tme. 


tbe  allowaiice  of  alimony.  A.  new  trial  ta  ft 
re^saminatlon  of  an  iasne  of  fact  In  the  same 
court  after  a  trial.  The  allowance  of  alimoDV 
is  an  Incident  to  an  action  for  a  dlrorce,  ana, 
allboufrb  the  determination  as  U>  Its  allowance 
ma;  inrolre  a  controrers;  as  to  facts,  aucb  de- 
termination Is  not  the  trial  of  an  Isaiie  In  the 
csae.     It  mav  be  before  or  after  trial. 

Tie  appeal  from  the  judgment  it  diemiued, 
and  lAt  order  dtnj/ing  a  new  trial  it  nfflrmtd. 


We 


KeTrnxiMad,  J. ;  Van  Fl*ttt. 
:»rrlaeB.  J.  i  Oftrantt«(  J, ;  Han- 
't J. 
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Robert  H.   HoCDTCHEOH   *f  at.,  Apptt.. 

MERZ  CAPSULE  COMPANY. 

(a  Fad.  hep.  fETJ 


In  a  new  n>rporatton,  wKbout : 
up  tbe  affaln  of  tbe  former.  Nit  wiibtbe  object 
orcootinulnB  ttaoorporate  life  and  aotiTitr.  to 
be  eierolaed  Ibmush  tbe  other  oorporatkiD,— Is 
tiUni  vira  and  toKL 

9.  Tha  ormawit  of  ■toekhoMora  cannot 
leptllaa  or  vlialtse  a  tdM  illesal  contmot  bj 
which  a  corporation  attempli  to  trsoiferall  lis 
property  to  another  companr  In  oonildenUon  of 
ifaares  In  the  IMtsr. 

8.  AlBrmtMw*  roUof  In  oqnltr  ac*^**** 
an  lUacal  eontraet  by  ■  oorporadon  to 
tranarer  its  enttte  plant  and  biuInMi  to  aooUier 
DoniiiaDr,  and  a  oooTeTanoe  In  pursoanoe  ihers- 
at,  mar  he  plveo  to  tbe  extent  of  an  taluDcikin 
airaiiiat  Interterenoe  with  the  titta  or  . 
of  ibe  orlirlDal  oorpontloQ.  where,  berore 
uallr  surrenderinit  the  powaalon  o(  lis  propntr 
all  (be  oonilderatlon.  It  repudiated 
bime  ind  tendered  back  all  that  it 
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Kuiem  District  of  Michigan  In  faror  of 

eiinani  in  a  proceeding  brought  to  enjoin  de- 
ndsnts  from    IntrirerlDg    with    property  tn 
poMnaion  of  complainants.     Afflrmed. 

Before  Taft  and^Lnrton,  Circuit  Judgv,  and 
Hammond,  Dltlrict  Judge. 


noTB.-Pnr  slDillar  caae,  bob  Brme  v,  Bohnjter 
Bleoulo  Utg.  00.  (Ooon.) »  L.  B.  A.  Ki. 
81  L.  R  A,. 


hard,  empCj,  gelatine  capsules,  entered  Into  as 
agreemeot,  dat«d  November  29,  1808,  for  tbe 
combination  and  consolldatloD  of  tbeir  aeyeral 
properties  and  business  Inleresls.  The  plan  bj 
which  this  WM  to  he  accompliabed  la  fully  set 


of  November,  1898,  between  tbe  National  Cap- 
sule Company,  a  corporallon  organized  under 
the  law*  o(  the  itate  of  New  Jersey,  and  doing 
bnsineet  M  Indianapolis,  ludlana;  the  Men 
Capsule  Company,  a  corporation  organized 
nuder  tbe  laws  oi  the  state  of  Michigan,  and 
doing  busincBi  at  Detroit,  Hlcblgan;  J.  E. 
Warren  and  James  Wilkle,  copartners  doing 
buiineas  at  Detroit,  Michigan,  as  the  Warren 
Capsule  Company;  and  John  A.  Gro^n  and 
W.  H.  Warren,  copartneis  doin^  busmeas  at 
Detroit,  MIcbInn,  aa  the  Michigan  Capsule 
Company,— Wit nesaeth:    (1)  That  said  parllea 


suJea.  The  main  office  and  pcriot  of  dilpment 
of  tbe  pMxlB  manufaGtar«d  by  aald  couMoy  to 
be  at  Detroit,  Miclilgtro.  The  capllal  atock 
to  be  170.000,  ellolted  among  the  parties  hereto 
as  follows  :  I^D.OOO  each  to  be  allolted  to  (be 
NalloDal  Capsule  Company,  (he  Merz  Capsule 
Company,  and  jointly  to  the  parllea  doing 
busineis  as  the  Warren  Capsule  Company,  and 
|1O,00O  to  be  allolted  jointly  to  the  psitiea 
doing  business  as  tbe  Michijnn  Capsule  Com- 
pany. Three  quarters  of  Ibe  stock  allotted  to 
each  of  the  aald  psrllea  shall  be  laaued  at  Ibe 
lime  of  tbe  organization  of  the  compen]'.  The 
remainlDg  one  qaaiter  of  each  allotment  shall 
be  held  aa  treasury  stock  of  tbe  new  company 
until  the  several  parties  ihall  demonstrate  that 
the  present  capacliy  of  their  respective  plants 
la  as  follows:  The  National  Capanle  Company, 
at  least  twenty  gross  of  completed  cnpauiee 
per  day;  tbe  Warren  Capsula  Company,  . 
lesat  twenty  groaa  of  completed  capsules  p 
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termlned  by  tbe  RTerage  amount  produced 
daring  a  lest  ot  five  cooaecutivo  days  of  ten 
houn  encb,  to  be  bad  in  ibe  presence  of  reprc- 
Bentatlves  of  each  party,  and  under  ordiDary 
coadilioDS  of  manufacture.  Sucb  teat  to  be 
bad  witbin  three  montba  from  tbe  date  of  tbe 
[i:ii(l  organization  of  said  eorporatiou,  unless 
fluid  test  Bball  be  prevented  b;  reason  of  Injury 
or  deslruction  of  the  plant  by  the  elemenis.  or 
for  other  good  and  valid  reasona,  in  whicb 
case  a  reasonable  time  in  addiliou  sball  be  al- 
lowed to  restore  tbe  plant  to  a  proper  working 
condition.  In  case  any  of  Ibe  parties  above 
named  shall  fall  to  demonstrate  [hat  Ibe  ca 
paciiy  of  tbeir  plaut  is  as  above  stated,  the  25 
per  cent  of  stock  retaiued  by  said  corporation 
shall  be  forfeited  by  said  ^arty,  and  remain 
(be  property  of  Ibe  corporation.  (31  Tbe  par- 
ties hereby  agree  to  sell  and  convey  to  said  cor- 
poration, upon  its  organization,  free  and  dear 
from  all  encumbrances,  their  respective  plants 
operated  bjthem  in  tbe  manufacture  of  bard, 
empty,  gelatine  capsules,  Including  all  real  es- 
tate owned  and  used  by  them  for  such  pur- 
pose, together  with  all  machinerr  and  appli- 
ances of  every  Iclod  pertaining  tttereto,  slock 
in  trade,  goodwill,  all  patenahto  devices, 
labels,  trademarks,  trade  secrets  (except  proc- 
emes  for  treatlug  gelatine),  now  owned  by  said 
parties,  and  used  in  conuection  with  the  bus! 
ness  of  manufacturing  hard,  empty  gelatine 
capsules,  and  in  payment  therefor  (except  for 
manufactured  stock  or  boxes  or  raw  materials) 
to  receive  from  said  corporation  mortgage 
bonds  to  the  amount  of  tbe  appraised  value  of 
the  property  thus  conveyed  to  said  corporation. 
Said  bonds  to  bear  interest  at  8  per  cent  per 
annum,  payable  five  yeara  from  the  date  of 
issue,  and  only  sufiScient  amount  of  bonds  to  be 
issued  to  cover  the  value  of  the  property  con 
veyed  to  said  corporation  by  all  of  tbe  parties 
hereto.  Bald  bonds  to  be  secured  by  mortgage 
covering  all  of  tbe  property  of  every  kind  be- 
longing to  said  corporation.  Tbe  value  of  the 
propertv  conveyed  to  said  corporation  by  the 
respectfve  parties  shall  be  determined  in  the 
following  manner:  If  all  of  the  parties  hereto 
are  unable  to  aerw  upon  tbe  value  of  the  prop- 
erty conveyed  by  each,  the  value  of  the  real 
estate  now  owned  by  each  party  in  Detroit 
shall  be  appraised  by  three  dlaEutereated  com- 
petent persona,  one  to  be  chosen  by  the  National 
Capsule  Company,  and  one  by  tbe  other  three 
pa  [ties,  and  the  two  so  chosen  to  select 
a  third.  The  decision  of  said  appraisers,  or 
the  majority  of  them.  U>  be  final.  The  value 
of  tbe  real  estate  now  owned  by  tbe  National 
Capsule  Company  In  Indianapolis  to  be  ap- 
praised by  three  appraisers  (o  be  chosen  in  a 
similar  manner,  whose  decision  or  that  of  a 


box-making  machinery,  to  be  appraised  bj 
three  disioteresled  and  competent  appraisers  at 
the  price  at  which  it  ran  be  duplif  nted  in  open 
market:  and.  in  estimating  tbe  value  thereoF, 
only  siM;b  macbinery  and  appliances  shall  he 
considered  as  are  practical  in  the  manufacture 
of  empty  caniulee,  and  now  used  by  tbe  par- 
lies hereto  in  the  conduct  of  their  business. 
Tbe  appraisers  to  be  chosen  as  follows:  The 
National  Captule  Company  to  lelect  an  ap- 
praiser in  IndUntpoUs,  tbe  other  parttea  to 
SI  L.KA. 


select  an  appraiser  from  I>etroit,  and  the  twa 
so  chosen  lo  select  a  competent  expert  machin- 
ist from  a  city  outside  of  the  two  cities  above 
named;  the  decision  of  sucb  appraisers,  or  that 
ot  a  msjority  of  them  to  be  final.  (8)  Tba 
parties  hereto  agree  that  each  shall  receive,  in 
payment  for  tbe  manufactured  stock,  boxes, 
and  raw  materia!  conveyed  to  said  corporation, 
notes  of  said  corporation  payable  six  months 
from  tbe  date  of  delivery  of  the  property,  and 
all  marketable  manufactured  and  iinmanufac- 
tured  Block  of  completed  emply  capsules  to  be 
paid  for  at  thirty  cents  per  thousand;  partially 
manufactured  eoods,  and  all  other  material  as 
can  be  readily  utilized  at  appraised  value,  and 
raw  material,  lo  be  appraUed  at  market  Talue, 
(4)  All  expenses  of  appraisal  end  organization 
of  tbe  new  company  shall  be  borne  by  tbe  new 
company.  |6)  Each  of  tbe  parties  hereto 
agree,  from  the  dale  hereof ,  not  to  make,  sign, 
nr  accept  any  contract  whalsoever  for  the  fa- 
ture  sale  or  delivery  of  any  bard,  empty  cap- 
sules, or  any  other contractwbaisoever,  except 
ordinary  contracts  for  immediate  sale  and  de- 
livery, Al]  old  existing  contrecis  with  drug 
jobbers  are  to  be  completed  by  tbe  new  com- 
pany, provided  such  are  not  for  over  fifty 
gross  of  capsules.  (6)  it  is  also  agreed  that 
none  of  the  parties  hereto  shall  hereafter  en- 
gage in  the  manufacture  or  sale  of  emptj  gela- 
tine capsules  in  any  manner  whatsoever.  In 
witness  whereof  the  parties  hereto  have  act 
their  hands  and  seals,  and  have  afBxed  tbe 
seals  of  tbe  various  corporations,  by  tbe  bands 
of  Ibeir  respective  officers  thereunln  duly  an- 
thorized,  tbe  day  and  year  alK>ve  writien.  AJI 
patents,  procured  or  pending,  owned  by 
parties  hereto,  shall  be  aasifttied  to  the  new 
company,  with  the  sole  provision  (bat  there 
shall  be  a  reversion  to  the  present  owner  thereof 
in  case  of  dissolution  or  failure,  or  sale  of  a>- 
sels  under  the  mortgage,  or  retirement  froro 
active  business  of  Che  new  corporation.  Tbe 
word  'dissolution'  shall,  however,  not  be  con- 
strued to  apply  to  a  nominal  or  form^  rear- 
ganizalfon  or  merger  of  the  new  company 
with  any  other  corporation,  person,  or  per- 
sona." 


.rganized  a  new  corporation  under  tbegeneral 
law  of  New  Jersey,  called  the  United  States 
Capsule  Company.  Tbe  capital  slock  of  thia 
new  company  was  aubscribed  and  allotted  aa 
follows:  $20,000  par  value  to  each  of  the  two 
contributing  corporations;  (20.000  to  one  of 
tbe  psTtnerships,  and  $10,000  to  tbe  other;  sin- 
gle shares  being  allotted  to  encb  members  of 
the  contracting  corporations  as  were  CMential 
lo  qualify  them  for  becoming  directors.  Sec- 
ond! The  proper^  owned  and  operated  bv 
each  of  the  parties  In  making  and  selling  hard, 
empty  gelatine  capsules  was  valued  t>y  ap- 
praisers as  provided  in  the  agreement,  and 
conveyances  and  bills  of  sale  executed  to  the 
Uniled  States  Capsule  Company.  Tbe  instru- 
ment of  sale  executed  by  the  appellee,  tbe 
Mer^  Capsule  Oomnany,  bears  date  December 
21.  1893.  and  recites  a  consideration  of  $15,000. 
"and  other  eood  and  valuable  considerations." 
In  point  of  fact,  this  part  of  the  transaction  is 
vet  incomplete.  No  mortgage  baa  been  made 
by  the  United  SUtai  Capnile  Companr,  and 
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DO  txHidi  Inve  been  executed  for  the  appralwd 
Tklne  of  this  property,  u  coDlemptited  b;  the 
Ufeement.  Ibongh  the  United  StatM  Cftcmle 
(^rapenr  did  gfre  to  ibe  Hen  Capenle  Cotu- 
puif  Acertlficale  reciUng  that  the  latter  com- 
paoj  waa  to  Rceive  bunds  to  the  amoiiot  of 
the  appraiied  value  of  lis  propertr  when  the 
moTUage  should  be  made  and  the  bonds  eze- 

On  the  same  day  that  tbe  abote-oeniloned 
deed  waa  made  and  deUvered,  the  Herz  Cap- 
sule Compan;  accepted  a  lease  upon  Its  prem- 
isM,  macbioery,  plant,  etc,,  in  conildeialloD 
of  a  DomiUHl  rent,  the  lease  to  lermiDate  Jan- 
nai7  16,  IBM,  and  thereafter  coalinued  Id 
the  use  and  occupation  of  Ite  property,  operat- 
ing the  plaat  for  Ibe  purpose  of  worklnic  up 
stock  on  liand  not  included  In  the  sale.  While 
ihos  remaining  in  the  actual  possesrioo  of  its 
premises  and  mannfacturing  plant,  tbe  Herz 
Capsule  CompsDy  delermiued  to  withdraw 
from  its  engogementg  and  contracts  with  the 
cftber  parties  to  tbe  agreement;  being  advised, 
•1  the  origioal  bill  alleges,  that  tbe  coniMct 
Iben  entered  upon,  and  the  convejance  In  tar- 
Iberance  thereof,  were  unlawful,  and  In  excess 
<it  its  corporate  powers.  Tbe  unuiive  which  led 
to  thta  repentance  is  not  of  grent  importance, 
tbongh  the  evidence  ^eems  to  make  it  pretty 
clear  that  dlRappolntmeDt  inoblaioiDg  the  con- 
trol of  tbe  new  business  led  to  serious  doubt 
sa  to  the  Talidily  of  tbe  arrangeineDt.  This 
deiermi  nation  was  notified  to  the  ofBcera  and 
directors  of  the  new  corporatfoD,  tbe  stock  cer- 
tificates tendered  bnck.  aod  a  complete  resets- 
■ion  demanded.  This  lender  was  refused,  and 
a  rescission  denied.  Having  also  giren  public 
notice  of  tbe  invalidity  of  (be  insiriimentnoder 
which  the  United  States  Capsule  Company  as- 
serted title  and  right  of  possegaion  to  its  man- 
ufactnrlog  plant,  tbe  Hen  Capsule  Company 
reaumed  its  ordinaij  course  of  busiceaa  as  nn 
todependent  manafacturlng  corporation.  On 
tbe  ZZd  of  January.  IBM,  while  thus  In  full 
and  peaceable  posseasion  of  its  premises, 
and  the  use  of  its  machinery  and  applinnces, 
tbe  defendants  are  shown  to  have  made  an 
entry  upon  those  premises,  through  the  officers, 
agents,  and  servants  of  tbe  United  States  Cap- 
sule Company,  under  circumatancea  of  cooaid- 
erable  aggravation,  fen"  the  purpoae  of  remov- 
ing the  machinery  and  stock  of  tbe  said  Merz 
Companj',  and  did  actually  tear  down  a  part 
at  snch  machinery,  and  remove  a  part  tbereof 
from  tbe  premises,   and  were  only  prevenied 

from  completely  (" """  """  ' "" 

an  exertion  of  ion 
alleged  treapass,  a 
' -"■    "^B'Srespai 


ontv,  Hlch.,  againat  Ibe  United  States  Cap- 
sule Company  as  a  corporation  of  tbe  Mate  of 
New  Jeney.  and  Robert  H.  HcCutcheon,  Ita 
president:  the  National  Capsule  Company,  an- 
other corporation  of  the  stale  of  New  Jersey; 
J.  K.  Warren  and  James  Wilkle,  copartners 
undcT  the  name  and  style  of  tbe  Warren  Cap- 
sule Company;  and  John  A.  Orosan  and  Will- 
lam  H.  Warren,  eopartnera  under  the  name 
and  style  of  tlie  Ulchlgan  Capsule  Company. 
SI  L.  R.  A. 


TbU  Mil,  after  setting  out  the  BBvemlcontnelak 
conveyances,  etc.  referred  to,  and  cbnrging 
that  tbe  object  and  purposeot  the  comUnatloB 
were  to  advance  the  price  of  empty  capsule*  by 
sappKBslng  competition  and  creating  a  monop- 
oly, as  a  ground  tor  equitable  relief  setoot  the 
trespass  before  meotioned,  and  cbareed  that 
for  the  purpoM  of  compelling  complBlnanis  U 


peculiar  character  and  make,"  and  very  diffi- 
cult lo  replace,  and  that,  if  defendants  were 
suffered  to  take  and  remove  same,  fu  buafness 
would  be  flopped  Indefinitely,  and  irreparably 
ruined,  and  that  Its  remedy  through  a  court  of 
law  wei  luadequale.  It  also  insUied  that  to 
completely  relieve  complaiuants  against  the 
oppressive  and  unlawful  trespasses,  done  and 
threatened,  under  color  of  the  several  agree- 
ments and  conveyances  mentioned,  the  same 
should  be  canceled,  and  defendants  enjoined 
from  tnterferine  in  any  way  with  tbe  posses- 
sion of  lis  properly  and  premises.  &  tempora- 
ry bjunclion  was  granted  as  prayed.  There- 
upon tbe  suit  was  removed  from  tbe  United 
Stales  circuit  court  upon  petition  of  defend- 
aula.  Aftertberemoval  tbe  a^ld  United  Btatea 
Capenle  Company  answered  and  filed  a  cross 
bill  Belting  up  the  said  several  agreements. 
contracts,  and  cooTeyancea  as  valid  and  legal 
Instruments,  and  praying  that  they  mlsbt  be 
so  decreed,  and  that  It  be  placed  In  full  and 
peaceable  occupation  of  all  tbe  property,-  prem- 
ises, platit,  and  macbtnery  thereby  transferred 
to  it.  and  that  the  same.  In  alt  reKards,  be  spe- 
dfically  enforced  and  performed.  Upon  full 
proof,  and  by  final  decree  (67  Fed.  Rep.  414), 
tbe  circuit  court  perpetually  restrained  the 
United  States  Capsule  Company  from  the 
commission  of  further  trespass  as  prayed,  and 
declared  tbe  several  agreemeots  vltra  vim  and 
illegal  under  tbe  law  of  Michigan.  Tbe  furlber 
decree  of  (he  court  was  "Ibat  neither  tbe  de- 
fendant tbe  United  States  Capsule  Company 
nor  any  other  of  the  defendants  In  tbe  original 
bill  of  complaint  in  this  cause,  bas  any  title, 
right,  claim,  or  demand  whatsoever  in,  to,  or 
upon  The  property  of  tbe  complaiuant,  the 
Heiz  Capsule  Company,  described  in  tbe  Mil 
of  complaint,  and  tbe  title  thereto  is  quieted  is 
tbe  said  Herz  Capsule  Company,  free  from  an* 
claims  of  the  defeodanis  in  said  original  bill, 
or  of  any  of  them."  The  court  declined  to 
order  nn  account  of  damages  sustained  by 
GOmplalnaTit,  and  for  this  purpose  remitted  ft 
to  a  court)  of  law.  Tbe  cross  bill  of  the  Uolted 
Stales  Capsule  Companv  was  also  dismissed, 
as  Slating  no  case  entitling  It  to  apecific  pet- 
fonnance.  From  this  decree  Ibe  United  States 
Capenle  Company  and  its  codefendsots  to  the 
original  bill  have  appealed,  and  oatlgned  as 
ertorsomucbof  tbe  decree  as  gave  to  Uie  Men 
Oapeule  Company  tbe  relief  mentioned,  and 
the  United  States  Capsule  Company  has  also  as- 
signed error  upon  the  dttmissal  of  lie  cross  bin. 

Mmn.  Raeacll  *  Campbell,  for  appel- 
lanU:     ' 
TIm  oonaoUdatkni  of  tlwfgarcompwiiaawM 
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M*  in  Tiolatioa  of  u;  rul«  of  the  coounoti 
hw  or  of  tbe  tct  of  tbe  DntM  Stetes  of  Jnl^ 
J,  1890,  commonly  called  tbe  Slieiman  law. 

Be  On-ning,  U  Fed.  Bep.  306;  St  Oreeiu. 
B3  Fed.  Bep.  Ill;  Vitiled  Stata  T.  TVnn*- 
MUamH  PMght  Amo.  58  Fed.  Bq).  68,  94  L. 
B.  A.  78,  4lDlera.  Com.  Rep.  448. 

Before  a  comblnalion  or  conaoHdKtSoD  cftD 
In  declared  vofd  under  tbeprloctplet  above  re- 
ferred to,  there  mult  be  esIabllBhed,  flnt,  an 
Intent  to  monopolize  and  control  trade,  and, 
leoood,  an  actual  accomplisbment  of  tbat  fact 
bT  the  combination.  Intent  alone  la  not  luffl- 
dent. 

ife  Conitm,  51  Fed.  Rep.  310;  Ba  Oreene, 
68  Fed.  Rep.  118. 

TlieTeiDuat  be  a  monopol;  in  hct,  wb!cb 
■abatantlall;  controls  trade  and  dictates  prices 
and  production;  otbeiwiae  tbe  agreemeat  ia 
valid. 

a*  (hrning,  tapn;  B»  Ttrr^,  SI  Fed.  Bep. 
818;  Bs  6ram«,  63  Fed.  Rep.  IMi  United 
State*  T.  JVAim,  68  Fed.  Rep.  646;  Vaited 
atatei  T.  lyant-MiMouri  FYeight  Amo.  68  Fed. 
Hep.  440;  DuSier  Waitk-CMt  Xfij.  Oa.  t.  B. 
Soieard  Wateh  AC.  Co.  K  Fed.  Bep.  8S1; 
Delfh  T.  Troy  f^vadr]/  Maek.  Oo.  88  Fed.  Bep. 
068;  Naticnai  DUttUing  Oo.  t.  Oream  0&, 
Xmwrtirig  Oo.  88  Wla.  808:  Central  Shade 
Baler  Oo.  t.  OvAmwft,  I4S  Totm.  868. 

The  tme  parpoee  of  tbeoonaolidatloD  waa  to 
combine  the  beat  featnrea  of  the  rarioua  pat- 
•nte  and  proceaaea  of  tbe  aeTeral  parties,  w  sa 
to  proTide  a  tuperior  artide  at  a  reduced  cmt 
ana  to  stop  tbe  ruinous  competition  that  ex- 
lated  between  tbem,  ao  at  to  obtain  a  reaaon- 
able  prloe.  TUa  was  a  reaaonable  and  lawful 
pnrpoae. 

B^  T.  Ohaie.  81  Mlcb.  681. 

Tbe  Intention  of  the  partfee  wm  that  all  of 
the  plana  ahonld  oontinue  In  operulon,  and 
that  tbe  indivldualawbo  formerlj  owned  them 
ihonld  continue  to  operate  tbem.  !□  order  lo 
mcceaarnlly  carry  on  the  buiineas,  the  proc- 
easea  and  paieots  conveyed  (o  tbe  new  com- 
pany for  a  separate  and  distinct  consideration 
must  be  used  for  ile  ezcluslTe  beueflt.  Under 
these  clrcnmataucea  it  not  only  Is  reasonable 
that  ibe  sevei«l  individuals  should  blud  tbem- 
•elvea  not  to  eoj^age  elsewhere  In  the  same 
htislnesa,  but  Kith  conduct  on  their  part  would 
wholly  destroy  the  value  of  the  procAses  of 
manntBcture  and  Boodwill  sold  to  tbe  com- 
pany for  a  Koodand  adequate  considetatlon. 

Oregon  Seam  Nat.  Co.  v.  Wintor,  BT  U.  S. 
SO  WslL  67,  Sa  L.  ed.  818;  Beal  v.  Chote,  81 
Mich.  490;  Letlie  t.  LoriUard.  110  H.  T.  618. 
1  L.  B.  A.  460;  Diamond  Matdi  Co.  v.  BMber, 
106  N.  Y.  478,  80  Am.  Rep.  464.  Jandi  v. 
Peck,  10  Paige,  118;  Be  Greene,  S3  Fed.  Rep. 
118;  TJnittd  Stattt  v.  Trane  Miuoari  Freight 
Amo.  68  Fed.  Rep.  461;  Mogul  8.  S.  Co.  v.  Me- 
Sngor,  L.  R.  88  Q.  B.  DJv.  698  [1892]  A.  C. 
86;  Nordn^eU  f.  Maxim  SordenfOt  livne  A  A. 
a>.  [ie»4]  A.  C.  586. 

Contracts  in  restraint  of  trade  are  divisible, 
and  If  excessive  are  void  only  for  tbe  excess. 

Oregon  Steam  Sat.  Oo.  v,  Wintor,  87  U.  S. 
SO  Wall.  67,  22  L.  ed.  818:  Huibard  v.  Miller, 
87  Hlcb.  19,  16  Aoi.  Bep.  168. 

Tbe  right  to  contract  and  to  do  business  is 
one  of  the  sacred  rtghta  piaranteed  by  the 
tlL.R  A. 


Cooatitutlons  both  of  the  United  StUee  and 
tbe  state  of  Hicbigan. 

Kukn  V.  Detrmt.  70  Hlcb.  684:  Tidt  ffe  v. 
Bovine.  118  U.  H.  866,  80  L.  ed.  220. 

The  Michigan  act  is  unconatilutioBal  npon 
the  gronnd  that  It  is  not  of  general  appllcaUcni. 

(3ooley,  Const  Lim.  6ih  ed.  454;  SuAn  v. 
Detroit,  n  Hich.  634;  Qraitd  Rapid*  Ckair 
Ob.  v.  BunneU,  77  Mich.  104;  Park  r.  DetnU 
Fret  ftvM  Co.  72  Hlcb.  687,  1  L.  R.  A.  6»(Il 

The  transaction  was  consummated;  and  If 

ly  qneatlon  exists.  It  is  simply  that  of  the 


by  the  corpora 

Such  action  on  the  part  of  the  complainant 
would  not  render  Illegal  an  actual  mnveyMioe 
of  its  properly  which  it,  aa  a  corporation,  had 
the  power  to  make. 

Holmet  it  0.  Mfg.  Oo,  v.  B^met  A  Vf.  Metal 
Oo.  137  N.  T.  260. 

A  corporation,  with  the  assent  of  all  ita 
stockholdeis,  has  ample  power  to  sell  its  prop- 
erty and  receive  in  payment  stock  of  another 
corporation. 

1  Beach.  Corp.  ^  269;  3  Cook.  Stock  ft 
Stockholders,  g§  667,  668;  Slate,  Bradford,  t. 
Wetlem  Irrig.  Canal  Oo.  40  Ean.  06;  Bottnet  A 
G.  Wg.  Oo.  V.  BelmM  A  W.  Met^a  Oo.  137  N. 
v.  3C^:  Farmeri^  Loan  A  T.  Oo.  v.  Toledo  A 
8.  S.RCO.H  Fed.  Rep.  769,  6  U.  8.  App. 
469. 

If  the  court  should  find  the  entire  transac- 


tion of  tbe  complainant  waa  viira  mra,  Ibe 
complainant  would  not  be  entitled  to  any  relief 
in  a  court  of  eqaitv. 

at.  Louie,  V.  A  T.  H.  H.  Oo.  v.  Terre  Baitte  A 
I.  R.  Oo.  145  n.  8.  808, 8«  L.  ed.  748;  RUhard- 
mm  V.  BuM.  77  Hlcb.  682,  6  L.  B.  A.  467. 

Mr.  Edwla  F.  Conelr,  for  appellee: 

The  iHerz  Capsule  Compauy  waa  incapable 
of  enterins  into  the  arrangement  which  forms 
the  basis  of  derendant's  claims. 

A  corporation  has  no  implied  power  to  pur- 
chase shares  of  the  capital  slock  of  another 
corporation. 

■  "  ^  "-CK 

Eiwr  Sugar  8^" Co.'lil"^'.  Y.'l 
A.  88. 

Tbe  combination  Itself  ia  unlawful.  Bnil  the 
complainant  justified  in  rapudlatinK  it 

The  Oaee  ef  Monnpolia,  11  Coke,  84;  Coc^ 
Stock  &  Stockholders,  8d  ed.  chap.  39,  it  Kta; 
Spelling,  Truato  &  Monopolies,  «bap.  1,  $  4. 
chap.  6.  Sg  49-61;  Hooker  v.  Vandeteater.  4 
Denlo,  848, 47  Am.  Dec  268;  Morrit  Bun  Goal 
Co.  V.  Barclay  Coal  Co.  88  Pa.  173.  8  An:.  Rep 
ISB;  Orawferdv.  Wiek.  IBOhioBt.  190;  CeKtrul 
Ohio  Salt  Co.  V.  Guthrie,  86  Ohio  St  866;  Or^ 
T.  MeOonougl^.  79  U.  848.  82  Am.  Bep.  IH; 
Amot  y.  Pmtton  d  S  Owl  Cb.  68  N.  T.  668. 28 
Am.  Rep.  100;  India  Bagging  Amo.  v.  Kotk,  14 
La.  Ann.  164;  Banta  Ctara  Valley  Mia  A  L.  Oo. 
V.  Jlayee,  76  Cii].3Sl;PaeQle  Faefor  Oo.r.A^er, 
00  CsT.  1 10:  Mere  v.  Bennett,  140  Dl.  69, 16  L. 
R.  A.  861:  Stale,  Attv.Gett.,  v.  Standard  OH  Ot 
40  Ohio  St  187, 16  L  R  A.  14S;  Taai  Stand 


ZKibyGOOgIC 


McCuTCHKOK  T.  Hbsz  Capscls  Co. 


mrd  Oa  Ca.  T.  Atimu,  BB  Tex.  660.  IS  L.  R. 
A.  896;  Ptoj^  t.  Shtldea.  180  N.  T.  251,  98 
K  R  A.  221  (1808). 

OoarU  will  nnt  renrd  mere  fornu;  nor  will 


pnbtic  lourert. 

BjMlthig,  Trusts  A  HoaopoIlM,  g  67;  On^ 
T.  MeConottghy,  mpra. 

Id  Ibe  ewe  of  sn  ■xnement  resulting  la  «n 
■ctnal  mODtqnl;  or  tCe  essenlisl  leadvocj  of 
which  is  to  suppress  competltloii,  tbe  extent  of 
space  or  dnratlon  of  time  within  which  it  !■ 
Mstgned  to  operste  ts  anlmportuiL 

SpelllDg,  TrusU  A  HonopoUes,  g  80:  Tatu 
Stmdard  OS  Co.  t.  Ado^u,  itmra;  WtiUrn 
WoodttMnanAmo.  f.  Slark^,  U  HIch.  78,  11 
L.  R.  A.  SOS. 

There  Is  no  profUon  to  be  fonnd  In  the 
Constitution  of  tbe  Untted  Kstes  or  In  the 
C(»stitutloD  of  tbe  state  of  Hichlgsn,  dltectlj 
or  fndlrectlr  InhtUtlng  clus  k^lstlon. 

Corporations  are  clenteed,  and  special  stat- 
utes relating  to  eadi  particular  clam  are 
adopted,  wltbont  quesHon. 

Coolej.  CoDst.  Lim.  p.  890:  Piople  t.  Beiltt, 
«9  HIch.  ISl,  2S  L.  R.  A.  898. 


Circuit    Jndge,    dellrered    the 
opInlOD  of  tbe  court: 

The  sohitfon  of  this  case  depends  upon  the 
Talidtty  of  the  agreement  of  NoTember,  1898, 
and  tbe  enbHequeat  contracts  and  conrejances 
made  In  furtherance  thereof.  The  appeal  per- 
fected, and  tbe  erron  ■sat^Dod,  Involre,  t»ot 


niseiDK       __   .__    , 

Japeule  Compan;.    The  object  of  that 

hill  was  to  have  (he  agreement  of  November 
29, 1888,  and  all  the  proceedings  taken  and  con- 
Teyancea  made  In  parsuance  tbeieof,  decreed 
to  he  TaHd,  and  speclflcallj  enforced,  bv  placing 

-  -    .   ~.  .  ,  n ,.  Company  in  fufi 

:l  tbe  property  of 
uuj  nuns  \««|j«uic  ^yuiu^ujr,  and  by  enjoining 
tbe  latter  corporatioii  from  interfering  wlih 
the  poaeessloD  or  use  of  tame  by  the  cress  com- 
plainant TheseseTeralagTeemeata,conirBcts, 
and  oonveyances  arebut  parts  of  oike  plan,  ana 
mnat  be  read  and  construed  together.  Tbe  n- 
Hdit;  of  the  insimneot  paislng  title  to  the  pro|v 
erty  of  tbe  Merz  Capsule  Company  depeaas  op- 
on  the  objects  and  purposes  of  tbe  cooTeyaoce. 
Having  been  made  In  express  furtherance  of  the 
combination  scheme  Inaugurated  NoTemher  39, 
1BB8,  Its  validity  must  depend  upon  the  legality 
of  that  agreement.  Both  the  original  and  cross 
oomplalnant,  in  their  plead iegi,  have  distinctly 
recognized  this,  and  sought  relief  upon  tbal 
baads.  The  invalidity  of  this  agreement  and 
conveyance  hs*  been  urged  udod  several 
grounds:  First,  it  has  been  said  that  the 
scheme  embodied  in  the  aereemenl  for  a  com- 
Unatlon  is  illegal,  as  tending  to  create  a  com- 
mon-law monopoly.  Much  of  the  evidence 
found  In  a  very  large  record  has  Imcd  addressed 
to  this  aspect  of  tbe  question,  and  apiwllee 
earnestly  inslsls  that  the  evidence  establishea 
tbe  fact  Ihat  Ibe  sole  abject  and  purpose  of  tbe 
two  corporations  and  two  firms,  in  undertaking 
to  bring  about  a  consolidation  of  their  several 
maoufacturing  interesls,  were  to  advance  and 
81L.&A. 


oontiol  pricea,  through  a  monopdy  of  the 
bustoess  of  inaUng  empty  gelatine  capanlea. 
Second,  it  baa  been  also  insisted  that  tbe  whole 
scheme  involved  the  creation  of  aa  unlawful 
eoffiUnatton  or  tntst,  within  the  prohibition  of 
the  Hlchigan  statute  on  that  subject.  lUch. 
Uws  1889,  Act  No.  225.  S  8;  S  How.  Anno. 
Stat  g98Sif.  Finatly.itisurgedthatwhether 
tbe  combination  plan,  and  the  instruments  In 
furtherance  thereof,  be  illegal,  as  tending  to  a 
monopoly,  or  as  a  comblDBtlon  unlawful  under 
the  Michigan  aetltruat  statute,  it  is  null  and 
void,  as  to  the  Merz  Capsule  Company,  as  in 
excess  of  Its  corporate  powers  under  the  law 
and  policy  of  Michigan  in  reaped  of  its  domes- 
tic corporations. 

We  have  no  difficulty  In  assenting  to  this 
latter  position,  and  therefore  And  it  unneces- 
sary to  express  an  opinion  upon  eJIber  of  Um 
flrrt  two  propodtions,  altbongh  they  involve, 
and  have  elicited,  a  learned  dlKuaston  concern, 
log  monopolies,  competition,  restraint  of  trade, 
and  like  problems  of  political  economy.  The 
genera)  rule  is  that,  without  express  antborlW, 
a  corporatloa  cannot  Invest  its  funds  In  tbe 
stock  of  another  corporation.  Horawetz, 
Priv.  CoTp.S4Sl; Cook, Stock tfeStockbohlers, 
g  815;  Mattwv  v.  Eentadai  Union  Land  Co. 
10  C.  0.  A.  8t»-t01,  88  Fed.  Rep.  8SS.  32  U. 
8.  App.  907;  Buobqw  MarUt  AF.  Oo.y.  Bar- 
tta.  m  Tenn.  115-118,  18  L.  R  A  203;  7h^ 
mage  v.  FOi,  1  N.  Y.  828;  (kntral  a  Q.  v. 
Ftnnifiwmia  R.  Co.  81  N.  J.  Eg.  473;  Ba^ 
hunt  V.  Batanrtah,  0.  A  X.  A.  B.  Go.  iS  Oa. 
67;  Aiwb,  Ftabodg.  v.  Ohioago  Otu  Trutt  (Jo. 
180  ni.  988-284,  9  L.  R  A.  497.  To  this  rule 
there  are  certain  eiceptloos,  due  In  part  to 
Strong  Implication  from  the  powen  expreasly 
granted,  or  to  the  objects  and  purposes  for 
which  stock  had  been  acquired.  Thus,  under 
tbe  rule  that  tbe  implied  powers  of  a  corpora- 
tion are  only  mch  aa  ate  necessary  to  the  ex- 
ercise of  Its  corporate  franchises,  it  baa  been 
beld  that,  where  a  debt  was  coUected  in  the 
stock  of  another  company,  It  was  a  valid  trans- 
action, under  the  Implied  authority  to  collect 
Its  debts  in  the  meet  efficient  way.  Ttlrmv* 
IVt,  tvpra;  Siut  v.  Awfam  CSiipet  Co.  18 


Treadwil  v.  SalMuTj,  H^g.  Co.  7  Gray,  898- 
405,  «8  Am.  Dec.  490,  it  was  beld  that,  for  the 
purpose  of  retiring  from  business.  It  wes  com- 
petent for  a  manufacturing  corporation  to  sell 
the  whole  property  of  the  corporation,  taking 
payment  in  the  shares  of  a  new  corporation,  to 
be  distributed  among  tbe  stockholders  of  tbe 
old  company.  Confessedly,  the  act  under 
which  tbe  Herz  Capsule  Company  was  organ- 
ized coofers  no  express  authority  under  which 
it  would  be  authorized  to  Invest  capital  stock 
In  the  shares  of  another  corporation.  Neither 
can  It  be  inslsied  that  there  is  any  legislative 

SrmlBsion  wbalever  in  tbe  statutory  law  of 
Icbigan  which  confers  any  such  power  upon 
the  corporations  of  that  state.  That  tbe  facia 
of  this  esse  do  not  bring  it  within  an;  well- 
recognized  exception  to  tbe  general  rule  in- 
hibiting such  Investments  is  to  ui  a  moat 
obvious  proposition.  By  the  agreement  of 
November  30,  1803,  which  we  are  asked  to 
sanciloD  and  specifically  enforce,  the  Men 
I  Capsule  Company  contracted,  not  only  to  aell 


Uhited  Statu  CutomT.CoDBT  or  Atfbau. 


Jah.. 


Iti    entire     DRnuraclurlng    plant,    IdcIuiUdc 
pftteota,  procwsea,  kod  goodwill,  to  tbe  new 


coiponitloa,  wbeo  oieanued,  bul  tbat  it  would 
never  again  eneage  Id  the  same  buslDesa.  If 
Ita  purpose  had  been  Id  good  faith  to  wind 


up  Its  affairs,  and  distribute  tbe  pric 
paid  among  its  atockbolders.  or  to  coDveri 
the  same  IdIo  moue;  for  purposes  of  dls- 
tributioD,  tbe  irsuBaciiOD  might  be  SQ|<poited 
under  the  authoritlee  heretofore  cItM,  al- 
though payment  was  to  be  received  la  the 
Block  and  txinda  of  the  new  compao;.  The 
Implied  power  to  wind  up  its  buGiueas  and  to 
make  a  sale  of  its  property  would  probably  au- 
thorize a  Hale  for  slock  in  another  corporulioD, 
Hoimet  &  0.  Hfg.  Go.  v.  Eaima  it  W.  Metal 
Oo.  127  N.  Y.  253.  But  here  there  was  no 
purpose  to  wind  up,  sod  abandon  the  fleld. 
The  avowed  object  was  to  continue  corparale 
life  and  activity  through  tbe  f  nalrumeotality  of 
another  corporation.  There  was  lo  be  a  cor- 
poration within  a  corporation.  Individual  ac- 
livlty  was  to  cease,  but  corporate  energy  was 
to  be  exercised  through  a  living  corporation, 
whose  life  and  functions  were  lo  be  controlled 
through  the  shares  held  by  its  corporate  creator 
and  master.  Forbidden  to  exercise  tbe  very 
functions  for  wbich  tbe  breath  of  corporate 
life  had  been  breathed  into  it  by  the  state, 
there  would  remain  standing  only  tbe  shell  of 
a  corporation,  retaining  corporate  ezlslence 
only  for  tbe  purpose  of  controlling;  and  direct- 
ing tbe  new  corporation,  in  which  wefi  invested 
its  oorporatn  capital,  and  lo  receive  and  dtstrib 
ute  its  aliqnot  proportion  of  those  earnings  aa 
dividends  among  its  own  shareholders.  Tbe 
effect  of  this  action  of  the  appellee  was  to  de- 
vest Itself  of  the  power  to  exercise  the  essential 
and  vital  element  of  Its  franchise,  by  a  renun- 
ciation of  the  right  to  engage  direcllv  and  In- 
dividually in  the  very  bustness  which  it  was 
organized  lo  carry  on,  and  Is  a  disregard  of  the 
condiiioDB  upon  which  corporaie  eiistence  was 
conferred.  Tbe  state  is  presumed  to  grant 
corporate  franchises  in  the  public  interest,  and 
to  mtend  that  they  shall  be  exercised  through 
tbe  proper  officers  and  agencies  of  the  corpora- 
tion, and  does  not  coniemplale  that  corporate 
powers  will  be  delegated  to  others.  Any  con- 
duct wbich  destroys  their  funcllons,  or  mafms 
or  cripples  their  separate  activity,  by  taking 
away  tbe  right  to  freely  and  Independently  ex- 
ercise the  fuDctloDS  of  their  franchise,  is  con- 
trary to  a  sound  public  policy.  Central  Tran»p. 
Co.  7.  PaUman'i  Palaee  Car  Oo.  189  U-  B.  24, 
35  L.  ed,  6B;  Thomat  v.  Wet  Jertey  H  Co.  101 
U.  8.  71.  20  L.  ed.  080;  Peopie  v.  Hortk  Hiver 
^gar  Btf.  Oo.  121  N.  Y.  5S2-62S, »  L.  R.  A. 
33;  Malloni  v.  Hanaur  Oil  Work*,  86  Tenn. 
S9S. 

The  evila  Incident  to  such  a  perversion  of 
corporate  capital  and  stifling  of  corporate 
franchises  are  further  aggravated  by  the  pecu- 
liar circumstances  attendant  upon  the  combina- 
tion scheme  now  under  consideration.  In  the 
execution  of  this  plan,  a  New  Jersey  charter 
of  incorporation  was  secured,  though  It  was 
never  contemplated  to  carry  on  business  in 
that  state.  Tbe  active  funciJoni  of  the  Michi- 
gan corporation,  it  was  contemplated,  would 
be  exercised  alone  under  color  of  ibis  foreign 
"tramp  corpontlon."  This  substftnUoD  of  a 
New  Jersey  charter  and  corporation  was  not 
HI  L.H.  A. 


without  pnrpose.  The  Michigan  statute^  un- 
der wbicb  the  Herz  Capsule  Companj  bad 
been  orgaoized,  provided  tor  a  ttoc^boMen' 
ItaMlity  for  labor  debta.  It  also  required  pnb- 
lic  reports,  at  stated  Interrala,  sbowlDg  lb* 
character  of  tbe  corporaliua  bwiiDesa,  socb  aa 
amount  of  Ita  capital  slock,  amount  of  debta 
and  assets,  and  a  list  of  stockholders.  All 
of  these  provision  a  ore  eminently  calcu- 
lated lo  bring  about  prudent  and  conservative 
conduct  of  corporate  business,  and  to  advise 
tbe  public,  In  some  degree,  as  lo  the  solvency 
of  the  coiporalinn  with  which  they  may  have 
dealings.  The  New  Jersey  corporation  law 
contains  none  of  these  features,  and  In  no  wav 
undertakes  to  safeguard  eitber  the  sharebola- 
ers  or  Ihe  public.  These  differenoes  in  the 
Ian  and  policy  of  tbe  two  states  was,  on  the 
evidence  of  appellants  themselves,  a  determin- 
ing feature  in  procuring  a  New  Jersey  charter 
under  wbich  to  thereafter  carry  on  Ibe  en- 
larged and  combined  business.  Another  re- 
markable feature  deserves  commeoL  Tbie 
New  Jersey  corporation,  under  color  of  wbich 
the  combining  corporations  snd  firma  were  lo 
carry  on  business,  contemplated  no  capital 
stock  other  than  that  contrlbuied  by  tbe  pro- 
moters of  the  scheme.  This  was,  as  mentioned 
in  the  second  paragraph  of  Ihe  agreemeot,  to 
consist  of  "ibeir  respective  plants,  operated  by 
them  in  the  manufacture  of  hard,  empty  g»J«- 
tine  capsules,  including  all  real  estate  owned 
and  used  by  them  for  such  purpose,  together 
with  all  machinery  and  appliances  of  every 
kind  pertaining  thereto,  slock  in  trade,  food 
will,  all  patentable  devises,  labels,  trademarks, 
trade  secrets  (except  processes  for  treating  gela- 
tine)." Tbe  sellers  themselves  were  ID  ap- 
praise this  property  through  one  appraiser 
selected  by  the  National  Capsule  Company, 
one  select^  by  the  three  other  prumotera,  and 
a  Ibird  selected  by  the  two  thus  appointed. 
When  the  valui;  was  thus  Ozed  by  tbe  aellerd, 
the  so-called  buyer  was  to  make  a  moriga^e 
upon  the  whole  of  this  property,  and  iasiK- 
bonds  bearing  8  per  cent  Inlereat,  to  be  divided 
amonng  the  contributors  Id  proportion  to  tbelr 
several  contributions.  The  capital  stock  of 
corporation   was   also  to  be  divided,   in 


for  carrying  on  business,  Haviug  thussecDred 
their  contrfbutloDS  to  tbe  capital  stock  agalnat 
any  possible  hazards  of  the  bnslness,  1^  taking 
a  mortgage  to  secure  themselves  agaiut  Iom. 
and  having  also  provided  for  Ibe  management 
and  cDotrol  of  the  business,  by  tbe  practically 
free  distribution  of  the  stock  in  jvopoitioDS 
agreed  upon,  the  corporation  was  lanoched 
upon  the  business  public  without  a  dollar  of 
<»pital  responsible  for  Its  general  engagementa. 
As  a  plso  for  doing  business,  with  the  chance 
of  loss  r»juced  to  a  mlnimnm,  it  ia  quite  •■ 
unique  as  the  instance  reported  In  tbe  csso  of 
Morrow  v.  SaihtiU»  Iron  A  8.  A  C.  09.  87 
Tenn.  263.  S  L.  R.  A.  87.  Nothing,  It  seems 
to  us,  need  be  added  to  justify  the  conolnsioD 
that  tbe  agreement  of  November  20, 1888,  as 
to  the  Merz  Capsule  Company,  and  the  subse- 
auent  conveyance  and  bill  of  sale  to  the  United 
States  Capsule  Company  made  In  tnrtherance 
of  that  agreement,  are  Inoperatlre,  nnU.  and 
void,  as  In  excMS  of  Ita  corp(H«t«  powH^ 


UoOcTCxwn  T.  Hsmx  Camuls  Co. 


Bans  idtra  tirm,  the  oci.Miit  of  ita  itockbold- 
•n  caoDot  leRallte  or  vitalize  the  tnouctloD. 
The  floal  objection  urged  by  appellaau  ii 
ttkU  It  th«  agreement  between  (be  Merz  Cap- 
sole  Company  and  Ita  BBsoclalea  ii  subject  lo 
Um  objection  that  it  waa  noaulhorized  by  iu 
organic  law,  aod  conLrary  to  tbe  public  policy 
of  MichigaD,  the  objectloa  cannot  be  urged  by 
that  corporatioo  at  a  Ki'ou'id  'o''  afflrmaliTe  re- 
lief Id  a  court  of  et^uliy.  DndoubtnUy,  if  ibe 
Mrtiea  are  in  pan  delicto,  and  the  conirecE 
MH  been  fnlly  executed  on  the  part  of  the 

giiulUT,  and  baa  not  been  lepudlated  by  Um 
FendBut,  neither  a  conn  of  law  oor  equi^ 
wUl  knd  III  acUre  aariatance  b>  the  recovery 
of  property  or  money  paid  on  such  a  contnct, 
«r  ^d  In  bringing  alxiut  Ita  •uireiider  or  can- 
oelalloa.  The  doctrine  of  the  courts  applica- 
ble waa  slated  very  aptly  by  Hr.  Justice  Gray 
tn  «.  Lirti*.  V.  *  T.  B.  R.  Co.  ».  Terre  BauU 
AI.  KCo.  14S  n.  8.  407,  80  L.  ed.  7M,  when 
heaaid:  "The  general  rule  In  equltv,  at  at 
law,  la  tn  pari  dMeto,  poHor  ett  eonditio  de- 
fndentu;  and  tbereton  neither  party  to  an 
Ul^al  coDtract  will  be  aided  by  the  coort. 
whether  to  enforce  It  or  to  Kt  it  aside.  If  ihe 
contract  b  illesal,  afflnnatlre  relief  agalDst  it 
will  not  be  granted,  at  law  or  In  equity,  unleaa 
the  contract  remalna  ezecnt<«y,  or  unless  the 
partiea  are  oonsidered  not  In  equal  fault,  aa 
where  the  law  violated  la  Intended  for  the  co- 
ercion of  tbe  one  party  and  the  protection  of 
the  other,  or  where  there  bas  been  fraud  or 
Oppreiaion  on  the  part  of  the  defendant. 
flloma*  y.  mdmond,  79  U.  S.  12  Wall.  849, 
865,  SO  L.  ed.  4SS,  456;  Congreu  A  B.  String 
Co,  ».  fi-noiirftoj),  108  V.  8.  49,  28  L.  ed.  847; 
Btory,  Eq.  Jur.  §908.  While  an  unlawful 
contract;  tbe  parties  to  which  are  in  pari  de- 
licto, remalDS  ezeciitory,  Ita  Invalldlly  Is  a  de- 


mode of  inakinK  that  defenie  effectual,  aud 
when  necesaary  lor  that  purpose." 

But  this  rule  by  which  the  defense  of  parti- 
tmpC  erimini*  Is  sanctioned  by  courts,  as 
lUied  by  Lord  Truro  Id  Benyon  t.  UtttkfM, 
8  MacD.  &  O.  108,  and  approved  by  Lord  Sel- 
borne  Id  Ayertt  v.  JenttTU,  L.  R.  IS  Eq.  288; 
Is  reslsd  "on  tbe  ground  of  public  policy, 
namely,  that  those  who  violate  tbe  law  njosi 
not  apply  to  the  law  for  protection."  Bat.  In 
tbe  caae  last  dted,  Lord  8elbon)e  noilces  a 
veiy  obvious  limitation  by  saying;  "When 
die  Immediate  and  direct  effect  of  an  estoppel 
In  equity  apsinst  relief  to  a  particular  plain- 
tlfl  niRbt  be  to  effectiiale  an  unlawful  object, 
or  to  defeat  a  legal  probibttlon.  or  to  protect  a 
fraud,  such  an  esloopel  may  well  be  regarded 
as  against  public  policy." 

Tbe  contract  in  ibe  case  at  bar  between  the 
parlies  in  pari  delicto  Is,  In  a  larre  derree, 
still  ezeculury.  Tboiieh  a  deed  and  bill  olsale 
had  beeo  executed  sod  delivered  Id  fiinber- 
KDce  ot  tbe  original  agreement.  possessiOD  bas 
not  been  surrendered,  and  tbe  bonds  to  tie 
delivered  h)  payment  have  Delther  been  deliv- 
«red  nor  executed,  Tbe  conreyee  under  ihe 
deed  baa  Indeed  applied  to  tbls  court,  through 
Its  cross  bill,  for  ibe  speciflc  performsuce  of 
tbe  asreement.  by  belDg  placed  In  possession 
under  the  deed,  and  for  an  accounting  with 
the  appellee.  There  Is  an  obvious  distlnctioo 
81  L.  a  A. 
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relief  against  an  uneieculed  agreement,  lll^al 
for  reaaona  not  appearing  upon  its  face,  and 
where  it  Is  sought  lo  recover  back  money  or 
property  paid  upon  a  contraci  fully  executed. 
The  cases  stating  this  disilnctlon  are  referred 
to  and  comnienlcdupon  by  Lord  Cottenham  in 
Simpttm  V.  Lord  Uowden,  8  Hyl.  &  C.  90  <( 
leq.;  by  Lord  Selborne  la  Aytrtt  v.  Jenkini, 
L.  R  16  Eq.  37S;  and  Justice  Qrsy  In  St. 
Lewit.  V.  *T.  H.  R.  Co.  v.  Ttrre  Baatc  AT. 
R.  Co.  14S  U,  6.  808,  86  L.  ed.  749.  In 
•muOta  V.  Nortoit,  1  Vera.  468,  the  muter  of 
the  rolls  said  "that  tbere  wotild  be  a  dlffemce 
in  these  cases  between  a  contract  executed  and 
executory,  and  that  this  court  would  extend 
relief  as  to  things  eiecntory,  which.  If  done, 
it  may  be  migbrstand."  Tbe  caseof  Cbn^resf 
A  E.  Spring  Go.  v.  Snowlion.  103  U.  S.  49, 
S6  L.  ed.  847,  is  highly  Instructive,  and  sup- 
ports the  proposition  that  affirmative  relief 
may  be  exienaed  toone  of  the  parties  in  pari 
Mteto,  where  tbe  contiactis  unexecuted,  and 
he  be  deelroua  of  reacindlng  U,  provided  the 
contract  was  notone  malum  in  m. 

Tbe  speclQc  performance  sought  under  the 
cross  bill  has  rendered  neceasarv  the  expres- 
sion of  a  deflolle  opinion  as  to  the  valldltv  of 
tbe  contract  thus  set  up  1^  the  Uolted  SUtes 
Capsule  Company.  In  view  of  this  opinion, 
necessitating  an  affirmance  ot  the  decree,  so 
far  as  It  dismissed  tbe  cross  bill,  ought  we 
to  stop  at  this  point,  and  decline  to  grant 
any  part  of  the  relief  sought  by  the  appelleeT 
The  Metx  Capsule  Company  does  not  seek  to 
recover  back  either  property  or  money  paid  or 
,_.. ,  .__^_.  . __  j^_    gj.. 


premises,  machinery,  and  appliances,  or  trans- 
ferring Its  patents  and  procesaes.  It  repudiated 
the  whole  scheme,  and  tendered  back  all  that 
It  had  ever  received,  and  has  kept  that  tender 
good.  But  It  bas  neither  loat  possession,  nor 
received  the  bond  psyment  it  was  entitled  to 
receive.  Having  given  notice  of  its  purpose 
to  go  no  further  in  an  illegal  scheme.  It  re- 
mained in  tbepeacesble  possession  of  its  prop- 
erty; and  in  tbe  ordinary  conduct  ot  tls  busi- 
ness. Without  resorting  to  legal  proceedings, 
tbe  United  States  Cspsuie  Company  sought  to 
obtain  possession  of  the  property  ot  Ihe  recal- 
citrant grantor,  and,  when  prevented  by  force 
from  accomplishing  Its  unlawful  object, 
avowed  its  purpose  by  a  repetllinu  of  the 
trespass  to  obtain  a  possession  which  It  could 
not  secure  by  a  resort  to  legxl  procedure.  The 
effect  of  a  contlDDSoce  of  these  unlawful 
methods  to  obtain  possession,  as  shown  by 
pleadings  and  proof,  would  be  most  injiirioos 
to  the  Dustness  of  the  complslcant,  end  the 
remedy  at  law  inadequate.  Under  all  these 
circumstances,  to  hola  that  tbe  complainant  Is 
estopped  lo  rely  upon  tbe  illegality  ot  the 
agreement  and  convevance  to  which  It  was  a 
parly  would  be  to  effectuate  an  unexecuted, 
unlawful  object,  and  aid  in  ih«  detest  of  a  legal 
prohibition.  The  door  of  this  court  should 
not  be  closed  sgalust  one  seeking  to  extricate 
himself  from  an  unlawful  conneclion,  pro- 
vided relief  Is  rougfat  wltboul  (lelay,  and  before 
the  contract  is  executed,  or  otb^r  persons  have 
Irrevocably  scled  ia  reUaoce  upon  Us  sup- 
posed  Iqiabty. 
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4SI  UxiTiD  SxATM  Onmr  Ooini  or  AmuxM.  Jul, 

Tbe  decrae  of  die  conrt  declulng  Uw  Ille- 1  tbe  UUe  or  pottesaioa  of  appeUea  OBdnt  Mior 
gaUtrortheagreeouDtof  NoTambern,  1898,    (bereof,  Bbould  be,   ami  aoeofidb^^  ii^   ^- 
•nd  of  lbs  d«d  at  Deoimber,  18M,  and  re-  \flrnui. 
■tnlatof  Uw  q>peUao(i  from  bUetUniog  wltb  I 


MIKHEBOTA  BtJPRBHE  COCRT. 


AognM  HEIDEL  and  Wife,  AppU., 


•I. 
part  «f 

ecmllreubdlvlded  od  tbe  plat  Into  Icrtiot  varlaiH 
■iMe,  but  one  block  wai  not  tbm  eubdlvMed. 
Tbe  pTopet^  wet  dtr  or  urban  Id  ebaimoter. 
BtbL  that  tbe  owner  of  a  part  of  tbe  undlTlded 
biook  WM  entitled  tohoMHaaboueMeadonlra 
•HeadnolM  117  HncHeu,  J. 


>  beneOt  at  oredttote  br  an  ai 
oomplatnt  aod  affldaTtt  for  e' 

■Rertbeei  

Ingr  an  enUreIr  dlOeient  and  dIMIaet  a 
■otIoD  for  the  one  aet  up  In  tbecriflBaleaoplshit 


■•  to  ^event  tbe  parHee 


raaJndleatM,  lo 

from   drawtnt-  tlie 
acBla  tn  an  eotkni. 
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NOTB.— IHtAt  to  amend  atUantt  for  ottndmient. 

Id  manr  etat«e  tbe  ftatntei  eipreeely  proTlde 
tor  emeodment  of  tbe  affldavlt. 

DeoMona  tn  enob  aiatee  are  of  little  ralue  opon 
tbe  Benetal  qmatloa  <tf  tbe  right  to  amend.  In 
•cstee  where  there  !•  no  etatate  upon  the  eubleot 
tbe  decWona  are  not  entlrelr  harmonlone.  Tbe 
dedelooa  baaed  on  itatutea  wOl  be  fltet  iieted  that 
their  proper  Influenoe  on  tbe  general  gueetlon  ma; 

&ialMit»  pmmOU»a  omendmeMi. 

The  etatDtea  are  not  all  altkCL  Borne  authorlaa 
amendmente  to  the  fuUcetezteDt  while  otheraooD- 
Sne  them  to  mere  malteia  Of  form. 

In  Alabama,  tdaoe.Decemlier,  IBST,  when  the  Code 
became  operative,  an  affldarlttor  an  atttichment 
maybe  amended  Id  mHtienoI  eubeiauce u  well 
ea  In  matter*  of  torm.  RobinBon  v.  Holt,  BS  Ala. 
E96:  KIcbard*  T.  Beetor,  90  Ala.  SBBl 

AoandaTltmarbe  amended  snai  toalletie  that 
plaintiff,  whole  conect  name  woa  orlRlnBll;  Btven, 
la  a  corporation.    Boeenberg:  t.  Glaflln  Co.  SS  Al». 

Tbe  alBdaTit  m^  be  ameoded  ao  ea  to  state  that 
defendant  il  amarrled  woman  doing  bualneM  br 
ooDKnt  of  lier  hueband.  altboiieb  It  fonuerlr 
ata ted  that  deiendant  waea  corporation,  where  the 
entJtr  0'  defendant  l«  not  qneelloned.  ESx  parU 
Nlcrosl,108AlB.104. 

Tbe  ArliBTisBS  itatate  providee  that  tbe  affldavlt 
mar  be  amended  eo  as  to  embrace  any  grounds  of 
atlBcbmenl  that  may  eilat  up  to  aod  until  final 
Judgment  upon  the  Heme.  Kogeie  v.  Cooper.  8S 
Ark.MIL 

Under  the  Arkansas  statute  the  power  to  amend 
letheaamelD  aciachoieniBultaaslo  otfaere.  Allen 
T.  ClaiFton.  11  Fed.  Rep.  TB. 

An  alletiailon  as  to  tbe  amoont  of  the  debt  lued 
for  maybe  corrected  by  amendment  at  any  time. 
SaDDoner  y.  JacobMin,  47  Ark.  81. 

An  iffldavlt  may  be  emended  after  appeal  from 
a  Justice  of  tbe  peace  to  tbe  circuit  court  If  tbe 
amendment  contalnl  do  cause  for  attacbmeot  not 
exlatlDg  at  the  commencement  of  tbeiult.  Sber- 
rlU  V.  Beech. «  Ark.  MIO. 

An  affldavlt  by  an  agent  may  be  amended  ao  aa  to 
state  that  his  principal  wu  absent  from  tbecoootr 
whlob  fact,  by  atatute,  was  aeoeoary  to  give  tbe 
»1  L.  K.  A. 


D  Diaka  tbe  allUBT&   Holen  t. 


agent  antborlty  t 
BoystOD,  SB  Ark.  EBI. 

The  Colorado  eiatute  prortdea  tbat  no  wilt  of 
attachmeatshallbedlNalred  la  anyean  for  any 
error  or  defect  in  tbeaffldavltttattbe  reqoeet  of 
plaintiff  aiioh  detectlTe  paner  may  be  amended  or 
new  paper  aubetltutedtberafor,  and  the  aultalMll 
proceed  aa  if  BuobdefeotlTe  paper  had  been  orlgi- 
natly  •ntDclent. 

Ao  affidavit  In  attachment  may  b«  anuDdedby 
afflzlog  tbe  Jurat  when  that  ha*  been  omitted. 
Bkloner  v.  Beeboar,  E  Colo.  M. 

Under  tbe  Qeoi^a  aot  «t  IW  permltdng  ameod- 
ments  an  andavlt  for  atuebnant  whlob  Mate* 
that  defendant  ft  about  to  temova  wicbont  (be 
IfmliB  or  tbe  state  may  be  amended  by  adding  tbe 
words  "and  oounty".  BmmbyT.  Biokoff,  M  Oa. 
tiS. 

ThellllnolB  statute  proTldea  that  no  attacbraent 
shall  be  quasbed  onaooooDt  of  any  InaufflcleDoy 
In  the  original  alBdavIt  If  eeme  one  ahaU  oanae  a 
sufllcleni  sffldavlt  to  bs  filed.  Ckmpbell  v.  Whet- 
stone, t  III.  Mi;  Kruse  r.  WilsOD,  7S  la  OB. 

But  It  had  previously  been  held  Uiat  en  ameDd- 
mentof  tbeaffldavii  will  not belp  tbe prevloiM  il- 
legal proceeding*.  The  andayil,  being  tiM  founda- 
tion of  tbe  proceeding*,  must  be  (ranked  agreeably 
to  tbe  proviaionB  of  tbe  statute,  otherwise  there  M 
no  Jurisdiction.    Clarkv.  Roberta.  1  III.  OS. 

Under  tbe  Illinois  atatute  an  atBdavIt  Inaoffl- 
CleDtly  Slating  nonresldi'Doe  00  iofonnaUon  and 
belief  may  be  amended,  butlF  (he  affidavit  Is  so  de- 
fective ttaat  It  will  not  be  regarded  as  an  afidavlt 
In  the  case  it  will  be  void  and  not  subject  to 
amendmeuL    Booth  v.  Bees.  »  HI.  «fi. 

If  the  attachment  la  In  aid  of  a  suit  at  law  tbeie 
ia  no  error  In  allowlog  ao  amendment  of  tbe  affl- 
davltao  as  loshow  that  fact,  and  thus  avoid  a  mo- 
tioa  to  dismlM  for  want  of  a  declaration.  Boberts 
T.  Dunn.  Tl  III.  t& 

tf  tbe  affidavit  Is  not  so  defective  ol  to  be  prac- 
tically a  DuUltylt  maybe  ameodedaoai  to  support 
tbeaction.    Moorev.  MaucbTB  IlLSBL 

It  there  la  an  attempt  to  comply  with  the  requlre- 
meota  of  the  statute,  tbomcb  eome  are  omKied  and 
otbers  are  defective,  the  eflldavlt  may  be  amended 
■o  tbat  Itwlllnpbold  tbe  prooeedlnf*.    B««n*T. 
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AFFKAIj  bj  pUntUEi  and    bj  InternDer 

we  J  O       ,        .    _ 
R  B0W  trial  after  ]udf[meDt  dmying  a  porttoi 


Ooorti 


biriiont  fi 
orRuiutj 


Ccmatf  denjlng  motkni  (or 


of  Ibe  relief  demanded  bj  comptainanta  Id  a 
piMMdliig  10  estaUIth  a  bomett«ad  claim  lo 
OQitafai  propertv  which  had  been  atiacbed  for 
ft  debt;  the  plaiDltlta  appealing  from  to  much 
of  the  dedaion  aa  lefnaed  to  recmgnlse  tbe 
id  dalm  to  tbeentm  propotj,  and  the 


The  facta  Bufflcleaitly  appear  in  tbe  opinion. 

Memn.  T.  K.  Palmor  and  X«wln  E. 
JtMMS,  for  appellants: 

The  idalntiffi  are  eotltled  to  the  entire  tract 
deacribed  in  the  complaint,  becaoae  tbe  land  it 
Dot  within  the  "lidd-out  or  platted  portion  of 
the  dlT." 

amilA't  EOaie,  SI  Minn.  810:  Saldwin  t. 
SMntoa.  89  Hinn.  S44;  Mintut  <r.  8t.  Paid 
TnutOo.  4fi  Mtnn.  828;  LuntOtrgy.  Skantg, 
44  Hinn.  8DD. 

The  MBlgnment  bj  Aogoat  Heidel  wai  made 
and  must  be  carried  into  eOect  under  and  por- 


t  lotfaeiniolveQtlawoMSSl.     Itopeiated 
^itofaeto  to  racate  the  Beoedtct  attachment 

The  inacdrent  law  malces  It  the  duly  of  Um 
aminor  lo  prevent  any  creditor  oblainiiig  a 
preierenoe  by  attachment  or  other  legal  proo- 
eaa. 

BolUru  T.  Biet  (Hlno.)  6S  N.  W.  88S:  Jm- 
M  T.  Ptinuer  Fuet  Oo.  (Minn.)  83  N.  W.  B87; 
BmtA  V.  Bean,  46  Hinn.  188;  Btahl  r.  MitduU, 
41  HlDD.  SH. 

When  an  aaalnment  la  made  under  the  atat- 
nte,  tbe  righla  or  erediloia  rest,  and  tbey  can 
compel  the  amlpiee  lo  exerdw  the  powers 
which  the  law  exprentj,  or  by  implication, 
confeia  upon  him  aa  they  can  reatraln  him  if 
be  attem^  to  exercise  poweia  which  the  law 
doet  not  confer  upon  him. 

jasAooOer  t.  flttiaMns,  M  Tex.  824;  AiMfarn 
*.  JKw«m,nTex.80e. 

While  au  aarignment  pmanant  tocbapter41. 
Gen.  StaL  1878,  wiU  not  <fMii  faeto  vacate  at- 
tachmenta,  tlie  asdgnee  hai  foU  power  to  fol- 
low and  secare  any  property  fraudulently  dia- 
poaed  of  or  conceded  t^  tbe  aaalgnor,  ud  to  - 
■etaaide  any  lien*  and  mooTer  any  proper^ 
BCqiil)«d  by  creditoia  by  fraud. 


tms  be  tiled  wblob  will  defeat  a  motion  to  stUke 
the  papet*  from  the  fllea  and  quaih  tbe  writ. 
Baltoji  T.  Taller  Nat.  Banh.  W  ni.  MEL 

The  Iowa  natnie  permits  tbe  amendinent  Ota 
defecUTeaflMBTlttoratlaebment.  GisTaa  t.  Cole, 
le. Greene. Ut;  Baonr.Frltoliard.eiowa.M> 

A  deteellre  aflMaTtt  mar  be  ameDded  ta  sah- 
Bttooe  as  well  as  to  form.  I«ninrortbr  v.  Waleia, 
11  Iowa,  OE;  Shaffer  r.  fluadwall.  ffl  Iowa,  Gn. 

If  tbe  defect  is  amended  the  plain  us  will  not  bo 
prejudleedbrtlie  detect.  Wadawoi^v.Obeenr.ll 
lova,RB. 

I(  Umoitii  InadTerteooe  the  Blanature  ot  the  ■(- 
Bant  and  that  of  the  oflloer  to  the  Jurat  were  omit- 
ted, thou^  the  alildaTlt  was  aotuallr  sworn  to,  the 
omlmton  mar  be  oored  by  amendmcDt.  Stout  t. 
TolR«T.Ulowa,11.11  Am.  Rep.U& 

Under  the  Kentnokr  statute  an  amendmeiit  mar 
be  made  to  aa  not  to  alfeot  the  Hen  If  It  oontalos 
only  eniA  matters  se  eiMed  at  tbe  time  the  suit 
waa  broufbt.  Allan  t.  Bcowo,  i  Met  iKr.)  SO. 
Overrullna  Pool  t.  Wetnter,  •  He*.  iSj.)  HB. 

BntlnChbellT.  nttarson.lTKr-I'Bep.SBS,  It  Is 
said  If  tbe  amdavlt  was  deteot!**,  aod  required 
amendment  the  pUoUS  baa  only  sucb  ben  as  be 
Boqulred  by  ameodloK  the  tmnndt  ot  aitaobmenl. 

Under  tbe  Hlohlcan  statute  the  sttacbment  will 
not  be  qoasbed  tor  defects  In  tbe  affldsrlt  It.  when 
objeotlon  Is  made,  tbe  plaintiff  ihall  file  sucb  aOda- 
Tlt  ss  Is  required  by  law.  Drew  r.  Oequlndie.  Z 
DoucL  (Kloh.)  M. 

A  statute  permitting  the  fliinc  <H  a  new  sDldBTlt 
to  ooneot  defeats  In  the  former  one  doee  not  per- 
mit the  ailojr  of  an  affidavit  after  Jud^meut  to  sup- 
ply tbe  place  of  one  wblob  was  noaffldavlc  because 
not  properly  ezecnied  as  asaliiBt  one  who  had 
purdnsed  tbe  property  trom  the  ■Haahnient 
debtor.  OreeuTault  i.  Varmem'  *  Hechanios' 
Bank.  2  Dougl  (Iflcb.)  tat. 

It  a  statole  atvea  tbe  oonrt  dlscretloD  to  pennlt 
the  nllng  of  an  andavlt  at  any  time  before  the  or- 
der al  dlsmlmal  Is  entered  for  failure  to  Qle  It,  It  la 


be  filed  after  tbe  propers  hu  been  told  under 
execution  on  JudiimenC  In  tbe  eult.  SsTtdge  v. 
Ottawa  Cn«u1t  JudRe  iHleh.)  SB  N.  W.  ac 

By  the  Ulnourl  statute  the  Insulllclenoy  of  tbe 
■SdBVIt  irlll  not  require  dlosolutloD  of  tbe  altaob- 
ment  It  plaintiff  will  Ble  s  Bood  aod  sullloleQC  affi- 
davit In  suoh  time  and  manner  as  tbe  court  may 
81  L.  R.  A. 


dlrecL    Hendettoii  v 

~  statute  Is  hi 


beavafledotonocdiatatalatuofc.   Averyv. 
lUHcnC 
IttbeaffldaTltltnotetvDedandtheJarBtis  net- 


Ill. 


lAlrd  Nat.  Bank  v.  Oartoo, « 


affidavit  sicned  l^an  affeotmay  be  amended 
ao  as  to  show  the  faotot  sseocy.  Klrhavllle  Bar. 
Bank  T.  BpanBter,  M  Ho.  App.  IR. 

An  tncorreot  statement  of  defendants  name  In 
tbe  Bfldarit  may  tv  oormoted  by  smendment. 
Htddleton  v.  name.  SI  Mo.  <U. 

Under  tbe  Missouri  statute  tbe  attaobmeut  Is  not 
to  be  dissolved  when  tbe  affidavit  Is  adjodsed  In* 
BufficleDtlf  tbeplBlntlff  Dies  a  (rood  and  sufficient 
affidavit,  aod  the  amended  affidavit  may  embrace 
tbe  same  or  other  aronnds  of  attachment.  Hna- 
crove  T.  Mott  90  Ho.  107. 

Under  the  Mlseonri  landlord  and  tenaat  aot  the 
eoDTt  saonot  dismiss  the  proceeding  If  tbe  Ispdiord 
otfen  to  flle  an  amended  affidavit  and  tbe  right  ot 
amendment  eilsis  wbeatbe  affidavit  speciflm  aoy 
of  tbe  statutory  gronads  tor  Msning  tbe  writ,  how- 
ever defectively  stated-  Bat  tbe  power  to  amend 
cannot  be  Invoked  where  there  ts  aotblnit  oonler- 
rlDB  juried ictlon.  Norton  v.FIake,aaHo.  App.«U. 

But  If  tbe  olerk  of  oourt  sweaie  to  the  afldatU 
before  bis  own  deputy  the  prix»edlQir  will  be  a 
nullity  and  cannot  sffDrd  frround  for  an  amend- 
ment since  there  Is  nothing  to  umend.  Oweos  v. 
Jobns,  U  Mo.  W. 

Under  the  Montana  code  affidavlla  In  sttacbment 
mar  be  amended.  Newell  v.  Whltwell.  IB  Mont. 
21B. 

An  affidavit  in  the  langgsge  ot  tbe  sutute  may 
be  amended  to  aa  to  eet  out  the  tpeolBl  fsots  relied 
on  to  support  tbe  Judgment.  Joaepbl  v.  Mady 
□olhlng  Co.  18  Moot.  ISO. 

An  amendment  may  be  allowed  ti 


ogle 


MBnnioTA  BcTRiMX  Couxt. 


JbrriU  T.  BaOer,  S7  Hinn.  83;  Faraur^ 
Loan  (C  T.  Oo.  t.  MinneapotU  Engine  A  M. 
Work*.  85  MIiKi.  S48;  Chamberlain  t.  ffBrien, 
46  Hfnn.  80;  Doa  v.  Saiphin,  47  Minn.  470, 
The  attachmenl,  knoniagij  procured  apon 
a  flctltioua  and  falw  claim,  must  be  fraudulent 
aod  void  as  u>  creditors  and  aasigneM  for  tbeli 

DoleBB  «praHl7  aalborized  by  gtatnte  tbe 
affldnflt  fot  attacnjnent  cannot  be  amended  in 
Bubatance. 

Drake,  Attacbm.  Tib  ed.  |g  87, 118,  and  caaes 
cited;  Crew  t.  MeOlvng,  4  O.  Qreene,  153;  BaU 
V.  AviM»<m.  40  Ala.  406,  46  Ala.  SaO;  .ffiot- 
man  T.6et(,  Sneed  (K}>.)  367. 

And  if  the  alaiute  provides  odIt  for  an 
ameadnieiit  of  defecta  of  tatta,  amenameuts  of 
nibaUnce  will  not  be  permitted. 

Drake,  Atlacbm.  7tb  ed.  |1I8  and  casea 
died;  John  V.  FarwU  Co.  ▼.  Wright,  88  Neb. 
4«;  Broekmin  t.&mii,  84  Neb.  227. 

An  affldarit  cannot  be  amended  and  give  ret- 
roactive Inrisdl  ctlon . 

Mvrwy  v.  Jfonfamdm,  S  Idabo,  1048;  Tan- 
ner dtD.  SngiTie  Co.  Y.  BaU.  22  F\».S»l: Soul- 
hoe  Y.  Rijfiy,  7  Fla.  SS6. 


Tbe  pneral  provisiouB  of  g^i  124,  127,  clMt>- 
ter  66,  Gen.  SUr.  1B78,  for  amendment*  In  or- 
dinary actiunt,  bave  no  application  to  a  pro- 
Tlaioaal  remedy  or  proceeding  collateral  totba 
main  BciiOD. 

.  MeDmaid  v.  BewiU.  No.  SI,  188,  DtiL  Ct; 
'^Frter  v.  White,  91  Micb.  74;  Bale  v.  CAnwOer.  t 
Mich.  6S1;  mnfm  T.  Aonon,  72  CaL  BBS; 
Sla«e^l«rY.  Bevaut.  1  Plnney.  848. 

Whatever  exceptions  Ibere  may  be  to  tbe 
general  rule  oovceming  Amendments  at  be- 
tween tbe  partiea  to  the  anlt,  ibej  ere  never 
permitted  to  affect  the  lotermediate  rights  of 
third  persons. 

Waplm,  Atlacbm,  lOB,  and  cases  died;  Aw- 
man  v.  Orereh,  112  Hbm.  IBO;  Haven  v.  Snaie, 
14  Pick.  88;  Wood  v.  Denny,  7  Qray,  HO; 
Toung  v.  Broodbaat.  28  Iowa,  589;  Sudft  v. 
C7ixter,  21  Pick.  211;  Bnmin  v.  MeClvdieg.  M 
Qa.  S77;  Cohen  v.Maneo.  26  Ga.  S7;  Fairfleid 
V.  Baldain.  12  Pick.  888;  Lutterteh  v.  Mtll^ 
henny  Co.  74  Tex.  78;  Fkxner  v.  Biekertm.  CS 
Ala-  12S;  Whitney  v.  Brvnette,  10  Wis.  91. 

Tbe  lien  of  an  attachment  obtained  on 
grounds  koonn  to  be  false  by  the  attachment 
creditors  wlien   they  made  tbelr  affldavits  wHl 


Wbei«  a  pecaon  baa  In  xood  talth  n»de  a  mWake  I 
In  the  amount  of  Indebtednm  to  BMure  which  tbe 
attachment  It  iMued,  it  to  wttUn  the  poirar  ol  the 
oourt  to  permit  an  amendment  to  be  made,  and 
plalntUt  ibould  not  loee  bit  vbole  lien  beoauae  of 
the  Inadvertant  error,    Newell  v.  Whltwell,  tupro- 

Under  a  itatote  pannltUnK  amendmoDta  to  de- 
teotlveaflaavUaan  alBdaTtt  mar  be  amended  b; 
addlns  a  new  Rvound  of  BttaobnieDt.— «»,  that  tbe 
debt  was  (reuduleatlr  oontiaoted.  I^tipatrlOk  v. 
neoQacan.  10SU.S.M8.nL.ed.2U. 

Tbe  Kault  of  the  above  deolaloni  would  seem  to  be 
tbat  U  what  purpom  to  be  an  alBdavIt  iBio  delect- 
tve  that  Id  taat  It  It  not  an  and*  vlt  then  ts  notblns 
to  amend  and  no  aid  can  be  derived  from  tbe 
statute  pertnitUos  amandmeDts.  The  only  eontae 
H  to  bexin  anew  and  tbe  Uen  will  then  date  from 
the  proper  comoieDeeuentat  the  prooeedlng*  with 


Some  of  the  atatsi  have  no  separate  statute  per- 
nlulDK  amcDdnema  of  attaobmcnt  alBdavjta  but 
the  courta  pemtt  an  amendment  of  suob  papers 
under  a  general  statute  of  amend  menta, 

The  general  statute  of  ameudmenu  doea  not  au- 
thonae  (befllins  of  a  aubnlBiled  affldavtl  In  atuob- 
ment  pmceedltifa.  Howard  v.  Fran  (Mich.)  olted 
In  IE  Fed.  Bep.  ■£. 

An  amendment  of  an  afBdavIt  muy  be  allowed 
after  tbe  BDdBvIt  baa  beeo  adjudged  tnaundeatao 
aatooonneot  ttaflKTOundaof  attaohment  br  "and" 
instead  of  "or"  nndrr  a  atatule  wblcb  pennlni 
anendmenta  of  pleadlaga  to  make  them  deSnlte 
and  oertaln  and  makes  the  andavlt  tbe  pJea  to 
attachment  caaei.  Salmon  v.  Hills,  ta  Fed.  Bep. 
8SS.  (  U.  8.  App.  im. 

An  ameodment  ma;  be  permitted  for  tbe  Inser- 
tion of  the  Cfarlatatn  names  of  tbe  platntllEt  al- 
tbongh  tbe  tlatute  does  not  ezpretsl;  provide  for 
amendment  In  attachment  caaea.  Barber  v.  Smith. 
UM  lob.  138. 

But  If  no  Btatute  permlta  amendmeut  of  artaoh- 
ment  alBdavltB  an  amendment  permlttlnK  the  In. 
MTtlOD  or  "^ot"  before  "ictlded"  In  an  affldavlt 
RaUDS  that  datendant  had  realded  In  (he  state  for 
lot  be  permitted. 
18  will  be  void.    Freer  T. 

Whice.  n  Hieb.  T4. 

An  ameodment  mar  be  allowed  In  matters  wbieb 
S1L.R.A. 


are  not  of  aabatance.  at,  If  plain  tW  Is  a  p< 
and  Its  Arm  name  alone  la  slven  In  the  alBdavn,an 
ameodmeot  maj  be  allowed  ao  aa  tu  give  tbe  bt- 
dlvldual  oamea  of  tba  paitnera.  Bmeison  v.  De- 
troit Steel  *  8.  Co.  lOO  Hfoh.  m. 

Under  a  general  atatule  of  amendments  an  afll- 
davit  tor  attachment  mar  be  amended  b;  leave  of 
oDuTt  ao  at  to  tnolude  tbe  venue,  even  after  a 
motion  to  qiatb  tbe  proaeedlnn  la  Ued  breause  of 
that  panioular  defeot.  Btruthere  v.  HoDowell.  ■ 
Neb.  Ol:  Hodolf  V.  IfcDonald,  S  Neh  Itt. 

An  affidavit  mar  be  amended  so  as  to  oorrect  tbe 
deacrtptlun  of  afllant  br  obanglnK  titm  plaintiff  to 
agent  for  plalntdL  Holme,  M.  A  B.  Oo.  v.  Curtla, 
(8Neb.nOL 

But  no  new  cause  of  attaobment  wblob  ezltled 
when  the  aotion  watoommeooedcaD  be  bronahtln 
by  amendment.    Brookmlre  v.  Boea,  H  Neb.  StT. 

Nor  can  an  amendment  be  permitted  to  state  tbat 
defendant  ta  a  nonrealdent.  Oarke  Bkg.  Oa  T. 
Wright,  B;  Neb.  KS. 

If  Hi  the  time  ihe  writ  Mtoed  plaintiff  did  not  own 
tbe  cstue  of  action  on  which  tbe  aliaobment  was 
baaed  anaioendmentlsnotproperto  permit  plalik- 
Ufl  to  ahow  tbat  he  had  pnrcbaBBd  It  atoaa  theooB- 
menoement  of  the  action.  John  T.  Varwell  Oo.  t- 
Wrlght,88Neb.44Ii. 

If  the  attachment  prooeedlng  to  andllaiy  to  the 
action  defecta  In  the  affldavit  mar  be  amemtod. 
Braooh  t.  Fisnli,  81  N.  C.180. 

A  defed  In  falllag  to  stale  bow  the  debt  wh  dne 
and  that  defendant  could  not  after  due  dlllgeiMa 
be  found  In  tbe  Mate  may  be  cured  br  ameodmenL 
Sbeldonv.Elvett,  HON.  0.4116;  Cook  v.  New  Yoi« 
Oomadum  Co.  lU  N.  C-  All. 

An  amendment  mar  be  allowed  ao  as  to  lAaoge 
the  dealgnstlon  of  defendant  from  Us  Inlllato  to 
e.    Hall  T.Tborburn.  Phlll. 


A  plaintiff  baa  a  right  to  amend  hto  affldavlt  aa  to 
mere  maitera  of  form.  Palmer  v.  Bother,  Tl  N.  C 
tBl.  But  tbe  ooun  Bars  It  to  of  tbe  opinion  that  If 
tbe  affldavlt  was  Inauffldetifln  matteraof  autManoe 
It  oould  aol  tie  amended. 

However,  a  later  case  decided  that  an  auwndiDant 
eSeoiing  the  subatanm  of  an  affldavlt  in  an  attaoh- 
ment  proceedliw  niar  be  allowed,  Cuabing  v. 
Btyron.  JM  N.  a  SSa. 

The  court  nay  permit  tbe  ftmendmeot  o(  aa 
aOdavIt  although  It  M  whoUj  inaufMent.    Brawn 


UK. 

be  poatponed  to  the  lira  of  anfaaeqnnit  aUacb- 
menta  obUloed  bj  otber  ci«dlu>nln  good  folth 
on  Ibe  Mine  property. 

Senate  V.  SeiM,  7  Tex.  dr.  App.  t60;  BaU- 
man  Bro$.  v.  Ramiry,  74  Tex.  S89;  MeSenty  v. 
Oladwirt.  10  OaL  S37;  SmlM  t.  Gettijiffer.  3  Oa. 
UO:  Fairfield  t.  Bdldmn,  \%  Pick.  88S:  PurM 
T.  Partridge,  8  MeL  84;  Crocker  t.  Atteocd,  IH 
Mmw.  689;  6M«  JHOinf  Cb.  r.  Aynfoi,  87 
ITla.  619. 


Under  ft  commoD-I&i*  asdgmneDt,  the  dfll' 

Entcreditorreap*  the  trait  of  bU  dillgeaee. 
>  bas  riebla  u  well  ai  tbe  Iniolvent  and  ibe 
Otber  creditor*,  aod  he  cao  be  ousted  of  bis  ad- 
vaolage  only  In  favor  of  tbme  who  by  the 
lerma  of  an  assiKomenl  are  required  lo  surren- 
der all  their  rights  to  tbe  future  acquldtloiu  of 
tbe  inaolTent  in  oider  to  sbace  In  hia  aaaigned 
caute. 

Oreatety.  Neal,  67  Fed.  Rep.  830. 

Defecla  in  Ibe  affidavit  tor  an  attacbmeat, 
and  irregulariliea  la  tbe  proceedinga  which 
would  prove  falal  on  error  or  appeal,  do  not 
render  Ibe  Judgment  *oid,  and  it  cannot  be 


Gollaterallv  Jmpearbed  oo  aooouDt  of  audi  de- 
fecia  and  irregularities. 

TUton  V.  CoJUld,  98  U.  a  ItS,  88  L.  cd.  8S8; 
Cooper  T.  B^nold*.  77  U.  8.  10  Wall.  SOS,  IB 
L.  ed.  Wl;BrMtein  t.  EolheAild,  32  Fed.  Rep. 
SI;  MalOeic*  v.  Denmore,  lOB  U.  S.  216,  37 
L.  eA.%\2; FitepatrickM.  Flannagan.lWU.  3. 
MS.  27L.  ed.  2\\.Erum-7.  Wt^n.  79  HI.  288; 
Mew  T.  Mavek.  79  III.  891;  Martin  y.  HaB. 
70  Ak.  421;  Van  Fleet,  Collateral  Attack,  fi 
aa7:  AOen  V.  Broien.  4  Met  (Ey.)  842;  Bromt 
V.  OvtlirU,W  HxxB.  id:  Carry.  Van Beeien,X 
Hun.  816;  Ee  Orieteold.  18  Barb.  412. 

An  affidavit  foe  attachment  can  be  amended, 
and  even  a  lubtequent  atiacbiog  creditor  can- 
not complain. 

Walter,  18  How.  Pr.  84S. 


MUehall,  J.,  delivered  tbe  ofiaioa  of  tbe 
court; 

Action  to  determine  adverae  clatma  to  leal 
property.  Tbo  contest  la  Irlansular,  and 
grows  out  of  the  following  elate  ol  faetB:  The 
plalntifT  owned  227^  feet  by  IBO  feet  in  the 
sontheaatetty  comer  of  block  18  In  Dayloo'i 


y.  HawHiM, «  M.  C.  Ufi;  Foinlnian  t-  DanMI,  SB  N. 
CStt. 

But  If  tbe  vrouotli  anlRDed  in  Um  orlalnal  affl- 
davlt  were  lemUlr  soffloieiit.  but  are  faJained  upon 
tbe  bearlna  of  smoUon  to  dtsmlM.  Ibe  plaintiff  wlU 
not  be  permlttrd  toaaslan  other  KTOumliofsttaob- 
meut  tor  tbe  purpoae  □(  keeping  the  Ueo  Intaot, 
DevilM  V.  Summit,  BB  N.  C.  UB. 


tects  of  form  an  ameiKlmeDt  csooot  be  allowed  to 
•uppl;  tbe  omitted  ftUeBSthm  that  the  atiaohmant 
la  not  "sued  out  tor  the  purpoae  of  vazlug  or 
bIub  tbe  defendant."  auoh  allegation  tielnir  a 


Tbe  aflldavit  mar  be  amended  so  aa  to  atate  tbe 
names  of  tbe  Individuals  oompoaliiB  Ibe  partoer- 
Bblp  plaintiff  ei   defendant,  which   namea^  were 


US. 

That  anant  Is  the  svent  or  attoraej  ot  the  plain- 
tiff ma;  be  diown  by  amendment.  Patilhaus  v. 
lAt>er.  M  Ala.  VI. 

If  ibe  alatule  preserlUoB  tlie  affidavit  docs  not 
raqnireit  tabe  sisoed.  tlieamlaBloa  of  tbeslgnalure 
Ifl  not  a  matl4:'r  of  aubslauoe  but  mar  be  supplied 
brameDdmeutin  open  oourt.  Watts  r.  Womaok, 
M  Ala.  806. 

An  affidavit  for  attachment  wlilQb  ataiee  that 
defendants  "are  or  will  tie  Justlr  Indebted"  may  be 
Binended  bT  MriklnB  out  tbe  words  "or  will  In." 
Tommer  '■  QamUe.  M  Ala.  aN. 

The  fallureoftbeolerktooerttfr  tbe  affidavit  la 
•  defect  of  form  and  ameedatde  betoreordurlcB 
tlMtrlal.    ardev.Adama,SDAla.llL 

Omission  M  aubaertptloo  mar  be  anpiptied  br 
ameDdiaePt.  We*t  TaoneBee  AcrL  *  M.  Amo.  t. 
Madlaon.  a  Le»,  401. 

The  clerk's  falinre  to  attaat  that  the  aflldavit  bad 
been  awom  to  may  tw  oiued  br  amendment. 
Wfle;  V.  Reonett,  B  Hazt  SO. 

A  defective  alBdavltmar  tie  amended.  Uaples 
T.  ninia,  11  Humpb.  HM,  U  Am.  Deo.  TTV. 

defeota  In  form  ameodment  as  to  detects  lo  sab- 
stance  cannot  be  allowed,  altbouitb  tbe  attacbmeti  t 
proceedloit  ts  mereir  anotUarr.  Watt  v.  (JanisB,  1 
Helak.  saS;  Ullard  v.  Carter,  T  Helsk.  HOI. 

The  nuittenof  aubatanoe  ars  the  axManoe  ot  um 
31  L.  R.  A. 


debt,  Its  amount,  and  that  It  Is  laatly  owlnx  from 
defendant  to  the  plalutiS.  that  soma  one  of  tbe 
oauaes  tor  which  an  attachment  mar  tsnie  exists, 
and  a  neffatton  of  a  purpose  to  vex  or  faarsa  tbe 
detendsDl,  All  elan  than  tbl*  la  mere  matter  of 
form.    Blma  v.  Jacobean,  n  Ala.  1% 

In  an  attachment  suit  br  a  landlord  niatteia  at 
aubatanoe  aie  that  tbe  advanoameniBwerelo  neoee- 
ssrr  tmplemenla  orprovtilona  (o  makea  ornp  or  in 
money  lo  purobsse  them,  tlwt  the  letiaiit  ooutd  not 
have  procured  ibem  otberwlse,  tlut  written  obli- 
Katlon  was  taken,  and  tiMt  It  w 


suit  br  a  lacdlord  acalnat  a 
tenant  tbe  aSldavit  muat  state  thst  the  relation  of 
landlord  and  tenant  eilaM  between  tbe  parttea, 
and  tliat  the  indebtedneta  la  for  lent  or  advanoea 
otlMth.  The  want  ol  ibeae  avermaots  cannot  be 
remedied  by  amendment.  3taneta  v.  Waaidna- 
ton,  M  Ala.  SBL 

Ad  aflldavit  In  an  attaohment  salt  tir  a  landlord 
aanlost  his  teuant  Is  tstallr  defective  If  it  does  not 
allege  that  tbe  removal  of  tbe  crops  from  the 
rcnied  premises  was  wlibout  tbe  landlord^  eon- 
sent,   ebleld  V.  Dothard,  H>  Ahi.  BK. 

The  affidavit  cannot  be  supplied  after  tbe  Imu- 
anee  of  tbe  writ.    Wrlshtv.Smlth.W  Ala.»4t. 
Satult  dcnpfno  omsndnwnt. 

Under  a  statute  rcqulrtng  a  dlschsrge  of  the 
attaohment  upon  motion  If  It  satlstactorllr  aii- 
pean  that  the  writ  was  Improfierlr  or  Irreculartr 
iMued.  tbe  aSdavU  cannot  be  amended  upon  suck 
motloD.  Wbiten  r.  Feaiaon,  72  CaL  U8. 
Sub  inahsenaaciratafttte, 

Tbeie  are  aotae  caaas  whioh  seem  to  be  flrmlj  op- 
posed to  permliting  anr  amendment  of  tbe  aS- 
darlt. 

In  Brown  v.  Ifo(3iisker>  W  6a.  BFI,  tbe  oonrt  In 
denrlng-  the  right  to  amend  aars:  "It  li  difficult  to 
oonoelve  Iww  aa  oath  when  II 
Umlnarr  step  can  be  ohaaged  so  u 
pmoeedlPR  whleb  ts  kissed  upon  It." 

^he  omMAm  01  tbe  ricnature  cannot  be  np- 
plled  br  smendmcat.    Ooliea  v.  HancD,naa.Er. 

If  Ibe  sOldavIt  could  be  ameoded  In  one  Impor- 
tant reepeot  It  might  also  In  another  uetil  Its  whole 
ia  changed  and  tbe  part;  afflant  made 
preaenting  a  etata  of  faci 


HniNssoiA  SupuKiu  CouBT. 


Mat, 


•ddlUon  to  St,  Paul,  apon  whicb  wm  dtuated 
aboate  in  wblch  lie  rasldecL  Tliti  block  vas 
not  aubdlvlded  into  lod,  bat  the  blocha  gener- 
all;  In  the  addition  had  bcMi  wibdl*ldecl  t^ 
plat  lato lota,  raiyingin  alwfroinSSIoSSifeet 
In  width,  and  from  tW  to  ITO  feel  in  depth. 
The  property  in  the  addition  is  itiictly  nroan 
In  character.  OnHoTember  M,  18M,  the  de- 
fendant Benedict  commcQced  an  action  againM 
the  plaintiff  in  which  a  writ  of  altachnrfnt  waa 
faaued  and  tevled  on  the  properlj  In  queation. 
Id  both  the  complaint  and  affldavU  for  attach- 
ment the  canae  of  action  waa  atated  to  be  opon 
account  for  goods  told  and  delivered  by  Ben- 
edict to  Heldel.-  Within  ten  daja  after  the  le«T 
of  the  attadnnent,  Heldel  made  an  asslirDment 


The  qneetloD  la  ntlaed  whether  this  na«  a  com- 
raon-lawasBlgiinieiitoranasslgiiDientnDderthe 
insolvent  law  of  1881;  but,  aa  we  view  the  caae. 
this  queatlOD  la  not  materkL  After  the  eieCn- 
tloo  of  Ibis  aMlgnineDt,  Heldel  made  ■  mollon  to 
dissolve  the  attachment.  Thereupon  Benedict 
amended  his  complaint,  aettlng  up,  in  place  of 


the  original  cause  of  acUno.  rizteen  other  aepa- 
raie  causes  of  aclicHi,  fourteen  of  which  wer« 
promiasory  notes  executed  toy  Heldel  to  various 
partlea,  and  bj  tbem  tranifened  to  Benedict, 
and  die  two  othera,  respectivelv,  for  mtmej 
loaned  and  for  goods  sold  to  Heldel,  by  other 
MTtiee  who  had  assigned  the  dalma  toBenedict. 
Benedict  also  made  a  motion  for  leave  to 
amend  hie  affldavit  for  atteobment,  so  that  ttM 
atatemeni  of  Us  caoses  of  action  would  ooa 
form  to  bis  amended  complaint.  When  the 
motions  came  on  for  heaiine.  the  court  denied 
Heldel's  motion  todteolve  Uie  attach  Qwnt,  but 
allowed  Benedicfk  motion  to  amend  hisafil- 
davit.  Heldel  then  commenced  this  action, 
his  contention  being  that  the  entire  tract  was 
exempt  as  his  homestead,  and  heuoe  was  not 
subject  to  attacbmeot,  and  did  not  pasa  by  hia 
assignment  for  the  benefltof  ctedltoia.  Both 
of  Ihe  defendsntB  denied  that  the  whole  timet 
was  thus  exMUpt.  but,  as  against  each  other, 
Benedict  claimed  that  hla  attachment  oontti- 
tuted  a  lien  on  the  non-esempt  pert  of  the  tract 

erlor  and  paramount  to  the  asdgDment  for  Uie 
Dneflt  of  cradhora,  wUle  Habigfaorat  claimed 


r.  JaoksoD, 


frcon  those  aetoallr  swom  to.    Hslle; 
tfMd.»L 

Id  the  sbaBDoe  of  express  statatory 
sIBdaTlt  oaimot  be  amended  so  as  ta 
oorporatlOD  as  plalnUS  Id  place  of  the  IndlTldasIs 
trlio  onmpoee  It.  0.  H.  Vsigo  A  Oo.  r.  Cntsbair.  IS 
iDd,  App.  m. 

An  affidavit  on  which  a  tomsm  attaohment  Is 
■rounded  can  behelpedneltber  brasapplemsDlal 
nor  SD  smcDded  sfMavlt.  Jaooba  v.  Ttcbenor.  ST 
W.  N.  0.  8G. 

A  Bupplemeolol  aOdavlt  wUl  not  be  received 
'   wbeo  the  aiifffDsl  proves  to  be  iDiDfltoleDt.    BU 
drldire  V.  BoblDSOD,  4  3err.&It.518. 

Not  will  an  aneDdment  be  allowed.  Uylert  v. 
While,  1  W.  N.  C.  BBS. 

AlthOQKb  In  the  PeongylTanla  lower  oouTt?  It  has 
been  held  that  an  sfflidavlt  may  ie  Hmended. 
Brock  V.  Brock,  IT  Phlla.  IBII:  UcCuUey  t.  Ghls- 
holiii.lSFhllH.  887. 

AaatBdaTltfQrBttaotiineatcSDDOt  be  amended. 
Mail  V.  Abramsoa.  08  Tex.  SSI;  Slsughter  v.  Bev- 
sns,lPlnDer,8*8. 

The  atatutorr  remedr  by  attaohineDr,  betog  ■um- 
marrlD  cbBracIer  and  nnerouB  Id  Its  directs,  haa 
by  all  ooarls  and  Id  alltini«e  beeo  reBirtcied  by  the 
meet  ruarded  rules  of  oonatruollon.  The  rlR-ht  to 
ameDd  does  not  eilit  unlees  il  be  given  b;  the 
Btatate  ot  attaehment  or  by  soma  other  statute  in 
pan  maler^  Sydnor  t.  Chambers.  I>all.  Deo. 
(Tei.l  SOI, 

Id  the  abssDce  of  a  statute  autborlalDK  It  sbourt 
has  not  power  to  allow  the  amendmeDt  ol  an  affi- 
davit for  an  attacbmeet.  Flexner  v.  Dlckerson. 
«  AlB.  m  Bennett  v.  ZabrteU,  a  N.  M.  T. 

ThststatementiB  not.  however,  supported  by  all 
the  authorities.  Ot  oouiee  If  a  statute  attempts  to 
reffulate  the  matleraad  permlte  amendoieatB  Id 
aome  casee  while  fallios  toprorldefor  others,  the 
proper  rule  ot  eoDanuatlOD  would  probably  be 
that  In  the  latter  clan  or  eases  atDeudmeDta  could 
Dot  be  permitted.  Butin  the  entire  abseuce  otaoy 
statute  OD  the  subleol.  a  iBtsre  Dumber  of  oases  per- 
mit Bmendmeots  in  matters  of  form  when  the  at- 
taohmeDt  Is  JurlsdlotloDBl,  and  permit  all  klnda  of 
ameodmentB  when  Ihe  attaohment  Is  ancillary. 

Ameadment  ot  the  aflldaTit  in  sttBehment  so  as 
to  add  the  DGceseary  allegation  that  the  i 
due  upon  eoDUaot,  express  or  Implied, 
Judgment,  may  be  allowed  inaolteulcoourtortbe 
„ ^-.._. , ,.  ._.  ._    ...  «,,utesofthB 


land  Is 


State  In  whiota  the  oouit  It  heM,  tbe  state  oomt 
would  have  do  power  to  allow  tt,  ahioe  In  flia 
United  Slates  oonrta  tbe  attaobtMot  Is  net  Jotlane- 
tioDsl  but  Is  meielr  fncMonlal  to  the  salt.  Jnria- 
dlotlonof  whloh  must  have  been  acquired  by  per- 
EonsI  serviae  of  piooeas.  BrstelD  v.  BolhMddld.  M 
Fed.  Sep.  fli. 

SiDoe  the  JarisdlotloD  of  tbe  court  Id  caaea 
arlglng  in  New  York  before  tbe  Oode  depended 
upon  the  faota  set  up  tu  the  affldavlta.  the  ant- 
flolenoy  of  Buob  affidaviia  waa  neeesasrily  a  ]>•- 
risdloUonal  questioD;  and  It  they  failed  to  slate 
racu  DBceaury  to  confer  Juriadictlon  tbe  deteot 
oouldnotbe  suppllad  by  aoeudDieDt.  But  undo 
the  Code  aitaohmeni  It  not  an  ongtaal  pioona  and 


appear  that  tbe  foots  exist  tor  whiob  the  Code  per- 
mits an  attaohntODt  to  taeae.  And  under  tbe  Code 
tbe  affidavits  are  piooeedlnga  In  an  aotlon  within 
the  meaning  ot  the  seotton  which  authorlaee  the 
□ourt.  in  fDrthersDee  ot  Justice,  to  smend  any 
pleading  or  prooeedlnr  by  iDsertlDg  material  alle- 
gattons  therelo.  Furman  v.  Walter,  18  Qow.  Pr. 
StS. 

In  DoDDell  V.  Byem.  80  Ho.  3BE,  tbe  court  saya. 
where  a  detendant  Is  penmnolly  served  with  proo- 
eee  or  voluntarily  appears,  tbe  proc«edlDgB.  how- 
ever defective  the  affidavit,  will  be  valid  and  tbe 
righte  acquired  thereby  will  not  depend  for  their 
validity  upon  the  attachment  but  upon  the  Judg- 
ment which  will  bind  the  attaobed  property  as 
well  sa  the  other  property  of  defendant. 

An  amendment  maybe  allowed  to  supply  deteola 
in  the  arljdnal  affldavlta  and  show  facts  auihorlt> 
ingUie  atlaohmeot.  As  where  tbe  omieelan  Is  to 
make  a  formal  computation  ot  reoelpla  for  the 
period  covered  by  the  demand  and  deduct  the  ex- 
penses therefrom  so  as  to  ahow  the  eiaot  amount 
demanded.    Buhbacher v.  Cawthie.  ItHlso.  ML 

A  mistake  In  the  naneot  the plaioilff is  note 
jurdsdlctlODal  detects  bat  may  ,be  oorteoied  by 
amendment  at  any  time.  Rulhe  v.  Oreen  Bay  t 
H.  R.  Co.  8T  Wis.  8U. 

The  oourt  may  permit  tbe  oonectlon  ot  elerloal 
erroia.  as  of  the  Insertloa  of  a  false  date  by  the 
clerk,  atanytlmeL  Andeiaon  v.  Eanawha  Ooal  Oo. 
Utv.Ya.fiai. 

There  are  many  ooaes  In  whloh  the  original  affl- 
davit  may  be  amended,  tueh  as  mere  clerMal 
errors  and  certain  defeoca  in  form.  Crtm  v.  Har- 
mon, S8W.Ta.M> 


yCoogle 


thU,  n  to  tbe  HdgnoMot,  tbe  ftUaclmient  «m 
<tlKbmrged — First,  by  force  at  the  ftsilgiimeiit 
ftMlf,  u  being  made  nndei  tlie  Imolveut  law 
of  1881;  kik),  wcoDd,  because  of  the  uneod- 
mutt  of  the  compUlnt  mai  affldavlt  foi  aUacb- 
^wnt  lubstitDtlDg  entlTelj  dUterent  cauaea  of 
action  after  the  rlcbts  of  cre^lton  nnder 
tbe  aattsnment  bad  iotciTened.  The  trial 
court  held  ttaat  Hddel  was  aoiy  entitled,  «•  « 
bomealead,  to  the  dwelling  and  tbe  land  on 
^rhlch  It  WM  altaaled,  not  exceeding  in  alie 


paramount  of  Hablt;h<»tt'B  intereit  nnder  the 
wwl^ment.    Both  Heidel  Kud  Habighont  ap- 

1.  We  are  of  ot^Dfon  that  thededslooof  the 
court  as  to  tbe  eileiit  of  Heidel'i  homealead 
exemption  waa  correcL  The  tract  waa  within 
the  Iiid-ont  or  platted  portion  of  an  iacorpo- 
rated  citf.  It  «a«  iiricilj  urban  in  character, 
— a  fact  which  dlatinfcuisbesthe  case  from  that 
of  A  Smilh'i  Sttatt,  Ql  Minn.  S18,  relied  on 
t>7  plain  tiff 'a  counaeL    Itia  almoat  Impoaalble' 


fa>  cooatme  the  crude  urovUiotia  of  oar  bome- 
alead law  wlthootaomatlmea  reaortlDg  to  what 
might  aeem  to  be  Judicial  ICKisUUoD,  and  it  b 
•Imoat  equally  difficult  to  build  up  •  line  of 
dedafoDitbatwUl  always  be  strictly  lopitcatly 
con^teat  with  each  other:  but  the  conclusion 
arrfred  at  by  the  trial  court  is  the  oaly  eoul- 
table  and  rcaaocahle  one  under  the  factaof  tbii 
case.  It  ia  not  to  be  preeumed  that  the  l^ia- 
lalure  intended  that  where  a  part  of  tbe  plaited 


the  plat,  a  party  might  claim  an  exemption 
to  tbe  extent  of  acres;  while  his  ndgbbor  acroaa 
the  street,  realdlng  on  a  block  of  exactly  the 
same  kind  of  property,  bat  subdivided  on  tbe 
plat  into  lota,  could  only  claim  2,000  or  8,000 
square  feel. 

2.  Assuming  that,  at  between  the  parties  to 
(he  action,  tbe  amendmeDts  to  Benedict's  oom- 
plaint  and  affidavit  for  attachment  were  per- 
missible, yet  we  are  of  opinion  that  the  effect 
of  them  was  to  discharge  the  atlacbmeot  as  to 
the  InterreDing  rights  of  Habtghorat,  and  the 
credllora  whom  he  represents  nnder  the  e*- 


An  error  of  the  Jnattoe  to  Inaertlng  tbe  ilata  on 
whiob  I  he  affldavlt  bean 
■nenilDient.    State  T.  Uoran,  4S  N.  J.  L. 


1  loin 


t  tbe 


name  of  one  of  tbo  plalntUbi  get  forth  tn 
■■i«tk>a  whloli  was  omitted  tnio  the  alBdaTlt. 
Sbaw  *.  Btom,  4X  Hiss.  SOB. 

niat  the  srounda  of  atCaohmeiit  sat  out  in  the 
•IHdaTU  are  atated  In  the  dlaJunctlTe  ts  a  matter 
■ubfeet  to  amendmeDt.  Blahop  Broa.  v.  FennertT, 
46HtSS.STCL 


MtaaTBI. 

A  claim  In  tbe  affldavit  for  a  part  of  the  demand 
whliA  la  not  due  It  a  defeot  as  to  which  an  amend- 
noDt  mar  be  alloired  ao  aa  to  eipontte  that  part, 
JMshelmer  v.  MoDanlel,  flB  mm.  S». 

If  the  grounds  for  attaobment  stated  &>  tbe  alB> 
darltare  tbneefoT  tbecaieof  aOetitwblahladiie, 
•ndnoiihoM  tor  a  case  where  tbe  debt  la  not  dns, 
which  ta  tbe  true  slate  of  ease  Id  eiHt,  the  ooort 
■bould  permit  BD  ameDdmeiit  to  properly  stale  the 
raota.    Baker  Wire  Co.  v.KlDrman.UEBii.m. 

Tlie  afBdarlt  mar  be  amended  >o  as  to  atate 
formallr  and  deOnltely  wliit  M  alrearty  Rated 
thereto  InforiDBUy  and  IndetlDltely.  Burton  r. 
RobloaoD,  6  Kao.  XJ;  Wells.  T.  A  Co.  v.  Dsofonl. » 
Knn.«T. 

To  FersosOD  T.  Smith.  10  Kan.  S9T.  the  court  saji 
It  theatRdarltla  not  aufflcMntly  deflnlte  and  cer- 
tain tbe  defeodaota  should  to  slate  Id  their  motion 
to  dlaaolre  lo  u  to  Ktve  tbe  plalnlUt  opporlunjtr 

If  an  andaTlt  for  attachment  was  made  by  a  per- 
son who  was  In  fact  agent  for  plaintiff,  but  who 
fslled  to  show  that  fact  In  the  aflidavit,  tbe  omis- 
sion mar  be  sappUed  by  amendment.  Traoj  t. 
Gunn.  SB  Keo.  HOB. 

If  the  efflda'Tlt  la  readable  bot  not  wholly  rdd 
becanae  awoni  to  before  tbe  attorner  of  the  plain- 
tiff who  waa  a  ttotatTpntdJo,  (be  court  mar  permit 
ao  anMDded  aflldarlt  pTOperlr  executed  to  tie  tiled. 
SweorinKen  r.  Bowser,  ST  Kan.  1S& 

If  the  atBdavtt  Is  Informal  only  tbe  conrt  mar, 
upon  motion,  require  tt  to  be  mads  formal.  Bob- 
IDsoo  T,  Burton,  B  Kan.  iSB. 

A  second  opportuDllj  to  emend  may  be  refused 
when  ample  ttme  and  OHiortiinl^  hare  already 
81  L.B.  A. 


been  streD  tn  wliloh  to  make 
JMd. 

The  court  should  onlr  permit  aneh  amendments 
asdo  not  change  tbe  cause  of  action,  and  tfaerefora 
If  aeprooMdlnirsare  tniUtutvdand  tbecaaefuDr 
tried  under  one  section  ot  the  statute  the  court 
diould  not  allow  ao  amendment  which  will  hue 
tbe  aoUoo  upon  another  seotlon.  Jaffiar  r.  Wolfe, 
1  Okhu  as. 

A  statutorr  requlreniBnt  thai  the  oartlflcata  ot 
the  aecretarr  of  state  tiiould  be  annexed  to  the 
jurat  of  a  oommlasioser  ot  another  atate  before 
whom  an  affldarit  la  made  mar  be  comidled  with 
br  amendment.    lAWton  t.  Eld,  a  Barb.  80. 

Buiir  iheatBdaTttwaainBonoleDt  to  alreluri^ 
diction  tt  cannot  be  amended  so  as  to  confer  It. 

Hulwtantlal  defects  In  affidavits  wliloh  are  Jorla- 
dlctfonal  Ic  the  proceed  Inita  are  not  BmendablSb 
Tanner  A  D.  Engine  Oo.  r.  Hall,  a  Fla.  881. 

tt  tbe  detect  In  thesOdavIt  Is  snob  that  tbe  court 
acquires  ao  jurtsdlotiOD  it  will  not  be  aided  by  a 
subsequent  amendment,  allhongh  a  good  cause  tor 
attachment  li  then  stated.  Pope  t.  Hlbemla  Ins. 
Oo.  U  Ohio  Bi.  4St 

If  no  oath  wbb  In  fact  taken  t«  the  anda*lt  there 
la  ootblng  wbicb  Is  the  aubject  of  amendmetit,  but 
BQ attempted  amendment  will  beanew  aDdaTlt, 
and  unlets  died  In  time  It  Is  of  no  effect  In  the  suit. 
Carlisle  T.  Gunn. «  Hin.  SO. 

If  ihe  altaohment  was  Iwued  without  an  aSMartt 
the  aOIiiaTlt  cannot  be  supplied  by  ameodnient. 
MoRCfDOldB  v.  Neal.  8  Humph.  VS. 

Ad  BffldBTit  which  wholly  omits  to  atate  tbe 
grounds  ot  tbe  cause  ofaoiloola  not  Bufflclcnt  lo 
glre  Jurisdiction,  and  cannot  be  rconedled  br 
amendment.    Zerega)  r.  Benolst,  8i  How.  Pr.  19. 

Ttaat  tbe  oalh  was  properlr  laken  to  tbe  affldartt 
cannotbeshowobrameodment.  Oosoerr.Smltlt. 
aew.Ta.TW. 

AddlHondl  afUavOa 

"Hie  New  York  siatntee  provide  for  tbe  oes  ot 
afltdarlta  upoc  motion  t«  dlnolre  tbe  atlaebmcot. 
Uader  It  supporting  alBdarlta  msy  be  filed  In  case 
aOdarlta  are  used  in  opposlllon.  but  notottaerwlae. 

If  amotion  lo  vaate  Is  made  upon  the  papers  on 
which  tbe  warrant  Is  granted  additional  affldarlta 
cannot  tie  put  Id  In  support  of  tbe  attachment. 
TroWs  Prtnt.  *  B.  Oo.  v.  Hart,  tO  How.  Fr.  UO: 
Bpeer,  S  Jonsa  *  B.  lUi  Steuben 


.,  Google 
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HniinaoTA  StirKBicB  Coubt. 


dgnmetit.  Tbe  mm  end  men  t.  It  will  be  ob- 
served, in  not  of  roatlers  of  mere  foTin.  oi'  of 
themaonerof  BiHtIng  ilie  Mine  cause  of  actloD, 
butfi  afuliHtituUoQ  of  entirely  dlSereDt  caueea 
of  ictioii,  baf  loff  no  coiinecMnD  with  that  set 
np  tu  tbe  oTiKioal  complaint  and  afSdavit 
11)6  extent  of  tbe  rigbt  of  ameodmeDt  aa 
■gaiDst  the  defendant  In  an  action  la  not  necea- 
aartlj  by  any  means  the  extent  of  the  ri);hl  of 
ameDdment  at  sgalDiC  tbtid  putlea  who  have 
acquired  iDterveniog  rlftbts  In  tbe  attached 
properly.  The  interveninE  rights  of  third 
paniea  are  quite  as  sacred  as  the  plaintiS's 
illtbt  of  ameodment  as  against  the  defendant 
debtor.  Tbe  courta  bave  llkewiae  generally 
Tecognjzed  subsequent  aKacbing  crwllots  as 
occupying  in  this  regard  a  more  farcied  posi- 
tion tlian  voluntary  purcbsaera,  ao  that  some 
amendments  whicb  would  be  allowed  againat 
the  latter  would  be  held  to  discbaige  Cbe  at- 
tacbment  aa  to  the  former;  and  It  seems  to  us 
that  tb«  rigbta  of  creditors  under  a  general 
atalKoiiKDl  for  tbelr  beoeOt  are  Quite  as  great 
aa  those  of  attacbing  creditors.  Tbe  autoorl- 
tlea  seem  to  be  practically  all  one  way  on  this 
qneetioD,  and  we  have  fotind  no  case  that  ^oea 
any  where  near  ao  far  as  to  hold  that,  as  against 
credllora,  a  plaintiff  may  amend  by  substitut- 
ing an  entirely  different  and  diatinet  cause  of 


action  for  the  one  slated  in  bis  orfglnal  com- 
plaint and  affldarft.  That  thia  cannot  be  done 
would  seem  on  prludple  to  be  aeU-evldenL 
Creditors  under  thla  auiniment  are  entitled  to 
all  the  aniplus  that  is  left  after  satisfying  the 
liens  upon  the  properly  existiug  at  the  d^  of 
the  assigumeut.  Wheu  this  aasignment  waa 
made,  [be  claim  apon  which  the  property  had 
been  attached  waa  wholly  fictitious  and  tm- 
founded.  Hence  no  recovery  could  have  been 
bad  upon  It,  and  the  creditora  under  tbe  as- 
aignment  would  have  secured  the  property  nn- 
encumbered.  But  by  this  amendment,  made 
after  tbe  right  of  crolilora  bad  intervened,  11 
la  sought  to  aecure  a  lien,  paramount  to  these 
rights,  for  other  debts  which  had  not  been 
sued  on  at  all  at  tbe  date  of  the  aaslgnmenL 
With  one  ezceptlon,  all  tbe  caaea  cil«d  by 
counsel  for  Benedict  relate  to  the  right  of 
amendment  as  between  tbe  parties  lo  tbe  action, 
and  heooe  are  not  in  point.  Tbe  only  case 
where  the  right*  of  a  third  party  had  fnler- 
veoed  b  nUoA  v.  Ogfefd,  «S  U.  B.  1«3,  38  L. 
od.  858.  But  In  tbat  case  tbe  Indebtedneaa 
stated  In  the  original  afOdavit  and  declaration 
waaupoDacoocot  tor  goods  sold  and  delivered, 
while  In  the  amended  atBdavit  and  declaraticM) 
It  waa  upon  a  note  for  the  aame  amount  given 
to  balance  the  aame  account  aet  forth  In  the 


County  Bank  v.  All>etKer,  TB  N.  T.  US,  Baverdna 
U  How.  Fr.  18L 

On  a  bearing  of  a  motion  to  dtaohargv  an  attaoh- 
DMOt  Ismied  upon  an  InsulDoteot  aflldavlt,  It  ti  not 
oomnetent  fnr  plalnttff,  tn  the  abfence  of  leave  to 
amend  ora  motion  for  anoh  leave,  to  eapplement 
tbe  affldavtt  by  new  aOldavlia.  Gamer  t.  White, 
K  Ohio  St.  IBS: 

A  OefeoUve  afldavlt  cannot  be  supiilemeiitad  by 
a  subsequent  aflldavlt.  United  SUte*  Baking  Clo. 
V.  Baohman.  88  W.  Tb.  SL 

The  flilDcof  aaupplemental  aOdavIC  preseota  a 


JMgM  W  atiund  at  against  tMrd  ptrtoa, 
Bhidei.  t.  BMmaaar  makes  ■  dtstlncUoo  wfaloh 
has  not  been  tuUj  developed  tjr  tbe  deolsloas.  The 
qneatlon  orameadiDr  as  acalust  tbe  original  de- 
fendant Is  qult^dltterent  from  that  of  amending 
aaasalnst  a  subsequentRttaoblng  creditor  oroclier 
third  peraOD.  Tbere  are  cases  vhtoh  hold  tbat 
third  peraons  caonot  attaok  the  prooeedinm  lu  Ihe 
■tuchment  suit.  It  such  doatrlne  Is  adopted  It 
irould  eliminate  the  neoeeilty  of  determlnlog  the 
queslloa  of  the  light  to  smeDdaa  against  tbem. 
Ibatclaas  of  caaea  does  not  involve  the  qu<>el1an 
at  unendment.  so  such  oases  will  not  lie  collacied 
hMMk  Attention  Is,  however,  call^  to  tbem  and  to 
tbe  tutc  applied  in  tbem  as  stated  In  Tllton  v.Co- 
Seld,  98  n.  H.  IBB.  a  L.  ed.  BBB,  wbloh  held  that  pur- 
OtiasenpflruIeTUcUtcoannotattaeklDequliy  a  Judg- 
ment In  lu  altacbment  proceeding,  allboitrb  tbe 
oourt  permitted  an  amendment  of  tbe  affldavll  so 
as  to  Include  a  pTotnlssory  note  wblcta  had  nut 
been    ortglnallr   Included  In   tbe  action.   If   tbe 

Borne  caaea  permit  amendmenta  as  against  third 

A  dateotlve  slgoalure  to  tbe  alSdavl  t  may  be  eor- 
reet(4  as  against  a  subaequenc  attacblnn  creditor. 
Verteobeim  r.  Cbflln,  47  Ark.  u. 

Tbe  Jurat  of  the  oBkoer  vfao  admlnlilered  tbe 
oath  to  tbe  afflaot  may  be  added  bT  amendment  aa 
agalnat  a  subeegueitt  attaching  orediior.    Ii;<d. 
81  U  R.  A. 


An  aDdavIt  for 
nltely  state  the  natum  of  the  demand  imkr  be' 
amended  aa  against  an  Intervening  creditor  under 
the  provtslonsof  the  Colorado  Btatulesas  to  ameDd- 
Tnenta.    Leppel  v.  Beck.  £  Colo.  App.MD. 

An  affidavit  wbloh  does  not  slate  tbatplatntUt 
had  a  Just  demand  agelnst  derendaots.  nor  tba 
amount  due.  Is  so  far  autileoc  to  amendmeni  tbat  tn 
esse  Judgment  Is  entered  on  It  the  Judgment  wilt 
not  tw  void  BO  as  to  tie  suhjeet  to  oollaleial  attack. 
Burnett  V.  Mei;lney.  DiMo.  tBO. 

Amendmenta  by  leave  of  court  adding  addi- 
tional Items  of  tDdebtedaeM  are  onnclusira  a* 
against  a  Surety  oaaLoodglven  for  a  release  of 
the  properly.    CSiapman  v.  Stuokey.  IS  111.  App.  31. 

Tbe  amendment  of  ibe  urlgloa)  aDdavlt  wltboiU 
the  obJectloQ  of  the  prlndpaU  defendant  la  nut  a 
matter  to  wbtob  tbegamtshiraeanmakeoblectkm. 
Baltimore,  O.  *  C  B.  Co.  v.  Taylor,  81  lod.  U, 

Other  oasea  refuse  to'  reeognlaa  tbe  right  to 
amend  aa  against  third  pereons. 

An  affidavit  wblob  seta  forth  no  canee  for  attaofa- 
meat  cannot,  as  against  subsequent  attaobment 
oiedltors,  lie  amended  so  as  to  give  tbe  court  Jurto- 
dlctlon  over  the  property,  although  Ihe  aiatute 
provides  for  theameiidmeot  of  Informal  or  insuffi- 
elect  afflda vita.   Menlxer  v.  SlllBon  ((Jolo.)  IShc. 


n  wiu  Di 

tbe  priority.    Patterson  v.  TbeOuloace,  1  Disney 
(Ohio)  MEL 

If  the  original  affidavits  are  deifectlve  so  as  to  re- 
quire amendment,  tbe  amendment  wtU  be  good  as 
between  plaintiff  and  defendant  from  the  time  oC 
the  comiDenoement  of  the  action,  but  aa  lo  Inter- 
rnvdlaie  atiarblug  credlioia  It  will  t>e  good  only 
from  the  lime  tbe  amfskdment  Is  Ued.  Bell  v. 
BaU.XDuv.£8&  ILP.F. 


Disr.zBabyCoOgle 


aebt;  Koi  the  court  place*  III  decUdoa  expnMly 
upon  the  ground  that,  whfla  Ibe  deecripUon  of 
tMCmuK  of  acHoD  ivaa  changed,  rat  it  itm,  in 
▼lew  of  equity  and  Id  point  of  fact,  aubataa- 
tlallj  tbe  aame  wlUi  that  orl^na]!/  dwcribMl. 
The  court  alao  calls  atteotfoii  to  tbe  dlwJDCIIon, 
already  alludrd  to,  between  crodlton  and  vol- 
nntary  porcbaMn;  aaylng  ibat  tb«^>nlea  in 


Uie pen^nl*."  The  autborltteaapoD  tbtiiqL__ 
Hon  are  died  In  Wapien,  Atlachm.  ^  145.  and 
Drake,  Attacbm.  ti^  389  et  leg.  Our  conclu- 
aton  IB  that  ibe  allachment  waa  discharged  ai 
to  tbe  awl^nee,  Habighotat,  by  tbe  amend- 
ment referred  to. 

It  appears  that,  before  this  action  was  com- 
menced, th«  airignee  had  lalerreoed  In  tbe 
anlt  betnera  Benedict  and  Heidel,  and  made  a 
motion  to  dissolve  the  attacbmeol  and  that  the 
eourt  denied  th«  motion.  It  is  now  clafmed 
Ibat,  under  this  decision,  the  validity  and  pri- 
orltj  of  the  attachment  lien  U  tu  Judicata. 
But  It  is  nell  settled  that  tbe  determination  of 
a  motion  or  aiunmary  application  Is  not  m 
fvdieata  so  as  to  prevent  tbe  parties  from 
drawing  tbe  same  matters  in  question  anin  In 
the  mote  regular  form  of  an  action.  Black, 
Judgm.  g  MI;  KaniM  v.  Minnneapau  A  8t. 
L.  R.  Co.  88  Hlon.  419. 

XJvoTi  t^  appral  qf  the  plaifUiff  the  order  op- 
p&iltdfrom  it  affirmed,  and  upon  Vie  appeal  ot 
d^eniiaiU  BabigAortt  th«  urder  geppealedjrom  it 


r.  BsHBDicr.  4M 

rehearing.  In  respoDse  to  which,  on  Jnna  4, 
ISUK,  the  following  opinion  waa  banded  down: 
Tbe  application  for  a  reargameat  Is  denied; 
bnt  in  doing  so  it  is  proper  to  as;  that  posalbly 
tbe  statement  in  the  opinion  that  "the  detn 
mlnatioD  of  a  motion  or  aummsiy  application 
Is  not  re*  judicata,  so  as  to  prevent  the  parttea 
from  drawing  tlie  same  matters  in  qnesUon  in 
tbe  more  regular  form  of  an  action,"  may  be 
too  broad,  and  not  Dalversally  true  under  our 

traciice.  It  waa  not  oeceatary  to  go  that  fu 
I  Ihia  caae.  The  caaa  of  Ihet^  v.  m.  Jokn. 
£0  N.  T.  908,  relied  on  by  counsel  a*  qualified 


of  holding  that  in  the  c 


aueslion  of  fact,  the  decision  of  a  point  actu- 
lly  litigated  upon  the  motion  la  an  adjudica- 
tion blDding  upon  the  parties,  and  conclusive 
to  iliat  eiteni,  la  the  present  case  It  appears 
from  the  memorandum  of  tbe  trial  Judge  that 
the  only  qoeation  which  Hablghorat,  aa  Inter- 
vener, waa  permitted  to  llllgele,  was  whether 
the  aaatgniDent  by  Heidel  to  bim  for  tbe  t»cn- 
eSt  of  creditors  was  under  the  InsolTent  law 
of  1881,  and  hence  ip»o  faeto  worked  a  dta- 
Bolntlon  of  tbe  Benedict  attachment.  Tbe 
court  held  that  it  was  merely  a  common- 
law  aMlgnmenl.  and  therefore  did  not  tpsa 
/oefodlBwiive  tbe  attachment;  and  this  was  tbe 
only  question  litigated  or  decided  on  tbe  mo- 
tion. Hence,  under  any  rule,  the  quettlana 
decided  by  ui  were  not  reijudieata  by  itae  ot< 
der  denying  the  motion. 


MONTANA  SUPREME  COURT 


Jntan  H.  LETSON,  Substituted  tor  Jamea  A. 
Talbott,  Admr,  etc.,  of  Andrew  J.  Davis, 
Deceased,  Appt., 

Andrew  J.  DAVIS,  Jr.,  rtol.,  Bapt*. 


ftmsam^fitt 


•  made  Miusa  mortli  t)r  sotnal  Oar 
UveiT  ai  a  xltt  without  IndotaemeDt  on  the  oer- 
tUtoatca  oranf  assignment  In  wtitlng  or  transfer 
on  the  books  ot  ibe  companj,  at  least  wherB 
ttero  k  no  assfcomsnt  or  power  ol  attorney  on 
^>  lack  of  the  certlfloatee  aoil  tbe  b;-la<ra  re- 
quire no  tilaok  tor  suoli  purpose  or  anrtblns  ez- 
eept  a  toanaler  on  the  books  of  the  bank. 
S.  A  ffin  omnaft  anortis  ia  not  Umltftd 
to  tbm  erent  of  the  donor^  fltUnre  to 
rotwrnfroaa  fttvlp  on  whiob  be  liai '  -  to 
start,  brals  statement  ttiat  be  wants  th»u.,iiee 
to  have  ft  M  be  does  not  conte  back  or  \I  any. 
tbtoi'  happena.  where  this  remark  te  made  after  an 
•etna]  deUrerr,  without  quallficatton  olthe  dft, 
and  to  reapome  to  eno 
hIspToipeatooriife. 


Hon.— For  irtrt  CMtufRarfitsnatalnedto  tbe  ex- 
tent ottnnsferrlDB  a  lariv  porilon  of  ttte  estate  of 
adoDor.seo  aiBoPaa«v.Lewis(Va.)UL.B.  a.itd, 
wttli  note  on  tbe  suflleleDoy  of  construotlve  dellv 
err  to  sustain  cut  eama  morVa, 
81  I..  R.  A. 


8.  OortlfleatM  «f  atoek  In  « 
■alBelentIr  doUrored  toai 
ranaa  ^ortla  when  handed  t( 
the  donor  witb  words  IndlcatlnK  a  altt  Id  oaae 
of  tbe  donor's  ileatti,  spoken  on  the  eve  of  Ibe 
letter's  departure  on  •  trip  wtilob  was  but  a 
deeperste  Bifht  far  lite.  Or  to  prolnng'  the  lite 
wbioh  be  felt  that  he  must  soon  lose. 

4.  A  stKtatorr  adoption  of  tho  eommoa 
la,w  of  Bnsland,  so  far  ai  appUoatde  and  of  a 
aeneral  oature  and  not  In  oonfltet  with  epa- 
olal  enactments,  does  not  preclude  itieoonslilera- 
tlon  ottbe  eiposliloui  of  tbe  common  law  by  ]u- 
dlotal  ButhorttleB  of  our  own  oountrr  In  d< ' 
mining  what  tbe  common  law  ts. 

B.   Atnsnaftron 
iMtnk  M  not  neccaisrr  to  giTe 
ebaser  an  equitable  title  to  tbe 

5.  A.gUtvttlbt 
la  not  dofc»t«d  br  tbe  saoeeaDeat 
out  tbe  donor's  koowledge  or  consent,  of  a  pmzr 
ezecutedbr  hlD  before  tbe  firt  was  made,  when 
ItkHlledout  1^  the  donee  and  the  voting  upon 
It  is  done  under  bladtrecttoo. 

9.  tvaOwManT  fli»t'»  doeodontbard  de- 
elared  bla  Intention  to  slwo  atookstand- 
tag  In  hts  name  to  anotber  peNon  la  admlnible 
In  support  ot  a  cUlm  that  It  was  alvea  to 


MoKTASA  Buramta  Cohbt. 


ic  lormer  thmt  K  n 


aroTember  ».  isesj 


APPEAIi  by  plaiDliB  from  a  Jodfinent  of 
tbe  DUtrlct  Conn  for  Silver  Bofr  Couotj 
la  fkTor  of  detendMiM  In  s  prooeedf ng  brought 


It  Davla  and  to  compd  •  traaafer  of  It  upon 
flu  books  of  detbndaat  bank.    Afflrnud. 

Statomant  b;  Bant.  J. : 

Tbo  appellant,  as  apecial  admlnlslntor 
of-lhe  eaUte  of  ijiditiw  J.  Davis,  deceased, 
■ued  to  recover  900  ahaiea  of  the  capital  stock 
of  defendant  bank,  alleged  by  bim  to  belong 
to  tbe  estate  of  said  deceased,  and  claimed 
t^  said  defendant  Andrew  J.  Davis,  Jr., 
nnder  a  donatio  causa  mortit.  The  material 
allevsstions  of  tbe  complaint  are :     Appellant 


ant  was  and  la  a  national  bank  duly  orMoized 
and  existing  nnder  the  laws  of  the  United 
Stales,  and  tltat  said  decedent  at  the  time  of 
Us  dcKth  was  the  owner  of  laid  900  shares 
of  tbe  capital  stock  of  tbe  said  deTendant 
bank,  which  be  bad  never  indorsed,  trans- 
ferred, conveyed,  or  otherwise  disposed  of, 
sod  thai  said  ataarea  of  stock  at  tb«  time  of 
Uke  death  of  said  decedent  stood,  and  still 
stand,  upon  the  books  of  said  bank,  in  his 
name,  and  that  each  of  said  certificates  of 
Stock  contains  the  followlnf;  provision : 
"Transferable  only  by  blm  or  his  attorney 
on  the  tjooka  of  this  bank,  on  the  surrender 
of  this  certlfloate, "  That,  prior  to  the  com- 
mencementoftbls action,  appellant  presented 
to  tbe  officers  of  said  biank  a  duly  certlBed 
copy  of  bis  letters  of  admlDistratlon,  and  de- 
manded that  said  stock  be  transferred  to  him, 
as  iuch  adrolnistmtor,  upon  tbe  books  of  Hald 
bank,  which  wss  refused.  That  tbe  said 
defendant  Andrew  J.  Davis,  Jr.,  was  and 
is  tbe  cashier  and  one  of  ttie  directors  of  said 
bank,  has  possession  of  said  certificates  of 
stock,  and  claims  some  right  or  title  thereto, 
or  Interest  therein.  That  his  claim  Ibereto 
has  no  foundation  in  law  or  equity.  That 
he  refuses  to  surrender  or  deliver  np  said 
share}  of  stock,  although  demand  has  been 
made,  and  Cbat  said  claim  and  posaesslon  of 
said  certificates  of  stock  cast  a  cloud  upon 
appellant's  title  as  such  administrator,  and 
prevent  him  from  obtaining  a  transfer  of 
said  stock  upon  the  books  of  said  bank.  It 
also  alleges  that  the  entire  capital  stock  of 
said  bank  consists,  of  1,000  shares,  and  that 
said  bank  Is  an  established  Institution,  with 
a  large  and  Increasing  business.  The  prayer 
Is  that  tbe  claim  of  said  defendant  Andrew 
J.  Davis,  Jr.,  be  declared  void;  that  be  be 
compelled  to  deliver  up  said  certmcates  of 
stock ;  snd  that  defendant  bank  be  required 
to  transfer  the  same  upon  its  books,  and  Is- 
sue new  certificates  therefor  to  this  appellant 
as  such  administrator. 

To  this  complaint  the  defendants  made  sep- 
arate answers.  Tbe  ssid  defendant  Andrew 
81  T^  It.  A. 


J.  Davis,  Jr. ,  denies  that  said  afasrea  of  stock, 
orsnyof  tbem,  or  tbe  certlflcatea  representing 
tbe  same,  or  any  thereof,  were  or  are  Uw 
property  of  said  decedent,  left  by  him  at  tbe 
time  of^  his  death ;  denies  that  ssld  decedent 
was  the  owner  of  the  whole  or  any  of  s^d 
stock  or  certificates,  or  that  be  never  trans- 
ferred, conveyed,  or  otherwise  disposed  of  tbs 
same ;  and  avers  that  said  defendant  is  the 
owner  and  In  poesetslon  of  said  shsres  at 
stock  and  the  certiflcatea  thereof,  and  was 
such  owner  and  in  possession  at  tbe  time  of 
the  death  of  said  decedent  He  denies  that 
his  claim  to  the  lald  shares  of  stock  and 
the  certificates  thereof  is  without  merit  or 
foundation  In  law  or  equity,  orthatbisclsim 
to  said  stock,  or  posseedon  of  said  certificates, 
'  any  uloud  upon  appellant's  title,  or  that 
rer  bad  or  has  any  title  tber-'-  "- 
admits  that  he  is.  and  for  several  j 


he  erer  bad  or  has  anj  title  thereto. 

1  yeara 

been,  oashlerof  said  defendant  bi 


butt 


denies  that  be  now  is,  o 

s  since  tbe  death  of  ssid 
rector  thereof.  The  answer,  tor  affirmative 
matter,  substantially  avers  that  said  defend- 
ant Andrew  J.  Davis,  Jr.,  wss  a  nephew  of 
•aid  decedent;  was  cashier  of  said  bank  for 
several  yean  before  decedent's  death,  and  tor 
some  time  befon  said  death  be  bad  managed 
and  attended  to  all  tbe  business  of  ssld  bsnk ; 
thst  in  the  latter  part  of  tbe  month  of  De- 
cember, 1880,  said  decedent  was,  and  bad 
been  for  some  months,  serlonsly  and  dsnier- 
ously  111,  and  auQerlng  from  the  disesse'ani) 
ailment  of  which  he  afterwsrds  died :  that 
then  about  seventy  years  of  age,  and 
'to  tbe  Pacific  coast  for 
tbe  87Ui  or  S8th  daj  of 
December,  1889,  at  Butte  City,  in  the  county 
of  Silver  Bow  and  state  of  Hontana,  said  de- 
cedent, being  eertoosly  and  dangerously  ill, 
and  suffering  from  tbe  disease  snd  ailment 
of  which  he  afterwards  died,  but  being  of 
sound  and  disposing  mind,  and  In  view  and 
apprehension  and  expectation  of  bla  death, 
gave  to  Bald  defendant  as  a  gift  the  shsres 
of  stock  and  certificates  thereof  described  in 
tbe  complaint,  and  at  the  same  time  delivered 
said  certificates  of  stock  to  defendant  as  a 
gift,  and  that  defendant  then  and  then  re- 
ceived and  accepted  tbe  same,  and  that  there- 
after, on  the  lltb  day  of  Hsrch.  1600,  said 
decedent  died  of  said  disease  and  ailment  of 
which  he  was  suffering  at  the  time  he  made 
said  gift  and  tbe  delivery  of  said  stock  and 
certificates  thereof  to  defendant,  and  be  has 
ever  since  said  gift  and  delivery  held  In  bis 
poeaession,  claimed  as  his  own,  said  shares  of 
stock  and  the  certificates  thereof,  and  now  so 
holds  and  claims  the  same,  and  Is  entitled  to 
have  said  stock  transferred  upon  the  books  ni 
defendant  bank,  but  that  said  bank  and  tbe 
directors  refused,  and  still  refuse,  to  permit 
said  transfer  to  bf  made  until  tbe  rights  of 
said  parties  to  said  stock  and  shares  are  de- 
termined by  tbe  court.  Tbe  prayer  Is  that 
ssld  defendant  Andrew  J.  Davis,  Jr.,  be 
adjudged  tbe  owner  of  said  stock  and  oertifl- 
eaten  thereof ;  that  said  appellant,  as  sncb 
administrator,  and  said  estate,  have  no  right 
or  interest  therein ;  and  that  Bald  defendant 
bank  be  requested  to  make  the  proper  toana- 
fert  npon  Its  books. 


Disr.zBabyCoOgle 
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Tbe  teiMrate  aoswer  of  defeoduit  baok, 
la  mbtUnoe,  uji  tbat  It  bu  do  iDtereit  is 
tba  coDtroTersy ;  that  It  baa  taentoTora  ra- 
fimd,  and  now  refatea,  to  make  anT  trans- 
iwt  of  Mid  Block  upon  lt§  book*,  although 


,  ,..,  __  aoao-.and  Uiat  it  Unadjio 

make  sadi  traiwfen,   or  wbat«Ter  elM  the 
court  ma;  ordu  It  to  do  in  the  piemlwa. 

To  tbe  Kpomte  anawer  of  the  aaid  defend- 
ant Andrew  J.  DstIs,  Jr. .  appellant  Bled  hla 
replication,  which  ia  sabstaatlallv  as  fol- 
Iowa :  He  denies  Ute  aerloua  or  aangerous 
illnow  of  the  said  decedent,  or  that  be  died 
from  an;  dieeaae  or  aliment  of  which  he 
waeanffeiiag  at  the  time  of  the  alleged  gift, 
or  in  December.  1889,  or  that  on  account 
thereof  tlie  decedent  was  preparing  to  travel 
to  tbe  PaclBc  ooaat  for  nis  health ;  denlea 
that  on  the  STth  or  38th  daj'  of  December, 


Elft  of  eald  gbBrea  of  stock,  or  certlflcatea 
ueroof,  U>  aaid  defendant  A.ndt«w  J.  Daria, 
Jr.,  or  that  he  ever  accepted  or  received  the 
tamo,  or  held  or  retained  poeeeMioQ  thereof 
under  any  aucb  gift,  or  that  aaid  decedent 
wia  of  Bound  ana  dlspoalng  mind  at  the  time 
of  the  alleged  makinc  of  the  aame,  or  that 
lie  died  on  account  of  tbe  diseaM  or  ailment 
of  which  be  was  raSering  at  tbe  time  of  the 
alleged  making  thereof ;  and  aTert  that  the 
facta  eet  forth  In  his  complaint  eie  true,  and 
uki  Judgment  accusing  to  tbe  prayer  of  the 

The  eaae  wM  tried  to  the  court  aittlng 
without  a  jury.  Upon  the  trial  the  follow- 
ing facta  were  adduced  -. 

A.  J.  Daiis,  designated  bj  conuael  and 
witneates  throughout  tUs  caae  a*  Judge 
DatIs,  a  rerfdent  of  Bntte  in  this  state,  and 
tor  many  years  prior  to  hla  death  president 
of  tbe  Firat  National  Bank  ot  that  city,  died 
March  11,  1S90,  leaving  an  estate,  exclusive 
of  000  shares  of  the  capital  stock  of  said 
back,  now  InrolTed  in  this  oontroveisy,  and 
other  faloable  assets,  appraised  in  value  at 
•3,489,898.  Bv  accumulated  nioflts  and  en- 
hsDced  value  during  the  twelve  or  fifteen 
years  of  the  bank's  eiisle;ice.  for  nearly  alt 
of  which  time  tbe  deceased  actively  and  per- 
sonally controlled  the  back's  ailalrs,  the 
value  uf  this  stock  when  this  action  was  be- 
gun was  admitted  to  be  $900,000.  In  the 
latter  part  of  the  year  1889  Judge  Davis  waa 
in  somewhat  feeble  health,  and  cloee  to 
seventy  yenTS  old.  He  had  not  been  in  per- 
fect famlth  for  some  time,  and  had  on  dl  vera 
occasions  told  plalntlS  herein,  who  was  a 
close  and  old  friend,  that  he  was  too  old  to 
recover  from  his  ailment.  It  appeored.  too. 
that  be  bad  been  for  some  time  trying  to 
straighten  up  bis  affairs  and  Bz  up  every 
thing  in  tbe  bank.  In  November  of  that  year 
be  Joined  Judge  Hiram  Knowles  and  Hon. 
W.  W.  Dixon  in  a  trip  to  Tscoma  and 
Victoria.  While  away  he  was  very  nervous, 
worrving  over  money  affairs,  was  qullo  feeble 
and  111  much  of  the  time,  suSeriog  from  In- 
•omnia  and  pain,  and  often  took  medicine. 
After  one  particularly  bad  night  of  suffering. 
Judge  Davis  wanted  to  return  to  Bntte  wX 
ODce.  Bo  about  December  1st  the  party  came 
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home,  having  been  gone  acaroely  three  weeks. 
Judge  Davis  bealui  declined.  He  was  no 
better  a  day  or  two  after  his  return  than  be- 
fine  he  went  to  Puget  sound.  Tbe  insomnia 
eoDtinned,  and  the  habit  of  taking  medicine 
every  day  or  two  was  kept  up. 

But  hla  mind  was  perfectly  clear,  although 
he  aeemi  not  to  have  resumed  any  activity 
in  buaineas  generally,  except  to  adjust  snne 
Important  and  UDfinlBhed  transactions,  ex- 
tendiDg_OTer  aeven  or  eight  years,  with  this 
plalntnr,  Talbott,  The  nature  ot  tbls  busi- 
ness was  an  accounting  in  mining  matters  in 
wbleh  Talbott  and  Judge  Davis  were  Jointly 
Interested.  II  waa  Taibott's  habit  to  go  to 
the  judge's  rooms  at  nlgbt,  and  to  proceed 
with  the  adjustment.  The  "figuring"  con- 
nected with  tbe  eeitlement  waa  done  by  An- 
drew J.  Davis,  Jr.,  principal  defendant  In 
this  suit.  The  settlement  Included  many 
items  of  account,  and  occupied  three  or  four 
hours  of  every  evening,  commencing  about 
December  19,  and  continuing  until  about  tbe 
2Ttb,  when  Judge  Davis  executed  a  deed  to 
TalboU,  and  thus  finally  concluded  tbeir 
business  affairs.  If  the  deceased  showed 
fatigue  occasionally,  aa  be  did,  during  tbe 
settlement,  tbe  nutter  waa  continued  until 
tbe    next  evening.     Wben    all    was   abont 


B7,— the  Judge  said  Co  Andrew  J.  Davis 
(who  was  alwavs  call  Andy,  and  whom  we 
will  likewise,  for  convenieoce,  call  Andy), 
"When  Tou  oome  down  to-morrow,  fetch 
my  box  oown,"  and  at  the  same  time  he  told 
Talbott  to  come  too. 
Certain   other  material   teatlmooy  appro- 

K lately  Beds  place  at  this  point:  Judge 
kvis  waa  a  bachelor  living  with  a  private 
family  in  Batto.  He  is  described  by  certain 
witoeases  aa  a  very  close  man,  sagacious, 
careful,  and  correct  In  basinets  affalra :  and 
by  Judge  Knowlee,  United  States  district 
'-'--  for  Hontaua,  decedent's  — 


and  Intimate  frieud,  and  for  a  long  time  hla 
counsel),  aa  a  man  of  few  friendabtps,  — a 
remarkably  reticent  and  secretive  man  about 
himself  and  his  affairs. 

But  be  spoke  freely  and  often  of  his  nephew 
and  namesake,  Andy.  Not  one,  but  nu- 
merous witnesses,  several  nonnsldeuts,  and 
others,  prominent  citizens  of  tbe  state,  testi- 
fied to  voluntary  statements  made  by  the 
decedent,  that  Audy  was  a  good  business 
man,  was  coming  out  all  right,  and  would 
some  day  own  the  bank.  For  Instance,  to  one 
friend  be  stated  in  tbe  summer  of  1S89,  that 
he  "never  intended  the  bank  to  go  Into  his 
estate,  that  he  always  Intended  that  for 
Andy,  and  that  was  what  be  expected  to  do 
wUh  It."  To  another  friend,  in  July,  1689, 
be  said;  1  Intend  to  make  another  trip  to 
Europe,  and  before  I  go  I  intend  to  give  tbe 
bank  to  Aody." — and  afterwards  said  to  the 
same  friend  that  be  wanted  to  call  In  all  of 
his  outside  buiincas,  and  that  he  bad  intended 
to  give  the  bank  to  Andy.  To  another,  that 
it  was  his  Intention  to  give  the  bsnk  to 
Andy,  In  due  course  of  time.  And  again, 
in  speaking  of  a  new  bank  building  wbidk 
was  being  erected   in  Uie  summer  ot  1889, 


.,Coe>^lc 


UoRTAXA  Sdpbiuu  Court. 


Mot., 


tbe  decedant  remarked :  *As  tbe  busk  be- 
longs to  Andy,  jou  will  put  In  a  tet  of 
roomB,  batUroom,  BodeTcrytlilnx complete." 
To  otbers  be  remarked  tbat  the  oank  would 
be  Andy's.  To  Mill  another  friend  and  for- 
mer employee,  in  apeaking  of  bugloeu  gen- 
erally, be  laid  the  bank  waa  "Andy'a,  and 
he  ODnaidered  It  Andy'a,  and  wanted  it  bo 
cwnaldered ;  .  .  .  that  he  wa>  not  giving 
talm  much,— tlOO, 000,  and  what  It  earned.' 
To  an  old  buaineBB  acqualntaace  be  said  In 
1888  that  "he  hoped  that  Andy's  aickues* 
[at  tbe  time  Andy  was  alck,  and  at  some 
springs  away  from  Butte]  would  not  amount 
to  sDytfalotC.  because  be  wanted  blm  to  t>e 
well  oefore  taking  charj^e  of  tbe  bank,  be- 
cause be  intended  to  give  him  the  bank,  and 
wanted  him  to  be  a  healthy  maa."  To  a 
national  bank  examiner,  in  AuKust.  188Q, 
when  it  waa  suggested  that  the  lesponBibil- 
tties  of  belug  cashier  of  the  bank  wt^ru  threat 
for  Andr.  the  decedent  repi  led  :  "  That  will 
be  all  right,  as  Andy  witl  some  day  get  the 
bank,  any  ^ay."  Ajid  afterwards,  in  Octo- 
ber, 1880,  he  repeated  this  conTersallon.  sav- 
ing tbat  Andy  shnuld  have  it  all  when,  he 
was  gone.  To  a  bankiug  friend  from  Omaha, 
whom  be  met  in  NoTember  on  the  stesmboat 
going  to  Victoria,  Ite  said  his  health  waa 
rery  poor,  and  that  he  had  started  to  take  ~ 


he  would  IM  able  to  continue  or  not, 
was  feeling  very  Doorly;  that  be  bad  built 
up  the  bank  In  Butte  by  his  own  personal 
efforts,  and  had  made  ft  the  best  bank  in 
MoQtana,  and  had  a  rreat  deal  of  pride  In 
it,  and  had  trained  his  nephew  Andy  to  the 
business,  so  that  he  could  take  sole  charge 
of  the  bank  after  his  death,  and  wlien  he  e-ot 
home  he  expected  to  give  over  control  of  the 
baok  to  him.  and  Intended  to  give  the  stock 
of  tbe  bank  owned  by  him  to  Andy,  and  that 
it  was  bis  intention  that  Andy  should  event- 
ually be  the  manager  of  tiie  bank  :  and  that 
be  would  leave  his  stock  in  said  bank  to 
him.  To  the  physician  of  Andy,  likewise 
an  old  friend  of  decedent's  when  told  that 
Andy's  constitution  was  not  strong  enough 
to  enable  him  to  work  In  the  bank  from 
morning  until  night,  he  remarked;  "Andy 
knows  very  well  that  tbat  bank  will  belong 
to  blm  some  day."  To  another  friend,  wlio 
had  had  cbarge  of  his  business  in  Butte  for 
a  number  of  yean,  he  related  tbe  history  of 
Andy's  coming  to  Montana,  and  said  that 
before  Andy  bad  come  he  had  consulted  Mr. 
Story,  of  the  Chicago  Times,  about  the  boy, 
Andy:  that  Story  had  spoken  well  of  him; 
that  frequently,  'from  the  year  18S4  up  to 
nearly  the  time  of  bis  death,  Judge  Davis 
had  spoken  about  Andy,  said  that  he  was 

Stting  along  nicely,  and  that  be  wanted 
3  bank  to  remain  in  tbe  Davis  family,  and 
In  the  Davis  name,  and  under  Davis  manage- 
ment, even  after  his  death,  and  that  he  ex< 
Sected  the  bank  to  fall  to  Andy  when  he 
led. 

The  decadent  had  brought  Andy  to  Mon- 
tana when  a  boy,  years  before,  and  put  him 
to  work  in  the  bank,  where  the  young  man'a 
Industry  and  business  capacity  had  so  Im- 
preMed  themwlvea  upon  his  nncle  that  he 
StL.&A. 


made  him  the  cashier  about  1887.  The  evi- 
dence la  that  he  loved  bis  nephew  Andy,  aed 
regarded  him  aa  a  father  would  a  mm.  "He 
was  the  only  person,"  said  Judge  Eoowles, 
"that  I  ever  knew  Judge  Davis  to  exhibtl 
any  particular  warmth  or  affection  tomidi^* 
He  was  solicitona  of  Andy*s  taealtb.  Whn 
he  was  sick  be  watched  blm,  consulted  phy- 
sicians about  him,  and  "he  seemed  to  feel 
differently  towards  Andy  than  to  any  «m 
else  tbat  was  around  blm.' 

But  to  resume  the  interview  at  the  dece- 
dent's room  on  the  night  following  the  one 
when  tbe  box  was  brought  down :  Talbott, 
the  plaintiff  herein,  was  there  in  obedience 
to  the  judge's  request.  Andy  came  In  later- 
Judge  Davis  soon  came  up  from  downstairs. 
and  joined  them.  Talbott  waa  the  only 
witness  who  could  testify  to  the  faots  coo- 
Btitutlne  the  alleged  gilt.  Talbott  waa  » 
friend  of  the  deceased  and  of  Andy.  Be 
had  been  Intimately  acquainted  in  bosinces, 
and  other  ways  of  life,  with  Judge  Davj^  - 
lor  eighteen  or  twenty  years ;  was  an  offloer 
of  tbe  bank  before  and  after  decedent's  death, 
and  Interested  more  or  leas  in  certain  busi- 
ness ventures  in  which  Andy  was  interested. 
This  is  TalboCt's  account:  Tbe  three  nt 
a)x>ut  a  little  table  or  desk  in  the  middle  of 
the  room.  Upon  this  desk  were  pen  and  ink. 
The  decedent  bad  the  key  and  unlocked  the 
iMX,— an  ordinary  black  tin  box.  Hepulled 
the  papeta  out  altogether,  and  pat  them  oo 
tbe  table.  He  looked  around  for  a  while, 
and  finally  said:  "Where  is  all  of  tbUT 
This  isn't  all.  There  is  something  thai  Is 
not  here. "  "It  appeared"  said  Talbott,  "  that 
he  got  them  all  pulled  out  together,  and  did 
not  get  them  all."  Andy  said~that  he  gnemed 
they  were  all  there,  and,  after  figurlDC  the 
numberof  bank-stock  certificateft  tie  told  his 
uucle  they  were  all  there.  "Well,  now," 
esld  Che  judge,  "there  is  fifty  shares  in  the 
directors'  hands."  Thereupnn  he  enumerated 
tbe  directors,  and  it  appeared  aa  if  <»m 
(Hauser)  had  never  executed  any  paper  to 
show  how  be  held  tbe  stuck  evidently  stand- 
ing in  his  (Hauser's)  name-  The  judge 
then  told  Andy  to  Write  to  Hauaer,  and  see 
tliat  he  signed  a  contract,  and  to  do  It  rigbt 
away.  Both  the  Judge  aiid  Andy  fonod  tbe 
stock  all  rirbt  then,  and  tbe  MO  sbaree  wet* 
accounted  for  In  several  (4)  certiflcatea. 
Andy,  after  counting  tbe  slock  up,  and  show- 
ing his  uncle  what  there  waa  of  It,  passed 
tbe  certificates  over  to  Judee  Davis.  Tbe 
judge  took  them,  and  passed  them  back  to 
Andy,  saying:  "I  have  always  Intended 
that  for  you  ;  you  take  that,"  or,  as  tbe  wit- 
ness said,  In  response  to  another  question  by 
his  counsel,  asking  blm  what  Judge  Davfa 
said.  "I  have  always  Intended  that  for  yon, 
and  I  want  you  to  take  it.'  Andy  took  tho 
stock,  and  put  it  In  bis  pocket.  Tbe  wit- 
ness Talbott'described  bis  feelings  aa  fol- 
lows: "Well.  Andy  took  it,  and  I  sat  there, 
and  it  was  a  kind  of  a  surprise  to  me.  I 
didn'texpectanytblngof  that  kind.  I  didn't 
know  what  be  did.  I  supposed  be  had  hla 
business  or  maybe  he  would  Ox  bis  business 
in  a  different  way ;  but  be  did  that,  and  b* 
said.  'I  always  intended  to  do  that,  and 
now  I  will  do  It  "■    'hlboU  and  Abdjr  thoa 
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commeaced  talking  to  Judge  Darii.  and 
telling  btm  tbat  titer  did  not  think  he  wu 
M  Ul  w  he  might  think.  To  this  the  de- 
cedent replied :  "Well,  I  am  on  old  man, 
and  there  Is  no  telling.  1  can't  stand  vbat 
I  uwd  toitand.  I  don'tthlnkl  can  getover 
this  disease.  I  can'tatand  It,  lamtooold. 
1  can't  expect  It."  The  wltoesa  Talbott, 
whan  asked  what  Judge  Davis  said  in  tel- 
ereoce  to  his  expectation  of  recorery  or  not, 
■Dswered  that  the  judge  said  :  "You  might 
think  it,  but  I  don't  1  only  hope  it  will 
be  so,  but  I  don't  think  it'  Thereupon 
Andy  and  Talbott  told  him  that  they  thought 
he  would  recover  if  be  would  go  down  there 
(meaning  the  Fuget  sound  couotry).  and 
give  his  businew  up,  sod  not  be  bothered 
about  It,  tat  the  judge  aaldlM''didD-t  think 
it ;"  be  wM  " goIuK  to  try  It,  any  way, "  "I 
will  get  ready,  and  go  In  tbe  morDlag,"  said 
Judge  Davis.  Tbe  Tnterview  aeems  then  to 
have  terminated. 
Tbe  certlBcatea  of  stock  had  no  written 


panied  by  any  writing  at  the  time.  Audy 
took  the  box  away  with  blm  to  the  bank, 
the  (our  certificates  of  stock  being  In  his 
pocket  at  the  time  they  left  Judge  D«Tla' 
rooms.  Upon  the  next  day,  la  company 
with  John  A.  Davis,  his  brother,  tbe  de- 
cedent left  Butte  for  Tacoma,  In  the  state 
oF  Washington. 

On  January  14,  1690,  a  trifle  orer  ■  fort- 
night after  the  Judge  had  gone  weat,  the 
annual  meeting  of  the  stockholders  of  the 
hank  was  held.  Tbe  minutes  of  the  meeting 
itJiow  that  at  that  meeting  John  £.  Davis,  a 
tirother  of  tbe  defendant,  under  a  proxy 
signed  by  Judge  Davis,  represented  and  voted 
tlie  stock  in  question,  and  Judge  Davis  was 
one  of  the  directors,  and  president,  cboseu  at 
'hat  meeting.  The  proxy  bears  date  Decem- 
ber U,  1S8B.  It  therefore  antedates  tbe  inter- 
view just  detailed  aa  of  December  27  or  28, 
1889.  Tbe  proxy  is  in  the  usual  form,  giving 
authority,  for  me  and  In  my  name,  to  vote 
»50  shares  of  the  stock  of  the  First  National 
Bank  of  Butte,  owned  by  me,  and  standing 
in  my  name  on  tbe  books  of  said  bank,  at 
the  annual  meeting  of  the  stockholders 
tliereof  to  be  held  for  the  election  of  directors 
00  the  Htb  day  of  January,  a.  d.  1890,  pur- 
suant to  law,"  John  E.  Davis  testified  that 
lie  voted  the  stock  at  that  meeting  under  the 
proxy  for  Judge  Davis  for  president ;  that 
tbe  proxy  was  given  to  him  by  Acdy  at  the 
bank,  at  the  meeting  of  the  stockholders ; 
It  was  the  first  time  he  had  ever  seen  it. 
The  witness  said  that  the  body  ot  tbe  proxv 
was  Id  the  handwriting  of  Andy.  As  the 
witness's  name  was  inserted  In  a  different 
ink,  tbe  proxy  was  probably  in  blank  when 
■lened.  Witness  said  that  he  had  never  bad 
soy  conversation  with  Judge  Davis  in  regMd 
to  this  proxy,  or  any  direction  from  him  as 
Hi  what  officers  and  directors  he  should  vote 
for  under  It ;  that  be  voted  the  way  Andy 
told  him,  and  after  he  vat«d  he  handed  the 
proxy  back  to  Ajidy.  Judge  Davis  continued 
to  be  president  of  the  bank  until  hla  death. 
So  far  aa  tbe  testimony  shows,  he  had  no 
knowledge  of  said  eleiAlon  of  himself  as 
31  L.  R  A. 


Qud  never  did  any  act  as  president  o     

bank  from  the  time  he  banded  the  ceitlScatei 


west  coast.  He  failed  considerably  in  health 
during  his  absence.  He  talked  very  low  to 
tbOBe  whom  he  met  upon  his  arrival,  and 
was  feeble  and  very  111.  Judge  Enowlea 
and  Andy  went  with  blm  to  his  room  that 
night  He  said  to  Judge  Knowles,  "I  want 
to  see  you  to-morruw. "  Tbe  next  day  Judge 
Eoowles  called.  He  found  Judge  Davls'i 
physical  condition  bad.  Continuing,  Judge 
Knowles  said:  "Me  had  lost  ground  since 
I  had  seen  him.  ...  At  this  time  when 
he  went  up  to  Tacoma,  and  some  time  before 
that,  he  was  all  the  time  trying  to  straighten 
up  his  aftaira,  as  he  claimed,  and  fls  up 
everything  in  the  bank.  He  would  go  Into 
tbe  Eiank,  and  take  ont  the  bills  payable  to 
tbe  bank,  and  look  over  them  and  examioe 
them  all,  and  those  he  did  not  think  were 
Just  right  he  wanted  them  fixed  up.  He 
wanted  everything  fixed  up,  he  said.  That 
was  before  he  weat  to  Tacoma,  and  after- 
wards. He  did  not  slate  to  me  for  what  rea- 
SOD  he  wanted  them  fixed  up.  Tou  must 
remember  that  Judge  Davis  was  a  remarkably 
reticent  and  secretive  man  about  hlmaelf  and 
bis  affslra.  He  was  a  very  good  talker  about 
other  people's  affairs,  but  be  was  a  very  se- 
cretive man  about  his  own  aflaits  and  about 
hlmaelf.  Well,  he  was  accustomed 

to  talk  along  the  last  about  Andy,  as  he 
always  called  bim.— his  busiuese  capacity, 
and  In  a  very  characteristic  way.  He  would 
pump  me  as  to  my  opinion  about  him,  and 
then  he  would  conipate  him  to  himself.  He 
would  say,  'Now  I  was  Just  a  little  fellow. 
Just  like  Andy,  and  be  will  come  out  all 
right '  .  .  .  As  to  his  affection,  I  think 
that  Andy  is  tbe  only  peison  that  I  ever 
knew  Judge  Davis  to  exhibit  any  particular 
warmth  or  affection  towards.  He  was  a  man 
that  had  few  friendships,  and  Andy  was  one 
of  bis  particular  favorites.  If  be  was  sick, 
he  was  always  uneasy.  He  was  sick  In  tbe 
bank  here  once.     He  had  a  room  in  the  bank, 


In  him,  but  be  would  rush  right  off  and  see 
the  doctor,  and  ask  blm  about  what  he 
thought  of  Andy,  and  ask  if  he  was  very 
sick,  or  something  ot  that  kind ;  and  he 
seemed  to  feel  differently  towards  Andythan 
to  anyone  else  that  was  around  him.  .  .  . 
Judge  Davis  was  quite  sick,  and  I  had  gone 
in  there  and  talked  with  him  about  his  trip 
and  bU  health,  and  he  said,  'I  wish  to  make 
some  presents, '  He  went  on  and  stated  that 
he  wauled  to  know  if  I  thought  he  was  sound 
enoush  In  mind  to  make  these  presents,  and 
be  had  a  long  talk  about  any  probability 
about  his  going  insane,  and  I  went  on  and 
discuEsed  with  htm  what  I  bod  read  upon 
these  subjects  of  Insanity  and  brain  diseases. 
Tbe  conversation  was  probably  an  hour 
long,    and    In    this   conversation   about  the 

J  resents  he  first  said  that  he  wished  to  give 
10,000  to  the  Public  lilbrarr  of  Butte. 
Andy  wanted  blm  to,  and  be  understood  that 
SIS 
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be  Mid  tbere  nus  a  lad;  liere  wboae  husband 
hkd  helped  him  cODsfdenbly,  and  he  wantod 
to  make  her  a  present,  though  he  said  he  had 
paid  him  for  everythiDg  he  had  done  that  be 
asked,  but  he  wanted  to  make  her  a  pnsent. 
He  said  something  about  W.  £.  Wehrspaun'i 
little  girl,  but  exactly  what  was  said  about 
that  I  don't  remember.  Then  he  said  there 
were  two  peraons  in  the  states  that  be  wanted 
to  make  presents  to,  and  In  this  conversation 
lie  said,  'And  J  Is  to  hare  the  bank,'  or  'con- 
trol the  bank.'  I  don't  know  which  now, 
or  he  might  haTe  said  both.  That  was  all 
that  was  aald  particularly  about  Andj  in 
that  conTereatloD.  Thai  is  as  far  a«  that 
matter  Is  concerned.  The  balance  of  it  led 
up  to  a  legal  matter.  The  Interview  was  to 
be  renewed.  He  was  not  to  attend  to  anj 
bustness,  or  go  up  to  the  bank,  or  anything 
of  that  kind  ;  and  In  three  dafa  from  that 
time  I  was    to  be    there,    and   we    would 


conversation  with  reference  to  Andy,  did 
he  say  that  he  wanted  to  give  the  bank  to 
Andyt"  Judge  Knowlee  answer  was :  "  He 
did  not.  He  Bald,  'Andy  is  to  control  the 
bank,*  or  'to  have  the  bank;*  and  I  think 
he  may  have  said  both,  because  this  conver- 
sation was  fully  an  hour  long,  and  I  don't 
know  but  more."  On  the  cross- examination 
of  Judge  Snowies  the  following  testimony 


e  spoke  of  giving  Mrs.  Wehrspaun'i 
daughter  something,^  ana  also  to  the  library 
$10,000.  and  also  something  to  the  lady  here, 
and  also  that  And;  was  tohave  the  bank,  or 
to  control  the  bank,  was  after  bis  return 
from  Tacoma,  was  it' 

A.  The  last  time ;  yes.  It  waa  his  last 
ttlp  to  Tacoma. 

Q.  I  believe  you  say  that  It  was  ouder- 
■tood  that  you  were  to  return  within  a  few 
days,  and  fix  up  these  matters  for  himt 

A.  No;  It  was  not  to  fix  up  these  gifts, 
exactly.  Tbe  return  was  with  a  view  of 
writing  a  will,  and  flxlng  everything  In  that 
way. 

On  his  redirect  examination,  Judge  Snowies 
continued  as  follows :  "My  obiect  for 
returning  then  was  to  draw  a  will.  That 
was  the  legal  matter  that  came  up,  Tbe 
other  matter  was  my  opinion  as  to  his  phy- 
sical condition  and  capacity  to  make  these 
jireaents  that  be  was  going  to  make. "  Thure- 
npon  tbe  Judge  of  tbe  court  asked  Judge 
Snowies  whether  tbe  statements  made  by 
Judge  Davis  to  him  concerning  Andy  and 
tbe  bank  were  In  tbe  course  of  profes- 
sional emplovment  by  Judge  Davis.  Judge 
Snowies  replied  that  he  did  not  consider  It 
1  professional  matter,  but  a  personal  one, 
and  that  Judge  Davis's  consultation  in  rela- 
tion to  these  gifts  was  In  a  friendly  way. 
Judge  Snowies  states  that  be  was  aoxlous 
that  Judge  Davis  should  Qi  up  his  matters 
by  a  will  at  that  time,  and  tbe  conversation 
led  finally  up  to  that  proposition  ;  but  Judge 
Bl  L.  R.  A. 


whether  be  (Judge  Snowies)  thought  that 
be  <tbe  decedent)  waa  mentally  capable  of 
making  these  gifts.  At  tbe  expiration  of 
threedaya,  JudgeSnowlescalledagaln.  Be 
found  Judge  Davis  insane.  Hit  reason  never 
returned  to  blm,  and  he  died  of  his  alln^t 
on  March  11th  thereafter. 

Shortly  after  Judge  Darla  died,  about 
April  19,  1890,  on  a  bearing  In  reference  lo 
tbe  inventory,  or  coDOemlng  the  amount  of 
ptopvttj  to  come  into  hts  hands  aa  special 
admlntatrator  of  tbo  <Btat«  of  the  deceased, 
the  plaintiff  herein,  Talbott,  Waa  a  witoeoa. 
At  that  bearing  Talbott,  among  other  thinga, 
not  material  to  be  reiterated,  testified  sub- 


over,  and  gave  It  to  Andy,  and  said  he  did 
not  know  whether  be  would  ever  come  back 
or  not, — there  might  be  an  accident  on  the 
railroad;  that  he  (Talbott)  and  Andy  told 
decedent  they  tbouKbt  be  would  come  hack. 
and  assured  him  that  he  would  live  ten  or 
fifteen  years ;  tbat  decedent  had  said  tbe  train 
miebt  jump  the  track  and  kill  him,  and  "If 
I  don't  come  back,  or  anything  happena,  I 
want  you  to  have  that."  Upon  tbe  trial  of 
this  case  Talbott  waa  cross-examined  concern- 
ing his  former  testimony : 

Q.  Is  that  your  langnageT  (As  used  on 
tbe  former  trial), 

A.  Well,  that  ia  about  the  sum  and  aub- 
stance  of  it, — tJiat  he  wanted  him  to  have 

the  stock, 

Talbott  lurther  said  upon  this  trial,  upon 
cross  examination,  tbatat  the  former  hearing 
he  had  detailed,  he  thought,  about  what 
transpired,  and  that  be  bad  testified  that 
Judge  Davis  was  going  to  tbe  coast,  saying 
he  waa  going  down  to  see  If  it  wouldn't  do 
him  good  again;  it  was  the  best  place  he 
bad  found  in  all  bis  travels.  He  said  that. 
If  he  detailed  anything  dilTerent  upon  the 
trial  of  this  cause  from  what  he  had  said 
tipoo  the  first  hearing,  "  It  cannot  be  much 
different,  becaune  it  is  all  in  the  same  mean- 
lag, — tbe  same  Idea.  I  cannot  see  where  It 
would  make  any  dlHerence.  particularly. 
I  gave  the  language  as  near  as  I  could,— to 
tbe  best  of  my  knowledge  and  judnment 
On  redirect  examination,  tbe  witness  waa 
asked  whether,  on  the  former  examination, 
he  bad  atated  everything.     He  replied : 

No,  sir ;  I  didn't  state  everything. 

Q.  Have  you,  upon  this  eiamlnatlon, 
stated  everytalng  tbat  occurred  as  well  aa 
you  could  remember? 


things  came  up  there, — talking  about  differ- 
ent things,— but  nothing  about  that  gift  or 
anything. 

Q.  Tou  atated  In  youT  former  eiaminatiou, 
as  read  to  you,  that  Judge  Davis  said  tbat 
something  might  happen  to  him, — the  train 
might  run  off  tbe  track.  How  did  be  coma 
to  make  that  remark? 
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A.  Tb»  raHon  wu  tbu  w«  told  him, 
know,  tt»t  we  didn't  thlDk,— bied  to  brftca 
him  im  Aod  make  blm  thlak  tbal  he  wa 

M  baa  (dl ;  JOU  know ;  tod  tiMD  It  wu  ^_ 

Iw  Mid  tbe  train  might  jump  the  tnck,  uid 
be  jtet  killed  in  tbat  way.  He  lald,  "Ton 
tn  taklnK  cbanoes  all  the  time  when  you  are 
on  a  traui,'  or  BOmethlnc  to  tliat  effect. 
Iliat  was  bow  tltat  oune  aSout. 

The  witneae  then  uld  that  he  bad  teetlfled 
upon  the  flmt  bearing  without  knowing  that 
lie  was  to  be  called  upon,  and  without  baring 
jrlTen  any  particular  tbonght  to  tlie  matter. 
TlwienpaD  tbie  queation  was  put  to  blm  by 
Tespoodents'  counsel : 


U  there  is  way  difference  in  the  statement 
that  you  save  in  your  teitlmonT  before  and 
that  yon  Eare  ginn  now,  which  would  you 
■sy  is  correct  T 

A.  Well,  I  think  that  the  statement  I  gave 
to-day  is  as  near  correct  u  I  could  give  it, 
then  at  any  other  time.  I  don't  see  bow  I 
ooold  bettw'  It  any.  There  might  be  s  word 
here  and  there  tliat  would  mean  a  little  dif- 
ferent ;  but  at  the  same  time  It  all  means  tht 
■ante  to  me,  when  I  oome  to  put  It  all  to- 

Here  was  the  recroai-examlnatloa : 

Q.  There  may  be,  yoo  say,— hare  been, 
some   things   transpired   that   you   did   t... 
testitT  tu  on  the  former  trial ;  but  what  facta 
JOU  did  testify  to  on  the   fonner  trial  are 
correct,  are  titey  not,— the  facts? 

A.  Well.  I  should  say  that  they 
jes.  sir. 

Q.  While  yon  might  not  have  remembered 
some  thlnn  that  yon  tatlfy  to  now.  wliat 
yon  did  testify  to  then  is  oomotT 

A.  Tes,  sir. 

The  by-laws  of  the  bsnk  are  made  part  of 
the  case.  So  far  as  material,  they  provldo 
tttstthe  regular  annual  meetings  of  the  atock- 
bolders  for  the  election  of  directors  should 
be  held  on  the  second  Tuesday  in  January 
of  each  year.     The  directors  elect   were   re- 

Intied  to  meet  for  organization,  upon  notl- 
catioo  glren  by  tlie  cashier,  within  one 
week  from  the  time  of  their  election,  and 
ibOQJd  do  no  business  whatever  prior  to 
qualifying  b;  taking  the  oath  of  offloe,  as 
required  br  law.  The  president  was  to  hold 
hli  office  for  the  current  year,  and  was  to  be 
elected  by  the  board  of  directors.  By  laws 
Hot.  ai.  33,  sod  2S  provide  ss  follows: 
"(SI)  The  stock  of  this  bank  shall  be  ss- 
linsble  and  transferable  only  on  the  books 
01  this  bank,  subject  to  the  restrictions  and 

KtIsIodb  of  the  banking  laws,  and  transfer 
k  shall  be  provided,  In  which  all  assign- 
ments and  transfers  of  stock  shall  be  nu^e. 
Xo  transfer  of  stock  shall  be  made  without 
the  conaenC  of  the  board  of  directors,  by  any 
stockholder  who  shall    be   liable,   either 


totr  to  the  declaration  of  dividends,  and, 
unless  an  agreement  to  the  contrary  shall  be 
eiprened  In  the  assignments,  dividends  stull 
81L.B.A. 


be  paid  to  the  stockholdeis  in  whoae  naina 
the  stock  stands  at  the  date  of  the  dsclaratlon 
of  the  dividends.  (38)  Oertlflcates  of  stock. 
signed  by  the  president  and  cashier,  shall 
be  Issued  to  stockholders,  and  the  certificates 
shall  state  upon  the  face  thereof  that  the 
stock  is  transferable  only  on  the  books  of 
the  bank." 

It  also  appears  that  on  December  S,  1889, 
the  regular  meeting  of  the  stockholders  wsa 
called  to  be  held  at  the  office  of  the  bank  en 
Tuesday,  January  14,  1890.  This  call  was 
signed  by  Andrew  J.  Davis,  Jr.,  rsspondent 
herein,  as  cashier.  Pursuant  to  this  call  a 
meeting  was  held,  as  ibe  following  exttaci 
of  the  minutes  will  show : 

Present :  Andrew  J.  Davis,  by  proxy  to 
J.  E.  Davis,  Hiram  Snowies,  and  A.  J. 
Davis,  Jr.  On  motion,  Hiram  Eno'nrles  was 
chosen  chairman,  andAndrew  J.  Davis,  Jr., 


ore,  and  Hiram  Knowles  and  John  E.  Uavls 
were  chosen  Judges  of  the  election,  who  an- 
nounced the  following  directors  duly  elected, 
receiving  970  Totes  each :  Andrew  J.  Dsvls, 
Hiram  Knowles,  8.  T.  Hauser.  W.  W.  DIs- 
on,  James  A.  Talbott,  A.  J.  Davis.  Jr.  The 
meeting  then  adjourned. 

Andrew  J.  Davis,  Jr..  Secretary. 

Attest :    Hiram  Enonlea,  Chairmaa. 

W.  C.  Damold,  a  witness  for  the  defend- 
ant, testified  that  he  wss  well  acquainted 
with  the  decedent,  having  been  In  his  em- 
dIov  for  three  years;  that,  after  the  return 

Judge  Davis  from  Tacoma  the  last  time. 


Davis  himself,  to  solicit  his  friendly  offlces 
to  obtain  a  situation,  somewhere  between  the 
Istandthe  6th  of  February,  1B90.  and  that 
Judgf  "-'-"^-  '-" '-'--"- 
the  b 

control  0  

anything,  but  that  when  be  got  nplie  would 
help  him;  that  at  that  time  Judge  Davis 
was  very  low.  could  only  speak  two  or  three 
words,  and  would  keep  quiet  tor  a  moment 
or  two,  and  then  speak  again.  Upon  ctoss- 
eiaminatlon  Darnold  said  that  nobody  was 
paying  him  to  remain  in  Butte,  or  to  testify 
as  be  did :  that  he  was  out  of  employment  at 
the  time,  and  was  living  with  Mr.  J.  R. 
Boyce,  Jr.  ;  that  he  had  never  meiitioned  to 
Mr.  or  Mrs.  Bovce  what  he  had  heard  Judgo 
Davis  ssj,  and  ne  had  no  recollection  of  hav- 
ing made  any  statement  to  the  Boyces  that 
his(«stlmonr  in  this  case  would  be  a  "clinch- 
sr."  J.  R.  BOTCe,  Jr.,  referred  to  in  the 
testimony  of  Darnold,  was  called  on  the 
part  of  the  plaintiff,  and  testified  in  sub- 
s'accc  that  Darnold  wss  working  for  J.  R. 
Boyce,  Jr.,  &  Co..  as  a  bookkeeper,  urittl 
shout  the  let  of  March,  18W) ;  that  he  hsd 
heard  Damold  say  tbst  Judge  Davis  said  in 
ISd?  that  he  Intended  the  bank  for  Andy; 
that  about  two  weeks  before  the  trial  of  this 
be  heard  Darnold  say  that  he  would 
teatify  herein,  and  would  be  the  last  wit- 
ness ;  and  that,  although  he  did  not  state 
what  he  was  going  to  testify  to,  yet  be  had 
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JClTfln  tbe  wttuwa  to  undentaod  that  all  he 
(Dunold)  knew  about  tbe  case  was  vhat 
Judge  Davis  had  told  him  Id  18S7.  Hr. 
Bojce  did  not  produce  any  lN>oha  to  verify 
hla  •lalement  that  Dunold  left  hfg  employ 
about  March  1,  1890.  and  hU  testtmooy  coa- 
cemlug  that  point  was  from  recollection, 
alLhough  tbe  iMoks  were  at  Boyce'a  houae 
at  tbe  time  of  tbe  trial. 

Tbe  court  found  tbe  lasuea  Id  favor  of  tbe 
defendant  Andrew  J.  Darla,  Jr.,  and  ren- 
dered a  decree  In  accordacce  with  the  prayer 
ofblsaoBwer,  adjudging  him  to  be  the  owner 
of  all  tbe  shares  of  stock  described  In  the 
complaint,  and  the  certlflcates  thereof,  and 
entitled  to  have  tbe  same  transferred  to  bim 
on  the  books  ol  the  bank ;  directing  the 
Flnt  National  Bsnk  of  Butte,  defendant,  to 
make  such  transfer,  and  to  issue  to  said  An- 
drew J.  Davis  new  and  proper  certifl(»tea 
therefor. 

A.  motloo  for  new  trial  was  made,  based 
upon  assigned  errors  In  admitting  evidence 
o(  decedent's  estimate  of  Andy's  business 
qualifications,  and  in  admitting  the  testi- 
mony of  John  E.  DavU  that  Andy  directed 
him  to  cast  the  950  shares  of  stock  for  the 
alleged  donee  lor  director,  for  the  purpose  of 
showing  (be  exercise  of  dominion  and  control 
over  tbe  stock  by  Andy  In  the  absence,  ind 
without  tbe  knowledge,  of  tbe  deoeident 
Mearlr  all  the  other  errors  assigned  are  In- 
Tolved  Id  the  legal  pToposltions  discussed 
in  the  opinion.  One  ground,  however,  of 
motion  tor  new  trial,  was  newly  dlaeovered 
evidence,  J.  R.  Boyce.  Jr.,  who  had  been 
a  witness,  made  an  affidavit  to  the  effect 
that  Damold  bad  stated  to  him  on  or  about 
■lulyl,  1694,  that  he  had  never  had  a  conver- 
sation with  Judge  Davis  on  the  subject  of 
Andy's  becoming  the  owoer  of  the  bank 
since  1880  or  thereabouts,  and  that  the  con- 
versation which  Darnold  had  testlfled  to  as 
linvinji:  occurred  In  February,  18IK),  was  not 
irue;  that  on  July  11,  1894,  Darnold  asked 
tlie  witneaa  to  go  with  him  to  see  Hr,  Stap- 
leton,  and  that  there,  in  tbe  presence  of  Hr. 
Btapleton.  Darnold  said  that  his  former  state- 
ments on  tbe  trial  of  this  case  were  not  true. 
One  John  H,  Curtis  also  filed  an  affidavit 
to  tbe  eftect  that  about  July  10.  1894,  he 
bad  beard  Darnold  make  a  statement  to  Boyce 
that  he  (Darnold)  had  made  a  demaod  upon 
Mr.  Davis,  respondent,  for  $10,000.  which 
would  enable  him  to  gi;  into  buginess  in 
Ohio,  aod  that  if  Davis  did  not  zive  It  he 
intended  to  go  to  the  attortieys  and  tell  them 
that  be  misrepresented  bis  statements  on  tbe 
witness  stand.  As  counter  afQdavtts,  the 
respondent  Andrew  J.  Davis  filed  tbe  state- 
ments of  W.  I.  Lippiocott,  Guy  X.  Piatt. 
and  himself.     It  appears  by  these  statements 


Boyce  claimed  that  Judge  Davis,  deceased, 
was  a  partner  in  business  with  him,  and 
attributed  a  suit  which  bad  been  brought 
by  the  bank  against  the  firm  of  Jsa.  B.  Boyce, 
Jr.,  &  Co,  to  the  enmity  of  respondent 
Davis,  Respondent  Davis  himself  stated  in 
Ills  affidavit:  That  he  bad  caused  an  attach- 
ment to  be  levied  in  behalf  of  the  bank  on 
the  stock  and  merchandise  of  said  J,  R. 
81  L.  R.  A. 


BOTCe,  Jr.,  &  Co.,  aod  from  that  time  Boyoa 


the  district  court,  Boyoe  had  solicited  hin 
to  Join  in  a  scheme  to  buy  up  the  olaima 
against  the  firm  of  Boyce  A  Co.,  jointly 
with  bim,  and  together  they  would  prove 
that  A.  J.  Davis,  tbe  deceased,  had  been  m 
partner  In  business  with  Boyce,  and  tfani  the 
amounts  of  said  claims  could  be  collected. 
Davis  refused  to  enter  Into  this  arrangement. 
That  on  Friday,  July  20,  1894.  Boyoe  (old 
Davis  that  be  had  evfdenoe  Id  hla  (Boyee's) 
pocket  that  would  "upeet  his  casa;*  that 
the  other  side  wanted  said  evidence,  bat  be 
would  not  let  them  have  it  If  he  (Darla) 
would  agree  to  go  in  with  him  to  bny  np 
the  claims  of  tbe  creditors  of  said  Boyce  s 
Co. ,  and  then  hold  the  DavU  eatate  tor  them. 
That  Boyce  gave  him  until  noon  of  thm  next 
day  to  decide  what  to  do,  givlDg  him  to  nu- 
detstand  that,   it  he  did  not  go  Into  the 


him.  That  upon  the  nest  day  reap<mdent 
Davis  told  him  he  would  have  nothlns  to  do 
with  Ibe  arrangement  he  proposed.  Darnold 
himself  filed  no  counter  affldavit.  It  Is  un- 
necessary to  recapitulate  more  fully  the  temta 
of  tbe  several  affidavits  used  oo  mottoo  for 
new  trial.  Tbe  affidavit  of  Hr.  Wellconie 
was  filed  too  late  to  be  considered.  The 
motion  for  new  trial  waa  overruled,  and  [ram 
the  order  overruling  the  same,  and  from  tbe 
judgment,  tbe  plafntlft  appeals. 

Mettrt.  Tools  *  WNllmea,  Saadara  * 
BKndere,  and  MoOoniiAU,  ClMfliarg,  A 
Oaiui,  for  appellant: 

In  the  civil  law  a  dbiuitfo  morUM  eaiua  is  de- 
fined by  Justinian  to  be  "that  which  Is  made 
to  meet  the  caae  of  death." 

Sandars*  Institutes  of  Justinian,  p,  147. 

In  Swinburne  on  Wills,  page  S3,  we  find  one 
where  the  giver,  nol  terrified  with  tbe  fear  of 
any  present  peril,  but  moved  with  a  general 
consideration  of  man's  mortality,  giveth  any- 
thing. Another  when  the  giver,  being  moved 
wllh  imminent  danger,  doth  so  give  that 
straightway  it  Is  made  bis  to  whom  It  waa 

Roper  lepudialea  that  class,  but  in  the  light 
of  Uie  decision  of  the  United  Slates  Supreme 
Court  (Ba»k€t  v.  HoMeU.  107  D.  8.  602.  27  L. 
ed.  GOO),  it  must  be  taken  as  the  correct  one,  in- 
SRinuch  as  it  is  decided  there,  and  sustained  hj 
authorities,  that  a  rift  moriU  eauta  is  made 
upon  couditiODS  subsequent,  not  upon  condi- 
tions precedent,  whereas  the  third  definition  of 
Sninhuroe.  approved  t^  Roper,  is  clearly  upon 
conditions  precedent. 

This  kind  of  a  gift  is  In  derogation  of  the 
common-law  proradure.  and  opposed  to  the 
statute  of  frauds  regulating  a  testamentary  dis- 
position of  property;  hence,  in  order  to  1m 
vslid  it  must  be  accomplished  strictly  in  ac- 
cordance with  tbe  rules  laid  down  regsrdlDg  tt. 

ComfT  V.  Comer,  120  III.  420;  Haii»  v.  Pal- 
mer, 31  Pa.  S96:  Mie^ner  v.  DaU,  83  Pa.  58. 

All  that  saves  it  from  comiog  within  the 
statute  of  frauds  is  that  no  control  or  dominion 
is  left  in  the  donor,  and  that  the  title  pane* 
out  and  into  the  donee.    Should  this  not  bs 
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done,  It  would  be  Id  tbe  nntiire  of  a  tMtameo- 
tftry  dlspoBitloD,  and  aajtbiog  approacbiiK  a 
testamentary  dUposittoa,  dia);uiBed  under  ibla 
form,  It  abflbluteiy  IneSectual. 

Jonet  T.  &»v.  Free,  in  Cb.  800  (ITIO); 
Raymond  v.  tkUiek,  10  Conn.  4S0;  Otyitui  t. 
Hone,  «  N.  Y.  17,  10  Am.  Hep.  818;  BtadJttf 
T.  Eirbs.  18  Pa.  836;  Watth  t.  Stxton,  B5 
Barb.  S51;  moden  v.  Thratt,  12S  N.  T.  572.  II 
L.  R.  A.  084;  Drmt  i.  Hagerty.  81  Me.  231, 
8  L.  R.  A.  380;  SBedf.  Wills,  sii,  818,  349. 

The  suie  of  HouUna  haa  adopted  the  com- 


Tbe 


law  In  reference  to  pledges. 


bere  as  it  ia  tn  England 

We  itait,  then,  with  tbe  common  law,  aa  ap- 
plied to  icifts  eau»a  mortii,  as  the  law  of  tbli 
state,  without  the  chance  or  modificaliou,  by 
aDT  "spedal  enactment. 

In  IFanf  t.  Ttirner,  2  Tea.  8r.  481  (IISS), 
tbere  was  an  attempt  to  pye  South  Sea  annu- 
itiei  by  a  mere  delivery  of  the  receipt  for  Ibem. 
issued  by  the  company.  Thlswasheld  invalid 
as  a  gift. 

In  tbe  case  of  Wett  t.  Wat,  9  Ir.  L.  Kep.  121, 
there  was  a  gift  by  deed,  but  no  transfer  was 
made  on  ine  boohs  of  the  company.  Tbe 
court  was  inclined  to  think  that  there  —  ~  ~ 
gift. 

A  trsnafer  on  the  boohs  of  tbe  company  is 
required  to  make  a  gift  perfect 

Hoon  T.  Moore,  C  R.  18  Eq.  474,  48  h.  J. 
Ch.  617,  33  Week.  Rep.  729,  80  L.  T.  N.  8. 
752;  Diilon  r.  Coppin,  4  Myl.  &  C.  6*7.  Q  L, 
J.  Cb,  N.  8.  87,  4  Jur.  427. 

ScbouleronPerHonalPiopeity,  ed.  1876.  pp. 
160,  161,  rays:  "In  view  of  the  requirements 
of  a  transfer  on  tbe  books  of  the  compsny,  tbe 
couHa  Id  England  and  some  parts  ot  this  coun- 
try are  disiocllned  to  sustain  gifts  ot  sCock  upon 
&  mere  delivery  of  tbe  certificate  to  tbe  donee 
without  pursuing  the  other  legal  formalities  of 
ft  traoafer." 

Moore  V.  Moore,  tupra;  Pennington  y,  QU- 
tim*.  3  Oill  &  J.  SOe. 

Nor  according  to  the  latest  New  Jersey  de^ 
cisions  can  there  be  a  valid  gift  eaiiea  mortii 
ot  Slock  privileges,  the  price  not  being  payable 
nor  tbe  stock  issuable  till  after  the  donor's 
deaib. 

Bgtrlon  V.  Bgrrton,  17  N.  J.  Eq.  418, 

But  in  New  York  a  looser  rule  prevails. 

Qrymf  j.  Sant,  49  N.  T.  17, 10  Am.  Rep. 
818. 

It  is  the  Euglisb  doctrine  that,  where  one 
lives  shares,  the  gift  is  not  perfected  uolil  the 
transfer  is  made;  and  tbe  death  of  the  donor 
meantime  prevents  his  donation  from  taking 
effect. 

Lambert  v.  Overton,  18  Week.  Rep.  227; 
Benninglon  y,  Gillingi,  tupra. 

An  absolute  gift  requires  a  renunciation  by 
tbe  donor,  and  an  acquisition  by  the  lionee,  of 
alt  interest  in  and  title  to  the  subject  of  the 
gift. 

Curry  ».  PotBeri,  70  N.  T.  212,  26Am.  Rep. 
677  (1817);  Bfover  v.  Beaver,  117  N.  T.  411,  8 
L.  R  A.  403:  MitAener  t.  J)aU,  38  Pa.  G9. 

At  common  law  it  is  very  clear,  from  the 
general  current  of  authorities,  that  delivery  is 
esseulial-to  give  effect  to  a  gift 
31  LR  A. 


Noblt  V.  SmilA,  S  Johns.  62;  BractoD,  De 
Acqulreodo  Rerum  Dominio.  lib.  2,  fol.  ISA, 
18a/  Floieenf  Oatt,  Noy,  87;  Bmitli  r.  Smith, 
Strange,  955;  Jenkins.  100;  2  Bl.  Com.  441. 

The  Maryland  cases  subsequent  to  P»nnin^ 
ton  V.  outing*,  tupra.  of  Conter  v.  Saounbn, 
54  Hd.  175,  Kt  Am.  Rep.  888(1880),  and  BaM- 
Bwr»  Beion  <£  Fire  Bride  Oo.  ».  Mali.  66  Md. 
98,  57  Am.  Rep.  804  (188S),  continue  the  doc- 
trine BB  there  laid  down. 

In  South  Carolina  to  constitute  a  valid  gift, 
either  intar  vite*  or  eauta  mortit,  tbe  donee 
muat  have  an  Immediate  right  to  tlie  dominion 
ot  the  chattel,  in  tbe  latter  case  defeasible  on 
the  recover  of  tbe  donor. 

Hall  V.  Bomtrd,  Rice,  L.  810,  88  Am.  Dec 
115  (1889). 

So  iu  Ilaine  [.Haleh  t.  Alkineon,  66  He.  324, 
96  Am.  Dec.  484  (1868) ),  and  Uassachusetls 
(Vorm  V.  MtOon,  15'i  Mass.  5  (1890);  MeWUr 
lit  V.  Van  Vaeter,  85  Miss.  428,  72  Am.  Dec. 
127  (1858) ). 

Actual  deUvety  is  necessary,  and  if  it  will 
not  complete  a  gift  inter  mm  it  will  not  create 
a  gift  ea-uta  morti*. 

3  Pom.  Eq.  Jur.  §  1149,  note  8. 

Delivery  must  be  sufficient  to  pass  title. 

QHmore  v,  Whitetidet,  Dud.  Eq.  14.  81  Am, 
Dec  583;  M'DowM  v.  Xvrdcek,  1  Nod  A 
M'C.  387.  9  Am.  Dec.  684:  CheeaUier  v.  Wilton, 
1  Tex.  181;  Dieketekied  v.  Exehange  Bank,  28 
W.  Va.  340;  Walker  v.  Orevii.  78  Ala.  413; 
Pennington  v.  OiUii^,  2  Qill  &  J.  308:  Qiui- 
lide  V.  I'aAlman,  46  Mo.  App.  160;  Thornton, 
Qifta.  ^  184;  Baiktt  t.  Battell.  107  D.  S.  603, 
37  L.  cd.  SCO. 

Slock  not  being  capable  of  manual  deilvrry, 
the  rules  provided  for  its  traosmulatioo  must 
prevail,  as  it  constilnles  constructive  dtlivery. 

Love  r.  Vraneu,  68  Mich.  181;  MeConi  v. 
MeCord,  77  Mo.  168,  48  Am.  Rep.  9(1883); 
Flanden  v.  Blandy.  45  Ohio  St.  108  (l»87); 
Kinn^rrew  v.  Einnebreic,  35  Ala.  628;  Connor 
T  Traiciek.  37  Ala.  380,  79  Am.  Dec.  68; 
Perry.  Tr.  SS  96-98;  Ward  v.  Turntr,  3  Ves. 
9r.  481;  Dillon  v.  Qippin.  4  Myl.  &  C.  647; 
Moore  v.  Moore,  t..  R  18  Eq.  474;  Be  SItield, 
53  I.^  T.  N.  S,  5;  Gaton  t.  Bie/i,  L.  R.  19  Ir, 
391;  Lambert  v.  Overton,  13  Week.  Rep.  227; 
Weala  v.  Oleee.  17  Beav.  253;  Beech  v.  Keep,  18 
Beav.  285. 

In  every  valid  gift  a  present  title  most  vest 
in  tbe  donee,  irrevocable  in  the  ordinary  case 
of  a  pift  inler  virot.  revocable  only  upon  Ibe 
recovery  of  the  donor  in  gifts  martii  eavta. 

Walili't  Appeal,  122  Pa,  177,  1  L,  R.  A,  685 
(IffS);  SmiW"»ff«(a(«,  144Pa.428(1891);  Oom. 
T.  CTompU>n,  137  Pa,  188. 

A  delivery  in  terms  wbicb  confers  upon  tbe 
donee  power  lo  control  the  fund  ooly  after  the 
death  of  the  donor,  when  bv  tbe  instrument 
ilself  it  is  payable  presently,  is  leslameolary  in 
character,  and  not  as  good  as  a  (riCt. 

Pmcetl  V.  nellkar,  26  Beav.  261;  Reddtl  v. 
Bd/rie.  10  Sim.  244;  Farquharmn  v,  Cau,  3 
Colly,  Ch.  Cas.  856;  Hatch  v.  Atkinaon,  56  Me, 
824,  08  Am,  Dec,  464;  Sunn  v.  Murldmra,  7 
Taunt.  324;  Coleman  v.  Parker,  114  Mat>8.  80; 
Wing  V.  Merchant.  57  Me,  888;  Me  WxUit  v. 
VanVaettr.t^  Hiss.  428,  73  Am.  Dec.  137; 
Egerton  v.  Egerton,  17  N.  J.  Eq.  410;  MUAmar 
V.  LnU,  28  [^  60;  Baiket  v.  HatttU,  107  U. 
a.  803, 37  L.  ed.  500  (1SS3);  Thornton,  Qifta, 
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&  lOR;  IVfnholm  V.  JConran,  SB  S.  C.  2^ 
Gammon  Th«iiU>g\eal  Bmtinary  t.  RtMiint,  1S8 
Ind.  eS.  laL  R.  A.  606;  ^ut(  r.  M(yr»e,  142 
Hub.  1;  Brndlty  v.  Aunt,  S  Gill  &  J.  M,  28 
Am.  Dec.  599;  Rati  v.  llotrard.  Rice,  L.  810, 
33  Am.  Dec.  IIS:  i/'DinMlJ  t.  Jfunf^iot,  1  Nott 
A  M'C.  287,  8  Am.  Dec.  684;  Walter  v.  Ford, 
74  Mo.  le-i.  41  Am.  Rep.  813:  MeCord  v.  Me 
Cord.  77  Mo.  IM.  46  Am.  Rep.  9;  Pope-r.  Bur- 
lington f>av.  Bank,  Se  Vt.  284,  48  Am.  Rep. 
781;  WalktT  v.  Oreat.  73  Ala.  413;  Hoaard  v. 
Windham  County  Sav.  BoTik,  40  Vt.  B97;  Kin- 
nebreie  v,  Sinvebreie,  85  Ala.  628;  Connor  v. 
TVawiei,  87  Ala  289,79  Am.  Dec.  B8:  Perry, 
Tr.  gg  Se-BS;  Burton  v.  Brxdgeport  Ban.  Bank, 
02  Conn.  898,  62  Am.  It«p.  602;  iTtfuton  t.  8ng- 
der,  44  Ark.  42.  61  Am.  Rep.  687;  Roger*  v. 
Bogert.  63  Wla.  86,  40  Am.  Rep.  766»  Lote  t. 
Francia,  63  Mich.  181;  Flandert  v.  Blandy,  4S 
Ohio  St.  108;  /fe  CampbOTi  EataU,  7  P».  100, 
47  Am.  Dec.  803;  FnW«dpp«ii,  133P«.  177, 
1  L.  R.  A.  B36;  f.ivtenbigler  v.  Oowley,  56  Pa. 
166,  94  Am.  Dec.  61;  Smith  r.  Fergvuon,  90 
Ind.  220,  46  Am.  Rep.  218;  Carry  v.  Hro- 
en.  70  N.  Y.  212,  26  Am.  Rep.  677;  Dan 
iel  T,  Smith.  75  Cal.  648;  Gifiilmau  v,  Starr, 
106  Cal.  051;  HUrling  v.  TPiitinson,  88  Va. 
791 ;  MitchHl  v.  SwtM.  4  De  G.  J.  &  8. 
422. 

A  gift  eauta  morlii  of  corporeal  cbattelscaa 
Dot  be  foimdedon  wordaof  pfTmlssioD  to  take. 
or  even  a  bestowal  on  rnnditioD  of  deatb,  <f 
IIP  accompanied  by  acU  tvhich  go  to  devest  Ilie 
onncr  oF  conlrol  end  dominion.  Even  a  man. 
IfestintentioD  requiri'B  actual  delivery  lo  give 
effect  to  Ibe  donor's  purpose. 

Schouler,  Pen.  Prop.  ed.  1876,  p.  166. 

PowesBioD,  to  render  a  gift  valid,  must  be  of 
mcb  a  cbaracler  as  toIadicaieaiiabandotimeDt 
of  domloioa  by  tbe  former  owner,  and  lla  ac- 
quisition by  the  poeaessor. 

Hone  V.  Mutton,  153  MaM.  6;  TfaorDton, 
Gifts,  p.  112;  ifecol  V.  Dye,  128  Ind.  831,  1 L. 
H.  A.  489;  Wadd  t.  Eateiton.  18?  N.  T,  216; 
S»  OravfoTd.  118  N.  Y.  660,  6  L.  R  A.  71; 
Dviibar  t.D»nbar,  80  He.  162;  Ap;  r.  B«r- 
tinffbm  8av.  Sank,  66  Tl  284,  46  Am.  Rep. 
7Bf:  Coleman  v.  Parker.  114  Mass.  80;  ^nn 
V.  JuariAom,  7  Taunt.  Z2i;3au>llciniT.N«iBitt, 
a  Esp.  668;  Farquharion  v,  Caa,  2  Colly.  Ch. 
Csa.  856:  Drew  v.  Hagerty,  81  Me.  231.  3  L.  R. 
A.  280;  Alger  v.  North  End  Sav.  Bank,  146 
Mass.  A\i;8heegog-i.PeTkint,^'BB.iX.  273;  Ster- 
UnBV.Wilkin»07i,  83Va.  791;fiirn«v.  People. 
20111.  App.  1S6;  Qotdding  Y.  Borbttry,  86  He. 
327:  Barniim  y.Reed,  186  111.  888. 

Tbe  pleadings  base  tbe  case  upon  a  gift  made 
vrtille  inpericulo  mortit.  The  proof  sbowa  it 
to  be  au  aitempled  gift,  dependent  upon  a 
]oumey  lo  be  made  In  tbe  United  States,  nith 
a  view  to  improvinf;  his  health. 

RtOdtTtY.Thraa,  125 N.Y.  572,  II  L.  R  A. 
684. 

In  order  to  conatilute  a  gtft  eavia  mortit  of 
a  savings  bank  book  or  deposit,  the  l>ook  must 
he  actunlly  delivered  to  tbe  donee  with  the  in- 
tent  to  consummate  Ibe  gift,  otbeiwlae  it  will 
not  operate  as  such  gift 

TVmnghael  v,  Wheaton,  8  R.  I.  586,  84  Am. 
Dec  126;  Pope  v.  Burlington  Sav.  Bank.  66 
Vt  S84, 48  Am.  Rep.  78) ;  Sealon  v.  Snyder, 
44  Ark.  48,  51  Am.  Itep.  587;  Burton  v.  Bridge- 
fortBan.  Bank,  B3Cono.  398, 63  Am.  Rep.603; 
81  L.  R.  A. 


CurtitY.  Portland  Sav.  Bank,  77  Me.  161,  52 
Am.  Rep.  7NI;  Danbar  v.  Dunbar,  80  He.  1S2; 
WaUh'e  Appeal.  122  Pa.  177,  1  L.  R  A.  6K; 
Drea-J.Bagerty,  81  Me.  281,  8  L.  R.  A.  280. 
10  Am.  Bt.  Rep.  ^.^7.  note;  Matthtae  v.  ffitr- 
nef,  4  Ves.  Jr.  187-186.  note;  Leather!  v. 
Oreenaere,  S3  Me.  561:  Hateh  t.  Alkineon,  66 
Me.  326,  96  Am.  Dec.  464;  WayneibuTg  CaOeg^t 
Appeal,  111  Pa.l80. 56  Am.  Rep.  263;  Daniel ». 
amt'M,  76  Cal.  548;  SeoCtv.  Berkthire  Gaanlf 
San.  Bank.  IV  Mass.  167;  Aber  *.  SertA  End 
Sat.  Bank,  146  Mass,  418;  Miehener  v.  Dale, 
28  Pa.  68;  Overton  v.  Sawyer.  7  Jooes,  L.  6,  7B 
Am.  Dec.  444;  DoU  v.  Lincoln.  31  He.  428; 
Sheegeg  v.  Perkint.  4  Baxt.  278:  Oraio/onfi 
.ippeai,  61  Pa.  62,  100  Am.  Dec  609:  Trough'* 
mtate.lOPA.  n^xSterlinQY.  fPttti'/uon.SS Va. 
791;  Comer -7.  Comer,  120  Di.  420;  Bantet  v. 
PeopU.  35  ni.  App.  186;  8  Redf,  Wills,  pp.  328, 
337  (8). 

The  voting  of  tbe  stock,  toj^tber  wlib  tbe 
vote  being  cast  (or  tbe  decedent  for  director 
with  Audy's  oooseat,  after  the  gift,  defeats  tt>e 
gift. 

8  Redf.  Wills,  344(14):  MitfJied  v.  SmiVi,\li 
L.  T.  N.  S.  801;  Lambert  v.  Onerlon,  13  Week. 
Rep.  227;  Ootnehan  v.  Orice.  15  Moore,  P.  C. 
C.  215;  Kekaoieh  v.  Manning.  1  DeO.  M.  A 
G.  176;  Qrangiae  v.  Arden.  10  Johna.  208;  Bob- 
tnwn  V.  liing,  72  Me.  140,  89  Am.  Rep.  308; 
2  Morse,  Banks  &  Banking,  p.  956,  §  615;  Mar- 
tin V.  Funk.  75  N.  Y.  134.  81  Am.  Rep.  446; 
Unjiov.F'iiA:,  48  ObioSt.462.64  Am.  Rep.  819; 
Ooulditigv.  Horbury.  85  Ho,  227;  Barnum  t. 
Seed.  186  lU.  888. 

Tbe  donor  is  premimed  to  have  Intended  tbe 
leKltlniatA  consequences  of  bis  act,  i.  e.,  to  re- 
tain dominion  and  control  of  the  stock.  The 
law  always  In  such  caae  presumes  knowledge 
of  ila  requirements  by  both  donor  and  donee. 

Thornton,  Gifts,  g  230,  note  2. 

Sacb  an  alleged  gift  of  an  node  to  a  nephew 
is  executory  in  lU  nattire,  and  a  court  of  equity 
will  not  complete  it 

a^mM  V.  Boper,  141  N.  T.  64;  Harru  t. 
Clark,  3  H".  T.  98.  61  Am.  Dec.  858. 

The  holder  of  national  bank  stock  upon  Um 
books  of  the  company  is  liable,  as  a  stock- 
holder, to  the  full  face  value  of  the  stock  so 
held,  and  tbat  Andy  was  not  able  to  respond 
to  sucb  liability  is  alleged,  and  not  denied. 

Ball.  Nat.  Banks,  153-156.  and  cases  cited. 

And  his  administrator  ta  still  liable  lo  the 
same  extent  the  decedent  would  be  f  f  living. 

TJ.  S.  Rev.  Stat  ^  S162. 

The  liability  is  directly  to  the  creditors,  and 
the  remedy  In  tbeir  favor  againat  such  atoek- 
h older  is  exclusive. 

Fourth  Sat.  Bank  t.  pyandUyn,  120  U.  S. 
747,  80  L.  ed.  836;  Orook  v.  Km*  Nat.  Bank, 
88  Wis.  81, 

Andy  was  cashier,  and  be  could  have  made 
tbe  transfers  on  the  books  of  the  bank  if  there 
bad  been  a  complete  gift 


dominion  over  the  subject  of  the  gift 

Dougherty  v,  Moore,  71  Md.  848. 

Redelivery  of  the  subject  of  tbe  gift  to  tbe 
donor  revokes  tbe  gift 

Wigle  V.  Wigle.  6  Walts,  688. 

DntU  the  assignment  and  power  ai 
the  donor  has  not  placed  the  donee  lA  a 


LrnXKin  T.  Datk 


dltloa  to  demand  the  transfer  which  alone 
(seatM  the  rifcbta  and  reUeves  the  liabUtties  of 
the  doDor,  and  equiiy  will  not  aid  In  doinf; 
In  creating  or  In  calablisbiDg  a  trust  In  gilla. 

OeartoM  t.  Sawifer.  7  Jooea,  L.  6,  7S  Ac-. 
Dm;  444;  Orvafora*  Appeat.  81  Pa.  S3.  100 
Am.  Dec.  MM;  St^/hn  t.  Bouleott.  4  Boh.  Cb. 
SU;  QtoM  V.  Bwn.  8  Out  Bep.  891;  Braith  t. 
Dunra.  88  Ind.  401;  EowAt^n  t.  EovghUm,  34 
Hqd,  Hi;  BrowtOet  r.  Fmwidt,  108  Mo.  420; 
AnOtnan  v.  Seoit,  M  Ho.  687. 

Htsre  was  not  anffldent  cauw  to  apprehend 
death  to  suslaln  a  gift  eauan  mortU. 

BoberU  v.  Draver.  18  III,  App.  167;  Eegt  t. 
WMterAotu,  42  Ho.  App.  49;  &nilh  t.  Dorteg, 
tupra:  Dnheimer-v.  Oavligr,  S4  How.  Pr.  472; 
Qourlty  t.  Lintenbigltr,  61  Pa.  S40;  Irith  t. 
Ifvttlno,  47  Barb.  870. 

Simply  expecting  to  die  sometime  from  the 
effect!  of  the  disease  Is  not  eufflcient.  The  ex- 
pectation rnnst  be  of  a  near  dissolution. 

PareAer  t.  Saeo  &  B.  Sat.  Iiut.  78  He.  470; 
Oraig-T.  EiUredB«.4aS.B..  61;8milhv.  Smilh. 
SO  N.  J.  Eq.  M4;  Oonter  j.  Bno^eOen,  64  Hd. 
17S,  89  Am.  Rep.  868;  Thomp»on  v.  Tkampion, 
IS  Tex.  837:  P<rtneA  v.  Jiagmmid.  89  Vl.  828. 

Mettri.  W.  W.  Dixon,  Forbla  *  Forbls, 


declarations  from  thence  down  to  the  time  of 
tbe  gift,  are  often  of  a  very  convincing  char- 
ACtei,  and  may  tend  to  explain  ambiguous 
bogaage  used  at  the  time  the  gift  waa  made. 

&tm  V.  Maine,  SB  Barb.  118;  Euttter  t. 
AiiKn-,  19  Barb.  681. 

Soch  decUrallont  of  Intent  must  be  followed 


Ibe  girt  had  been  made. 

LarimoTt  y.  WtOt,  29  Ohio  St.  18;  Thornton, 
Gifts,  g  S33;  a  Schooler.  Pers.  Prop,  g  94. 

The  anthorlties  on  this  subject  are  not  alto- 


precedent. 

8  Pom.  : 
6  007,  p.  618;  SB!. 
Turner,  2  Yes.  Sr.  481 ;  Senitton  t.  Betm,  64 
K.  H.  24;  8  Schouler,  Pert.  Prog.  §§  136.  188; 
1  White  &  T.  Lead.  Caa.  In  £q.  pt.  S,  p. 
ISaO:  ThomtoQ,  Gifts,  g  81. 

On  the  contraty,  the  Supreme  Court  of  tbe 
United  8Ute«,  In  the  case  of  Baiktt  t.  Hatiell. 
107  tr.  S.  eOS,  97  L.  ed.  SOO,  defines  a  gift 
tfsuaa  mortU  as  dependent  upon  conditions 
•nbMqnenl. 

WhateTcr  view  may  be  taken  of  the  subject, 
the  facts  in  evidence  constitute  a  valid  gift 
4MUM  moTtU  of  tbe  bank  stock  in  question. 
All  of  the  elements  essential  to  Bucb  a  gift  are 
■bown  by  the  evidence  to  have  been  present  in 
this  case. 

Whether    the    circumstances    of   expected 


'.  Bone.  49  N.  T.  17, 10  Am. 
Rep.  818;  ^ViUiaJnt  v.  Oitilt,  U7  N.  T.  848. 
<  L.  R.  A.  866;  3  Schouler,  Ftas.  Prop.  S^  1S4, 
106;  Siehobu  v.  Aiami,  3  Whart  17;  Thorn, 
ton,  CUfts.  Sg  38.  20,  36,  80.  82-84;  1  Story, 
Eq.  Jar.  g  607;  Willard,  Eq.  Jut.  668;  8  Am.  & 
^aa.  Enc.  Law,  p.  1846;  Boper,  Legacies,  p.  8. 
Tbere  is  no  Umlt  placed  yij  the  adjudged 
SIL.  R  A. 


cases  upon  the  ai 
proportion  of  ao  i 

8  Schouler,  Pets.  Prop.  §§  144,  145;  8  Am. 
&  Eug.  Enc  Law,  p.  1848;  Mtaeh  v.  Mtaeh, 
24  Vt.  681;  TAtmiM  v.  Ztfui*.  80  Va.  1,  IS  L.  R. 
A.  170;  1  While  &  T.  Lead.  Ca.>'.  in  Eq.  pL  8, 
p.  ISOl;  FMd  V.  Bfiorb,  80  Cal.  Bfll, 

By  the  law  as  It  siaiids  at  the  present  day, 
all  kinds  of  personal  properly,  corporeal  and 
Incorporeal,  may  be  the  subject  of  a  valid  gift 

3  Schouler,  Peta.  Prop  §  147;  8  Am.  &  Eng, 
Enc.  Law,  pp.  1848-1846;  BradUy  v.  Bvnt,  0 
GiU  ftJ.e^,  28Am.  Dec  000,  note;  Thornton, 
Gifts,  §5  271.  278.  274, 838;  liToter  v.  Qroter,  34 
Pick.  361,  86  Am.  Dec  819;  Broun  v.  Brown, 
18  Conn.  410,  4S  Am.  Dec.  828;  Carnxft  Ap- 
pMl,  S6  Conn.  88,  4  Am.  Bep.  89;  3  Red! 
Wills,  p.  813;  imiagAatt  v.  W/uaton,  8  R.  L 
6tl6,  5  Am.  Bep.  681,  1  Dan.  Neg.  InsL  gg24, 
a4a;  3tmhen*m  v.  Kini,  61  Ey.  43S,  60  Am. 
Bep.  1^;  Hill  V.  Sterenton.  68  Me.  8H  18 
Am.  Rep.  281;  Borneman  j.  Stdliager,  15  He. 
4Sa.  38  Am.  Dec.  626;  Drvke  v.  Beiien.  61 
Cal.  346.  44  Am.  Rep.  SSS;  Wettarloy.  DeWitt, 
86  N.  Y.  840,  88  Am.  Dec  617;  Conner  v. 
Boot,  11  Colo.  188;  Vandor  v.  Boaeh,  78  CaL 
614;  Fieret  v.  Boibm  Five  Cent*  Satt.  Bank, 
129  Mass.  436,  87  Am.  Rep.  871;  Wing  v. 
MertAant,  07  Me.  888;  Bata  v.  Ktmpton.  7 
Gray,  883;  Baeknet  v.  Yrocman,  82  Barb.  650; 
FenfiOd  V.  TAager,  3  E.  D.  Smith,  805;  A 
Maiontrg  Eitate,  18  Phlla.  S18. 

The  tendency  of  Judicial  opinion  in  this 
counOy  is  in  f avot  of  such  gifta  of  slock. 

3  Schouler,  Pen.  Prop.  ^  76;  Orot^  t. 
Orotier.  24  Hck.  261,  S6  Am.  Dec.  810;  Wing 
V,  Merehant,  and  BaUt  v,  Sempton.  lupra; 
Beuum*  v.  Motley,  4  Cnsh.  87;  SneOgrore  t. 
Baity,  8  Atk.  214;  Britcoe  v.  EekUy,  8G  Mich. 
112;  ^one  v.  Bafkeit,  12  Gray,  327;  AOwton 
V.  lang,  10  Bosw.  803;  PenHfid  v.  Ttio^er, 
»upra;  Pom.  Eg.  Jur.  §  1148,  note;  Qrymet  v. 
Bane,  49  N.  Y.  17,  10  Am  Rep.  818:  WaUh 
V.  Bexton.  66  Batb.  301;  WetUrio  v.  Be  Wilt. 
86  N.  Y.  845,  98  Am.  Dec.  617;  Beed  t,  Cbp^ 
land.  50  Cono.  472,  47  Am.  Rep.  668:  Qm.  f. 
Orompton,  187  Pa.  188;  Pieree  v.  ffoitoK  FtM 
Cent*  Sav.  Bank,  itipra;  Batket  v.  Battelt,  107 
U.  8.  811,  27  L.  ed.  60B;  Cornell  v.  Cwneft,  13 
Hun,  813;  Bidden  v.  ThraU,  126  N.  Y.  673,  11 
L.  R  A.  684;  1  Motawetz,  Priv.  Corp  g  197. 

A  girt  of  stock  donatio  eaaaa  morti*  may  be 
made  by  a  mere  delivery  of  the  cerilflcatea  to 
the  donee. 

Cook.  Stock  &  Stockholders,  §  808;  1  While 
ft  Tudor,  Lead.  Cas.  In  Eq.  pt.  3,  pp. 


Corp.  gg  189,  103;  JOinilon  r.  L^n,  108  D. 
B.  800,  26  L.  ed.  083;  Baldwin  v.  CanfiM.  26 
Minn.  48. 

Tbe  mere  delivery  of  the  pass-book  with 
words  ot  gijft.  without  aaaigoment  in  writing 
and  without  draft  payable  to  the  donee,  Is  a 
sufficient  transfer  of  tbe  deposit  as  a  gift  inter 
'00*  or  eauia  mortie. 

Pieree  v.  BoUon  Five  Ceati  8av.  Bank. 
mpra;  Curtit  v.  Portland  Sat.  Bank,  77  Me^ 
""     "    Am.    Rep.  760;  3    Schouler,    Wills, 


..CoeH^lc 


UOHTAMA  BOTBXHK  CODBT. 


Oidei  nilbout  iDdorsemeDt  mav  coaatiCute  a 
TkUd  gia  eauia  morlu  or  inler  vitoi. 

Drike  V.  Beiken,  61  Cal.  3*9.  44  Am.  Rep. 
SS3;  Broien  t.  Broien,  18  Coau.  410,  46  Am. 
Dec.  832,  note-.  Cunhman  t.  Thayer  Mfg.  Jew- 
elry Co.  76  N.  T.  885,  33  Am.  Rep.  81S;  MeNM 
T.  Tenth,  Nat.  Bank,  46  S.  T.  SSI,  7  Am.  Rep. 
841;  New  York  S  N.  B.  B.  Co.  t.  Schuyler,  84 
N.  T.  80. 

Tbe  donor,  harlDg  parted  nitb  his  certlfl- 
catea,  had  puled  wlUi  hia  control  oTcr  ibe 
slock  until  by  &  revocatioii  be  resumed  It,  ind 
Id  tbU  case  tbere  wag  do  revocalion. 

Oushman  t.  Thayer  Mfg.  Jewelry  Co.,  lupra; 
Nea  York  A  S.  H.  R.  Co.  t.  Betivyler,  84  N. 
T.  88;  Cook.  Slock  &  Slockbolders.  §  403. 

Tbe  coDditions  and  intentioD  of  the  donor  at 
tbe  timeof  maklDc  the  girt  nausl  be  coDSidered, 
and  tbta  is  eBpedally  true  of  a  gift  eauta  mor- 

De  Vol  T.  Dye,  12S  Ind.  831.  7  L.  R.  A.  430i 
Tbotuton,  GifIB,  g§  145,  148,  and  caaea  died. 

ffimllar  language  lo  tbat  used  bj  tbe  donor 
Id  the  present  ca«e  is  found  in  many  of  tbe 
cases  nblch  bare  been  upheld  as  good  gifts 
eausa  mortit. 

Sneliffrore  t.  Baily.i  Atk.  214;  ^Settioni  v. 
Jftwf«^, 4 Cush.  87;  Oau  v.  Simpeon.  iCo\Aw. 
286;  Rid^n  v.  Thrali,  123  N.  T.  573. 11 L.  K. 
A.  684:  Grymt*  ».  Borui.  4a  N.  T.  17,  10  Am. 
Rep.  818;  William*  v.  Ouile.  U7  N.  T.  843.  6 
L.  B.  A.  868;  Ovrtii  v.  Portland  Sat.  Bank, 
77  Me.  151.  S3  Am.  Rep.  750;  T^mtua  v. 
I-emt.  89  Va.  1.  16  L.  R.  A.  170;  Benxhel  v. 
Maurer,  69  Wis.  576:  Crook  v.  Firtt  Nat. 
Bank,  83  Wis.  81;  QotUding  v.  Borbury,  85 
Me.  227;  Oaufletd  t.  Dawnport.  75  Hun.  541. 

Il  bas  been  even  held  m  nellcoosidered 
cases  that  the  facl  that  Ibe  donor  reserves  lo 
himself  an  lalerest  In  the  subject  of  the  gift 
will  not  InTalidate  tt. 

Love  T.  Franeit.  68  Micb.  181;  Thornton, 
Olfts.  |§  301,  205. 

Tbe  position  that  gifts  catiia  mortit  are  re- 
garded wttb  disfavor  as  against  some  rule  of 
public  policy,  is  not  sustained  by  reason  or 
authority. 

EUii  y.  Secor,  81  Mich.  185,  IB  Am.  Hep. 
178;  Gibbt  y.  Carnalan,  4  Misc.  564;  Leirdii  y. 
Merritt.  118  N.  T.  386:  Detol  y.  Dt/e,  123  Ind. 
831.  7  L.  R.  A.  480:  Thomai  y.  Uwit,  tvpra; 
TiUingMtt  y.  Wheaton.  8  R.  I.  536,  6  Am. 
Rep.  631;  Owft  y.  iltHriino.  6Mlsc.371;  Brmcn 
T.  Brown,  18  Conn.  410.  48  Am.  Dec.  823; 
Thornton.  Gifts,  ^sS  16, 217-223.  334,  230. 336, 
262;  2  Bcbouler,  Wills,  gS  04.  101. 

Where  the  riebls  of  creditors  are  not  aSected, 
a  gift  Blaods  upon  the  same  Cooling  as  a  sale, 
and  the  rights  of  tbe  donee  should  be  oe  fully 
and  e&cciually  protected  as  if  acquired  by 
purchase. 

GroTer  7.  Oroter,  34  Pick.  261, 85  Am.  Dec. 
819;  Pierce  y.  Bo»lon  Five  Cents  3aji.  Bank. 
120  Mass.  425,  37  Am.  Rep.  376;  Basket  v. 
Eatsell.  107  U.  8.  602.  27  L.  ed.  500. 

Mr.  B.  P.  Carpenter  also  for  reipoud- 
•nta. 

Hont,  J.,  delivered  the  opinion  of  the 

As  is  often,  perhaps  generally,  the  case 
lu  suits  where  property  Is  claimed  as  a 
AmaHo  eatua  mortit,  the  court  is  not  seriously 
81  L.  R.  A. 


embarrassed  by  couSlcts  .  fn  the  teottmony. 
When  tbe  idea  peryadei  the  mind  that  deUh 
is  certainly  cloM  at  band,  and  tbat  It  is  a 


case  of  death,  a  reflecting  sense  of  the  occa- 
sion whereon  they  may  act  bids  men  seek  the 
unobtrusive  conQdeoce  and  privacy  of  cloae 
friendships,  trusted  counsel,  or  strong  ties 
of  consansuinlty.  It  therefore  happens  that 
our  duty  In  judicially  considerins  this  case 
is  not  made  so  difficult  by  deciding  which 
of  various  account*  of  tbe  transaction  ia 
true,  as  to  correctly  weigh  what  naa  said, 
and  then  to  ascertain  what  ate  the  correct 
legal  principles  to  control,  and  apply  them 
to  tbe  facts  an  tliey  stand,  without  material 
contradicllnnordispute.  Now  (1)  whatwas 
the  intention  of  Judge  DaviaT  What  la  the 
evidence  in  point  of  lactT  How  atrong  ia  It. 
and  of  wliat  weigbtT  And  {3)  to  what  legal 
results  must  tbat  evidence  lead  usT 

Here  was  a  rich  old  man,  who  felt  tbat  b* 
and  his  wealth  must  soon  be  parted.  With 
nearly  seventy  years  of  busy  life  behind 
bim,  bis  time  to  lay  down  its  carss  had 
come,  ni  bealthand  disease  were  in  bim,  and 
be  knew  It.  Premonitions  of  death,  well- 
founded  apprehensions  that  be  waa  too  old  lo 
recover,  badebim  adjuslbisbuainess.  With 
no  family  ties  to  make  bis  life  less  within 
himself,  reticent  of  speech  concerninK  his 
own  aCrairs,  this  old  millionaire  evinced 
but  one  genuine  attachment  in  tbe  ebb  of 
hia  life.  To  hia  namesake  and  hta  nephew 
hisbeart  went  out  in  quiet,  undemonstrative 
Bolicilude,  as  it  did  to  no  one  else  on  earth. 
Buainesa  contidence,  accompanied,  no  doubt, 
by  a  disposition,  natural  to  one  In  Judge 
Davis's  situation,  yearning  for  some  one  in 
nbom  his  atfectiona  might  center,  prompted 
him  to  select  Andy,  of  all  others,  to  uphold 
his  name,  and  perpetuate  tbe  particular  orlde 
of  bis  business  career, — the  First  National 
Bank  of  Butte.  "Andy  will  have  tlie  liank 
some  day.  Thus  it  will  remain  in  the  Davia 
family.  Thus  It  will  remain  under  Davis's 
management.  I  will  let  It  form  no  part  of 
my  estate.  !6rlng  me  my  boi,  and  let  on« 
trusted  friend  witness  my  contemplated  act " 
There  we  observe  method.  There  we  Snd 
unreserved  Indications  of  n  Qied  plan  to  give 
tbe  bank  to  Andy,  and  mork  intelligent  prep- 
arations to  execute  the  plan.  There,  too.  waa 
tbe  fast'dedining  health,  and  the  expecta- 
tion of  death  soon  Iji  come  from  disease  al- 
ready upon  him.  Alone  In  bis  bedroom 
with  his  nephew  and  friend,  tbe  mind  of 
tbe  decedent  still  bent  on  tbe  plan  already 
instituted.  First,  tbe  eiact  veriflcatloo  of 
tbe  number  of  certiflcates  of  shares.  Then, 
without  delny.  with  his  own  band,  a  tradi- 
tion of  tbe  certiflcates  to  bla  nephew.  "I 
have  alwuys  Intended  that  for  you  and  now 
I  will  do  it."  There  was  the  act  which 
proved  tbe  sincerity  of  the  intention  to  give. 
There  was  tbe  execution  of  tbe  plan  In  view 
when  tbe  box  was  ordered  brought  down. 
Tbere  was  the  proof  tbat  tbe  hank  was  not 
intended  to  be  part  of  the  estate,  and  ihete, 
witbal.  was  the  bovaring  apprehension  of 
death  moving  the  donor  to  execute  his  plaa 
without  delay.     Andy  took  the  atoc^  and  put 
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It  ]d  h^»  pocket  In  hli  riicIq'b  prewnce. 
Tbeie  nas  an  icceplance  of  Uie  gift.  The 
scene,  at  night;  toe  dellrei;  Ituir,  upon 
the  eve  of  departure  to  flght  egainat  the 
iiMTltable;  the  words ;  the  enfeebled  health 
and  age  of  Judge  JHris ;  the  magnitude  of 
the  gift, — a])  uaturallj  suggested  to  bis  two 
listeDera  that  he  antlci'psi^  death  Terrsoon. 
Stralgbtwaj  his  nephew  and  friend,  in  a 
■pitlt  of  hopefulDees  and  sympathy  Incident 
to  such  solemn  occasions,  told  him  tbev  did 
not  (blDk  him  so  ill.  "The  train  mar  jump 
tbe  track  and  kill  me.  ...  If  I  don't 
come  back,  or  anjtbiog  happens,  1  want  jou 
to  liave  that.  .  .  .  1  am  an  old  man,  snd 
there  is  no  teJIing.  ...  I  don't  think 
I  can  get  over  this  disease.  I  can't  stand 
it.  ...  I  can't  expect  It.  ...  I 
oal;  hope  it  will  be  so,  but  1  don't  think 
it.'' 

There  were  the  serious  wotda  of  a  very  sick 
man,  who  believed  that  death  was  close  st 
hand.  11m  last  espressioos  were  bom  of  ibst 
hope  which  is  In  tlie  mind  of  nearlv  ptctt 
man  until  the  lastvllal  spark  is  extioguished. 
Then  the  departure  for  Tacoma.  In  ibat 
act  we  find  an  additional  reason  for  the  pre- 
vious conduct  of  the  donor.  He  was  going 
away  with,  at  most,  a  faint  hope  of  recoTerr, 
and  realized  Ihat  he  might  never  see  And; 
aRain.  Theopportunity  was  ripe  fortheeie 
cution  of  hla  long- announced  plan.  "Now, 
take  it."  Ue  believed  the  bank  was  severed 
from  any  estate  he  might  leave.  Andy  bad 
the  bank,  be  thoughts  and  it  would  forever 
remala  in  the  Davis  name,  and  in  the  Davie 
management.  The  human  object  of  bis  aSec- 
tion  bad  been  considered  in  the  manner  he 
had  said  be  would  regard  him.  All  other 
material  affairs  might  rest  upon  the  possi- 
bility of  future  action.  So  far  as  Judee 
Davfa  was  concerned,  the  purpose  towards 
which  his  thoughts  were  directed  was  ac- 
compiiahed.  He  believed  ou  that  night  that 
hia  plan  was  consummated- 

The  appellant  would  break  the  force  of 
all  these  facts  and  circumsiSDces  by  arguing 
that  the  leatimony  discloses  an  intention  on 
the  part  of  the  decedent,  when  he  died,  to 
Itlve  Andy  tiie  bank  Htock.  He  urges  that 
decedent  knew  the  bylaws  of  the  bank  and 
Uie  national  banking  laws,  which  said  that 
no  transfer  of  slock  could  he  made,  except 
bf  the  assignment  thereof  and  transfer  upon 
the  books,  and  that,  it  he  intended  to  devest 
himself  of  hie  title,  he  would  have  used  tbe 
pen  and  ink  so  close  at  band.  But  the  by- 
laws did  not  require  any  indorsemeDt  or  as- 
Xment  or  power  of  atiorney,  in  writing  or 
rwise,  upon  tbe  certificates  of  the  stock, 
or  elsewhere,  to  transfer  tbem,  but  only  an 
assignment  or  transfer  on  tbe  transfer  book 
of  the  bank.  There  was  no  provision  that 
even  this  assignment  or  transfer  must  be 
made  by  the  stockholder  or  bis  attorney. 
Tbe  certificates  stated  on  tbeir  face  that  the 

;er  or 

n  the 

aarreoder  of  tbe  certificates.  There  was  no 
aasignuMot  or  power  of  attorney  on  the  back 
of  the  certificates  given  to  Andy.  The  by- 
laws required  no  blank  for  such  a  purpose. 
To  make  the  ttaasfoi  on  tbe  books  of  the  bank 
StU&A. 


flcates :  but  tbe  books  were  not  at  band 
The  mind  of  the  donor  was  upoo  one  essea- 
tial  feature,  as  alone  indispensable  to  his 
purpose,— Uie  actual  snrrender  of  the  cer- 
tificates themselves.  Thus  would  he  part 
with  the  representatives  of  bis  ownership. 
This,  he  thought,  was  the  all  and  only  im- 

Ertaot  act  of  his  intended  gift.     And  this 
did. 

Next,  as  to  the  words  spoken  in  the  dece- 
dent's room.  Tbe  appellant  would  do  away 
with  our  view  by  quoting  tbe  testimony  of 
Talbott.  given  on  a  former  hearing.  We 
agree  with  the  learned  counsel  for  tbe  appel- 
lant that  tbe  statements  of  Talbnit  ou  the 
former  hearing  ought  to  be  considered  with 
those  given  upon  the  trial  of  this  suit;  but 
in  considering  tbem  we  bear  in  mind  that 
there  is  no  contention  or  insinuation  by  tbe 
appellant  that  Talbott  baa  tcstitled  falaeiy. 
The  lower  court  must  have  believed  that, 
in  bis  testimoay,  he  tried  to  bold  hard  to 
tbe  truth;  and  we  shall  treat  his  several 
Statements  as  complementary  of  one  another. 
The  salient  points  are  conspicuously  and 
uniformly  brought  out, — namely,  the  actual 
and  perilous  sickness  of  Judge  Davis,  and 
tbe  actual  and  manual  delivery  of  the  certifl- 
cates  to  Andy  by  way  of  gitt.  The  assur- 
ances were  then  made  by  Talbott  aod  Andy 
to  Judge  Davis  that  he  was  not  so  ill  as  he 
thought  himself.  Thereupon  Judge  Davis, 
not  wishing  to  dwell  upon  so  painful  a  sub- 
ject Be  death,  and  to  parry  further  referenco 
to  bis  physical  condition,  expressed  tbe 
possibility  of  being  killed  in  a  railroad  ac- 
cident, and  added.  If  1  don't  come  back,  or 
auytbing  happens  to  me  I  want  you  to  have 
tliat. "  Then  followed  the  further  statements 
by  Judge  Davis  to  the  effect  that  he  could 
not  expect  to  recover  from  his  disease.  This 
must  have  been  the  exact  situation  at  the 
interview,  for  Talbott  expressly  says  the 
way  that  Judge  Davis  came  to  make  tbe  re- 
mark about  tbe  train  Jumping  the  track  and 
killing  him  was  because  be  and  Andy  tried 
to  "brace  him  up,  make  him  think  he  was 
not  so  bad  off.  you  know,"  and  after  Ihat 
remark  Judge  Davis  said  the  train  might 
Jump  tbe  track.  This  statement  of  Talbolt's, 
that  tbe  remarks  of  Judge  Davis  were  not 
made  until  after  tbe  tradition  of  the  cer- 
tificates themselves,  ia  of  importance,  and 
greatly  strengthens  our  opinion  that  there 
were  noquaJiQcations  to  the  gift,  other  than 
those  inherent  in  all  gifts  eavia  mortU,  and 
that  tbe  donor  intended  none  other  to  be  at- 
tached. It  must  never  be  forgotten  that, 
Just  before  the  Judge  made  any  remarks,  ha 
bad  delivered  the  certificates,  without  any 
words  of  qualification,  and  this  act  properly 
aids  us  in  interpreting  the  meaning  of  the 
donor  in  bis  subsequent  words.  Thorbtoo, 
Gifts,  p.  122.  Ttie  slock  certificates  had 
been  delivered.  The  intention  of  Judge 
Davis  was  executed.  If  Andy  and  Talbott 
lia>l  prepared  to  leave  the  room  at  once,  would 
Judge  Davis  have  said  anything  more  about 
the  giftT  We  think  not.  Or  it,  remaining, 
they  bad  mode  no  reference  whatsoever,  after 
,  tbe  tradition,  to  his  physical  condition,   la 
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It  not  Teuonsble  to  say  Uut  no  uther  won) 
would  bftve  beea  spokea  on  tbe  Biibject  oC 
tbe  gift  b7  the  dooor  himselfT  We  think 
■o.  Th«  very  (act  tbac  tlie  BtatemenU  were 
not  called  out  except  by  way  of  reapooM  to 
the  remarks  of  Andy  and  Talbott,  in  tha 
light  of  what  Judge  Uavli  had  done  before, 
nukea  them  but  explanationi  of  tbe  reason 
why  tbe  donor  bad  given  the  certificates  to 
his  nephew  at  that  particulu  time.  This 
construction  of  the  remarks  of  Judge  Davit, 
■ftei  the  certificates  had  been  delivered.  Is 
not  only  coQsisMnt  with  the  prior  acts  and 
Btalements  of  the  donor  at  tbe  moment  of 
the  delivery  and  gift  Itself,  but  Is  In  strict 
accord  with  his  Intention,  aa  manlfeated  by 
repeated  prior  declarations  to  friends.  But, 
if  we  are  in  error  in  that  reaaoning,  let  us 
follow  tha  theory  of  appellant's  counsel, 
and  consider  all  the  acta  and  the  GODversa- 
don  together,  as  Forming  essential  and  in- 
separable pvts  of  the  acts  of  delivery.  To 
proceed,  then  :  Suppose  the  donor  had  aaid, 
at  the  time  he  handed  the  certificates  over, 
"I  always  Intended  that  for  you.  I  want 
jou  to  take  It,"  and  then  added,  "If  I  don't 
come  back  I  want  you  to  have  that.  I  am 
an  old  man  and  cannot  expect  lo  recover," — 
then  appellant's  argument  that  the  condition 
of  death  while  away  at  Tacoma  was  attached 
to  the  gift  would  have  been  of  force,  and  a 
return  might,  ip»o  facto,  have  operated  aa  a 
revocation  of  the  gift.  We  here  remark  that 
we  attach  no  significance  to  any  fear  on  tlie 
decedent's  part  of  being  killed  oy  a  railroad 
accident.  That  Idea  Is,  In  our  Judgment, 
incompatible  with  the  evidence  of  every  act 
and  word  and  thought  of  the  donor  at  the  time 
of  the  delivery  of  the  certificates.  Death 
from  his  tlltieBS  waa  the  only  current  of  bis 
thoughts. 

But  the  foregoing  line  of  reasoning  cannot 
be  pursued  without  departure  from  appel- 
lant's theory,  because  it  ellmlnalea  auother 
and  material  part  of  th;  statement  of  the 
decedent,  namely,  the  alternative  condition, 
"or  If  anything  happens,  1  want  you  to  have 
that."  Let  ue,  therefore,  take  up  this  fur- 
ther qualification,  and,  by  adding  it  on, 
we  have  these  words:  "I  have  always  ia- 
lended  that  lor  yon,  and  I  want  yon  to  take 
It.  If  I  do  not  come  back,  or  anything  hap- 
pens, I  want  yon  to  have  that.  I  am  an  old 
man.  and  cannot  exi>ect  to  recover."  Con- 
sidered with  the  act  of  delivery  of  the  cer- 
ilflcates,  we  find  that  the  gift  was  not  lim- 
ited to  the  event  of  death  on  his  trip,  only, 
bat  comprehended  death  at  any  time  in  the 
near  future. 

Now,  if  we  put  the  several  whole  sentences 
together,  and  connect  them  exactly  with  the 
deTlvery.weh&ve  this  condition  of  testimony: 

Judge  Davis:  "I  have  always  intended 
that  for  you,  now  lake  If  The  certlflcates 
are  handed  over. 

Talbott:  "Ton  are  not  ao  bad  off  BS  you 
think." 

Judge  Davia:  "I  don't  know  whether  I 
will  ever  oome  back  or  not.  There  may  be 
an  accident  on  the  railroad.  If  I  don't  oome 
back,  or  anything  happens.  I  want  you  to 
have  that.  I  «m  an  old  man,  and  there  Is 
no  telling.  I  can't  stand  what  I  used  to. 
31  L.  R.  A. 
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Idtm't  think  I  can  ] 

I  can't  stand  It     I  am  too  old.    I  can't  ex- 

peot  It." 

Talbott :  "  We  think  yon  will  coma  hM^ 
and  that  you  will  live  ten  or  fifteen  yean.* 

There  we  have  ooe  portion  of  the  aentenofc 
"If  Idon't  comeback,  or  anything  hAppena,' 
Imposing  conditions  of  death  before  a  retnia 
from  Tacoma,  .and  the  aucceedine  and  laat 
portion  expreKSly  without  coudluoDS  what- 
soever pertaining  to  the  particular  Journey 
about  to  be  begun.  Here  the  argument  of 
appellant  must  be  that  the  qualification  or 
limitation  placed  upon  the  first  portion  of 
the  sentence  governs  the  latter  as  well.  If 
this  be  correct,  we  render  the -latter  portion 
of  the  sentence,  namely,  the  words,  "or  if 
anything  happens  I  want  you  to  have  that,' 
entirely  superfluous  and  meaningless.  They 
are  Ignored.  But.  if  they  were  meaniogleae, 
why  did  the  donor  espreas  themT  Surely, 
If  everything  said  is  part  of  the  gift,  no  con- 
struction con  be  accurate  which  would  omit 
to  give  some  effect  to  these  latter  words,  as 
well  as  to  all  others.  Tbe  only  way  to  do  so 
is  to  Interpret  the  whole  sentence  by  tbe  light 
of  all  else  done  and  said,  before  and  after- 
wards. Doing  this,  the  donor  aald :  "Take 
this  stock.  I  nave  always  Intended  to  give 
It  to  you,  and  now  I  will  do  It.  I  believe 
I  am  a  dying  man.  I  have  but  little  hope 
of  recovery.  If  I  do  not  live  to  come  back, 
or  if  I  die  soon,  then  this  stock  Is  absolutely 
yours." 

We  cannot  say  by  which  procesa  of  rea- 
soning the  district  court  was  moved  to  adopt 
its  primary  conclusion  that  Judge  Ih^vis 
Intended  a  gift  eauta  mortu,  at  tbe  interview 
on  the  night  before  his  departure  for  Taco- 
ma. Tbe  first  view.  In  our  opinion.  Is  oar- 
rect.  and  we  adopt  it;  but  both  aoalyals  of 
all  that  was  said  and  done  lead  to  the  same 
logical  deduction.  E^h  Is  built  upon  the 
firm  and  unshaken  evidential  foundation  of 
an  oft-repeated  intent  of  tbe  doncK  to  give 
the  bank,  some  day,  to  Andy,  and  upon  that 
other  and  most  convincing  act,  the  manual 
delivery  of  tbe  certificates  by  Judge  Davis 
while  in  a  condition  of  health  which  clearly 
evinced  his  apprehension  of  speedy  death. 
We  cannot  find.  In  our  constderatlim  of  the 
case  up  to  this  point,  aabataDllal  support 
for  tbe  argument  that,  by  any  words  or  acts 
of  the  donor,  prior  to  his  departure  for  Tn- 
coma,  he  Intended  tbe  gift  to  be  dependent 
only  upon  bla  failure  to  return  to  Butte: 
for,  no  matter  what  refinements  may  be  given 
to  the  language  of  the  donor,  no  force  of 
speech  at  uils  time  can  overcome  the  fsot 
thai  tbe  donor,  sagacious  and  close  man  that 
he  was.  parted  with  tbe  certlflcatea.  Prob- 
ablyi  too.  T^albott's  language  was  not,  at 
the  first  bearing  (which  was  not  a  trial  of 
the  ownership  of  the  stock),  precise  In  it* 
details  of  the  occurrence,  for  he  says  that 
he  does  not  see  anv  substantial  dfSerenca 
between  what  he  said  at  that  time  and  upon 
tbe  trial  of  this  case.  But.  aaaamlng  that 
what  he  Mid  on  each  trial  was  an  exact  Mate- 
ment,  we  certainly  cannot  now  aay  that  the 
diatrlct  court  was  not  warranted  in  Ita  con- 
clusion that  the  donor  Intended  to  give  tha 
stock  to  the  donee  at  the  time  of  tbedelivery 
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tiiereoL  The  finding,  therefore,  to  that 
effect,  must  be  suBtalned,  uulew  mbaequeut 
«Teat«,  bj  tbcmaelres  or  in  connection  with 
preceding  aff&ln,  oTertbrow  the  flndlng,  or 
the  Ian  will  not  permit  It  to  stand. 

The  appellant  opeoB  bla  exbaiutive  argu- 
ment  wltb  referencea  to  the  early  Engllah 
text-wtiwrs  ^d  their  deflnltlona  of  glfla 
ravta  martit.  We  will  therefore  go  further 
back  than  be  doea,  and  briefly  examine  the 
Ibw,  to  del«rmlne  whether  hia  piloiaJj  io- 
fereuoea  are  aound.  If  we  revert  to  the  In- 
stitutes of  Juatlnian.  publiahed  a.  d.  SS8 
(Imperatorla  Justlnlaal  Inatitutionea,  t^  J. 
B.  Mojle),  we  and  the  first  definition  of  the 
eaaentlal  condltlona  of  a  donatio  irwrtU  mum, 
aa  a  primary  source  of  the  meanlog  adopted 
in  the  common-law  reports  of  England,  and 
in  the  dectaions  of  many  of  our  own  moat 
learned  courts.  Omitting  the  Latin  text, 
and  accepting  the  translation  of  ProfcMor 
Hammond  (Sandara'  JuBtinlan,  p.  218),  we 
tlnd  :  "A  donation  nurtMOiuM  is  that  which 
ia  made  to  meet  the  case  of  death,  aa  wlien 
Hnytbing  ia  given  upon  condition  that,  if 
any  fatal  accident  beullsthe  donor,  the  per- 
son to  whom  It  la  given  aball  have  ft  aa  hts 
own  ;  but,  If  the  donor  ahould  survive,  or 
If  he  should  repent  of  having  made  the  gift, 
or  If  the  person  to  whom  it  has  been  given 
ahould  die  before  the  donor,  then  the  donor 
ijtial]  receive  back  the  thing  given.  These 
donations  martit  «au«a  are  now  placed 
actly  on  the  footing  of  legacies.  It 
muui  doubted  by  the  juriata  whether  they 
ought  to  be  considered  as  a  gift  or  as  a  leg- 
acy, partaking  aa  theydid,  in  some  respects, 
of  the  nature  of  both ;  and  some  were  of 
opinion  that  they  belonged  to  the  one  head, 
and  others  that  they  beloDged  to  the  other. 
We  have  decided,  by  a  const! tutlon,  that 
they  shall  tie  in  almost  every  respect  reckoned 
among  legacies,  and  shall  be  made  in  accor- 
dance wiui  the  forms  our  Constitution  pro- 
■vldea.  In  short,  it  is  a  donatiou  moriiM  eaata 
when  the  donor  wishes  that  the  tbing  given 
■bonld  belong  to  himself  rather  than  to  the 
person  to  whom  be  gives  It,  and  to  that  per- 
«on  rather  than  to  bis  own  heir."  Tbeorlgi- 
aal  test  adds  a  line  Illustrating  gifta  coum 
mortit  bv  reference  to  the  Odyssey  of  Homer, 
where  Telemacbua  makea  preaenta  to  Pirteua 
If  be  be  Icilled  Bandars  then  proceeds  to 
elaborate  the  text  aa  followa:  "There  are 
two  essential  conditions  of  a  donatio  morli* 
causa:  It  must  be  made  with  a  view  of 
meeting  the  case  of  death ;  it  must  be  made 
to  Cake  effect  only  if  death  occuni,  and 
as  to  be  revocable  at  any  time  previous,  i 
to  fail  if  the  recipient  liied  before  the  gh 
The  donor  might,  however,  at  hia  pleasv  ., 
alter  the  cbamcter  of  the  gift,  making  It 
irrevocable,  but  It  was  always  dependent  on 
the  recipient  outllvlnv  the  donor.  .  .  . 
It  might  be  made  conditional  upon  death  In 
two  waya.    The  donor  might  say.  'I  band 

Su  over  my  horse,  but  the  gift  la  only  lo 
complete  if  I  die  la  this  enterprise. '  Or 
he  might  say,  1  give  yon  my  horse.  If  I 
Burrlve  tbiaenterprlaeyonaretoKlve  It  bach 
to  me. '  In  the  latter  method,  the  delivery 
of  the  thing  ia  made  at  once,  subject  to  a 
condltfonal  redelirery.  In  Uw  former  the 
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delivery  Is  made  conditional,  .  .  .  If  Uw 
gift  waa  made  In  the  first  of  the  two  wna 
above   mentioned,   althougb  there  waa  de- 


having  oeaaed  to  be  dtmi-wi*.  could  there- 
fore. If  be  revoked  the  gift,  iirlng  a  real  ac- 
tion to  reclaim  the  thing  handed  over.  If  the 
gift  waa  made  In  the  lecoBd  way,  the  whole 
property  pa  sand  at  onoe  by  the  tradition  to 
the  recipient :  and  aa,  In  the  older  and  stricter 
law,  the  d^mtfuuflt  pasaed  abaolately  when 
It  paaaed  at  all,  the  property  In  the  thing 
cculd  not  revert  to  the  donor  merely  by  the 
condition  having  been  acoompllafaed.  He 
would  only  have  a  personal  action  against 
the  recipient  to  compel  him  to  give  the  value 
ot  the  thing,  if  be  did  not  choose  to  give 
back  tbetblng  Itself.  The  later  jurlttaseem. 
however,  to  consIdN  that  the  mminivm  r 


dltlons  precedent  and  aubaetiuent  is  not  aa 
ilosely  drawn,  aa  the  teat  of  whether  the 

gift  may  be  upheld,  aa  by  sr ''- 

thorilies.     8uch    gl*-     — 
itandlng " midway V  „..  ._ 

Jnbr  tivM.  In  that  it  consists  in  ■  jiibkuki 
act  of  bounty,  it  differs  from  a  legacy,  which 
coofera  no  right  whatever  on  the  legatee  ilDtil 
the  Icatator  ia  dead,  and  his  heir  has  accepted 
the  inheritance.  Here  if  the  donee  ontlivea  the 
d<Mior,  the  thing  glvea  never  goea  to  the 
heirs  at  all.  It  diflen  ftmn  the  latter  in 
being  absolutely  perfected  only  by  the 
donor's  decease.  The  gift  may  be  nude  ao 
conditional  on  that  event  that  the  property 
In  the  gift  doea  not  pass  to  the  donee  antfl 
its  occurrence.  In  the  meanwhile  he  baa 
only  Its  ust  and  enjoyment.  Or  tbeproperre 
may  pass  at  once,  subject  to  tbe  unaerttand- 
ing  that  it  la  to  revert  to  tbe  donor  in  case 
of  his  proiinK  the  better  life."  Hoyle'a 
Commentaon  Justinian's  Definitions,  p.  233, 

Inasmuch  aa  the  appellant  founds  his  dla- 

ciisslon  of  tbe  description  and  nature  of  d»- 
natUme*  eaiua  morli*  upon  Bwinburoe,  who 
wrote  in  the  latter  part  of  the  aliteenth  cen- 
tury upon  the  Civil  I«w,  we  give  thatcom- 
mentator'adeSnitlon:  "One,  when  the  giver 
is  not  terrified  with  fear  of  any  preeent  peril 
but  moved  with  a  general  consideration  of 
man 'a  mortality,  giveth  any  thing.  Another, 
when  the  giver  being  moved  with  Imminent 
danger,  doth  so  give,  that  stralgbtways  It  la.  - 
made  hia  to  whom  It  is  given.  The  third 
1b  when  any  being  in  peril  uf  death  doihgive 
something,  but  not  ao  that  it  ahall  presently 
be  bis  that  received  it,  but  in  case  the  giver 
do  die."  Swinburne.  Wills,  Powell's  ed. 
I80S.  The  earliest  decisions,  next  after 
Bwlnbume'e  text,  to  which  we  have  acceaal- 
ble  reference,  begin  with  Drvrj/  v.  Smith,  1 
P.  WmH.  40B,  where  Lord  Cowper,  in  1717, 
held  that,  where  a  testator,  in  his  last  sick- 
ness, made  a  gift,  and  the  possession  waa 
transmuted  to  his  nephew,  It  must  be  upheld, 
becanae  "be  might  in  his  lifetime,  after  the 
making  of  his  will,  give  away  any  part  of 
hia  estate  ahaolutely,  and  by  the  same  rea- 
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•on  might,  DOtviUuUudlDg  the  will,  give 
kwaj  u>y  put  thereof  conditional] 7,  and 
tbi*  gift  being  m  fnll;  proved, '  was  held 
to  b»*danaiiamorU*  eaata.  That  Bdelivery 
baa  alwar>  Iwen  held  neceMur  in  England 
il  alao  Buataload  b^  Tdtmioa  y.  Latctan.  Id. 
441,  where  a  elft  was  made  by  a  husband, 
in  hlB  iMt  atclness,  to  tis  wife  of  a  purse 
with  money  In  It.  Miller  t.  MilUr.  S  P. 
Wma.  806.  Jnst  before  death  the  teatator 
called  (o  Mb  wrvant  to  reach  him  hii  pocket- 
book,  took  thereout  two  bank  notea  for  £300 
each,  and  another  note  fur  £100,  being  a 
cash  note,  or  pavable  to  bearer,  all  of  which 
notea  be  ordered  his  Heirant  to  deliver  to 
his  wife,  who  was  present.  Afterwards  the 
testator,  by  word  of  mouth,  gave  her  his 
ooacti  and  horses.  The  gift  of  ihe  £600  notes 
was  suataioed  upon  tbe  ground  that  the  party 
was  In  hli  last  Blckneas.  and  that  they  were 
delivered.  The  next  case,  and  what  msv  bo 
termed  a  leading  one  in  England,  was  Lord 
Hsidwicke's  opinion,  in  ITSa.  In  Ward  v. 
Turntr.  i  Vee.  Br.  111.  It  cited  the  last  two 
cases  Just  above  referred  to,  auBtainlnji  the 
dootrlne  that  tbere  most  be  an  actual  de- 
livorj.  The  deductions  from  the  discussioo 
Id  that  case  are  well  sumu.ed  up  bj  an  En- 

Sliah  writer  (Shesrwood)  In  an  Elementan' 
utliH  of  tbe  Principles  of  Equity.  He 
says  that  Lord  Hardwi eke  decided  that  a  gift 
of  thisdeacription,  in  order  to  be  valid,  must 
be  made  :  (1)  In  inch  a  state  of  Illness  or 
eipectatleu  of  death  as  would  warrant  a 
supposition  that  the  gift  was  mode  in  con- 
templation of  that  event,  (3)  On  coodltion 
tbat  it  is  to  become  absolute  only  upon  the 
event  of  tbe  donor's  death.  It  fallows  from 
tbla  tbat  it  is  a  gift  revocable  during  tbe 
donor's  lifetime.  (S)  There  must  be  actual 
delivery. 

Advancing,  next,  to  the  time  of  Black- 
atone,  that  commentator  treats  this  species 
of  gift  as  "another  deathbed  disposition   of 

Croperty,"  and  thus  deQnea  it:  "And  that 
I,  when  a  persop,  in  his  last  sickness,  ap- 
prehending bia  dissolutiou  near,  delivers  or 
causes  to  be  delivered  to  another  the  posses- 
sion of  any  personsl  goods,  under  which  have 
beeu  included  bonds  and  bills  drawn  by  tbe 
deceased  upon  Lis  banker,  to  keep  in  case  of 
his  decease.  This  gilt,  if  the  donor  dies, 
needs  not  the  assent  of  his  executor ;  yet  it 
ahall  not  prevail  against  creditors,  and  is 
accompanied  with  this  implied  trust,  that, 
if  the  donor  lives,  Ihe  proiierry  thereof  shall 
revert  to  himself,  being  only  given  in  con- 
.  templatiou  of  death,  iir  M'lta  iiwrtii.  This 
mellinii  of  donation  might  have  subsisted  in 
a  eCnte  of  nature,  beingalways  accompanied 
with  delivery  of  actual  possession,  and  ao 
far  differs  from  a  tBStainentary  disposition; 
but  Mcms  to  have  been  handed  to  us  from 
the  civil  lawyers,  who  themselves  borrowed 
It  from  the  Greeks."  Ham.  Bl.  Com.  p. 
771.  In  Tatt  v.  Biibert.  3  Ves.  Jr.  Ill,  Lord 
Loughborough,  in  1793.  discussed  the  de- 
livery esseutial  to  sustain  a  donatio  mm-tii' 
eausii,  and  disapproves  of  the  dehnitiona  of 
Swinburne  hereiofore  referred  to.  He  treats 
them  as  only  references  to  different  texts  of 
the  civil  law.  and  says  that  Swtnbame,  Id 
his  definitions,  "is  coupling  tbe  description 
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'  of  a  legacy  with  a  very  short  text  of  the 
civil  law,  and  tbere  is  a  perplexity  In  it.' 
He  further  aays  that  the  first  two  deSoittons, 
of  Swinburne  the  second  of  which  the  ap- 
pellant in  thia  case  retiej  upon,  are  clearly 
mere  donations.  He  then  discusses  the  boolis 
of  Justinian,  and  aays  that  Swlnliume  ougnt 
to  have  looked  a  little  further,  and  he  would 
have  found  a  history  by  Justinian  of  the  con- 
testa  upon  the  subject  of  gifts.  The  exact 
text  from  Justinian,  from  which  Professor 
Hammond  has  worked  his  translation,    as 

K'  ren  above,  is  quoted  in  full  by  Lord 
ughborough,  who  thus  approves :  "  There 
it  is  clearly  and  correctly  defined,  tbat  it  had 
Id  effect  the  nature  of  a  legacy,  was  liable 
to  debts,  and  that  it  was  only  a  gift  upon 
survivorship;  and  tbe  danger  of  sufferioK 
these  gifts  to  be  taken  loosely  occasionedT 
at  the  same  time  with  the  passage  I  hare 
read,  an  ordinance  by  the  Emperor,  that  It 
should  be  in  writing,  with  five  witnesses.' 
He  then  refeta  to  Ward  v.  Tamer,  and  con- 
curs with  the  reasoning  that  there  must  be 
some  delivery  of  the  property.  We  cite 
this  case,  liaving  had  access  to  the  same  and 
studied  it  with  much  care,  to  demonstrate 
that  that  portion  of  Swinburne's  deflnilion 
upon  which  the  appellant  relies  has 


in  his  comments  and  aDnotations  to  Swin- 
burne's text  also  says;  "The  two  flrat  in- 
Btanoea  ...  are  simple  gifts,  the  latter 
only  applies  to  the  donatio  cauta  mortit  and 
Is  better  described  or  defined  in  Ugt  27.  and 
in  Justin.  Inst,  litle  7,  Da  donatienHnu." 
See  note  to  Powell's  Swinburne,  Wills, 
p.  S4,  pt.  1.  Boper  on  Legacies  approves  of 
the  crUiclsms  of  Swinburne  by  Lough- 
borough in  Tal»  v.  Hilbert,  and  unequivo- 
cally states  in  his  text  that  "it  appears,  upon 
consideration  of  the  iief ore- mentioned  defl- 
nkioDS  (Swinburne's),  that  the  third  alona 
Is  the  proper  donatio  mortU  causa;  the  other 
two  being  nothlnf;  else  than  pure  Irrevoca- 
ble gifts  inUr  ei'mw."  1  Roper.  Legacies. 
chap.  1.  OtherEnglisb  writers  have  followed 
Justinian's  definition,  with  tbe  qusliBcatlon. 
recognized  by  Lord  Hardwicke  in  Ward  v. 
Turner,  that  a  delivery  wasessential.  Speace 
on  Equitable  Jurisdiction,  in  IMS.  CBlied  a 
donatio  eaiua  morlii  a  disposition  of  property 
"  when  a  person  in  his  sickness,  appreliendins 
hia  dissolution  near,  delivers  or  causes  to  be 
delivered,  any  personal  goods  or  chattels  to 
another,  or  puts  the  physical  means  of  do- 
minion over  them  into  his  power,  U>  keep 
them  for  himself  or  for  some  one  else,  in  case 
of  tbu  donor's  decease.     .     .  Intheeveut 

of  the  donor  recovering,  the  property  reverta 
to  him.  If  tbe  donor  die,  the  properly  be- 
longs to  the  donee  without  the  assent  of  tbe 
exi^cutor,  though  not  as  against  creditors.' 
1  Spence,  Eq.  Jut.  p.  196.  Wms.  Ezra. 
(page  887,  chap.  2.  ^  4)  brieBy  summarizes 
the  attributes  of  a  donatio  mortit  eautn  as 
follows:  "First,  the  gift  must  be  with  a 
view  to  the  donor's  death :  second,  it  must  be 
conditioned  to  take  eHect  only  on  the  death 
of  the  donor  by  his  existing  disorder ;  third, 
there  must  be  a  delivery  of  the  subiect  of  the 
dooatioD. " 
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In  America,  cammeiit&torg.  In  QieiT  deOnl' 
tlona,  bave  followed  In  the  line  of  tbenioUier 
country.  Kent  uyB  that  such  gifts  are  oondi- 
ttoDal,  like  legaciM,  and  it  is  esaentlal  to 
tbem  that  the  donor  make  Ihem  In  hit  last 
illoeaa,  or  Id  contemplation  and  In  expecta- 
tion ot  death,  and  that  there  mast  be  a  de- 
)ivetj.  A  gift  t'nbr  Kinw  waB  imvocablei 
but  a  gift  eav»a  mortU  was  conditional  and 
revncable.  2  Kent,  Com.  p.  444,  Judge 
Kiory  saya  Buch  a  (dft  is  properly  "a  Rift  of 
personal  property,  Dy  a  party  who  Is  In  pc" 
of  death,  upon  coodltlon  that  It  shall  pi 
cDtly  belong  to  the  doeee  la  case  the  do: 
Bhall  die,  hut  not  otherwlBe.  To  gire  __ 
effect  there  must  be  a  delirerv  of  It  b;  the 
donor,  aud  It  is  subject  to  be  defeated  by  his 
Bubseqnent  person&l  rsTocation,  or  by  his 
Tecovery  or  escape  from  the  Impending  peril 
of  death.  If  no  event  happens  which  reTokes 
it,  the  title  of  the  donee  is  deemed  to  be 
directly  derived  from  the  donor  ia  his  life- 
time, and  therefore  in  no  sense  is  It  a  tesia- 
menUry  act,"  Story,  Bq.  Jnr.  g  606,  The 
eupreme  court  of  Connecticut,  many  years 
ago,  de&ned  these  gifts  ai  follows :  "That 
epeclet  of  donation  if  derived  wholly  from 


fee  requisites 
sre  neceasory  to  constitute  a  gift  ol  this  sort 
(1)  It  must  be  made  by  the  donor,  in  con- 
templation of  the  conceived  approach  of 
death.  (3)  It  must  be  given  to  take  effect 
only  in  case  the  donor  dies.  (8)  And  there 
mustbeadeilvery  of  the  subject  ot  the  dona- 
tion. It  Is  essential  that  the  condition  of  its 
not  pasalDK  while  thedonor  lives  be  Included 
otherwise  It  will  be  a  donation  of  another 
kind,  namely,  a  donatio  inttr  viwi.  It  dif- 
fers from  the  latter  In  several  respects,  in 
which  it  resembles  a  legacy.  It  is  ambula- 
tory, incomplete,  and  revocable  during  the 
donor's  life.  The  revocation  may  be  effected, 
either  by  the  recovery  of  the  donor  from  his 
diaorder.  or  by  taking  back  the  possession  of 
the  property.  It  can  be  made  to  the  wife  of 
thedonor.  On  the  other  hand,  it  differs  from 
a  legacy  In  several  particulars.  The  claim 
need  not  be  proved  In  a  coutt  of  probate. 
The  title  of  the  donee  becomes,  by  relation. 
complete  and  absolute  from  the  time  of  the 
delivery.  No  couseot  or  other  act,  on  the 
part  of  the  executor  or  adminialrator,  ii 
necessary  to  perfect  tbe  title  of  the  donpe. 
It  is  a  claim  against  the  executor ;  a  legacy 
Is  a  claim  from  the  executor."  Raymond  v. 
StUiek.  10  Conn.  484.  Without  reviewing 
In  detail  thedefinitiona  of  many  more  Amer- 
ican writers,  we  find  that  the  general  re- 
quirements, as  laid  down  by  Williams  on 
Executors,  succinctly  state  the  law.  Of 
modem  Ameiican  commentators,  certainly 
none  are  more  perspicuous  or  intelligible  in 
their  definitions  than  Pomeroy,  who  sums  up 
the  discussion  In  the  following  words:  "A 
gift  absolute  in  form  made  by  the  donor  In 
anticlpationof  bis  speedy  death,  and  intended 
to  take  effect  and  operate  aa  a  transfer  of  the 
title  upon,  and  only  upon,  the  happening  of , 
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the  donor's  death.  Between  tbe  time  when 
the  gift  is  made  and  the  article  donated  Is 
delivered,  and  tbe  time  when  the  donor  dies, 
the  donation  is  wholly  Inchoate  and  condi- 
tional :  tbe  property  remains  In  the  donor 
awaiting  tbe  time  of  bfs  death  and  passes  to 
tlie  donee  when  the  de^h.  In  anticipation  of 
which  the  gift  was  made,  happens,  unless  tbe 
dobation  has  in  tbe  meantime  been  revoked 
by  the  donor ;  the  donee  thna  becomes  a 
trustee  for  the  donor  with  respect  to  tlie  art- 
icle delivered  into  his  possession  until  the 
gift  is  made  perfect  by  tbe  donor's  death. 
The  gift  must  be  alieolute,  with  the  excep- 
tion of  the  condition.  Inherent  in  Its  nature, 
depending  npon  the  donor't  death,  aa  above 
described,  and  a  delivery  of  fhe  article  do- 
nated Is  a  neceBsary  element;  but  It  Is  sub- 


by  the  donor's  recovery  from  the  sickness  or 
escape  from  tbe  danger  In  view  of  which  It 
was  made. "  8  Pom.  Eq.  Jur.  3d  ed.  (j  1149. 
See  also  9  Beach,  Mod.  Eq.  Jur.  g  1061; 
ffrjrma  T.  Bone,  49  S.  T.  21,  10  Am.  Rep. 
818;  jr*«A«n«rT.  Dah,  88  Pa.  68;  Story,  Eq. 
Jur.  pp.  099,  604;  S  Schouler,  Pers.  Prop. 
Sg  m.  ISSiThwnton.  Gifts,  %  SI ;  Croe- 
wel),  Ena.  A  Admrs.  8  630. 

In  Batket  v.  BatieU.  107  n.  B.  609,  27  L. 
«d.  SOO,  relied  upon  by  tbe  appellant.  It 
was  said  "that  a  donatio  catiaa  marUt  must 
be  completely   executed,    precisely   aa  re- 

?,nired  in  tbe  case  of  gifts  ini*r  tivet,  aii)y 
ect  to  be  devested  by  the  happening  of  any 
of  the  conditions  suMequent, — that  Is,  npon 
actual  revocation  by  the  donor,  or  by  the  do- 
nor's surviving  the  apprehended  peril, or  out- 
living tbe  donee,"  etc  "On  the  other  band. 
If  the  gift  does  not  take  effect  as  an  executed 
and  complete  transfer  to  tbe  donee  of  posses- 
sion and  title,  either  legal  or  equitable, 
during  tbe  life  of  tbe  donor,  It  Is  a  testa- 
ment^ disposition,"  etc. 

Reverting  to  the  appellant's  theory  of  the 
evidence  in  this  case,  if  this  deHnltlon  of 
Justice  Matthews  was  meant  to  exactly  con- 
form with  Swinburne's  second  definition  and 
rejects  all  glfti  where  a  donor  with  Intent  to 
make  a  gift  cauia  mortis,  delivers  the  prop- 
erty, ana  surrenders  tbe  possession  and  con- 
trol of  the  Bublect'  matter  of  the  gift,  with  a 
statement,  sucfi  as  the  donor  need  in  this 
case,  lo  the  effect  that,  if  he  died,  he  wanted 
the  donee  to  have  the  property  delivered,  then 
there  has  been  a  contraction  ot  tbe  generally 
accepled  common-lnw  rule  that  a  gift  causa 
wiorliJ  could  be  made  by  present  delivery, 
yet  conditioned  upon  tbe  death  of  the  donor. 
But  it  was  not  so  decided  upon  the  facta  of 
that  case,  and  we  doubt  whether  the  dedni- 
tlon  quoted  conflicts  with  Pomerov's,  when 
the  words  used  are  measured  by  tnelr  strict 
applicability  to  the  whole  subject,  and  its 
nature,  under  consideration,  and  the  inherent 
quallflcBtlons    inseparably   attncbed    to   all 
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in  this  last  comment  upon  the  opinion 
Justice  MattbeiTB.  We  have  examined 
the  particular  case  upon  which  the  reasoning 
of  that  opinion  is  laid, — a  decision  of  tha 
supreme  court  of  Tennessee,  made  In  1867. 
Oa*i  V.  Ikmpsm,  4  Coldw.  9Sa    Tbe  Ten- 
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ncMee  caae  was  tiili:  The  decedent  wm 
obliged  to  leave  Tennessee  to  avoid  the  opera- 
tions of  tlie  Rebel  <»)iucriptton  laws,  and 
went  to  Eentiicky,  where  he  died,  at  Louis- 
Tllle,  In  18(18.  "Before  leaTing  Tennessee, 
In  1B63,  he  placed  In  the  bands  ol  Msrj 
Bimpson  some  gold  and  paper  monej,  to- 
gether  with  nutes,  receipts,  etc.,  and  stated 
to  her  at  the  time,  "If  he  never  returned,  he 
wanted  it  all  to  be  given  to  ber  son,  Oeoree 
M.  Simpson,"  who  was  at  that  time  a  minor; 
and  on  the  day  he  left  he  stated  to  others 
Uiat,  If  be  never  returned  be  wanted  "little 
Oeorge"  to  have  what  be  had  left  in  respond- 
ent's uands.  The  defendanta  cont«ndeil  that 
the  facia  constltnted  a  valid  donatio  eauta 
ntortit  of  all  the  effects  and  monev.  The 
court,  by  Justice  Hawkins,  after  taiins  np 
the  deflnitiOD  of  Swinburne,  spealu  Ot  the 
contest  which  arose  at  an  early  day  as  to  the 
real  nature  of  gifts  MJUMtnarfM,  andezpressly 
recognized  that  a  gift  eati*a  mortit  Is  a  con- 
ditional gift,  dependent  upon  the  coutln- 
gency  of  expected  death,  which  need, not  be 
expressed  or  specified  by  Qie  donor ;  snd, 
after  applying  this  principle  to  the  facta  lu 
the  case,  it  was  beta  that  a  valid  donation 
eau*amoriu  Biist«d  in  favor  of  George  Simp- 
son. A  psrt  of  this  discussion  of  the  sn- 
preme  court  of  Tennessee  Is  quoted  verbatim 
bv  Justice  Matthews  as  the  foundation  for 
bis  subsequent  deductions.  After  taking  up 
another  part  of  the  opinion,  to  the  effect 
that  delivery  was  essential,  he  says  that  "a 
view  of  tbe  entire  passage  leaves  no  room  to 
doubt  its  meaning,  th».t&<U>natio>norti*eati*a 
must  be  completely  executed,  precisely  as 
required  in  tbe  case  of  gifts  tnl«r  ctmw,  sub- 
ject to  be  devested  by  t£e  happening  of  any 
of  tbe  couditiooB  ButMiequeut, — that  is,  upon 
actual  revocation  by  the  donor,  or  by  tbe 
donor's  surviving  Uie  apprebeuded  peril  or 
outlivtog  the  donee,  or  by  the  occurrence 
of  a  deSciencv  of  assecs  necessary  to  pay  tbe 
debts  of  tbe  deceased  donor.  These  condi- 
tions are  the  only  qnaliflcatlons  that  distin- 
guish gifta  vtoriii  cavta  acdint^r  vivot.  On 
Uie  other  band,  if  tbe  gift  does  not  take  effect 
as  an  executed  and  complete  transfer  to  tbe 
donee  of  possession  and  title,  either  legal  or 
equitable,  during  tbe  life  of  tbe  douor,  it 
is  a  testamentary  disposition,  good  only  if 
made  and  proved  as  a  will."  A  close  scrutiny 
of  Justice  Jlatthews'  deductions  would  seem, 
therefore,  to  demonstrate  that  he  did  not 
mean  to  diaafflrm  the  general  doctrine  as  it 
was  enunciated  by  the  supreme  court  of 
Tenaessee.  Indeed,  beexpresaly  affirms  their 
meaning.  But.  if  tlie  appellant  Is  correct. 
Id  this  case.  In  bis  interpretation  of  tbe 
definition  of  Justice  Matihewa,  that  distin- 

fnlslied  Jurist  has  laid  down  a  rule  which, 
fit  hadbeenapplied  tothe  very  case  whence 
It  was  deducea.  could  not  have  coincided 
with  the  principles  announced  therein  or 
with  tbe  conclusion  renched  by  the  Tennessee 
court.  We  therefiire  cannot  believe  tliat  tbe 
TTnited  States  Supreme  Court  inteniled  lo  say 
that  a  gift  made  !u  appreliensiou  of  death, 
and  where  the  donor  delivered  the  property 
to  the  donee  with  an  expression  to  the  effect 
that  the  property  was  to  belong  to  the  (lonee 
If  be  (the  donor]  should  die.  could  not  be 
sustained.  The  leading  English  cases  and 
Bl  U  B.  A. 
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He  seems  to  have  founded  hit  oploimt  aa  to 
what  delivery  would  saataiD  the  gift  largelj 
upon  the  summariied  law  of  the  Tiiiiiiimiiii 
caae ;  but,  by  his  elaboration  of  tbe  doctriiM 
of  the  Tennessee  case,  although  be  alBnoed 
the  law  thereof,  nevertbeleas,  be  has  appar- 
ently laid  down  a  doctrine  oft«n  iDvoked 
and  interpreted  to  defeat  gifta  eauait  mertit. 


authority.  Including  the  Tennessee  decision. 
to  but  merely  express  tbe  condition  which  is 
annexed  by  law  to  every  donation  ean*a 
moTtit.  Vat,  no  matter  whether  the  gift  la 
made  upon  death  or  noorevocation  aa  a  con- 
dition precedent  or  sutisequeot,  upon  either 
condition  an  absolute  and  indefeasibia  title 
comes  to  tbe  donee  only  upon  the  donor'a 
death.  It  must  be  absolute  in  form  by  the 
donor  while  living.  It  cannot  be  absolute 
in  fact  until  bis  death.     The  supreme  c 


of  iL  Its  apparent  doctrine  is  also  ably 
discussed  in  Travis  on  Salee,  where  tbe 
author  speaks  of  the  "mistake"  made  by  the 
supreme  court.  Travis,  Bales,  pp.  6S  et  teg. 
But,  however  interesting  It  might  be  to 
entor  upon  a  comparison  of  tbe  various  de- 
cisions, to  determine  whether  the  appellant's 
Interpretation  of  Batket  v.  BauM  is  correct 
or  not  upon  the  question  of  delivery,  and  to 
consider  the  divergencies  of  opinion,  we  re- 
frain from  BO  doing,  because,  under  our  view 
of  the  facts  of  this  caae,  tbe  gift  herein  waa 
delivered  within  tbe  rule  of  the  letter  of 
the  definition  of  that  case  as  appellant 
would  apply  it.  The  facta  of  tbe  case  at 
bar  so  ckarly  demonstrate  that  the  delivery 
of  the  certificates  was  made  by  Judge  Davia 
In  contemplation  of  speedy  death  Ii-om  hia 
disease,  that  it  is  unnecessary  to  dwell  oo 
that  feature  of  tbe  case.  Tbe  prolonged  and 
dangerous  Illness  of  the  donor,  his  age,  and 
the  circumstances  of  the  delivery  fully  show 
the  expectation  of  Judge  Davis  to  die  shortly 
from  the  ailment  from  which  he  was  then 
suffering.  His  trip  to  Puget  sound  was  but 
a  deaperaie  fight  for  life,  or  to  prolong  the 
life -which  he  felt  be  must  soon  lose.  The 
argument  that  be  apprehended  death  from  a 
railway  accident,  as  said  before,  is  not  well 
founded,  In  our  judgment.  But,  if  it  were 
It  could  not  avail  appellant,  because  ibe 
decedent  also  apprehended  di-ath  from  hia 
disease,  and.  Inasmuch  as  be  failed  in  health 
and  died  soon  of  such  apprehended  disease, 
which  was  the  particular  cause  of  death  with 
especial  reference  to  which  the  delivery  was 
made,  it  matters  not  that  he  may  also  have 
feared  death  from  other  and  insufficient 
causes.  "The  rule  is  that  the  donor  must 
not  recover  from  the  disease  from  which  he 
then  npprebendcd  death.  If  be  recovers,  the 
gift  is  void ;  If  he  does  not  recover,  and  the 

5ift  is  not  revoked,  it  becomes  efleotnal." 
liddtn  V.  Thrall.  125  N.  T.  678,  11  L.  R. 
A.  eS4 :  Gottrtiy  v.  Limtnbigltr,  SI  I^  846 : 
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UntrMgltr  t.  Oourlw,  56  Pa.  108,  H  Am. 
Dec.  51 ;  Oraig  ».  SSitndffe,  M  N.  H.  61 ; 
Thornton,  QUlS,  gg  28  c<  tq.;  Williamt  y, 
GvUt.  117  N.  Y.  843,  S  L.  K.  iL  866. 

Next,  u  to  the  importuit  question  of  the 
effect  of  the  delivery  at  tbe  certifirattee  of 
■tock.  We  start  with  »  delivery,  and  ac- 
ceptance of  the  certlflcates  at  the  time  of  the 
deliver;,  and  Ilie  Intention  on  Judge  Darts's 
part  to  make  a  complete  gift.  But  ve  Lave 
this  qneetton :  The  subject  of  the  glU  wu 
bank  stock,  sbsrea  In  a  natioDal  bank,  or 
tbe  certiflcalea  thereof,  without  Indorsement 
or  asalKDment  in  writing,  and  without  tranS' 
(er  on  the  books  of  ttie  company.  Can  na- 
tional bank  Slock  be  so  tranalerred,  and  tbna 
be  made  the  subject  ol  a  valid  gift  eauta 
morti^  The  appellant  asks  a  uegatiTe  reply, 
and.  In  an  argument  displaying  great  re- 
search and  learning,  bases  his  request  upon 
the  common  law  and  caste  construed  by  him 
to  be  within  the  reasoning  of  the  EnsHah 
adjudications.  And  here.  sKain,  Is  a  diver- 
gency of  opinion  between  learned  wrltera. 
Some  yean  back  the  common  law  of  Eng- 
land, so  far  as  tbe  same  was  applicable  and 
of  a  general  nature,  and  not  in  conflict  with 
special  enactments  of  tbe  territory,  was  de- 
clared to  be  the  law.  and  was  to  be  consid- 
ered of  full  force.  But  to  determine  what 
the  common  law  is,  are  we  to  disregard  the 
eipoeitiona  by  judicial  authorities  of  our 
own  country  upon  the  common  law !  Clearly 
not.  "No  one,"  said  Justice  McLean,  in 
Whtaton  V.  Bitert.  SS  U.  8.  8  Pet.  600,  8  L. 
ed.  108O,  "will  contend,  that  tbe  common 
law,  as  it  existed  in  Encland,  has  ever  been 
in  force,  in  all  Ita  proviBioDS,  In  any  state 
Id  this  Union.  Jt  was  adopted,  so  far  only 
as  Its  principles  were  suited  to  the  condition 
of  the  colonies ;  and  from  this  circumstance 
we  Boe,  what  is  common  law  In  one  stale, 
is  not  so  considered  In  another.  The  judi- 
cial declalons.  the  usages  and  customs  of 
the  reapective  states,  most  determine  how 
far  tiie  common  law  has  been  Introduced  and 
sanctioned  in  each." 

Upon  this  [{  ''titn  we  quote  from  Chief 
jQBtlce  Shaw  lu  Com.  t.  Tork,  9  Het.  93, 
48  Am.  Dec.  873,  who  thus  wrote  of  tbe 
adoption  of  the  rules  and  principles  of  the 
common  law  of  England  In  their  applica- 
bility to  OUT  oondHlona:  "Aa  this  is  an 
Dnwritten  law,  we  must  seek  for  tbe  evi- 
dence of  it  In  Judicial  records,  precedents, 
and  decisions,  and  tliose  digests, treatises,  aud 
commentariea.  of  learned  and  experienced 
ciKn.  which  have  acquired  respect  and  con- 
Odence  by  lone  usage  and  general  consent. 
If  we  consult  English  declaloas  made  since 
tbe  Hevolution,  it  is  not  because  they  have 
any  binding  force  as  rules,  but  because  they 
are  eKpoeltions  of  the  rules  and  principles 
of  the  commiin  law,  by  men  of  great  experi- 
ence and  judgment  in  the  knowledge  and  ap- 
Klicationof  thesarae  laws  which  we  arcseek- 
ig  to  expound.  And  If  we  read  tbe  digests 
and  treatiges  of  reputable  nuthor«.  published 
since  we  osased  to  be  English  subjects,  it  is 
because  they    cnniala  the   autlientic  records 


.  the  decisions  of  courts 


<A  other  states,  having  the  s     _.. 

origin,  and  deriving  their  laws  from  the 
same  common  source,  are  valuable  and  use- 
ful in  enabling  us  the  more  clearly  to  un- 
derstand, and  the  more  fitly  to  apply  tbe 
rules  and  principles  of  our  own  authoritative 
code  of  laws.".  The  appellant  relies  at  once 
apou  Lord  Hardwicke's  opinion  In  Ward  v. 
Tuner.  Although  some  cases  and  writers 
do  not  regard  that  case  as  positively  deciding 
that  choses  in  action,  su<^  as  stocks,  cannot 
be  eHectually  delivered  aa  a  gift  ei 


without  transfer  of  the   legal   property,  yet 

"  'a  generally  cited  to  that  holding.    The 

ipertT  there  delivered   was  receipts  for 


from  the  time  they  were  given.  In  February, 
to  the  time  of  Fly's  death;  for  there  is  a 
wltnesiwho  apeoka,  that,  In  some  ahort  time 
before  his  deatli,  Piy  showed  him  these  re- 
ceipts, aud  said  he  intended  them  for  his 
uncle  Moaely.  Therefore,  I  am  of  opinion, 
It  would  1)0  most  dnngeroos  to  allow  this 
douatloQ  mortU  eauta.  from  parol  proof  of 
delivery  of  auch  receipts,  which  are  not  re- 
garded or  taken  care  of  after  acceptance; 
and  If  these  annuities  are  called  choaea  in 
action,  there  Is  less  reason  to  allow  of  it  In 
this  case  than  In  any  other  choie  In  action, 
because  stocks  and  annuiiies  are  capable  of 


I  transfer  of  the  legal   propeity  I 

'  ""  ■    —'--■-'-    -miglit  be  don  _  . 

had  such  an  aversion  to 


Parliament,  which  migl 
and  If  the  Intestate  had 
make  a  will  as  supposed,  he  might  have 
transferred  to  Mosely  ;  cousequently,  this  is 
merely  legatory,  and  amounts  Wt  a  nuncupa- 
tive will,  and  contrary  to  the  statute  of 
frauds,  and  will  iutroditce  a  greater  breach 
on  that  law  than  was  ever  yet  made  :  for  if 
you  take  away  the  necesaity  of  delivery  of 
tbething  given,  k  remains  merely  nuncupa- 
tive." Ward  V.  Tarwr,  1  White  &  T.  Lead. 
Caa.  in  Eq.  1317. 

After  the  decision  of  Ward  v.  Tumtr, 
throughout  tbe  various  cases  we  find  dUtinc- 
tiona  aa  to  tbe  extent  to  which  Lord  Hard- 
wicke  meant  to  go  coQceraiog  the  delivery 
of  choses  In  action.  There  la  a  review  of  the 
history  of  these  decisions  in  1  Boper  on  leg- 
acies, pp.  10,  11,  it  *tg.  But,  In  1827.  Lord 
EldoD,  under  whose  judgments  have  been 
rerognlzed  tbe  ezpansfon  of  those  priaciptes 
of  equity  which  were  matured  In  the  time  of 
Lord  Hardwlcke,  cleared  up  much  of  tbe 
doubt  which  had  existed  before  hia  time,  and 
advanced  to  the  point  of  construction  upon 
which  baa  beeo,  to  a  great  degree,  founded 
the  further  expaDslons  of  our  American 
tourta.  DuJJUldy.  Etve».  1  Sim.  &  Stu.  248. 
was  an  action  where  the  defendant  was  pos- 
sessed of  a  bond  for  a  certain  aum  of  money, 
and  bad  also  a  mortgitge,  created  by  a  deed 
of  even  date  with  the  bond,  to  secure  the 
sum  mentioned  in  tbe  bond,  and  he  bad  an- 
other mortgage  for  a  large  sum.  The  second 
mortgage  was  dated  November  8,  1820.  It 
recited  that  £30. 000  bad  been  advanced  upon 
mortpage  by  Sir  Sandys  to  the  prior  mort- 
gagees, and  further  secured  by  a  bond,  and 
a  judgment  recovered,    and  uat  the  mon- 
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witnessed.  In  consideration  .  .  ._  . 
adTuiced  bj  Elwea  to  Bandyi  to  pay  oO  the 
mortgage,  tb«t  the  mone;  uid  ludgment 
were  assigned,  and  certaiD  premises  were 
also  conveyed  bj  morteKKe  Iiom  Sandjs  to 
ElwM,  to  secure  the  £80,000. '  Elwes,  when 
on  his  deathbed,  and  unable  to  write,  de- 
clared that  he  gave  the  bond  and  mortgage, 
and  the  money  secured  by  them,  to  nla 
daughter,  Mrs.  Duffleld.  At  the  desire  of 
Elwes  they  were  delivered  Into  the  hands  of 
Mrs.  Duffleld.  The  vice  chancellor  decided 
that  the  gift  was  not  complete,  because  the 
delivery  was  not  complete  as  a  gift  intar 
nivet.  But,  in  the  Bouse  of  Lords,  Lord  El- 
don,  after  citing  the  authorities,  observed : 
"Lord  Hardwicke  is  clearly  of  opinion  that 
the  dellyery  of  ■  bond  as  a  specialty  would 
do ;  and  It,  then,  the  debt  Is  well  given  by 
the  delivery  of  the  bond,  the  next  question 
Is,  Wbst  are  we  to  do  with  the  othtr  secu- 
rities which  are,  or  not,  delivered  overT  In 
the  present  caat  the  bond,  the  assignment, 
the  covenant,  and  all  the  deeds  are  delivered 
over  In  such  a  manner  that  the  representa- 
tives of  the  donor  could  not  get  at  them ;  and 
the  question  Is,  whether,  considering  the 
difference  between  an  absolute  estate  in  land 
and  a  mortgage,  the  samefirlnclple  does  not 
apply  In  the  case  of  a  mortgage  as  in  the 
case  of  a  bond.  Upon  the  whole,  then,  I  am 
of  opinion,  that  the  delivery  of  these  securi- 
ties is  a  good  donatio  mortit  eauia,  as  raising 
a  trust  by  operation  of  law,  and  that,  as  so 
raising  a  trust  by  operation  of  law,  thej  are 
not  within  the  proviaions  of  the  statute  of 
frauds."    Roper,  Legacies,  p.  18, 

This  celebrated  case  of  Du^ld  v.  B^aei  Is 
regarded  as  the  turning  oolnt  in  the  English 


delivery  of  property  and  the  delivery  of  Its 
evidence  has  assuredly  lost  its  point."  3 
tjcbouler,  Pers.  Prop.  p.  US.  Htwitt  v.  Kaye 
(IBflS)  L.  R.  fl  Bq.  108,  recognizes  the  prin- 
ciple that "  when  a  man  on  bis  deatlibed  gives 
to  another  an  instrument,  such  as  a  bond  or 
promissory  note,  or  an  L  O.  U.,  he  gives  a 
chose  In  action  and  the  delivery  of  the  in- 
strument confers  upon  the  donee  all  the  rights 
to  the  chose  In  action  arising  out  of  the  In- 
strument.' The  court  approved  of  the  doc- 
trine laid  down  In  Amit  v.    Witt,  83  Beav. 


019. 


mahogany  desk,  "with  the  contents  thereof," 
and  made  other  dispositions  of  his  other  prop- 
erty. The  desk  was  foiiod  to  contain  notes, 
bankers'  deposit  receipts,  and  unindorsed 
checks  to  the  order  of  the  tcstnlor.  The 
court  sustained  the  gift  of  the  desk  with  its 


making  bequests  of  that  kind,  and  then  said  : 
"But  in  this  case,  as  I  have  said,  I  think 
that  the  words  the  testator  has  used  are  strong 
enouffh,  and,  propeilv  construed,  ouglit  lo 
be  held  to  Include  all  the  chosea  in  action. 
The  choses  In  action,  if  any  distlDCtlon  is 
ai  L.  R.  A.. 


to  be  taken,  are  such  as  conld  lun  beta 
given  by  the  testator  by  men  delivery  u  a 
danaiivmorliteatiia.  In  that  case  the  indone- 
ment  of  the  executors  would  be  required  and 
in  this  case  the  Indorsement  of  the  execnton 
will  also  be  required.  This  last  exnreailmi 
from  the  court  of  appeals  of  England  is  eri- 
deoce  of  the  development  of  the  law  In  that 


growth  of  the  doctrine  permitting  gifts  of 
^OSM  In  action.  Chancellor  Kent,  about 
the  same  time  that  Lord  Eldon  decided 
Duffleld  V.  Slteet,  wrote  that  the  distinction 
made  by  Lord  Hardwtcke  between  bonds  and 
bills  of  exchange,  promissory  nol«a,  and 
other  choses  in  action,  "seems  now  to  be 
exploded  in  this  country,  and  they  an  all 
considered  proper  subjects  of  a  valid  dona- 
tion cava  morlit  as  well  s"  " '""  '    " 


when,  In  1811,  It  was  decided  that  where 
a  bond  was  delivered  by  the  donor  in  his 
last  IllneM  to  his  wife,  for  the  use  of  a  third 
person,  it  was  a  good  draolio  eavsa  morttt. 
See  also  S  Barbour,  Rights  of  Persons  &Prop- 
erty,  p.  183.  Shaw.  Ch.  J. .  followed  the  doe- 
trine  of  Rent  InParitAv.  Stone,  14 Pick.  IW, 
35  Am.  Dec.  STB,  and  aeniont  v.  Motelq/.  4 
Gush.  67.  The  principle  tias  also  been  re- 
cognized by  English  text-wrlteta.  Williams 
on  Executors  says  bank  notes  may  be  the 
subject  of  a  dowtio  mortu  oausa,  becauae 
the  property  is  transferred  by  the  deKverj; 
and,  on  the  same  principles,  all  negotiable 
Instruments  whico  requite  nothing  more 
than  deliverv  to  pass  to  the  donee  the  money 
secured  bj  tnem  may  be  the  subjects  ot  do- 
nations mortiteavMt.  1  Wms.  Bxrs.  p.  8S9; 
Roper,  Legacies,  p.  18,  and  cases  cited. 
Stoij,  when  be  wrote  In  188S,  doubted  the 
soundness  of  the  doctrine  of  Ward  v.  Tum«r, 
to  the  effect  thst  a  promissory  note  or  bill  of 
exchange  not  payable  to  bearer,  or  Indorsed 
In  blank,  cannot  take  effect  as  a  dartaiio 
mortii  raiua,  inasmuch  as  no  property  therein 
could  pass  by  the  delivery  of  the  instrument, 
and  boldly  said  that  the  doctrine  no  longer 
prevails,  that,  where  a  delivery  will  not 
execute  acomplete  gift  inter  Uvot,  It  cannot 
create  a  dojiatio  nortu  eauta,  because  it  would 
not  prevent  the  property  from  vesting  In 
the  executor  l  and  as  a  court  of  equity  wll] 
not,  inter  vivoi,  compel  a  party  to  complela 
his  gIft,'so  It  will  not  compel  the  execat<v 
to  complete  the  gift  of  his  testator.  On  the 
contiaiV,  the  doctrine  now  established  by 
the  biglicst  authority  is  that  courts  of  eqaltj 
do  not  consider  the  interest  as  completely 
vested  in  the  donee,  but  treat  the  delivery 
of  the  instrument  as  creating  a  trust  for  the 
donee  to  be  enforced  in  equity. "  Story,  Eq. 
Jur.  604. 

It  being  clear  now  that,  under  the  prog- 
ress of  aclmlnlstratlon  of  principles  of 
equity,  gifts  caiim  morlit  may  be  made  of 
incorporea!  as  well  as  corporeal  chattels,  and 
of  chosea  In  nctlon  generally,  we  must  ex- 
nmtne  the  class  of  property  In  this  case, — 
namely,  national  bank  shares, — and  observe 
whetlier  or  not  they  are  to  be  treated  aa  upon 
any  different  plane  from  that  oncupied   by 
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■hsTM  of  stock  generally.  A*  will  be 
by  the  lUtemeDtof  Ibe  tweta,  the  certiflcatra 
dellTend  to  Aadj  were  Ivned  In  the  donor's 
nrnme,  Mid  each  certlflc»te  conUlaed  the 
words  "transferable  only  hy  him  or  his  at- 
tontey  on  thu  books  of  the  bulk  oa  the  but- 
render  of  thii  certlflcaU.' 
the  bank  also  required 
books.  Tbe  Revised  Statute*  of  tlie  Dnited 
States  (§  ftlSQ)  proTlde  aa  follows:  "The 
capital  stock  of  each  association  shall  be 
divided  into  sharea  of  one  hundred  dollars 
each,  and  be  deemed  penonal  property,  and 
transferred  on  the  books  of  the  association 
Id  such  manner  as  may  be  prescribed 
by-laws  or  articles  of  associatloD.  Every 
person  becoming  a  shareholder  by  such  trans- 
fer shall  in  proportion  to  his  shares,  succeed 
to  all  tbe  rights  and  llabllltlea  of  the  prlo 
holder  of  such  shares."  No  writing  harinK 
DMMd  at  all  between  the  parties,  donor  and 
donee,  and  no  Iranafei  on  tbe  books  having 
been  made,  we  must  look  at  the  principlec 
■ltd  anthorltlea  bearing  npcHi  Ibe  dfrecl 
point  Involved. 

It  was  held  in  Sloymabr  v.  BanA  <^  Qtt- 
tftbttrf,  10  Pa.  tflH.  that  shares  of  sux^ 


title  of  tbe  holder  to  tfaem.  Now,  a  choM 
In  action  is  fncorpcveal  and  Incapable  of  de- 
livery except  by  ^mbol.  We  grant  that  ft 
!■  essential  to  tbe  validity  of  a'  gift  that  It 
flboDld  be  executed,  but,  where  tbe  nature 
of  tbepr 
delivery, 

represents  It  is  tlie  only  way  to  execute  the 
gift.  Th I ngB  incorporeal,  says  Bchuuier,  in 
a  learned  review  of  gifts  emita  mortis,  were 


world,  bills  and  note*  acquired  a  standlDg 


rule  of  transfer."  Equitable  asstgnmenta  arc 
now  thoroughly  recognlEed  in  the  law,  and, 
•a  a  oonseqaeoee,  gifts  that  would  have 
failed  long  ago  in  &gland  iMcauae  of  Im- 
perfect delivery  may  be  now  upheld  by  the 
mid  of  a  court  of  equity.  8  Schouler,  Pero. 
Prop.  9fS  7S  <if  teg.;  Thornton,  OKts.  g^  378 
«(  tg.  In  On»>er  v.  Ortner  (1887)  24  Pick. 
361,  SB  Am.  Dec.  819,  It  was  decided  that 
a  valid  gift  could  be  made  t'jit*r  etooi  of  a 
promissory  note  payable  to  tbe  urdf^r  of  the 
donor,  without  tudnrsement  by  blm  or  other 
writing.  The  Bag]  leb  caoea  referred  to  here- 
tofore are  cited  in  the  opinion  of  the  court, 
and  Lord  Hardwlcke's  opinions  referred  to 
in  the  following  language:  "The  leading 
case  on  this  point  is  that  of  XiiUr  t.  MiUer, 
3  P.  Wms.  866.  in  which  It  was  held  that 
tbe  gift  of  a  note,  being  a  mere  ohose  In 
action,  could  not  take  effect  as  a  donation 
nwrtii  eatua,  because  no  property  therein 
could  pass  by  delivery,  and  an  action  there- 
on must  be  sued  In  the  nome  of  the  executor. 
But  in  Sntilffrme  t.  Bail}/.  8  Atk.  214,  Lord 
Hardwioke  decided  that  the  gift  and  delivery 
over  of  n  bond  were  good  as  a  donatioo  m^tii 
eaoMn.na  theground  that  an  equitable  aaaign. 
ment  of  the  tmnd  was  sulBclent.  It  seems  to 
be  very  dlfflcnlt  to  reconcile  these  two  casea. 
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wicke  in  the  case  of  Ward  v.  Xm«r,  S  Tes. 
Br.  481,  in  which  be  adheres  to  ttie  decision 
in  STieHffrott  t.  Baiiy,  is  technical,  and,  to 
my  mtnd,  unsatiBfactory,  and  certainly  hal 
no  application  to  our  laws,  which  plana 
bonds  and  other  securities  on  the  same  foot- 
ing. We  cannot,  therefore,  adopt  both  de- 
cisions without  manifest  Inconsistency ;  and 
we  think,  for  the  reasons  already  stated,  that 
the  decision  in  Baeligroet  v.  BaSy  Is  snp> 
ported  by  the  better  reaaons.  and  Is  more  con- 
formable to  general  principles  and  the  modem 
decisions  in  respect  to  equitable  SBBlgnments. 
We  are  therefore  of  the  opinion  tliat  the  gift 
of  the  note  of  hand  in  question  Is  valid. "  In 
Gamp't  AtmeiU  (18W)  S6  Conn.  38,  4  Am. 
Rep.  8B,  It  was  decided  that  ohoees  in  ac- 
tion, the  title  to  which  passea  by  delivery, 
may  be  the  subject  of  a  gift,  aa  well  as  any 
other  species  of  property,  and  the  court  said: 
"  Whatever  may  bo  oald  or  thought  of  tlw 
propriety  of  the  law,  it  is  well  settled  by 
the  modem  authorities  that  choaea  In  ftotton 


that  a  delivery  which  vests  In  the  donee  tbe 
equltahle  title  is  sufficient  without  a  com- 
plete transfer  of  the  legal  title.  In  this  re- 
spect a  title  by  gift  is  not  dlatlnguishable 
from  a  title  by  purchase  for  a  valuable  con- 
aiderstion,  and,  wltenthe  claims  of  cradltonr 
do  not  intertoe  to  affect  its  validity,  such 
a  title  will  be  reoonlaed  and  protected  In 
*^e  same  manner  and  to  the  same  extent  as 
title  by  sale."  luTUliitghatt  v.  Wheaton, 
8  R.  I.  586,  B  Am.  Rep.  081,  the  delivery 
of  a  aavInKB  bank  pass  book  containing  en- 
tries by  the  officers  of  tlie  bonk  of  the 
amounts  deposited  by  a  deceased's  wife, 
with  a  parol  gift  of  ttie  same  bvherhnstMnd 
on  hisdeathMd,  wasagoodglfteiMMamorMi 
of  tbe  money  deposited  in  the  l>auk.  TIm 
court  there  said  tnat  in  tbe  more  recent  Eng- 
lish declalons  ti>e  strictness  of  tite  ancient 
rule  was  relaxed,  and  the  gift  wasinstatned. 
The  courts  of  Kentucky  {Stejihmton  v.  Kina, 
"'  "y.  435.  50  Am.  Hep.  178)  havereoently 
iwed  the  modem  doctrine.  A  Mra.  Btep- 
henson  selected  John  King  aa  her  agent,  and 
when  she  died  King  bad  in  bis  possession 
~.  note  and  some  county  bonds,  the  bonds 
layabie  lo  bearer,  and  the  note  Indorsed  In 
ilank.  On  the  day  Iwfore  Mrs.  Stephenson 
died  she  told  her  mother  that  she  gave  her 
property  to  her.  and  she  delivered  a  paper 
to  her  mother,  telling  her  that  this  paper 
was  to  show  tjie  property  she  had  at  Louis- 
ville, and  to  got  her  money  on  the  paper. 
The  paper  was  the  letter  from  the  agent, 
Klne.  containing  a  statement  of  the  property 
In  his  poaneMlon  belonging  to  Mrs,  Btepben- 
'The  contcotioD  was  In  part  In  that  case 
ttiat,  in  order  to  make  such  a  gift  of  a  note 
or  bond.  It  must  be  itelivered  by  passing 
manually  from  the  possession  of  the  one  to 
the  other ;  but  the  court  held  that  the  delivery 
required  "musct>e  according  to  the  nature 
of  the  thing,  and  usually  that  means  accord- 
ing to  the  physical  nature  of  the  thing  to 
be  delivered.  .  .  .  Now.  will  It  be  in- 
sisted, under  the  mor«  modem  authorities, 
■n  actual  dellveryof  thechose  In  acticm 
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In  this  opIafOD,  and  the  gift  of  the  aote  and 
bonds  was  held  to  be  eood.  In  Bill  t.  Stwtn- 
ten  (1878)  63  Me.  SU,  18  Am.  Rep.  281,  a 
dellTerr  h>  a  donee  of  a  savlngB  bank  book, 
containing  antrieB  of  deposits  to  the  credit 
of  the  donor,  with  the  Intent  to  give  the 
donee  the  deposits  represented  by  the  book, 
was  held  to  be  a  Kood  delivery,  as  vesting 
an  equitable  title  In  the  donee  without  as- 
signment. See  also  i>rui«v.  Reiken,  61  Cal. 
S40,  44  Am.  Kep.  S53 ;  Wetierlo  t.  Dt  Witt, 
86  N.  T.  S40,  98  Am.  Dec.  S17 ;  8  Bedf. 
Wills,  p.  886. 

Although  some  writers  of  recent  date  dis- 
approve of  the  doctrine  which  sustains  gifts 
eauta  mortit  of  stock  In  s  bank  bj  mere 
manual  delivery  of  the  certificate,  yet  there 
Is  a  recognition  that  such  gifts  made  are  up- 
held where  a  complete  equitable  title  Tests 
in  the  donee,  and  where  the  evidence  shows 
that  it  was  plainly  the  intent  of  the  donor 
to  make  the  gift.  This  principle  la  recog- 
nlEed  In  Growr  t.  Orovtr,  heretofore  cited  ; 
also  in  Batft  v.  Eampton,  7  Oray,  883,  and 
In  Uie  following  cases :  AUerton  v.  Lavg,  10 
BOBW.  Sfla-.  RnJieM  v.  Thayw,  2  E.  D. 
Smith,  son :  and.  Indeed,  it  was  thought  It 
was  recognized  by  Lord  Hardwickc  himself 
in  Snetl^ove  v.  Baity,  criticised  in  Gnreer 
T.  Oroter.  Pomeroy,  after  laying  down  the 
modem  rule  that  all  things  in  action  "which 
consist  of  the  promises  or  undertakings  of 
third  persons,  not  the  donor  himself,  of  which 
the  legal  or  equitable  title  can  pass  by  de- 
livery, may  be  the  subjects  of  a  val  Id  gift, " 
saya,  in  a  note :  "It  Is  held  In  England  that 
shares  of  atock  are  not  capable  of  being  the 
subject- matter  ot  a  valid  donation,  because  no 
title  can  be  transferred  by  delivery  :  no  title 
can  pass  except  by  transfer  on  the  company's 
own  books.  .  .  .  Under  the  law  of  this 
country  with  respect  to  the  title  of  the  as- 
signee before  transfer  is  made  on  the  compa- 
ny's books,  IhEire  stems  to  be  no  reason  why  a 
certiflcate  of  stock  may  not  be  the  subject  of 
a  valid  girt,  certainly  If  It  has  been  indorsed 
in  blank  :  but  In  my  opinion  such  indorse- 
ment is  not  necessary."  3  Pom.  Eq.  Jur.  S 
1148 ;  1  Morawetz,  Priv.  Corp.  §  197.  In 
Grymet  v.  Bone,  49  N.  T.  17,  10  Am.  Rep. 
818,  the  court  sustained  a  gift  eavta  fiutrtii 
of  bank  stock,  where  there  was  no  delivery 
of  the  certificate,  and  no  transfer  on  the 
books,  but  an  assignment  in  writing  of  the 
shares.  It  was  held  that  delivery  of  the  cer- 
tificates without  a  transfer  on  the  books  of 
the  bank  would  have  made  no  more  than  an 
equitable  title  against  the  bank,  but  would 
have  given  a  legal  title  as  against  the  as- 
signor, and  that  the  representatives  ot  the 
donor  became  trustees  tor  the  donee  by  oper- 
ation of  law  to  make  the  gift  effectual.  In 
Waifh  V.  Sexton,  05  Barb.  2fil,  a  woman. 
apprehending  death,  gave  some  certificates 
of  stock  in  a  railroad  to  ber  husband.  The 
certificates,  on  their  face,  were  transferable 
only  by  her  or  ber  attorney  on  tbe  bonks  of 
the  company  on  surrender  of  the  certificates. 
There  was  no  transfer,  and  no  power  of  at 
tomey  was  signed.  The  gift  was  sustained 
npon  the  authority  of  We*t«rlo  v.  S»  Witt, 
81  L.  aA. 


86  N.  T.  S4S,  B8  Am.  Dec  n7.  This  latter 
case  of  Waterlo  v.  D»  Witt  (1867)  is  gener- 
ally cited,  and  bears  clooely  upon  the  caao 
at  bar.  The  donor,  apprehending  spe«dT 
death,  told  the  plaintiff  to  bring  her  a  roU 
of  paper  from  the  pocket  of  one  of  ber  dreases. 
She  look  the  roll,  and  gave  It  to  the  plain- 
tiff. There  was  in  the  roll  a  certificate  ot 
deposltfor  fl,600.  Aftertheglft.  the  dODee 
returned  the  parcel  to  tbe  pocket  of  the  dreea. 


whether  the  certificate  was  intended  for  her. 
She  was  advised  that  she  cunld  not  recover 
it  In  law.  There  were  other  facts  and  cir 
cumstances  not  necessary  to  here  recapitulate. 
The  court  of  appeals,  by  Hunt,  J.,  sustained 
the  gift,  upon  the  ground  that  it  was  quite 
clear  that  in  apprehension  of  death,  or  amoDg 
the  living,  tbe  gift  of  »  mortgage  or  an  in- 
dorsed note  may  be  effected  by  a  aimple  de- 
livery of  tbe  security,  and  that  Hn.  CliDton 
did  cot  expect  or  Intend  to  retain  any  oontrol 
over  the  possession  of  the  moneyor  security 
after  the  date  of  the  delivery.  The  security 
was  placed  upon  the  same  footing  as  the 
money,  and  both  were  held  to  be  susceptible 
of  being  presented  asa  gift  by  deli  very.  "It 
Is  impossible"  said  tbe  court,  "to  apply  any 
rule  which  would  make  thia  a  valid  ^'ift  as 
to  the  money,  and  Invalid  as  to  the  certificate . 
They  must  stand  or  fall  together."  In  Com. 
v.  Orimpton  (1H90)  137  Pa.  138,  the  donor 
there  delivered  a  box  containing  a  goveni- 
roent  bond  and  certificates  of  railroaa  stock, 
with  the  Intent  to  give  the  securities  to  the 
defendant.     The  court  passed  upon  the  direct 

Siuestion  of  whether  tbe  failure  to  make  a 
nrmal  written  transfer  would  defeat  tbe  pur- 
pose of  the  donor.  It  was  treated  as  well 
settled  that  a  valid  gift  of  non- negotiable 
securities  may  be  made  by  delivery  of  them 
'  the  donee,  without  assignmeotor  indorae- 
:nt  in  writing ;  and,  to  sustain  that  prop- 
osition, the  court  cited  WeiU  v.  Tueter,  8 
Bina.  868,  and  Lieey  v,  lAcey.  7  Pa.  251,  47 
Am.  Dec,  S18.  ""Tbe  shares  of  stock  are 
cboses  inaction,  and  the  certificates  evidence 
of  the  title  to  them.  Why  may  not  a  deliv- 
ery of  certificates,  coupled  with  words  ot 
absolute  and  present  gift,  invest  the  donee 
with  an  equitable  title  to  the  slock,  which 
the  donor  or  a  volunteer  cannot  successfully 
assail.  A  stockholder  may  clothe  another 
with  tbe  complete  equitable  title  to  bis  stock. 
without  compliance  with  the  forma  printed 
by  the  corporation."  In  Cook  t,  Lum,  5S  N. 
J.  L.  378.  It  is  recognized  that  things  in  ac- 


though  the  gift  was  In  that  case,  on  tbe  facts, 
beld  Invalid.  So  does  Tiedeman  on  Equity 
Jurisprudence  (^359)  uphold  gifts  of  cliceea 
Ir  action,  Brantley,  Pers,  Prop,  §208.  citing 
Pimeoy's  opinion  in  his  note.  Lowell  on 
rs  i%^  4S,  100)  lays  down  the  rule  that 
ficate  is  a  muniment  of  title,  aud  a  de- 
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rapreKnt;  and,  od  Um  buds  principle,  Ibe 
deliverj  of  a  cenlficate  of  stock  may  be  a 

rd  donatio  eauta  mortit,  althouKh  no  trana- 
of  the  etock  !•  eiecuied. "    Sud  ▼.  Oop»- 
land,  00  Conn.  47S,  47  Am.  Rep.  008.     Prora. 


Croawell,  Ens.  &  Admn.  g  OSl :  VandeT 
&Meh,  78  Cal.  «14.  The  dellTerr  of  the 
MRIBcatea  being  lnt«tded  aa  a  gift  of  Uie 
itock,  the  dooor  did  all  that  was  required  to 
paManownerahip,  especially  aa  there  was  no 
blank  aaalgnment  on  the  buck,  and  no  at- 
torney preieDt  to  draw  one.  The  authoritieB 
above  cited  permit  the  circumstances  sur- 
ronndlDK  the  actors  to  be  considered.  Tkomat 
T.  Lemi,  89  Va.  1,  18  L.  R.  A.  170. 

The  view  that  a  dellrery  of  the  shares  to 
Andy  witbont  writing  or  transter  on  the 
books  Is  good  is  alaoin  direct  biirmony  with 
Badctl  T.  HoMelt,  mpra,  where  it  was  re- 
garded aa  unquestionable  that  a  delire^  of 
Uw  certlfloftte  of  deposit  Involved  therein  to 
the  donee,  without  an  IndorBemeDt,  would 
have  transferred  the  whole  title  and  Inteical 
of  the  donor  in  the  fund  represented  by  It, 
and  might  hare  been  valid  aa  a  donatio  cauia 
morttM.  And  we  here  obeerve  that,  as  the 
doctrine  of  this  oft-referred -to  case  eeems, 
apon  appellant's  theory,  to  contract  the 
oommon-taw  definitions  of  the  character  of 
the  conditions  attached  to  a  delivery,  yet 
upon  this  point — that  choses  In  action  may 
be  given  eauta  mortit— W6  find  the  same 
great  Iribunat  that  decided  that  case  ez- 
pandlng  the  original  English  definitions  so 
H  to  include  not  only  choMiB  In  action  gen- 
erally, but  those  which,  by  delivery,  con- 
cedealy  passed  but  an  equitable  title  against 
ill,  except  between  the  parties  themselves. 
Tbompson,  In  his  Commentaries  on  Private 
Corporations,  upholds  a  gift  of  stock  by  a 
delivery  of  the  certificates,  and  cites  Batlcei 
t.  BcMtU,  supra,  to  sustain  bis  text,  and 
lays  It  down  that,  "  In  conformity  with  this 
doctrine,  it  has  been  often  held  that  a  valid 
|ifta(  non- negotiable  securities  may  be  made 
by  the  delivery  of  them  to  tlie  donee,  with- 
out an  assignmeat  or  indorsement  in  writing. 
This  principle  has  been  applied  to  notes, 
bands,  stocks,  certiflcatea of  deposit,  and  life 
umrauce  policies.  .  .  .  So,  al»o,  it  baa 
been  held  that  a  valid  gift  (in  view  of  death) 
of  corporate  stocks,  may  be  made  by  a  sim- 
ple delivery  of  the  certificates,  vith  Intent 
U  transfer  the  stock  ;  even  though  the  cer- 
tiflcatea on  their  face  are  made  'transferable 
only  by  her  or  his  attorney,  on  surrender 
of  this  certificate ;'  though,  as  already  seen, 
a  gift  of  shares  may  be  eiecut«d  by  a  trans- 
Feron  the  books  without  a  deliverof  the  cer- 
tificate.'     S23B0. 

The  argument  that  national  bank  shares 
EUndnpoD  a  different  footing  Is  not  tenable, 
for  it  was  held  iaJohiuton  v.  TMflin,  103  U. 
S.  BOO,  2e  L.  ed.  flSS,  that,  when  a  certifi 
catent  stock  In  a  national  bank  was  delivered 
{with  a  blank  power  ot  attorney  indorsed  as 
between  the  parties  thereto),  the  title  to  the 
■harea  tben  passed ;  the  right  to  the  shares 
then  vetted  In  the  purchaser.  "The  entry," 
Hid  the  court,  "of  the  transaction  on  the 
books  of  the  bank,  where  stock  Is  sold,  Is 
31  I,,  R  A. 


required,  not  for  the  translation  of  tbe  title.- 
but  tor  the  protection  of  the  partiea  and 
others  dealing  with  Um  bank,  and  to  enable 
It  to  know  who  are  Its  stockholders,  entitled 
to  vote  at  their  meetings  and  receiving  div- 
idends when  declared.  -  .  .  Purchasers 
and  creditors,  in  tbe  absence  of  other  knowl- 
edge, are  only  bound  to  look  to  the  books 
of  registry  of  the  bank.  But  as  between 
tbe  parties  to  a  sale,  it  Is  enough  that  the 
certificate  la  delivered  with  authority  to  the 

Rurchaser,  or  any  one  he  may  name,  totrons- 
T  it  on  the  books  of  the  company,  and  the 
price  Is  paid."  And,  again:  "Ttte  trans- 
ferability of  shares  in  the  national  banks  is 
not  governed  by  diSerent  rule*  from  those 
which  are  ordinarily  applied  to  the  transfer 
ot  shares  in  Other  corporate  bodies-"  In 
MeSea  V.  Tenth  Sat.  Bank,  46  N.  T.  836,  7 
Am.  Rep.  341,  the  delivery  of  a  certificate 
with  the  assignment  and  power  indorsed  was 
held  to  pass  tbe  entire  title,  legal  andequita. 
ble,  In  the  shares  of  a  national  Dank,  notwith- 
standing that,  by  the  terms  of  the  charter  or 
by-laws,  the  stock  was  declared  transferable 
only  on  its  books.  "Such  by-lans."  Kaldthe 
court,  "do  not  incapacitate  the  shareholder 
from  parting  wltb  his  Interest,  and  tliat  his 
assignment,  not  on  the  books,  passes  tbe  en- 
tira  legal  title  to  the  stock,  subject  only  to 
such  liens  as  the  corporation  mav  have  udoo 
It,  and  except  Uie  right  of  voting  at  elec- 
tions," etc.  Judge  Tliompson,  in  his  usual 
clear  and  vigorous  style  discusses  tbe  doc- 
trine of  distinguishing  between  the  legal  and 
eijuitable  ownership  of  stock  where  the  de- 
livery of  the  certificate  is  had.  and  approves 
that  part  of  the  opinion  of  Judire  Rapallo  In 
tbe  case  last  citeo,  and  concludes  with  tbe 
following  observations  of  his  own:  "So, 
the  legal  owner  of  shares  In  a  corporation  Is 
the  owner  In  whose  name  the  shares  stand 
on  the  books  of  tbe  corporation,  whereas  tbe 
equitable  owner  is  the  one  who,  beln^  the 
beneficiary, — that  Is  the  real  owner, — is  not 
registered  as  such  on  the  corporate  books, 
and  who  must,  if  the  corporation  refuses  so 
to  register  him,  go  into  a  court  of  equity 
to  compel  them  to  do  so.  Tbe  real  meaning 
is  that  his  title  is  complete  as  against  every- 
body but  the  corporation   itself,  and  those 


Corp.  s  a 

We  are  therefore  of  opinion  that  it  was  not 
indispensable  to  the  validity  of  tbe  transfer 
of  the  stock  In  question,  by  our  statutes  or 
tbe  law  generally,  that  there  should  have 
been  an;  writing  on  the  backs  of  the  cer- 
tificates, and  that  an  eq;iltsble  title  paased 
to  Andy.  This  equitable  title  gave  Andy 
full  right  to  tbe  stock,  and  eijulty  should 
sfford  him  tbe  means  of  obtaining  the  pos- 
sesaion  of  that  incorporeal  subject  of  gift,— 
stock  Itself.  Tbe  intent  having  existed  in 
Jiid^e  Davis's  mind  to  make  the  gift,  and  the 
stock  certificates  having  been  delivered,  the 
legal  title  was  complete  between  Andy  and 
his  uncle,  subject  always,  ot  course,  to  rev- 
ocation or  to  the  inherent  conditions  in  gifts 
caiua  fiwTlii.  We  need  not  consider  tbe  at- 
titude of  third  parties  or  creditors,  because 
none  bave  appeared  In  this  case-    Thedonee. 
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thentora,  liftTlsg  in  equitable  title  &n<]  k 
lenl  right,  roAy  enforce  tbat  right  by  the 
•Id  of  eqaity.  HuiT  of  the  cues  heretofore 
cited  ue  wbere  couna  bare  eiteDded  their 
ftld  to  give  effect  to  gifts  eauta  mortii. 
Story,  Eq.  Jur.  gg  807  «(  *!3 

Pualng  to  the  polat  of  domialoo  and  c 
trol.  the  kut^orltlei  hold,  without  much  c 
flict,  in  recent  decUions,  that  the  delivery  of 
ft  choee  !□  actluo  aa  a  gift  must  be  sucti  ea 
to  Test  In  tbe  donee  the  equitable  title,  and 
to  devest  the  donor  of  all  present  control  and 
dotnialoD,  always,  of  cnuree.  upon  tho  rec- 
ognized condition  In  cases  of  a  gift  eauM 
mortU;  and  that  a  delivery  which  does  not 
confer  upon  the  donee  the  present  right  to 
reduce  the  fund  Into  possesston,  by  enforcinc 
the  obligation,  acconling  to  Its  terms,  will 
not  suffice.  As  we  have  seen,  the  Intent  of 
Judge  Davis  was  complete  in  this  cose,  and 
the  delivery  passed  to  the  donee  the  equitable 
title.  Thus  did  the  gift  possess  the  sU -im- 
portant qualities  of  depriving  the  donor  of 
all  control  and  dominion  over  the  propertv ; 
and  thus  was  the  right  conferred  npon  Andy 
to  have  compelled  s  transfer  on  the  books  of 
the  banli  of  the  stock  to  him.  Under  our 
view  of  the  testimony  of  the  words  spoken 
by  Judge  Davis  subsequent  to  the  gift.  It  Is 
annecessary  to  discuss  whether  or  not  there 
was  any  limitation  or  suspension  of  tblsriebt 
conferred  upon  Andy  by  the  donor,  although, 
as  said,  we  duubt  if  there  was  other  than  the 
law  Implies  In  all  gifts  eauaa  mortit.  No 
writing  was  necessary,  as  said  before,  to  per- 
fect the  delivery,  bat  the  omission  of  this 
ceremony  does  not  lead  to  the  conclusion 
thai  the  transaction  Is  invalidated,  on  the 
fcround  that,  by  its  omission,  the  donor  was 
deprived  of  the  coctrol  and  dominion.  The 
donor  bad  parted,  and  Intended  to  part,  with 
the  muniments  of  title  to  the  shares  in  the 
bank,  and  thus  surrendered  the  certificates 
which  were  necessary  to  obtain  a  transfer  on 
tbe  books  of  the  bank. 

Did  Judge  Davis,  however,  exercise  any 
dominion  and  control  after  the  date  of  the 
gift!  The  facts  and  circumstances,  u  appar- 
ent by  the  statement  preceding  this  onlnlan, 
show  that  his  nephew  voted  Q60  shares  of 
stock  for  tbe  decedent  for  director,  at  tbe  reir- 
ular  stockholder's  meeting,  January  14,  1800. 

Tbe  holder  of  this  proxy  never  conversed 
with  Judge  Bavis  ngarduig  the  same.  It 
was  given  to  the  bolder  by  Andy,  and  tbe 
facts  all  go  toabow  that  from  the  time  Judge 
Davis  executed  the  proxy,  which  antedated 
tbe  gift  some  three  days,  he  never  was  at  tbe 
bank  or  took  any  part  in  its  management  or 
affairs.  At  the  time  of  the  meeting,  he  was 
sick  and  away.  Andy  controlled  tne  prozv 
entirely.  It  was  necessaiy  to  hold  the  bank 
iiieetine,  and,  to  do  this,  tbe  stock  In  ques- 
tion had  to  be  voted.  As  against  the  bank 
itself,  the  legal  title  to  the  stock  was  in 
Judge  Davis,  for  by  its  books  was  It  alone 
guided.  Andy  produced  the  proiy,  and  In- 
serted bli  brotoer's  name:  ana  at  the  direc- 
tion of  Andy,  as  ssld  before,  the  Block  wss 
voted.  We  cannot  see  bow  this  proxy  can 
be  msde  to  defeat  the  donor's  lutent, 


up  his  miod  exactly  what  to  do,  or  be  might 
have  contemplated  postponing  (Im  exeentlon 
of  this  gift;  but  it  would  ba  DKMt  nnjnit  to 


under  such  circumstances  would  have  d 
that  is,  assist  to  confer  upon  hisdylng  uncle. 
during  the  rest  of  his  life,  tbe  highest  mark 
of  affectionate  regard  then  within  his  power 
to  bestow.  It  has  taken  centuries  for  tbe 
most  experienced  and  wise  ladges  to  deter- 
mine that  a  donor  of  a  gift  eatua  morti*  man 
devest  himself,  at  tbe  time  of  tbe  gift,  of 
all  dominion  and  control  of  the  article  do- 
nated, and  must  place  It  wholly  under  the 
donee's  power,  and  enable  him,  without  fur- 
ther act  on  bis  {the  donor's)  pwt,  io  reduce 
It  to  his  own  manual  poasesslOD :  yet  It  la 
strenuously  urged  by  the  appellant  Id  this 
case  that  because  Andj  did  Uita  one  aingle 
act.  made  necessary,  within  a  few  weeks 
after  his  uncle's  departure,  It  should  be  cou- 
Strued  as  so  inconsistent  with  tbe  surrender 
and  control  of  the  stock  by  his  uncle,  and 
of  his  own  right  of  dominion  and  control 
over  tbe  same,  as  to  deprive  blm  of  all  his 
rights.  It  was  the  dominion  of  the  donee 
wElch  controlled  (be  voting  of  the  shares. 
Every  presumption  Is  that  tbe  donee  accepted 
such  a  gift,  and  we  cannot  believe  for  a 
moment  that  this  conduct  of  Andy  at  that 
bank  meeting  ought  to  overcooM  that  pre- 
sumption, when  considered  Id  relatltm  to  the 
Intent  of  his  ancle  and  tbe  delivery  of  tbe 
evidence  of  the  shares  to  him. 

We  have  not  considered  Judge  Knowles's 
testimony  at  the  various  polnU  througbout 
this  opinion  where  it  might  have  been  per- 
tinent to  do  so.  This  omission,  however,  was 
due  to  our  desire  to  avoid  needless  repeti- 
tion, for  we  have  regarded  It  in  Its  applica- 
tion to  the  whole  case.  Without  repeaUng 
it  ttiere,  we  And  nothing  In  the  Interview  be- 
tween Judge  Davis  and  Judge  Know  lea,  about 
February  1st,  which  is  not  susceptible  of  rea- 
sonable intrepretation  favorable  to  Andy. 
Judge  Knowles  was  not  to  return  to  se«  Judge 
Davis  three  days  after  his  first  visit  witb  a 
view  to  make  any  testamentary  disposition 
to  Andy,  for  Judge  Enowles  expressly  says 
that  he  was  not  to  return  "to  Bz  up  these 

Sifts  exactly."  meaning  tliereby  the  glfia  to 
Irs,  Wehrspaun'a  daughter,  and  tbe  Butte 
Library,  and  a  lady,  and  two  persons  In  tbe 
states.  Judge  Dsvls  did  not  ask  Jndge 
Knowles  about  a  will,  and  only  referred  to 
these  particular  gifts  as  gifts.  He  did  aay 
that  Andy  "is  to  control  the  bank,  or  have 
the  bank,'  or  both, "  which  language  Is  surely 
not  nnfavorable  to  the  tespondent  In  this 
cose ;  and.  indeed,  there  Is  reason  In  tbe  ar- 
gument that  Judge  Davis  knew  Uiat  be  bad 
given  the  stock  to  Andy,  and,  by  bis  words. 
that  he  meant  to  eiclude  It  from  bis  estate 
proper.  In  doing  so,  be  was  but  csnri&g 
out  a  atatement  be  had  made  to  tbat  effect, 
long  before,  to  many  persons.  That  the  tes- 
timony of  theae  prior  declarations  was  ad- 
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miulble  !■  well  BOBtained  In  reason  and 
Id  declBlon.  Mitser'i  Appeal,  77  Pa.  486; 
Thoroton,  Gifts,  ga  233,  284. 

Tbe  length  o(  this  opinion  preTsnU  but 
more  ezteaded  notices  of  tbe  m&nj  cases  cited 
bT  the  appellant  whicb  bare  upheld  contrary 
*ieiTB  of  the  law.  Uanr  of  tliem  turned  upon 
the  peculiar  facta  Inciaent  to  the  words  of 
the  gift;  others  are  of  a  date  when  ayatems 
of  commercial  transactions  between  men  were 
far  less  practical  and  convenieut  than  In  later 
Tears :  wliile  aome  adhere  to  tbe  more  ancient 
common  law  doctrines  which  refuse  to  recog- 
Dize  gifts  eautamoHU  of  abares  until  trans- 
fer is  made  on  the  books.  The  early  Mary- 
land decisions  fully  auitain  appellant's 
position  that  a  written  tranafer  is  beceHSarT. 
Those  cited  to  as,  and  others,  are  cited  in 
Hinkley's  Ten  tame  ntary  Law  of  Maryland 
{pp.  liOetMeg.),  The  recent  decisions  of  that 
■lale  proceed  upon  glare  dteiiit. 

The  coart  Is  asked  to  pass  upon  the  "Fed- 
eral qaestlon"  involved  In  this  case.  To  us 
it  appears,  however,  that  the  main  point 
involved  is  whether  there  has  been  a  valid 
gift  eavwa  nortii.  It  being  clear  to  us  that 
the  equitable  title  to  the  stocli  passed  by  the 
delivery  of  the  certificates,  no  decision  has 
Dsen  made  upon  that  point  other  than  by  the 
common  law  generally ;  for  we  do  not  think 
the  statutes  of  the  United  States  attsmpt  to 
regulate  the  transfer  of  such  an  equitable 
title.  But,  If  there  is  a  Federal  question  in- 
votred,  ft  is  tbls:  Can  an  interest  In  the 
gharea  of  a  national  bank  be  legallv  trans- 
ferred by  the  owner  thereof  to  a  aonee  or 
purchaser,  as  a  i^ift  eauia  mortU,  so  as  to 
confer  the  equitable  title  upon  the  donee  or 
purchaser,  without  a  written  transfer  of  the 
■hares  on  tbe  books  of  the  bank,  or  an  indoise- 
ment  on  the  hacks  of  the  certificates  them- 
eelvest   We  answer  that  question  affirmative- 

Sr,  in  the  light  of  tbe  decisions  of  the 
iipreme  Court  of  the  United  States,  that  a 
transfer  on  the  books  of  a  national  bank  Is 
not  necessary  to  give  to  a  donee  or  purchaser 
an  equitable  title  to  the  shares.  Cecil  Nat. 
Bank  V,  Wationtoun  Bank,  lOS  U.  8.  220, 
38  L.  ed,  1041 ;  Firtt  Nat.  Bank  v.  Lanier, 
78  U.  S.  n  Wall.  879,  20  L.  od.  17fl;  Joftn- 
»(on  T.  Lafiin,  108  U.  S.  804,  28  L.  ed.  584 ; 
Black  T.  Zaeharie.  44  D.  S.  3  How.  H18,  11 
L.  ed.  704.  Judge  Brewer,  as  circultjudee, 
beld  In  Eaiuat  v.  Bradley.  26  Fed.  Hep.  2B9, 
that  a  proposition  once  decided  by  the  Su- 
preme Court  of  the  United  States  Is  no  longer 
to  be  treated  as  a  Federal  question.  Nor  do 
questions  which  involve  tne  ownership  of 
national  bank  shares  aiwa^  present  Feaeral 
questions.  WiUianu  v.  Wfarer,  100  U.  9. 
M7,  25  L.  ed.  108:  Le  Sauier  v.  Sennidy, 
133  U.  8.  S21,  81  L.  ed.  263. 

We  see  DO  error  In  admitting  the  testimony 
of  John  B.  Davis.  The  defendant  had  the 
burden  of  proof  upon  him;  and,  as  the  legal 
title  stood  In  tbe  name  of  the  decedent,  it 
was  proper  to  ahow  that  respondeat  oontrol- 
M  and  directed  tbe  voting  of  the  itock,  a1- 
thoagh  it  was  voted  and  stood  in  the  deoe- 
doit's  name.  Having  been  rejected  as  a 
witness  himself,  he  was  obliged  to  produce 

o  explain  v  '      *-  "  ' 
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which  might  otherwise  haTe  arisen  against 
him  by  the  records  of  this  bank  meeting. 

The  testimony  of  Damold,  if  entirely  credl> 
bte,  would  liave  rendered  this  case  much 
simpler  for  discussion.  We  cannot  tell  what 
weight  tbe  district  court  gave  to  It.  It  Is 
plausible  and  coosistent  Id  Itself,  and  may 
Dave  Impressed  tbe  court  as  truthful.  But 
we  have  considered  Its  value  as  impaired  by 


Boyce's  testimony  on  the  trial  as  not 
Ing  Damold's  statements.  On  the  cooiraiy, 
a  reasop  for  believing  that  Damold  told  the 
truth  Is  that  Boyce  failed  to  produce  his 
books,  which  were  at  his  house,  be  says,  and 
thus  to  verify  his  statement  that  Daraotd 
did  not  leave  his  (Boyce's)  employ  until 
aome  time  after  the  alleged  Interview  with 
Judge  Davis  in  1890.  It  was  to  appellaiit'a 
Interest  to  impeach  Damold.  and  Boyoe  was 
called  for  that  purpose.  To  knew  whether 
Damold  was  Id  search  of  employment  when 
he  says  he' called  upon  Judge  Davis  was  of 
the  highest  Importance  from  the  standpoint 


he  had  the  evidence  in  his  own  possession 
Moreover,  If  the  affidavit  of  respondent  la 
true,  Boyce  was  using  Darnola's  alleged 
statement  of  former  perjury  to  coerce  re- 
spondent into  participation  in  a  scheme  to 
Set  money  from  the  estate  to  pay  Boyce's 
ebts.  Such  a  proposition.  If  it  were  really 
made,  unfolds  a  brief  chapter  of  moral  ob- 
liquity on  Boyce's  pan.  well  calculnted  to 
shake  the  truth  of  bis  entire  affidavit. 

There  is  nothing  whatsoever  in  the  motion 
for  a  new  trial  to  show  that  Damold  would 
testify  differently  from  the  way  be  did,  even 
if  we  assume  that  what  he  said  upon  the 
preceding  trial  was  false.  The  rule  is  not  to 
irint  a  new  trial  to  get  Impeaching  testi- 
mony. A  prosecution  for  perjury  would  be 
appropriate.  Hoptrafi  v.  Kittredge,  162  Mass. 
768.  The  same  evidence  nroduced  on  this 
trial,  if  the  testimony  of  Darnold  were  ex- 
cluded, would  be  abundantly  sufficient  to 
sustain  the  conclusion  reached  by  the  district 
court  1  and  courts  will  not  grant  new  trials 
where  It  Is  apparent  from  the  record  that  tbe 
result  would  probably  be  the  same.  JJnittd 
State*  V.  BUna  (N.  M.l  43  Pac.  70. 

The  findings  made  cover  the  issues  In- 
volved in  the  pleadines,  and  are  supported 
bv  the  evidence.  Onr  conclusion  is  that  this 
gift  must  bo  Bustaiued.  We  believe  In  ad- 
hering to  the  rule  that,  where  a  party  claims 
by  way  of  a  donation  cava  mortit,  he  should 
make  out  a  strong  case.  It  Is  therefore  the 
duty  of  the  court  to  give  particular  heed  to 
every  fact  and  circumstance  In  tbe  testimony, 
being  very  careful  to  avoid  any  conclusion 
not  fully  sustained  by  credible  evidence. 
On  the  other  hand,  there  is  a  cardinal  prin- 
ciple never  to  be  lost  sight  of,  namely,  that 
the  law  permits  a  man  to  make  glfla  in  ap- 
prehension of  his  death ;  and  if  he  has  done 
so  in  due  manner,  while  In  full  possession 
of  his  senses,  and  with  deliberation  and  In- 
tent to  bestow  his  personal  property  upon 
another,  It  would  be  a  (earful  Injustice  to 
nullify  that  intent,  and  take  away  the  prop- 
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Mot., 


ThB  more  we  have 

■trongeibuKTOwnour  conctusiOD  that,  Judge 
Davla  deliberately  gave  the  buik  stock  to 
blBnephew,  and  never,  b;  nnj  word  or  deed, 
signified  any  desire  wbataoever  to  revoke  tbe 
j^lft.  We  can  find  no  middle  line  to  follow 
in  applying  the  rule  of  equity  to  the  facta. 
Either  tbe  gift  waa  perfected  as  between 
tbe  judge  aod  Audv,  aad  must  be  susiained 
or  the  entire  ca»e  ol  reBpondenta  is  conceived 
in  ftn  iniquitous  coneplracT  nith  tbe  appel- 
lull  to  earicli. himself  at  tbe  cioenaeof  big 
dead  uncle's  estate.  If  there  we're  a  conspi- 
racy, the  very  foundation  of  it  must  needs 
lie  In  the  premise  that  Judge  Davis  never 
handed  over  to  tbe  respondent  any  certificates 
of  tbe  shares  at  all  before  he  went  to  Tacoma, 
But  tbe  premise  tbat  be  did  deliver  tbe  cer- 
tificates la  not  sAsalled  by  any  one  through- 
out this  ciMe,  and,  under  tne  testimony,  could 


not  be  coDafdered  for  a  moment  Bo  that, 
when  that  assumed  premise  la  removed,  tlM 
whole  hypothesis  of  dishonesty  falls  with  it, 
and  leaves  atandinz  by  itself,  aa  the  corcvct 
reasoning  and  conclusion  of  the  MM,  the  gift 
of  this  fortune,  which  equitv  will  uphold 
and  enforce,  as  prayed  for  by  tiie  respoooenta. 

Pauberton,  Ch.  J.,  mid  Da  Witt.  J.. 


P«r  Onrlami  Tbe  record  in  this  case  was 
made  up  entirely  with  Talbott,  as  special 
administrator,  as  plaintiff,  and  tbe  briefs  so 
treat  blm.  For  that  reason  he  has  been  called 
"plaintiff."  At  the  argument  of  the  caae, 
by  consent  of  counsel.  John  H.  Leyson  waa 
substituted  as  plaintiff;  LeyaoQ  having  been 
appointed  as  adminiatrator  sinoe  the  appesl 
in  this  case  waa  taken. 

Writ  of  error  (lisinissed  in  170  U.  8.  36, 
42  L.  ed.  939. 


MARYLAND  COURT  OP  APPBAL8. 


(KH<1.3U.I 

1.  An  •ntrjr  of  »xt  aceotut  In  a.  amvlnps 
bank  in  tbe  namaa  i>r  hnabnnd  mud 

wl£a,  subject  to  the  order  o(  eJUieT  and  to  sur- 
vtvonUp  OD  tbe  deUh  of  either,  made  b;  atnuis- 
teratruDdsfconaiociDeraccountii]  the  name 
of  the  husband  alone  but  deeUmatlnK  his  wife  as 
the  person  lo  whom  paymeat  should  be  made  In 
the  event  of  hts  abaenoe  or  death,  makes  the  new 
account  an  tlrelr  separate  and  distinct,  so  that  the 
testamentary  obacaoter  of  the  old  aooooocwll] 
not  iDhera  la  the  new  one  and  make  Itadmlsalbte 
to  probate. 
t,  A  traaafer  of «  aavliiEa  bank  aeeonnt 
to  a  naw  »ecoimt  In  tbe  n»mea  of  tbe 
fbrmor  depoaltor  and  Ua  wUIb,  maUn^  it 
subject  to  tbe  order  of  either  and  to  survlvonhlp 


on  the  death  of  either,  partakes  Mmewhat  of  tta 
nature  of  an  equitable  aaBlitoment.aD<l  eotltlaa 
tbe  wite  to  the  fund  after  the  huaband'e  death. 


APPEAL  by  proponents  from  a  decree  of 
the  Orphans'  Court  of  Baltimore  Cofin^ 
refusing  to  probate  an  Instrument  claimed  to 
be  tbe  last  will  and  testament  of  Hichael  Har- 
phy,  deceased.    Affirmed, 

Oci  July  8,  ISTSfMEcbael  Hurpby  opened  an 
account  with  the  Metropolitan  Savings  Bank 
of  Baltimore,  and  at  tbe  time  named  in  writing 
OD  tbe  booksof  the  bank  bis  wife,  Ann   Hur- 

Ehy.  as  the  person  to  whom  the  fiiuds  should 
spold  in  the  event  of  bis  absence  or  death. 
In  1B84  tbe  leslslaiare  of  Maryland  passed  an 
act,  chap.  293,  requiring  certain  formalities 
tn  the  execution  of  a  paper  to  make  it  a  valid 


NoTK.— Joint  aceoum*  In  laDlnas  iMtJu. 

Tbe  lltlKallon  over  Joint  aocounts  In  saving" 
banks  h)u  aiieon  chiefly  In  regard  to  the  right  of 
oneof  the  deiMHltore  to  control  the  account  after 
the  otbeiB'  death.  And  tn  tbe  bulk  of  these  csases 
theoneettemptliiK  to  control  the  deposit  baa  not 
In  fact  furnished  moner  for  the  aocouac.  but  tbat 
form  (it  account  waa  adopted  for  the  purpose  of 
giving  tbe  claimant  an  Interest  In  ibemonei'  after 
the  death  of  tbe  real  depositor.  If  the  deiKiaitor 
retains  oontrol  over  the  depoalt  until  his  death, 
such  efforts  are  not  generally  suocessf  uL 

Tfae.mereopenlng'otan  Bcoouat  In  the  name  of 
thedenosltorand  bis  slater  "and  tbe  survivor  of 
them,  Bu)>Jeat  to  the  order  of  either."  will  not  be 
raffloteni  to  give  her  a  tltla  to  the  money.  Taylor 
T.  Henry,  4S  Hd.  EM,  30  Am.  Kep.  tM. 

Id  QousbeitT  v.  llooie.n  Hd.  au,  tbeaooount 
waain  the  name  oI  husband  and  wife  "and  the 
■urrtvur.  subject  to  tlie  order  of  either."  Both 
died  tbe  same  day,  and  aoontroversy  arose  between 
their  respeotlTe  admlntstrators  as  to  who  had  the 
title  to  the  money,  and  It  was  held  that  although 
the  wife  had  the  rla:ht  to  draw  the  money,  yet.  the 
money  betus  tbat  of  the  busband,  Us  admtnla- 
81  L.R.A. 


trator,  and  not  ber's.  bad  tbe  betterrlgbttoftafter 
the  deatb  of  both. 

A  deiwalt  In  the  name  of  the  depositor  and  a 
third  person  will  not  transfer  the  title  to  the  latter 
If  the  depositor  keepe  possceslon  of  the  book  until 
htsdasth.    Augusta  Sav.Bank v.Fcsrs.n  lle.»g. 

An  entry  In  the  pen-book,  (tf  two  namea  wltb  tbe 
words  "payable  to  eitber  or  surviror,"  is  not  suf- 
ficient to  cODBtltule  a  valid  gift  by  the  awner  of  tbe 
money  to  tbe  oilier  person.  It  the  latter  never  had 
ponesBlon  of  tbe  book  and  did  not  know  of  tbe  de- 
posit until  after  the  deaUi  of  the  former.  Noyes 
T.  Institution  for  &av.  lU  BCaaa.  S88. 

An  entry  Id  the  pass-book,  "payatde  to  a^  or 
wife,"  is  not  sufficient  to  vest  the  money  In  the  wife 
Bftertbehusbaad^deathltberatalns  oontrol  of 
bis  deposit  at  «)1  times  daring  hla  life.  Towie  v. 
V.  Wood,  80  N.  H.  m, «  Am,  Bep.  Ot. 

A  deposit  bitbenameot  tbe  dn>oEltoror  another. 
the  latter  never  bavlDK  bad  poasesaton  of  the  book, 
la  presumptlvdy  the  exelnatve  posBsesloa  of  tbe 
former.    Re  Ward's  Brtate,  I  Bedf .  SL 

HaUngoutthepaas-booklnlhe  Joint  nancaot 
husband  and  wife  Is  evidence  merely  that  tbe  4»- 
poait  should  be  drawn  br  either  of  the  iisiaosn 


i8»a. 


HaTBOPoUTAH  Bat.  Bakk  t.  Muiipht. 


188S,  Hnrpby'i  pua-book  baTtng  beeo  filled 
QD.  tt  was  surrendered  and  a  new  one  luued  to 
him  wltb  a  number  dlfftgrant  from  that  upon 
tbe  former  book,  bet^uae  of  a  regulation  of  Ihe 
tMUfe  requiting  tbe  number  to  correspond  with 
liie  page  upon  which  tbe  account  was  kept  In 
the  ledger;  the  page  of  tbe  ledger  being 
changed  at  the  same  time  that  tbe  change  In 
tbe  book  waa  made.  This  accoant  was  in  ac- 
cordance with  the  custom  of  the  aaTiugs 
banks  in  Baltimore,  opraed  in  tbe  focm  of 
"Michael  Hurpby  and  Ann  Murpbj.  subject 
to  order  of  either  tbe  balance  at  *,he  death  of 
«ither  to  belong  to  the  surTiTOr."  Michael 
Murphy  died  in  1888  and  the  bank  paid  the 
balance  of  the  account  left  at  that  time  to  Ann 
Murphy  and  ber  executor,  Tbe  next  of  kin 
of  Michael  Hnrphj  took  out  letters  of  ad- 
mlnialratlon  on  bis  estate  and  demanded  from 
tbe  bank  the  fund  remaining  in  the  Joint  ac- 
count at  the  lime  of  Michael's  death  and  Ibe 


opened  as  a  teatameniary  act  by  which  the  title 
to  the  fund  waa  transferred  to  bis  wife.  Tbe 
orphans'  court  staled  that  "although  in  our 
opinion  the  entry  In  question  would  operate  as 
ft  will  to  convey  personal  property,  having  been 


executed  prior  to  the  act  of  1884,  chap.  393, 
and  Michael  Murphy  having  died  March  2, 
1888,  *et.  neverlhelees,  the  money  in  question 
was  otherwise  disposed  of  bv  the  entry  of 
March S,  188S,  when  Michael  Murphy  opened  a 
new  account  in  the  names  of  Michsel  Murphy 
and  Ann  Hurphy,  his  wife,  subject  to  the 
order  of  either,  the  balance  to  be  paid  Uitlie 
survivor. 

"We  therefore  dismiss  the  petition." 

Further  facts  appear  In  the  opinlnn. 

Memrt.  BenainKer  *  Cklwell,  Alfred 
Jenkins  Shrlver,  and  M.  W.  Omitt,  for 
appellants: 

The  requisites  of  a  will  of  persona!  property 
ezeciited  before  August  1,  1884,  when  the  act 
of  1884,  chap.  3S3.  which  made  Ihe  tcqulsitea 
of  wills  of  personalty  and  realty  the  same,  went 
into  effect  were:  (1)  the  intention  to  dispose 
of  propettyafler  death;  (B)  that  this  Intention 
was  r«laced  to  writing  during  tbe  decedent's 
lifetime;  (3)  that  the  writing  be  complete  on 
iu  face,  or  that  iti  fmperfectlonB  be  duly  ac. 
counted  (or. 

VUitort  of  Frit  School  v.  Bruet,  1  Harr  & 
McH.  610;  Broan  v.  Tilden,  5  Harr.  *  J.  871; 
BJwrs  V.  HoppK,  61  Md.  206,  48  Am.  Rep.  89; 
Walim  Margtaad  Golitge  t.  MeKin*^.  75 


named,  and  does  not  prave  ownership  In  eltlier  of 
tbe  paitlee.   Burke  v.  Slattery.  10  HUo.  TBI. 

^^le  opening  of  an  aocoant  in  tbe  name  of  the 
depotltor  and  a  third  person,  with  tbe  undentand- 
inc  that  dnrlns  the  depositor^  lifetime  tbe  CDonay 
•hall  be  sub^ot  (o  ber  absolute  control,  and  on  her 
death  it  shall  go  to  tbe  third  person  for  oertsJn 
purpooeSi  does  not  vast  taj  Utle  In  the  iblrd  for- 
•on,  bat  DpoD  the  deatb  of  Ihe  deiKMllor  the  moner 
wiUsotobeiadmlnlatratar.  Frovldenoe  Intt.  tar 
eav.  V.  Osrpenler,  IS  B.  I.  Stt. 

nie  opening  oF  the  scoouat  In  the  name  of  the 
depoeltor  Bod  ber  daughter  wlllnotbesufflofencto 
perfect  a  giti  to  the  daughter  of  the  moner  remain- 
tn^  la  the  aoconnt  at  the  deatb  of  tbe  depositor.   Rs 

Boun.  lae  N.  T.  m. 

A  deposit  In  the  name  of  a  man  and  big  wife,  he 
ralalnlDir  oontTOl  of  the  pass-book  atall  times  dur- 
ing Ua  life,  will  DOC  vest  an;  title  to  tbe  fund  in 
ber.  WarlmaD  v.  Rolilnson.  44  Hud,  817:  ScUok  v. 
Orole.«2  N.J.  Eq.au. 

But  (here  arc  a  tew  cases  In  wfaloh  a  deposit  In 
tba  joint  names  of  two  persons  baa  hf  reason  of  tbe 
ezUlnlt  Olrcumstancea  been  b€ld  lo  Inure  to  tbe 
beoefltof  the  survivor. 

It  a  paeo-book  is  Id  the  namea  cf  Mlohael  and 
Harr  Bmltb.  "ettherto  draw,"  upon  the  deitb  ot 
Illehael  tbe  title  veals  In  Uarr.  And  upon  tbe  death 
ot  both  the  represeolatlve  ot  either  Is  entitled  lo 
draw,  and  the  same  Is  true  oT  sd  aooount  Id  tbe 
nameoConeortheoUier.    Smith's  btate,  IT Abt> 

s.cn. 

TbeopeniOKOtanaooountln  Ibe  nameofdepee- 
Itor  or  her  stater,  aooompanled  br  adellverycf  tbe 
vaas-book,  will  vest  the  latter  witb  the  title  tu  the 
funds  upon  Ihe  destbof  the  depositor.  Hannonv. 
SheebBn.(eN.r.K.B.He. 

If  the  Bcoount  Is  la  the  Dameor  the  depositor  and 
another,  "order  of  eltber  or  tbem,"  tbe  sending  ot 
tbe  paaa-txwk  to  the  latter  will  perfect  the  title  In 
her  so  thsi  Id  case  uf  tbe  death  of  the  depositor 
■bemay  drav  the  moneffrum  the  bank.  Maokv. 
MecbanlcB'  ft  F.  Bav.  Bank.  SO  Bun.  tn. 

It  miner  Is  deposited  br  a  third  person  Id  the 
oameof  one  person  or  another,  or  tbe  survlror. 
tbe  bank  will  perform  Itsooatraot  br  psyln^rlt  to 
ellberin  the  lifetime  of  txitb.  or  to  the  survl-.'Or. 
toe  T,  Pteroc^  13i  Uim.  m. 
aiL.  R.  A. 


A  depcatt  In  tlie  name  of  ona  penon  or  another, 
payable  to  either  or  the  survivor  ot  tbea.  makee 
tbedepoBlt  the  joint  property  of  botbdurtaz  their 
joint  lives,  and  upon  tbe  deatb  otone  the  tit te  will 
rest  Immediately  and  absolutely  In  the  survivor. 
Whitebesd  v.  Smita.  IB  B.  L  — . 

Doner  deposited  by  tbe  husband  in  the  Joint 
nsmeaof  himself  and  wife  will  Inure  to  tbe  beneflt 
of  both,  and  the  whole  will  gt>  lo  the  sarrlvor, 
Plact  V.  Orubb.  H  Hun.MT. 

It  botb  actually  oontrlbnte  money  to  Ihe  aooount. 
It  seems  that  tbe  snrvlvor  will  not  acquire  title  to 
Ihe  deoedeut's  share. 

If  an  Booouct  la  opened  In  tbe  nsmea  of  one  or 
another  person,  and  oontributlons  are  made  by 
both,  the  death  otone  will  not  terminate  his  In- 
terest, but  bis  administrator  may  recover  the  por- 
tion of  tbe  fund  which  belooKS  to  bim.  MulcaOer 
V.  Bmlsrant  Induatrlal  Sav.  Bank,  80  N.  T.  taS,  Be- 
versInK  a:  How.  Pr.4IB,vhlcb  held  that  tlie  moner 
went  to  the  survivor. 

Ad  Bcoount  In  tbe  name  of  tbe  depositor,  but 
conlBlDlDK  thestBtflment  "subject  to  his  order  or 
tbe  order  of"  anotbar  person  named,  does  not 
make  a  Joint  account,  but  merely  makes  the  laiter 
tbe  aaentof  the  former  to  draw  ttie  money.  Mur- 
ray v.  CknnoD.  11  Md.UB. 

In  esse  of  maney  deposited  In  the  name  of  atblrd 
person  with  a  memorandum  Uiat  It  may  be  paid  to 
tbe  depoalior,  parol  evldenoels  admissible  to  altow 
the  iDlentlon  In  making  tike  depoelt.  Northrop 
V.  Hale.  Tl  Me.  SO. 

A  parol  BKretmant  that  the  money  shall  not  be 
paid  to  the  one  In  whose  name  the  account  stands 
unlen  tiro  other  persons  who  were  present  wben 
tbe  deposit  was  made  are  present  at  the  time  of  tbe 
attempted  withdrawal.  Is  not  binding  If  sucli 
agreemen  t  Is  contrary  to  the  rules  oontaincd  Id  the 
peas-book.    KUey  v.  Albany  Bav.  Bank,  aSUuD,  613. 

In  Wbltlook  V.  Bowery  Bav.  Baok.  X  Hud,  *Ba, 
where  the  survlvlnK  party  lo  the  aocouDt  was 
made  administrator  ot  ttie  other  after  be  had 
drewD  the  money,  the  court  held  tbe  appointment 
as  admlDlsttator  legiallzed  tbe  act  of  drawlnir  tbe 
money.  If  letrallEatlon  was  neocwnry,  so  that  the 
act  ciiuld  not  be  questioned  br  the  administrator 
de  bonit  non  ot  the  deoeased  depoUtor. 

a.  p.  F. 


i,CoogIc 


H«BTI^Tn>  CODBT  OF  AjTUU. 


Hd.  ISO:  1  Wma.  Ein.  7th  Am.  t^d.  pp.  M, 
147i  2  Bl.  Com.  502;  /toiMfl  t.  Ourtu,  Dally 
Record  June  80.  IS91.  Orptaana'  Ct.  of  Baltl- 

Any  luBtrumeiit  wbtcb  it  in  fls  uature  am- 
bulatory Bod  revocable  during  life,  aod  whoee 
operation  depends  upou  tbedeatb  of  its  maker, 
wbatever  be  lt«  form,  U  a  i*Ill. 

Eelleher  ▼,  Kernan.  60  Ud.  440;  Oares  t, 
DeitnU,  18  Md.  I;  Coirr  v.  Stem,  67  Md.  483; 
1  JHrman,  Wills,  Otb  Bigelow  ed.  pp.  19,  21; 
Beach,  Wills,  §g  17.  19;  Theobald,  WUIa,  p. 
10;  Doe.  Grott.  v.  Crou.  8  Q.  B,  710;  Cock  v. 
Cookt,  L.  R.  1  Prob.  &  DIt.  041;  Wartham  \. 
S^len,  0  Gill  &  J.  08;  JWvtl  t.  Ourtft,  lu^frn. 

An  inatrument  may  be  a  power  of  attoroey 
ud  also  a  will. 

Dm,  Orou,  V.  Oroit,  lupra. 

Ad  inEtrument  propounded  for  probate  may, 
on  its  face,  be  complete  or  incomplete.  If  ia- 
complete  on  i(a  face  It  may  be  establiglied  ae  a 
will  of  personal  property  by  i-xlrinaic  and  pa- 
rol evidence  to  the  effect  that  tbe  decedent  in- 
tended the  aame  to  operate  in  its  theo  form  aa 
&  will. 

Wghmanr.  SUuart,  4  Harr.  A  J.  118;  Byen 
v.  Bojrpf,  61  Md.  212,  48  Am.  Rep.  88;  ffami 
V.  P^ie,  38  Md.  S44;  Daeemon  v.  Detxeman,  43 
Md.  :I46;  Wettem  Maryland  CoHegey.  MeKini- 
try,  75  Md.  181. 

But  if  complete  on  its  face,  do  eitrinsic  and 
parol  evidence  can  be  received  to  alter  or  re- 
Yoke  it. 

Byertv.Biyppe,  61  Hd.  219,  48  Am.  Rep.  80; 
Stw^  V.  Slinghff,  57  Md.  587. 

The  entry  waa  a  validly  eiecated  will  of 
personaltv  before  August  1,- 1884.  The  act  of 
1884,  chap.  293,  required  certain  formalilles  as 
to  execution. 

The  second  aeclinn  of  the  same  act  provides 
as  follows:  "Sec.  2.  And  be  it  enacted,  that 
this  act  shall  nut  affect  or  be  applicable  in  anv 
wise  to  any  will  or  bequeat  executed  prior  to 
tbe  lat  day  of  August,  1884." 

Account  No.  7,437  was  a  continuation  of 
AccouUt  No.  1,48S,  the  chauge  of  number  in- 
dicating merely  thai  the  account  bad  been 
transferred  to  a  new  section  of  the  bank's 
ledger, 

Od  March  S,  1885,  (he  name  of  Ann  Mur- 
phy KM  added,  and  the  account  then  atood: 
"Aiichael  Murphy  and  Ann  Murpliy,  aubject 
(o  tbe  7rder  of  eitber,  the  balance  ut  the  death 
of  either  to  belong  to  the  survivor." 

In  Taylor  v.  Henry.  48  Md.  550,  80  Am. 
Rep.  4Sfl.  a  precisely  similar  entry  was  declared 
of  no  effect  «hen  no  actoal  delivery  of  the 
fund  baa  taken  place. 

See  also  Dovgherly  v.  Moore,  71  Md.  261; 
Murray  v.  Cannon,  41  Md.  466. 

The  ground  of  the  court's  refusing  probate 
to  the  mslniment  was  that  the  (.niry  of  July 
B.  1873,  operated  as  a  will  but  for  the  entry  of 
March  S,  1885. 

The  orphans'  court  having  affirmatively 
found  this  paper  writing  to  be  testamentary  in 
character,  should,  of  necesaity  and  for  tbat 
reaaon  alone,  have  admitted  Ihc  same  to  pro- 
bate. Probate  desides  merely  on  the  JlielUfn 
of  the  instrument. 

ffiijwi  V.  CWi,  «a  Md.  267;  SdmlX  v.  Jf«r- 
Ta.y,  82  Hd.  IB;  «Cat«,  Jf.  B.  Ohureh,  t.  Ifor 
Ten,  K  Hd.  S6S,  Samtev  v.  Welbif.  68  Md.  586; 
ai  L.R.  A. 


Miehad  v.  Baker.  IS  Ud.  1S8.  71  Am.  Dec 
S98;l  Jurmao,  Wills.  6th  Bigelowfld.p.SS. 

Mutrt.  Jamea  J.  UnAmij  and  JobnT. 
EuMov  te  Son  for  appelteea. 

Rolwrtai  1.,  delivered  tbe  oidnton  of  tlw 

The  appeal  In  this  case  is  taken  from  an  or- 
der of  the  oiphans'  conn  of  Baltimore  county. 
refusing  probate  loan  inatrument  claimed  to 
be  the  last  will  and  lestamenL  of  Michael  Hur- 
phy,  deceased.  There  is  no  controversy  as  to 
the  facts  appearing  in  the  record,  wblch  can 
be  briefly  slated  as  followa:  Michael  Hurpbj 
became  a  depositor  in  the  Metropolitan  Sav- 
ings Bank  on  Baltimore  City,  on  Julv  8.  1878. 
and  from  time  to  lime  thereafter  marfedeposila 
therein  of  varioua  sums  of  money.  On  the 
Stb  oF  March.  1885,  after  he  had  at  inteivala 
drawn  from  said  bank  different  sums  of 
money,  there  remained  to  bia  credit  with  said 
bank  a  balance  of  )V,841.45. 

This  balance  waa,  by  his  direction,  trana- 
ferred  to  a  new  and  different  account  In  said 
bank,  which  was  opened  in  the  names  of 
Michael  Huiphy  and  Ann  Murphy  (bia  wife), 
and  at  the  request  of  aaid  Michael,  which  was 
agreed  to  by  !-aid  bank,  there  waa  written  M 
the  head  of^lhe  account  of  said  Murpby  and 
wife  in  the  bank  book  No.  7,437,  with  the  ap- 
pellant, the  following:  "It  is  agreed  that  ibis 
account  is  opened  subject  to  tbe  bylaws 
printed  on  the  Srat  and  lait  paitea  of  this  book, 
subject  to  tbe  order  of  either.  The  balance, 
at  tbe  death  of  either,  to  belong  to  the   sur- 

The  wife  aurWved  her  husband,  and  at  the 
time  of  hla  death,  which  occurred  March  7, 
1888.  the  balance  with  said  bank  to  the  credit 
of  the  Joint  account  of- Murphy  and  wife 
amounlM,  with  certain  BCCieiii.us  of  inleresi, 
10  tbe  sum  of  $2,483.67.  This  sum  (he  appel- 
lant, in  pursuance  of  Ihe  terms  of  ita  contract 
Willi  Murphy  and  wife,  paid  over  to  the  sur- 
vivor, Ann  Murphy,  The  only  questiou  which 
we  are  now  called  upon  to  decide  is:  Had 
the  bank  authority  in  law  to  make  auch  p«y- 
mentT  It  is  the  claim  of  the  appellees  (hat 
the  bank  acted  without  authority  in  making 
auch  paymeol,  and  the  converae  of  the  propo- 
aition  is  mainlained  by  tbe  executor  and  rewi- 
nary  legatee  of  Ann  Murphy,  now  deceaF«d, 
It  is  contended  by  the  appellant  bank  thai 
the  two  accounts  in  said  bank — that  in  tbo 
name  of  Michael,  and  tbat  in  tbe  joint  name* 
of  himself  and  wife — constituted  In  fact  but 
one  and  tbe  same  continuing  account,  and 
both  having  been  opened  with  said  bank  prior 
to  tbe  passage  of  the  act  of  1884,  chap.  298,  re- 
quiring certain  formal  pjcrequisilea  In  the  ex- 
ecution of  willsof  pcTBonaJty,  tbey  are  eutitled 
to  be  considered  and  cooaltued  as  testamentary 
papers,  and  that  the  balance  in  said  bank  to 
the  joint  credit  of  tbe  husband  and  wife  at  tbe 
time  of  his  death  passed,  under  the  terToa  of 
the  alleged  will,  to  the  wlf«  as  tbe  survivor. 

It  Is  claimed  upon  tbe  part  of  the  appellees 
thai  when  the  lodividual  account  in  said  bank 
in  tbe  name  of  aaid  Michael  was  closed,  it  no 
longer  had  any  cooneclion  with  or  relation  to 
the  joint  accotut  in  the  names  of  the  husband 
and  wife,  and  became  Ibereby  wholly  discon- 
nected with  tbis  cocIioTcray.    We  oodcut  in 
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tbia  rtew,  and  Ihtnk  tbat  tbe  proper  conttrao- 
UoB  to  be  placed  upon  the  two  acconnta  tn  tbelr 
■oppoMd  relatloDBhtp  la  tbat  tbe  cIosIdk  of 
tbe  one  and  the  opeDlng  of  the  other  left  them 
nparate  and  dlalinct.  And  If  this  be  w,  there 
fa  bntone  conaequence  wbicb  followa,  and  ft 
la  thli:  Tbe  Joint  a<^Diit  la  tbe  namca  ot  tbe 
baaband  and  wife  ceased  to  poeeeu  a  single 
testameDlaty  attribute,  aa  the  entr;  at  ibe  brad 
of  tbe  joint  BccouQt  vaa  not,  por  was  tbe  ac- 
coDSt  itself,  written  or  opened  until  afier  tbe 
act  of  1884,  chap.  298,  had  gone  into  effect. 

So  that  we  eatertaio  no  doubt  about  tbe  le- 
gal effect  of  tbese  accoantB  as  teatameotary 
papera.  We  are  clearly  of  tbe  opinioa  thai  the 
teatameotary  chaTacter  claimed  bv  the  appel- 
lants as  adhering  lo  the  fltst  ana  eecood  ac- 
coantB  by  reason  of  their  being  one  and  the 
aame  continuing  paperls  without  force  and  un- 
tenable. It  ia  too  plain  for  controversy  that 
the  accounts  are  separate  and  dlaticcl,  and  in  do 
Juat  aenae  teatamentarv.  We  do  not,  bowe»er, 
concur  in  tbe  view  taken  at  bar  of  the  case  of 
DougheTty  v.  Moore,  71  Md.  248,  iis  concluding 
the  question  raised  by  Ibis  appeal.  Tbe  facta 
of  that  case  differ  very  materially  from  the 
case  presented  ia  tbetecnrd  of  ibis  case. 

At  the  death  of  the  husband,  tbe  bank  paid 
OTer  io  the  wife  Ibe  bslsnce  of  the  account  and 
in  dolDg  so  carried  out  In  good  failb  the  letter 
of  ita  cODtnct  in  ittietittimi»  terbii. 

This  Is  not  a  caae  where  tbe  husband  re- 
tained poeeessfon  and  control  of  the  account  In 
bank,  and  continued  to  draw  therefrom  such 
■nms  as  bis  wanta  might  indicate,  as  was  the 
case  in  Dmighfrly  v.  Moore,  rupra,  and  in 
naar  other  cases.  Nor  is  tbe  language  con- 
trolling tbe  ultimate  disposition  of  tbp  joint 
account  in  Ibis  case  In  any  lespect  similar  lo 
tbat  of  Doiightrty  t.  Moore.  The  bank's  in- 
■tTuctlons,  in  opening  Ifae  account,  were  that 
said  account  should  be  subject  to  tbe  order  of 
either  husband  or  wife,  and  at  the  death  of 
either  the  balance  should  belone  to  tbe  sur 
Ti»or.  It  is  neither  Ibe  object  of  (he  law  nor 
tbe  dnty  nf  the  court  (o  seek  by  narrow  and 
technical  conslruction  the  means  of  invalidat- 
ing a  contract  clearly  expressive  of  (he  inten- 
tion of  the  cantracung  parties,  and  we  think 
nothing  could  be  clearer  than  tbe  object  and 
Intention  of  Ibe  parties  to  Ibe  contract  in  the 
language  employed  by  Ihem  In  opening  tbe 
Joint  account. 

While  we  bare  not  been  able  to  recognize 
tbe  accounts  in  evidence  us  teiiamentary 
|i«pcia,  we  entertain  no  doubt  as  to  tbe  legal 


effect  and  meaning  of  tbe  entry  at  the  bead  of 
Ibe  Joint  acconnL  It  la  quite  true  that  tbe 
title  to  tbe  depoaitg  referred  to  in  the  first  ac- 
count waa  oriKinall;  vested  solely  In  tbe  hiw- 
band,  Hichael.  and  It  was  his  privilege  to  make 
sucb  disposition  of  tbe  same  as  he  thought 
proper.  He  bad  the  indisputable  riebt  to  en- 
ter Into  any  contract  with  tbe  appellant  tbat 
would  accomplish  bis  purpose  In  securing  lo 
his  wife  tbe  protection  which  these  aavlnjis  de- 
poella  might  give  to  her.  After  opening  said 
Joint  account  tbe  husband  never  drew  one 
larthing  from  Ibe  bank  on  that  account,  wbicb 
from  Uarch  G,  1885,  lo  the  dale  of  bis  death, 
March  3.  1888.  remained  undiaiurbed,  save  by 
the  addition  of  nome  ioiereet  items,  which  were 
made  by  tbe  offlceia  of  the  bank. 

Tbe  property  In  controversy  consisted  of  de- 
poetta  is  tbe  appellant  bank,  which  by  tbe  di- 
rection, authority,  and  request  of  tbe  said 
Hichael,  assented  to  by  the  appellant,  was  en- 
tered in  the  books  of  said  bank  to  tbe  credit  of 
bimi^elf  and  wife  witb  tbe  understanding  and 
contract  with  the  bank,  indorsed  thereon  as 
hereinbefore  stated.  The  parties  were  mi 
juris,  capable  of  contracting,  and  having  act- 
ually contracted,  tbe  law  exacia  fulfilmeni, 
wblcb  the  appellantbas  done.  And  wedo  not 
tblok  after  It  baa  fully  executed  Its  part  of  the 
cnnlraci.  it  ought  now  to  be  required  to  pay  to 
tbe  appelleea  tbe  money  wbicb  It  promised  to 
pay,  and  bad  already  paid  to  tbe  appellants' 
testatrix,  unless  some  legal  requirement  can  be 
establiabed  demaodiof;  Us  payment  to  tbe  ap- 

We  bave  given  the  most  careful  considera- 
tion to  tbe  various  cases  wbirh  have  been 
passed  upon  by  this  court  bearing  any  analogy 
lo  (he  facts  of  this  case,  but  we  have  found  no 
authority  controverting  the  conclusions  at 
which  we  bave  arrived. 

This  transaction  pnriakes  somewhat  of  the 
nature  of  an  equitable  assignment,  looking  lo 
tbe  interest  of  the  parties,  rather  than  lo  mat- 
ter of  form,  and  tbe  question  of  tbe  survivor- 
ship depended  solely  upon  mere  contingency. 
But  lookiuK  at  this  controversy  from  whatever 
point  we  may,  we  think  the  appellant  paid 
rlgbtly  to  Ann  Murphy  tbe  balance  standing 
to  the  joint  credit  of  herself  and  husband  at 
the  time  of  bis  death.  We  will,  for  tbe  rea- 
sons assigned,  affirm  the  order  of  tbe  court 

Order  afflrmttl  Vith  ecttt,  and  peiiUon  dit- 
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B  la  reqnlred  to  render  » town 


nsl^eet  to  the  obUprtlou  of  the  aot  of 

lan,  obap.  mo.  U  to  the  purctiaseof  property  for 
theestabJlstimentof  a  Ilcbt  plant,  m  additlOD  to 
the  two  TOWS  provided  br  1 S  ol  tbe  aot,  tbat  it 
ta  expedient  lor  ttie  town  to  exardee  tbe  euUior- 
It;  conferred  tiy  tbe  aot. 

i.  A  petition  to  eompel  a  town  whlcA 
bma  elected  to  «>ta,bllah  a  lli^t  plant 
to  puTohase  a  plant  alreadv  In  opeiallon,  at  ra- 


HOTM.— Tor  a  somewbat  slmUaroasaoI  oompul-i 
soiT  pnroluwaor  tbe  plant  at  a  private  corpora- 
tloii  l>T  ■  mnnlolpallt;,  see  Hatlonal  Watenrorks  ' 
ML.  R.A. 
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quired  by  act  ISn,  ohap.  BID,  li  not  whollr  Oo- 
leatad  b;  the  tad  that  the  polca  carrying  tba 
llffht  vim  Id  the  hiKhwaya  wen  not  Iwll7  lo' 
catad. 

8.  Tbe  BchadiilA  of  proportr  which  the 
owner  of »  Ut[b%  plmnt  wImDm  to  mU  to 
KtOWn  which  huaiected  loeetabHihoDCUDrier 
the  aot  ot  UVL  ehap.  910,  need  Dot  be  nilBateiitJT 
jwituntw  (o  •nttalD  «  deotea  for  apedtlo  per- 
lonnaDoe  or  auidi  u  would  be  reQulred  Id  a  for- 
uml  oonTersiiae  ot  property.  It  la  nifloieDt  If  It 
will  enable  tbe  connnfsslooen  to  Identify  Um 
property  and  Intel llgeotly  mako  an  adjudlo*- 
ttOD  ai  to  what  ibAlI  be  told  and  pamhued. 

4.  B»tlllea.tUui  by  » g»m  Rod  eleetrle 
UgbX  corporation  of  tha  aetlon  of  Ita 
board  of  dlr«<:torB  In  electing  In  due  time  to 
•ell  lis  property  to  a  town  vblob  bu  decided  to 
eRaUWi  a  llffbt  plant  under  tbe  sot  of  1891, 
(ihap.  870,  before  the  town  hag  obauKed  lu  pocrl- 
don,  will  make  tbe  act  blodlDS,  althourb  It  was 
Dotwltbln  the  tUrty  days  siren  the  oorpotatlon 
In  which  lo  aot. 

6.  Atowa  whl«h«l«etatOBT«llltaBlfar 
the  prOTleUma  of  m  etatata  enabUns  it  to 
CKablleh  a  light  plant  oaonot  attack  tbe  act  as 
nDoonBlltntlonal  beoansa  Itgiveitbeownerof  an 
axtiUDg:  plant  (he  option  to  compel  Ittopurohaaa 
that,  and  makes  no  prorlilon  fora  Jurytlialaato 

(Hkyl&lSHJ 

APPEAL  by  respoDdepta  (rom  a  decree  of 
the  Supteme  Judicial  Court  for  Hlddlesez 
Conntj  in  favor  of  petitioner  in  a  proceedinir 
to  compel  respondents  to  lake  ana  paj  [or  a 
poriiou  of  peiltioner'B  pa  and  electric  plant 
apon  the  EToand  that  they  bad  elected  to  ea- 
tabllsh  Bucn  plant  under  the  net  of  1891,  chap. 
870.     Affirnted. 

The  facts  are  aUted  in  tbe  opinioD. 

3fr.  Sataael  K.  Hamilton  for  appellant. 

Meitri.  Edg^r  R.  Chaplin  and  Charles 
R.  Darling,  for  appellee; 

Chapter  S70  of  (he  act  of  1691  la  valid  and 
cODSiitutioaal. 

Opinion  ofUte  Jiutieet.  150  Mass.  CS2,  8  L. 
R  i.  437, 

That  part  of  the  act  requiring  a  (own  which 
proceeds  to  avail  itself  of^  tbe  proTisions  of  the 
act  10  buy  any  lighting  plant  which  ia  already 
operating  in  the  town  is  valid  and  consUtu- 

Tbe  proviaion.  Instead  of  Impairing  vested 
rights,  protects  them.  It  does  not  compel  a 
town  to  incur  an  obligaiion  against  iU  will. 
Towns  are.  and  ma;  be.  compelled  to  assume 
obligations  toward  tbe  public  as  an  agency  of 
the  state;  they  are  In  (bis  respec(  unl^e  an  In 
dividual. 

Agataam  y.  Eampdaa  County.  130  Mass.  GS8- 
Fretland  v.  Batting*.  10  Allen,  B70;  Be  Zing- 
num.  168  Mass.  6«6,  13  K  R.  A.  417,  DilL 
Mun.  Corp.  4th  ed.  §  73;  Cooley,  Taxu.  Sd  ed. 

No  obligation  ia  incurred  by  compuUoa- 
Uieiown  incurs  it  voluntarily,  ft  -'" 


It  is 


leof  a 


.  »  gift  «wn  onere.  like  the  ac- 
cepiance  of  a  deed  poll,  in  which  the  grantee 
assHmeB  certnin  pbligations.  The  atatute  ia 
pan  of  the  vote,  as  a  statute  affecting  the  rights 
of  a  party  under  a  contract  Is  part  of  the  con- 
tract 
81  L.  R.  A. 


1  Kent,  Com  "481;  Stoiy,  ConsL  6tb  ed. 
glS88. 

There  is  no  valid  objectloD  to  the  act  (»  the 
ground  that  it  binds  the  town  to  take  tbe  plant 
before  it  has  voled  any  moDej  or  otbenrlM 
taken  any  practical  st^w  lowartu  eatabltabioK  a 
plant  of  ita  own  other  than  (he  passage  of  the 
voles  prescribed  by  the  statute. 

Harrington  v,  Berkthin  Oovntg  Oontra.  aS 
Pick.  389,  3S  Am.  Dec.  741;  Shaw  v.  Chorla- 
toan,  3  Allen,  SSS;  Brigs*  f-  Oapt  Ood  Skip 
Canal  Co.  187  Mass.  71;  Drury  v.  Botton,  101 
Mass.  480;  Whitney  v.  I^nn.  1>3  Mass.  888; 
Lewis,  Em.  Dom.  §650. 

As  the  law  standB  the  votet  of  tbe  town  con- 
alitute  an  offer  lo  tbe  company,  wblch  the  Imt- 
ter  accepts  by  filing  the  schedule. 

Braintree  WattT  Supply  Go.  v.  Braintrtt,  1411 
Mass.  482. 

Tbe  schedule  is  suffldent. 

In  a  conveyance  by  deed  or  will  a  ^neral 
description,  such  as  all  the  proper^  which  th« 
grantor  owns,  or  owns  In  a  certain  place,  or 
merely  naming  tbe  aubject  of  the  grant,  (nch 
as  a  bouse,  mill,  or  wliarf,  or  lefemug  to  tbe 
grantor's  title,  is  suflictent. 

Johtuon  V.  Rayner,  6  Gray.  107;  GiWitioood 
T.  Murdook,  0  Gray,  30,  09  Ain.  Dec.  S7S;  Ba^ 
inion  V.  Brennan,  IIS  Masa.  683. 

So  In  an  agreemeut  lo  convey  real  estate. 
'     BeatUan  v.  (ieddet,  113  Masa.  10. 

A  general  description  of  tbe  location  of  tbe 
building,  so  that  one  can  by  inquiry  find  it,  ia 
sufficient  In  filing  a  mechanic's  lien. 

Parker  v.  BeU,  7  Gray.  428. 

Tbe  general  power  of  the  direetois  was  anffl- 
cient  to  authorize  them  to  8le  tbe  achednle. 
Tbe  directors  of  a  corporation  may  make  an 
assignment  for  the  benefit  of  credltoia. 

Sarfftnl  v,  W^ter.  18  Met.  4S7,  40  Am.  Dee. 
748;  Deteomba  v.  Wood.  »1  Mo.  IdS,  «0  Am. 
Rep.  380;  H'lleliinton  v.  Green,  01  Ho.  867; 
ArdiKo  Oil  Go.  v.  ,^iirfA  Ameriam  Oit  AMin. 
Go.  66  Pa.  376;  Taylor,  Priv.  Corp.  g  283; 
Wait,  Insolvent  Corp.  §  160. 

Directors  may  institute  legal  proceedinga. 

Taylor,  Priv.  Corp.  §  324. 

In  critical  emergencies  acts  of  directors  ma> 
be  justified  which  otberwlw  might  be  n&au- 
thorized. 

Taylor,  Priv.  Corp.  g  230. 

If  tbe  original  antboriiles  of  the  directot« 
were  inaufBcient,  the  ratification  by  tbe  action 
of  the  atockbolders  makes  tbe  proceeding  valid. 

Story,  Agency,  9th  ed.  gS  289.  848;  Whar- 
ton, Agency,  S  76;  Aog.  &  A.  Corp.  §  804; 
Clement  v.  Jonet.  12  Mass.  G9;  Fratt  t.  Put- 
nam, 18  Mass.  861;  Fither  v.  Willard,  Id.  879; 
Emerion  v.  Newbury.  18  Pick.  877;  BevetT. 
Parkman.  20  Pick.  90;  Fint  PariAin  auttom 
v.Oale.  8  Pick.  383;  BayUyv,  Bryant,  34  Pick. 
198;  Hawn  v.  Loiodl,  S  Met  35;  Conrad  v. 
A}Aoa.  182  Moss,  880;  Murray  v.  liayo.  157 
Mass.  348;  MaeLean  v,  Dunn,  4  Bing.  728. 1 
Moore  &  P.  761;  aoamf  v.  ^meer,  I  DowL 
&  B.  S3;  Hagedom  v.  OUverton,  S  Haide  A  8. 
485;  Wmianu  v.  North  OMna  In*.  Co.h.  R. 
I  C.  P.  Div.  707;  ^nwfui  v.  Marki,  7  HortoL 
&  N.  686;  Boiton  t.  Lamb»rt,  L.  R.  41  Ch. 
IHv,  S9S:  AndreiM  v.  jBlna  L.  Int.  Co.  93  N.T. 
096;  f/nmmond  v.  Bannin.  21  Mich.  374,  4 
Am.  Rep.  490;  Ooaan  t.  Abbott,  92  Cal.  100; 
Witeontin   v.  Tarinut,   86  HIdb.   1;  StaU  v 


CinzENB'  Gasusht  Co,  v.  Waxbfikls. 


Shtm,  38  lowft,  67;  Slanc&inl  r.  ITaite,  SS  Me. 
61.  48  Am.  Dec.  474;  B  Harrsrcl  L.  Rot.  pp. 
11,  et  tq.  srticle  Agtneg. 

FI«ld,Cb.  J.,  dellTered  the  opinion  of  the 


Allog  the  demurrer  of  tbe  respondeat,  and 
bj  &ppe«1  frona  a  decree  of  a  slDj[le  justice 
sppoiDtiDE:  com mlBsi oners  to  del«rmlne  what 

eropertj  sball  be  sold  by  the  petitioner,  and 
ought  bj  the  reeponnent,  and  what  the 
price,  time,  and  other  condltidDS  of  tbe  sale 
and  delivery,  ahall  be.  Tbe  facts  on  which 
the  decree  ia  founded  are  recited  In  tbe  de. 
cree.  The  petition  was  filed  on  October  38, 
1S9S,  and  all  the  proceedlitEg  were  bad  be- 
fore tbe  paAsaK"  "f  Stat.  18^8,  chap.  464. 

The  decree  reef  tea  "that  tbe  petitioner  Is, 
•nd  was  at  the  time  set  forth  In  the  petition, 
a  corporation  eatablisbed  under  the  laws  of 
HaBsacbuaetts,  and  having  Its  usual  place 
of  buslDesa  at  Wakefield,  In  tbe  county  of 
Middlnez ;  that  It  is,  and  was  at  said  times, 
engaged  In  tbe  business  of  manufacturing  gaa 
for  the  use  of  tlie  inhabitants  of  the  towns  ot 
Wakefield,  Reading!,  and  Btonehnm,  with  its 
main  gasworks  la  Wakefield,  and  with  pipes 
ezlendlng  Into  the  towns  of  Reading  and 
Stonebam :  that  It  was  duly  authorized  by 
tiie  board  of  gas  commieeloners,  and  by  the 
DeceSBsry  vote  of  stockholders,  under  and  In 
pursuance  o(  chapter  880  of  the  acts  of  1B87, 
V>  engage  In  the  buafDesa  of  generating  aod 
famisbuig  electricity  for  light  and  power  In 
tbetowDS  of  Reading,  Wakefield,  and  Stone- 
ham,  and  is,  and  waa  at  aald  times,  engaged 
la  furnishing  electric  light  for  commercial 
purposes  to  the  Inhabitants  of  tbe  town  of 
Wakefield,  with  It»central  lighting  station 
in  Wakefield."  It  is  conteuded  that  the  two 
TOtee  passed  by  the  town  pursuant  to  Stat. 
1891,  cbap.  870.  §  8,  to  tbe  effect  "that  It  Is 
exp<^lent  for  tlie  town  to  exercise  the  au- 
thority conferred  upon  towns  under  Che  pro- 
Tlsions  of  chapter  870  of  the  acts  of  the  year 
1891,"  are  not  equivalent  to  a  vote  that  tbe 
town  decides  to  eatabliab  a  plant  for  the  man- 
ufacture auddistrlbutton  of  gaa  and  electrlc- 
Itv,  bat  that  an  additional  vote,  to  the  effect 
that  tbe  town  decides  to  establish  such  a 
plant,  is  required  before  the  town  becomes 
■nbject  to  the  obllgatlona  Imposed  by  the 
statute.  See  sections  12  and  18.  But  the 
statute  makes  provision  for  only  two  votei. 
Section  IS  heelns  as  follows:  'When  any 
olty  or  town  shall  decide  as  herein  be  Fore  pro- 
vided to  establish  a  plant,  and  any  person, 
firm,  or  corporation  sball  at  the  time  of  the 
first  vote  required  for  such  decision  be  en- 
gaged," etc.  The  provisions  thereinbefore 
made  are  the  votes  required  by  §  8,  and  tbe 
first  vote  muat  mean  the  first  vote  required 
by  that  section.  Section  18  begins  as  fol- 
lows; "Any  person,  firm,  or  corporation 
desiring  to  enforce  the  obligation  of  any 
city  or  town  under  g  13  to  purclJase  any 
property  shall  file  with  tbe  clerk  of  such 
city  or  town,  within  thirty  days  after  the 
pnvsage  of  the  final  vote  whereby  such  city 
or  town  sball  have  decided  to  establish  a 
S1L.R.  A. 


plant,  a  detailed  schedule  descrlbtoi;  such 
property  and  stating  the  terms  of  sale  pro- 
posed,'^etc.  The  final  vote  must  be  the  vote 
at  the  laat  of  the  two  legal  town  meetings 
mentioned  In  g  8.  This  construction  is  con- 
firmed by  the  language  In  tbe  last  clanse  of 
f,  18.  We  find  nothing  In  the  statute,  any- 
whera.  Indicating  that  after  the  town  has 
voted  at  two  separate  legal  town  meetings, 
called  aa  required  by  f,  8,  that  It  la  expe- 
dient to  exercise  the  authority  conferred  by 
tbe  statute  pursuant  to  g  S,  any  additional 
vote  la  necessary,  and  We  think  that  thla 
contention  cannot  avail. 

Section  12  provides  ss  follows:  "When 
any  city  or  town  sball  decide  as  heretnbefun 
provided  to  ettabllsh  a  plant,  and  any  per- 
aon,  firm,  or  corporation  sliall  at  the  time  of 
the  firat  vote  required  for  such  decision  bo 
engaged  in  tbe  business  otmakina,  generat- 
ing, ordiBtributinggasorelectrlcTty  fortala 
for  lighting  purposes  In  such  city  or  town, 
auch  city  or  town  shall,  if  such  peraon,  firm, 
or  corporatiun  diall  elect  to  sell  and  shall 
comply  with  the  provisiona  of  this  act,  pur- 
chase of  such  person,  firm,  or  corporation 
before  establishing  a  public  plant,  such  por- 
tion of  his,  their,  or  Its  gas  or  electric  plant 
and  property  luttable  and  used  for  such  nosl- 
nesa  In  connection  therewith  aa  Ilea  within 
tbe  limits  of  such  city  or  town.  If  in  such 
city  or  town  a  single  corporation  owns  or 
operates  both  a  gas  plant  and  an  electric 
plant,  such  purchase  shall  Include  both  of 
such  plants. '' etc.  The  petitioner,  aa  the  de- 
cree recites,  operated  both  a  gas  plant  and 
an  electric  plant  in  the  town  of  Wskefleld. 
Tbe  respondent  contends  that  Its  poles  for  the 
aupport  of  the  wires  used  In  distributing 
electricitywere  not  legally  located  In  tbe 
town  of  Wakefield.  On  Uiis  question  tbe 
decreerecttesBB  follows;  "It  appeared  that 
an  application  by  petitioner  for  permission 
to  erect  and  maintain  poles  and  wires  In  the 
streets  of  Wakefield  had  been  made  to  the 
selectmen  of  Wakefield,  under  tbe  provisions 
of  chapter  833  of  the  acta  ot  1887  (tbere  being 
another  company  In  said  town  engaged  In, 
or  organized  for  tbe  purpose  of  noing,  an 
electric  lighting  business)  .-that  eald  permis- 
sion was  refused  by  said  selectmen,  but  upon 
appeal  taken  to  the  board  of  gas  and  electric 
light  commisslonen,  under  tbe  provisions 
of  said  act,  the  decision  of  tbe  selectmen  was 
reversed,  and  said  permission  granted,  the 
order  of  said  board  being  as  follows,  tit..- 

"  'The  Board  of  Oas  and  Electric  Light 
Oommissi  oners. 

"  'Boston,  May  27,  1890. 

"  'In  the  matter  of  the  appeal  of  the  Ctt- 
ixens'  Qaallgbt  Company  of  Heading.  South 
Reading,  and  SConeham  from  the  decision  of 
the  selectmen  of  Wakefield,  refusing  to  grant 
It  permission  to  erect  poles  and  string  wires 
in  the  streets  of  said  town :  Ordered,  that  the 
deciaion  of  the  selectmen  be  reversed,  and 
that  permission  Is  granted  to  the  Citizens' 
Gaslight  Company  of  Reading,  South  Read- 
ing, and  Stoneham  to  erect  wires  over  or 
under  the  streets,  lanes,  and  highways  of  tbe 
town  oF  Wakefield,  for  the  purpose  of  sup- 
plying electricity  for  light  and  power.' 

"Thereafter.  onAugust7,  1890,  alareitii 


H*aaMtiv&BTTB  Sdpriuu  Jdhicial  Coubt, 


iBT  roeetlDg  of  uld  bo«rd  of  Klectmen,  wlQi- 
ouC  petition,  notice  to  parties  interested,  (^ 

A  public  hearing,  the  followlnf;  vote  iru 

fasaed,  eii..'  'Voted,  that  the  CHizeoB'  Qu- 
iKht  Comptuij  of  Readiae,  South  Reading 
and  StoneDam  be  and  1b  hereby  autborlEed 
and  empowered  to  engage  In  the  busineaa  of 
funiiehlng  electricity  for  light  and  power  in 
the  town  of  Wakefield,  aud  to  erect  poles  and 
string  wires  In  the  streets  and  highways  of 
said  town,  the  location  of  said  poles  to  be 
hereafter  designated,  and  subject  to  such 
reBtrlctlons  as  to  quality  aod  style  as  may 
be  Imposed  by  the  selectmen  of  said  to^n  of 
WakeBeld,  and  subject  also  to  such   other 

Srovlsiousand  condftionsasmay  be  required 
V  said  board  of  selectmen.'.  And  a  copy 
of  uld  vote  was  furnished  to  the  petitioner 
by  the  aecretarr  of  the  board  of  aelectmen  of 
the  town  of  Waltefleld,  But,  eicept  as  atore- 
aald,  the  selectmen  of  ttie  town  of  Wakefleld 
!;   given   the   petitioner   any    writiug 


which,  and  the  places  where,  the  wires  might 
ran  :  and  no  such  specifications  had  beeo  re- 
corded In  the  recorda  of  the  town  of  Wake- 
field, in  accordance  with  chapter  109,  g  8. 
of  the  Public  Statutes,  and  aJ  chapter  221  of 
the  taws  of  188S.  And,  except  as  aforesaid, 
said  petitioner  received  no  written  consent 
from  the  board  ot  selectmen  of  said  town  to 
erect  poles,  lay  or  erect  wires  over  or  under 
the  streets,  laoea,  and  highways  of  said  town, 
or  to  dig  up  and  opeD  the  ground  within 
the  streets  or  highways  of  said  town  for  tiie 
purpose  of  laying  llnea  of  wirea.  or  to  erect 
and  maintain  lines  of  wires  upon  or  above 
the  surface  of  the  streets  and  bij^hways  of 
said  town,  as  provided  in  either  chapter  3S3 
or  S85  of  the  acta  ot  18S7.  or  in  compliance 
with  any  other  statute.  As  io  whether  any 
oral  directions  or  consent  regarding  said  mat- 
taiB  were  given  by  the  selectmen,  no  evidence 
was  iDtroduced  ij  either  party."  The  con- 
tention la  that,  so  far  as  the  electric  plant  la 


town  of  Watefleld  Is  a  public  .     .__ 

that  the  town  cannot  be  compelled  to  pur- 

chaae  property  of  the  petitioner  which  the 

Etitloner  cannot  legally  use.  and  which  may 
removed  or  destroyed  as  a  nuisance.  The 
petitioner  had  received  jceneral  authority  to 
erect  polea  and  lay  wires  In  the  public  streets 
of  ttie  town.  How  far  the  particular  location 
of  the  poles,  and  the  quality  and  atyle  of 
them,  were  subject  to  the  approval  of  the  se- 
lectmen ot  the  town  need  not  now  be  consid- 
ered. The  petitioner  actually  owned  and 
operated  an  electric  plant  in  the  town.  The 
specific  property  which  the  town  la  required 
to  purchase  in  accordance  with  the  provi- 
sions of  the  act,  and  the  price,  time,  and  other 
conditions  of  the  sale,  are  to  be  determined 
by  the  commisaioner  or  commissioners  to  be 
appointed  under  §  13,  Stat.  1891,  chap.  S70. 
If  the  poles  in  the  public  ways  were  not  le- 
gally located,  this  would  not  en tlrelv  defeat 
the  petition ;  and  what  effect  It  would  have 
upon  the  property  to  be  purchased,  or  the 
price  to  be  paid  for  it,  cannot  now  be  deter- 


The  respondent  contends  that  the  petitioner 
has  not  compiled  with  the  provisions  of  the 
act.  In  flllDg  a  detailed  schedule  of  the  prop- 
erty within  thirty  days  after  the  psasage  of 
the  flnal  vote,  aa  required  by  g  IS.  The  dnul 
vole  was  on  August  Ifi,  18ff!.  The  dirc-ctors 
of  the  company,  on  September  0  IWi.  voted 
that  the  company  file  a  detailed  aclicduk-  of 
Its  properly,  in  accordance  with  the  act.  ami 
that  the  aecretary  be  authorized  to  sign  and 
file  the  same ;  and  on  September  12  the  secre- 
tary, in  the  name  of  the  company,  filed  with 
the  clerk  of  the  town  a  statement  In  detail  of 
its  plant,  and  the  price  and  terms  upon  which 
the  company  would  sell  its  property  to  the 
town.  The  contention  is  that  the  schedule 
should  not  be  a  mere  list  or  catalogue  of  prop- 
erty, but  a  formal  inventory,  with  a  particu- 
lar description,  sufficient  to  enable  a  court  to 
make  a  decree  tor  specific  performance,  or 
iuch  as  would  be  required  In  a  formal  con- 
veyance of  the  property.  The  provisions  of 
the  statutflare  that,  if  the  corporation  desires 
to  enforce  the  obligation  of  the  town  to  pur- 
chase any  property,  it  shall  file  "a  detailed 
schedule  describing  such  property  and  atat- 
Ing  the  terms  of  sale  proposed.  If  the  parties 
fall  to  agree  as  to  what  shall  be  sold,  or 
what  the  terms  of  sale  and  delivery  in  accord- 
ance witli   the   proviaioni  of  this  act   shall 


or  commissi  oners,  who  shall  ad  judicata 
"what  property,  real  or  personal.  Including 
rights  and  easements,  shall  be  sold  by  the 
one  and  purchased  by  the  other. "  It  is  evi- 
dent tliat  the  schedule  is  not  intended  to  settle 
finally  just  what  property  Is  to  be  induded 
In  the  sale.  We  think  that  the  schedule  was 
required  for  the  purpose,  not  of  furnishing 
Bucb  a  formal  description  of  the  property  as 
may  he  necessary  or  proper  in  a  convevance. 
bulot  furnishing  such  information,  in  detail, 
to  a  city  or  town  as  the  parties  may  need  In- 
telligently to  negotiate  for  the  purchase,  or. 
If  the  parties  cannot  agree,  of  fumlBblng  to 
the  commissioners  such  a  bill  of  partlculan 
as  may  be  necessary  or  convenient  tor  an  In- 
telligent adjudication  of  the  matters  which 
they  are  to  determine.  We  cannot  say  that 
the  schedule  filed  In  this  oase,  on  Its  face, 
appears  not  to  be  made  up  in  sufficient  de- 
tail to  enable  the  town  to  understand  what 
property,  specifically,  the  petitioner  owned 
and  used  In  Its  bualneas  In  the  town  of 
Wakefield  ;  and  we  think  that  the  commla- 
sioners  probably  could  identify  tbe  property 
from  the  schedule,  and  intalligently  make 
their  adjudication.  Certainly,  It  does  nqt 
appear  in  the  papers  before  us  that  the  oom- 
misaionerB  will  be  unable  to  identify  the 
property  from  the  schedule,  and  from  such 
facts  aB  neoesaarily  must  be  put  in  evidence 
before  them. 

The  schedule  was  filed  by  the  secretary 
underthe  authorityof  a  vote  of  the  dlrecnoi* 
of  the  company,  and  it  is  contended  that  It 
waa  beyond  the  power  for  the  directors  to  de- 
termine whether  the  company  would  elect  to 
sell  its  property  to  the  town,  and  to  avail 
itself  ot  the  provisions  ot  tbe  statute.  Sea 
Pub.  Stat.  chap.  104,  ^  23.  The  by-laws  of 
(be  company  are  not  set  out  in  tbe  papers. 


CrnxiKa'  QAiusaT  Co.  t.  Wakdtbui. 


It  spp««n,  however,  tlut  on  September  IB, 
ISn,  tbp  ■lockholdflra,  »t  a  meetlDg  nlled 
for  the  purpose  of  tkklnK  sctloD  upoa  ft 
proposition  to  sell  the  plant  and  assets  of  the 


the  stockholders  must  be  considered  as  within 
the  notice  or  call  for  the  meeting  at  which 
It  was  passed.  It  does  not  appear  that  there 
was  any  change  of  position  on  the  part  Af 
cither  of  the  partlea  between  the  action  of  the 
directors  and  that  of  the  atockholdera,  and  the 
petitioner  dnly  filed  its  petition  withtn  sixty 
da]rs  after  the  filing  of  the  schedule.  Wlth- 
oot  conefderlDK  wbether  the  determloatlOD 
to  sell  the  property  to  the  town,  and  to  file 
the  Bchedale  In  accordance  with  the  prori- 
■lonsof  the  statute,  was  within  the  autnorlty 
«f  the  directors,  and  assumini;  that  the  filing 
of  the  schedule  within  the  thirtT  days  Is  to 
be  treated  as  a  condition  preceaent  to  the 
Tight  of  the  company  to  enforce  the  obliga- 
tion of  a  city  or  town  to  purchase  its  prop- 
erty, we  are  of  opinion  that  the  ratification 
by  the  stockholdera  In  this  case  must  be  taken 
«s  eqalvaleut  to  original  authorltj.  The 
town  took  no  action  to  rescind  its  Totea  be- 
tween the  time  of  filing  Che  schedule  and  the 
Tole  of  the  stockholdera,  if  anj  such  setton 
«ould  hare  been  taken,  and  the  petitioner  has 
never  attempted  to  repndiste  the  action  of  the 
board  of  directors.  See  Bailcn  r.  Lan^trt, 
L.  a  41  Cb.  Dlv.  sea :  Asdreiu  t.  .Xtna  h. 
As.  a>.  Oe  N.  T.  090 1  Sim*  t.  Movnt  B»r- 
MM  Bof'  &Am>I,  mo  Mass.  177,  32  L.  B. 


A.  SHj  Aiajwtv  T. 
18  L.  K.  A.  S19.    ' 


of  the  Constitution  of  Massachusetts  for  the 
legislature  to  authorize  a  town  to  purchase 
and  maintain  either  a  gaa  or  an  electric  plant 
for  the  purpose  of  furnishing  light  to  its  1d- 
habltants.  Opinicn  trf  the  Jnttiet*.  lOOUaas. 
SSa,  8  L.  R.  A.  487. 

The  leslslature  might  hare  anthorlced 
cities  ana  towns  to  erect  and  maintain  snch 
plants  without  requiring  the  oltlea  or  towns 
to  Durchaae  any  eitstlng  plant  of  this  kind, 
belonging  to  private  petsonsor  k  corporation, 
taut  It  has  not  done  so.  Under  this  statute  a 
city  at  town  Is  not  required  to  establish  any 
BUi^  plant,  and  private  persons  or  corpora- 
tions are  not  required  to  sell  to  any  city  or 
town  any  existfDg  plant.  In  this  respeot, 
there  Is  nothing  compulsory  In  the  statute. 
But  if  a  town  ohooaei  to  act  under  the  statute, 
It  must  act  In  accordance  with  Its  provisions, 
and  take  the  burdens  with  the  benefits.  The 
statute  does  not  provide  for  a  ttlal  by  Jniy 
upon  the  value  of  the  property  purchued, 
or  upon  any  of  the  terms  of  the  puiohaae.  If 
we  assume  that,  when  property  Is  taken  by 
a  town  for  a  public  oie,  the  owner  of  the 
property  has  a  right  to  a  jniy  trial  upon  the 
amount  of  the  raaaonable  compensation  to  be 

etld,  still  article  IS  of  the  Declaration  of 
ighls  has  no  application  to  a  party  who 
eomes  fn  Tolnntarily  underthe  provislfna  of 
a  statute  which  provldea  for  the  determina- 
tion of  his  rights  and  obllntloae  in  another 
manner  than  by  a  \azj  triiuL 
Dure*  tffflrmtd. 


BOCTH  DAKOTA  SUPREHE  COUBT. 


McOOOK  COUNTY,   Rapt.. 
Edward  EAMM058   a  al.,  Afptt. 


*1.  SseUoB  >61Si  CoMp.  Xdtwa.  Imposea 
the  dutr  upon  "tbe  cbfldren  of  an;  poor  person 
wbD  Is  unable  to  nuUntaln  tdimeir  br  work,  to 
maintain  looIipenOD  to  tb«  exientof  ifaelr  abll- 
ttr." 

3.  While  tlM  atetnta  praaorlbea  no  pro- 
cttd-ore  fbr  enftordng'  tUa  dirty  as  to 
futura  malDCenance.  a  oountj'  wUcli,  under  tbe 
dtreotloD  ot  Uie  law.  baa  f  umlilied  iiiiii— iiliii  to 
suoh  Indigent  sml  helplces  fatber,  maT  leoover 
tberetoc  Id  an  aaUoD  aaalnit  the  oblldien  wbooe 
dntr  Itwas  t«  fambb  tbe  nme,  and  whose  re- 


APFEAL  bv  defeodanU  from  an  order  of 
tbe  Circuit  Court  for  McCook  County  oret- 
rullng  a  demurrer  to  the  complaint  in  an  action 
brought  to  enforce  dctendante*  liability  for  the 
support  of  (heir  father.     Afflrmtd. 

The  facts  are  staled  in  the  opinion. 

Mr.  A.  C.  Blermfttskl,  for  appellaott: 

A  complaint  alleging  an  open  account  and  a 
balance  due  states  two  causes  of  action. 

Ki»enAowr  v.  fUein,  89  Kan.  881. 

When  the  cowpteint  states  a  demand  upon  a 
claim  due  and  a  claim  not  due,  there  Is  a  mis- 
joinder of  causes. 

WurliUer  v.  Supfie.  88  Ean.  SI;  Unio»  S. 
d  Trarup.  Oo.  v,  Travbe,  SB  Ho.  SOS;  Wtin- 
land  V.  OotAraa.  9  Neb.  480. 


'theeonn^, 
Albany  t 
.31  L.  B. 


the  above  cue  Is  espeolal- 
orthe  rigbt  of  ae- 
on a  Btatutor;  duV  when  ttw  sutute 
1  terms  provide  a  remedr.  As  the  dutv 
'  tbe  support  reati  br  law  upon  tbe  ehil- 
and  then.  In  oaae  of  tbelr  default,  upon 
tbe  case  Is  dMloiruiihable  (rou  that  of 
HoKamara  (IT.  T.)  •  !•.   B.  A.  lU,  In 


wblcb  Bid  to  a  pertoo  was  held  to  be  volnntary  so 
that  no  aoUon  would  llelorielnibuisement. 

In  tbla  oonneoUon  the  oaae  of  Kowell  v.  Versblre 
rvt.l  S  L.  B.  A  TOe.  la  also  Inteteatlng,  where  It  wsa 
held  thu  a  promise  ot  aid  br  the  oveneer  of  tbe 
poor  lo  a  man  who  br  law  had  tbe  dntr  of  aupport- 
Ins  a  dauxbter  waa  wltbout  aonatdemtkn. 
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So  a  Ktitutory  liability  arising  apon  delln- 
aoenctes  cannot  be  joined  witb  a  common-l&w 
nability,  If  Eubeequent  Id  time. 

Abbott,  Trial  Brief,  %  421,  and  dtalfonB:  11 
Am.  AEug.  Enc  Law,  p.  lOlG.  1;  3  Walt.  Pr. 
4S1;  BooDe,  Code  PI.  03;  OaUi  t.  Kitff,  7 
Ca).  124. 

Wilboot  alalutoij  provlgions,  morel  duty  to 
■apport  an  iudigeDt  parent  caonot  be  enforced, 
nor  can  action  be  maintained  for  the  recovety 
of  necessuTJea  already  proTided. 

Edwardi  V.  Bntiit.  IS  Jobna.  !81;  Stone  v. 
Stone,  &2  Conn.  142;  Augusta  t.  Chdiea,  47  He. 
367;  Dawttm  v.  Dauton,  12  Iowa.  618;  Cook  v. 
BracOtji,  7  Conn.  S7,  ISAm.  Dec.  7S;  Almy^. 
Barrit,  6  Johns.  175;  SmtxeHand  County 
Gomr*.  T.  BildeliTand,  1  Ind.  566;  Btormi  t. 
Sf«ti«n(,]04Ind.46;  ITAm.&Eng.  Enc.Law, 
pp.  W&etieq.;  Bdmlin  Ceanty  v.  Clark  Coun- 
ts. 1  S.  D.  1B2. 

Tbe  Blatute,  nblle  saying  that  it  shall  be  the 
duly  of  a  child  to  support  an  IndiKent  parent, 
baa  efltabliahed  no  na^  in  wblch  [bis  duty  can 
be  enforced,  nor  conferred  upon  any  one  Ibe 
authority  to  enforce  it;  that  la,  failed  to  create 
a  le^al  duty,  and  the  pioviaion  ia  .nierely  de- 
claratory ot  a  moral  duty 

Eentveky  v.  Danniton.  05  U.  B.  24 How.  66, 
IB  L.  ed.  717. 

The  moral  obllKatioD,  If  any  exists,  could 
not  be  enforced,  for  our  law  doea  nol  gp  the 
lenglb  of  tbe  civil  law  to  enforce  a  mere  moral 
obbealion. 

Bremer  County  v.  Cvrtii,  64  Iowa.  72; 
Thm-ne  v.  Deot,  4  Johns.  97;  EMe  v.  Jvdnon, 
24  Wend.  67;  Cole  v,  Bedford,  87  Mass.  328; 
Bis  bop,  Conl.  44. 

Tbe  expenditure  of  the  |100  by  the  overseers 
of  tlic  poor  was  a  cbatity,  for  wblcb  there  can 
be  no  recoverj-. 

DeerltU  v.  Ealon,  12  Mass.  827:  Bennington 
V.  Mc(ler.pet,l  D,  Chip.  (VL)44:Bl8bop.Cont. 
lasted,  209. 

Al  common  law  tbe  promise  to  pay  forneces- 
saries  previously  fumlsbed  lo  either  child  or 
parent  was  not  binding,  being  supported  by 
merely  a  moral  obliaHtion. 

2  Kent,  Com.  p.  20H:  Bishop,  Cont  last  ed. 
M. 

Mr.  P.  W.  ScbjiIba,  for  respondent: 

If  the  complaint  Bt  a  tea  a  fcood  cause  of  action 
other  causes  Incorrectly  stated  vill  not  make  It 
demurrable. 

Boone,  Code  PI.  §  135;  Ortentree  v.  BoKn- 
ttoek,  61  N.  Y.  588;  Oonavghty  v.  IficfioU.  42 
N.  Y.  88;  I^teie/i  v.  MeKimm.  58  N.  Y.  807. 

A  demand  for  Beveral  dlstlact  forms  of  Judg- 
ment can  be  nn  misjoinder. 

a  Wait,  Pr.  450,451;  CWrtrum  v.  Mtitite- 
apolii  &  St.  L.  B.  Co.  81  Minn.  867;  Latiiny. 
BeVarty.  41  N.  Y.  107. 

Tbe  county  must  provide  maintenance  for 
poor  whether  relatives  are  ordered  to  do  so  or 

Mappe*  T.  lovm  County  Supers.  47  Wto.  81; 
Stone  V.  aioter,  60  Yt.  651. 

Persons  may  be  called  upon  to  supportihclr 
poor  relatives. 

Salem  v.  Andover,  8  Hasa,  436;  Sayward  v. 
II  L.  R.  A. 


A^ivd,  S  Haas.  245;  Jaiper  County  r.  <Mbor%, 
5V  Iowa,  908;  Boone  County  t.  RuM,  9  Iowa, 


delivered  tbe  opliiloa  of  tbe 

McCook  conntv  brought  this  acdon  to  re- 
cover from  appellants  1 100,  paldby  the  county 

for  tbe  support  and  maintenance  o(  tbeir  in- 
digent father,  and  tor  a  judgment  requiring 
them  to  contribute  to  bis  future  support.  This 
appeal  is  from  an  order  oveiruling  a  demurrer 
to  the  coraplslnt.  Tbe  Rrounds  of  demurrer 
were;  First,  that  plaintiff  has  not  legal  capac- 
ity to  sue;  second,  that  several  causes  of  action 
have  been  improperly  nniled;  and,  third,  that 
the  complaint  does  not  state  facts  constituting 
a  cause  of  action. 

There  la  do  merit  In  the  flrat  gronsd.  Tbe 
statute  expressly  authorizes  a  county  to  sue 
(Comp.  Laws,  g  573).  Tbe  second  ground  will 
be  noticed  after  the  third  Is  disposed  of. 

Does  the  complaint  state  facta  sufficient  to 
constitute  a  cause  of  action  In  favor  of  tbe 
county  against  the  appellantsT  Section  2612 
of  the  Compiled  Laws  Is  as  follows:  "It  is 
the  duty  of  tbe  father,  the  mother,  and  tbe 
children  of  any  poor  peraon,  who  is  unable  to 
maintain  himself  by  wortc,  to  mRintain  such 
person  to  the  extent  of  their  ability."  This 
provision  innovates  tbe  common-law  rule,  by 
Imposing  upon  children,  to  the  extent  of  their 
ability,  tbe  duty  of  mafutaiDing  their  poorand 
helpless  parents.  The  statute  declares  the 
duty  nf  such  children  lo  support  such  parent* 
as  eipreaslj  and  uaequivocallj  as  the  common 
law  dfclarea  the  duty  of  parents  to  support 
their  minor  children.  Appellants  contend  that 
this  statute  declares  only  a  moral  duty,  for  it 
provides  no  means  for  ils  enforcemenL  This 
may  be  true  so  far  as  future  support  ia  con- 
cerned, but  tbe  generitl  law  affords  the  same 
means  for  compelling  payment  for  neoesss^ 
support  bv  an  adult  child  whodUregards  Ibis 
imposed  Quty  as  It  does  in  the  case  of  a  neg- 
lectful father.  Tbe  doty  rests  upon  thechild, 
but,  in  consequence  of  bis  neitlect.  the  statute 
humanely  requires  the  county  to  provide  such 
support.  The  county-  does  not  act  offlciousiy, 
but  under  the  coercion  of  tbe  law.  and  sup- 
plies the  support  which  the  son  or  daughter 
was  under  obligation  to  supply.  Tbe  duty  to 
support  being  by  law  put  upon  the  child,  be  ia 
liable  upon  the  same  principle  that  the  father 
Is  liable  at  commnn  law  for  necessary  support 
turaiabed  lo  a  deslilule  minor  child,  whom  It 
la  his  duty  to  provide  for.  If,  under  such  cir^ 
cumatances,  the  county,  under  the  direction  of 
tbe  law,  furnishes  neceGsarlpa  to  the  indi|;eDt 
and  helpless  father,  we  think,  upon  principle, 
it  ought  to  and  may  recover  therefor  aaralnst 
Ihechlldren  wbo»e  dutyit  was  lo  furnish  tb» 
same,  but  who  neglected  and  refused  so  to  do. 
The  statutes  of  moat  ot  the  stales  go  further. 
and  provide  a  procedure  by  which  such  chil- 
dren may  be  compelled  tn  supply  future  sup- 
port. Ours  does  not.  Whether  the  omisaion 
was  an  oversiKhtordeliberatewe  do  not  know. 
Our  conclnelbD  Is  that  the  complaint  stales 
facta  wblch  would  entitle  tbe  county  tn  re- 
cover for  the  necessary  suppotl  theretofore 
furnished  tbe  father,  but  we  are  unable  toflnit 
any  slalulory  authority  for  tbe  court  to  make 


...CoeH^lc 


1803. 


HoCooK  ComiTT  T. 


m  JudgineBt  reqniiiiiK  Um  defeodanta  to  nuder- 
take  ue  fntara  mppoit  of  their  father.  For 
socb  Decessaries  aa  It  has  -alreadr  turulsbed, 
or  for  Buch  aa.  under  the  aame  condltloDs,  It 
may  hereafter  fnrniah.  It  may  raamtala  an  ac- 
tion agaioBt  the  deFeadnatf.  The  complaint 
Btating  DO  caoae  of  action  for  future  nwlnta- 
nanoe,  there  wae  do  mlaj^odei. 


Tba  eomplaiDt  itBtins  oi 
..[>D,  the  demumr  wai  ^operlr  over 
and  tkt  orOtr  appiaUdftPm  it  t^finui. 

All  coDcnr. 
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par  br  aa  ineorporatod  board  of  -im- 
tar  eoniBlflalonera  havinK  no  •oune  ot 
rerenne  tor  the  mniiinc  expeiMM  ot  the  water- 
wotha  except  tbe  water  ratea,  to  a  booae  of  oor- 
raoUon  wbtoh  la  ooder  the  ooatrol  tor  the  most 
part  of  a  board  ot  iDapeotois,  and  not  of  the  oliy 
couDcD,  allhouKh  tbe  oltjr  ig  obliged  to  per  tbe 
ezpeDseeso  tar  m  Uier  exceed  tbeeamlafnef  tbs 
tiiBlltutloii.  since  ahr  aucb  bDnten  ibould  be  laid 
upon  the  whole  bod;  of  tazpeyere  ot.tbedty. 
•nd  not  upon  those  onlf  who  ere  prlTateooti- 
aamen  of  water. 

(March  3,  UDOJ 

CERTIORARI  to  the  Circuit  Court  for 
Wayne  County  to  revien  ajudgmeDtgraot- 
Id);  a  mvndamuH  to  compel  defendaot  to  fur- 
Diab  water  free  of  charge  1o  the  Detroit  bouse 
of  correction.    RatTud. 

The  facta  are  staled  Id  tbe  opioioD. 

Jfr.  H«nr7  M.  Dnflleld.  for  plaintiff  Id 
eertiorari: 

The  city  ot  Detroit  has  heretofore  asserted, 
io  defeoae  of  bciIodb  brought  Hgninst  II  in  tbe 
state  aod  Federal  courls,  Ibat  it  bas  do  control 
or  respoDBitiility  for  the  acts  of  tbe  aupt'iio- 
tendeDt  and  ofScers  of  tbe  bouse  of  correction; 
and  such  is  tbe  law  of  this  stale. 

IktToit  V.  Ltivghna.  84  Mich.  402;  3ehaTt- 
itatider  t.  Detroit.  U.  B.  Diet.  CL  Mich. 

The  board  of  water  commiseioners  is  a  cor- 
poration auxiliary  to  ibe  cilvof  Delroitand  in 
charcc  of  its  waterworks;  it  is  conQued  in  its 
own  procedure  to  raising  money  from  naler 
rales  charged  for  the  use  of  water.  Theseare 
the  primary  resources  for  pajiog  current  ei- 
penaes  and  expenses  for  Ibe  extension  of  Ibe 

Jim^  T.  nomil  Water  Gomrt.  84  HIch.  873. 
Mr.  Jolia  J.  Speed,  far  defendant  in  cer- 
tiorari: 

The  board  of  water  commUsioDers,  as  well 
aa  other  boards  and  commiaaioei,  la  a  part  of 
the  municipal  govemmcnt  of  the  locality 
known  as  the  dty  of  Betroit;  and  althaugh 
tor  certain  purposes  Ihe  right  to  sue  and  he 
sued  and  to  hold  property  in  lis  own  name  is 


conferred  upon  this  board,  atlll  this  hoard  can 
only  under  onr  system  of  gOTernmenl  eilst  as 
a  mere  agency. 

PtopU,  Park  Oman.,  t.  Detroit.  28  Mich, 
228, 1&  Am.  Rep.  203. 

The  board  of  waier  commlsaianera  is  not 
merely  a  trustee  for  the  benefit  of  individual 
consumers  of  water  who  pay  water  rales. 

The  term  "public  use"  in  the  7th  section  of 
the  act  creeling  the  hoard  of  water  commie- 
sioners  Is  broad  enough  to  include  public  build- 

The  term  "public"  when  applied  to  a  build- 
log  Is  one  which  exists  by  public  authority 
sad  is  used  far  public  purposes. 

See  title  PuUie,  19  Am.  &  Eng.  Enc.  Law 
pp.  802-301. 

Hookeri  J.„  delivered  Ihe  opinion  of  the 
court: 

Tbe  city  of  Detroit,  through  lis  corporation 
counsel,  ask  a  mandamus  to  compel  the  board 
of  water  commissiooers  to  furnlsb,  free  of 
rbsrge,  water  to  the  Detroit  house  of  coirec- 
tion.  The  writ  was  granted  by  the  circuit 
court,  and  tbe  respondent  bas  brought  the  pro- 
ceeding to  Ibis  court  by  cerliorari. 

The  Detroit  house  of  correction  appears  to 
have  been  built  by  tbe  city  under  a  general 
power,  given  lo  the  common  couniS,  "to 
establish  and  build  jiiila,  workbousea,  and 
bouses  of  correction  for  tbe  confincmeol  of  of- 
fenders, to  errect,  and  provide  for  etecting.'lhe 
necessary  buildings  therefor,  and  control  and 
regulate  tbe  same;  to  appoint  all  necessary  of- 
ficers for  laking  charge  of  llie  snme  and  of  per- 
I  conflocd  tbereln;  to  pi  escribe  their  pott- 
and  duties,  to  provide  for  tbeir  removal 
from  office,  and  the  filling  of  vacancies."  Sess. 
)  1857.  p.  lOG,  Rubdiv.  BO.  Other  secilons 
of  the  cbsrter  provide  for  tbe  confloemenl  of 
offenders,  at  the  expense  of  Ibe  stale  and 
rarious  counties,  and  subsequent  statu  tee 
took  away  mucb  of  tbe  control  originally 
iven  lo  the  council  and  lodged  it  elsewhere. 
za  How.  Stat.  cbsp.  844.  The  status  of  this 
i^lltulion  has  been  before  tbe  courts,  and  in 
le  case  of  DetToil  v,  I^yglina,  84  Mich.  402, 
lis  court  said:  "Tbe  city,  indeed,  built  ibe 
rieon.  and  has  au  Interest  In  Its  finances,  ss 
Is  responsible  lo  a  certain  degree  for  its  ex- 
penaea;  but  after  the  house  was  built  under 
provisions  of  tbe  city  charter,  which  may  or 
ma;  not  have  been  le^fally  sufficient  to  piovide 
'its   future  management,   the  kgJalstuie, 
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dttaer  dlacoverlng  defects,  or  more  probably 
ncognlztag  the  mAnif est  imnroprietj  of  aUow- 
1d)c  a  pdaoD  to  be  managed  t)j  a  dty  conactl, 
puaed  a  Btatate  wbich  removad  anj  doubt 
concemtDg  tbe  legal  poeitloo  of  that  establish- 
ment On  IbelSthof  March  1801. en  actwas 
passed  enUiled  'An  Act  U>  Establlsb  the  De- 
troit House  of  Correction  and  Authorize  the 
Confinement  of  Convlcled  Pertong  therein.' 
By  this  act,  tbe  govemment  of  the  prison  was 
pot  under  the  control  of  a  board  of  taspecton, 
of  whom  three  were  to  be  appointed  by  tho 
common  couodl,  on  tlie  nomination  of  the 
mayor,  and  Id  addition  to  tbeae,  the  mayor  and 
tbe  cbatrman  of  the  board  of  stale  priaon  in- 
speciorB  were  made  ex  officio  membera.  The 
reauladon  and 'diaclpUne  nere  to  be  under 
ruiee  adopted  t^the  board.  leaTiug  tbe  council 
no  voice  except  concerning  the  approval  of 
mlea  relating  to  aalaries  and  compensation  of 
officera  and  empIoTees.  There  ia  go  very  Im- 
portant power  which  the  couodl  can  eierdse 
without  the  GODCurreuce  of  the  Inipectors.  ex- 
cept la  the  aelectloD  of  tbe  auperintendeDl, 
whoae  powera  and  duti«a  are  all  BOTerned  hy 
the  act  of  IbOI  and  tbe  Mnerallawa  of  "— 
stale-    Any  Interference  whatever  by  the 


w  contented  that  tbe  houM  of  eorreo- 


wlth  water  free  of  charge.  It  li  a  aljtnilfcant 
fact  that  those  having  in  charge  (be  maoage- 
ment  of  the  bouse  of  conection  do  not  mua 
this  application,  and  that  the  dtj  la  tbe  nwr- 
Ing  party.  As  already  shown,  the  tAtw  m^ 
provide  for  the  expenses  of  this  InatltnUon.  ao 
lar  as  they  are  not  covered  by  the  earnings. 
8ucb  expense,  then,  sbould  be  a  borden  upon 
the  whole  bod;  of  taxpayers  of  the  dty.  If 
tbe  water  must  be  paid  for,  It  must  oome  out 
of  the  general  tax,  unleaa  It  can  be  p^d  from 
the  earnlnga.  On  the  other  band,  if  the  insti- 
tuiion  Is  entitled  to  have  the  water  fnmldted 
gratultonsly  by  tbe  commtssionera,  the  btinJen 
is  not  borae  by  tbe  dty  at  large,  but  by  those 
only  who  are  private  coninmeisof  water.  The 
fund  derived  from  water  rates  is  depleted  to 
that  e. •   ---■  '■  -'-'-'  — "-  ■■ -• — '- 


the  act  of  IbOI  and  tbe  Mnerallawa  of  the 
Any  Interference  whatever  by  the  com' 
]ndl,  either  In  the  selection  of  inferior 


officers  or  lo  tbe  internal  managemenl  of  the 
prison,  would  be  nolawful  and  nugatory. 
While  tt  has  at  various  times  In  legal  experi- 
ence been  castomary  to  allow  and  (omeiimes 
tocompd,  prlaoDs  to  be  bvUt-and  maintained 
t^  larger  or  amaller  mnnldpal  corporations, 
yetalfcrimiDalprisouaareandmnst  be  public 
and  not  private  places  of  delentloD,  and  no  Im- 

Erlaonmentcan  be  lawful  tbat  la  not  authorized 
V  public  law*.  In  Buglaod  It  is  settled  that 
all  prlBons,  by  whomsoever  kept,  uethe  King's 
prisons  (2  Inst.  100;  Ee  jmrU  Svani,  8  T.  R. 
ITS),  and  no  new  prison  can  be  erected  except 
by  act  of  Parliament."  We  find,  therefore, 
that,  while  the  legislatuie  has  required  the  city 
to  pay  the  expenses  of  the  bouse  of  correction 
lo  tbe  extent  tbai  they  shall  be  found  to  ex- 
ceed tbe  earnings.  Ita  maDagement  and  ita  ap- 
propriationa  are  not  within  tbe  control  of  the 
couodl,  these  being  confided  to  officera  pro- 
vided for  by  the  law,  except  as  the  assent  and 
concurrence  of  tbe  coundl  are  necessary  to  ex- 
traordinary appropriations,  etc. 
The  board  of  water  commisstoDeis  ia  a  cor- 

E ration  created  In  tbe  year  1858,  by  act  of  the 
,;islalure.  and  given  the  charge  of  the  water- 
wbrke,  which  It  Is  authorized  to  manage  and 
extend,  and  10  regulate  and  fix  and  collecl  water 
rales  from  tbe  owneror  occupant  of  eacbbouse 
or  other  building  bavtng  or  using  water. 
Laws  1863,  p.  180;  BLaws  1878.  p.  185,  These 
water  rstes  seem  to  be  the  only  source  of 
revenue  provided  for  tbe  running  expenses  of 
the  waterworks.  Jonet  v.  Delroit  Water 
Comn.  34   Mich.   £78.     Extensions,  ete.,  are 

Srovlded  for  from  other  sources,  and  fire  bv- 
rants  may  be  ordered  by  the  fire  commu- 
sioner,  in  which  case  they  must  be  paid  for 
from  tbe  funds  of  the  Are  commission.  If  re- 
iiuired  by  tbe  coundl,  tt  must  pay  the  ex- 

Bl  L.B.A., 


refuse  to  furnish  water  gratuitously  to  thia  iu- 
stltutlon,  tbey  have  prutlcallr  no  ahmMdve 
but  to  fumisb  wbatls  required,  nor  have  they 
any  meana  of  preventing  wastefulness,  or  tbe 
extension  of  Ita  use  to  many  purpoaea  to  which 
aleam  or  other  power  is  now  applied.  Tbe 
common  council  would  be  powerless  to  con- 
trol it  Tbe  house  of  oorreclion  sbould  be 
supported  from  Its  own  tnnd,  and  if,  aa  Is  le- 
poited.  It  produces  a  bandaome  balanoa  over 
expenditures  each  year.  It  should  not  be  pta- 
mttted  to  increase  such  amount  by  compelling 
the  water  board  to  nae  a  part  of  Its  income 
from  water  rates;  and  we  can  see  nodUTerence 
between  requiring  the  water  boaid  to  pay  a 
sum  of  money  directly  to  the  management  of 
the  inslitntloc,  and  expending  it  for  water  to 
be  furnished. 

It  is  said  that  there  ia  no  merit  In  tbe  de- 
fense tbat  tt  Is  merdy  a  matter  of  bookkeep- 
ing, and  tbat  what  Is  paid  for  water  la  taken 
from  one  cily  pocket  and  put  Into  anotber;  but 
we  have  shown  that  this  is  not  true,  Inasmucb 
as  one  fund  must  be  fumlabed  by  the  city  at 
larre,  or,  poasiUy,  hy  the  county  of  Warne 
and  other  counties,  or  the  state  at  lai^,  while 
tbe  other  is  made  up  by  a  comparatively  small 
portion  of  the  Inbsbilants  of  the  dty,  i.  *,  those 
who  pay  water  rates.  Again,  if  this  were  a 
mere  matter  of  bookkeeping  in  the  sense  con- 
tended tor,  tte  natural  tendency  would  be  to- 
wards an  economical  use  of  water  by  the  insti- 
tution. It  la  probable  that  the  board  of  water 
cotn  mi  salon  ers  was  creeled  for  the  frugal  and 
ecoDomical  management  of  the  waterworks, 
and  the  conduct  of  tbe  business  connected 
therewith,  and  that  it  could  not  bave  been  in- 
tended tbat  tt  sbould  be  at  tbe  mercy  of  every 
inatitution  tbat  may  be  called  public.  What- 
ever may  be  ita  duty  ss  to  furniahing  water 
for  tbe  general  purposes  of  the  dty,  we  think 
that  it  i«  not  under  an  obligation  to  fnralah  It 
to  this  Institution  without  pay. 


,dbyCoogIe 
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ARKANSAB  SUPREME  COnET. 


A.  L.  ROGBBB,  Appl., 

STATE  of  ArkftQsai. 

(MArkTU 

1.  Ob*  who  Br«a  a,  ahot  nwccwwrily 
fhtel.  In  Brtf-deTonae,  ta  not  trality  of  homldde 
to  flring-  another  sbot  wblob  also  would  be  fat&l, 
after  tiM  other  ptutj  haa  abandoned  tbeooDlllot, 
where  the  laat  Aot  doea  not  oontrlbuta  to  or 
batten  deatb. 

9,  A  daBmltloai  by  th«  conrt  of  "frskt 
bocUlr  tl^iD^  aa  a  "telony  committed  on  the 
peraoa"  Is  enoneooa.  The  qaeetlon  must  to  a 
createilcntbeletttothejudemencor  tbeluiT. 

8.  FaUlQV  to  irat 


ft.  ApervOD  eh^rgodlwlth  Biiii^er,  wbo 
procm-M  »  oontlnnaAoe  to  obtain  the  taa- 
timonrof  an  absent  wltnen  cannot  be  prejadloed 
tor  the  faDura  of  his  attorneia,  without  hto  knowl- 
edce,  to  complr  with  a  dlrcotloii  of  the  ooart  tc 
take  Euoh  person's  teatlmonj  to  be  uaed  on  an 
appilcation  f>.;  bu.l.  made  after  (nob  wltneiaap- 


btg,  under  Band.  A  H.  Dht.  I  aflS.  provHInc  that 
the  Jadce  nuF  be  called  as  a  wltDeMb;  either 
partj,  but  that  Id  Buob  oaaelt  Is  la  the  dtooretlon 
of  the  ooutt  to  order  the  trial  u  take  plaoa  tw- 
fore  another  Judffe  or  jury. 
T.  Tbo  giriatcottiamOmMaT  bj  Um  pr» 
fiiHtiy  Jadc«  on  »  trial  fior  murder,  ra- 
llectInK  on  tEe  rood  faith  of  defendant  In  a 
previous  application  for  a  oontinuanoe.  It  ra- 
Tetalbto  etcoi.  attbouKh  the  teatlmoor  ia  subaa- 
quently  excluded  and  no  oblecUon  was  taken  to 
the  oompetenor  of  tba  judae  aa  a  wttncas,  wha« 
tlia  oomiwtcnar  ol  the  ertdeDoewas  objeoted  to. 


(tteoembBT  U,  IM.) 


vlctiDg  blm  of  maaslaugbtet.     Btvtried. 


murder.  Tbe  iodic tment  alleged  Ibai  he  killed 
and  murdered  one  M.  L.  KerDoodle  lb  lald 
county  by  sbootlug  Iilm  with  a  plelol.  A 
cbanire  of  venue  ttaa  taken  to  YeII  county. 
Bad  tbe  ease  wai  there  tried.  The  evidence 
■how«d  that  Rogers  and  Eernoodle  becameeii' 
gaged  <n  a  combat  Id  the  tows  of  Clarksvllle, 
near  the  barber  abop  In  which  Keraoodle 
worked:  that  Ibey  had  only  Btniji^gled  a  mo- 
ment before  Rogers  drew  a  pistol  from  ble 


.  .  ..»  of  /udge  OM  taUMtnina  eovw 
on(rlalbtforsh<in. 
I.  Rule  OS  to  judga. 
H.  Jntltcet  of  tht  peace. 

As  to  dlsQuaUecatlon  of  a  Judge  by  reason  of  hll 
prior  oonneotlon  with  the  case,  nee  no(<  to  State, 
AmUer,  r.  Hooker  (Fla.) »  L.  EL  A.  Ill  flSM). 

"ne  oompeteno;  of  a  judae  as  a  wltneae  Id  a  oose 
Dot  on  trial  before  blm  will  form  the  Bublect  of  a 
■epArnte  note. 

Inlrodvetlon. 

The  principle  laid  down  In  BOOKU  T.  81  Aia  as  to 

tbe  competenoy  of  a  Judge  as  a  wlinea  la  tokeep- 

tam  *ltb  the  other  dedalona  upon  the  queadOD. 

L  Bubal  W  faint*- 

In  S  Hawk.  P.  a  ohap.  U,  I  IT,  p. «»,  It  la  staled 

tbat  It  Is  no  exception  acalnst  a  person  ut^ng  evi- 

deuce  etth^  for  or  asalnst  a  prleoner  that  he  to  one 

of  tba  Judges  or  Jurora  who  an  to  try  him. 

So,  In  BDOte  toTrlal  of  Cotonel  Hnoker,  In  t  How. 
3t.  Tr.  nra,  I1S1  (UM).  ft  to  stated  that  the  seoretary 
aud  preaMent  of  the  oonnell  were  both  In  oommla- 
slon  for  tbe  trial  of  tba  prtoonera  and  set  upon  the 
t>moh,  but  tbet«  belnv  occasion  to  make  as*  of 
tbelr  teatlmony  anal  nit  Haoker.  one  at  tbe  prtton- 
«ta.  they  both  came  off  the  bench  and  were  fwocn 
■nd  BBve  BTldHioe,  and  did  not  BO  np  to  the  bench 
In  dnrinr  tbe  trtel,  and  it  was  a«feed  by  the 
'   "'  ■      ""         ■  though 


AcatOifal  prooeedinn  acatnat  tbe  Vlre  Poptab 
Lord*.  T  How.  Bt.  Tr.  188i  (1680),  the  prlsonen  were 
toldtliatltwoaldbe  best  for  them  to  produce  all 
the  wttnenaa  tftey  had.  and  not  to  leave  anytbli 
midooe  that  they  could  prove,  wharenpon  tbe  qui 
tlon  wataaked  whether  If  they  sbonld  name  any  of 
tbe  Houw  of  PeeiB  as  tbetr  wltn  cases  such  fact 
sboukl  exempt  them  from  belns  Judgce.  and  the 
81  L.  R  A.  3 


queaMon  was  answered  In  the  negatlTe,  and  It  was 
d  that  If  they  bad  any  ilincaw  g  among  any  of 
tbe  lords,  they  might  very  well  (ratify  on  behaltof 
tbe  accused  and  yet  remain  still  In  the  capacity  Of 
idr  Judges. 

And  In  Trial  of  Femley  and  Others  for  High 
Treason  la  tbe  lear  ISSC  llBow.  St.  Tr.ug,  itwM 
stacpd  that  every  man  knew  that  a  Judge  In  a  olvU 
matter  tried  before  bim.andaoounael  even  against 
lis  client,  bad  been  enforced  10  give  evidence,  pro- 
'Ided  it  be  not  of  a  secret  communlcaied  to  blm 
by  his  client,  for  In  that  particular  a  Judge  ceaaed 
a  Judge,  and  was  a  witness  of  whose  erldeuoe 
tbe  lory  were  the  beat  Judgi^  though  be  reaa- 
■nmed  bis  authority  and  waiafterwardsa  Judge  o( 
the  Jury's  verdict. 

TTpon  Trial  of  ^rl  HacclesOeld,  M  How.  St.  Tf. 
UfiSdTSEl.itwssitatedthBtln  Judlofai  prooeedlngs. 
(specially  lu  a  criminal  case,  wltnenes  of  all  s(>rts 
were  to  be  examlnad  upon  oath. 

Tbe  above  would  seem  to  have  been  tbeoldrulak 
but  It  seems  now  to  be  ajrreed  that  the  same  per- 
son cannot  be  both  wltne«  and  Judge  In  a  oauae 
wblob  to  on  trial  before  him.  If  hetathesole  Judga 
be  cannot  be  sworn.  ItbeHtswitlrothei*  be  stlU 
can  hardly  be  deemed  capable  of  Impartially  de- 
oldiugoo  tbeadmlMlblllty  of  bto  own  teatlmonj,  or 
of  welffbing  It  against  that  of  another.  Horse  t. 
Koiss.  11  Barb.  BIO  lUBl). 

And  the  tendency  of  tbe  deotalons  wouM  seem  to 
be  that  when  It  to  necessary  tor  theoondnct  of  tba 
trial  that  one  should  aot  as  Judge,  be  may  not  be 
called  from  tbe  beoob  to  be  examined  as  a  wltneM. 
but  whealitoaatlooas  a  Judge  H  not  requited,  be- 
cause thereto  a  Bumdent  oonrt  without  him,  he 
may  beoomeawltiMaa.  though  it  totheo  decent  that 
he  do  not  return  to  the  bench.  People  y.  Dohring, 
W  M.  T.  >Ti  IT  Am.  Bep.  U»  (Wi);  Paovl*  T.  lllllMr, 
£Park.  CMm.  Tlep.miUSO. 


ivCoogle 


Ab»ajibjl«  Bufkuu  Coubt. 


pocket,  and  ibotEenioodle.  EerDoodletanied. 
and  ran  ioto  tall  abop.  ■creaming,  "Uarderr 
^  be  entered,  or  was  abont  (o  enter,  tbe  door 
I  Ibe  shop,  which  wai  only  a  fewBteptaway, 


floor  and  expired  almost  Instant];.  Tbe  twll 
from  tbe  fltat  ahot  entered  the  frottt  part  of  the 
body,  near  tbe  lett  nipple;  and  that  rrom  the 
Mcond  entered  tbe  back,  near  Ibeapfne.  Both 
balls  passed  entire!;  through  tbe  tmd;.  and 
bolh.  In  the  opinion  of  the  medical  experrs, 
were  fatal  wounds,  though  tbe;  did  not  feci 
quite  BO  certain  that  tbe  last  wound  would 
ha*e  defltroj'ed  life  as  they  did  that  this  result 
would  bave  followed  from  the  flnt  wound 
alone.  There  was  a  conflict  lo  the  evidence 
aa  lo  whether  SogenoT  Kernoodle  was  Ibe  ai;- 
gressor  in  tbe  combat    From  some  of  Iheeri- 

nieobleotlOD totfaeomnpetener  of  ajudnaaa 
wttoets  ao««t«  (be  power  of  the  eonrt,  the  power 
to  administer  the  oatb.  to  deolde  on  a  queatUtn  of 
eomp«teoc7,*or  tba  admMbfHtr  of  paita  of  the 
eridenoe,  to  commit  for  ratualna  to  anaww,  and  to 
ezOToke  orer  tbe  wlteeM  all  the  other  poweie  of 
the  court  wbloh  mtj  be  nailed  iDto  requhltlan  for 
tbe  protectlOD  of  the  rights  of  the  part;.  Horn 
T.  Hon*,  Mg>ra. 

Pnbllopolloy  will exoaseajudae  from  taaUfjlnK 
ItheiniiisuuponltibatltliDORrouiidlor  ezoeo- 
tlOD  that  ha  did  not  Insist  Dpoo  bis  rlahttoba  ez- 
ensed.    Veloome  t.  Batohdder,  IS  He.  8S  (IBUI. 

Id  Daboe;  *.  Kltobell, «  Ala.  US  (1880).  wbere  a 
oaoie  was  triad  before  a  taigo  of  the  probate 
oourt  upOo  ax  part*  sTtdaooa,  It  was  held  that  luoh 
Judsewis  not  a  oompetmt  witona,  and  that  an 
aflldBTlt  made  br  htm.  erea  tbouvb  taken  before 
an  offloer  barfnB  aulborlty  to  take  and  certlr;  af- 
UaTlta.  oould  DOt  bereoelved  asevldenoe. 

In  Baser.  Bob  ler.S  Hert.  N.  S.  EU  (ISH).  It  was 
held  thai  a  distrlet  judse  oould  not  give  evldenoa 
OS  a  trial  of  an  aotlon  fn  which  be  aatas  Judge,  uid 
(he  oourt  stated  that  the  Spanish  Uwaxpiettklj  lor- 
badH  It,  lor  the  reason  that  suob  Jndm  who  was  to 


to  determine  on 
De  of  eridenoe  If  a  nonsuit  was  piajed. 
In  People  r.  Uilltr,  fupra.  It  was  beld.  upon  an 
UsdloctDeDt  tor  obtaining  the  etenatore  to  a  certalo 
le  br  false  Ketenses.  that  the  ooant7 
tewbopr---' ' '      -^ 


iKlth  podllonsat  tbenmetlme. 

WiMn,dui1ng  the  progress  of  atrial, 
ingjudge.  atlhe  request  of 
over  the  objecLlnng  of  the  uppellnnt,  took  tbe  wlt- 
nenitaail  and  leatlfled  oornvmlng  tcstlmunj of- 
fered bT  the  appellant  In  some  prior  aoUonln- 
VDlTlDg  the  matter  In  dispute,  It  was  held  that  It 
was  error.  lUltland  T.Zaoga  (Wash.)  U  Fao.  IIT 
(UeS). 

There,  upoitatrlaL  one  of  the  JnsUcee  was  called 
sa  a  wltncM  and  save  msterlal  evldenoe.  It  was 
held  that  tbe  eourt  wis  disorganized,  and  ttaat  the 
oonvlctton  made  tbeteuoder  was  Irregular.  Doh- 
rhig  T.  People,  S  Tbomp.  *  C.  tSB  iiSTSi. 

In  People  t.  Dobrlng.  tS  M.  7.  871,  IT  Am.  Bep. 
M>  (18T11,  a  luftloe  of  the  senlons.  who  was  iwom 
as  a  wltoesa,  did  not  leare  tbe  court-room  while 
tSe  trie]  was  progresalng,  nor  abandon  tbe  UW, 
bat  left  tbe  beooh  tot  a  space  biiendlng  to  return 
to  It,  and  did  so  return.  Tbe  court  beld  Ibat  It  was 
error  to  permit  such  Justloe  to  take  his  plaoe  and 
beaworn  and  teMt;  as  a  witness,  not  upon  tbe 
gronnd  that  anj  barm  waa  oenied,  but  because 
■ucb  practice.  It  sanotloned,  would  lead  to  embai^- 
n  UiK  A. 


deoce  one  might  conclude  that  tbe  killing  was 
premedlUted  on  tbe  part  of  Bogers:  that  be 
armed  himself,  and  going  lo  tbe  shop  where 
Eemoodle  worked,  beckoned  blm  tocomeont, 
and  then,  baTing  willingly  eutered  into  a  com- 
batwltb  him,  dBllberatdy  killed  blm.  Thenis 
other  eridenee  which  contradicted  thii,  and 
tends  to  show  that  Eerooodle  was  tbe  aggroM- 
or,  and  that  being  a  large  and  powerful  man,  be 
walked  up  to  Rogers,  and.  after  aome  worda, 
without  proTocaiion,  struck  Rogers  a  vlolenl 
blow  with  his  fist,  pushed  him  against  the  wall, 
and  wea  about  lo  tbtt'W  blm  down  when  Rogera 
fired  tbe  first  shot.  There  wassome  proofte^d-^ 
ing  to  show  that  at  tbe  time  Eemoodle  strati 
Rogers  he  was  armed  with  a  rasor,  althouf^ 
this  was  contradicted  by  other  proof.  Tim 
other  facts  will  sufflcienily  appear  from  tbe 
opinion.    The  jury  found  thedefendantgnil^ 

raalng  reanlta  and  hinder  Joatkie  and  lie  a  scaaihl 
to  the  oonrta. 

In  tbesboTeoaae  It  was  shown  that  twoJivUcea 
of  the  sesBlons  were  IndtspeDaablB  to  constitute 
a  legallr  organized  court  ot  seaslona,  and  that 
nellber  could  be  dlapeoaed  with  anr  more  than  tbe 
ooun^  Judge, 

In  tbe  abOTe  case,  however,  the  oonrt  bad  orlgl- 
nallj  obtained  JurlsdlotloD  and  the  Jndge  wa^ 
ezaralned  br  the  consent  ot  the  people  and  tbe 
prisoner,  and  It  wia  therefore  held  that  the  court 
bad  full  Jniisdlotian  even  thougb  ineh  JnMloe  *« 
examined  as  a  wltneo,  tbe  court  OTermllnr  the 
prka'decMODln  the  case  lot  Tbomp.  A  diGBOSIBi. 
upon  that  point. 

n.  JvMea  of  ths  peace. 

In  Baker  v.  Thompeon,  9  Oa.  40t  (IKB),  tbe  evi- 
dence of  a  presiding  magistni to  In  a  justice's  oourt 
upon  a  trial  before  a  Jury  on  Bppc?al  In  the  court 
over  which  be  presided  was  refused  upon  the 
gnnind  that  the  law  made  no  provision  tor  the  ad- 
ministration ot  an  oatb  to  blm  as  a  wltnesi.  and 
npon  tbe  ground  that  be  oould  not beswom  before 
himself. 

So,  In  Ferrr  ▼.  Werman.  IJobne^  BS)(18Dtl,  It  waa 
aaigned  as  error  that  the  Justice  before  wbom  the 
ease  was  tried  was  sworn  br  another  Justice  as  wlt- 
oeasln  tbecauae.  tbe  oourt  beld  thatsucbuelb  wsa 
eitra-Judtolal  and  Improper,  aikd  reveised  Ihejudg- 

Wbeie  a  partr  seeks  to  avati  blmeelf  of  the  evi- 
dence of  a  Justice  ot  tbe  peace  berore  wbom  tht 
pauae  Is  tried  through  the  Intervention  ot  a  Jurj. 
be  lODft,  before  the  oommenoement  ot  tbe  trial, 
proceed  acoordlDg  to  the  provMoiu  contained  Id 
tbe  Ohio  statute,  tor  tbe  removal  of  tbe  oanae  and 
Its  trial  before  another  Justice  of  the  peaee.  Ko- 
Hllleu  T.  Andrawa,  U)  Ohio  St.  lU  iVUU. 

Tbe  provlsloDa  ot  the  Ohio  sntate  Swan's  Btat- 
utea,  p.  no,  f  no.  are  tbat  tf  at  anr  time  betoiv 
tbe  brtsl  sball  have  ooameooed  It  aball  be  made 
ntisfBctorllf  to  appear  to  tbe  jDeUcebtfora  wbom 
anv  cause  Is  Instltuled  or  Is  pending  for  MaLbj 
atBdsvtt  of  either  par^.  that  audi  Juattoa  la  a  m* 
terlal  witness  for  eltbv  partr.  or  tbat  a  fair  and 
Impartial  trial  cannot  ssbebeUcvaalialndlDSueh 
township,  the  oanae  sball  twin  the  Ont  case  tiana- 
terred  to  some  other  Jostlec  oC  Ibe  townAlp  ftw 
trial,  and  In  tbe  Isat  to  some  loslloe  of  adJolnlDg 
towiisblpa.   IMd. 

In  HoHIUen  t.  Aodrewa,  sawra,  iba  qosaltoo  wae 
wbetber  a  Jostkse  ot  the  peaoe,  bsCote  whom  si 
cause  wsa  belDg  tried  throng  tbe  tnterventton  or  » 
Jul?,  oould  t>e  rcQulred  br  eitbec  patIT  to  be  swont 
and  Ce«tlt>  in  suob  case  the  other  partj  objecting. 


BoacBa  ▼.  Stats. 


at  the  dime  of  Tolnutny  manalaugbtM',  ud 
i0H*ad  hit  punbbmenc  ml  fire  yetn  In  the 
pmitcntiaTT. 

Jftun.  MoKaanon  *  Patt«r«oB.  i.  -. 
Oravana,  uid  Martin  A  If  orpkjr.  (or  ap- 

If  the  fint  shot  wu  flr«d  Jwtlflably,  ft  wu 
Dot  made  crimlDal  bv  Ibe  Koond.  If  the  flrat 
vu  Juitlflabl«  Bud  the  Kcond  otimfDal,  Ihe  ap- 
plknl  committed  no  crimlDsl  homicide,  ao- 
iess  tbe  second  wai  an  agent  In  causing  death. 

i  BUbop,  New  Crim.  L.  ^  SS8,  6Uf;  Eerr, 
BomJdde,  g§  83,  88;  LMngtUm  t.  Chm.  14 
Qiatt.  S93:  Stala  t.  Bealt^  0  Jotiea,  L.  430. 

The  deflnillon  ot  "great  bodllj  harm"  ex- 
cluded everytbing  but  mayhem  and  rape.  It 
«u  legally  inaecDraie,  and  al*o  an  unwar- 
ranted  TiolalloD  ol  tbe  appellant'a  requett  that 
cbargea  be  pnt  la  writing. 

Maziui  T.  8laU,  81  Ark.  177;  B  Arehbold. 
Crim.  Pt.  a  PL  ■360;  Bm.  v.  Oxt.  Rum.  & 
R.  C.  a  MS:  Beg.  t.  AAman.  I  Ton.  &  P. 
68;  Reg,  T.  NieMlt,  B  Car.  A  P.  267;  Btg.  ». 
ariJfUAM,  8  Car,  4  P.  248,  3  Moody,  C.  C.  40. 
1  Lesch,  C  V.  71;  Jacob,  Piaher's  Dig.  toI.  8, 
p.  3488;  Baitr  y.  Stale.  4  Ark.  68. 

iUtm.  Jmb«b  p.  CI»rk«,  Atiorney  Gen- 
eral, and  Ckarles  T.  Colem»a  for  the  Bute. 

Biddiek,  J.,  delivered  the  opinion  of  the 

We  need  not  conelder  the  objecllona  nrset 
a^aiDSl  the  defloMoDi  of  the  words  "wilfully' 
and  "deliberately"  ooniaiQed  In  instruction 
No.  1,  given  by  tbe  court.  The  obieci  o( 
tbose  dtiflnjllocis,  we  suppose,  waa  to  inform 
Ihe  jury  coDcercing  the  dUllnctloos  between 
Ihe  (litferent  degrees  of  bomldde.  As  the  de- 
feDdani  was  only  coDVicted  of  maDslsughteT, 
it  b  plain  that,  whether  erroneous  or  not,  ihey 
did  him  DO  harm.  We  Qod  no  error  in  either 
of  tbe  InatrnclioDs  numbered  3,  9,  and  II, 
giTen  by  tbe  court  on  ita  own  motion,  and  to 
which  defendant  excepted.  When  taken  in 
connection  with  the  other  loitructioDa,  we 
think  they  state  the  law  •■  favorably  to  ap- 
pellant aa  be  bad  the  riejit  to  demand. 

Tbe  Iwelfih  inatmction  given  by  the  couH, 
and  to  which  the  defendant  objected,  is  as  fo]. 
lows:  ■*(12)  If  Ihejury  believe  that  the  defeod- 
■nt inflicted  upon  the  bodyof  Ihedecetuied  two 
monal  wounds;  that  both  wounds  were  necea- 
Garily  fatal,  and  either  of  which.  Independent 
of  tbe  other,  would  have  produced  and  re- 
ralied  ID  the  death  of  the  deceaud  within  a 
«hon  lime,  of  which  two  wounds  the  jury  be- 
lieve tbe  deceaaed  died;  aed  the  Jury  further 
nnd  that  tbe  deceased  bad  In  good  faith  de- 
clined all  further  contest  with  defeadaot,  and 
that,  while  deceased  was  fleeing  from  him, 
defendant  inflicted  tbe  second  fatal  wound 
upon  tbe  body  of  tbe  deceased  by  ahooting  him 
■  second  time,— ttllbougfa  the  Jury  mlgbt  believe 
thedefendantflied  tbe  first  Bbottnaelf-defetise 
the  killing  would  not  be  JusttflaUe,  but  would 
■mount  (o  manslanghter  only."  Itlaasidby 
Ur.  Biabop  that  "whenever  a  blow  is  inflicted 
under  dmimatancea  to  render  tlie  party  inflict- 
ing it  criminally  reaponsible,  if  death  fnllowa, 
be  will  be  deemed  Jtnilty  of  tbe  bomicMe. 
though  the  person  beaten  would  have  died 
from  other  caiuei,  or  would  not  have  died  from 
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9  effect,  sea 

If  the  defendsDt  fired  tbe  flrat  shot  fn  imcm- 
•ary  aelf-defeose,  and  then  afterwards,  when 
Eernoodle  had  abandoned  the  conteat,  and 
was  fleeing,  be  again  fired  npon  him.  Inflicting 
anotlker  wotnid,  wben  the  arcumstanoea  were 
not  ancb  as  to  make  a  reasoCable  man  in  his 
dtoation  believe  that  be  wai  then  In  Immediate 
dangn  of  great  bodily  injury,  be  would  be 
guilty  either  of  some  degree  of  homicide,  or  of 
an  uDlawfol  aaaault,  deluding  upon  tbequea- 
tloD  whether  or  not  the  wound  Inflicted  by  the 
last  shot  either  caused,  contributed  to,  or  ac- 
celerated hia  dcsth.  in  other  words,  if  the 
last  shot  was  not  fired  in  neceasaty  sclf-derense, 
and  tbe  wound  inflicted  by  It  either  caused  hli 
death,  or  contributed  to  or  hsatened  It,  the  de- 
feodant  would  be  guilty  of  soma  degree  of 
homicide,  even  tbouch  the  first  shot  was  find 
In  self  detenae.  and  £oagh  at  tbe  time  the  hut 
shot  was  flred  tbe  deceased  was  already  ao  se- 
verely wounded  that  his  deatb  would  have 
followed  is  a  very  abort  time.  On  tbe  other 
band,  if  the  first  shot  wu  flred  in  self-detenae. 
and  the  last  shot  nellber  caused  hla  deatb  nor 
contributed  to  or  hastened  It,  then  he  could  not 
properly  be  conricted  of  any  degree  of  homi- 
cide, but  might  be  convicted  of  an  ananli. 
Danis  T,  Staia.  4ti  Ark.  484.  Tbe  court.  In 
giving  Instruction  No.  13,  doubtleas  had  these 
rules  of  law  In  hla  mind,  and  the  Instruction, 
abstractly  considered,  Is  nearly  correct.  <(  not 
entirety  so;  but  we  doubt  if  In  this  case  It  pre- 
sented tbe  question  in  soch  a  way  as  to  let  the 
Jury  underetand  that,  tn  tbeevent  the firat  shot 


was  flied  In  self  defense,  then  it  became  ma- 
terial for  tbem  to  determine  whether  the  last 
shot  contributed  to  or  hastened  his  death.  In- 
struction No.  4.  asked  by  the  defendant,  sub- 
stantially covered  tbe  law  on  this  point,  but  It 
was  rather  long,  and  also  stated  that,  if  the 
second  shot  did  not  contribute  to  the  death  of 
deceased,  tbe  Jury  must  acquit,  whereas  they 
-light  still  have  found  defendant  guilty  of  an 

■ault. 

Aootber  question  raited  by  counsel  Is  con- 
cernlngibe  meantng  of  the  phrase  "great  bodily 
injury.  One  of  the  counsel  for  defendant.  In 
tbe  course  of  hla  argument  before  tlie  Jury. 
stated  tbalthe  law  books  did  not  define  each 
phrase:  whereupon  the  court  interrupted  him, 
and  said  that  the  law  booki  did  defloe  It,  and 
that  its  meaning  was  "a  feiouy  committed  on 
the  person."  To  tbla  remark  ot  tbe  court  de- 
fendant excepted  at  tbe  time,  sod  now  contends 
that  it  waa  not  a  correct  statement  of  tbe  law, 
and  that,  even  If  correct,  It  should  have  been 
reduced  to  writing.  It  was  held  in  Ay.  v. 
MeNtiU,  1  Craw,  h  D.  80,  that  to  coDitttute 
"a  grievous  bodily  harm,"  under  a  statute  ot 
Geo.  lY. ,  it  waa  oot  neceassiy  to  show  thai  the 
wound  be  on  a  vital  per^  or  that  tbe  Injury  be 
of  a  permanent  nature,  or  that  life  he  en- 
dangered thereby:  but  that  proof  that  tbe  pria 
oner  committed  tn  assault  with  •  deadly 
weapon,  whereby  a  severe  wound  was  Inllloteo. 
waa  Bufflclent  to  sustain  an  indictment  for  an 
assault  to  Inflict  grevions  bodily  bamt.    b  Dm 
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CAM  Of  Zoufor  T.  Ttopb.  74  Dl.  BSD,  th«  court 
nid  Ihat  the  phTiwe  "wrions  bodily  IdJut^ 
meant  Bubstaatlallj  tbe  same  u  "ffreat  bodily 
iDJuty."  and  tbat  tbe  meaning  of  botb  wu  "a 
bl);b  degree  of  injury,  aa  opposed  to  a  alisht 
injury.  Tbe  phrase  "great  bodily  Injury"  ia 
dlfBcult  to  define,  for  tbe  reason  ibal  It  well 
deOnes  Itself.  It  means  a  "great  bodily  in- 
jury," as  dislinguisbed  from  one  that  la  dipht 
or  moderate,  sucb  as  would  ordloerlly  be  in- 
flicted by  an  assault  and  battery  wllb  the  band 
or  flst  without  a  weapon.  To  put  one  in  dan- 
ger of  great  bodily  Injiirr  from  an  assault, 
something  more  than  attacE  with  tbe  band  or 
flsl  would  usually  be  required,  and  it  would 
rarely  bappen  that  one  might  lawfully  lake 
[he  life  of  another  to  avoid  an  auauU  with  tbe 
flat  ooly.  But  casea  might  be  supposed  when 
it  woiiW  be  jualiflable  to  do  so;  for  an  assault 
and  battery  by  a  powerful  man  witb  bis  flst 
upon  a  weak  one  might  be  carried  lo  such  ex- 
tKine  severity  aa  to  produce  great  bodily 
injury,  and  yet  be  unaccompanieuby  lucb  cir 
cum!iances  as  to  make  it  a  felony.  One  wbo 
Inleuliooally  commits  a  ^reat  bodily  injury 
upon  tbe  pciaon  of  another  may  or  may  not  be 
guilly  of  a  felony,  depeniliogupoft  ibecircum 
stances:  but,  as  sucb  an  injury  may  under 
aome  circumstances  be  committed  and  sllU  tbe 
offender  not  be  guilty  of  a  felony,  It  ia  there 
fore  not  accurate  to  defloe  "great  bodily  in- 
jury" as  "a  felony  commltled  oo  tbe  person." 
What  constitutes  a  great  bodily  injury,  and 
wbether  the  clrcumalancea  in  any  caae  are  such 
aa  10  iunify  one  In  believing  tbat  such  an  in- 

Juty  Is  abiiut  to  be  committed  upon  him  and 
rt  defending  bimself  against  iC  are  matters 
wlilcb  must  be  left  to  a  great  extent  to  tbe 
judgment  of  tbe  juiy. 

It  Is  also  conteaded  tbat  tbe  coart,  before 
making  tbis  remark  concerning  the  meaufnir 
of  the  phrase  "great  bodily  barar' or  "injury, 
should  have  reduced  it  to  writing;  but  we  do 
not  think  this  contention  is  well  taken.  It  ia 
the  duly  of  the  court  to  restrain  the  remarks 
ot  counsel  within  proper  bounds.  If.  in  tbe 
Opinion  of  the  court,  counsel  should  announce 
propositions  of  law  to  the  jury  which  are  In- 
correct and  misleading,  the  court  should  ad- 
monish'  counsel  so  tbst  be  may  desist.  It  is 
not  necesssiy  to  atop  lo  reduee  the  admonition 
to  wriiing  before  making  it,  but  if  It  contiuns 
astal^ment  of  law  calculated  to  Influence  tlie 
verdict  of  tbe  jury,  the  court  should,  at  re- 
quest of  counsel^  reduce  the  same  lo  writing, 
and.  If  necessary,  repeat  It  in  its  written  form 
to  tbe  Jury.  No  request  was  made  lo  reduce 
tbis  remark  to  writing.  Tbe  general  request 
to  put  h1]  Instructions  in  writing  cannot  be  oeld 
to  cover  tbis  remark,  for  it  was  not  intended 
as  a  part  of  the  inBlnictions,  but  only  as  a  cor- 
rection of  what  was  conceived  to  be  amtaatate- 
tnent  ot  the  law  tn  Ibe  part  of  counsel. 

Daring  tbe  progrcM  of  the  trial  tbe  presiding 
judge  waa  called  aa  a  witness,  and,  over  tbe 
objections  of  tbe  defendant,  testtfled  on  behalf 
of  tbe  stale.  Hia  testtmony  waa,  in  substance, 
that  at  a  former  term  of  the  court,  before  tbe 
dkange  of  venue  was  taken,  tbe  defendant  had 
filed  a  motion  for  continuance  on  account  of 
tbe  abaence  of  one  Bert  Cunningham,  whom 
be  alleged  was  a  material  wltnesaln  blabebalf. 
Afterwarda  Bert  OunnlogliBin  appeared,  and, 
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.. .  ,.  „),  in  open  court,  notiaed  Uie  attoroeys 
of  defendant  that  tbey  might  take  tbe  testi- 
Doony  ot  said  Cunningham  to  be  uaed  on  tbe 
■pptlcatiou  for  baO;  to  which  notlflcatlon  the 
aiiorneya  of  defendant  made  no  reaponae,  and 
took  no  steps  to  procure  the  teatlmony  of  aakl 
Cunningham.  It  was  not  shown  that  the  de- 
fendant was  present  sttbellmeUiianotlflcatkm 
was  given  to  his  attorneys,  or  that  he  in  any 
way  approved  of  the  conduct  of  fab  altomeya 
in  Ihia  regard;  on  the  contrair,  defendant  tea- 
tiSed  tbat  be  had  been  in  pHaon,  and  did  no' 
know  Eucb  notiflcntlon  waa  given.  Tbfs  evl 
Uence  tended  to  m^e  tbe  impression  that  de- 
fendant had  endeavored  to  procure  a  continu- 
ance on  account  of  the  absence  of  a  witueaa 
whose  testimony  he  did  not  want,  when  tbe 
failure  to  take  tbis  deposition  may  have  been 
due  to  tbe  neglect  of  bis  allornevs,  and  through 
no  fault  of  the  defendant.  We  think  it  clear 
that  the  testimony  was  InoompeteuL  The  trial 
judge  seems  lo  have  arrived  at  the  same  CMi- 
ciusion,  and  afterwards,  acting  aa  a  court,  ei- 
eluded  the  testimony  which  be  bad  given  aa  a 
witness.  But  tbe  queMion  slill  remains  whether 
a  Judce.  while  presiding  at  s  trial  of  s  criminal 
case,  mav.  against  tbe  objection  of  Ibedefend- 
aui,  testify  as  a  witness  on  the  part  of  the 
prosecution.  Tbe  only  reference  to  this  ques- 
tion we  And  in  our  statute  Is  g  SVSS.  Band. 
A  H.  Dig.  That  section  is  ss  follows:  "The 
judge  or  juror  may  be  called  as  a  witueaa  by 
either  party;  but.  In  soch  caaea,  it  la  in  the 
discretion  of  the  court  to  auapend  the  trial  and 
order  It  to  take  place  before  another  judge  or 
jury;  and  when  a  party  knowa  at  the  time  the 
impaneled  that  a  juror  is  to  be  called 
'  '  witness,  he  shall  then  declare  it. 


tice  in  Civil  Actions,  and  is  the  same  aa  section 
660  of  that  Code.  There  Is  a  proviaion  lo  tbe 
Code  of  Criminal  Practice  that  the  provisions 
of  tbe  Civil  Code  shall  apply  to  and  govern 
the  summoning  and  coercing  the  attendance 
ot  witnesses,  and  compelling  them  to  tesEifv  in 
all  criminal  proseculiona;  but  that  provlsinn. 
we  think,  refers  to  tbe  chapter  of  the  Civil 
Code  regulating  the  Isauance  of  Bubpcenaa  for 
wilnesses  and  aitachmenla  for  contempt.  It 
doea  not  refer  to  tbe  competency  of  wilnesaes. 
While  Ihere  are  other  portions  of  the  Civil 
Code  applicable  lo  criminal  proceedings,  we  do 
not  find  anywhere  tbat  this  section  ia  lo  apply 
to  such  proceedings;  on  tbe  contrary,  the  lan- 
guage of  the  section  itself  fumiabea  conviac' 
ing  proof  that  it  was  only  intended  to  apply  to 
civil  casea.  It  statea  tbat,  when  the  Judge  or 
juror  Is  called  aa  a  witness,  it  is  in  the  ducretlon 
of  tbe  court  to  suspend  the  trial,  and  order  it 
to  take  place  before  another  judge  or  jury.  It  is 
plain  tlwt  on  a  trial  of  a  defendant  for  a  felony, 
after  tbe  jury  are  impaneled  and  sworn,  the 
court  would  nave  no  power,  without  (he  eoa- 
sent  of  the  defendant,  to  suspend  the  trial,  and 
order  It  lo  take  place  before  another  jury.  So 
we  conclude  that  this  aeclion  waa  not  Intended 
to  apply  to  CTlmtoal  proceedlnga,  and  that  we 
have  no  statute  permittinga  Judge  to  testify  as 
a  wltnesa  in  a  criminal  trial  over  which  he  la 
presiding. 
In  tbe  absence  of  such  a  statute  wb  think  it 
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cle&r  Uiit  a  Jud^  cuinat  testify  under  luch  dr- 
cnmsUnoeg.  It  lita  been  bda  In  EoKland  that 
ft  judfiema;  gtTO  CTldeiice,  bat  that  If  be  does 


•o  be  most  deacend  from  the  bench,  and 

return  thitber  during  tbe  trial.  Blchel.  Practice 
relating  to  Wltneuea,  14.  This  rule  wtte  appli- 
cable to  ttlale  where  tbe  conrtwu  composed  of 
eeTeraljudfrea.  lasacb  acourt,a]udge  might 
descend  from  the  bench,  te«tlfy,  and  take  no 
further  part  !□  the  trial  of  the  case  without  io 
terfering  with  the  profnvss  of  the  trial.  Speak- 
ing of  tbU  question,  Mr.  Rapalje  uys:  "It 
the  ]ada;e  sits  akine,  ha  cannot  be  twom  at  all; 
and,  U  he  be  one  of  several  Judges,  he  ought 
not  to  be,  unless  he  leaves  the  bench  duringlhe 
tilaL  Id  such  a  case,  the  maxim  that  'do  one 
ibalt  be  both  Judge  and  witness  in  the  same 
CMJse'  prevails."    RapalJe.  Witaesses,  §4S. 

Thts  question  came  before  thesupreme  court 
of  New  York  ia  a  case  where  one  of  the  two 
Judges preriding  bad  tastiSed,  and  Folger,  J., 
who  deliverecl  the  opinion  of  tbe  court, 
aald  that  It  was  erroneous,  "because  such  prsc- 
dce.  if  saDCtioned,  may  lead  totmaeemly  and 
embarrassing  results,  to  the  hindering  of  justice, 
and  to  ihe  scandal  of  the  courts.  In  the 
same  opinion,  referring  to  the  same  matter,  he 
says:  "OtbercougideratlonsmBjbeadded;  If 
■  Judge  is  put  upou  the  stand  as  a  witness,  he 
baa  all  Ihe  rights  of  a  witness,  and  be  is  eub- 
Wt  to  all  tbe  duties  and  liabilities  of  a  witness. 
It  may  chance  that  he  may  for  reasons  suffi- 
cient to  himself,  but  not  sumcietit  for  another 
of  equal  authority  in  tbe  court,  decline  to  an- 
swer a  question  put  to  him.  or  in  some  other 
way  brine  himself  In  conflict  with  the  courL 
Wbo  sbBlt  decide  what  course  shall  be  tsken 
withbimT  Shall  he  return  to  the  bench,  and 
take  part  in  disposing  of  (be  intcriociitory 
qnestioo  thus  arising,  and  upon  the  decision 
being  made,  gobnck  lotbe  stand  or  fco  Into  cus- 
tody for  contemptT  Tbe  Qrat  would  be  un- 
■eemly,  if  not  unlawful,  For  it  would  be  pass- 
ing Juilicially  upon  his  own  case.  The  last 
would  disorganize  the  court  and  luspend  its 
proceedings.  Olber  like  results  may  be  con- 
ceived as  possible,  equally  as  coolrary  to  the 
goodconduci  of  judicial  proceedings,"  People 
T,  2)<Aring.  58  H.  T,  874,  17  Am.  Rep.  549. 
This  reasoning  applies  wUh  even  greater  force 
wherethecourt  is  composed  of  only  one  ^udge, 
for,  if  Ihe  Judge  of  such  a  court  takes  tbe 
■tand  to  testify  sgalnst  the  defendant,  there  Is 
no  one  to  control  his  leslimonv  orkeephiqi 
within  proper  bouuds.  Even  If  he  can  con- 
trol his  own  testimony,  and  discbarjie,  at  tbe 
■■me  time,  what  have  been  called  "the  incom- 
patible duties  of  wiioeas  and  Judge,"  yet, 
however  careful  and  conscientious  he  may  be, 
the  chances  aie  grent  that  by  thus  teatifyinK  he 
will  to  some  extent  detract  from  the  dignity 
that  should  surround  tbe  functions  of  his  hl^h 
office.  Insiead  of  tbe  Impartiat  judge  admin- 
istering the  law  with  a  Orm  and  even  hand,  he 
takes  on  for  tbe  time  the  appearance  of  a  parti- 
san, endeavorioe  to  uphold  by  his  testimony 
one  side  against  the  other.  More  than  likely 
he  provokes  unseemly  confllcls  between  him- 
self asd  counsel,  and  arouses  tbe  distrust  nf 
the  partT  against  whom  he  testlflea.  In  addi- 
tion to  this,  Ihe  higher  bis  character  and  stand- 
ing as  a  Judge  the  more  danger  that  be  thus 
gires  [he  parly  in  whose  favor  he  testifies  an 
SIL.  B.  A. 


undue  advantage 
these  reasons,  1i 
and  decorum  of  the  circuit  court  and  tfe  o' 
derlv  procedure  therein,  we  feel  compelled  to 
bola  that  a  judge  presiding  at  a  criminal  trial 
cannot,  against  [he  objection  of  the  defendani. 
be  sworn  and  testify  as  a  witness  on  tbe  part  of 
the  prosecution.  Bishop,  Crim,  Proc.  glllS, 
Underhill,  Bv.  3  818.  We  do  not  mean  to  In- 
timate that  in  this  case  there  was  any  partialllv 
shown  bv  the  learned  Judge  of  the  circuit 
court.  Therecord  ahowato  thecontrary.  Tbe 
section  of  the  Digest  above  referred  to  is  cal- 
culated to  mislead  if  not  read  carefully,  and 
themlstake  arose  from  being  compelled  to  con- 
strue it  in   the  hurry   of   a  nisi  print  trial. 


with  the  facts  of  this  cose,  we  do  not  discover 
aoy  error  except  as  above  iDdicated.  For 
those  errors  tAejudgment  it  rtairted,  and  the 
cause  remanded  for  a  new  trial 

A  petition  for  rehearing  was  snbsequently 
filed.  In  response  to  wblch  Rlddlek,  J.,  on 
January  36,  ISflS,  delivered  tbe  following  opin- 

On  the  argument  for  rehearing,  it  was  con- 
tended that  no  proper  objection  was  made  or 
exceptions  sav«l  to  the  action  of  the  Judge  In 
taking  the  stand  as  a  witness,  end  that  for  that 
reason  tbe  judgment  should  not  be  reversed. 
The  language  of  theobjectiou  aod  exception 
ieas  follows:  Thepreslding  judge  was  "sworn 
as  a  witness  on  the  part  of  the  state,  and  be 
testified,  agkiost  the  objection  of  the  defend- 
ant, touching  an  application  for  continuance, 
etc."  At  the  close  of  his  testimony  there  was 
an  ezceptioD  In  the  following  words;  "To  tbe 
Introduction  of  tbis  evidence  tbe  defendant 
objected,  but  the  objection  was  overruled,  and 
tbe  defendant  at  the  time  excepted."  In  the 
motion  for  new  trial  the  following  is  set  up  as 
one  of  the  grounds  for  a  new  trial:  "The 
court  erred  in  allowing  himself  to  be  intro- 
duced as  a  witness  on  the  part  of  tbe  state  in  re- 
butlal.  against  the  objection  of  tbe  defendant  - 
and  in  testifying,  etc"  "The  ofiice  of  tbe  ob- 
jection," says  Judge  Elliott,  "is  to  present  to 
the  trial  court  the  specific  grounds  upon  which 
tbe  court  is  asked  to  net  in  giving  a  deciiion, 
so  that  tbe  couri  may  be  fully  Informed  as  to 
tbe  rensona  for  tbe  ruling  sought  by  the  ob- 
jecting party."  On  theoSier  hand,  "an  excep- 
tion is  not  required  to  present  siieciflc  grounds 
or  reasons  upon  which  a  ruling  is  asked,  for  an 
exception  follows  the  ruling,  while   an  objeo 


the  defendant  gives  no  reason  whv  bi.  _  , 
and,  in  this  respect  the  objection  is  defective. 
as  tbe  objection  should  slate  the  grounds  on 
which  it  is  based,  uuleas  otherwise  appsrent. 
VaTighan  v.  State,  56  Ark.  878;  HurUy  v.  State, 
29  Ark.  17;  Biaekbvm  v.  Morion.  18  Ark.  883. 
As  tbe  objection  does  not  state  tbe  grounds  on 
which  it  is  based,  it  is  not  clear  whether  this 
otijection  was  to   the  competency  of  tbe  viV 

to   the  competency   of  his  testimony. 

bin  of  exceptions  shows  another  and 
distinct  objection  to  the  Introduction  of  the 
testimony.  It  would  seem  that  tbe  first   objec- 


vn 


Abkuius  Sfprbu  Ooubt. 


UoD  wu  to  tbe  compelency  of  the  witness,  and 
.  we  M  treated  It  Id  deddtng  the  casa  But,  U 
we  take  tbe  ob]ectIoa  aa  one  to  the  competency 
of  tbe  evidence  oelj,  the  reeult  moat  be  the 
Mme;  tor  while,  br  a  general  lule,  an  error  Id 
admlttloK  iDcompeteat  teatimou;  la  cured  bj 
tfternaid*  excludiDg  it,  to  this  rule  there  are 
ezcepltoea.  If  ibe  caee  <■  one  where  tbe  ap- 
pellate cotirt  can  clearly  aee  (hat  tbe  direction 
to  tbe  Jury  not  to  conaider  the  evidence  did 
Dot  lemove  the  prejudicial  eSecl.  It  comes 
wllhln  the  exception  to  tbe  rule.  Elliott,  App. 
Proc.  S  702:  Hcider  t.  StaU.  68  Ark.  483. 
nApart  from  the  locompeiency  of  tbe  Judge 
aa  a  witness,  hU  teatlmony  was  also  iDcompe 
tent  for  reaaoDB  atated  in  tbe  opinion.  It 
tended  to  abow  that  the  defendant  had  not 
acted  !n  good  faith  in  making  bis  application 
tor  coDtinuance  at  a  former  time;  that  he  had 
made  an  apidlcation  for  •  oontinuuioe  on  ac- 


coont  of  the  abaenoe  of  a  wltnes  whoaa  pn 
CDce  he  did  notdealte.    Otit  ConatituUon  f< 
bida  Jadget  from  charging  Jnrtea  on  a 
of  fact,  and  thia  was  a  ilatement  of  facta  bf 
the  judge  to  tbejurr,  from  whkh  they  mljiit 
readily  draw    codcIuiIodb  Tery  damaging   to 
tbe  defendant.    It  was.  In  effect,  an  eiptesbm 


of  defendant.    Although  tlie  oonit  excluded 


tbe  teslimonT,  tbe  jury  Mill  had  thla  OpioitHi 
of  the  presiding  Inage  to  their  mlDda,  and  we 
think  the  prejndlctareffect  remahied.    Bren  If 


It  be  conceded  that  the  defendant  failed  to  ob- 
ject to  the  competcDi^  of  the  }adge  as  k  wit- 
ness, be  did  object  to  the  competeiicy  of  hit 
testimony,  and,  under  aiich  circnauttJiceB,  we 
cannot  say  that  the  defendant  had  a  blr  and 
impartial  trial;  and  tlto  moUoD  to  rehear  moat 
be  denied. 


msaiBSIPPI  SDPREiHB  COUBT. 


JACKBON  BANK,  Appt., 

B.  W.  DUBFET  et  ol. 

(nH]M.>n.l 

lawilTcnt  nsttmbars  of  an  InaolTvat  Bm 

Mnnot  use  the  putnenhtp  property  to  pay  their 
IndlTldual  debta,  leartnr  tbe  partneiahlp  detrta 


APPEAL  by   i^Intiff  from  a  decree  of  the 
Cbnocery  Court  for  Hinds  County  in  fa- 
vor of  detendanta  In  a  anlt  to  set  aaide  certain 
trust  deeds.    Bntned. 
Tbe  fscts  are  staled  in  the  opinion. 
Mtur*.  Nncent    ft  MoWlUte  for  appel- 
lant. 

Matn.  E.  E.  Baldwin  end  WUlUAWon 
Jb  Potter  for  appellees. 

Cooper,  Ob.  J.,  delivered  tbe  opinion  of 
the  court: 

The  appellant,  a  Arm  creditor  of  the  appel- 
lees, Durtey  &  Ascber,  exhibited  Its  bill  In 
chancery,  seeking  to  annul  as  fraudulent  two 
certain  deeds  of  trust  whereby  tbe  tnm  assets 
were  encumbered  lo  secure  the  Individual  debts 
of  the  partners.  The  evidence,  fairly  con- 
strued, diaclosfls  tbeae  facta:  DurCey  one  of 
the  partners,  was  indebted  to  the  defendant 
Caldwell  In  the  sum  of  |5.000,  and  Ascher.  the 
other  partner,  was  Indebted  to  Hart  in  the  sum 
□f  |S,&50.  The  firm  and  the  indlvidunlB  com- 
Doalng  it  were  insolvent.  On  October  8,  189S, 
Durfey  executed  a  deed  of  trust  on  all  prop- 
erty owned  by  him  individually  end  upon  bis 
undivided  half  inlereat  to  certain  property, 
specifically  descriljed,  owned  bv  tbe  firm,  to 
secure  the  debt  due  by  him  to  Caldwell.  On 
the  same  day  Ascber  executed  a  deed  of  trust 
riiDvejing  his  individual  property  and  hU  un- 

NOTK.— For  power  oI  Arm  to  assume  Individual 
debts  of  portnera.  see  nr>t<  to  Re  Edwards  ft  Wig. 
gtnton's  Batate  iHo.)  9  L.  EL  A.  KL 

SI  L.  a  A. 


divided  half  Interest  In  certain  proper^  spe 
ciflcally  described,  owned  by  the  ana,  to  se- 
cure the  debt  due  bv  him  to  Hart  Tbe  book 
BCOOUDta,  ai>d  certain  boraea  which  had  been 
bought  for  KMle,  were  not  Included  lo  the 
conveyanceai  but  tbe  stock  bept  In  livery,  the 
carriages,  feed,  and  other  appurtenancea,  were 
all  encumbeied.  Forfeiture  of  both  convey- 
ances was  fixed  for  the  same  date,— January  1 
following, — at  which  time,  tbe  aecured  deola 
remaining  unpaid,  the  truaieea  were  authorised 
and  directed  to  make  sale  of  the  mortgaged 
property,  and  out  of  lis  i»t)ceeds  lo  pay  tbe  aft- 
cured  debts.  The  membera  o(  the  firm  lesti- 
fled  that  tbey  expected,  by  thecolkctionofthe 
outstanding  book  accounts,  by  tbe  iBle  of 
the  slock  not  Included  Id  the  deeds,  and  froin 
tbe  profits  of  the  busineaa,  to  pay  the  flrm  debtai 
but  a  careful  consideration  of  tbe  evidence 
sattafles  as  that  at  tbe  lime  the  deeds  were  ex- 
ecuted the  flrm  and  tia  membera  were  hope- 
lessly insolvent,  and  that  no  expectation  could 
reasonablv  have  been  entertained  that  the  flrm 
debts  could  be  paid  after  the  firm  property  bad 
been  devoted  to  ihe  Individual  debta  of  tbe 
partners.  What  followed  the  execution  of  the 
deeds  was  at  best  the  struggle  of  mere  hoping 
against  hope,  and  postponing  for  a  abort  time 
the  inevitable  end. 

The  issue  ia  thus  sharply  presented  whether 
It  U  lawful  for  the  memlien  of  an  ineolveot 
firm  to  convert  Ibe  Joint  ealaM  into  several^ 
and  sppropriate  it  to  the  payment  of  tbe  lodi- 
Tidual  debts  of  Its  members,  leaving  the  flrm 


though  expressions  may  be  found,  suggestive 
of  tbe  inclmslion  of  some  of  tbe  Judges  who 
have  been  members  of  the  court,  to  the  view 
that  tbe  dominion  of  tbe  partners  over  firm 
property  ia  not  limited  by  the  existence  of  firm 
debts  and  the  insolvency  of  the  flrm.  In 
Strhmidiapp  v.  Currit,  55  Miss.  fl07,  80.  Am, 
Rep.  63D, — a  esse  of  a  solvent  flrm, — Judge 
Chslmera.  while  rarefully  limiting  Ihe  decision 
to  tbcqueslioD  involved  (I.  «.  the  riebt  of  aaol- 
vent  firm  lo  devote  flrm  assets  to  the  payment 


JicxKHi  Bakx  t.  Ddxvbt. 


of  tiM  debts  of  one  of  the  nMuben),  cite*  wlUi 
anucDt  approval  tbe  caua  of  Km  t.  Barnard, 
20  YL  418.  60  Am.  Dec  M;  SiUimal  Banle  t. 
aprimu.  »  N.  J.  Ed.  18;  AUm  t.  Olm(«r  Fa^ 
^  a>.  U  Conn.- 180.  M  An.  Dee.  S8S,  wid 
BM«r  T.  Saia  Ctunts  Bank,  8  Oblo  St.  Sll,— 
which  clearly  hold  that  an  liuolveDt  drm  mav 
daTote  llrm  aiaeu  to  tbe  debta  of  Ita  hidlvlduBl 
membera;  aod  also  Whitloa  t.  BmitA,  rreem. 
Ch.  (Hiia.)  SSI;  F^teman  -r.  Steioart,  4l  Hiss. 
188;  Carter  t.  Btaman,  S  Jouea,  L.  44;  Ex 
parte  Bttfln,  6  Vea.  Jr.  Ill),  and  Oam^Ml 
MuUat,  StiwBiist.  5S8.— which  aie  aoateUo-.. 
died  aa  auppnniDg  the  aame  view.  Id  Eaitr 
owr  Nat.  Bank  t.  XMn,  04  If  Im.  141,  «  Am. 
Rep.  47,  It  waa  •oniAt  bj  tbe  credltora  of  a 
banklDc  flrm  to  aabject  to  tbeli  demanda  the 
proceeda  of  taiauranoe  polldea  ttpoo  Iha  Hfa  of 
one  of  the  membera  In  favor  of  bis  wife,  the 
ptemluroi  on  whidi  the  bill  avetTed  bad  been 
paid  with  firm  money,  wblle  the  Orm  wa*  In- 
•olTent.  Tbe  answer  denied  tbe  losol  veocy  of 
the  firm  at  tbe  time  the  pnmloma  wen  paid, 
and  there  waa  no  eVidence  on  tbli  potnL  The 
«Me  waa  dedded  on  ihU  point  Judge  Arnold, 
bowerer.  Id  dellTerlng  the  opinion  oithe  court, 
nveexpresslontoanempfaatlcifiCtHffl.  that  the 
maolvencjr  of  the  flrm  and  Ita  membera  wonld 
not  hare  changed  the  teaolt.  In  addflloD  to 
tbe  cases  dted  \>j  Judge  Chalmera  In  Sehmifl- 
lam  T.  Ovrrie,  he  referred  to  the  case*  of  Oom 
V.  Baauregard,  9S  U.  8.  119,  SO  L.  ed.  870,  and 
SoaiA  T.  Braniton,  67  Mlas.  490.  In  neither 
Whittm  V.  Smith,  Freem.  Ch.  (HiM.)  S81; 
Amman  i.  Btewari,  41  Hlaa.  IBSj  BoaeA  t. 
Brannon,  67  Mlw.  4W;  Sehmidiapp  t.  Ourrit, 
66  Miss.  607,  SO  Am.  Rep.  680;  nor  Banater. 
Nat.  Bank  t.  Klein,  mora, — was  the  qtieatloa 
now  Involred  presented  for  decUlon.  In  all  of 
Uem  tbe  nature  of  the  right  of  partnenhip 
creditors  to  resort  to  flrm  aaaeta  for  the  saiis- 
tactlon  of  their  demands  waa  considered,  and 
tbe  ^decUlons  In  the  cases  In  wblcfa  the  polftt 
waa  iDTolred  were  that  tbe  right,  being  a  de- 
riTatlTe  one,  and  restiog  on  tbe  rlgbta  of  tbe 
partners,  bad  been  lost  by  the  walrer  of  the 
partners,  under  the  circumstances  of  (he  par- 
ticular caies.  Tbe  queellon  InTolred  is  ret 
nova  In  this  state,  and  we  deal  wlih  it  as  such. 
The  aathorlllea,  with  praclical  unifnrnitijr. 
agree  that  the  right  of  partnership  ctredltors  to 
bsTe  tbe  partnership  property  applied  to  tbe 
parmeotof  partnership  debts  U  a  derivative 
one,  resting  upon  the  equities  of  tbe  parlnen 
aa  between  each  other.  The  conflict  of  deci- 
sion arises  with  theqaestlon  whether  tbepart- 
neia  may,  bv  convention,  waive  their  rlgbta, 
and  convert  the  Joint  estate  Into  severalty,  thus 
subjecting  it  to  tbe  debt*  of  the  individual 
members,  or,  by  direct  approprlatlotj,  apply 
Ibe  Joint  estate  lo  such  debts.  It  Is  quite  gen- 
rralTy  held  Ibat  this  may  be  done  bo  ]nag  as  tbe 
parlnerabip  Is  solvent,  and  a  going  concern. 
Some  court*  seem  to  hold  that  if  tbe  partner- 
ship, though  Insolvent,  is  yet  engaged  In  tbe 
prosecution  of  Its  business,  It  may  thus  deal 
with  the  partnership  estate;  and  otbera.  that 
thia  may  be  done  even  though  the  partnership 
is  insolvent,  contemplates  dlssolutioo,  nod  con- 
verts tbe  Joint  into  separata  estates  for  the  pur- 
pose of  applying  It  to  the  individual  debts  of 
Its  membera.  In  Qiie  v.  Beauregard,  98  U. 
S.  1  to.  86  L.  ed.  870,  tbelDdlvidnafmembetaof 
BlLRA. 


an  inaolvent  flrm  had  applied  all  tbe  partner- 
■hip  property  to  the  payment  of  their  reepectlra 
iDOtvidual  debta.  The  Ann's  credltora  aooghf 
to  anbject  It  to  ttadr  demands,  but  relief  waa 
denied  apoo  the  grottad  that  ibe  rtgbt  of  flrm 
credltora  was  a  derivative  one,  and  could  not 
be  enforced  except  so  long  aa  the  parbiets 
themselves  retained  their  lien  upon  the  prop- 
erty. Sp«aklne  on  tbe  precise  point,  the  court 
said:  "The  bUl.  it  is  true,  charges  that  the 
aeveral  transtera  of  the  partners  were  illegal 
and  fraudalent,  without  spedlying  wheieln 
tbe  fraud  conalal«d.  Tbe  dmne  aeema  to  be 
only  a  kgal  concludon  from  tharact  thataome 
of  the  tranafen  were  made  for  the  Myment  gt 
tbe  private  debta  of  the  atalgooia.  Cnncedlng 
such  to  have  beet)  the  cas^  it  was  a  fraud 
upon  the  other  partnera,  if  a  fraud  at  all, 
rather  than  upon  tbe  Joint  credltora, — a  fraud 
which  thoae  partners  could  waive,  and  which 
waa  iubaequently  waived  by  the  act  of  fusion." 
The  clear  effect  of  this  deciaSon  b  tbat  It  la  not 


payment  of  the  separate  debts  of  tbe  partoefa, 
leaving  no  prorMon  for  flrm  credltora.  In  no 
other  oaae  we  have  aeen  baa  the  qneatkni  beos 
presented  where  Ibe  covenloii  of  tbe  whole  aa- 
aeta into  aeparate  eatatea  or  tbe  devotion  of  all 
of  them  to  lodlvldaal  debts  was  Involved. 
The  reMonlng  of  other  conrta,  however.  In  tbe 
following  caaes  would  seem  to  condnct  to  tbe 
aame  conclualon  as  tbat  reached  in  Omi  v, 
Beatiregard.  tit.:  Sigterv.  Knox  Count]/  Bank, 
a  Ohio  St.  Bll;  Biet  T.  Somonf,  »  Vt.  479, 
SO  Am.  Dec  64;  Allen  v.  Center  VaiU^  Oe.  91 
C!onn  180,  04  Am.  Dec  888;  WintLm  t.  Wat- 
but.  116  Ind.  824  [Fleteher  v.  Swrve,  1  L.  R. 
A.  179]i  PaofU  V.  FarHngton,  119  Ind.  184,  4 
L.  R  A.  ff"     "       '        ■  ----..- 


L.  085.     See  also  other  c 


ea,  probably 


the  decided  weight  of  authority  la  tbat  white 
the  right  of  flrm  creditoia  to  go  against  tbe 
flrm  property  In  postponement  of  the  right  of 
creditors  of  tbe  individual  members  is  a  de- 


rivative right,  and  reals  on  tbe  right  of  the 
ite  that  right  Is  loat 
by  tbe  Uina  flde  waiver  of  tbelr  rlgbla  by  tl 


members  oT  tbe  firm,  and  white  tbat  rl 


payment  of  the  debts  o: 
beis,  or  to  convert  the  Joint  estate  Into  estate* 
In  severalty,  to  prevent  Its  being  subjected  br 
flrm  creditors.  Exparte  Maveu^A  De  G.  J.  A 
B.  664;  Bl  parU  S'^OKbaU,  L.  R.  7  Ch.  1184! 
Cron  V.  Oron'i  EitaU,  66  Mich.  8;  OrOb  r. 
MoTK.  77  Wis.  B28;  Wiaii  v.  Bremner,  60  Wis. 
822;  Menagh  v,  W/iitwU,  53  N.  T.  U6, 11  Am. 
Rep.  683;  PMpg  v,  MeKeeUy.  66  Mo.  664.  87 
Am.  Rep.  878:  Rej/Jmm  v.  MiteheU.  106  Mo. 
886;  Boop  V.  Uerron,  15  Neb.  73;  ArTioid  r. 
Bagerman,  46  N.  J.  Eq.  186;  Barbg  v.  Qaii- 
gitn.  88  W.  Va.  346.  6  t.  R.  A.  740;  Bhaeket- 
ford  T.  Sacktlford.  S3  Oratt.  608;  National 
"-  -l  V.  Bpragve,  31  N.  J  Eq.  530:  French  v. 
joil,  12  N.  H.  458;  Ftack  v.  Chamm,  89 
Hd.  811;  aemenU  v.  .Jmup,  86  N,  J.  Eq.  609; 
Elliot  V.  Stetent.  88  N.  H.  811;  GaUaghtr>t  Ap- 
peal, 114  Pa.  868,  60  Am.  Rep.  WO;  Patlenon 
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BeMti,  Hod.  Eq.  SfS  "m,  788;  Hare  &  W'a  oote 
to  SM  V.  Prime,  2  Wbfte  &  Tudor,  Lead.  Cas. 
Id  £q.  pt.  1,  p.  858.  Tbe  principle  coDtrolM Dg 
•tn'tbese  cases  is  staled  wltb  precisiOD  by  Judge 
DisoD,  deliveriDg  the  opinion  of  lbec«urt  In 
AmM  T.  Hagerman,  4B  N.  J.  Eq.  188.  We 
quote  from  that  opinion  at  large,  as  we  adopt 
mod  approve  the  reaaoulng  of  the  conrt:  "la 
equl^,  a  psTtDersbtp  la  for  some  porpoaes 
deemed  a  Biogleeotlty.  Thus,  wben  tbe  prop- 
er^ iDTolved  [a  the  bualoeas  of  a  partneiahip 


iongiog,  not  to  the  penoos  composlag  the 
flrm,  hut  to  a  distinct  debtor,  (he  partoerablp, 
and  is  need  first  to  llauidBte  the  debts,  .  .  . 
Tand  oalv  tbe  surplus.  If  any.  Is  surrendered  to 
.  the  individual  parlnen.  Thla  equitable  prac- 
tice rests  upon  the  presumed  Inientlou  of  tbe 
iwrtners  themgelves,  and  bence  ts  primarily 
considered  as  their  equitable  right  oninst  eacb 
other.  Consequently,  since  the  aeciaion  of 
Lord  Sldnn  la  Bx  partt  Bufin.  8  Vea.  Jr.  119, 
it  has  been  generally  held  that  tbe  partners 
could  put  an  end  to  this  right,  and  that  If,  by 
their  agreement,  tbe  partnership  la  dlBsolved 
and  its  property  la  assigned  lo  one  of  tbelr 
number  or  to  a  stranger,  as  hta  own.  with 
out  reservation  of  the  right,  the  right  t«  have 

rrlnersblp  debts  paid  out  of  that  property 
eilincl.  .  .  .  OrofflDg  out  of  this  rifrht 
of  partners  has  arisen  a  correapODding  equity 
in  partoersbip  credltOTs  to  have  their  debts 
flrsl  satlf^ed  out  of  Uieflrm  pruperty,  which 
is  now  deemed  a  suhstanllal  element  of  their 
demands.  Gknerally,  It  may  be  aald  that  this 
equity  of  creditors  coutiaues  only  so  long  as 
the  right  of  partners  against  each  other  sub- 
sists, and  perishes  when  that  terminates;  but 
this  is  not  unlvei«ally  true,  for  this  eqidty  may 
aurvive  the  right  to  which  ordinarily  it  is  a^ 
tached.  In  this  respect  it  resembles  the  claim 
which  tbe  general  creditors  of  an  individual 
have  upon  bis  property;  it  Is  nellber  an  estate 
nor  a  lien;  it  Is  ordioamy  but  a  right,  by  lawful 
procedure,  to  acquire  alien  during  the  owner- 
ship of  the  debtor;  yet  under  certain  clrcum- 
alancea  that  Hi^n  may  be  acaulred  after  tbe 
debtor's  ownership  has  ended.  This  results 
from  the  proviaions  of  tbe  ancient  statute  for 
the  prevention  of  fraiida  and  perjuries,  bj 
force  of  which,  when  a  persoD  has  alienated 
his  property  with  intent  to  binder,  delay,  or 
defraud  his  creditors,  the  right  of  those  credi- 
tors remain  as  if  no  alienalion  l^ad  taken  place, 
except  against  the  claimG  of  bona  flde  pur- 
chasers for  good  consideration,  without  no- 
tice. .  .  .  Equity  applies  this  statute  to  a 
partnership,  its  properly  and  creditors,  just  as 
»  would  in  case  of  an  Individual;  end  there- 
fore, while  generally  It  is  true  that  a  partner- 
ship may  defeat  the  equity  of  its  creditors  by 
the  alienation  of  its  property  and  consequent 
BZtiDguiehment  of  the  right  of  its  parlnera 
inter  lae,  yet  if  tbe  alienatfoD  be  effected  with 
with  intent  to  hinder,  delay,  or  defraud  the  firm 
creditors  by  defeating  their  equity,  tbe  claims 
of  creditors  will  be  unimpaired,  and  tbe  prop 
erty  will  be  treated  as  ^tnersbip  assets,  un- 
less it  absll  have  passed  mto  Ibe  hands  of  those 
whom  the  statute  protects."  In  Clemen ti  v. 
.Jetiup.  86  N.  J.  Bq.  669,  it  was  aald:  "Farv 
nerahip  creditors,  in  equity,  have  an  inherent 
ei  L.  R.  A. 


partnership  property  tT'  one  partner  with  tha 
consent  of  the  other  partners,  or  by  all  tbe 
partners,  to  pay  individual  debts,  ia  fraudulent 
and  void  as  to  flrm  creditors,  unless  the  Brm 
waa  then  solvent  and  had  sufficient  property 
remaiolDg  to  pay  the  partnership  debts. "  The 
recognition  of  thia  equity  in  favor  of  flrm 
creditors  does  not  impair  any  prnper  eserdaa 
of  tbe  power  of  the  partnerahlp  over  Its  prop- 
erty or  affaiia,  nor  bring  wllbln  tbe  control  of 
t  court  of  equity  all  partnerahipe  which  are  in- 
solvent in  fact,  or  in  a  condition  of  temporary 
'nability  lo  meet  their  otiligatlotu.  The  i^ 
prehension  of  this  result  seems  to  have  beat 
influential  in  leading  the  court,  in  Siffler  v. 
Knox  County  Bank,  8  Ohio  St.  fill,  to  adopt 
the  opposing  view.  But  the  statute  against 
fraudulent  conveyances  does  not  operate  to 
control   the  lawful   dominion  of  indiriduala. 


equity  to  take  charge  of  aud  administer  their 
estates.  And  yet  ft  cannot  t>e  denied  that  the 
statute  does  restrnin  the  insolvent  from  dispos- 
ing of  his  estate  for  tbe  purpose  of  withdraw- 
ing it  from  liability  to  his  creditors.  Why 
should  a  different  rule  be  applied  to  an  aggrega- 
tion of  individuals  than  to  them  separaielyT 
The  inquiry  must  in  either  case  be  whether 
the  purpose  and  effect  of  tbe  act  are  lawful  or 
forbidden.  If  lawful,  it  mav  be  done  by  the 
individual  or  by  a  firm;  if  unlawful,  the  act  ia 
equally  void,  as  to  the  creditor  Injured, 
whether  it  be  done  by  the  one  or  the  other. 
>  But  it  ia  again  taid  that  It  cannot  be  a  fraud 
for  one  to  devote  whatever  right  or  property 
he  has  to  the  payment  of  an  honeet  debt.  This 
is  true  if  one  devotes  bis  own  property  to  bis 
own  debts;  tmtlsit  not  a  fraud  In  law  If  Aap- 
propriates  his  property  to  pav  B's  debt,  leav- 
ing his  own  creditorsunpaid?'TakeUiecaseat 
bar.  Durfey  and  Ascher  appropriated  one  half 
of  their  joint  estate  to  pay  Ascher's  debt.  Mow, 
if  this  was  all  that  bad  been  done,  it  would  be 
manifest  that  the  creditors  of  Durfey  could 
treat  the  conveyance  as  fraudulent,  because  it 
would  havet>een  a  clear  donation  by  Durfey  lo 
the  creditors  of  Ascber,  at  tbe  expeD!ie  of  hia 
creditors,  he  being  insolvcDt  But  it  ia  said  that 
Ascher  at  tbe  same  time  conveyed  his  interest 
in  Uie  other  half  of  tbe  Joint  estate  to  the  credi- 
tors of  Durfey,  and  so  each  conveyance  became 
a  consideration  of  the  other,  and  each  partner 
received  a  full  consideration  for  his  release  of 
bis  rieht  SB  a  partner.  Tbe  reply  is  that  a  full 
consideration  does  not  make  a  contract  other- 
wise unlawful  valid.  If  A  agrees  lo  do  one 
unlawful  act  if  B  will  do  another,  of  what 
avail  is  it  that  eacb  will  reap  a  benefit  from 
such  act  of  the  otfaerT  Durfey  had  a  right 
to  have  the  partnersbip  property  applied  to 
the  partnership  debts,  and  Ascher  had  a  like 
right  While  these  reciprocal  rights  existed, 
they  weie  of  value  as  property  rights  of  the 
debtors  to  a  certain  class  of  ciediiora, — i.e. 
flrm  creditors.  Now,  it  Is  manifest  tliat  for 
the  very  purpose  of  prerenling  these  creditors 
from  resorting  to  these  rights  for  the  eatisfac- 
tion  of  their  demands  the  rights  themaelvM 
were  waived,  and  attempted  to  be  obliter- 
ated.   We  are  unaUe  to  perceive   any  Just 
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tait«  for  Ilie~rer7  pnrpow  of  otwtrucllna'  bia 
creditors.  It  !■  to  be  noied,  alio,  thai  ndther 
p^ner  coald  make  acenibfthe  tnQucUoo. 
rive  tbouMDd  dollan'  norUi  of  properly  will 
pay  only  (G.OOO  of  debCa,  nbelber  its  pro- 
ceeds be  applied  to  partaerabip  or  lodrnd- 
ual  liabilliies.  Tbe  pnitnen  would,  in  cither 
eVBDi,  >fter  the  payment  of  the  debta  of 
cither  ctau,  owe  proctMly  Ibe  Bameaumi.  To 
permit  Um  conmiDiiialloD  of  the  icheme  would 


be  of  DO  benefit  to  them.  Ita  ante  effect  would 
be  to  withdraw  the  proper^  from  one  cLua  of 
crediton  who  bad  created  toe  joint  estate,  had 
ffiTen  credit  on  tbe  faith  of  it,  and  had  a  right 
to  resort  to  It,  and  to  permit  its  appropriatTon 
to    BDother    claH,  who  dealt  with   the  Indl- 


ner»mp  aaseta  waa  wbal  rematoed  after  pay- 
ment of  the  pannerVhlp  debts.  Tbe  complain- 
ant Is  entitled  to  tbe  relief  prayed  by  its  biD. 
The  dten§  it  mwjof,  and  canae  lemanded. 


OKBOON  BUPREMB  COtJBT. 


STATE  of  Oregon,  er  rd.  A.  C.  TAYLOR. 


V.  P.  LORD  el  al.,  AppU. 
( Or. ) 

1.   A  private  IndlwldnAl   eaiuiat  li»T« 

Cblle  oBeara  •njolnad  from  uHnB  pnbllo 
da  UDleM  same  dTll  or  propertj  rlghta  af«  tM- 
tng  iDTaded,  or,  In  olherwordi,  unlCM  he  StKOloa 
to  set  hurt  br  the  tzaoasotlon. 
S.  tofclloa,«Mof  pwralypwMlceonaerM 
■Seolliic  the  wetfare  of  the  whole  people  or  tbe 
Hate  at  larxe  the  aotloo  of  ■  oomt  eui  be  In- 
Toked  only  ti7  BDoli  ezeou tire  olBoeiB  of  the  state 
■■  are  by  law  Intruated  witti  the  dlschartfe  of 

5.  nie  etaite,  maing  In  Ita  corpor»t«  omr 

pkdtx  for  1  he  protection  ot  Its  propertr  rlBhts, 
■tandt  Id  no  dltTerant  or  better  position  tluu  an 
IndlTidusl  Id  respeot  to  an  Injnnotloa  against 
public  offloaiB. 

4.  Tba  BMra  Btpimtore  of  the  attraney 
generml  tn  hi*  oSei^  cftpael^  to  » 
complaint  or  tilll  shown  to  be  that  of  a  private 
relHior  Ii  not  iUfficlent  to  Impress  It  with  the 
fUDctlODBaDd  oapHcltyot  an  Information  on  mpe- 
teot  to  put  In  mntlOD  the  msohlDery  of  the  courts 
wherebr  they  will  take  oosniisnce  of  questlooi 
pectalnlDR  to  ibe  bish  preroRStlre  poweis  of  the 
state,  or  alTectlns  the  whole  people  In  tbefr  sov- 
erelcD  capacity. 

B.  Tbe  loMtUoa  of  »  site  for  »  pablio 
iaatltatlon,  the  purchase  of  a  tract  of  land 
therefor  at  that  place,  the  employmeot  of  so 
arohtieot  to  draw  plan*,  etc,  for  tbe  bulldloy, 
and  the  lettloR  of  conirauts  therefor  by  a  com- 
mtasJoD  of  which  tbe  goremor  Is  a  member,  are 
matters  auTernmental  and  eiecutlve  tn  their  na- 
ture, with  which  the  courts  caanot  toterfere  by 
hiJUDCtton. 

6.  A  cowinisalon  named  br  the  lagplada- 
tnre.  of  which  the  ffovemor  1«  a  con- 
Btltnent  part,  and  which  iBemnower^l  to  per- 
I'orm  ihe  Bervicnj  which  It  would  otherwise  be 
the  doty  of  the  governor  to  perform,  and  which 
Is  Kovemmental  In  Its  nature,  pertaining  to  mat- 
ters ptibUel  iurli  and  affecting  the  welfare  of  tbs 


■  uoleaa  propvly 

ofeqalt^wUl  mil  ■Miimii  In 
»  tbe  eonstltntlODalUy  of  ft 
lef{lel»tlve  a«t  uolcm  the  case  oomea  witblo 


uuooDstltniloDal  legialstion. 

(January  n.  IBMU 

APPEAL  by  defendants  from  a  decree  of  the 
Circuit  Court  for  Marlon  Counly  in  favor 
of  relator  in  a  proceeding  brought  to  enjoin 
defeodanls  from  executing  a  provigion  of  a 
Blatule  relative  to  the  location  and  erection  of 
a  branch  insane  asylum.    JisiersMf. 


11am  P.  Lord,  71.  R.  Kincaid,  and  Phil  Met- 
echao,  In  their  capacity  as  a  state  board  ot 
commissioners  of  p^ib lie  buildings,  from  carry- 
ing into  effect  certain  acts  of  tbe  legislative 
assembly  providing  for  Ibe  odd st ruction  of  a 
branch  asylum  in  the  easlem  portion  of  tbe 
elate,  and  spprnprietlng  money  therefor,  be- 
cause of  Ibe  alleged  uccODStilulionality  of  the 
portions  thereof  locating  such  asylum  in  eesl- 
eru  Oregon.  The  amended  complaint,  omit- 
ting tbe  caption  and  formal  parts,  is  as  follows: 
That  the  relator  herein,  in  connection  with 
other  citizens  of  tbe  state  of  Oregon,  Is  a  resi- 
dent laipayer  withia  said  Blate,  and  owns 
property  within  said  stste  subject  to  laiation 
therein.  That  the  defendento,  Wm.  P.  I»rd. 
H.  R.  Kincaid,  and  Phil  Metscban,  are,  in  the 
order  In  which  their  names  appear  in  this 
amended  complaint,  tbe  governor,  secretary  of 
aiste,  and  state  treasurerof  tbe  slate  of  Ore- 
gon, and  as  auch  constitute  tbe  board  of  com- 
mlssiooent  of  public  buildings  for  said  state  of 
Oregon,  and  as  such  board  are  bound  to  ex- 
pend large  snma  of  tbe  moneys  ot  plaintiff,  to 


NOTX.— For  dental  of  Injunction  to  restrain  gay.  i  I 
emmmtal  or  pollClc&l  action  merely  because  un-  , 
const llutlonal.  see  also  Fleicher  t.  Tuttle  (lU.)  K  ' 
L  K.  A.  US.  and  naU;  Btale  v.  Peonoyer  (Or.)  M  I.  '  ' 
Bl  I^  R.  A. 
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lutsepalso.oD  the  ottker  hand,  HoCuiloiiii 
D  rB.  C)  IS  L.  R.  A  Ua  and  State  *.  Cui 
I  iWu.>  i;  L.  EL  A.  lU. 
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npeod  Isrge  •rnns  of  monef  belonging  to 
lue  pldotlfl  Id  the  pnrchaae  of  liods  at  aome 
polDt  east  of  the  Catcade  mountalna  for  tbe 
ixirpose  of  conatmctltig  what  ia  alleged  to  be 
n  braodi  a^lum  Id  the  eutern  portion  of  wld 
diiite,  u  one  of  Uie  public  InstltutioDa  of  the 
'  Ktate,  which  said  acts  of  the  defendaDta  afore- 
BHid  they  claim  to  exercise  under  and  by  virtue 
of  a  lo-called  act  of  tbe  legislaUve  awernbly  of 
tbe  said  stale  purporting  to  have  been  paKsed 
b;  laid  ieKlsIature  at  tbe  17th  bienntal  sea- 
BloD  thereof,  which  aald  act  was  filed  in  the 
office  of  tbe  Kcreiaiy  of  state  on  the  2l8t  day 
of  February,  1B9S.  That,  of  tbe  aforesaid 
mooeya  of  tbe  plaintiff,  sold  defendants  pro- 
pose to,  and,  unless  resiralned  b;  this  honorable 
court,  wiU  expend  of  the  moneys  of  the  plain- 
tiff tlien  claimed  to  hare  been  approprieied, 
and  also  nbseqaently  appropriated  bj  the  Ititb 
Uennlal  aesstoo  of  ssld  lei^slatnre,  toe  som  of 
(IW.OOO,  fn  the  conitraction  of  said  buildings 
and  fltting  tlie  saiue  for  use,  ud  for  lauds  on 
which  to  erect  said  bnildtnga.  That  the  said 
defendants,  as  such  board,  toreaton  to,  and  are 
about  to,  appoint  three  dlizena  of  the  state  of 
Oregon,  to  be  known  as  supervisors  of  tbe 
work  of  coDstructlDg  such  buddlogi,  In  some 
«f  tbe  counties  east  of  the  Cascade  inouotaios, 
mote  than  800  miles  from  tbe  seat  of  the  gov- 
ernment of  said  state,  wbicb  said  alleged  super- 
visor* are  U>  have  charge  of  the  work  of  con- 
structing such  buildings  on  lands  to  be  pur 
chased  and  paid  for  by  tbem  of  tbe  moneys  of 
the  plaintiff,  and  threaten  to,  and  are  about  to. 
direct  said  Hupervisors  to  expend  large  sums  of 
money  belonging  to  tbe  plalotlff  aforesaid  in 
advertlsinE  for  plana  and  specifications  for 
such  buildings,  and  are  about  to  proceed  to 
construct.  In  pursuance  of  said  sacaljed  set 
of  sold  legislature  aforesaid,  a  branch  insane 
asylum  and  a  public  ioslitulion,  together  with 
outbuildings,  escsTations,  and  appurtenances 
thereto  which,  in  the  Judgment  of  said  alleged 
supervlson,  may  be  necessary,  under  tbe  direc- 
tion and  supermnr  control  of  the  defeodaots 
hereinbefore  namea,  and  are  about  to  expend, 
of  moneys  of  tbe  ptalnliff  aforesaid,  tbe  snm 
of  tl.SOO.  to  the  said  s<H»lled  supervisors,  for 
their  alleged  services  in  the  coostruction  of 
said  work.  That  the  said  defendants,  as  sucb 
board,  propose  to,  and  uoless  restrained  will, 
if  said  buildings  are  permitted  to  l>e  constructed 
and  erected,  employ  a  superintendent  to  con- 
duct said  lustitution,  at  a  salary  of  (2,000  per 
annum,  and  assistant  physicians  and  attend- 
ants, all  to  be  allowed  tbe  same  compensation 
now  fixed  by  law  for  like  officers  and  attend- 
ants at  tbe  state  insane  asylum  at  Salem.  That 
the  aald  proposed  expenditures  of  the  plain- 
tiff's moneys  aforesaid,  if  permitted,  would  be 
coDtrarf  to  law  and  tbe  Oonsiituiion  of  the 
state  of  Oregon,  in  that  the  said  institution  is 
not  being  constructed  at  the  seat  of  govern- 
ment of  the  said  atate.  but  more  than  800  mflea 
therefrom;  that  the  expenditures  extend  (o  the 
equipping,  furnishing,  officering,  and  main- 
taining the  same,  ana  will  greatly  increase  the 
81  L.  R.  A. 


burden  of  taiatioD,  and  requlra  the  czpeadl- 
ture  of  9100,000  more  than  woukl  be  neCM- 
sarv  to  expend  In  tike  constractlon  of  Uk» 
bnfldlDn  n  tbe  sent  of  gorcnment.  Aod  Ibe 
;  plalDtifl  further  alleges:  That  tbe  uinnal  cart 
'  of  maintaining  Uie  same  after  It  Is  equipped  and 
,  ready  for  use  will  be  tSO.OOO  per  annain  more 
than  would  be  nec«*tBi7  to  be  expended  in  main- 
talnlng  like  services  for  tbe  nnfortiu>*l«  fnaatie 
of  said  sUte,  If  the  same  fadlitiM  ara  provided 
therefor  In  connection  vridi  tbe  hksiJtadoD  now 
in  operation, atthesealofffOTemment.  Tlwt, 
anless  restrained  by  this  honorable  court,  tbe 
defendants  will  purchase  and  pay  for  the  lands 
aforesaid;  cootract  therefor,  and  hnild,  and 
pay  for  said  building;  appoint  theauperHaoia, 
aod  employ  superlo  tendon  la,  physicians,  and 
alleodanti,  upon  salaries  as  aforesaid,— bII  to 
be  paid  out  of  the  public  funds  of  tbe  stnte  of 
Oregon,  raised  by  taxation,  thereby  greatlj 
increasing  plaintiff's  burden  of  taxation,  to  the 
great  and  Irreparable  injury  of  plaintiff.  Tlutt 
plaintiff  has  no  plain,  speedy,  or  adequnie 
remedy  at  law  for  the  redress  of  the  gricT- 
ances  herein  complained  of.  WheiefMe  phdu- 
tiff  pravi  that  an  injunction  may  Issue  re- 
straining tbe  defendants  and  their  agents^ 
servanis.  and  attorneys,  from  using  tbemone7s 
of  the  plaintiff  for  any  of  the  purposes  which 
they  propose,  as  specified  In  the  complaint, 
and  that  on  final  bearing  said  Injunction  tie 
made  perpetual,  and  for  such  further  order  or 
relief  as  ma^  be  meet  with  equity,  and  nlao  for 
costs  and  disbursements. 

James  McCain,  District  Altomey  for  tbe 
Third  Judicial  District. 

H.  J.  Bigger  and  W.  H.  Holmes,  Attorney* 
for  PlaintilT 

Stale  of  Oregon,     > 
County  of  Marion,    f 

I,  A,  C.  Taylor,  being  first  duly  sworn,  nj 
thatl  am  the  person  commencing  the  aboveac- 
tioD  as  relator  for  and  Id  behnit  of  the  state  of 
Oregon;  that  I  have  read  the  foregoing  com- 
plaint, and  know  the  contents  thereof;  that  1 
oelleve  said  complaint  to  be  tme, 

A.  C.  Taylor. 

Subscribed  and  sworn  to  before  me  this  U 
day  of  March,  18SS. 

Webster  Holmes, 

[Seal.]  Notary  FubHc  for  Oregon. 

The  defendants  demurred  to  the  complaint 
upon  tbe  grnnnd  that  ft  does  not  slate  facts 
sufficient  to  constitute  a  cauiw  of  'auit,  which 
demurrer  beln^  overruled,  the  defendatits  an- 
swered. A  trial  was  had  upon  the  Issues  thus 
joined,  resulting  In  a  decree  in  accordance  with 
the  prayer  of  tbe  complaint,  from  which  de- 
fendants appeal. 

Matn.  Oeorgv  Q.  BingbrnM  and  J.  C 
MorelMiid,  for  appellants: 

Injunction  will  not  lie  to  restrain  execntive 

P^e  V.  The  Govtmer,  20  Mich.  SSO,  18 
Am,  Rep.  89;  Stale  v,  7bwn»,  8  Qa.  878;  fto- 
pb  V.  Sitiea.  16  111-  ass.  «8  Am.  Dec.  601; 
FHo^  V.  Taiti,  40  111.  126;  8taU  v.  WamuM, 
23  La.  Ann.  1,  2  Am.  Bep.  712;  Re  Beimai, 
89  Me.  608.  04  Am.  Dec.  603;  Be  Inquiria 
Submitted  Av  Ooverwr,  66  Mo.  369;  State  v.  The 
Governor,  26  N.  J.  L.  SB);  Jonuboro,  F.  B.  A 


D,.  z...;i„Coe>^Ic 


BtAirm,  »  nL  Titlob,  ▼.  Lokd. 


A  Oni  3Wnp.  Cb.  r.  Broun,  8  But  490; 
MnMiu  T.  7A«  OswrfMr,  1  Aik.  OTO,  S8  Am. 
Dec.  846;  Stal4  t.  EM   _ 
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Dec  846;  'stal4  t.  ZirfawocL  14  Iowa'  1( 
lite  presideot  of  the  United  8tete«  c 


atltuttoDftl.  nor  will  ■  bftl  lu^g  aacb  a  pnr- 
pow  be  allowed  to  be  filed. 

JftMutmi  V.  JMiuMt.  71  U.  8.  4  Wall.  470, 
IB  L.  ed.  487. 

Tbe  court  will  not  grant  an  inJuDctloD,  ns- 
lesi  the  plaintiff  provei  tbat  be  will  be  dam- 
aged. BpecaladoD  will  not  anawet  Ibe  de- 
■nandi  of  the  law. 

Qiblm  T.  Qrmt.  M  MlaL  612;  Toj^tur.  Qa»- 
(on.  10  Ot.  SaS;  Stale  t.  Pmnoyer,  3ft  Or.  20S, 
2fi  L.  R  A.  602;  BiU'a  Code  1886,  §  107;  A- 
mm  T.  Wattier,  9S  Or.  75. 

Wben  an  act  of  Ibe  legislstuie  baa  long  been 
ncognlzed  as  Undlog,  and  wben  important 
■flaua  of  Ibe  oommunit;  affecting  lodiTldual 
rlgbta'baTe  been  transacted  in  accordance  with 
Ita  proTiBJoDe,  it  ahould  not  be  disturbed,  on* 
leaa  it  plaloly  and  tmequivocaUj  confllcta  wltb 
the  organic  law. 

OntUifoT^  T.  Beard,  IS  Or.  469;  EodlicA,  In- 
tcrpretatioD  of  Statntee,  8  027;  StvaH  r.  Laird, 
e  0.  B.  1  Crancb,  20B,  2  L.  ed.  110;  Ooolej 
Const  LIm.  pp.  81,  82;  KtOy  t.  MaUnoniaA 
Oovntt.  IB  Or.  809;  Mitehelt  t.  Campb^.  19 
Or.  IBS:  Feo/iU  v.  La  Salie  Covnty  »tpen.  lOU 
HI.  004;  Mom  v.  Beadins,  21  Pa.  188;  JeAn- 
*m  T.  JeUa  A  O.B.  Oe.ZS  m.  207;  Peoptt  t. 
Dagton,  60  N.  T.  STJ:  Bogere  r.  Coedut'n,  9 
Mass.  4m 

Mmrt.  JMaM  S.  HeCain.  District  Attor- 
ney, H.  J.  B1ks«>',  and  WIIUmu  H. 
■  HoW««,  for  respondent: 

The  appellania  are  ecting  without  anibority 
of  law,  and  in  Tlolation  of  the  Constltutloo  of 
the  state  of  OreKOO,  and  may  be  enjoined  like 
other  corporate  officers  from  wasting  public 
funds  In  doing  that  which  the  law  giTes  them 
no  authority  to  do,  or  for  proceeding  In  aman- 
oer  conirar;  to  that  prescribed  by  law. 

Carman  J.  Woodruff,  lO  Or,  180;  White  v. 
Multnomah  County  Oomn.  8  Or.  817,  67  Am. 
Rep.  20;  Wormington  t.  Piwet,  33  Or.  608: 
Baker  t.  Payne,  Id.  880;  Ria  t,  SmiW,  9  Iowa. 
570;  Brake  v.  PkiUipi.  40  111.  888;  CoUon  t. 
BaneMt.  IS  m.  618;  Webiler  \.  Hartoinlon, 
S3  Conn.  181;  Portland  £  W.  Valley  R.  Oo.y. 
Portland.  14  Or.  188,  S8  Am.  Kep.  299. 

The  relator  need  not  be  the  real  party,  or 
bave  any  special  interest  to  enforce  a  public 
rigiht,  but  as  a  Toter  and  citizen  be  has  a  gen- 
eral interest  in  the  execution  ol  (he  law. 

.'Hate  V.  Ware.  18  Or.  880. 

Tbe  same  rule  applies  In  tbis  case  as  In  an 
application  for  mandamui. 

The  relator  need  show  no  farther  Interest 
than  that  of  a  dtizen  interested  In  harine  tbe 
law  enforced  or  observed,  or  an  unlawfiS  act 
enjoined. 

Pike  County  Comri.  t.  Bwpfe,  11  Hi.  306; 
HaU  T.  Beopte.  07  Dl.  807;  Qleneoe  t.  People, 
•am.  888;  People  r.  Paeheco,  29  Gal.  212; 
Linden  t.  Alameda  County  Supere.  40  Oal.  7; 
Sanger  y.  Kenv^ee  Countu  Oomrt.  20  He.  291; 
Beffner  t.  Qm.  28  Pa.  108;  I^iofie  t.  Begenti 
■qf  Univernty,  4  Hlcb.  98. 

Injunction  Is  the  proper,  in  fact  tbe  only, 
remedj,  as  the  appellants  bare  acted,  and  pur- 
A  L.  R.  A. 


^at»  T.  Jtidgt  of  7th  Jvd.  Ditl.  «.  43  Ia, 


Briigemor  t.  Bedgert,  1  Oddw.  2S9;  Marian 
County  V,  Orundii  dunty,  B  Sneed,  490;  Hll- 
Ihtrd,  InJ.  448;  Higb,  In].  ^  1808,  1S1«,  1821, 

Article  14,  section  8,  of  the  ConsiitutloD  at 
the  state  of  Oregon  prorlde*  that  all  the  pub- 
lic lostltultons  Id  the  state,  hereafter  provided 
for  by  tbe  leBlslatlve  assembly,  shall  be  located 
at  tbe  leat  of  goTemment. 

The  act  by  which  tbe  leglstative  atwmbly 
■ought  to  anthorlce  the  appellants  to  locate  « 
site,  and  erect  one  of  the  [niblic  fautlmtions  of 
Ibe  state  In  eaitem  Or^on,  waa  clearly  uocdd- 
■titutiooalaod  void. 

Cooley,  CoosL  Llm.  81. 98;  Sutherland,  Stat. 
ConstT.  g§  807,  808;  Tbraop,  Fob.  Off.  jt  840, 
note  0,  §3  0S6,  868,  note  8. 

Consatntloiis  are  always  to  be  conatmed 
atrlctly. 

G^n$  T.  Ogden,  2S  U.  B.  9  Wheat  188.  « 
Z..ed.  68. 

Counsel  for  appellanta  baa, failed  ta  dlstlo- 


poM  and  threaten  to  act.  In  vlolatioo  of  tbe 
Oonetltutioo  and  tbe  rljcbtsof  tbepeoole.  who 
have  only  tbe  remedy  of  injunction. 


niah  between  tbe  governor  of  the  stale  acting 
in  bis  esecatire  capadtr,  and  bis  acting  in  a 
clerical    capacity  in '  tbe   discharge  ot  some 


The  Inquiry  primarily  li,  la  the  act  sought 
to  be  reatrfllned  by  tbe  injunction  one  which  la 
purely  mlniatertaJ;  or  does  It  partake  of  any 


element  of  Judgment  or  discretion  upon  the 
pan  of  the  gOTCrnorT 

Fennoyer  v.  MeCantuKtghy,  supra;  State  T. 
Chaee,  5  Ohio  8t  S38;  Tenneieee  A  0.  B.  Co. 
v.  Jfoim.  86  Ala.  871:  Gotten  v.  SUit.  7  Jones, 
L.  540;  State  v.  Police  J-ary,  89  U.  Ann.  769; 
Broome  t.  Gainn,  48  Md.  072:  Middleton  t, 
Zow.  SO  Oal.  597;  Gray  v.  State.  73  lod.  067; 
Barpending  t.  BaigM.  89  Cal.  189,  3  Am.  Rep. 
483;  MoCl  T.  Penneylnania  S.  Oi.  80  Pa.  9,  7S 
Am.  Dec.  094;  State  v.  Eirkwood.  14  Iowa.  168; 
State  V.  Blaedel,  4  NeT.  341;  State  v.  White- 
tide*.  80  8.  0.  079,  8  L.  R  A.  777;  Qreenieood 
Cemetery  Land  Co.  v.  Botttt.  17  Uolo.  16«.  10 
L.  R  A.SeB;Hechero,Pnb.  Oft.g|904«(M9.,- 
Hoses,  Handamua.  80. 

WoWertaii,  J.,  delivered  tbe  opinion  of 

Wben  this  case  wh  here  before  (36  Or.  300, 
30  L.  R.  A.  862),  we  held  that  a  private  Indi- 
vidual could  not  have  public  ofBcers  enjoined 
from  using  public  funds,  unless  It  could  be 
shown  Ihal  some  civil  or  property  rights  were 
belog  invaded,  or.  In  other  words,  tbai  the 
Individual  was  going  to  get  hurt  by  tbe  trans- 
action. Upon  tbal  principle  it  nea  decided 
that  be  should  be  required  to  show  that  tb« 
location  and  building  of  tbe  branch  asylum  in 
eastern  Oregon  would  be  atlended  with  greater 
cost  and  expense  than  if  constructed  at  the 
capital,  thereby  Increasing  tbe  burden  of  taxa- 
tion which  would  be  imposed  upon  bim,  with 
otbeia,  whose  duty  It  is  to  contribute  to  lb* 
support  of  tbe  government.  It  waa  also  beM 
that  tbe  state,  suing  in  its  corporate  eapadty 
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for  the  MotectloQ  of  fta  property  righu,  stood 
in  DO  diffeient  or  better^ontfoD  1q  tbU  regard 
(ban  sn  individual.  Thla  doctrine  Is.  sup- 
ported b;  biah  authority.  Allen,  1.,  in  iVo- 
j)tt  T.  Canal  ^MrJ,  SS  S.  Y.  895,  sajs: " Wben 
tbe  Btate  aa  pleintlS  Invokes  tbe  aid  of  a  court 
of  equity.  It  ia  not  exempt  from  tbe  rules  ap- 
plicable to  ordinary  aurora;  thai  la,  it  muat 
establish  a  case  of  equitable  cognizance,  and  a 
right  to  the  particular  relief  demanded."  And 
SB  ia  said  bv  tbe  same  eminent  Jurist  in  Pto- 
pU  V.  Ingertol,  58  N.  T.  U,  17  Am.  Rep.  178: 
"A  dlalinciioD  ia  to  be  observed  between  ac- 
tions by  the  people  or  the  stale,  In  right  of  the 
prerogative  incident  lo  Boverelsnty>  and  those 
fouoded  upon  some  pecuniary  interest  or  pro- 
prietary right.  The  latter  are  governed  by  tbe 
(Odinary  rules  of  law  bj;  which  rights  are  de- 
termlued  between  individuals."  To  the  same 
effect  ia  the  docirioe  anoonnced  in  People  v. 
fUldt,  58  N.  T.  514.    See  also  2  High,  In]. 

y887.  So  tbat  we  then  concluded  the  plain- 
herein  occupied  no  belter  or  superior 
position,  ftom  a  legal  atandpoiot,  for  enforcing 
the  remedy  sougnt  to  be  Invoked,  than  the 
tdaintift  in  Sherman  t.  BeUov4,  24  Or.  558. 
From  this  position  we  see  no  sufficient  reason 
for  receding,  aa  we  believe  it  to  l)e  sound  in 
law,  and  supportbd  upon  reason  and  authority. 
It  ia  insisted  tbat  tbe  decision  in  WiiU  v, 
Mnllnomah  County  Comrt.  18  Or.  817,  G7  Am. 
Rep.  20,  stands  in  the  way  of  this  position,  but 
we  do  not  tbink  so.  White  bad  a  private  in- 
terest to  subserre  In  bringlug  tbe  euJL  The 
increase  oC  the  burden  of  taxation  consequent 
upon  mainlsining  the  macblnerj'  necesaaiy  to 
secure  a  registration  of  voters  under  tbe  Jaw 
was  sufficient  to  give  himastaudiDg  in  court 
to  restrain  llie  invasion  ot  a  private  right.  8ee 
FkUher  V.  TuliU,  and  Blair  v.  lli'irichten.  161 
HI.  41.  26  L-  R.  A.  143.  But  tbe  question 
touching  tbe  povierof  the  court  to  interfere  by 
inJunclioD  in  restraint  of  Ae  action  of  the 
county  commissioners  n as  not  mooted  at  the 
bearing,  and  was  not  a  point  In  controTcray, 
although  jurisdiclion  was  necefsarily  assumed 
before  the  uliimale  question  in  tbe  case  could 
have  been  decided.  So  tbe  case  Is  not  In  point, 
nor  is  it  controlling  here. 

It  Is  stoutly  contended  that  it  is  shown  by 
the  evidence  taken  and  submitted  that  the  re- 
lator will  be  damnified. by  reason  of  the  location 
and  construction  of  toe  branch  asylum  at 
Union,  under  tbe  rule  above  established.  We 
have  carefully  examined  all  the  testimony 
found  in  the  record,  and  are  unable  to  concur 
with  this  view.  The  whole  theory  of  the  le- 
lalor,  t>y  which  be  seeks  to  eatabliab  Injury.  Is 
based  upon  the  assumption  that  the  legislative 
and  executive  departments  of  the  stale  will,  in 
tbe  event  tbat  the  location  iind  construction  of 
the  branch  asylum  la  reatraincd.  provide  ways 
and  meana  lor  The  conatruclion  of  such  In- 
atiiution  upon  what  ia  known  aa  the  "Cottage 
FarTn,"^a  tract  of  land  now  belonging  to  the 
state,  and  situate  some  8  miles  from  the  capital, 
— and  thereby  prevent  tbe  necessity  of  purchaa 
ing  and  acquiring  other  lands  upon  which  to 
establish  and  construct  such  buildings;  that 
they  will  utilize  In  connection  therewiih  ~"- 
(ain  ovttbuildingB  now  In  use  by  tbe  state, 
save  the  expense  of  constructing  other  like 
buildings;  and  that,  by  reason  of  toe  proximity 
SIL-R.  A. 


ot  anch  lootion  to  the  pceMnt  lUte  saflnat, 
they  cotild  dispense  witb  tbe  cost  of  an  addi- 
tional  superintendent  and  some  additional 
physldaQi  and  aasiatants.  But  who  cao  say 
that  the  le^lature  would  be  content  to  build 
tbe  branch  anlumat  tbe  Cottage  Farm,  or  tbat 
it  would  see  fit  to  utlliee  the  outbuildings  now 
'~  ee  In  connection  therewith,  or  tbatitwouki 
in  any  event,  provide  for  the  employment 
in  additional  superintendent,  and  other 
physicians  and  assistants?  The  matter  Is  of 
such  vital  and  public  concern,  and  attended 
with  Buch  diverse  and  dependent  drcum- 
atances,  and  so  wholly  and  peculiarly  wiibla 
the  province  of  tbe  fegislature  to  devise  the 
ways  and  means,  that  it  would  be  but  a  con- 
jecture at  best  to  attempt  to  determine  In 
advance  tbe  result  of  Ita  aeliberatioaa  in  this 
respect.  If  the  conditions  assumed  wereeatab- 
llshed,  then  the  question  might  possibly  be 
capable  of  demonstration  J  but  where  the  estab- 
lishment of  these  conditions  is  llrat  left  to  a 
body  with  discretionary  powers,  the  ultimate 
question  for  tbe  court  to  pass  upon  becomes 
speculative,  and  too  remote  for  practical  solu- 
tiou  and  determination.  So  we  are  constrained 
to  pass  the  point  without  further  comment 
touching  the  evidence  submitted. 

But  It  Is  now  contended  for  tbe  first  time 
that  this  is  a  suit  by  tbe  state  in  the  right  of  a 
prerogative  incident  to  sovereignty:  thatit  waa 
instlCuied  I)y  the  law  officer  of  the  staui  in  tbe 
Interest  of  the  whole  people,  and  being  so  in- 
Bliluted,  the  high  prerogative  poweraofgOTeni- 
ment  are  set  in  motion,  and  that  the  rourts  of 
appropriate  jurisdiction  will  lake  cognizance 
to  control  tbe  officers  of  stale  from  actinE  in 
violation  of  duties  Imposed  upon  them  by  law,  ■ 
and  more  especially  where  they  sustain  trust 
relations  to  tbe  nbole  people. ^not  in  tbe  sense 
that  a  public  office  la  a  public  trust,  but  aa  it 
pertains  lo  the  public  funds  of  the  people, 
raised  by  taxation,  and  intrusted  to  their  man- 
agement  and  control  under  the  laws  oT  tbe 
Elate.  Under  the  common  law,  -suit  was  insti- 
tuted Id  behalf  of  the  Crown,  or  of  Ihoae  who 
partook  of  its  prerogative,  by  the  attorney  gen- 
eral, who  made  bin  complaint  to  the  court 
purely  by  way  of  informstion.  A  private per- 
wn,  having  cause  to  complain  in  a  court  of 
equity,  proceeded  by  written  statement  of  his 
cause,  which  was  called  a  "bill  in  chancery." 
In  all  cases  of  suits  which  immediately  con- 
cerned tbe  rights  of  the  Crown.  Ita  officers 
proceeded  upon  their  own  authority,  without 
the  intervention  of  any  other  person:  but. 
where  the  suit  did  not  Immediately  coocem 
Ibe  rights  of  the  Crown,  Ihey  generally  de- 
pended upon  tberelation  of  some  person  whose 
name  waslneerledin  the  information,  and  who 
was  called  the  "relator."  Ii  sometimes  hap- 
pened that  tbe  relator  had  an  individual  inter- 
est in  the  matter  in  dispute,  as  where  he  was 
entitled  to  compensation  for  an  injury.  In 
such  a  case  his  personal  complaint  was  joined 
to  and  incorporated  with  the  information 
given  to  the  court  by  tbe  Crown  officer.  These 
together  compriaed  what  Is  known  and  termed 
aa  an  "Ittformalion  and  bllL"  It  was  the  geo- 
ersl  practice,  where  suits  immediately  con 
cerned  the  right  of  the  Crown,  for  the  Crown 
otficers  lo  proceed  without  a  relator;  yet  by 
reason  of  a  prerogative  of  the  Crown  not  to  pay 
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«aals  to  ft  ml^ect,  except  to  ceHala  cam, 
aometlmes.  through  the  leoderiieM  of  the  offl- 
ceTB  tonarda  the  dtfendant,  the  InterpMltioo 
of  a  relator  was  leqolied,  agsloat  wboin  tlie 
«oeta  were  taxed  io  caae  it  appeared  (bat  tbe 
salt  WR8  Improperly  Instiinted  or  proeecnted. 
The  inlrodnctioQ  of  a  relator  was  a  mere  act 
of  favor  OD  the  part  of  the  Crown  and  lu  offi- 
cers. Story,  Eq.  PI.  »lh  ed,  gS  7,  8;  1  Dbd. 
Ch.  Pr.  a,  8.  7. 11,  13;  8taU  v.  Dayton  <tS.  B. 
S.  Co.  86  Ohio  St.  4A4;  AUy.  Oen.  t.  Delattare 
di  B.  B.  R.  Co.  VI  N.  J.  Eq.  681,  In  Aitg. 
Oen.  T.  DtiWtn.l  Blieh.  N.  B.  812,  Lord  Redes- 
date  tays:  "Tbe  relator  ts  Introduced  prop- 
erly by  ibe  altoroey  general,  that  Ibere  may  be 
■ome  person  responalble  for  the  casta  of  tbe 
proceedings,  If  flnallv  ibere  should  be  an 
opIoluD  in  the  court  tbit  tbe  informallon  has 
been  f mproperly  inatituled.  or  if  in  the  course 
of  the  proceedincs  It  should  be  in  any  maoDcr 
Improperly  conoucted.  It  ia  for  the  benefit  of 
tbeaubtectthat  tbe  atlorney  general  In  all  those 
pioceeoings  provides  persons  to  be  responsible 
••  relators  Id  the  information,  that  tbe  court 
ma;  award  aeainat  tbetn  what  tbe  court  can- 
BOtdoagdnMhlm.'*  So  that  the  relator,  where 
tbe  proceeding  immediately  ramcemed  the 
ligbts  of  the  Ctowd,  except  so  far  as  to  stand 
8por=(ir  for  coeta  tn  case  the  Crown  officers 
were  unmccessful  In  tbe  auit,  bad  no  personal 
right  or  authority  to  become  a  party  to  tbe  pro- 
ceeding, either  by  relation  or  otherwise.  It 
was  only  io  caaea  wbere  he  had  eome  private 
or  Individual  Interest  to  subserve,  eitberin  con- 
junction with  the  rights  of  the  Crown,  or 
wberetn  it  was  the  provloce  of  the  Crown  to 

firotect  the  rights  of  lis  subjects,  acquired  from 
t  by  grant  or  otherwise,  that  he  could  as  a 
matter  of  rlsht,  interpose,  asa  relator,  through 
the  attorney  general,  to  set  in  motion  the  ma- 
chinery of  tbe  court. 

Tbe  caae  atands  diflerent  in  mandamus 
proceedings.  There  a  private  person  may,  Id 
behalf  of  the  public,  and  without  showiog 
any  individual  or  special  interest  to  be  sub- 
served, become  a  relator,  and,  through  the 
proper  stale  offleer.  Institute  tbe  proceeding. 
Althooich  tbe  aulhoritles  are  much  divided 
it  is  settled  in  this  stale  that  "where  the 
question  is  one  of  public  right,  and  Ibe  ob- 
ject of  tbe  mandamus  is  to  procure  tbe  en- 
forcement of  a  public  duty,  tbe  people  are  re- 
garded as  tbe  real  party,  and  the  relator,  at 
whose  inettgatiOD  the  proceedings  are  iostl- 
tuted,  need  Dot  show  that  be  has  any  legal  or 
special  interest  in  (he  reault;  it  being  sufficient 
to  show  Ibat  he  is  a  citizen,  and  aa  aucb  is  in- 
terested In  tbe  execution  of  ibe  law,"  8taU  v. 
Wan.  18  Or.  888;  High,  Extr.  Legal  Rem. 
§  431.  But  in  equil&ble  proceedings,  where 
the  immediate  rlghu  of  the  Crown  were  alone 
concerned,  we  have  seen  that  the  attorney  gen- 
eral only  could  Invoke  the  action  of  the  courts 
throogb  tbe  inatmmentallly  of  en  Information, 
and,  If  a  relator  was  made  a  party,  it  was 
at  bia discretion  that  Ibere  be  someone  to  stand 
responaible  fortbeeoets;  the  relator,  aa  of  right 
havlrkg  no  Interest  in  the  proceeding,  and  no 
power  or  authority  to  direct  or  control  the  auU 
in  any  particular  whatever. 

Tbe  attorney  general  could,  at  common  law, 
by  Information  In  chancery,  enforce  Imata 
and  prevent  pnbilc  nuiaances  and  the  abase  of 
SI  L  R.  A. 


Iruat  powers.  P»oplt  t.  Miner,  S  Lans.  89C. 
Hia  Bupervislon,  through  equitable  Instmmen- 
talttlea,  of  public  tmsls,  and  bis  authority  to 
prevent  tbe  abuse  of  trust  powers  public  in 
their  nature,  were  apparently  tbe  outgrowlh 
of  equitable  Interposition  regarding  charitable 
osea.  It wasformerly heldthatltwasthesotircfl 
from  which  tbe  funds  were  derived,  and  not 
tbe  purpose  for  which  they  were  dedicated, 
that  constituted  tbeuaecbaritable.  Atty.  Gen. 
V.  H»eli$,  S  Sim.  ft  Sin,  77.  But  aubsequentjy 
It  was  settled  that  the  purpoae  to  which  the 
funda  were  dedicated  waa  the  real  criterion  by 
which  the  charitable  use  was  to  be  determined. 
And  iblseDlargemeitt  of  tbe  principle  govern- 
ing charitable  uses  extended  equitable  lurlsdlc- 
tion  to  public  trusts  involving  all  funds  raised 
by  taxation  or  otherwise  for  public  pur()oses. 
Attji.  Oen.  v.  Brown,  1  Swanst.  265;  Allv.  Oeti. 
T.  Dublin.  1  Bllgh.  N.  R.  8U;  At^.  Oen.  v. 
Baitialie.  11  Bare,  31S-231.  In  the  latter  caM 
It  was  declared  tlut  the  attorney  general  wm 
tbe  proper  person  to  represent  those  wbo  were 
interested  In  having  these  public  funda  falih- 
fnllyapplled  to  tbe  general  and  public  purpose* 
for  which  they  were  provided  end  Intended. 
Allen,  J.,  in  PtopU  v.  IngenoB,  it/pra,  says: 
"It  is  well  settled  in  England  that,  in  rlgbt  of 
the  prerogative  of  tbeOrown,  Uie  attorney  gen- 
eral, in  bis  name  of  office,  may  proceed,  elthn 
by  information  or  by  bill  In  equity,  to  estab- 
lish and  enforce  tbe  execution  of  trusts  of  prop- 
erty by  public  corporations,  to  prevent  the  mu- 
appropnation  or  misapplication  of  funds  or 
properly  raised  or  held  for  public  use;  and  the 
abuse  of  power  bv  tbe  governora  of  corpora- 
lions  or  public  offlcers,  or  the  exercise  of  pow- 
ers not  conferred  by  taw,  and.  generally,  to 
call  upon  tbe  courts  to  see  that  rigbl  isdone  to 
the  subjects  of  Ihe  Crown  who  are  incompetent 
to  act  for  themselves.  Ordinarily,  tbe  rem- 
edies sought  have  been  preventive,  but  In 
some  cases,  as  Incident  to  the  prevenlive  and 
and  prospective  relief,  a  claim  has  Iteen  made 
for  retrospective  relief,  especially  when  the 
misappropriated  funds  could  be  traced  and  r«- 
claimed  In  apede.  The  jurisdiction  baa  been 
sustained  upon  tbe  general  principles  of  the 
right  and  duty  of  the  court  to  grant  preventive 
relief,  and  tbe  relief  actually  granted,  if  any, 
in  addition  and  aa  incident  to  that,  has  depended 
upon  circumstances."  But  in  all  cases  tbe 
court's  action  was  invoked  against  faithless  trus- 
tees to  compel  a  proper  execution  of  tbe  trust, 
and  Ihe  right  use  of  trust  funda,  at  the  bandf 
of  those  charged  with  its  administration.  A 
breach  or  violation  of  publlcdutv  enjoined  npon 
thoee  witb  whom  the  trust  aod  tbe  execution 
thereof  are  contlded  or  committed,  either  actual 
or  threatened  or  Impending,  is  at  tbe  (oanda- 
tlon  of  every  action  by  tbe  attorney  general  or 
of  tbe  Crown,  or  the  people  aa  sovereign  and 
esseolial  to  tbe  right  of  either  to  maintain,  at 
well  as  tbe  right  of  a  court  of  eqi:ily  to  eoter- 
tain  jurisdiction  of,  a  suit  by  either  toucblog 
property  or  funda  held  by  public  or  municipal 
corporations  for  public  use.  These  principles 
thus  established  In  England  have  Iteen  affirmed 


leU,  tupra,  ills  further  said:  "Doubtless,  tbe 
prerogatives  of  tbe  Crown,  except  as  aflected 
by  constitutional  llmitationa,  «sitl  in  tbe  peo[de 
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u  •ovweljrD,  but  to  wbat  eztcDl  the  ezerdM 
of  Uitt  pTerog&ilTe  la  committed  to  tbe  pabllo 
offldnla,  either  by  the  l<^lature  or  by  th«  com- 
■noa  law,  ii  a  queatlon  wortb;  o(  grave  coo- 
■IderatJOD,  and  not  Co  b«  llgbllj  decided,  and 
■bonld  odIj  be  detcrmlnad  nbeo  neceeseiy  to  a 
Judgment  and  decUfon.  ...  If  tbere  were  no 
olber  remedy  for  a  great  wrong,  aod  public 
justice  and  individual  rights  were  h'kel;  to 
suffer  for  want  of  a  prosecutor  capable  of  pur- 
suing the  wroDgdoer  and  redrewing  the  wrong, 
tlie  courts  would  straggle  bard  to  find  anthor- 
itj  lor  the  attorney  ceneral  to  interrene  In  tbe 
name  of  the  people."  The  doctrine  is  broadly 
asserted  in  Hissourl,  where  it  la  held  tbai  It  Is 
competent  tor  tbe  State,  through  fts  authorized 
officers,  to  proceed  In  equity  In  reBlralntof  pub- 
lic corporations  doing  acts  In  Tfolatioo  of  Ibe 
Constitution  and  laws  of  tbe  state.  £ta(«  v. 
Saline  Coiiittj/  CI.  SI  Mo.  SSO.  But  tbe  case 
made  was  for  a  misappropriation  of  public 
funds  In  snbecrlptloos  to  a  railroad  company, 
which  funds  were  to  b«  raised  by  assessment 
and  taxation  of  (he  people  of  Saline  county. 
So  that  the  case  Is  authoritative  only  upon  the 
power  of  a  court  of  equity,  tbrou^b  Its  injunc- 
tlve  process,  to  restialn  public  officers  in  the 
misapplicattoo  and  ntlMppropriatlon  of  public 
funds  Instllu led  at  tbe  toslance  of  tbe  ezecu- 
tire  or  law  offlcera  of  tbe  slate.  Tbe  decision 
b,  however,  based,  to  a  large  extent,  upon  a 
statute  provldlDg  Uiat  "tbe  remedy  by  writ  of 
inlunctioa  or  prohibition  shall  exist  in  all  cases 
where  an  iniury  to  real  or  personal  property 
is  threatened,  and  to  prevent  the  doing  of  any 
legal  wrong  whatever,  whenever.  In  tbe  opln- 
ion  of  tbe  court,  an  adequate  remedy  ' 


lo  tbe  queatlon  whether  Injunction  would  He 
atall,  but  concludes  that,  both  upon  reason  and 
anibortty, '  'when  the  wrong  Is  a  public  one,  suit 
may  he  brongbt  In  tbe  name  of  tbe  state,  by  !ib 
proper  representative,  and  under  our  statute 
that  represeDlstlve  ts  the  circuit  atterney." 
See  also  .State  *.  Dayton  A  S.  S.  B.  Co.  ntpra; 
Stale  V.  Oaratan  State  Vniterrity,  67  Ho.  178; 


ben,  serve  to  lllnatrate  the  questtnn  touching 
soverelffDty  and  prerogatlTe  appurtenant  there- 
to, and  the  use  of  tbe  extraordinary  remedy  by 
injunction,  when  Ills  Invoked  in  the  service  of 
a  sovereign  state  end  In  the  Interest  of  the 
whole  people,  as  distinguished  from  Its  ordi- 
nary use,  or  coupled  with  ordinary  equitable 
proceed iDfCS.  It  may  be  said  here  (bat  iniuuc- 
tiOD,  in  Itself,  U  not  prerogative  or  Jurixdic- 
tlooa).  Il  was  Issued  in  cases  where  tbeeourt 
had  jurisdiction  otherwise  as  prellminsTy  or 
tolerfoculory  to>  tbe  final  decree,  or  lo  give 
effect  aod  permanency  lo  such  a  decree.  It 
was  reraedtal  and  In  aid  of  jurisdiction  al- 
ready attached  within  the  vast  range  of  equl. 
table  cognizance.  Not  so  with  mandamus, 
habeas  corpua,  and  quo  warranto.  They  were 
law  prerogailve  writs,  which  ''apper- 


is  countty  Vy  the  people  in  their  cor- 


porate character,  or  In  other  words,  the  itate." 
Atty.  Gm.  v.  Blomom,  1  Wh.  STt).  It  tiaa  beea 
said  that  Injunction  and  mandamus  are  correlk' 
live  in  their  operation;  that  where  tbe  one 
commands  [he  Otber  forbids;  that,  where  thers 
Is  nonfeassnce,  mandamus  compels  the  dn^, 
and,  where  there  la  malfeasance.  Injunction 
will  rBstraln.  Bnt  thla  is  so  In  manner  only. 
InJuDcttoD  Is  frequently  mandatory,  and  man- 
damussometimesoperatesasaresiraiDt.  Aside 
from  tbU,  the  Injuoctjve  writ,  not  being  Juris- 
dictional,but  remedial, in  liaoperailoo,acaae  of 
well  established  equitable  cognizance  must  be 
presented  before  Its  use  and  adaptation  would 
become  appropriate,  and  It  la  not  every  re- 
straint which  may  seem  beneficial  as  a  remedy 
that  the  writ  will  enforce.  For  iostance,  some 
civil  or  private  right  must  be  about  to  be  in- 
vaded, or  some  matter  of  public  trust  or  con- 
cern, of  which  equity  takes  cognizance,  must 
be  dfleterioasly  involved  or  affected,  before  in- 
junction can  be  brought  Into  requisition.  So 
that  it  is  apparent  Uist  it  is  not  every  case 
wherein  mandamus  will  command  that  fn- 
JuDCttoo  will.  In  coolrsst,  restrain.  By  rea- 
son of  a  provision  In  the  Wisconsin  Constitu- 
tion conferring  origioal  jurtsdicrlon  upon  the 
supreme  court  "to  Issue  writs  of  habeas  corpos, 
mandamus,  injunction,  quo  warranto,  cer- 
tiorari, and  other  original  aod  remedial  writs, 
and  to  bear  and  determloe  the  same,"  it  has 
been  tbere  held  that  Injunction  is  a  quasi 
prerogative  writ,  and  founds  jurisdiction  as  if 
It  were  an  otlglDBl  writ,  whenever  a  question 
arises  appropriate  to  lis  use,  which  "should  be 
a  question  quod  ad  itatvm  Teipvbliea  perttnel; 
one  'affectlDg  the  sovereignty  of  tbe  stale.  Its 
franchises  or  prerogatives,  or  the  libertiee  of 
its  people.'"  Aitu.  Oen.  v.  Chicago  A  N.  W. 
B.  Co.  85  Wis.  518:  AUy.  Oen.  v.  Eau  Claire, 
87  Wis,  426;  Stale  v.  Cunningham.  81  Wis. 
440,  15  L.  R.  A.  Ml.  Notwiihslanding  tbU 
constitutlODBl  provision,  the  earlier  cases  sought 
for  equitable  grounds  io  support  of  the  injunc- 
tive writ.  For  Instance,  in  Atty.  Oen,  v.  Chi- 
cago (£  N.  W.  B.  Co.  supra,  it  was  argued  that 
courtsofequlty  have  no  Jurisdiction,  aube  suit 
of  the  attorney  general,  to  enjoin  usurpation, 
excess,  or  abuse  of  corporate  franchise.  The 
court,  after  a  careful  review  of  tbe  authorities, 
both  English  and  American,  concluded  that  the 

elsdlction  exlsls  En  thfa  country  as  well  as  la 
gland,  and  says:  "The  equitable  Jurisdiction 
by  injanctlon  goes  upon  the  ground  of  nui- 
ssnce.  As,  Indeed,  any  Intrusion  uponpubllc 
right  is  In  tbe  nature  of  pnrpresture.  The  an- 
cient jurisdiction  to  restrain  nuisance  ts  per- 
bape  the  most  direct  ground  of  the  modern 

Jurisdiction  under  considentloa  And  the 
ormer  is  fully  ssserted  as  an  Amerfcau  Juris- 
dlclion,  as  to  remedies  both  1:7  private  persona 
snd  by  tbe  atljirney  general  for  tbe  pnbllc;" 
citing  2  Redf.  Railways,  807,  and  3  Siory,  £q. 
Jur.  ^J  920-928.  And  so  In  Atta.  Oen.  1. 
Eau  ClaiTt,  eupra,  which  involveo  the  dam- 
ming of  a  pnbllc  river  by  the  city  of  Eau  Claire, 
the  court,  considering  sucb  an  encroachment 
as  a  purpresiure,  and  within  equitable  Juria- 
dlctlon  to  enjoin,  and  as  It  concerned  Ibe  sov- 
ereign prerogative oftbe state  and  the  preroga- 
tive jurisdiction  of  the  supreme  court,  declared 
ll  10  be  a  fit  case  for  the  exercise  of  its  original 
jurisdiction  by  the  tojuoctlTe  writ.    But  !■ 
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of  apporliODmm  of  the  state  into  aeaatorlal 
and  aaaembly  dbtricti,  the  oonit  placed  lia  Ja- 
rladlction,  SI  It  had  iotlmated  might  bs  done 
lo  AOg.  dan.  T.  Chicago  SJff.W.R.  Of.Mpra, 
niK>n  the  dogle  int>und  that  the  CoDitltDlton 
hftd  adapted  the  i*rit  of  lojunctloii  to  preron- 
tlTeiueB.  Piiin*y,  J,,  aaya:  'ltm»ywtrllbe 
coDceded  Itaat  courta  of  equllT  i*oula  Dot,  by 
reason  of  their  original  Juriadlciion,  have  hu- 
tbority  to  Interfere^  lojunclion  in  a  cue  such 
M  tfaU;  \jat  It  li  to  M  boroe  la  mfod  thst  the 
writ  of  bijunctloa  under  our  Constitution  ta 
put  to  prerogaltTS  use*  of  a  strictly  judicial 
nature,  as  a  lemedy  of  a  preventWe  char- 
acter in  case  of  threalenea  public  wrong 
to  the  soTereignty  of  the  itate,  and  sffectlug 
Its  prerogatives  and  franchises  and  the  lib- 
erttes  of  the  people;  their  rights  being  pro- 
lecled  in  this  court  by  Information  in  the  name 
of  the  slate,  on  relauon  of  the  attorney  gen- 
eraL"  Tbe  learned  ]adg«  spoke  advisedly 
when  be  said  "it  may  well  be  conceded  that 
courts  of  equity  would  not,  by  reason  of  their 
ortginal  Jorisdiction,  have  sotbority  to  ioter- 
len  by  InJuDctton"  In  such  a  csm.  as  Indeed 
tbeie  Is  bigii  authority  in  support  of  the  con- 
cession. PUteher  v.  TuUU.  and  Blair  v,  Ein- 
riOjKM.  161  111.  41.  20  L.  R.  A.  143,  ere  cases 
iOTolrhig  siallsr  questions,  ariBiag  out  of  the 
penage  of  an  act  tv  apportion  the  stale  of  11)!- 
nols  inio  senatorial  districia,  claimed  to  be  uu- 
eonslitulional  and  void,  but  the  suits  were 
Instituted  by  private  Icdlvldnals;  and  It  was 
there  decided  that,  wherever  the  established 
distinctions  between  equitable  and  commoD-law 
jurisdiction  are  observed,  courts  of  equity  bave 
DO  atilhoiity  or  Jurisdiction  to  Interpose  fo  ~  '*" 
.; J  .1-1. i-.-i.  —  merely  po 


protection  of  rights  which  are  a 
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srelT 
and  where  no  dril  or  property  rig 
Tolred.  In  all  such  cases  the  remedy,  if  ibere 
is  one,  must  be  Bought  in  a  court  of  Isw, 
And  the  case  of  SlaU  v.  OnnningRam,  lupra, 
fa  dlsilngulsbed.  Doctrine  of  similar  Import 
ta  laid  down  by  Chief  Justice  Fuller  in  Qrtm 
V  StitU.  la  C.  C.  A.  616,  K  ^-oa.  Rep.  852.  St> 
1..  R,  A.  BO,— a  very  recent  and  wellconsidercil 
case.  But,  whatever  ihe  true  doctriue  migbt 
be  as  to  the  right  use  of  the  injunctive  writ  in 
caies  involving  merely  political  rights,  the 
question  Is  not  Involved  here.  These  cases 
operate,  however,  aa  powerful  (sctors  In  deter- 
mining equitable  Jnnadlctloo,  and  Hxing  the 
rigbt  tiae  of  the  Inlunctive  writ.  Under  (be 
WlBOonsin  Constitution,  injunction  being  held 
to  be  a  quasi  preiogaiive  writ,  its  opera^jn  be- 
oomea  correlative  with  the  commou-law  writ 
of  mandamus,  and  wilt  ]le  to  restrain  excess  in 
the  same  clasa  of  cases  that  maodamns  supplies 
defect,  the  use  of  the  oue  writ  or  the  olber  in 


each  case  turning  solely  on  the  acctdeut  of 
overaclion  or  shorfcomlnK  of  tbe  defendant. 
But  not  so  where  tbe  dIsiTaction  between  ibe 


equitable  aod  common-law  jurisdiction  Is  still 
OMerved.  as  It  Is  in  this  state.  Hence,  if 
tarisdlctloD  to  Ilaae  the  injunctive  writ  Is  to 
be  entertained.  It  must  be  based  upon  some 
well-deflDed  equitable  grounds  to  support  it. 

We  bare  seen,  however,  that  in  Eoglsud  tbe 
equitaUe  Jorisdlcilon  to  enforce  trusts,  and 
prereot  public  Dobsnces  and  tbe  abuse  of 
tnut  powers,  was  invoked  for  prerogative  pur- 
Bl  LR.  A. 


poses.  Whenever  necesaary,  an  appropriate 
Injunction  was  issued  in  ala  of  the  junsdlctlon, 
and  became  cfTeclive  in  Ita  exercise.  While 
the  writ  of  lujucctlon  la  not  in  itself  a  pre- 
Rwatlve  writ.  It  is  put  to  prerogative  purposes 
when  naed  In  aid  of  equitable  jurisdiction  in 
TOked  for  such  purposes.  We  tiave  also  seen 
that  in  tbts  coautir  the  Jurisdiction  and  the 
writ  may  be  called  into  requisltioQ  for  like 
purposes.  Now,  when  so  called  into  requlsl 
lion,  Id  cases  appropriate  for  Its  adoption  and 
use,  is  there  any  reaion  why  the  remedy  thus 
InviAed  is  not  as  eSectlTc  for  tbe  accomplish- 
ment of  like  bfgb  purpose*  as  ilie  qnssl  pre- 
rogative writ  peculur  to  tbe  state  of  Wisconsin 
under  her  ConstltnUonf  We  think  that  none 
erlste.  So,  tberefoie,  the  lawfully  conslltuted 
authorities  are  not  without  an  appropriate 
remedy  In  a  case  where  public  officials  are  pro- 
ceeding in  derogation  of  law  in  the  application 
and  use  of  put)Iic  funds,  wherever  SF«clal  in- 
jury cannot  be  predicated.  The  sovereign 
state,  the  whole  praple,  bave  a  right  to  see  that 
tbe  laws  are  duly  executed.    In  most  cases  the 


They  emanate  from  a  like  high  source,  pertain 
to  sovereignty,  and  are  adapted  to  like  uses 
and  purposes,  fiiit,  wherever  it  is  necessary 
to  prevent  the  abuse  of  trust  powers  end  the 
misapplication  of  trust  or  public  funds,  the 
equitable  remedy  is  likewise  appropriate,  and 
likewise  emanates  from  tbe  like  high  source. 


Salijte  Countg  Ot.tupra.  But  the  rule  and  the 
doctrine  upon  which  It  Is  based  have  their  lim- 
itations.   It  Is  not  every  class  of  public  offlccn 


nay  be  conlrollM  in  any  event  at  Ibe 
of  the  Judicial.    Tbl*  will  become  ap- 
parent  In   tbe   furtner  development  of   tbe 


opinion. 

We  have  here  to  deal  with  matters  not 
political,  but  with  matters  pvbUei  jurit.  and 
with  tbe  acts  of  public  ofllcers  toucblog  the 
administration  of  public  funds,  and  aflecting 
the  whole  people,  or  the  stale  at  large.  And 
the  question  comes  lo  this;  Whether  the  gov- 
ernor, the  executive  ofQcer  of  tbe  state, 
can  be  enjoined  while  lu  the  discharge 
of  official  duties.  We  apeak  of  (be  governor, 
as  it  is,  in  effect,  tbe  act  of  tbe  goveruw  which 
this  proceeding  is  Intended  to  Icterdict.  True, 
the  act  providing  for  the  construction  of  a 
branch  asylum  at  Union,  and  appropriating 
funds  therefor,  has  empowered  tbe  board  or 
commissioners  of  public  buildings  of  the  state 
of  Oregon,  consbting  of  the  governor,  secre- 
tary of  state,  and  treasurer,  to  superintend  the 
construction  thereof;  but,  In  the  absence  of 
such  a  commission,  it  would  be  tbe  duty  of  the 
governor  tn  aee  that  tbe  law  was  carried  into 
effect.  So  that  whether  tbeduiy  is  performed 
by  the  governor,  or  by  a  commission  named  by 
Ihe  legislature,  of  which  be  is  a  consiiinent 
part,  and  empowered  to  perform  tbe  service, 
the  rales  of  law  touching  tbe  interference  of 
the  courts  with  the  performance  of  such  duty 
must  be  the  same,  whether  required  to  be  per- 
formed by  Ibe  one  or  the  other.  The  trarp  — 
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more  commodfoiu  buildfogs  and  spaitawnts 
for  the  Bccommodatlon  of  Ibeiauneaod  idiotic 
of  tbe  state.  To  provide  for  and  take  care 
of  this  unfortunate  claM  of  indirldualB,  both 
for  their  own  ^ood  and  protection,  as  well  as 
for  the  protection  aod  securit;  of  all  citizens, 
ia  a  matter  porelj'  of  public  concern,  as  It  re- 
lates to  tbe  welfare  of  the  whole  people.  The 
subject  is  one  of  governmental  concern  only, 
and  relates  entirelj  to  tbe  legielatire  and  pov- 
ernmentat  departments  of  state.  Id  pursuance 
of  this  purpose,  the  acts  involved  beie  were 
passed  and  became  law  by  the  approval  of  ibe 

Sovemor.  That  the  lefflslature  bad  Ibe  uu- 
□ubted  right  to  determine  upon  the  necessity 
for  such  additional  bnildlngs,  and  tbe  amouut 
of  funds  necessary  for  their  coneiruction  and 
equipment,  as  we  havesaldin  our  former opiu- 
iOD,  00  one  can  dispute.  Furthermore,  it  was 
entirely  within  Its  co-ordinate  powers  to  pass 
ao  act  locating  the  branch  asylum  in  the  east- 
ern part  of  the  state,  and  no  power  vesting  in 
tbe  government  could  prevent  it  from  bo  doing, 
and  yet  ils  validity  would  be  deiermloed  by 
tbe  fundameoial  law,  when  properly  luToked. 
Tbe  governor  could  prevent  lis  becoming  a  law 
by  the  exercise  of  the  veto  power  confided  to 
him.  But,  as  above  slated,  the  measure  be- 
came a  law  by  the  approval  of  the  executive. 
It  is  tbe  duty  of  the  governor  to  see  that  all 
laws  are  faithfully  executed,  and  It  Is  now  pro- 
posed lo  execute  this  law.  Tbe  Judicial  de- 
partment is  called  upon  lo  prevent  its  execu- 
tion. Is  It  competent  for  It  to  iulerpose  In  Ibis 
proceeding,  and  restiain  tbe  executive  depart- 
ment of  the  state?  iLmay  well  be  admitted  that 
If  the  duty  pertained  to  acts  which  are  mere- 
ly mintstmal  In  their  cbaracter, — which  call 
for  DO  exercise  of  ludgment  or  discreilon,  and 
do  not  relate  to  political  or  goverumeDtal  mat- 
ters,—the  governorof  ihe  state  may,  at  the  suit 
of  Interested  partleB,in  a  proceedlne  appropriate 
for  the  purpose,  be  compelled,  at  tbe  bands  of 
the  judiciarv.  to  perform  them,  Gremvinod 
Cemttery  Lnnd  Go.  v.  Revtl,  17  Colo.  156,  15 
L  R-  A.  SBH:  G.nnu  v.  Tkompton,  74  U.  B.  7 
Wall.  847,  19  L.  ed.  63;  Moses,  Mandamus, 
80;  EnUrjmw  Sav.  Amio.  v.  Zvmitein,  15  C. 
C.  A.  153,  67  Fed.  Rep.  1000;  Boardof  Liqui- 
dation V.  MeComb,  92  l7.  S  541,  38  L,  ed.  626- 
But  If  it  pertains  to  dut|p<^  which  require  the 
exercise  of  judgment  or  discretion  to  perform, 
or  to  matters  political  or  gnvemmeotal  in  their 
nature,  all  the  authorities  agree  that  the  execu- 
tive is  clearly  Independent  of  tbeotberco-crdl- 
nate  departments  of  government,  and  is  not 
subject  In  any  manner  to  their  direct  super- 
vision or  control.  Chief  Justice  Taney,  in 
Mitiiimppi  V.  JMnson,  71 U.  8. 4  WaU.  4(fe,  18 
Ih  ed.  4U,  says:  "A  ministerial  duty,  tbe  per- 
formancA  of  which  may,  In  proper  cases,  be 
reauired  of  the  head  of  a  department,  by  Judi- 
dal  process,  is  one  In  respect  to  which  notnlng 
if  left  to  discretion.  It  Is  a  simple,  definite 
duty,  arising  under  conditions  admitted  or 
proved  to  exist,  and  imposed  bylaw."  This 
deflnition  of  a  "ministerial  duty  Is  concurred 
in  by  Mr.  Justice  Miller  In  Qaiiut  v,  T/uimp- 
mn,  lupra.  Now,  what  is  tbe  nature  of  tbe 
duties  cast  upon  the  governor  by  these  acts? 
Are  tbey  purely  ministerial,  or  do  they  belong 
to  the  domain  of  governmental  affairs?  Wbat 
Is  be,  or  the  board  of  wblcb  be  is  a  memt)cr, 
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required  to  dot  This  latter  question  ai 
th«  former  Is  answered,  also,  without  Um 
necessity  of  comment.  He  sball,  wKhin  dxtj 
days,  locate  a  sile  for  a  branch  insane  aajlum 
at  some  point  in  one  of  the  counties  nuned, 
lyingln  theeastem  part  of  tbe  sUte.  Hesball 
contract  for  and  purchase  a  tract  of  land  &t  the 
place  selected.  He  shall  hire  a  competent 
architect,  who  shall,  under  the  direction  of  tbe 
board,  draw  plans,  prepare  speri  Scat  ions,  etc 
Wbeo  completed,  the  board  sball  approve,  and 
thereupon  sball  give  notice,  and  in  due  time 
let  coatracta,  etc  In  all  these  prescribed  du- 
ties there  is  not  a  single  Item  thai  partakes  erf 
a  ministerial  character.  Th^  all  pertain  to 
executive  duties,  and  are  wholly  and  entirely 
governmentalin  their  natnre  and  purport.  Tm 
governor  can  execute  tbem,  or  not,  at  bis  will, 
as  tbey  fall  exclusively  within  bis  department 
of  government.  To  test  the  question  aa  to 
whether  these  enumerated  duties  are  minis- 
terial or  governmental,  suppose  these  acts  of 
the  legislature  were  entirelv  free  from  doubt 
touching  their  constitutional  validity,  and  the 
governor,  or  tbe  board  acting  in  his  aid,  should 
refuse  to  execute  tbe  requirements  thereof; 
would  tills  court,  by  a  maedamos  proceeding, 
compel  him  to  act?  Undoubtedly  not,  and 
wbyl  Becatise  tbe  sets  required  of  him  do  aol 
fall  within  the  domain  of  those  acts  which  are 
denominated  ''mioisterisL"  On  the  contrary, 
tbey  are  govei  umental  hi  their  nature,  pertain 
to  matters  iiuAMci  juri*.  and  affect  tbe  welfare 
of  thepeople  atlarge.  Now, for  tbe  sake  of  the 
argument,  concede  that  the  law  Is  uncooatlCu- 
tlonal,  and  that  Injunction  Is  an  appropriate 
remedy,  and  is  competent  to  reslmln  where 
mandamus  will  compel;  could  tbis  court  with 
sny  more  propriety  or  right  interfere  with  the 
govemmfnlal  and  executive  acts  of  the  gov- 
ernor? r^o  one  will  so  contend.  Chief  Jua- 
tice  Marshall,  In  Mai-burn  v.  Maditon,  5  U. 
S.  1  Cranch,  170,  3  L.  ed.  71,  says:  "It  Is  not 
by  the  office  of  the  person  to  whom  tbe  writ 
is  directed,  but  the  nsture  of  tbe  thing  lo  be 
done,  that  the  propriety  or  Impropriety  of  issu- 
ing amandamusislobedetermined."  laPao- 
plev.  Tht  Oovemer.  SOHich.  320,  18  Am.  Bep, 
86,  Judge  Cooley  says:  "In  many  cases  It  It 
unquesllouable  that  the  head  ot  an  executive 
department  may  be  leauired  by  Judicial  proc- 
—  to  perform  a  l^al  duty,  while  Id  other 
!S,in  our  juti-ment.  theconns  would  been- 
ly  without  jurisdiction ;  and,  ss  regards  audi 
officer,  wesDoald  concede  that  the  nature  of 
case  and  ot  the  duty  to  lie  performed  must 
determine  the  right  of  Ihe  court  to  interfere  In 
each  particular  distance."  So  thai,  lookinglo 
"  nature  of  the  tblnglobedone  and  the  duty 
be  performed  by  the  governor  under  the 
requirements  of  these  acis,  there  can  be  but 
one  conclusion  in  respect  to  them.  What- 
ever else  may  be  said,  tbey  are  not  minis- 
terial, and  hence  no  judicial  process  of  the 
la  can  Issue  to  compel  or  restrain,  or  in 
manner    affect    or    interfere   with,    tbe 

jiive  volitiOD  of  the  governor  with  respect 

thereto.  The  mere  fact  that  a  law  is  alleged 
to  be  un  const  iiutional  does  not  confer  Juris- 
diction upon  courts  to  interfere  with  the  acts 
of  tbe  executive  officers  while  proceeding  In 
pursuance  of  lis  requirements.  JtiMii$ippir. 
Johnion.  mipra.    True,  the  board  Is  empow 
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end  to  make  psfmeiit  apoa  cotttntcta  u  tbe 
^rork  progr«Me9.  and  tt  la  coDtemplsled  that 
■ach  paymenia  and  dlaburaementa  eball  be 
made  ont  of  tbe  public  funds  ao  appropriated 
by  tbe  kgialatnre;  bat  oeltber  tbe  goveroor 
nor  tbe  board  can  obtain  a  dollar  of  tuch  fundi 
without  a  warrant  from  tbe  KcretaiT  of  (tate, 
br  tbe  verr  terms  of  tbe  acU  tbemaelTes. 
^lere  tanolntlmatton  noynbere  that  the  aeo- 
ntarj  ii  about  to  or  la  Ititetiding  to  draw,  or 
Is  coutemplsting  tbe  diawlDg  of,  aor  war- 
nnt  Bgaloat  sucb  fund,  or  ac7  public  fund  of 
tile  ataie.  ludeed,  the  aecretair  of  atate,  act- 
ing fn  hii  capacity  aa  sncb  officer,  la  not  a 
patrlT  to  tbe  suit 

Tw  Judiciary  takes  cogDlEance  of  sacb  pro- 
eeedlnga  only,  if  at  nil,  which  operate  lud- 
dental^  asa  cbeck  upon  a  co-ordinate  branch 
of  goremmenl  It  may,  in  a  proper  case, 
proMed  ualnst  an  ofScer  eoEagea  la  the  dis- 
charge of  purely  minlslerlal  functlona,  nblcb 
may  Indirectly  or  incidentally  affeci  the  acta 
of  a  co-oidtnate  brancb.  and  even  null!  Ty  and 
lender  tbem  Inoperative;  but  directly,  as 
■geiost  ofBcerg  acting  In  a  ^tillcal,  goTera- 
■nental,  or  discretionary  capacity,  it  never  hss 
and  never  will,  ao  long  aa  tbe  relative  duites 
and  poweik  of  the  co-ordinate  deparlmenta 
•n  Jiutly  obterved.  Gaina  v,  Thompton,  *u- 
pra.  Moreover,  It  Is  not  fit  that  tbene  errat 
powers  pertainlnjt  to  sovereignty,  wbich  affect 
the  whole  people  alike,  and  none  lees  nor 
more  than  the  rest,  should  be  invoked  by  Indi- 
vidual citizena,  or  by  a  class  or  claases,  or  body 
corporals,  or  an  aegregatloc  thereof  leaa  than 
the  whole  state.  State  officera  should  not  be 
■objected  to  tbe  anDoyance  of  a  suit  at  the  in- 
stance of  every  indiTldual.  when  civil  or  prop- 
erty lights  are  not  invaded,  who  might  con- 
ceive that  the  taws  were  being  improperly 
Mdminfatered.  or  that  public  fuoda  were  not 
being  applied  to  le^iltmate  public  purposes. 
State  government  being  divided  into  three  co- 
ordinate branches,— executive,  leglsladve.  and 
Judirial, — It  is  moat  essential  to  the  preserva- 
tion of  the  autonomy  of  government  Uiat  there 
be  no  encroacbmeut  of  one  branch  upon  an- 
other. And  to  this  end  tbe  Just  llmitationa  of 
tbe  constitutional  powers  accorded  to  either 
branch  abould  be  nicely  defined  and  jealously 
guarded.  But  sometimes  one  branch  of  gov 
emment,  in  the  discbarcre  of  Its  co-ordinate 
functions,  ovetatepa  the  limit  of  Its  conaiitu- 
tk»al  powers.  In  such  a  case  one  or  both  of 
tbe  other  branches  of  govemmeni  may  operate 
■a  a  check  upon  its  actton.  The  legislature 
may  pan  an  act  In  diiregaid  of  the  inhibi- 
tions of  the  ConslUnllon.  The  executive  may 
veto  the  measure,  or,  falUog  to  do  so,  tbe  Jn- 
dltdat;  may  refuse  to  reccgnizeit  as  con  trolling. 
The  governor  acis  upon  his  own  motion,  aot) 
\fj  right  of  high  constitution  at  powers  and 
privileges  reposed  la  him.  The  Judiciary  acts, 
not  upon  its  own  motion,  but  only  when  seme 
•ultor  duly  authorized  by  law  presenls.  in  due 
form,  a  cause  appropriate  for  its  cognizance. 
Ita  mHCbiuery  m^  be  aet  to  motion  by  private 
•dltora,  In  some  form  or  another,  In  all  cases 
wbere  cfvH  or  property  rights  are  being  In- 
vaded or  iDtTeuched  upon  to  their  Injury  or 
damage,  be  the  suitor  ever  so  humble,  or  the 
Injury  to  be  encountered  ever  so  small;  but  in 
all  cases  of  purely  public  concern,  affecting 
n  L.  R  A. 


the  welfare  of  the  whole  people,  or  the  stale 
at  large,  the  court's  action  can  only  be  invoked 
by  such  executive  offlcera  of  ataie  aa  are  by 
law  lotruated  with  tbe  discharge  of  sucb  du- 
tlea.  The  atlomeyoeneid  was  such  an  olBcer 
at  commoD  law.  Under  the  Conitltutlon  (art. 
7>  %  IT],  tbe  proeeentlDg  attorneys  are  made 
the  law  oflScers  of  the  elate,  and  of  the  oonn- 
tiea  within  their  reapective  disiricta.  Tbcee 
offlcera,  says  Waldo.  J.,  In  Statt  v.  Dougta* 
Covntji  Baad  Ob.  10  Or.  201,  are  possessed 
"  with  tbe  powers.  In  the  absence  of  statutory 
T^pilation,  of  tbe  attorney  geueral  at  common 
law."  When  the  office  of  attorney  general 
WHS  created,  it  was  made  tbe  duty  of  tbe  in- 
cumbent to  "proaecuEe  or  defend  for  the  state 
all  CAUsea  tn  the  supreme  court  in  which  the 
state  is  interested.''  8es&  Laws  1891,  p.  188. 
Whether  hia  duties  and  powera  in  any  manner 
Buperaede  those  of  the  prosecuting  attorneyt, 
it  is  not  DOW  necessary  to  inquire;  but  a  vital 
question  here  la  whether  thta  proceeding  baa 
been  properly  inatllnled  by  the  law  officer  of 
tbe  9tal€,  whether  he  be  a  prosecuting  attorney 
or  tbe  attorney  geueral,  Tbe  pleading,  by 
virtue  of  which  it  la  contended  tbe  court 
should  take  and  entertain  jurisdiction,  mar 
properly  be  termed  a  bill  in  equity  by  a  pri- 
vate individual,  to  wit,  A.  C.  Taylor,  the  re- 
lator. It  is  verified  by  him,  and  purports  to 
be  hia  bill,  and  not  the  Informatldn  of  tbe 
dlatrict  attorney  for  the  third  judicial  dis- 
trict, although  dgoed  by  that  officer.  We 
have  seen  that  at  common  law  If  a  private 
Individual  had  an  Intereot  in  the  promedlug 
apart  from  the  interest  of  the  government,  he 
might,  as  relator,  have  his  hill  Incorporated 
with  the  information  of  tbe  attorney  general, 
wbich  was  denominated  an  "Informadon  and 
hlU."  In  practice,  if  it  should  afterwards  ap- 
pear that  tbe  relator  bad  no  interest  to  be  suo- 
served,  the  bill  waa  dismissed,  and  tbe  infor- 
mation retained.  Atty.  Qen.  v.  Vitian,  1 
Ruas.  Ch.  386,  237;  8taU  v.  OunniDgKan,  »u- 
pra.  But  do  we  find  bere  what  may  be  termed 
an  Inrormattou  or  bill  by  the  law  ameer  of  Iha 
■taleT  As  such  an  officer  is  the  only  person 
competent  to  institute  a  proceeding  of  tbe 
nature  under  consideralion,  the  IntormHtlon 
should  show  upon  11a  face.  In  no  uncertain 
manner,  that  he  is  ibe  officer  Instituting  end 
pro«ecutlog  tbe  suit,  and  the  sole  person  re- 
sponsible for  ita  Inception  and  maintenance. 
The  most  common  form  of  loslllutlng  like 
proceedings.  It  seems,  has  been  in  Ibe  name  of 
the  attorney  general.  Oootaw  Min.  Oo.  v. 
South  Caretiva,  144  U.  B.  569,  86  L.  ed.  548. 
Less  frequently  they  are  brought  in  tbe  name 
of  tbe  Crown  or  the  state  upon  the  relation  of 
the  attorney  general.  Slate  v.  Bibernian  8av. 
<fe  L.  A$io.  8  Or.  306.  And,  if  permissible  at 
all  to  bring  the  suit  In  the  name  of  the  atate 
alone,  tbe  complaint  or  Information  ahould 
show  upon  its  face  that  the  appropriate  law 
officer  brings  the  same  for  or  In  behalf  of  the 
state.  The  proceeding  In  either  form  would 
fix  tbe  respoDsibiliiy  for  the  maintenance 
thereof  upon  tbat  officer,  and  It  Is  not  be- 
lieved that  the  mere  affltlng  of  his  signature 
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■overeigD  capacity.  See  8laU  v.  Saline  Qmi 
ty  Ot,  tupra;  Bigelcie  t.  HartfiyTd  Bridgt  Co. 
14  Conn.  GTS,  B6  Am.  Dec  002;  8taU  v.  An- 
dermm.,  S  Elan.  115;  Buck  Mountain  fkicl  Co, 


T.  Paehem,  2S  Cal  213;  Atty.  Qen.  v.  Eatt  Inr 
dia  Do.  n  81m.  380;  Bobbett  r.  State,  10  Ean. 
15;  JJnittd  atatet  t.  Throtkmorbm,  98  U.  B. 
70.  S5  L.  ed.  96. 

HaviDiF  reached  iheae  coDcludoDS,  the  de- 
cree of  the  court  below  will  be  reversed  sod 
tbe  complaint  dlamlsaed.  Tbis  leaves  tbe  con- 
BtiiutioDal  questioD  stUl  undiBposed  of,  and 
Ibe  fact  tbat  ne  woald  probably  cot  declare 
tbe  acta  to  tw  UDconslilational  cancot  affect  or 
change  our  dutj  in  the  premises.  Courts  will 
not  auume  to  pass  upon  a  questioa  of  tbat 
character,  unleas  properly  before  them;  and 
tbe  case  at  bar,  aa  piesenied,  not  belcg  nltbia 
our  juiisdiciloD  to  bear  aod  deterraine.  It  is 
clearly  not  wilhln  our  provitice  to  assume 
now  to  decide  that  queatioD,  although  of  grave 
public  Imporlance.  "  As  a  general  rule  a 
court  will  not  pass  upon  a  constitutional 
queslton  and  decide  a  statute  Xa  be  lavalid  un- 
less a  decision  upon  that  very  point  becomes 
neceasary  to  the  deter  ruination  of  the  cause." 
Lord.  3.M  i^'iiolt  v.  Olitm;  22  Or.  47.  We  said 
when  Ibis  caw  was  here  before  that  "this 
rule  arises  out  of  tbe  due  respect  which  one 
CO  ordioate  braacb  of  tbe  state  governmeDt 
eaiettafns  towards  another."  The  legislature, 
in  adopting  laws  for  the  govemnient  of  the 
people,  does  so  under  Its  coostruction  of  tbe 
ConatllutioD,  and  the  Just  presumption  always 
prevails  that  the  business  ot  the  legislature  is 
transacled  with  due  regard  to  the  fuDdamental 
law  by  wbich  its  acts  are  limited  and  governed. 
It  must  be  a  clear  ca«e,  therefore,  and  one  In 
wbich  the  consiilationsl  Question  is  tbe  very 
lia  mota,  before  courts  will  assume  the  reapon- 
aibilily  of  declaring  an  act  of  the  legislative 
aasembly  void  upon  constitutional  grounds, 
and  reverse  the  judgment  of  a  cooidloate 
branch  of  tbe  state  government.  The  case 
before  us  affords  a  sinking  llluatratlon  of  the 
soundness  ol  tbia  doctrine.  Tbe  law  com 
plained  of  was  passed  at  two  succeeding  ses- 
sioDSof  the  legislative  assembly,  and  received' 
the  approval  of  two  eieculivea  of  tbe  stale. 
By  the  last  act  an  expendiiure  of  $Sfi,000  un- 
der the  former,  in  the  puichase  of  a  site  for 
the  branch  aaylum,  is  approved,  as  well  as  all 
other  acta  of  tbe  board  in  pursuance  of  its  pro- 
vialoDS.  At  tbe  time  of  (he  passage  and  ap- 
proval of  the  latter  act  this  case  was  pending 
ID  tbe  courts,  which  fact  was  stronely  calcu- 
lated to  attract  tbe  attention  of  both  tbe  legis- 
lative and  executive  branches  of  the  stale  eov- 
erament  to  the  direct  point  at  Issue,  and  It  is 
but  JuBt  to  assume  that  Ibe  quesiion  of  ils  con- 
■titutionaliiy  was  duly  aod  carefully  con- 
aldered.  Hence  the  peculiar  gravity  of  our 
assuming  at  this  lime  to  paas  upon  the  cnnatl- 
tutional  question  to  ably  and  elaburately  pre- 
•ented  at  the  hearing.  Being  Inhibited  by  the 
rule  under  dlicutaioo,  we  cannot  go  Into  the 
questioa, 
SI  L.  aA. 


These  conclusions  are  concurred  in  by  (bo 
full  bench,  but  (be  majority  of  tbe  coort  are 

of  the  opinion  that  such  conclusions  are  ans- 
ceptible  of  support  on  other  grounds,  and  in 
tills  connectioQ  we  wilt  proce»]  to  state  them. 
The  power  of  a  court  of  equity,  in  a  proceed- 
ing by  the  attorney  genernl  or  district  attorney 
to  enjoin  the  issuance  of  warrants  in  payment 
for  toe  Eastern  Oregon  Aaylum.^as  is  here- 
tofore intimated  might  be  done  if  it  b«  con- 
ceded tbat  the  act  locating  it  is  in  violation  of 
the  Constitution,^ — it  is  believed,  is  involved  in 

Jrave  and  serious  doubt,  and,  further,  the 
sets  in  the  case  do  not  seem  to  bring  it  within 
any  recognized  equity  Jurisdiction.  It  is  not 
claimed,  nor  can  it  oe,  that  tbe  objects  and 
purposes  of  tbe  acts  in  question  are  unconstl- 
tutional,  or  tbat  the  defendants  threaten  to 
apply  the  public  funds  to  an  un  const  I  tutional 
use,  or  to  waste  or  dissipate  them.  The  claim 
la  that  the  legielalure  baa  directed  that  the 
branch  asylum  shall  be  located  at  a  place 
other  than  the  seat  of  government,  in  viola- 
tion, as  plaintiff  claims,  of  the  duty  Imposed 
upon  It  by  tbe  Constitution;  and  ibfa,  it  is  as- 
serted,  is  sufficient  ground  upon  wblcb  a  court 
of  equity  should  assume  Jurisdiction.  This 
Is  not  enough.  The  construction  knd  location 
of  public  buildings  of  the  character  In  ques- 
tion are  purely  a  public  gOTemmental  ques- 
tion, beloniring  to  the  legwailve  and  govern- 
mental departments,  and  affect  no  private 
or  property  right.  Nor  do  tbe  facia  of  tbia 
case  Justify  the  conclusion,  as  a  roatter  of 
law,  that  it  would  be  of  any  pecuniary  in- 
jury to  the  Slate.  If  the  legislative  and  exec- 
utive departments  have  misconstrued  the  Con- 
slitutlon  in  this  regard,  their  respon^iibility  is 
to  the  people.  A  court  of  equity  caunot  for 
tbat  reason  alone  assume  the  right  to  sit  in 
Judgment  on  their  acts.     There  is  no  author^ 


as.  Hit  Nan.  Oo.  24  Or.  S92.  And,  it  being 
well  settled  that  a  court  of  chancery  is  conver- 
sant only  with  tbe  maintenance  of  pro  pert  v 
rights,  it  has  no  jurisdiction  to  interfere  with 
the  duties  of  the  other  departments  of  govern- 
ment, except  when  necessary  to  the  protection 
of  such  rlRhis,  and  cannot  even  then  interfere 
with  tbe  discretion  invested  In  either  of  sucb 
departments.  "Tbe  office  and  JiirisdicI ion  of  ft 
counofeq' -       .    -«-- 

C,  134  U 
j!ed  by  express  statute,  are  llmlled  to  the  pro- 
tection of  rights  of  properly."  And  in  S/trridan 
Y. Colvin, 78il]. 247, itiasaid:  "It iBelementary 


of  property,  aod  (he  maintenanoe  of  civil 
rights.  Injury  to  property,  wbelfaer  aclual  or 
prospective,  is  the  foundaiion  on  which  tbe  ]ii- 


riiidicilnn  resta.  The  court  baa  no  Jtirisdiciton 
in  mstteis  merely  criminal  or  merely  Immoral, 
which  do  not  affect  any  right  to  property. 
Nor  do  matters  of  «  poUucaT  cdiBncUr  omm 
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wHhin  tbe  jariBclictioii  oF  tbe  court  of  chan- 
eeiy.  Nor  baa  tbe  court  of  cbsoccT;  Jaiit- 
dictlon  to  interfere  IT [th  the  public  dutiei  of 
anj  department  of  p>rer[iment,  except  under 
special  circumstaDces.  and  where  necessary  for 
the  protection  of  rifcbta  of  piopertj."  See 
also  Grtm  v.  MilU.  la  C.  C.  A.  5l«.  69  Fed. 
Rep.  853.  ante.  p.  SO,  and  aulboritiea  cited  by 
Mr.  Justice  dray  In  Rd  Sawder,  tupra.  Tbe 
aeTeral  departmeota  of  goverameDt  are  eacb 
independeol  of  Ibe  olber.  To  Ihe  judicial  de- 
pariment  1b  iDtrualed  tbe  deiermiDBlioD  of 
ri^^hta  and  the  encroocbment  of  remedicB,  and, 
as  an  Incident  to  tbe  protection  of  property,  a 
court  of  equity  baa  tbe  aodoubted  right  to  re- 
ftite  to  recognize  as  »a!id  a  clearly  uoconatitu- 
tioiial  act  of  tbe  legislatore,  because  the  Consti- 
tution is  tbe  parauiouDt  Ian  of  the  land,whicb 
ererj  aoitor  on  invoke  wben  en  infritiRenieDt 
of  bis  rights  ta  Ibieatened  under  some  law  in 
TiolatioQ  thereof.  But  tbe  meie  fact  that  an 
act  of  tbe  legislature  is  alleged  to  be  uocoDsti- 
tutEooal  givM  it  DO  Jurlsdrcttou  to  determlDc 
that  question.  Its  duty  is  to  determine  KCtual 
controTerslM,  when  Moperly  brought  before  it, 
and  Dot  to  give  optnlina  apoo  mooted  ques- 
tions or  abstract  propoeitions.  Before  it  cm 
assame  to  determuie  the  constitutionality  of  a 
tegislatlTe  act,  the  case  before  it  must  come 
wTlfaia  some  recognized  groiind  of  equity  ]u- 
risdictiOD,  Bod  present  some  sclital  or  thteat- 
ened  iofriDgtmeQt  of  tbe  rights  of  property 
on  account  of  lucb  unconslitutiooal  kgiela- 
tioD.  Wbeo  the  qoeaiion,  as  htre.  is  pMlia 
jtiri*  alone,  afTecls  do  property  rights,  and  no 
ibreatened  waste  of  tbe  public  funds  is  abonn, 
it  may  be  well  doubted  whether  the  court  hss 
aoy  more  power  tolaterfere  wiib  the  duties  of 
tbe  other  aepart men ts,  OD  tbegrouod  tbatlbelr 
acts  may  be  un  constitution  si,  than  it  has  with 
tbeirdiscretioDary  powers  or  duiies.  Tbe  in- 
dependence of  the  diCterent  departments  in  (his 


may  be,  sod  do  matter  how  gross  an  error  may 
be  Gommilled,  a  court  of  equity  is  nevertbe- 
less  powerless  to  interfere  when  rights  of  prop- 
erty are  not  inrolred,  unless  express  authnrily 
li  conferred  upon  It  to  do  sa  Tbe  declaioD  of 
a  large  class  of  ptiblic  questions  must.  In  tbe 
very  nature  of  tbe  case,  be  left  to  tbe  legisla- 
live  and  executive  departmeots,  aod  wben  Ihe 
decision  Is  made  It  must  be  accepted  as  cor- 
rect Among  these  is  tbe  construction  and 
location  of  puUic  bolldtngs,  and  the  presump- 
tioD  is  Just  as  coocluslTe  that  in  tbe  discbBrEe 
of  this  duty  tbeT  observe  the  prorisioDB  of  the 
Constitution  as  ft  Is  that  tbe  courts  properly  In- 
terpret Ibatttistrunentwheu  called  upon  lodo 
so  In  discharge  of  tbe  duty  intrusted  to  them. 
It  is  true  that  by  this  rule,  practically,  public 
or  private  inierects  may  sometimes  suffer  In 
vltber  lustaQce,  allbougta  theoretically  there 
are  no  such  cases;  but,  howevar  gioia  tho 
S1L.il  A. 


wrong  in  fact  comtnilted  by  the  other  deport 
meotB,  a  court  of  equity  is  powerless  to  rem 
edy  it,  unless  property  rigbta  are  involved,  oi 
appeal  to  tbe  Judlctury  is  given  by  law.  Nc 
greater  evil  could  exist,  under  our  form  of  gov. 


fore  refuse,  under  ail  circunmta 
jurisdictioD  in  any  case  whicli  affects  tbe  pow- 
ers, dntii-s.  or  prerogatives  of  the  other  depsrt- 
mentH  of  goverumenl,  unless  its  riftbt  to  do  so 
is  so  clear  as  to  admit  of  no  rensonable  doubt. 
In  tbe  opinion  of  the  majbriiy  of  tbe  court, 
this  record  does  not  present  such  a  case.  No 
great  public  wrong  is  ibreateoed,  nor  will  pub- 
lic JuBlice  or  individual  righia  suffer  by  the 
execution  of  the  law  in  qiie-iiion.  And,  more, 
it  must  be  admitted  tbal  the  coostruciiou  sought 
to  be  placed  upon  the  Constitution  by  tbe  plain- 
tiff is  at  least  open  to  serious  queaiioo.  It  has, 
for  almost  a  quarter  of  a  century,  received  a 

E Tactical  eipositioo  to  (be  contrary  t>y  the  leg- 
lative  and  executive  depanmenla,  eacb  of 
which  is  as  much  bound  to  obey  tbe  Constitu- 
tion as  tbe  courts;  and  to  this  exposition  the 
courts  would  be  txtund  to  yield,  in  a  proceed- 
in}^  properly  within  their  Jurisdiction,  unless 
satisfied  that  it  is  repugnant  to  the  plain  pro- 
visions of  tbe  ConstltuliOD.  Indeed,  the  very 
act  locating  the  branch  asylum  at  Union,  tbe 
execution  of  which  Is  now  sought  lo  be  en- 
joined, was  passed  by  tbe  legislature  with  only 
three  dissendog  votM,  while Ihissuit  was  pena- 


tbereby  cballeoged.  Moreover,  tt  «  . 
approved  by  the  present  executive,  whose  emi- 
nent legal  BttaiDmeQis  and  fsmlliarity  with  the 
quesiioD  (it  havlDg  been  argued  before  him  la 
merman  v.  BeBorM.  34  Or,  S^SS)  justly  entitle 
his  opinion  In  the  matter  to  great  respect.  The 
court  is  bound,  therefore,  to  assume  that  tn  the 
opinion  of  tbe  legtslaiore  and  executive  there 
is  DO  CODSlitutioDal  Inbibilioo  against  the  pas- 
sage of  Buch  a  law,  and  while  Done  of  these 
facts  would  excuse  tbe  court  from  assuming 
jarisdictloD,  if  its  right  to  do  ao  was  clear,  nor 
would  the  exposllioD  given  the  ConslliutioD  by 
the  other  departments  he  absolutely  controlliug 
upon  it,  wheu  called  upon.  In  the  discharge  of 
Its  duty,  to  coQBtrue  (hat  instrument,  yet  they 
afford  a  very  permaaive  argument  why  the 
court  ahould  not  struggle  to  find  some  grounds, 
doubtful  at  best,  upon  which  It  can  rest  Its  ja- 
risdictioD.  Before  It  could  assume  tbe  power 
to  question  Ihe  legality  of  tbe  action  of  tbe 
other  departments  of  goveromeot  Id  such  a 
esse  its  rigbt  to  do  bo  ought  to  be  beyond  all 
possible  question,  and  It  ought  to  be  able  to 
place  Its  Jurisdiction  upon  some  well-setiled 

EDUQd  for  equitable  iDlerfereDce,  which  it  Is 
lieved  cannot  be  dooe  in  this  cawt 
Let  an  m^er  ttf  «ntei^  diimiuing  tt*  wm- 
ptaint  and  diitoMng  (ft*  ii\fitnaliMt. 
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FLOBroA  BUPRBHB  COURT. 


J«mM  K,  DITCS.  Afpt., 
OKenfleld  TAYLOR  a  at. 


*1.  TbcdoniellaBdeltiiMuMpofm 
ponhtlotk  belODB  to  the  «t«ia  under  whoae  lavi 
II  li  onated.  It  exliU  onJj  In  oontamplatlon  of 
law  and  by  tone  ol  Uie  law,  and  where  that  taw 
ceases  to  operate  ttae  oorporatdoD  <^a  have  no 
ezIatoQceb  Bence  a  oorporatkin  mukt  dwell  to 
ttie  plaoo  ot  Itt  creation,  and  oacnot  mlsrate 
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8.   Thougih  fteorporftUmi  oinaA  dwell  la 
tbe  piMe  ttf  Its  taetMou,  IM  exiitec  - 
tbere  will  be  leougntied  In  otber  places,  and 
resldeoce  Id  one  itatecraatea  no  tDsaperable  ob- 
jection to  Ita  powM  of  cODtractlDB  to  another. ' 

8>  Where  »  eorponttlon  luu  been  le- 
gmUr   cre»t«d  and  or^anlaed  tuder 

the  law*  of  a  «l«t«r  state  for  the*— 

don  of  an;  bnstnew  lbei«.  It  may.  br  oomit; 
eztotinc  between  tbe  itai 
this  state,  provided  It  be  i 
OOT  taws  or  pnbUc  polio;. 

4.  A  eui'poratlon  created  oader  tbe 
laws  of  oae  state  oannot  hold  corporate 
mAetloinin  aaotbeTfortbe  purpose  of  orgaali- 
liw  the  eorporsttoD,  eleetlnB  tta  UBceTa.  or  per> 
tormiiiB  an;  sMetl;  corporate  tnnctlona  In  Ita 
oqtantsaUon. 

B.    The  eon: 
knowledge  of  the  laws  of  ani 
under  which  s  ooipotatlon  Is  claimed  to  I 
been  oreat«d.  wbeo  Ibe  corporate  ezlateuoe 
llsue,  but  proctf  ot  siMta  taws  must  be  made  li 
der  that  the  oouna  mar  be  advued  of  the  legal 
warrant  for  the  oreatlou  ot  suob  corporation. 

6.  A  e«wporattondeatetolsonewbere 
the  eompanf  has  made  aaefllort 
fnltl  unilrrnnmnlmrsiithnrlilnn  hiciiii  iiliiiii 
or  such  a  oorpMatloa,  bat  tbeie  Is  M  trreKDlarlt; 
lntbeorBanlMUoD,aiid  whare  aoorporatloo  at 


B,  tb«  stookholdns  are  not  Uable  _ 
partneis.  Theiea«i),boweTer,l>ano«orponiUon 
dtfaeUt  nnleialtoanexMdeMv. 

7.  An  attempted  ^r^aaUaUon  of  a 
poratton  In  thlsstateunderasupiiMed  char- 
ter obtained  under  tbe  taws  ot  another  Mate,  no 
•uthorlt;  beluB  shown  for  tbe  srant  of  such 
charter,  or  of  user  thereunder  In  theMat«orlts 
oteatlon,readenlhepartkdpBnt8lD  the  atlempted 

organlBUon  here  Itableas  ] — ' 

demand  asalnst  suoh  ewootal 

8.  One  mnst  e<mtraet  w 
an  aeaoefatioB  a»  •  ooroontlon  exercMofr 
oorporate  powers  befora  he  oan  be  estopped 
Horn  denrlns  11a  ezMenoe  ss  a  oorporatEon. 


aannai;  U,  UK) 

APPEAL  by  plaintiff  from  a  hid^tnent  of  Ibe 
Circuit  Court  for  Orange  Couotj  In  favor 
of  defeudaiitB  Id  an  actloD  brought  to  recover 
•HeadnotM  b;  Xshry,  Ch.  J. 


Non— For  (b  /ooto  toretcn  oorpontloiM,  see 
alsonoU  toClMeBrpott*a.OoL  V.  Pooto(h.a)Sl 
L.B.A.«. 

For  A  /EHto  domeHlo  oarponUona,  saa  tuU  (o 
ButliertOrtT.miI(OrJlTL.  B.  A.HI; 
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tbe  amonnt  alleged  to  be  doe  vm  k 


Stateraent  bj  Habtr.  Ch.  J.t 

Appellant  instliuted  rajt  agaliut  •ppeOew, 
Taylor  and  fifteen  otbera,  as  partnets  dofng 
buiineBs  ai  the  Florida  Oniuge  Hedge  FeDoe 
Company,  on  ■  note  u  followa; 

Orlando,  Fla.,  Haich  S3d.  18fl7. 
Two  montbe  after  date  we,  or  either  ot  on, 
for  value  recefved,  Jofntlj'  and  Mverallj,  as 

Erincipals,  promin  to  p»  to  tlM  order  of  Ccd- 
i  Ormtbv,  at  the  Pint  National  Bank  of  Or- 
lando, at  lu  offlcein  Orlando, Florida,  theinm 
of  ieft4:  and  It  la  further  agreed  that  If  (his 
noie  be  not  paid  at  maturity,  the  aame  ihall 
draw  interest  at  the  rata  of  S  per  ceot  per 
month  after  matuillT  antii  paid,  toeether  with 
an  attorney's  fee  and  all  costs  iboald  said  note 
be  coliecied  by  law.-  We  each  hereby  waive 
all  rlKht  to  any  exemption  by  law  and  imder 
the  Constit'ation,  and  permit  any  legal  ezeon- 
tion  to  levy  upon  whatever  we  may  have  to 
utisfy  this  note. 

Florida  (ftange  Hedge  Fence  Companr, 
By  ita  Pre&  Jno.  W.  Cblldreaa, 
Jamea  A.  Knox,  as  Becty  A  TicM. 
Indorsed:  Collis  Onusby. 

The  declaration  alleges  tbe  tnnafer  and  tn- 
doraement  of  the  note  to  appellant  before  ma- 
turity. 

Taylor,  Jamea  A.  Knox,  and  WUey  Aber- 
crombie  were  aerved,  and  they  fl]ed  pleas  as 
follows:  That  tbe  Florida  DraDge  Hedge 
Fence  Company  was  a  corporatioa  organized 
under  tbe  laws  ot  the  state  of  Tenneseee,  and 
doiug  biuiaeaa  in  the  alate  of  Florida,  and  that 
aald  company  was  not  Ibenaiid  had  never  been 
a  parlnersblp.  Second,  that  the  note  aued  on 
was  given  by  tbe  president  and  secretary  of 
said  corpotaliou  for  a  corporation  debt,  and 
that  tbe  same  was  accepted  as  tbe  note  of  tbe 
corporation,  sod  not  as  the  note  ot  a  partner- 
sbip.  and  that  plaintiff  knew  wben  the  note 

ss  aasigncd   to  blm  that  It  was  a  note  of  a 

irporation,  and  he  accepted  it  as  sucb. 

Taylor  Sled  two  separate  pleaa,  tbe  seoood 
one  of  which  waa  overruled  on  demurrer  and 
no  amendment  ottered.  The  j^  not  demurred 
to  alleges  ibat  defendant  was  not  then  and 
bad  never  been  amemberof  anyoopartnerahip 
known  aa  tbe  Florida  Orange  Hedge  Fence 
Company,  and  be  kneir  of  no  anch  copartner- 
ship. UBue  waa  Joined  upon  tbepkasrecitad, 
and  tbe  record  abows  that  tbe  cause  was,  by 
BDt  of  parties,  sutmiittedto  the  judge  with- 
-  -.  -V  }nry,  npon  tbe  plea  In  abatement,  and 
that  tbe  court  auatalned  the  plea  In  abatement 
and  diamlBMd  the  cause.  The  appeal  from  this 
dedsioD  waa  entered  totheJannary  teim,180S, 
■  Ihia  court. 

On  tbe  trial  defendant!  put  In  erldenoe  a  oer- 

Bed  copy  of  a  charter  purporting  to  have 
been  obtalited  under  tbe  general  lawa  of  the 
state  of  Tennesaee  foi  organMng  c(«poratlona. 
Tbe  alleged  charter  recite*  that  by  virtue  of 
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Conpuij,  for  Uie  pnrpowof  plntlng,  wiring, 


option  of  the  corporalloD,  «re  to  be  elected  by 
a  majoritj  of  rotes  cut.  encb  Bhnre  Tepreseot- 
tng  ODe  vote.  Tbe  directon  are  required  to 
keep  a  full  and  true  record  of  all  tiidr  pro- 
ceediogi,  aod  an  annual  tiatemeot  ot  tbe  re- 
ceipts aiid  dlsbarsemeDta  la  required  to  be  cop- 
ied on  tbe  tslnates.  TIm  boou  of  tbe  corpo- 
ratidDs  are  required  to  (bow  tbe  original  or 
sutMcqnent  slocKboldera,  their  respective  Inter- 
est, tbe  araomil  paid  on  sbarea,  tlu  transfer  of 
Block,  br  sod  to  wbom  made,  and  alto  otber 
transactiona  Id  wbtcb  a  stocltboider  ■■  creditor 
mifiht  lure  an  Interest.  Tbe  first  board  ot 
director*  wm  to  consist  of  Bre  or  more  corpo- 
rators, and  tbev  were  to  apply  for  and  obtain 
tbe  charter.  Tbe  name  of  the  corporation  la 
the  Florida  Orange  Hedge  Fence  Company, 
but  there  la  nothing  in  the  grsnt  of  powers  to 
Indicate  that  the  corporation  wu  o^tniied  to 
do  busineas  Id  Florida,  oi  In  any  other  aiato 
than  Tennessee,  Tbe  certified  capy  ot  tbe 
charier  offered  in  evidence  baa  attached  to  it  a 
certificate  under  tbe  band  and  seol  of  tbe  clerk 
of  tbe  county  court  of  Monttroniery  county, 
TennesMei  that  the  named  corporators  ac- 
knowledged tbe  execution  of  the  loatrument 
for  [be  purpoaea  therein  contained,  and  also 
a  certificate  from  the  secretary  of  state  that  the 
charter,  with  certificate  of  probate,  was  re- 
ceived and  dnly  resistered  by  bim. 

Appellees  proved  by  the  deposition  of  one  of 
the  corporaiora  that  at  least  three  of  tbem  met 
in  ClarksTllle,  Tennessee,  soon  after  tlie  char- 
ter was  obtaioed,  but  the  w)tae«  was  unable 
to  say,  ■■  be  did  not  remember,  what  formall- 
lies  were  bad  In  tbe  way  of  electing  officers. 
At  tbla  meeting  tbe  means  and  melboda  of  op- 
erating the  company  were  considered,  and  a 
eoDcltisloD  was  reached  to  go  to  Florida  for  tbe 

Snrpose  of  carrying  out  tbe  plana  of  operation. 
D,  pursuance  of  the  determination  reached, 
three  of  tbe  corporators  went  to  Orlando,  Flor- 
ida, and  tbe  evidence  of  thia  nltnesa.  as  well 
a«  otbera  Introduced  b;  appellees,  afaowa  that, 
at  the  place  named  In  this  atste,  officers  for  the 
corporation  were  elected,  stockwas  Issued,  tbe 
corporatiDO  organized  and  started  its  busioeas 
in  Orange  county.  Florida.  After  the  corpo- 
ration was  organised  in  this  atate,  a  record 
waa  made  upon  the  book*  of  the  company  of 
tbe  meeting  In  Tennessee,  and  appellieea  put 
thia  in  eviaence;    It  la  as  followa: 

Clarksrille,  Tenn.,  f^bruur  Slit.  IBSB. 
Wbereaa,  0.  O,  Smitb,  W.  SL  Daniel,  J_ 
Bowel),  and  H.  0.  Merritt,  of  Tennessee,  and 
Bamoel  Johnson  of  Eeotncky,  od  the  16tb  day 
of  Tebrtiary,  ISSS.  obtained  a  charter  tor  tbe 
FlorMn  Orange  Hedge  Fence  Company  ^m 
tbe  stata  of  Tenoessce.  wblcb  charter  It  In 
words  u>d  figures  following^  to  wlL  (Then 
tollaws  ft  eopy  of  Uw  charter  with  oertifleBtes 
OB  ll,  taclndlngone  from  the  recorder  of  Hont- 
gomer7  conn^,  TennassBB,  that  record  of  the 
hutrament  haia  been  nude  in  bis  of&oe} 
SI  lb  B.  A. 


Tbe  minute  concloded  as  follows: 
And  whereas,  tbe  said  charter  provides  that 
lid  fire  oersons  named  as  iocorporatora  In  satd 
11  constitute  the  fint  board  of  di- 


rectors, and  in  parsuaoceof  the  forms  granted 
tbem,  a  quorum  of  aald  direotora  this  day  met 
in  the  ofBce  of  Smith  &  Lunon,  In  tbe  dty  of 

_      _ Tennessee,  tbere  being  present  0. 

O.  Smith,  W.  M.  Daniel,  at>d  Samuel  Jobnaon. 
C.  Q.  Smitb  was,  on  motion,  made  chairman, 
and,  on  motion.  Samuel  Johnson  was  made 
secretary.  C.  O.  Smith  presented  to  the  board 
tbe  reDlRuationa  of  A.  Howell  and  H.  C.  Herritt 
as  directora  io  the  company,  which  ivere  ac- 
oepled.  Thereupon  the  board  adjourned. 
Chaa.  G.  Smith,  Chairman,  Secretary. 
Tbia  mioHle  waa  made  from  memoranda 
supposed  to  hare  been  reduced  to  writing  U 
the  time  of  the  meeting.  Tbe  tMtlmony.fur' 
ther  sbowB  that  three  named  corporatora, 
after  tbe  meeting  in  Tennessee,  went  to  Or- 
lando, and,  with  othets,  the  defendants  in  tbe 
present  suit  being  among  them,  held  meetings, 
sdopled  a  corporate  eeal,  elected  offlcen,  ana 
iasued  ato^  to  aubecril>era,  and  that  tbe  parties 
perttclpatiog  In  the  owaoizatlon  of  tbe  corpora- 
tion in  thia  state,  and  acquiring  itock  therein, 
did  BO  in  good  faith,  ttelievingtnat  the  corpora- 
tion wee  legally  incorporated.  Ormsby,  tbe 
party  to>bom  tbe  note  sued  on  waa  given, 
was  Becreiary  under  tbe  organization  in  Flor- 
ida, and  the  note  waa  for  aervicea  due  from  tbe 
compsny  to  blm  as  secretary.  The  organiza- 
tion here  continued  to  do  business  openly  aa  a 
-poratlon  under  tbe  charter  mentioned,  bat 
>k  no  steps  towards  organizing  a  corporation 
under  the  iawa  of  this  state  by  filing  uilclea 
of  Incorporation  or  doing  any  of  the  things  re- 

^olred  to  form  a  corporation  here.  A  witneea 
>r  appelleea  suted  that  the  company  did  buai- 
nesa  openly  and  notoriously  aa  n  corporation 
in  Orange  county,  Florida,  and  that  Its  place 
of  busioeas  was  near  the  buSinen  house  of  tp- 
peUant;  that  he  did  not  know  that  appellant 
knew  when  he  received  the  note  that  the  com- 

Eny  was  a  corporation,  but  bad  reason  to  be- 
ve  that  he  did.    Witness  was  not  podtlre. 
but  was  under  tbe  impresdon  that  tbe  com- 

Kny  set  some  hedge  faocet  for  appellant, 
leeffectof  thelatter^tesUmooylsthathedld 
not  know  that  the  Florida  Orange  Hedge  Fence 
Company  was  a  corporation,  and  supposed  It 
waa  a  jdlnt-Btock  compaur;  that  Ormsby  in- 
formed him  that  tlie  atocKholders  were  Indl- 
vldually  liable  for  the  payment  of  the  note, 
and  that  It  waa  so  atated  io  tbe  articles  of 
agreement.  He  also  atated  that  "tbe  book  he 
■bowed  it  to  me '  '         •---'--'—■> 

this"  (pointing  U 

pany).  "He  tumeu  to  uib  dovk  am  rsou  w 
me  In  labaianoe  se  follows:  'Tbe  ■tockboldera 
are  severally  mid  Jointlr  liable  iodlridually  U 
all  times  for  all  money  due  and  owing  to  la- 
borers, servants,  clerks,  and  operallres  of  the 
comneny'.'*  It  w«a  slso  shown  tbst  tbe  d«- 
fendnnts  siied  were  slockbtdden  and  members 
of  tliecompany  when  tbe  note  waa  given. 
The  other  (ad*  ate  stated  in  the  opinion. 
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anta  were  >  corporaUoD;  tbe  docmnentary  evi- 
dence ii  Insufflcieat,  the  vsriooB  Ble^  incorpo- 
Tadae.  prescribod  b;  the  law  of  Teniiessee, 
■bould  have  beeo  complEed  with. 

Tenn.  Act.  March  19,  1875;  1  Bescb,  Corp. 
S  16,  and  Dote,  p.  295;  Kaiter  v.  Lawrtna  Sae. 
Bank.  66  Iowa.  104.  41  Am.  Rep.  85. 

Even  granting  the  charter  regular,  and  com- 
peteot  evidence  of  the  facts  alleeed  Iherein, 
Uill  there  i*bs  do  orgaaizatlou  of  such  com- 
pany in  TenneaKee.  A  corporation  caaoot  act 
nltbout  being  Qrat  organized,  foi  until  then  it 
haa  DO  life,  It  baa  not  come  Into  being. 

Boone,  Corp.  §  34. 

A  corporaiiiin  must  obtain  tia  legal  exlaience 
In  Ihe  slate  of  its  origin. 

4  Am.  &  Eng.  Sue.  Law,  p.  198.  DOt«  S; 
Bank  (f  Aaguita  v.  mirU.  88  XJ.  S.  18  Pet. 
519, 10  L.  ed.  274;  1  Lawson,  I{ighlB,Rem.  & 
Pr.  5  88S;  Aug.  &  A.  Corp,  g  SU. 

A  corporation  must  not  onlj  obtain  but  re- 
tain lia  lecHl  existence  In  the  state  of  ile  origin. 
It  cannot  biigrate. 

Ba/tk <ff  AuffTiitn  y.  Earle,  npra;  1  Lawson. 
BIghU,  Rem.'&Pr,  855,  g337;  iftiierv.  £^er. 
21  Mc.  509,  48  Am.  Dec.  619;  Haley.  Union 
J/vt.  F.  In».  Co.  82  N.  H.  298.  64  Am.  Dec. 
870. 

Or^anuinga  eorponitlOD  or  holding  >> I ocli- 
ho)dera'  m<'etint^  outside  tbe  siste  ot  its  crea- 
tion are  void  acta. 

Miller  V.  Bwer,  nvpra;  Ana.  &  A.  Corp. 
§  498;  ma  V.  Beach,  12  N.  J.'Sq.  31;  1  Law 
BOO.  Richia,  Rem.  &Pr.  g§838.  476,  pp.  790, 
791;  Montgotaery  v.  Foiba,  148  Mass,  249; 
Cook,  Slock  A  Siockholdera,  §  C91;  Smith  v. 
mver  VaiUvMin.  Co.  64  Md.  M,  64  Am.  Rep. 
763;  Boone,  Corp.  %  66;  1  Beach,  Corp.  tig  285, 
886. 

Appellees  cannot  legally  claim  protection 
from  individual  liability  behind  alleged  cotpO' 
rate  character. 

Montaomery  v.  Forbe*,  tupra;  Empirt  Mill* 
V.  AUton  Oroeery  Co.  (Tex.)  IS  L.  «.  A,  886. 

The  note  sued  on  Id  no  way  Indicates  thai  it 
b  tbe  note  of  a  corporation. 

WiiUaTM  y.  Bank  <^  Midiigan.  7  Wend.  589; 
BolUnraji  v.  Memphis,  S.  P.  <£  P.  B.  Co.  28 
Tex.  486,  78  Am.  Dec.  88;  Clark  v.  Jorie§.  87 
Ala.  474;  1  Uwson,  Rights.  Rem.  &Pr.  ^344. 

Neltber  Is  transacting  business  with  appel- 
lants an  admission  of  their  Incorporate  cbar- 

UiiiUd  Slate*  Sank  v.  Steamt,  IS  Wend, 
am:  1  LawfiOD.  Rights.  Rem.  £  Pr.  p.  611, 
|e44;H'iHiom*T.  Sink  <f  Michigan,  aod  Hot- 
bieai/  y.  Memphii.  E.  P.  AP.  E.  Co.  mipra. 

The  law  of  estoppel  does  not  apply  to  one 
who  la  atletnptini;  to  enforce  a  coniract. 

Cook,  Stock  &  Stockholdera,  S:g  2;i3,  424; 
Empire  ililU  r.  Altlon  Grocery  Co.  (Tex.)  12 
L.  R.  A.  366. 

If  defeodaDts  were  not  In  fact  a  corporation, 
nor  lit  facto  inch  so  that  plaintiff  might  be 
bound  by  some  estoppel,  then  tbt^  could  be 
sued  as  partners. 

SiU  v.  Seaeh,  12  N.  J.  Eq.  81;  PuUtr  r. 
Btnae,  67  N.  T.  20;  National  Union  Banky. 
London.  46  N.  T.  410;  Cook,  Slock  4  Stock- 
holders, g  SS7;  1  Beach,  Corp.  ^^i  16,  162.  p. 
S90,  note;  Sai»er  t,  Lawreaee  Sav.  Bank,  66 
Iowa,  104,  41  Am.  Rep.  85;  Leait  v.  Tilton, 
M  Iowa,  220,  SS  Am.  Rep.  486;  1  Lawson, 
Bl  I..  K  A. 
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The  Florida  Orange  Hedge  FenceCompanj 
waa  at  least  a  eh  Jacto  corporation  under  tha 
lawB  of  tbe  stale  of  Tenoeuee.  and  under  tlw 
comity  existing  between  the  stAiea  was  fnllj 
authorized  to  carry  OD  Its  business  in  tbe  Stst* 
ot  Florida, 

1  Cook.  Slock  &  Stockholders.  287:  B  Coctk. 
Stock  &  glockboldera,  694. 

The  Florida  Orange  Hedge  Fence  Company 
was  a  da  faeUi  corporation  Decaiise  there  had 
been  an  effort  to  legally  Incorporate,  and  tbe 
mere  fact  that  one  of  tbe  certificates  to  (he 
charter  was  absent  did  not  Invalidate  the  cor- 
poration and  render  Uie  atockboldera  liable  aa 

1  Cook.  Stock  A;  Stockholders,  gg  284.  810; 
AUeny.  Loi\g.  80  Tex.  861. 

Stockholders  in  a  defaelo  corporation  are  not 
liable  to  its  creditors  as  partners,  especially 
when  they  purchased  stock  after  organlzatioD 
and  charter. 

American  Salt  Co.  v.  Heidenheimer,  80  Tei. 
844. 

The  subscribers  for  and  holders  oF  stock  is 
a  manuracluring  corporation  which  had  been 
defectively  organized,  and  Iransacled  buoinesf 
under  such  defective  corporalion,  do  sot 
tbi'ieby  become  partners.general  or  special  in 
such  business. 

Fav  V.  JVofib,  7  Cush.  188;  TVvu^ru^  t. 
Seadder.  11  Cush.  88;  Firit  Nat.  Bank  i. 
A!my,  117  Mass.  476. 

^hen  a  creditor  contracted  with  a  de/A/io 
corporation  in  iis  corporate  capacity  and  inthia 
the  scope  of  its  assumed  powers,  he  cannot 
deny  its  corporate  existence  and  character, 
and  cannot  (^arge  the  stockholders  with  the 
debt 

1  Cook,  Stock  ft  Stockholders,  g  234,  p.  811, 
Dore  1;  Snider'*  Bon^  Co.  v.  Troy,  24  Am.  St. 
Rep.  887,  note,  91  Ala.  224,  11  L.  R.  A.  615; 
Rutherford  v.  HiU,  29  Am.  St.  Rep.  600,  note. 
22  Or.  218. 17  L.R.  A.  649. 

Foreign  corporations  may  exercise  an^  and 
all  Its  powers  lu  anolherstate  unless  forbiddei) 
by  Btalute. 

2  Cook.  Stock  &  Stockholders,  824. 

It  Is  legal  for  citizens  of  one  state  lo  lake 
out  a,  chatter  in  anotber  stale,  even  though  oil 
the  corporate  business  is  to  be  transacted  in 
the  first  Slate. 

Demarett  v.  Flaek,  128  H.  T.  206, 18  L.  K. 
A.  854;  Cook,  Stock  A  Stodholders,  ed. 
1894,  g  287. 

aia.br7rCh.J.,detiveFed  ibeoptnlonof  tbe 

One  of  the  pleas  in  Uils  case,  called  a  ple«  in 
abatement,  alleges  that  the  Florida  Orange 
Hedge  Fence  Company  was  a  corporalion  or- 

Rnized  undertbelawaof  Teonessee,  and  doing 
ainess  in  this  stale.  Accordlngto  the  recog- 
nized Anterlcan  doctrine,  the  dtimlcU  and 
clttzeuBblpol  a  corporation  are  regarded  as  be- 
longing to  the  Gtale  under  whose  laws  the 
corporalion  is  created.  In  the  case  of  Banle 
of  Augv*ia  v.  EarU,  88  U.  S.  13  Pel.  319.  10 
L.  ed.  274,  it  is  said  that  "a  corporation  can 
have  no  legal  eiiBletice  out  of  tbe  boondartea 
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of  Ihe  soverdKittr  bj  wbfcli  It  Is  created.  It 
ezlata  o[i)j  to  contBtnplatloD  of  law  and  b; 
force  of  Ibe  law;  snd  wb«re  tbat  law  cesaea  to 
operate  and  la  do  longer  obliKatoiy,  tbe  cot- 
poTationcan  bare  on ezlatence.  Itmustdnel) 
Id  the  place  of  itscreatioo,  BOdcanoot  migrate 
to  aDOtbei  lOTerelgntj.  But  altbougb  it  most 
llTe  and  have  its  Ming  in  tbat  itate  odIj,  jet  it 
does  not  bj  anv  meana  Totlow  tbat  its  eilat- 
ence   tbCre  will  not  be  recc^ized  In  otber 

filaces;  and  Its  residence  in  one  slate  creates  no 
DBuperable  objection  to  Its  power  of  coDtract- 
loe  in  anolber.  It  Is,  Indeed,  a  mereaniflda] 
bnng,  invisible  and  lotangible;  jet  it  la  a  per- 
son, for  certain  purposea.  in  contemplatina  of 
law,  and  baa  been  recogoized  aa  racb  by  the 
deciaiona  of  this  court."  And  in  81.  Lmtit  v. 
Wigsint  Ferry  Co.  78  0. 8. 11  Wal).  488.  30  L, 
ed.  1B2,  itls  said,  In  reference  to  a  corporation, 
that,  *'lt  can  eserciae  its  francbiseB  eilraterri- 
toriallj  ontj  BO  far  as  may  tie  permitted  bj  the 
policy  or  comitj  of  other  EovereJKDtlM:  Bj 
the  consent,  express  or  implied,  of  the  local 
gOTeniment,  it  may  transact  there  anj  busi- 
ness not  ultra  vira."  In  recofrnitlon  of  the 
doctiioe  announced  In  tbe  case  first  cited  it  was 
beld  tij  this  court  in  Taylor  v.  BranJiam.  3S 
Fla.  2^,  that  ■  corpoisUon  can  bare  no  leKBl 
existence  oat  of  tbe  boundaries  of  tbe  sover- 
eignty by  wbicb  it  is  created.  It  eilsts  only 
tat  contemplation  of  law,  and  by  force  of  tbe 
law;  and  where  that  law  ceasea  to  operate,  tbe 
corporation  can  have  no  eiisteuce.  Ic  must 
dwell  In  the  place  of  its  creation,  and  cannot 
migrate  to  aootber  sovereienty.  And  where  a 
Dumber  of  individuals  a°Bunie  to  act  In  a  cor- 

Krate  capaciij  in  a  state  where  they  have  not 
■D  clothed  viilh  iMirporale  existence  and  au- 
tboritj,  tbey  cannot  there  l)e  recognized  as  ale- 

e  constituted  corporalioti,  tho\igh  tbey  may 
been  duly  iQCorporated  in  another  state. 
•nd  anch  persona, in  the  Elate  where  tbey  assume 
corporate  capacity,  ^it!  be  treated  as  aod  held 
to  tbe  responsibility  of  partners.  In  tbe  case 
just  cited  in  this  court  the  record  showed  that 
there  was  sn  attempt  at  an  organization  of  a 
corporation  In  this  slate  under  a  supposed  char- 
ter nbtained  under  the  i^eneral  laws  of  Tennes- 
see without  any  organization  or  user  In  tbat 
■late.  Where  a  corporation  has  been  legally 
created  and  O'ganized  under  tbe  laws  of  a  aia- 
ler  state  for  the  transaelion  of  any  business 
there,  it  may,  by  comitj  existing  )>etween  the 
States,  transact  business  in  [bis  state,  provided 
it  be  not  In  contravention  of  our  laws  of  public 
policy.  Oar  general  locorporsting  laws  recog- 
nize the  tTHnsaciion  of  business  by  foreign  cor- 
porations in  this  slate,  and  Id  tbe  atneuce  of  ex- 
press legislative  assertion  to  the  contrary,  the 
oonrts  of  this  state  would  be  bound  to  recog- 
nize the  comity  existing  amoQE  tbe  statea. 
While  this  la  true,  it  Is  alfio  well  settled  that  a 
corporation  created  uoder  tbe  lawsof  one  state 
ouinol  hold  corjiorate  meetings  in  another  tor 
the  purpose  of  organizing  the  corporation, 
electing  its  officers,  or  performing  any  strictly 
corporate  functions  In  its  organization. 

A  corporate  charter  was  granted  by  tlw  leg- 
islature of  Maine,  and  tbe  corpprators  met  in 
New  York,  accepted  the  charter,  elected  oUS- 
cen  and  a  Ixian!  of  direclnrs  for  the  corpora- 
tion, and  it  was  held  in  MiUer  v.  Eaer.  21  He. 
SOD,  40  Am.  Dec  616,  that  nil  votes  and  pro- 
ceediDgs  of  persona  profeariug  to  tct  on  tbe 
HI  T.  R  A 


capacjtj  of  corporations,  wben  assembled  with- 
out the  ttotiDda  of  the  sovereignty  granting  the 
charter,  are  void.  The  corporators  In  a  charter 
^mnled  \>j  tlie  state  of  North  Caroline  met  in 
BaUlmore,  Maryland,  and  accepted  the  char- 
ter, and  it  WHS  beld  that  the  acceptance  WM 
invalid,  and  the  corporation  bad  no  legal  ex- 
istence. Smith  T.  Siiter  Valiev  Min.  Go.  M 
Md.  8S,  64  Am.  Rep.  TS8.  After  a  corporation 
had  been  duly  organized  in  tbe  slate  of  Its 
creation  there  may  be  some  quesilona  aa  to  tlw 
legality  of  meetings  of  directors,  or  even  stock- 
holders,  without  tbe  limit  of  tbe  state,  as  to 
whicb  we  express  no  opIoioD;  but  there  can  be 
no  doubt  from  tbe  authoriliea  that  tbe  first 
meeting  to  organize  tbe  corporation  and  elect 
Its  Qrat  offlcera  must  be  within  tbe  stale  where 
it  ta  created.     1  Beach,  Priv.  Corp.  g  266. 

In  our  judgment  there  waa  no  suffident 
proof  before  tbecourtlo  sustain  tbe  pleaitt  tlie 
case  before  us,  tbat  Uie  Florida  Orange  Hedge 
Fence  Company  was  a  corporation  orgsnlzed 
under  tbe  laws  of  Tennessee  and  doing  bust- 
Desa  Id  Florida.  In  the  flrst  place,  Ihe  laws  of 
Tennessee,  authorizing  tbe  formation  of  such 
a  corporation  as  the  supposed  charier  purports 
to  create,  were  not  put  in  evidence  so  far  as 
the  record  shows,  and  we  do  not  see  that  we 
can  take  judicial  knowledge  of  the  laws  of  ao- 
otber  state  under  which  a  corporation  Is  claimed 
to  tiave  been  created.  Tbeautboiitles  indicate 
tbat  proof  of  auch  laws  must  be  made  in  order 
tbat  tbe  court  may  see  the  leaal  warrant  for 
the  creation  of  such  corporations.  HaUowan 
V,  Mempkit.  B.  P.  <C  P.  R.  fjo.  28  Tex.  466,  76 
Am.  Dec.  SS;  Vnited  Slula  Bani  v.  &earn», 
IS  Wend.  814;  1  Lawson,  liights.  Rem.  A  Pr. 
g  344.  Conceding  tbat  there  was  legal  sutbor- 
ity  for  obtaining  the  charter  in  question,  the 
evidence  fails  to  show  any  organization  of  the 
corporation  In  Teaoessee,  or  any  user  under 
the  charter  in  that  state;  but  it  doea  ahow,  ta 
our  opinion,  an  attempted  organization  in  this 
state  under  the  charier.  Tbe  first  officers  were 
elected  bere.  and  tbe  only  s'ock  ever  issued 
was  in  Orlando.  The  meeting  in  Tenneasett 
cannot  be  regarded  as  resulting  in  any  corpo- 
rate action  to  the  extent  of  organiziug  a  corpo- 
ration under  tbe  charter.  Taken  in  CDnnectlon 
with  what  one  of  tbe  corporalora  testified,  tb« 
conclusion  is  tbat  they  determined  to  come  10 
Florida  to  carry  ooi  tbe  methods  and  plans  of 
operutlog  the  company,  anil  Ihe  tesllmonj 
BhoH's  that  thej  did  come  10  tbls  stale  and  at- 
tempted to  organize  bj  adopting  a  seal,  elect- 
ing officers,  and  issuing  stock,  and  alibough 
Bucb  action  on  their  part  appears  to  have  t)eeD 
in  good  faith,  under  the  belief  that  tbe  corpo- 
ralioQ  exiflted.  it  was  iDeSectuai  to  accompliah 
any  organization  In  law.  Under  the  autbor- 
itiea  referred  to  there  can  be  no  organlzatioQ  of 
a  corporation  In  this  state  under  a  charter  ob- 
tained In  a  foreign  jurisdicljon  In  do  business 
there.  Tbe  present  case  does  not  come  within 
the  principle  decided  In  Demaretl  v.  Flaek,  I2S 
N.  T.  206,  18  L.  R  A.  864.  where  citizens  of 
tbat  slate  obtained  in  West  Virginia  a  charter 
and  organized  under  it  for  tbe  purpose  of  do- 
log  business  in  tbe  state  oF  New  York.  From 
the  evidence  produced  In  this  case  we  are  of 
tbe  opinion  tbat  the  proceedings  on  tbe  part 
of  appellees  and  associates  in  attempting  to  or- 
ganize a  corporation  in  Ibis  state  were  rold, 
and  no  corporation  was  In  fact  orgaDlied. 
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It  U  contended  for  appeU«M  Uwt  tbe  Florida 
OnoRe  Hedge  Fence  Oompmnj'  wm,  under  the 
oinmatioQ  menlioDed,  a  corpontioo  d»  facto, 
iM  Ibat  appellant  caDDotbepennltledtoqiies- 
lieDitiezi«teiic«;miid,further,ttiatIielies«>p|Kd 
from  denylDg  its  exiilence,  because  botb  be 
utd  bit  iMfgDor  recogalzed  uid  dealt  with  tbb 
oompaoj  u  a  corpotaUon.  Cook  atatei,  In  bU 
book  on  Stock  &  Slockholderi  and  Corporation 
Law,  8d  ed.  tS  S>8,  tbat  "tbere  are  many  casea 
to  tbe  effect  tbat  a  corpontloa  cicdltor  aeekiog 


ceed  against  tbe  supposed  stockbolden  Hspart- 
nen,  oj  provItiK  that  the  pretcrlbed  method  of 
becomiDg  incorporated  was  not  complied  wltb 
by  tbe  company  Id  qnestloD.  For  inBtance,  It 
baa  beim  held  tbat  nbere  the  articlea  of  bsbo- 
dation  were  signed,  but  not  filed  until  some 
time  mibieqnently,  debts  coDtracled  fn  the  Id- 
lerim  might  be  collected  from  the  atockholders 
as  partoeis.  Bo  also  a  total  failure  to  flle  or 
record  tbe  cerlfficaie  or  art  icles  of  Incorporation 
lus  been  held  to  render  tbe  members  liable  a* 
partners:  as  also  an  omiBslon  of  tbe  members 
to  sign  uid  publish  tbe  articles  of  associailon, 
or  an  Inde&nlte  statement  of  where  tbe  prlncl- 

Kl  place  of  buslneea  ot  the  corporation  1b  to 
"    And  la  g  S84  be  states  tbat  "daring 
tbe  past  few  rem,  however,  tbe  great  weight 


a  defaeio  corporation,  tbe  stock- 
holders  cannot  to  held  liable  aa  partnera.  al- 
Ibougb  Uiere  have  l>eeo  Irregularities,  omis- 
rioDS,  or  mlstakeslDlncorporaiingoT  organizing 
the  company.  The  corporation  is  a  d«  facU> 
corporation  where  there  is  a  taw  autborlzlng 
BQcn  a  corporation  and  where  the  company  has 
made  an  effort  to  organize  nnder  that  law  and 
Is  transacting  buHlness  in  a  orporate  name." 
Tbe  two  views  here  expressed  by  tbis  author 
Indicate  the  dividing  line  between  tbe  decisions 
on  the  subject  Tbe  case  of  Si'uler'i  Bont  Go. 
V.  Troy,  91  Ala.  334,  II  L.  R  A  515,  coulaios 
a  clear  statement  of  the  diversity  of  Judicial 
olriDlon  in  reference  to  the  matter.  The  au- 
thorities pro  and  con,  are  died  Id  noU  to  the 
case  of  Sulherfard  v.  BOl  (Or.)  17  L.  R.  A. 
H9,  and  reported  In  20  Am.  Bt.  Bep.  tm. 
CoDcedtog  tbat  tbe  mle  approved  by  Cook,  In 
S  S84,  to  be  the  correct  one.  we  do  not 
perceive  how  an  sssodallon  of  peraonscen  exist 
as  a  corporation  de  facto  unless  tbey  can  legally 
become  a  corporauon  dtjure.  It  Is  stated  in 
Snider't  Sony  Oo.  v.  TVtw.suiMw,  that  "a  cor- 
poration tb/octoezlat^  when  from  Irregularity 
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at  Ael«A  in  Ibe  organization  or  eonstltolliNi,  ot 
from  some  omlsrion  to  comply  wftli  tbe  cooA- 
tioDB  precedent,  a  corporation  dahtrt  la  not  cro- 
ated,  but  tbere  has  been  a  colorable  compUanoa 
wltb  the  requirements  of  some  law  ooder  which 
an  asaodauoo  might  be  lawfully  iooofporated 
tor  the  poipoaes  and  powers  assumed,  and  a  naer 
of  tlie  rigbU  claimed  to  be  conferred  1^  tbe  law 
—when  there  is  an  otganizatioii  with  cokw  of 
law,  and  the  ezerdse  ot  corporate  fraocbise^' 
The  case*  died  hi  noU  to  But/mford  t.  BO, 
tupra,  show  that  when  the  organlzatioD  of  a 
corporation  nerer  had  any  appearance  of  valid- 
ity, tbe  participants  therdn  will  be  beld  llabk 
BB  partners.  The  attempted  organization  of  tbe 
corporation  In  tbls  state  under  the  suppoeed 
Tennessee  charier  was  wholly  Illegal  ana  with- 
out any  semblance  of  authority.  Tbere  is  no 
law  in  this  state,  nor  in  Tenneasee,  so  far  as  we 
areadvlEed,  toauthorlMsnch  procecdioga,  and 
tbe  claim  of  tbe  eststenoe  of  (be  corporation  ds 
/aetonnder  it  is  without  sumiort.  Neitherdowe 
"see  that  tbeappellant  faestoppedfromraoceed- 
ingsagalottlheappelleeaupartnen.  The  fact 
tbat  the  note,  IndoTsed  to  him  befora  maturity. 
Is  executed  by  pwsons  as  president  and  aecre- 
tary  of  the  company,  doee  not  create  apreeump- 
tlon  that  It  was  a  corporation.  Clark  v.  Jontt, 
B7  Ala.  1T4;  BoOomty  t.  Memphit.  B.  P.  A  P. 
B.  Oo.  tupra.  Tbe  body  of  the  note  Indicates 
an  unusual  paper  for  a  corporate  body  to  make, 
and  contains  no  redtal  that  the  company  In 
whose  name  it  was  executed  was  a  corporation. 
Tbera  la  notblng  soffident  to  overcome  the 
positive  testimony  of  appellant  tbat  be  did  not 
know  the  company  was  a  corponiloo.  or 
claimed  to  be  a  corporation,  when  he  recnved 
the  note,  wblcb  was  before  Its  maturity;  nor 
does  It  appear  that  be  contracted  with  or  dealt 
with  tbe  company  as  a  corporation  so  as  to  be 
estopped  from  gainsaying  lis  existence  as  a 
corporation.  Tbe  facts  of  tbe  case  do  not 
bring  It  within  the  principle  dedded  In  BooAe 
v.  Gulf  lee  Co.  2i  Fla.  GOO.  and  Jadcam  SluiTp 
Co.  V.  HoOand,  14  Fla.  384,  to  tbe  effect  tbat 
one  who  contracts  with  an  association  as  acor- 
poratlon  and  exerclaing  corporate  powers  Is 
eaiopped  to  deny  It. 

Objections  were  made  to  the  admission  of 
certain  evidence  on  tbe  part  of  appellees,  bnt 
aa  the  trial  was  before  tbe  Judge,  without  a 
Jnrv,  we  have  not  considered  tbe  objectloos. 

On  all  the  evidence  proper  In  tbe  case  our 
condndon  i»,1h,UO/  J«dgnuntiMUioroiiff,«tii4 
mu*I  be  mened. 

U  Is  so  oidere' 


,dbyCoogIe 


SOUTH  CAROLINA  5UPREHB  COURT. 


flTATB  of  Bonth  OBroHna,  Bt^t^ 
wfdi  Benjamin  QATHON,  Appt. 


(Jane  ff,  UK) 

APPEAL  by  defsnduit  from  t.  Judgnxnit  of 
Uie  Circuit  Court  for  Clareodon  Countj 
OODTldinf;  him  of  perjuij.     AJImed, 

The  exceptiona  opoo  wbl(±  Uie  caM  wm 
taken  to  Ibe  auiirenie  court  were  u  roUow*: 

"(1)  Tbit  bU  boDor,  the  piesidiog  Judjte, 
erred  io  oveiTuliDg  detendant's  motioo  for  a 


VOTK—TtM  nokt  of  Juron  to  att  on  OiMr  men 
imowlidpE  qT  tte  raeti  *>  or  nlMoal  En  tiM  Unw, 
I.  Zllc  gnMml  mM, 
IL  ViNH*3at4oni  IJMrwtf. 

b.  AMtointaMaMnatlgiion. 

"nw  qnertioD  ot  tbarlctat  of  KjnroTtobaoallad 
aa  ■  wltMM  will  tons  the  aubjeot  of  a  futura  DOta. 

DpoQ  tbe  quettion  ota  Juror  ImpeaoblDB  bl«  owd 
Teidlot.nen«<ttoButlettT.Patton  (V,V».)H„ 
B.  A.  B9  (I8M1:  )f  arpbj  t.  Uuiphr  (B.  D.)  B  U  B.  A. 
UO  (18B0).  and  Hsuk  T.  Allen  (IndJ  U  L.  B.  A.  IW 
lUBO). 

Tfalt  note  doa  not  Inelode  the  queeUon  of  a 
Jutor^  ilKht  to  Mir  upon  hie  own  opinion,  }ada- 
meo^BndezperleDDelD  quMtlontloTolTlnKtlieu- 
mamant  of  >alnea  and  dimiirea.  bat  Is  oonftond  to 
oaaea  Involrlnr  the  rlvbt  to  eondder  maltenof 
fact  wllbln  tila  penonal  kaowleds*  wUoh  are 
not  dtaoloaed  bf  the  erldenoe. 

I.  Tha  genoml  mil. 

In  anolmt  time*  the  eKablUiad  doctrine  Id  Bag- 
land  wu  tbat  wlUtout  tbe  production  Of  anr  evl- 
deooa  Tliatever  br  tbe  parties,  &  Jury  found  tlislr 
Terdlot  upon  ttaelr  own  private  koowtedBO  of  tbe 
Ikou  In  oontroTnrsr,  and  fuillier  bad  the  rlctat  to 
be  (Ovemed  br  suofa  prlmle  knowledse  at  wall  •( 
brtbaertJenoeof  wttutasts  delivered  looouiton 
tbe  trta],  the  oath  at  tka  Juron  to  find  aooordiof 
t«  their  evldenoe  being  oooaUered  to  mean  that 
they  tbould  do  to  to  tbe  beK  of  their  own  knowl- 
adjte.    Sam  V.  State.  IBwBU.BI.UiUU). 

ne  snolent  doctrine  wssibatjuronweietoreo- 
dartbe  verdlot  as  well  npon  fsoM  wltbln  theli'  per- 
Boe*!  knowledge  as  upon  tboae  derived  from  the 
teatiraony  ot  tJie  wttneseee  duly  sworn  and  tasMf;- 
indntheoaae.  Schmidt  t.  New  York  Onion  MuL 
r.  Ina.  Co.  I  enr.  B»,  OE  lUH). 

In  the  case  of  Trial  of  BeadloK,  T  How.  St.  It. 
MT  (MBit,  a  Jurrmao  was  obsUeoKed  beoanes  be 
was  supposed  to  know  something  of  the  matter, 
nie  eonrt  stated  that  lor  that  niAon  tbe  juries 
w«ro  called  from  the  ndgbbortood,  beoauw  tber 
(boold  not  be  wboll;  stnuBers  to  tbe  fsata,  bat 
that  If  oanae  eould  be  thown  that  suobluror  had 
alreadr  gtven  bla  rerdJot  b;  his  dlsoouras,  sod  that 
tke  prisoner  was  alrradr  oondemnod  In  his  opinion, 
tbat  anoh  might  be  a  oaoae  o(  obBllente,butat> 
ttMOffb  be  iMd  dlsoonraed  wltb  nelshbon  se  others 
dtd,  and  might  believe  It,  yet  be  was  tbeo  to  dve 
kta  verdlot  upon  what  be  beerd  upon  oath. 

The  praotlce  of  taking  ]nron  from  the  vtohMga 
BSMna  to  bare  been  adopted  under  the  noUon  tbat 
the;  might  thus  be  tbe  better  quall&ed  from  tbett 
penonal  aequalntsnee  with  the  faots,  tbe  partMa 
and  their  wltoewes,  to  decide  tbe  case  that  might 
ba  broDBbt  before  tbem.  Schmidt  v.  Heiw  fork 
omoa  Unb  P.  Ia».  Co.  lupra. 

The  reason  for  tbe  Bogllth  rule  was  that  tbe 
Jniora  were  liable  to  attaint  for  a  falfls  verdlot.  but 
when  tbe  prooeedlnxs  by  attaint  fell  Into  dMuse 
and  a  new  trial  In  cue  of  a  wiong  verdlot  was  in- 
tntdneed,  a  verdlot  founded  upon  the  private 
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knowledge  ot  tbe  Jurr  w  

Ute  doctrine  obtained,  wberet?  the  verdlot  of  the 
Imy  must  be  found  upon  the  evldenee  delivered  to 
them  In  oourt  In  tbe  preeence  of  the  Judge  and  of 
the  partlea.    Sam  v.  Slate,  fupni. 

At  tbe  presttit  dar  U  Is  thought  a  greater  objeot 
and  more  likely  to  seoure  tbe  due  administration 
ofjusttoe.  to  submit  rasns  to  impartial  sod  no- 
tilaaed  Juroia,  and  that  tboae  are  less  llkelr  to  bo 
■o  wbo  have  oomefron  tbe  immediate  neighbor- 
hood o(  the  partlea  and  have  beeh  either  eyewlt- 
npesa>  (o  tin  faots.  or  have  had  their  minds  Im- 
bued with  tbe  popolai  feeling  a»  to  tbe  merit*  of 
tbe  oontroveny.  Sohmldt  v.  New  Tock  ITnlon 
Mnt.  r.  Ine.  Oo.  lupni. 

An  essential  elemeot  In  tbe  trial  br  Jury  Is  that 
tbe  verdlot  shall  be  rendered  acoordlng  to  tbe  fsota 
of  tbe  ease  lawfully  produced  to  tbe  Jury,  wbo  sia 
sworn  to  give  tb^  verdlot  sooordlng  to  theerl- 
denoe.  sndlf  they  And  witbouievldeuoe  or  against 
tbe  evidence,  a  new  trial  will  be  granted,  and  tbe 
Jurr  cannot  even  rendera  verdlot  upon  know  1ed«e 
wltUn  their  own  bieasta,  end  therefore  a  Juryman 
having  knowledge  ot  taota  pertlnenl  to  tbe  iMue 
muatbeawom.  Mltohnm  v.  State,  U  Oa.(IU,«8i 
(IBfig.) 

In  Clarke  v.  Boblnson,  6  B.  Hon.  15  OSU),  thn 
court  stated  tbat  It  never  was  tbe  prsoUoe  of  Juror* 
(oaot  upon  their  own  view  of  tblnas  about  wbloh 
the  controverty  waa  bad  wbeie  It  wa*  a  thing  per- 
sonal, though  it  wa*  somntUuea  tbe  ease  in  oontro- 
veiales  aboctt  real  property,  but  at  that  time  tbay 
were  triers  ot  tbe  faots,  not  upon  tlieir  own  knowi- 
cdge  SB  was  prevlomly  tbe  case,  but  npon  the  IM. 
Umonr  of  others  delivered  beforw  them,  subject 
to  OTOss-ejamlnatlon  aod  the  enrutlny  of  tbe 
court  and  Jury. 

Tbe  eiidenoe  admitted  to  tbe  Jury  should  be  the 
sworn  erldenoe  aubmltted  Id  open  court,  under 
the  eafeguards  ot  the  law.  sod  open  to  be  sifted 
by  orosB-ezamlnatlao  liable  to  be  made  by  ooun* 
tervalllag  proof  on  tbe  part  of  tbe  partr  wbo  may 
beaOeoted  bylt,andsuoh  Is  tbemleln  botholvll 
and  orimlnal  oases.  Wade  v.  Ordway,  1  Baxt.  SB 
(1B7X),  where  a  new  trial  was  granted  upon  tbe 
ground  tbat  new  erldenceootalned  by  one  otthe 
juiT  was  Imparted  br  him  to  bis  fellows  after  the, 
retirement  of  (be  Jury  to  ooiMlder  the  verdlct- 

The  tbeorr  ot  tbe  jury  trial  U  tbat  ail  tbe  partM 
and  witntssca  are  to  be  beard  lo  open  court.  In  tbe 
preeence  of  and  under  the  direction  of  the  preAI- 
Ing  judge,  aod  ot  auob  eardinal  doctrine  tbe  law  la 
extremely  (enaoloat  and  loofea  with  distrust  and 
aveialoii  npon  aoydeparture  in  practice  from  Ita 
(trlotnras.    Beltiwiv,OBllupe,»Ue.US.M7(iai8>. 

Tbe  oath  of  tbe  juror  le    to  decide  aooordlng 


with  tbe  partiss  face  to  face,  aod  doe*  not  mean 
evidence  given  ton  Jurocoutaldeof  tbeoourt-n>om 
to  be  read  aod  pondered  upon  In  secret,  and  given 
toblsfellowBlndtiiberatlooupontheTerdlet.  Aid. 
A  Jury  are  br  ibebroatba  oUbred  to  goaoeOTdliw 
to  the  evldeooe.  that  it,  the  evidence  given  in 
court;  and  U  ajurymanbeprepoaseeeedltlagood 
~  —  '  !  a  proof  tbat 
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new  trial,  based  on  allef^ed  enw  of  hfi  honor 
in  cbargiog  the  jury,  ia  Bubataoce,  that  they 
could  not  commuDicate  to  one  anolher  facts 
known  bj  an;  of  Ibein,  bnt  not  brought  out  on 
the  witness  stand,  going  to  show  that  the  de- 
fendant was  not,  of  Bound  mind  or  memory  at 
the  time  the  offense  Is  said  to  haTO  been  com- 


a  luror  oasht  not  to  BlTS  of  bl* 

BmiUii  Dormer,  v,  Parkliunt,  Andr.  31B,  BtL 

If  a  Juror  does  Indeed  know  anytbinx  material 
In  the  oausebeoushttoacquBlDt  Cbeoountbere' 
wtth  and  be  nrom  as  a  wltnesa  tbat  be  mar  be 
Biosi  eiamlned.  otherwise  be  mar  bo  upon  losuffl- 
etent  and  impioper  evldenoe.    IMd. 

Andtbls  Is  BO,  lortbereasoDtbat  to  permit  tbem 
to  take  iDto  consideration  evidence  not  produced 
upon  the  trial  and  vltbout  tbe  knovledre  oroon- 
sent  of  the  opposite  party  utBubTersiTe  or  all  rules 
which  govern  tbe  admleelbllity  of  lestlmonr.  and 
of  tbe  rlffbt  of  a  fair  and  Impartial  trial  br  ]ur7. 
Stewart  T<  Burlington  A  M.  R.  K.  Co.ll  Ioira.B3;  H 

(uni- 

AlUionBb  the  weight  and  credit  to  be  given  to 
tbe  evidence  should  be  Juilited  of  bf  the  lurr  In 
tbe  light  of  their  own  ezperlenoe,  f  et  that  should 
bedone  wllbout  eny  addition  to,  or  modlfloatioo  of. 
It,  arising  out  of  the  peculiar  sclentlflc  eoquire- 
menla  or  actual  koowledfre  ot  the  faots  In  contro- 
venr  by  any  one  or  more  ot  tbeir  number.  Peo- 
ple V.  ZelKer,  S  Park.  Cr^m.  Bep.  affi  (ISU). 

Jurors  can  undoubtedly,  and  must,  use  (heir' 
Judgment  more  or  less  oonoemlng  documents  laid 
before  tbcm.  and  have  it  la  their  pover  to  rely  on 
their  own  views  very  muoh  It  they  see  Bt,  but  tbe 
law  preiumes  they  will  act  on  teetlmony  chiefly.  It 
Dot  entirely,  and  It  will  not  be  prmumnl  that  tbe; 
all  have  equal  knowledge  oraklU  in  such  Inquiries, 
or  that  when  they  oonBult  together  tbe  opinions  ot 
one  would  not  have  more  Influence  than  tboee 
Of  another,  when  tbe  opinions  operate  as  faou  in 
tbe  cause;  and  U  a  verdict  were  formed  on  alate. 
menta  of  material  facta  by  one  Juror  lo  bia  fellows. 
suoh  a  verdict  is  a  vloletinn  ot  tbelr  oacbs.  and 
when  opinions  are  such  as  to  stand  la  tbe  aame 
light  tbe  result  is  not  leas  danireroaB.  Be  Foster's 
Will,  84  Mich,  a  asm. 

A  case  Is  not  to  be  tried  upon  tbe  ei  part/  stsce- 
ment  of  a  Juror  made  where  contradiction  and  ex- 
planation are  Impossible.  Simpson  v.  Kent,  9 
FhilB.  ao  (1871). 

Questions  ol  faot  are  to  be  decided  according  to 
the  evidence  introduced,  and  C be  personal  knowl- 
edge of  a  juror  cannot  eoostitute  a  part  of  the 
eTtdenoe.  Gibson  v.  Carreker,  01  Qa.  BIT  ilSUB): 
Bobmldt  V,  New  York  Union  Mut.  P.  Ins.  Co.  1 
Qray.MB.SaS  (1851):  Wood  River  Bank  Y.  Dodge,  88 
Meb.  TOe,  7iG  (1883};  Biohardi  *.  Bute.  SB  Neb.  IT 

'.  Ho  evidence  can  be  admitted  but  what  is  or 
might  be  under  the  examination  of  both  paroee. 
Qaas  V.  Stlnson.  8  Sumn.  SB.  lU  (18871. 

nie  Jury  must  not  add  to  the  evidence  admitted 
by  tbe  court  upon  their  own  motion  after  they 
bave  retired  to  their  room.  Kruldenler  Bioa.  v. 
ailekls.  n  Iowa,  4X8.  40!  (18)181. 

JnroiB  cannot  go  In  search  of  erldenee  privately, 
or  act  upon  endenoe  thus  obtained.  Wlnalow  v. 
Horrfll.  OB  He.  «fO«i)- 

The  Jury  may  not  tab  Into  consideration  facts 
known  totbem  personally  ontaldeof  tbeevldeDce 
produoed,    Cloee  v.  Samm.  ST  Iowa,  SOS,  SOe  (188DJ. 

8o,  tbejnryoannotbe  permitted,  by  adding  evl- 
■—        -  ■      1  that  which 


make  a 
tbey  took  wtth  them  to 
Harrlman.  n  Iowa,  4M,  4» 

It  a  Joior  has  knowledge  of  facta  not  In  evidence. 
the  Jury  have  no  rlgbt  to  oonalder  them  In  making 
npaTenUobandbeforetheyean  lake  such  facts  Into 

n  L.&  A. 
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mitted,  and  In  cUargJni;  Ibe  Jaij,  to  wit:  'I 
charge  you  that  you  have  do  rl^bt  to  make 
CommunlcatiODB  to  one  another  of  a  fact  bear- 
tog  npoD  tbe  case,  either  In  regard  to  the  com- 
petency of  the  defendBnt  or  any  otber  faciL 
.  .  .  Tou  can't,  If  you  knew  the  defendsnl 
to  be  perfectly  sane  at  that  moment,  or  if  jcki 

oonsIderBtlon  ttie  Juror  should  bs  sworn  and  Ma- 
tlfy  to  the  faot  preoissly  as  any  other  wttnesi. 
OlUwa  Oasllght  *  a  Oo.  T.  (Graham,  SIIL  T^  n 
Am.  Deo.  «a  aaSXi. 

And  sucb  evidence  cannot  t>e  heard  In  pHvate  liy 
them,  either  to  refresh  their  memory  as  to  what 
passed  St  tbe  trlAl.  or  a«  to  any  new  mattOT  wbteh 
may  arise  during  their  dellberaXJous.  for  if  It  Is  the 
venllut  will  t>e  Invalid  and  aeBn4re  at  noeo  must 
be  awarded,  Stewart  v.  Burlington  *  M.  B.  B.  CO. 
U  Iowa,  8£,  Hi  (lata). 

Any  fact  perilnent  to  the  issue  whloh  tbe  Jory  an 
oalled  upon  to  try  oaoooi  be  oansldeTed  UDkaa  K 
is  found  In  tbe  testimony  adduced,  even  itaousk 
such  laot  may  be  known  to  some  one  or  all  of  tbe 
Jury.  Stale  v.  Jacob.  SO  S.  a  ISl.  Itt  (ISSBi:  Stat* 
v.Jonee,aB.CISS(18«8). 

A  Juror  who,  after  tbe  Jury  have  retired  to  ttaadr 
dellberatloos.  avails  himself  of  tbe  opportunity  ot 
adding  to  or  detracting  from  the  evMenoe  by 
means  of  his  own  peoultar  knowledge  of  (be  olr- 
oumslancea  allendlntr  the  case  aubmltl«d,  vMatea 
bis  duties  and  1*  utterly  unfitted  for  the  pcdtkn. 
People  V.  Zelger,  a  Park.  Cnm.  Ben.  3GB  iVBKl. 

Tbe  oath  oC  a  Juror  will  not  permit  bl 
rerdlot  on  what  he  may  tbinli  be  knows  II 
Green  v.  Hlli,  4  Tei.  4SS,  487  (1840). 

Suboequent  repreaeniatlona  ni  id  ... 
after  tbelr  departure  from  the  bar  ought  to  be 
totally  disregarded  In  arriving  at  a  verdict.  Bez 
V.  Tblrkell.  8  Burr.  1888  (ITSS). 

For  tbe  reason  that  when  a  Juror  Is  to  give  teatl- 
mony  be  must  do  It  In  open  oourt.  Be  Fester^ 
Wlll,8tHlob.8UlBTS). 

Where  a  Juror  knows  ol  a  faot  material  to  tbe 
isaua  be  must  dlsclnee  and  testify  to  It  In  court. 
Parks  V.  Boston.  U  Plclc  198,  K*  (1884);  H'KaIn  *. 
Love,  £  BUI,  L.  508,  506,  S7  Am.  Dec.  401  11834);  Sam 
V.  Siate,  1  Swan,  81,  65  (18511. 

la  Benner  v.  Tbe  Hundred  of  Hartford.  Style,  fW 
a660>,  It  waasaid  ifaatif  a  Juror  desired  lo give  evl< 
dence  ot  somethlug  in  hia  own  knowledge,  he 
should  be  examined  openly  In  oontt  upon  oalb. 
and  not  private!)'  by  hks  companions  In  lt>e  Jnry 

And  this  is  so  for  tbe  t«ason  that  a  Juror  has  no 
riKbt  to  vlvs  testimony  or  state  facta  outside  ot 
tbe  case  made  in  court  to  bis  fellow  Juroia  afto- 
tbelr  retirement  and  tor  tbelr  consideration  In 
making  up  the  verdict  In  the  case.  Hall  v.  BoM- 
son.  28  love.  SI,  S8  a8«S>. 

In  Trial  or  Anderson,  T  How.  Bt.  Tr.  874  (1880),  It 
was  stated  that  It  was  not  the  businen  or  the  duty 
n[  the  court  to  give  any  OTldeDOe  Of  any  Aun  tbM 
tbey  knew  of  tbelr  own  knowledge,  unless  tbey 
would  be  sworn  for  that  pnrpoae,  tor  though  Owy 
did  know  It  In  their  own  private  oonaidenee  to  ha 
true,  yet  they  were  obliged  to  conoeal  their  own 
knowledge  unless  tbey  wouM  beswom  ss  wftoeaaea. 

In  Mmltb  V.  Boltings,  decided  In  the  year  ini, 
round  Ins  Dotein  8  How.Bt.Tr.lCll2<ISTI)l.lt  was 
elated  that  where  a  Juryman  has  knowledge  of 
any  matter  ot  evidence  In  a  cause  whloh  he  Is  try- 
ing, be  ought  not  to  Impart  the  same  privily  to  tbe 
reet  of  the  Jury,  but  should  state  to  tbe  coart  Ibat 
be  bad  suoh  knowledge  and  tbereupon  be  examined 
and  subjeelad  to  eroas  einmlnaUon  as  a  altuufc 

If  tbe  Juror  knows  of  any  particular  material  faet 
heougbi  to  be  publicly  swom  so  that  UaevMeaoa 
like  ttiat  of  other  wltneoesmayBntbescrutlnbMd 
as  to  Itsooopcitenoy  and  bearing  upon  tlia  laiMk 
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knew  him  not  to  be  perfectly  rane  at  thittime, 
yon  can't  lell  the  other  juron  so  ia  the  jury 
room;  nor  you  can't,  if  you  knen  him  to  b«  a 
tubd  ivbo  hnd  no  memory,  or  bad  knowledge 
of  light  and  wrong,  vou  can't  say  BO  in  the 
jury  room,  except  what  you  saw  upon  the 
Bland.'    (2>  That  his   honor  erred  In  OTemil- 

lor  IbereasoD  [bat  the  court  and  the  parties  may 
linuw  UDOQ  vrbac  evidence  tbe  rerdtot  It  rendered. 
r-cbmldt  V.  New  York  UdIdd  Hut.  F.  In«.  Oo.  1 
tiraj.  fiS9.  GaSllfU). 

And  this  role  holds  as  well  upuu  tbe  srODndthat 
tbe  reaUmonr  maT  so  to  bis  bretberu  under  tbe 
■HDcifnu  ol  an  oatb.  as  unon  the  sraund  that  the 
part;  a«Blnst  whom  It  besre  may  have  the  crlvileKe 
otcraw-eiamlQinK,  and  that  tbe  oounsel  and  the 
court  reBpeotirel;  may  be  Intormed  otibti  evidence 
on  *hlob  tbe  Jury  Is  to  act  and  make  aucb  me  of  tt 
aa  their  respeotive  duties  may  require.  Patierwrn 
V.  Boston,  SO  Pick.  ISB.  IM  (1838);  Hurdook  v.  Bum- 
«er.  K  F<<A.  ISO.  IBS  (1838). 

Suob  erldenoe  should  be  so  stated  In  order  that 
tlie  eonrt  ma;  iuign  of  lis  competenr;,  and  In  or- 
dM  that  tbe  oonrt  and  counsel  may  have  under 
ID  tbe  wbokt  ot  the  evidence  upon 
:  was  founded.   Hnrdoek  v.  Sum- 


It  a  Jury  ^vo  a  verdtot  upon  tbelr  own  knowl- 
ed^.  tbej  ourtai  so  to  stale  to  tbe  oourt.  Wright 
V.  Crump,  T  Mod.  1, 2  (1T0». 

Tbe  same  rule,  and  tbe  reason  therefor,  hold  la 
the  case  of  a  Juror  havlnK  any  sclentlflD  oonoJuslons 
bearlDB  upon  the  controversy  and  Important  for 
tbe  otber  Jurors  to  know.  People  r.ZelBer.  4  Park. 
Orlm.  Bep.  3Se  (UKl- 

Tbe  custom  of  sUowIdk  jurors  to  rely  on  their 
own  supposed  knowledanot  facts,  or  tbe  knovledite 
o(  any  nomber  of  tbem  wlcbuut  being  given  In 
evtdenoe.  Is  wrong  In  principle  and  exceedingly 
pernicious  In  Its  tendency,  as  It  affords  a  pretense 
for  disregardUiB  the  evidence  and  relying  on  their 
own  supposed  personal  knowledge  of  tbe  faots  dis- 
colored by  pasBloD  and  prejudice.  Oreen  v.  Hill,  1 
Tex.  Vb.  m  (1S4SJ. 

QeperaUy  a  verdict  founded  on  racta  first  dis- 
closed In  the  Jury  room  would  be  bad,  although  the 
facts  were  known  to  one  of  the  Jury,  for  tbe  reason 
that  It  would  be  unfalrnot  to  give  the  party  agalnet 
whom  they  operate  an  opportunity  of  renelllng  or 
explaining  tbem.  M'Kalu  T.  Love,  »  UUL  L.  IKM. 
ns.  ■£!  Am.  Dec  «U  (18811. 

Whatever  cbanoea  and  aoddenls  may  enter  Into 
tbe  determlnalioD  of  causes  by  Jurors,  Improper 
outside  Influences,  no  matter  from  what  motlvts 
tbey  may  proceed,  caunot  be  enumerated  amang 
the  evidence  submitted  In  open  court.  Simpson  v. 
Keat,8Phlla. 80  08711. 

Courts  should  distinctly  cbarge  Ihb  Jury  In  orlm- 
lual  oases  that  they  must  look  alone  to  tbe  testl- 
■nony  adduced  In  the  evlden<n  before  tbem  on  the 
trial,  and  should  not  permit  one  of  their  number 
to  communicate  to  them  any  faots  In  his  kDOwIedge 
not  deposed  to  in  ooort.  Morton  T.  Stale,  1  Lea, 
498  (18181. 
.And  under  the  Constitution  of  Tennessee  It  has 
been  held  tbat  what  a  Juror  knows  of  tbe  defendant 
ought  to  be  proposed  and  offered  In  court,  and  if 
admissible  there  rendered  ta  order  tliat  It  may  be 
obserred  upon  by  tbe  deteodant^  connaeL  and  a 
oonnary  course  would  be  directly  against  and  m- 
puirnani  to  tbe  Conadtntloa  of  the  state,  wblch 
proTldsa, art t,%X that  **1d  all  orlmlual  prosecu- 
ttoostheaootnedtaatbarlsbtloba  beard  by  blm- 
aelfaDd  blaoounsel,  and  tomeet  the  wltoeMss  face 
to  face,"  Booby  t.  Stale,  4  Terg.  Ill,  lU  (1888). 
And  tbe  TuUnK  of  the  court  In  tbe  ease  of  Sam  t. 
State.  1  Swan,  eLtSOttl),  is  to  the  Mtme  effect  and 
applies  the  rule  eguallj  to  olTll  and  orlmUial  oasas. 
81  L.&A. 


Ing  defendaot'a  motion  fur  a  new  trial  based 
on  alleged  error  in  cbari;ing  tbe  jury,  iu  sub- 
stance, that  tbey  could  not  let  their  personal 
knowledge  of  the  defendant,  or  of  any  (act 
other  ihan  what  was  proved  on  tbe  stand,  en- 
ter tbto  Itacir  judgment,  save  their  personid 
knowledge  of  tbe  character  of  tbe  witnesses. 

It  is  tbe  duty  of  the  Jury  to  be  governed  by  the 
ecldenoe  Introduced  on  the  trial  and  tbe  lostruo- 
dotis  of  ttie  court,  otherwise,  In  ease  of  an  erron- 
eous verdict  It  would  be  impossible  io  review  tbe 
same.  Wood  Klver  Bank  v.  Dodge.  SB  Neb.  TM-TU 
0803). 

In  Fotter  t.  Chicago  *  (T.  W.  H,  Co.  H  Wis.  teO. 
STl.  H  Am.  Dec.  S18  (1807).  whioh  wu  an  action  to 
t«eover  damasea  for  the  death  of  tbe  plalntilTa 
Inieeiate  tbrouEb  tbe  defendant's  negligence  it 
was  stated  that  [he  verdict  must  ttettased  upon  the 
ev'hlenoe.  Tbe  Wisconsin  statutes  (Rev.  BUL  chap. 
13&.  CI  11, 12)  wore  peculiar  and  much  must  be  left 
to  the  sound  Judgment  and  discretion  of  the  Jury. 

Tbe  rule  eioludesjuronfromoommuntcatlngto 
each  other,  for  tlie  purpose  of  Influendng  tbeli 
conclusions,  the  knowledge  of  any  facts  and  tbe 
existence  of  any  sclentlflc  optntons  bearing  upon 
the  qoeettons  submitted  to  their  deolstOD.  People 
V.  Zelger.  8  Park.  Crim.  Bep.  a»  (IMfi). 

Under  Me.  Bev.  Blat.  chap.  82, 1  (K,  the  Jury  were 
sworn  In  all  oases  lietwiit  party  and  party  com- 
mitted to  them  to  Klve  a  true  verdict  therein  aooord- 
Ing  to  the  law  and  evidence  given  them.  Bowler  v. 
Wasbiogton.  SS  Me.  MS  OXnt. 

It  la  not  for  the  Jury  lobeMeve  from  other  sonroea 
tbat  a  debt  ts  unsailsfled.  but  tbey  must  fOundtbeli 
belief  upon  the snknowlediimeTit  and  Its  references. 
FlDch  V.  BlUot,  1  Hawks,  81  (18^). 

In  State  v.  Ciiln,  1  Hawks,  3&2  (IBEl).  It  was  held 
that  where  a  bill  wan  found  by  tbe  same  grand  Jury 
that  made  the  presentment,  upon  [be  testimony  of 
some  of  their  own  Iwdj  not  sworn  bb  wllnessea, 
suob  proceedings  ware  Id  oopoaltlon  to  M.  C.  act 
ITOr,  chap.  2, 1  3.  and  tbat  tbe  bill  must  be  quaabed. 

Bo.  In  order  to  vitiate  a  verdict  in  sucb  a  oase  It 
Is  not  for  tbe  prisoner  to  show  afBrmiitlvelytbai  he 
was  prejudiced  by  the  Improper  evidence  received 
by  tbe  Jury,  but  It  Is  enough  tliat  fae  may  hava 
been  prejudiced,  and  tbe  law  will  so  presume.  Sam 
y.  State,  1  Bwan.  81.  BS  llSSlf. 

And  where  [bo  facts  do  not  inhere  In  the  verdlot 
Itself,  they  will  be  eutSdeot  to  Justify  tbe  oourt  In 
receiving  the  affidavit  of  Jurors  to  nverthrow  or 
set  aside  tbe  verdict.  Perry  v.  Bailey.  12  Kan.  S» 
{\gHi;  Johnson  v.  Hustrand,  SS  Kan.  tn  llSTS). 

To  tbe  case  of  Imprisonment  of  Busbell,  6  How. 
Bt.  Tr.  tW.  lOU  (UrO),  Taugban,  ISO,  error  was  as- 
signed frum  Che  Judgment  of  theoommon  bench, 
the  Inue  belnit  wbetber  feolTinent  wiu  made.  One 
of  the  Jury  In  ootiferrlng  upon  tbe  verdict  showed 
to  tbe  rest  an  "escrow  pro  pcUnlCiua"  not  given 
In  evidenoe  by  the  part1ea.par  quod,  they  found  tor 
tbe  demandent.  It  was  beld  suob  evidenoe  could 
not  be  received  and  showed  mlscondueton  the  part 
of  the  Juror. 

n.  Modifieatinnt  Oitnof. 
a.  Ineenerol. 

A  dlstlnotlon  has  been  taken  as  to  a  Juror  apply- 
tng  his  own  g:eneral  knowledge  and  experience  to 
the  examination  of  the  case  In  eatlmatlng  the 
weight  of  the  evidenoe  and  In  assessing  damaass, 
and  wbtle  to  this  extent  a  Juror  nuy  properly 
call  to  his  aid  bis  personal  knowledge,  learning,  and 
experlenae,  yet  he  cannot  aet  upun  bis  knowledge 
of  a  parttoular  taot  known  only  to  himself  and  no* 


edge.   SohmUt  v.  New  York  Dnkia  ICut.  ¥.  loai 
Oo.  1  Qtay.  GIB,  OB  (IBM}. 

If  a  given  fact  bas  become  sulllcteDtly  notoriooa 
to  ba  taken  Judldal  iMtloe  of  wtthout  proof,  Jorota 


SoDTS  Oabolina  BuTKna  Coubt. 


Mr.  M.  C.  0«lliialia.t,  for  appellint: 
Uodet  the  doctrine  of  "Juryfrom  the  tIcId- 
tgfi"  oar  courts  allow  the  juroc'a  Individual 


I  in  determfntug  the  credfbllltj  < 

If,  then,  the  juror  ta  dbwed  to  let  his  Indl- 
TJdunl  knowledge  of  chanctet — the  momlcoo- 
dlUoQ  of  tbe  spirit — enter  into  hto  ludj^ment 
■urely  he  ahould  be  illoned  lo  let  tJi  Indlrld- 


r.  IfBfnea 


■•yMtnpiHiltwitboat  pTOot.  State 
B,  Co.  n  Me.  an,  au  (itau. 

X  JDTT  mmt  Id  some  decree  aot  on  tbelr  own 
knoKledite  Mt  the  paiUea  and  thefr  wltncBes. 
IPKaIn  r.  Lots.  »  HilL  L.  (KM,  MS.  ST  Am.  Deo.  tfU 
(MSB. 

It  It  proper  for  the  Jiur  to  applr  to  tbe  taota 
proved  their  veneral  knowlediceaatDtelllKeiit  bual- 
neaameD.aodtbeT  muse  test  tbe  tnith  end  wela'bt 
of  BTldepoe.  and  wbal  It  provei  bj  ihelr.knowledffe 
and  JadKiDoat  derived  Irom  experlenoe,  obaerva- 
ttoo.  and  reOeotkau    Klielncar  v.  Sanbom.  70  DL 

utans). 

Id  saw  r.  Button,  «  Haule  *  B.  «U  (UlS),  upon 
an  Information  tor  pabUtUnv  a  maiioloai  and 
aedttioot  libel.  It  wae  held  it  wm  not  a  mtodlnetloii 
If  tbe  JiKlKe  felenad  the  laxj  to  their  own  knowl> 
edce  of  anr  faota  which  had  been  proved  a* 
t  UluitTation  oolr,  and  not  aa  matter  of 


iDOed,  ereo  IhouKhauch 
fat  be  known  to  aome  one  of  them,  does  not  lor. 
Ud  a  Juror,  la  welKblng  the  eiediulliy  of  lite  teaU- 
eaotiy.  from  tahtng  Into  oooalderation  his  own 
koowledce  of  the  ofaaraoln  of  (be  wltoeas  dejlver- 

"  ■  f.jaoob.aaaaiSL.uB 

d  applrlus  teaUmoay, 
•a  and  deduoUona  may  be  nude 
br  the  Jury,  and  oonalualoDi  maytw  reaobed  chat 
Ua  qnKe  beyoiid  the  mere  leHor  of  theevldeDoe. 
WUta  V.  Hammond, »  Ga.  ISt  (188T). 

Ithai  beuD  held  that  itaa  gtetement  o(  a  member 
of  a  luiT  to  other  ]iiroia.  that  the  defendant  had 
pievlouBlr  beea  In  the  penttentliirT,  will  not.  In  tbe 
abaenoe  of  a  ibowliiK  that  the  i«niarh  preludloed 
tbe  defendant,  be  a  (round  for  the  levene)  of  the 
JndKmeot.    Farkerr.  Staie(Tez.)aiaW.H8an6j. 

SoJinportantlDfereDoeBmaTbedrawn  when  there 
la  no  direct  proof  of  the  fact,  and  the  dWlnoUoD  la 
between  mere  oonjectuna  and  Infereooea  wblob  (he 
laMa  and  etronmnanoee  naturall;  aoKreai:  and  It 
li  no  more  tbe  duty  of  tbe  Jurr  to  retrain  from 
anpptrlnr  "■'—*">  Unka  hi  tlie  teetliDonr  bj  mere 
eonieotore  than  It  I*  to  draw  aaah  tniereooea  a* 
arfae  natumllr  and  wtlifaaiorllir  ont  of  tbe  facta 
and  otroDmatatioea  In  proof.  Bmlih.  P.  &  Co.  t.  Jer- 
nltan,»Ato.ai«(UeT). 

And  where  the  atatementa  made  hi  thejarrroom 
anonR  the  ]nror*  bad  no  relation  to  the  mcr. 
Ita  of  the  eaae,  and  w«e  not  of  a  chaiaoter  which 
vonld  Influeooe  a  oonictenttaua  juror.  It  wa«  held 
tber  had  DO  effect  upon  a  verdict  iuoh  a*  would 
■nwad  a  motion  for  new  trlaL  State  r.  Oowan,  H 
Iowa.  SB  (IBKt- 

Axatn,  where  In  an  action  to  determine  the  rlrbt 


...  a  oertajn  dmc  stock  under  .. 

ohatlel  mortivse  the  ooort  Inttruoted  the  jurr  that 
the  description  In  tbe  mortmte  "      -      -  ■ 


sold  b7  the  plalntur  which  were  of  the  kind,  na. 
tore,  and  deeottptlonafiiall7  and  ordinarily  kept  In 
a  druR  atock,  and  that  the  philntura  could  not  re- 
oovernoder  tbe  iBOTtgaveBnr  furniture  or  flxtniea, 
or  for  any  tooda  or  propartr 
nauallj  anderatood  a*  belag  Indnded 
'tiog  Block."  tbe  court  beld  that  it  was  a  maiwr 
Of  common  obaervatlon  that  sncb  artlolea  as  were 
»t  L.  R.  A. 


enomeratedlnthalnvolceprodoeedlntbecaae  ■eta 
usually  kept  for  lalein  oonneotlOD  with  dnun  In  re- 
tail drui  storea.  and  that  the  Juror*  ml^t^  losnob 
a  case,  act  upon  matteia  of  common  knowledse. 
Sem  v.WllBon,aiowa.  WTdWl). 

la  Slate  v.  IntoxtoatlnB  Liquors,  78  Ka,  178  oaB. 
K  was  beld  that  tbe  Initials  a  O.  B.  when  afllxed  to 
packaves  sent  bra  common  oarrter  meant  eolleot 
on  dellreiy,  or.  more  fully  Hated,  delivered  npon 
parmeot  of  (he  charges  due  tbe  seller  for  tbe  price 
and  the  caiiler  for  the  carrlaye  of  the  sooda.  and 
that  aucih  luldalB  bad  a  fixed  and  detennhiate  mean- 
ing which  oooita  and  Inrlaa  misbt  reoognJaefrasB 
Oielr  seneral  information,  and  tbat  aoob  lettos 
baina  notoriona  needed  oo  ptdoI 

An  Inatructlon  to  the  Jury  tbat  Id  eonalderlnr  the 
eTtdenee  they  mlcbt  bring  to  lis  oooaldwation.  In 
determining  the  weight  to  be  glren  to  It,  mdi  geo- 
eral  practical  knowledge  at  ther  might  have  upon 
the  subject,  would  not  transgreas  the  rule  of  lawai>> 
pllcable  to  the  caae.  Douglass  v.  Traak,  fT  He.  at 
(1886). 

The  baMtaand  general  oharaotertatltia  ofdomsstle 
■nim«i«,  Buob  as  are  liable  to  take  fright  and  no 
away,  are  matlen  of  which  a  Jaryiaar  aot  upon 
their  ootomon  observation  and  general  knowledge. 
Btate  r.  Kalne  a  R.  Co.  B8  He.  aOS,  812  nSBU. 

So.  tbe  fact  that  hoiaea  are  liable  to  be  frightened 
by  locomotive  engtoet  and  moving  tralna  of  oara. 
and  that  oollMona  at  higfawara  are  often  eanaed 
tbereby,  are  facta  auOteleatly  notorioQi  to  be  taken 
judldalnotlceofiaodltitiiotenor  In  tbe  trial  of 
a  cauae  tor  an  lajatj  to  received  to  Inatrnct  the 
Jury  (bat  In  welghhig  Ae  evidence  and  detenntu- 
Ing  what  waa  the  real  cante  of  tbe  aecddent.  ibey 
may  call  to  ttolr  aid  their  obaervatlon  and  general 
knowledge  of  tu^  matteia.    lUd. 

Therefore  In  ai 
pany  tor  negligently  oe 
croeelog  by  frightening  the  deceaaed^  boiae  by  tbe 
compBor'a  locomotives,  the  Jury  oannot  make  use. 
Id  arriving  at  their  verdict,  of  any  knowledge  that 
ther  may  have  of  tbat  parttoular  aoddeiit.  bnt 
they  can  make  use  Of  tbe<r  general  hDowledge  ol 
the  character  and  haMt*  <tf  bortee  and  bowanch 
BooldeatB  are  liable  to  be  ^educed.    fMd. 

An  Instruction  to  tbe  jurr  tbat  In  determlnlug 
the  iiueetlODS  of  fact  npon  the  evldraoe  before 
them,  tbey  may  apply  their  own  praodcal  knowl- 
edge upcoiuehtubjecla.  Is  noteTTor.asltdoeaboi 
permit  Ibem  to  rely  upon  faota  not  In  evUence  or 
to  deotde  the  mattett  at  Ittue  upon  their  own  pri- 
vate knowledge,  but  timply  aa  men  of  affalia  lo 
Judge  of  tbe  quMttODt  of  fsot  In  tone  In  tbe  tight 
of  their  own  czperMnce.  Jchnami  v.  HlUabnm.  S7 
HInn.  IS  aSfTI- 

In  Bwatn  v.  Tonrteentb  Street  B.  Oo.  MOaL  ITt 
(ISytl,  it  waa  held  that  the  fact  that  street  can  were 
eaally  and  readily  stopped  Wat  one  of  oommon 
knowledge  which  tbe  Jury  might  properly  eonrider 
wttbout  any  other  evUenoe  of  ItsezMence  In  ar 
■        for--" 


Of  ibe  opinion 

. .        weight  wbteta  tbould  he  ac 

corded  to  It  In  tbelr  dellbeial  loo,  waa  sot  error. 


for  tbe  Jury  to  use  tbelr  fcnoiriedge  « 


StATB  Y.  QATICOK. 


oal  knowledge  at  senity  or  iiuuiitj — the  men- 

Ul   condition  of  the  fpitlt  —  enlet   Into  Iili 

ludfnneni  also. 
irSainy.  Lnt.  %ma,L.  boa,  S7  Am.  Dec 

401. 

Jfr.  Josoph  F.  Rkaae*,  for  reipnndent: 
The  law  in  its  wisdom  places  no  reliance 

upon  unsworn  teaSmony.     Two  of  the  main 


nature  and  of  tho  oustatus  of  sooletiF  la  tbelrel- 
forta  to  Interiiret  ooaduoi,  and  Judse  of  Ila  liMUca- 
tJoDs,  and  U  «■■  twrtber  beM  that  ttaer  oould  and 
onirtit  to  me  their  kiiowleAie  In  paMlac  on  ttw 

qnenfoD  whether  a  parttoolar ""^ 

ons.  bat  had  no  il«ht  to  uia  It  f 
Tlrtuona  woman  wae,  ee 
tlielr  dacMoD.    O'Neill 
<IHOl. 

wbcTcnpon  an  Indtotment  f or  bUamr,  oneot 
the  Jnron  stated  In  the  Jurr  room  tbat  be  knew 
the  aooused  hadat  least  three  wlTea,  and  locb  >tat»- 
mrnt  was  proved  by  tbe  aOdavit  of  a  oart;  to 
wbom  tbe  jur;  told  It  after  tbe  ooiiTlotlon,  ftaUiiB 
mt  tbe  same  time  tbac  the  itaiemeot  prooured  tbe 
«onvlotion,  Ibeoourt  held  tbat  faowerar  Improper 
tt  miKht  be  for  Jurrmen  to  dttoues  In  their  do- 
llbecactons  anTthlnr  ontalde  of  (be  leetlmoair>  It 
would  be  ereetinB  Coo  hlrh  a  etandard  end  wonM 
reaultlna  defeat  of  JusUoe  toaetaalde  tbeir  Te>>- 
dicta  beoause  (bey  would  do  eo,  and  the  sonnlae  of 
the  Juror  fa)  that  eaee  tbat  tbe  taota  stated  bjhhn 
had  caused  the  oonvlotlaa  oould  not  be  iiiiilliliiiiiil 
brtbeoouTt.    Taylur t.  Biste, a  Waa.  Bl. IT a>n>- 

Ho,  tt  bai  been  held  that  the  oourt  wUl  not  re- 
rerse  a  Jndiment.  even  In  »  criminal  oaae.  opoa  the 
KTOund  of  mlaaonduot  uf  the  Jury  In  tbe  matter  of 
nweivtnc  hiformaUon  derived  irom  pardonler 
JoroEs.    State  V.  Sobaefer,  lit  Ifo.  It  runj- 

An  metmotlon  npon  atrial  tor  nurder'tbata 
Juror  oould  oelttaar  oonilder  any  feet  wblob  oooiea 
within  hJa  persooal  knowledge,  nor  coa)d  be  oom- 
munkate  It  to  tbe  other  Jurors  witbout  bMnvln 
contempt  of  ooart  and  vtoUUnK  his  solemn  oath," 
la  oorrMt,  as  the  whole  context  shows  tbat  too 
Judge's  remarks  •pplj'  only  to  some  facts  ailesed 
to  have  been  known  to  one  of  the  Jurors.  Biate  v. 
Jonea.  tS  B.  C  an  (UBBJ. 

whpre  tbe  error  asslffiMd  waa  that,  after  ibejnry 
bad  retired  from  the  bar  to  consider  their  veidlot 
upon  an  Indiottnent  for  murder,  one  of  their  num- 
ber made  a  staieneotsa  to  hie  o<m  knowtcdxe  to 
his  fellow  JuTDis,  to  tbe  effect  tbat  the  prisoner  waa 
SI  vl<^entman,nnd  bad  stabbed  other  peiaons  and 
ehouM  not  be  turned  loose  npon  tbe  oomtnnntty, 
tbe  court  beldtlMrewasnoeiTOr.andalBrmedtlM 
Judgment,  the  statemeot  belnv  veatted  by  the  alB- 
da  VI  t  of  tbe  prisoner  ahme.  Notoo  v.Bi^lHead, 

Id  Austin  T.8Cata,4ITai.nS  (UTS),  a  statement 
by  one  Juror  to  one  of  his  lellow  Jnron  aflor  ttaelr 


IB  held  not  aoob  mlsoondooc  at  fell  within  tbe 


and  impartial  trial  by 

duot.    Tbe  artlole  In  qusatlonlatisrof  Faaolial*s 

Dlseet.  sabdivs.  J,  K 

Where  tbe  statement  of  ajnror  to  one  of  bla  fel- 
low Jurors  "that  he  knew  mora  about  that  at  the 
Ume  then  saoh  Juror  did,  there  was  a  regular  twat 
of  them,"  n>eanlnr  cattle  thlevsa,  waa  not  shown 


lecnrilfn  which  the  law  providft  for  the  truth 
of  testimony  in  Judidul  proceedings  are  that  It 
be  dellveTed,  4rat  uoder  tbe  religious  or  moral 
sanction  of  an  oatb,  affinnatioD,  or  declara-' 
tlon,  and  next  at  the  risic  of  a  prosecution  for 
peijiiry. 

S  Taylor,  Ev.  pi.  8,  §  JB78. 

Receiving  evidence  out  of  courl  Is  Improper 

And  where  (bedefendant  moved  for  a  new  trial 
upon  the  Broaod  that  one  of  the  Juron  save  In- 
f ormatlan  of  his  own  kuowtcdKe  after  they  had  r»- 
Ured,  to  tbe  efleot  that  be  bad  beard  both  from  tbe 
defendant  and  plalatlC  that  tbe  defendant  was  not 
to  bo  allowed  anytbiiut  for  tbe  scrrioss  of  her  son. 
'whlobwaa  tbe  oinlos  aitd  aet>oC  wbleb  be  had  at- 
tempted to  prove  on  a  trial,  tbe  new  trial  wee 
refused,  tbe  oourt  beliiK  of  oplolon  that  eabetantlal 
Justice  had  besn  dooe  betweeo  the  partlea.  Cherry 
T.  Sweeny.  1  Oraooh.  a  a  OO  lUOB). 

So,  where  In  a  orfanlnal  proaecuOon  It  Is  easentlal 
to  prove  the  particular  v^ue  of  an  artlole,  tbe  Jury 
may  use  that  iranenl  knowledRe  wblob  any  tnaa 
DaubrlDBiothesubJeot,  but  If  auy  of  the  Juron 
have  a  particular  knowledge  oo  the  subject  ark- 
Ing  tram  bM  beiuK  tn  the  trade  he  ou^ht  to  be 
Bwom  and  examined  as  a  wltBesa.  Rez  r.  Boaatr, 
TOSr.AP.MllSMI). 

Hvtdenoe  to  the  cfleot  that  dnrin#  the  progws 
of  tbe  trial  sodm  of  the  Jnry  bad  cone  into  the  ro- 


wUnsa  taslifled  they  w 
th^  allseed  defendant  was  standing  when  be 
mailed  tbe  etroulat*  In  qoeetfoo,  and  that  tbeytan- 
partad  snob  lotoreutlonto  tbe  other  Jurois,lioot 
BufloMntlosupportanapplloatiatiforanewtrlal, 
or  to  Impeaob  tl>e  verdict,  and  does  u  ot  oome  within 
HUin.SMi,oftbeOompUedUwsof  nUb.  Peotde 
v.  Rltoble<nt«b>«Fao.lUS(UH). 
Buttlaaiven  faot  baa  not  become  eundently 


proof.  Juron  cannot  be  allowed  to  aot  upon  It 
wlthoni  proof  altbousta  the  bat  may  be  known  to 
one  or  Diora  of  tbe  panel.    Slate  v.  Maine  a  B.Cb. 

mita.m.sa(imt). 

TOeoourtawni  not  prooeed  farther  than  to  allow 
the  Jury  to  tato  oodoe  of  whatever  ougrht  to  be 
leneially  known  wtthm  the  limits  (tf  their  Jnrlsillo- 
Uon.  and  a  rule  which  would  kove  tbe  Jury  at  Hb- 
erfer  to  supply  dafeots  In  the  ease  of  the  prosoeo. 
tlon  ordetenae  frmn  tbelrown  knowledge,  has  no 
authority  to  sustain  lb  Lenabanv.  People,  a  Bun, 
UL  B  Tbomp.  ft  a  »t  (Uf4>. 

An  Inslruotlon  to  a  Jury  should  be  so  modlflod  as 
to  exduds  their  rl^it  to  not  npon  faots  not  in  evi- 
dence but  within  tbelrown  knowledge,  and  so  as  (o 
limit  their  action  to  their  general  knowledge  and 
expetlsooc  derived  ttom  observation  and  reflection, 
and  an  Instruction  wblob  autboilsLS  them  to  ap- 
ply speoMl  drcnmstanoes  and  MOta  oonneotad  with 
the  case  la  erroneoua.  Onawa  Gaslight  ft  O.O0.  v. 
Qrabam,nill.  IB.  ai  Am.  Dea  ttt  (IHO, 

In  a  caae  when  ooe  of  the  Juion  was  tamlUar 
with  the  tacts  of  the  oaee  and,  by  rssaon  of  the 
enopreMloDot  the  faot  of  snob  aoqoalntanoe,  pro. 
ouiedhtanself  tobeaooepiedasa  Juror,  and  In  the 
Jnry  room  saecrted  suoh  knowledge  and  assumed 
the  role  of  both  eliiuee  and  advocate,  and  so  pro- 


,y  Google 


Sooth  Oaboldia  Suntma  Cousr. 


very  i 


n  mar  be  mpposed  to  bave,  ye\ 


irii.- 


be  peraonall;  acquatoied  with  any  materia) 
fact  he  ia  not  pennhted  to  mention  tbe  circiim- 
atance  privatdy  to  bU  fellona,  bat  be  must 
submit  to  be  publicly  avoro  and  examtned. 

i  Taylor.  Er.  pt.  S,  g  ISTO;  1  Qreenl.  St. 
g884;  feat,  Et.  8 187. 


Id  tbat  crbb  cue  or  tlie  Jurore  made  iCatemenb! 
from  biBawD  pereonHl  ItnowledKe,  In  reganl  to  the 
quAlltrot  tbe  land  In  oontroTerey,  wbloh  tended 
direcily  CO  support  tbe  defeadant'i  osse.  the  value 
oftbeuaeof  tbe  laod  depending:  upon  Its  quality 
and  belUB  a  material  Imue. 

Wbeie,  Id  retereooe  (o  a  material  potui  ueoM- 
mij  to  be  establlabed  by  the  prlaooer  In  order  to 
Juatlfy  a  oonvlotloa.tbere  had  been  apparec  tly  con- 
flIcClDKevidnnoe  submitted  to  the  Jury  on  the  trial, 
tbe  proper  ^oct  and  welfl  bt  of  w  blob  It  ^as  their 
pTOTlnoe  Ui  determloe,  aod.  atler  \eav\ng  tbe  bar 
tocooault  BDd  determ loo  upon  tbeir  verdict,  and 
wbile  In  the  aot  or  doln^r  so,  they  reoelved  freeh 
erldenoe  from  one  of  their  number,  the  effcot  of 
(rblcb  must  bare  conduoed  In  some  decree  to  their 
rerdlot  against  tbe  prisoner,  the  verdict  ylTen  un- 
der such  olrcumstanoee  cannot  stand.  Sam  t. 
State.  lSwaD.SLeil<l»ilJ. 

Bo.  wbere  a  Juror  made  reference  to  another  ot- 
(ensenlleged  to  have  been  oommltted  by  the  pris- 
oner, and  stated  Ibal  be  was  a  l>ad  man  anyhorf.  it 
«B>  beld  to  be  sufficient  to  csuse  a  reversal  of  the 
IndBment  and  to  Bhow  that  suob  Juror  waa  biased 
and  dlsquallBed  from  aarvlna  aa  a  juror,  aa  it  waa 
shown  tbat  ne  arterwatdB  aohLOWledBed  tbatauob 
Impatatlon  laQueoced  hla  fellow  Juiora.  Uartin  v. 
State.  a>Ga.wt(ie68j. 

Wbere  during  tbe  progren  of  t)^  trial  one  of 
defendant's  wlCnesaea  oonverwd  with  one  of  the 
Jurora  relatlnir  to  matters  connected  with  tbe  case 
on  IrlaU  and  after  the  jury  had  retired  te  tbelr 
room  Buoh  Juror  staled  tbe  faots  to  his  follows  as 
witbin  bis  pereODBl  knowledge,  tbe  court  ordered 
■  new  trial,  tbe  vcrdloi  tielug  tendered  on  the  side 
advocated  botb  by  tbe  witnesa  and  tbe  Juror. 
Slmpeon  v.  Kent,  9  Pblla.  80  ilSTU. 

Wbere  ttae  jury,  In  arrivloR  at  tbelr  vardlot  and 
Id  eatlmetlng  the  amount  of  damairea  caused  by  a 
Are.  were  Influenced  byaiatemenis  made  by  one  of 
to  the  effect  that  be  bad  had  a  alm- 


papy  had  paid  bim  a  oenalo  amount  per  rod  aa 
damaBse.  wbich  atnounl  waa  areater  than  tbe  dam- 
asea  sustalced  by  tbe  plaioiiff,  and  before  auob 
•talemeni  was  made  the  Jury  bad  not  rendered  a 
verdict  nor  fully  agreed  Ibereon.  and  the  state- 
ment made  was  an  argument  to  ooovlnce  the  Jur- 
ora  tbat  tbe  amount  Qoally  airreed  upon  waa  not 
loo  muoh.  the  court  held  that  tho  Jury  wert  Influ- 
enced and  sranted  a  ue<*  trial.  Atcblaon.  T.  te  8. 
F.  R.  Co.  V,  Bayee.  43  Knn.  WO  (IB881. 

And  wbere  the  Jury  «ere  Instructed  tbat  they 
must  be  aatisaed  from  tbe  evidence,  beyond  a  rea- 
sonable doubu  chat  thesecond  story  or  obamber  of 
the  premlaee  where  Intoxicating  llqaois  were  al- 
leged to  be  kept  and  deposited  was  a  part  of  a 
■tore,  and  tbat  they  vould  Judge  from  the  evidence 
In  the  case,  with  their  knowledge  or  eiperlenoe  as 
practical  man.  a«  to  bow  rooms  or  storea  on  the 
(round  floor  aiid  roomaalKire  In  tbe  aeoond  atory 
were  KenerMlly  uaed  by  merohanta;  whether  tbe 
aid  seoond  atory  or  timber  was  In  point  of  fact 
a  partofwld  store,— tbe  court  held  such  Instruction 
waa  erroneous  as  being  sosoepllble  of  a  ooDitruo- 
Oonwhlcb  would  authorise  and  perhaps  require 
'  ibejurytoaot  upon  tneir  own  kaowledga  orai- 
perfenoe  ■■  evidence  In  tbe  eaaa,  aod  therefore 
gruted  a  d«w  tnaL   Btste  ▼.  Button,  (I  Me,  an, 

81  L.  R  A. 


Again,  wbere.InanaotloDof  assumpsit  oa  an  ac- 
count, while  the  cause  waa  on  trial  and  befure  the 
verdict  was  rendered,  tbe  foreman  of  tbe  Jury  spent 
the  Sunday  wlth.aad  waaBbowntheaubJeat-mattet 
of  tbe  aotlon  by,  the  defendant,  who  beld  aoonvei^ 
latlon  with  him  upon  It  end  aucb  InformalJon  waa 
Imparled  10  tbe  other  Jurors  ttae  condition  ot  Hie 
artlclee  whiob  bad  been  shown  blm  belngdeaortbed 
but  not  exhibited  to  the  Jury,  tbecourtsetaalde 
the  defendant's  verdict.  Holntyre  v.  Huasey,  ST 
He.  tSB  (ISrSI. 

Bo,  wbere  one  of  ttae  Juronvialted  tbe  plaoe  of 
the  aooldent.  held  conversations  wltn  the  Inhabit. 
anta.  and  after  ivards  communicated  to  big  fellow 
Jurors  tbe  loformatlon  so  acquired,  the  court  set 
aside  the  verdict.  Bowler  v.  Washington.  K  Me. 
as  <1»73). 

And  where  the  Juror  visited  t  he  defendant^  abop. 
Inveatlaated  lu  location  as  to  tbe  iMam.  drain,  and 
water  supply,  about  whicb  there  was  conflicting 
testimony,  and  imparted  such  supposed  knowledge 
thus  obtained  to  bis  fellow  Jurors,  together  with 
tbe  tact  tbat  be  bad  examined  the  promisee  him- 
self, tbe  oourt  sustained  a  motion  tor  a  new  trial. 
WInalow  r.  MorrUL  IK  Me.  SK  aSTSi. 

Again.  It  baa  been  held  In  an  action  for  breach  of 
warranlj  tor  lbs  aonndDeaa  of  a  borae.tbe  alleged 
utMoundneas  beloga  curb  wMeb  oauaed  lameneaa. 
that  an  InstruotlOD  fOr  the  Jury  to  And  the  natui«. 
cause  and  time  of  development  of  theourb  rtom 
such  pergonal  knowledge  as  ibey  might  have  In  re- 
lation to  matters  o(  that  kind,  waa  error,  the  sub- 
ject not  being  one  of  general  knowledge  and  ob- 
servation, but  one  of  BClenoe  upon  which  no  wit- 
ness not  speolatly  quallBed  aa  an  expert  could  tes- 
tify. It  not  appearing  tbat  any  Juror  upon  tba 
panel  was  quallfled  aa  au  expert  to  testify  or  give 
bis  opinion  upon  the  subject  under  oonsldemtlnn. 
a  verdict  tbus  given  not  being  according  to  the 
evidence.    Douglass  v. Traak.  TTMe.SS  11885.1 

Wbere,  Id  an  action  for  deceit  In  the  sale  of  a 
pair  of  oxen,  ttae  Jury  were  Instructed  thai  Ibey 
bad  a  right  to  call  Into  requlsIUon  In  a  case  of  tbat 
sort  tbelr  practical  experience  and  knowledge.  If 
they  hadsny.  relating  10  cattle  of  that  kind.  It  was 
held  such  instruction  whh  erroneous  and  prejudi- 
cial to  the  plolntllTB  right  for  tbe  reason  thai  ibeie 
was  no  knowledge  that  tbe  instrucllOD  did  not 
thus  Injuriously  inQuence  the  Jury.  Page  v.  Alex- 
ander. H  He.  SS  ilSSli. 

Id  a  case  Involving  tbe  genulnenees  of  a  will, 
wbloh  was  to  be  determined  malnlr  upon  opinions 
In  tbe  oature  of  expert  evidence  as  to  tbe  band- 
wrlliug  of  tbe  testator,  tbe  court  held  tbat  such  a 
matter  oould  not  bo  left  to  be  settled  by  an  inquest 
and  Inspection  In  tbe  Jury  room,  wbere  tbe  opin- 
ions of  fellow  Jurors  who  migbinoi  be  quallfled  to 
give  such  opinion,  and  wbore  quallQcstiona  were 
not  Inveallgated,  might  stand  for  more  than  the 
sworn  testimony  of  the  moat  careful  and  skilled 
expert.    ii«  Foster's  Will.  S4  Ulob.  81 IISTSI. 

So.  wbere  (here  wascoufllotlng  evideaoe  between 
tbe  witnesses  of  the  plaintiff  and  defendant  as  to 
aertalD  structures  upon  tbe  property  In  question, 
and  one  of  the  members  of  the  Jury  without  the 
knowledge  or  consent  of  eMber  party  to  tbe  action. 


Disr.zBabyCoOgle 


Btats  t.  Oatmob. 


4K 


Qwrjr,  J.,  delivered   tiie  oplnioD  ot  tbejKDteiiced  to  one  ;ear  at  hard  labor  in  ibe  slate 

court:  peahenllary.    The  appeal  to  tblacoiirl  ta  based 

The  defendBDl  naa  convicted  of  perjniy  at  |  upon  two  excepiions,    which  will  be  jncorpo- 

tbe  Jiue,  18M,  terra  of  the  court  of  K^tietal  rated  in  the  report  of  ibe  caae,  and  raise  the 

aefldoDS  for  Ciarendon  couot^,  and  thereon   single  potot  whether  his  booor,  Judge  Norton, 

lorlon  before  the  presiding  juilKe  for   erred  In  cbarglug  the  Jur;  that  they  must  not 

,1    _.i,i„k  _„  ..*.,..j      "- -IS  [hen  '  allow   their  peraonal   knonledge    ot  detend- 


V  Irlal,  wblch  was  refused. 


r.  lAdd  Watota  Case  Oo.  U  a  L  tst. 


trlaL   Qarslde 

086(189!). 

And  an  lastnictlon  to  tbe  Jury  givtag  ihtan 
power  lo  act  upon  rimple  unsworn  evidence  of  tbe 
existence  of  a  material  nature  wtilcb  was  not  ol 
tminmon  knawledae.  Is  error  as  In  direct  violation  of 
the  well-settlen  nilea  of  law.  Lenaban  v.  People, 
8  Bun.  lai,  &  Thomp.  kCtM  (IWl). 

Wbere  the  evidence  of  the  prosecution  allowed 
Uutttae  piBco  wbpre  Uie  nasault  was  committed  was 
Benerallr  descried  at  tbe  hour  of  tbe  nlgbt  at 
wblcb  Ibe  crime  vaa  alleged  to  tiare  Isken  plaoe. 
an  Insiructlon  that  the  Jurr  bad  a  riKht.oI  tbeir 
own  knuwiedKe.  to  tabenocloe  of  ibeoiroumslaooe 
that  at  tbe  time  no  pan  ot  the  street  was  more 
ttltsly  to  be  deserted,  even  as  earl^  In  the  night  as 
the  time  at  wblcb  tbe  offense  was  said  to  be  com- 
mitted, tban  tbat  part  of  Ibe  street,  wai  held  error. 
the  tact  nut  tietnif  one  of  aenoral  ootorlety.    JMd. 

In  Brailler  t.  BndlSF,  1  n.  H.  1  DalL  11!.  1 1,  ed. 
Tm  llTSSi.  a  new  trial  was  gnnua  upon  tbe  ground 
that  when  tbe  ]ur;  witbdrew  two  ot  them  uetifled 
to  (he  other  jurors  tbat  although  tbe  defendant 
had  bouRht  land,  yet  ihe  bonds  giien  for  the  par- 
cttase  money  were  unpaid  when  tbe  purchaser  In- 
termanrled  with  the  leetator.  and  tbat  ibe  testator 
had  been  obliged  todtacbarge  tbem.  anduponaucb 
'  >n  several  of  tbe  luron,  wbo  wetepre- 
n  favor  of  defeudaol'e  title,  concurred  In 
Unding  a  verdict  for  tbe  plalntiir. 

So.  a  new  trial  was  ordered  wbere  tbe  Jury  le- 
tirei]  and  conterred  together  for  some  time  wltta- 
out  ooming  to  a  decision,  and  then  broke  up,  and 
before  tliey  met  tbe  next  roomlngoue  of  the  Jurors 
applied  tor  Information  upon  a  psrUcular  point, 
and.  having  obtained  It.  communicated  It  lo  hii 
fellow  Jurors.     Brunson  v.  Qtaham.  I  Yeatea,  IW 

Where  tbe  grounds  tor  granting  a  new  trial 
were  tbat  after  tbe  Jury  bad  retired  to  tbclr  room 
one  ot  tbem  stated  to  tbe  rest  of  the  lur;.  wblcb 
was  regarded  as  evidence,  tbat  the  defendant  had 
stolen  a  bog.  and  made  other  slalemeots  trom 
whet  he  bad  heard,  and  verlOed  before  tbem. 
wblcb  were  not  given  In  evidence  upon  tbe  trial, 
and  which  were  a  strong  Inducement,  and  partly 
the  cause,  of  the  verdict  against  tbe  defendant,  the 
court  held  that  although  the  act  Ot  tbe  Juror  in 
maklngsucbstatementB.and  that  of  theotbera.  be- 
ing Influenoed  bj  them  was  very  inegular.  Im- 
PTDper.and  contrarr  to  law.  and  although  It  did 
not  appear  on  tbe  faoe  of  tbeevldence  thattbere 
was  anv  mallm  or  111  deeign  actuating  tbem  to  make 
titedlacloeu re.  and  It  might  have  proceeded  from  )g- 


twDnd  to  tell  all  he  knew  or.beard  about  tbe  defend- 
ant,— ret  tbe  evident  tendency  ot  such  remarks 
wai  to  Inlure  tbe  defendant,  tbe  affldavlt  shov- 
ing that  result:  and  was  a  strong  Inducement  and 
putly  the  cause  for  tbe  Snding  ot  a  verdict  against 
tbe  defendant.  Boobrv.8tate.4Terg.Ul,UI(UHS). 
Where  tbe  prlsoaer,  hidloted  for  boras  staallnK, 
was  oonvlcted  upon  tbe  tetihnonr  ot  one  wltnoa. 
who  proved  the  commlnton  ot  tbe  offenae.  and  It 
appeared  tbat  one  of  tbe  Jurors  bad  stated  to  the 
Jury  In  Ibe  Jury  room,  after  tbelr  retliement.  with- 

beardsncb  wltni 

same  statemenia  ibat  be  made  before  the  traverse 
inry,  aod  that  sucb  statementi  had  a  powerful  lu- 
81  h.  R.  \ 


nlned  by  the  grand  Jury  that 
letbe 


tluence  npcQ  tha  Jury  m  Bnding  tbe  verdict  ot 
^!ul]t7,  the  court  refused  the  Judgment  and  or- 
Jcred  a  new  triaL  Donston  v.  State.  S  Hnmpb.  ITS 
'IStfii. 

Where,  wblletbejury  were  considering  thever- 
dlct.  one  ot  the  Jurors  stated  to  bis  fellows  "tbat 
[he  prisoner  bad  heretofore  stolen  sheep,  money. 
and  other  things  from  bis  father,*'  tbe  court  held 
that  aucbconductwasrepiehenslble and  prejudiced 
tbe  accused,  and  arrested  the  judgment  and  re- 
manded tbe  priaooar.    Uortoo  r.  State,  1  Lea,  *IIS 

Wbere  tbe  Judge  instructed  the JaryMtclloosi 
"Tarn  nrit  familiar  with  tbe  custom  of  mercbaata 
In  settling  wltb  lasuranoeoaioes.  or  what  aretbe 
llabllltlesof  insurersinease  of  partial  Ion.  Isee 
on  the  Jury  planiera  and  merohanlH  who  doubtless 
arefamillar  wltbtramactlonaoflblsklnd;  you  will 
apply  Ihe  rules  of  the  same  to  the  nature  ot  tbis 
kind  of  transaction."— the  court  beld  that  such 
cbsTKe  was  objectionable  for  tb 


Ugoveri 


dl,yla 


inged 


to  tbe  judge  to  declare  tbe  law.  and  so  tar  aa  tbe 
questloQ  reeled  on  particular  custom  that  custom 
wasa  fact  lobe  given  in  endenee  to  the  Jury,  and 
not  dependent  on  tlie  knowledge  wblcb  any  particu- 
lar Juror  migbttiave  of  sucb  custom.aa,ltiuch  were 
permltied.  each  Juror  might  assume  to  knowot  bis 
personal  knowledge  what  tbe  custom  waa  and  no 
two  ot  tbem  agree.    Qteen  v.  Hill,  4  Tex.M&.«T 

And  where.  In  a  ptoaeonUoD  tor  rape,  a  new  trial 
was  sought,  upon  the  gronnd  that  tbe  Jury,  after 
retiring  to  consider  their  verdlot,  received  and 

were  InDuenoed  by  the  testimony  of  ooect  their 
nnmtier  as  to  a  matter  ot  bet  which  was  not  ed- 
diioed  at  tbe  trial,  to  tbe  effect  that  Such  Juror 
knew  one  of  tbs  wttnemea  tor  tbe  defense,  and 
that  such  witness  was  kept  by  the  detendant  and 
was  unworthy  of  belief,  the  court  beld  thatsnch 
verdict  should  beset  aside  and  a  new  trial  granted. 
Anscblcks  v.  Btata.  6Tez.  App.  aS4  tlStti. 

A  material  point  upon  wblcb  tbe  court  were  In- 
fluenced In  granilnK  a  new  trial  In  tbe  above  case 
waa  the  tact  that  tbe  Juror  who  made  lucb  state- 
blch  the  crime 


IS  said  ti 


9  been  commltt 


t>een  changed  irom  tbat  county  because 
of  prejudice  against  tliedelendent. 

In  Lucas  v.  Btate.  fUt  Tei.  App.  SSS  (1880).  a  new 
trial  was  granted  upon  tbe  ground  ot  misconduct 
ct  two  ot  tbe  JnroiB  In  slating  to  tbe  Jury,  while 
the  case  was  being  oonsldered  by  them,  that  they 
knew  one  of  tbewltnenea  who  testified  on  behalf 
Ot  the  defendant,  and  tbat  sucfa  wltaeaa  was  a 
chlohen  thief  and  In  tbelr  opinion  unworthy  of 
ere^t,  and  had  often  lied  to  tbem.  one  of  tbe  Jur- 
or* makln(  affidavit  tbat  tbe  statement  did  not  In- 
fluence his  verdlot.  but  might  have  bad  someloflu- 
enoe  upon  the  verdlot,  as  one  ot  tbe  Jurors  bad 
■Bid  that  such  remarks  bad  Influenoed  bim. 

Where  the  Jury  aaked  the  court:  "Oan  we  Judge 
the  witness  Just  t>y  what  be  says  on  tbe  stand  and 
not  by  what  we  know  of  falm  prIvatelyF"  to  whl<Ai 
question  the  court  made  no  reply  but  Instructed 
tbe  Jury  upon  tbe  rules  wblcb  govern  them  as  tn 
tbe  welabt  ot  testimony.  It  was  held  there  waaer 
roT  tor  the  reason  that  tbe  court  bad  no  aulhorlty 
further  than  to  answer  their  question  acd  instruct 
Ihem  tbat  they  must  gtve  tbelr  verdict  upon  the 
avldecoe  adduced  upon  the  trial,  ■•  tha  quaatlon 


..Coe>^lc 


South  Cabolika  Sdfhbwk  Couxt. 


Jua% 


kot'B  mental  conditloD  to  enler  Into  tlielr 
Judgment  fn  arrlTlng  at  a  verdict.  The  quea- 
tlon  aa  to  the  mental  condiiioD  of  tbedefcDdant 
was  not  a  collateral  circa mst an ce,  but  a  ma- 
terial fact  In  laaue,  upon  which  the  jair  were 
called  upon  to  put.  Under  these  drcuiii' 
stancei.  It  would  be  extremely  danserous  to 
allow  the  Jury  to  find  a  verdict  upon  facta  flret 
communic»lw  to  them  by  Jurors  In  the  Juiy 
rnom.  Such  a  Terdlct  would  be  contrary  lo 
that  part  of  their  oath  where  they  swear  to 
ei<re  a  true  verdict  accardfog  to  tbe  eTidence. 
The  practice  for  which  the  appellant  contends 
would  deprive  a  party  to  the  canae  of  the  veiy 


mporiant  ricbt  of  cross  oumiaaiion.  Thbh 
uM  a  case  mvolvlDg  the  right  of  a  ioror  lo 
state  facta  Id  the  Jury  room  toachlog  tbe  cred- 
Ibllitv  of  a  witneaa.  as  was  tbe  case  of  MeKai» 
V.  LoM,  2  HiU,  L.  S06,  37  Am.  Dec.  401,  1b 
which  the  dlstlnctioo  herein  stated  was  piinUd 
out  by  tbe  court,  which  used  the  fbilowliv 
language:  "The  oath  unially  adnlnialered  lo 
the  Jurors  in  the  common  pleas,  well  and  trolv 
to  try  the  Issue  Joined  between  the  parties,  "and 
a  true  verdict  give  according  to  the  evidence,' 
contains  a  vei7  correct  sammary  of  the  law  on 
this  subject.  Tbe  Jury  an  bound  lo  glTe  tbeii 
verdict  according  to  the  evidence,  and  what  is 


nireeated  the  tact  that  some  of  tlie  Juron  bad 
knowledge  of    taeM  louehlDK  tbe    credlblUtr  of 
some  of  ttie  wimeasee,  wbloh  taota  were  not  Riven 
In  evldeDoe.    Wharton  v.  State,  U  Tei.  t  (ISIBi. 
b.  AMtotaUMBOtiitHiVipiOrt. 

In  Vrelberg  v.  State,  M  Ala.  «1  aeW).  the  defend- 
ant wia  ooavlcted  of  unlawful!;  aelllns  Itquor  to 
■  mmoT,  and  It  was  held  there  waa  no  error  In  ths 
courts  refnul  to  obariie  tlw  Jurr  that  tbey  wore 
notlo  mfertbatwUskerwaaaaplrttuouB,  vinous. 
ormattUqaM  untQ  It  waa  proved  by  the  evidence, 
for  tkeieMon  that  wbleker  was  a  tpliltDOus  liquor 
wlthb  the  oommoD  knowledge  of  all  men,  and  for 
the  f  artlMT  leaaon  that  the  couria  take  Judicial  ao- 
tlee  of  what  ev«a7lKKl7  else  Is  preeumed  to  know, 
and  Jnilea  are  permhied  to  flnd  snob  facts  wlthont 
speid&o  proofs  belna  adduced  m  Its  support. 

Bntlwfaere  tbe  Instruotloa  was  that  the  Jur; 
were  to  oae  their  own  knowtedm  and  solenoe.  If 
tber  III  mil  esi  111  any,  and  tbe  guestlon  was  whether 
laaOT  bew  waa  an  mtoiioatlDs  tlquor,  the  ooun 
bdd  that  snoh  Instrootlon  was  clearly  error  forthe 
n^wn  tbat  it  might  Improperly  inHxu 


Bo.  It  has  been  held  tbat  the  credibility  of  testi- 
mony la  a  guestlou  ezolualvely  for  tbe  Jury,  and 
a  iatar  cannot  exclude  from  his  mlud  his  own 
knowledm  of  tbe  obaracter  of  the  wltneesi  and  the 
itlon  la.  What  Imprenlou  does  the  teallmony 
ce  npon  the  minds  ol  tbe  Jurors,  and  that  im- 
pi  iMlfin  must  tteeemarlly  be  all(«ted  by  their  own 
knowledge  of  the  chsraotar  of  the  wltnav  from 
whom  such  teetlmony  proceeds.  State  v.  Jaoob.  SD 
B.  a  ISL  ISt  (1S88>. 

In  a  ease  where  the  credibility  of  one  of  the 
plBlnttira  witnesses  was  a  sobject  of  Inquiry,  and 
one  of  the  Juron  amted  a  fact  that  be  had  heard 
derogatoiT  to  her  Gbaracter,  but  stated  It  as  a  ru- 
mor wlthant  glvlDK  It  hta  own  sanction,  tbe  court 
held  that,  however  It  rolsbt  deprecate  the  Intro- 
dueMon  al  anoh  new  matter  Into  the  Jury  room. 
yet  to  eiolude  snob  a  matter  would  be  to  strip  tba 
trial  by  Jury  of  the  right  of  welghipg  tbeoredl- 
bUHy  of  the  witnesses.  ITKaln  v.Love.SHIlLL. 
KM.  aoe.  sr  Am.  Deo.  lU  asu). 

Where  on  trial  theoourt  charged  thejury  ibat 
tbej  hsd  tbe  witnesses  before  them  end  must  con- 
sider tbe  man  himself,  Judge  of  Ma  intetllgeooe, 
hlsmaonerof  teeUtylug  on  the  stand,  and  his  In- 
tegrity and  uprlghto«es,  character  for  TenuHty  "if 
they  too*  what  this  is."— the  court  held  there  was 
no  error  Id  sneh  tnatruotlon.  Anderson  v.  Tribble, 
e>Ge.M(U81). 

BO,  where  tbe  ooartoharged  tbe  Jury,  with  refer- 
FUM  to  tbe  etedltilUty  of  witnesses,  to  oonsider 
itasttmanMrof  tcatlfyins,tbeirinteiiiReDoe:.iheir 
means  and  opportnnlg  ot  knowing  tbe  faota  to 
which  tbey  lestifled,  their  ehatacter  tor  Inteaniy 
and  veiaetty.  If  tbey  knowtt,tbelr  mtereatlnthe 
SIL.  R.  A. 


held  there  wss 
m,  t»  (1681). 

And  It  le  not  error  tor  tbe  court  lo  chatse  the 
Jury  that  In  arrlvlnir  at  their  veMIot  tbey  have  a 
rifitat  to  act  npon  tbetr  personal  knowledge  of  the 
witnesses.    State  v.  Jacob,  BO  B.  a  IT 

Wherein  Ruaettoa  force 
saletbequesl. 
tbejury  werelustruoied.tatsraKa;  "ADdyoDmay 


inalden 


t  held  tbattbeia 


lleve,  lake  lot 
relation  among  men, 
waa  no  error  In  — "" 
value  of  experience  M  not  to  be  given  np  wfasn 
a  man  becomea  a  Juror  aod  Is  leqntted  lo  apfdy 
the  [sets  of  credit  to  tbe  heart  and  mind  ot  tbe 
w  ItnefB.  but  whate vur  qualllloatlon  that  experience 
Ktves  should  be  employed  to  ttae  end  that  the  whole 
truth  may  be  known  and  aoted  upon.  Jmmey 
Kleotrio  Co.  v.  Branham  Ond.)  U  H.  B.  4iS  <UK). 

But  where,  upon  an  acUon  against  a  mllmd 
companyto  _     "    : '  ' 

tbe  jury  were  charged  as  rollowa:  "In  d) 
any  naierlal  point  In  tl 
ttae  Jury  to  take  Into  ec 

the  weight  and  value  ot  the  evldenoe^  the  manasr 
ot  tbe  wituessee  on  tbe  stand,  the  oharaccer  of 
each  witnees,  If  you  know  it,  tbe  mtereet  ot  want 
ot  Iniereet  tbey  take  In  tbe  ease,  tbe  opportunity 
ot  each  wlraeea  to  know  tbe  thots  about  whieh  be 
tsHtlflee,"  wbltdi  charge  was  objected  to  upon  the 
ground  that  the  ooun  used  the  wads  "tbe  charae- 
tarot  each  wItinmU  yon  know  It."— It  was  held 
that  such  Instruction  w 
ft  O.  a  Co.  V.  Owen,  to  Ga.  W.  » (UOn. 

Bo.ttUem  '      _     _ 

witnesses,  to  Instruct  the  Jury:  "Ton  may  even 
consider  tbelr  obarsoter  tor  troth  and  veiaullj,  tf 
It  be  known  to  yon."  Pettyjohn  v.IiebecArar,  K 
Qa.  14B  atat). 

Andfwhere  the  evidenoe  did  DM  abeolutdy  re- 
quire tbe  verdict,  the  aeooeed  wsa  beU  entitled  to 
R  new  trial  for  error  In  the  idiarae  of  tbe  oonrt.  to 
tbe  effect  that  the  Jury  In  a 

might  d      ■    ■■■ 

known  to  tbempenooally.  OoUlne  v.  State,  M  Ga. 
aucieet). 

Bo.  where  tbe  Jury,  deliberating  upon  their 
verdict,  were  divided  In  their  opfailon,  aod  one 
or  more  of  tbe  Jurors  professed  lo  have  some  per- 
Bonsl  knowledge  ot  a  oertalD  person  oonneoted 
with  the  case,  bla  peounlary  eondltlon,  reeldeoce, 
eta.  and  stated  to  bis  fellow  Jurors  whet  be  pro- 
feoed  to  know  abont  soob  person,  and  also  what  be 
proteased  to  know  hi  relation  to  ttae  hablta,  altna- 
tlon,  and  bostnees  relatione  of  one  or  moreof  the 
plalnUlTs  witnesses,  and  Tarloua  other  matter* 
connected  directly  o; 
parties  and  the  wltna 
false,  the  verdlet  was  set  aalde  and  a  new  trial 


«,byC0t>^IC 


Btatb  t.  Qxtmos. 


«r  i*  not  competent  evldeDce  belong  Lo  tbe 
court,  and  nol  to  tbe  jury,  lo  delennloe.  Oeo- 
cralW  apeabing.  tbererore.  a  verdfci  founded 
on  facts,  flnt  disclosed  id  tlie  Jury  room, 
would  be  bad,  allbouj^b  Ibe  facts  are  knonn  to 
one  of  the  JQiy,  because  it  ii  unfair  not  to  give 
tbe  party  agalast  whom  tber  operate  an  op- 
portuDit;  o[  repelling  or  expblniiig  tbem.     In 


an  Anaaymout  Cam,  in  1  Batk.  400,  1  8,  tt 
Is  laid  tbat  "ff  a  jiimr  boon,  of  hla  own 
knowledge,  aoflblnj;  amieriBl  to  Ibe  matlorin 
issue.  Ibe  fair  way  is  to  tell  the  court,  ao  tbat 
be  may  be  HwoTDua  witDCM,"  See  ajso  iSkit* 
r.  Jone;  2'i  8.  C.  SOI. 

It  ia  the  ju^gmentt^  Ihit  eourt  that  til* judg- 
ment of  th»eowtbiim»bee^S^Ttiui. 


80DTH    DAKOTA    BUPK^MB    COURT. 


C.  E.  DEYETTE  rf  al..  Apptt. 

I an. ) 

TfcB  ■—■f  vtm  ovrp^rmMva  fltr  proBt 
balBC  » troat  foad  fto  Ua  ercdltors.  aDd 

~~  -" '"   iDtlcdpatlon  of  lowilvenor,  "txHag 

a  dimlnlib  IB  capital  and  release 


will  hMillablr 
eredtt(>n,a}ndBnieiitaoo(««edln  fttor  ofper- 
•ODB  who  loaned  to  it*  diteotora  moner  for  the 
jHirpoM  of,  and  with  aotnal  knowledge  that  the 
tDnd*sid*aoa«4w«retobeiiMd  ln,ihepurMw«e 
of  share*  tnUself .  la  void  >■  to  auoii  oredltora.  be- 
«.aoorpoeaU(in 
■-     K  (b)  a  ooi^ 


Honey  loaned  to  a  corporation  to  be  und  for 
a  purpose  beyood  the  power  of  Uie  ciirpora- 
tioD,  with  knowledge  that  It  is  to  be  so  natd, 
can  be  recovered. 

Thompton  t.  Lambni,  44  lows.  a89i  Bradfaf 
V.  Ballard.  6S  IIL  418,  8  Am.  Rep.  660. 

Etcd  money  loaned  wllb  knowledge  tbat  It 
Is  to  be  used  for  an  illegal  purpose,— a  pur- 
poae  contnuy  to  a  penal  statute,— can  ba  recov- 

Tra^T.Taimadee.HVi.  Y.  103,  67  Am.  Dec. 
ISS;  WtlAtr  T.  DontieUi,  SB  Hfch.  473;  DotfT 
r.  Sari,  S  Qray.  48-^;  lliU  v.  Bpear,  fiO  N.  H. 
358,  B  Am.  Rep.  900:  JStMIm  r.  Seliffman,  9 
Barb.  4SS;  Aniuuier-Btuch  Brmdng  AfO.  T. 
Matan.  44  Hinn.818,  0  L.  R.  A.  CHM;  FUns- 
man  t.  SaOt,  88  Kan,  631,  58  Am.  Rep.  M7. 

No  creditor  la  precluded,  by  reason  of  Um 
(act  of  bis  being  an  ofltor  of  a  corporation, 
from  pursuing  tbe  niual  ramediee  to  collect 
hla  debts,  bot  merely  from  using  bis  official 
position  to  obtain  a  preference  in  fraud  of 
oUur  creditors, 

Horaweiz.  Priv.  Corp.  %  787;  Plantenf  Bank 
V.  WhitOt.  78  Va.  787;  Bfidl  r.  Buckingham, 
I«  Iowa,  284,  86  Am.  Dea  S18:  WhitvM  7. 
ICar»«r.  30  Tt.  436;  QorOon  t,  PrttloA,  1 
Watla.  SKI,  96  Am.  Dec,  70;  .AaUunO  Appeal, 
80  Pa.  900;  Otntral  R.  4  B*jf.  Co.  t.  Ctag&irn, 
-"  Speera,  £q.  646;  Smith  j.  Sluary.  47  Conn. 

T;  CatUn'v.  BagUBan}c,tCoiia.2S»-,8ant7U 

.  Webttar,  18  MeU  407,  46  Am.  Dec.  743;  W»- 
»atch  Min.  Ot.  t.  Jmningi.  0  TJtah,  248. 
On  rthfo.ring. 

The  iiatule  gave  tbem  the  right  to  buy  said 
stock  wftb  tbe  consent  of  It*  stockboldera. 

Comp.  Laws,  3917. 

There  Is  no  finding  that  Deyette  knew  that 
tbla  consent  was  never  had,  therefore  It  must 
be  presumed.  In  f&Tor  of  the  legality  of  hb 
judgment  and  the  legality  of  hi*  claim,  that  he 
did  not  know  It 

areeobood.  Fub.  PoL  Rule  180,  and  caaea 
cited;  Oordar  t.  Platttmauth  Canning  Cb. 
B6  Neb.  548;  Bank  of  United  Statu  v.  Dand- 
ridge.  25  U.  S.  18  WheaL  70.  6  L.  cd.  664; 
SeAool  Ditl.  Ufa.  81  t.  Aldinon.  6  Dak.  145; 
Ohio  A  M.  R.  Oo.  t.  ifeCartAg,  00  U.  8.  268, 
24  I^  ed.  608;  Saaan  v.  Swann,  21  Fed.  R«p. 
390;  OuTti*  y.  Gokm.  68  K.  Y.  804;  Wait. 
Fraud  Cod.  g  4S3;  Oamppbell  t.  Argtnta  Gold 
<e  a.  Min.  Co.  01  Fed.  Rep.  1;  Bmeji  t.  IU- 
inoit  Midland  A.  €b.  38  Fed.  Rep.  160. 

tar  at  the  validity  of  ttie  contract  of  load- 

Mon.— Porrertewotaalborltlaaoo  tberlslitoti  WadawortbCAl^in  L.  &.  A.  nft  WarmiT.  Ptatf 
•  oorponilan  toin«tereredlt«i*,*e«natstoLjon*-    Nat.  Bank  OILISL.  R.A.TM(BBlllQr.VercliaDta> 
Tbomai  Hardware  On.  t.  Pen?  Btova  Wa.  Oo.    Eiob.  Bank  CWM^  SI  L.  B.  A.  W,  and  SotanraUt 
frei.taL.a.A.tn.   8*ealBolatM-eM«a.0or«rT.'T.Bmlib(H0.)»L.B.A.«l 
SI  L.  B.  A.  S3 


(December  tB,  Ifl&i) 

APPEAL  by  deteodant*  from  a  jodgmnt  of 
tbe  Circuit  Goort  tor  Brown  County  In 
favor  of  plaintiff  In  an  action  brought  to  let 
aside  certain  Judgments  which  bad  been  coO' 
fessed  t^  ttie  Hicks- Trask  Hardware  Com- 
fMny  In  favor  of  Deyette  andl^ewla.    Affirmed. 

The  facts  are  stated  lo  the  opinion. 

Jtr.  TT»nk  A.  .I>im«.  for  appellants: 

There  being  no  allegation  in  the  complaint, 
aor  any  findinga  of  facta*  to  any  defect  in 
form,  tne  Judgmenla  must  be  held  good  unless 
there  was  fraud  or  collusion  In  obtalolne  them. 

Sideniparker  v.  Bidentparktr,  62  Me.  461,  88 
Am.  Dec  627. 

Tbe  fraud  must  be  actual,  and  not  con- 
atmctive. 

Story,  Eq.  Jur.  26;  fttfcA.  i.  Ward.  L.  R.  8 
Cb.  903;  Oayee  v.  PoueU.  30  Tex.  767,  7&Am. 
Deo.  311. 

Even  if  be  bad  made  an  agreement  with  the 
oorporation  which  was  beyond  the  power  of  tbe 
corporation  to  make  and  therefore  void,  yet  If 
be  had  paid  It  money  on  it  he  could  recover 
the  money  paid. 

Beach.  Corp.  ^  42S;  mattr  Woolen  Ob.  t. 
Lamb.  148  Has*.  430;  Parish  v.  Whteltr,  22  N. 
Y.  400;  WMU  *.  FtankUti  Bank,  22  Pick.  181; 
Wright  v.Hughet.  110  Ind.  881. 


yCoogle 


South  Dakota  Sopreke  Court. 


iog  1b  concerned,  its  legality  or  IllegBlity  li 
fixed  at  Ihe  time  It  is  made,  and  suteequent 
events  cnDDot  cbaoge  it. 

Hardy  v.  Stonebraktr,  SI  Wis.  840. 

All  tbat  the  findings  sbowiBthatTraak  knew 
tiiat  llie  compaoy  was  liorrowing  tbe  money 
for  s  purpose  that  migbt  or  migbt  not  be  law- 
ful, arcardiofr  to  tbe  way  Ibey  proceeded, 
tiuch  a  contingency  j^an not  make  tbe  contract 

Greenhood.  Pub.  Pol.  Rule  30;  Com.  t,  Dd- 
aware  tfe  //.  Canai  Co.  48  Fa.  -JUD, 

If  Ihe  money  had  been  wasled  by  the  com- 
pany or  paid  out  in  any  jllpeal  nrnnner,  it  has 
none  the  less  bad  tbe  benefit  at  It,  and  must 
account  Co  Deyette  for  Ibe  same. 

Thempmn  v.  Lambert,  44  Iowa,  339;  Farith 
T.  Wheeler,  22  N,  T.  4B5;  Bradley  v.  Ballard, 
66  111.  «3,  8  Am.  Rep.  9m. 

Nallonal  baakB  aie  forbidden  to  loan  money 
OD  real  estate  securities,  but  if  Ihey  do  so  loan 


Dkc. 


621,  26  L.  ed.  188;  A'ational  Bank  v.  Whitncv. 
108  U.  8.  104,  28  L.  ed.  561 ;  Saope  v.  l.efflvg- 
vnU,  105  U.  5.  8,  26  L.  ed.  HSg;  JUynoidn  v. 
mm  Nat.  Bank,  112  D.  8.  405,  28  L.  ed.  73B; 
Bond  r.  TerreU  Cotton  db  W.  iffg.  Co.  88  Tei. 
809. 

Mr.  John  H.  Perrr,  for  respondenl; 

Persons  dealing  with  corporations  do  so  lipon 
the  fallh  that  its  property  and  all  lis  asseia,  of 
whatsoever  nature,  are  vested  In  trusteea  or 
managers,  to  be  beld  by  them  as  a  fund  which 
■hall  be  primsrily  liable  for  its  debta. 

Martin  t.  Z^Urbaeh,  88  Cal.  800;  Morawetz, 
Priv.  Corp.  g  715. 

Persons  dealing  wilh  a  corporation  and  with 
Its  officers  must  take  notice  of  tbe  ilmllAtlons 
placed  upon  their  autbority  by  tbe  act  of  the 
corporation. 

jfeairet  t.  Maiiton  *  /.  it  0>.  83  U.  8.  21 
How.  441,  18  L.  ed.  184;  Alexander  t.  Cauld- 
tBdi,  88  M.  Y.  480;  Union  Sat.  Bank  v.  Doug- 
las, \  McCrary.  86. 

A  confession  of  judgment  in  favor  of  ao  of- 
ficer bj  an  insolvent  coiporation  is  void. 

A4am»  V.  Orota  Wood  Printing  Co.  37  111. 
App.  818:  Bradley  y.  Karicell,  Holmes,  C.  C. 
443;  Eep/tin^*  Appeal,  SO  Pa.  69;  Adamt  v. 
Kehlor  kiU.  Co.  86  Fed.  Rep.  488;  Biehard*'^. 
Jfea  HampthiTt  In*.  Co.  48  N.  H.  aeS:  Smith 
V.  Pvtnam,  81  N.  H.  682;  Smith  v.  Lanting, 
32  N.  T.  521;  ButUy.  Wood,  37  N.  T.  817; 
Corbetl  v.  Woodaard,  G  Sawy.  408;  Hope  v. 
VaOey  City  Salt  Co.  26  W.  Va.  807;  Stout  v. 
Taeger  MiU.  Co.  13  Fed.  Rep.  802;  Suiteny  v. 
WheeUng  Orape  Sugar  <£  Beflning  Co.  80  W. 
ya.448. 

And  Ihe  directors  must  at  their  peril  take 
notice  of  the  company's  flnanciftl  condition  in 
dealing  with  iu  assets. 

CoT&tt  T.  Woadieard,  ivpra;  Jonet  v.  Arkan- 
tat  MtelUmital  Agri.  Co.  88  Ark.  17. 
On  rehearing. 

Appellants  knew  tbat  the  Iran^ctlon  for 
which  tbev  wei«  loaning  the  money—the  pui^ 
chase  of  Traak's  stock — would  not  benefit  the 
corporation  in  the  least;  and  knew  at  that 
time,  when  Ihey  aonght  repayment,  that  the 
assets  would  then  be  dimlntsbed  lo  the  detri- 
ment of  the  creditors. 

FitriA  V.  WiMkr.  22  N.  T.  4H. 
31  L.  &  A. 


The  capital  of  a  corporation 

lo  purchase  shares  of  its  own  stock. 

Bloriiwet/,  Priv.  Corp.  S  703,  cases  died; 
Green's  Brice.  ITUra  Vires,  2d  ed.  pp.  789,  770; 
Be  London,  H.  <e  C.  Exc/i.  Bank.  li.  R,  B  Cb. 
444;  Weber  v.  Spokane  \at.  Bunk,  50  Fed. 
Rep.  735;  7)^q/  v.  Talmadge,  14  H.  Y.  178,  67 
Am.  Dec.  132. 

Faller,  J.,  delivered    the  opinion    of  the 

This  case,  now  before  ua  on  rebearine,  is  re- 
ported in  5a  N.  W,  314.*  where  the  unafisailed 
substantife  facts  are  Elated  sa  follows:  "On 
tbe  9tb  day  of  May,  18»8,  tbe  Hicka-Trask 
Hardware  Company,  a  corporation,  bein?  in- 
solvent, confossed  judgments  sgaiDsl  itself  in 
favor  of  each  at  the  defendants  C.  B.  Deyetle 
|ai.d  W.  W.  Lewis,  amounting  to  |1.469.26; 
;  the  Deyette  judgment  being  fur  |61U.84,  and 
I  the  Lewis  judgnu'nt  for  $819. 4S.  After  en- 
try of  the  above  judgments,  and  on  tbe  12th 
day  of  the  same  monlb.  said  defendant  con- 
fessed numerous  other  Judgments,  amoDc 
which  there  was  one  in  plainiilT's  favor  for 
fl, 316.47.  Executions  issued  in  succession, 
and  tbe  property  of  the  defendant  corporation 
was  levied  upon  in  tbe  order  above  indicated, 
and  in  tbe  order  in  which  tbe  respective  Judg- 
ments were  entered  and  docketed;  and  the 
property  of  the  corporation  was  found  to  be 
insufficient  to  satiafy  tbe  judgments  which 
preceded  tbat  of  tbe  plaintiff.  The  referee 
a:ade,  among  others,  tbe  following  findings  of 
fact;  '(14)  That  tbe  consideration  of  tbe  con- 
fession  of  judgment  in  favor  of  Charles  E. 


•The  macerlal  ve 
lows: 


t  of  the  f(iriner<ipJDl0iilaa8f<d- 

The  ple«dinin  In  ttals  oBse  laJsed  an  l«uo  oftniud 
un  tbe  pan  of  tbe  oorporatlon  In  pnrchaslDir  Its 
own  stook.  In  l)om>wlo(r  muoe;  for  auou  pumosB 
without  autboiitr,  and  in  oonfeeslng  Judjtmenta 
uponobllsationithustnourred.  The reteree found 
as  matteis  of  faot  tliac  defendaata  Dereite  and 
Lewis  liad  actual  knowtedge,  at  the  time  ilier 
loaned  the  monev.  that  tbe  same  was  u>  be  used  In 
the  purchase  ot  the  Tiosk  stook.  and  that  tbe  de- 
fendant Lewk  was  a  director  and  aeoretarrof  said 
corporation  at  and  prior  to  the  oonf  eeelon  of  tbeas 
JudimentB,  and  ai  snota  •eoretarr  joined  In  tbeir 
execution  on  behalf  of  said  corporation,  and  at  a 
time  when  be  was  eharreable  with  a  Iniowletin  oC 


snoB  ig  an  oppoKotittr 

,  and  wlthoat  indulvhis 

unwarranted  preaitmptlaDafnfltToroftlieoarroM. 
—>m  of  the  oonoluslane  of  law  and  IndBment  t>t 
e  court,  wearedispoaed  to  betlave  that  tbe  actton 
:  tbe  corporation  and  Ita  onoan  nnder  the  olt^ 
imatancn  waa  nnwananied  in  law,  and  cotvU- 
iled  a  fraud  upon  tt>e  idUntl^  and  Juattfled  tba 
lurt  Id  dedarinit  the  Judnmenta  of  dafeadaatB 
.  ltd.  K>  far  aa  tber  Interfered  with  tbe  rtgbtt  ot 
this  plaintiff.  Tbe  propenr  and  capital  ot  a  corpo. 
ration  ilna  it  Bnanctal  standloB,  beoanse  It  l> 
pirlmanrf  liable  for  Its  debta.   Penona  eztcodtar 

— ji.  .. ..  otmocotloo  do  so  npon  (be  faitti 

and  aB«nta  win  oondnot  ita  affoha 
wl^  buttMB  prtectpie*; 

^  to  tbe  exolnokn 

wlthoat  hesitation  oharaoierta« 

such  acta,  at  to  eredltcm,  tiandulent  and  TMd. 
Independently  of  tbe  qoealion  of  aatual  tiand  In 


tbat  Ha  oflloeis  ai 


not,  indeed,  Insolvent,  was  to  InoreoBS  Its  llabllltr. 
wttlKMitaddlniiaimhlnfrtolta  resunraea  to  wblcb 
plalatUt  ooold  look  for  the  seourltT  or  parmeat  of 
lis  claim.  andsuebcoodnotlaoontTaTT  to  tbe  spirit. 


AsAMG  &  Wegi'laee  Co.  t.  Dbtbtte. 


De;«ile  was  as  follows;  (SU.60,  money 
loaned  to  the  Hicks- Trosk  Hardware  Com- 
psDj  OH  January  20,  18S8,  was  borrowed  by 
Baid  compaoy  for  tbe  purpose  of  using  tbe 
same  lo  purchase  lie  slock  of  said  company 
held  by  Trask,  aod  oa  uccouct  of  the  iodebtea- 
ocBS  of  $134.22,  owin^  Co  said  Dcyetlc  by  said 
corporation  for  woili  and  labor  done  by  said 
Defelte  for  said  corporation.  <15)  That  tbe 
defendant  Deyecle  bad  actual  koowlcge  of  tbe 
purpose  aod  inleuL  of  the  said  corporaiion  to 
use  tbe  same  in  tbe  purchase  of  slock.  (161 
That  Ibe  CDUBlderatioD  of  the  judgment  of  the 
defendant  Lewis  was  $514.6U,  money  loaned 
10  the  said  corporation  b?  bim  about  January 
20,  1888,  and  borrowed  by  said  company  for 
tbe  purpose  of  ueing  the  sume  in  the  purchase 
of  Slock  of  said  corporation  beld  by  Ttaski 
and  the  ram  of  |304.07.  due  Lewis  from  said 
corporation  on  account  of  services  rendered  by 
Lewis  lo  said  corporation.  (17)  That  defend 
ant  Lewis  kaew  of  the  purpose  and  intent  foi 
wbich  said  money  was  borrowed  by  said  cor- 
poration. (18)  That  the  defendant  Lewis,  at 
the  time  of  and  prior  to  tbe  making  of  said 
confession  of  Judgment  lo  himself,  was  a  di- 
rector of  laid  corporation,  and  secretary  there- 
of, and  signed  said  confc$.''ioDS  as  secretary 
OD  bebalfof  said  corporation.  (19)  That  Ibe 
defendant  Deyette,  at  the  lime  of  said  eonfes- 
aons  of  Judgment  by  said  corporatioa  to  him- 
self,  was  not  a  director.  (201  That  no  written 
coDSf  nl  of  Ibe  stockholders  of  the  Hicka-Trask 
Ilsrdwure  Company  was  ever  had  to  the  pur- 
chase of  stock  from  Traskbjsaid  corporation. 
(31)  Tb«t  on   Maj  13,  1888,  executlonR  wore 


issued  from  tbe  district  court  upon  the  said 
Judgment  of  said  plaintiff  Co  tbe  sheriff  of 
Brown  counCy,  in  which  said  defendant  the 
nicks  Trask  Hardware  Company  Imd  its  [ilaoe 
of  business.  i22i  Thateiecution»  issued  from 
the  clerk  of  the  district  cnurt  of  Brown  county 
on  each  of  the  Judgments  of  the  defendants 
Foster.  Dcvette,  and  Lewis,  and  were  by  bim 
levied  on  tbe  personal  property  of  the  Hicks- 
Trask  Hardware  Compa\iy,  and  all  thereof; 
and  the  said  sheriff  sold  the  same  and  holds 
tbe  money  realized  from  said  Fale,  lo  be  ap- 
plied on  said  executions  according  to  the  de- 
cree of  this  court.  (23)  That  tbe  proceeds 
arising  from  said  siile  are  not  i-ufUcient  lo  pay 
Ibe  jildgicenCs  against  the  Hicka  Traak  Hard- 
ware Company  prior  to  the  Judgmtnt  of  plain- 
tiff.' Upcin  the.'^e  flndings  of  fact  lUe  follow- 
ing conclupions  of  law  were  based:  '(3)  That 
Che  Judgment  of  the  defendant  Devctic,  as  Co 
Ihe  sum  of  1514.60,  money  loaned 'to  the  said 
corporation  for  the]  purpose  of  purcbasing 
stock,  is  invalid,  for  Ihe  reason  the  Hicks- 
Traak  Hardware  Company,  and  Che  officers 
Iheieof,  liad  do  power  to  borrow  money  for 
the  purchase  of  iis  stock;  and  Cbe  defeotlaDl, 
having  loaned  said  money  knowing  of  tbe  il- 
legal purpose  for  which  it  was  to.be  used,  can- 
not recover  tbe  same  from  said  corporation. 
(3)  That  as  to  the  sum  of  $1S4.25,  included  in 
the  Judgment  of  said  Deyelle,  the  same  ia 
valid,  and  should  stand,  and  be  enforced  for 
said  sum  of  f  134.25.  <4)  TbaC  judgment  of 
the  defendant  Lewis  is  invalid  for  tbe  reason 
that  the  confession  of  the. same  made  by  him 
,  and  obtained  by  him  when  he  was  a  director 


«  taken  to  bU7  a  portion  ol  Its  capital  atook. 
.  .  .  ItvouMberroMlf ioequltabletotlieother 
MockboklerB,  and  a  iraud  upon  ciedltora."  From 
Coppin  r.  Qroenlees.  88  Obio  St.  ffs.  <S  Am.  Bap. 
«S.  wo  quote  tbe  toUowtnc:  "Tbo  doctrine  tbat 
oorpondou,  when  not  pruiibltMl  bj  tbelr  obar- 
tera.  mar  bor  and  sell  their  own  Mooks.  i*  sup- 
ported by  a  libe  of  aDthorlUea;  .  .  .  ButDBver- 
itaelni  we  tblnk  tbe  dedded  welc fat  o(  kutborltr. 
both  In  England  and  In  tbe  ITDltedBtatM,  tokmlnat 
tbe  edttence  of  ilie  power,  unleM  oonferiad  ta 
eipren  uranl  or  clear  ImpUcAtKw.  .  .  .  It  W 
true,  bowenr,  tbat  In  meet  Jurladlotloni  wher* 
tbe  rlRbt  Of  a  oorpoiation  to  traflc  In  lie  own 
^__,_c__._.__  .  —  ^ ,__-_.. — ,.  ^^ 

of 


powenof  and  Ifmltatlona 
arc  MtUBed  tbai  the  JudRm 
upon  the  broad  prlndiues 
and  upon  the  doctrine  tbsi 
Hon  la  wltbout  power 


n  corporatloni.  we 

HhouJd  be  sue  talced 

bat  an  insolvent  corpora- 
prefer  lis  oredlior*  in  cages 

,__ .-lOur  opinion.  Its  action  In 

tbat  renrd  was  baadulent  in  law.  and  Ineffeotual 
for  everj  purpoae. 

In  Fold  V.  Planhlngton  Bank,  B7  Wis.  870.  New- 
man, J„  apesklDs  for  Um  oonit,  Mrs:  'Tbe  law 
applloable  to  tbe  qnetUon  k  well  Kttled.  Tbe  cor- 
poration, belns  oniT  a  fictitious  bodr.  can  act  only 
thiousb  Bgenta,  oalled  "dlreotoi*.'    Tbe  directors 


Bntraea Intolvmor  of , r-- 

tben  tbe  duty  and  fnnoilon  of  tbe  directors  are 
obanied.    Then  tber  beoome  trusteea,  '-     '*-- 
eredlton  of  the  corporation,  of  all  tbe  oi 
propertr  and  lights.   Tfaejat 
creditors,  a--*  —  •— — •  •- ■ 


ind  to  preeerve  and  admin- 
propenr  In  tbe  Interest  n»- 
niuHij  u>  ■!■  iws  eorpoiate  creditors.  Belof 
inuteea  for  all  tbe  oredtton,  tbey  are  incapable  at 
making  anr  preference  of  tbelr  own  claims,  or  ot 
■lying  preferenoe  to  the  clnlnw  ot  anv  orrdluir.*' 
WUIe  the  defendant  Derette  waanocadirectorat 
tba  Hme  the  ludBment  was  oonf eawd  In  bis  favor, 
hebadbeenfiitbeemplor  of  the  corporation, and 
bad  Botual  knowledsv,  at  tfae  time  be  loaned  tbe 
moner.  that  tbe  nme  was  being  boirowed  for  tbe 
purpoee  of  buying  ihe  stock  of  tbe  oorporatlun; 
and.  In  the  absence  of  a  Dndlnir  that  be  aotuallr 
knew  tbatthe  written  ooaseot  of  the  directors  bad 
not  been  obtained  as  required  br  acatute.  he  la 
ctiarged  with  a  knowledge  of  tbe  law  requlrlnft 
Bucb  ooosent.  and  la  presumed  to  ba*e  knoon 
thMt  the  purchase  was  being  made  wltbout  autfaor- 
In  anr  event  bewaaln  pooeaslon  of  sufflolent 


Skin  of  suob  knowledge,  fa  onr  opinion,  the  Judg- 
ment la  luatalned  br  (be  flndlnge  of  fact,  and.  aa 
tbejQdfimeniaof  defendantaaa  oonlewed  by  tbe 
oorporktlon  are  frkudulent  and  void  a»  to  tbla 
plalntlD,  no  rigbta  can  estot  nnder  them  antagonto- 
tkal  to  plamti!.  an  d  the  Judgment  of  th*  trial  ooun 


ivCoogle 


SouTB  Dakota  S^fpiomk  Coubt. 


Dkc., 


ot  said  corporation  wu  an  Illejcal  prefeieDce 
u  agRinst  Lbo  credilon  of  «ald  corporaUoo, 
and  thai  the  relief  prayed  by  plainUff  ihould 
be  Kraoled  u  agairiat  said  Lewis.  (0)  I  furtber 
flDQ  aato  tbe  judgmeniof  IbedefeDdant  Lewis 
that  a*  to  the  aum  of  $614.60  ll  Is  IHTBlld  for 
the  reason  that,  as  to  cald  amount,  ibe  conMd- 
entloD  maa  For  mooej  loaned  to  laid  corpora- 
tion bj  L«nia  for  tbe  illegal  purpoae  of 
purcbBsinB;  slock  Id  said  corporation.'  Judg- 
meDl  bj  Uie  court  was  accordingly  entered  on 
motion  of  plsinljff's  counsel,  anil  defeodania 
Deyette  and  Lewis  appeal  Iberefrom." 

In  order  lo  affirm  Ibe  contention  of  appel- 
lants' counsel  and  diBnfflim  our  former  con- 
clualon,  we  must  adopt  and  pmclatm  a  rule 
by  wbich  s  corporation  witb out  surplus  profits 
or  unemployed  capital  may,  In  conlenplaliou 
of  insolvency,  borrow  money  wlib  whlcb  to 
purchase  sbarea  in  itself,  and,  whco  Insol- 
vency occurs.  piTe  a  preference  to  the  persons 
from  wbom  lue  loan  was  made,  by  coDfesa- 
log  Judgments  la  their  favor  for  an  amount 
equal  to  ibe  corporate  asaela,  at  a  time,  for  the 
purpose  of,  and  in  such  a  manner  that  tbe 
rigbts  and  clalma  of  bona  fide  creditors  are 
entirely  defeated.  In  delerniinlng  tbe  righia 
of  these  panie^  rules  of  law  and  ttatulory 
provisions  bearinK  upon  the  queslloDS  pre- 
sented must  be  viewed  In  tbe  relation  tbnt 
each  besrs  to  Ibe  other;  and  all  must  be  ciin- 
■idered  witb  reference  to  an  enlij^htened  pub 
Uc  policy,  upon  wbicb  U  bast'd  a  sliotig 
and  wholesome  rule  of  law,  probibitinjic  a  cor- 
porslioD  from  distributing  its  capital  among 
■baieholdera  bv  the  purchase  of  sloch  in  itself 
to  the  inevitabledetriment  of  creditors,  Aa  ob 
•erved  by  Mr.  Tbompaon  in  the  second  volume 
'  of  bis  recent  Commentaries  on  the  Law  of  Coi- 
poradoDB,  tt  pages  1605,  15M;  "Stringent  pn- 
cautioDs  to  prevent  the  reduction  of  the  capilal 
of  a  limited  company  without  diM  ootltx  and 
Judicial  saDctiou  would  be  idle  if  thecompain 


tbe  sbareholdera  would  receive  back  the  money 
Hubecrit>ed.  and  there  would  thus  pass  Into 
their  pocketa  what  before  existed  in  tbe  form 
of  cast)  in  tbe  cotTera  of  tbe  companv,  or  of 
buildings,  macbinery,  or  stock,  avalUble  to 
meet  tlie  detnands  of  their  creditors.  .  .  . 
The  purcbaaer  of  the  ttock  mutt  be  one  who 
succeeds  to  a  liability,  distinct  from  and  In  sd- 
ditlon  to  that  of  tbe  corporation."  Mr.  Bpell- 
ing,  after  conceding  that  the  foregoing  rule  is 
•upported  by  the  Irresistible  weight  ot  author- 
ity, and  in  connection  with  a  suggeilion  that 
he  can  see  no  valid  reason  wby  shares  in  itself 
might  not  he  purchased  by  a  corporation,  pro- 
vided always  that  by  so  doing  lis  capital  stock 
la  not  diminished  and  Its  creditora  are  not  In- 
jured, states  the  rule  as  foUows:  "A  purchase 
ot  Bhares  in  itself  by  a  corporation  would  be 
vltra  vira  wherever  and  whenever  tbe  effect 
would  be  to  diminish  lis  capital  and  lessen 
the  security  of  credilors."     1   Spelling,  Prt 


chase  by  a  corpornlioii  of  sbnies  in  ilEeU  really 
amounts  to  ureducllnn  ot  tbe  comjinny's  as- 
sets. .  ,  .  The  fact  that  f-ucb  » trstiiuclion 
may  not  nrcetasrily  be  injurious  to  nuy  person 
ia  not  a  sufficient  reason  for  supporting  It,  It 
SI  L.  B.  A. 


la  contrary  to  the  fundamenlnl  sgrcemeni  of 
the  sbarebnlden,  and  is  condemued  by  tbe 
plainest  dictates  of  sound  policy.  To  allow 
tbe  directors  to  exercise  such  a  power  would 
be  a  fruitful  source  of  un fairness,  mismanage- 
ment, and  corruption.  It  Is  for  these  reasou 
that  a  shareholder  csnnot  be  allowed  to  with- 
drew from  the  corpomtion  nilh  his  proportkni- 
Ble  amount  of  captlal,  either  by  a  relesse  and 
csDcelalion  before  the  shares  dhtc  tieen  paid 
up,  or  by  a  purchase  of  the  chares  witb  tb* 
company's  funds." 

Cssea'almoet  Innumerable  are  cited  by  each 
author  in  support  of  the  foregoing  rule,  based 
npon  the  equitable  principle  that  ilic  as^is  of 
a  corporation  are  a  trust  fund  for  il!i  rri-<liiors, 
— adoct,rine  that  so  completely  prvadcs  and 
esters  Into  the  warp  and  woof  of  the  law  of 
corporations  that  no  literary  effort,  liy  what- 
ever degree  of  legislative  sanction  or  judicial 
FBgocity    aided,  can    destroy  the    immutable 

Ctmciplea  of  Jusllce  and  conniderationsof  pnb- 
c  policy  from  which  the  doctrine  emanate*, 
and  upon  wbich  tbe  rule  ta  baaed.  For  tlie 
reason  that  creditora  of  a  corporailon  cannot. 
as  in  case  of  a  partnership,  niiimatel^  look  to 
those  who  constitute  the  memberobip  for  the 
payment  of  their  claim,  the  law  requires  ox- 
porHiions  for  profit,  as  a  condition  precedent 
In  tbe  commencement  of  business,  and  for  the 
proieciion  and  security  of  creditora.  to  hav« 
cHpiial  slock  and  shareholders,  and  to  hold 
liinllhey  may,  upon  the  strrnBtb  of  Ibetr  cap- 
ital, iacur  debts  In  the  iirn^ncutiOD  of  legiti- 
mate corporate  busicesa.  und  ilieri  destroy  their 
assets  and  the  credit  of  the  corporanon  by  bor- 
rowing money  with  which  lo  purcba<>e  sham 
in  themselves,  and  defeat  their  crediton  bj 
coDfesaiog  pteftrred  judgment*  In  favor  of 
those  who  had  loaned  the  money  with  a  knowl- 
edge of  the  purpoae  for  which  it  was  to  be 
used,  would  be  to  aaDCtion  a  fraud  and  Judi- 
cially approve  a  vtctoni  species  of  legerdemain. 
Commencing  at  page  SllS  of  the  fifib  vol- 
nme  of  his  Commentaries,  Judge  Thompson 
approvea  in  a  vigorous  manner  Ibe  rule  adopted 
by  all  reoeut  textwrilertt.  whlcb  asserts  and 
emphasiiea  tbe  proposiiion  that  the  assets  of 
a  corporation  are  a  trust  fund  for  its  crediton; 
and,  after  staling  that  it  is  the  only  doclrins 
worthy  of  any  respect,  proceeds  to  discuss  at 
length  the  fallacy  by  which  courts  have  hem 
led  to  hold  that  a  corporation  anticipalin^  io- 
BoKency  has  the  power  ot  a  private  individual 
to  deal  with  Its  aasels.  and  under  like  cirmim- 
stances  to  prefer  creditors;  and  at  pageGi2I  he 
concludes  his  observations  in  part  as  follows: 
"It  is  thus  perceived  that  the  courts  wbicb 
have  adopted  the  doctrine  that  an  insolvent 
corporation    may    prefer   its   creditors  bav« 

Jumped  Bt  the  conclusion  by  reasoning  that, 
n  the  absence  of  statutory  prohibitions,  a  cor- 
E ration  has  the  same  power  in  disposing  ot 
property  that  an  indivldunl  has.  But  Id 
adopting  this  hasty  conclusion  they  have  over- 
looked the  fact  that  the  analogy  between  aa 
insolvent  Individual  and  an  insolvent  corpora^ 
tion  wholly  fails  In  tbls:  That,  althoueb  an  in- 
solvent  individusl  may  turn  over  bis  property 
to  certain  of  bis  creditors  whom  he  desires  lb 
prefer,  and  may,  by  so  doing,  hinder  and  de- 
\»y  tbe  others,  yet  he  merely  hinders  and 
delays  tbcm;  be  does  oot,  by  that  act,  destroy 
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hiineeU;  be  atlll  liTefl;'u]d  he  mij,  and  often 
does,  get  od  bis  feet  aniD,  and  acquire  prop- 
er^, and  discharge  hia  prerloiu  obltgaliona. 
But  when  a  corporation  becoroee  Insolvent, 
and  ceaMS  to  have  the  means  of  carrying  out 
tlie  oblects  of  its  creation,  and  dispossesses 
itaelf  of  all  Its  property,  it  destroys  itself,  and 
becomes  tjMD/aeftf  dissolved,  and,  tn  (act,  Isre- 
garded  as  a  diaaolTed  corporalion  for  manj 
purpoaea  having  reference  to  the  dghts  of 
creditors.  Ad  aaslgoraent  for  the  benefit  of 
creditors  is,  in  point  of  (act  and  experience,  an 
end  of  the  corporation;  and  to  Ibis  statement 
there  Is  not  one  exception  in  a  thousand  cases, 
as  every  lawyer  and  Judge  knows.  The  cor- 
poration, after  such  a  catastrophe,  not  only  haa 
uothing  more  for  Its  unpreferred  creditors,  but 
It  never  will  have  anylbing  more  for  them. 
Its  act  of  exhausting  its  assets  in  preFerrinti 
particular  creditors  deprives  the  others  of  all 
remedv,  unless  in  those  cases  where  the  law 
haa  le^  tbem  the  remedy  of  proceeding  against 
.  its  stockholdem."  In  delerminiug  whether  a 
cor)x>ratioa,  organized  for  tbe  purpose  of  deal- 
ing in  hudware  at  wholesale,  has  power  lo 
borrow  money  with  which  to  traffic  in  its  own 
■harea,  and  therebj  relieve  Its  stockholders 
trwn  llabilltj',  tbe  guestioo  of  Intent  Is  of  no 
iniportsnce.  when  the  inevitable  result  must 
bring  disaster  to  boneai  oredilora.  As  between 
tbem  and  the  mooej  loener.  in  case  of  Insol- 
▼ency,  a  knowledge  of  tbe  purpose  for  which 
tbe  niods  were  ttorrowed  is  sufficient  to  at  least 

ripoae  bis  claim  until  Ibej  have  been  paid 
full;  otherwise  It  would  be  a  popular 
scheme  for  a  corporattoQ  lo  Incur  debts,  lim- 
lied  in  extent  only  by  Its  ability  lo  engender 
confidence,  and  then,  in  contemplation  of  lui- 
ddal  dissolution,  borrow  money  from  some 
trusted  friend,  w!lb  wbtcb  to  purcbaae  Its  en- 
tire stock,  upon  Iheasaurance  that  by  its  last  of- 
ficial act,  and  by  a  judgment  timely  confessed, 
tbe  proceeds  of  the  entire  a-isets  of  the  com- 
pany shall  be  turned  Into  the  pockets  of  the 
man  wbo  loans  the  money  with  a  knowledge 
of  auch  fraudulent  purpose,  and  to  the  excla- 
rion  of  honest  persons  who  extended  credit, 
believing  Ibat  the  assets  of  a  corporation  are  a 
trust  fund  for  the  benefit  of  creditors.  A  cor- 
ponilon,  OS  such,  haa  no  power,  under  the 
■latute,  to  enter  into  any  obligation  or  contract 
except  such  as  are  necessary  and  essential  to 
tbe  transaction  of  theordinarj  business  for  tbe 
prosecntion  of  which  it  was  owmized;  and  in 
ncognition  of  tbe  trust-fund  diictrlne  the  di- 
rectors are  expressly  prohibited  from  dtverl- 
faig,  withdrawing,  or  paving  to  stockholders 
any  part  of  tbe  capital  siock.  and  are  in  their 
Indivlilual  and  private  capacity  made  Jointly 
and  severatlj  liable  to  the  creditors  of  ibe 
corporation  to  tbe  full  amount  so  "divided, 
withdrawn,  paid  out,  or  reduced,  or  debt  con- 
tracted.' Comp.  laws,  gS  2017,  2928.  Sec- 
tion 3917  is  at  follows:  "Unless  otherwise 
provided,  a  corporation  may  purchase,  bold, 
and  transfer  shares  of  its  own  slock,  from  lis 
surplus  prnflts,  or  as  provided  in  the  article 
on  tbe  assessment  of  stocks,  or  by  the 
nnanimous  consent  in  writing  of  all  its  stock 
boldera,  in  such  manner  and  for  such  price 
or  consideration  as  Ibe  said  stockholders 
ma;  noaalmously  decide  upon."  Although 
by  enabling  a  corpwatloi  to  purcbaee  abarei 

SI  li.  a  A. 


of  its  own  stock  from  its  surplus  profits  our 
legislature  has  to  that  eiteat  encroaebed  npon 
tbe  otherwise  Invariable  rule  by  which  all  such 
traffic  is  prohibited,  theforrgolnK  section,  con- 
strued, as  it  must  be.  with  olner  statutory 
provisions  relating  to  the  same  subject,  la  not 
sufficient  to  empower  a  corporation,  throunh 
the  agency  of  its  directors,  to  "divide,  with- 
draw, or  pav  to  stockholders,  or  any  of  them, 
any  part  of  the  capital  stock,"  or  to  Increase 


because  it  is  "otherwise  provided,"  and  be- 


as  such,  as  well  as  by  that  portion  of  section 
2917  which  aulborizea  no  purcbaae  of  stock  in 
any  manner,  except  from  surplus  profits,  or  by 
virtue  of  the  law  of  assessment,  unless  the  pur- 
chase be  made  by  and  through  tbe  unanimoua 
consent  and  united  individual  action  of  all  the 
ftockbnlders,  evidenced  by  a  stipulation  in 
writing,  signed  by  every  member  and  specify- 
ing tbe  consideration  to  be  paid,  and  tbe  man- 
ner of  and  tbe  means  by  which  tbe  purchase  Is 
to  be  effected.  Without  such  written  consent, 
the  corporation  cannot  be  bound;  and  in  the 
total  ataenceof  express  or  Implied  power  to 
borrow  money  wltb  which  to  purchase  shares 
In  itself,  and  in  the  face  of  the  fact  that  the 
losners  thereof  had  actual  knowledge  of  tbe 
eKtraordinary  use  to  which  the  funds  were  to 
be  applied,  their  claims  are  ultra  tirei,  and 
most  not  be  asserted  to  the  detriment  of  cred- 
itors. C/iewaeia  Lime  Worki  v,  Diimuiet,  8T 
Ala.  844,  6  L.  R  A..  100.  Actual  notice  on 
the  part  of  one  wbo  loans  money  to  a  mercan- 
tile corporation  that  the  funds  so  loaned  ere  to 
be  used  for  the  purchase  of  stock  in  itself  la 
sufficient  to  charge  him  with  knowledge  that 
such  aa  aoaulhnrtzed  act  works  au  immediate 
fraud  upon  credilora,  and  Is  therefore  against 

[lubllc  policy,  and  prohibited  by  tbe  law  of  Iha 
and.  These  promissory  notes  upon  which  the 
Deyette  and  Lewis  Judgments  were  confessed, 
being  ullra  virei  because  the  corporation  was, 
under  tbe  drcnmstances,  powerless  lo  make 
them,  it  follows,  of  course,  that  the  Judgments 
were  void  to  the  extent  of  the  money  loaned 
for  a  purpose  beyond  the  scope  and  object  for 
which  the  corporation  was  created.  Currier 
V.  Lebanon  SlaU  Co.  Sa  N.  H.  263;  Riehardion 
V.  Sibley,  n  Allen.  66,  87  Am.  Dec.  700; 
Pearee  v.  Mndiion.  A  I.  R.  Oi.  63  U.  8.  31 
How.  441,  16  L.  ed.  184;  Pennmlvania  R.  Co. 
V.  Keoknk  A  SBridie  Co.  181  U.  S.  871,  8SL, 
ed.  157. 


!  fully 


log  npon  an  eminence,  have  been  unable  t 
observe  or  anwUllngto  concede  that  the  assets 
of  an  Insolvent  corporation  are  a  trust  fnnd  for 
tbe  benefit  of  all  bona  fide  crediiors,  none  of 
whom,  at  the  handa  of  a  corporalion,  an  en- 
titled to  a  preference:  but  a  careful  research 
discloses  no  case  which  goes  to  the  extent  of 
holding  that  a  corporation  apparently  In  fail- 
ing circumstances  can  borrow  mone;  with 
which  to  purchase  shares  in  itself,  and  give  to 
the  persons  from  whom  the  money  is  borrowed 
a  preference  over  ail  other  creditors.  Hant 
festiv,  a  transaction  so  inconsiilent  with  eve^ 
consideration  of  common  hooeaty  and  publui 
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poller,  and  bo  diaasttoua  lo  the  credit  of  cor' 
poreftonH,  ae  well  as  la  the  tighia  ot  tboae  niib 
whom  tbey  transact  business,  cannot  receive 
the  Btamp  of  judicial  approval.  Adhering 
eubstantiallf  to  thn  views  e^Lpresscd  ia  our  for- 
mer opinion,  thftjuftgintnt  of  Hit  trial  court  U 
ajprmtd. 

Kellam,  ].,  diBsenllnt;: 

I  feel  compelled  to  disseot  from  the  con- 
clusions of  tbe  court  upon  the  main  prop- 
ositioDB  dlscus-jed  in  the  foregoing  oplaion. 
It  is  always  a  matter  of  interest  to  the  fun- 
eral student  of  tbe  law  to  know  the  viewa 
of  eminent  text-writers  upon  any  legal  qnes- 
tioD,  but  it  must  always  be  a  matter  of  more 
particular  interest  to  a  court  to  know  what 
its  owQ  leglslatnre  has  made  and  estab- 
lished aa  the  law  of  that  jurisdiction;  and 
■o,  wheu  I  find  that  tbe  slsluie  law  of  this 
state  expressly  allows  acorruption  topurcbase 
■bares  of  ita  own  stock  (Comp.  Laws.  §  2917), 
I  conclude  that  the  wisdom  or  unwisdom  of 
such  policy  is  not  a  qnestion  for  discussion  or 
seitlemeat  by  tbe  courts  of  ibis  state.  At  all 
events,  it  is  gratifying  to  know  that,  however 
bad  the  law  may  lie,  or  however  vicious  its 
policy,  it  is  not  original  with  a  Dakota  legisla- 
ture. It  Is  the  law  of  mauy  of  the  states.  It 
was  broadly  declared  as  a^neral  rule  of  law 
in  the  Field  Commlsalon  Code;  and  In  Ootum- 
bat  Cits  Bank  v.  Brwsa,  17  N.  T.  007,  Jndge 
Selden  said:  "I  am  not  aware  of  anycommon- 
law  principle  which  forblda  it."  Be  that  as  it 
may,  our  statute  says  that  it  may  be  done,  uid 
tt  does  not  seem  to  me  allowable  tor  this  court 
to  Bay  that  what  the  statute  authorizes  Is  con- 
trary to  tbe  policy  of  tbe  law. 

I  Ifaink,  too,  that  Ihe  argument  of  tbe  opin- 
ion Is  predicated  almost  entirely  upon  assumed 
premises,  to  wit.  that  tbe  corporation  was  in- 
solvent, or  in  contemplation  of  insolvency, 
when  It  borrowed  the  money  with  which  Lo 
buy  tbia  slock.  The  only  finding  is  that  it 
was  iosolveot  when  it  confessed  these  iiidg- 
meuts,  nearly  four  months  afterwards.  For 
aught  that  appears  in  tbe  record,  its  then  in- 
solvency may  have  resulted  from  causes  en- 
tirely occurnng  after  the  money  was  so  bor- 
rowed, and  that  at  the  time  of  the  loan  both 
borrower  and  lender  may  not  only  have 
thought,  but  known,  that  it  was  In  a  solvent 
and  prosperous  condition,  and  even  that  it  then 
had  "surplna  profits"  equal  to  tbe  amount 
used  in  the  purchase  of  this  stock.  I  do  not 
suppose  that  tbe  fact  that  the  corporation  bor- 
rowed money  would  prove  ibat  It  did  uot  at 
tie  time  of  siich  borrowing  have  surplus  prof- 
its, for  such  profits  would  not  necessarily  be 
In  money  on  band.  A  condition  or  relation 
shown  to  exist  will  be  presumed  to  continue, 
but  ibe  presuropilon  does  not  also  reach  back- 
ward. I  Ihink,  therefore,  that  thereisnowar- 
raut  in  tbe  flndlngs  for  treating  tbe  corporation 
as  Insolvent  when  tbe  loan  was  made,  but  tbat 
(be  same  is  purelv  an  assumption. 

If  this  case  is  nghtly  decided  upon  tbe  facts 
found,  it  is  because  a  note  given  by  a  perfectly 
solvent  corporation,  for  money  borrowed  to 
pnrchsse  shares  of  its  stock,  the  purpose  being 
known  to  tbe  lender,  is  invalid  and  unenforce 
able  unless  the  subsequent  purchase  of  such 
stock  is  made  bj  the  corporation  under  tbe  con- 
ill  L.  K.  A. 


ditioos  named  in  the  statute,  or  else  tbat  such 
uoie,  good  when  made,  becomes  Invalid  by  tbe 
subsequent  Insolvency  of  tbe  corporation. 
Tbe  last  proposition  seems  utterly  indefengible. 
LOl  be  tbat  a  note,  valid  when  made,  be- 
iavalid  by  s  cbacge  in  the  fiaandal  con- 
dition of  ils  maker.  If  it  is  tbe  intention  ot 
the  court  to  rest  its  decision  upon  the  fint 
proposition,  I  am  unable  to  understand  how 
it  can  BO  confidently  reach  the  conclusion  It 
announces,  without  at  least  some  consideration 
of  Ihe  question  whether  Deyette's  knowledge 
of  the  purpose  for  which  the  money  was  bor- 
rowed would  invalidate  hisnote.  lliere  is cer- 
taiuly  a  very  respectable,  not  to  say  formidable, 
line  of  authorities  flrmlT  holding  that  money 
loaned  lo  a  corporation  for  aconfvssedly  tUtra 
eirt*  purpose  la  recoverable,  although  ibe 
lender  knew  that  the  money  was  to  be  so  used. 
Some  of  these  cases  are  collected  in  S7  Am.  A 
Eng.  Enc  Law,  under  head  ot  TJUra  Virm. 
Bos  parte  Credit  Foneter.  L.  R.  7  Cb.  181,  would 
seem  from  Ihe  general  statement  of  facta,  to 
be  much  like  the  caae  now  in  h|md.  Com- 
pany A  loaned  money  toCompany  B.  "Com- 
pany B  had  aolbority  to  borrow  money,  but 
not  lo  buy  up  tbelT  own  sbUM.  Both  compa- 
nies were  subseqaently  woond  np.  It  was 
held  that  Company  B  was  not  affected  by  no- 
tice of  any  iUegality  In  the  purpose  to  which 
the  money  borrowed  was  to  be  applied,  and 
"-'*  '*  was  consequently  entitled  to  prove 
the  estate  of  Company  A  under  the 
^  up."  As  this  question  is  not  discussed 
in  the  majorily  opinion,  I  only  refer  to  it  here 
so  that  I  may  not  be  understood  as  isaentlng 
to  tbe  view  which  tbe  court  teems  to  ban 
adopted  without  dlscnssioD. 

In  determining  the  righta  of  the  iMitiea  ie> 
spectively  upon  the  fains  found  to  this  case, 
the  first  queslion  would  seem  to  be.  Did  the 
transaction  of  January  90  creale  a  l^al  asd 
enforceable  claim  In  favor  of  I>eyette  agaiiM 
the  hardware  company  for  the  repayment 
of  the  money  so  loaned.  Respondent  daims, 
and  this  coArt  holds,  that  It  did  not,  becaaae 
the  money  was  advanced  knowing  Itwai  to  be 


again 

windi 


used  for  an  illegal  purpose,  to  wit,  Ibe  purchaa 
by  the  company  of  the  Trask  stock.  The  pui 
cbaseof  the  stock,  however,  was  not  neceaaarily 


illegal.  It  would  be  Illegal  if  the  stockholders 
all  consented  in  writing.  Comp.  I^ws.  g  2S17. 
It  is  found  tbat  such  consent  was  not  obtained 
It  la  not  found  that  Deyette  Knew  or  bad 
notice  that  it  was  not  obtained.  Was  It  re- 
quired of  him,  in  order  to  make  bis  loan 
valid,  to  know  or  see  to  it  that  tbe  parchsse  of 
the  Slock  was  made  under  such  conditions  as 
would  make  it  a  permissible  and  legal  tranaac- 
tlonT  Tbe  money  was  loaned  lo  accompllsb  a 
purpose  that  might  be  legal  or  It  might  be  Ille- 
gal, dependinj^  upon  condiUona  not  connected 
with  the  loaning  of  the  money,  but  with  the 
purchase  of  the  stock.  There  are  many  cases 
holding  that  concracis  made  lo  acUv ely  aid  in 
tbe  violation  of  the  law  ate  unenforceable,  and 
that  money  advanced  and  used  forsuch  a  pur- 
pose cannot  be  recovered.  The  cases  go  upon 
the  ground  of  gnllty  knowledge  upon  tbe  part 
ol  tbe  lender,  making  him  in  pari  ddicto  with 
the  immediate  perpetrator  of  Ihe  wrong.  But 
here  there  was  noguUtvknowledgeon  the  part 
of  Deyelte,  unless  tbe  law  imputes  It  from  th* 


Anutt  ft  WmtrruAxn  Co.  t.  Dbtetr. 


facta  proved.  It  wu  not  lo\iad  that  he  loaned 
the  monev  for  tbe  purpose  of,  or  kaonlog  that 
it  wai  to  he  used  for,  buving  thia  atock  under 
uDlawful  conditloiiB.  All  ihat  the  proved  facta 
ahow  upon  this  poloL  la  that  be  loaned  the 
moiie?  to  tbe  compaof  for  Ibe  pnrpow  of,  and 
to  be  used  in,  bujiafc  this  slock,  and  that  he 
did  not  know  that  the  conaent  of  tbe  stock' 
holders  had  beea  or  would  be  obtained,  bo  as 
fa)  make  the  purchase  penniasible,  and  such 
uae  of  the  money  loaned  lawful.  Respoadent 
contends,  and  our  former  opinion  favors  tbe 
thought,  that  as.  under  ordtnar;  conditions 
and  generally,  the  purchase  of  the  stock  would 
be  in  violation  of  the  law,  it  was  Incumbent  on 
Deyette  to  know '  that  tbe  condiljons  existed 
which  would  make  tbe  purchase  allowable 
under  the  law.  I  think  IhiaisRoing  Uk>  far. 
It  is,  in  effect,  preaumlng  guilt  from  facts 
which  are  enlirelj  coodateat  vith  innocence. 
Tbe  law  punishes  tbe  tender  by  denying  to  him 
the  lifcbt  to  enforce  repayment,  because  he  has 
knowingly  participated  In  and  williagly  aided 
the  viotatiotiof  Ihelaw.  If ,  as  Is  found  In  tbie 
case,  Uiis  money  was  borrowed  for  tbe  pur- 
poae  of  buying  this  atock,  tbe  borrowing  pre- 
ceded the  actual  purchase;  and,  if  any  pre- 
"—  -■)  char^  against  or  credited  '- 


the  purchase.  Suppose  the  traffic  In  intoxicat- 
ing liqnoTa  la  generaUy  prohibited  ^  law.  and 
la  only  legal  when  tbe  party  so  tracking  has 
flratoDtalnedaUcenae  ther^or.  A  applies  to  a 
bank  for  a  loan  of  money  to  enable  him  to  put 
in  a  atock  of  liquor  for  lale,  and  the  bank 
makea  the  loan  knowing  tbe  money  ia  to  be 
uaed  for  that  purpose,  is  It  therefore  to  be 
charged  with  tbe  presumption  that  ^  Intended 
to  engage  Id  an  illidt  Irade,  Instead  of  that  he 
would  do  what  was  necesaaiy  to  make  bla 
boatueaa  bgalf  It  la  against  the  policy  of  the 
stale  aa  announced  In  tta  Conatitatlon  (ait.  17, 
g  7)  for  a  corporation  '  'lo  take  or  hold  any  real 


JT  UheT  party  loans  money  to  a  corporatlL. . 
knowing  (hat  It  1&  lo  be  used  in  the  purchase 
of  teal  eatate.  Host  the  loan  contract  be  pre- 
sumed to  be  invalid  nntU  Uie  lender eatahlishea 
afflrmattrely  that  tbe  real  eetMe  so  purchased 
waa  actoally  "necessary  and  proper"  for  the 
l^tboale  businesa  of  tbe  corporation?  There 
may  he  authoiiilea  so  holding,  but  Ifaave  found 
none.  The  rule  is  that,  the  corporailon  prov- 
ing authority  to  borrow  money.'it  wHl  be  pie- 
eumed  that  K  did  It  legitimately,  and  in  tbe 
exercise  of  its  corpocaie  powere.  i  Am.  A 
Eng.  Bnc.  Law,  p.  232.  It  would  seen  a  freak 
in  logic  to  Bay  that  after  a  thing  fs  done  it 
will  be  presumed  that  it  was  done  regularly, 
but,  that  before  It  is  donelt  must  be  presumed 
that  it  will  be  done  irregrilarlj.  The  loan 
contract  waa  valid  or  invalid  when  made.  If 
invalid,  it  waa  becaoae  of  some  knowledge,  ar 
toal  or  imputed,  upon  the  part  of  the  lender, 
(hat  be  was  aiding  and  participating  in  a  vio- 
lation of  tbe  law.  Such  knowledge  Is  the  very 
eEsrnce  of  his  wrong,  and  ought  In  some  way 
lably  proved,  rather  than  pre8um< 


Am.  A  Eng.  Enc.  Law.  t 
presumption  for  courts  to  rest  their  ludgmenta 
upon,  il  ought  to  be  lafe  for  individualato  act 
upon.  Suppose  in  a  proper  judicial  proceed- 
ing complaint  were  made  that  this  company 
was  about  to  purchase  shares  of  Its  own  slock. 
Would  not  the  court  of  whom  relief  was  asked 
Bay  at  once  it  may  legally  do  so  under  certain 
conditions,  snd  it  cannot  be  presumed  against 
it  that  it  will  do  II  illegallyT    If  a  court  will 

C-esume  in  Its  (avoi  that  it  will  act  within  the 
w,  is  there  any  good  reaaon  why  a  stranger 
dealing  with  it  may  not  Indulge  the  same  pre- 
Bumplion? 

The  flndlugs  In  this  case  are  entirely  consist- 
ent with  absolute  moral  and  legal  Innocence  on 
the  part  of  Dey  ette:  entirely  consistent  with  an 
honest  belief  on  his  part,  when  be  loaned  the 
money,  that  the  consent  of  the  slockholden 
had  been  or  would  be  obtained.  And  a  sim- 
ple flndlsg  that  it  was  not  obUined  isqulte  In- 
sufficient, In  mj  judgment,  tocharge him  with 
a  knowledge  that  the  law  was  to  be  violated  in 
the  pnrchase  of  the  stock.  In  his  argument  re- 
spondent assumes  Ibat  Dejelte  waa  In  the  em- 
Kiy  of  the  company,  and  must  have  had 
owledge  of  what  was  and  was  not  done,  and 
therefore  should  be  held  to  know  that  tbe  Tiask 
stock  was  bought  without  the  consent  of  the 
Blockholdera  being  first  obtained.  There  Is 
nothing  In  the  record  showing  that  betuulany 
relations  wltb  tbe  company  except  that  of 
creditor  on  account  of  ibis  loan,  except  that 
Included  In  the  Judgment  confeaied  was  (IM 
for  work  and  labor.  In  what  capacity  tbla 
was  perfonnedisDotshownorauggested.  He 
might  have  been  a  clerk  In  the  store,  with  tome 
knowledge  of  lis  boaineaa  and  flnancial  condi- 
tion, or  be  might  have  been  a  drayman  or  la- 
borer on  talde,  with  noknowlndgeof  itaaflalra. 
We  cannot  presume  either.  We  moat  get  the 
facts  from  tne  record,  and  not  from  tbe  briefs 
of  counsel.  I  am  unable  to  discover  anjtbinc 
In  the  findings  that  militates  against  the'  valld- 
'  "      '■  '"    "■  '         ""icing  thisconclu- 

,-      -         -  -     -      .  guiRy  knowledge 

la  found  upon  bts  part,  furnisnea  an  addtllonal 
reason  why  It  la  unneceasarj  for  me  lo  discuaa 
the  mooted  qneadon  of  whether  knowledge 
alone.  If  he  bad  had  it,  that  tbe  atock  waa  lo 
be  bought  in  violation  of  law,  would,  without 
participation  by  him  in  tbe  imlawful  tranaac- 
tion,  other  than  loaning  the  money,  be  suffi- 
cient to  render  bis  loan  contract  invalid  and 
uDCDforceable;  and  as.  In  the  view  I  take  of 
tbla  case,  ibis  question  la  not  involved,  I  re- 
serve the  expression  of  any  opinion  for  future 
examination  when  presented.  It  follows  that 
Id  my  opinion  the  Deyette  Judgment  in  respect 

its  consideration  was  good  and  valid.  Thla 
js  tbe  very  question  upon  which  tbe  case 
turned  In  the  trial  court.  It  held  the  judgment 
invalid  because  the  consideration  waa  invalid. 
Thla  to  evident,  not  only  from  Its  conclusion  of 
law  upon  this  point,  but  from  tbe  fact  that  it 
held  the  judgment  good  aa  to  the  claim  tor 

In  our  former  opinion,  now  adhered  to  by  a 

majority  of  the  court,  we  went  further,  and 

that  the  Judgment  ought  nol  to  be  enforced. 
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becatiK  it  vaa  ha  efloTt  on  the  part  of  an  In- 
■olvent  corporation  to  prefer  Deyeite  ai  a  cred- 
ItDT,  and  that  an  InwWenl  corporation  could 
not  do  this.  The  same  cause  and  tbe  same  tea- 
son  would  condenu  ihe  enilre  Judgment,  as 
well  for  services  B9  for  money  loanedi  but  upon 
further  reflection  and  a  more  tborough  exam- 
ination of  the  qneatloD  I  am  onable  to  concur 
In  the  opinion  that  a  corporation,  br  becoming 
InsolTeot  merely,  ipio  faeto  loses  Its  Hght  to 
pay  or  secure  one  creditor  in  preference  to  an- 
other. We  have  declared  tbe  right  of  an  In- 
dividual debtor  to  make  siicb  preferences. 
aandwieA  Mfg.  Oo.  v.  Jftw  (B.  B.)  24  L.  H.  A. 
024.  We  ssfd  tbe  right  of  a  debtor  to  prefer 
one  creditor  orer  another  was  guaranteed  to 
lifin  by  the  express  words  of  tbe  statute.  Sec 
tlon  4B64.  A  corporation  or  a  partDtrship  be- 
comes a  deblor  nnder  tbe  same  circumstances 
as  an  individual.  If  the  so  called  "  trust  fund 
doctrine"  will  prevent  a  corporation  deblor 
from  BO  preferrlag  one  creditor  to  another,  I 
am  unable  to  see  why  It  should  not  bate  tbe 
nme  effect,  and  for  tne  iame  reason,  in  case 
of  a  partneisbip.  A  corporation  becomes  in- 
solvent Just  when  tbe  pannership  or  Ihe  indl- 
vldua]  becomes  so, — when  it  Is  unable  t"  pay 
its  debts  from  its  own  means  as  they  become 
due.  Comp.  Laws,  %,  4661.  Is  it  well,  then, 
nnless  required  by  pTevailing  aulhorily,  to 
adopt  the  rule  that  a  private  corporation,  un- 
able to  meet  lis  debts  as  tbpy  mature,  has  no 
right  to  pay  one  creditor  until  or  more  than  it 
pays  all  oihersT  It  la  often  aald  in  tbe  books 
thai  tbe  assets  of  an  Insolvent  corporation  are 
a  trust  fund  for  tbe  payment  of  lu.  debis,  bnt 
this  is  also  true  of  a  partnership,  and  really  of 
an  Individual;  and  for  the  same  reason.  Fom- 
eroy  says  this  doctrioe  of  trust  Is  just  aa  appli-' 
cable  to  a  parlnerabip  and  its  assets  as  to  a  cor- 
poration and  its  assets,  and  that  In  either  case 
tbe  relation  can  only  be  so  named  by  way  of 
"analogy  or  metapbor."  He  further  says;  "It 
h  plain  that  no  constructive  trust  can  arias  In 
favor  of  the  creditors  unlesa  the  partnera  or 
directors,  through  fraud  or  a  breach  of  fidu- 
ciary duty,  wrongfully  appropriate't'ie  prop- 
erly and  acquire  tbe  legal  title  to  it  in  their 
own  names,  and  thus  place  It  iKyood  Ihe  reach 
of  credlton  ihrougb  ordinary  legal  means." 
9  Pom.  Eq.  Jur.  §  1046.  If  the  rule  of  disabll- 
fty  applies  to  an  insolvent  coiporaiion  on  the 
ground  of  its  trust  relatloDS  to  Its  assets.  It 


V.  iXax,  lupra,  we  sustained  the  rigbt  of  Haz 
&  Balsch,  an  insolvent  partnenbip,  to  make 
mch  preferences.  I  cannot  see  why,  In  tbe 
case  either  of  a  corporation  or  a  parinerfhlp, 
the  mere  fact  of  insolvency,  without  more, 
should  of  itself  change  the  diaracter  of  what 
was  the  absolute  properiy  of  tbe  corporation 
m  parlnerabip  into  trast  funds.  Insolvency 
creates  a  condltlnn  which  Justifies  a  oonrt  with 
equity  powers  In  laying  hold  of  aaaets,  and 
then  so  treating  and  dispoalnfr  of  them.  While 
the  assets  remain  undisturbed  in  the  hands  of 
tbe  corporation  or  partnership,  solvent  or  In- 
solvent, It  owns  and  may  dispose  of  them  as 
an  individual  owner  may,  In  any  manner  not 
fraudulent  as  to  lis  creditors,  including  stock- 
holders In  case  of  a  corporation.  Nearly  all 
commercial  credit  is  given  to  the  ludlvlduat, 
Bl  L.  R.  A. 


a  prudent  management  and  an  boDeat  appro- 

glatlon  of  them  to  the  payment  of  Its  debOL 
this  sense  tbe  property  of  every  debtor  is  a 
trust  fund,  with  nimseif  as  trustee,  for  the  pay- 
ment of  bis  debts.  It  is  no  more  so  simply  tie- 
cause  tbe  deblor  la  a  corporation,  so  long  aa  It 
continues  tta  active  functiuns  as  such,  and  re- 
tains absolute  control  of  Its  property.  At  do 
time  does  the  trust  attach  to  tbe  property  be- 
cause It  belongs  to  a  corporation;  but  when  the 
corporation  iMcomes  insolvent  and  unable  fa> 
continue  Its  active  life  It  Is  so  far  civilly  detti 
that  Its  assets  become  subject  to  the  administn- 
tion  of  the  courts.  From  thaltlmeon  theasaeta 
coming  into  tbe  hands  of  tbe  court  are  treated 
as  a  trust  fund  for  tbe  benefit  of  credliora  and 
BiDckbolders.  for  they  then  constitute  an  estate 
to tieadmictslered.  In>&raAamv.  CaOromtdk 
M.  R.  Co.  102  U.  8. 148,  SS  L.  ed.  108,  tbe  learned 
Judge  Bradley  aald:  "When  a  corporation  be- 
comes Insolvent,  It  Is  so  fsr  civilly  dead  that 
Its  property  msy  be  administered  ss  a  trust 
fund  for  tne  benefit  of  its  stocklioldera  and 
creditora.  A  court  of  eqiitly.at  the  Instance 
of  tbe  proper  parties,  will  ibco  make  those 
funds  trust  funds,  which,  in  other  clrcum- 
siaoces,  are  ss  much  tbe  absolute  property  of 
tbe  corporation  as  any  man'a  property  is  his.' 
This  trust  doctrine,  as  applied  to  the  aaaeta 
of  oorporatlons,  solvent  sndlnsolvpnt,  was  fully 
dlscnwed  by  Jndge  Brewer  in  UcHintv.  Brier- 
;bf(iaxiii£J.  a>.  IBOn.  S.ST1,B7L.  ed.  1118, 
and  the  construction  of  tbe  court  is  thus  stated 
in  tbe  headnole  In  14  Sup.  Ct.  127:  '•  The  ex- 
preiston.  often  used,  that  tbe  property  of  a  cor- 
poration coDStitutea  a  'trust  fund'  for  its  cred- 
itora, only  means  that  wtien  the  corporation  is 
insolvent,  and  a  court  of  equilv  has  poaseaaion 
of  its  assets  for  admlnistraUon,  such  aaaets 
Dinat  be  appropriated  to  the  payment  of  lla 
debts  before  any  distribution  to  Ihe  stock* 
boldera:  but  at  between  a  corporation  itself 
and  its  credlton,  tbe  former  does  not  hold  Its 
property  In  trust,  or  subject  to  a  lien  in  faviv 
of  the  creditors.  In  any  otiier  sense  than  does 
en  individual  debtor."  In  Van  Alityne  v.  Cook, 
3S  N.  T.  489,  the  court,  In  speaking  "f  the  as- 
sets of  an  Insolvent,  Umlled  partnership,  said: 
"They  ue  tniat  futids  when  tbe  courts  of 
equity  are  properly  appealed  to  in  behalf  of  the 
partners,  or  any  parliter  or  CKdilor,  to  protect 
aad  dislribuie  tbe  tame  upon  equitable  prin- 
ciples, and  on  such  apptlc&tlon  assert  tbe  con- 
trol over  them.  They  are  not  trust  funds  In 
the  bands  of  the  partners  any  more  than  oidl- 
nary  partnership  property."  Tbe  supreme  court 
of  Illinois  declares  Ihe  same  docirioe  in  Bom- 
boom  V.  Whittaker,  183  111.  81:  "  The  mere  te- 
snlvencT  of  a  corporation  cannot  hare  tbe  effect 
of  depriving  credlton  of  their  legal  remedies 
but  they  an  at  liberty,  notwithstanding  ttw  in- 
solvency, to  sue  tbe  coTporaiion  In  an  action 
at  law,  and  by  meana  of  such  proceeding  ea- 
labllsh  a  apecmc  lien  upon  the  properly  seized 
by  atlacbment  or  eiecation.  Such  lien,  when 
perfected,  will  doubtless  entitle  thecredllor  ac- 
quiring it  to  a  preference  over  other  unsecured 
creditors.  After  Ihe  aid  of  a  court  of  equity 
haa  been  invoked,  and  Ibat  court  has  taken 
Ihe  assets  of  the  Insolvent  into  tta  banda,  lla 
jurisdiction  becomes  w  c bss sril j  cxcluriTe;  and 
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it  will  proceed,  in  tdmlotiteriiig  the  iDsolveiit 
Mtate,  upon  tbe  mazim  tbal  eqiulltj beqnlty." 
fi««  also  the  later  case  of  Peterton  t.  Brabrook 
Tailoring  Co.  150  III.  290.  In  Town  v.  BaTtk 
of  Riwr  Bainn,  2  Dougl.  (HIcb.)  580,  it  wu 
beld  that  a  corporatloii  iias  the  aame  ligbt  to 
prefer  one  creditor  over  another  that  an  indl- 
Tidual  lisB.  Thia  naa  followed  in  E»ndaU  t. 
BMop,  76  Mich  684,  and  aeatn  in  tbe  recent 
cue  of  Bank  ^  Montrtat  v.  J.  E.  PotU  SaU  A 
L.  Co.  ftO  Mlcb.  S40,  wbere  it  was  held  that  "a 
corpoiaiion  may,  la  tbe  abKoce  of  legislatlre 
ircttrlcilon,  deal  wltb  lla  property  preclael;  aa 
an  individual  maj,  ud  XDxj  prefra'  one  cred- 
itor over  another;  and  hence  inat  the  aaaela  do 
not  become  alrustfund  for  j)ra rata diltribo- 
tion  among  all  Its  crediton,  until  sach  time  aa 
steps  are  taken  under  tbe  '  windiDjt-up  act.' " 
TbiB  "trust  fund"  doctrine  is  iDmlnoaaly  dls- 
cuaaed  b;  Judfte  Hilchell  In  Hotpa  v.  iVortA- 
Vfutern  iffg.  tC  Car.  Co.  48  Htan.  174,  IG  L.  R  A. 
4T0,whoaemon8traieaibBt,unle«8 prohibited  by 
atatule,  an  inaolTcnt  corporation  has  the  tame 
rifbt  aa  an  individua)  lo  preter  crediton.  and 
that  there  is  no  solid  foundation  for  tbe  doc- 
trine tbat  the  insolvency  of  a  corporation  has 
tbe  effect  of  conveHtng  Its  aaiet^  into  a  "tniat 
fund,"  in  any  proper  sense  of  that  term.  In 
Ans.  &  k.  Corp.  84»,  it  Is  laid  down  as  an  ua- 
qnallQed  pmpoaiLion  of  law  that  ''tbe  mere 
insolvency  of  a  oorporalion  neither  impeira  Its 
power  to  manafre  its  sfTalra  nor  coDverla  Its 
propertv  into  a  trust  ftiod  for  the  benefit  of 
Its  credllors."  Almost  precisely  tbe  same  thing 
was  said  in  Catiin  v.  EagU  BanJt,  6  <3onn.  2H1J, 
and  reiterated  by  tlie  same  court  in  Ponded 
Co.  y.  Clark,  S6  Conn.  9T.  In  the  former  case 
the  cotirt  diiicus.'icd  the  question  at  great  length. 
Id  the  course  otilE  opinion,  it  says:  "The  cases 
of  an  tudivldual  and  of  a  corporation  In  tbe 
matter  under  disruHiion,  It  eppears  to  me,  are 
not  merely  analopous,  but  ideDllcal.  and  I  dis- 
cern no  reason  for  the  slif^btest  difference  be- 
tween them.  .  .  .  The  Insolvent  ttanktog 
corporation  Is  juat  as  much  a  trustee  of  tbe 
creditors,  and  no  more,  as  tbe  insolvent  indi- 
vidual la  Ihe  truBiee  of  hia  credltora." 

Tbe  same  doctrine  aa  to  when  the  assets  ol 
an  insolvent  corporation  become  tnut  funds 
waa  declared  by  tbe  supreme  court  of  Mlssoarl 
hi  La  Grangt  Bvtur  Tub  Co.  v.  JSational 
Bajik  of  Commera,  123  Mo.  154  Tbe  court 
said:  "In  case  of  an.lnsolvent  corporation,  a 
court  or  equity  will  make  distribution  of  the 
corporation  assets  pro  rata  among  the  corpo 
ration  creditors,  and  to  tbal  end  will  regard  the 
corporation  property  as  a  trust  fund.  It  it  la 
this  tense,  and  upon  tbtaprlaclple,  that  the  at- 
Ms  are  trust  funds.  They  are  trust  funds 
when  a  court  of  equity  is  appealed  to  In  behalf 
of  any  member  of  the  oorporsUon  or  creditor 
to  protect  and  distribute  the  aseets  upon  equi- 
table prindplea."  And  aealn,  in  AhergtT  v. 
national  Ba-.k  tf  Oomtneree,  128  Ho.  S18, 
Judge  Barclay,  In  speaking  of  the  notion  that 
Intolveney  Iransforma  the  aaaela  of  a  corpora- 
tion Intoatruat  fund,  laid:  " This theorv  seems 
to  have  a  singular  fascination  lo  some  learned 
Jurlals,  but.  in  our  opinion,  ll  it  wholly  unteo- 
able  aa  applied  to  tbe  facta  of  such  a  case  as 
that  before  ns,  under  tbe  law  of  Mlsaouri;' 


creditor  o(  a  corporation  has  tbe  same  kigbt  to 
cure,  by  superior  diligence  or  persLitencj, 
id  to  retain,  a  preference  for  bis  claim  against 
private  corporation,  that  he  would  have  were 
is  debtor  an  individual  engaged  In  the  same 
DC  of  business,  provided,  always,  that  tba 
transaction  is  bouest, — thntistosay,  notamero 
cover  to  a  purpose  to  hinder,  delay,  or  defraud 
olber  creditors  of  Ihe  falling  debtor."  Such  la 
also  tbe  declared  law  In  New  Jersey.  In  WU- 
Jdnton  v.  BautrU.  41  N.  J.  Eq.  640,  the  court 
said:  "If  there  be  do  legislative  prohibition 
against  the  traasfer  of  corporate  property  or  Ita 
nse  In  preferring  creditors  after  insolvency,  no 


validate  the  lilce  transactions  of  individuals. 
Both  reason  and  anihority  CBIahiish  the  propo- 
sition that  a  corporation  may  sell  and  transfer 
Ua  property,  and  msy  prefer  its  creditors  al- 
though It  la  insolvent,  nnlesa  such  conduct 
is  problblted  by  law."  Tbe  Bopreme  court 
of  Arkansas  In  tbe  recent  case  of  Worlhett  t, 
Ori^th,  GO  Ark.  062,  holds  tbe  same  way,  and 
that  "it  ta  only  when  a  court  of  equi^,  at  the 
Instance  of  a  proper  party,  and  (n  a  proper 
proceeding,  has  taken  possession  of  the  assets 
of  an  insolvent  corporation,  that  Its  asMta  may 
in  this  stale  be  properly  said  to  be  a  trust  tukd 
for  Its  creditors."  Tbe  satne  question  as  lo  the 
right  of  an  Insolvent  corporation  to  make  pre(- 
eienoefl  waa  before  the  conrl  In  GovM  v.  LitU» 
Roek.  M.  Jt.  A  T.  S.  Co.  BS  Fed.  Rep.  680. 
Judge  Caldwell  said  that  It  was  tbe  settled 
law  in  Arkanaas — from  which  state  tbe  case 
came— that  it  miKht  lawfully  dn  so,  and  added 
this  slgniScant  statement;  "Tbe  established 
rule  in  that  state  la  In  harmony  with  the  gan- 
era],  tbougb  col  quite  uniform,  current  of  au- 
thorities In  Ibia  country  on  tbe  question." 
After  referring  toa  large  number  of  sup  porting 
aulborilies,  be  adds:  "The  cases  which  hold 
tbe  contrary  doctrine  are  bottomed  on  tbe  er- 


directors  mere  trustees  to  dlstrlbnie  Its  asseU 
ratably  among  its  creditors.  It  is  undoubt- 
edly true  that  the  property  of  a  corporation  Is, 
In  one  senw,  a  trust  fund  for  the  payment  of  Ita 
debtsi  but  this  rule  mesne  no  more  iban  that 
the  property  of  the  corporation  canoot  be  dis- 
tributed among  ita  siocklioldera,  or  applied  to 
any  purpose  foreign  to  tbe  legitimate  busineat 
of  tbe  corporation,  until  Its  debts  are  paid. 
The  rule,  so  far  aa  ft  relates  to  the  payment 
of  debts,  la  sailsQed  whenever  the  property  of  a 
corporation  ts  applied  to  tbe  paymeniof  any  of 
Its  bona  Hde  debts.  The  rule,  ns  has  been  olten 
pointed  out,  does  not  prevent  a  corporation, 
whetherso1vectorlnso]vent,from  making  pref- 
erences among  Its  crrdiiors,  and  exercising  in 


long  as  Ita  riEbt  to  do  so  is  not  restrained 
by  sialute  or  by  Judicial  prooeedtnKS."  In  hit 
opjoioo  Judge  Caldwell  refers  (o  tbe  following 
aulborilies,  none  of  which  1  have  dted,  as  soa- 
taicing  his  conclualoni  9  UorawetE,  Priv. 
Corp.  i,  803:  AlU*  v.  Janet,  4n  Ked.  Rep.  148; 
Oottrt  T.  Boger$,  86  Hicb.  868,  81  Am.  Rep. 
StO;  CoaU  V.  DanntU.  04  N.  T.  168;  Dan»  v. 
Bank  <tf  United  State*.  S  Walts  ft  S.  223;  War- 
ner T.  Jfmar,  11  VL  800;  WkttvM  v.  Warntt 


South  Dakota  Suprbhk  Court. 


Dae. 


n  TL  426:  Stratton  v.  AlUn,  16  N.  J.  Eq.  339; 
Wilkinson  v.  SaverU,  41  N.  J.  Eq.  665;  Sitn- 
tmb  T.  Nev  Fork,  n.AN.KGo.U  N.  T,  190, 
88  N.  'Y.V,  BarUt.  Brown.ll  Va.iSi^;  Bfieh- 
vald  V.  Oommereial  Hotel  Go.  106  111,  438;  Bu<a 
r.  Biickingfiam.  16Iowa,  384.85  Am.  Dec.516 
(opfnioD  by  Judge  Dillon);  GarrettT.  Burling- 
ton Ploie  Oo.  70  Iowa,  697;  ,'^t(S  v.  SJvory,  47 
Conn.  47;  Plantert'  Bank  v.  WhittU,  78Tft.787; 


Indianola  Botd  Oo.  OS  Iowa,  178. 

The  mipreme  court  of  AJabsms  Is  eqaally 
pronounced  against  this  "trust-fund"  doctrlDe. 
and  In  a  veiy  able  and  elaborate  opinion,  died 
OS  recently  aa  April  of  tbe  present  year,  it  ex- 
pressly repudiates  sucb  doclrtne,  and  overrtiles 
a  number  of  cases  In  wbich  iU  eilstcDce  had 
been  lecognlzed  by  Lhat  conrt  The  learned 
Judge  who  wrilesthe  opinion  says:  "Thereis 
nothing  clearer  in  principle  than  the  piopo^- 
doD  tbat  tbe  properly  of  A  corporation,  sol- 
Tent  or  Insolvent,  Mars  Identically  the  same  le- 
latlons  to  tbe  creditors  of  such  corporations  as 
tlie  propertTof  an  individual  or  copartnershtp, 
aolvent  or  InaolTont,  aaatalDB  to  the  creditors 
of  Um  indiridtial  or  partnership,  and  is  or  ia 
not  to  be  Impresaed  witb  a  trast  character  npon 
the  drcnmataDces  and  under  the  same  condf- 
tiona  in  the  flnt  caseas  Id  the  latter  two."  0*- 
BtarJmdry  Oo.  v.  F<>(ftr (Ala.)  SSL.  R A.  707. 
In  tbe  St  lllmore  recent  case  of  7^«)na0n-0»u«fon 
Mtetrie  Light  Oo.  v.Rmdtrton  EUetrie  dt  O.  L. 
Co.  (N.  C.)  91 S.  B.  061,  tbe  North  Carolina  su- 
preme conrt  deliberately  rejected  tbe  "trust- 
land"  theory,  and  declared  geDerally  that  tbe 
relation  between  acorporattoDcredltorand  the 
corporation,  whether  solvent  or  Insolvent,  is 
aimply  that  of  creditor  and  debtor,  and  that  tbe 
creditor  bad  DO  equitable  claim  npon  tbe  corpo- 
ration assets  either  because  it  was  acorpoivtlon 
or  because  it  was  insolvent.  The  supreme  court 
of  Indiana  has  lately  made  tbe  same  exprasion 
in  emphatic  lerms  in  PVrri  Nat.  Bank  v.  Bore 
tail.  B.  <e  G.  Co.  (Ind.)  40  N.  E.  610,  and  In  tbe 
same  farther  held  (bearing  upon  theflrstques- 
tion  dlacuBsed  in  this  opinion)  tbat  "the  fact 
that  one  lending  moo^  to  a  corporation  knew 
"■-"' "0  be  used  by  tbe  direeton  for  a 


tbat  It  w 


mpalr  the  Talidltyot  tbe  Judgment  against  the 
eorporatlon  Id  his  favor  for  tbe  amount  loaned, 
entered  by  the  corporation's  coDsent,  witb  tbe 
purpose  of  creating  a  prefefenoe,"  In  BDrrill, 
Asaignm.  6th  ed.  §64.  it  is  said:  "It  has  been 
objected  .  .  .  thai  on  the  happening  of  Its 
Insolvency  tbe  corporstfoD  and  Its  agents  be- 
came trustees  for  the  creditors,  who  were  en- 
titled to  aratablepaymentoutof  the  trust  fund 
in  proportion  to  the  amount  of  their  debts. 
This  position  however,  has  not  been  sustained, 
and,  apart  from  statutory  providona,  uo  dla- 
tlDclion  exists  between  an  Individual  and  a  eor- 
poratlon  in  regard  to  tbe  eiercise  of  the  power 
of  conferring  preferences." 

Without  quoting  from  other  cases,  In  which 
very  wlee  and  Iboughtful  Judges  have  an- 
nounced similar  views,  I  am  satisfled  to  say 
that  to  me  they  seem  right  In  principle.  If. 
for  any  reason,  there  should  be  a  dlscrtmins- 
tloD  between  dl&erent  classes  of  debtors  in  re- 
spect to  the  right  to  mahe  preferences  among 
their  creditors,  as  said  by  Judge  Dillon  Id  B«eu 

n  L.  a  A. 


V.  Backingham,  minra,  the  rule  sbould  be  de- 
clared by  the  legislalure,  which  has  tbe  consli- 
lutlonal  powerlomake  and  change  tbe  )aw,and 
not  by  the  courts,  which  have  do  such  power. 
It  may  be  remartced,  however,  that  as  to  some 
of  the  esses  dted  generally  in  support  of  the 
contrary  doctrine  they  were  controlled  by  loc*l 
statutes  which  uoforiuoately  are  not  men- 
tioned, or  at  least  not  made  ptomlDent,  in  tbe 
opinion.  For  Instance  both  Ohio  and  Texas 
cases  are  cited  as  opposed,  and  Rovm  t.  Mer- 
ehantgNat.  Bank,  40  Ohio  SL  MS,  S  L.  R.  A. 
878.  and  Lyoiu  Thomai  Hardaare  Go,  v.  Pfrrg 
Stone  Mfg.  Co.  86  Tex.  143,  23  L.  R.  A.  808. 
do  so  read,  but  in  each  state  there  was  a  statute 
declaring  that  any  transfer  of  property  as  a 
preference  by  a  debtor  who  is  insolvent  "or 
in  contemplation  of  insolvency"  sbail  not  be 
valid  aa  against  an  assignmeDt  then  In  contem- 
plation for  the  benefit  of  creditors.  What  in- 
fluence, if  any,  ibis  declared  policy  of  the  state 
law  had  upon  tbe  treatment  of  the  general 
question  by  the  courts  we  do  not  Know.  I 
have  read  with  Interest 'what  Hr.  ThompeoD 


of  acknowledged  teaming  «nd  aUlliy.  Upcn 
all  matters  he  expiesae*  hi*  persouaJ  views 
poiidvely  and  deaily,  and  usually  courteously 
and  dispassioostelj;  bat  his  treaUMnt  of  this 
question,  bis  characterization  of  the  deliber 
ately  declared  opinions  of  eminent  courts  and 
^get  B«"themoutblngaof  Judges"  witb  "low 
conceptions,"  "deatltute  of  aaeose  of  Juadce." 
and  other  similar  fllppancki,  eviuce  socli  a  de- 
gree of  morbldltv  upon  tbla  subject  aa  gtea^ 
to  compromise  the  valtie  of  hla  c^nloo.  He 
•ays  (g  6*96)  Ibe  "fallacy"  of  the  o — "— '*- 


aoalogy  between  an  Insolvent  individual  and  ai 
insolvent  corporation  wholly  falls  In  tbla: 
Tbat  altbough  au  insolvent  individual  may 
turn  over  bis  property  to  cenln  of  his  creditor* 
whom  he  desires  to  prefer,  and  may,  by  so  do- 
ing, binder  and  delav  tbe  others,  yet  be  merely 
binders  and  delays  ttiem;  he  does  not.  by  that 
destroy    blmself;  he  stDI  lives;   and   he 


mtty,  and  often  does,  meton  bis  feet  again,  and 
acquire  property,  and  dtscbarge  his  prerlona 
obligations.    But  when  a  corporation  becomes 


tieelf,  and  becomes  iftofaOo  dissolved." 
his  zeal  to  demonstrate  the  "fallacy."  has  not 
the  learned  author  allowed  bimaeif  to  start 
from  unstable  premlsesT  Is  It  entirely  safe 
to  build  upon  a  foundation  that  when  a  corpo- 
ration becomes  insolvent,  "and  disooeseeaee 
itself  of  all  its  property,  it  distroys  itself,  and 
becomes  ^mo  faeto  diasolvedr  In  g  6488 
of  the  same  book  be  has  told  us  lhat  "the  as- 
signment by  a  corporation  of  «U  lie  propertj 
forthebeneOtof  Its  creditors  does  not  extio- 
gulsb  it  as  a  corporation,  or  disable  it  from 
maintaining  an  action,  unlesa  the  subject- 
mstter  of  the  ecllon  passed  from  it  by  the  aa- 
algnment."  In  tbis  latter  slatement  be  seems 
well  supported  by  auiboritj,  though  Judge 
Btory.  In  a  dlssendng  opinion  in  Sauttm  v. 
Farmer^  Bank,  87  D.  8.  18  Pet.  138,  9  L.  ed. 
1081,  Intimated  a  contrvj  opinion.    See  Bnr- 
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rCl,  AMigDm.  Stb  ed.  §  64;  Aug.  A  A.  Corp. 
6  T70,  BDd  cases  died  by  each  of  these  authors. 
The  law  is  eeuerallj  recogalzed  to  b«,  us  stated 
by  Mr.  Thompson,  tbat  neither  Ibeiasolvenc; 
of  nor  a  general  atisignment  bj  a  private  cor- 
poration works  its  dissolution.  As  individual 
dehtoT,  stripped  of  hie  means  for  satisfying  his 
debu,  "still  lives;"  but  it  is  Just  as  true  of  a 
oorporalioD.  Each  is  still  a  living  debtor  with- 
out present  ability  to  pay  his  or  it«  debts.  It 
ts  (vohnbly  true  that  an  Individaal  debtor  is 
more  likely  to  "get  on  his  feet  again,"  but  that 
Is  incidental  merely,  and  does  not  prove  or 
tend  to  prove  any  diSereoce  Id  their  legal 
statos.  The  possession  of  property  is  no  more 
essential  to  the  existeuoe  of  a  corporatioo  tbao 
it  is  to  the  existence  of  a  man.  If  a  corpora- 
tioD  becomes  insolvent,  there  is  nothing  to  pro- 
rent  its  members,  until  its  dlssnlutioQ  is  legally 
declared,  from  furnisbjog  mora  funds,  and 
pToceediDK  to  use  Its  contonie  powers.  Mor- 
awetz,  Fnv.  Corp.  g  1010,  and  ciUtions.  Hv 
conclusion  is  that  the  hardware  company,  al- 
tbough  Insolvent,  might  legaDv  pr«fer  D^ette 
u  a  creditor,  and  that  Us  jadgmeDt,  founded 
on  a  good  coniMeration,  was  not  Invalid  or  un- 
«nfoTceable  on  account  of  such  preference. 

As  to  Lewis  and  bis  judgment,  the  facts  es- 
tablished bv  the  flndlnas  are  the  same,  except 
that  at  the  ^ale  of  Us  fudgment  and  before — 
bnt  bow  long  before  is  not  found — he  was  a 
director  and  secretary  of  the  company.  He, 
too.  loaned  money  to  the  company  for  the 
purpose  of  buying  (be  Trash  stock,  and,  ilnol 
being  shown  that  at  the  time  of  aucb  loaning 
and  purchase  be  had  any  connection  wlUi  the 
company,  he,  as  a  creditor,  would  stand  upon 
the  same  fooling  as  Deyette.  except  that  when 
bli  Judgment  was  confessed  be  was  a  director 
and  officer  of  the  company.  On  thefKhday  of 
May  the  company  confened  these  judgments, 
— one  to  Deyetle,  already  considered;  one  to 
Foster,  over  which  there' seems  to  be  nocon 
tiDversy;  and  one  to  Lewis,  now  In  band. 
Lewis  hinisdf  eiecnted  tliese  confesslona  as 
•ecretaty  of  ttio  company.  Bxecuttona  wen 
faoed  oD  thete  Judfcments,  attd  levied  apoo 
tbe  personal  iwoperty  of  tbe  hardware  com- 
pany, but  when  issued  or  when  levied  does  not 
appear.  On  tbe  13tb.  execution  was  also  is- 
sued on  respondent's  Judgment,  Tbe  properly 
was  sold,  and  the  proceeds,  wblcb  ara  "not 
sufficient  to  pay  the  judgments  against  the 
Hlcks-Trask  Hardware  Company  prior  to  (he 
Indgmeut  of  plaintlfT'  (re*pondent).  are  held 
by  the  sheriff  "to  be  applied  on  said  eiecn- 
ttons  according  to  the  decree  of  this  court." 
It  not  appearing  (hat  executions  were  Issued 
on' other  Judgments  than  thoae  named,  we  un- 
derstand from  the  language  of  the  flndlngs 
that  tbe  proceeds  are  insufficient  lo  pay  the 
three  Judgments  Qrst  named.  The  Foster  and 
tbe  Dejette  judgments  being  good,  and  en- 
titled to  be  paid,  the  contest  la  over  the  l»l- 
ance  in  the  hands  of  (he  sheriff,  and  between 
Lewisand  the  respondenL  While  tbe  flndinga 
do  not  expressly  show— as  we  wish  they  did — 
when  the  eiecution  on  the  Lewis  judgment 
was  issued  or  levied,  it  must  have  been  prior 
to  the  issuance  of  respondent's  eiecution,  for 
the  properly  appears  to  have  been  sold  under 
the  Lewis,  Foster,  and  Deyette  executions. 
Tbe  fact  that  tbe  company  was  insolvent,  that 
n  L.R-A. 


It  confessed  tbese  three  Judgments  on  the  Oib, 
and  that  three  days  therL-after  it  confessed 
Judginent  to  quile  a  number  of  olhcr  credi- 
inciudiuE  lesponduul,  and  Ihalesecutions 

issued  and  levied  on  the  Srst  three  Judg- 
ments either  prior  to  or  on  the  I'^lli.  (hi:  date 
of  (be  sulieequent  judgments,  and  before  ra- 
spondenl's  eiecution,  issued  imtuediately  upon 
obtaining  its  judgment,  is  very  convincing, 
tbough  perhaps  not  inconleslible,  evidence  that 
it  was  intended  Ibal  Fostei,  Lewis,  and  Dey- 
etle should  tie  given  a  preference  over  other 
creditors.  I  have  no  doubt  that  it  was  so 
designed.  8o  that  (he  question  now  in  hand 
is.  Could  tbe  company  legally  prefer  Lewis,  a 
director,  and  one  of  its  managing  officers,  on 
account  of  an  indebtedness  not  contracted  on 
the  strength  of  such  preference,  but  for  a  gen- 
eral antecedent  indebtedness!  I  iblnk  we  can 
hold  that  It  could  not,  consistently  wiib  what 
I  have  already  said  In  respect  to  the  right  gcn- 
erallv  of  an  Insolvent  corporation  to  ptetew 
creditor*.  While  the  directors  and  offlcera  of 
a  corporation,  solvent  or  Insolvent,  are  not  in 
any  proper  sense  tbe  trusleea  of  the  creditors; 
they  do  occupy  a  relation  lo  them  demanding 
tbe  ntmoat  good  faith  on  their  part  in  tbe 
handling  of  tbe  corporation  assets.  To  their 
honest  and  fair  deallns  with  the  property,  and 
to  tbelr  just  and  prudent  management  of  tbe 
busiaeas,  (he  creditors  must  look  for  their 
continued  secnritv.  Aa  in  the  case  of  others 
occnpylng  aflducian'  position,  Ihev  cannot  in- 
nocently sacrifice  the  Inleresta  of  thoae  who 
trust  them  to  tbeir  own  personal  advantage; 
As  managers  of  tbe  corporation  and  Ita  prop- 
erty, tbey  owe  a  du^  to  tbcae  dealing  with 
them,  wblcb  they  violate  when,  to  tbe  detri- 
ment of  those  who  confide  In  them,  Uiey  make 
themselves  preferred  beneficiaries  in  tbe  dis- 
position of  assets  which,  without  such  prefer- 

would  be  available  alike  lo  all  credltora. 


tbe  juM  prtndple  that  one  wbo  has  posstsshin 
and  control  of  property  for  tbe  benent  of  oUi- 
ei*  iMsides  talmielt  may  not  dispose  of  It  lot 


his  own  special  advantage,  to  Uw  Injur;  of 
others,  for  whom  it  is  also  held. 

lie  judgment  In  tbls  case  was  confessed. 
Lewis  himself  as  secretary  of  tbe  company 
executed  the  confession  to  himself.  It  was  not 
a  hosUls  proceeding  against  the  company  In 
wblcb  he  acted  as  a  deditor  only,  but  was  a 
Tolnntary  effort  on  the  part  of  we  company, 
eiecuted  throngh  and  by  him  as  its  secretary, 
to  give  himself  an  advantage  over  creditors 
generally,  with  no  equities  lo  justify  such  pref- 
erence, except  that  he  was  a  general  creditor 
on  account  of  an  antecedent  Indebtedness.  I 
do  not  think  aucb  a  preference  should  be  sus- 
tained. 

In  manv  of  tbe  states  which  recognize  the 
general  right  of  an  insolvent  corporation  to 
make  preferences  among  Its  creditors,  aucb 
preferences  In  favor  of  lis  own  directors  on 
account  of  antecedent  indebtedness,  in  tbe  ab- 
sence of  special  equilles,  are  not  sustained. 
See   Ootllidi  v.  MUler,  154  111.  44,  where  a 


colt  r.  BAaie  Carriagt  Off.  SO  Fed.  Hep.  BT7, 


SOTiTR  Dakota  SothBHB  CODS*. 


Dot  be  preferred.  Monlgamerg  v.  Phillipt  (N. 
J.)81  Atl.  SiS,  followed  in  MatoTj  T.  JTirtoot- 
ni-;t(N.  J.)8S  All.  205;  Henderwtif.  Indtana 
TruH  Go.  (Ind.)  40  N.  E.  518;  Ooivy  v.  Wad*- 
viorth,  96  Ala.  68.  23  L.  R  A.  618.  Bee  alio 
npoD  thfi  ft  valuable  note  to  Lyoni  Thomtu 
hardware  ft.  v.  Perrj/  Stout  ISfg.  Co.  (Tex.) 
In  23  L.  R  A.  803,  in  which  the  editor's  con* 
dosloD  is  rbiu  itated:  "Oa  examination  of  the 
declHinDB,  it  is  dear  that  the  weight  o(  enthor- 


aa  restricted  bv  statute,  and  oreriTlielmlngiy 
against  the  Talldtiv  of  such  preferences  when 
made  fo  favor  of  alrectore." 

The  trial  court  beld  tbe  Lewis  jodemeDt  in- 
Tkiid,  both  because  of  the  lovalldri;  of  its 
oooslderatiou  and  because  It  was  the  result  of 
an  attempt  to  give  preference  to  a  director. 
For  reasons  stated  eatl;  ia  this  opinion,  I 
think  the  first  rround  UDtenable.  As  to  tbe 
■econd  ground,  I  am  of  tbe  opiotoii  that  be, 
being  a  director  and  one  of  the  managing  of- 
dceta  of  the  company,  ought  not  to  get  any 
advantage  in  tbe  nature  of  a  preference,  but 
tbat  the  court  was  wrong  In  holding  hia  Judg- 
ment void  and  In  deoylng  him  participation  in 
tbe  distribution  of  the  proceeds  of  sate  in  tbe 
hands  af  the  sheriff.  This  seemi  to  be  the 
policy  of  oar  statute.  If.  bj  a  general  assign- 
ment, thit  preference  hkd  been  attempted  In 


Laws,  g  4S60.  I  think  there  la  much  In  t 
majority  opinion  that  is  sentimentally  good 
and  wholesonie,  but  Ibat  the  text  from  whieb 
it  is  elaborated  cannot  be  found  anywhere  In 
the  facts  returned  by  the  Irtal  court,  or  of 
wbtch  we  have  any  Judicial  knowledge. 

Finally,  I  cannot  quite  nndeialand  bow  tbe 
court,  having  deliberately  declared  ihatthe  as- 
sets of  this  corporation,  being  Insolvent,  con- 
stitute a  fund  for  ratable  distribution  among 
its  creditors  without  preference,  cftn  afflrm 
this  lodgment,  wbfcb  gives  to  tbts  respondent 
creditor  practicallv  the  entire  assets  of  the  cor- 
poration. In  the  lace  of  tbe  record  abowlng 
other  creditors,  whose  judgments  vrere  con- 
fessed at  the  aame  time  and  which  mnrt  go 
unpaid.  This  Is  an  equitable  action  in  tbe  na- 
ture of  a  creditor'a  bill  in  behalf  of  tbb  plain- 
tiff only,  and  tbe  remark  of  Judge  Thayer  in 
WcOkef  V.  MiOer.  09  Fed.  Bep.  871,  seems  per. 
tinent:    "If    this    trust-fund   theory  is  to   be 


know  of  uo  reasoD  wby  It  should  n 
voked  to  Keep  attaching  creditora  at  bay, 
and  thus  relegate  the  disposal  of  the  fund  ao 
far  as  Judicial  proceedings  are  concerned,  to  « 
court  of  equity."  Bee  also  MtUiorg  t.  Kirh- 
patriak,  tupra. 


OREGON  SUPREME  OOITRT. 


A.  R  HEINTZ  it  al.  Apftt., 
Joseph  BCRKHARD,    Retpt. 


An  oral  eontraet  to  majtnflactur*  aad 
fbmlah  ironwork  for  a  biicli:  bulldlnft  ao- 
oonltnc  to  speolal  designs  and  mMtsurementa 
suitable  onl;  for  use  In  that  partloular  building 
ta  not  wltbln  tbe  statute  of  fmuiti  as  a  sale  of 
penonal  propertr. 


{Pebraary  ».  ISSS.) 


.  L  nonsuit  eoiered  by  the  Circuit  Court  for 
Uultnomah  County  in  an  action  to  recover 
damage*  for  breach  of  contract  to   purchase 
Ironwork  for  a  buildtoK.    Severted. 
Tbe  facts  are  stated  Tn  the  opinion. 
Xr,  WllllMm  T.  Malr,  for  appellanU: 
Ad  agreement  to  manufacture  and  furnish 
materlua,  according  to  certain  speciflcaiioos, 
it  not  within  Ihe  statute  of  frauds,  when,  nilh- 
out  tbe  special   contract,   the   articles   to   be 
manutaclured  and  furnished  thereunder  would 
not  have  been  manufactured  ai  all,  or  would 
BOt  have  been  mannfaetured  In  Ibe  particular 
manner,  shapCi  or  condition   provided  for  In 
■och  contncL    Such  a  contract  Is  esseniially 

Hon.— For  illstinatfoa  between  salei  ol  perano- 
Bltr  and  axTetiiiieDtB  for  work  and  labnr,  aee  no(a 
to nn>D  V,  DougtKtty  (OaU  Ul^SLA.aO. 
tl  L.  R.  A. 


one  for  special  skill,  labor,  or  workmanship, 
and  need  not  betn  writing. 

loif»ri  V.  Oidoi'iw,  1  Strange,  606;  Meindca 
V.  Folk.  GS  Wis.  427, 43  Am.  Rep.  723;  Finnef 
v.  ^pffflr,  81  N.  J.  U  368;  P/Uppi  v.  Mefar- 
tane,  3  Minn,  109,  74  Am.  Dec  743;  Ilight  v. 
Kipleif,  19  Me.  187:  Orvokthank  v.  fiurreU,  18 
Jolins.  08,  0  Am.  Dec.  187;  SeiM'l  v.MifeA.  8 
Cow.  310;  BielidbeTgeT  v.  MeOiuley,  0  Hair. 
&  J.  318,  9  Am.  Dec.  ni4;  Si'iteA  v.  Long.  27 
Md,  188;  Sptnetr  v.  Oone.  1  MeL  283;  Mixer 
V.  Hoaarlh,  31  Pick.  300,  83  Am.  Dec  356; 
Partom  V.  Louekt,  48  N.  T.  17,  8  Am.  Rep. 
SIT;  AUen  v,  Jartiit.  SO  Conn,  88;  PraU  v. 
mitr.  lOg  Ho.  78;  Caton  v.  VheHg,  6  Oa.eU; 
Edaardi  v.  Qrnnd  Trvnk  8.  Co.  4^  He.  379; 
Bird  V.  ifuAfinfrriiut.  1  Rich.  L.  19B;  QNeU 
V.  JVrto  For*  A  8.  P.  Min.  Co  8  Ner.  146; 
Abborlv.  OiUhriU,  SB  Me.  360;  Mtttd  v.  Cnte. 
SS  Barb.  303;  Baf^  v.  WaUxr,  78  Hd.  2a»: 
ToTTttr  V.  Mnton,  8S  HIcb.  663;  Fuiieeneh  t. 
Skirtn«r.  Tt  Cal.  28B;  Browne.  Slat.  Fr.  §  807. 

Lte  T.  Oriffln,  1  Bett  ft  8.  373,  is  based  on 
the  amendeastatule  called  Lord  Tenterden's 
act,  0  Gea  IT. 

The  Intimation  of  our  court  ia,  however,  in 
accord  with  tbe  doctrine  of  tbe  dectsloiu  above 
died, 

Gilvin  v.  MaeKentU,  21  Or.  181. 

Defendant  was  bound  lo  execute  Ihe  written 
agreement,  failing  which  an  action  would  U« 
because  of  such  refuaal. 

Pratt-r.  Bvdton  Rmr  S.  A.  >1  K.  T.  BOO. 

Mtmrt.  PKCton  *  B«mah,  for  respondent; 

An  agreement,  tbe  result  of  which,  wbea 


Hxum  T.  BusKaABD. 


6M 


carried  out,  is  the  Mie  and  transfer  of  peraonftl 
property  Irom  one  person  lo  anolher  for  »  price 
not  less  than  f  00,  Is  h  coniract  wiibin  tbe  siaiub 
of  franda,  and  therefore  void,  unless  In  vritiog 
■iglli.-i!l  b;  tbe  parties  to  be  cbsrged.  This  ft 
especially  true  nhere  <be  e^seDtia)  conBJtleration 
ofibepiircbaBeii  tbe  product  itself,  ratbertban 
(be  work  and  labor  to  be  performed  tbereon. 

iflt  V.  QHffln,  1  Beat  &  8.  273;  Smith  v. 
Surman.  9  Bam.  &  C.  568;  Gartmtt  v.  Wat- 
mm.  5  Barn.  &  Aid.  014:  AtHnmn  v  £tcU,  E 
Bam.  &  C,  280;  OxAt  v.  Millard.  $ft  N  T,  8D3, 
22  Am.  Rep.  819:  Preteott  t.  Lotkt,  Bl  N.  H. 
M,  19  Am.  R«p.  S5;  Broan  t.  ^ninfm,  21 
Minn.  403;  RImmU  7.  TCaamnn,  M.  A  P.  R. 
Co.  89  Hinn.  I4S;  AtwiUr  t.  .HoufA,  2S  Conn. 
SOU, 79  Am.  Dec.  239;  /^a»  t.  JfiVfn-.  109  Ho. 
78:  Clark  v.  JCieAnI*,  107  Mass.  M7;  ffodrman 
T.  .¥e(|»,  4  Cuah.  4b9:  Gardner  t.  Jtw,  9  Het. 
179;  n'nn^v.  .if^r,  81  N.  J.  L.  270;  Paiorf- 
■i»  T.  Ilargrtava,  47  N.  J.  L.  887,  H  Am.  Hep. 
182:  Bdaard*  v.  Grand  Trunk  R.  Go.  48  Me. 
SsO;  Edieardi  v.  Ofiind  Trunk  S.  Co.  M  He. 
110;  ealnny.Macgeatie,21  Or.  184;  Browoe, 
SUL  Fr.  4tb  ed.  §  808(i;  2  Benjamin,  galea. 
Rev.  ed.  191;  OorAam  r.  FiOer,  UO  Tt.  438. 

Baui,  Cb.  J.,  delivered  tlie  opinion  of  tbe 

This  action  was  brougbt  to  recorer  damai|Ka 
for  the  breach  of  a  coniract  to  fumlab  the  iron- 
work for  defendant's  butlding,  and  cornea  here 
on  an  appeal  from  a  Judgment  uf  nonsnil. 
For  the  purposes  of  this  apfwal,  it  la  rafflci  ' 
lo  Mj  Ibat  tne  evidence  tended  to  abon  ihai 
Atigoat,  1894,  the  plaintiff  and  defendant  ._ 
lerdlntoan  oral  contract,  bf  tbe  lerms  of 
which  the  plaintiff  was  to  manufacture,  and 
famiahlotbedefeDdant  the  irouirork  for  a 
bricb  bDfldtDg  aboDt  to  be  erected  bj  him,  «& 
cordingto  certain  plana  and  specffleationi,  for 
tiie  sum  of  ta.S20,  hot  that  defendant  subee- 
quentlr,  and  before  anjr  work  was  performed, 
wrongfully  cefnaed   to  allow  plalnilff  to 

ceed  with  tbe  ezecntlou  of  iis  coniract.     

Ironwork  referred  to  was  not  (o  be  of  tbe  kind 
manufaclured  b;  the  plalutill  in  the  usual 
coorse  of  busloeas,  or  for  the  trade,  but  of 
special  de8i>;ns  and  meaanremenla,  suitable 
onlvfor  use  In  the  coDetructloD  of  dercndanl' 
buildlQit.  The  court  below  ruled  that  the  cod 
tract  was  "an  agreement  for  the  wte  of  pet 
•onal  property,"  within  the  loeaniagor  sub- 
dlTialon  0,  §  788,  of  Hill's  Annotaled  Laws, 
and  Told  because  not  In  writing,  and  (bis  rul- 
ing preaenta  the  only  qaeatloo  to  be  determined 
oo  tbia  appeal. 

To  determine  whether  a  giYen  contract  con- 
oeming  personal  property,  wblcb  does  not  ex- 
ist in  specie  at  the  time  ft  Is  entered  Into,  but 
must  be  manufactured  and  brought  Into  being 
under  the  coniract,  comes  within  the  statnteof 
frauds,  ia  not  without  difficult;,  and  the  deci- 
alons  are  bf  no  mean  reconcilable.  Tbe  chief 
dilBculty  is  all  aucta  caaea  is  encountered  In  da- 
tanalnlDg  when  the  contract  la  aobatanliaDj 
for  the  sale  of  personal  properly,  to  be  eze- 
cnted  In  tbe  future,  and  when  for  work  and 
labor  and  material  only.  If  the  former.  It  Is 
wttbln  the  statute.  If  the  latter.  It  la  not. 
Tbos  far,  Ihe  authorillea,  except  In  tbe  atate 
ot  New  York,  are  subaiaotlally  agreed;  but 
tbere  haTO  been  ■nmerou  decdawai,  and  mtich 
81L.R.A. 


diveralty  and  even  conflict  of  opinloD.  In  rela- 
tion to  a  proper  rule  by  wbtcb  to  (telermlne 
whether  a  contract  tain  fact  for  tbe  sale  of  per- 
sonal property,  and  therefuie  wiihin  Ibe  stat- 
ute, or  for  work  and  labor  and  material  far- 
niabed,  and  so  without  the  statute.  There 
appear  to  be  substanlially  three  distinct  views 
upon  Ibe  slalute,  which,  for  convenience,  are 
generally  designated  as  (be  Englisb,  tbe  New 
York,  and  ihe  Hassacbusetts  rales,  as  repre- 
sented by  the  decisions  of  their  respective 
courts.  In  England,  after  t  long  series  of 
cases  Id   wblcb  various   tests  have   been  sug- 

KLed,  the  rule  seems  to  have  been  settled  lo 
V.  Oiiffln,  1  Best  &  S.  878,  that  -if  the 
contract  be  such  ihat.  when  carried  out.  It 
would  result  in  the  sale  of  a  cbaliel  Ihe  party 
caoDOt  sue  for  work  and  labor,  but.  ]t  the  re- 
sult of  tbe  contract  is  that  Ibe  party  has  done 
work  and  labor  which  ends  in  nothing  Ihat 
can  become  tbe  subject  ot  a  sale,  (be  jperty 
cannot  sue  for  goods  sold  and  delivered.  In 
that  case  Ibe  action  was  bronght  by  a  dentist  to 
recover  £21  for  two  •etaofarLiflclal  teeth  made 
for  the  defendent's  testatrix.  The  court  held 
tbe  contract  to  be  for  the  anie  of  cbattela,  and 
within  the  statute.  But  this  dedalon  seems  to 
stand  alone,  and  la  Id  direct  conflict  with  the 
prevloUB   decisiona    of   the   English    coarta. 

Mn  T.  Oibome.  1  Strange,  BM:  Claytan  t. 

ifrra>^4Burr.  2101:  Sondenu  v.  T^tt,  t 
_  81.08;  Cooper T.  Billion.  TT.  ft.  U;  OroKt 
T.  Sue*,  8  Maule  &  8. 179;  Oarbt/tl  v.  Wattm, 
S  Bam.  &  Aid.  818;  Smith  v.  3urman,  9  Bam. 
St  C.  074.  Ills  said  to  have  been  tbe  result  of 
Lord  Tenlenjen's  act,  which  expressly  ex- 
tended Ihe  slatute  to  all  contracts  of  sale,  not> 
with standtng  tbe  goods  "may  not  at  the  time 
of  such  coDlract  be  actually  made,  procured 
or  produced  or  fit  or  ready  for  delivery,  or 
some  act  may  be  requited  for  tbe  making  or 
completing  thereof  lo  lender  (he  same  flt  for 
deUvery."  Meindce  t.  Fali,  SB  Wis.  483.  49 
Am.  Rep-  722;  Benjamin,  Sales.  0(h  ed.  108. 
In  tbfa  coodltion  of  the  English  authorities,  we 
are  not  prepared  lo  go  to  the  full  eiient  of  Cm 
T.  Griffin,  It  is  an  extreme  case,  and.  unless 
tbedeciston  was  made  locoeform  toLordToi- 
terden'sact.  It  aniagonlzea  the  opinions  of  some 
of  themoetemlDent  Jurists  of  England,  and  is 
open  to  (beobjecdon  that  It  practically  permits 
tbe  fraud  which  theoretically  the  statute  seeks 
to  prevent.  To  say  that  a  contract  of  a 
dentist  to  manufaciare  and  furnish  a  aet  of 
false  teeth  tor  bis  customer  is  "an  agreement 
for  the  sale  o(  personal  property,"  wltbin  the 
meaning  ot  the  statute,  is  certainly  giving  it 
the  widest  possible  operalion.  and  has  not 
found  general  recognition  in  this  country,  asm 
correct  exposition  of  the  doctrine,  although 
tbe  slmpltcity  of  (he  rule  baa  commended  It  to 
many  of  tbe  Judge*.  In  New  York  the  rule 
prevails  that  a  contract  concerning  personal 
property  not  exlatine  in  »olido  at  the  lime  of 
tbe  coniract.  but  which  tbe  vendor  is  to  manu- 
facture or  put  In  condition  for  delivery,  such 
as  the  woodwork  for  a  wagon,  oc  wheat  not 
ret  threshed,  or  nalli  to  be  made  from  Iron  be- 
longing to  tbe  manufacturer  and  the  like,  U 
not  within  tbe  statute.  OradMank  t.  Bvrrdi, 
18  Johns.  OS.  9  Am.  Dec  187;  Dottnt  t.  Aim. 
28  Wend.  270;  SeaaU  v.  Fileh.  8  Cow.  21S; 
Paragiu  t.  LevOx,  a  N.  T-  IT,  8  An.  Bepb 
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B17;  Cookt  v.  Millard.  65  N.  T.  353.  22  Am. 
Rep.  616;  Higgim  \.  Murray,  73  K.  Y.  232. 
But  Ibis  rule  aeemB  lo  be  peculiar  to  Ibat  Etalc. 
By  the  MaasacbuaetiB  rule  the  lesl  ia  uol  Ihe 
existence  or  noaesisteoce  of  tbe  commodilj  at 
Ihe  lime  ot  the  contract,  as  in  New  York,  or 
nbelber  tbe  coniiact  wiU  ultimately  resuU  in 
tbe  transfer  or  the  title  of  a  chattel  from  tbe 
vendor  to  the  vendee,  as  in  England,  but 
whether  the  article  iasuch  as  tbe  manufacturer 
ordinarily  produces  in  tbe  course  of  business, 
and  for  the  trade,  or  as  tbe  result  ot  a  special 
order,  and  for  special  purposes.  If  ihe  former, 
it  is  regarded  as  a  contract  of  sale,  and  within 
tbe  statute.  If  Ibe  Inller.  it  \s  held  to  be  es- 
sentially a  rooiracl  fnr  labor  and  materiai,  and 
therefore  nut  nilbin  tbe  statute.  Tbus,  it  is 
held  Ibat  an  u^reenient  vo  build  a  carriage  of  a 
certain  d^sigu  is  oot  wirbin  Ihe  statute  (Mixer 
v.  Sowarth.  21  Pick.  205.  38  Am.  Dec.  266), 
but  tbataconintctto  bn.v  acertaio  number  of 
boxes  of  caodlea  at  a  fl'ied  price,  which  tbe 
Tendta'  said  he  would  tbeieafter  linisb  and  de- 
liver, Is  a  contract  of  sale,  to  which  the  aiatute 
applies.  Gardner  v.  Joy,  9  Met.  177,  The  re- 
sult of  tbe  decIsioDB  Id  that  state  has  Tecenily 
been  stated  Ibua:  "A  cod  tract  for  tbe  sale  of 
articles  Iheo  existing,  or  such  as  the  vendor  in 
tbe  ordinary  course  of  his  business  manufac- 
tures or  procures  for  the  general  market, 
nhetber  on  band  al  Ihe  lime  or  not,  fs  a  con- 
tract for  (be  sale  ot  goods,  to  which  the  statute 
■ppllea.  Butou  tbe  other  band,  if  tbe  foodM 
are  lobe  manufactured  especially  for  the  pur 
chaser  and  upon  bis  special  order  and  not  for 
tbe  general  markei,  the  case  is  not  witlilD  tbe 
sistule."  Ames.  J.,  in  Gaddard  v.  Binney,  IIS 
Mass.  450,  15  Am.  Rep.  113.  And  this  doc- 
trine seema  h>  be  tbe  one  most  widely  adopted 
In  thU  oouutiy.    As  to  the  Utter  ;wTt  of  tbe 


rule,  relating  to  goods  wade  on  special  orders, 
there  is  little  if  anv  conQicC  in  the  American 
cases.  B^ker.  Sales,  g  96;  2  ficboiiler,  Peiv 
Prop,  g  443;  Browne.  Slat.  Fr.  §  S08;  8  Am.  * 
Eog.  Enc.  Law.  p.  707;  note  to  F/ynn  v. 
Do'tgherly  (Cal.)  14  L.  R,  A.  280;  Miiiukt  r, 
FaU-,m^i».  427.43  Am.  Rep.  722;  Finneg 
V.  Apsar,  81  N.  J.  L.  266;  Pliippt  v.  MeFar- 
(nne.  3  Minn.  109  (Gil.  61),  74  Am.  Dec.  743; 
Might  V.  Ripley,  IS  Jle.  337;  Casen  v.  Chrtly, 
0  Ga.  554;   Ahbott  i.  OilfJtria.  38  Me.  260. 

Uutii  legislation  shall  assert  itself  more  po«- 
tively,  tbe  courts  are  put  lo  their  election  as 
tKlwcen  these  three  rules,  which,  (bough  eacb 
has  119  own  merits,  are  notl4>  be  reconciled  with 
one  anol  her.  In  the  absence  of  a  slalule  sub' 
slauiially  the  same  as  Lord  Tccterdea's  act, 
we  are  unwilling  to  go  to  tbeextecl  of  the  doc- 
trine of  Im  v.  Qri^n.  1  Beat  &  8.  272;  and  in 
this  case  it  is  iinuecessary  for  us  to  give  a  pref- 
erence to  eilber  the  New  York  or  Massacbu- 
seits  rule,  because  tbe  contract  in  question  ia 
valid  under  either.  It  notild  be  excluded  from 
tbe  operation  ut  the  statute  by  the  ruleadopled 
in  New  York,  because  the  subject-matter  of 
the  contract  did  not  exist  rn  »alido,  or  at  all,  at 
the  time  it  was  made;  and  it  is  cot  wilhln  tb« 
statute  under  the  Massachusetts  rule  and  the 
generally  accepted  American  doctrine,  becaoM 
tjie  ironwork  was  to  be  manufactured  espe- 
cially for  the  defendant,  and  upon  bia  ^)ecial 
order,  according  to  a  particular  design,  and 
was  not  such  as  tbe  plaintiffs,  In  tbe  ordinary 
course  of  their  business,  manufaclured  for  tbe 
general  traUe.  It  follows  that  under  either 
view  tbe  court  below  was  in  error  in  boldiat; 
that  tbe  contract  was  Toid  because  not  in  writ- 
ing. 


MEW  TORE  COURT  OP  APPEAIfl, 


PEOPLE  or  tbe  State  ot  New  York,  BapU., 


a«  N.  7.  U 

1.   ThecOB*tractionpl«:ediipon»stKt- 

nte  peoal  In  otaaraoter  b7  pubUo  olBcers  oharged 
■ith  (be  duCj  of  ezecoUnB  Its  provlsioDS,  f or 
manryean,  mar  proper];  be  coDsldorad  la  detsr- 
mlning  tbe  lesUatlve  Intentloa. 
S.  Tb«  dlatrlbatlon  of  IntoxieftttBff  It 
qoora  to  mambora  of  M  social  dab  upon 
the  wrlttSD  order  of  a  memtiei  at  a  price  flzeil 
bjr  the  offleers  of  the  club,  dralnaed  to  oover  the 
purcbase  price  and  dlsbursemenls  In  serving', 
where  tbeolub  was  Incorporated  ror  a  le^tlmate 
purpose  lo  wUoh  tbe  famishing'  ot  liquors  to  its 

' 'a  merely  inddenlal.  does  uot  oODStl- 

iKOfH.r. 


(Apru  T.  leau 

APPEAL  by  defendant  from  ■  judgment  of 
the  Oenervl  Term  of  tbe  Supreme  Court, 
Third  Department,  affirming  ■  Judgment  of 
tbe  Court  of  Quarter  Bewoni  for  Albany 
County  convlctitig  defendant  ot  selling  liquor 
without  a  license.     B9B«n«d. 

Tbe  facts  are  stated  In  tbe  optntou. 

Mettrt.  Kktthew  HhIs  and  Albort  O. 
Tflimaiit,  with  Ur.  David  MnhUUdor, 
for  appellant: 

Incorporated  clnhs  oi^uixed  in  good  faith. 
solely  for  social  intercourse,  and  which  lo  the 
privacy  of  their  rooms,  as  a  mere  Incident  to 
tbe  enjoyment  of  their  corporate  privileges 
dispense  liquors  wltbont  proflt,  U>  their  own 


Nora— In  leapeot  lo  tbe  sale  of  tntoztoatinB:  U- 1  see  also  People  v.  Soule  (Hlah.)  S  I>  B.  A.  04  lau- 
quon  t>j  oiabs,  see  also,  la  favor  of  the  lawfulness  I  notatodi;  Btate  v.  Horaoek  (Kan.)  8  L.  B.  A.  SBTj 
ottlienle.  Barden  v.  KontanaClub  (Moat)  11  L.  I  People  v.  AndiewstH.  y.lSL.B.  A.l£S(BaDocatedl; 
R.A.GW;  State.  Ben,  V.  Bt  LoDla  Club  (Ho.)SSL.  Butev.BBStnDBocU],L.kM.aab<IId.)10LB.A. 
R.  A.BT8,aod  Btals  v.  Austin  Oob  iTex.) SO L. B.  (i:  State  v.  NetB(M.  a)UL.  K.i  ~ 
A.!ta.  and  State  v.Boatoo  dab  (!«.)» I.  B.  A.  I»L 

For  cases  deojlaff  tlw  Issniliiiw  of  such  sales.  I 
31  L.  R.  A. 
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PsoFiiB  T.  Adslfhi  Club. 


Ifantted  u)d  selected  membere,  are  not  wltliia  I 
tbe  provlBJona  of  Ibe  eic[ae  law. 

Tbis  Rtatute,  being  pvnal  in  Its  nalurf,  must 
be  siricilv  coDsirued. 

Jionneil  T.  Oritwoid.  80  N.  Y.  128:  PeopU  v. 
Rimr^btrs,  188  N.  Y.  410. 

Jt  cuDDOt  be  extended  by  implicatJOD  or  con- 
KinictioD  to  include  peraoDsaotwitblD  ita  pro- 

Verona  Central Chau  Co.  v.  Murtavgh,  60 N. 
Y.  MA-.l-aktSJiorediM.  S.  R.  Oo.  v.  ICoaef>,  SO 
:<.  Y.  aas. 

Tbe  most  natural  expoailion  of  a  Blatute  is 
<:'iti.l  to  be  1(1  read  and  construe  one  part  b;  an- 
otber  and  lo  give  aa  ioterpretalion  to  one  part 
by   tbe   meaoing    furniabed   by   other   provl- 

Sulherland,  Btat.  Constr.  §  289;  I^ple,  Gil- 
mour,  y.  Hydf.  80  N.  Y.  11-.  PtouU.  Ma*"n.  v. 
itcClan.  W  N.  Y.  89:  /M/  v.  A'tw  Tori,  105 
N.  Y.  IHfl:  SmilA  v.  I'e^U,  47  N.  Y.  880; 
Pan,U,  Wuiehaler  F.  fn>.  Co.,  v.  Davenport, 
«1  N.  Y.  674. 

In  cooatruing  atatutee  a  thine-  witbin  the 
letter  of  tbe  siatnte  Is  (requeatly  beld  not  wilbin 
tbe  Blatute  unlesa  it  be  nlihin  Ibe  iateatof  the 

DeUiifield  v.  Brady,  108  N,  Y.  S24;  lalce 
Sfiort  <t  M.  S.  B.  Co.  v.  SoaeA.  80  N.  Y.  839. 

Tbe  Btatulea  aie  ioieaded  for  tbe  reatriclion 
and  reflation  of  grogabops,  and,  properly 
consideTed,  bare  no  application  to  the  mau- 
agement  of  clubs  organized  by  gentlemen  for 
■octal  or  other  purposes. 

Black,  Intoxicating  Llauora.  p.  168,  DOlej 
Com.  T.  Carey,  151  Pa.  S«8;  Dowtui  t.  John- 
ten  [1895]  2  d  B.  20S. 

Tbe  defendant  being  a  bona  fide  aod  dul; 
incorporated  club,  organized  for  a  lawfiil  pur- 
pose, the  dfatribntlon  of  liquor*  oivned  by  it, 
irittioot  profit,  loltsownmembertasainere  iO' 
ddeot  totheenjojmeot  of  ttaelr  corporate  privi- 
lege*, la  Dot  a  Bale  wltbin  the  meaning  of  N. 
YTLana  1893.  chap.  401,  {^  Si. 

State,  BeU,  r.  St.  LouU  Oub,  126  Ho.  808, 
28U  R.  A.  S78;  It  Am.  &BDg.  Enc.  Law.  p. 
787:  Black  loioxicatlng  Liquors,  8  143;  Graff 
▼.  EainM.  L.  R,  8  Q.  B.  U78;  Com,  v.  Saig, 
145  Han.  IIO;  Com.  t.  Pomphret,  187  Haas. 
5U;  Seim  t.  State,  59  Md.  666,  89  Am.  Kep. 
419;  Tenneaee  Clui  v.  Dm/er.  II  Lea,  4S2.  47 
Am.  Rep.  298;  Piodmont  Club  t.  Com.  87  Ta. 
541;  SaU.  OolTimbia  Clvb,  t.  MeMaitar,  85  8. 
C.  1;  Barden  v.  Montana  Olvb.  10  Mont  880, 
11  L.  R  A.  698:  Koenig  t.  State,  88  Tei. 
Crim.  Rep.  807;  Jfmoeli  *.  Bmittffwav,  IS  Coi, 
C.  C.  604. 

Contemporuy  conatnictlon  and  ofScial  usage 
for  a  long  period  by  the  peraouH  charged  wltb 
the  ad  ml  nlii  ration  of  the  law  are  among  the 
legitimate  aids  in  the  interprelalloo  of  slalutea. 

Sutherland,  Stat.  Constr.  ^  809:  Pm^,  Wil- 
liamt,  T.  Dayton,  66  N.  Y.  867;  Potter's 
I>warr.  Stat.  188;  Brotea  y.  United  State*,  118 
n.  8.  see,  88  L.  ed.  1079. 

The  exdse  law  of  1892,  if  construed  accord- 
ing to  tbe  claim  of  reapondent,  Is  void  because 
In  violation  of  proTlslons  of  the  Constltolion 
erf  the  state  of  New  York  and  the  OoosUtntion 
of  the  United  8tBt«a. 

K.  Y.  Const  art.  1,  %%  1,  0;  U.  a  Const, 
an.  14.  g  1;  WynthoMtr  t.  Ptt^fU,  13  N.  Y. 
378. 
81  L.RA. 


Meurt.  EuBeno  naFlIngame  nnil  John 
T.  Cook,  fot  r.  '^p'>ii(lcdts: 

The  title  fo;iJI  ibis  property  wns  vested  In 
the  rorporaliiiii  i><  sorb.  A  piircb:is[ng  mem- 
ber did  not  rcoi  ivp  the  liquor  as  a  ptirtial  di- 
Tidon  or  diatributlou  of  the  liquor  among  iu 
members  tor  be  paid  of  bis  individual  money 
ilie  price  or  value  of  the  liquor  delivered  to 
him,  and  the  money  nhicb  he  cMivcred  to  the 
club  became  pnrt  of  its  assets  in  place  of  the 
liquor  be  received  from  tbe  club.  So  that  in 
anv  evetil  it  was  a  xale  pure  and  simple. 

Peoples.  rfndwM,  115  N.  Y.4i7,6L.R  A. 
129:  PeopU  v.  Bradley,  33  N,  Y.  S.  R.  562; 
I'eopU  V.  f.iArt.  7  Misc.  603;  People  v.  Sinell, 
34  N.  Y.  8.  B.  898;  Marmont  v.  StaU,  48  Ind. 
21;  Ma^lia  v.  State.  58  Ala.  34;  Peoj^  v. 
fk>uU.  74  Micb.  260,  2  L.  R,  A.  48^;  State  v. 
Horaeek.  41  Kan.  87,  8  L.  R.  A.  687;  fitaU. 
yeaark,  v.  Eetex  Club,  63  N.  J.  L.  99;  .'^ate  v. 
A'eit,  108  N.  C.  7S7,  13  L.  R.  A.  413:  Sl^le  ». 
Mereer.  S2  Iowa,  406;  Biz-karl  v.  fttyfc,  79111 
86;  State  v.  Eatii>n  Social.  U  &  M.  Cl-ab.  78 
Md.    97,  10  L.   R.   A.  64:    Kentaeky  Club   v. 


289:  Stale  V.  Loekyear,  85  N.  C.  SS8,  69  Am. 
Rep.  287. 

The  statute  under  consideration  uses  clear 
and  po::iiive  language,  and  there  can  be  no 
doDbt  but  what  tbe  legislature  intended  to 
make  an  absolute  prohibition  of  the  Mle  of 
either  siroDg  or  spirituous  liquors  by  any  per- 
son (lacludlng  corporations)  without  having  a 
license  graut^  in  pursuance  of  law. 

Smith  V.  Wmiame,  3  Mont  198;  King  r. 
Stoke  Damera,  7  Barn.  &  C.  668;  King  v.  Poor 
Laa  Gamrl.  6  Ad.  &  Bl.  7;  King  v.  BurrOl. 


NemU  V.  PeopU.  Phelpe,  7  N  Y.  97;  BidaeU 
V.  Whitater,  1  Mich.  469;  Boeley  v.  Mattingly, 
14  B.  Mon.  89;  United  Statet  v.  FiAer,  6  D. 
8.  3  Crancb,  858,  2  L.  ed.  304. 

Bales  are  oaly  permitted  to  certain  persons, 
under  certain  prescribed  conditions,  wlio  have 
been  granted  tbe  license  to  sell,  Tbe  license 
ia  a  mere  temporary  permit  todo  what  other- 
wise would  be  unlawful.  Without  a  license 
permitting  It  no  person  may  sell.  That  is  the 
command  of  the  statute. 

Metropoliiaii  Bd.  of  Bxei*»  v.  BarrU.  84  M. 
Y.  667;  People,  Preuntyer,  v.  Brooklyn  Poiiee 
Oomrt.  m  N.  Y.  93;  Cronin  v.  Stoddard.  97 
N.  y.  971;  PeopU  V,  Meyer*.  96  N.  Y.  226; 
Toangblood  t.  Sexton,  33  Mich.  406,  20  Am. 
Rep.  m-.Adler  v.  Whitbeek.  44  Ohio  8t  689; 
State  ▼.  Frame,  W  Ohio  St  890. 

The  prohibition  or  regulation  of  the  sale  of 
intoxicating  liquors  is  wlibin  the  police  power 
of  the  slate,  a  power  vested  entirely  Id  the 
legislative  branch  of  tbe  government  and  to  be 
exercised  In  such  manner  aa  the  It^lalore 
may  deem  propel. 

Cooley,  Const.  LIm.  p.  *681;  Black,  Const. 
Law,  SOI:  Boston  Beer  Co.  v.  Mauaehvt^tt. 
97  U,  8.  28,25,  24 L.  ed.989;  Mvgterr.  Santa*, 
128  U.  8,  633,  81 L.  ed.  205. 

In  the  .».  Loui*  Clvb  Cam,  ISO  Ho.  806,  M 
L.  R  A.  678,  the  court  holda  that  nnder  their 
statutes  the  word  "penon"  does  not  inclode  « 
corporatioD.  But  in  N«w  York  tlw  toaUttj 
.ta  the  mle. 
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LaFitrge  v.  Exehange  F.  In*.  Co.  82  N.  T. 
863:  /VP^  ▼-  ■A'<:>«  >^*  a  <e  ^.  &  £  Cb. 
74  N.  T.  803. 

TbiB  ia  not  a  caw  where  tbe  omUslDn  of  tbe 
officers  of  the  Uw  to  eoforce  Its  plain  com- 
mand.  or  where  tbe  lotig  and  coaticued  viola- 
tioo  of  the  law  by  clul>a  witboul  being  prose- 
cuted, can  be  relied  upon  aa  a  legitimate  argu 
ment  tbat  uuiee  or  custom  or  practical  cod- 
Btrucllon  should  be  regatded  by  tbe  court  as 
aDj  advantage  In  delfi  mining  lbs  meaning  of 
IhJsatiituIe. 

Bs  UanhatUm.  8av.  ImU  83  N.  T.  142;  Fan 
Loon  T.  LyoM.  61  N,  T.  23;  Marilt  t,  CVfm 
*i-<in,  187  tJ.  S.  681,  84  L.  ed.  775;  VniUi 
Btata  T.  OraAam.  110  U.  6.  216, 28  L.  ed.  126. 

H»icbtt  J.,  delivered  the  oploloD  of  the 

The  offeose  of  ivhich  the  defeDdaot  a'ands 
convlcled  ii  tbat  of  selling  gtrong  and  spl^i^ 
uoua  liquors  to  be  drunk  upon  toe  premises, 
without  a  license,  in  violation  of  g  81,  of  chap. 
401.  oIlbeLnwBof  1809. 

On  the  28tb  day  of  Januaiy,  180G,  one  Leo- 
pold H.  Staik  made  a  wrIttcD  order  upon  a 
Sleceof  papei  foi  twe  glassea  of  liquor,  and 
elivered  lb«  lame  to  the  steward  of  tbe  de- 
fendant, who  filled  tbe  order  from  tbe  slock  of 
llquore  belonging  (o  the  club,  and  the  aaine 
wiB  Berved  to  Stark  and  bla  associatea,  who 
diHtik  It  upon  the  premiset.  Tbej  wer«  all 
members  of  the  dub.  The  following  evening 
Btark  paid  tbeslewaid  IbereforSOcenta,  whicE 
went  into  tbe  treasor;  of  tbe  club. 

The  defendant  waB  regnlarly  Incorporated  on 
the  lOih  day  of  February,  1881,  as  a  Bocial 
club,  to  establish  and  malatalu  a  library,  read- 
ing and  aswmbly  rooms,  and  to  promote  social 
intercoune  among  Its  members.  It  te  man- 
aged by  a  board  of  trueleee  with  a  membership 
limited  to  one  buudred  and  fifty  persons  of 
full  age  and  reaidents  of  the  dty  o(  Albany. 
A  periton  can  be  admiUed  as  a  member  only 
wben  proposed  by  some  member  to  whom  be 
la  personally  known,  and  upon  the  recom- 
mendation of  the  board  of  trustees,  and  by  an 
election  by  tbe  membere  at  a  tegular  meeliog 
of  the  club  try  a  two-thirds  vole.  The  initia- 
tion fee  is  $50,  and  the  annual  dues  $80. 

Tbe  defendant  malniolna  n  clubhouse  al 
tbe  coiner  of  Division  and  South  Pearl  streets, 
in  the  city  of  Albany,  in  wblcb  there  are  par- 
lors, a  ballroom,  dlningroom,  kitchen,  library, 
cardrooms,  billiard,  pool  and  storerooms,  witb 
apartments  for  the  janitor.  Ueals,  cigers  and 
liquoiB  are  served  to  members  of  tbe  club  upon 
their  written  orders  at  a  priceflied  therefor  by 
the  bouse  committee  of  tbe  board  of  imstees 
which  is  charged  to  the  member,  who  pays 
therefor  monthly.  Tbe  money  so  paid  Id  by 
the  members,' together  with  the  annual  dnee,  U 
used  In  defraying  tbe  general  expenses  of  the 
club,  tta  library,  reading  -  rooms,  servants, 
lights  and  fuel,  aud  In  keeping  op  its  stock  of 
provisions,  cigars,  and  liquors.  Ill  business 
la  conducted  solely  for  tbe  entertainment  and 
tecreetioD  of  Its  members,  and  not  for  tbe  pur- 
pose of  deriving  a  profit  beyond  the  defraylog 
of  its  ezpensea.  Residents  of  tbe  city  of 
Albany  may  be  Introduced  to  the  club  by  any 
member  Ibereot  once  a  year.  Nonresldenrs 
may  in  like  manner  be  Introduced,  not  to  ex 
81L.R.A. 


ceed  ten  times  a  year.  A  member  intiodudiig 
a  visitor  Is  required  to  register  hta  name  to  ■ 
book  kept  for  tbat  purpose,  and  to  be  respon- 
iiibte  for  bis  conduct  while  in  the  clab-home. 
From  ten  (o  twelve  enterlainmeo la, —social,  Ht- 
trary,  musicHi,  end  dramatic. —are  given  annu- 
ally, to  which  (he  female  friends  of  membon 
are  invited. 

Tbe  statute  under  which  tbe  defendant  was 
Indicted  provides  as  follows:  "Ast  peraon 
who,  without  faavinir  a  license  granted  to  him 
in  pursuance  of  a  law  of  this  slate  permitting 
bim  to  sell  either  strong  or  spirituous  liquors, 
winea,  ale,  or  beer.  Bhall  sell  Btroug  or  spirit- 
uous liquora,  wines,  ale,  or  beer  In  quaniitiea 
of  less  than  five  gallooa  at  a  time,  or  shall  aell 
any  strong  or  spirituoua  liquor,  wine,  ale,  <x 
beer  in  quantities  of  five  gaJloua  or  more  at  a 
lime  to  be  dnink  or  uaed  on  the  premiaea 
where  (he  same  shall  be  sold,  or  In  any  garden 
or  enclosure  communicating  with  such  prem- 
ises, or  in  any  public  street  or  place  contigu- 


to  direct  tbe  Jury  to  find  a  verdict  of  acqalllal 
on  tbe  grounds:  First,  that  tbe  fads  proved 
do  not  constitute  a  crime.  Second,  that  tbo 
facta  proved  do  not  ahow  that  the  defendant 
has  violated  %  81,  cbsp.  401,  of  tbe  Lawi  of 
I8B3  or  any  of  the  provisions  of  said  chap.  401 
of  the  Laws  of  1862.  The  court  refused  to  so 
direct,  and  an  exception  was  taken  by  tba  d»- 
fendiint. 

The  court  waa  then  aaked  by  the  defendant 
to  charge  that  "the  disposing  of  wines  and 
liquors  by  the  defendant  i*  not  a  s^le  of  th« 
same  within  the  meaning  and  Intent  of  Uie 

Erovlslonsof  chap.  401.  Laws  of  1892,  or  of  lb* 
iws  ^endatory  or  supplementary  thereto, 
and  that  Ibe  furuisliing  of  wines  and  Uqnois 
by  the  defendant  to  its  members,  as  shown  bj 
the  evidence,  is  not  a  violation  of  %  81,  chap. 
401,  Laws  of  1882.  nor  a  violation  of  any  of 
the  provisiona  of  said  act."  This  was  refused 
and  an  exception  was  taken. 

Much  has  already  been  written  wlib  refer- 
ence to  the  liability  of  social  clubs  under  ex- 
cise laws.  An  impression  has  prevailed  that 
they  were  not  brought  within  (he  proviElon* 
of  the  statute,  and,  consequently,  thouseoda 
of  clubs  have  been  organized  all  over  thecoun- 
try,  by  hotel  and  saloonkeepers  who  had  tieen 
refused  a  license,  for  the  purpose  of  evading 
tbe  laws  with  reference  thereto.  Tbe  device* 
adopted  by  these  so-called  clubs  were  numer- 
ous, and  In  many  Icataacea  ingenious.  It, 
however,  has  not  been  difficult  to  ascertain  tbe 
true  purpose  and  Intent  of  their  organisation. 
And  tbe  courts  thus  far  have  not  failed  to  un- 
mask such  schemes,  and  hold  the  organizers 
thereof  responsible  for  a  violation  of  the  law. 
But  this  defendant  is  conceded  to  be  a  legiti- 
mate club,  regularly  organized,  of  many  years' 
standing,  and  conducted  for  the  purpose*  men- 
tioned in  its  articles  of  Id  corporal  Ion. 

Tbe  first  question  is.  Has  tbe  liability  of 
such  a  club  ever  been  determined  by  this  court? 
Upon  this  question  tbe  counsel  for  the  reepect- 
Ive  parties  differ  witb  reference  to  what  was 
decided  in  the  case  of  Prople  v.  Andreirs,  US 
N.  Y.  427,  8  L  R.  A.  138.  In  that  case  tbe 
prncral  term  held  tbat  social  cluba,  organized 
,  for  legitimate  purposes,  were  autliomed  by 


..CoeH^lc 


ttM  itatnte;  Oist  the  propettj  of  the  club  wn 
Id  diect  Um  Joint  propertr  of  the  memben, 
■Bd  tliftt  tba  iimiiihlng  of  llaaon  of  tbe  dub 
to  lu  memben  by  the  steward  wm  Dot  a  viola- 
tkn  of  the  statnte.  Tbere  waa  eridence,  bow- 
ova.  In  that  case  tebdlog  to  ahow  that  tbe  club 
WM  a  fiauduteot  conceni,  organized  for  the 
imrpoae  of  evading  tbe  law  by  a  laloon  keeper 
■nho  had  been  refueed  a  lIceDw;  that  aoj  per- 
floo  could  joio  tbeclaboponthe  paymeDt  of  00 
cntta,  which  waaretarned  to  him  upon  hU  with- 
drawal, and  that  tbe  only  ob^et  and  purpose 
of  ttie  organlEBtlon  were  tbe  tale  of  strong  and 

Sliltaoua  liquors.  The  genera]  term  reached 
t  concluBloD  that  the  trial  court  sbouM  have 
BUbniitud  to  the  Jur;  the  question  as  to 
-whether  tbe  organizatfon  was  a  scheme  or  a 
derice  to  ende  the  excise  law.  SO  Hon,  999, 
609. 

Upon  Ibis  question  tbe  court  of  appeals  dif- 
fered with  Ihe  general  term,  holding  that  the 
queatloD  of  sale  under  the  statote  depended 
apOD  the  <^aracter  of  tbe  act.  Tbe  opinion 
culs  attention  to  tbe  evidence  In  much  detail, 
teodhig  to  show  tbe  fraudulent  character  of 
theorganisatioD;  that  tbe  sales  were  made  for 
cash,  and  the  bnslness  conducted  In  every  rea- 
poct  at  In  M  otdlnaiy  saloon,— and  then  con- 
elndca:  "Whatever  majr  be  tbe  merits  of  tbe 
e  prescribed  by  the  orgaoizatiou  It  has 
' '     ~      It  did  not  control  or  govern 


no  effect  here. 

tbepartiea.'' 

We  are  aw 


e  aware  that  it  has  been  generally  un- 
deraiood  that  this  court  in  that  case  intended 
to  hold  clubs  liable  under  tbe  staiate,  and  that 
tlM  general  terms  In  several  Insuncee  have 
■abeequently  ao  held,  resting  their  dedalons 
npon  that  cae&  PWpte  v.  StngU,  U  IT.  T.  S. 
R  808;  iWpb  ▼■  Bradtei/.  38  N.  Y.  8.  R  062; 
PupU  V.  CuArs,  7  Misc.  SOS.  But  such  was 
not  tbe  Intention  of  thta  court,  and  to  tbat  ez- 
teotiis  determination  has  been  ninunderstood. 
The  queation  here  presented  must  therefore  be 
regirded  na  undecided  and  atill  open  (or  con- 
mervtloQ. 

Id  11  Am.  &  Enjt.  Enc.  Law,  p  727,  It  is 
asfd  that  "tbedisiributionof  llquoia  bv  a  bona 
flde  club  amongits  members  Is  not  s  sale  within 
ttw  iohibltioo  of  a  liquor  law,  even  tbougb  tbe 
person  receiving  tbe  liqaor gives  money  in  re- 
tnm  for  it,  and  the  law  probibiiing  the  sale  of 
Uqnor  on  Sunday  does  not  apply  to  such  a 
club.  It  is  otherwise,  however,  where  such 
club  is  simply  a  device  resorted  to  as  a  means 
of  evading  the  statute." 

Black  on  Intoxicating  Liquors,  at  6 143, 
ftfter  referring  to  the  authorities  in  the  differ- 
ont  states  upon  the  sublect,  concludes  ss  fol- 
lowi:    "Upon  the  wbole,  therefore,  notwith- 


tbe  one  band,  if  the  object  of  tbe  organization 
fs  morely  to  provide  the  members  wtib  a  coa- 
wnient  method  of  otrtalDlnc  a  driok  when- 
over  they  desire  It,  or  if  the  form  of  member- 
ship is  no  more  than  a  pretense,  so  that  any 


penoo,  wHbont  dlaetlminatlon,  can  procure 

liquor  by -■-'--  --' ---.---.-  --  .— 

Ing  a  ti<±( 


J  signing  his  name  In  a  booh  or  bny- 
xet  or  a  chip,  thus  enabling  tbe  propri- 
etor 10  conduct  an  lllidl  traffic,  then  ll  falls 
wtthtn  the  terms  of  tbe  law.  But  on  the  other 
hand.  If  the  dub  is  organized  and  conducted 
in  good  faith  wtth  a  Umlted  and  selected 
a  L.  B.  A. 
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hershfp,  really  owning  its  propertr  1»  ^^ota- 
mon,  and  formed  for  social,  llierarj,  ar^stlc, 
or  oUier  purposes,  to  which  the  furnbhtne  of 
liquor  toils  membeis  would  be  merely  tati- 
dental,  in  the  same  way  and  to  tbe  same  ex- 
tent tbst  the  supplying  of  dinners  or  dally 
papers  might  be,  then  ft  cannot  be  considered 
as  within  either  the  purpose  or  letter  of  the 
Uw." 

In  Oraf  v.  Eeant,  L.  R.  8  Q.  B.  Div,  873. 
the  appellant  was  a  manager  of  a  club  under 
the  supcFTlslon  of  trustees,  in  whom  all  the 
property  of  tbe  club  was  vested.  The  club 
was  not  licensed  for  the  sale  of  Intoiieatlng 
liquors,  but  these  were  supplied  at  fixed  pncea 
to  members  for  consumption,  tbe  money  pro- 
duced thereby  going  to  tbe  general  fund  of  tbe 
club.  The  manaser  in  tbe  course  of  bis  em- 
ployment suppUea  liquors  to  a  member.  It 
held  that  It  was  not  a  sale  within  tbe 
ling  of  the  llcengingact.  Field,  J.,  In  de- 
livering the  opinion  of  tbecourt,  says:  "The 
question  here  is,  "Did  Qraff,  the  manager 
who  supplied  tbe  liquor  to  Foster,  effect  a 
sale  by  retaJlT     I  think   not.     I  think  Foster 


ment  of  a  bargain.  Tbere  was  no  bargain 
here,  nor  anv  contract  with  Graft  with  respect 
to  the  goods.  Foster  was  acting  upon  bla 
rights  as  a  member  of  tbe  club,  not  by  reason 
of  any  new  contract,  but  under  bis  old  con- 
tract of  sBaodatlon,  by  which  be  subscribed  a 
sum  to  the  funds  of  the  club  and  became  en- 
titled to  have  ale  and  whiskey  supplied  to  him 
as  a  member  at  a  certain  price." 

In  8taU.  BtU.  v.  8t.  Lovi*  Club,  36  L.  R.  A. 
GT8.  126  Ho.  308,  It  was  held  tbat  tbe  diatrl- 
bulion  of  wines  or  other  liquois  among  tbe 
members  of  a  sodal  club  which  Is  a  bona  flde 
organization  with  limited  membership,  admis- 
sion to  which  is  only  ou  a  vote  of  tbe  govern- 
ing board,  and  with  common  ownership  of 
property,  is  not  a  sale  of  liquor  within  the 
meaning  of  the  Uissouri  dramshop  set.  This 
h  a  recent  case,  and  tbe  opiniou  cont^ns  a 
review  of  alt  of  lbs  dedslons  upon  the  subject. 

Tbe  courts  in  our  sister  states  ate  In  conflict 
upon  the  question  discussed  in  tbe  abovecases. 
Many  of  the  decisions  are  based  upon  local 
statu  tes  differing  materially  from  our  own,  and 
other  cases  are  disposed  of  apoo  Ihe  ground  of 
tbe  fraudulent  character  of  Ibe  organlzatloo. 
Attention  Is  called  to  Qm.  v.  Smio,  145  Uass. 
119:  Seimv.  Stale.  OS  Hd.  066,  W  Am.  Bep. 
419;  Ttnntttu  Clvb  v,  Dma;  llJjea.  463,  47 
Am.  Rep.  898:  Piednwnl  Olvb  v.  Com.  87  Ta. 
641;  State,  Coiumbia  Ctub,  v.  MeMaHer.  8S  S. 
C.  1;  Bant&n  v.  Mmtana  Clvb,  10  Mont  880, 
11  L.  R.  A.  OSS;  Seenig  v.  Stata.  88  Tex.  Crim. 
Rep,  867;  PeopU  v.  Soute,  74  Mich.  250,  2  L. 
R  A.  494;  8taU  v.  OiraeA.  41  Ean.  87,  8  L. 
R.  A.  681;  Stale.  Neaark,  v.  Asa  CUtii,  58  H. 
J.  L.  »9;  Stale  v.  Loel^ear.  06  N.  C.  688,  SS 
Am.  Bep.  3S7i  State  v.  Xeit,  108  N.  O.  787, 
13  L.  R.  A.  412;  State  v.  Meretr,  83  Iowa,  400; 
mekart  v.  PeopU,  78  Bl.  86;  BtaU  v.  SulMS 
SoeinC.  L.  a  M.  Clta,  78  Md.  07, 10  L.  R  A. 
64;  Kentueks  Club  v.  LattittiOe.  M  Kj.  i" 
SetaeU  y.BenHnptaf,  16  Oox,  a  0.  SH;  C 


Setiea  V.  BenHnmtMi,  16  Oox,  O.  O. 
V,  FOmpMrtt,  187  Msm.  5S4-SST. 
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Hkw  Tobx  Couxt  of  Apteau. 


a  fuD  mod  elaborate  dlKnalon  of  the 
_  ra  refer  to  Black  od  lotoxlcating  Ugaon, 
g  148,  ana  10  Stait  BtU.  t.  St.  LovU  CttA,  ra- 
ptv,  A.  fartber  dlKuuloa  of  tbem  bere  we 
do  not  deem  neceMtry  or  proBtab]^  for  tbe 
questloD  preaeuted  mmt  be  deternifoed  upon  a 
cDQstrucllon  of  our  own  aiatuU.  It  flnt  pro- 
Tide*  tor  Ibe  creation  o(  boarda  of  ezctie  Id 


board  of  excise  may,  wbeo  antborlied  by  law, 
aod  not  otherwiie,  gnot,"  etc ,  a  license.  It 
then  apeciflea  tbe  cases  in  whicb  a  Uctmte  ma; 
be  granted:  Pint,  to  the  koeper  of  an  ino, 
tavern  or  hotel;  second,  to  tbe  Keeper  of  a  la- 
loon;  third,  h>  the  keeper  of  a  saloon  for  the 
sale  of  ale  and  beer  only;  fourth,  to  the  keeper 
(d  a  store:  and  fifth,  to  the  ke«per  of  a  drag 
store.  The  statote  contalos  no  proTision  au- 
thorizing the  Isaulng  of  aliceoMto  a  club  or  an 
organization  of  the  character  of  the  defeQctant. 
And  It  was  conceded  on  the  pert  of  tbe  learoed 
district  attorney  upon  the  argument  that  tbe 
defendant  was  not  an  Inn,  tavert),  or  hotel,  a 
■alooD,  store,  or  drug  store  within  tbe  mean- 
ing of  tbe  act  which  permuted  boards  of  excise 
lolsiiie  a  license  to  it.  We  are  thus  brought 
to  a  cODslderalJon  of  tbe  proTisions  of  %  81, 
tmder  whicb  tbe  defendant  was  indicted.  It  is 
prohibitory  as  to  form  and  character  of  the  sale 
of  strong  and  spirituous  liquors  wines,  ale,  or 
beer  by  a  person  without  hsvinE  >  licenae.  It 
provides  that  a  person  offending  sball  be 
Kuflty  of  a  misdemeaQor.  Thlssectlon  doubt- 
less must  be  considered  in  connection  with  ^  19, 
which,  as  we  have  seen,  regulates  the' sale  of 
strong  aod  spirituous  liquors  by  requirlDg  per- 
sons wbo  engage  in  that  SnsiDeas  to  first  procure 
a  llcense,«DdBpedfieB  the  kinds  of  license  which 
tbe  board  of  excise  may  tesne.  The  fact  that 
dubs  of  the  nature  of  the  defendant  are  not  in- 
cluded witbic  its  prorlsions  has  an  important 


oonsiruction  placed  upon  a  statute  penal  In 
character,  by  public  officers  cbareed  with  tbe 
dn^  of  execullDK  Its  provisions  for  many 
years,  may  properly  t)e  considered  in  deiermln- 
mg  the  legislative  inteDtloD.  Potter's  Dwarr. 
Stat.  183,  184;  PeopU,  WiUiarn*.  v..  Dayton,  OS 
N.  T.  387-378;  Brmiin  v.  GniUd  Stata.  118  U. 
8.  S68,  38  L.  ed.  1079.  Upon  this  lubleci  ihe 
evidence  shows  that  clubs  Id  this  state  have 
exbled  for  a  long  period,  that  tbey  have  not 
Bl  L.  R.  A. 


known  fact  that  they  bare  kcot  as 
hand  stocks  of  liquors  which  they  distrUnled 
to  their  members.  Was  H  llwn  iDtended  that 
tbe  distributloD  of  liquors  by  aclub  amoagtti 
members  sbould  be  a  sale  within  tbe  oontem- 
platlon  of  the  statniet  It  so  commiadmen 
of  eidse,  police  offlcen  and  district  attar 
neya  have  for  many  years  neglected  tholr  offidsl 
duUet. 

As  we  hare  seen,  the  defendant  fa  a  sacU 
dub  organlKed  under  tbe  statute  for  a  legiti- 
mate purpose,  to  which  tbe  fumlsbing  at 
liquors  to  Its  member*  i*  merely  Inddeotal 
and  is  not  unlike  tbe  supplying  of  din- 
ners or  articles  which  Uie  membet  may 
desire  for  his  own  comfort  aod  entertain- 
ment. The  defendant  has  a  limited  and 
selected  membership.  And  while  the  prop- 
erty and  suppllea  are  technically  owned  by 
tbe  club,  each  member  Is,  la  equity,  an  equal 
owner  in  common.  It  was  not  organized  for 
Ihe  pur  pose  of  ecgaglDic  in  a  tusbeea  for  profit, 
or  for  the  traffic  in  Tlqnora.  It  eogagea  in  no 
business  other  than  that  which  perils  to  the 
reading-rooms,  snd 


der  of  the  member  at  a  price  fixed  by  the  offi- 
cers of  Ihe  club  deigned  to  cover  tbe  puicbaas 
price  and  dtsbursements  in  serving.  These 
orders  pass  to  the  steward  or  treasurer  of  tbe 
club  and  are  charged  against  the  member,  who 
setlle*  therefor  monthly.  We  think  that  Ibe 
transaction  with  Stark  did  not  amount  to  a  sale 
wiibin  the  meaning  of  the  statute.  It  was  but 
a  distribution  among  the  members  of  the  cinb 
of  tbe  property  that  belontred  to  tbem.  Tlie 
fact  that  a  payment  was  made  does  not  change 
the  characler  of  tbe  act,  for  it  was  but  the 
means  adopted  by  which  each  member  could 
receive  hia  own  and  not  that  belonging  to  his 
fellow  member.  The  payment  went  mto  the 
treasury  to  ultimately  restore  that  which  he  had 

We  think  the  court  erred  In  refoFlng  to 
chsrEe  as  requested  that  Ibe  act  charged  against 
the  oefendant  was  not  a  violation  of  the  tiM- 
uU!,Anilh*lt^jadffmentqft/lt(Jeit«rai  Twm 
and  Court  of  Banoitt  AouU  is  rtwrstd^  and 
the  defendant  discbarjed. 

All  concuc 


,dbyCoogIe 


StA«  T.  Dusar. 


WIBCONSIH  BUFREHB  OOUBT. 


ERTATE  of  WlKondn,  Betpl., 
Jtmes  S.  DUKET.  Apft. 


t.<.IH,tlMtthalwWmtui«ilMU 

•  tolBpri*- 

for  want  of  JnrMloUan,  doM  not  operate  to  r»- 

-"- '--irelatlaDof  tlieooDTlot,iTbiofa 

•I  br  the  letiMDM,  mider  Bav. 


APPBAL  bj'  defenduC  from  a  Jadgtnnt  of 
the  drcait  Court   for  JUhland  County, 
o«>Tlctliig  blm  of  adulteiT.    Stvtntd, 

SUlaoeot  bj  PlBn*r,  J.: 

Thb  caM  oomei  before  tbe  oonrt  upon  ez- 
eepdou  under  g  4790.  Rer.  BtaL  from  whldt 
It  appeui  tbat  tbe  defendant  wu  tried  and  con- 
Tfcied  tn  the  circuit  ooart  for  JUhland  ooantf 
upon  an  loformatton  cbarfinfc  bf m  willi  baviog 
on  tbe  01b  of  Uaj,  1898,  at  tbe  coaoty  of  Aab- 


tben  and  tbere  tbe  lanful  wife  of  Willlaiii  G. 
Fieoch.  wbo  waa  tben  and  tbere  still  alive,  etc 
Tbe  CUB  waa  mbmttted  lo  the  jarron  a  sllp- 
nlalloD  of  facta,  namelr:  Tbat  William  O. 
Freticb  and  Luct  H.  Freni-b  were  married 
about  the  year  187S,  and  are  both  dill  living; 
that  in  June,  1801,  WilKam  Q.  French  wat 
convicted  of  murder  in  ibe  first  dexrea,  and 
ientenced  to  Imprlaonment  for  life,  and  aaid 
scDteoce  wae  executed  i  that  Hay  32,  189)), 
the  nipreme  conrt  of  WlaconBlo  re*erMd  Bncfa 


T,  IngentnL 

II.  IttatM}/ <lf  a  eonBleUon. 
ttt.  tfftet  of  an  aj>ptal  from  tonotMon. 
TV.  Ef  CM  of  emmMaUon  nf  tfta  tnltn 

T.  dnvletioninantitheritaU. 
TT.  BctroaettMsfeeCo/Matutc. 
TU.  AlUgatlon  of  tnfaminu  crtnu. 
TUL  When erioKU prior tfimarrlagt. 
IX.  Conviction  a>  drwrlion. 
Z.  CbTMod  with  srudW 
XL  Convtetlnn  oi  a  bar  to  Mmfos  by 
eimvteUd. 


L  Aigmeral. 
law,  mdependent  of  atatutorrenaol- 
ment.  loe  oonrloUon  and  aeotenoe  of  elllier  hua- 
buid  or  wife  waa  not  a  vnmnd  for  dlvoroe  or  aa 
■DDitimeDt  of  tbemarrlBco  relattoo. 

Id  most  of  (he  itatMOf  tlie  DnUm,  bowever,SDota 
eoovlctlon  and  Moteoo*  have  been  mads  a  statn- 
\ary  groaod  foradeeteea  vinmilo. 

Ilwre  are  tome  tew  states,  bowevw,  wbiidi  make 
tbe  commltaient  and  amteooe  a  cronod  for  an 
Kbaatfute  soouloMnt  of  tbe  marrtage  without  aar 
prooeedlDiia  bj'*'' of  dlvoroe  or  irtberwlae.  nk 
will  be  found  to  be  tbe  esse  m  Halne,  HMiltan, 


Id  Atsbaina  Imprlsoiiment  In  any  state  P4 


reara  or  lonver,  la  a  vronnd  for  OiTotoe.  avii 
Code,  ad.  1MB,  I  UK,  p.  BK. 

Aad  Id  Artaonaoonvlatlonof  ateloDraftermari- 
rface.  and  imprisonment  In  mnr  TMriMi>,an  a  froond 
Cor  dlvoroe.  but  cannot  be  proseouted  until  six 
^HMitha  after  ooovumon,  provided  tbat  oae  !•  not 
eoavMed  on  the  pvldenoe  of  the  other,  and  a  par- 
«oo  does  DOt  take  awar  the  rlffbt.    Bev.  Stat,  ed, 

■an.  I  nu,  p.  at. 

Bo.  hi  Arkansas  ooDvlotloa  of  felosr  or  oUwr 
InfaiBoiM  (tiow  entltlaa  the  Innooent  par^  to  a 
m-roam.   DMr.  Stat.  ed.  UN.  cbap.  IC  I  OU.  p.  SOb 

Am  hi  CalUorsIa  the  oooviotloa  ot  a  tekur  la 
II  L.K  A. 


v.  Code.  rd.  ISM,  I M, 


frouDd  for  dfvorae.    Deer. 

Or  the  Colorado  tlatutea  the  convicttno  of  a 
orlme  or  Infamous  offen«e  entitles  Ibe  tnnooent 
pBrt'7lDadivoro&    lUIUs- Anno.  Biat.  obap.  IS.  p. 

Sn,  In  t^onneotlout  amonw  the  uamlory  Hraundi 
forwhlch  divorce  mar  be  Krani«a  will  be  found, 
•enteaceto  Imprisonment  for  life,  und  the  codvIo- 
tkmof aDlntamoiuiGrlmelDvoU-InK  avlolstlon  of 
oonjDsal  dutr.aubjecUnr  the  offender  to  imprls' 
oemeDCin  the  state  prison.    Gen.  Stat.  ed.  188B,  p. 

8o.undertbeBevtaedOode  of  the  DMrtot  of  Co- 
tnmUsor  I8GT  sealenoe  ot  imprison  meat  for  lit* 
or  for  seven  jreara  or  more  wai  a  «ntu  lory  ground 
for  divorce,  but  It  would  Kem  tbat  bv  the  act  of 
June  U,  Igao,  chap.  158.aD(I  June  I,  U7D,  chap.  US, 
tbe  tante  la  doc  now  a  srouDd  of  dlvoroe,  Bev. 
etat.  I  Tsa.  p.  as. 

And  uDder  tbe  lawi  of  Delaware  the  oonvloUoD 
Id  or  out  of  tbe  state  after  marrlase,  of  a  crime 
madesQohnaderUie  state  law,  no  matter  whether 
such  orlme  wa*  perpetrated  before  or  after  mar- 
riage, la  a  STOund  of  dlvoroe.  DeL  lAwa,  ed.  IMS, 
dup.  IS.  1 1,  p.  He. 

In  Oeorvia,  under  the  Code,  a  sentenos  of  ink 
laisODmeatfortwo  or  more  rears  torsn  ofleDssln- 
volvinr  moral  turpitude  tsa  Rronnd  for  total  dl- 
voroe.   Oode.ed.UBt,p.aaB.llTlC.subdlv.S. 

So,  In  Idaho  the  oonvlotlon  of  a  felony  enti- 
tles tbe  Innooent  part;  to  a  dlroroe  under  tbe 
laws  or  that  state.    Bev.  BtaL  ed.  UBT,  I  tiOl,  p.  HM. 

Bo,  the  Bevlaed8tatuteeofllllni>ls  mate  the  eon- 
rlotlon  ol  felonr  or  other  Infamous  orlme  a  around 
of  divOToe.  i  BTarr  fe  0,  Anno.  Stat.  ed.  IM,  p.  BSS, 
efaap.nfLll. 

And  the  Bevlsed  Statutes  of  iDdlana  make  th« 
oonrlatlon  after  marriage  In  anrooun^.of  «lth«r 
party,  of  an  Infamooa  oime.  a  around.  1  Bev. 
Stat.  Hyer'a  cd.  18B§.  I  UOg. 

Id  Iowa  tbe  oonvlotJoD  of  felony  after  m 
vMAisadlvoroeundertiieOode.  IHoCIsln'aA 
Oode.  ed.U8S,  p.  S01. 1 SU4. 

AndinEansaathe  convtotloa  of  felony  and  Im- 
prtaonment  therefor  anbsHquent  to  tbe  marrlB(e  It 


•.IdlOL 


«,byCoogIe 


WnomntK  SurBma  Godbt. 


wnteDce,  and  granted  a  new  trial;  that  on  Uay 
0, 1»8S,  aaid  Lac;  H.  Fnncb  and  lb«  defendaDt 
were  married,  and  lived  together  aa  man  and 
nlfo  up  to  Ibe  time  of  fale  arreet  tot  Ihla  offenae; 
that  before  auoh  marriage  the  defeodaot  bad 


Elseparation.wfthoot  further  Judicial  proceed- 
j>,  en  tilling  bim  U>  marn  her  without  the  1d- 
terrentinD  of  a  decree  of  dlVotce;  that  the  mar- 
riage was  oonsummated  on  aaid  facta  aod  ad- 
rice,  and  had  qo  reference  to  proceedingB  in  the 
luprpme  court;  that  the  defeudant  at  the  lime 
of  the  marriage  knew  of  the  proceedings  then 
pending  in  anch  court  for  a  new  trial;  and  that, 
after  the  reveraal  of  the  senteuce,  defendant 
was  adnscd  bv  counsel  that  such  reversal  did 
not  restore  William  O.  French  and  Luc;  H. 
French  lo  their  marital  rights,  and  that  the  de- 
fendaut  would  teatU^  that  Buch  marriage  was 
made  hj  hint  in  good  faith.  The  prosecution 
and  deFense  thereupon  rested.  Defendant 
moved  the  coart  to  direct  a  verdict  in  his  fa- 
vor, go  the  ground  that  the  state  bad  failed  to 
prove  a  esse,  but  the  court  refused  such  direc- 
tion.    The  court  charged  the  Jury:    (1)  That 


If  thev  found  the  -facU  itlpalated  againrt  the 
deteodant  bj  him  to  be  tru^  and  the;  wera 
■atlsfled  therefrom  of  defendani's  guOt,  tbej 
■hoold  convict  bim;  i^i  Tbst  if  the  convic- 
tion and  sentence  ot  WlUlam  G.  French  bad 
been  legal,  it  would  have  been  a  complete  de 
fense,  but  the  supreme  court  reversed  the  Judg- 
ment of  sentence,  and  held  the .  same  to  be  in- 
valid; (S)  That  as  a  matter  of  law,  tbecoovlctloa 
of  William  O.  French  being  Illegal,  it  was  no 
defense  which  would  be  of  anv  avdl  or  bene- 
flt  to  the  defendant  Eiceplioni  were  taken 
to  the  refusal  to  Instruct  the  jur;  aa  requested, 
and  for  giving  each  of  the  several  instructioBa 
stated. 

Mutn.  Tomkin*  U  Merrill,  for  appel- 
lant: 

The  proTirioD  of  the  etatnle  Is  that  on  the 
bappenlne  of  a  certain  event  then  the  marriage 
tie  shall  be  dissolved,  that  is,  the  relaiioD  of 
husband  and  wife  shall  ceaae  to  ezist.  Tbla 
relation   is  not  a  contractual  relation  but   a 

Bishop.  Har.  &  Div.  S  B67:  Cooler,  ContL 
LIm.  g  182. 


Gnder  tlie  Oeneral  Statutes  ot  KentuokT  ron- 
deiniialioD  Tot  felony  In  ttaat  stale  or  elsevliere  U 
a  BTOund.    Slat.  ed.  18S1.  chap.  aS,  an.  :^  I  ItllT. 

So,  In  the  Loulriana  Code  coniieninstion  lo  an  In- 
famous puniehment.  or  where  the  party,  being- 
charged  vUh  an  Infamous  otfense.  Beet  from  ]us- 
tdce,  is  made  tlie  ground  lor  a  dlvoroe  f  rem  beiland 
board.    BeT.Coi}e,ed.l88a.tltle5,art.U8,p.S8. 

Aoibr  arUele  UBot  the  same,  married  peneni 
mar  olalni'  redproesUy  ■  divoiee  for  the  oaueea 
named  liKhe  prior  section,  butezeept  where,  tnlo- 
aUa.  there  have  been  a  eonvlotlon  and  seateoce  no 
dtvoioe  can  be  granted  unless  a  Judsmant  of  lep- 
aration  hw  been  deoreed  and  a  rear  ha*  expired 


Under  Maine  Bev.  Btas.  ed.  188B,  ohap.  Kk  I  L 
p.  mo,  the  eenteuoe  of  eltlier  party  to  Imprtoon- 
ment  tor  life  and  uonSnement  under  it  llisrii  re 
the  marrlaffe  vttbont  lesal  prooeas. 

The  Publlo  Slatotea  of  Kaawehueetta  make  pio- 
vIbIod  for  a  divorce  when  either  party  baa  been  sen- 
tenoed  to  ooaflnenient  at  hard  labor  for  life,  or  fnr 
live  year*  or  more  In  the  nateprlaoo,  or  In  alall  or 
hnnaeof  correotloii,and  alio  declare  thata  pardon 
(raoted  to  the  snllty  party  after  such  a  divorce  will 
not  restore  the  eonjusalrlgbta.  FubLBtat,ed.lSST, 
ohap.  140, 1  a,  p.  BU. 

Under  the  Barised  Slatnteaof  HlohlBantbesen- 
tSDoa  of  imprisonment  tor  Hfe  In  any  priaoo.  Jail, 
or  bouse  of  correotlon  abeoluitfy  dissolve*  the 
■nrrlase  without  a  divorce,  bimI  a  pardon  does  not 
leebne  the  party^  richta.    *  How.  StU.  ed.  IKS, 

title  n,  ohap.  m,  i  am.  p.  itei. 

And  Id  Hlnneaota  Ibe  eentenee  of  Imprlsoninent 
In  a  state  priaoo  aubeequent  to  the  marrlaBe  Is  a 
vrouod  for  dlvoroe.  aod  a  pardon  doea  not  reaiore 
tbeeonjusarrlsbis.  lOen.  Stat.  ad.  isn,  ohap. «, 
title  ].  II  a.  T,  p.  an. 

AndasiinUar  piovlsioiita  oontaiiied  In  the  HIm- 
isslppl  Code,  whioh  nwkee  the  senienoe  to  the  penl- 
tenttary  ■  Bianod  for  dlviuipe.  pravlded  the  foilty 
party  k  not  pardoi>ed  before  tMlnff  sent  tliMe. 
Amm.  Code,  ed.  ISM,  ebBp. »,  I  Utt.  P.  US. 


a  ■toond  for  dltoroe. 
1  Bev.Btat.ed.  UM,  ebmv.  ■.  1 4101,  p.  vm. 

And  the  Moataoa  Code  provWss  for  a  dlvnrea 
npeo  lb*  oonvlotiasi  of  fekiiiy  er  otbar  tafainoua 
n  L.B.  A. 


crime   without  snfaaequeDt  oohabltatloo.    CompL 
StaU  ed.  IWr.  ohap.  SB.  p.  BIB.  I  «)0. 

Under  Mte  statute*  of  Nebraaha  the  seDteDoe  of 
ImprlBonmeot  In  any  prison.  Jail,  or  bouse  of  cot- 
reotlOD  tor  three  year*  or  mora  Is  a  around  fordl- 
vnrce.  and  no  pardMi  reKorea  tbe  coDjugal  ilirtitB. 
Conaol.  Btat.  ed,  UOS.  ohap.  U,  1 1^  p.  um 


The  Nevada  lawi  provide  f  i 
oonrloUOD  for  felony  or  lofam  _ . 

So,  under  tlie  aeneral  Iawb  o 
the  oonvtotlon  «(  etther  party  of  o 
ble  In  that  Stat*  witb  Imprlsonmeat 
ayaarlsmadBanonnd  for  divome.  provided  tbe 
ffutlty  party  be  actually  fmprlsooed  under  airch 
ooevictloa.   Patk  Btat.  ed.  UBl,  obap.  IR.  I  ^  p^  4W. 

And  oonvtotlon  foe  a  felony  Is  a  itrouDd  for  di- 
vorce In  North  Dakota.  Bev.Oode,  ed.  UHl.lsrai. 
p-Bll. 

Bo,  the  BevJaed  Statutee  of  Ohio  make  tbe  im- 
prtoonmeDtof  either  party  In  a  penitentiary  uodar 
senten(«  tberets  airround  for  dtvorce  where  the 
petltloD  kOled  during:  the  hnprisonmeni.  8  Bev. 
Slat.  ed.  leoe.  cltle  l.  div.  T,  chap,  S.  I HSS.  p.  14% 

n>a  eonrletlon  of  felony  !■  also  nude  a  irroand 
of  divotee  under  tbe  Ganer^  Lawa  of  Oieatm. 
i  HUlt  Anno.  Iaws,  ed.  UBE,  ohap.  B,  HOe  T.  1  4Bfc 


.  Aud  under  Uie  lawi  of  Fennaylvank  ot  Ifay  C 
ISS4  (Pampb.  Lawa.  ew.  ttie  eentenee  of  eltber 
party  for  a  felony  to  the  oounty  priaoo  tor  any 
term  ezceedloB  two  yeaia  ot  to  the  pealtealhuy 
for  a  hfa  term  entitled  tbe  innooeDt  petty  to  a  dl- 

And  now  by  ibe  act  ot  Juite  1,  un  (Paaph. 
Jaws,  14X1.  tbe  oonvlotlon  of  forgery  or  other  tatm- 
moutorlme  eliber  thei«lofor«  or  thereafter,  wittalB 
without  the  state,  and  sentepee  to  any  term 
ezoeedlnr  two  yean,  peovlded  Ihel  It  oeovtotM 
ontof  tbertstetheeHDebeaoepaolahaMevlthlB 
ttaeMatebrlmprlaoDnMatfcrtwayeaiaarvoe^ls 

Tbe  PuMlo  atatotes  o(  Bbod*  Uaod  provMe  tee 

divorce  In  ease  aKlier  partr  be  dewad  er  treated 

ti*  dvuiy  dead  by  reaaoB  e<  (be  ec 


ntestatutaaoT  T 


Stati  T.  DVMMt. 


Tba  eonrt  bad  JarlMUetion  at  tbe  party  and 
of  Um  cuMe  of  BCiioa  And  tlM  MDteiica  i«i>- 
deiad  waa  ralld  ai>d  Uodlng  on  all  panie*  1d- 
terntod  and  aa  such  must  ba  reapecud  and 
flDterced  uDlen  avoided  by  appn^riata  loo- 
ceedlngi  tanitutad  foi  tbat  pnrpoae. 

Freem.  Judgm.  8  116;  (An*  t.  Omt.  SB  N. 
H.1S9. 

Tbe  pnaamptloaa  are  Id  favor  of  iDnocaoce. 

BUbop.  Uar.  A  DIr.  g  128. 

Memn.  W.  H.  Mylraa  and  Xi.  K.  Laaa. 
for  tbe  Slate: 

Sectloo  a»55  la  a  TlDlatlon  of  g  24,  art  4,  of 
oar  CoDititutlon,  for  Um  reuon  tbat  it  allows 
Uw  le^slatuK  to  accomplish  Indirectly  that 
which  it  is  prohibited  from  doing;  direcUy.  . 

Oivil  death  is  unknown  In  this  country. 

1  Bishop,  Orim.  L.  §  96. 

Tbe  reversal  of  tba  sentence  of  imprlMa- 
meni  of  French  for  life  related  back  to  the  time 
of  aeatence. 

OnuA  T.  OomsA,  80  Wla.  667;  R v. 

B .  BO  WI&  883;  Stena  j.  EterM,  60 

WkflOOi 


'     naaart  J-.  delivered  tl>e  oplnloa  ot  the 

Tbe  ezoeptlona  present  questions  of  aome  dif - 
Acuity  and  of  great  importance,  namely;  (1) 
In  respect  to  the  vaUdlty  and  efleet  of  %  28SB, 
Rev.  Stat,  vrhlcb  provides  that  "wben  either 
party  shall  be  senteoced  to  imprttonmeot  for 
life,  tbe  marria^  sball  be  thereby  absolutely, 
dissolved,  without  any  Judgment  of  divorce  or 
other  legal  process,  and  no  pardon  granted  lo 
the  parly  so  sentenced  sball  restore  sucb  party 
to  bla  or  her  ooelugal  rlgbts."  (2)  Whetber 
tttemajrlBse  of  tbe  defendwit  wilb  the  former 
wife  of  French,  which  toot  place  arcer  his 
conviction  and  sentence  to  Imprisonment  for 
life,  and  while  he  was  imprisoned  under  it.  but 
before  the  reversal  of  the  sentence,  was  ren- 
dered void  by  sncb  reversal,  and  French  was 
thereby  restored  to  his  former  conjuesl  lights. 
The  ststuie  In  qoestion  has  been  la  force  ever 
since  the  Revision  of  184S,  and  has  not  hith- 
erto been  the  subject  of  coeBiderstioD  in  this 
court.  Such  or  similar  statutes  exist  In  Hichi- 
gan  and  Harjland,  and  perhaps  in  other  itatea. 


the  laws  «<  that  stata  nodus  the  pirtr 

■ad  also  imoii  tbe  convtetioD  ot  any  eilBia  wbioii 

br  the  laws  of  that  state  k  deolaied  a  UADOt' 


mentlD  tbe  peoHeoUair.    Uode.  «d.U84, 1  OOI, 

p.  OIL 

Tbe  Revised  Biatutea  of  Texaa  make  provUon 
for  a  divorce  Id  favor  of  either  one  of  tbe  paittaa 


marriB^  or  afelonr  and  fmpiisoned  tntliestaM 
prtoOD,  bat  pcovMe  that  no  eneb  dlvorea  sbsU  be 
swtaloed  on  aoootint  ot  audi  ooDVieUODtorfelonr 
aDtU  twelve  montba  attar  flnal  Jodgment  of  eo«^ 
Tiotloo,  nor  «T«n  tbca  wttere  the  to  vemcw  has  pM' 
dooed  tbe  eonvlat,  isoTtOed  tba  hnsbaad  hM  not 
beenooDvleled  on  tbe  teallBonrof  tbe  wife,  nor 
tbewireoatbetmimoiirotikebosbaod.  ISwka. 
C3t.  Stat.  ebap.  4.  art.  tast.  fL  88C. 

So,  tbe  laws  of  Dtab  make  provlrioii  tor  dtvoroa 
npoo  tbe  ooDvlelion  ot  tdony  sotaeqiNDt  to 
ilase.    Ooup.  Laws,  ed.unt*&P- SIB. 

And  the  Berised  Statutes  ot  TermODt  alio 
eoDtaln  provisions  tor  dlyoroe  when  eltber  oartr 
bas  been  sentenoed  to  oonBiieiiieiit  at  bsrd  labor 
In  the  Mate  iirleoa  for  lite  or  for  tbrMt  reus 
or  moiVt  BBd  to  actnally  oonflned  at  the  time,  sad 
DO  iMTdoo  restores  tbo  rlicbcs.    Bev.  Iawb,  ed.  1880, 

tnie,  IS.  ebap.  US,  I  nat,  p.  417. 

nie  Code  of  Tbglnla  omitalns  tbe  provWoo  for 
4lv«Me  when  eltber  ot  tbe  iiartiei  Is  oooBeed  In 


rIatitB  ot  tbe  Inoooeni  partr);  and  also  where,  pre- 
vloosto  marrlase.  either  tbe  bnsband  orthewlte 
without  the  koowledge  ot  tbe  other  bas  been  ooo- 
Tloted  of  an  IntamoDs  erlme;  and  aleo  In  eessa 
where  the  pattr  diarsed  with  an  offense  panlfba- 
ble  wttfa  death  or  oonflaemeDt  In  a  penltentlarr  bas 
beenlndkted  and  le  a  tnxltlve  from  Jnstlee  absent 
tor  tworeari.    Code,  ed.  UBT,  ikBEl.iatlT. 

And  under  ttw  Code  iM  Wsshlncton  Imisleoii- 
ment  In  tbe  penlMotlary  eotltlea  tbe  Innooent 
partr  to  a  dlvoroa  provided  tbe  petition  It  flled 
durlDctbeterm  of  Imprleonmeat  IHlU^Btat.* 
Oodea,  ebap.  II,  ■  DM.  p.  SIB. 

So.  under  tbe  Code  of  West  Tfrxlnla  the  sentence 
to  ooDfloement  Id  tbe  penlieDHerT  aod  tbeooovlo- 
tkni  of  an  Infbmona  olIeDse  prtor  lo  marrlan, 
where  euob  offeoee  baa  been  eommlttad  witbout 
tbe  knowledm  of  tbe  other  paitr,  k  made  A 
rioond  for  divoiosk  end  a  pardon  baa  bo  aOect; 
Code,  ed.  im.  ebap.  S(,  I B.  p.  flis. 

And  "    -----  -   -       

81L.R.A. 


for  Itfa  a  rroond  for  the 
abeolute  dtanlntlon  of  tbe  meixiege,  without  any 
ludfrmeot  or  deoiee,  aod  deolare  a  pardon  ot  DO  et- 
feot  to  restore  the  oonjival  relatfon,  and  also  pro- 
vide for  divorce  In  oeae  of  sentenoa  nf  Unprlson- 
meat  tor  tlitee  rests  or  aore,  with  a  like  result  as  - 
to  perdoo.    1  Sanborn  U  Berrymsn,  Anno,  Stat. 


proand  for  dlvoroe,  siid  a  pardon  has  do  effect. 
Bev.  Stac  ed.  U87,  obap.  ■,  p.  4U,  I  sn. 

Um  Bevleed  Statatea  ot  Hew  Tork  (Blrdsera^ 
ed.  VOL  S,  p.  UM.  I K,  provide  that  •%  persoo  sen- 
tenoed to  laprisooment  for  lite  Is  thereafter 
deetned  oivDIr  dead,"  and  the  same  proviaioo  is 
found  In  I  ne  of  tbe  Penal  Code  ot  tbat  state. 

Andwithreweetto  ontlawrri  tt  la  provided  hi 
tbe  same  etatntes  (Blrdse7e%  ed.  I  a.  p.  tM\. 
tbat  the  defendant  Is  thenupon  deeoied  tMUj 
dead,  and  forfelta  to  the  people  ot  tbls  state  durleg 
bto  lUvtlmB,  and  no  lancer,  all  freehold  eetate  In 
reel  property  ot  wUoh  he  wta  aelaed  In  hta  own 
rlfht  attbe  tiDM  oteonmlttliv  tIieb«asrai,orat 
any  time  tbeieatier,  aod  all  bis  personal  property) 
and  tbe  nme  provision  1*  found  iDlBUIot  tbe  Code 
ot  aril  Procedura  of  tbat  state. 

In  its  Demlns,  10  Jobna.  to.  It  was  stated  tbatthe 
effect  of  s  pardon  wsa  to  acquit  tba  offender  ot  all 
tbe  penaltiM  annexed  to  tbe  oonvlotlOD,  and  to 
Kive  him  a  new  oredtt  and  capaolty,  the  Umltatloa 
of  tbo  opeiatloa  on  bla  antecedent  ilsbli  belns 
sucA  that  be  ooold  not  devest  any  pereoD  ot  any 
'  or  Iniefest  which  the  taw  bad  permitted  (o  be 
acquired  and  vested  in  aoogequeoee  of  tbe  taif 

leDt,  and  tberef ore  suoh  pardon  oould  not  annul 

r  alteat  the  validity  ot  a  second  merrlage  ot  tbe 

Mfe. 

AltboDib  there  Is  no  dfceot  statutory  enaotment 

1  that  state  maktmc  Uie  conviction  end  ImprlsoD- 
ment  foraorlmeadliectRrcund  tor  dlvoroa  and 
Imentof  the  mairlaie.  yet  It  would  leom  from 
tbe  above  oaee  tbat  euob  imprisonment  would  have 
the  effect  of  annuUliur  tbe  marrlave,  allbouKb  tbe 
prooeedlngs  Id  tbst  case  did  not  directly  Involve 
tbe  queetlon  ot  tbe  legality  of  tbe  seoond  mai^ 
rlB^  ot  tbe  wite,  tbe  actloD  betna  brouftbt  by  tko 
husband,  after  be  wsa  pardoned,  to  reatore  bim  to 
tbe  rirbts  and  duttta  appertainlDc  to  his  pcslOon 

Id  Jobn«>n  v.  Johosuo,  Wilk.  Ch.  (ICIcA.1  «N,  tO, 
■  wsa  bald  tbat  sentetme  to  hard  labor  In  any 


nk 


Wnoovn  E^nFtamiu  Oovbt. 


Prior  lo  Dm  adoptton  of  tlw  t/Ma  Oonatltntlon, 
the  dlMiIot  court*  of  the  territm;  bad  Juritdic- 
tion  to  grant  diToroea,  od  UIIb  filed  for  that 
purpoaa,  for  apedfled  caiuea  (TerriioTial  Stat, 
iSSS,  p.  140),  and  the  territorial  legislBture  exer- 
cised at  the  aame  time  a  power  of  granting  dl- 
TorceabyBpedalacia.tweQty-foaiolwhtdiwere 
granted  at  tbe  lait  leaatou  of  Ibe  lertitoria]  leg- 
hlature.  By  g  24,  art,  4,  of  the  Coaatltntlon, 
It  is  provided  tbat  "the  legislature  aball  never 
amborize  anj  lottery,  or  grant  any  divorce;" 
and  ever  aince  tbe  adoption  of  the  CMnatitutloa 
tbe  court!  have  bad  power  to  grant  dlTorcea 
from  the  bond*  of  matrimony  for  specified 
caoae*,  and,  among  othetv:  "When  either 
par^  aubaequent  to  tbe  marriage  ha*  been  aen- 
lenoed  to  Imprlionmeat  for  three  year*  or 
more;  and  no  pardon  granted  after  divorce  for 
that  canse  aha]]  restore  the  party  senteoced  to 


otfaer  Btatea.  TItieGODtentJononthepart  of  tbe 
state  la  that  %  2800,  Ber.  Stat.  U  void,  in  that. 
In  eflect,  in  tbe  ca*e  specified  It  grants  a  di- 
vorce, and  that,  If  vutd  acd  operative,  the 


anfaeeqneat  rarend  «f  tba  Mntenoe  ot  Tranek 
avoided  tbe  mairiage  of  hit  wife  with  Ite  d»- 
fendant,  which  had  takoo  plaea  In  tbe  mau- 
tfane,  and  rettored  French  to  hia  fonaa  gob- 
inn]  rfghta,  and  lendoed  tbe  anboeqiHtt 
oohabiuSon  of  the  deteBdasI  with  Lncr  M. 
French  erlmtnaL 

Tbe  relation  of  two  married  powna  to  eadh 
other  la  not  a  mere  penonal  relation,  or  a  hkm 
coutiact  between  them,  though  it  oomea  Into  ex- 
istence in  purauance  of  a  contract;  but  ft  la  a 
atatu*  or  legal  condition  eataldiabea  bj  law.  In- 
volving, not  only  tbe  weHbeing  of  the  purdea, 
but  also  the  bigheat  intereeta  of  aodety  and  tbe 
slate,  and  having  more  to  do  with  the  mcHala 
aod  civilization  of  a  people  than  any  other  Inatl- 
tution.  It  has  always  been  subject  to  the  con- 
trol of  the  Ic^alaiure;  and  It  baa  always  been 
competent  for  the  legialature,  in  theabsenceof 
oonsUtutional  restriction,  to  pnt  an  end  to  the  re- 
lation in  the  intereat  of  the  parilea  aa  well  >■  of 
the  Btate.  Subject  to  tfaU  qnalificalinn.  and 
earing  the  righta  of  property  already  vcelad  In 
either  party,  the  elate  that  created  Uie  lelatioo 
can  change  or  abrogate  H;  and,  aa  it  la  not  a 


prison,  Jail  or  boose  of  oorreotlon  tor  three  or 
more  yean  wu  m  ^ood  grounil  (ordiroroe  nnder 
(tolilcblKan  statute,  and  tbat  upon  the  dlcsolutlon 
of  a  marriage  bj  reason  ot  suah  senteDoe,  tbe  wife 
waa  enUded  to  tiia  poaacMlon  of  tbe  property  aa 
tnooob  ber  hoiband  were  dead. 

When,  In  prooeedlncs  for  divorce  npon  the 
groand  ot  tbe  hnat)and>s  oonflnement  In  the  penl- 
tenUarj  'or  hone  steallnr,  the  faoU  were  prored, 
and  tn  the  leooid  of  oonvlMionfals  name  was  slated 
dlSerentlT,  but  In  tbe  dlvoroe  proceedlDa*  wit- 
neasee  proved  that  he  wia  one  and  tbe  aaine  msa, 
tbe  ds'^ree  was  awarded.  Ctsler  v.  Utalei.  ffrlsht 
lOUo)  eST. 

In  Forv,For,iairea.L.ga,ttIs*tBtedtbattf  B 
bushand  la  aoeuaed  oC  a  orlme,  oi  If  babvnlll7at 
It.  It  I*  not  BOfllotent  cause  for  bis  wtfetorBfuseto 
Hve  with  him,  and  she  Is  not  tbeiebr  Jostltled  In  ■ 
violation  of  ber  marrlsm  vow,  as  she  agreed  to 
take  bbn  for  better  or  for  won& 

Tbeoonvlcttonofan  eMauitwIth  Inientto  eon- 
mlt  a  inpe.  will  not  enihtnln  a  divorce  nuder  tbe 
Pennarlvania  aot  of  Jnna  1.  UK),  ouUdb  a  ooDvlo- 
doQ  irf  an  intamous  ortme  a  oeuse  for  a  dlvoree. 
Wheeler  V.  Wheeler,  I  Ps.  Dlst.  B.  ISr,  10  I^no.  Ik 
Bev.  SBT, 

And  where,  after  the  huabaad  bad  been  oonvloted 
and  sentenoed  tortfaeorlme  oCadolterr,  tbe  wife 
oobablted  wllb  hlmln  prison  with  knowledge  of  tbe 
olIoDse,  It  was  beld  sbe  was  not  entitled  to  a  di- 
Toroe.    Delllbec  v.  DelUber,  S  Oonn.  SK. 

In  LuoH  V.  Lnoaa.  ■  Tax.  lU,  It  was  held  tUst  the 
word  "outrsge"  aa  used  fai  1 81  of  tbe  Texas  stat- 
nteot  lULrelattDgto  dlvoroe  and  albnony,  ooold 
net  be  ooostrued  so  aa  to  Include  oases  ot  alleged 
oommlsalon  ot  tbefl  or  other  crime  wblcA  related 
solelr  to  outragea  to  the  parson. 

Bo,  la  Wrlgbt  v.  Wrtght,  B  Tex.  B,  It  was  held  that 
even  tbe  oomnMslon  of  a  feloer  or  other  oapltal. 
crime  waa  not  a  cause  tor  divoroe  nnder  tbe  Texas 
statute  In  tbe  abaence  of  eome  oiber  OndloR  of 


snob  toarder  being  an  outnge  npon  tbe 
ofthepaMnt. 

nefaot  that  the  biHband  bad  been  eon  vloted  and 
aanteneedforfoiMirwaabeldnottobe  suffloieot 
CMODd  (or  divoToe  nnder  the  Texas  statnta, 
wblebgranted  diverse  upon  ttiegroaDds  ot  edul- 


ottl 


il  beatment  or  ouitagee  ot  one 
sa  would  render  tbeir  living  to- 


Ketber  Insufferable,  ttw  ooart  stating  tliat  tlw  faet 
thathehadoommitted  torgerj  could  not  of  Itadf 
raise  tbe  most  remote  preiumpdoo  tbat  be  wonU 

iD&lot  vlolenae  OD  tbe  wife  or  do  he '■^'- 

Tax.«L 


statute 

Bo,  In  TtDsant  v,  Vlnaaot,  tf  Iowa,  tn.  In  cfder 
toaeoniea  dlvoroenpoD  (he  gronadot  a  eoovle- 
Hon  ot  felonj  under  I  OS  of  tbe  Iowa  Ood^  It 
most  be  abown  that  ai   ■  '     -    -    - 

abaolnte,  and  It  must  ft 
peal  la  pending- or  baa  t 

In  that  case  Aa  eonri  ■>■»»  tam^  wn  » 
Dotrefer  toa  eoovlottoo  troea  wbldi  a 


ooovletlon  wbloh  was  flual  and  ab~ 
solute^  either  beoause  of  affltmanoe  In  tbe  vpel- 
■nieal  bad  been  pcoee 

And  m  HandT  v.  Handy,  IMltaaa.  W.  It  waa  htU 
thatas  soon  as  tbe  buabaad.bad  been  ocmvloted 
and  sentenced  tbe  right  of  tbe  wtCe  to  applr  for 
an  ataolnte  divorce  was  uomplete. 
Aod  see  For  v-  Toy,  ISlred.  L.  M,  mtpn,  L 
m.  fifeetof  ■movped/neteonvfettoa. 
It  has  t)een  held  that  It  a  oonvlotlon  Is  appealed 
from  It  cBonot  be  renrded  aa  a  groand  tor  di voce* 
pendlngtbe  appeal.    7ltisant  v.  TlDaaiit.dl  towa. 
—  Riven  V.  Blvei*.  HI  Iowa,  tn,  <B  Iowa,  MB. 

bereadirorcewaaaougtatnpea  ibegroifodot 

a  feloDT  committed  t>r  tbe  defendant,  aod  antdi  dl- 

was  refuaed  npon  tbe  ground  that  an  appeal 

bad  been  takee  from  tbe  oonvlotton.  It  waa  held 

'  suobnotlonwasoofaartoaanhaequentaetloa 

'      '    ~  iwa  etatnta.  upon  the  snma 

groand  toradlvoroe  had 
ot  Ibe  ItwtltDtlca  of  tbe 


ot  dlvonjCb    Blversv.  Blven. 


.,Cex>^lc 


SUTB  T.  DOKST. 


ji  of  the  pMdea  u  boibtuid  uid  wife,  does 

■at  fall  within  the  prohlbMon  asalnat  the  tm- 
Mfrateot  of  llM  obliixtfoa  of  contncta  or  the 
devesting  of  nated  rigiibL  The  power  of  the 
•late,  within  theae  limlUtlooB,  OTer  the  dvil 
•Utas  of  lu  own  dtisena,  la  npreme  and 
KfanlutB,  and  the  legiilatlTe  win  ii  t,  nffldent 
(eaaon  for  Ita  action.  Cooler,  Conat.  Llm.  Ill, 
llS;  1  Biahop.  Mar.  &  DIt.  Sfi  11-lS,  1436  tl 
m.  l«fi;  Cook  V.  Coot,  H  WU.  207,  48  Am. 
Sep.  100;  Shirfer  7.  Bmlma,  U  Wii.  873; 
Magnard  v.  mil,  130  H.  8.  SOS,  81  L.  ed.  007; 
Annosrn-T.  Jf^,  90  U.  8.  7U,  B4  L.  ed.  078; 
Crmit  T.  Oronim,  H  Pa. 305,  861;  VamtiTer. 
Magu^t,  7  DsDa,  181,  188;  Star  y.  Peate,  S 
Coon.  Ml;  Ditton  t.  Ditton,  4  R.  L  87;  Nod 
T.  Bmng.  9  Ind.  87.  In  HOoya  v.  Niboyet, 
L.  R.  4  Prob.  DiT.  11,  Brett,  Ti.  J.,  aald  that 
"manlace  la  the  falfllmeat  of  a  contract  taila- 
fled  by  the  solemnlzatton  of  the  marriage;  but 
marriage,  directly  it  extita,  creates  bv  law  a 
reladon  between  Uie  partlea  and  what  la  called 
«  atatua  of  eacb.    Tm  atattu  of  an  Individual, 


used  as  a  legal  term,  oieana  the  legal  poaitlon 
of  the  lodlTiiIual  In  or  with  reinrd  to  the  reat 
of  a  commnnl^.  That  relation  between  Uie 
partiea,  and  that  atatni  of  each  of  them  with 
regard  totbecomronoity  vblcharaconadtgtad 
npcn  marriage  are  not  Impoeed  or  defloed  by 
contract  or  agreement,  but  by  law."  In  Mag- 
fuird  V.  SSa  lupra,  the  aame  conclualon  wm 
reached,  and  It  waa  there  held  that  marriage  la 
an  tnititution  ol  aodety,  regulated  aad  eoa- 
trolled  by  pablte  antboritj.  and  that  leglalatfon 
affecting  It  and  annulling  the  relation  between 
the  parties  fi  not  wlthlo  the  pnAlbMon  of  con- 
etltutional  providona  againat  the  fmpainnent 
of  coDtracta  by  atateleglalatioo;  and  the  validity 
of  legislation,  wbeUier  general  or  apedal,  db- 
aolvlng  the  relation  on  particular  sronods,  fi 
within  the  competency  (n  legiilallve  authority, 
anleaa  reetnUcM  by  conalitutlonal  prorialona. 
Tbe  opinion  of  the  court  in  tbla  caae  by  Hr. 
Jnittce  Field,  la  an  elaborate  and  learned  ex- 
position of  tbe  law  on  the  subject  ander  con- 
alderatioo.  The  power  of  the  legislature  over 
the  subject  of  marriage  aa  a  drll  atatua  la  un- 
limited and  aupreme,  aubject  only  to  the  re- 


relaU OK  to  divorce  (Pub.  Stat,  ohait.  ]«,  I  E).  do 
not  applr  to  a  case  where  tbe  defendant  bat  been 
committed  and  KDt«noed  to  ImpilBonment  In  the 
Kateprison  of  aootbor state.  Leooard  t.  Leonard, 
Ul  Haaa  UI.  a  L.  B.  A.  ffil 
~  t  tarn  -tlM  ante  prMon."  whan  v 


prooeedlaga.    ConeT.6cii>e,H5.Ei.US. 

See  also,  aa  anpportlniT  the  sam 
nwln  caae  otSsan  t.  DtnDB. 

nor  tk* 


WithTCapeottolta 
nieaof  moatot  tbei 
that  a  pardon  does  not  refire  the  marrlatie  nilaUoo 
ornalore  ooojuial  rights,  and  aaoh  prorislODS  viu 
be  found  In  the  etatnie*  of  Arttona.  Ha«a<ibiiaetu. 
MkOilsan.  Htooeaoia,  WatMslppi.  Nebraska.  V«r- 
nMQt.  TlTslnla,  West  Thvtnla.  Wisconsin,  and 
Wrominc   Beenwra,!. 

But  In  Ton  ng  T.  Tonncfl  Tax.  IBliinidertlie  Tax- 
as  atatnte  anthorUiic  the  ciantlng  of  divorcee  Id 
etTOr  of  sMtNT  the  hnsband  or  wtfb  wben  the  other 
had  been  oonviotad,  after  marrlace,  of  a  felony, 
and  bnprkoned  In  tlie  ttate  pdaon.  provided  that 
■M  salt  for  dlTOTOe  shoaM  be  soatalned  beoauae  of 
tbe  oonvlctlon  of  etther  partf  of  (Wonj  nntU 
twelvamontba  ati«r  Una!  Jndftment  \a  oonvMlan. 
nor  than  It  tbe  governor  shall  hare  pardoned  tbe 
oaDvlot,and  also  provided  that  tbehnAand bad  not 
been  ooovleted  on  tbe  tsattmonr  of  tba  wUe  nor 
uie  wire  on  th< 
bdd  tltat  Iba  effect  of  tbe  eommatatlon  ot  tha 
pnnlahniant  waa  not  eqolralent  to  a  parlon  ot 
tte  parV  GODvlotrd,  and  tberetore  dM  not  relieve 
anohpar^tiom  theoooaequenosaattaobedtotbe 


SeeaisolIeI>emliis,10Johna.nE,itqini,  L 


provWonaoddeolare  that  tba eonvletlon  andi 
tenoa  hi  aoother  state  or  oountir  la  suflMeot  to 
found  tbe  dlTOtos^  taahlBtlie  oase  tn  Delawaret 
Imttsna,  Eentnol^.  Mtohigan.  IflotMSOta,  Nebras- 
ka. Ptnoirlvsnta,  and  WjomluM.   Seempra,  I. 
But  ttw  provisions  of  the  "" 
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So,  It  Is  no  gronnd  for  a  dlvoroe  i 
Hampahlra  sCatota,  npon  the  gioond  ot  < 
of  orlme  and  aotoal  Imprlaaament  In  the 


lDEluttsT.Bimts.BBi»ed,  ttS.  tt  was  held  that 
tbe  TenneMBS  Statute  uf  IMS,  obap.  ISB,  t  S,  did  not 
applr  to  causes  of  ooovlDtloa  and  sentenoe  to  a 
penlienOarr  out  of  tbe  Slate,  the  eipre«  language 
of  tbe  stalula  being  "^hat  If  anr  person,  being  hus- 
band oi  wife,  has  been,  or  shall  be,  oonvlcted  of 
auT  orlBM,  which  bf  tbe  laws  ot  this  ttate  la  de- 
olared  to  be  a  felony,  andteoteooedtoooniloeiDent 
ID  Ite  penlteotiary,''  the  aime  abail  be  a  good 
eaoat  tm  a  dlvoroe  froia  tlie  bonda  of  matilmoor. 

In  the  above  caae  UHcrtmeoommlttDdwattelonr 
brthelawBof  Tenneaaea  atwellaab;  the  laws  of 
EentnokT-,  where  the  ooortotion  wat  bad,  and  wat 
pnnlthable  In  both  atatae  broonttDemnrt  In  Iba 
penltentlarr.  and  ttae  oauK  staled  that  although 
teaaoD  and  poUoy  would  require  the  enlargement 
ofthelaoitnageof  theaet  to  aa  to  eztend  to  caata 
of  oonvleUon  of  felony  In  another  state  or  OQuntry, 
ret  tbe  extension  mnat  faedouebTtbalaglalatuTe. 
and  not  by  tho  oourta. 

Under  thaPennsylvanlaaotot  June  1.1  HI  (Pamph. 
IawsUW  fupm.  L  It  has  been  held  that  ttae  faot  that 
a  husband  was  Indicted,  senteaeed.  and  imprlaoned 
for  forgery  Id  EaoMannder  two  IndlotmeDtt  for  a 
period  ot  one  year  on  each  Indictment  from  the  day 
of  Us  leoepHon  by  the  wardeo  of  thepeoltenllary, 
was  no  ground  of  dlvoroe  even  though  the  ooDOur- 
reot  sen  taooe  was  onmulatlva,  at  It  did  out  esoead 
two  yean.  Fraota  v.  nant&  11  Pa.  Oo.  Ot.  W.  1 
Ps.  DM.B.H1. 


«,byCoogIe 


ITmcmu 


I  SoTBnn  CoTOT. 


A»«, 


■Irictioii  in  tbe  CoDitltationtluttbeleclakliin 
■ball  nenr  "gnat  mij  dlTorce."  Thuitaiute 
dne«  not  grant  a  dlrorcv  Ui  007  one,  «lllier 
sbtolatelT  or  coiidltioDiill7.  It  proridM  that 
"when  diber  pariT  sball  be  aeDtenced  to  im- 
^ttODineiit  for  life,  tbe  marriage  aball  be 
(hereby  abeoluteir  diswlved  wttbout  any  tadg- 
meot  of  divorce  or  otber  kgal  proceei;"  tbst  is 
W  tar,  the  termiiiatloii  of  uie  matrimoojal 
MatuB  i*  ancondlUoDal,  for  tbe  tCMon  that  tbe 
paftT  against  wbom  it  baa  been  prODOnnced  i* 
■a  loDger  capeble  of  performiDfr  tbe  dutlea, 
public  and  domeatfc,  of  tbe  malnmoDlal  rela- 
tion. Tbe  dlsMlution  of  tbe  marriage  ii  con- 
Mqueiit  upoD  tbe  senteDce,  and  resulM  from 
tbe   operation  of  a  general    law,  acting  unl- 


bj  special  grant,  or  la  a  paillcolar 
^M  legislature  bad  tbe  power  to  enactfraneral 
kwa  prescribinft  tbe  mult  of  aucb  a  seutence 
npon  the  dvll  Matni  of  the  derendant,  as  well 
aa  tbe  matrimonial  status  of  any  one  10  whom 
lu  mlsbt  be  united  in  marriage.  By  the  com- 
mon law  cenalu  cooMquenccfl  reaulied  from 
Judfrment  glreii  ta  capital  coses,  namely,  at- 
tainder, "by  wbtcb  tbe  defendant  was  no 
longer  of  any  credit  or  repntatlon.  He  cannot 
tw  a  witness  in  any  court,  neither  is  be  capable 
of  performing  the  functions  of  another  man; 
for.  by  an  anticipation  of  bis  punishment,  be 
teaireadydndlnlaw.'  And  theconsequenccfl 
of  attainder  were  forfeiture  and  corruption  of 
binod,  which  worked  forfeiture  of  his  real  and 
personal  esiatea.  4  B1.  Com.  S80,  881.  There 
fa  no  such  thing  as  civil  death  in  tbls  counlry, 
and  no  conviction  in  this  state  can  work  cor- 
raption  of  blood  or  forfeiture  of  estate.  Const, 
art  1,  §  18.    Tet  by  general  Uws  in  tbls  as 


well  aa  other  sutea.  It  baa  been  prortded  tbaX 
certain  conaequencea  shall  result  from  coovie- 
tlon  or  sentence  for  crimen  We  are  not  awar» 
that  the  power  to  enact  sucb  laws  has  everbevH 
Judidally  questioned.  Certainly  we  see  no 
ground  for  doobtlng  tbe  validity  of  soch  ads 
so  long  as  ihey  relate  only  to  subjects  withla 
the  undoubted  scope  of  l^ialative  power. 
Constitutional  diiqualUIcttlon  to  excrdaa  the 
right  of  auffnge  eiisla,  ai  that  no  "peraon 
convicted  of  treason  or  felony  aball  beqnalifled 
to  vote  at  any  election  nniesa  reatored  10  dfD 
righta."  Wis.  Const,  art.  8.  g  8.  TbU  b  • 
law,  merely,  in  its  opeiatiou,  but  is  emtmdied 
in  Uie  Couetlintlon  to  give  It  a  sanction  anl 
permanency  not  Incident  to  ordinary  legUa- 
tlon,  to  secure  the  purity  of  tbe  ballot  Di^ 
And  It  is  provided  that  laws  may  be  paased 
excluding  from  therigbtof  suffrage  all  peiaons 
who  have  been  or  may  be  convicted  of  any  In- 
famous crime,  and  depriving  every  person  who 
shall  make  or  become  directly  or  indirectly  Idp 
tereiled  In  any  bet  or  wager  dependent  upoD 
the  retull  of  any  election  of  ibe  right  to  TOta 
at  sucb  election.  Const,  art  8,  g  S;  Rev.  Stat. 
S  12,  Bubd.  4.  By  §  4B!iO  It  U  provided  that, 
wbfu  any  person  •enteooed  to  impriaoniDMit 
in  tbe  state  prison  la  holding  at  the  time  any 
ofBce  nnder  tbe  Constitution  and  laws  of  tb« 
state,  aucb  oSoe  aball  bis  deemed  vacated  from 
tbe  time  of  his  commitment  to  prison,  but,  if 
the  judgment  is  reversed,  be  duill  be  reaiored 
to  hia  c^lce,  with  lu  rlgbia,  etc..  but  itot  by 
reason  of  being  pardoned.  Tbe  Intent  of  the 
conslitutlonsl  provision  that  tbe  legidatare 
aball  not  "erantany  divorce"  wasnot  to  restrict 
the  legislature  in  the  enactment  of  appropriate 
general  laws,  but  the  mischief  sought  to  be 
suppressed  was  the  granting  of  divorces  by  tb« 


And  H  baa  alw  taaan  beM  nndv  tbe  same  statute 
that  even  thooKb  tbe  citme  be  ponlataabla  In  (he 
Stateot  PenDajlVBOla  br  a  eentenoe  for  two  Teats 
or  more,  ret  k  was  no  croonil  of  dlvoroe  wlwre  the 
sentenoe  In  tbe  other  state  was  only  for  two  yeaia 
or  lea.    IMd. 


In  Oreenlaw  v.  Greenlaw,  U  U.  a.  an,  It  was 
heM  that  the  New  Hampslitre  statute  dH  not  apply 
to  a  oaae  where  tbe  oonvlotlon  and  Imprttonmant 
aziated  betoie  tiie  panaas  of  tbe  aM,  the  court 
statInK  that  a  oooMniorlon  of  the  atatute  wblob 
would  eoovert  extateot  matter  Into  a  oauae  of  dl- 
▼oroe,  when  Ita  ortsln  fumlabed  no  grounds  for  a 
dlBKdutton  of  tbe  marriase,  and  Its  oontinnanoe 
waa  without  tbe  volition  ot  tbe  party,  waa.  In  affect, 
to  K>ve  the  statute  a  retroapeotl  ve  operation,  whioh 
was  not  Its  true  oonstruotlon. 

But  it  would  seeiD  that  tbe  Pennsylvanfa  not  of 
um.  supra,  L  relates  to  both  past  and  future  oon> 

TIL  AUtaaUontftnfamcm  enau. 
In  Poleon  v.  Poison,  140  Ind.  no,  the  complaint 
alleged  that  the  defendant  "was  ooDTlcCPd  of  tbe 
orlaie  of  rape  upon  ahttlealrl,  IhedauittateTorthe 
plalntllT' and  ttwas  oontended  upnn  behalf  of  the 
defendant  that  sucb  allPKBtton  was  iDsufflctent 
upon  tbe  irrouod  that  It  did  not  cbarife  that  tbe 
crime  was  Infamona.  but  tbe  court  held  rbal  the  In- 
famy waa  anSloleotly  anparoDl.  and  wnuldiupport 
a  decree  tn  divorce  uader  I  lOM  of  [he  Hevlsed 
Statutes  of  IndUna  oruM,belnclianof  the  Be- 
vlMd  BMtuiCa  ot  U8L 
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VIII.  Where  erfme  (•  prtor  (« 

Bxpreas  proTislon  Is  made  tn  sodm  of  tlte  atata 

afatutes  upon   the  question;  thus,  fn  Delaware, 

Pennsylvania,  and  West  Tlrainla  a  JIvoroe  wHJ  be 

vraoted  whetlier  tl>e  crime  was  befure  or  after 

Where  at  the  Hme  of  a  marrtace  tbe  libelant 
knew  or  bad  good  reaaon  to  betleve  tbat  the  Itbelaa 
would  be  eeoteDoed  to  Imprisonment  for  life  In  th« 
prIeoD  apoD  a  prior  conviction  of  muidar.  It 


IX.  OmeletlnH  M  (ksertloH. 

It  baa  been  held  tbat  If  tbe  huAand^  deserttov 
ts  not  voluntary,  bat  'due  to  Im prison meot  or 
ooeroion.  It  I*  no  rroondtora  dlvoioe  npon  the 
^Touud  ofdeeertlott.  nanti  v. n«nU.UPik  Cck 
Cu  «7. 1  Pa.  Diet.  B.  ML 

80,  tbe  Imprlsoninent  of  a  boaband  does  not 
amount  to  an  obeUnaie  and  wllrul  remainlnaawar 
from  her  wltblii  tbe  meanlna  of  tbe  New  JcrsBy 
stalutea,  for  tbe  leasoo  that  the  husband  waa  not 
abletotetum.    Wolf  v.  Wolf,38  N.  J.  Bq.  U8. 

In  Wolf  V.  Wolf,  supra,  a  divoroe  waa  refuaed 

'here  tbe  boaband  bad  aboaed  his  wife  and  fmved 


dlcoroe  proceeding  were  iDMlluted.  tbo  oouzt 
boldlnd  that  hu  abeeneeslneetbedateof  bis  brutal 
creacment  of  tbe  wife  did  not  amount  to  wUfnl 
continuance  and  obaHcate  deeettlon  wltbtn  tba 
meaning  of  tbe  New  Jersey  statutaa 


SXATK  ▼.  DOKBt 


Tbich  tacb  diToron  mtgtat  be  procured.  . 
power  likelT  to  be  capiidouely,  ImmiTldeatiT, 
•nd  Bometunea  uajiully  exerotaeo.  B;  tbe 
Ooudtiukiii  of  ibe  aute  of  Michigan,  Id  1886, 
■  pioTJded  tbat  "divorcea  shall  d  ' 


a  paaaed  anthorieiiig  ibe  drcuU  court  Id 
St.  Joieph  couDt7  to  grant  a  divorce  between 
p«rtiea  named  therein,  under  tbe  general  pro- 
TiBiom  of  ibe  itBluta,  provided  H  «bould  be 
made  to  appear  ntlafactorily  tbat  tbe  wife  bad 
been  for  ibe  lerm  of  five  jeara  preceding  the 
ttme  of  tlHng  the  petttionera  bill,  and  atlll  oon- 
linned  lo  be,  bopeleaalj  mk)  inounbly  ioaane: 
but  before  an;  deciM  wm  rendered  tbe  Conatl- 
toilon  waa  ameoded,  declaring  Ihat  "divorces 
ataall  not  be  eranled  by  the  ie|{ialatuTe,"  and 
aobeequeotl;  tbe  divorce  waa  givnled  porauaDt 
to  Ihe  act.  It  was  held  that  the  divorce,  in 
effect,  waa  a  legislative  one,  though  granted 
by  tba  court,  but  Utia  waa  upon  the  ground 
Uftt  tbe  law  tn  this  apecial  Inalsnce  aasumed 
tbat  tbe  power  which  it  vested  fn  the  court 
ma  ihe  power  which  tbe  leglalature  ilaelf  waa 
infaibiled  fiom  eiercidng,  and  that  it  was 
eqniraleui  to  tlie  grantlDg  of  a  divorce  in  a 
panienlar  case,  and  for  a  particular  cause  for 
wbicb  no  general  law  of  the  atate  authorized 
one  to  be  granted.     Tefl  v.  Tt^t.  8  Mich.  67. 

The  constitutional  provision  that  the  legla- 
lalnre  shall  not  "grant  anj  divorce"  must  be 
construed  with  reference  to  and  limited  bj  tbe 
miscbieia  against  which  it  waa  evidently 
aimed.— Ihe  granting  of  dirorcea  hj  special 
acta  In  particular  caHes.—eod  it  was  not  in- 
tended lo  otherwise  limit  the  power  of  the 


leglalature,  or  natrlct  It  tn  tbe  aoactment  of 

!uU  and  proper  lawi  affecting  all  persona  alike 
n  their  matrimonial  alatua  or  oondltioo.  In 
oonaidertog  Ihe  provtsioD  "with  a  view  to  lla 
inlerpretaUoo,  the  thing  which  we  are  to  aeek 
is  the  thought  which  ItexpresBH.  To  asceitaiB 
this,  the  first  reeon  In  ell  caaeaialo  the  natural 
aignlflcatlon  of  the  woida  employed."  Cool- 
ey,  Gooat.  Lin.  lated.  57,  BaysManbal],  Oh. 
J.;  The  framen  of  the  Constitntlon,  "and  tbe 
people  who  adopted  it,  must  be  undetatood  to 
have  employed  words  in  their  natural  senses 
and  to  have  inleoded  what  they  have  aald." 
OafioM  T.  Opdm.  33  n.  8.  B  Wheat.  188,  6  L. 
ed.  68.  When  we  examine  the  very  clear  and 
direct  jnovision  in  question,  we  look  in  vain 
to  find  any  eipresaloo  or  Intimation  forbidding 
or  reetratoing  tbe  legislainre  from  passing  a 
lew  auch  aa  the  one  under  conaideration,  jren- 
eral  In  Iia  lemHL  opetailng  alike  upon  all  per- 
sons falling  witolo  its  provialoos,  which  uoaa 
not  grant  or  authorize  the  gtanilug  of  any 
divorce,  but  which  proridea  a  general  coeae- 
quence  attendant  upon  tbe  life  sentence  of  any 
married  person,  ulnely.  that  hla  marrlaae 
"aball  be  thereby  abaolutely  dlsaolved."  It 
might  with  aa  much  propriety  be  said  that  tbe 
ataiute  prescribing  the  punishment  for  murder 
in  the  flist  degree  waa  a  atatuie  to  impriscw 
French  during  the  term  of  hia  natural  life,  aa 
tbat  the  atainle  In  queation  waa  a  legislative 
divorce  granted  to  film  from  tbe  bonda  of 
matrimony.  If  it  waa  not  lucfa  divorce,  it  ii 
cleariy  establlsbed  by  tbe  anlfaorlliea  referred 
to  tliat  tbe  leglalature  might  lawfully  enact 
the  Btatnte,  aa  a  law  aflectiog  in  the  future  tbe 
atatus  of  all  married  peraona,  citliena  of  ilie 
atate,  who  abonld  by  life  aeuteoce  of  Impriaon- 
ment  be  brought  within  Its  provisions.  - 

3.  The  statute  was  aelf-teecuting.  Upon 
aenteac<>  givon,  tbe  maniage  between  French 


r.  TowiuiiDd,  L.  B.  a  Prob.  ft  Dlv. 
US, «  L.  J.  Mat.  f  L  »  L.  T.  K.  S.  DM.  n  Week.  Bep. 
■Bi,  a  hnslieail  who,  IibvIds  oommlued  aeveral 
tbefis,  aeparated  from  hla  wUe  with  bcr  koowl- 
edoe  and  oonseat  tor  tbe  pnrpaee  of  bvdIiDds  ar- 
teea,  was  subsequently  airested  anil  taDprlaoned, 
and.  havlnff  committed  otber  tbefia  alter  hla  le- 
leaaa,  waa  asatD  Imprisoned.  Wbtle  In  prlaon,  and 
abo  In  tbe  Inlarvals  tMtweeo  bisbnpilsoiimeiits,  he 
kept  upa  eomapoadeDoa  wUh  hts  wite  and  made  re- 
peated eodearoia  to  retnm  to  oohabltatlOD,  trUefa 
ike  r«raaed  and  new  Tesnmed.  Upon  tbe  wife 
pcesentlnx  a  petition  roradlaolatlonal  the  mar. 
r<Me  on  tbe  BTOund  or  adulterr  ooupted  irlch  deser- 
tion, tbe  ouurt  held  that  there  was  no  desertion  tbe 
separation  Mtog  involuntar;  oa  the  part  of  the 


But  in  Hews  r.  Hewn,  T  Grar,  tn.  the 
waa  wHetberadlvoraetromthebondi  * 
oonld  he  sranled  for  deeeatkm  for  a 
jear*  oonaeoutlvely  under 
utea  of  18M.  obap.  Ut,  where,  dnrmt  a  part  of  auob 
period,  tbe  ■uilCr  tmitj  had  been  eeveeaJ  tlmea 
camuittad  to  ibe  house  of  aorteeUon.  tlie  hiet 
omnmlioient  beloK  a  lew  montha  after  tbe  fliat 
deeertkiii,  there  belns  verr  short  Iniervals  after- 
wards  twiween  tbe  Cemu  of  hla  Imprlsonnanti  and 
the  ooort  held  tbei  auob  deaerUoD  was  wlltul  end 
wltbln  tbe  provMods  Of  tbe  statute,  aa  It  was 
ibovn  to  have  oommenoed  before  Ibe  ImprlaoD' 
mentand  lo  bare  exteeded  during  tbe  lulorvals 
betwren  Ibe  oomminnenta. 

In  Draw  r.  Drew,  L.  B,  U  Frob.  Dlv.  ST,  the  le- 
SI  L.  R.  A. 


adnlterr.    He 
.arreated.  brought  back  to  hla  naUve  < 
and  eentenoed  to  ten  jeaia'  penal 


left  hla  wlteoonatltuteddi 
DoCwitbatandlnc  the  fiiot  tbat  be  waa  bToucbcbaok 
to  the  oountiT  In  ouitodr  and  waiDreventedbjr  hie 
Impilaonment  fn»n  returning  to  h^  iritn, 

X.  Chuacd  vtth  ervettii.  ' 

Where  a  husband  eomnits  a  fetony  and  la  eon- 
vlotedBDd  ImprlaoDed,  It  lerlvea  tbe  rlnhtteaue 
for  a  divoroe  a  olneulo  nuttrtniiMM,  although  ooo- 
doDaUon  may  have  Intervened,  auch  an  act  of  hla 
b;  dlarradDK  himself  and  family  la  a  oruelcr 
towarda  tbe  wife  and  tbe  i«verae  of  oonjuinl  klnd- 
nem.  BoBmlre  v.  Rollmtre.  S  Bdw.  Cb.  in. 
XL  OmeMlon  oi  a  bar  lo  iKeorc*  by  the  party  oon- 

Where  a  husband  has  been  oOniicted  and  aen- 
teeoed  to  ImprisvnaMOt  at  hard  labor  in  tbe  state 
prlKni  for  Ave  years  or  more,  whiob  oonstltuiee  a 
rnrand  of  dtvoree  under  tbe  Uatnebntetts  stat- 
utes. chapL  m,  I  fl,  be  cannot  auataln  a  petlcton 
tor  dlToroe  agalnat  hla  wife  on  tiie  ground  of  her 
aubeequeotadulterr,  ainoeblsoonvlotton  Isolesaed 
with  sdulteiT  and  other  oauaea  wbtch  amorounda 
for  a  divoroe  from  thelMndaof  matrlmonTi  aa  an 
ollene  of  the  aaoie  olaa  and  d( 
Handr  V.  Haudi,  IM  IIaaa.8>l. 


zea  by  Google 
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udbtevtfa'WM'ltaflDta^dlHolnd."  Noth- 
lac  whatever  remeliMd  to  be  doM  to  mike 
tbe  dinolutloD  opentlTe;  neither  Judpneot  of 
diTorce  nor  otbei  legal  prDeen.  It  wu  not  e 
dlasolutfon  of  the  manUge,  fiM  dependent 
upon  conditbn  ■nbeeguent,  exprcM  or  fmpHed, 
but  wa«  irlthont  natriclion  <w  condMon.  It  did 
not  suepeod  the  conjugal  relation,  but  extln- 
jnilahed  It;  aod  the  language  of  tbe  etatate  ex- 
pressly excludes  any  impllcatkKi  that  tbe 
Kvena]  of  the  Beotence  might  operate  to  lestore 
the  aenteoced  parly  to  bis  or  her  conjugal 
lighta,  whatever  mi^t  otherwise  be  the  opera 
tioD  and  eOecl  of  a  revenal  W  tbe  common 
law.  The  etatute  goea  upon  the  ground  that 
■oclsland  public  neceultles  of  tbe  marriage 
relation,  and  tbe  competency  of  parties  to  con- 
tract it,  require  tbe  dinolution  to  be  flnal.  ab- 
Bolule.  The  atalute  havins  executed  Itself  in 
tbe  preeent  caae,  French  and  hla  wife  became 
hi  law  at  utter  itrangera  to  each  other.  Tbe 
new  alatuB  of  each  was  the  reanlt  of  the  statute, 
and  waa  not  dependent  for  continuance  upon  the 
continued  exlttenc*  of  the  aeotepce  of  French, 
aa  in  the  case  ^  a  Judicial  .divorce.  The  re- 
versal of  the  aenteoce  cannot  operate  to  restore 
the  i^artles  to  their  former  mstrimonial  rela- 
tions, ss  In  tbe  cate  of  teTcnal  of  a  valid  Judg- 
ment of  divorce  for  mere  error  In  its  rendition. 
In  Btatea  wbere  sentence  to  imprisonment  in 
the  state  prtson  for  «  term  of  years  Is  made 
gronnd  for  an  acUoa  of  divorce.  It  has  been 
held  that  aa  soon  ss  the  sentence  has  heeo  Klven 
the  right  of  tbe  other  party  to  Ktply  for  a 
divorce  is  complete  (Ban^  v.  Hands,  134 
Haas.  SM).  and  that  soch  right  la  notsospeaded 
by  a  Ull  of  exceptions,  on  which  the  ooo  vlciion 
and  sentence  may  tie  tevetaed  {Com  v.  Cou«,  58 
N.  H.  llffi).  The  itatate  declares  that ' '  'no  par- 
don granted  to  tbe  party  so  sentenced  shall  re- 
store sodi  party  to  nis  or  bet  conjugal  rights.' 
A  pardon  reacbea  both  tbe  punish m eot  pre- 
scnbed  tor  the  tdfense  and  the  ffullt  of  the  olien- 
der;and,  wbeothepardoulsfini.  It  releases  the 
puoisha)eot,and  blots  out  of  existence  ihegulltv 
so  that  in  the  eye  of  the  law  the  offender  (s 
as  Innocent  as  If  be  hsd  never  committed  the 
offense.  .  .  .  If  gnntedafterconvlctlon.it  re- 
moves the  penalties  and  disabilities,  snd  restores 
bfan  to  all  bis  dvH  rlftbts;  it  makes  him,  as  it 
were,  a  new  man,  and  gives  him  a  new  credit 
and  capacity.  .  .  Bnt  Itdoesootrertore  ofQces 
forfeited,  or  property  or  Interests  vested  in 
others  in  consequence  of  the  conviction  and 
Judgment."  Em  parte  Oarland,  71  U.  S.  4 
Wan.  B88.  880, 18  L.  ed.  3W.  870.  As  a  par 
don  granted  could  not  restore  French  to  bis 
oonjogsl  rights,  manifestly  it  was  not  Intended 


that  the  reversal  of  his  sentence  sbCmld  hare 
that  effect  Evldentlv  the  di«olntlon  of  the 
marriage  freed  both  ^ocb  and  bh  wife  from 
lis  obllgatlDns,  snd  she  was  free  to  marry  Iha 
defendant  and  ber  subsequent  marriage  with 
him  would  not  be  in  any  war  affected  or  fn- 
ralldated  by  sudi  reversal.  It  is  understood 
that  they  were  both  dtizensofthts  state  at  tbe 
time  of  the  sentence,  and  subject,  as  to  tbeb- 
matiimonial  statns.  to  Its  laws.  Says  Mr. 
Bishop:  "  Taking  one  party  out  of  the  mar- 
riage, by  whatever  means,  leaves  tbe  other 
slncle.  A  husband  without  a  wife,  or  a  wife 
witDout  a  husband.  Is  unknown  to  tbe  law." 
a  Bishop,  Har.  Dlv.  &  Bep.  gS  ItltL  ISIS. 
It  was  error  for  the  court  to  Instruct  the  Jnrr 
that  this  court  bad  held  the  sentence  of  French 
to  be  illesal  or  iDvalid.  On  tbe  eontraiy,  Ihts 
court  held  tbst  the  court  pronouncing  sentence 
hsd  Jurisdiction  of  tbe  snbject-mstter  of  the 
informsllon  against  Ptancb,  and  of  his  per- 
son, and  It  denied  his  sppltcation  to  be  dls- 
(diarged  from  Imprisonment  nnder  the  sen- 
tence, holding  that  the  sentence  waa  valid, 
and  could  be  avoided  only  on  writ  of  error. 
Re  FreneA,  81  Wis.  59T.  And  tbe  sentenoe 
was  reversed  for  error  and  not  for  want  of  Ja- 
risdictlon.  PhnuA  v.  Slate,  BS  Wis.  400,  81 
li.  It  A.  403.  Until  it  was  SO  reversed,  It  was 
a  valid  and  operative  sentence.  The  esses  re- 
lied on  to  show  tbkt  the  revcml  of  tbe  sen- 
tence reatofliur  French  to  his  formR  ooojagal 
rights  were  dl  esses  where  the  validity  of  the 


exception,  (he  decree  relied  on  was  s  , 

for  want  of  Jurisdictloo  In  the  court  gr«nling 
It,  or  was  void  by  reason  of  gross  frand  prao- 
tked  on  the  court  or  opposite  J^rty  1^  the 
one  claiming  its  protection.  The  case  at 
Orvue^  V.  <^oveh,  80  Wis.  667,  waa  such  a 
case.  We  bold,  therefore,  (1)  thsl  §  S8S6  of 
the  Revised  Btatotes  is  a  valid  enactment,  and 
not  one  in  conflict  with  6  S4,  art.  4,  of  the 
Constitution,  and  operated  to  absolntdy  dis- 
solve tbe  marriafte  relation  between  French 
and  hla  wife  upon  his  being  sentenced  to  Im- 
prisonment for  life;  and  (S)  that  tbe  marrlsge 
tberearier  of  the  defendant  with  the  fmrner 
wife  of  French  was  valid, and  wasnot  avoMed 
by  the  subsequent  reversal  of  the  sentenca 
against  French. 

The  df/endanft  exeeptiaiu  are  tker^ore  nrs- 
tanned,  and  bis  conviction  Is  set  salde,  and  tlte 
cause  Is  remanded  to  tbe  drctdt  court  for  a 
new  trial. 

Judgment  Is  ordered  according. 
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tted  top«d<UenbDt  knillw  to  k  mercbtnt  who 
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Teraedajadgmeat  of  a  JubUm  of       _   , 

Impoalosa  fine  oa  defeoiUDt  for  rlolatloD  of  a 
dtT^ordliiBDce.    Bevened. 

The  facta  are  itaUd  In  tbe  opinion. 


.  O. 

__  r,  for  appellsDt: 

_.      *  not  only  wllhin  th«  power,  bat  the 

duty,  of   the    mayor,  apon    ascertaining  the 

facta,  to  revoke  appellee**  license. 

Wigaint  T.  rmeago,  eSIlL  S72-,  ' 

iAitafo,  6S  m  444. 

FsTment  of  a  lees  aam  for  lIceoM  tfaap  that 


dlscredoD  of  (he  power  ImpoelDg  h. 

Vnilta  State*  DMOUng  Ot.  t.  Ghieaao,  11! 
III.  23;  DmiUl^  T.  Ohi^go.  ISO  III.  NT. 

The  terms 'lUoerant  merchant"  and  "tran- 
lient  Tendor  of  merchandise,"  as  used  In  the 
MMnto,  are  defined  bv  the  appellaie  court  o' 
this  state  to  mean,  ana  werelniended  to  appl; 
(0,  Ihoae  persons  who  for  a  short  space  of  time 
locate  In  a  city  and  make  sale  and  delivery  of 
Ibelr  Koods  u  other  meicbsnis  do. 

Tmning  t.  ^gin.  88  DU  App.  881. 

A.  license  fee  Imposed  upon  perKina  engaged 
In  a  given  boslneea,  as  that  of  a  broker  or  Itin- 
erant merchant,  Is  not  In  violation  of  any  con- 
stitntlonBl  provision  when  such  (cm  are  uni 
form  aa  to  all  persona  of  the  same  class  within 
the  limlU  of  a  city. 

Brwim  V.  Ckiiago,  110  III.  168;  Wiggin* 
Firrv  Oa.  v.  Eatt  8L  LolU.  108  lU.  080;  1 
Beach,  Pub.  Corp.  g  880. 

A  part  of  an  ordinaDce  may  be  void  sod  a 
part  valid,  and  If  aothe  valid  part  will  stand. 

Baker  v.  N/TnuU,  St  DL  108;  DHL  Hnn. 
Corp.  g  420  (868)  note  8;  t  Beach,  Pub.  Oorp- 
SS13. 

Where  property  from  one  state  ii  Imragfat 
Into  another  state  and  has  become  a  part  of  the 
gmeral  mass  of  the  property  of  sach  state.  Us 
81  L.R.  A. 


U^  T.  Hardin.  188  D.  &  100,  84  L.  ed. 
1S8,  8  Inters.  Com.  Rep.  98;  Bnnt*  v.  Mani- 
iMrf,  96  U.  8.  12  Wheat  41»,  «  L.  ed.  vA; 
Bremt  v.  Bfyulm,  114  U.  B.  «89,  20 L.  ed.  257; 
Bme  MaA.  (h.  v.  Qagt,  100  U.  a  676,  U  U 
ed.  TS4;  FiMm  v.  fiAttty  OMntg  Tanng  Dut. 
148  IT.  B.  1,  seized.  801.4  Inten.  Com.Bep. 
19;  OnOA  v.  AUhatna.  124  U.  S.  46S.  81  L.  ed. 
808;  JToina  v.  Orand  TrujUe  R.  Oo.  149  U.  8. 
217,  86  L.  ed.  »M, 

Tbe  fltatnle  of  this  state  and  the  ordinance 
Id  question  place  no  restrictions  or  barrlera  on 
the  com  merce  of  citizens  of  other  states.  They 
make  no  dlscrlniinaiion  between  the  cltlzena 
of  this  state  and  other  stales  or  tbe  prodnets 
or  properly  oi  this  state  and  other  states. 

Tbe  Itlnennt  merchant  voluntarily  places 
his  property  under  the  protection  of  the  laws 
of  this  state.  Can  It  be  unjost  to  require  of 
him  the  same  or  equal  tribute  that  is  required 
of  his  resident  compettlor  In  bustneatf 

SlaU  V.  Bmert,  108  Ho.  241.  11  L.  R.  A. 
919,  8  Inters.  Com.  Rep.  627;  Wooflraff  v, 
Parham.  70  U.  S.  B  Wall.  128.  19  L.  ed.  389; 
Birum  V.  Lott,  70  U.  8.  8  Wall  148. 19  L.  ed. 
887;  Singer  Hfg.  O?.  v.  Wright,  88  Fed.  Rep. 
191. 

Protection  of  the  goods  from  all  state  con- 
trol while  in  transit,  and  from  discrimination 
ftt  alt  times,  is  all  that  Congress  can  or  need 
undertake  to  secure  In  the  matter, 

11  Am.  A  Bog.  S^c.  Law,  p.  OSO,  note  1; 

nmin  V.  Rmutem,  114  0.  8.  823,  29  L.  ed. 
3ST;  ifunn  v.  lUtnoii,9i  U.  8.  US,  24  L.  ed. 
77:  OMfogo,  B.  A  Q.  8.  Oo.  v.  Oattt.HV.  B. 
ISO,  34L.ed.  94;  Aft  v.  Oliioago  dt  S.  W.  B. 
Co.  M  U.  S.  164,  24  L.  ed.  97;  Ohieago,  K  4 
St.  P.  R.  Co.  t.  AdOeg.  0411.  a  179,  34 Led. 
09;  WiwTia  *  8*.  P.  B.  Oo.  f.  Blalu,  M  U. 
8.180,24^0^99;  Stontt.  ICterawD,  9411. 
8.  161,  24  L.  ed.  102. 

The  exaction  Is  not  an  nnreaaonable  ot  on- 

Bout  Matk.  Oo.  V.  Oage,  100  D.  8.  678,  26 
L.  ed.  704;  .^flsi  v.  Br^»,  41  Fed.  Bep.  488; 
BtvarU  Butin,  28  Tei.  App.  804;  State  v. 
RteAard*.  89  W.  Ta.  S4B,  8  L.  R.  A.  706; 
Woodruff  V.  Parham.  70  U.  B.  8  Wall.  180. 19 
L.  ed.  882;  Hit>»o»  v.  Lett.  7S  U.  8.  8  WalL 
100.  19  L.  ed.  888;  Ptml  v.  Vifffinut,  78  D.  8. 
6  Wall.  1S8, 19  L.  ed.  B67;  Oxn.  v.  Qardntr, 
188  Pa.  284,  7  L.  R  A.  686. 

Mr.  Henrr  T,  Ralner,  for  appellee: 

Any  acta  the  dty  council  may  aiaume  to  per- 
form, not  fairly  within  the  powers  conferred, 
are  uliravtra. 

Alum  V.  .Stna  F.  Tnt.  Co.  82111.47;  CKiomo 
V.  Bumpff.  40  III.  96,  92  Am.  Dea  198;  DiU. 
Hun.  Corp.  ^S  87  (66);  ScMt  v.  Ptople,  89  Dl. 
197. 

No  presumptions  are  to  be  indulged  In  favoi 
of  tbe  validity  of  ordinances  pansed  by  mu- 
nicipal corporations. 

SeieU  V.  Ptoplt,  82  Dl  196;  DHL  Hun.  Corp. 
§428(866). 

Ordinances  mnat  be  Impartial,  fill,  and  gen- 
eral. 

DHL  Hno.  Corp.  g  822  (258). 

An  ordinance  passed  under  general  power 
must  be;  (1)  reasonable,  consonant  with  the 
gennal  powers  and  purpoaaa  of  a  corporation. 


ihe  iMle:  (S)  It  nmtt  not  be  ap]M«8flvei  .  . 
must  be  impartial,  fair,  Kod  general  In  Its  ap- 
pUoUoD:  (4)  It  maj  tegulale,  but  muM  not  to- 
itraiD,  trade. 

Bx  parU  Frvak,  S3  Oal.  006.  38  Am.  Bep. 
ft42;  BraoniOt  ▼.  Dehertg.  80 IH.  App.  S&7. 

A  peddler  is  an  fttnerant  mercbant.  The 
tertu  "itlneraDt  memhant"  cannot  be  applied  to 
a  mercbant  irbo  rents  a  ttoretoom  In  a  dtr, 
places  tberein  a  ■t4>ck  of  goods  of  I&tm  value, 
and  conducts  fals  business  trltbla  tbe  DuUding 
ao  rented  by  him,  whether  he  comes  to  tbe 
dty  to  carry  on  huslness  for  a  week,  or  for 
three  weeks,  or  for  a  year. 

Taining  t.  Xlgin,  88  01.  App.  860;  Orrw 
Oordo  V.  SateliaDi,  ISO  111.  SS;  Cairo  t.  Awh, 
101  III.  47B. 

Tbe  legislature  has  not  attempted  to  confer 
anthorit;  to  license  trandeni  or  illnerant  auc- 
tioneerB,  or  ttanalent  or  Itinerant  liquor  dealers, 
but  they  have  conferred  the  power  generally 
to  license  and  lax  aacUoneers,  and  to  license 
and  tax  liquor  dealers. 

Any  attempt  under  the  general  law  to  dis- 
crlmintte  as  between  peddlen,  aoctloueen,  or 
other  persons  temporarily  residing  In  a  city, 
and  those  permsneDtl;  resldlDK  these,  or  any 
attempt  to  dlacrlmlnale  in  the  malrer  of  licens- 
ing and  tasing  liquor  dealers,  has  been  in- 
Tarlably  held  to  be  vttra  viret  and  Told, 

Zanoiu  T.  Jfouffd  Gitg,  108  UL  002;  OvM- 
Htte  V.  IMer^,  80  Dl.  App.  «57;  Gain  t. 
hnm,  101  m.  179;  Cooley,  Ctrntt.  Llm.  S890; 
Bati  St.  LouU  w.  WArung,  46  HI.  8g& 

Any  attempt  by  color  of  regulations  to  re- 
strain trade  Is  an  abuse  of  power. 

CbldueUv.  Alton.  38 111.417, 70  Am.  Dec 383; 
aUeago  r.  Bttrnpff.  40I1L  07,  03  Am.  De&lH; 
Bloimipgtmt.  WoAI.  48111.  490;  AnurieaA  Liw 
jStMfc  CEmnwMMn  A>.  t.  thteago  Litt  Btatk 
Btekange.  148  Dl.  230,  18  L.  R-  A.  IIM.        < 

Tbe  license  soaght  to   be  Imposed  upon 
nonresident  auctioneer  or  upon  an  Itinerant 
merchant  Is  (10  a  day.    Suet  an  ordinance  is 
nnreasooahle. 

Bf^  Park  T.  Carton,  188  lU.  100;  Wiqgint 
T.  Chicago.  68  UL  873;  DUI.  Mun.  Corp.  S  S37 
(ESI);  Tieman  ?.  OMeaoo,  7S  HI.  405;  Okleago, 
R.  tAP.R.  Oo.  T.  jAiet,  -n  HI.  B6:  8ipe  t, 
Mvnhs,  40  Oblo  SI.  686.  17  L.  R.  A.  184; 
BroAt  V.  Mavgan,  86  Micb.  S76;  IhUuth  -r. 
Krupp,  46  Minn.  480;  Qhaddoek  r.  Day.  75 
Mich,  627,  4  L.  R  A.  809;  PeopU  t.  RuurO. 
49  Mich.  617,  48  Am.  Rep.  478;  Darling  t. 
Bt.  FUai,  10  Hinn.  889;  Bt  Praate.  68  SUch. 
896. 

A  cily  cannot  prohibit  a  person  from  sellioc 
bonks  from  house  to  bouse,  or  taking  orden 
tat  future  delivery. 

Bmmoni  v.  I.twiiloten,  182  III.  880,  8  L.  R. 
A.  838;  Cerro  Gordo  t.  Bawling:  130  III  86; 
TvitUnoT.  Stein,  38  111.  App.  8SB;  Hloomiag- 
■  ton  Y.  BavriaTid,  187  111.  084,  8  Inters.  Com. 
K^.  667. 

The  ordlnanoe  in  queetion,  and  tbe  statute 
wbk-b  purports  to  authorize  It,  are  an  at 
templed  Interference  on  the  part  of  the  state 
witb  inlersiate  commerce.  Appellee  Is  a  resi- 
dent of  the  state  of  MIcblsan. 

Brwn  T.  Martiand,  80  IT.  B.  18  Wheat. 
419,  6L.  ed.  678;  WOian  t.  HitumTi,  Bl  U.  B. 
87S,  28  L.  ed.  847;  WMdrvg^.  Farham,  ?S  D. 
81  LRA. 


Jul. 
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Oo.  T.  iVnnsyiednM,  114  U.  8.  198,  99  L.  e 
108:  aUntan  t.  i^MlodsIpAM,  70  D.  S.  S  Wall. 
718, 18  U  ed.  96;  Brown  t.  action,  114  U.  8. 
623.  29  L.  ed.  3ST, 

Inaction  by  Oongreas  amonnts  to  e  dee- 
laraiion  that  all  commerce  within  Its  ez- 
duslve  control  shall  remain  free  and  untram- 


ttr  Fnry  Oo.  t.  Bmntghania,  tvjrrw,- 
Bieanaba  S  L.  M.  Trantp.  Oo.  v.  Ghioago,  107 
U.  8.  679,  27  li.  ed.  442;  BtnOtrton  v.  Wiek- 
ham,  03  D.  8.  209,  38  L.  ed.  S4S. 

Tbe  exaction  of  a  license  tax  as  tbe  condi- 
tion of  doing  any  particular  btuinesa  Is  a  tax 
on  the  occupation,  and  a  tax  on  the  occnpa- 
tion  of  doing  business  is  surely  a  tax  on  the 
budnes^ 

Ldoujp  T.  Fort  tfMebOe.  127  U.  &  640,  88 
L.  ed.  ni,  3  Inteia.  Com.  Rep.  IS4;  AAtr  t. 
Taa*.  138  U.  B.  189,  88  L.  ed.  868.  8  Intent 
Com.  Rep.  241;  Bobbintt.  ShtOtUountji  Tax^ 
ing  DM.  120  U.  8.  489.  30  L.  ed.  694;  I^g  r. 
Michigan,  18-1  Q.  S.  161, 84L.  ed.  160,  Slnteia. 
Com.  Bep.  148. 

An  arlide  upon  which  a  tax  is  levied  before 
it  can  be  sold  to  adtlzenof  the  stateof  Dlinois 
is  not  permitted  to  mingle  fredy  with  tbe  com- 
mon mass  of  property  within  the  state. 

Smith  V:  Alabama,  134  U.  &  486,  81  L.  ed. 
008;  mtet  Mach.  Oo.  t.  Gwk.  100  U.  8.  676. 
26  L.  ed.  704;  BnndKtA  t.  Doian,  141  IIL  480; 
Bimmotu  t.  Ohitago  AT.  B  Oo.  110  DL  846; 
Barldott  t.  InUrnatiatua  Bank.  119  lU.  273. 

This  conrt  has  never  held  it  to  be  error  to 
award  a  Judgment  against  a  dty  for  costs,  but 
has  held  on  awsrd  of  an  execution  against  a 
city  to  be  reversible  emn'.  This  judgment  is 
entirely  free  from  error  of  that  character. 

Ooomington  v.  Brokau,  77  HI.  104;  Obitago 
V.  Badeg.  8S  HI.  690:  Airdv.  OraoT^.  86  lU. 
204:  Klntnun^  v.  Mahan.  78  HI.  468;  Jf^rrt- 
mm  V.  Binlcton,  87  111.  6S7.  89  Am.  Rep.  77; 
PJora  V.  Aan«v.  186  HL  4S:  OdOt  v.  aeftrvMbr, 
68  HL  808;  Eaiuat  v.  Jwtffen,  84  HI.  860. 

CMTter,  J.,   ddivered  the  (q>inioa  of  the 

This  appeal  is  taken  from  a  Judgment  of  the 
drcult  court  of  Green  county  rendered  against 
appellant  for  costs,  aod  in  bar  of  its  action  oo 
a  cause  brought  to  that  court  by  appeal  from 
the  Judgment  of  a  Justice  of  the  peace  imposing 
aflne  of  (8  and  costs  on  appdiee  (or  tbe  viola- 
tion of  an  ordinance  of  the  dty  of  l^arrolKon. 
Tbe  ordinance  provided  thai  any  perM«  or 
corporation  tuokinc  aelea  of  goods,  warca, 
merchandise,  or  olMr  tblnn,  except  farm  or 
dairy  produce,  etc.,  upon  the  streets  ox  side- 
walks of  tbe  dty,  or  who  sbould  engage  In  the 
bualoess  of  hawker  or  peddler,  or  who  should 
.temporarily  reside  therein,  and  vend  at  auction 
any  goods,  wares,  merchsndlse.  or  other  thing 
any  wherein  the  dty,  or  eumjn  In  tbe  business 
of  Itinerant  merchant,  without  baviog  Brst  ob- 
tained a  license  therefor  in  accordance  with  the 
piovislons  of  the  onllnance.  should  be  fined  not 
IPSB  than  1100.     The  ordtnanc**  authorised  tbe 

lyor  to  revoke  anv  license,  in  his  discretion, 
__  tendering  back  Ine  unearned  license  mon^. 
Secilon  SestablUied  the  following  schedules  of 
license  fees:  "Lineraot  merchants  at  retail  or 
auction,  (10  per  day.    Foot  peddlers  and  soUo- 


i8ai 


OuoouAOK  r. 


tHag  tftnti  |8  per  dsy,  ...  All  other 
caaci  not  spwdtlcally  provided  for,  92  per  da;." 
Appellee  applied  for  aod  obtaiDed  a  license  to 
•ell  books,  Dotiona,  watches,  etc.,  for  the 
period  of  tbree  weefea,  for  which  be  paid  a 
liceote  tee  of  $80.  The  Itcenae  provided  that 
it  waa  subject  to  revocatioD  by  tbe  major. 
Soon  atter  commendDg  bosineM,  appellee  be- 
gan to  Bell  many  different  kinds  of  goodj  and 
ware*  not  emlvraced  witbin  tbe  claaaei  meo- 
tioned  in  tbe  license,  both  at  auction  and  in 
due  course  of  trade,  at  reuD.  His  license  was 
TBTokedb;  tbemajor,  and  tbe  licenae  fee  tend- 
ered back  to  blm,  but  he  refused  to  accept  It. 
He  was  notified  hj  tbe  mavor  that,  for  tbe 
bosineas  be  was  iben  enngea  Id,  be  would  be 
required  to  take  out  a  license  as  itinerant  mer- 
«haDt,  nud  pa;  therefor  $10  per  daj.  Appel- 
lee refused  to  procure  such  license  orpaj  the 
•mount  demanded,  but  continued  to  sell  as  be- 
fore. CnmplaiDt  was  made  under  tbe  ordi- 
nance, charging  him  witb  temporarily  reridlng 
in  said  dty,  and  rending  at  auction  goods, 
wares,  ano  merchandise,  and  for  engaging  in 
tbe  business  of  itinerant  mercbsnl  in  said  city, 
without  a  license.  A  fine  of  $8  and  coats  was 
aaseuedby  the  justice  of  tbepeace.  When  tbe 
ordinance  wa«  offered  in  evidence  on  the  trial 
in  ttie  clrcnit  court.  It  was  objected  to  by  ap- 
pellee on  tbe  gromd  Itaat;  both  tbe  ordinance 
and  the  statute  authorizing  it.  approved  June 
18,  1881,  providing  tbat  cities,  etc,  "shall 
'taave  power  to  license,  tax.  regulate,  luppreaa, 
or  prohibit  itinerant  merchants  and  transient 
vendors  of  merchandise"  (Kev.  Stat,  Meyer's 
ed.  1860,  p.  839)  were  "unconstitutional  and 
void;  thatthe;  are  unreasonable,  in  restraint  of 
trade,  tend  to  create  monopolies,  objeclionsble 
as  class  lejilslatlon.  and  discriminate  beti*een 
reeidenta  and  nonresident  auctioneen  and  mer- 
cbanti,  and,  an  applied  to  the  facts  in  this  case 
•re  an  attempted  loterference,  bv  state  regula- 
tioD.  with  interstate  commerce.  Tbe  objec- 
tion was  Buatalned  by  the  court,  as  to  tbe  nrst 
charge  In  the  complaint,  and  later  in  the  trial. 
at  the  cloM  of  the  evidence,  tbe  court  sustained 
tbe  motion  of  the  defendant  to  exclude  tbe 
ordinance  altogether  from  the  jury,  and  to  In- 
struct them  to  find  for  the  defendant.  Tbe 
Jury  returned  their  verdict  as  Inetrucied,  and, 
after  overruling  appeHant'a  moifon  for  a  new 
trial,  judgment  was  rendered  against  tbe  city 

fOrOMts. 

It  was  insisted  by  the  defendaat  that  tbe  evi- 
dence ahowed  that  m  was  not  a  resident  of  thia 
•tate,  and  tbat  be  was  engagedln  tbe  purchase 
of  bankrupt  stocks  of  mxms  in  other  ststes, 
and  shipping  them  into  tnis  state  for  aale,  and 
that,  a*  ap^led  to  the  facts  of  this  case,  the 
ordinance  was  an  attempted  regulation  of  In- 
ttratate  commerce,  and  void  for  tbat  reason 
also.  The  evidence  showed  that  tbe  defendant 
purchased  such  stocks  of  goods  wherever  he 
could  nbtain  them  to  tbe  best  advantage,  and 
•on  them  ont  at  retail,— aometlmes  at  auction 
and  eometlnMB  in  due  oonrae  of  trade;  ibat  for 
this  purpoae  be  opened  storea  or  places  of  bnal- 
nesa  in  diSeicnt  dtlea  and  villager  abipi^g 
bamoaeloanotber,  nsnallycontiaulnginbaif 
neaa  only  a  few  weeka  at  a  time  In  any  one 
place.  Both  the  ordlnaooe  and  tbe  Uoenae  It- 
self provided  for  tbe  revocattoa  of  tbe  license 
by  the  m^OE,  aad  we  an  of  tte<^dnion  that, 
SlIhlLA. 


tinder  the  evMenoe,  there  waa  no  abmeof  this 
power  by  tbe  mayor. 

But  assuming  tbat  the  license  granted  to  sell 
books,  notions,  and  watches  was  properly  re- 
voked because  the  nies  of  appellee  embraced 
a  lart^  clasa  of  merchandise  not  designated  tn 
tbe  license,  the  question  arises  whether  tbat 
part  of  tbe  ordinance  which  provldea  that  no 
person  ahall  temporarily  reside  In  said  dty,  and 
vend  at  auction  any  goods,  wares,  ta  mercban- 
dlae,  or  engage  In  t£e  business  of  Itinerant 
merchant  In  said  dty,  wUbont  Ursl  having  ob- 
tained a  license  therefor,  and  fixed  the  licenae 
fee  at  $10  per  day,  was  within  the  power  of  the 
dty  coundl  to  pan.  Waiving  the  question 
that  the  ordinance,  as  set  out,  seems  to  confine 
the  license  fee  of  $10  to  those  coming  within 
the  second  class  mentioned  above, — tbat  Is^  to 
Itinerant  merrbants, — we  are  of  tbe  opinion 
that  Ihecity  council  had  no  power  to  make  an  v 
discrimination  between  residents  and  nonresi- 
denia  of  the  dty,  or  between  those  temporarily 
residing  tn  the  dty  and  tboee  permanently  m- 
aidtng  there,  in  requiring  llcensesi  or  In  the 
fees  la  be  paid  for  such  licenses.  This  part  of 
tbe  ordinance  confines  its  operation  to  those 
who  temporarily  Reside  In  the  city,  and  would 
seem  to  have  no  reference  to  the  temporarjr 
cbaracier  or  to  the  permanency  of  the  busi- 
ness. Under  tbe  provision  In  question  any 
one  permanentlv  residing  in  the  dty  could  en- 
gage in  tbe  buamess  mentioned,  diher  tempo- 
rarily or  permanently,  witbout  a  license,  while 
a  temporary  reahlent  would.  In  dtber  case,  be 
subject  to  a  fine.  Tbe  dty  council  had  no 
power  to  make  such  a  discrimination,  and  that 

Eart  of  the  ordinance  waa  properly  held  to  be 
ivalld.  Beach,  Pub.  Corp.  12*5;  BraetnlU 
V.  DoJiert).  80  111.  App.  840.  Bnt,  as  the  pro- 
vision relating  to  itinerant  mercbanla  baa  no 
necessary  connection  with  or  dependence  upon 
the  first-  mentioned  provtston.  It  may  be  sep- 
arately enforced,  unless  found  to  be  also  In- 
valid upon  other  grounds  held  sufllcient  In  the 
court  lielow  to  Invalidate  It  The  power  of  tbe 
lefdslatnre  to  authorise  cities  and  villages  In 
this  stale  to  license  and  rqtulate  various  kinds 
I  of  business  and  occupallona  carried  on  wttblo 
their  limits,  and  to  require  the  payment  of 
license  fees,  has  so  often  been  the  subject  of 
review,  and  so  often  sustained,  by  this  court, 
that  no  extended  discussion  of  the  general  sub- 
ject wilt  here  be  attempted.  It  has  been  held 
tbat  such  powerlsinherent  in  all  governments; 
Uiat,  except  so  far  as  limited  or  rcairalned  1^ 
tbe  Constitution  of  tbe  state  or  of  tbe  United 
States,  tbe  legislature  baa  Bucli  power,  as  being 
tbe  repository  of  all  the  power  of  the  people 
not  taken  from  IL  And  by  repeated  deddona 
of  tbia  court  it  baa  been  held  that  a  mete  license 
fee  impMed  by  the  maoidpal  antborltiea  under 
authority  of  sn  act  of  the  legislature  is  not  a 
lax.  Cttita^  Pl^.  A  P.  Oo.  v.  Chieaao,  B8  ID. 
2S1,  80  Am.  Rep.  040;  WiminM  Fern  Oo,  T. 
Ba$t  SL  Levi*,  102  III.  080,  and  casea  there 
dl«d.  And  since  the  adoption  of  the  Constt- 
mtlon  of  18T0,  containing  the  provision  In  §  1 
of  art.  9,  that  "the  general  assembly  shall  bsva 

Ewer  to  tax  peddlera,  auctioneers,  broken, 
akera,  mercbanta,  commisdon  mercbanla,* 
...   In    such   manner   as    It   shall    from 
time   to   Hme  direct,   by   general   law   nni- 
,  f  am  as  to  Ibe  daM  vpoa  wUch  U-  npeialM,'' 


,,glc 


luxnoia  SuFBBiu  Ooukt. 


Jax, 


nnlfonnl^  In  taxation  u  to  penoiu  aod  prop- 
er^, the  lame  view  baa  been  maintained,  and 
thftt  tbne  provIilonB  of  tbe  Coostitnllon  bave 
not  changed  tbe  power  of  the  )eKi*lature  to  aa- 
Iboiice  munldpultlei  to  require    and  collect 


opinion  of  ibe  court  (p.  SflT)  tbat:  "l^e  lattei 
words  in  the  fint  section,  requiring  the  tax  to 
be  b;  geoeral  law,  and  uniform  aa  to  the  cUn 
upon  which  It  operatea,  hare  no  operation  upon 
thla  caBe,  becauie  thia,  aa  ihown  br  the  cases 
dleiJ,  ii  not  a  tax,  but  a  license.  The  Constl- 
tntloD  has  not  prohibited  tbejteneral  assemblj 
from  imposing,  or  aulhtuidiig  the  imposiliOD 
of,  tbe  duty  lo  procure  a  license  to  pursue  aov 
calling,  nor  has  it  limited  the  power  or  limited 
its  exercise.  In  this  respect  the  power  of  the 
legislature  Is  tbe  same  aa  it  bai  ever  been  since 
the  organization  of  tbe  slate  government,  and 
noooe,  we  presume,  will  question  the  leglsla- 
tiTe  power  to  require  penons  engsged  in  tsH- 
ous  avocations  to  procure  a  license  for  tbe  pur- 
pose, and  thus  regulate  tbe  exercise  of  an 
avocation."  While,  In  numerous  other  cases 
in  which  it  was  urged  that  tbe  license  fees  ex- 
acted were  taxes,  sod  within  the  provisions  of 
the  Conslitntlon  above  relerred  to,  the  question 
whether  tbe  ordinances  conformed  lo  those 
provisions  was  discussed,  yet  the  doctrine  en- 
nounced  by  this  court  in  previous  cases  fass  not 
been  departed  from.  Hoalandv.  Chicago,  108 
111.  496;  Timm  v.  RaTTuim  109  III.  S93;  Bravn 
V.  ClAiea^o,  llOm.  186;  United  State*  DittU- 
Ung  Co.  V.  Chieage,  113  111.  19;  Kiniltyv.  (M- 
M^124II1.8S9. 

The  ordinance  appests  to  bsve  been  fnmed 
upon  the  same  theory  as  other  license  ordi- 
nance, and  not  upon  tbe  theory  of  levying 
taxes  in  the  ordinary  acceptation  of  that  term. 
And  If,  under  the  ststute  In  question  autboiii- 
ing  dltes  to  "license,  tax,  regulate,  supprpse, 
or  prohibit  Itinerant  merchants  aod  transient 
vendors  of  merrbandiee,"  It  should  be  con- 
ceded the  diy  of  Carrolllon  bad  power  to  tax 
Itinerant  merchsots,  aa  dlellnguislied  from  tbe 
power  to  require  them  to  pay  s  license  fee,  we 
are  of  the  opinion  that  the  ordinance  was 
framed  nnder  the  former,  and  not  under  the  lat- 
ter, power.  We  shsli  therefore  consider  the 
objeclions  niged  agalaat  the  validity  of  the 
mdlnance,  and  o(  the  statute  under  wbicb  it 
waa  passed,  without  reference  to  tbe  piovi- 
■Ions  of  tbe  G<HutltQtlon  above  mentioned,  re- 
lating to  laxatioD.  It  ti  urged  with  much 
force  that  tbe  statute  Itself  is  unconstitutional, 
— that  Ibe  legislature  has  no  power  to  suppresa 
itinerant  merchants  or  transient  vendors  ol 
mercbsndlae,  or  to  prohibit  them  from  follow- 
ing their  avocation;  and.  as  applied  to  the  facts 
of  Ibis  case,  it  Is  insisted  that,  even  regarding 
the  exercise  of  the  power  as  one  to  license  and 
re.aulale.  It  is  in  violation  of  tbe  Federal  Con- 
stitution, and  the  legislation  of  Coneress  Ibere- 
nnder,  ai  an  attempted  regulation  of  interstate 
commerce,  and  to  the  latter  phase  of  the  ques- 
tion the  arguments  of  counsel  hare  been  chiefly 

We  do  not  think  that  the  latler  contenllan 
c«u  be  Buslalned,  The  ordlnsnce  makes  no 
discrimination  between  such  merchants  wboM 
«I  L.  R.  A. 


goods  are  imported  into  this  vttie  from  othet 
states  and  thoae  whoM  gooda  are  manufac- 
tured ot  purchased  in  thS  stale,  aod  shlmMd 
from  place  to  place  for  the  purpose  of  a»le. 
Nor  does  it  Impose  any  tax  upon,  or  require 
the  payment  of  any  Boenae  Ise  for,  tbe  sde  In 
the  original  package  of  any  articles  imported 
from  another  slate.  But  tbe  effect  of  the  oidi- 
nanoe  ia  to  Impose  the  burden,  not  on  Aoee 
encaged  in  Importing  goods  into  tbe  stale  for 
•ale,  not  on  the  goods,  as  such  imports,  but 
upon  those  who  are  engaged  in  the  boslnesa  of 
selling  goods  aa  Itinerant  mercbanis,  after  such 
goods,  if  imported,  have  been  so  acted  upon  by 
the  importer  as  that  ihey  have  become  mixed 
up  with  tbe  maM  of  other  property  in  tbe  state. 
The   evidence   in  thia  case  showed   that  Ibe 

toods  were  purchased  at  assignee^  and  oiber 
sQkrupl  sales;  some  in  thisand  some  in  other 
states;  and  that  the  slock  In  queatioD  waa 
composed  of  eucb  goods,  a  part  of  which  bad 
been  left  unsold,  aod  brougbt  from  some  other 
clly  or  vlllsgein  the  stale,  where  appellee  had 
last  cairied  on  his  iilneimni  mercbandiaing. 
We  think  It  too  iJear  for  extended  argument 
that  there  was  no  Interference  with,  or  at- 
tempted regulation  of,  commerce  between  the 
states  in  the  enforcement  of  the  ordinaDceia 
question.  This  question  was  discusseil  and  the 
previous  decisions  of  theSupremeCourlorilie 


430,  6  Inters.  Com.  Rep.  CS,  to  which  refer- 
ence may  be  had  for  tbe  doctrine  of  that  court 
on  this  question. 

But  was  the  ordinance  void  for  any  nf  the 
further  reasons  urged  against  itt  We  do  not 
think  It  necessary  lo  consider  here  whether  or 
not  the  legislature  had  tbe  power  to  prnliibii, 
or  lo  authorize  munldpalllies  lo  pmhibit.  mer- 
chants, whether  permanent  or  iliaeraDt.  from 
carrying  on  the  business  of  merchandising.  It 
mtut,  however,  be  presumed  that  It  was  not 
Inteoded,  by  the  act  of  18S7,  toaulborize  cities 
and  villages  to  suppress  itinerant  meichanla,  or 
prohibit  them  from  carrying  on  their  bnsineM, 
unless  there  should  be,  in  tCe  character  of  tbe 
goods  sold,  or  in  the  mannerof  condnclingthe 
business,  something  detrimental  to  the  public 
good  health,  morality,  comfort,  oi  cnoveni- 
ence.  No  such  ground?  for  the  suppression  or 
prohibition,  as  a  police  regulation,  of  the  busi- 
ness of  appellee,  appeared  or  waashowo.  Nor 
can  it  be  said,  we  tblok,  as  a  fteoeral  propoel- 
Uon,  that  there  was  anything  In  the  buuness 
Id  which  appellee  was  ennged  that  antborised 
Us  suppression  by  law.  TbeConsittotion  pro- 
vides that  "no  person  shall  be  deprived  of  llf^ 
liberty,  or  property  without  due  process  of 
law;' and  we  have  recently  held  that  tbe 
right  to  coDlract  with  reference  to  ona'a  own 
laiwr  Is  a  property  right,  and  cannot  lie  taken 
away  by  mere  legislative  enactmenL  lUtthiti. 
PtopU,  105  111.  98, 39  L.R  A  79.  The  right  to 
buy,  sell,  barter.and  exchanae  property  Isa  Deo- 
essaryincident  to  Its  ownership,  and,  subject  to 
reasonable  regulations,  la  as  much  proiecMd  bj 
this  provUion  of  the  Constitution  as  Is  the  own- 
ership ilself.  The  gmnads  upon  wbtcb  Ibe 
Fate  of  Intoxicating  nqaoTS  may  bepnblblled  . 
have  no  application  to  tbe  busfnen  or  tbe  ordi- 
nary merchant.  In  AAwueAMs  v.  OHeage,  48 
UL  4U,  It  waa  said,  Hut  the  leatninU  which  Ibe 
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law  appUoa  to  tb*  boaor  tnflle  "»n  not  Hke 
nicb  uraetrlct  tlieordloai7«tocalloiwofllfB, 
whfcb  adTmuce  liDmui  happtncM,  <k  trade  ana 

.v..  —■-•-(,  iiodncB  linmoraHly, 

Tbii  budoMi  b,  on 
fu.uu^n, -•-»»  .uopoliMpoireroI  tbe  ' 
•Bd  ratrtctlou  wUoB  mttf  rtehthillj  1 
powd  apOD  It  mifht  be  obnoiiaiu  m  u  „  . 
raatralnt  of  trade  wben  Applied  to  olhec  pur- 
ealte."  StmUai  Tlewi  wen  expretwd  le  Dtitr 
Mtiji  r.  OhUagt,  190  HI.  627.  In  LavnJtr  t. 
(Xdeago,  111  £].  Wl.  D8  Am.  Bep^  880,  an  cr- 
dinaaoe  nqnlrioic  Hceoaed  pawnbnwen  to 
make  out.  u>d  dellvet  to  the  ■opeiinlendeDt  of 
poUot^  eteiT  day,  %  copj  ticnn  a  book  to  be 
keplOT  tbemof all peTeoD>]iH«perl7«nd other 
nlnabiethlDganmiTedoiidepoaltormircbaK  ' 
darinic  tbe  preceding  day,  ivlth  a  descripik 
of  tbe  persons  from  wbom  received,  wu  held 
a  reaionable  eierdea  ol  the  police  power  for 
the  preveDtion  and  detection  of  crime;  aod  It 
Dae  there  said  tbe  busiaeee  might  be  prohib- 
ited altogether,  under  tbe  power  conferred  on 
iIm  dtT.  It  DBS  not,  howeTer.  put  upon  tbe 
giouod  that  the  clt;  might  abeolutely  euppiete 
■  lawful  and  barmlesB  bustness.  but  thiit  the 
piiwer  might  be  exercised  for  tbe  prevention  of 
Clime.  We  mun  therefore  conclude  that  it 
«aa  not  the  intention  of  Ihe  legislature  to  au- 
tlfiriie  municipalities  to  arbltrarllj  suppress 
nercbanta,  or  prohibit  them  from  carrying  on 
their  bojiDesa,  vUbln  tbe  corporate  limits,  on 
tbe  groDDd  that  they  are  lUoeraDt  or  tranelem, 
lasted  of  permanent,  as  applied  to  their  bual- 
ness  Id  fbe  mnalcIpalliT. 

As  applied,  then,  to  tbe  case  under  ooostd 
eratlon,  we  must  couslderthe  ordinance  aaone 
to  license  and  regulate  itinerant  mercbante, 
-without  antborlslng  ibe  soppresilOD  or  prohi- 
bition of  their  bustuess.  Appellee  contends 
that  be  was  not  an  llineraut  merchant,  within 
the  meaning  of  the  stalute  and  tbe  ordinance. 
He  Insists  that  an  itinerant  merchant  and  a  ped- 
dler mean  tbe  same  thing.  We  do  not  think 
so.  Neilber  tbe  statute  nor  tbe  ordinance  has 
fonlsbed  any  deflnliion.  But  It  cannot  be 
■uppoeed  that  the  legislalore  would  ba*e  passed 
the  act  In  question,  antborizlng  the  licensing 
of  itlneraot  mercbaola  and  transient  vendors 
of  merchandise,  11  the  power  bad  alieady  been 
coattneA  In  the  moTMon  In  tbe  general  In- 
corporation law  relating  to  peddlers  and  hawk- 
ers. We  think  Ibe  words  used  very  clearly 
expren  tbe  meanlDg  of  tbe  law  mskinc  power, 
and  thai  they  would  generally  tie  weU  under- 
stood.  Tlie  word' merchant" has ■  well-known 
meaning;  but  whether  a  psiticular  trader  Is  a 
merchant,  or  not,  mlgbt,  under  tbe  facts  of  the 
parlicolar  case,  be  somewhat  difficult  to  deter- 
mine. But  it  cannot  be  doubted  U»t  appellee 
was  a  mer^ant.  He  opened  a  store,  stocked  it 
with  Tarloiia  articles  of  merchandise,  and  sold 
asotbermercbantsdo.  And tbeonlydlfference, 
aside  from  selllngMMMtimesai  suction,  was  that 
tall  business  was  not  permanent  In  tbe  partlc- 
alar  d(y  or  tillage  In  which,  for  (he  time,  it 
was  carried  on.  It  was  not  Intended  to  be 
pcamaoeDt, — it  waa  intended  to  be,  and  was, 
tnuisltory.  He  took  bis  itock  of  goods  from 
d.y  to  d^,  mM  bis  goods,  uid  transacted 
bwinew  as  a  merchant,  for  a  lew  weeks  only 
la  each  place:  and  we  cannot  ooneHve  of  a 
more  appropriate  dwlgiialloa,  aa  ^(^iedto  hla 
SIL.  B.  A. 


'  caae,  than  that  of  tttnerant  mendtanL  Wltb- 
oat  flodliiglt  at  allneoessaryhece  toundotaka 
to  gire  any  preclas  deOnitloD  of  tbe  term,  ap- 
plicable to  other  oasea  that  m^  i*^.  **  m>m 
that  appellee  waaaa  Mnerant  merdiaal  A 
difTeieot  oondodon  aeems  to  hare  beat  teacbed 
by.  Ibe  SDpMme  onort  of  Georgia  bi  0«mU  t. 
J^Uonto.  SS  Oa.  UTS.  wbm  It  waa  beld  tbat  a 
trader  wbo  MMoed  a  itot^  and  proceeded  tbere 
to  sell  oat  a  taige  stock  of  gooda,  and  did  not 
cooT^  any  of  the  goods  from  |dac«  to  place 
In  tbe  dty.  and  aellln  tbat  way  or  by  samide, 
bat  waited  for  coatomoa  to  come  to  bia  place 
of  bndoeas,  was  not  an  llineiaBt  trader,  wlihin 
tbe  meaning  of  tbe  charter  of  tbe  dly  and  tbe 
lawa  of  that  atale.  But  la  tbat  case  the  court 
defined  the  terms  "itinerant  trader"  and  "ped- 
dler' to  mean  substanlially  the  aame  thing,  as 
they  bad  thraetofore  been  uaed  in  the  same 
sense  in  tbe  itatatea  and  decWona  of  that  state. 
Em  tbe  teasoolng  there  employed  oannot  con- 
trol here,  and,  without  stopping  here  to  point 
out  further'  dbtloctions  between  the  two  cases, 
we  mnst  hold  tbat  ^ipdlee  was.  within  the 


was  reached  by  the  appellate  court  of  the  sec- 
ond district  In  the  case  of  TWntwv.  JBnn,  80 
Dl.  App.  881. 

Hokllng,  then,  that  the  dty  of  Carrollton  bad 
the  power  to  license  and  regulate  ibe  boalnoM 
of  appellee,  bnt  not  to  suppress  or  prohibit 
It,  (he  question  is  presented  whether  or  not  tbe 
rrquirement  of  the  payment  of  a  license  fee  of 
(10  per  day  was  unreasonable,  oppressive,  and 
probibltoi;  In  its  character;  for  It  must  be 
conceded  that,  If  tbe  dty  bad  no  power  tosup- 
press  or  prohibit  directly.  It  bad  no  power  to 
do  so  Indirecily,  by  ibe  Imposition  of  omea- 
aonsbte  and  oppreflsive  burdens.  In  Hraun  t. 
OMeago,  110  111.  196,  It  waa  said:  "Not  la  the 
objection  well  taken  (hat  no  business  can  be 
regulated,  or  burthens  Impoaed  on  lis  purauit, 
unless  there  be  power  to  suppress  tbe  mislnees. 
lu  tbe  case  of  Wiggitu  Ferry  Oo.  v.  Bait  Si. 
Lovii,  102  III.  GAO,  It  was  beld  tbe  lettislalure 
bad  power  to  aatharlze  the  city  to  regulate  the 
feiTT,  and  impose  a  license  fee  for  esch  boat 
iiseo  by  Ibe  company,  not witb standing  tbe 
franchises  the  companies  were  eierclsiDg  were 
granled  by  charter  from  tbe  legislature.  Tet 
DO  one  will  claim  tbat  tbe  legislature  conid 
repeal  the  charter  or  impair  Its  franchise,  or 
aulhorlze  the  dly  to  do  so.  This  case  was  af- 
Armed  in  the  Federal  Supreme  CourL  107 
U.  B.  S6S,  27  L.  ed.  416.  tJnill  of  compara- 
tively recent  date  our  l^lslature  required  all 
merchaota  of  eyeiy  klna  to  pay  tor  and  pro- 
cure a  llceDSe  to  vend  tbdr  goods,  wares,  and 
merchandise,  under  a  pendty.  Nor  are  we 
aware  that  the  power  waa  ever  questioned. 
And  similar  laws  have  been  in  force  in  the 
various  states  of  (he  Union,  from  tbdr  nrgan- 
izaiioD  until  a  recent  date,  tf  not  until  (he 
present  time.  In  the  case  of  Hmeland  v.  OM- 
eago,  106  BI-  406,  It  was  hdd  that  the  legtsla- 
torebad  power  to  antboriwlbedty  toreqnire 
a  ke^ier  of  a  livery  stable  to  procure  a  license 
for  the  purpose,  under  a  penally  for  falling  to 
do  so.  Soch  an  occnpatloo  la  a  natural  rigb^ 
as  legilimate  as  is  (bat  of  either  of  these  ap- 

K Hants."    And  In  Kinia  T.  miDOta.  IMIB. 
I,  after  slating  tbe  mislaid  downbr  att* 
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•nthoritiw,  Oist  the  llceose  fee  ihotild  be  sneb 
dee  only  u  will  le^tfmatelr  ustatln  tbe  regu- 
lation, It  was  Baldtbat  tbis  court  hu  BlnayB 
spplM  a  mote  Uberal  rule  of  coDaCnictlon  in 
reference  to  llceose  fees,  and  tbat  auch  feea.  Id 
quite  large  amonnta,  and  manifestly,  la  part  at 
least,  for  revenue,  have  tKcn  anitalned.  But 
It  bas  not  been  held,  aa  anppoeed  b;  couueel 
for  appellant,  that  In  such  cales.  where  the 
buBineaa  mar  not  be  probibiled  allogetber,  tbe 
amount  ol  uie  burden  to  be  imposed  reata  en- 
tirely fn  (hedlBcretion  of  the  manldpnl  author 
itlea  impoelog  It.  Counsel  (or  appellant  die 
Onited  Stalei  Di*tilUng  Oo.  t.  Chieago,  112  Ul. 
19,  u  aupportiDg  tbelr  contention  in  tfala  re- 
gard. The  license  fee  required  \>j  the  dty  of 
Chicago  for  carrjinp'  on  the  buatnesB  of  dla- 
dller  or  brewer  waa  $600  per  annum,  and  thia 
court,  following  other  cases,  held  that  while 
such  a  license  fee  was  not  a  lax.  In  tbe  consti- 
tutional aenae  of  that  lerm,  still  It  miahl  be  im- 
posed for  Bubslsnliol  rerenuc;  and  it  was  said 
that,  "observing  constitutional  restrlc lions, 
the  amount  would  seem  to  be  wlihia  tbe  dis- 
cretion of  the  body  imposing  It."  The  limita- 
tion to  the  discretion  o(  tba  body  Imposing 
the  license  fee.  as  expressed  In  that  case,  ia 
■nbataottal  ana  Important.  It  la  a  conslltu- 
tlonsl  limimlion.  If  the  constitution  el  pro- 
vision that  no  person  shall  be  deprived  of  life, 
liberty,  or  piopertj  without  due  process  of  law 
forbids  the  suppression  or  prohibition  of 
appellant's  bndness  on  tbe  sole  ground  that  It 
is  transitory,  instead  of  permanent  In  the 
municipality,  then  It  also  forblda  its  destruction 


br  tbe  ImpbsliiOn  of  aoequal  and  excesBJTe 
license  fees,  probibitotr  in  their  clmacter. 
liberal  'rule  in  construing  grants  of  power 


munldpali^  In  respect  to  tbe  imp<»ltion  of 


power  to  suppressor  prohibit,  they  have 

limited  discretion  in  fixing  tbe  amount  of  such 
fees.  In  Wiggitt*  v.  Chicago.  68  111.  873,  It 
was  aaid:  "The  power  conferred  by  tbe  charter 
to  tax,  license,  and  regulate  auctioneers,  au- 
thorized tbe  city  to  adopt  any  reaeooable  or- 
dinance for  tbe  purpose.  The  charter  points 
-  -     3  particular  mode.    The  city  may  tax. 


Pus  to  tbe  buainesa."    And  a  license  .. 
per  annum  Imposed  by  ordinance    __ 
auctioneers  was  held  not  an  unreasonable  ex- 


at  andioD.  fanported  Into  ancb  dty  for  the 
ptirpoae  oibdng  ao  aold,  was  an  tmreatonaUe 
UL.a  A. 


exerdse  of  tbe  power  conferred  1^  tbe  Matnte, 
although  tbe  statute  purported  to  give  dtta 
ibe  power  "to  regulate,  license,  or  protafbtt" 
the  buaineea,  and  that  the  effect  of  Ibe  ordi- 
nance was  largely  to  prohlUt,  under  Uie  name 
of  a  license,  the  aale  at  anction  of  goods 
brought  Into  the  corporation  for  that  purpoee. 
which  entered  into  the  daily  use  and  consump- 
tion, and  which  would  not  be  excluded  byauj 
police  regulation  as  being  detrimental  to  tbe 
public  braltb,  comfort,  and  convenience,  and 
that  tbe  ordinance  was  in  restraint  of  trade. 


der  the  liberal  role  adopted  by  tbb  court,  sncfa 
license  tees,  wblle  imposed  under  tbe  general 
police  power,  may.  as  we  have  seen,  be  im- 
posed, not  only  as  a  mere  means  of  regulation, 
but  also  for  revenue.  Under  such  a  rule.  It 
becomes  a  question  not  always  easy  of  solu- 
tion todelermiDe  whether  or  not  the  impo^tion 
of  a  certain  amount  to  be  paid  aa  a  license  fee 
Is  an  oppressive  exercise  of  a  statutory  power; 
having  tbe  effect,  whether  ao  designed  or  not, 
to  suppress  and  prohibit  tbe  bunnesa  npon 
which  it  is  imposed,  rather  (ban  merely  to 
license  and  regulate  It,  and  require  It  to  bear 
it;  due  ahare  of  the  public  burdens.  And  it 
must  be  admitted  that  the  question,  so  far  as 
It  comes  wltbin  tbe  discretion  of  the  munidpal 
authorities,  Is  one  for  them,  and  not  for  tbe 
courts,  to  determine.  It  is  only  when  tbe  or- 
dinance is  plainly  unreasonable  snd  prohibitive 
in  iis  character,  where  there  is  no  power  to  pro- 
hibit, tbst  the  courts  may  Interfere  and  pro- 
nonnce  it  Invalid.  2  Beach^b.  Corp.  g  1234; 
Cooley,  Consi.  LIm.  300.  We  are,  bowever.  of 
tbe  opinion  that  the  ordinaoce  In  question  la 
of  that  cbsrscter.  A  license  fee  of  flD  tot 
etch  day  making  no  discrimination  on  account 
of  tbe  extent  of  the  business,  or  the  length  of 
lime  during  whicb  it  Is  c&rried  on,  would  ap- 
pear to  be  unnecessarily  burdensome.  In  sucb 
a  case.  In  general  restraint  of  trade,  and  pro- 
hibitory of  the  business.  The  business  of 
itinerant  merchant  would  have  to  be  much 
more  remuueratlve  than  ordinary  merchandis- 
ing in  small  cities,  to  survive  uoder  a  burden 
of  Ibis  character,  amounting  to  more  than  (8,- 
000  per  annum.  We  are  therefore  of  tbe 
opinion  that  tbe  ordinance  ts  void,  and  thatthe 
learned  Judge  of  the  circuit  court  did  not  eir 
in  so  holdlD^,  and  In  instructing  tbe  Jury  to 
And  the  defendant  not  guilty. 

Bnl  there  was  error  In  rendering  Jodgmeot 
against  appellant  for  costs.  .  Tbe  dty  waa  not 
liable  for  costs  to  such  a  case.  Aiideni>»  v. 
SehiOert.  156  HI.  7S.  We  think  (bis  qnesdon 
waa  correctly  decided  by  tbe  appellate  coort  la 
tbe  following  cases:  SokomU  v.  Barhtu,  SI 
"■  "  107;  PetenbuTV  t.  WMituu*,  48  IlL 
Fbuelman  v.  Springfltld.  88  IlL  App. 
86. 

For  tbe  error  Indicated  tlUJuifmtnt  <t  n- 
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MCTNESOTA  LUUBER  COMPANY.Aj^., 
WHITKBRBA8T  COAL  COMPANY. 


1.   A  eontntet  flw  Ita  " 


inta"of 


Mpaajt  h  Dot  Told  for  oiioeTtalDtr 
■od  for  waDtof  matiMlltr.  wben  K  li  •vtdantlr 
meant  to  call  for  tbaanoant  of  ao*l  vbieb  tlie 
oorporaUon  BbauM  oMd  In  lU  ImwIimm  tot  tuob 
•eaKm,  nnd  not  nwnlr  wbu  It  mlclit  ohone  to 
raqnlra  of  tbo  other  |i*rtr. 
M,  A  ooatimct  Iter  th«  p4Tllas«  of  ordain 


lac  ISiOOO  tana  li  not  nn  opUon  oontnot  In 
vlobtloD  of  Crlm.  Code,  1 18Q,  wfaeie  tt  )■  madou  ■ 
modntosdon  of  a  prior  dhpatad  oontraot.  witb 
OalnteDtloDDf  tltnlLlna  tbe  qusntltTto  bear- 
dned,wlUiODtre]lerJnr  tha  purchuer  troin  AD 
OUtRBtfaui  under  the  prior  afreement  to  pur- 
^an  tbe  amount  leqiiirad  In  a  oertaln  buelneoa. 

(Oetober  u,  uu,) 

AITBAL  bj  defoidaiit  from  a  jndcment 
of  tbe  Apbellata  Oonrt,  Becond  DfiUict, 
afflnnlDgaJudKiiietitot  Um  Clrcalt  Court  f(» 
Da  Kalb  County  in  favor  ot  plaintiff  In  an  w- 
tlon  bronght  to  lecover  Ibe  contract  price  of 
ooal  allegM  to  haTs  been  aoM  and  dellrered  bj 
-'-'-*"'  'o  defendanL    BaMmO. 


Statement  by  Mkfadar,  J.: 

Tbla  Is  an  action  of  tBanmpaft  brougEt  bj 
appellee  against  appellant.  .  The  declaration 
conalBli  of  the  common  counts  only.  The  bill 
of  partleulara  la  an  account  for  coal  aggrent- 
ing  119,789.97,  at  tbe  price  per  ton  namecl  la 
ibe  contract  herelnafler  wt  forth,  upon  which 
amount  are  credited  payments'  and  freight 
credlls  aggregating  |10.48Q.fl],  leaving  bal- 
ance, clafiued  to  be  due,  of  $9.2M.B0.  The 
pleas  were  the  general  Issne.  and  the  two  spe- 
cial pleas  of  tet-off  hereinafter  set  out.  De- 
morrers  were  filed  (o  Ibe  two  apecUl  pleas  and 
■nstalned  by  the  circuit  court  Tbe  defendant 
elected  to  stand  by  Its  special  pleas.  A  jury 
was  then  nalred  by  sgreemeni,  and  the  cause 
was  submitted  to  toe  court  for  trial  without  a 
Joiy.  T^e  flndlngs  were  in  favor  of  the  plaia- 
titt,  and  Judgment  was  rendered  In  )ta  behalf 
foraald  balance  of  f9,2M  86.  The  appellate 
court  has  afBrmed  the  Judgment,  and  tbe  pres- 
ent appeal  Is  prosecuted  from  such  Judgment 
of  affirmance. 

The  second  plea,  or  first  spedsl  plea,  alleges 
tbat  plaintiff  is  indebted  to  aefendint  for  dam- 
age because  of  its  neglect  and  refusal  to  de- 
liver lo  defendant  coal,  according  to  the  con- 
tract of  plalnlifl  with  defendant,  dated  August 
4.   1886,  in  words  and  Bgures  u  follows,  to 

wit: 

Polo,  Dl.  Ang.  4, 1886. 
Memorandum  of  contract  between  tbe  White- 
breast  Coal  Company,  by  8.  Q.  Ruseell,  agent, 
and  UlnneMta  Lumber  Company:  The  said 
Httinesota  Lnmber  Company  i«reea  to  buy  ita 
reqalrementi  of  anthraate  ooaT  (or  seaaon  of 


HOTK-AstovaltdH 
tadeSDlte  quantit;.  see  MM*  to  Veils  ^ 
(N.  T.>UUB.A.tUL 

81  L.  B.  A. 


188S-1S87  (upon  condition  named  hereafter)  of 
taid  Whiiebreert  Coal  Company  which  la  to 
fitmfsb  the  iame  as  ordered  (best  quality  ot 
Bcraolon  coal),  al  following  prices  f.  o.  b.  cart 
at  HJlwsakee  or  Chicago,  at  option  of  said  U. 
L.  Co.,  to  wit:  $4.85  per  too  tor  egg  and 
grate,  and  $160  for  siove  and  nut  up  to  No- 
vember 1,  ^ter  whtcb  time  said  prices  shall  be 
advanced  five  cents  per  ton  for  the  remaining 
term  ot  tbls  contract.  Other  sizes  at  propor- 
tionate prices.  Payments  on  shlpmenie  to  be 
settled  on  the  IBtb  at  each  month  following 
shipment.  In  a  sixty  day  acceptance  of  said  M. 
L.  Co.,  wilhout interest.  In  tbeeventof  lower 
prices  than  the  above  on  standard  antbradta 
coal  being  offered  said  H.  L.  Co.,  tbe  said 
Whltebreast  Coal  Company  agrees  either  to 
accept  Buch  lower  prices  on  balance  of  coat  not 
shipped  or  release  said  U.  L.  Co.  from  furtber 
liability  on  ibis  contract.  It  la  further  agreed 
tbat  the  prices  last  herein  made  aball  apply  to 
orders  up  to  January  1,  1B87.  It  Is  agreed 
Ibst  this  contract  shall  he  binding  on  both 
parties,  provided  the  aald  H.  L.  Co.  aball  con- 
firm the  aame  by  telegraph  any  time  during 
thla  or  the  following  day. 

Whltebreast  Coal  Co. , 

By  8.  O.  Rusaell,  Sales  AgenL 
Minnesota  Lumber  Co., 

By  Geo.   W.  PerWns.  8eo^. 

Thst  defendant's  requirements  of  antbradta 
coal  tor  the  season  between  the  date*  of  Aug- 
ust S^  1BS6.  and  January  1. 1887,  were  SS.OSO 
tons,  aird  tbat  it  did  confirm  said  contract  by 
telegraph  during  tbe  day  following  the  mak- 
ing of  said  contract;  tbat,  in  purauance  of  said 
contract,  it  did  order  a  large  quantity  o(  said 
coal  to  be  shipped  In  cars  from  Milwaukee  and 
from  Chicago;  that  plaintiff  failed  and  neg- 
lected to  fiirany  of  said  orders,  although  de- 
fendant aven  that  It  was  ready,  willing,  and 
able,  and  offered,  at  all  times,  to  fulfil  Its 
part  of  tbe  contract,  whereby  damage  accrnod 
to  defendant,  to  wit,  ssld  sum  of  $36,000;  that 
at  and  before  the  making  of  said  contract  de- 
fendant was  eztenEively  engaged  In  ihe  pur- 
chase, use,  and  sale  of  aolbiaclte  coal  In  the 
ordinary  course  of  Its  business,  and  that  Its  re- 
quirements for  Boch  coal.  Id  tbe  ordinary  course 
ot  its  business,  for  tbeseaionof  1886and  1887, 
were  a  very  large  amount,  to  wit,  the  amount  . 
of  50,000  tons,  all  of  which  was  well  known 
by  plaintiff. 

The  third 

lege*  that  pi ._   

for  dama^  because  of  the  neglect  and  refusal 
of  plaintiff  to  deliver  to  defendant  a  large 
quantity,  to  wit,  10,000  tons  of  coal,  according 
to  the  contract  of  plalnliff  with  detendsnl, 
which  contract,  dated  August  4,  1886.  and  the 
modlflcatlon  thereof  dated  Ausust  91,  1886, 
are  in  words  and  fl^iures  as  follows,  to  wit: 
(Here  follows,  terbatita  et  liltratim,  the  con- 
tract of  August  4, 1886,  as  the  aame  is  above 
set  out  In  the  second  plea).  After  so  seltinz 
out  the  contract  of  August  4, 1888,  tbe  third 
plea  proceeds  to  give  the  modification  thereof 
as  made  on  August  31, 1886,  In  the  words  and 
figures  following,  to  wit: 

Wbereu,  s  dispute  hu  arisen  between  tbe 
pardes  lo  the  within  Instmment,  it  behif 
dalmed  by  the  WUtebnait  Coal  Company  tbat 


..Coo^^Ic 


iLuxon  SuFXKiB  CauKi. 


Um  nid  iiutnimeiit  doM  not  amalitDte  k  valid 
enMieDiBiit  npon  tbelr  put  to  fnrnkb  coal, 
wfil(£  claim  la  denied  by  tlie  taid  HIhimmU 
Lamber  CompaDy: 

Now,   tberefore.  Id  ofder  to  arrlTS  at  an 
anicable  aetUement  of  the  dlsputependlng.  It 


Oompaoj  that  Uie  lald  alland  contract  ahall 
be  perfomied  upon  tbe  foUowlDK  eonditica* 
aiMlezceptloiiH:  Coal  shall  be  billed  and  paid 
for  at  the  tat«  of  %i,i&  per  toD  for  eut  aod 

Ete  and  (4.70  for  atove  and  nut  and  Ho.  4. 
aoon  as  conveolent  hereafter,  each  of  the 
paitlca  beielo  shall  choose  an  arhitralor,  they 
to  chooae  a  tblrd,  which  three  arbltntan,  upon 
a  hearing  of  the  reapecUve  daima  of  each  of 
the  partfea,  ahall  decide  whether  the  HlDiiesota 
Lamber  Company  la  eolltled  to  it*  coal  at  the 
[HicM  named  m  the  within  alleged  contract  of 
Angnat  4.  In  case  of  an  afBnnatlTe  dedsion 
at  this  quastloD,  the  Whltebreast  Coal  Com- 

Siy  shall  rebate  to  said  Minnesota  Lamber 
ropeny  the  difference  between  said  contract 
C»  and  Ibe  amended  prices  mentioned 
in:  In  case  of  a  negative  decision,  the  aald 
amended  prices  shall  be  In  flnal  settlement  of 
the  coal.  It  la  agreed  that  the  ooal  eball  be 
witled  for  In  sixty  days'  paper,  as  before  men- 
tioned, and  it  ahall  also  be  decided  bj  aald 
arbitrators  whether  the  paper  shall  be  with  or 
without  Interest.  It  is  agreed  that  this  arbi- 
tntlon  sball  be  made  noder  the  statute  of  the 
Mate  of  Ulim^  It  is  agreed  that  the  Wbftfr 
breast  Coal  Companv  sluill  pay  the  Minnesota 
Lumber  Company  ttie  difference  between  the 
price*  fixed  by  arbitration  end  the  coal  pric« 
upon  all  coal  ordered  by  tbe  Minnesota  Lum- 
ber Company  between  August  4, 1886,  and  tbe 
date  hereof.  It  is  also  agraed  that  tbe  Minne- 
sota Lumber  Company  diall  have  the  privilege, 
imder  this  contract,  of  Mdering  any  quantin 
of  coal  not  In  excesa  ol  tS.OOO  ions,  which 
agieemeat  is  in  lieu  of  stipulation  for  require- 
ments,— this  amount  of  coal  ordered  between 
Aognat  4  and  dale  not  to  exceed  300  tona.  It 
b  distinctly  understood  and  agreed  that  neither 
party  hereto  waives  any  of  (be  respective 
Hffhta  heretofore  claimod. 
¥olo,  HI.,  Auguat  21,  1886. 

Hinnesoia  Lumber  Company, 

By  Geo.  W.  Perkina,  Bee. 
Whllebreaat  Coal  Compiiny, 
By  C.  K  Bitman.  Geo.  AgU 

Tbe  plea  further  averred  tbat  tbe  sole  and 
only  cause  of  action  In  plaintiff's  declaration  Is 
for  tbe  price  of  coal  delivered  In  part  per- 
formance of  aald  concmct;  tbat  the  modlflca 
tlon  dated  August  31.  1886,  was  made  and  aa- 
aented  to  by  defendant  at  the  reqvieat  of 
plaintiff,  end  for  tbe  purpose  of  limiting  aod 
restricting  defendant  to  tbe  amount  of  12.000 
tons  of  coal  which  ilshonld  have,  and  had,  the 
right  to  purcbaae  under  said  contract,  as 
amended,  tor  the  aeaeon  of  1886  and  1887;  that 
plalDtilT,  after  having  dellreied  a  small  por- 
tion of  the  coal  contracted  to  bedelirered  by 
aald  contract,  to  wit,  2,000  tona,  neglected  and 
refused  to  ship  and  deliver  to  defendant  tbe 
balance  of  said  1S,0C0  tons  upon  tbe  order  and 
request  of  defendant,  although  defendant  was 
at  an  time*  icwly,  wfHtng,  and  able  to,  and 
aiLKA. 


did,  keep  and  perform  the  terms  of  aald  con- 
tract on  lla  part;  tbat  it  did  at  divers  tlmea  »- 
Jueat  plaintiff  to  deliver  the  balance  ot  aald 
S,000  tonsacGordlngrosald  contract,  which 
plain  liffnes^ected  and  refused  to  do,  whczeby 
Otunage  accrued  to  defendant,  to  wit,  said  aom 
of  |%,000;  that  at  and  before  tbe  maklDg  of 
aald  contracts  defendant  was  exiecalvely  en- 
gaged in  the  purchase,  nae,  and  mIc  of  aothrft- 
cite  coal  in  the  ordinary  course  of  Its  bualaeH, 
and  tbat  its  requirements  for  such  coal  In  the 
ordinary  course  of  Ita  burineas  for  the  seaaon  of 
1886  and  1867  were  a  very  large  amount,  to 
wit,  the  amount  of  S0,000  tons,  all  of  which 
was  well  known  by  plaintiff  at  the  time  of 
making  said  contracts. 

Both  pleas  tender  aet-oS  of  the  alleged  dam- 
ages, and  pray  judgment. 

Jftatn.  John  P.  WUaoR  and  Omarumm  * 
Duntoiii  for  appellant: 

The  word  "requirements"  la  not  uncertain 
and  ambiguous  in  tbe  light  of  the  knowledge 
that  the  parties  had  at  tbe  time  of  the  making 
of  the  cr 


When  thia  meaning  used  In  a  contract  is 
doubtful  or  auiceptlble  of  two  senses,  that  ia  to 
be  adopted  which  would  give  effect  to  the  in- 
tent, Bsa  legal  contract,  rather  than  that  which 
would  render  It  iaoperative. 

Thrall  v.  JFnosW.  19  Vt.  203,  47  Am.  Dec. 
682;  Chitty,  Conlr.  79,  80:  Bmm  v.  Sanier*. 
8  Port  (Ala.)  497.  38  Am.  Dec.  2S7;  Oritten- 
tbnv.  Phmeh.  21  III.  BBR. 

If  Ibis  contract  should  be  construed  to  give 
appellant  an  option  as  to  whether  it  should 
order  any  coal  or  rot,  oven  then  It  was  not  a 
gambling  contract,  and  was  not  within  tbe 
prohibition  Of  the  statute. 

Cattner  t.  Walrod,  SS  111.  178,  20  Am.  Sep. 
S6»i  Hnmaton  v.  Stait,  102  III.  807:  PtopU  «. 
Hoffman,  97  ni.  334;  Orvtf  v.  Aden.  127  HI. 
239,  8  L.  R.  A.  S27;  Pmy  Cauntg  v.  Jgfftnat^ 
Covntt,  04  HL  214. 

If  tbe  court  should  beof  the  opinion  that  tb« 
modlficaiioD  brought  the  contract  within  tbe 
prohll){lion  of  our  criminal  law,  then  this 
modification  should  be  rejected  entirely,  aod 
the  rights  of  the  parties  should  be  determined 
under  the  Bussell  contract  as  plead  lu  the  flrM 
plea  of  set-off. 

8  Am.  &  Eng.  Enc  Law.  p.  BOO:  Mentpki* 
V.  Brawn.  87  TIT  B.  20  Wall.  289,  SSL  ed.  904; 
Bishop,  ConU.  S  770. 

The  disability  of  the  plaintiff  to  recover 
grows  out  of  tbe  fact  that  lis  canae  of  action 
arises  out  of  an  Illegal  transaction.  The 
ground  upon  which  courts  refuse  to  enforce 
rights  arising  out  of  an  Illegal  transaction  b 
one  of  public  policy  and  asaffectlng  the  public 
interest,  which  policy  or  principles  b  not  af- 
fected by  tbe  order  of  the  proof. 

Oreenhood,  Pub.  Pol.  Rule  148,  p.  IMi 
Blvthe  V.  loveinggmid,  2  Ired.  L.  20,  87  Am. 
Dec.  402;  Kiripatriek  v.  Oartc.  139  III.  842. 
8  L.  R.  A.  Gil:  Earriton  v.  Eateker.  44  Ga. 
688;  Broom,  Legal  Haxtms,  702:  MiOer  t. 
Marekit,  21  III.  lfl2;  SmitA  v.  Eubbg,  10  Me.  71: 
Winttott  V.  MeFiiriand,  22  lU.  88;  Dunawn 
V.  Boberfon,  00  111.  410;  nUr  r.  T^br,  1!B 
111.  S30:  SamutU  v.  Oliter,  lU  HL  TS;  F»m  v. 


,y  Google 


MnnmoTA  Lukbbk  Co.  ▼.  WeiTEBitKUT  Ooix.  Co. 


Omnmiiitt.  Itt  DL  SM;  Laeit  v.  Bm^^.  3C 
■  HL  488,  87  Am.  Dec  SSTi  Sliaffntr  v.  PinA 
baek,  188  Bl.  410;  Goodrich  t.  r<mn<v,  li4  HL 
423,  IS  L.  R.  A.  S71;  Memoir  t.  0iM«t,  58  U. 
S.  17  How.  282.  10  L.  ed.  ISZ;  Oorevran  t. 
£ehigh  &  F.  Goal  Go.  1S8  III.  890. 

If  the  ooDtnct  of  Augiut  21  nUkgambllD^ 
contract  prohibited  by  tbe  aistute,  appellee 
was  not  entiiled  to  recorer  for  co«I  delfTered 
to  appellant  In  execuEioD  of  the  perfi 
«r  aatd  contract 

at.  Levit,  J.AO.R.  Co,  t.  Vatlurt,  71  III. 
092,  SS  Am.  Rep.  128, 104  DL  867;  Emdenon 
T.  fylma;  71  III.  STB,  28  Am.  Rep.  117:  1^- 
v^y.  Foote.  SB  111.  M,  4IU.  App.  594:  FuAtr 
V.  Bii€^,  8  El.  ft  BL  642;  BuA  t.  AOm,  26 
Tt.  18«,  68  Am.  Dec  6«l;  Hetcalf,  Contr. 
pp.  aSS^NTT:  WaHtr  r.  AuiyM,  7  HI.  App. 
560;  Barimy.  FoH  Jmktm  S  U.  F.  Ti.  Boad 
Of.  17  Barb.  897;  Armitreng  r.  Toltr,  21  U. 
a  11  WbeaL  268,  « L.  ed.  468;  SamutU  t. 
outer,  Mpra;  Hath  t.  Monheimer,  30  Dl.  21S; 
Jeromt  t.  B^iAnB,  66  Ul,  4C3,  16  Am.  Rep. 
W7;  atuOt  T.  PhiUif,  54  HI.  809;  LoBit  t. 
Beadltn,  fitjpra:  Craft  v.  MeCotwvghy,  70  HI. 
846.  22  Am.  Rep.  171;  JUm  v.  Seanttt,  140 
Bl.  69,  10  L.  R.  A.  861:  OiOett  y.  Logon 
Cbunly  Supert.  67  DL  3GB;  Arler  t.  Bt/inoUm, 
44  Bl.  468:  Unttt  y.  Baing,  44  III.  118,  02 
Am.  Dec  168;  Northrup  t.  PhiUipi,  09  IlL 
449:  8}uiffn»r  v.  iVnoUadt.  138  Bl.  410:  Ann 
T.  Boraman,  102  BL  623;  Worldngmen'M  Bkg. 
Co.  y.  BauUnberg,  lOS  Bl.  462,  42  Am.  Rep. 
28;  Omipton  v.  Ainisr  Bm  Bank,  OS  Dl.  807, 
84  Am.  Rep.  147;  Sautadt  y.  EaU,  68  Bl. 
ITS;  Ti/ltr  y.  Tyler.  ISC  Bt.  S2S;  Corcoran  y. 
Laigh  A  F.  OmU  Ot.  Mm  890. 

Tbe  cooteatkia  Ibat  appellee  wa*  nol  in  pari 
detietc,  and  waa  therefore  entitled  to  recorer, 
(a  not  veil  taken. 

Pearai  y.  Foole,  118  Bl.  289,  55  Am.  Rep. 
414;  TAomat  v.  Biehmond,  79  U.  8.  la  WaH. 
84»,  SO  L.  ed.  4  58;  BaAr  y.  Wolf.  50  Bl.  470; 
WhiU  V.  Franklin  Bank,  89  Pick.  181. 

Tbe  conteotioD  that  appellee  ia  entitled  to 
reijover  on  tbe  grotuid  that  tbe  contract  la  only 
wiaium  pro/iiUlum  la  not  well  taken. 

ftiin  T.  Bifmnum,  tuvra;  Workingmen't 
JUV.  Oo.  y.  Bautenlmg,  108  Bl.  4S0,  42  Am. 
RepL  26;  Oertaran  y.  Lehigh  A  F.  Goal  Co. 
tMvra;  Brwn  y.  TaTkinglon,  70  U.  S.  8  Wall 
877. 18  L.  ed.  256;  Daeidton  v.  Lanier,  71  U. 
8.  4  Wall.  447.  18  L.  ed.  877. 

Mr.  WUliwB  HeHatt,  for  appellee: 

^le  DM  of  tbe  word  "requirements,"  taken 
In  ooDDectfoD  with  tbe  context,  amouuu  to 
wbat  tbe  law  denomlnatet  a  patent  amblEulty 
in  the  contract,  and  ao  cannot  be  helped,  dtber 
t^  averment  or  estrlnaic  evkJence. 

Palmer  y.  Albee.  50  Iowa,  420;  1  Qieenl.  Er. 
Sft  SS7,  Z8S.  297.  800;  BUbop,  Contr.  ^  816. 
874.  878,  B77,  8U0.  and  caaee  cited  In  uotu; 
Caieord  y.  Alexander,  07  Bl.  681;  Dent  y. 
y«rth  American  S.  8.  Co.  49  N.  T.  890;  3  Taj- 
lor,  Ev.  Bhckatone'd  ed.  g§  1194,  1213;  ParAw 
T.  AiM.  4:i  N.  J.  L.  612;  Sehreiba-  v.  Butler. 
84  Ind.  676;  American  Emigrant  Co.  v.  Clark, 
S3  Iowa,  183;  Orier  y.  FaterbangA,  108  III.  602; 
National  Furnace  Go.  y.  Eeyetone  Mfg.  Co.  110 
III.  427:  »nith  y.  Mcrte,  30  I.a  Ann.  320. 

There  U  no  muinBlity  in  thla  contnict. 

Baiitv  y.  Avitrian.  19  Hinn.  G86;  CampbeU 
y.  Lambert,  86  La.  Ann.  85,  61  Am.  Bep.  1; 
81  L.  R.  A. 


Corbitt  y.  Salem  Gailight  Go.  6  Or.  409,  26 
Am,  Rep.  541:  Coelce  y.  Grteu,  8  T.  R.  668; 
Hoveion  di  T.  C.  R.  Co.  y.  MiteAeU,  88  Tex.  85. 
The  contract  U  directly  within  tbe  grup  of 
■ectJOD  180  of  tbe  Criminal  Code,  wbicb  de- 
fine*  what  contracts  wtll  be  considered  "op- 
tion" contracts  io  tbia  state,  and  pnxxeds  to 


Sehneider  y.  Tamer.  ISO  Bl.  28,  6  L.  R.  A. 
164;  Otgoody.  Bander,  75  Iowa,  560, 1  L.  R. 
A.  656;  CoTwran  y.  Lehigh  A  F.  Coat  Co.  IS8 
Bl.  890;  WhiU  y.  Barber,  128  D.  S.  808,  81  L. 
ed.  348;  Pixlevy.  Bovnton.  79  Bl.  861:  Pearee 
V.  Foote.  118  Bl.  238.  55  Am.  Rep,  414;  Ten- 
nes  V.  Foote.  4  Bl.  App.  594;  Milter  y.  BenAa, 
30  HI.  App.  528;  HWftor  t.  Stvrgee,  7  111.  App. 
560;  Woleotty.  .HmM,  78IIL483;  Pickering  y. 
Oeaie,  79  BL  838;  Lion  y.  CutberUon,  88  111. 
38,  26  Am.  Rep.  849;  QiSiert  y.  Oauoar,  8 
Biaa.  314. 

Ab  the  appellee  made  out  Its  caw  without 
any  reliance  upon  the  Illegal  agreement,  it  is 
not  affected  thereby,  and  may  recover. 

Bradley  y.  King,  44  111.  38S:  Armttrong  r. 
American  Buih.  Nat.  Bank,  XSi  U.  B.  483,  88 
L.  ed.  747:  Congrem  <t  E.  ^ring  Go.  v.  f  nowl- 
ton,  108  TT.  8.  49.  20  L.  ed.  847;  BroA*  y. 
Martin.  60  U.  B.  2  WalL  70,  17  L.  ed.  782; 
PlanlenT  Bant  y.  Union  Bant.  88  D.  S.  M 
WalL  488,  31  L.  ed.  478;  Mancheeier  d:  L.  R. 
Co.  y.  Goneord  R.  Co.  66  N.  H.  100.  0  L.  R.  A. 
680, 3  Inters.  Com  Rep.  318;  Armstrong  y.  To- 
ler,  U  U.  8.  11  Wheat.  25B.  6  L.  ed.  468;  Me- 
Blair  y.  6i6bai,  68  V.  S.  17  How.  333.  IS  L. 


Wright  y.  Pipe  Line  «>.  101  Pa.  304,  47  Am. 
Rep.  701;  Suan  y.  Scott.  II  Berg.  A  R.  166; 
Thomat  y.  Brady,  10  Pa.  164;  Setttt  r.  Duffy, 
14  Fa.  18;  3  Benjamin.  Sales.  8d  Eng.  ed.  4lli 
Am.  ed.  p.  681,  g  788,  note  8. 

As  the  appellee  was  not  in  pari  delicto  with 
the  appellant  in  respect  to  the  Illegal  contract, 
tt  may  tor  this  reason  recover. 

Baehry.  Wolf,  69  Bl.  470;  Herriek  y.  Lyntk, 
160  111.  8S8;  Bmaereon  y.  Palmer.  71  Bl.  579. 
32  Am.  Rep.  117;  Btoighl  y.  Palmer,  74  BL 
395;  Moe'ier  y.  Quffin,  51  lU.  184,90  Am.  Dec 
541;  Manchetter  A  L.  B.  Co.y.  Gonoord  S.  Oo. 
"  S.  H.  100,  9  L.  R.  A  689,  8  Inters.  Com. 

:p.  81B;  WhiU  t.  FranUiti  Bank.  32  Pkk. 
181:  AOae  Bank  y.  Ifahant  Bank.  8  Met.  581; 
~WcA  y.  Weuon.  6  Gray,  605;   Otiea  Ini.   Go. 

Scott,  19  Johna  1;  Utiea  Int.  Co.  y.  Eip.  8 
Cow.  30;  Utica  Ine.  Go.  y.  Cadweli,  8  Wend. 
29C:  Dtiea  Int.  Go.  t.  Bloodgood,  4  Wend.  653; 
Pratt  y.  Siort.  79  N.  T.  487,  85  Am.  Rep. 
1  Pom.  Eq.  Jnr.  g  408,  and  notea;  3  Pom. 
Eq.  Jur.  g  462,  note  2. 

The  courts  make  a  dlstiactlon  between  coo- 
tracts  malum  prohibitum  and  malum  in  *e, 
granting  relief  where  money  or  property  has 
been  parted  with  under  the  former,  and  deny- 
ing relief  where  money  or  property  has  been 
parted  with  under  the  latter  class, 

Schneider  y.  Tamer,  ISO  Bl.  38.  6  L,  R,  A, 
164;  Lowell  y.  Boilon  eft  L.  B.  Corp-  28  Pick. 
~'   84  Am.  Dec.  S3;  WhiU  y.  Franklin  Bank, 


Iixnon  ScTBma  Coubt. 


0«^ 


Mr.  WnU»m  Barif*,  b1m>  for  appellre: 

Tbe  contract  fa  the  Kcond  plea  U  uncertafn, 
■nd  Is  not  Bided.  In  this  respect,  by  an;  aver' 
meot  Id  Ibmt  plek.  It  Is  therefore  void  for 
aoceriaint;. 

firoton  T.  Btrry,  47  lU.  17S;  Bouvter,  Law 
Diet;  DovU  T.  Teat,  S  Hi.  202;  Qrimh  t. 
Furry,  80  111.  251,  88  Am.  Deo.  186;  2  Whart. 
Bv.  S  967. 

Extrioslc  evideiice  Is  not  admltstble  ._  ._ 
move  a  patent  ambi^lt;,  and  ttie  iuatnuueiit 
ii  iDOiierallre  and  void. 

1  Am.  tt  Eng.  Enc.  Law,  p.  630. 

The  aj^reemeat  la  tbe  seoond  plea  doea 
Mod  appellani  to  reqnlTe  an;  coal,  and  la  there- 
fore void  for  want  of  raatuiulty. 

Bail«sv.  Ai/itriaii,  19  Minn.  S80;  Natimutl 
Fwnaee  Oo.  t.  Sei/ilona  Mfg.  Co.  110  111.  437; 
Campbell  r.  Lambert,  84  La.  Ana.  80,  51  Am. 
Itep.  1;  1  Parsons,  Coolr.  8d  ed.  874;  JUeKin. 
Im  T.  Watkint,  18  III.  140:  1  Addlton.  Contr. 
MoTgan's  cd.  p.  480,  g  800;  Boptini  t.  Praoolt, 
4  C.  B.  678. 

Tbe  contract  set  np  In  the  tblrd  plea  Is  ia 
rlolslioQ  of  g  180,  cbap.  88,  HI.  Rev.  Btat.,  aod 
tbe  demurrer  was  correctly  auBtalLed  to  It  fpr 
tbBt  reaRon. 

Selineiilar  v.  Tuntr,  180  111.  88,  «  L.  R.  A. 
104;  WHU  T.  Barber,  128  D.  8.  893.  81  L.  ed. 
24S;  O^ood  T.  Bauder.  70  Iowa.  550,  1  L.  R. 
A.  065;  Webtter  t.  Stxirgn,  7  III.  App.  56U; 
Wolcolt  ».  Henth.  78  111.  488;  Pickering  t. 
Oeaie,  70  111.  828;  Pirleg  t.  Bot/nton,  Id.  SSI; 
Miller  v.  BeniUy.  90  III.  App.  528;  Tenn/m  t. 
Foate,  4  ni.  App.  S94;  Paarce  t.  Foote,  118  111. 
238;  Lyon  y.  UvOertam,  88  UL  83,  3S  Am. 
Rep.  849;  fftOwt  v.  Oavgar,  S  Bias.  314. 

Appellee  naaentlOed  (o  tbe  reasonable  Talue 
ot  tbe  coal  delivered  to  appellant. 


Amr  t.  aeeU,  11  8erg.  A,  K  165;  Tlumat 
V.  Braag.  10  Pa.  1W-,  Soatl  t.  Dvfi/,  14  Pa. 
18;  S  BeaJamtQ,  Bales,  8d  Eng.  ed.  iib  Am. 


ed.  p.  081,  ft  768,  note,  2;  Artmtnma  v.  Amer- 
Ua»  a»A.  I/a$.  Bank.  188  D.  S.  484,  8S  L. 
ed.  747;  W^A  T.  Weuen,  4  Gra;.  008;  Jfnn- 
diuter  <t  L.  B.  Oo.  v,  Chneord  R.  Oi.  86  N. 
H.  100,  0  L.  R  A.  080,  8  Inten.  Com.  Rep. 
Sl». 
Courts  wlU  not  gira  ediect  to  Illegal  sgiee- 

Montiffiari  r.  Mojileflan,  1  W.  Bl.  868, 

Tbe  teat  is  wbefber  tbe  case  or  defense  is 
made  out  through  tbe  aid  of  the  Illegal  con- 
tract.   If  so,  it  must  fall. 

Tagltn-  V.  OAater,  L.  R.  4  Q.  B.  800;  2  Beu- 
Jamln,  Sales,  8d  Eng.  ed.  4th  Am.  ed.  g  788, 
p.  681;  aiUiam  v,  Brottn,  48  Hiss.  641;  Seby 
V.  Weit,  i  N.  H.  SOO,  17  Am.  Dec.  4S8;  Welck 
t.  Wetton.  «  aray,  60B;  Phaien  v.  Oark,  19 
Conn.  421;  ManehvUr  A  L.  B.  Oo.  v.  Ooneori 
B.  Go.  Mupra;  WoodtoortA  t.  Bemiell.  48  N.  T. 
270,  8  Am.  Rep.  700;  Armttrovg  v.  American 
Bulk.  Nat.  Bank,  188  U.  B.  488.  S3  L.  ed,  747; 
Den,  Baberts,  t.  BoberU.  2  Barn.  &  Aid.  8»7; 
Amn  T.  ISeotl,  11  6erg.  &  R.  155;  TTlomM  t. 
BraOf,  10  Pa.  1«4;  Seott  r.  Duffv.  14  Pa.  18; 
Columbia  Bank  d  B.  Co.  v.  Batdtman,  7 
VatU  A  8.  288,  43  Am.  Dec.  220;  BM  v. 
Gmn.  78  Pa.  IftS,  IS  Am.  Bep.  787;  Wright 
V.  Pbw  Lint  Ot.  101  Pa.  fi04,  47  Am,  Rep.  701 ; 
Sortham^o»  Courttj^t  Apptai.  SO  Pa.  805; 
Cooler,  Torts,  p.  154,  note. 

There  Is  "a  good  GOnilderatlon  for  the  oon- 

ni..R.A. 


tract  In  suit  before  readying  back  to  the  al- 
leged illegal  traniaclIoD." 

Armilrong  v.  Amerioan  Eteh.  Sixt.  Bant, 
188  v.  B.  484,  83  L.  ed.  747;  Hewitt  ▼.  Demtnt, 
07  III.  GOO;  BathT  V.  Wolf,  OS  111.  470;  1 
SlOTT,  Eq.  Jur.  g  800;  MaiieheOer  A  L.  R  Ot. 
V.  (hneord  R.  Co.  WS.  H.  100.  0  L.  K.  A. 
680.  8  Inters.  Com.  Rep.  810;  I  Pom.  Eq.  Jur. 
^  408:  Umith  v.  BromUy,  2  Dougl.  696,  Dole; 
0»borne  v.  WHiiamt,  18  Ves.  Jr.  870;  Botatt- 
quelt  V.  Dathieood,  Cas.  (.  Talb.  87;  Bart 
C/.eiterJkldy.  Janmm.  2  Tea.  8r.  166, 

Since  tbe  parties  In  tbe  case  at  bar  are  not 
in  pari  detieto.  a  recovery  Is  pernlsi'lble  to  the 
plainllB  for  tbe  value  of  the  coal  delirered. 

KHth  V.  B<iek,  16  HI.  App.  131;  ZVwy  t. 
Talmaga,  14  N.  T.  163,  67  Am.  Dec  183;  % 
Pom.  Eq.  Jur.  p.  463,  note;  2  Chttty,  Contr. 
nth  Am.  ed.  408.  490,  044,  978;  LMtdl  r. 
Button  A  L.  R.  Corp.  38  Pick.  24,  84  Am. 
Dec.  83;  WhiU  v.  Franklin  Bant.  22  Pick. 
181;  UUtalnt.  Co.w.  fi>,  8  Cow,  30;  JfaneAa 
tar  A  L.  R.  Go.  v.  Concord  R.  Co.  tupra;  t 
Benjamin.  Salea,  8d  Eng. ed.  4(b  Am. ed.  <g  787; 
raiiWv.  AxwTf.L.  R.  IQ.  B  DiT.3Sl;»m- 
greu  A  B.  Spring  Co.  t.  EnotcUon,  180  D.  B.  40, 
26  L.  ed.  847;  3  OreniL  E*.  g  111;  3  Addison. 
Contr.  §  141 ;  3  Story.  Contr.  §  617;  Loiert 
V.  Botirdieu,  3  Dougl.  408;  2  HorawMz,  Priv. 
Corp.  gg  470,  678,  674,  731,  aote  1,  723; 
Otbome  t.  Wiaiamt.  18  Ves.  Jr.  879;  BeyntU 
V.  Sprye.  8  Hare,  338. 1  De  O.  H.  A  O.  SaO; 
Zatauttadt  V.  W/iiU,  7  T.  R.  B86;  Lea  r.  Cm*- 
ten,  41  Ala.  813;  Bltek  v.  Barimg,  140  U.  a 
284,  SO  L.  ed.  474, 

H»cmder.  J.,  deliTered  tbe  opIaioB  of 

tbe  court: 

Tbe  first  point  dbcoMcd  bf  oonnsd  on  both 
■Idea  Is  whether  the  trial  court  erred  In  bus- 
laloiDg  tbe  demoTTer  to  the  second  plea,  which 
sets  up  the  ooolractof  August  4.  1884.  It  la 
Insisted  by  appellee  that  tbe  demurrer  to  that 
plea  was  prettily  sostalnad  upon  the  allied 
ground  that  the  oontnct  of  August  4  was 
void  for  uncertainty  and  fot  want  of  mu- 
tuality.     ' 

After  a  careful  coDslderatloa  of  tbe  terms  of 
do  not  Ibink  that  it  can  tie 


■gard 

It  is  said  by  counsel  tot  appellee  that  tbe 

Donot  or  quanrity  of  appellant's  "reqoire- 
meota"  of  antbracile  coal  for  tbe  season  of 
1886-1887  Is  not  filed  by  tbe  contract,  and 
tbat.  for  tbls  reason,  it  is  wauling  In  certainty; 
and  that  the  contract  doea  not  Irind  appellant 
to  "require"  any  coal,  and  ttx  this  reason  Is 
wanting  Id  muiusbly. 

Contracts  should  be  constroed  In  tbe  light  of 
tbe  drcumsianccB  surrounding  tbe  pattlea,  and 
of  tbe  objects  wblcb  ibey  evidently  bad  In 
view.  The  drcumsiancea,  which  both  partlee 
bad  in  view  at  the  time  of  making  Ibe  oonUMl 


soceof  tbe  contract  may  bs  enforoL 

log  to  the  sense  in  wbicb  Ihey  mutusUy  mi- 
derslood  It   at   the  lime  It   was  made;   and 


Ksler  regard  is  to  be  had  to  ihelr  cleat  intent 
n  to  any  parttcoUr  words  which  they  mw 
have  used  to  express  H.    Ayb  r.  Ttat,  I  HL 


SOS;  Tbrmua  -r.  Bhe^  I5S  HL  IH.  Tbe 
partiet  lepMsenUng  the  companies  wbo  en- 
tered Into  the  cootnd  ot  Augnst  4, 1886,  were 
practical  buatiteat  men.  Tbe  woid  "Teqnin- 
mmU,"  H  naed  by  them,  evidcDtlT  meant  tbe 
amoantor  quaoUij  of  coat  wblcD  appellant 
would  need  Id  lis  buflnem  for  tbe  epedfled 
•eaeoD,  AppeHaot  agreed  tobu;  Micb  antbra- 
dte  coiil  ai  It  abould  need  Id  Ita  basineaa  for 
tbe  MaMD  of  1886^1887,  of  appellee  at  a  cer- 
talD  price  per  ton,  and  appellee  agreed  to  lor- 
ntab  aald  amonnt  of  coal,  free  od  board  tbe 
can  at  Cblcam  or  Milwaukee,  at  eald  price 
per  ton,  aa  It  Uiould  be  ordered  }jj  appellant 
during  laid  •eaeoo. 

Tbe  plea  aver*  that  defendaot  was  engaged 
In  tbe  purcbaee,  me,  and  salq  of  coal  In  Its 
bofllnei*,  and  that  its  requlremeoti  tbetelo  for 
tbat  ieaxon  were  ver^  large,  and  that  such  fact 
waa  well  known  to  Ibe  pialntifT.  Tbe  parttea 
will  be  preiamed  to  have  contracted  witb  ref- 
erence to  the  knowledge  wblcb  the;  then  had 
npon  that  subject,  and  upon  the  aappoiltton 
that  appeHant  would  need  the  tameqnaQtilyot 
eoa)  which  ft  had  theretofore  been  In  the  habit 
of  naing.  The  word,  "requlremeiita,"  evl- 
deotlT  haa  the  aama  meaalng  aa  the  word, 
"needs."  The  amount  of  coal  wblcb  waa 
"required"  tor  the  buclaen  of  that  seaaon  waa 
tbe  amount  of  coal  wblcb  waa  "needed"  in  tbe 
bosinem  of  that  season. 

If  Ibe  word,  "reqalrementa,"  aa  here  naed, 
is  M>  iolerpreted  aa  lo  mean  that  appellee  waa 
only  lo  furnlab  auch  coal  aa  appellant  tbonld 
require  it  to  f  uml«h,  then  It  might  be  aald  that 
sppellant  was  not  bonod  to  require  any  coal 
nnless  it  cboee,  and  ibat  iberefore  there  was  a 
waot  of  mutuality  in  the  contract.  But  the 
role  la  Ibat  where  the  terms  of  a  coDtract  are 
susceptible  of  two  algniflcatlona,  that  will  be 
adopted  which  gives  some  operation  to  the 
ooDtract,  ratber  iban  that  wblcb  renders  It  lo- 
opeiatWe.  ThraUv.  S'eteeU.lSVt.Sm.il Am. 
Dec.  682:  Emits  r.  Sander*.  8  PorL  CAla.)«7. 
S3  Am.  Dec.  297.  A  cooiract  should  be  con- 
Etnied  in  sncb  a  way  as  to  make  tbe  obligailoos 
lmpo<>e<l  by  Its  terms  mutually  binding  npon 
the  parties,  unless  such  coosiruciloa  Is  wholly 
negariTed  by  Ibe  language  used.  Tr>rrene«  v, 
£^dd,  tupra,  Itcannot  be  aatd  that  appellant 
was  not  bound  by  the  contract.  It  bad  no 
ritihi  lo  purchase  coal  elsewhere  for  use  In  Its 
boslDesa,  unleta,  in  case  of  a  decline  in  the 
price,  appellee  should  conclude  to  release  It 
from  further  llabUity. 

A  contract  lomewhat  stmtlar  to  the  one  now 
under  conslderatiou  came  before  Ibis  court  for 
coDstrucllon  in  National  Fiirnaee  Co.  v.  Key- 
ttoia  Mfg.  Co.  110  111.  437.  Tbe  foUowIog 
bnguBge  there  used  Is,  with  appropriate 
changes,  .applicable  10  Ibe  present  case:  "We 
do  not  regard  tbe  contract  void  on  tbe  ground 
stated.  It  is  true  tbat  appellee  was  onlv  bound 
by  the  conlract  to  accept  of  appellant  the 
amount  of  Iron  It  needed  for  use  m  Its  busi- 
ness; but  a  reaaonable  construction  must  be 
placed  upon  this  part  of  the  contract.  In  Tiew 
ot  Ibe  sliuaUoa  of  the  parties.  Appellee  waa 
engaged  In  a  large  mannfacinrlDg  bustncss, 
neccssarfly  using  a  largequsotltyoflron  In  the 
trenenclion  of  its  business,  It  la  not  lo  be  pre- 
ramed  thai  u>pellee  would  close  Its  bostnesa 
and  need  no  no,  but,  on  the  oontrarj,  the 
81  L.  R.  A. 


Goal  Qo.  WU 

reasonable  presnmptloa  would  be  tlint  tha 
buaioest  would  be  continued,  and  appellee 
would  neceesarlly  need  the  quanittT  oi  Iron 
which  it  had  been  in  the  bsblt  of  using  during 

Crerlous  years.  It  cannot  be  asid  tbat  appd- 
»  was  not  bound  by  tbe  contract.  It  had  no 
right  to  purchase  Iron  elsewhere  foruse  lo  Its 
business.  If  It  had  done  so,  appellant  migbt 
have  mainialned  an  aclion  tor  a  oreacb  of  tbe 
conlract.  It  was  bound  by  tbe  contract  to 
take  of  appellant,  at  the  price  oamed,  its  entire 
supply  ot  iron  for  the  year,— that  is,  such  a 
quantity  of  Iron,  In  view  of  the  sltuatloD  and 
busioeasof  appellee,  as  was  reasonably  required 
and  necessary  In  its  manufacturing  business. 
Such  oonlracls  are  not  unusual.  A  fonodiy 
may  purchase  Its  supply  of  coal  for  the  season, 
of  tbe  coal  dealer.  A  bolel  may  do  the  same. 
A  dty,  for  the  use  of  the  public  scboola,  may 
engajM  its  supply  of  coal  for  the  winter,  at  % 
■pecmed  price.  Bucb  conlrscta  are  not  uD' 
common,  and  we  hare  never  understood  tbat 
tbey  were  void.  Ant'M  t.  iftnw,  30  La,  Ann. 
220,  is  a  case  in  point  In  this  case  Smith 
agreed  to  furnish  Horse  all  tbe  ice  be  might 
require  for  the  use  of  bis  bolel  Tor  dve  yesrs, 
at  a  certain  price.  Smith  undercook  lo  avoid 
the  conlract  on  the  ground  that  Uorae  waa 
not  bound,  but  Ibe  court  held  Ihe  contract 
valid  and  binding  on  both  parties." 

For  the  reasons  atated,  we  are  iacllned  to 
think  tbat  the  demurrer  to  the  second  plea 
should  have  been  overruled. 

The  second  polot  discussed  by  counsel  la, 
wbelherornottbecontractotAugusti,  188a,BS 
cbsDgedb;  tbe  modiflcaiioD  of  August  31, 1886, 
U  In  TlolatlOQ  of  g  ISO  of  tbe  Criminal  Uode  of 
this  state.  That  section  provides,  that  "who- 
ever contracts  to  have  or  give  to  himself  oc 
anntber  tbe  option  to  sell  or  buy,  at  a  future 
time,  any  grain  or  other  commodity,  stock  of 
aoy  railroad  or  other  company,  or  gold,  .  .  . 
shall  be  fined,  .  .  .  and  all  contracts 
made  In  violation  of  thia  section  ahall  be  coa- 
siilered  gambling  contracts,  and  shall  be  void." 
(1  Starr  &  C.  Stat.  p.  701.)  It  Is  claimed  by 
appellee,  that  the  demurrer  to  tbe  third  plea 
was  properly  sustaloed  upon  the  alleged 
ground  that  tbe  modified  contract  of  August 
31,  IIMO,  as  therein  set  out,  is  void  as  being  a 
conlmrt  for  an  "optioo"  within  the  meaouig 
of  8  180. 

The  modification  of  Aueust  21,  IBS6.  coo- 
talus  tbe  following  provlsloo,  to  wil:  It  is 
also  agreed  that  the  Minnesota  Lumber  Com- 
pany shall  have  the  privilege  under  this  con- 
tract ot  ordeHug  aoy  quantity  of  coal  not  in 
excess  of  13.000  tons,  which  agreement  Is  In 
lieu  of  stipulation  for  requirements." 

If  this  provision  stood  alone,  it  might  be 
said,  with  some  plausibility,  thst  It  wss  s 
mere  conlract  for  the  option  to  boy  coal  at  a 
future  time,  and  Ibat,  so,  It  came  within  tbe 
meaning  of  g  130.  But  ibe  provision  must  he 
construed  in  connection  with  Ihe  rest  of  the 
agreemeot  of  August  4,  aa  modified  by  the 
amendment  of  August  31.  Language  used  in 
a  conlraci  should  be  so  construed  as  to  give  ef- 
tea.  to  tbe  Instrument  as  a  legal  agreement 
ThroU  T.  tiewtU,  tupra.  The  inieniion  of  tbe 
parlies,  which  couria  will  seek  to  discover  in 
giving  oonstructlon  to  s  contract.  Is  lo  be 
gattaued,    not  from    panlcnlsr   words   and 
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iriiiBiM,  but  tnm  the  whole  context  of  ibe 
•grcement.  The  suppkmeDlol  contract  of 
Avciut  SI  WM  mtered  tnlo  for  the  pnrpoM  of 
•ettuDK  %  dbpote  which  bed  btImd  u  to  Ibe 
TClfdlty  of  the  contnct  ci  Aoeust  L  It  waa 
not  deof  oed  to  lupeiMde  the  latter  contract, 
but  to  modify  It.  It  iedtesupoDitaface"tliBt 
the  uii  alleged  contract  afaall  be  perfortned 
upon  tbe  following  conditions  and  exceptiODS." 
It  made  two  change*.  In  the  flrat  place,  it 
Increased  [he  price  of  the  coal  10  centa  per  ton 
over  the  price  named  ic  ihe  old  aEreement.  It 
provldwl,  Cbat  the  coal  sbould  Be  billed  and 
paid  for  at  this  jocretieed  price,  leaviog  it  to  be 
determined  \)j  arbitration  whether  appellee 
■bould  retain  the  benefit  of  eucb  advanced 
price,  or  abould  refund  the  same  to  appellant 
In  the  second  place,  It  limited  the  amount  of 
coal  which  appellant  was  enCltted  to  order  to 
19, 000  tone.  Bj  tbe  original  agreement,  ap- 
pellant was  entitled  to  order  all  tbe  coal  which 
waa  required  or  needed  in  Ita  buainesa  for  Ihe 
aeaaon  namedi  bj  Ibe  modified  contract,  ap^l- 
lant  waa  lesiricled  to  the  privilege  of  ordering 
]3,0C0  IDoa.  It  waa  not  the  Intention  here  to 
contract  for  the  mere  option  or  privilege  of 
buying  coal  at  a  future  time,  but  aimpiT  to 
limit  tbe  qunnttty  to  be  bought.  Aa,  by  the 
original  rontract,  appellant  had  agreed  to  buy 
and  appellee  had  agreed  to  Bell  and  deliver,  as 
ordered,  all  the  coal  which  would  be  needed 
in  the  bualneaa  for  the  aeaaon,  ao,  by  the  modi- 
fication, appellant  tureed  to  buy  and  appellee 
agreed  to  sell  ana  deliver,  a«  orderM,  an 
amount  of  coal  not  to  exceed  lS,000tana.  The 
■upplementol  contract  waa  not  ialended  to  re- 
lieve appellant  from  its  obligations  under  the 
original  contract,  bnt  simply  to  limit  its  rights 
thereunder;  ft  was  net  intended  to  bean  option 
contract,  aait  waa  notopllooal  with  defendant 
wbeiher  It  abould  or  ahonld  not  perform  tbe 
contract  of  August  4. 

Id  Ftaret  v.  Foote.  IIB  111.  928,  we  said  (p. 
2S4):  "Tbe  true  idea  of  an  option  la  what  are 
called,  in  the  pecnllar  language  of  thedealera, 
'puts'  and  'calls.'  A  '  put"  la  defined  to  be 
toe  'privilege  of  delivering  or  not  delivering' 
the  thing  sold,  and  a  'call'  Is  defined  to  be  the 
'privilege  of  calling  for  or  not  calling  for"  the 
Uilnga  bought.  'Oplloual  contracts,'  In  this 
sense,  are  uaually  settled  by  adjusting  market 
value*,  as  the  party  having  the  'option'  may 
elect.  It  fa  almply  a  mode  adopted  for  specu- 
lating in  differences  in  market  values  of  grain 
or  other  commodltiea.  It  must  have  been  In 
ibis  tense  the  term  'opiion'  la  used  In  tbe  stat- 
ute. Such  a  contract  la  obvioualy  fictltloua, 
having  none  of  tbe  elements  of  good  faiCb,  as 
in  a  contract  where  both  parties  are  bound,  and 
fa  defined  by  statute  as  a  'gambling  contract,"" 
It  was  said  in  Tenntf/  v.  PooU,  4  III.  App.  694, 
and  approved  on  appeal  in  Ttnnry  v,  Foolt.  96 
III,  96:  "In  practice  on  the  atoek  exchange, 
ft  was  often  the  iuteailon  of  the  parties  that  no 
atoclE  should  be  delivered,  but  the  transaction 
aettled  npon  differences.  This  became  com- 
mon, and  the  English  statute  was  aimed  at  its 
repression  because  11  was,  in  effect,  gambling. 
Our  statute  Is  directed  against  tbe  same  evil,  and 
eitends  to  transactions  in  grain  and  other  com- 
modities as  weH  as  stocks.  So  that  tbe  word 
'option'  as  used  In  the  statute  here,  taken  with 
tbe  context,  means  a  mere  choice,  right,  or 
81  U  R.  A. 


privilegeof  aeUJDg  or  buying;  andltis  tbeoon- 
trading  tor  aach  ohdce,  right,  or  prlTllege  irf 
aelllng  or  buying,  at  a  fntore  time,  any  com- 
modity the  atatnte  wai  loieDded  to  prohibit, 
as  contradlallngntahed  from  an  actual  sale  or 
purchase,  with  the  intention  of  delivering  and 
accepting  the  commodity  sped  Bed."  Tbla  ex- 
tract from  Ttnn^  v.  Foole,  96  lU.  90,  was 
quoted  with  approval  In  SAneidtr  t.  7\tmtr, 
1«}  III.  28,  fi  L.  R.  A.  164.  In  the  recent  case 
of  Praton  V.  Smith.  160  Dl.  869,  we  aaid  (p. 
8SS):  "In  all  tbe  cases  where  a  contract  has 
been  held  void  under  the  statnte.  It  will  be 
found  either  the  option  to  deliver  the  subject 
of  tbe  contract  remained  In  tbe  vendor,  or  tbe 
option  to  accept  the  article  remained  with  tbe 
purchaser." 

If  these  definltlonaof  an  optional  contract  be 
applied  to  the  contractof  August 4 aa amended 
by  the  modification  of  Augnat  31,  It  will  ap- 
pear that  tbe  latter  contract  does  not  come 
within  tbe  meaning  of  g  180  of  Ihe  Criminal 
Code.  It  is  the  duty  of  courts  to  give  a  reason- 
able construction  to  the  contracta  of  parties, 
effectuate  tbdr  iuteniloD  It  posdble. 
_„  .  -  reasonable  eonatructfon  can  It  be  aaid 
that  the  modified  agreement  of  August  81  waa 
the  contracting  for  a  mere  choice,  right,  or 
privilege  of  seUJDg  or  buying  coal  at  a  future 
time.  The  parties  agree  to  make  actual  aales 
and  purchases  vrltb  the  Inlentfoo  of  delivering 
and  accepting  the  coid.  Ataa  evidenceof  tbi^ 
there  occur  such  expreaaions  at  the  following: 


pany,  which  is  to  fnmlsh  tbe  same  as  ordered 
.  .  .  at  following  prices,"  "Payment*  on 
abipmenta  to  be  settled  oa  ISth  of  each 
month  following  shipment  In  a  alxty-day  ac- 
ceptance."   "It  la  agreed  that  this  contract 


shall  be  performed."  "Coal  abairbe 
billed  and  paid  for  at  tbe  rate,"  etc  "It  la 
agreed  that  the  coal  shall  be  settled  for  fn 
sixty  days'  paper  as  before  mentioned."  etc. 

Upon  the  trial  before  the  court  of  the  issue 
formed  by  tbe  filing  of  the  general  ii '' 


in  September,  1,000  tons  f  n  October,  1,100  tons 
fn  November  and  1,000  tons  In  December,  or 
sbout  4.000  tons  la  all,  leaving  abctat  8,000 
tons,  stipulated  for  in  tbe  contract  and  ordered 
by  appellant,  unshipped. 

It  follows  from  the  foregoing  consfderatlona 
that  the  demurrer  tothetmrd  plea  should  have 
been  overruled. 

A  third  question  is  elaborately  discnssed  In 
the  arguments  of  counsel,  and  that  relates  to 
the  right  of  appellee  to  recover  for  the  value  of 
Ibe  ctnl  delivered,  Irrespective  of  tbe  character 
of  tbe  contract  upon  which  it  was  delivered, 
as  to  alleged  uncertainty  or  want  of  mutually 
therein.  That  is  to  say,  assuming  that  tbe 
modified  contract  of  August  21  was  illegal  and 
criminal  under  said  g  180,  appclleelnslst*  that, 
under  tbe  common  counts  put  In  Issue  by  the 
plea  of  the  general  isme,  it  was  only  bound  to 
show  the  orders  of  appellant  for  the  coal,  the 
shipments  of  tbe  coal,  and  the  value  of  ths 
coal  ao  ahipped;  that  it  waa  not  necetaary 
for  It  to  prove  the  contract  In  order  to  recover 
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tbe  nhw  of  the  coal:  that  m  the  dedantkni 
ii  not  upon  the  tlllftal  ooDtnct,  nor  to 
enforce  It,  but  to  reoovei  the  ralne  of  eo«l 
■old  and  delivered,  it  was  niffldeot  to  et- 
uiiliah  a  prima  fade  caae  wltbout  Intio- 
dnchu  the  coDtract;  aod  that,  bariac  eatab- 
Habed  auch  prinu  facie  case.  111  ilgEttore- 
coTetj  was  not  affected  by  tbe  Introduction 
of  tM  fllml  cAotract  bv  the  appeUaut,  ac- 
flompaoied  by  proof  that  the  coal  waa  wldaod 
dellTered  thereunder.  Appellee  contends.  Id 
«Uier  vokU,  that  tbe  teal  u  to  whether  a  de- 
mand connected  with  «d  lltegal  tranuctlon  la 
npable  of  bdng  enforced  by  kw,  b  whether 
tbe  plalDiifl  reqnlrea  the  dd  of  the  Illegal 
transaclioD  to  eatahliah  bia  caae.  On  the  other 
hand.  appeUaut  dsinu  that,  if  tbe  contract  is 
illegal  and  criminal,  the  maxim  *n  pari  delicto 
applies,  no  matter  which  parly  la  tbe  Brat  lo  urge 
it  upon  the  court;  and  that,  wbeaever  it  ap- 
pesrg  that  the  property,  wboae  ralue  or  price 
It  sned  for,  waa  deliTeiw  under  an  lllegsl  con- 


thea,  nndei  the  contention  of  appellee  upon 


tbia  branch  of  tbe  case,  appellant  would  b>. 
obliged  lo  nay  for  sQCb  of  tbe  coal  as  waa 
actually  deliTeied  to  It,  without  belajr  allowed 


to  show,  aa  an  ofbet,  any  damagca  suffered  b, 
it  lor  tbe  nondellTery  of  the  belaoce  of  tbe 
ooal.  Upon  tbe  asiumptlod  of  the  illegality  of 
tbe   contract,   appellaot'a   conlention   wonld 


IcAve  appdiee  without  payment  for  the  coal 
which  it  parted  with,  Tbe  apparent  inlnatloe 
of  dUwr  oonteutioa  it  obriMed  by  tbe  Tie  V  al- 


ready taken  of  the  modlfled  contract.     

contract  ia  herein  held  lo  be  valid,  the  plain- 
tiff will  be  entitled,  apon  another  trial,  to  re- 
cover for  tbe  coal  delivered,  except  so  far  aa 
the  defendant  may  be  able  to  show  damagea 
aa  atoreaald  as  an  otbet.  either  partial  or  en- 
tire, to  the  amount  of  coal  received  by  iu  Ap- 
pellant will  bare  tbe  right  to  offset  the  dam- 
ages, If  it  can  prove  any;  but  if  it  Tall  la  auch 
proof,  appellee  will  recover  the  value  of  the 
coal  deliveied.  In  view  of  tbe  diapoaltlon  tbua 
made  of  tbe  apeclal  pleu,  it  is  nnneceaaary  to 
discuss  the  third  tiuestioD  raised  by  oounael, 
and  we  paaa  no  opinioD  upon  it. 

TTie  jiidemttOt  of  tht  Appellait  and  Oircttit 
OoUTli  ar«  rtverted,  and  Ihe  cause  U  remanded 
to  the  drcult  court  for  further  proceedings  In 
accordance  with  the  vlewa  herem  expteuM. 


ABKAHSA8  SmPREMB  COUBT. 


FIBST  NATIONAL  EXOHANQB  BANE. 
( Aik. ) 

X.  nw  ivoaldant  aad  — mutMj  of  » 
eorpctraUoa  have  no  Inhnent  ^wer  to  ese- 
eote  netoclafale  doUi  tn  Ita  namsi. 

8.  A  ■—■■  to  be  foikl  and  of  wbWi  tbe 
eourta  wflfttke  Judlolal  notice  mnat  be  KeoeraJ 
and  of  aneb  lone  siandlnc  aa  to  have  become  a 
part  of  tbe  law  itaelt. 

8.  The  exerelse  at  the  power  to  m»ke 
Begfotteble  aotoa  b;  olBoers  of  a  oorpora- 
Uon  do«a  not  lalaea  prasampUoa  of  ttielr  author- 
19  to  do  so.  In  the  BbMDoe  of  a  uaoKeorouitoin 
tana  wbteb  tnoh  authorltf  oan  be  Implied. 

4.  OorpOTktloBa  *«•  not  bound  b;  lalse 
and  ilmnlated  entries  upon  tbelr  racorda  uDieaB 
tbey  bave  e«toi>ped  tbemealvea  to  den;  their 
truth. 

(Fsbruarr  b,  ibkl) 


favor  of  plaintiff  In  an  action  brought  to  en- 
force payment  of  a  negotiable  cole  which  tud 
been  executed  by  defendant's  president  and 
•ecreta^.    Baerted. 

Tbe  nets  are  stated  fn  the  opinion, 
Mr.  John  HeGlnre  for  appellant 
Mt**r».  RfttelUb  *  Flateher,  for  appel- 

Wben  the  corporation  has  power  to  do  an 


Nom.— For  powers  of  preatdeutoIaoarparatloD, 
aee  nata  to  Watt  *.  A'aihna  Annorr  Aaso.  (N.  H.)  II 
1.11.  A.  900. 
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act,  as  to  execute  negotiable  loitramenti,  ntd 
audi  Instruments  arasigned  by  tbe  proper  offi- 
cers of  the  company,  althongb  the  rightof  tbe 
offlcen  to  execute  tbe  Instrument  may  depend 
upona  previona  order  of  tbe  board  of  Oirectora, 
the  party  taking  tbe  same  in  Ibe  usual  course 
of  business  for  value,  before  maturity  and  with- 
out notice  of  tbe  want  of  authority,  baa  a  right 
to  assume  that  all  the  prereqi^te  condi- 
tions have  been  complied  with. 

2  Uorawetz,  Priv.  Corp.  gg  SIO,  Oil;  BdMf 
Britith  Bank  v.  Turqaand.  S  EL  A  BL  &!; 
MaehanU  Hat.  Bank  v.  8taU  Nat.  Bank,  77 
D.  B.  10  Wall.  e04.  IS  L.  ed.  1008;  National 
Bank  of  Ou  Bepablie  y.  Touno,  ii  N.  J.  Eq. 
631;  Amtriean  BeA.  Nat.  Bank  v.  Oregon 
Potltrg  Oo.  5S  Fed.  Hep.  265. 

All  persons  dealing  with  Ibem  have  the  right 
to  assume  that  there  is  no  restriction  of  iBat 
authority,  tbey  also  have  tbe  right  to  assume, 
noleei  tbey  have  actual  notice  to  the  oontrary, 
that  a  note  so  signed  is  made  In  tbe  regular 
course  of  the  business  of  tbe  corporation, 

1  Morawelz,  Priv.  Corp.  g  558,  aud  note  1; 
S  Horawete,  Priv.  Corp.  g  603;  1  Dan.  Neg. 
iDst.  gg  SSI,  886,  %SA-m;  Taylor.  Priv.  Corp. 
S  201;  Qdpdu  T.  Dubtiaiu.  6ei  tJ.  8.  1  WaU. 
17G,  17  L.  ed.  SaO;  F»epl^*  Bank  v.  Manv 
faelwer*  Nat.  Bank,  101  U.  B.  181.  OS  L.  ed. 
907;  QtUDflon,  R.  &  H.  B.  Co.  v.  Oawdretl,  78 
U.  B-  11  Wall.  469,  20  L.  ed.  199;  LexinglaA 
V.  BulUr,  81  U.  S.  14  Wall.  296.  20  L.  ed.  812; 
Tod  1.  Etntvd^  Union  Land  Co.  57  Fed.  Rep. 
47;  ThofMon-HmMon  BUetrie  Co.  v.  Oapifoi 
EUairie  Co.  6B  Fed.  Bep.  Ml;  TAomat  v.  Ofy 
Nat.  Bank.  40  Neb.  SOI,  94  L.  R.  A.  S68:  EOt- 
worA  V.  St.  Louit.  A.  AT.  R,  B.  Oo.  08  N. 
T.  563 :  rotor  v.  Merdianlf  Nat.  Bank,  48 
Ark.  464. 

If  it  was  the  duly  of  the  b^ders  of  tl 


.,Cex>^Ic 


AjgAWAl  Sdfbbms  OonuT. 


■otcB  to  make  tnqalir  u  to  the  ftuUiOTi^  of 
tiM  pKsIdeut  kud  aecretar;  to  a[gii  tb«  ume, 
MTlaiDly  Dolhiag  could  hare  been  required  of 
tiiem  beyoDd  on  exanlDatluo  of  the  recorda  of 
the  Btieet-car  compan;,  aod  bad  tbey  eiamlaed 
thoM  record!  the  aiilhorlty  would  have  there 
appeared  to  he  complete. 

TfiJwn  T.  Maropolilan  SXm.  R.  Co.  120  N.  T. 
14S;  MwrrayT.  LardMr.  09  U.  8.  2  Wall.  133. 
128,  IT  L.  ed.  860,  SOI:  HoteMcU*  r.  NatioiuU 
Shoe  A  L.  Bank.  S8  U.  8.  SI  Watl.  860,  22  L. 
ed.  649;  Bopkint  t.  Withrou.  43  111.  App.  S84; 
WUim  V.  DentM,  83  Tez.  681;  Firtt  Jfat. 
Bant  T.  Stanlea,  40  Ho.  App.  440;  RiiAardM 
T.  Monroe,  89  Iowa,  8fi9;  Otarlu  v.  Btant,  66 
Fed.  Bep.  26S;  Goodman  v.  Btraojidt,  61  U.  S. 
SO  How.  B48.  IB  L.  ed.  984;  Saift  t.  Smith, 
103  U.  B.  443,  M  L.  ed.  198;  Eing  t.  Doane. 
189  U,  8.  ie«,  8S  L.  ed.  84;  Qmtoek  v.  Oin- 
«aA,  76  III.  080;  Maget  r.  Ba^,  U  N.  T. 
847,  90  Am,  Dea  691;  Btlmont  Brand  ot  Statt 
Bank  T.  Boffe,  80  N.  T.  65;  Se^bel  t.  National 
Ourrtnes  Bank,  H  N.  T.  288,  IB  Am.  Rep. 
CSS;  Phdan  t.  Mou.  67  Fa.  69,  0  Am.  Rep. 
409;  iMkt  *.  Sttd,  29  Iowa.  208,  4  Am.  Bep. 
fOaiWoolfatkf.  BankofAmeTi6a.]fiaMih.CXA; 
BamiUon  t.  Markt.  66  Mo.  167;  Truba-  v. 
Ctmmereial  Bartk.  81  Ark.  129;  SStehen  t. 
Louilenback,  48  Ohio  St.  177:  Breman  Sat. 
Bankv.  Branch-Cro/iket Saw  Go.  104  Mo.  425; 
Davit  T.  Bedeu,  71  Mich.  209;  Ttadu^  r.  ifsred, 
118  Ind.  S86i  Tvarldotte  t.  Sn>un,  1  Colo.  App. 
408;  Martin,  v.  Johniton.  84  Meb.  797;  S(«n- 
kart  T.  fiofcn-,  84  Barb.  436. 

The  corporation  will  not  be  permitted  to 
plead  tgnoniDce  of  the  reMlutioD  entered  of 
record  autboriziog  the  prealdeut  and  aecretarf 
to  iwue  the  notes. 

It  WBB  the  duty  of  the  directora  to  examine 
the  books  and  recordsof  the  corporailou,  and 
they  are  conclusiTel;  preaumed  (o  know  all 
that  tbey  would  disclose. 

Martin  i.  WuM.  110  U.  8.  7-15,  !8  L.  cd. 
49-J)3;  FirM  Nat.  Bank  t.  Fourth  Nat.  Bank, 
66  Fed.  Ri'p.  967;  Jonn  t.  Arkanta*  Meehani- 
tal  ±  Agrt.  Co.  88  Ark.  17. 

Woodt  J.,  delivered  the  opinion  of  the 
court: 

The  bank  aned  the  railway  company  on  a 
negotiable  promluory  note  purporting  to 
have  been  executed  by  the  company  payable 
to  U.  O.  AlUa  and  George  R.  Brown  and 
indorsed  by  them  before  maturity  for  value, 
and  delivered  to  the  First  National  Bank, 
and  by  it  Indorsed  and  delivered  to  the  plain- 
tiff. The  aoBwer,  in  substance,  seta  up  that 
tlie  derendant  was  a  corporation,  organised 
under  the  laWB  of  Arkansas  (Sand.  AH.  Dig. 
chap.  47)  1  thattlie  note  was  executed  by  the 
president  and  secretary  of  the  defendant  cor- 
poration, without  any  authority  from  or 
BoowledgeofltttKiard  of  directors;  that  the 
charter  and  by-lawi  of  the  corporation  gave 
no  aiich  authority ;  that  the  president  and 
tecretory  had  the  records  to  show  that  they 
were  duly  authorized  to  Isaue  the  note,  but 
that  suob  record  entry  waa  false,  and  the 
directors  had  no  knowledge  of  such  entry 
until  long  after  the  maturity  of  the  note; 
that  the  directors  had  iMver  ratlDed  the  un- 
autliorixed  acta  of  the  said  officers ;  that  the 
■aid  lecretaij  and  president  had  never  In- 
tlL.K  A. 


paper  in  the  name  of  the  company,  nor  had 
the  corporation  ever  received  any  considera- 
tion for  said  notes.  A  demurrer  to  this  aa< 
8 wer  was  sustained,  and,  the  defendant  rafaa> 
Ing  to  plead  further,  Judgment  was  rendaral 
agitlnst  It  tat  the  amount  of  the  not«,  which 
tffia  appeal  seeks  to  reverse. 

The  answer  presented  a  good  defense  unless 
it  can  be  said  (1)  that  the  authority  of  the 
president  and  secretary  to  Issue  the  note  in 
suit  most  be  presDmed  from  the  fact  that  tbey 
have  exercised  It,  or  (3)  thai  the  corporation 
is  bound  by  the  false  record  iLawing  that  ttie 
directors  bad  oooferred  such  authority  npwi 
tbe  president  and  secretaTy. 

1.  Unless  the  authority  Is  expressly  con- 
ferred by  tlie  charter  or  given  by  the  board 
of  directors,  it  may  be  stated,  as  a  general 
proposition,  that  the  president  and  secretary 
of  a  corporation  are  not  empowered  to  bind 
it  by  their  signatures  to  commercial  paper. 
They  have  no  inherent  power  u>  execute  ne- 
gotiable noces  in  the  name  of  the  corpora- 
tion. Tiedeman,  Com.  Paper,  %  121 ;  Cook, 
Stock,  Stockholders  &  Corp.  Law,  g  716 ;  Me- 
OuUough  V.  Moti.  S.Denio,  667 ;  4  Tbomp. 
Corp.  ^  4619 ;  7^*  <t  F.  Int.  Or.  v.  MtcAaiue 
F.  Ins.  Co.  7  Wend.  81 ;  Byde  v.  Larkin,  85 
Mo.  App.  865 ;  Pierce,  Itatlmadi,  83-!J4 ;  WiU- 
leorCh  Cintnty  Bank  v.  Farmeri'  Loan  it  T. 
Co.  14  Wis.  835;  1  Morawetz,  Priv.  Corp.  4 
637 ;  Tilvt  r.  Cairo  it  F.  R.  Co.  87  N.  J.  L,  98- 
103 ;  Wait  v.  Satliua  Armory  Auo.  66  N.  H. 
681,  14  L.  H.  A  856.  and  authorities  then 
cited  ;  National  Bank  of  Cotntneree  v.  Alkinton, 
55  Fed.  Rep.  485.  Where  the  authority  of  the 
president  and  secretary  to  bind  the  corpora- 
tion is  challenged,  as  It  has  been  by  tbe  an- 
swer in  this  case,  that  authority  sbould  be 
shown  by  the  proof,  and  not  be  preaamcd  as 
amatteroflaw.  Mount  3terling  it  J.  T'lmp. 
Boad  Co.  V.  Loonty,  1  Met.  (Ky. )  650 ;  Baem 
T.  Mitnaijipiln*.  Co.  KI  Miss.  116;  4  Tbomp. 
Corp.  4619 ;  Oraft  t.  South  BoiUm  R.  Co.  150 
Mass.  206,  5  L  R.  A.  641 ;  Firit  Nat.  Bank 
v.  Bogan,  47  Mo.  473 ;  Daitn^  v.  aie«rn*.  40 
How.  Pr.  841 ;  1  Waterman.  Corp.  446 ;  Bal- 
ItmeU  &  A.  Bankt.  Bamlin,  14  Mass.  180 1 
Chicago  it  N.  W.  R.  Co.  v.  Jamt*.  33  Wis. 
197 ;  Bliti  T.  Eawtah  UajuU  A  Irrig.  Co.  6S 
Cal.  604.  We  are  aware  that  there  are  an- 
tliortties,  eoTUra,  and  counsel  fur  appellstt 
have  cl  ted  us  to  Amtriean  BxeA.  Jiai.  Bank  V. 
Oregon  Pottery  Co.  6S  Fed.  Hep.  365,  where  It 
is  held  that,  "If  the  president  and  secretary 


sign"  a  negotiable  promissory  note,  "their 
"    ~''y  is  inferred  from  their  official  Tela- 
This  case  Is  analogous,  the  qucatloa 


authority  of  the  president  and  secretary  1 
imue  such  paper.  But  the  court,  to  sustain 
lla  position  in  thatcase,  cited  only  two  eases, 
viz.:  MtreKanW  Nat,  Bank  v.  Ulait  Nat. 
Bank.  77  U.  B.  10  Wall.  644,  19  L.  ed.  1018 ; 
and  Croteloff  v.  Cfmeioa  Min.  Co.  65  Cal,  878. 
In  the  case  In  10  Wall. ,  lupro.  the  oouit  uses 
this  language:  "It  should  have  beoi  left 
to  the  Jury  to  determine  whether,  from  tbs 


IMM. 


CiTt  Elbotxio  Stucbt  R.  0*.  ▼.  Tan  StmoxtL  SzoBtJsam  Ouk. 


•rldsnoa  «■  to  the  powen  exercised  by  the 
oaahler.  with  the  koowledge  uid  acqulMCdtiM 
of  the  directors,  vid  the  usage  oF  other  banka 
In  the  ume  cltj,  It  might  not  be  fairly  Id- 
ferred  thftt  Smith  [the  casbler]  hadaathorlty 
tobind  tbedefendaat.'  True,  UlialMMld 
that,  "If  the  cooinct  can  bo  valid  under  any 
olrcumstancea,  aa  lanocent  party  Id  such  i 
cmae  baa  a  riebt  to  presume  tbetr  exUtance. 
■nd  the  corporatloa  la  estopped  to  deay 
them."  But  ne  submit  that  the  broad  dieta 
of  the  latter  quotatloD,  in  view  of  the  fact 
tbat  there  iraa  a  uaage  of  otltsr  banks,  and  a 
osnal  Goune  otdealliiK,  with  tha  knowledge 
and  aequiesosDce  of  the  directors,  shown, 
wore  nDDecoaaarr  for  the  deUrmtnatlon  of 
llM  qiiesticHi  before  tbe  court  It  was  the 
very  laaffuaee  doubtless  which  caused  tbe 
learned  ctrFultjudge  laAnuriean  EMh.  Nat. 
Bank  r.  Oregon  Pbtlerj/  Co.  $upra,  to  hold, 
M  a  matter  of  law,  that  the  authority  of  the 


president  and  secretary  would  be  pretnmed 

bom  tlM  fact  that  they  had  eierclaed  it     " 

ftlao,  in  the  Callfornfa^case  cited  to  support 


e  ruling  Id  KFed.  Rep.  ttipra.  It 

mltted  tbat  the  president  wbose  anthority 
WM  being  questioned,  "  was  tbe  superlnten- 
dent  and  general  managing  agent,  having 
fall  conlrol  of  tbe  busineas  of  the  corpora- 
tloQ."  Tbe  dlfTerencn,  therefore,  between 
those  cases  and  tbe  one  at  bar,  and  the  one 
In  which  they  were  cited,  la  too  obvious  for 
tortlter  DutlA.  The  facts  of  the  case  of 
Ottpeict  r.  Dubugru,.  68    U.  H.  1   Wall.  17G, 

17  L  ei).  S20  (where  the  laBKUSRre  above 
oaoted  from  Judge  Swayne  tn  10  Wall,  wu 
nrst  used  by  bim),  and  in  MnnhnU  Oovnty 
Buptrr.  T.   Seheitet.   Ti   V.  8.    S   Wall.    778. 

18  L.  ed.  686 ;  l,exingUm  t.  B»tl«r,  81  U.  B. 
14  Wall.  296,  SOL.  od.  818;  TWt.  Kmluekf/ 

Uni^n  Land  Oo.  S7  Fed.  Rep.  47-58 1  and 
HationiU  Bank  vf  the  Bepablie  t.  loang,  41 
N.  J.  Eq.  631, — also  citCKl  by  counsel  (or  ap' 
pcllee,  where  this  dietwm  ban  been  repeated, 
did  not  Justify  such  a  sweeping  declaration 
of  law.  For  an  examination  of  these  will 
show  that.  In  some  of  the  cases,  municipal 
or  county  bonds  were  In  conlroversy,  which 
showed  upon  tbeir  face  authority  for  their 
issue;  and  in  otbor  cases,  that  the  contracts 
or  transactions  made  or  performed  by  the 
agent  of  tbe  corporation  were  such  as  bad 
been  freaiiently  or  usually  made  or  performed 
by  him  before  Id  tbe  course  of  tbe  business 
of  tbe  corporation;  or,  that  the  corporation 
had  received  some  beneflt  from  the  unauthor- 
ised act.  But  the  doctrine  announced  in 
AmeTwm  Eieh.  Hat.  Bank  y.  Oreoon  Polttry 
Oo.  65  Fed.  Rep.  28S.  la  unaound,  and  not 
supported  by  the  welcht  of  authority.  Be 
sides,  the  principle  It  seeks  to  establish  Is 
In  conflict  with  the  doctrine  announced  by 
tbe  Supreme  Court  of  the  United  Btatea  In 

Wfttrn  Nat.  Riok  t.  Armttrong,  lfi9  IT.  B. 
846,  88  L.  ed.  470,  where  it  was  held  "that 
tbe  vice  president  of  a  bank,  however  sen 
era]  his  powers,  could  not  exercise  suon  a 
power  unless  specially  authorised  so  to  do, 
and  -  .  .  that  persona  dealing  with  thp 
bank  are  preanmed  to  know  the  extent  of 
the.  general  powers  of  the  ofncers."  Hr. 
Horawetz,  In  speaking  of  these  dieta  In  thnst- 
casea  where   tney    have  been   incautiously 
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used,  said:  "They  most  be  considerBd  In 
▼lew  to  the  facts  of  the  particular  cases  in 
which  (bey  were  made.  Taken  alone,  as 
siatenMDtsof  aprinclpleor  ruleof  law,  they 
are  oenainiT  not  Id  accordance  with  the  de- 
cisions, aad  cannot  be  supported  upon  aoy 
sound  principle.*  2  Horawetz,  Priv.  Corp. 
g  608.  The  rule  that  "If  the  president  and 
secretary  sign,  their  authority  is  Inferred 
from  tbeIr  official  relation,"  provided  they 
might  have  had  power  under  any  circum- 
stances to  Issue  such  paper  for  the  corpora- 
tion, la  begging  tbe  questton  where  tfie  au- 
thority Itself  is  challenged.  This  rule,  too, 
igDores  a  fnodamental  principle  of  the  law 
of  agency,  whether  applied  to  natural  persona 
or  corporations ;  for  corporations  can  only  act 
through  agents.  It  la  said  by  Hr.  Hecb«n, 
In  bis  work  oa  Agency  (^  2ri9),  that  "every 
person  dealing  with  an  agent  Is  bound  U 
ascertain  tbe  nature  and  extent  of  hU  au- 
thority. Be  must  not  trtut  to  the  mete  pre- 
sumption of  authority,  nor  to  any  mere  as- 
sumption of  authority  by  tbe  agent"  Judge 
Miller,  of  the  Supreme  Court  of  the  United 
States,  In  Tht  Ftovd  AeetptanixM,  7*  D.  8.  7 
Wall.  666,  IB  L.  ed.  169,  said  :  "The  person 
dealing  with  the  agent  knowing  that  he  acta 
ily  by  virtue  of  a  delegated  power,  must, 
his  peril,  see  tbat  the  paper  on  whicb  he 
relies  t^mes  wlthiu  the  power  under  which 
the  agent  acta.  And  tbla  applies  to  every 
person  who  takes  the  paper  afterwards;  for, 
said  he,  "It  Is  to  be  kept  In  mind  that  the 
protection  which  commercial  uaage  throws 
arounil  negotiable  paper  cannot  U  used  to 
eatabllsb  the  sutborlty  by  which  It  was 
orlKinalty  issued,"  This  language  Is  esoeed- 
ingly  apposite  to  tbe  case  at  bar. 

It  must  be  presumed  tbat  tbe  answer  in 
this  cose  denies  tn  tote  tbe  authority  of  the 
president  and  secretary  to  tsaue  negotiable 
paper.  Hence,  this  case  bears  no  analogy  to 
tbat  line  of  cases  where  tbe  authority  exists 
for  some  purposes,  but  Iseierciaed  for  dlOer- 
ent  purposes  than  tbat  for  which  It  was  con- 
ferred. Where  the  autliorlty  to  issue  negotia- 
ble paper  exists  at  all  In  tbe  president  and 
aectelary,  then  tbe  Innocent  holder  would 
have  the  right  to  assume  tbat  it  was  properly 
snil  lawfully  issued.  Our  statute  for  the  In- 
corporation of  business  corporations  exprcsslv 
confers  the  management  of  tbeir  business  af- 
fairs upon  "not  less  than  three  directors.' 
Sand.  &  U.  Dig.  fi  1880-1883.  Another  sec- 
ItoD  makes  It  a  felony  for  the  president  or 
secretary  of  a  corporation  to  "wilfully  and 
designealy  sign  with  Intent  to  Issue  a  prom- 
issory nnle  wTthout  authorltT  frum  the  char- 
ter or  by'laws  of  such  corpuratlon. '  Band. 
A  H.  Dig.  $  1601.  Surely  the  IsElslature 
would  not  have  made  It  a  felony  for  these 
olflceiB  to  issue  negotiable  notes  it  they  had 
sucb  power  tirtuit  offldi.  From  tbe  above 
provisions  It  appears  tbat  tbe  preaident  and 
secretary  of  corporations  are  not  general 
asenta  Whatever  power  they  may  have  to 
--"  for  the  corporation  at  all  In  business  mat- 
...»  must  be  delegated  and  special.  We 
note,  im  pauant,  that  the  statute  deflnea  tbe 
duly  of  tbe  secretary  to  be  tbat  of  "keeping 
the  books  of  the  corporation.  Band.  A  H. 
Dig.  %  1883.     Seo  Taylor,  Corp.  g  380;  1 
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Bekoh,  PrlT.  Corp.  ft  309;  and  anthorltlea 
olted  in  note ;  Lift  A  F.  Int.  Ch.  v.  JfoeAanie 
F.  Int.  Or.  7  Wend.  81.  ThoM  casw  vhich 
bold  that  Um  prealdeat  and  secreteiy,  or  any 
other  olHcei,  of  a  corporation  will  be  pre- 
mmed  to  have  authority  where  they  have 
exeiclfied  It,  p^vlded,  under  any  circum- 
•tancee,  It  might,  have  been  oonferred  upon 
them,  proceed  upon  the  theory  of  a  mafce  or 
custom  from  which  authority  will  be  Im- 
plied. 

But  such  a  theory  cannot  be  maintained  as 
to  electric  street  rallwava  In  this  state,  tor 
the  reaaou  that  no  socn  usage  as  to  them 
oxUta.  A  OBage,  to  be  good,  and  of  which 
the  oonrts  will  take  judicial  notice,  mnst  be 

Kceral,  and  of  such  long  standing  as  to  bare 
3on»e  a  part  of  the  law  Iteetl.  Mutttyy. 
BagU  Bank,  S  Met.  818 1  MarohanU-  Sat. 
Bank  r.  State  Ifat.  Bank.  77  D.  9.  10  Wall. 
604,  19  L.  ed.  1008  (dissenting  opinion). 
The  incorporation  of  electilo  street  raitwava 
in  the  itate  o(  Aikansaa  is  of  comparatively 
recent  date,  and  such  oorporationa  do  not 
yet  exM  to  any  general  extant  thnnigbout 
the  state.  HoreoTet,  It  can  soaioely  be  con-- 
ceived  how  a  usage  of  the  kind  mentioned 
could  have  sprung  up  In  riew  of  our  itatu- 
tory  pToTlsloDS,  ana  especially  that  one 
making  It  a  felony  for  the  pi^sident  or  mo- 
retai7  of  a  corporation  to  wilfully  and  de- 
•igDMly  inne  promissory  notea,  without 
authoritT  from  tbe<d>att«r  or  br-lawa.    Sand. 


wpfw,  la  the  law,  then  that  numerouB  class 
of  indlTidnals  wlio  hare  InTested  tbeic  means 
In  corporate  property  would  have  no  protec- 
tion wiiatoTer  from  the  dishonest  acta  of  their 
agents,  whomtliey  have  intrusted  with  office. 
But  the  rule  aa  we  have  declared  it,  while 
protecting  the  ahareholden.  Is  just  to  the 


shown  by  any  compeUnl  eridence  that  tba 
corporation  Ts  liable,  (1)  where  the  board  of 
directors  or  the  by-laws  bare  CMiferted  npoa 


poratlon,  through  its  directors,  has  permittad 
these  officers  to  habitually  do  such  an  act  in 
the  course  of  Its  buslnesa, — In  other  words, 
has  clothed  them  with  the  apparent  authority 
to  so  act ;  (8;  where  the  directors  have  ratified 
the  UDButhorlzed  acts  of  its  olfloeig ;  (4) 
where  the  corDoration  has  recelTod  the  pro- 
ceeds or  any  oenefit  from  the  tranaaetloa. 
But  all  of  these  things  were  negatived  iB 
the  answer.  Hence,  It  was  sufflc&it  to  call 
(or  the  proofs. 

Tbe  entries  upon  the  boobs  of  the  catpo- 
ration  are  prima  facie  evidence  aftalnst  It, 
as  admissions.  The  records  and  books  of 
a  corporation  become  conclusive  evidence 
against  it  when  they  are  tbe  books  and  recOTds 
of  the  ooTporation,  and  tbe  entriea  upon  them 
bave  been  duly  made  by  the  recording 
offlcer.  But  corporations  are  not  bound  by 
false  and  simulated  entries  upon  their  records 
in  any  case,  unless,  knowing  that  they  are 
such,  they  hare  neglected  to  correct  them, 
and  some  innocent  Uilid  partv,  having  bad 
proper  access  to  them  or  knowledge  of  than, 
has  been  misled  thereby  to  his  prejudice. 
But  a  corporation  Is  not  bound  to  a  third 
party  by  a  false  entrv  upon  iU  reocMtla,  on- 
lesi  Bucn  party,  not  knowing  tlie  entry  was 
false,  has  acted  upon  the  falta  that  the  enUT 
was  the  true  record  of  Che  proceedings.  Thlk 
is  tbe  holding  of  the  aupreme  court  of  !!•■• 
sachusetts  In  Holdtn  v.  Boyi,  1S4  Haas.  181, 
and  authorlttea  there  cited. 

Smgried,  with  directions  to  OTCsmle  tLa 
demurrer. 


EANBAS  SUPREME  COORT. 


a.  F.  CAWOOD  et  at..  Ffffl.  in  Err.. 


...) 


■An  iiaflfia  doe  »  olerk  for  aerTleee  rea- 
Zderedt  before  ■■  well  ta  during  the  last  lUneM 
of  a  deceased  emplorer.  taH  within  tbe  second 
olaia  of  oJaims  •mlntt  his  estate,  and  are  in- 
cluded In  the  lerm  *'«ttKee  of  Bervaocs,"  as  nsed 
Id  I  HO  Dl  the  "Act  HespeocinK  Bzeoatora  and 
AdmlnlBtratorsand  tbe  BecUemeratot  the  fhtates 


{Januar;  U,  UBU 

ERROR  to  the  District  Court  for  Nemaha 
County  dasMfjing  claims  spinet  the  es- 
tate of  N.  Morris,  deceased,  which  refused  to 


•HeadDoCe  Di 


IH.J. 


NoTB.— Aa  to  tbe  qaeetton.  Who 
•to.,  whose  w*Eee  ere  preterred  tn  paymentr-KS 
tiOtB  to  Tod  V.  BentutA?  Union  B.  Co.  iC.  C  App. 
th  OJ  IS  L.  B.  A.  ns. 
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recognice  plaintiffs' claims  as  preferred.  U«ii- 
fied. 

The  facts  are  slated  Id  the  odulon. 

Mutra.  Welle  4k  Welle,  for  idalDtiOslo 

The  words  of  the  statute  are  to  be  taken  ia 
Ilie  sense  In  which  they  will  be  nuderstood  by 
that  public  in  which  they  are  to  take  elfect; 
science  and  skill  are  not  required  In  their  in- 
terpretation except  where  scieotlBc  or  lechni- 

United  State*  v.  Thret  BaUraad  Cart,  1  Abb. 
(U.  6.)  166. 

Relative  and  qualifying  words  and  phrases 
grammatically  and  le^^y.  where  do  contrary 
luteDtion  appears,  refer  solely  to  the  last  ants- 

Sniherland,  StaL  Constr.  §  267;  I^mier  T- 
Tultle,  24  N.  H.  0;  Qtiinn  r.  LinteU  Steetrie 
Light  Orrp.  UO  Mass.  106. 

A  consinictiou  of  a  Statute  long  acted  upon 
by  the  people  at  large  will  be  adopted  by  the 
conns,  if  not  io    direct  coolradtctlon  to  lis 

Mahtr  V.  &att,  I  Port.  (AU.)  965,  8«  Ami. 

lyCoogle 


Cavmd  v.  Wolvlit. 


Dee.  87»;  Om.  t.  Rw^,  4  (Ml  (Vl)  109,  3 
.Am.  Dec  B0O. 

laws  <tipiirJma{erM  •hould  be  conitnied 
tOMther. 

1  Ccxder's  SI.  Com.  p.  to. 

The  coarts  aie  bound  to  decide  wbat  the 
legldatiiie  meant  by  wbat  It  said. 

Gardner  t.  OoUitu.  37  U.  S.  3  PeL  OT,  7  L. 
ed.  8N;  Leeg  r.  UcCartm,  SI  U,  a  6  Pet.  llO, 
8  L.  ed.  8S7;  Murray  t.  Stalt,  31  Tex.  App. 
620,  S7  Am.  Hep.  628;  MaiUard  v.  Lawrtnee, 
S7  U.  a  10  How.  201, 14  L.  ed.  980. 

General  word*  In  a  statute  are  to  recelTe  a 
eeueral  coastruclion  nnlen  there  be  lomethiDg 
tn  it  to  restraiD  Ihem. 

Jvttfw.  Jonf,  18  M&  806.  86  Am  Dec.  T2fi: 
Oran*  r.  OOa,  S  Ean.  H;  Rt  Pinknty,  47 
Kan.  86;  Wood  r.  Datii,  13  Eao.  OTT;  State  t. 
Ingram,  16  Eao.  19;  Rartire  t.  Bart,  18  Kan. 
844,  38  Am.  Rep,  773;  Barry  t.  Sony.  16 
Kan.  eOO;  BtaU  V.  BtiMu,  36  Eao.  341. 

Mr.  Sudool  K.  Woodworth.  for  defend- 

At  oommoD  law  the  priority  of  claima  were, 
(1)  espeDKB  of  thefODersI  and  admlDlitratlba; 
^i  debta  dne  the  Crown  by  record  of  ipectalft; 
(8)  debta  of  record,  iDcludiog  jadKnieots  In 
courts  of  record  or  recogaizanceaaaastalutes; 
(4)  debt!  by  apecUlty;  and  (5)  dmple-con tract 
debu. 

S  Am.  ft  Edk-  Bnc.  Law,  p.  3S8. 

The  word  "■errant*"  cotcts  onljr  domeatio, 
menial,  and  hooeebold  servants. 

IT.  Imperial  Diet.  SO;  Standard  Diet.;  En- 
CTcloMedlc  Diet.;  Gentun  Diet.;  14  Am.  A 
T&ag.  Eoc  Law,  p.  745;  BUck,  Law  Diet. 

To  determine  the  aenae  In  which  the  word 


a  used  by  the  legislalure  tbe 
court  will  consider  the  object  the  legUlatnre 
deaired  to  aceompilsh  by  prefeirfeg  tbe  wages 
of  servants  to  other  debts  of  a  decedenc,  and 
the  considerations  which  led  them  to  prefer 
the  claims  of  aoch  persons.  Tbe  Interior, 
humble  sphere  In  which  domestic  scrnnU 
more,  and  their  dependence  on  their  masters, 
entitle  them  to  legal  protectfon  and  prefei- 

"Interpretstton"  Is  (he  lut  of  flndlng  out  the 
true  sense  of  any  form  of  words. 

Lieber,  Legal  &  Polltieal  Ilcrmenentioa, 
p.  11;  38  Am.  A  Bug.  Enc.  Law,  pp.  308, 828. 

The  statute  luelf  should  first  be  considered, 
tts  meaning,  scope,  and  object. 

38  Am.  &  Eng.  Enc.  Law,  p.  300;  Comp, 
L.  E:.  188B,  Bubd.  la,  §  1,  chap.  104;  I^egatt 
T.  WardtboTO.  80  Vt.  746. 

Among  the  simple  conlracta  (flfth  claas  at 
common  law)  servants'  wages  are  by  some 
(1  Rolte,  Abr.  937)  with  reason  preferred  to 
any  other;  and  so  stood  theancient  law  accord- 
ing to  Bracton  (lib.  2,  chap.  26)  and  FleU  (lib. 
S,  chap.  66,  §  ID),  wbo  reckon  among  tbe  Srst 
debta  to  be  ^^AttrviUattrvitnUv/mttHipendia 
famvbfrHm,  3  BL  Com.  Bll.  A  liberal  render- 
ing of  thialawis:  The  servicesof  laborers,  and 
the  wages  of  household  serranla, 

The  wages,  also,  of  domeatlc  aerranta  and 
of  laborera  are  considered  l^  aome  authoritiee 
to  be  entitled  to  a  preference. 

a  Wms.  Ezi^  fith  Am.  ad.  938,  noley,  dtine' 
S  BL  Com.  Sll. 


BUckatone  refers  to  1  Rolle,  Abr.  987,  whera 
It  la  Bald  debti  for  servants'  wagea  within  the 
alatute  of  Uboten  shall  be  paid  before  almpto 


pWc.  L  „ 

Tbe  word  "servants"  In  bequests  ordinarily 
meaosonly  those  that  are  employed  in  sod  Im- 
mediately around  the  homestead  of  the  devisor. 

14  Am.  &  Eng,  Enc  L«w,  p.  761;  NUdU  v. 
Qrtaea,  17  C.  B.  N.  S.  37;  Bet  t.  Bwkinghavt. 
2  Nev.  A  H.  73;  JTitdan  t.  AHett,  2  Cromp. 
H,  &  R  64;  Todd  r.  Kerrich,  ft  Exch.  ISl; 
Tamtr  t.  Maton,  14  Meee.  &  W.  113;  Tiwn*. 
briid  V.  Windham.  3  Vera.  546;  VkiUat  v. 
Bromley.  IS  Ves,  Jr.  114;  ffomtrd  v.  Wilton,  4 
Hagg.  Eccl.  Rep.  107;  Ogle  \.  Morgan.  19  L. 
J.  Oh.  N.  8.  681, 1  De  G.  M.  ft  G.  860, 16  Jur. 
377;  Blaekwai-v.  Pmnant,  0  Hare,  661, 16  Jur. 
420;  Boo&  v.  Dean,  1  Myl.  ft  E.  660;  HerbiH 
T.  Beid,  16  Tea.  Jr.  481;  Vaugha»  t.  Booth, 
16  Jur.  808;  16  Eoc  Britannlca.  6S0;  BtparU 
Meawn.  BBlnn.  167:  BoHj.  Aldridge,  Cowp^ 
64;   Wiltiamtoay.  Wadtwertk.  4a  harb.  239. 

The  legislature  intended  the  preference  of 
wagea  of  only  domestics,  menial  or  household 
servBDta.  earned  "during  the  laat  sIckneM  of 
the  decnsed." 

In  order  to  arrive  at  the  true  legUlatlve  In- 
tent In  conetrulBg  a  doubtful  statute,  that  oon- 
stnictioa  shoulif  be  adopted  whtcb  ii  nooal 

I  and  jn 
ture  will  not  he  prceumed 
that  which  is  ualnst  reason. 

38  Am,  A  Eng.  Enc.  Iaw,  pp.  806,  8BS; 
1  Bouvier,  Inst.  661,  note  170;  8in«r  Mfj;.  (h. 
V.  MeCoOoek.  U  Fed.  Rep.  667;  3  Bell's  Com. 
102-165;  3  Woemer,  American  Idw  of  Ad- 
ministration, p.  TTS,  g  S78. 

Clerks  are  not  mental  servant*. 

Beetton  v.  CtXyer.  4  Blog.  800;  Waterfioum 
V.  Stale.  21  Tes.  App.  668;  Waktfeid  V.  SiaU. 
41  Tex.  668. 

Allen,  J,,  delivered  the  opinion  of  the 


Illness  are  to  be  Included,  under 
tbe  proTlsiooB  of  g  60,  chap.  8T,  of  the  Gen- 
eral Statutes  of  1389,  In  tbe  second  claM. 
The  first  part  of  tbe  section  reads  aa  followa : 
"All  demands  against  the  estate  of  any  de- 
ceased person  shall  be  divided  into  Uie  fol- 
lowing clasees :  (1)  Funeral  eipeoae*.  (2) 
Ezpensea  of  the  last  sickneaa,  wagea  of  ferv- 
anta,  and  demands  for  medicines  and  med- 
ical attendance  during  the  laat  slcknesa  of 
tbe  deceased  and  tbe  eipeoses  of  administra- 
tion, "  b  a  clerk  a  servant',  within  the  mean- 
ing of  this  language,  and,  if  to,  are  the 
wages  confined  to  those  aocmlng  during  the 
laat  iUneaa  of  the  deceasedT  No  direct  au- 
thority la  citod  or  known  to  oa  on  the  quea- 
tlon.  The  legislature.  In  more  than  one  en- 
actment baa  manifested  a  purpose  to  lecurtt 
tu  all  wage  earners  their  hire,  and  to  prefer 
their  claims  to  those  of  most  other  creditors. 
Ills  ooDoeded  that  the  term  "aervaut,*  U 


T*»«"  SoFKBU  Cavwt. 


Jam., 


lU  nntkl  MMptatlon,  Mpwlallr  in  tbo  law, 
ii  broad  etioueb  to  Include  s  clerk ;  but  It  la 
argued  that  iGe  word  is  here  used  tn  ft  re- 
stricted oeuH,  and  means  onlf  menial  or 
bouMbold  aerranta.  We  are  loath  to  reoog- 
oize  any  such  clanlDcatlon  in  Kansas  as 
meaial  servanla.  The  word  Is  bro^  enough 
M  includo  s  clerk,  and  we  think  the  legis- 
lature Intended  It  tbould  do  ao.  Nor  do 
wv  ihlnk  the  waxes  referred  to  are  limited 
Ui  ibose  earned  durine;  the  last  illness  of  the 
deceased.  In  this  particular  case  the  amount 
(if  wages  conceded  to  be  due  is  anusuallT 
large,  but  that  fact  cannot  affect  the  xeneral 


rule.  Though  the  language  oaed  migbtpar- 
hapabeheld  toraetrict  the  time  to  the  period 
of  the  last  sickness  we  think  it  as  capable  of 
the  other  construction,  and  that  the  legisla- 
ture Intended  to  claesif  j  all  wagea  of  serraata 
ahead  of  debts  due  the  state.  Judgments  and 
demands  of  the  fifth  claaa. 

Tfu  JudgtMTtt  <rf  the  DUtriet  Oeurt  vitt  t» 
modified  by  olaBsIfrlng  llie  demand  allowed 
the  plalntiS  In  the  second  class,  Instead  of 
the  fifth. 

Judgment  will  be  entered  in  this  coait  in 
faror  of  tbe  plaintiffs  In  error  for  costs. 

All  the  Justices  concAr. 


HABTLAND  CODBT  OF  AFFBALa 


Barbara  TOUNO,  Ajipf., 


a  Hd.  8EB.) 

f  mft7  hhwfnllT  order  a 
.  ez^mlnAtloii  without  t^ 
.-  ...  t  of  the  family  of  tbe  deceojwd,  where 
deacb  has  tolloieaan  Injurr  wtaichaeematohlm 
tiisuIBoient  alone  to  produoe  death. 
2.  A   post-^^urtem  examlnatloii  m»de 


bis  dutT.  whe 

render  him  liable  for  muolarlnr  tbe  t>odT  w 
out  conaent  of  tbeAmllr  M  the  deceaaed.  If  the 
work  «••  done  wltb  ordlnarr  deoonor,  wltkont 
wantoDl7  dlsll« urine  tbe  bodT> 
8.  T«MlBaaroraftanerMldlF*Btortta* 
lie  nerer  rMelred  a  body  after  poM-mor- 
lem  BzemlnBtlon  tbat  waa  In  oondltloo  for  tte 
famllr  to  see  without  bauig  pTenared  teadmlni- 
ble  Id  an  action  for  unlawfullr  cattlilg  and 
mutUatlng  a  body  by  poat-moneni  examination. 
Unne  B,lBai.) 


n.   JuMee»  of  the  twae«,  etc 
Ttaedeottlon  In  tbe  prlnolpal  case  of  'Sovsay. 

COLT.IOn     or    pHTBIdABS     AKD     SOBOMOaS  ll    fn 

keepintr  with  Ibe  prior  cases. 

An  totberlgblBBnddulleeln  remrd  totbebuiial 
of  the  deal),  and  to  control  the  dlspopltlon  of  a 
bod;,  see  note  to  Lenon  v.  Chase  (Minn.)  14  L.  R.  A. 
BE,  and  also  (he  later  case  of  Haakett  v,  Haokett 
(R.  L)  U  Ii.  U.  A.  SS8. 

As  to  the  propriet;  and  neoMSit;  of  a  coroner's 
lnqun^  see  noti  to  Lanoaster  County  v,  Holroke 
1Seb.)ni..B.A.S0<. 

I.    Conmen  in  general. 

A  ooroner  la  a  publlo  offloer  obanred  wftb  tbe 
dntr  of  boldlD^  iDQuestg,  and  Is  clothed  with  gen- 
eral powers  toT  tliat  purpose,  amonsc  whiob  is  tbe 
power  to  BmnmOTi  phyalclans  tomakescieDtlflcox- 
amlnatlOnB  or  thebodywheo  the  Jury  shall  deem 
■DOb     eisnilDHtlon    requisite,     Pueblo     County 

Cotnta.  ▼.  HaisbaU.  U  Cola  84,  ST. 

It  Is  not  tbe  duty  of  a  coroner  to  Inqnire  of  sud- 
den deadie,  nnleas  there  Is  reasonable  ground  to 
believe  that  tbey  are  tbereenltof  *lolenoe 
DBtnral  means,  and  his  sntlKirltr  Is  to  tw 


■otad  hi  food  taitb  on  sunoieot 
Ootuty  T.  Oallowar.  St  Ark.  aSL 

And  where  a  death  has  been  oaneed  bj  vfoleooei 
It  Ii  the  onroner^  dnty  to  orders  post-mortem  ex- 
amination by  a  competent  medical  anthorlty. 
Oqn,  t.  Harmaa,  (  Pa,  m 


ner.  be  la  authorised  to  do  all  tblnn  whataoaver  rea- 
sonably neceesary  to  discbarge  tbst  duty.  St. 
Francis  County  v-  Cummlngs,  SS  Ark.  HO. 

TbepreaumpHon  Is  tbat  the  coroner  sola  to  good 
faltb  and  on  suffldeui  cause.  Id  the  eiettiise  of  bto 
dIsoretloQ  In  the  holding-  of  an  Inqueit.  and  In  snob 

tlon.  IdncsBler  County  v.Hlahler,  10aPa.S(,S^. 

He  hHSpower  to  order  a  post- mon  em  examina- 
tion. Pickett  T.  Erie  County,  low  N.  C  SO;  AIM- 
grhenr  County  v.  Watt,  8  Pa.4Stt  Cbm,  y.  Rannan, 
supra,  Kortbampton  County  y.  Innea.  at  Pa.  US; 
Allmbeny  County  v.  Bbaw,  S4  Pa.  UU. 

In  Uarrin  Sliaft  Ingneet,  S  Pa.  Co.  Ct.  la  Ow 
court  admitted  tbe  power  of  a  coroner  to  order  a 
pcBt-mottem  examination  of  a  iKxly.  and  held  tbe 
oonnty  liable  for  tbe  expensestbus  Incurred. 

Bo,  In  Gast«ny.  Marlon  County  Oomrs.  8  Ind.  07, 
It  was  held  tbat  tbe  ooroner  had  power  to  oi> 
der  such  an  examination  when  neceesary. 

And  Id  Vau  HcBTenberirh  v.  Hasbrouck,  IB  Barb. 
VK,  It  waa  held  Ibat  a  coroner  had  a  rlfbt  to  em. 
ploy  a  pfayBiidan  to  attend  to  Inqueett. 

So.  It  hag  been  stated  Ibat  a  Uiurougb  examina- 
tion, aided  by  professional  skill.  Is  to  cetwral  ab- 
solutely necessary  to  tbe  proper  admlolsIraHoD  of 
Justloeb   Northampton  Ooua^  v.  laaet,  at  Pa.  UK. 

Satsb  an  examlnatkm  Is  frequmtty  necessary  tor 
the  detection  and  punishment  ot  crime.  Fesnr. 
NacoKdoches  County.  TI  Tex.  887:  Frio  Oonnty  r. 
Bameat  iTex.!]B  a.  W.  1IM. 

Id  taking  an  Inqulsttlon  of  deatn.  the  eorooer  as 
tbeajientof  ilie  public  bas  sutborlty  tocrdera 
post-mortem  examination.  AUevbeny  Oounty  v. 
Watt.  8  Pa.  4Ba. 

Andtbe  power  la  inoldent  to  thi  ooroner^  duty. 
Dearborn  County  Q)mrs.  T.  Bond.  88  ind.  lOt  Jay 
Oounty  Oomra.  T.  Olllum.e  Ind.  Bll;  Dubc^  Connly 
Oomra.  V.  Werts.  Ili  Ind.  ttS;  Lans  T.  Perry  Oounty 
Oomra.  m  lad.  U8l 

Bo,lnili«exeMii 


.,  Google 


ToBNs  T.  OoLLESB  or  Pbtbicufr  ahd  SusoBOtra. 
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feodtDit  in  an  tctioD  broafcbt  to  recover  dama- 
gea  for  tbe  allvged  wrooKful  muiilailoD  ol  tbe 
Sead  body  of  plsintill'a   d«c«aaed   tuubaod. 

The  facta  are  Mated  Id  tbe  optnloD. 

Menrt.  Aiidr«w  H.  Mette*  and  K.  B. 
Tippett  ft  Bro.,  for  appellaat: 

To  a  very  recent  ok.  od  all  foara  with  tbU, 
on  tbe  qiiration  of  recovery  for  mental  angulab, 
where  such  ii|[bt  haa  been  vlolaled,  the  court 
of  appeals  anaiiimoiul;  decided  that  an  action 
would  lie. 

Lartan  t.  Ohate.  47  Minn.  807,  14  L.  R  ^ 
«S;  A)  Onbnan  atutt,  4  Bradf.  SOS;  8  Chi 
«UD  Leg-  Newa,  878:  4  Alb.  U  J.  66. 

L»t  it  once  be  aaccTtaiDed  that  a  party  b  en- 
titled  to  %  right,  then  any  one  who  hlndera  or 
dislurbs  him  In  the  eierdse  and  enjovment  of 
It  la  liable  to  an  action. 


It  by  tbe 


AtMt  1.  WhiU,  8  Ld.  RaTTD. 

The  lOTBaloa  of  the  appellant's  right 
frandalMit  act  of  tha  a[qwlleea  eutliki  tbe  ap- 
pdlant  to  danagea. 

sum  -r.  Bnwfoi,  7  Alho.  13S;  Uvtghtr  t. 
Driteoa.  M  Man.  286,  H  Am.  Dec.  7BSi  S- 
Mfi  V.  WiUon,  88  Hd.  14a 

The  COtoner  and  bii  inrr  do  not  conatltute 
•  oourt,  and  are  not  uotAcd  with  judldal 
powers,  as  was  tbe  case  at  common  law. 

State,  Qriet,  r.  OmU  GmmUi  Oomn.  64  Ud. 
«M:  Blaneg  r.  State.  74  Md.  158;  U*itti 
SlaU*  L.  Im.  Oa.  t.  Fodts,  120  DL  688;  Fhur- 


nmi  T.  JaffermmtiUe,  17  Ind.  178,  7»  Am.  Dec 
406:  TmoUan  t.  Chetthnm.  3  Johns.  71; 
GriOtr  y.  TaUig,  Tl  Ala.  42;t.  54  An.  Rep.  OS. 

The  lurladicUon  of  tbe  coroner  in  Balttmora 
dty  te  limited. 

Code,  p.  78,  S  151;  Pub.   Oen.  Lawa, 
g&  8,  4;  Lajicaiter  Gmntu  r.  Hoiyaki, 
87  Neb.  838,  31  L.  R.  A.  894. 

The  coroner  has  nothing  to  do  with  lorestl- 
gating  tbe  death  of  any  peraon,  unless  such 
penoD  Is  supposed  to  hare  come  to  bis  death 
by  unlaw  ful  meaoi. 

To  entitle  even  a  Judicial  officer  of  inferior 
ank  to  Immunity  from  liability  he  muci  have 
Jurisdiction. 

Or«tt  1.  riini>uyn,  44  N.  J.  L.  6M;  Axfer- 
igat  v.  BaU  lUvar  dm.  Intt.  88  H.  T.  404,  20 
Am.  Rep.  566;  Fertin  v.  Pnici^r,  3  Will.  884; 
Ptggott  V.  Btunty,  2  HI.  147. 

Even  though  the  coroner  in  tbia  eaae  had 
acted  In  the  best  of  faith,  be  having  no  ]nrl»- 
dictioD,  and  beioK  a  miDlsterial  ofBcer,  mach 
len  than  a  IndictaT  officer,  he  la  liable. 

Hechem,Pub.  Off.  iig  634,  aSO.  p.  412;  WH^ 
V.  BouM,  18  Neb.  284;  Siwh  t.  Wright.  14 
Neb.  467;  SHopinai  v.  Fei/rvvx,  87  La.  Aoil 
477;  Paliaek  t.  Von  OeriOMn,  10  Ho.  App. 
424;  BMtman  t.  RMruon,  8  HacArth.  69; 
Piper  T.  POtrtM,  2  Gray,  122,  81  Am.  Dec. 
43a;  Bartelco  t.  Battdatl,  4  BUar  478,  83 
Am.  Dec.  4S;  BurnAom  t.  SUomt,  88  N.  H. 
268. 

Hotlre  haa 


OdcDiS.  U  ImL  at,  SBO. 

Intbat  MseaebcmtoalaDalTila  at  the  oontaoti 
•ftbestoBocH  of  Hwdeeeaaedwai  allowed  to  be 
made  outside  of  theoounir,  the  dao«aasd%  deuh 


And  Mr  that 
plor  a  obemlsi,  wbola  naitlur  a  autteon  obraphr- 
■kdan,  to  make  an  aoalTati  for  the  purpose  of  dis- 
ooveruiB  poisoD.  even  tiiougb  sooh  chemist  Uvea 
In  neltlier  oonntj.  Bottholomew  Ooontr  Oomrs. 
T.  JameaoD,  SB  Ind.  UM. 

■Rie  oourt  In  Jameson  t.  Bartholomew  OonntT- 
Cbmn.  M  iDd.  BK  no^  held  that  the  provMoa  ot 


It  of  Iheendda- 


Aed.andlasaab 

per,  where  tbe  death  of  a  human  being  has  wpar- 

•oBj ■■ • 


And  m  tbe  asmB  .  .... 

that  tbe  welfare  of  sooMjandllie  tatemstof  pnft- 
Uo  Justice,  alike,  demauded  that  suoh  on  hMinin' 
or  Inauest  thonld  be  tboionah  and  oompleie,  so 
that  Kdeatb  bad  been  oaufodbraerlmlDal  aaaimr 
tbe  BuUtr  par^  mlfht  be  dlsooreied  and  raoelvo  a 
Jost  punlihmeat. 

So.  aoorooerbai  power  to  compel  theattendonoe 

ot  all  wttoemea,  brattact  ~      

of  Ooroner,  1  W.  N.  C  S7X. 

And  peroi  evldenoe  Is  admlMbIa  to  prove  that 
UMOonwer  did  employ  a  pbrsMaiir 
make  a  post- 


and  compel  hla  to  swear  to  his  optulon  ou  a  auper- 
fldol  view  ot  the  body  but  bO  oamMt  oompal  ~ 
81  L.  R.  A. 


of  death,  as 
la  tbe  oolr  prapn  mi 
which  the  trath  can  be  aooerulitad.  Sa. 
Oonotr  V.  ConmfaiBS.  H  AA,  OS. 

And  the  lUht  ot  a  ooronei  m  tli 
Dot  be  ineoluded  br  the  oountr  a 
AlleahMr  Oounty  V.  Bhaw.  H  Pa.  801. 

Bo.  [be  oonnty  board  taoi  no  oootn 
ricfat.  Dearborn  Oonnty  Oomrs.  v.  Bond,  n  Ind. 
UM;  Jar  Oountr  Oomn.  v.  QUIum. « Ind.  Ul]  Dn- 
bok  Ooun^  Oomn.  v.  Vert*.  Ill  Ind.  MB;  Loni  v. 
Panr  Ooantr  OMnts.  in  lod.  Ml 


a  plBoe  betors  the  e< 
oald  M  be  a  debatable  ODo. 
jet  K  was  settled  that  the  puot-Bortam  azamtn*- 
tkn  Aould  not  be  made  In  the  pnoeuoa  of  tbe 
JnfT.  People  r.  ruacerald.  106  N.  T.  ua;«l  Am. 
Bap.W. 

In  tbe  oaoe  of  Se  Coroner*!  Inqoeet,  1  Pa.  Oo.  Ok 
U,  8  Kulp,4U.  the  court  reooftalaad  the  power  of  a 
ooroner  to  Older  a  poet-moitemozamlnatioD  oflhs 
bodr  of  the  deoeoMd  by  one  pkrskdan.  but  db- 
allowed  tbeezpenMS  of  two. 

A  phTiloiap  sommooed  br  a  coroner  to  make  a 
adiittlo  eis  mlnatlon  of  a  body  bai  a  richt  to  lOlr 
npon  the  offlolal  ootoT   ' 


Habtlasi)  Cocbt  09  Apfsaia 


Jim^ 


Jfoy.  9  Qnj,  41S;  FMtvfvA  r.  ICefeA,  U 
Johns.  177. 

Tbe  coioD«r  haa  no  ftbootnta  rfgbt  to  bold  an 
Inqiwet  In  erery  case  In  which  he  chooBes  to 
do  so. 

WiUhans&Beckei.'Hedlcal  Jurlsp.  p.  SS7; 
Jervia,  Coroner,  pp.  7,  8;  1  Taylor,  Medical 
Juriap.  3d  ed.  p.  18. 

When  a  peraoo  pnta  BDotber  to  hi*  pUce  to 
do  certain  acts  in  nia  absence,  he  neceesarily 
leaves  bim  to  delermlne  for  himself,  acootding; 
to  bU  jadgment  and  dfecrettoo  sod  to  the  cfr- 
camatancea  and  exigencies  Ibat  may  arise, 
wheo  aad  bow  the  act  ia  to  be  done,  and 
tnuta  (or  Ita  proper  execution,  and  ia  liable  for 
the  act,  both  in  the  manner  and  occoBlon  o( 
doing  It. 

Tome  T.  Parker*tirg  Brandt  B.  Ga.  99  Md. 
U,  17  Am.  Bep.  S40;  IfortJum  0.  R.  Co.  v. 
BaiUan.  16  Md.  4H;  Lamm  t.  Port  Depont 
Bometttad  Aim.  49  Md.  288,  S3  Am.  Bep.  346; 
AntuytmnM,  D.  A  M.  Steam  Sav.  Co.  v. 
Bvngerford.  fl  OiU  &  J.  201. 

If  •  corporation  Intruata  a  eeneml  duty  to  an 
agent.  It  Is  to  be  held  liable  for  damages  flow- 
tng  fram  the  agent's  act  done  In  the  course  of 
bia  ceneral  antbori^. 

Ann«yltania  Co.  t.  yfeitm,  100  Ind.  141; 


BvanuilU  A  T.  E.  R.  Ce.  t.  MeKee,  W  Ind. 
S28,  60  Am.  Kep.  103;  Wetera  Xarjitaitd  R. 
Co.  T.  Franilin  Bank,  60  Hd.  4P. 

It  would  seem  poor  law  that  would  aQow  k 
corporation  to  act  thus,  holding  out  ibese  two 
IndmduBla  in  their  reipectiTe  capadtiea  wm 
coroner  and  post-mortem  pby^clan,  recognia- 
ing  the  benefit  derived  from  their  aeiiona  and 
doings  bj  beiug  an  advaotage  to  studeola,  tboa 
increasing  the  number  of  said  stadenls,  and 
thereby  swelling  their  rewurcea,  without  In- 
curring at  the  same  time  a  liabllllf  for  (be 
wronglnl  acta  of  their  servants. 

Hewlt  V.  awift,  8  Allen,  4S4:  1  Addison, 
Torta.  6th  Am.  ed.  118;  Brvtaw  r.  Jfew  Jerteji 
B.  <£  TVanin.  O^  8S  N.  J.  L.  SS3,  90  Am.  Dec 
iUt9:  FMkm  8av.  InM.  r.  Sational  Bank,  80 
N.  T.  108,  se  Am.  Rep.  696;  Barteiei  v.  Eng- 
litk  Joint  Stock  Bank,  L.  R.  3  Excb.  306;  Mae- 
kas  V.  QmnuTxiial  Bank.  L.  R.  5  P.  C.  394; 
Johntton  Y.  Bovth  WeOtrn  BaHread  Bask,  S 
Slrobh.  Eq.  817:  Bigelow,  Torts,  805;  Ken- 
nedy T.  flrwn,  8  Myt  &  K.  719;  Aithorf  t. 
W^e.  32  N.  Y.  866;  PiilAurgk,  Ft.  W.  k  0. 
R.  Co.  T.  Buby,  88  Ind.  813,  10  Am.  Bep.  Ill; 
PatUn  t.  Bea,  3  0.  B.  N.  8.  618. 

If  corporations  are  not  to  be  held  respon- 
sible for  Injuries  to  persons  done  in  the  trans. 


And  It  Is  tneduty  of  »u<di  a  physician  to  obey  snoh 
■nmmoDi,  without  an  InveatisatloQ  as  to  wbettrar 
the  JOTj  deeoMd  it  requisite  to  make  suoli  an  ez- 


or  pbnlctan  Is  requlmd  to  suend  an  Inquest  tteld 
bya  ooconer  and  make  a  post-mortem  examina- 
tion, the  ooeooer  shall  oenlfr  suoti  servfoe  to  tbe 
board  of  ooun^oommlaslonerB,  who  ihall  order  the 
same  to  be  paid  out  of  the  eountr  treasurr.  S 
Gavtn  *  H.  Stat.  11, 1 A 

In  Cook  r.  WaDer,  1  Oolo.  App.  168.  an  action  waa 
twodgbt  by  the  danchtora  of  tbe  deceased,  whose 
huabsuMl  waa  >et  Bilve,  against  the  nndericken  wbo 
had  Aarge  of  tbe  body  and  tbe  physlcuui  wbo 
performed  tbe  post-mortem  examination,  lo  re- 
cover damagaa  ocobAhiM  by  reaacra  of  sncb  post 
I.  bat  Itaa  eoort  held  tber  were  not  llat>Ie 


crattOaate  of  the  «twise  ot  Oeaita  before  the  burial 
oonld  bo  allowed,  tlie  oliaamslanoet  of  tbe  oase 
sbowtac  that  snafa  oerdBoata  muld  not  be  granted 
by  the  phnlolan  wlthoat  audi  examination  being 
made  In  order  to  aaoertain  lbs  oanae  of  death,  the 
examination  being  nude  In  a  deoeot  and  sctentiflc 
manner  wttlurat  on  nndue  exposure  of  tbe  body. 

One  of  the  reasons  assigned  for  tbe  denial  ot  tbe 
remedy  tn  the  above  oase  was  that  tbe  plaiotuta 
were  not  tbe  sole  belfBottbedeoesied,  inasmnoh 
ss  itte  left  a  hnaband  survlvlDg  wbcee  dnty  It  was 
to  attend  to  tbe  borial  ot  Oie  wife. 

Tbe  New  Toik  Penal  Code,  I  8Il.pTOTideB  that  a 
person  wbo  tenoves  tbe  dead  body  of  a  faunnui 
belDg.  or  any  part  thereof,  from  a  gtara.  vanlt,  or 
uther  pUoe  wbwe  the  same  baa  been  bnrled,  or 
from  a  place  wbcse  the  Mme  hM  been  dqkoelted 
wbUe  awatUng  burtal,  wtOtoat  enthorlty  of  law, 
with  Intent  to  st^  the  nme,  or  for  the  purpose  of 
dlaaeoUon,  or  tor  the  pnrpoae  of  procarlog  a  re- 
ward for  a  return  of  tbe  aame,  or  from  mslloe  or 
wan  tonoem,  la  punishable  by  Imprisonment  for  not 
T  tbsn  twenty  yean,  or  bra  flnenot  exceeding 

_    M,  KB  n.  r.  ua,  SO  Am.  Bep. 

. _r  tbe  above  atatnte,  the  priaoser 

wtndletea  andoMivlated  o(  the  crime  of  body 


ported  by  affidavit  setting  forth  a  soflkdent  ground 
to  gtve  the  coroner  JurJedlotlon,  be  dlntded  the 
iMXiy  to  be  eibuioed  for  the  purpose  o(  a  pcet- 
mortam  eiamlnatloo  in  ordertodlaoovertheaaaM 
of  death,  wbelher  by  murder  or  otherwise,  andihat 
the  body  was  exhumed  and  an  examination  taken 
without  a  Jury  being  Impaneled.  Tbe  oourt  held 
that  even  though  tbe  proceedings  by  the  ooroner 
might  have  been  Irrerular.  yet  an  Indlotnimt  would 
not  lie  under  tbe  aboreieationottbe  Penal  Code, 
tbe  atatnte  not  being  Intended  to  applv,  the  ex- 
bumaUoa  being  made  by  legally  ootkstttaied  pubUc 
authorities  toFitbe  parpoae  or  aaoertalnlng  whether 
a  crime  bad  been  oommltted  vbloh  produced  tbe 
death  of  the  person  whose  body  was  exbumod. 

In  the  aboVD  case  It  was  fnrtberatsted  that  when 
tbe  examination  was  made,  not  secretly,  but  pub- 
licly, on  anopensppllcalloototbe  otBcerof  Justtoe 
cbarged  with  tbe  dutr  of  Inquiring  Into  tbe  canaa 
of  tbe  death  of  anr  penon  wboee  body  was  twongtai 
wlthlD  bta  InrMlatlon,  It  waa  a  total  m ' 
tkin  Of  the  statute  agalint  body  stealing  te 

fortbe  parpoae  <tf  Imposing  Its  puDl)*- 

persons  conoemed  In  the  exhumation.  In  a 

prooeedlngsoftheolBoer.  under  w*" 

wss  made,  should  be  found  to  be  Irregunr. 

In  that  case  the  bregolarlty  charged  waa  neglect 
of  the  ooroner  to  Impanel  a  Jniy  before  ordarlog 
the  poet  mortem. 

,  Under  1 410e  ot  the  Bevlsed  Code  of  Georgia  of 
inB,  tbe  DOnmer  has  power  to  order  a  post-mortem 
eiamloatlon  onl;  In  oases  of  death  from  poison, 
the  act  of  lan  superaedlaK  tbst  of  IttOL  PaneU  *. 
Floyd  County  Oomn.  ST  Oh.  Ml. 

In  Kelly  v.  Brooks,  SO  Os.  Sat,  It  was  bdd  that, 
nuder  the  laws  of  GecngU.  a  con»>cr  had  no  vested 
right  to  hold'an  Inquest  upon  deed  bodlea,  unleaa 
tbe  lawa  ot  tbe  state  required  bimso  to  do,  or  un- 
less tbe  alleged  taots  were  enfficleot  to  make  It  Us 
duty  under  snob  law. 

Under  the  Rerlaed  Btatutea  of  Indiana  9  Bev. 
Slat.  107B.  p.  21. 1 81  wbeo  s  aunteoo  or  pbyslolsn  Is 
required  to  attend  such  Inqucot  and  make  a  post, 
mortem  examination,  tbe  ooroner  moat  certify  aucb 
aervloe  to  tbe  board  ot  county  commlealoneiB. 

Bartholomew  Oonn9Comrs.N 


and  porposeof  thepcovMonot  tl 


,dbyCoogIe 


tSK 


Tocxs  T.  CoLLKOK  or  FHinoiAira  ahs  8to«k>ri. 


Mtfon  of  a  aeries  of  wrongf  ol  icu,  ineli  u  i 
Immonltj  would  have  wide  scope. 

JVn»  Tori:,  £.  S.  ttW.R  Co.  t.  .SbKiv. 
47  N.  J.  I.  188;  2  Beach,  Priv.  Corp.  g  M4; 
mMtn-  A  W.  JCf^.  a.  T.  Bovee.  88  En.  860, 
U  Am.  Bep.  671;  Hutttn  v.  JrorToU  SmM^m 
JJ.  Co.  98  N.  C.  84:  Biggiru  ».  Watortiart 
TVnw.  <fc  A.  a>.  46  N.  T.  87, 7  Am.  Bep.  398; 
adU  hakt  Oitt/T.  BatUtttr.  118  U.  a  ZOO,  SO 
L.  ed.  177:  Mertqf  Detii*  d  SarHmir  Board  t. 
Gitbt.  L.  R.  1  H.  L.  98. 

When  the  ttalog  Is  shown  to  be  ander  the 
■MEaremeDt  of  the  defendaot  or  bte  aerraBts, 
and  Ue  accident  is  luoh  la.  Id  the  ordinary 
coarse  of  tblnga,  does  not  happen  If  those  who 
have  the  manuiement  use  proper  csie,  it  af- 
forda  reasonable  evldenoe.  Id  the  absence  of 
cxplftoaHon  by  the  defendants,  that  the  acd- 
deat  amse  bom  want  of  care. 

BcoUf.  London  Aat.  K.  Doeki  Oo.%E.\a)A. 
*  C.  set:  Bmner  *.  OvmbeHand  A  P.  S.  Oa. 
80  Ud.  I4«,  87  L.  R  A.  154;  Slevaiu  t.  Euro- 
pean AN.  A.B.CO.M  Me.  78. 

Mam.  RiehArdM.  Tenable,  Bleh  * 
B»»ii,atid  Edwin  O.Ba«tJer.forBj>pel1ees: 

There  are  no  rights  arisiag  out  of  a  dead 
bodf  which  are  known  to  the  law  ot  torta. 


The  clause  "rights  of  persons"  means  rlchla 
of  persons  u>  the  eDjojment  of  tbefr  own  Ihea, 
Utabi,  bodies,  health,  and  repntatlon. 

8  Bl.  Com.  119;  BaUimore  A  0.  S.  Co.  t. 
State,  84  Hd.  107;  Seyee  t.  MinnaopeU*  A  St. 

L.a.  a>.  80UiDi].s8o. 

Mental  anguirii  alone  Is  not  a  ground  of  ao> 
tion. 


Kwittht,  9  H.  L.  Gas.  B77;  Chapman 
V.  fdeg.  Co.  88  Qa.  7«8,  17  L.  R.  A.  480;  dis- 
senting opintoD  Id  WaOMKorth  v.  Wettem  XT. 
TeUg.  Co.  8S  Tenn.  090;  Inltmaiionea  Oeean 
TOeg-  Ot.  t.  SavrtOert,  SS  Fla.  4S4,  31  L.  K 
A,  810. 
This  is  the  rule  in  tiearlj  ereiy  state  ta  the 

Wttiam  U.  TOeg.  Ot.  v.  Bogert,  68  Hiss.  748, 
18  L.  R  A.  8S9;  BvrneU  v.Wittern  U.  TOta. 
Co.  89  Mo.  App.  (H)9;  OonneU  f.  Wetlem  U. 
■Meg.  Co.  110  Ho.  S4.  30  L.  R.  A.  178;  JTm- 
man  v.Walem  V.  Tdeg.  Co.  54  Mo.  App.  484; 
AuweU  T.  WeOern  U.  TWm.  Co.  S  Dak.  BIS; 
Wat  T.  Watem  XT.  Teteg.  Co.  S»  Karu  98;  Sum- 
merfidd  T.  Watem  IT.  Ttbg.  Co.  87  Wis.  1; 
Wman  t.  Leaeitt,  71  Me.  337,  86  Am.  Rep. 
8W;   Johnton  t.  WtO*  F.  A  Oa.  B   Ner.  384; 


qte  to  dotbe  de  oorooer  ot  tba  txniDtr,  wbeneTOr 
be  Bbould  be  noLlfled  tbat  ttie  dead  body  of  m>j 
penoD,  ■apmeed  to  bare  oome  to  biB  deatb  by  Tlo- 
■eoce  «roasualt7.  was  wtttatDbh  ooontr,  with  the 
iiiiHMSij  power  to  properir  tnqidia,  and  It  pceil- 
ble  Moertaln  when  and  In  what  mannFr  and  br 
whom  sneb  peoon  c«bb  to  taU  death,  and  whether 
anr  one  was  (nUQ  of  aooh  death,  and  the  dearee 
olimllt. 

AaA  nDder  HKIS  and  Gntot  tbeBSTlsed  Stat- 
utes ot  Indtansof  im.  It  Is  tba  duty  of  a  ooroner 
40  make  aU  Inquesta,  and  tor  ttie  purpose  ot  Hcer. 
tatDlPK  Id  wbat  manner  death  waa  caused  he  is 
anthorlied  to  raqutie  a  phTilolBD  or  rarseOD  to  ab 
tend  and  mahaa  post-mortem  ezaminaUon:  and 
tor  ibe  serrloes  teodeied  nndar  tbe  oertWcale  of  a 
ooroner  tt  Is  the  dntrot  the  board  ot  oommtssloD- 
eratopay  tbesameontottbeeonnty  lieasary. 

In  oonatruInK  theabovanadaiMOt  theBevleed 
Btatntaa,  the  oooTt  In  the  ease  ot  Dearborn  Oonnty 
Oomts.  T.  Bond,  tt  Ind.  UK  stated  that  snob  dntr 
was  Imposed  upon  the  eoroner.and  for  the  parpow 
ot  enabUnK  blio  to  disabaixe  It  be  was  empowered 
to  empliiT  luob  meaaa  and  to  asleat  anob  pbyatolan 
cn'snreeoD  as  In  bis  JodrmeDtwonU  enable  bim  to 
asoertalD  tbe  cause  ot  death,  the  daty  thna  Im- 
posed III  iimwillj  iiiiiitiiiihii  [liiiaiilbriillj  In  iiiitn 
Ui  own  srteotlon  Id  the  faltbtul  disebarga  ot  bis 
datlea,  and  In  that  rcapeet  be  oould  Dot  be  mper- 
Mded  by  tbe  board  of  oonunlseloneis  upon  whom 

Under  laas of  tbelowaOodeaooronw,  wtwobe 


»  Juatloe  ot  tbe 
peaoe  aottos  tor  him  bas  like  power.  Cushman  r. 
WaaUoKton  County,  4t  Iowa,  tSS;  Santord  v,  tee 
County,  4>  Iowa,  14B. 

Uoder  tbe  New  York  Statata  of  IMB,  It  Isdtoore- 
ttonary  with  tbs  eoroner  to  cause  a  dlaaeotioD  to  be 
made,  and  to  seleot  the  ■dtsin»w.  CrlaOetd  v. 
Ferine,  IB  Hon.  ton  na,  OH.  T.  tat 

In  CrtsHaM       "    ' 


dnctod  by  surteoDS  employed  bya  < 
an  Inqueat  was  a  part  ot  the  mquest  In  snob  asenaa 
as  tbat  erery  person  bade  rlxbttieely  to  attend  it, 
and  the  oonrt  held  tbat  It  was  not,  tbe  atatute 
|I«WS  isn,  otaap.  8m&  Laws  UTl,  A^h  BUklS) 
aatbcrUDs  a  ooroner  to  eause  thaeyatntnstlon  to 
81  L.R  A. 


be  made  proTldinf  tbat  "a  ooroner  simll  have 
power,  when  Deoeawiy,  to  employ  not  more  tban 
two  competent  largeona  to  make  post-mortem  ex- 
"  ■■        ■  "to  teatlfy  to  ths 

ot  tba  New  York  aet  of 
IBTi.  the  eoroner  bas  tbe  rtcht  to  empiof  physi- 
oiane  for  tbe  purpoee  ot  makinc  post-mortem  ex- 
amlnatlona.  People,  Ooelord,  r.  Nlaffara  Oounty 
Supers.  88  N.Y.e.B.tM. 


held  to  hare  p 

poat-mortem  ezamtnatton  In  the  ■ 
ooroner,  be  beliur  «r  offiela  a  lostloe  of  the 
wttMo  the  meaning  of  the  PenneylTsnla  m 
~-  '     -      Bfta  Connty,  U  W.  H.  C  «L 

•oehSB, 

n  where  tlie  oor- 

le  unable  to  attend,  and  snob  Junloe  has 
fnll  power  ta  perform  all  the  duties  pa'ialulafr  to 
tbeoflloe  ot  ooroner.  Inoludlujt  tbe  proouremeot 
<d  a  pbyalolan  or  lurveon  to  make  a  post-mortem 
eiamlDaUon.  BtoTons  t.  HarrlsoD  Oonoty  Comrs. 
i»Ia6.ta. 

&Tti  In  Dnbois  Oounty  OomiB.  r.  WortKlUInd. 
flB,  the  oourt  eonstraed  I  IW«  at  tbe  Indiana  !!»• 
TisBd  statntea  of  1881,  ooncemlng  ttie  dntles  or 
ooronetSiiBapplylnff  toajestloe  of  the  peaoe  of 
tbe  oonoty.  Sucb  Jnstloe  hes  power  to  pertorm 
all  thednUes  of  aeorooerlnoonneotlonwHhlt. 

Tbe  Mew  York  Lavs  of  lest,  ohBp.n9.pRiTfde  tbat 


I  ooroner  oannot  tie  ^ooured 
within  tweire  houn  after  the  disoorery  of  a  dead 
body,  and  further  tbat  "in  all  eases  )n  wUeb  tbe 
oouae  ot  death  Is  not  apparent  H  shall  be  the  duty 
ot  tbe  Justtee  to  a«oalat«  wtth  hlnuelt  a  revnlar 
Jlrensed  physician  to  make  a  mlleble  ezemlnatiMi 
lortbedlsooTery  of  sakleanae;''aDdln  the  case  of 
CrlsBeld  V.  Ferine,  IB  Hdd.  100,  flB,  81  N.  Y.  «S,  It 
was  bdd  that  suoh  aot  had  DO  appUeatlan  to  an  In- 
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Iowa,  nt;  Santord  1 


r.   WufalnftoD  OouDty,  U 
Lee  Oomty  SB  Iowa,  U& 
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OoM  T.  Wtittm  V.  Ttleg.  Cb.  44  Fed.  Rep. 
DS4,  10  L.  R.  A.  404;  WiUog  t.  Biehmand  <£  D. 
B.  a>.92Ped.  Bep.  264,  8  U.  B.  App.  118,  17 
L.  R.  A.  804;  gfster  y.  Wuterti  U.  TeUg.  Co. 
K  Fed.  Rep.  606;  WeiUrn  U.  Tiirg.  Co.  v. 
Wood,  S7  Fed.  Bep.  477,  91  L.  B.  AL  706, 18 
U.  8.  App.  817. 

Anfnjiii?  to  tbe  famllf  relBHom 
lutertereDCe  nfib  some  right  nhicb  ariie*  out 
of  the  Tsmilf  rckiioiiB.  and  ivblch  the  Uw 
of  toria  lecoealzefl  as  a  legsl  tight 

The  law  does  not  recognize  all  tlie  rigbfi 
which  the  famil;  relatiooi  create. 

Pollock,  Toru,  196^  L]/iieh  t.  Knight,  tvpra. 

The  oal;  right*  which  the  law  thus  recog- 
Dizesare: 

(a1  The  right  of  the  hoaband  to  the  co&sot- 
tium  of  the  wife. 

Pollock.  TottB,  196. 

<b)  Ponlblj  the  right  of  (he  wife  to  the  con- 
BOrttain  of  the  busMod. 

Cooler,  Torts,  267;  Pollock,  TorU,  197. 

If  the  right  of  consortium  oi  the  service  haa 
oeaaed,  then  the  hmbaQd.  wife,  or  paieot  has 
no  rights  which  the  law  protects. 

It  la  clear  that  the  dead  body  la  not  propertj 
In  aoT  leiiM^ 

S  Bl.  Com.  489;  Chapman  t.  Wttem  V. 
TOeg.  G>.  88  Ga.  771,  17  L.  R  A.  480;  St 
BriOl  Frttby^  OhwraA,  8  Edw.  Oh.  ISO;  Qrif. 
JIth  T.  Cbariotte,  a  <t  X  £.  Cb.  S8  B.  C.  40, 66 
Am.  Bep.  1;  Meagherv.  DriteoU,  9»Hbss.  881. 
S6  Am.  Dec  769;  Beg.  t.  Shtrpe,  40  Ens.  L. 
&  Eq.  Sea;  Cooler,  Torla,  881;  88  Alb.  L.  J. 
107. 

To  ateal  the  bodj  Is  do  crime. 

4  Bl.  Com.  886;  Awfer  t.  DoOd.  8  Beat  ft  S. 
864;  Bishop,  Crim.  L.  $  780;  Roscoe,  Crim.  £r. 
lOtb  «d.  446:  Stephen's  Dig.  Ciim.  L.  an. 
39S. 

TroTer  will  not  lie  for  It. 

8  East,  P.  C.  p.  653. 

ReplevlD  will  not  He. 

OvtkritT.  TTratwr,  1  Ho.  App.  141. 

It  cannot  be  the  subject  of  contract 

Jantt  T.  AtJibumham,  4  3^t,  400. 

After  death  of  a  buman  being,  the  diapod- 
tloa  of  his  body  becomes  a  mutler  for  the  pub- 
lic, and  waa  In  charge  of  public  offlcfsis,  i.  t., 
the  executor,  who  at  the  time  was  a  public  offl- 

(hieen  t.  Beott,  2  Q.  B.  846,  note;  Wttlwimt 
T.  IViUiamt,  L.  R.  90  Oh.  Dir.  669;  Wmt. 
'E.-m.  etb  ed.  906. 

No  rights  of  a  dead  body  were  ever  recog- 
nized atlaw;  tb<7  were  somethnes  recognized 
In  ecclesiastical  or  cbancerr  courts,  but  never 
In  courts  of  law. 

QHtlth  T.  Oharhtte.  0.  S  A.  B.  Co.  lupra; 
wad  v.  W^ker,  130  Mass.  433;  Sn)/der  t.  Sap- 
dn-,  60How.  Pr.  868;  BofCt^.  HaUaugh,  ll 
Hd.  886,  S8  Am.  Rep.  464;  PeUn  y.  PeUrt.  48 
■u  »  E._  .jn    '-'-MtoB  T.  Jfflirtnw,  18  Abb. 
ProprUton  of  damn  Point 
.   948,   14  Am.  BepL  667; 
p,  42  Pa.  398,  88  Am.  Dec. 
KT.  1  Ho.  App.  141. 
the  enllre  aomain  of  the 
le  of  a  right  of  poaaeaaioo 
law  of  toita  In  a  thing  In 
DO  right  of  ownerrbtp. 
mwood.  ES  Md.  870. 


Lynek  v.  Knight,  9  H.  L.  Casu  577;  Cliap- 
man  t.  WnUm  U.  TtUg.  O*.  88  Q*.  778,  17  L 
B.  A.  480. 

It  It  exists  at  all  it  Is  a  purely  equitable  right, 
liable  to  regulatlou  according  to  circumstancM 
by  s  court  of  equity. 

Quthria  r.  Weaetr,  1  Ho.  App.  141;  WM  t. 
Walker,  180  Haas.  423.  80  Am.  Bep.  460; 
Pag»  T.  8ymon6»,  6S  N.  H.  30;  Snyder  t.  Aif- 
der,  npra;  Mtagkar  t.  DrittcU,  09  Han.  S81, 
96  Am.  Dec  759;  ftfrw  t.  PrapritUn  of  Btto* 
Point  GtmOejy,  10  R  L  843,  14  Am.  Bea 
667.  * 

The  coroner  la  a  public  officer  wboM  dntki 
include  the  holding  of  ioqueats,  and  the  ocder 
iogof  autopsies. 

A  public  official  whose  duties  IutoIto  the 
exercise  of  discretion  is  onlv  liable  for  an  offi- 
cial act  if  he  falls  to  honestly  eserdaetbat  dis- 
crelloo. 

Blsfaop,  Non-Cont  L.  fi  787, 8tal4  t.  Oarridc. 
70  Md.  586:  State  t.  Bi»lgr.  63  Md.  867: 
MindKTM.  State.  66  Md.  337;  HeadaU r.  Sl«tei, 
44  U.  a  8  How.  90,  n  L.  ed.  618;  WMet  t. 
Diniman,  49  V.  B.  7  How.  181,  IS  L.  ed.  687; 
Doiener  y.  Lent,  6  Cat.  M,  66  Am.  Dec  480; 
Bnttony.  Calendar,  11  Wend.  91;  Steiaarty. 
Southard,  17  Ohio.  403.  49  Am.  Dec.  468; 
Qnen  r.  Swift,  47  Cal.  541;  Bntr  t.  Adawu, 
66  N.  0.  64& 

Judicial  or  qaasi  Judicial  officers  or  offldab 
In  judicial  or  quasi  Judicial  proceedings  are 
protected  From  citII  lubllilj  prorided  they  act 
In  good  faith. 

Tbroop,  Pub.  Off.  e;  688;  Dotuter  r.LtiU.  and 
SendaUy.  Bloke*,  ii/pra. 

The  question  of  liability  depends.  Dot  on  tha 
character  of  tbe  proceeding  or  of  the  officer, 
but  upon  the  character  of  the  act  performied. 

Slote  y.  Carriek,  StaU  T.  Birler,  and 
itinrier  t.  StaU,  mpra;  Wilean  y.  Iftne  Tork. 
1  Denlo.  689,  48  Am.  Dec.  7t». 

Officers  who  are  judicial  officers  tn  the 
highest  sense  are  liable  (or  noo perform anc«  or 
Improper  performance  of  acts  with  refetrace 
to  whKb  they  have  nodlecretlon,  even  though 
the  acts  are  performed  In  a  atricllj  Judicial  pro- 
ceertlog. 

Throop,  Pnb.  Off.  SfiB89.  640,  7S»;  FsepU. 
MeDennid.  v.  Both,  lb  CTal.  344;  JVofA  v.  A»- 
pU,  86 N  y.  607;  Thomptony.  HoU.  69  Ab. 
491;  MatOieas  v.  Houghton,  II  He.  877:  StaU 
y.  Carriak,  and  Minehery.  Slate,  tapra;  IPoe. 
PI.  g  61S;  DiUingham  </.  Snow,  6  Haas.  647; 
Baelon  v.  Calendar,  State  r.  Bijier,  Stetrart  v. 
Bovthard.  Green  v.  Saifi.  EendaU  v.  Stokm, 
Wiike*  v.  Dintman,  Boner  y.  Adame,  and 
Downer  y.  Lent,  ttipra;  Seaman  t.  Fatten,  8 
Cai.  813. 

The  liability  depends,  therefore,  not  on  the 
character  of  the  office  or  proceeding,  but  on 
the  I'baracter  of  the  act 

Tbe  official  duties  of  thecoroner  indudelhe 
holding  of  an  Inquest  and  the  performance  of 

1  m.  Com.  848.  849;  Alexander,  British  Btat. 
71,  73;  Baltimore  City  Code.  p.  78;  St.  F^an- 
eii  County  r.  Oumminge,  K  Ark.  419;  AlU- 
gheny  Couatyy.  Watt,  8  Pa.  462;  Lantafler 
County  t.  Mxthler.  100  Pa.  634. 

He  can  even  order  esamlnationa  not  atrictlr 
autopiiies. 

Jam*»n  f.  BartM»m»»  Clnm%  Onm  M 
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The  MitntM  cmttniag  apon  ooroiwn  Uia 
tl^t  to  hold  Butopdea  ■hoald.  In  tIcit  of  tlte 
ImpoTUDca  and  oeceadtT  of  the  ■otopaiaa,  w- 
oeiTe  a  UbenJ  conttra^on.  The  coroner  Iim 
tbe  right  to  dotenoiiM  when  an  sniopeTaboold 
beheld. 

Jafotton  T.  Barttolomev  Oountg  Comn. ,  Bar- 
lAekmete  Oovnly  Qmrt,  v.  Jamaan,  and  8t. 
Franeit  Oov-ntyi.  Omnmingt,  tvpra;  Betard 
v.a^foan.  18  Md.  4TS.  81  Am.  Dec.  618;  .Af- 
itgheny  Gtmntji  f.  8haa,  S4  Pa.  801;  ASeghtny 
Gnmtg  y.  Watt,  8  Pa.  462. 

There  wu  no  afideaoe  that  the  college  of 
PbjiiduiB  and  Surgeons  in  any  way   putld- 

Sled  In  the  comminlon  of  the  wrong  dialled 
tbe  declaration. 

The  body  was  In  the  poneflolaa  of  Ihe  cor- 
oner; the  college  bad  the  right  to  assume  that 
theceioDer  wosin  rigbthd  poetesalon  of  the 
bodv  and  acting  kwfullf ;  he  had  the  ud- 
doDDted  right  10  prcTcnt  tbe  removal  or  inter- 
terence  until  he  bad  decided  whether  or  not 
loqiiest 
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Cbunfy    Cotitrt. 

Even  If  the  penon  performing  the  antopsr 
did  have  authority  to  act  on  behalf  of  the  col- 
lege, there  is  no  evidence  that  they  exercised 
It  and  performed  the  antopay  on  behalf  of  the 

When  a  qnestlOD  arises  aa  to  the  capacity  Id 
which  a  person  has  acted  In  doing  a  particular 
act,  be  is  presumed  to  have  acted  Id  that  ca- 
padtv  in  which  it  was  his  legal  duty  or  in 
which  he  was  aDthoriied  to  act 

Phelps,  Principles  of  Eq.  g  212;  Jamtton 
BarlAaiomeiB  Gountf  Oonm.  tupra. 

Roberta.  J.,  delivered  the  opinion  of  tbe 

Tbe  plaintiff  below  (who  Is  now  appellant) 
brought  suit  against  the  College  of  PbyHJcians 
and  SurgeonsofBallimoreCliy,  Dr.  Nathaniel 
G.  Keirle,  and  Dr.  Edwin  Qeer.  In  her  decla- 
ration she  averred  that  tbe  body  of  her  de- 
ceased husband  waa  wroDgfully  and  uolaw- 
fnll;  taken  In  charge  by  Ibe  defeadanls.  and 
cnt  and  mutilated,  and  used  as  a  subject  Tor 
tbe  atudenla  of  tbe  detendaat  college,  without 
"arrant  in  law;  and  that  tbe  dcfeudants 
wrongfully  and  unlawfully  detained  the  dead 
body  from  burial,  wbeo  demanded  for  that 
purpoae  by  tbe  plaiotiff;  and  that  tbe  cutting 
snd  mulilatlDn  of  the  body  were  done  secretly 
aad  dandesUnely,  in  order  to  afford  iDStruc- 
tioa  to  the  studeots  of  the  college,  and  without 
ibe  coDBent  of  plaintiff,  ta  any  one  acting  for 
ber. 

The  damage  alleged  to  have  been  caused  l^ 
tfaece  acta  was  great  mental  eiciiement  and 
dlMiess  and  bodily  suffering  on  the  part  of  tbe 
plaintiff.  Demurrers  by  each  oC  the  defend- 
anu  presected  to  the  court  below  the  question 
whether  the  facts  alleged  entitled  Ibe  plaintiff 
to  a  cauae  of  action.  The  court  overruled  the 
demuTfeTB,  and  the  case  was  tried  before  a 
Jury.  The  verdict  and  Judgment  were  in  favor 
of  the  defendants  and  the  plaintiff  appealed. 

Ot  course,  oven  If  errors  were  committed  by 
tbe  court  in  the  comae  of  the  trial,  we  could 
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not  reverse  the  Judgment,  if  It  were  manifeet 
to  ns  that  tbe  declaration  showed  no  rigbt  of 
recoveryon  the  part  ot  the  plaintiff.  We  aball 
Dot,  however,  further  advert  to  Uiia  matter  at 
preaent.  But  Inaamuch  aa  the  acts  laid  to  tbe 
charge  of  die  defendants  Impale  graTe  moral 
delinqnency,  it  aeems  to  as  Jutt  that  we  should, 
in  tbe  fliat  instance,  carcfnlly  examine  tbe 
grounds  on  which  these  accusatloos  are  made. 
The  deceased,  George  W.  Young,  while  en- 
gaged In  ooupling  can  on  the  Nortbero  Cen- 
ttnl  Railroad,  sustained  a  very  sevqie  Injnrj: 
bis  right  les  was  mashed  below  the  knee,  sod 
the  injured  ponloD  almost  severed  from  his 
body,  retaining  Its  connection  with  it,  only  by 
a  few  threadji  of  tissne.  The  wounded  man 
waa  a  strong  itont  man,  of  good  nerve  and 
able  to  worlL 

Hiswidow  testified  that  be  never  lost  any 
lime  from  his  work;  and  one  of  bis  fellow  la- 
borers teaiifled  that  he  bad  worked  with  bin 
five  years,  and  that  be  lost  no  time.  He  wae 
sent  to  the  city  hospital  In  Balilmore  where  he 
died  tbe  ne«  day.  The  College  ot  Physicians 
and  Surgeons  supplies  the  medical  and  aurgl- 
cnl  service  to  the  city  hospital;  and  the  patient 
was  under  the  care  of  a  resident  physician  wbo 
was  appointed  by  the  college.  After  bis  death 
a  post-mortem  eiamicatloD  wasordoed  by  Dr. 
Geer,  one  ot  tbe  defendants,  and  was  oondncted 
byDr.Eeble,  another  of  tbedefeodanta,  "Hie 
postmortem  was  made  in  a  room  belonging  lo 
the  College  of  Physicians  and  Surgeons,  when 
such  eiaminalions  are  usually  made;  and  the 
two  physicians  Just  named  are  connected  with 
the  college.  Dr.  Keirle  being  a  member  of  the 
faculty.  The  post  mortem  was  without  the 
consent  of  the  plaintiff,  the  widow  of  the  de- 
ceaied.  Or  of  any  member  of  his  tamily.  Eri- 
dence  was  offered  on  the  part  of  the  plaintiff 
for  the  purpoae  ot  showing  that  the  body  was 
wantoDlycut,  mutilated,  and  disfigured,  and 
tbe  feelings  of  the  relatives  of  tbe  deceased  in- 
humanly outraged.  On  tbe  part  ot  the  de- 
feadanls It  was  shown  that  Dr.  Qeer  was  one 
of  the  coroners  of  Ibe  city  of  Baltimore,  and 
that  Dr.  Eeirle  was  tbe  medical  examiner  ap- 
pointed by  tbe  board  of  health;  also  that  the 
post  mortem  was  ordered  bv  Dr.  Geer,  as  cor- 
oner, and  performed  Id  obedience  to  his  orders, 
by  Dr.  Keirle. 

Dr.  Qeer  lestifled  that  he  ordered  tbe  autopsy 
because  be  wished  1o  know  the  cause  of  death; 
that  il  had  been  reported  to  bim  that  tbe  man's 
leg  had  been  cut  off  by  the  train  and  that  he 
bad  died  within  thiriv-aix  houis  after  be  was 
brought  lo  tbe  bospital,  and  that  he  did  not 
think  Ibat  tbe  loss  of  the  leg  in  this  way  snffl- 
clently  accounted  tor  tbe  death,  and  that  he 
could  not  give  tbe  death  certificate  withont 
having  a  post  mortem.  Dr.  Eeirle  testified 
(hat  he  did  not  think  that  In  the  majority  of 
cases  persons  In  ordinary  health  wbeo  tbe  leg 
was  crushed  below  the  knee  would  die  from 
abock.  Dr.  Welsh  testUed  that  if  a  bealthy 
man  abonid  have  his  leg  crushed  off  he  would 
not  think  it  a  sufficient  cause  to  explalu  the 
death,  and  In  such  case  If  bis  official  duty  re- 
quired blm  to  give  a  death  certificate  be  would 
make  every  effort  to  obtain  a  post  mortem,  and 
that  it  was  so  unusual  for  a  death  to  occur 
from  accident  under  tbe  conditloDS  Burronnd- 
iDg  ihe  deceased  that  other  explanations  weit 
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and  be  dies  wllbfn  tblrty-dz  boars  after  tbe 
lajDrr,  the  accident  nnuld  not  be  an  eotlrelj 
■attefactoi;  explanation  of  the  deaib,  if  the 
man  waa  ortlhiarilf  bealtbf  and  muscular; 
ud  if  he  was  required  to  deleimlDe  defioiielj 
Ihe  cauae  of  death  in  mch  a  case  be  vould  not 
confer  ihat  he  bad  done  bis  dntj  without 
baTingan  autopsy. 

Dr.  Seirle  described  bli  proceeding  In  mak- 
fug  tbe  Butoper,  tbe  taking  out  tbe  brain,  the 
openiuK  the  body,  the  removliig  and  cutting 
into  tbe  different  organ*,  the  liver,  spleen,  kld- 
neji,  lunga,  and  heart.  He  lestified  that  yon 
hare  to  examine  all  the  vital  orgena  to  lee  the 
cause  of  death,  and  that  tbe  cause  of  death 

IS  persU'ent  heart  ibock;  that  tbe  deceased 


had  fatty  kldneya.  and  fatty  deeenerallon  of 
the  bearl;  that  the  Injury  Itself  was  not  fit 
inch  a  nature  as  should  bare  caused  perslateot 


heart  shock,  unless  there  was  something 
bealdet  the  Injucy  which  helped  lo  produce  u; 
that  tbe  CTUsbine  of  a  man's  leg  below  the 
knee  was  not  au<^  a  thing,  In  bis  oplalon,  as 
would  produce  persistent  heart  ghocks.  Dr. 
Welsh  and  Dr.  Michael  testify  that  to  make  a 
complete  examination  it  Is  necessary  to  remove 
and  open  the  bmiu.  Without  going  into  mi- 
nute detail!  we  may  say  Ihal  the  profesilonal 
testimony  In  tbla  case  tends  to  show  that  the 
autopsy  was  conducied  In  tbe  usual  manner. 

By  tne  act  of  18T8,  chapter  M7,  the  gov- 
ernor is  BUihorlzed  to  appoint  four  coroners 
forthe  city  of  Baltimore.  This  act  Is  codified 
among  tbe  public  local  taws  as  article  4,  %%  149. 
etc.  InqueBlfl  are  required  lo  be  held  when- 
ever a  perenn  is  found  dead  and  the  manner 
and  cause  of  death  shall  not  be  already  known 
as  acddcDlal  or  in  ibecourseof  nature.  There 
are  other  duties  which  coroners  In  the  city  of 
Baltimore  are  required  to  perform.  The  mu- 
dldpality  has  the  power  to  pass  ordinances  lo 

8 reserve  Ihe  beatlh  of  the  city  and  to  prevent 
itioduction  of  contagious  diseases  therein. 
In  pursuance  of  ibis  power  a  board  ol  heaitb 
has  been  eelabllBhed,  and  many  orclinancee 
have  been  passed  for  tbe  purpose  of  detecting 
and  preventing  the  causes  of  diseases  and  re- 
moving them  when  they  are  found  to  exist. 
The  board  ol  health  is  authorized  and  required 
to  appoint  a  medical  examiner,  and  It  is  made 
his  duty  to  make  post-mortem  examlnallons  In 
any  part  of  the  city  when  called  upon  by 
either  of  tbe  coroners  of  the  board  of  beallh. 
Balilinore  City  Code  of  IB92,  art.  28,  gg  l-f. 
Furthermore,  It  la  enacted  that  "wheu  any 
petaOD  shall  die  in  the  said  cily  It  shall  be  tbe 
only  of  the  physician  who  attended  during  his 
or  her  last  Illness,  or  tbe  coroner,  when  the  case 
comes  under  his  notice,  to  furnisb  within  forty- 
elffhl  hours  after  the  death  ...  a  cer- 
tiBcale  selling  forth,  ai  far  as  the  same  can  be 
aacertairnl.  .  ,  .  ibe  cause,  date,  and 
placeof  death  "  Cl^  Code  of  1893,  art  43, 
§  3.  The  uuject  of  Ibis  last  provision  is  ob- 
vious. Tbe  spread  of  infectious  and  conla- 
gjous  diseasea  Is  very  apt  to  occur  In  thickly 
settled  communitlea. 

It  is  therefore  the  part  of  wisdom  io  watch 
nitb  vigilance  every  Indication  of  their  ap- 
proach, and  to  tnveitleate  the  causes  wblcb 
might.  Id  aaj  probability,  produce  tlicm. 
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The  causes  of  death  must  be  ascertained,  ao 
that  means  mny  be  adopted  for  the  prevention 
of  other  deaths  from  the  same  sources.  The 
evidence  before  usexbibits  (he  case  of  a  pub- 
lic officer  whose  duly  It  is  to  And  out  and  certify 
the  cause  of  a  death  which  la  brouR-bl  to  fail 
notice.  The  accident  preceding  bis  deaih,  and 
disabling  htm,  is  not.  m  his  opinion,  sufficient 
to  cause  the  death  of  a  health;  person.  Tbeic 
must  therefore,  as  he  Ibinka,  be  somF  diseased 
coudlllon  of  the  injured  rnan.  whic^  conlrib- 
uted  to  bring  about  this  result  His  opin- 
ion Is  *sbar»]  by  other  reputable  pbyficisiia 
who  bave  teetlGed  in  tbe  case.  He  could  not 
honestly  and  conscientiously  give  Ibe  ceniflcaie 
which  tbe  law  required  blm  to  give,  unless  be 
made  proper  Inquiry  iolo  the  (vse.  In  fait 
Judgment,  and  in  the  Judgment  of  the  profes- 
glonal  witnesses,  proper  and  sufBcieot  inquti7 
could  not  be  made  without  an  autopsy.  8o 
far  as  tbe  evidence  in  the  case  abows,  or  «ny 
rational  Inference  from  It,  the  coroner  did 
(imply  bis  plain  and  poeitlve  duly  in  orderiog 
tbe  autopsy.  And  tbe  medical  examiner.  Or. 
Kelrle,  was  equallv  obliged  by  his  duty  lo 
otwy  the  order  of  tne  coroner.  Od  the  pnj^ 
of  tbe  defendanta  tbe  court  icave  to  tbe  jiuy 
the  three  following  inatmctioua: 

"1.  Tbere  i*  no  evidence  In  thiicaae  to  abow 
tliat  tbe  College  of  Physicians  and  Surgeooa 
did  any  of  the  alleged  wrongful  acta  mentwued 
In  the  declaration  or  ratlned  tbe  same,  aod 
therefore  their  verdict  must  be  for  tlie  said  de- 
fendant, tbe  College  of  Pbysldana  and  Sut' 
geons  of  Baltimore  City.     . 

"3.  That  there  is  no  evidencelegallysufflcleiit 
to  abow  that  tbe  defendant  Oeer  participated 
In  any  way  in  the  commission  of  the  alleged 
wrongful  acts  mentioned  In  the  declaration, 
further  than  as  corooer  of  tbe  stale  ot  Mary- 
land lo  order  tbe  post  mortem  ezamlnalloo  to 
be  performed,  and  that  there  la  no  evidence 
legally  sufGcleut  to  show  that  in  ordering  the 
post  mortem  examioatioD  lo  be  performed  be 
acted  wantonly,  maliciously,  or  corruptly,  and 
tberefore  the  verdict  must  be  (or  this  said  de- 
fendant Edwin  Geer. 

"8.  If  tbe  jury  believe  that  the  defendant 
Eetrle  performed  the  post  mortem  upon  tbe 
body  of  George  W,  Toung,  deceased,  at  the 
order  of  Coroner  Qeer,  aa  Ibe  city  examining 
physician,  and  that  In  performing  said  post- 
mortem he  treated  tbe  body  with  ordlnaiy 
decency  snd  did  not  wantonly  disfigure  tbe 
same,  be  acted  wllhin  tbe  scope  uf  bia  offldal 
duty,  and  the  verdict  must  be  for  the  defend- 
ant, Eetrle." 

Tbe  College  of  Pbysidsns  and  Surgeons  per- 
mitted its  room  to  be  used  for  the  post  mortem 
examloation,  but  appears  to  ha^e  bad  no  fur- 
ther cODoecilon  witb  tbe  matter.  Tbe  post 
mortem  was  a  lawful  proceeding.  If  anything 
Irregular  or  Improper  occurred  In  the  prosecu- 
tion of  it,  Ibe  college  took  no  p^ut  in  it.  Tbe 
same  thing  may  l>e  said  In  ref*>ience  to  tbe  cor- 
oner. The  quesiloD  regarding  Ibe  charges 
which  alleged  the   wanton  mulllailon  of  the 


...  Tbe  prayers  offered  on  the  part  of 

tbe    plaintiff    were    inconriilent    with    tboaa 

f  anted  by  the  court,  and  were  properly  re- 
eled As  the  Jury  have  acquitted  the  de- 
ndaiiis  of  the  charges  made  agalut  them.  It 
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would  Keni  to  be  nlbf  r  an  abatract  gueslioa  to 
conaider  nbat  would  have  been  their  reaponai- 
bllilj  in  a  oiTil  acibo  if  ibey  bad  beeo  found 
gpiln.  It  ia  to  be  Qoped  Lbut  few  pemoaa  in  a 
ciTillsed  cooDtry  would  wantonly  mutilate  a 
dead  bod;,  or  would  wJtbout  warraot  of  law 
attempt  to  prevent  surviring  frieode  and  rela- 
tivea  from  perfoiining  the  litcs  of  Cbristian 
■epultnie.  Sucb  aclswouid  manifect  a  great 
depth  of  depraritj. 

Two  exceptlooa  tfere  taken  to  the  admiaaion 
of  teatliDoiiy  giveii  by  Hitcbell,  a  funeral  di- 
rector. He  was  aiked.  "Did  you  erer  hare  Id 
your  pn>f«aaional  capadtj  aoything  to  do  with 
tb«  prepaiinc  for  bnrial  peraoua  upon  whom 
poM-mortem  examinatioM  had  been  niadel  To 
whicb  Ik  replied  tbat  be  had.  He  waa  then 
aak«l,  "When  tha  body  b  turned  over  to  tba 


funeral  director  for  burial  la  It  or  la  h  not, 
after  a  poat-mortem  baa  been  petforined  on  It, 
fit  to  be  seen  by  the  faroily  without  abocUnK 
their  senaibilltfT  To  wbfch  be  replied:  "I 
ne«er  received  a  body  from  the  hands  of  the 
coroner  or  where  a  poat-rooriem  eiamlDaiioD 
bad  been  made,  that  waa  Id  a  condition  for 
Ihe  family  to  aee.  without  being  prepared." 
The  teallmony  ahowed  the  effect  produced  on 
a  dead  body  ny  a  poat  mortem  examination. 
We  cannot  ae«  any  objeclion  to  proving  tbis 
fact;  it  miebL  almost  be  inferred  from  com- 
mon knowledge  that  tbe  lue  of  the  lurgeon'a 
knife  would  disflgure  the  human  body  and 
give  It  BD  appearance  which  would  shock  the 
lensibilittea  ot  tbe  family  of  the  deceawiL ' 
ThtJudgtntHt  nntst  be  qjglrmed. 


MINNESOTA  8CPBEHE  COURT. 


John  B.  an.PILLAN.  fiMpf., 

e. 
Anton  8CHUIDT  et  at.,  Apptt, 
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•1.  TIM  UnOm  of  Uf  deCntdiuta 
aMMAtodtaamedlatalrBorttaortbaMof 
tiM  plmlntUr,  tbOM  of  both  pHrttea  alop. 
tng  to  tluMoth  M  a  vrade  ot  B  feet  '-  -'^' 

Brito.   Tbeoortk "- ' ■ 


a  iarte  pood  or  akanb,  whiob 
>a  fad  eoUi^  bj  lurfaoe  water.  This  tMnil  co' 
manh  bad  a  nMural  outlet  at  lis  aouui  endi 
wtwDoe.  in  tbo  wet  naaona  ot  tbe  jear,  Ita  waieia 
Saved,  tbrouffha  fairly  weH-deflned  cbanoei  or 
waterw«7.  souTherir  to  and  aoroaa  plalntUTi  lead. 
IntoaiinaU  lake. and  tbeooe  Into  bke  IDDDe- 
toQka.  Tbla  wia  tha  pataral  and  only  teaiilbla 
dtalnaseof  dereedanla'  lands.  In  wet  eeanona 
the  pond  or  manh  on  defeodaals'  lands  filled 


tbed.  ooverlnr  80  or  40  aocea, 
tan  oS.  eraiKirated,  orwaaabaotbed  by  tbe  soil, 
until  tbe  waier  only  covared  a  tew  ■crea,  to  tbe 
depth  at  from  1  or  8  feet  down  to  onty  a  few 
tnobea.  Uuchof  theadjocentland,  atlhoush  wet 
and  rnataby,  waaauauapllbie  of  valuable  improTe- 
nent  by  dratnase,  but  tbe  walera  stood  on  tbem 
■o  lite  In  the  aeaaon  aa  to  render  them  ralueless. 
Abont  fltteen  years  aao.  tbe  defeadants.  for  the 
pnrpese  of  dralnlns  tbeae  landa^deepened  the  out- 
let of  thte  pond  or  maiA  and  the  TMturnl  water- 
way tbenee  eoatbtowardaclatntlirB  land  aboatt 
feet,  thus  dralobv  and  ledahnlns  muob  land 
whIobwonidoiherwIsebeTalneleea.  Dieydldnot 
divert  any  <rf  tbe  water  from  Its  natnraJ  oourse, 
but  merely  aided  tbe  ualvial  system  ot  dtaloage. 
Kelther  bave  tbey  done  aoythlnR  more  than  was 
neoesaarytnibeiDteKatsottoodbashaDdry.  In 
Jnly.  USE,  there  waaa  very  unnaueOy  heavy  nln- 
fail.  wbloh  Blled  nn  tbe  pond  or  marsb  on  Ae 
fondants'  lands,  from  whIob  tbe  wnten  flowed  Iq 
snat  volnmee  tbioti^  tha  ontte  and  ohannel 

*  Headnoiea  by  IUhmmlu  J.  

M<iia.--Viorr1a:bn  aato  flow  of  aarface  water. 

see  art*  to  Bray  *.  HeWllUama  (Oal.)  a  L.  H.  A.  WS: 

aho  Bdwaida  v.  Oiarlotte,  aAA.R,Oo.(B.a)2; 

L.  £.  A.  US:  Bt  Pani  *  D.  B.  Oo.  v.  Duintb  (Uan. 

SI>  S.  A.B&Bbeehan  v.ninD(Mtbn.)llL.B.AJBE. 

Albany  v.  Blkea  (Oa.)  ft  L,  R.  A.  eSL 

ML,  KA. 


deepMied  by  thedefendants:  and  wb  en  It  readied 
tbe  nortb  aide  of  plelntura  land,  iarae  quantltlea 
Dttblawetn  left  Its  natural  eoune.  and  over- 
flowed, In'anotber  dlreoUoo,  upon  ptalDtUTa 
meadowB,  oreatly  ■<-— f'-g  bis  eiop  of  hay. 
There  la  do  ertdeoee  tbat  the  water  bas  thua 
overflowed  either  before  or  alnoe,  or  tbat  It  ts 
likely  ever  to  oeoor.  except  under  ezoeptlonBl 
elroumstanosa,  hi  ease  ot  unusual  Talnfalli.  Aa- 
sumloK  that  tfati  overflow  was  caused  by  defead- 
aola' deepening  tbe  natural  line  ot  dralnege.  It 
does  not  appear  tbat  plamUB  eannot  moteot 


compared  with  tbe  beneflts  teaultinir  to  the  de- 
fendenta  by  reason  of  tbe  Improved  drainage  of 
their  land*.  BWd,  that  the  evidence  doee  not 
]uBtltytbeoonolualmtbat  tbe  overflow  and  ooo 
sequent  damage  to  plalntlB  were  caused  Iv  tbe 
aotaol  tbe  detendania  in  deepening  the  natural 
outlet  and  way  for  tbeee  watera. 
t.  Batereatfaneb  Ketawlll.'liieaasof 
tmiutiallr  heawr  r«liia.  ruidar  the  wmr 
Mr  iiior«  liable  to  overllow,  or  cause 
gresitar  quuititlea  of  It  to  overflow  upon  plato- 
tilTs meadows,  yet,  under  the  modified  oommon- 
lawruleas  to  tbe  disposition  ot  surface  wnten 
adopted  In  thia  state,  and  wltbln  tbe  rulea  laid 
downlnBheebanv.felynD(M]on.)2eL.  K.  A.  tffi. 
tbe  delendaal*  had  a  right  to  do  what  they  did  hi 
the  reaaonable  UnprovemeDt  of  tbelr  own  landa 

Wort;  A.  J-.,  MdBuek,  J^  dfMsnU 

aanoaiy  n,  IMC) 


A  District  Court  for  Hennepin  County  deny- 
ing a  new  trial  after  verdict  in  (avor  ot  plain- 
linlnan  aciloD  brougbt  to  recover  damagea 
tnrlnjuriea  alleged  to  bave  been  caused  by 
water  whicb  flowed  upon  nlaloiia'a  land  be- 
cause of  defendants'  act  in  deepening  Ibechan- 
oel  for  tbe  dralnsge  of  iheir  lands.      Beatntd. 

The  facts  are  stated  In  tbe  opinion. 

MoTt.  Walob  *  Hune.  for  appellants^ 

Defendants  are  entiLled  to  Judgmeni  on  tbe 
facts  aa  found. 

Shtthnn  t.  Flynn  (HIdd.)  36  L.  R  A.  AES. 

The  doctrine  esiabllahed  by  Ihia  court  In  that 
^ase  1*  one  which  commends  Itself  to  every 
itudent  of  the  aubject  who  analyzes  the  que*- 


H8 

don,  wad  Ii  tonnded  npon  oommon  mue  and 
•oasd  prindplei  of  law. 

Adb  T.  Harrutffttm,  100  DL  011,  SO  Am.  Bep. 
037;  Baker  t.  Uka,  48  111.  App.  S58;  Gonld. 
Waters.  %  S66,  p.  460;  Wttt  Oumberland  Iron 
S8.  Oa.  V.  E«n.ym,  L.  R.  1  Cb.  DIt.  787;  Ptek 
T.  OoodberUlt,  lOS  N.  T.  180;  Wubb.  £aMm. 
Bd  ed.  p.  453  (SS6);  8ehtufer  v.  M(iTthaier,  84 
Hinn.  4ST.  ST  dm.  Bep.  'fi. 

HetfTi.  GUfiUui,  WiUu-d,  ft  WUlM-d, 
for  respondenl: 

Until  Ihe  CUB  of  Bhtthan  r.  Flynn  (Minn.) 
Z6  L.  R.  A.  633,  an  ownei  ot  land  had  do 
rigbt  to  drdo  surfHoe  water  standing  Ihereoa 
upon  the  lands  of  hit  neighbon  meidy  to  ren- 
der his  land  tillable. 

Bogenttm  v.  St.  Favi,  M.  A  M.  B.  Oa.  SI 
Hlnn.  234. 

The  order  Id  tbii  case  will  have  to  be  af- 
firmed unless  Bheehan  T.  Flynn  prevents  snch 
a  resnlL.  Tbat  case  can  be  diBUngalsbed  from 
this  one  In  aeveral  waja: 

1.  Tbe  water  there  was  surface  water. 

Sehaiftr  r.  MartkaUr.  81  Mlon.  487,  67  Am. 
Bep.  78j  Pinnqit.  Luu,  44  Minn.  867;  THfot- 
«0n  T.  Bmm,  SB  N.  H.  90,  64  Am.  Dec. 
860. 

9.  There  ia  nothing  to  show  In  tbe  Qndlnga 
nr  the  evidence  but  that  the  Injurj  to  tbe  re- 
spondent's lands  is  greater  than  tbe  beoeflt  to 
tbe  appeUanti'  lands. 

8.  Tbedoctilne.uewtatbUeourt,announced 
Id  Shee'ian  t.  Flynn,  mpra,  was  ibat  an  owner 
mieht,  by  an  artificial  ditch,  drain  a  body  of 
surface  water  from  bis  land  on  tohia  neighbor 
for  tbe  purpose  of  making  hia  land  fit  for  cul- 
tivation. But  even  that  case  does  not  go,  un- 
less hy  implication,  to  tbe  extent  of  holding 
that  such  ownet  may  collect,  by  artiflcial 
dilcbes.  Into  a  basin,  surface  water  from  the 
)unding  country,  and  then  drain  that  basin 


464.  28Ii.R  A.  __ 

4.  The  decision  In  Shethan  v.  Flynn  Is  not 
the  law  elsewhere. 

Oaire  A  V.  B.  Go,  y.  Bimen;  78  Ind.  378,  SB 
Am.  Bep.  188;  Ferer  v.  Eineder,  86  Mich.  34; 
Gibbi  T.  WiUiami,  35  Kan.  214,  87  Am.  Rep. 
341;  Gannon  v.  Eargadon,  10  Allen,  106.  87 
Am.  Dec.  83B;  Vermtm  v.  Wittier,  35  Hun, 
58;  Kauffman  T.  Griaemer.  30  Pa.  407 :  Qrtg- 
ory  V.  liwh,  64  Mich.  44;  Barkley  v.  Wileoz, 
86  N.  Y.  148.  '40  Am.  Kep.  CIS;  Noonan  v. 
Albany,  TO  N.  T.  470,  35  Am.  Rep.  B40; 
AOamt  V.  Walker,  84  Conn.  466,  91  Am.  Dec 
742;  LirinBtlon  v.  McDonald,  31  Iowa.  160. 80 
Am.  Dec.  563;  Fidd  r.  Wetl  Orange,  36  S.  J. 
Eq.  130;  Boynlmt  v.  longley,  10  Ner.  69: 
Biekt  V.  Billiman,  08 11).  260. 

The  owner  of  a  natural  pond  or  reservoir 
where  tbe  surface  water  from  the  aurrounding 
land  accumulates,  and  from  wblcb  It  has  do 
means  of  escape  except  by  evaporation  or  per- 
colation, cannot  lawfully,  by  means  of  a  ditch, 
discharge  such  wsler  upon  tbe  land  of  his 
neighbor  to  bis  Inlury. 

Davit  V.  Lmdgreen.  8  Neb.  48;  WUt«  v. 
Chapin,  12  Allen,  016;  Chapel  v.  Smith,  80 
Hicb.  100;  Barrow  v.  Jjaniry,  15  La.  Aon. 
681,  77  Am.  Dec  100;  Grumy  v.  BtiA,  64 
Mich.  48. 
n  L.B.  A. 


mainly  dtacMptiveot  tbe  ittnation.  and  li  , 
conaistlDaof  slatemBott  irf  what  may  be  called 
"evidentiary  fact^"  For  thia  reason  It  iaamne- 
what  difBcoit  to  Mate  wheratn  they  are,  and 
wbetein  they  are  not.  aoatatned  by  the  evi- 
dence. An  examination  of  the  record,  how- 
ever, shows  that  there  ia  no  real  conflict  la  the 
evidence.  It  diadoaea  anbatantlally  the  foQow- 
Inr  state  of  facts: 

The  landa  of  the  two  defendanta  Bdimldt 
conaiUuted  a  waterahed,  which  naturally 
drained  from  tbe  east,  nortb,  and  weat  into  a 
large  niarab,  slough,  or  pond.  Indicated  on  d«- 
fendanls*  plat,  aitualed  mainly  on  the  laoda  tA 
the 'Schmidt,  but,  exlendli^  a  dxm  diatanoa 
Into  tbe  nortb  side  of  the  lands  o(  defendant 
Classen.  The  lands  of  tbe  defendanta  in  the 
Immediate  vicinity  of  this  ilongb  orpoodwere 


the  pond,  and  Ihe  fact  that  Ui^  were  only 
alighlly  elevated  above  the  ordinary  level  Of 
the  water  in  tbe  slough  at  pond;  but  they  wen 
capable,  by  drainage,  of  being  rendered  dry 
and  valuable giaaa landa.  Thualoughcwpona 
was  not  fed  by  any  springs  or  nalurS  strnm^ 
but  entirely  from  surface  waters  from  the  ad- 
jacent waterahed.  In  the  wet  aeaaona  of  the 
year,  this  large  muab  or  alonab  filled  with 
surface  waterlrom the aunounding  watershed, 
covering  from  80  to  40  acres,  presenting  tba 
appearance  of  a  large  pond  oramall  lake.lnKn 
6  to  8  feet  deep  f n  ltd  deepest  part,  but,  in  lh« 
dry  seasons,  frequently  covering  only  «  few 
acres,  to  the  depth  of  from  3  oi  8  feet  In  Ita 
deepest  part  down  to  only  a  few  incbea  in  Ita 
shallowest  places,  Tbe  natural  outlet  for  the 
waters  which  thus  collected  in  this  alougb  or 
pond  was  at  its  south  end,  whence,  in  wet  sea- 
sons, they  fl'iwed  !□  a  large  atreaua  aoutherlv, 
lliroujC'h  a  fairlv  well-defined  couiae.  on  auo- 
Btsntially  tbe  line  of  tbe  ditch  indicated  on  de- 
fendants' plat,  ioto  a  pond  or  bog  in  tbe  nofth 
part  of  plaintlO's  land;  thence-  tnrouj^  a  de- 
pression or  outlet  on  the  west  aide  of  thia  pond 
or  bog,  first,  westerly,  and  thence  southerly. 
H8  Indicated  on  the  same  plat,  into  Oleasou'a 
lake,  which.  In  turn,  fiowed  into  Lake  Uinna-  _ 
toolu.  In  brief,  the  natural  drainage  of  the' 
large  marsh  or  pond  on  defendants'  lands,  and 
of  the  watershed  tributary  to  It,  waa  anbatan- 
tlally as  indicated  on  defendanta'  map;  and 
throughout  its  entire  course  the  flow  of  tbta 
water  nas  through  a  fairlv  welldefloed  natural 
depression  In  the  soil.  'The  atope  or  faU  of  tbe 
lands  was  to  the  south,  and  about  0  feet  to  tbe 
mile. 

As  abeady  stated,  at  certain  seasons  of  the 
year  the  flow  of  water  waa  quite  lariie,  while 
at  others  It  would  diminish,  and,  finally,  in  tbe 
dry  porttona  of  the  year,  entirely  cease;  leav- 
ing, >iowever,  a  considerable  qoaniity  of  water 
In  tbe  big  marsb  or  pond  on  defendants'  land, 
the  effect  of  which  was  to  leave  the  lands  ad- 
jacent to  ibia  pood  either  covered  or  saturated 
with  water  so  late  In  the  seaaon  aa  to  render 
thero  practically  valueless.  The  loweat  point 
00  tbeeast  or  soutbeasierly  aide  of  Ihe  pondtK 
bog  on  plaintUt'a  land  WM  MMBe  %  feet  higher 
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thaa  tha  Um  oatlet  «i  tbe  mit  ■td^  »lif»d7 
dMcrttxd.  Hence  the  water  in  tbi*  pood  or 
bog  would  b«v«  to  rlM  about  8  feet  above  tbe 
lenl  of  tbi*  outle(  od  Um  wett  beCora  anj  <rf  It 
would  orerflow  to  tbe  emH  or  loulheatt.  Such 
wMtbe  oonditioD  otlhlnga before  the  defeod- 
■Dtaoommlllod  any  of  tha  acti  oompUSned  of. 
About  fltleen  or  tixieen  nua  ago,  tbe  d»- 
fMidaaU,  or  tbeir  gnototi,  tor  tbe  purpose  of 
dntlalug  tbeir  laoda,  due  a  ditch  from  tbe 
aoutb  end  of  the  Ug  maia  or  poitd  down  to 
about  the  third  or  loweat  lume  culvert  marked 
ou  defendacti'  utap.  Tbia  ditch  commenoed  at 
ibe  oaUiral  outlet  of  the  manb,  and  aubaUn- 


tlail;  followed  the  natural  walerwar.  Practi- 
cally, what  defeodanta  did  couslated  of  deepen 
Ids  the  outlet  and    waterway  about  9    feet 


oat  at  different  tlmea.  It  ^T  remaias  of  sub- 
■tanttaUy  tbe  aame  depth  as  when  flrat  dug. 


tbTongh   CSaMeo'a  lutd,  down  to  the  bog  c 


iDtlally  tbe  line  of  tbe  natural 
waterway.  Tbia  part  of  the  natural  waterway 
■eema  to  have  been  more  clearly  d^ed  than 
tbe  part  up  next  la  tbe  big  marsh  or  pond,  and 
what  defeodanta  did  on  It  oonaiited  mainly  in 


f<andanla  Scbmul  ban  also  extended  tbe  ditch 
up  through  the  big  marah  or  pond,  and  llke- 
vuedugaomeabortlatcraldltciiea.aa  indicated 
on  their  plat,  toatd  Um  natural  drainage  of  their 
landa  into  tbia  largo  or  central  pond  or  marah; 
but  tbeae  acli  are  not  Important  In  tbe  deter 
minatiou  of  this  caae.  (H  coutae,  the  effect  of 
deepeoing  the  outlet  and  natuial  waterway 
•oath  of  the  big  marah  or  pond  to  to  cause 
more  of  the  water  to  flow  out,  and  to  leave 
leeaofittoitandtn  the  manb,  thereby  «o  far  re- 
lleviDg  defendanla'  lands  of  the  onrdeu  of 
Uiese  wataia  ai  to  render  much  ot  them  valu- 
able meadow  landa,  which  would  otberwlae  be 
valueleaa.  There  ta  no  evidenca  that  defend- 
aata  bavedone  anything  more  than  la  neceaiary 
fo  the  tntereata  of  good  bnabandry,  or  than 
Uiey  might  lawfuUv  do  in  tbe  reaaonable 
oae  of  their  own  lanoa,  provided  they  are  not 
tbereby  caatlng  a  burden  on  plalniilTB  laoda 
wbtch  they  have  no  right  to  do.  In  Jul  v,  1893. 
there  waa  an  nousaaliy  heavy  ralnrall,  from 
tbe  effecta  of  which  the  big  manb  or  pood  on 
defendanla'  land  rapidly  Jjlled  with  water, 
which  Qowed  in  great  voluuiee  through  the 
ditch  cut  by  defendanla,  Into  the  idou{^  or  bog 
on  tbe  north  of  plaintltTi  landa,  and  Alkd  H 
op  to  w>  bigb  a  levd  that  large  quanUtlea  of 
water  flowed  out  aoutheaaterly.  aa  indicated 
on  plalntUFs  nap,  and  apread  over  hii  mead- 
owa,  and  either  fouad  Ita  outlet  into  Parker'a 
lake,  or  elae  remained  on  tbe  meadows  until 
absorbed  or  evaporated.tbereby  caudag  seriout 
damage  to  plain tUTa  OTOp  of  hay.  To  aecare 
proiectloD  Bgainit  a  recurrence  of  thla  injury, 


pl^nliU  brought  tbb  action  tor  a  preventive 
tnjunctloa,  forbidding  tbe  deteadania  tnm 
maintaining   tbe  dilca    aciOM   tbeir   laoda. 


on  defendanla'  land— Impoaca  any  addiut 
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burden  apon,  ordou  any  injury  to,  plalntHTi 
laud,  unleai  it  be  by  candng  the  water  to  over- 
flow to   tba  aoutbeaat,    over    hto   meadowa. 


on  all  oUieroocaalons  tbe  water  did  n 

own  any  (aater  or  In  any  greater  volun 

than  could  find  Ita  outlet  through  ita  natural 


flowd 


coorae  Into  Oleaaoo'e  lake.  The  court  flnda 
that  originally  the  natural  flow  of  tba 
water  trom  tbe  alougb  or  bogon  tbe  north  aide 
of  plalntlO'a  landa  waa  soutbeaatf.rly,  down 
into  Parker'a  lake.  In  view  of  the  topography 
of  the  country,  thto  wat  probably  ao;  but  tbli 
is  wholly  Immaterial  In  view  of  the  fact,  also 
found  by  the  court,  and  supported  by  tbe  evi- 
dence, that  thla  had  ceased  long  before  the 
settlement  of  any  of  the  landa  In  the  vldnlty, 
alnce  which  time  tbe  natural  flow  baa  been  to 
the  west,  as  already  stated.  Thers  waa  no  evl- 
deuce  aa  to  whether  it  was    practicable   for 

SlalotiB  (o  adopt  means  to  guard  sgainal  tbe 
anger  of  tbia  overflow  eastward  upon  his 
meadowa,  or,  if  so,  at  what  expense.  Tbe  sit- 
uation, however,  would  seem  to  fndtcate  that 
a  feasible  preventive  would  be  to  either  widen 
and  deepen  the  outiet  to  tbe  weatwaid,  or  raise 
the  easterly  bank  of  the  bog  or  pond.  The 
trial  court  granted  a  maodatory  injunction 
requlrlDgths  defendanta  to  Oil  up  tbe  ditch  to 
the  depth  of  2  feet,  from  the  sonth  end  of  the 


It  will  b«  seen  from  the  foregoing  statement 
of  facta  that  the  defendants  have  not  diverted 
any  of  these  waters  from  their  natural  course. 
All  that  they  have  done  was  In  aid  of  the  oat- 
oral  and  onhr  system  of  drainage.  The  only 
eflect  of  their  acts  In  deepeDing  the  natural  out- 
let of  this  maish  or  pond  la  to  canae  more  of 
these  wateta  to  flow  out,  and  thua  leave  leas  of 
tbem  standing  on  their  landa  than  would  have 
remained  there  bad  thtnea  continued  In  tbeir 
natural  condiUon.  In  view  of  the  topography 
of  tbe  country,  It  Is  also  appareotihat  tbia  waa 
tbe  only  meana  by  which  defendants  could 
have  drained  their  tands.  It  Is  also  to  be  noted 
thst  the  object  and  effect  of  what  they  did  wat 
not  simply  to  drain  and  reclaim  the  bed  of  a 
permanent  and  well-defined  lake,  but  to  lower 
tbe  water  In  a  marah  or  pond  ot  variable  size, 
BO  as  to  drain  tbe  adjacent  low  aod  swampy 
landa,  and  thua  render  them  flt  for  uae  aa  pas- 
ture* or  meadowa. 

The  dedsloo  of  tbe  thsl  court  seems  to  be 
mainly  predicated  upon  the  asaumpiiou  that  It 
wasthe  deepening  of  tbe  outlet  and  natural 
waterway  of  the  big  pond  or  swamp  which 
camled  tbe  water  to  overflow  to  the  southeast, 
over  plaiDtUTs  meadowa.  It  ia  far  from  clear 
that  thiaaasumptlon  is  correct.  Of  course,  the 
effect  of  thus  deepening  the  outlet  snd  channel 
would  be  to  cause  more  water  to  flow  out  of 
tbe  awamp  or  pond.  But  thia  overflow  would 
onmmenca  aoooer.  It  wouldoommence  when- 
ever the  water  In  the  matah  rose  to  the  level  of 
the  outlet,  and  condnae  uDlQ  it  fell  to  that 
level.  After  the  marsh  or  pond  waa  once 
Ailed,  if  the  ralna  oonUoued,   tha  overflow 


sea 
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would  be  tb«  Mine  wbetber  the  outlet  remained 
mt  Iti  orffrioal  le^el  or  was  lowered  3  feet 
bf  vtlflciHl  eicftvaCtons.  So  far  u  appeared, 
tbe  water  hail  never  before  OTerflo wed  eaa re rly, 
over  plaintiff's  meadowii  and,  for  anything 
(bat  appears,  the  overflow  on  this  occasion 
mt|!bt  have  occurred,  as  the  lesuU  of  the 
QD usual  and  eiTraordlnarv  rainfall,  even 
If  the  outlet  and  waterway  bad  been 
left  In  their  natural  condition.  It  would 
seem  self  evident  tbat  this  might  occur  if 
the  rales  were  sufflcienlly  heavy  and  continued 
long  enough.  TbereFore.  it  doea  not  aeem  to 
UB  that  tbe  evidence  furutBhes  any  sufBcieot 
basis  for  the  asaumptlon  of  fact  upon  which 
tbe  decision  of  tbe  court  moet  be  ausiained.  if 
at  all;  for,  unless  tbe  deepenlo)?  of  the  natural 
waterway  was  tbe  effldeotaod  proximate  cause 
of  the  overSow  easterly,  upon  jilaintifTa 
meadows,  (be  plaiDlIft  would  not,  under  any 
view  of  the  law,  have  a  cauae  of  action.  No 
innovatioD  or  change  la  tbe  difitrlbutlon  of 
water  from  a  superior  to  an  iorerior  tenement 
1b  material  or  the  aubjectof  condemnation,  uq- 
letait  works  injury  to  the  Inferior  estate.  Peck 
QoodberUtt.  109  N.  T.  180. 

But  ne  shall  concede  (which  la  ibe  most  that 
can  be  claimed  for  the  evideoce)  that,  so  lone 
as  tbe  natural  channel  for  thU  water  on  plain- 
i\tr%  land  la  left  lo  Its  present  condition,  tbe 
acts  of  tbe  defendants  Id  deepening  the  chan- 
nel on  their  lands  will,  at  rare  intervals.  In  case 
of  eilraordinary  or  unusual  rainfalls,  render 
the  water  more  liable  lo  overflow  to  tbe  east, 
upon  plaloitfTs  meadows,  or  lo  flow  there  in 
lu'ger  quantitiea,  than  they  otherwise  would. 
Still,  under  the  modified  common-law  rule 
adopted  in  tbia  ataie,  defendaota  have  done 
nolblDg  but  what  Ibey  might  lawfully  do  In 
tbereaionsble  Improvement  of  their  own  lands. 
The  small  Inland  lakes  of  this  state  are  in  some 
respects  ttii  ffeneru.  Some  of  them  are  fed 
midnly  by  anrtace  waters,  and  yet  are  pec- 
mauent  and  well-defloed  lake*.  We  do  not 
wish  to  be  undeiatood  as  holding  that  such 
lakes  continue  lo  be  surface  water*.  But,  on 
the  facta  of  the  present  case,  we  hold  that  the 
waters  which  collected  on  the  defendants' 
lands  never  lost  their  character  as  surface 
walera.  This  so-called  "pond"  or  "lake"  was 
merely  a  large  marsh.  In  which  large  quantities 
of  surface  water  collected  at  certain  seasons  of 
tbe  year,  and  mostly  disappeared  st  others, 
but  remained  long  enough  to  render  the  lands 
upon  which  they  rested,  and  the  adjacent  low- 
lands, unfit  for  use.  What  defendants  have 
done  amounted  merely  to  aiding  tbe  natural 
drainage  of  these  waters.  The?  have  done 
nothing  more  than  waa  reasonably  necessary 
Id  the  Intereatsof  good  husbandry.  They  have 
adopted  the  only  feasible  or  paaaible  means  of 
draining  their  lands.  In  doing  this  tbey  have 
Inflicted  no  nnnecesaary  injury  upon  tbe  plaln- 
liB,  The  benefit  to  them  appears  to  be  very 
great  aa  compared  with  any  injury  likely  to  re- 
sult to  plalDliff  from  their  acta.  There  is 
□otblDR  to  indicate  that  plalalifT  might  not 
readily  protect  himself  from  any  Injury  liable 
to  result  from  defendanta'  acta. 

Tbe  case  la  more  than  covered  by  Slittfian  r. 
/^n(Minn.)2AL-R  A.  683.  IlUtraetbat 
In  that  case  the  colleciloo  of  snrface  water  waa 
leas  than  in  the  present  case;  also,  that  there 
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the  water  entirely  dried  up  In  the  aammer; 
while  here,  In  the  natural  condltioo  of  things, 
some  of  tbe  water  stood  the  Tear  around  In  tbe 
lowest  part  of  the  marsb.  "But,  on  tbe  other 
band,  in  the  Shedian  Cau  none  of  Ibe  water 
overflowed  upon  tbe  plainlifTs  land  nntJl  the 
ditch  was  dui;,  and  It  then  had  no  outlet  from 
plaintiff's  land,  bnt  rested  there:  while  here 
the  waters  bed  a  natural  outlet  and  channel  lo 
and  across  plaintiff's  land,  and  thence  into 
Oleason'a  lake,  and  finally  Into  Lake  Hinneion- 


conaldered  in  tbe  Sheehan  Cote  that  it  ia  n 
necessaty  to  discuss  Ibe  question  here  at  any 

Much  can  be  said  both  for  and  against  the 
comuion-law  rule  on  the  subject.  An  areu 
meat  often  used,  and  at  flrst  sight  plausible, 
is  that  a  ban  ought  not  to  be  permitted  to  cast 
upon  bis  neighbor's  land  a  burden  which  oa- 
lurehaaimpoaed  upon  bisown.  But  the  maxim 
that  a  man  must  use  his  own  so  aa  not  to  In- 
jure another  la  only  true  In  a  limited  and  quaH- 
iled  sense.  No  peison  has  the  absolaie  and 
unqualified  legal  right  to  the  use  of  his  own 
property  onaffeclea  by  the  reasonable  use  by 


may  discommode  and  iDjuriousiy  affect  me  Id 
the  enjuymeot  of  my  property;  but,  if  his  dm 
la  a  reasonable  one,  I  must  aubmit  to  jany  re- 


sulting incoDvenienee.  The  question,  after 
all.  Is  really  one  Of  resaonable  use;  and  tbe 
common-law  rule  as  to  surface  water  is  but  an 
appllCBiion  of  the  universal  rule,  pertwiw 
somewhat  enlarged  In  tbe  lotereste  of  agricul- 
ture and  the  Improvement  of  lands. 
Under  tbe  facta  of  thia  caae,    (he  [i 


Teodant^  reasonable  improvement  of  thdr 
lands,  by  aiding  nature  in  their  drainage. 
Order  merted,  and  new  trial  granted. 

St«rt,Oh.  J.: 

I  concur  in  the  reanlt,  on  the  ground  thtX 
the  evidence  falls  to  eslahllab  plalnllff's  claim 
that  the  deepening  of  Ibe  ditch  waa  Ibe  proxi- 
male  cause  of  tbe  overflow  easterly  upon  bis 
meadows.    I  dissent  from  so  much  of  the  fore- 

)ing  opinion  as  approves  of  tbe  doctrine  of 

heehan  v.  Ftynn  (Ulnn.)  36  L.  R  .A.  6S3. 

Back,  J, : 

Wbtle  concuning  in  the  reanlt  arrived  at  in 
tbe  majority  opinion,  upon  the  same  grounds 
as  stated  by  the  Chief  Justice,  yet  I  feel  that 
the  doctrine  laid  down  in  tbe  caae  of  BlitAan 
V.  Plsnn  (Minn.)  26  L.  R,  A.  689,  ought  not 
to  be  adhered  to.  When  that  case  was  under 
coniiderallon  in  this  conrt,  I  relnclanlly  M- 
sented  to  tbe  rule  there  adopted:  but  upon  re- 
flection and  more  mature  deliberaUon,  I  ibtnk 
that  rule  onaound.  I  do  not  think  that  the 
private  proprietary  rlgbla  of  one  IndlfMual 
should  be  subject  lo  tbe  personal  InteieMa  of 
another  individual  In  Ibe  manner  staled  in  that 
case.  It  seems  lo  me  that  It  permits  the  t»k- 
log  of  private  property  for  private  use,  and 
that  In  Its  practical  operation  it  will  1^  f 


lyCoogle 


IincT  r.  Chicaqo  Gbkat  Wsstsbm  R.  Uo. 
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Mwy  LUCY,  Sapt., 

CHICAGO  GREAT  WESTERN  RAIL 
WAT   COMPANY,  Appt. 


ih  a  druDkOD  »niJ  disorderly  fel- 

loir  inweager  med  tomrdB  bet  vile  and  abuBlre 
iaag\uge.—Htld.  the  Terdlot  ti  lusUIaed  by  tbe 
erldenc«,  aod  l»  not  so  bimbiItb  tbat  thM  oonrt 
oagbt  to  nt  It  wide  after  tba  oonrt  Mow  had 
beUtti 


APPEAL  Iw  defendant  from  od  order  of  the 
Dislrlct  Court  for  Ramaej  County  orer- 
mllns  motion  for  new  trial  after  verdict  tn 
toTor  of  plaintiff  Id  an  action  brougtit  to  re- 
cover damaRee  for  defendant's  n^lect  to  pro- 
tect plalntlfl  from  Insult  wbile  a  puKnger  on 
Its  tratu.     AJjimtd. 

'tbe  ficU  are  ilated  in  tbe  opinion. 

Mr.  Dan.  W.  Ij»wl«r,  for  appellant: 

Tbe  conductor  wu  bound  to  consider  all  tbe 
cticumstaace*  and  decide  on  hU  line  of  action 
In  obedience  to  his  diitj  to  his  employer  aa 
veil  as  to  tbe  passengers.  He  was  a  conductor 
of  Urge  expenence  and  he  knew  tbe  Beriouaneae 
Inrolved  In  ejecting  a  drunken  man  from  a 
mtin,  near  mulDlght,  and  In  tbe  depth  of  our 
winter.  He  also  knew  that  In  two  or  three 
ininntee  tbe  tnln  would  reach  Sooth  8t  Paul, 
tbe  destination  of  Gnrtiss  aod  the  olber  passen- 
gen.  He  believed  that  an  alTrav  would  follow 
Els  attempt  to  eject  Curtiss,  and  thia  belief  was 
wbanA  by  plaintiff's  witnesaes.  He  bad  In  his 
cturge  a  pateeneer  train  loaded  with  over  200 
pHsengen,  and  conaiderlog  all  tbe  drcnm' 
Stances  and  in  tbe  exercise  of  tbe  souad  discre- 
tion which  the  law  compelled  blm  to  exercise, 
he  decided  to  permit  Curtiss  to  ride  to  bis  des 
tinallon,  which  the  latter  would  reach  in  a  few 
mlnntea.  For  this  decision  the  defendant  can- 
not be  mulcted  In  damages. 

Mtdlan  v.  Witeonnn  Otntrai  Co.  46  Minn. 
471;  FutTuxm  v.  BroadXoay  A  8.  A.B.  Co.X 
H.T.  10e,U  Am.  Rep.  190. 

Mr.  S>  !<■  Pl«r(M,  for  respondent: 

It  was  the  duiT  of  the  defendant  to  protect 
paneDKcre  from  inaulL 

JfuCan  T.  Witeontin  Central  Co,  4S  Hino. 
474:  Putnam  v,  Broadwaj/  A8.  A.  B.  Oo.  iS 
H  T.  108,  14  Am.  Rep  iflO;  Oom.  v.  Avw,  7 
Met.  5H.  41  Am.  Dec.  4fUS. 

There  are  no  fixed  rules  tor  measuring  dam- 
ages  which  ma;  be  allowed  (or  physical  snd 
mental  suffering.  Damage  of  this  kind  fa 
matter  of  ttreateat  uocertafntj,  and  moat  from 
necessity  of  tbe  case  be  left  to  the  discretion  of 
tbe  Jury;  and  tbat  discretion  cannot  be  iotor- 
fered  with  by  the  courta  unless  tbe  amount  la 
■o  dUptopotiioned  to  the  suffering  sostained 
that  it  is  clear  the  Jury  were  actuated  by  paasior 

■BeadDote  brCuTT.J.  ' 


prejudice,  and  not  with  a  desire  to  give  n 
Just  aod  fair  compensation. 

Iklit  V.  OAieaffo  &  N.  W.  B.  Co.  81  Wis.  400; 
Ktyet  V.  M\nBeai<olU  A  Si.  L.  R.  Co.  2&  Minif. 
290:  ParceU  v.  8t.  Favl  City  li.  Co  48  Minn. 
134,  16  L.  a  A,  203;  Craker  v.  Chioaqo  A  JK 
W.B.  OB.m  Wis.  657.  17  Am.  Hep.  604. 

Canty.   J.,  delivered  the  opinion  of  Um 

Plaintiff,  withberbnaband,  wasapaasen^ 
1  defendant's  suburban  railway  train,  which 
ins  from  81.  Paul  to  South  St.  Paul.  It  was  a 
._Ie  evening  train,  and,  while  they  were  wait- 
ing for  it  in  the  little  station  or  waiting  room  at 
Jachson  street,  a  drunken  man  with  a  jug  of 
whiskey  in  bia  hand  came  into  the  room,  and 
used  SDCh  abusive  language  that  tbe  ladies  all 
left  the  room  and  wailed  for  the  tram  out  of 
doors.  Wbeo  the  train  arrived  plaintiff  look 
one  car,  and  her  husband  took  tbe  smoking 
car  Just  ahead  of  It.  The  drunken  man,  with 
blsjuginhla  hand,  boarded  the  car  In  wblcb 
plaintiff  was,  went  up  and  down  the  aisle,  and 
aitt  in  a  seat  in  front  of  plaintiff,  who  knew 
him  "by  sight,"  but  was  not  personally  ac- 
queinled  with  hiio.  He  then  commenced  to 
abuse  her.  called  her  foul'  name*,  and  used 
such  abusive  language  towards  ber  that  abe  and 
most  of  the  other  ladies  in  tbecarleft  It.  Tbe 
plaintiff  tirought  this  action  to  recover  damage* 
for  defendant'a  n^ligenoe  in  failing  to  protect 
her  from  insult  while  a  pasaeoger.  and  recov- 
ered a  verdict  for  the  sum  of  $i!»0.  From  an 
order  denying  tls  motion  for  a  new  trial,  de- 
'     ■  Ua. 

Is  well  settled  that  11  is  tbe  duty 

carrier  to  use  tbe  highest  degree 

of  care  reasonably  practicable  In  exercising 
police  power  to  protect  Its  passengers  from  In- 
suit  and  injury  by  fellow  passeDgera.  Mul- 
Ian  V.  WiteoTinn  Central  Co.  4fl  Hinn.  474. 
This  1*  not  controverted  by  appellant,  but  It  la 
urged  thattbeevidencedoes  not  show  tbatap. 
pellant  did  not  use  all  the  care  which  tbe  law 
requires.    We  are  of  Ibe  opinion  tbat.undet  tbe 


Kora.'-As  to  proteatloD  of  paneDset*  troi 
Mult.  see  neOit  W  Davla  v.  Housbtelln  (Neb.)  U  L. 
O.  A.7ffi;alKi  Baltimore  &  O.  S.  Co.  v.BarBeriMdJ 
m  L.B.A.a!& 
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other  employee  stationed  at  this  wauing 
room;  but,  00  tbe  contrary,  the  evidence  lend* 
to  prove  tbat  it  had  not.  Neither  are  we  '— 
dined  to  bold  that  It  was  Its  duty  to  have  a 
employee  atationed  there  for  the  protection 
passengen.  This  service  was  little,  if  any- 
thing, more  than  tbai  furnished  by  ordinary 
street  railways,  in  connection  with  which  sim 
Uar  wsiling  rooms,  or  no  waiting  rooms  at  all, 
are  used  at  street  crossings  or  int«rseciiona. 
Then  we  cannot  hold  that  the  appellant  re- 
ceived any  notice 'of  this  drunken  psssenger'a 
aclionaaC  the  waiting  room,  and  it  does  not  ap. 
pear  that  Che  conductor  on  the  train  was  ever 
informed  of  thoae  actiona.  Neither  can  we 
hold  that  it  Is  tbe  duty  of  a  common  carrier  to 
elect  a  drunken  passenger  who  la  otherwise  en- 
tirely inoffensive.  'Then  we  cannot  hold  Chat  it 
was  the  du^  of  the  conductor  to  eject  this  pas- 
senger until  after  he  had  commenced  bis  vUe 
abuse  of  the  plaintiff,  and  tbe  conductor  had 
learned  of  It,  or,  in  tbe  exercise  of  tbe  proper 
degree  of  care,  siiould  have  learned  of  It:  snd 
I  the  defendant  is  liable  only  (or  enniDensatory 
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dsnutfM  for  Uw  RibMqaeiit  sbow  wblcb 
migbt,  wlU)  lucb  ove,  have  beea  prerentKl. 
Tbe  tnln  was  otowded,  and  tbe  oonaDctor  wai 
for  a  put  of  the  time  In  some  of  tbe  oOier  can 
collecUug  fara;  but  It'  appears  that,  after  be 
camelntAthI*  car  and  wa*  infonnedof  tbU 
pasKnger'a  actfona,  he  did  not  loterfere,  but 
went  00  collecilog  tickets,  and  that  tbli  paa- 
aaagtt  called  plaintiff  uamea  afterwards,  and 
coDtiDoed  to  abuM  ber.  We  are  of  the  oplDioii 
that  there  is  evideoce  teodlng  to  prove  that  the 
conductor  could  and  sbould  have  prevented 
Bome  of  this  alniie,  and  that  a  verdict  foi  plain- 
tiff for  some  amount  was  justified  b;  the  evl- 
deore.  The  fact  that  tbe  drunken  pusengei 
would  reach  bis  deetlnatlon  and  leave  tbe  train 
tn  a  very  few  minutes,  aad  the  claim  that  it 
ml^t  caoae  considerable  more  dlstntbaace  to 
attempt  to  eject  bim  before  than  to  let  him  ride 
to  bis  destlnatiOD,  were  all  matters  for  the  jury 


fl.  It  Is  coDlended  that  tbe  Terdlct  Is  eicea- 
dn.  The  plaintiff  leaUfled:  "I  was  very 
delicate  and  nervous,  and  had  been  uoder  tbe 
doctor's  care  for  a  good  manv  year*;  and  I  was 
not  fit  lo  be  exdleO,  and  It  affected  my  nerves 
■0 1  was  sick  for  a  long  while  afterwards.  .  .  . 

"0.  Well,  how  did  It  effect  you? 

..  Affected  my  nerves,  so  Icouldn'trest: 


nidil, 
oflt,  s 


oflt,  and  dMtbly  sick  all  the  way  through.' 

Another  witness  testified  that  after  the  uc- 
cnrrenee.plslDtllt  "tell  very  poorly.  She  was 
■ick,— nervotH  all  the  week.  Seemed  to  be  in 
distress.  Sleepless."  Tbts  is  all  tbe  evidence 
astotheextent  of  the  injury  plaintiff  received. 
Ndtber  does  It  appear  but  what  plaintiff 


feel  that  the  terdlct  is  decidedly  larse,  and 
that  a  person  who  should,  in  proporUon,  re- 
ceive compensatioo  for  a  physical  injury  coq- 


flDing  blm  In  his  bed  for  u  few  months. 

causing    bim    severe    pain  during   the   time, 
might  receive  much  more  than  any  court  would 


thatitshonid  be  set  aside  by  this  court  after 
the  court  below  has  passed  on  tbe  questloo  and 
held  the  verdict  not  eicessive.  Of  course,  if 
the  action  was  against  tbe  drunken  passenger 
himself  DO  nice  question  of  ttils  kind  would 
arise,  as  the  plaintiff  would,  as  against  him,  be 
epiitied,  not  only  to  full  compensatory  dam- 
ages for  all  his  acts,  but.  In  the  discretion  of 
the  jury,  to  punitive  damages  sIsol. 
Onitr  ^ffiniud. 


Becker  8VBNDSEN,  Appt., 
BTATB  BAIIE  OF  DULUTH,  Be^ 


*WlMn»lMuik«r  luwlnbla  hmnda  Itanda 

of  »dap<Mltar fertile porpoM  of  paring Uia 
*HeadDow  tir  Cawtt,  3. 


IfOT>-Forno(«onthellat>Illtj'of  abank  forn 
tuMl  to  p«v  obeok  when  tt  has  fandi  to  par  It,  m 
Bohatnier  v.  BbrmanatU  U  L.a  A.  lU. 
n  L.  R.  A. 


banker  and  returned  to  tbe  poree  tor  ttM  al- 
toted  lesMon  Out  be  has  not  saSeUDt  fnnda  o( 
the  maker  in  Ua  hands  to  par  tbe  same,  wben  he 
Infaothos.  Itamonnts  loaslandarot  tbe  nar. 
'  tnder  in  Us  budoeaa,  ai 

aottonai 


Ocnnarr  9,  UtU 

APPEAL  by  plaintiff  from  an  order  of  Ibe 
District  Court  for  Bu  Louis  County  d«- 
uying  a  motion  for  new  trial  after  verdict 
awaraing  only  nominal  damages  in  an  actbn 
brought  to  recover  damages  for  refusal  to  pay 
check.    BMtried. 

The  facts  are  stated  in  the  opinion. 

Jfr.  John  Raatiptrd.  for  appellant: 

A  refusal  by  a  baoker  to  pay  the  mder  t» 
draft  of  tbe  cuslomer,  be  haviog  at  the  Hum 
in  bis  hands  aufflcient  funds  of  tbe  customer 
for  that  purpose,  is  a  wrongful  actlnjnrions  lo 
the  credit  of  the  customer,  eoiitllDg  htm  lo 
aubetantlal  damages,  although  no  actual  dam- 
ages can  be  proved  at  the  trial. 

BdMn  T.  Aeteard,  14  C.  B.  SW;  Fotttraon  t. 
MaHru  Sat.  Bank,  180  Pa.  419;  Sehaffatr  t. 
Shrmatt,  18»  Ql.  108,  IS  L.  R.  A.  lUj  Bamk 
qf  Oommene  v,  QoM.  80  Neb.  487,  28  L  R.  A. 
IBOi  Addison,  Torts,  g  17;  8 Am.  AEng.  Eoc. 
IdW,  pD.  235,  220;  1  Sutberlaod,  Damagea,  p. 
128;  Blsbop,  HoD-Cont  L.  ^401;  (>>oley. 
Torts,  209,  note. 

A  tort  is  one's  disturbance  of  another  la 
rights  which  Ibelaw  has  crested,  either  In  the 
aluence  of  contract  or  iu  consequence  of  a  re- 
lation which  a  contract  hod  established  be- 
tween tbe  parties. 

Bishop,  NoQ-CoDt.  L.  §4 

In  an  action  for  a  l)re.ich  of  contract  merelv, 
the  damages  are  confiued  to  pecuniary  lose;  tne 
law  lakes  no  notice  of  tbe  motives  of  the 
party  in  default. 

1  Bedgw,  Damages,  7tb  ed.  4S;  8  Am.  A 
Eng.  Enc.  Law,  p.  21. 

Stmn.  Smith,  MeMafaon,  *  Miteholl. 
for  respondent: 

The  action  is  founded  in  a  tort 

In  order  to  sustain  [be  action  upon  this  tb». 
ory,  malice  must  be  shown.  Thewroogfidra- 
fusal  lopayacbeck  must  tw  treated  as  an  la- 
tenlionol  wrong  in  order  to  implv  mallc& 

Tbe  wrongml  act  was  tbe  relussl  to  pay 
when  the  mobey  was  on  hand.  This  act  was 
notiutended  by  tbe  bank;  it  intended  only  to 
refuse  Ibe  check  when  tbe  money  was  not  on 

Baotht.  £l0vif,88Fed.  Sep.  OSS:  CbunkOt 
V.  WeUh,  47  Wis.  88;  -ffanfcr  v,  Batdvnn,  61 
Wis.  400. 

The  dsmage  artsing  out  of  respondent's 
failDteto  pay  tbe  chetv  upon  demand,  if  any, 
wasadarosgearislng  out  of  contract,  aod  nom- 
inal damages  only  csa  be  given  unless  actual 
damage  wsa  sustaiDed. 

JtaruiliT.  WiBianu,  I  Bam.  *  Ad.  410; 
PrehH  r.  Bogal  Bank.  L.  R.  0  Eicb.  K; 
BrooktY.  Tnckttaert'i  Sat.  AmA.OO  Hun,  208; 
fieAitpter  v.  Bhrman,  1IS8  III.  108,  IS  L.  R.  A. 
184:  .8^T.£^n<Isiv,  llU.  a7Cltanch.S0(h 
8Led.419, 


,y  Google 


Btbrmkn  t.  Statb  Bank  of  Dolotb. 


sn 


OMntr.  J.,  delivered  the  oidDkH)  of  the 
ooort: 

Ddttng  tbo  Hme  covered  b^  tbe  tnuuMtton* 
baeliMnef  meotloDed,  plilnifff  wu  curjiaj; 
on  «  mercuillle  tmatneM  Id  Dnhitta,  aod  the 
defendut  wia  orrjlDgoo  «  bttiUiig  bntliiew 
fa  that  cl^.  Fl»lDtiff  WW  ■  customer  of  tbe 
defendant,  sod  kept  *  depodt  la  Its  bank, 
-which  he  WM  In  the  haUt  of  drawlDg  out  l^ 
IS  of  cbecka,  ud  which  «ss  beM  by  the 


throi.p 

90th  day  of  October.  1898,  preacDted  for  paj- 
ntent  to  tbe  bank,  and  payment  refused,  for 
want  of  fundi,  though  the  plalDlUT  then  had 
OD  depodt  Id  the  bank,  subject  to  hii  check, 
thesnm  of  $286.28.  The  checks  were  returned 
thraacb  tbe  clearing  house  to  the  holders  there- 
of. The  reason  why  the  bank  refused  to 
honor  the  checks  was  that  It  had  by  mistake 
charged  up  to  plaintiff's  accotlnt  a  note  for 
$800,  made  by  him,  and  held  by  it,  which  was 
not  yet  due,  out  which  the  bank  by  mistake 
supposed  was  due.  This  acllon  was  brought 
to  recover  daraafces  for  tlie  refusal  lo  pay  tbe 
diecks.  Plaintiff  did  not  allege  or  prove  any 
apecisl  damages,  but  claimed  U>  be  enilLled  to 
recover  luhstantial  general  damages.  Tbe 
conrt  below  on  the  tml  ruled  against  him  on 
this  point,  and  ordered  a  verdict  In  hia  favor 
for  nominal  damsgrs,  to  which  he  excepted, 
and  from  an  order  denying  a  new  trial  he  ap- 
peals. 

It  1*  beM  by  the  authorities  that  in  such  a 
case  the  plalnriff'a  recovery  is  not  Hmlted  to 
nomloal  oamages,  but  he  la  entitled  lorecover 
geoetai  compensaloir  damages.  Rolin  v. 
i^eward,  14  C.  B.  690;  BiAaffner  v.  Bhrman, 
189  m.  109.  IB  L.  R.  A.  ISi;  Sank  of  Com- 
tnerM  v.  Ooot.  119  Neb.  487,  33  L.  R  A.'  1»0i 
Patttrmn  v.  Marina  Nat.  Bank,  ISO  Fa.  419;  8 
■  Am.  dsBng.  Enc.  Law,  p.  82S;  1  Butberlaad, 
Damage*,  Sd  ed.  S  77.  Ilie  case  of  Patterton 
V.  Marine  Sat.  Bank,  mpra,  seems  (o  place 
the  right  to  recover  more  than  nominal  dam- 
agea  in  auch  a  case  on  tbe  around  of  pnblic 
policy,  but  the  other  cases  place  it  rather  on 
tbe  ground  that  the  wrongful  act  of  the  banker 
in  refusing  to  honor  tbe  check  Imputes  insol- 
vency, disbonealy,  or  bad  faith  to  the  drawer  of 
the  check,  and  has  the  effect  of  sUoderinK  the 
trafler  in  his  business.  We  are  of  the  opinion 
that  the  recovery  of  more  than  nominal  dsm- 

rcan,  on  sound  priaclple,  be  sustained  on 
latter  ground,  where  the  drnwer  of  the 
check  Is  a  merchant  or  trader.  To  refuse  to 
honor  his  check  is  a  most  effectual  way  of 
iUndering  bim  in  bis  trade,  aod  it  is  well  set- 
tled that  to  Impute  insolvency  to  a  merchsnl  is 
actionable  jwr  s«,  and  general  daosees  may  be 
recovered  for  such  a  slsnder.  'i^wusbend. 
Slander  A  Libel,  4th  ed.  g  191;  Odgers. 
Slander  A  Libel,  2d  ed.  BO.  Bespontlenfs 
poeiilOD  that  an  action  of  tort  cannot  be  maln- 
lalned  In  such  s  case  as  this,  end  that  plain- 
tUTs  only  remedy  is  an  action  on  contract,  in 
which  only  nominal  damsKes  can  be  recovered, 
ie  not  ansielDed  by  the  authorities.  Tbe  case 
of  Manttti  V.  WiUiamt,  1  Bam.  A  Ad.  41R, 
dted  by  blm,  was  an  action  In  lorL  Tbe 
SI  L.R.  A. 


amount  of  the  verdict  Is  not  reported,  but  it  1> 
very  evident  that  it  was  only  for  a  nominal 
amount,  and  the  only  qaestion  before  the  court 
was  wbeiber  or  not  the  defendant  was  entitled 
to  a  nouHolI  because  tbe  action  should  have 
been  brought  on  oontract,  not  In  tort.  The 
court  held  against  the  defendant  on  that  point, 
and  what  Is  said  b^ond  this  is  merely  MIer 
and  was  so  regarded  In  the  subsequent  case  of 
Betin  T.  Steward.  InPrdtnv  liayal  BaiJc,  L. 
B.  S  Bxcb.  93,  the  only  question  was  whether 
plalntltti  were  entitled  to  recover  of  tlie  bank 
certain  sums  which  they  bad  paid  to  save  their 
credit  by  [nocuring  money  elsewhere  to  pay 
t>llls  drawn  by  them  on  tbe  baoh,  and  to  pre- 
vent the  bills  from  going  to  protest  after  the 
bank  bad  notified  tbem  that  it  wonld  not  par 
theae  bills,  althongb  it  had  funds  In  its  ban« 
for  that  purpose.  It  was  held  that  tbey  could 
recover  tbe  full  sum  so  paid  by  them  to  pre- 
aerva  their  credit,  and  the  authority  of  &>lin 
V,  Bttaard  WM  expreaaly  reoutnlEed.  Tbe 
case  of  Brooke  v.  'Praieimm't  Sat.  Bank,  69 
Hun,  £08,  was  an  actbn  by  tbe  receiver  of  an 


an  action  of  tort,  or  recover  any  damages  but 
be  slleg<  ■ 

S'ove  in  an  action  for  breach  of 
bese  an  all  the  caaea  cited  wbicb  have  any 
heatingon  thecaae.  These  are  tbe  only  ques- 
tions raised  worthy  of  consideration.  Ii  necea- 
sarily  follows  from  the  foregoing  conclnstons 
'*''  tie  order  apptaledfrommvtt  be  reverted. 


Donald  J.  CAMERON.  Reipt., 


..Minn... 


TU9  proivialosa  of  ■eeUonis  8660,  866 1* 
0«t>.  Btat.  1894.  altowlnB  the  plaintiff  rsa- 
Bonable  sttorneTS'  fees  In  BatKms  btouKliI  under 
the  statute  to  leoover  poNeasioa  of  land  taken, 
wltbout  oompensatloo.  br  a  railroad  for  Its  right 
of  war,  are  oonatUnttonaL 

iJanuarv  B,  USU 

APPEAL  by  defendant  from  a  Judgment  of 
the  District  Court  for  Fillmore  County 
swarding  attorneys'  fees  to  plslnilff  in  ■  pro- 
ceeding brought  to  recover  land  forming  part  of 
defendant's  right  of  way.     Affirmed. 

Tbe  facts  are  slated  in  the  opinion. 

Mr.  H.  H.  Field,  with  Me$trt.  W*Ua  * 
Hopp,  for  appellant: 

Tbts  provision  of  the  statute  la  class  legisla- 
tion. 

What  justice  is  there  in  such  a  provision,  or 

•HeadDOte  M  Eaiia.  Ch.  J. 


Nora.— Tor  oonsiltotlonallt;  of  atatnte  antlw^ 
litn(r  attomers'  feesInaiiartlODlarolBnot  casea, 
Bee  last  dlvtilon  of  tinu  to  LoatsvUle  Bafetv  Vault 
ft  T.  Co.  V.  Louisville  *  N.  B.  Co.  iKf.)  U  I..  B, 
A.  6M:  also  BooUnB  Vallev  Goal  Co.  v.  Bobmt 
( Ohio). »  L.  EL  A.  SHI.  and  Togel  v,  Fekoe  (JIL} 
aOL.lt.  A.  ML 


.  C^.l.)0'^MC 


054 


Hinnkbota  Sdfbsiiii  Court. 


Jah., 


Qpon  nhat  principle  can  It  be  ■uiialnedt  If 
A  briogs  ao  acllon  ot  ejeciment  agaip«t  &  rail- 
way company  lo  recover  &  strip  of  land  coa- 
■lltuting  K  portioD  of  hia  fuim,  is  tbere  any 
more  leasOD  wby  be  should  be  allowed  atlor- 
neya' fees  tbsnlt  be  broiucbl  a  siniiki  acitoD 
agaiosl  B  for  the  poasessioD  ot  aaotberathpof 
tne  mme  farm  occupied  by  tbe  latterl 

Cooley.  Conat.  LIid.  etb  ed.  pp.  483,  484; 
Sie/ioii  V.  Waller,  87  Mfno.  Wi;  AUea  \. 
Piont«r  Preu  Co.  40  Mino.  117,  8  L.  R.  A. 
B82,  SiaU  t.  Sheriff  of  Ramteg  Count]/,  4S 
Minn.  288;  JoAnioTi  v.  CRieago,  M.  A  St.  P.  R. 
Oa.  29  Mino.  42S;  Slat^  v.  Wood,  49  N.  3.  h. 
86;  LafaUee  v.  SL  Paul.  M.  A  31.  R.  Oo.  40 
Uian.  24e;  JohJimn t.  8t.  Pavl  AD.  R.Oa.iS 
Ulan.  S33,  tj  L.  R.  A.  419;  Slatt  r.  (^ieaoa,  M. 
S8t.P.R.O>.K  MiOD.  402:  (Tafjony.  CM- 
eam.  M.  A  Bt.P.B.  Co.  4A  Hian.  321. 

The  provision  vlolales  section  tl  of  article  I 
ot  tbe  Constitution  of  tbe  state  wblcb  pro 
Tides  tbat  everr  perwn  ought  to  obtain  lustice 
fieely  and  wltnout  pnrchue;  completely  and 
without  denial;  promptly  and  nftbout  delay, — 
conforioablT  to  the  laws. 

atale  T.  Qorman.  40  MIdd.  383,  3  L.  R.  A. 
701;  Baker  t.  EeOai,  11  Minn.  480;  Durbx  t. 
Janmitlt,  98  Wis.  404,  B  Am.  Rep.  GOO:  Boei- 
mg  VaUey  Coal  Oo.  t.  Bouer.  G3  Ohio  3t. 


Jf.  R  Co.  Id.  438;  Lafa-t]/  y.  Chicago  A  W. 
jr.  B.  Co.  71  Mich.  86:  Grand  Rapid*  Chair 
Co.  T.  Sun/itit,  77  Hfch.  104;  Chicago,  SL  L. 
AS.  O.R.  Oo.  T.  JfoM,  60  Hiss.  Ml;  Ban- 
Oelph  T.  BuHdtri  A  P.  Bupplt/  Oo.  (Ala.)  17 
So.  721. 

Tbere  are  easel  holding  thai  eren  In  actions 
for  stock  killed  attoroeyr  fees  cannot  lawfully 
be  Imposed  wben  no  auch  burden  is  placed 
npoD  other  litigants.' 

South  A  Iforth  AJa.  B.  Oo.  y.  Mtnrrii,  SS  Ala. 
198;  8t.  LeuU,I.  M.  A  8.  R.  Co.  w.  WiUiami. 
48  Ark.  493. 

The  proyirioQ  ot  tbe  statute  in  question  Is 
In  Tlolailon  ot  sections  2  and  7  of  article  1  of 
tbe  Constitution  ot  this  state  In  tbat  it  depriyes 
the  defendant  of  property  nitbout  due  process 

Barbier  t.  Oonnoth,  118  U.  B.  87,  28  L.  ed. 


Joftfuon  T.  Ohhago,  U.  A  St  P.  R.  (b.  29 
HInn.  420,  b  similar  la  prfoclpie  to  tbe  case  at 
bar,  and  le  absolutely  derisive  of  the  queelioa 
luTolyed  In  Uiis  case. 

If  tbe  laws  1m  otherwise  UDobJectiooable,  aU 
tiiat  can  be  required  in  these  cases  is  that  Ibey 
Ix  general  Id  tbeir  application  to  tbe  class  or 
locality  to  which  they  apply,  and  they  are 
then  public  in  character  and  of  Ibdr  propriety 
and  policy  tbe  legislature  must  Jndge. 
I  Cooley.  ConsL  Lim.  890;  Jonei  y.  OaUna  A 
0.  Union  R  Oo.  16  Iowa,  0;  Trtdaay  t.  aioax 
City  A  at.  P.  B.  Go.  4S  Iowa.  637;  Cairo  A 
St.  L.  R.  Co.  T.  Warrington,  S3  Dl.  157.  Her- 
riek  t.  Minneapoli*  A  St.  A  K.  Co.  81  Miun. 
11,  47  Am.  Rep.  771,  83  Minn.  486,  Affirmed, 
Minneapolii  A  St.  L.  R.  Oo.  v.  Eirriek.  137 
U.  S.  210.  32  L.  ed.  109. 
81  L.  R.  A. 


The  policy  of  tbe  alatute  aeems  tobe  to  make 
It  tbe  duty  of  the  railway  crimpany  to  insdtuM 
proreedings,  for  when  It  does  so  no  roeta  ai« 
allowed  to  the  laud  owner.  But  if  tiie  railway 
company  omits  to  do  so,  and  thus  drivea  the 
iaodowner  to  institute  and  prosecute  tbe  con- 
demnation proceedings^  it  seems  to  be  tbe  ia- 
tention  of  tbe  statute  to  give  him  full  Indem- 
□ily  for  his  necessary  expendiuiies  in  tbat  be- 

Taslor  y.  Chieago,M.  A  SI.  P.  B.  Ga.  Si 
Wis.  S4G. 

The  law  giying  the  trial  court  power  tn  Ax 
reasonable  attorneys'  fees  in  cases  like  this  baa 
been  in  existence  tor  more  than  twenty  years^ 
and  has  been  acquiesced  In  and  acl«i  upon 
without  question. 

Oen.  Lawa  1870,  chap  98;  Cblgman  y.  SL 
Paul.  M.AM.B.Co.m  HloB.  280;  SeoU  y. 
MinneamlU,  St.  P.  A  ■'^.  Ste.  M.  B.  Cb.  49 
Minn.  179;  Caroon  y.  Smith,  B  Hinn.  78,  77 
Am.  Dec  639. 

8t»rt,  Cb,  J.,  delivered  the  opinion  of  tha 

This  is  an  action  under  the  proylsiona  of 
chap.  98,  Laws  1876  (Oen.  Stat.  1894.  ^§  2S57- 
3G6S),  In  the  nature  of  ejectment  where  com-  . 
pensalion  for  the  taking  of  land  for  a  right  of 
way  and  otb^r  railway  purposes  has  not  been 
made.  Tbe  complaint  alleged  ownerablpand 
right  of  poBsenion  in  tbe  plaintiff  In  and  to 
tbe  demanded  premises;  tbat  tbe  defendant 
was  in  the  possession  thereof  usiog  the  aauM 
for  railway  purpoBce,  and  had  refused  to  de- 
"  r  possesdoD  to  tbe  plaintlO,  or  to  compesi- 
blm  for  the  same,  although  repeatedly  i»- 
quested  so  to  do.  The  defendant  by  Ita  an- 
iwer,  denied  the  plaJntifCs  title,  and  alleged 
that  it  was  tbe  owner,  by  g^rant  and  adverae 
possesaion  of  the  premises,  and  bad  been  in 
possession  thereof,  and  using  tbe  aame,  for 
more  than  flfieeu  years  before  tbe  commence- 
menl  of  the  actinn.  for  right  of  way  and  other 
railway  purposes.  The  defendant  did  not  ex-  _ 
'ift  the  optioD,  given  by  tbe  staiule,  lo  have 
compensation  dne  to  the  plaintilT.  for  the 
taking  and  perpetual  use  of  the  premises  for 
railroad  purposes,  assessed  In  case  he  eatab- 
liehed  bis  right  to  tbe  premises,  but  rested  its 
defense  upon  its  claim  of  title  thereto.  Tbe 
trial  court  found  tbat  tbe  plaintiff  was  tbe 
owner  of  tbe  premises;  that  the  defendant'* 
grantor  entered  upon  tbe  premises  under  li- 
cense and  pennisalon  from  tbe  plaintiff,  and 
continued  to  use  them  for  its  right  of  way  and 
for  railway  purposes,  without  compensation  to 
tbe  plaintiff  or  acquiring  his  interest  therein, 
until  January  1.  1S80,  when  they  were  con. 
veyed  totbedefendaat;  tbat  tbe  defendant  then 
went  iiito  possession  of  tbe  premises,  and  so 
continued  to  use  them  until  tbe  year  1884, 
when  the  plalntilT  revoked  the  license,  and  de- 
manded that  the  defendant  purrhsse  his  inter- 
est therein,  or  surrender  tbe  possession  thereof, 
which  it  refused  to  do,  and  has  ever  ainoe 
wrongfully  excluded  the  plaintiff  tberefiom. 
As  a  conclusion  ot  law  the  court  directed  judg- 
ment for  the  plaintiff  for  tbe  possession  of  tite 
premises  and  lor  the  mesne  proflts.  Tbe  defend- 
ant appealed  from  an  order  denying  its  motion 
f  or  a  ne  n  I  rial  to  this  conrt,  and  the  order  was 
atnrmed  and  the  cauM  remanded  to  the  district 
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eoart,  Oameran  r.  ChUago,  M.  d:  St.  P.  H. 
Oe.  [Minn.)  81  N.  W.  814.  Tbereatter  the 
plaintiff  moveil  Ibe  district  court  to  determine 
tlie  amount  of  sttorDera'  fees  tbe  plalalitl  nas 
entitled  to  recover.  Tbii  motloD  nas  apposed 
bj  the  defeodnDt,  but  apon  wbat  ground  the 
record  does  not  disclose,  and,  by  agreetneal 
of  tbe  parties,  the  hearing  of  tbe  motion  was 
continued,  with  leave  for  botb  parties  lo  mahe 
and  flleaffldarfts.  AftATwards  tbe  court  lunde 
ilB  order,  upon  such  Hffldavttt  and  tbe  records 
and  files  of  the  court  in  tbis  nse,  fixing  the 
■  liornejB'  fee*  to  be  paid  by  tbe  defendant  Id 
tlie  sum  of  (250,  and  thereupoD  judgment  was 
entered  for  tbe  plaintiff,  that  be  recover  from 
tbe  defendant  tbe  possession  of  tbe  premisea, 
the  mesne  proflts,  his  attorneys'  fees,  and  hia 
costs  and  disbursements.  Tbe  defendant  ap- 
pealed to  Ibia  court  from  the  judtrment. 

Neither  tbe  evldeDce  nor  tbe  afBdavits  upon 
wbicb  the  order  of  the  court  was  baaed  are  a 

en  of  tbe  record  on  this  appeal;  and  ft  must 
asaumed  that  chspter  06,  Laws  IBTG,  applies 
U>  this  case,  and  that  It  is  a  proper  case  for  tbe 
•nowBDce  of  ailomevs'  fees,  and  tbat  tbey 
irere  properly  allowed  by  tbe  trial  court,  pro- 
▼Med  tbe  atatate  ia  conslitntlonal.    Tbis  fa 


Stat.  1894,  g  iiWl)  Is  uncotiatftutlonal,  for  tbe 
reason  tbat  it  ie  class  legislation;  tbat  it  vto^ 
lalea  art.  1,  section  8,  of  the  aUle  Constltutic 


wbicb  (HOTide*  that  even  peraon  Is  entitled  io 
obtain  Justice  freely,  wftboDt  purchase,  con- 
formably to  the  laws;  and  tbat  ft  deprive*  rail- 


way corpor»liona  of  their  property  witbont 
due  proceas  of  law,  cnntrary  to  tbe  provlaions 
of  art.  I,  sections  9.  T.  of  the  state  Constltu- 
tioo,  and  the  14th  AmeodmeDt  to  the  Constl- 
tatlOD  of  the  United  Slatea.  Is  this  atatute 
here  in  queslloo  rnnsillntlODal  In  ao  far  as  it 
allowa  the  plainliff  to  recover  maonable  at* 
toToeys'  fee*  in  an  action  noder  tbe  statute, 
when  tbe  defendant  does  not  exercise  tbe  prlv- 
iiege  given  by  tbe  statute  tn  practically  con 
vert  the  action  iDtocondemastlon  proceediogsf 
Tbis  is  the  only  qnesllon  presented  by  the  rec- 
ord for  our  decision,  and  we  answer  It  In  the 
affirmative. 

The  here  material  provisions  of  the  atatute 
(Laws  ISTfi,  Chap.  98:  Oen.  Slat.  1B94.  gg  26fiT- 
aaes)  are  as  follows: 

"Bee.  1.  One  year  r.fier  any  railroad  has 
been  conatrucied  across  tbe  land  of  an;  per- 
son, if  he  has  not  already  obtniued  compensa- 
tion for  tbe  taking  of  bu  land  for  such  pur- 
pose, aud  in  alt  cases  where  any  person  Is  eo- 
titled  lo  !iuch  compensation  for  such  land, 
wbetber  tbe  same  was  taken  wiih  bis  acquiea- 
cence  or  not,  and  no  proceedings  are  pending^ 
to  ascertain  and  assess  sucb  compensation,  l.j 
may  maintain  an  action  to  recover  bis  land  bo 
taken  with  damages  aud  rents  against  the  cor- 
poration or  person  constrncUng  or  operating 
■ucb  railroad 

"  Sec  3.  In  SDch  action  the  defendant  may 


_!n  such  aclion  when  the  defendant 
pleads  as  in  McUon  8  provided,  the  Jury  shall 
find  whether  the  pUotlff  Is  enUtled  lo  recover 
SIL.  B.A. 


the  land  and  if  so  the  c»mpensRtloa  to  which 
he  is  entitled  for  tbe  taking  and  perpetual  use 
of  his  land  for  railway  porposes, 

"Sec  4.  Upon  a  verdict  finding  tbat  theplaio- 
liS  is  eniltled  to  recover  tbe  land  aiKl  the  com- 
peasHlion  for  sucb  taking  and  perpetual  use, 
judgment  shall  be  entered  for  the  plaintiff  tbat 
be  recover  tbe  land,  or  tn  lieu  thereof  the  com- 
pensation fixed  by  the  Jury  (In  case  tbe  de- 
fendant elects  to  take  Ibe  land)  witb  costs  and 
disburaemenis,  and  reasonable  attorneys'  feea 
to  be  fixed  by  tbe  court. 

"Sec.  5.  In  case  the  defendant  does  not 
plead  as  In  section  2  specified.  If  the  plaintiff 
establishes  bis  title  to  the  land  be  shall  have 
Judgment  f<»'  its  possession,  with  mesne  profits 
and  reaaonable  attorneys'  feea  besides  (be  usual 
costs  and  disboiMinenis. 

"  Sec.  6.  Tbe  aclion  given  by  this  act  shaU, 
in  all  other  respecU  except  as  herein  provided, 
be  governed  by  the  rule*  of  practice  and  pro- 
cedure applicable  to  other  actions  for  tbe  re- 
covery of  real  estate;'' 

Tbis  statute  has  been  in  force  for  nearly 
twenty  years,  and  attorneys*  fees  have  been  re- 
peatedly allowed  to  tbe  plaintiff  In  actions 
brought  under  it.  Two  sncb  cases  have  been 
heard  on  appeal  In  this  court  (see  Ootamaa  v. 
at.  Paul.  M.  A  M.  R.  0».  SB  Minn.  SM:  3eett 
V.  Minnenpolit,  81.  F.  it  E  8te.  M.  R  (h.  4Si 
Hinn.  170);  and,  so  far  es  we  are  advised,  thb 
Is  tbe  first  time  any  question  aa  to  the  conid- 
(ntionalily  of  the  pmvisions  of  this  statute  al- 
lowing reasonable  ai'  >rney*'feea  has  ever  been 
suggested.  This  acquiescence,  wllhoat  ouea- 
llon,  at  bench  and  bar.  In  the  validity  oi  tbe 
statute,  Is  significant:  and  It  is  entitled  to  con- 
trolling weight  it  tbe  question  as  to  the  valid- 
ity of  the  statute  is  doubtful.  Tbe  reaaons 
given  by  counsel  for  tbe  defendant  why  the 
statute,  in  so  far  as  it  provides  for  the  allow- 
ance of  reasonable  alloroeys'  fees  to  the  plain- 
tiff In  cases  where  the  railway  company  does 
uot  elect  to  convert  tbe  action  Into  condemna- 
tion proceediogs,  are  all  substantially  Included 
in  his  general  proposilion  that  It  is  arbitrary 
and  unequal  class  legislnllon.  If  sucb  it  is, 
there  Is  nolblng  to  discuss;  for  then  Ibe  con- 
clusion necessarily  follows  that  tbe  statute  la 
unconstitutional.  Class  legtslatlon,  dlscriml- 
nn'ing  against  some  and  favoring  others,  Is 
proliibiied.  but  legislation  Is  not  prohibited 
either  by  tbe  state  or  Federal  Constitution, 
wh'cb.  Id  carrylne  out  a  public  purpose,  is 
li"  ited  In  Its  application,  if,  witbln  the  sphere 
of  iis  operation,  it  affects  alike  all  persons  sim- 
flatly  sltuftied.  Barbier  v.  Connoitg,  118  0.  8. 
82,  88  L.  ed.  92S.  The  legislature,  however, 
cannot  adopt  a  mere  arbitrary  classiflcatloo, 
even  tboucli  the  law  be  made  to  operate  equally 
upon  each  subject  of  each  of  tbe  classes  adopted. 
Tbe  classification,  to  tie  valid,  must  be  based 
upon  some  reason  of  public  policy,  growing 
out  of  the  condition  or  busineas  of  the  class  to 
wbicb  tbe  legislation  Is  limited.  But  a  law 
wbicb  Is  confined  in  Its  application  to  a  partic- 
olar  class  of  persons  is  not  void  as  unequal 
class  legislation  If  the  distinction  is  based  on 
some  reason  of  public  policy,  and  applies  to 
and  embraces  all  persons  alike  under  similar 
circumstances.  Niehdt  v.  tCaltsr,  87  Minn. 
284;  AtUn  v.  Pioneer  Prm  Go.  40  HIna.  117, 
8  L.  R.  A.  IIS2:  LatdUtt  v.  8t.  Pavl,  M.  d  M. 
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S.ay.«i  Hina.  Stt.  Tbi»  rfgbt  to  dxmOj 
pcmona,  corporitlona,  and  MMwiatloiu,  and  to 
ImpoM  apoQ  tbem,  u  &  claw,  dntles,  aod  Ha- 
bUlliea,  or  to  oooln  upon  tbem  privllegM,  not 
imposed  or  eaatana  apoo  tfa«  vbole  people 
of  the  fltal«,  la  a  matter  committed  to  the  BOUDd 
dIacretloD  of  the  iMUIatnre,  aulriect  to  the  m- 
pteme  eoDdftioD  ^at  (lie  daaamcatloD  miut 
Dot  be  BTbltru7.  butmiut  be  baaed  upon  aome 
natonl  reaaon  of  poblic  poller.     Upon  the  ez- 


exerdae  of  tbia  ruht  ia  oot  limited  to  a 


lie  Intereala  and  tbe  doe  sdmlniat  ration  of  Jua- 
tlce  requln  It.  Thna,  Id  the  caae  of  AlUn  f. 
Pitmttr  Prtm  Ot.,  It  waa  held,  in  vlen  of  the 
general  natni«  of  the  bnaiaeaa  of  tlie  publisber 
of  a  newtpaper,  and  tlifl  lotereHa  of  tbe  public 
tbenln,  that  ohap.  191,  Lawa  1887,  legulatlDz 
aettona  for  libel,  waa  not  arbitrary  ot  uoeqnd 
daaa  leTlolaiion,  although  it  made  apecia)  pro- 
Ttaiona  loi  tbe  proteciloii  of  tbe  publiaben  of 
Bewapapera  wbra  aoed  for  a  libel  which  wen 
not  oonfened  upon  other  defendant*  lo  Ubel 
anlta,  for  tbe  reaaoD  ttaat  the  diatinctkin  waa 
baaed  upon  oraaldaratlona  of  public  policy, 
of  which  the  legidatuie  waa  the  Jadee,  It  ia 
the  lettled  pollc;  of  ihta  and  many  otber  atatea 
to  provide  bj  law  for  an  increaae  of  damaKes 
or  Indemnltj  for  ibe  ezpeoaea  of  litigation  Df 
allowiog  double  coeta  oi  reaaonable  attomeya' 
feea  where  an  injurj'  reaulta  to  a  peraon  from 
the  wilful  act  or  neglect  of  anotber,  and  such 
Uwa  are  held  to  be  a  legitimate  czerdae  ot  leg- 
ialatlve  discretion.  Thna.  a  law  ptorUlog  for 
double  coeta  or  for  doable  damagea  in  aouooa 
tor  the  recovery  of  damagea  for  live  alock  killed 
or  injured  by  tbe  neglect  of  railway  coropanlea 
to  fence  tbelr  right  of  wa;  ia  conatltutlonal. 
JdAnam  r.  OMe^,  M.  A  St.  P.  B.  Cb.  20 
Hlnn.  486;  fUkfmnub  t.  CAieago.  M.  <£  at.  P. 
a.  Oo.U  Minn.  216;  MUnmri  P.  R.  Co.  v. 
Bvma,  110  U.  B.  613, 8S  L.  ed.  468;  Minmap- 
tU*  *  St.  L.  B.  Go.  T.  BediMith.  129  D.  8.  a«, 
«S  L.  ed.  fiSO. 
Teated  by  tbe  rule  ve  bare  ataled  aa  to  claas 


k  although  the  defendant  does 

to  avail  tiaelf  o1  the  privilege  of  relalnlag  the 
land  for  nflway  purpoaea,  and  maklog  oom- 
penaalion  for  such  taking.  CounEel  errone- 
oualy  aMumea  tfaat  an  action  under  tbte  statute 
ia  a  almple  action  of  ejeciment,  when  tbe  de- 
fendant falla  to  ezercue  lie  option  to  convert 
the  action,  by  ita  answer,  into  condemnation 
proceedinga.  While  It  ia  true  that  the  alalute 
"   — 1  remedy,  yet  It  regulalea  and 


rallwav  company  and  ttie  public;  and,  aa  com- 
penaalion  to  the  owner  for  hie  ezpenaea  in  tbe 
litigation.  It  allows  blm  reaaonable  aiiorneya' 
feea,  provided  he  brlnee  hta  caae  within  tbe 
terma  of  the  atatute.  The  failure  of  tbe  de- 
fendant toBccept  the  privilegea  conferred  upon 
it  by  tbealatute  can  neither  make  nor  mar  Ihe 
conslderatiooa  of  public  pottey  upon  which  the 
atatute  la  based,  or  depnve  tbe  plalntifl  of  Ibe 


taioed  by  tbe  wOtul  act  or  neglect  ot  the  de- 
fendant It  la  to  be  noted  that  the  atatute  doea 
not  purport  to  allow  attorneys'  feea  in  ordiuaij 
adlona  of  ejectment  afalost  railway  oompanfea. 
Itlionly  wbeatbelaDaonnerforegoea  b<a  right 
to  repoaaesa  blmaelf  ot  hla  land  taken  for  a 
raDway  purpoee  for  one  year,  alter  tbe  land 
haa  been  taken,  and  the  railroad  nmatructed 
acnwa  it,  and  when  no  proceedioga  to  acqiiira 
a  right  to  80  take  and  n<e  hla  land  are  pending, 
and  when  he  la  entitled  to  compenaatton  for 
taking  bis  land,  hut  baa  not  received  it,  that 
he  may  briog  ao  action  for  the  recovery  of  the 
poaeearion  of  hie  land  undn  the  atatute,  and 
obtain  an  allowance  tor  hla  leaaonable  ailor- 
neye'  feea.  If  be  bringa  an  wdinaiy  acthm  at 
ejectment  when  none  of  theae  condition*  Aiiat, 
be  is  not  entitled  to  any  allowance  of  attorney? 
feea.  Bat  when  tbey  do  ezlat,  and  the  actfaw 
ia  brought  under  tbe  atatute  to  redreaa  tba 
wrong  done  to  him  and  to  the  public  by  tbe  wO- 
ful  act  of  tbe  railway  company  In  taking  toid- 
ble  poaaeaakm  of  btaland  forrallway  purpoaea^ 
or  (where  anch  taking  waa  with  bfa  tempMary 


nls  riffbt  to  reaaonable  actomeya'  feea  cannot 
be  defeated  by  the  failure  of  tbe  railway  com- 

Sny  to  claim  Inr  Ita  answer  the  privilegea  con- 
Ted  upon  It  oy  the  statute.    Declining  the 
benefila  of  the  atatute  doea  not  abaolve  tba 


duty.  The  atatute  applies  alike  b 
~~  corporatlona  oonatructlog  or  operating  a 
llroad  and  to  si)  landowners  wbo  bring  an 
action  under  it,  ioclodlng  railway  corpiwa- 
tiona.  It  includea  in  Ita  claaaiflcallon  all  per- 
aona  and  corporatlona  rimllariy  altuated,  and 
aa  to  tbem  it  ia  general  in  ita  application.  It 
la  true  that  peraona and  oorporatloosoCher  than 


domain,  and  poaalbly  they  may  have  taken 
land  for  a  quaal  putHtc  purpose  without  mak- 
ing oompenaatlon  therefor:  but  the  huaineaa  ot 
such  peiaona  and  coiporstionais  ndicallv  dla- 
similar  in  Ita  character  aod  extent,  and  In  Ita 
effect  upon  public  and  private  latereata.  frtuB 
Chat  ot  railway  corporations.  This  difference 
coQBtitutea  a  proper  basla  tor  limiting  tbe  op- 
eration of  tbe  statute  to  corporatlona  and  p«- 
sons  operating  tallroada. 

The  reaaOD  and  public  policy  jualifylng  tlia 
provtsloDB  of  Ibla  statute  Hiving  reaaonable 
attorney^  feea  to  tbe  plaintiff  in  action* 
brongbt  under  it,  when  no  auch  allowance  la 
made  to  parties  in  ordinary  actions  tor  the 
recovery  of  land,  are  obvioua.  One  purpoa* 
of  tbls  provision  Is  to  Induce  by  tbe  prnmlaa 
of  Indennliy  for  the  exoenaes  of  tbe  Ifllga- 
tloD,  tbe  owner  whose  land  has  been  unlaw- 
fully taken,  nltboul  compeniation,  for  the 
Tieht  of  way  of  a  railroad,  to  wait  a  reaaon- 
able lime  before  bringing  an  action  lo  repoa- 
aeaa  blmaelf  of  It,  and  then  lo  bring  tbe  action 
under  tbe  statute,  ao  that  to  cue  his  rlriit  to 
recover  Ibe  land  la  eatabllahed,  tbe  rulwsy 
company  may  retain  It  by  making  cpmpenaa- 
DoQ  tberefot,  and  avoid  a  break  in  ita  right  of 
way.  whereby  Its  huaineaa  would  be  inter- 
rupted, to  the  Injury  of  public  and  private  in- 
tereats.    Another  purpose  of  tbe  atatute,  and 


GUiuKm  T.  OaiOMo,  M.  A  St.  P.  It.  Oo. 


potbapi  tlte  princlpaloDe.  U  toMnnpdraQwfty 
«oaipanlM  to  lespect  Um  conatltatlonftl  rigbu 
of  the  dtizen,  uid  to  diKhwge  their  dutlet  to 
the  pablic&nd  indlrldukli.  Buch  corponUona 
matt  bave  laod  for  tbeli  right  of  w&v  Id  order 
to  dlfciiarge  the  public  fuoclloiu  for  which 
thtj  were  creited,  ud,  to  enable  tbem  to  «c- 

r'n  such  land,  the  stale  haa  armed  them  wflb 
•overeign  powerof  emiaentdomaln.  Tbej 
are  therefore  charged  with  tb«  duty  of  acqair- 
ing  and  paying  for  their  Tight  of  war  Id  the 
maDDer  and  at  the  time  required  br  the  Con- 
etltutioD  and  law*  of  the  state.  Whea  they 
neglect  this  duty,  and  forcibly  take  poraenion 
of  the  land  of  another  for  ralliray  piirpoees,  or 
take  soch  poneaiion  with  the  lemporarj  cod- 
aent,  expressed  or  implied,  of  the  ok ner,  and 
oonaaonably  neglect  to  make  compensatloo 
therefor,  their  nonduct  menaces  In  a  measure 
the  public  peace  and  the  safety  of  the  imTCling 
public,  for  nothing  is  belter  calculated  to 
arooie  the  evil  passioce  of  men  than  a  waoton 
and  uaredressedinvasloD  of  their  conatltutioDal 
and  properly  tights.      Such  wilful  act  or  u: 


^._._   ....     ..  8  for  correcting  such 

abuses  and  as  a  matter  of  Justice,  to  give  to 
personslnjaredbysuch  act  or  neglect  Increased 
aamagea  or  indemoity  for  thebr  expenses  In- 
curred Id  Bctiona  to  right  their  wrongs  itj  al- 
lowlng^hem  double  coats  or  reasonable  attor- 
n^ya*  fees.  The  validity  of  the  statute  In 
qoestkni  li  supported  by  tha  cocsfderationa  of 
public  policy  and  Jnsilce  to  which  we  have 
referred.  It  is  not  partial  or  uoeonal  claas 
iMisIalioD;  it  doea  not  deprive  the  defendant 
of  its  property  wlibout  due  process  of  law;  nor 
does  It  violate  our  bill  of  rights  securing  to 
D  the  right  la  obtHiii  justice  freely 


I  property  wlibout  due  process  of  law 

It   violate   —  "*■'     *  -■^- 

«very  person  tl       „  , , 

and  without  purchase,  complelelv  and  without 
denial,  promptly  and  without  delay,  conform- 


costa  or  double  damages  In  actions 
way  companies  to  reeorer  damages  for  domes- 
tic_anlmtl8  killed  or  Injured  by  their  neglect. 
IE  already  snggesled,  it  Is  not  nec- 


statute,  so  as  to  restrict  its  operation  to  cases 
where  the  failure  of  tbe  owner  to  secure  com- 
peuaa^on  for  bis  land  taken  for  railway  pur- 
posea  is  due  to  the  wilful  act  or  luexcuaabls 


■wgtect  of  the  railroad  corporation.  Wa  cam 
conceive  of  probable  caaea  which  are  i.9t  wlthfn 
tbe  reaaoo  or  policy  of  tbe  statute;  tor  ex- 
ample, case*  where  tbe  railway  compauy  had 
In  good  faith,  as  It  bad  i«ason  to  believe^  law- 
f  ally  acquired  and  paid  for  Its  right  of  way, 
but  by  rcMon  of  a  forged  deed,  or  some  error 
of  Its  attorney  In  tbe  condemnation  prooeed- 


way.    Upon  the  qnestion  whether  o\ 
cases  must,  on  constitutional  grounds,  be  ex- 
eluded  from  the  opermtion  of  tbe  statute,  we 
express  no  opinion,  and  leave  it  so  open  qoea- 
tlon,  to  b«  decided  when  it  sriae^ 
Jiidgmtnl  affirmtd. 

Oftntr.  J.: 

I  concur  In  the  reault,  bnt  am  of  the  opinion 
that  the  statute  cannot  be  held  constitutional 
as  applied  lo  all  the  different  cases  which  may 
come  within  ita  terms.  Tbe.  legislature  baa  a 
perfect  right  to  provide  for  redresiing  a  class 
of  wrongs  by  Impoeiiig  extra  coats  in  the  suit 
brought  to  vindicate  tnoae  wrongs,  providing 
the  claie  aelecied  by  tbe  legislature  la  dlSerent 
in  some  essential  particular  from  all  otfaw 
wrong*,— if  the  basts  of  claadflcation  is  a 
proper  one.  Ejectment  cases  to  recover  land 
occupied  as  a  r^ht  of  way  are  often  defended 
In  bad  faith,  or  without  color  of  right,  or  with 
a  nocligent  dluegard  for  the  truth  as  to  th« 
merlta  of  tbe  controversy,  A  railroad  com- 
pany enjoys  peculiar  privilegea  for  tbe  proleo- 
tlon  of  its  franchises,  and  to  prevent  the  inter- 
ruption of  the  public  service  la  such  caaea,  and 
tbe  legislature  may  well  {>iovlde  means  to  pre- 
vent the  abuse  of  those  piivlleges.  AaappUed 
to  proper  cases,  tbe  statute  is  clearly  constitu- 
tional; but  when  the  defendant  has  color  of 
right,  la  acting  In  apparent  good  fallb,  la  not 
negligent  In  falling  to  ascertain  the  truth  or 
merits  of  Its  defense,  and  Is  not  In  any  manner 
abuslnc  Its  privileges,— aa  applied  to  such 
cases,  I  am  of  the  opinion  that  the  statnte  Is 
uncoDHtitutlonHl,  I  am  also  inclined  (o  think 
that,  if  we  bad  before  us  the  record  brought 
up  OD  the  former  appeal,  this  would  be  such  a 
case.  But  there  fi  nothing  before  us  on  thb 
appeal  but  the  complaint,  flodlnga,  and  judg- 
ment. Every  presumption  is  in  favor  of  the 
regularity  of  the  proceedings  of  tbe  court  be- 
low, and  I  am  therefore  of  tbe  opinion  that  the 
Judgment  appealed  fiom  should  be  afHrmed. 


NORTH. DAKOTA  8UPBEMB  COUBT. 


James  R.  OAOB.  Appt., 

% 

Asa  FI8H£R,  iiOptl 
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Note.— For  voUiia  ti 
■ee  note  to  Oarke  v.  Oei 
D.  Qa.)Ui,.a.A.aa& 
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riffhc  to  ooDtrol  tbe  itook  of  anotberand  vote  tt 
at  a  Blookboldera*  meeting,  where  ttie  toln  pur- 
pose 1B  to  seoura  oontiol  of  the  oorporatlon  br 
the  use  of  auoh  atook. 

8.  Tli«c«for*  whea  •meli »  ooatntet  hma 
beoB  in«d«i  and  on  tbs  stTeniitti  of  it  ttie 
ptmntsae  baa  luftered  to  pus  beyond  bis  eonCrol 
Stook  wtitob.  Id  oonneaCion  wltb  stock  nwned  br 
him.  would  bavB  glTeii  him  oantrol  of  the  oor- 
poralloD,  and  thareaner  the  promisor  tbVeateoa 
to  aell  hla  stock  to  tha  oppoatni  raotlon,  and 
ttaua  live  tliem  oontrol  at  tin  oorporatloD,  and 
ttie  promlBBe,  to  nve  hlmsslt  bom  dnreot  In 
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bia  projeot  to  secim  oontiol  of  tbe  oorpormUon.  I 
purchase!  snoti  itock  at  a  HKure  mooh  In  eioeaB 
OT  Ita  DonnBl  market  value.  Buob    oontract   of 
pDrebwee«nnottbcrearterbemotnde<l.butthe 
puTcbaier  mmt  pa;  tbe  itlpulsted  prloe. 
8.    A.  contract  to  mllaw  mtu>tb»r  to  eoa 
trol  the  TOtiiv  **'  ■tock,  baaed  upon 
promlae  ol  tbe  one  who  it  10  cootro!  sucb  elook 
to  aecnire  for  tbe  oirner  of  the  siooli  an  offli 
tbe oorponMon.  l«lllBBal;aiiitthewholeconl 
It  Told,  altbough  tbe  lllegail  conaltlcrBtjan 
the  promUe  to  sooure  for  ihe  owner  of  tbe  ■ 


(noramber  11,  IBHL) 

APPEAL  bj  plafotlff  trom  a  Judgrnent  oT 
the  Dlitclct  Court  for  Burleigh  Couot^ 
In  favor  of  defendant  In  ao  action  brought  to 
recover  tbe  amount  alleged  to  be  due  on  * 
promlsMiry  note.     ReverMea. 

Tbe  factB  are  staled  in  the  opinion. 

MettTt.  Newton  &  pKttercom  and  B.  Xb 
01»Bpell>  for  appellant: 

Tbe  defendant  was  not  induced  to  nuke  tha 
oontract  by  fraud  or  undae  Influence. 

Fraud  Is  tbe  intentional  and  succeaaful  em- 
ployment of  anj  cunning,  deception,  or  artifice 
used  lo  drcamvent,  cheat,  or  deceive  another. 

1  Story.  Eq.  Jur,  6  186. 

There   nas  no  relation  of  trust  and  confl- 


of  public  policy,  that  a  nritlen  contract 
should  be  set  a«i<Je  upon  the  ground  of  fraud 
nolesB  the  proof  be  clear  and  strong. 

MeOaU  V.  ButhiteU,  41  Minn.  87. 

If  FlsheT  nas  Induced  lo  buy  Che  Oage  slock 
bj  means  of  fraud  or  undue  influeoce,  Hlill  be 
ratified  and  leafllrmed  tbe  con irtict  repeatedly, 
vflb  fall  knowledge  of  all  tbe  facts. 

A  person  who  la  Induced  to  part  with  hla 
properly  in  a  fraudulent  contract  may,  on  dis- 
covertog  tbe  fraud,  avolil  Ibe  contract  and 
claim  a  return  of    what  had  been  advaoced 

But  if  tbe  one  defrauded  would  dtsafHrm  the 
contract  be  must  do  so  at  the  earliest  pracllc 
able  moment  after  the  disttovery  of  the  cheat, 

Mot»on  T.  Bovet,  t  Denio,  69,  48  Am.  Deo. 
get;  MeCuOoeA  t.  Sectt.  U  B.  Mon.  Iia.  06 
Am  Dec.  561;  SeMffer  r.  DieU.  88  N.  T.  800; 
Bach  V.  Tue/i,  126  fl.  T.  58;  Grymu  v.  Bandr 
tn,  98  U.  a.  &5.  2S  L.  ed.  798;  tkU  v.  Eeepert, 
ttt  Kan.  100;  Dtnna  v.  Jona.  44  N.  J.  Eq,  618: 
Orookt  T.  Mppelt,  44  Minn.  389;  Portant  t. 
MeKittlen.  06  MIod.  464. 

Tbe  alleged  contract  whereby  Gage  agreed 
to  vote  bis  stock  with  Fisher  for  certsln  direc- 
tors, whereby  Gage  agreed  not  lo  sell  bis  stock, 
nor  permit  It  to  be  voted  ajtalnst  Plaber,  and 
wherein  Fisher  as  an  Indtfidual  aiireed  for  the 
First  National  Bank  that  be  would  makeQage 
a  director  and  give  him  employment  as  cashier. 
Wat  void  from  public  policy.  There  can  be 
DO  rescission  of  such  a  contract  and  a  court 
will  leave  tbe  parties  where  it  finds  them. 

Jfarfi'n  V.  Wad*,  87  Cal.  16H;  Mota  v.  Seo't, 
84  Ala.  n08;  Williamt  v,  Montgnmery,  6S  Hun, 
416;  Nod  V.  Drake.  38  Km.  260.  43  Am.  R' 
163;    Weodruff  v.   WentmtHh,   188  Hbeb.  S( 
Guernteg  t.   Oook,  120    Uati.  001 ;    Forbei 
81  L.R  A. 


Eq.  a.„ 

To  eatabliah  our  claim  we  are  only  required 
lo  produce  and  prove  tbe  promissory  note. 
We  do  not  touch,  we  are  not  required  to  refa 
to,  tbe  contract  behind  it  to  establish  otit  de- 

2  Kent,  Com., 588:  B]ttk  ▼.  AOtee.  26  Tt.  184, 
63  Am.  Dec.  064;   Lariton  v.   WiOnir.  1  N.  D. 

M;  H'arr«n  V.  CAapman.  100  Haas.  87;  Witbm 
Wtbb,  20  Ohio  St.  481,  a  Am.  Rep.  664. 

Mr  Ales»nder  Hnghea,  for  reapondent: 

Tbe  evidence  sustains  and  supports  the  an- 
awer,  and  establisbes  that  the  defendant  was 
induced  to  make  the  contract  of  purcbaae  bj 
fraud  and  undue  Influcuce. 

The  burden  of  proof  is  on  the  plaintiff  to 
show  afflrmaiively  that  tbe  transaction  waa 
fair,  open,  and  free  from  the  least  spark  of  im- 
pCMllloa,  and  Ibat  the  defendant's  consent  wat 
not  obtained  by  any  oppreasioo,  undue  influ- 
ence, or  undue  advantage  taken  of  bit  CMutt- 
tkia,  situation,  and  necessities. 

Buntaker  v.  SturoU.  29  CaL  14S;  BmMny. 
FbrUr.  7  Watts,  ^7;  Shaker  v.  Stadt,  7 
Blsckf.  179;  Blgelow,  Fr.  p.  860,  note  0; 
Piatt  T.  SnipeM,  iS  Ark.  21;   nxton  t.  Haia, 

69  Mo.  115;  ^one  v.  Wood.  86  HI.  60S;  EnU  v. 
Ptrkirti,  8  Wend.  636;  Oigoed  v.  Franktin,  8 
Johns.  Cb.  1, 7  Am,  Dec.  6iS:  Bureh  v.  Aiia, 
10  Tex.  319,  60  Am.  Dec.  164;  TempU  v. 
Soolcer.  6  Vt.  340;  Chickering  v.  Lfnvejoji,  13 
Maas.  01;  Thornton  v.  Ogdtn,  113  N.  J.  Eq.  723; 
WitKn  T.  Wattt.  9  Hd.  487;  Oib»on  v.  -Irye*, 
8  Ves.  Jr.  376;  MeOi>rmiek  t.  Matin,  B  Btackf. 
GOB;  BramoTa  ▼.  Jfiwrt,  80  111.  80S:  Pom.  £q. 
Jur.  ^  963. 

Upon  Ibe  subject  of  taking  advantage  of 
one's  necessities,  it  Is  held  that  when  a  pcnoD 
Is  encumbered  with  debts  sod  the  tact  is 
known  to  tbe  person  with  whom  be  contracts, 
who  avails  himself  of  itto  eiaclanunconKion- 
able  value,  equity  will  relieve  npon  account 
of  tbe  advantage  of  bardnhlp. 

Hough  V.  flvTit,  2  Ohio.  49^,  10  Am.  Dec 
069,  notes,  073-570;  McDonald  t.  Seaum.  9 
Cow.  189,  14  Am.  Dec  481;  EeOeji  v.  Capiiee. 
SR  Ehd.  474,  88  Am.  Rep.  179;  Cutlerv.  Om,  B 
Mas.s.  357;  CvlUr  v.  Jehnion,  Id.  iKUiiuter 
V.  Walft,  12  Mass.  860;  Greer  v.  Twed,  18 
Abb.  Pr.  N.  a  427;  Judge  r.  Wilkini,  19  Ala. 
76-'>;  Set/movr  v.  D^nej/,  8  Cow.  444,  10  Am. 
Dec.  270;  Parmdet  t.  Cameron.  41  N.  Y.  896; 
Buttelt  V.  Beberti,  8  E  D.  Smith,  818;  Joa»m» 
V.  Ooilvie,  49  Uinn.  664,  ID  L.  R.  A.  876; 
Pom.  Eq.  Jur.  g  928;  SmM  t.  Ouff,  «  Maule 

&  a.  160. 

Tbe  burden  ot  proof  is  on  plaialiff. 
Sfiint  V  Weigl^.  22  Pa.  188:  BunA  y.  amtA. 
lOTei.  ai9,65Am.  Dec:168:nnMeT.  Ct>nteU. 

70  N.  T.  98,  81  Am.  Rep.  428;  Dowtnn  t. 
Mitthttt,  30  Pa.  440;  Eerr,  Fraud  &.  Hittake. 
pp.  182,  18S;  37  Am.  A  Eng.  Enc  Law,  pp. 
46&-468,  notes. 

Where  one  of  tbe  partioa,  from  dislreea, 
undue  Influence,  or  oppn'stion,  enters  into  the 
contract,  the  onus  of  proof  rests  00  the  party 
who  seeks  (0  uphold  it,  to  show  that  the  con- 
sent of  tbe  psriy  was  not  obtained  by  r^aaoa 
of  any  undue  advantage  taken  of  hit  poaltlon, 
or  undue  influence  exerted  over  bfm. 
I     Pom.  Eq.  Jur.  ggSOO-367,  cuetdlad,  SSM8>- 


..CoeH^lc 


Gabs  v.  Fumn. 


tU,  SBl;  4»rJfet  t.  Amnoa,  47  Tex.  189; 
A»eg  y.  Dewes  2S  Fa.  418;  A^ppey  t.  VObr, 
1  JODca,  L.  479.  es  Am.  Dec.  IBT;  Blgelow, 
Ft  ;  Enr,  Fraud  &  UisUke.p.  188;  MeCormiek 
T.  MaUn.  6  Blackf.  309;  iri^iim  t,  Watt*,  9  Hd. 
SSd;  Ditmutei  t.  TVrry,  Walk.  (Hub.)  197. 

Atoppel.  acqalBsoence.  naiTer,  and  rattflca- 
lioD  Biv  afflrmallve  defeiiKa,  and  mmt  be 
ideaded  to  te  available. 

BoUry-T.  Fctey (Sei>.)fi\  N.  W.131;Jf«(MU 
Jftn.  Cb.  T.  Wairov*,  23  U.  B.  App.  13,  01  F«l. 
Bep.  168;  Arcs  t.  Langcbn,  99  U.  8. 581, 95  L. 
«d.  421. 

Tiie  oontract  attempted  to  be  proTed  by  tbe 
irfatntlS  ia  not  votdable  sad  liable  to  be  made 
obHgalory  by  subaequent  rallflcation.  It  was  ab- 
MtlnlelyToId  and  vai  Incapable  of  Tsliflcatlon. 

Bnize»  V.  Bryant,  60  Hfch.  186;  /.von  *. 
Waido.  Se  Hicb.  8S9;  Eeir,  Fraud  &  Hiitake, 

&29C;  OutiOertand  Coal  A  I.  Oo.  \.  Sktrman, 
Hd.  IK 

If  the  orif^nal  oDdue  fnflueiice  atll]  remain*. 
or  if  the  act  wae  rimply  a  contiDaatlon  of  tbe 
former  iTaaaacttoD,  or  if  tbe  parly  wrongly 
snppoaee  Ibiit  tbe  orlgioBl  cooira^  or  traDS- 
aciion  ia  itill  binding  upon  tilm  and  be  has  not 
knowledge  of  sU  hisown  rlgbts.  no  act  of  con- 
flnoallon.  bowever  formal,  Is  effectual. 


460,  TT  Am.  Dec.  BIl;  MeCormiek  f.  Matin,  G 
Blackf.  609;  Uumberland  Goat  it  I.  Co.  t.  Sker- 
man.  80  Barb.  963;  UAfrry  v.  NeiMom,  3  Terg. 
869;  Mojon  y.Piipnt,  48  L.  J,  Ch  240;  21  Am. 
A  Ena.  Ene.  Lav,  pp.  79.  80,  note  2;  Cortland 
M/g.  Co.  T.  PlaU,  88  Mich.  419;  TnTkingfn  y. 
Pureit,  128  Ind.  1t<2,  9  L.  a  A.  607;  WMt- 
oimb  T.  Dtnio,  63  Vl.  8tJ3;  Marttim  t.  Simpaon. 
64  Cal.  19I;  Andrew*  t.  HentUr,  78  TT.  B.  6 
WbU,  264,  IB  L  ed.  787. 

The  BgreemeDt  between  Qage  and  Fiaber  in 
mbsianfe  and  effect  was.  thttt  Fisher  would 
purcbsse  Ihc  two  adilltiunal  shares,  surrender 
Um  control  of  the  Sfauw  stock,  lake  hfm  inlo 
the  combinailOD  forming  the  maJoriTy,  and 
Qage  wa«  tn  vole  bis  stock  at  the  eniulng  elec- 
tion for  Ibe  dirrciora  which  ibey  bad  mutually 
Wreed  upon.  Tbe  evidence  clearly  and  con- 
dnsirety  showa  that  It  was  their  intention  to 
improTe'  Ibe  management,  build  up  tbe  lotlitu- 
tion,  and  thereby  benefit  all  the  stockholders 
tbeteof.  Such  an  agreement  is  not  contrary  to 
pub  ic  policy  and  i*  valid. 

Cook.  Stock  &  biockhnlders,  %  618.  and.cascs 
died;  Hacemener  v.  Bavtmrgtr,  11  Jones  &  S. 
606.  Affiimed  86  N.  Y.  618;  Fmld*  r.  7aU*, 
•  67  lU.  416,  II  Am.  Rep.  94;  T«apU  t.  Albany 
S&IICO.S&  Barb.  844;  Fitker  t.  Svifi.  36 
Hun,  641;  Burnet  t.  Brown,  80  N.  T.  627, 
Jloti/ty  T.  Mbrffan  [Pa.)  6  Cent.  Rep.  637;  Tmo- 
vanda  VaOey  A  O.  U.  Co.  v.  yew  York,  L.  S. 
A  W.  &.  Co.  42  Hun.  496;  Fremont  t.  Stone. 
49  Baib.  169:  JVoae*  *.  Senll,  84  Ala.  608;  b^ate 
\.  Smitli.  48  Vt.  206;  Woodruff  v.  Wentvortb, 
138  MasH.  809;  Prnder  v.  LvJungten,  L.  R  0 
Ch.  Di7.  70;  ^in«y  v.  WhUe,  68  K.  T.  870. 

If  tbe  plaiQiifl's  statement  of  tbistranaactloD 
tie  irue  he  caunot  abandon  or  waive  tbe  alleged 
lile^ial  pan  ibereof.    It  Uinled  the  whole  ti^s- 

Snwn  T.  TarkingUm,  TO  U.  S.  8  Wall.  877, 
18  L.  ed.  26B. 

If  any  put  of  (lie  oitire  conridenttlon  for  a 
81  L..R  A. 


firomiBe,  or  any  pert  of  tbe  entire  promlae,  tie 
illegal,  whether  by  statute  or  common  kw, 
the  whole  contract  is  void. 

Oraig  v.  Mimuri,  89  U.  B.  4  Pet.  410,  7.  L. 
ed.  908;  Barth  y.  Jfvtt.  29  17.  8.  4  Pet.  184,  7 
L.  ed.  826;  DonaUen  t.  Urnua,  6  Dana,  91; 
Brtntn  v,  Lansford.  B  Bibb,  500;  1  Parsoos, 
Contr.  880:  BxneilmTgh  y.fittinn«r,%  Vt.23;  Deer- 
ing  T.  Chapman.  22  Me.  488.  89  Am.  Dec.  592; 
miton  T.  Simst,  6  Pa.  '462.  47  Am,  Dec.  422; 


67  Hiae.  418;  FtUfific  Qvamt  Co.  v.  MuUm.  6C 
'la.  SSB. 

A  party  to  an  illegal  contract  may  set  up  its 
DIegalily  wben  it  Is  soufcht  to  be  enforced 
against  him,  thongb  he  cannot  enforce  It. 

Baa  y.  GoppeU,  74  V.  S.  7  Wall.  642,  19  L. 
ed.  244;  TyUe  y.  Tafet,  3  Barb.  222;  Barton  y. 
Part  Jaeiuon  A  V.  F.  PI.  Soad  Ca.  IT  Barb. 
897;  Oraig  v.  MieeovH.  29  U.  B.  4  Pet  486,  7 
L.  ed.  912. 

Tbe  court  will  not  lend  Its  aid  to  enforce  a 
contract  which  grow*  out  of  or  ts  connected 
with  an  illegal  act.  or  to  recorer  thereon, 

Barttm  t.  Port  Jaekmm  A  U.  F.  PI.  Boad 
Co.  tupra;  Bttni  v.  Sniekerhaeker.  5  Jobns. 
897;  lleBlair  y.  OUbet,  68  tT.  S.  17  How.  282, 
15  L,  ed.  182;  Pratt  v,  Adamt,  T  Paige,  615; 
DeGroot  y.  VanDvur,  20  Wend.  880;  Pen- 
ninglon  y.  Totentend,  7  Wend.  278:  Pepper  y. 
Haiffhl.  SO  Barb.  429;  Basden  y.  Datit,  3  Mc- 
Lean, 278;  MUney.  Hvher.  Id.  813;  Brown  ». 
Tajkington,  7011.  8.  8  Wall.  377,  18  L.  ed. 
865.  Bom  y.  Truax,  81  Barb.  861. 

That  tbe  defendant  is  not  in  pari  ddieto 
with  tbeplaintiffiaBhowD  to  Poineroy'a  Equity 
Jurispruaence,  g  403,  and  authorliles  cited. 

The  parties  are  not  in  pari  drfvrfowhen  pub- 
lic pollcj.  fa  advanced  by  allowiug  eilber,  or 
the  one  most  eicusable  of  the  two.  to  sue  for 
relief,  and  be  restored  to  bis  original  poaltion. 

Vaviee  v,  London  A  P.  Marine  Int.  Oo.  L. 
R  8  Ch,  DIt.  469;  1  Pom.  Eq.  Jur.  p.  433. 

When  one  party  arts   under  oppression,  In- 

Iuwice,  hardship,  undue  influence,  or  a  great 
Dequalityof  condition,  altboueh  he  may  be 
in  delieto.  he  la  not  in  pari  ddieto,  and  may 
have  relief  in  equity. 

PRotm  V.  Cter*,  19  Conn.  431,  60Am.  Dec 
268;  Pincktton  v.  Brown.  8  Jonea,  Eq.  494; 
FreAm  y.  Celt,  41  Barb.  818,  Qoodenovgh  y. 
Spencer.  15  Abb.  Pr.  N.  S.  248,  48  How.  Pr. 
847:  1  Biorj,  Eq.  Jur,  800;  Foiey  v.  Oreene, 
14  R.  I.  618,  61  Am.  Rep.  419;  Bayleg  v.  Witf- 
iame,  4  Qiff.  688;  Ttiomae  *.  Richmond,  79  V. 
8.12  Wall.  S58.20L.  ed.  466. 

Tbe  maiim  In  pari  d^ietu  potior  eil  eon- 
dito  d^endentit.  does  not  apply  to  a  case  like 
this  raised  upon  tbe  grounds  of  public  policy. 

Cone  V.  RvM»ea.  ifTS.  J.  Eq.  208;  1  Story. 
Eq.  Jut.  g  898,  and  cases  died:  1  Pom.  Eq. 
Jur.  g  408,  cases  cited;  Tra/^y.  Taimage,  14 
N.  Y.  162,  67  Am.  Dec.  188;  Oartiiy.  Leavitt, 
16N.  T:  9;  Whitey.  Franklin  Bank,  22  Pick. 
181:  Lowell  y.  BoHon  A  L.  R.  Corp.  23  Pick. 
89.  84  Am.  Deo.  88;  BeUamg  r.  BeOamy.  6 
Fla  68;  Preeeott  v.  yorrit,  SSV.  B.  101. 

Tbe  coDitsct  under  wbicb  tbe  plaintiff  seeka 
to  recover  is  wholly  void. 

AUy   T.    Moor.  61  N.  H.  408;  SniKbr  v. 
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WOtf,  88  Hlok.  194;  fhowOm  t.  Oangnm  A 
S.  mrtno  Oo.  m  N.  T.  S84;  Folw  t.  Bptir, 
100  IT.  T.  SSi;  Blibop,  Contr.  471:  Obluy, 
Oontr.  nth  ed.  p.  978;  PuMo  A  A.  FoUn  & 
€o.y,  TbyXor,  0  Goto.  I,4SAin.  Bep.  SI9;£'m- 
oun-  T.  0roy,  S6  Aik.  SSO,  W  Am.  Dec.  r' 
CotUnY.  MeKentie,  S7  Hiu.  418;  WOm 
WM,  80  Ohio  St.  4S1,  e  Am.  Rep.  061. 

Corliaa,  J.,  deliveied  the  opfnloDof  the 
court: 

We  have  leacbed  the  conclusion  id  this  caae 
that  we  must  dedde  against  the  delendontaDd 
nspondMtonbisowoaieoiT.  TftklDgtherlew 
of  the  facta  which  fa  moat  favorable  (o  him, 
w«  an  vet  compelled  (o  bald  that  he  baa  neither 
any  deienae  to  the  note  aoed  oa,  nor  anj  valid 
connterclalm  agaiaet  the  plaiatiff  for  money 
paid  by  him  to  plalDtlff  in  port  payment  of 
aucb  note.  We  wfU  Htate  our  reasons  for  this 
conclusion  as  briefly  as  the  complicated  nature 
of  tha  case  will  permit. 

The  action  Is  od  a  promlaaory  note  fot  $S,- 
000  given  by  defendant  to  plaintiff.  The  con- 
sideration for  the  note  was  the  sale  by  plnlotlS 
to  defendant  of  10  shares  of  the  stock  of  the 
First  NatioDal  Bank  of  Bismarck.  S.  D.  The 
date  of  this  transaction  was  December  19, 
1BB3.  The  capital  stock  of  the  bank  was 
tlOO.OOO,  dividsd  into  1,000  ahms  of  $100 
each.  For  some  time  prior  to  1888,  plaintiff 
and  defendant  bad  both  been  directors  of  this 
hank,  and  defendant  had  been  president  there- 
of. In  1888  plaintiff  was  dropped  from  the 
directory,  and  in  1880  the  dereudant  also 
ceased  to  be  a  director.  The  control  of  the 
bank  was  then  fa  the  bands  of  a  number  of 
stockholders,  who  acted  In  unison,  and  who 
were  more  or  less  hostile  to  defendant  and 
plaintiff.  Among  these  stockholders  were 
(3eorse  E.  Faircbild.  H.  R.  Porter,  sad  Dan 
iel  Elseaberg.  TbU  groupof  stockholders  will 
be  designated  in  the  course  of  this  opinion  as 
the  "Faircbild  inleresL"  The  defendant:  for 
the  purpose  of  securing  control  of  the  bank, 
began  purchasing  its  stock,  and  in  ttie  summer 
of  1803  he  found  himself  (he  owner  of  469 
shares  of  such  slock,  and  in  the  possession  of 
a  proxy  (o  vote  16  shares  more,  owned  by  a 
Ian,  ^aw.  Had  this  condition  of  affairs  re- 
mained unchanged  untii  the  next  annual  stock- 
holders'meeting,  in  January,  1898,  the  defend- 
ant would  have  been  master  of  the  situation, 
and  would  have  secured  full  control  of  the 
bank,  electing  his  own  board  of  directors,  and 
through  them,  such  officers  of  the  corporation 
aa  he  might  see  fit  to  elect.  While  this  con- 
dition eiisied,  the  defendant  claims  that  be 
was  Induced  to  part  with  bis  control  over  the 
Bhaw  stock  at  the  suggestion  of  plaintiff,  and 
under  bis  promise  to  allow  him  {the  defend- 
ant) to  control,  or  In  other  words  to  direct,  the 
vo^ng  of  this  stork  at  the  next  annual  stock- 
holders' meeting.  In  January,  1898.  Relying 
on  this  promise  of  the  plaintiff  to  defenclant 
who,  unquestionably,  could  have  voted  (he 
Sbsw  Block  at  such  meeting,  bad  be  so  desired, 
defendant  notifled  Hrs.  Bban  that  she  could 
sell  this  stock  to  the  Falicblld  interest.  The 
plaintiff  the  defendant,  and  Mrs.  8baw  were 
all  bosUle  to  the  Faircbild  interest;  and  the 
mottre  which  prompted  defendant  In  releasing 
his  control  over  the  Bhaw  stock,  and  In  «ug- 
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gesllng  to  Hn.  Bhaw  that  abe  aelllt  to  the  an- 
emr,  was  apparanUy  a  de«ie  to  IndoM  Oa 
Faircbild  Interest  to  asaume  the  beavteatpOMd- 
bk  burden,  without  at  the  same  time  gtriag 
them  control  of  (he  matorltv  of  the  slock.  D»- 
fetuUnt,  having  parcbaaed  two  more  slian^ 
was  now  the  owner  of  401  oharea;  and  when 
plalnUfT  promised  him  eootiol  of  his  ten  riianat 
defendant  felt  sure  of  a  majority,  and  dwic- 
fore  permitted  (be  control  of  the  Shaw  stock 
to  pass  from  him.  Plaintiff  now  held  the  bal- 
ance of  power.  The  PalrchUd  intereat  bwan 
to  bid  for  his  stock.  Finding  tiut  [riainufl. 
despite  his  [oomiae  to  allow  defendant  to  con- 
trol hla  stock  at  the  meeting,  intended  to  aell 
to  (be  enemy  unleaa  be  ((be  defendant)  par- 
chased  it  for  the  sum  of  $S,000,  he  flnaUy 
yielded  to  this  demand,  and  thecontract  of  sole 
was  entered  into  on  this  basis.  It  ia  not 
claimed,  hftwever,    that   plaintiff,  from  the 


advantage  of  the  neceseltlea  of  his  sltoation  U 
extort  from  him  an  exorbitant  price  for  the 
stock.  Fraud  Is  not  claimed,  except  oa  It  ts 
urged  that  plaintiff's  Bubsequent  conduct  was 
fraudulent  In  contemplation  of  law.  Two 
thousand  dollars  of  the  purchase  price  waa 
paid  at  the  time  of  sale,  and  the  note  In  auit, 
for  $3,000,  was  e:iven  for  the  balance  of  the 
conaideration.  ISubseqnently  the  defendan( 
paid  81,000  on  this  note,  and  thereafter  this  ault 
was  brought  to  recover  the  remaining  (2,000 
due  thereon,  with  interest  The  defendant  in- 
terposed as  a  counterclaim  a  claim  to  reooves 
back  the  88.000  so  paid;  having,  aa  be  insiato, 
rescinded  the  contract,  and  offered  to  leaton 
to  plaintiff  the  ten  shares  of  atock  delivered 
under  this  contract.  The  trial  conn  rendered 
judgment  In  his  favor,  both  on  the  plaintiff's 
claim  seainBt  htm,  and  on  his  claim  against  the 
plaintiff;  directing  that  the  note  be  canceled, 
and  that  defendant  recover  from  plaintiff  the 
consideration  paid,  namely.  88,000.  It  is  true 
that  the  plaintiff  claims— so  aweors— (bet  the 
aereement  between  him  and  tbedefendant  was 
that  he  would  give  defendant  tbe  preference  In 
purcbasinr  the  stock,  In  case  he  offered  aa 
much  torTt  as  tbe  Faircbild  interest;  end,  tf 
Ibis  be  the  case,  be  was  Beting  strictly  under 
the  contract,  in  ilemandiog  tbe  aum  of  8^,000 
for  bis  stock  from  the  defendant.  In  that 
event  both  law  and  good  morals  would  approve 
tbe  (;Durse.  But  tbe  trial  court  found  that  the 
contract  was  as  we  have  stated,  and  vre  will 
assume,  for  the  purpose  of  this  decision,  that 
this  finding  is  correct.  Tbe  defendant  cer- 
tainly cannot,  and  he  does  not,  claim  that  he 
proved  a  case  more  favorable  to  himself  than 
tbe  findings,  nor  does  he  pretend  that  be  can 
ever  establish  a  aironger  case  on  another 
trial. 

Taking  these  findings  as  the  basis  of  onr  de- 
cision, we  are  very  clear  that  tbe  court  erred 
In  dedding  the  case  in  favor  of  the  defendant 
"The  court  erred  in  its  conclusions  of  law  that 
tbe  facts  found  eatablisbed  a  defense  to  the 
note,  and  also  a  valid  counterclaim,  for  the 
8S,000  p^rt  on  account  of  the  pufcbase  price. 
We  regard  the  contract  for  tbe  sale  of  tbe  ten 
shares  of  stock  for  8^,000  aa  entirely  legal, 
and  we  do  notconsldertbat  tbedefendant  is  in 
position  legally  to  claim  (bat,  because  an  nn- 
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coMCfouble  price  wu  extorted  from  him  on 
accounlof  UieDecessfileaofthesituBtjoD,  heboB 
■nj  rirbt,  after  baving  witb  full  knowledge 
of  tbemcUEobmltledto  tbedemaDd,  toresdnil 
.the  contraclbedeliberateljiUBde.  If  it  istrUe 
(but  ve  expreee  do  opiDloo  on  tbia  qaeelion  of 
tnct)  tbal  Ibe  plaiuliS,  after  havlDg  lodaced 
tho  defendant  lo  part  wilb  the  conliol  of  the 
corpora tioD, by  leiting  the  Sbaw  stock  slip  frum 
bim  on  promlM  to  substitute  bis  (plaiatift's) 
stock  foi  the  f^hsw  Block,  and  to  allow  defend- 
ant to  use  the  plaintia's  itock  ai  be  (the  de- 
fendant) could  bflve  used  the  Shaw  stock  at  the 
next  annnal  meeting,  bis  subeequent  conduct 
in  repudiating  his  agreement  waa  an  act  o( 
KToas  pei^dy,  and  Ibe  usiog  of  hia  power,  nn- 
der  such  circa  mslances,  to  coerce  the  defend- 
ant Into  paving  an  eiorbitanC  price  for  this 
stock,  which  was  worth  in  the  geneial  market 
not  over  $500,  was  base  and  dishonorable  in 
(be  extreme.  Bat  tbe  decision  of  Ibis  case 
tnnii  OD  a  larger  q  nest  ion,— the  qtieelion  of 
public  policy.  There  is  no  pretense  that  plain- 
tiff was  guilt;  of  any  fraud  to  tbe  aale  en  tbe 
■lock.  The  parties  both  dealt  at  arm's  teogth . 
Tbeie  wasnoconcealmeutof  anj  fact  There 
waano  mlsTepresentation.  Wbatever  relation  of 
confidence  nhicb  theretofore  existed  between 
the  plalntlflftnd  defendant  mast  have  ceased, 
whatever  esteem  which  the  defendant  bad  en- 
tertained for  the  plaintIS  must  bare  instantly 
perished,  when  he  was  oonfiouled  by  tbeptain- 
tHf  with  this,  to  the  defendant,  unconscionable 
demand  that  he  pay  bim  $5,000  for  stock 
which,  aa  defendant  ondentood,  the  platntlff 
bad  agreed  be  was  to  have  tbe  ricbt  to  use  at 
the  meeting  without  compenaaaon.  What- 
erer  defendant  did  atthis  time  must  bare  been 
done,  not  cbeerfnlly,  in  a  spirit  of  confidence, 
but  relnctaiKly,  with  anger  In  hia  heart,  and 
therefore  with  no  disposition  no  his  part  lo 
field  to  any  demand,  except  so  far  ■•  coerced 
by  tile  necesBitiea  of  bis  position. 

It  Is  said  that  plain  tin  bavin p  by  bis  prom- 
ises Induced  llie  defendant  to  place  falnuelf  lo 
Ibe  plain  tiff's  power,  the  plaintiff  should  not  be 
allowed  lo  take  adranlage  o  t  the  situation  to  ex- 
ton  from  him  an  eiorbllaot  price  for  Ibe  slock. 
The  fallacy  of  this  reasonlni;  lies  In  its  untena- 
ble assumption  that  defendant,  at  the  time  be 
booght  the  stock  for  $.%000.  under  tbe  stress 
of  necessity,  could  have  malntainpd  an  action 
against  plaintiff  to  compel  the  specific  perform- 
ance t)y  bim  of  his  contract  lo  allow  defendant 
lo  vote  his  (the  plalutlfTs}  stock.  If  at  the 
time  defendant  agreed  to  pay  $S,000  for  this 
property,  he  was  powerless  losecure  redress  In 
a  court  of  equity,— if  at  that  time  the  plaintiff 
could  not  be  compeilad  to  permit  bim  (tbe  de- 
fendant) to  vote  the  atock,— then  plalnUH  Itad 
a  perfect  legal  right  to  sell  to  whom  be  pleased, 
for  aoch  price  a*  be  oould  obtain,  and  there- 
fore bad  an  undoubted  \ogti  right  to  sell  tode- 
fendant  for  $6,000,  ao  long  as  defendant,  be- 
uig  nnder  no  other  pressure  than  that  of  his 
Mcesstties,  agreed  to  pay  that  sum  for  it. 
Defendant  has  uo  rl^ht  to  insist  that  be  waa 
nnrapectedly  placed  at  this  peculiar  :posltkiti, 
relying  on  the  promiie  of  plaintiff;  for,  if  It 
was  a  DTomlae  which  a  court  of  eqtdty  would 
not  enfoice.  he  bad  no  right  to  rely  on  aueh 
promiae.  He  waa  bound  to  know  that  the 
(dahitlff  might  nfoae  lo  carry  out  hia  agree- 
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ment,  and  that  in  that  event  he  (tbe  defendant) 
would  be  pov^rless  to  compel  its  performance^ 
but  must,  to  save  himself  from  being  baffled  in 
bis  scheme,  buy  the  stock  atsuch  a  figure  as  it 
could  be  purchased  for.  Even  assuming  the 
contract  to  allow  defendant  to  control  the 
stock  to  be  valid,  so  that  its  breach  would  sub- 
ject plaintiff  to  liability  for  damages,  still  de- 
fendant' cannot  use  the  breach  of  that  prom- 
Ise  as  a  basis  for  rearing  upon  it  this  argu- 
ment Ibat  plaintiff  took  advantage  of  his  neces- 
sities, unless  Bucha  contract  could  be  specific- 
ally enforced  In  equity.  Plaintiff  had  a  legal 
riehl  to  take  advantage  of  bis  necessity, 
and  esactaucb  price  as  he  could  under  the  cir- 
cumslonces  secure.  If  he  could  not  be  com' 
pelled  by  a  court  of  equity  lo  allow  defendant 
to  vote  tbe  stock.  It  pfainilB  could  break 
tbls  promise  without  liability  for  daoiages,  y 
because  it  was  void,  be  could  charge  what  be 
chose  for  the  slock,  and  defentlBnt  would 
have  no  lega)  ground  for  complaint.  So  i( 
tbe  breach  of  this  promise,  assuming  It  to  be 
valid,  subjected  bim  to  liability  only  for  dam- 
ages, he  yet  could  break  it,  and  compel  the 
defendant  to  buy  the  stock  and  pay  bim 
what  he  asked  for  it,  without  rendering 
himself  lisblelothe  charge  of  having,  in  legal 
contemplation,  eitorled  an  uncontclonable  con- 
tract from  the  defendant.  Suppose  that  tbe 
contract  was  valid,  and  that  its  breach  would 
have  subjected  the  plaintiff  to  liability  for 
$600  damages.  He  mif  hi  hate  broken  it,  and 
then  have  takes  the  podtlon  that  while  he  was 
liable  for  tbeae  damagea,  be  yet  bad  the  nn- 
doubted  legal  ripht  to  break  such  contract  and 
incur  luch  UaUlitT,  aul  thereupon  tell  ihe 
stock  to  whom  be  [ueased,  without  being  liattle 
for  anythioft  more;  and,  if  the  defendant  de- 
aired  to  purchase  on  the  same  terms  as  another 
person  had  offered,  be  bad  a  legal  right  lo 
make  a  new  contract  of  sale  with  him  (the  de- 
fendant), and  tbe  contract  would  be  as  valid 
as  a  aale  to  a  stranger.  Tbe  defendant  could 
not  complain  ibat  an  unfair  advantage  had 
been  taken  of  bim.  for,  If  it  is  the  law  that  • 
court  of  equity  will  not  enforce  such  an  agree- 
ment aa  tbe  original  one  in  this  case,  but  will 
leave  the  party  to  bla  action  for  damages,  then 
defendant  was  bound  to  know  that  he  was  all 
the  time  at  tbe  mercy  of  the  plalDllff,  who 
might  at  any  moment  repudiate  the  contract, 
without  other  liability  than  for  damagea;  and 
tbe  defendant  was  In  thla  position  because 
he  had  failed  to  take  tbe  precaution  lo  secure 
a  promise  that  would  fully  protect  bim.  He 
has  no  legal  rlEbt  io  appeal  to  equity  for  re- 
lief because  tbe  plalntlB  took  advantage  of 
this  struggle  for  supremacy  to  exact  from  bim 
(defendant)  an  enormous  price  for  bis  stock, 
if  be  (Ibe  defendant)  failed  to  secure  from 
plaintiff  such  a  contract  to  protect  him  against 
such  exaction  as  a  court  of  equity  would 
enforce  for  hia  protection.  Before  this  prom- 
ise to  allow  tbe  defendant  to  vote  the  atock 
waa  made,  plaintiff  ml);ht  have  sold  his  stock 
to  defendant  for  $6,000  without  the  poaslbiliu 
of  any  rescission  of  tbe  contract.  If  defend- 
ant saw  St  to  let  tbe  Shaw  atock  go,  without 
securing  in  place  of  it  an  agreement  that  be 
oould  enforce  in  equity  against  the  platntlff, 
and  without  securing  tbe  plalntllTs  stock  It- 
self, heTulanivIly  rellnquahed  Us  vatitage 
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fTOuud  wtthoDt  taking  Um  precaution  to  pro* 
tect  bimMlf  lenlly,  and  tTiiil«d  hlmaeK  and 
hlBinleresutotDeboaorof  the  platD  tiff;  know- 
ing fnll  well,  ta  be  teaUflea  hlnueK,  that  Uw 
plaintiff.  Id  tbe  Impending  atruggle  foi  ni- 
piemacj,  wonM  be  eorely  lemptea  to  deeert 
him,  and,  being  onlv  human,  mi^t  fall. 

If  we  ahouEl  affirm  this  Judgment,  we 
wodd  givs  the  defendant  all  the  benefit 
he  conld  have  obtained  from  a  decree  of  spe- 
dflc  pertornunce.  rendered  before  the  atock- 
boldcia'  meeting,  that  defendant  be  allowed  to 
vole  the  alocb.  Defendant  would  recover  bis 
money;  plaintiff  would  have  back  bis  stocbi 
and  His  undlaputad  that  defendant  has  in  fact 
voted  tbe  stock  in  the  manner  be  deaired  to 
vote,  and  baa,  tbrousb  the  use  of  this  stock, 
aeeured  control  of  the  ootporation.  We  are 
aatisfled  that,  both  on  principle  and  under 
toond  authority,  tbe  true  rule  ii  that  a  court 
of  equity  should  never  specifically  enforce  a 
oonlract  by  which  one  person  agrees  that  an- 
other should  control  bU  Mock  without  pur- 
obadng  it,  where  tbe  sole  gnmnd  of  the  ap- 
peal to  equltv  Is  the  desire  of  tbe  party  mak- 
ing the  appeal  to  secure  control  of  a  corporalJoD 
through  the  use  of  the  stock  be  Is  thus  seekiog 
to  control.    It  Ib  ageneral  rule  that  a  court  of 

Sufty  will  nut  enforce  a  specific  performance 
a  contract  for  the  sale  ot  peraonal  propert;. 
Corporate  stock  cornea  within  tbe  scope  of 
this  rule,  unless  there  are  peculiar  features 
calling  for  the  Interposition  of  a  court  of 
equity.  Bot  when  such  peculiar  restures 
exist  equity  will  decree  specific  performance. 
EekMtein  v.  Downing,  84  N,  H.  248;  Qooduiin 
OoM  SioMdi:  if.  Of  I  Appeal.  117  P&.6U;  Cook, 
Btoch,  Stockholders  &  Corp.  Law,  ^  787, 
788;  While  v.  BeAuyUr.  1  Abb.  Pr.  N.  8.  800; 
TVnwuTvr  v.  Conanereial  CoaJ  Min,  Co.  2S  Gal. 
890;  Frw  V.  MfuaRton.  S  Colo.  318:  BunSgard- 
MT  T.  Laatitt,  »  W.  Va.  104,  13  L.  R.  A. 
716. 

When  tbe  only  peculiar  feature  Is  tbe  desire 
of  the  plaintiff,  with  tbe  aid  o(  tbe  stock  he  ta 
aeekiog  to  obtaia,  to  secure  the  coatrol  of  a 
eorporstion,  this,  perbapa,  ao  far  from  betnga 
ground  for  taking  the  case  out  of  the  ordinary 
rule,  may  be  a  reason  for  deoyiog  ihe  relief 
•ought  While  It  Is  not  Illegal  for  a  stock- 
holder to  bay  up  a  controlling  interest  in  a 
oorporation,  and  ao  sbsolnteTy  rule  its  at- 
taira,  and  while  It  is  aUo  (rue  tbatBgreementa 
to  Tote  slock  together  are  not,  when  carried 
ont,  illegal,  in  tbe  sense  ibat  the  law  regards 
the  vote  as  void  or  voidable,  yet  it  may  be 
contrary  10  public  policy  for  u  court  of  equity 
to  decree  specific  perfornaoce  of  cooiracts 
lonchiogtbe  control  of  slock,  where  the  sole 
object  of  tbe  person  who  Is  seeking  lo  enforce 
die  contract  la  thereby  to  secure  control  of  tbe 
corporation.  We  do  not  say  that  such  a  con- 
tract is  necessarily  void,  as  repugnant  to  pub- 
lic policy,  but  we  are  bj  no  means  clenr  that  a 
court  of  eqoiiy  would  speciflcally  enforce  it. 
It  may  be  tbal  sound  public  policy  demnnda 
that  a  court  of  equity  ahouid  uever  lend  lla 
aid  to  the  enforcement  of  a  cotitract  relaiiog  to 
Block,  when  tbe  sole  object  of  tbe  persoo  who 
wlahea  It  enforced  Is  to  give  that  person  coq- 
trol  of  the  corporate  affairs.  Efforts  are  often 
pnt  forth  to  secure  the  management  of  a  cor- 
poration, which  are  inspired  vy  laudable  mo- , 
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are  conceived  and  carried  oninaspiritlDlmlca] 
to  the  interests  ot  tbe  minority  slockbcddeta, 
and  not  Infrequently  for  the  pnrpoae  of  ao- 
managing  tbe  affairs  of  tbe  oorponUloa  as  to 
foroe  them  to  sail  tbelt  hddlnn  at  pracUcsllv 
such  a  figure  aa  the  majority  Mockhohlen 
ah^uld  dictate.  Should  courts  of  eqnity  adopt 
tbe  practice  of  givlngtoamlnorltjBlo^holder 
tbe  right  to  enforce  apedfic  performaooe  of  a 
contract  to  buy  stock,  simply  to  enable  hhn 
to  control  tbe  corporaUoD,  or.  what  is  idl) 
more  Indefensible,  the  right  to  vote  or  control 
the  voting  of  stock  that  he  does  not  own,  to 
enable  bnn  to  secure  control  of  the  corpora- 
tion, they  would  find  that  in  many  caaea  they 
had  suffered  their  function*  lo  M  perverted 
by  designing  meo:  that  they  had  In  fact  been 
lending  lo  dlsbonorable  scbemea  such  effectual 
aid  as  to  Insare  their  consummation.  Proof 
that  the  object  was  legidmate,  that  the  motive 
waa  pure,  would  fumiah  do  guaranty  that  the 
real  purpose  waa  not  to  wreck  or  mismanage 
the  corporate  affairs.  In  no  case  can  a  court 
determine  with  certainty  Jnat  what  courae  the 
miuorlty  stockholder,  when  armed  by  tbe  court 
with  tbia  absolute  power  over  the  corporation, 
will  pursue  when  be  baa  attained  his  vantage 
ground.  It  is  therefore  possible  that  the 
question  whether  apedflc  performance  should 
be  decreed  ou^t  not  to  turn  on  the  (Murt's 
surmise  or  guess  aa  to  tbe  ulterior  prurpoae  nf 
the  person  who  is  aeeking  to  secure  control;  but 


Inflexibly  refuse  to  aid  Ihe  minority  stork- 
holder  in  bis  effort  to  obiain  cootroL  In  ttiin 
case  the  defendant's  moiive  appears  to  have 
been  honorable,  and  we  bave  no  doubt  that 
such  is  tbe  fact.  He  was  merely  seeking  to 
take  tbe  management  of  the  bank  from  per- 
sons who,  in  his  judgment,  were  mismanaging 
It,  and  resume  control  of  lis  affairs,  Ibat  it 
might  be  built  up  for  the  benefit,  necessarily, 
of  all  stockholders.  Bat  perhaps  this  fact 
sbouU  not  influence  us.  If  the  specific  en- 
forcement of  such  a  contract  ia  to  turn  on  the 
opinion  ot  the  court  touching  motives,  it  la 
ooviou*  that  In  many  csaea  dlahoneat  projects 
will  receive  effectual  equitable  aid.  The  de- 
cision of  the  Peniuylvaola  supreme  court  In 
Faat  Appeal.  91  1%.  4S4,  M  A.m.  Rep  071. 
BtrODgly  supports  the  view  that  equity  would 
_   . >-,__^, . ;t  for  the  sale 


It  specific 


Sin. 


enforce  a  contract?) 


the  aid  of  the  court  la  the  i 
the  stock  (o  the  person  who  baa  contracted  to 
buy  it,  because  of  his  desire  to  secure  control 
of  tbe  corporation.  Tbe  bill  In  that  caae  waa 
filed  to  compel  specific  performance  of  a  con- 
tract lo  purchase  stock  in  a  national  bank. 
Tbe  basis  ot  the  applk»tlon  to  equity  was  the 
desire  of  the  plaintiff  to  secure  control  of  tbe 
baok.  The  court  unauimously  held  that,  on 
grounds  of  public  policy,  tbe  relief  should  be 
aenied.  The  court  said:  "While  tbe  legU 
risht  of  the  complainant  to  bay  up  sofildcnt 
of  the  stock  of  this  bank  to  centred  it  In  tbe 
interest  of  himself  and  friends  may  be  con- 
ceded, It  fs  by  no  meant  dear  that  a  oonrt  of 
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u  aqoul . 

Ibe  propeitf  of  ita  itockbolders  cod  lu  proflta 
(buk  to  tbelT  beoeflt,  tt  wu  ncTertbeleas  la- 
tended  br  tba  law  creating  it  that  <t  should 
b«  for  the  pnblfc  accommodation.  It  for- 
'-'  »  »  place,  tnppoaed  to  In  aafe.  In  wbich 


„      _  ,      Tl»e»  are 

lluee  etianet  of  penona  to  he  protocted,  tbe 
depoaltoTa,  the  noteltoldeTa,  and  (Iw  atock- 
tiolden.     We  lutve  no  intimation  that   the 


held,  ia  acsttcKd  among  a  rarietj  of  people, 
and  held  Id  greater  or  leaaer  amounts.  It  la 
diCBcnlt  to  see  how  the  amal)  atockholdera, 
who  Iian  thdr  uodeat  earoiDga  iaveated  tn 
it,  the  depotltora  wbo  nae  It  for  Um  aafekeep- 
Ing  of  their  moneya,  or  the  boelneia  public 
who  look  to  It  for  sccommoda^oD  Id  the  waj 
cf  loan*,  are  to  be  beneflted  by  Uu  cooceo- 
tntion  of  a  majoiltr  of  tta  atock  Id  the  hands 
of  one  man,  or  in  toch  way  that  one  man  and 
hia  rrieodB  iIibII  control  It  ...  We  are 
in  DO  doubt  aa  to  our  doty  la  the  premises. 
We  ate  of  opinion  tlial  tin  end  aoueht  to  be 
attained  by  thla  bill  ia  anlDat  pnbltc  policy, 
and  for  Ibat  reaaoD  we  reliiae  our  aid." 

It  is  true  that  aome  atran  was  laid  by  tbe 
conttoD  the  tact  that  the  plaintiff  was  operat 
Ing  with  borrowed  capital,  In  hla  efforta  to 
secure  control  of  the  bank.  But  thla  fact 
was  not  treated  aa  declal?e,  and  it  is  clear 
from  the  whole  trend  of  the  opinion  that  tbe 
afaflence  of  this  fact  would  not  faaTe  resulted 
In  a  different  ruling  In  tbe  caae.  Moreover, 
this  fact  was  adverted  to  as  tending  to  show 
Itaat  the  oMecl  waa  to  speculate,  and  not  to  in- 
veat  f  nnda  to  corporate  stock.  But  in  ilie  caae 
at  bar  tiie  defendaDt  nerer  Inieoded  to  Invest  a 
dollar  Id  plaintiff's  atock  tutttl  he  waa  com- 
pelled to  do  It  to  enable  falm  to  accomplish 
hia  real  pnrpoae,  wbich  waa  to  secnra  control 
of  tbe  baak.  Id  Jbs«t  v,  Scott,  84  A.la.  609, 
after  elating  tlMt  a  Tole  based  upon  a  prior 
agreement  to  Tole  aa  a  nnlt  would  not  neces- 
■arily  be  Illegal,  tbe  court  aays.  at  page  611 : 
"  Wnetber  an  agreement  lo  vole  as  a  unit,  or, 
u  an  agreed  majority  may  dictate,  for  any 
given  length  of  time,  la  a  cootract  ao  blndlag 
ID  its  terma  that  do  party  to  It  can  withdraw 
from  it,  ot  disregard  it  without  the  consent 
of  hia  fellowa,  may  be  a  different  qoestloD. 
Poeaibly  poblic  policy  may  esen  an  In- 
floeoce  Id  tbe  aolutlon  of  (his  problem.  .  .  . 
And  eveo  if  such  contract  be  lawful  and, 
upoD  lu  naked  face,  exert  a  continuing 
force,  tbe  grave  question  come*  up.  Will  a 
court  of  chaDoerr,  in  its  eoligbtened  discre- 
tlOD,  lend  lis  aid  in  the  enforcement  of  a  con- 
tract of  so  dODbtful  policy  r  However,  we 
are  not  called  upon  to  settle  this  Intereatiog 
quettion  Id  this  case.  Tbe  case  before  na  pre- 
sents a  BiroDger  one  agaioat  the  ezerdae  of  the 
editable  powers  of  tlie  coDita  to  eoforce  ape- 
ciflc  performance  tban  a  contract  for  the  par- 
chase  of  stock;  for  here  the  contract  waa  to 


other  stockholder  Id  tbe  bank  bad  the  right  te 
demand  that  the  plaintiff  ahoatd,  If  he  desired 
■0  to  do,  eierdse  at  the  very  time  of  the  an- 
nual meeting  bis  own  Judgment  aa  to  the  beet 
Intereeta  of  all  the  stockholders,  untrammeled 
by  dictation,  and  unfettered  by  the  obllgaUoD 
01  any  contract.  We  know  of  no  caae  when 
a  court  of  equity  has  enforced  such  ao  agtee- 
meaX.  We  regard  aa  controlling  od  this  qoea- 
tion  tbe  rule  that  an  Irrevocable  pron  to  vot« 
stock  la  revocable.  See  Cook,  Stock.  Stock- 
holder* A  Corp.  Law,  g  610,  note  fl. 

Then  is  another  reason,  and  to  onr  mlod  a 
still  stronger  reaaoo,  for  holding  that  defeod- 
ant  could  Dot  have  secured  In  acourl  of  equity 
a  decree  specifically  eofoTClng  this  cootract. 
The  plalntlfTa  promise  to  allow  the  defendant 
to  coDtrol  hi*  (took  was  baaed  upon  an  illegal 
considentlon, — one  coodeuined  by  public  pol- 
icy,— and  tbe  promise  was  therefore  not  blod- 
luginlaw.  The  trial  court  fonnd  that  before  de- 
fendant Buffered  the  Sbaw  atock  to  paaa  beyond 
hia  ooDtrol,  aod  before  plalniiS  had  agreed  to 
permit  defeodant  to  control  hia  atock,  defeod- 
ant  bad  Informed  tbe  plaintlB  Uiat  It  was  his 
purpose  to  vote  hla  own  and  the  Sbaw  stock  to 
make  plaintiff  one  of  (he  dlrecton  ot  the 
bank,  and  that  it  waa  also  faia  porpoae  to  oanae 
bim  (plaintlSj  to  secure  employment  In  tbe 
bauk  when  the  new  board  of  directon  waa 
elected;  that  be  dealred  the  advice  and  oo-on- 
eration  ot  [riaintiD  Id  secnrlog  encb  control, 
and  the  selection  of  auttable  peraooa  to  put  in 
the  directory  to  carry  out  hia  plana,  etc.  Tbe 
oonrt  also  found  that  thereafter  plaintiS  r^- 
resenled  to  defendant  that  he  did  not  need  tbe 
Shaw  stock  "to  accomplish  his  taid  purpose." 
that  be  had  better  lei  the  Fairchlld  interest  pur- 
chase that  stock,  sod  that  be  (the  plaintiff) 
would  not  permit  his  stock  to  be  bought  or  con- 
trolled by  tbe  Fairchlld  Intereet,  but  that  he 
would  vote  his  stock  with  tbe  defendant's  atock 
at  the  neit  annual  atockholdera'  meeting,  for 
the  persona  agreed  upon  by  plaintiff  and  de- 
fendant for  dlrectora  and  wtnild  in  every  way 
aid  and  assist  defendant  Id  the  consummation 
of  hia  plan*  for  aecnrlng  the  posseaaion,  con- 
trol, and  management  (?  tbe  bank  aod  its  af- 
faira.  These  flndlogs  make  it  apparent  that 
one  of  the  coDBlderatlons,  If  not  the  main  cod- 
sideratlon,  which  Influenced  plaiotlfl  In  agree- 
ing to  give  defendant  control  of  hia  stock,  was 
the  previous  ataiement  of  defendant  that  be 
Intended  to  make  plalotlff  a  director,  and  sea 
that  be  waa  employed  la  tbe  bank  by  tbe  new 
board  ot  directors  lo  be  elected  at  tbe  ap- 
proaching •tockholders'  meeting.  That  both 
parties  nnderslood  that  at  least  a  portloo  of  Um 
consideration  for  plslotiff's  co-operation  with 
defendant  in  tbe  project  to  obtain  control  of 
the  corporation  waa  the  promise  of  lietendaDt 
to  give  bim  employment  io  the  bank  is  appar- 
ent  from  a  written  contract  aubsequently  en- 
tered into  between  Ihe  partlea.  On  tbe  19tb  of 
December,  hot  entirely  aepaiate  from  the  coo- 
tract of  sale,  the  defendaol  signed  and  deliv- 
ered to  plaintiff,  who  acceplea  the  same,  the 
following  memorandum  of  agreement: 

Bismarck,  N.  D.,  Dec.  IS,  1802. 
In  conaldentlOD  of  J.  R.  Gage  Joining  ma 
tn  effecting  the  controlling  Intereat  of  tbo  cap- 
ital stock  of  tbe  Flnt  Naliooal  Bank  of  Bb- 


,,glc 


NoKTH  Dakota  8di>bkiie  Court. 


Not., 


m&rk,  I  hereby  tgree  to  furnlsb  Mid  J.  R. 
OagB  B  po»illoa  AS  cashier  of  said  bank  at  a 
Ba1aT7  of  noi  leM  tbati  |100  per  month,  paya- 
ble moDthlj.  beginaiog  al  Ibe  11th  day  of 
Jenuirr,  18S3,  and  during  his  abiiitj  Ui  per- 
form bu  duties  as  caabier,  proTided  aucb  con- 
trol {(  BSBumed  at  luch  lime. 

Au  Flaher. 

In  coDneclIon  with  this  aKreemeht  tbeconrt 
made  a  finding  of  fad  which  coucluaWelj 
■howa  thnt,  all  along,  one  of  the  inducement* 
to  plainlitrs  promise  lo  vote  hia  alock  with  do- 
feodant's  stocb  whs  the  promise  of  the  latter  lo 
give  him  a  place  Id  the  baok,  "That  siild 
Hgreemeot  was  signed  bj  the  defeadsDi, 
FUher,  and  was  tbeo  and  there,  on  aald  ISih  of 
December,  1892,  delivered  to  plaintiff,  J.  R. 
Qage,  bj  Ihe  defendant,  and  was  tbeo  and 
there  acccpled  and  retained  bj  said  plaintiff, 
and  he,  the  said  plaintiff,  Iben  and  there  prom- 
ised to  perform  said  agreement  on  bis  part; 
that  aaid  contract,  Interpreted  and  ezplained 
bf  the  circumstancea  under  which  It  was  made 
and  the  sabject  to  which  It  relates,  was  tn- 
teoded  by  each  of  the  pnrtiei  thereto  aa  fol- 
lowa:  That  the  plaintiff  would  vote  his  said 
ten  ahares  ot  stock  at  Ibe  aoDual  meeting  of 
the  alock  hold  era  of  said  bank,  tooccur  in  Ibe 


moDth  of  JanaaTT  fotlowiiig.  For  the  persons 
agreed  upon  br  tSe  plaintiff  and  defendant  for 
the  directon  of  said  bank,  and  that  he  would 


I,  and  CO  operate  with  the  defendant 
Id  canning  out  the  plans  wblch  they  had  pre- 
viously discussed  and  agreed  upon  for  the  man- 
agement of  said  corporation,  as  hereinbefore 
aet  forth,  and  that  tbedefendant  would  naebis 
Influence  with  the  aald  peraona  propoaed  and 
agreed  upon  for  directota,  when  chosen,  lo 
^cl  the  plaintiff  to  the'poaltlon  of  caabier  of 
aald  bank,  at  a  aalaiy  of  nollcas  than  flOO  per 
month,  during  his  ability  to  perfoim  aald 
dtitte«> 

It  is  apparent  from  the  flodlnga  that  tbta 
written  agreement  represents  the  previous  oral 
nnderstaading  between  the  parties,  reduced  to 
writing.  It  Is  not  claimed  that  the  parties 
entered  into  three  different  contracla.  There 
were  only  two  agreements  made.  One  related 
lo  (he  control  of  the  atock  by  defendant  with- 
out buying  It.  The  other  was  the  contract  of 
aale.  Tbe  court  expressly  finds  tbat  ibis 
written  contract  was  do  part  of  the  contract 
for  the  sale  of  tbe  stock.  Tbat  one  of  tbe 
conalderatioDS  which  Indaced  plaintiff  to  en- 
ter Into  an  agreement  to  vote  bis  atock  with 
defendant's  slock  was  the  defeudant's  prom- 
ise to  secare  his  employment  in  tbe  bank, 
is  apparent  from  tbe  findings  lo  which  we  have 
referred;  and  as  it  Is  not  pretended,  and  does 
not  appear,  that  two  different  conlracta  relat- 
ing to  the  control  of  plain  tiff's  stock  by  de- 
fendant preceded  tbe  contract  of  aaie,  we  can 
find  no  escape  from  the  conclusion  that  Ihe 
promise  on  which  defendant  relied  in  part- 
lug  with  the  Shuw  stock  was  a  promise  made 
by  plaintiff  under  the  expeclatlon,  Jnstifled  by 
defendaDi's  promise,  tbat  he  (plBinliff)  was  lo 
have  a  place  on  the  board  of  directors,  aod 
also  a  position  in  Ihe  bank  at  a  a&lsry.  We 
are  strengthened  In  this  view  by  tbe  considera- 
tion that,  unless  Ibe  promise  to  give  plaintiff 
employment  was  pait  of  the  original  arrange- 
81  L.  it.  A. 


ment,tbe  subsequeDl  written  promise  of  defend- 
ant would  be  without  coDBideration.  If  plaio- 
tjff,  for  a  Buificient  ron  side  ration,  had  alieadT 
promised  to  let  Mefendant  control  his  stncb,  ali 
agreement  on  tbe  part  of  defendant  to  slTe 
biQi  an  additional  conslderstion  for  the  r^bt 
which  was  already  bis  would  be  a  purely  gT>- 
tuilouH  promise,  not  blodingln  law.  So  far 
from  Ita  appearing  tbat  defendant  regarded 
that  he  was  makiDK  such  a  promise,  he  sbowa 
by  the  written  agreement  siened  by  blm  tbat 
the  soleconiideradon  running  to  plaintiff  for 
bis  agreement  to  permit  defendant  to  control 
his  stock  waa  defendant's  protnise  to  arcure 
blm  a'positlon  as  cashier  In  tbe  bank.  It  fa 
impMsIble  to  conceive  that  ao  abrewd  a  man 
tbe  defendant  would  bave  promised  in  writ- 


standing:  for,  unless  it  was  part  of  It,  the  <)_ 
fendant  had  already  secured,  by  hia  conU^ct 
with  plaltitiff.  all  he  could  ever  obtain  hy  mak- 
ing ROdltlonal  promises.  The  case  would  be 
similar  lo  tbat  of  a  peraon,  after  having  ae- 
cured  a  oonlracl  for  tbe  sale  to  blm  of  stock  for 
a  speciQed  consideration,  promising  In  writing 
tbat  in  consideration  of  auch  aaie  be  woald 
give  tbe  owner  of  the  stock  a  place  In  the  cor- 
poration. Such  apromise  would  not  be  made 
by  a  reasonable  teing  under  such  circum- 
atances.  The  fact  tbat  auch  a  contract  waa 
made  in  this  caae  la  convincing  to  our  mi&da 
that  the  real  coDsiderallon  raaning  to  plaintiff 
for  hia  original  promise  to  let  defeodaot  con- 
trol the  stock  was  the  promiae  of  defendant  to 
give  him  employmeni  In  the  bank.  Thli  waa 
what  IndDced  plaintiff  to  make  the  promiae. 
At  least,  we  are  satiafied  that  it  waa  one  of  tbe 
inducements.  The  contract  was  therefore  con- 
trary to  public  policy  and  void.  At  leut  a 
portion  of  tbe  conataeration  waa  illegal,  and 
hence  tbe  promiae  founded  on  it  waa  a  ixom- 
iae  which  no  oonrt  would  enforoe,  Tbe  law 
tn  loch  a  case  leavea  both  partiea  where  tt 
finds  tbem.  To  ndther  will  ft  give  ndttm. 
Tbata  contract  relalinr  to  tbe  purdisBe  or  con- 
trol of  corporate  aloc^  founded  In  wtaole  or 
in  part  upon  apromise  to  aecnre  for  the  peraon 
who  owns  tbe  atock  employment  in  the  corpo 
ration,  and  ao  office  therein,  Isill^aland  void, 
is  a  doctrine  supported  by  tbe  uoanlmona 
voice  of  tbe  decisions,  Woodruf  ».  Wtiti- 
UKVfA,  IBS  Mass.  800;  JToal  v.  Droit,  28  Kan. 
its.  42  Am.  Rep.  1C9;  Owrnieg  v.  Ooot,  ISO 
Haas.  001;  Foriet  f.  MeDonati,  54  Cal.  08; 
Ccm«  V.  ifiuwU.  48  N.  3.  Eq.  906;  Wat  ▼. 
Oamden,  186  D.  a  S07  84  L.  ed.  £M. 

In  the  caae  last  citeo  the  court,  referring  to 
a  contract,  one  element  of  which  waa  > 
promise  to  give  one  of  the  parties  la  It  per 
manent  employment  as  manager  of  a  corpo- 
rsilon  in  which  be  waa  a  aiMkholder.  said: 
"1(  was  a  contrad  tbe  purpose  and  effect  of 
which  were  to  Infiuence  the  defendant  as  a 
stockholder  and  officer  of  tbe  company,  *in 
the  decision  of  a  queaiion  affecting  tbe  pri- 
vate rights  of  others,  by  considerations  foreign 
to  those  rights,'  and  tbedefendant,  hy  the  era- 
tract,  was  placed  under  direct  and  very  pow- 
erful 'inducement  lo  disregard  his  dntiea  to 
other  members  of  the  corporation,  who  had  a 
right  to  demand  hia  disinterested  action  in  the 
aeleetlon  of  eniuble  offlcera.'    He  waa  to  be  Id 


a  relatlaD  of  trust  and  cnnfldeDce,  which  woald. 
require  him  to  look  ODljtotbebestlDlereatsof 
the  wfaoli!,  oniafluviicea  by  piivate  contracls. 
Wo  think  this  Mlutarr  nile  is  applicable  in 
thb  cue,,  not  with  standtDg  the  alleged  coDtract 
WH  aot  corraptlT  made  for  ptlvate  gain  on 
the  part  oF  th«  deiendant.  There  were  other 
■tocahoUers  io  the  company.  The  defendant 
and  the  Standard  Oil  Company,  for  wboae 
benefit  It  Is  alleged  the  contiact  waa  made, 
were  noLall  the  itochboldera,  and  it  aeema  to 
na  that  It  waa  certainly  therieht  of  those  other 
stockholdeia  to  have  the  aerendaol's  Judg- 
ment, as  an  offleer  of  the  company,  eierdard 
wttfa  a  sole  regard  to  the  interests  oltbe  com- 
pftny."  It  cannot  be  claimed  Ibat  the  illegal 
part*  of  thla  contiact  conld  have  benn  aepa- 
rated  from  the  remainder,  and  the  sftreement 
BoiUlned  to  that  extent  Tbe  case  falls  wltbln 
no  ezceptioD  to  the  general  rule  that  where  a 
part  of  a  contract  ia  Illegal  the  whole  agree- 
ment IsToid.  It  waanotacasewhere  the  con- 
tract had  been  executed  on  one  side,  and  tbe 
penon  who  had  recelred  tbebeoelltof  It  was 
asked  to  pay  only  tbe  legal  coDatderailoa  be 
had  agreed  to  pay,  the  illegal  con  tide  ration  be- 
ing waived.  In  aucb  a  case  tbe  agreemeot 
can  be  saatained  to  the  extent  of  the  legal  con- 


anv  consideration  ran  to  plalntlO,  there  waa 
only  a  single  cooelderation  to  Indnoe  htm  to 
make  bis  promise  to  allow  defendant  to  vote  hit 
atock,  i.  t.  the  piomiae  to  give  him  employ- 
ment In  tbe  bank.  But  even  If  he  bad  been  in- 
duced to  make  this  promise  for  money,  in  ad- 
dition Io  tbe  agreement  to  give  blm  a  position 
in  tbe  bank,  all)]  the  legal  part  of  the  consid- 
eration could  not  have  been  separated  from 
the  Illegal,  for  do  court  could  say,  in  tbe  light 
of  tbe  actual  contract,  that  be  would  have 
made  tbe  promise  to  allow  the  stock  (o  be  voted 
br  auoiber  solely  for  the  cash  consideration. 
To  separate  tbe  legal  from  the  illegal  consld- 
oation,  under  such  drcumatancee,  and  tben 
•natain  and  enforce  tbe  cosiract  as  so  radically 
altered,  would  be  io  make  a  new  contract  for 
one  wrongdoer,  to  enable  blm  to  enforce  agnlnst 
tbe  other  wrongdoer,  who  would  be  no  more 
culpable,  an  agreement  which  he  never  made. 
See  Greenbood,  Pub.  Pol.  p.  17.  rule  31.  and 
mge  24,  rule  29,  and  cases  cited;  9  Addison, 


Oomp.  Laws,  ^  86Sa 

For  both  of  tbe  icasona  set  forth  in  this  opin- 
ion, weare  clear  that.at  tbe  time  plaintiff  and  de- 
fendant made  tbe  contract  of  sale  sought  to  be 
rescinded  by  defendant,  tbe  latter  n-BBponerlese 
to  compel  Ibe  plalnlUF  to carrr  om  falB  promise 
to  allow  defendant  to  vole  his  ilocb,  and  that 
therefore,  as  defendant,  to  secure  control  of  tbe 
oank,  saw  0t  to  buy  tbe  plalntlCTa  stock  for 
tbe  sum  of  (5,000.  be  could  not,  after  availing 
himself  ot  all  of  (be  advantages  growing  out 
of  Ibe  possession  ot  such  stock,  resciod  tbe 
aale.  on  the  Iheory  that  be  was  coerced  by  hla 
necessities  mio  making  a  hard  bargain. 

Tbe  confldenllal  rerattona  eilatlng  between 
Ibe  plalniur  and  defendant  would  not  trana- 
mute  Into  a  contract  binding  In  equity  a  con- 
tract which  otherwise  would  not  ne  enforced 
by  a  oomt  of  equl^.  Equity  will  not  grant 
ffl  L  R.  A. 


or  withhold  relief  because  the  proraboc  was 


irreBpectlvetff  the  qnestlon  of  coafldentlal  re- 
lations, because  public  policy  demauda  that 
equitable  aid  should  not  be  extended  to  what 
maybe  in  fact  an  lUegal  scheme.  Nor  Is  there 
any  force  in  the  contention  that  the  case  Is 
brought  within  (he  scope  of  tbe  doctrine  that 
a  court  will  retlere  a  ^rty  who  baa  made  a 
•ontract  niulet  tbe  atreas  of  great  necesrity. 
Aa  we  have  already  demonatraled.  the  defend- 
ant has  only  himself  to  blame  for  trusting  to  a 
promise  tbe  fulfilment  of  which  equity  would 
not  compel.  He  wu  in  nodllterent  position 
from  that  which  he  would  hare  occupied  bad 
the  promise  of  plaintiff  never  been  made.  And 
It  is  too  clear  to  Justify  argument  tbat  bad 
plaiDtUr  demanded  $5,000  for  bis  stock,  wltb- 


aaw  fit  to  yield  to  this  demand,  would  have 
entitled  to  no  relief  on  tbe  ground  that  it 
__  a  hard  barealo,  extorted  from  falm  by 
the  necessities  of  hla  sitaatlon.  It  would  be 
a  novel  and  dangerous  doctrine  tbat  a  party 
who.  in  his  anxiety  to  secure  property,  bad 
paid  more  than  Its  market  value,  could  ap- 
peal to  equity  to  relieve  him  because  be  bail 
been  Impelled  by  his  desires  to  pay  a  largL- 
price  for  the  thing  boughL  Tbe  cases  cited 
by  connsel  for  defendant  do  not  lay  down  any 
such  doctrine.  They  are  cases  where  one 
peraon  has  lakeo  advantage  of  the  flnancial 
distress  of  another  to  extort  from  blm 
unconscionable    contract.     See  Bou^h   i 


trolling  factions  to  secure  control  of  the  ma- 

Krily  of  the  stock,  to  be  used  at  the  approach- 
g  stockholders'  meeting,  bad  temporarily 
given  ia  this  slock  a  value  above  its  intrinsic 
value.  Tothopurcbaserofit.it  meant  victory 
and  supremacy  In  tbe  maoagement  of  corpo- 
~  '  .ffaira,  Why  should  defendant  claim 
exorbitant   price  had   been   extorted 


bad  defendant  declined  to  buy  at  Ibat 

figure  T  The  counsel  tor  tbe  defendant.  Id  bis 
learned  and  exbanstive  brief,  and  in  bis  very 
able  oral  argument  before  tbe  court,  has  pre- 
sented every  thing  I  hat  conld  possibly  be  urged 
in  favor  ot  tbe  case  be  represents;  and  this,  loo. 
wUb  great  Ingenuity  and  force.  But  while  we 
fully  agree  with  him  tbat.  It  the  facts  found  be 
(rue,  bU  client  baa  a  Just  grievance  Id  tbe 
forum  of  conscience,  yet  we  are  unable,  be- 
cause of  tbe  conriderationa  of  public  policy  to 
which  we  have  alluded,  to  give  blm  any  legal 

The  jvdument  of  the  Dtttriet  Court  it  in  alt 
thingi  rrverud.  and  that  court  is  directed  to 
modify  Ita  conclusions  of  law  In  accordance 
with  Ibis  opinion,  and  lo  enter  Judgment  (of 
the  plaintiff  tta  tbe  full  amount  due  on  the 
note,  for  principal  uid  IntereM. 

All  concur. 


Disr.zBabyCoOgle 


COLOKUM)  SDntXHE  COUST. 

COLORADO  BDPRBHB  COURT. 


John  H.  SIMPSON. 
( Ooio. J 

•IsetrlQ  oo^pknr  prltw>  to  an  aeeldwt 

from  a  fdllen  wire,  that  tbe  wire  VH  down,  li>a- 
mlHlble  upon  an  Imat  of  neirlisiniM  In  omitting 
to  exerolae  Oiwoara  Id  bulldlntr  th«  Una,  and  In 
taUSag  to  nalataln  tt  In  Rood  repair. 
S,  A  n*w  trial  on  tlta  sronnd  of  uvWIf 
dloeoTOTOd  ovldaiieo  It  not  ««n«Btod  In 
an  aoUon  for  InJurlM  oaoisd  by  a  daftetl** 
e^otrlo  wlM,  br  tbe  laat  ttiat  tbe  reoord  Ht  Um  pa> 
ItcebeadqiMrtenaoeaDtitahowUiatDoUoeoftbe 
defect  wat  MUt  In  ai  stated  by  a  patzolman,  wbo 
temtled  tnat  he  reported  tlw  detoot  befon  tba 


8.   Tba  arlvlniT  to  or  wltJihaldln(  from 
tb*  Jdtt  queatiOBa  for  ■pnrial  finding 

or  faot  Is  within  tbe  dlacf«tk>n  of  the  trial  oooK, 
under  Ooda  1SS7. 1  ItB,  proTldlDB  that  la  any  oaaa 
tn  wblcb  the  Jury  lender  a  ceneral  verdict  tbey 
ma;  be  required  by  the  court  tu  flndapedally 
apoD  any  parthnilar  qaesttom  of  fact  to  be 
■tated  to  them  In  wrldav. 
4.   Tb»t  an  oloetrie  wlro  bad  beeooia 

hiK,  and  huDB  down  la  a  public  alley  lo  ai  to  ao- 
daoRCr  pubHo  traTBl,  la  of  ItaeU  prima  fade  ert- 
denoe  of  necHtaoae  apon  tb«  part  of  the  oom- 
panr  ualntalDlDt  It. 
B,  AnlnatmottontlMitaeaaipaBymaln- 
talttlng  aa  alsetMe  wire  earn^lny  a 
danconnw  vnrrmnt,  over  a  pnbHo  street  or 
alley,  k  not  an  Inaurer  of  the  •atecy  of  pmb. 
en-by,  bnt  In  oonitmetlns  Its  Una  and  maln- 
talnlnc  the  aime  Ii  bound  to  the  utmoM  decree 
«r  care  and  dlllceooe.— that  la.  to  tbe  Us'hcat  de- 
gree of  oare,  skill,  and  dllipenoe  so  ai  to  make  the 
Mme  safe  ■fcatnst  accidents  so  far  as  luoh  safety 
can  by  the  use  Of  inch  care  and  dlHienee  be  i 
mired,— is  not  erroneous,  elUioush  It  a  betUr  .  _ 
Instruct  the  Jury  tbat  the  company  a  bound  to 
ezerdse  that  reasonable  oare  and  caution  wblch 
would  be  exeraWed  by  a  reaaoeably  oautJous  and 
prudent  person  under  the  same  dwuiuatanoes. 

(July  1.  IBBB.) 


APPEAL  by  defendant  from  a  JadgmeBt  of 
tbe  DUlricE  Ooart  for  Arspahne  Ooun^ 
tn  favor  oF  plaiotifl  to  ao  action  brought  to 


No  dntj  of  iDMrer  m  ii  aU  forth  in  tb*  com- 
plaiDtezliU;  inordertoreooTW,  plalDtiSmoR 
■bowBome  nccllgeiitaotoroiiilialinioD  defend- 


afMr  Dottoe  of  an  extadng  nnatfo  condMoa, 
and  neglect  to  ranedy  aune. 

IKohy  T.  ifWM  TeUg.  Cto.  46  Me.  48B. 

Wbere  there  is  proper  Mrtbortty  for  tke 
er«cUoa,  the  defendant  wonid  not  be  liable  oa- 
Icas  for  tome  negligent  act  m  omlMton  on  fta 
pert. 

North  aiOt  atrmi  &  Ot.  t.  TipptM  (Tex.) 
14  B.  W.  lM7i  SmrlM  t.  MaiOMtUM  R.  Oo. 
101 N.  T.  HI;  C^iMn  v.  JfiMbBOii  R.  Go.  W 
Hlcb.  088;  Bgtr  ■*.  Wmten  V.  TOeg.  Cb.  2 
Colo.  141. 

It  Is  lo  be  preanmed.  In  the  abeence  of  aU*- 

Eilona  to  the  contrer;,  that  defendaat  waado- 
ronlywbatit  wae lawfully satborisedtodo. 

Co.  IJtt.  eS9;  BllN.  Code  PL  g  ITS;  iforan 
T.    WtOtT,  41  Pa.  470. 

The  court,  If  neceasai;  In  older  to  aacertafai 
the  tine  meaning  of  tbe  oomplalnt  u  flnallj 
amended,  may  consider  aa  explanatof;  thereof 
the  matters  cnarged  In  the  earlier  complaint, 
but  omitted  Id  tbe  Utter  one. 

Bl«pbeo,  PI.  Trier's  ed.  p.  160;  Aravamv. 
Mtrtdith,  68  U.  6.  1  Wall  SO,  17  L.  ed.  604; 
Bllu,  Code  PI.  %  417  •(  w;. 

A  party  cannot  have  relief  beyond  what  tbe 
terma  of  his  (deadinga  oititle  him  to. 

TuiiktT  V.  Aintf,  7  Oola  68;  TAoawt  t. 
Maekts.  &  Colo.  S80. 

A  preaumptloQ  can  never  be  allowed  to  pra- 
Tall  over  positive  and  uncontradicted  eyidenoe, 
and  tbe  eyidence  of  the  defendant  was  amply 
sufflcleot  to  nefnttre  and  overthrow  any  poa- 
sible  preeomptiou  which  might  bave  been 
iBJaed  from  tbe  mere  fact  of  uie  broken  wfa« 
and  the  acddent. 

Lawion,  Preenrnptire  Bv.  Bake  119,  ISO; 


Nora-UaMUtii  Tor  ^mfmrtit  b|triMrt«  «*«•«* 


L  IJtnirainliei. 
n.  Danger  of  cwrniL 
nL  Dtortt  of  core. 
IT.  L,UU,aitaforhrvlitn.rail»!B.or  «Iopin0Wfe«s. 

a.  UaiiiHtv  of  oiBTur. 

b.  PTMunipKon  of  nsoHomet  a»  toftrohsn 

••r  faSUrn  iiHrtt. 
o.  LiolmUv  oj  pcwiv  brtidHno  (Asm. 

d.  NtgVutnt  deloir  in  rsnunfnp  or  nwOrkin 

e.  Hunfc^NII  UoMHqr- 

v.  Ftiflure  lo  trunrd  uiirN  from  S^Btag  loira  at 

VI.  Omatrrtnt  OabOtty. 
TIL  trtra  sAarvsd  bv  IKAtnftio. 
ytFL  Omlrlbutorv  MtKlpsnee. 

lUe  Bubieot  of  this  note  a  UnUted  to  taijnrka  re- 
eelred  from  eleotrlolty  carried  bywliee  In  hl^waya. 
81  L.  a  A. 


oontaet  with  wlree  lohl|rtiwayB,lf  thelnjuHeaata 
not  eaueed  by  eleotrloi^.  Mor  doea  tt  Inohide  In- 
Juriea  by  eleotrla  wire*  Ml  roofs  of  bnOdlnca  or  ki 
any  other  plaoe  than  a  hlabway.  KordoesHtn- 
oluda  Injurle*  to  enployeea  of  electric  oompanlea. 
alDoe  thaae  are  Kovemed  to  a  large  extent  by  dlf- 
tereiit  rolee  because  of  the  mlattoo  ol  master  and 
•ervant  Another  kindred  queetion,  wblob  knot 
within  this  note,  to  tbe  matterof  poHoeregulstloia 
over  eleotrlo  wires  In  alreeta,  tnoludlnr  tbe  right 
to  placa  iQoh  wires  In  tbe  streeta.  Still  another 
subject  related  to  ttala,  altliougta  dktlnot  from  tt, 
a  the  relatlre  rlirhts  of  telephone  oompantea  and 
eleotrjc  railway  oompanlca  In  the  nee  of  tbe  aaue 
ttraete.    These  varloia  sutijeela  will  be  oooaldend 


DisTBR  OoxsouDATSD  Blbctmc  Ca  T.  Siipvoir. 


A>wn<r,  78 U.  B.  11  Vail.  180,  WL.  «(L  1«0.' 

It  b  not  ihown  t^  anyeTtdence  to  whom  tbe 
aotioe.  If  utj,  wu  given  od  behilf  of  the  de- 
fendaot,  and  It  ta  certtJuly  tncnmbenton  plaiu- 
tUT,  not  onlf  to  show  that  notice  wu  pren, 
hot  that  It  wa«  Klvea  to  and  received  taj  aome 
ontt  authorlied  to  ncelre  It  on  behalf  of  the 
defendant  cofflpanj- 

Omgar  t.  Chicago  d  IF.  W.  B.  Of.U  Wla. 
107,  1  Am.  Rn>.  lU;  Ootorado  O.  &  O).  t. 
Olpbn,  3  Colo.  499. 

There  li  no  such  thing  In  ezUtenoe  a*  an  ah- 
■olnte  atandard  of  ordinarj  care  and  prudence 
lo  which  the  conduct  of  IndivlduaU  in  each 
particular  tastance  can  be  hroaght,  and  by 
which  It  can  be  compared  and  teatod. 

H<iay  T.  Botlim  Qadight  Co.  8  Qnj,  1».  60 
Am.  Dea  288;  ViUtei  Sleetrie  R.  Co.  v.  AM 
tm,  80  TeoD.  428;  Wara  v.  Atlantic  ift  P. 
Tttcg.  Co.  71  N.  T.  81.  27  Am.  R«p.  10;  Pmn- 
tglvaniaS.  Co.  V.  Coon,  111  Pa.  480;  Baiti- 
more  AP.R-Co.  t.  Joim,  BS  D.  H.  489,  24  L. 
ad.  fi06. 

Dc^reea  of  necHrence  are  correlative  to  d» 
greee  of  care,  ana  liie  drawing  diatlacttons  be- 
tween degree*  of  negligence  Is  dlaapproved  in 
Coltnado. 

Colorado  O.  R  Cb.  T.  Bobnm,  6  Colo.  19?. 

Breo  in  the  caae  td  a  carrier  of  paaaengen, 
tbe  nlfl  Teqniring  a  railroad  compan;,  "aa  far 
as  bnmaa  foredgnt  and  care  would  enable  It, 
to  carrr  plaintiff  with  aafety,"  goes  too  far, 

LotttMlU  Oav  BaUuas  t.  Wtanu,  SO  Ey. 
420:  PitMurB,C.  ASt.  L.  B.  Oo.  t.  Tliompton, 
66  HL  me:  WhiU  t.  mtehburg  R.  Co,  \Z» 
Uau.  821;  Btia  t.  Nat  Tort  Bkam  Oo.  128 
S.  Y.  108;  WaUm  Trantp.  Co.  t.  i>irain#r,  78 
U.  S.  II  Wall.  129,  90  L.  ed.  ISO. 

Matrt.  E.  Carpleaa,  H.  H,  8»l«a.  and  E. 
K««l«r,  for  appellee: 

The  facta  alleged  oonatituted  a  prima  fade 
caae  of  negligence. 

OarlanSy.  Toame,   U  S.    H^  60,   20  Am. 

85  Am.  Dec.  0 

Oaapball,  J.,  delivered  the  opinion  ot 
the  conrt ; 

lliia  waa  an  action  by  the  appellee  to  re- 
cover  damages  for  peraonal  Injutlea.    The 


Denver  By  meana  of  wlrea  attached    l_ 

aoapended  from  poles  placed  In  the  atneta 
and  allevB  of  the  city.  While  the  plaintiff 
waa  lawfully  passing  along  one  of  tbe  pnb- 
Ifc  alleys  In  the  city,  without  any  fauH  on 
bta  part,  lie.  came  In  contact  with  one  of  tba 
defendant's  wires,  heavily  charged  with 
electricity,  which  wire  had  become  dlicon- 
necied  and  detached  from  lla  overhead  fast- 
ening, and  was  hanging  down  to  within 
about  3  feet  of  the  ground  In  said  alley.  Aa 
the  result  of  such  contact,  plaintiff  received 
a  severe  shock  from  the  electricity  carried 
by  the  wire,  and  waa  serional  v  Injured.  Tbe 
neglteence  charged  against  the  defendant,  of 
wblch  there  waa  some  proof  consisted  in  it* 
failure  properly  to  oonstmct  Its  line,  and  tia 
omlMlonto  take  theneceasar*  piecautlons  to 

rifevenl  tbe  wires  from  falliDe  and  causing 
njury  In  case  they  became  detached  from 
their  taateDlnga.  There  was  a  verdict  for 
the  plaintiff  In  the  anm  of  $2,800,  npon 
which  the  courtentend  Jodgnjent,  toreverae 
which  tbe  appellant  proeecntet  thia  appeal. 
The  principal  enora  aaalgned  relata  to  the 
overraiing  by  the  trial  conrt  of  the  defend- 
ant's demurrer  to  tbe  amended  complaint  on 
the  ground  that  It  did  not  state  facta  aufflcient 
to  conatitote  a  oauae  of  action ;  to  the  admis- 
sion of  evideuoe.  over  tbe  defendant's  ob- 
IBCtlon,  tending  to  show  that  the  defendant 
.ad  notice  of  this  defect  In  Ita  Itoe  In  time 
to  make  repairs  before  the  accident ;  to  tha 
refusal  of  tbe  court  to  submit  to  the  jury, 
at  the  request  of  tbe  defendant,  certain  ques- 
tions for  their  answer ;  and  to  tbe  giving  of 
certain  inatruciloDS  by  the  court. ,  over  de- 
fendant'* nbjeotion,  defining  the  duty  of  the 
defendant  to  the  Iraveling  pnbllc. 

The  defendant's  objection  to  the  sofflclency 
of  the  complaiot  arises  out  of  the  aupposl- 
tion  indulged  in  b;  its  counsel  that  oounsel 
for  tbe  plaintiff  ABsiimed  that  tbe  defendant 
was  BO  Absolute  insurer  of  the  safety  of  tbe 

Sublic  from  all  danger  from  Its  wfrea,  and 
rew  bis  complaint  upon  that  theory.  If 
such  were  the  fact,  the  complaint  wonld 
be  had,  for  the  defendant  le  not  an  inaurei ; 


very  recent  Tears,  tbe  bod^ 

■nblect  already  maile  maybe  lalrlr  Mid  toeslab- 

Uah  tbe  tollowlns  rnlea  wblch  ara  meietr  applkia- 


A  person  or  corpormdon  oonstnioUnf  aod  malo' 
talDlnK  wire*  for  the  tnngtDlsdon  of  eleotrKitr 
upon,  aloDK,  and  ovar  pnbllo  hlirbwHTs  *<■  not  an 
lnsiiTer>xaliiStaooldentatl>erelK>m,bul,labound[0 
use  reuonattle  can  proportkHMd  to  tbe  danirai  of 
tnjurr  therefrom,  ibat  Is.  euoh  oaie  aaa  reasonable 
man  would  use  In  tte  ooutraotlon  ant!  matnten- 
aneeof  (ucli  Bllne.mktnc  Into  oomldeiatlon  the 
un  to  which  tt  1>  to  be  put.  Ita  remnteneaa  or  proi- 
tmltf  to  txavelers  tn  the  hlfrbwaj',  tbe  harmleai  Or 
danvrrouii  nature  of  tbe  ourrant  wblcb  la  to  be 
tranimllteil  over  the  line,  and  ntber  elTcumttanoes 
■ffeoUnK  ibe  ease.  Anrcfaln?  abort  ot  tbla  deaT«e 
ot  care  la  netrKseaoe.  and  will  render  nicb  person 
or  oorporaclon  UaUe  to  any  penon  who,  beloff  In 
81  L.  R.  A. 


the  ezerdie  of  due  oare.  la  Injured  br  soob  netlt- 

Kutct. 

Tbe  question  of  nesllsenoe  In  lespeot  to  eleotrle 
wlre»  In  MrMls  In.  like  all  nthsr  q  uestlODi  ot  negll- 
cenoe,  for  tbe  Jury  lo  deolde  uponthefactaof  eaoh 
partloular  ease,  eicept  when  reasonable  mlnda 
oould  not  pOHlbl;  dlller  In  their  oonoliulou  upon 
(uch  facts.  Tbe  game  it  true  ot  tbe  quesUoo  of 
oontrlbutorr  negligence  ot  penoDs  Injured  br 
Bocb  electric  wires. 

n.  Danoir  Of  nirrtnt. 

It  Is  evident  that  In  Ibe  anpHcatlon  of  tbefors- 
fAoK  rule*,  one  of  the  most  Important  taotora  In 
oonslilertns  the  question  wbetberthe  owner  ot  (be 
electric  line  has  been  RiitltTOl  negligence  or  not 
Is  the  strength  of  (he  current  wbicb  la  (ranimltted 
over  tbe  line.  The  eleotrle  currents  used  on  the 
varloui  electric  lines  differ  greatly  in  their  tenaloo 
or  voKagCL    Tbe  elee(rlo  cun^t  on  teleftapb  and 


i,CoogIc ' 
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Jolt, 


bat,  Mld«  from  certain  allecatloiu  fonnd  In 
ttie  complaint,  wblch,  bj  tuemaelres  »loDe, 
might  beu  aucb  cona^actloD,  there  are  Bpe- 
elflo  allegations  to  tbu  effect  that  the  prea- 
BDoe  Id  the  alleywa;  of  the  wire  nblcb 
caused  the  injury  iraa  due  to  the  DegllgeDC« 
of  the  defeDftant  fu  omlttlog  to  exercise  due 
care  lu  buildiDK  its  line,  and  culpable  neg- 
ligence lo  falling  to  maintain  it  In  good 
lepalr.  The  orlgiiial  complaiot  cODtatned  an 
allegation  tbat  tbe  defendaot  had  notice  of 
thla  fallen  wire  In  time  to  repair  tbe  defect 
before  the  accident,  but  failed  to  do  so.  In 
tbe  amended  complaint  this  avenneDt  was 
omitted,  and  therein  a  general  allegation 
was  inserted  to  the  effect  that  the  defendant 
was  negligent  not  odIt  in  falling  to  keep 
its  wiras  ID  good  repair,  but  was  also  neg- 
ligent in  constructing  the  same.  Before, 
or  possibly  during,  the  trial,  in  a  conversa- 
tion between  counsel  for  tbe  pialnliff  nod 
tbe  defendant,  the  counsel  for  the  defeadant 
insiats  tbatho  wasted  lobelleve  that  no  evi- 
dence would  be  offered  bv  tbe  plaintiff  tend- 
ing to  ehow  that  any  notice  was  fulven  to  the 
defendant  of  this  defect.  AX  the  trial,  how- 
erer,  tbe  plaintiff  did  offer  testimony  as  to 
■ucb  notice,  which  nutlce  was  alleged  to  have 
been  tiansmltted  over  the  telephone  by  the 
witness  Sedges  to  the  office  of  the  company. 
prior  Co  tbe  accident,  which  evidence'tiie  de- 
fendant aubsecjuently  moved  to-  withdraw 
from  the  Jury  for  the  reoaons  above  given, 
and  because  such  evidence  tended  to  prove  no 
issue  in  the  case.  We  think  tbe  defendant 
was  not  prejudiced  by  this  evidence.  Il 
tended  directly  to  establish  the  issue  of  the 
aegligenee  cliurged.  and  there  was  no  attempt 
by  counsel  for  plaintiff  lo  mislead  tlio  de- 
fendant, nor  Is  It  so  claimed  by  appellant. 


dence,  yet  his  affidavit  on  this  point  does 
not  point  outtliat  he  would  be  able  on  anew 
trial  to  produce  evidence  from  any  officer  or 
employee  of  the  comuany  that  sucb  notice 
was  not  actually  received  at  the  office  of  the 
company.  Had  a  continuance  been  granted 
after  tfau  evidence  was  offered,  the  defendant 
claims  he  would  have  I>een  able  to  produce 
evidence  tbat  the  record  at  the  police  head- 
quarters, where  a  memorandum  of  such  com- 
plaints  Is  kept,  would  shon  that  no  such 
complaint  or  notice  was  sent  in  on  the  night 


1  Olse 


who 


I  police  bead- 


quartera  this  defect  In  tbe  wiree  before  tbo 
accident  occurred.  This  la  no  auch  ataowios 
as  would  warrant  the  court  in  granting  s  new 
trial  on  tbe  ground  of  newly  discovered  evi- 
dence, nor  is  it  sufficient  to  warrant  ua  In 
saving  that  tbe  court  committed  eirw  in  ad- 
mlttlnj;  testimony  In  regard  10  the  notice.- 

Tlie  defendant  requested  the  court  to  aub- 
mit  to  the  Jury  certain  Interrogatorlee,  to 
be  answered  by  them  along  with  their  gen- 
eral verdict.  These  were  whether  tbe  de- 
fendant was  guilty  of  negligence,  and,  if  ao, 
in  nhat  piutfcnlar ;  at  what  time  the  accident 
occurred ;  at  what  time  the  wire  was  first 
down ;  whether  tbe  defendant  bad  notice  of 
tbe  fallen  wire  before  the  accident,  and,  if 
so,  how  long  before:  and  whether.  If  tbe 
defendant  baa  auch  notice.  It  allowed  an  un- 
reasonable time  to  pasa  before  the  accident 
without  repairing  uie  same.  Section  199, 
Code  1887,  provides :  'In  any  case  in  whlcb 
tbe  jury  render  a  general  verdict,  they  may 
be  required  by  the  court  to  Snd  specially 
upon  any  particular  queetlons  of  facte  to  be 
stated  to  tbero  In  writing."  Thta  is  sub- 
stantially like  the  Nebraska  Code,  and  In 
FlvaUn  V.  FerreU.  M  Neb.  S47,  It  waa  beld 
tbat  the  giving  to  or  wttbboldlng  from  tbe 
jury  quesliona  for  sp^ial  flndlnga  of  fact 
was  within  the  discretion  of  the  courL  We 
may  add  that  we  perceive  no  special  objec- 
tion to  tbe  interrogatories  submitted  by  tbe 
defendant  to  tbe  court,  and  It  certainly 
would  not  have  been  error  had  the  court  aub- 
mitted  them  to  the  jury  ;  but  we  cannot  say 
that  the  refusal  to  give  them  waa  auch  an 
abuse  uf  discretion  as  to  justify  a  reversal 
on  that  ground.  The  return  of  a  verdict 
for  the  plaintiff  under  the  instructions  aa 
given  to  the  jury  muet  necessarily  bave  been 
eouivalent  to  ao  answer  by  the  jury  of  each 
of  these  questions  aKalnst  the  defendant. 
Hence,  we  fail  lo  perceive  that  the  defendant 
was   prejudiced    in   any   substantial    right. 

The  most  important  anddlfflcult  questlooa 
tbe  InBtnictlons  given  by  the  ci 


gether.  Othere  it  gave  with  modlBcattons. 
Tbls  branch  of  the  case  we  will  consider 
under  two  general  heads, — Alleged  error  o( 
the  court  in  Instructing  upon  what  conatt- 
tulee  prima  facie  negligence  In  casea  of  tbia 
kind  ;  alleged  ermrs  In  instructing  as  to  the 
nature  and  extent  of  the  dutr  of  the  defend- 
to  tbe  general  public  nslng  the  highway. 


d  bnrslar  alarms. 


tel^hone  Hoei^  police.  Ore, 

and  otber  lines  tor  tbe  trsnen. 

br  ^eotrioltjr  la  verr  weak  and  enUrelr  barmlen.  *o 
far  aa  elenrleai  etieott  from  eoDtaot  with  the  Uoee 
la  ooDOSRwd.  aod  thererore  tbe  qnastlon  of  oeKll- 
tenee  In  relation  to  those  lines  arbsi  moat  tre- 
qoently  when  meobanloal  eontacit  of  the  wIns  or 
polee  with  travelers  la  ooeasloned  ti;  tbe  talltns  of 
(be  polee.  er  the  saninc.  breaking,  or  entanirlB- 
ment  of  (he  wires  oo  tbe  hlshwara.  The  ourreot 
on  the  eleeirto  tallwar  lloea,  however,  baa  a  ten- 
sion of  Id  tbe  ndsbbortiood  of  MN  volla.  and  this 
anrreat  IsstroDxeaouKh  toictveaaiiiart  sbock  to 
human  behiaa.  aon>e(lmea  produotni  temponur 
'lithe 


rent  on  eleetrio  lUthting  Hoea  has  a  verr  blub  ten. 
aloD.  In  (he nelahborhood  of  &W0  to  SJOO  voltaln 
the  dlreot  current,  aod  greater  destruotlve  toroa 
InUiealtemailDKoaTrent.  It  Is  evldeat- tbeielore, 
that  a  contact  with  either  of  the  latter  niiraiii  of 
wires,  althouah  ao  sU^t  aa  to  produoe  no  111  me- 
otainkaJ  ooDseqneoaea,  mar  eleotrloallj  prodiwB 
serious  injarr,  andaven  tatal  rceul& 

tn.  l)tait*onar». 
TbedaDaaoosofaameteroI  a  powerfjil  ourreot 
o(  electrlelty  when  canted  where  mveleia  am 
a  public  street  DiarpasaltilreoiDe  to  ooDtaotwltb 
It  otakea  an  unuiuallj  Importaot  teat  of  tbe  doc- 
trine of  Deriicenee.  eapecMUT  In  reapaet  to  ifae  aa- 
Kiesof  oarereqidfed.  IntliemaiiaKemeatofaaoh 
dangerous  aitenolasbrwbleh  the  Uvea  of  tnnoaent 


1895. 
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onr  ud  acrcM  wbfch  <l«  wires  are  atrung. 
In  substance,  the  court  instructed  tlie  jury 
tjimt  if  tlie;  found  tli&t  the  deteodftiit'i  wire 
was  so  charged  with  electricity  u  lo  become 
dAngeroas  to  peisons  comiog  In  contact  with 
tt,  and  that  the  wire  had  become  dlscoonectod 
or  detached  from  Its  fastealags,  sod  hang 
down  In  a  public  alley  bc  as  to  endaDger 

fiubllc  travel,  that,  of  Itself,  was  prima 
Bcie  erideDce  of  Degllgeoce  on  the  part  of 
defendant.  Strictly  speaking,  except  in 
aome  relationa  springing  out  of  contract,  the 
mere  happening  of  an  accident  is  not  any 
erldenoa  of  negligence.  Thomp.  Carr.  p. 
S09,  g  9.  But  In  some  caflei  of  tort  It  has 
been  neld  that  the  existence  of  certain  facts, 
unexplained.  issomeeTidenceof  negllKenre. 
T/ionuu  t.  Weilem  U.  TeUg.  Oo.  100  Mass. 
1S6.  and  Eat/net  v,  Baleigh  Oat  Oo.  lU  K. 
C.  a08,  26  L.  B.  A.  810,  are  cases  In  point, 
sad  are  authority  for  the  Instruction  given 
In  this  case.  This  Is  the  first  case  In  this 
court  where  It  has  become  nccessar;  to  de- 
termine the  duty  to  the  traveling  public 
resting  upon  a  person  or  corporalloQ  dlstrlb- 
ntiuK  electricity  by  means  of  wires  sus- 
pended above  a  public  street  or  alley.  The 
employmEDt  of  electricity  for  supplying 
light  la  of  comparatively  recent  origin.  The 
best  methods  of  constructing  lines  for  its  dis- 
tribution, and  the  precaucioDary  steps  to  be 
taken  to  guard  tbe  public  from  the  dangers 
incident  to  its  use,  may  not  be  known  or  fully 
understood.  But  enough  is  known  to  Justify 
the  stalement  that  the  business  of  distributine 
electricUj  on  wires  strung  over  tbe  streets  oi 
a  city  is  a  dangerouH  business,  and  attended 

S  peril  to  travelers  along  the  highway. 
is  court  does  not  recognise  any  dej^Tees  of 
negligence,  such  as  slight  or  eross,  and  logi- 
cally it  ought  not  to  recognize  any  degrees 
In  its  antllhesU,  care.  The  court  Instructed 
tbe  Jury  lo  this  caae  that  tbe  defendant  was 
not  an  Insurer  of  the  safety  of  plaintiS,  but 
that,  in  constructing  its  line  and  maintHln- 
Ing  the  same  In  repair.  It  was  held  to  the 
utmost  degree  of  care  sod  diligence;  that  in 
this  respect  It  Is  bound  to  tbe  highest  degree 
of  care,  skill,  and  diligence  In  the  coosiruc- 
tlon  and  mainteoance  of  lis  lines  of  wire  and 
other  appurU?naiiceB,  and  in  carrying  on  its 
buaintss.  so  as  to  make  the  same  safe  agsinst 
accidents,  so  far  as  such  safety  csn,  by  tbe 
use  of  such  care  and  diligence,  be  secured. 
If  it  observed  such  degree  of  care,  It  was  not 
liable.    If  It  failed  therein.  It  was  liable 


tor  injurtea  oauaod  thereby.  We  think  the 
court  was  unfortunate  In  attempting  to  draw 
any  distinctions  In  the  degrees  of  care  or  ncK' 
ligence.  It  wonid  have  been  safer  and  the 
better  practice  to  Instruct  the  jury,— which 
ought  hereafter  to  be  observed. ^ven  in 
cases  like  the  one  before  us,  that  tbe  defend' 
ant  was  bound  to  exercise  that  reasonable 
care  and  caution  which  would  be  exercised 
by  a  reasonably  prudent  and  cautious  per- 
son nnder  the  same  or  similar  circumstances. 
In  addition  to  this,  the  jury  should  have 
been  instrucled  that  the  care  iDcreases  as  the 
danger  does,  and  that,  where  the  business 
in  questioq  is  attended  with  great  peril  to 
the  public  the  care  to  be  exercised  by  the 
person  conducting  the  buslneas  Is  commen- 
Burate  with  the  increased  danger.  But,  in 
effect,  this  Is  what  the  court  did.  Under 
the  facts  of  the  case,  the  law  reaalred  of 
the  defendant,  conducting,  ^  it  dia,  a  busi- 
ness so  dangerous  to  the  public,  the  highest 
degree  of  care  which  skill  and  foresight  can 
attain,  consistent  with  the  practical  conduct 
of  ita  business  under  the  known  methods 
and  the  present  state  of  the  particular  art. 
Thh  is  the  measure  of  tlie  duty  owed  by  a 
common  carrier  to  a  passenger  for  hire. 
Thomp.  Carr.  p.  2A8.  and  cases  cited. 

Not  for  the  same  reason,  or  because  the 
doctrine  rests  upon  the  same  principle,  but 
with  even  greater  force,  should  this  rule 
apply  to  ■  person  or  corporation  engaged  In 
the  equally,  if  not  more,  dangerous  Duslness 
of  distributing  electricity  throughout  a  city 
bv  means  of  wires  strung  over  the  public 
alleys  and  streets,  in  so  &  as  is  concerned 
its  duty  to  tbe  traveling  public.  In  those 
courts  where  degrees  of  negligence  are  not 
countenanced,  nevertheless,  in  oases  where 
the  duty  of  a  common  carrier  of  passengers 
is  laid  down,  tlie  jury  are  told  that  carriers 
are  bound  to  tlie  utmost  degree  of  care  which 
human  foresight  can  attain.  This  is  upon 
the  theory  that  reasonable  or  ordinary  core 
in  a  cose  of  that  kind  is  the  highest  can 
which  human  ingenuity  can  practically  ex- 
ercise, and  that,  as  a  matter  of  law.  courts 
wi  1 1  hold  every  reasonably  prudent  and  care- 
ful man  to  the  exercise  of  the  utmost  care 
and  diligence  In  protectins  Ibe  public  from 
the  dangers  neceuarily  incident  to  thecarrv- 
ing  on  of  a  hazardous  business.  Where  tue 
facts  of  a  case  naturally  lead  equallr  intel- 
ligent persons  honestly  to  entertain  diflerent 
views  aa  to  the  degree  of  care  resting  upon 


qioiiBitilllty  Is  demanded  br  the  Reneral 
Justice.  But  court!  aaree  that  the  Ilabilltr  ts  not 
that  of  an  Insurer.  Tbe  dlsthictloii  onoe  maile  be- 
tween vTosB  DQillaeDre  nnd  ordinary  nesltnenoe  Is 
now  amerallr  repudiated  by  the  ooDits.  Thtascn- 
«rel  subjeotot  dtotlDotlons  between  nevllaenae  ti 
dtsontaed  at  length  In  Croeoell  on  raeoirtdty.  chap. 
IT.  H  88B-38IL  Tbeslmplataadbeat  eipreailon  of 
iberuleaatotbeilesTSeofoBreTeqiilredU  that  It 
should  be  proportfonata  to  tbe  danser.  And  this  M 
substsDtlally  adopted  In  tbe  oaeei  whlcdi  beve 
passed  upon  tfalspartloalarqiMetlon  of  nanlljteDoe 
In  respect  to  eleotiioUy.  Uls  resuHa  In  holdtnc 
tba(tbeiiTCO(averydBDt«*eas  ourreni  of  pleo-| 
trldtyrequlies  very  i 
ocalnat  injuries  from  I 
81  L.R.  A. 


Tbiis.adeei«eotcareBnddtllfreooa  proportkni- 
ate  to  thedanBerermiaotalet  ihatla  liable  to  eo- 
Bue  Is  declared  In  Cook  v.Whmlnvtoo  Cl^  Blretrlo 
Oo.SBouBt  (DeLtSOa,  toberaqnlfadof  an  eleetrls 
UlCbt  company  when  ploclnH  its  poles  and  wires 
aloDB  tbe  acners  and  tboroniiiifares  of  tbeolty. 
Tbe  eonrt  says:  "Tbe  law  reqeiree  thai  ihey  should 
DsaeverywaytoRoteotanl  save  the  pnbllo  from 
Ices  or  Injnryttbey  must  use  evciyineaDa.ressrdl«*a 
protect  and  make  safe  tbe  pabUo 
inftheelty.whoan 
they  must  uaa  due  oare  and 
ordinary  dlUaeiioe  In  sueb  eaes,  wKb  tbe  lecal 
meaning  In  lav  folktwlDc  and  attaebed  to  anoh 
words  aa  I  have  staled."  As  to  " 
theae  words  the  court  aan:  "Tbe 


.^1^- 


OOLOBADO  SurBBKB  COQBT. 


Jai.1, 


m  defettdtuit,  the  court  ought  not  to  Iny  down 
a  role  preMtlblng  *nj  puticulai  (w  ipeciflc 
dagna  In  that  cue.  But  where  all  mlDds 
«oncDc — M  tbsf  muit  Id  a  case  like  tbe  one 
we  are  now  conalderln^f— in  regardlDg  tbe 
earning  on  of  a  butlneu  aa  fraugbt  with 
peril  to  the  public,  Inbereut  In  the  nature  or 
tlic  bualncaa  Itaelf,  tbe  court  make*  no  mis- 
take in  deBoiag  Qie  dutj  of  thoae  conductlus 
it  ai  tbe  exerclae  of  the  ntmoet  care.  It  was 
therefora  not  prejudicial  error  for  tbe  court 
to  tell  the  JniT  Is  thia  case  what  tbe  law  re- 


quire! of  the  defendant,  tit.,  the  hlgheat  de- 
gree of  care  tn  conducting  Its  boslneaa.  Th^ 
]at«  case  of  BImM  t.  JfttoaMive  Stnet  B.  0*. 
B9  Wis.  871,  S7  L.  R.  A.  Wt,  rigbUr  Inta- 
preted,  supports  this  dootrtne,  aJod  tne  caae 
of  Eayiut  t.  Battii^  Oat  Oo.  ntpra,  ezpieaalr 
1s;b  down  tbe  rule  ohaerred  by  the  trlA 
court  In  tbe  instructions  given  In  liila  caae. 

Tbe  foregoing  considerations  dlspoee  of  all 
tbe  errors  assigned  which  we  deem  n  ~ 

to  notice. 

Thejfidgmenl  viU  it  ^glrmtd. 


AREAHBAS  SUPREME  COUBT. 


Oeoige  CONERT. 
( ark. ) 

1.  IMd«Bee  tlwt  •l0otHel^  wm  a»m- 
nranicAted  fk«ni  m  t*«31my  irlr«  to  ih 
toUpbMW  wlr*  wbloh  bad  hnnt  over  It  and 
become  broken  mar  be  aufllctent  wlUiout  anj 
paamre  tceHmoor  as  to  tbeli  contaot,wtaere  tbere 
IB  ao  oUMr  reasonable  tbeoir  to  ezplalo  bov  the 
teleptaooe  wire  became  obsnced  wttb  eleotrioitr. 

I.  TOe  — eapa  of  alaetrlcity  f^o^  wlraa 
■napMided  ovar  atreata  ttatoucb  anr  otbor 
wlKS  that  maj  eome  la  oontaot  with  tbem  must 
be  prevented  so  lar  as  It  tan  be  done  b7  tbe  ex- 
scefae  of  leesonable  can  and  dlUgenoe. 

9.  The  care  exerolaed  to  proraat  the 
aaeapa  of »  UMag^roaa  currant  of  ala^ 
trlclty  from  wlm  suspended  over  streen  In 


wltb  tbe  treat  daaser  that  exists,  sltbousb 
oirnen  of  snoh  wlree  are  not  Insnren  asalnit 
aoddeata. 
4.    For  kaiqjnrrreaaltiny  fttimtbaooiw 

earring  neKl%ence  of  two  parties,  wbloh 
would  not  bare  occurred  !□  tbe  abeBnoe  of  elthei, 
both  are  liable  to  a  tbln)  partr  tnjured  tborebr. 


APPEAL  by  defendant  from  a  Judgment  of 
tbe  Circuit  Court  for  Pulaski  County  in 
favor  of  plaintiff  In  sn  action  brousbt  to  re- 
cover damages  for  per&onal  Injuries  alleged  to 
have  been  caused  by  defendanfa  negiigence- 


The  facts  are  stated  In  the  opinion. 

Mesn-M.  J.  H.  Roae  uod  J.  T.  So«^- 
boronjih  for  appellaDL 

Mr,  S.  P.  Aat«n,  for  appellee; 

Tbe  falluK  to  maintain  guard  wlrea.  Id  tUa 
case,  was  Diligence  per  as. 

United  EUetrie  S.  Co.  t.  SMion,  SS  Tenn. 
42a 

B»ttl«,  J.,  delivered  tbe  opinion  of  the 


rairway  In  tbe  city  of  Little  Rock,  in  tbia 
if  el       ■ 

.__ Lsive  territory,  l 

through  manjatreets.     Oneoitheappllanoes 


traverses  sq  extensive  territory,  a 


allwM 


with  81  ,  .     __  ^ .    . 

of  tbe  railway  was  conatmcted  Id  Fourth 
street.  Above  It  were  auspended  the  trolley 
wires.  Intersecting  Fourth  atreet  at  right 
angles  Is  Cross  street,  rODDlng  north  and 
soutb,  while  Fourth  runs  east  and  west.  At 
the  southwest  Conner  of  Fourth  and  Ctosa, 
O.  E.  White  resided.  Three  blocks  distant, 
on  the  corner  of  Markbam  and  Croas  streets, 
was  a  drug  store,  which  be  owned  and  00- 
cupied.  The  residence  and  store  were  con- 
nected by  a  private  t«lephone  wire,  which 
was  suspended  by  passing  it  through  loops 
of  wire  attached  to  insulators  <mi  polea,  and 
was  extended  over  tbe  trolley  wire  of  the 
atreet  railway  at  Fourth  and  Cross  streets: 
its  distance  above  It,  at  tbe  lowest  point, 
being  between  6  and  12  feet.     In  the  couree 


norless.  than  (f  there  be  great  danger  and  hasard' 
In  the  bualncss,  there  sfaonld  beBuorreapondlnr 
degree  of  skill  and  attentloo  requited  b;  tbe  law." 
To  simtlar  etteot.  after  eartng  tbat  it  has  been 
Ouestloned  b^nota  Ie<r  eminent  Judaea  whether 
there  cam^operir  be  aald  to  be  anr  desren  nf  oare 
ornegligwice,  the  court.  In  Hand  V.  Central  Penn- 
S7lvanlBTelepb,ftS.Oo.(Pa.Com.FI.)  1  Laok.  L. 
News,  Kl.  san:  "Care  aooordlna  to  tbe  atiaDdant 
otroumaunoea  is  a  oomprebenstre  measure  or  duty 
beyond  wbloh  little,  If  enjtblag,  remains.  It  em- 
braoeatbe  question  of  ordlDBiyor  extraordinary 


UMoCber  la  pointed  ont  aa  neaenarr  b;  existing 
•ODdlUooa.  It  mattan  Httle,  therefore.  It  this 
standard  be  laid  down  to  tbe  Jnrj,  br  what  deaorlp- 
Hve  teem  the  oan  requited  la  called." 

n  La  A. 


Aohargetothejorrthnt  eleetrioltTlsa  "snbtla 
aaddangerousBgeaey"  whkdi  requires  tbe  "almost 
oautlon  to  control"  Is  beld  oorreot  In  an  aotkm 
■gainst  a  telephone  company  wboae  broken  wire 
has  oatned  Injory  to  a  traveler  on  ssldewalk  by 
conveying  a  heavy  ourrent  of  electricity  to  blm 
from  an  eleotrio  light  wlt«.  Mpedally  wbpre  the 
Jury  are  further  told  that  the  oondnct  Is  to  be 
mRWured  by  tbal  ol  a  "oautloua  and  prudent  man." 
Ahem  v.  Oregon  Teleph.  ft  Teleg.  Co.  a  Or.  £19.  B 

Ihfit  a  oompaoy  maintaining  an  electric  wire  and 
oaTTying  a  dangerona  enrrent  over  a  pnbUo  street 
or  alley  It  bound  to  the  ntmoet  degree  of  oare  and 
dUlgenoe,  tbat  la.  tn  ttie  hlgbest  detnee  of  oare, 
aklll,  and  dillgeao&  ao  aa  to  make  tbe  same  aafa 
against  soddeola  ao  tar  as  such  safety  omi  be  aa< 


1895. 


CtTT  "BLicrsic  Stbkit  R.  Co.  ▼.  Comkri. 


6T1 


of  ttma  the  tslepbniie  wire  began  to  ug, 
Mff  nd  S  or  8  teet  between  poJee,  uid  wm 
fiukilr  brokea  Deu  tbe  corner  of  Markhun 
mad  CroH  by  two  alectrlcUiu  attempting  to 
make  it  BtnigbL  The  brokea  end  was  tied 
to  A  pott,  ud  In  a  few  dKf  b  became  antled 
or  wu  again  broken  at  or  n««r  tbe  mdm  place, 
nnd  hunr  toapended  in  the  street,  the  north 
cod  nstfDg  upon  the  ground.  Two  days 
afterwaidi  ArLtana  Cooeiy,  a  lad  of  about 


crlea,  went  to  hit  reacoe,  and  attempting  to 
relieve  him,  was  likewise  throwndown.  A 
workman  laborlog  near  bj  next  went  to  his 
assistance,  and  cut  the  wire  and  reliered  him. 
After  this  he  sued  White  and  tbe  railwar 
eompaoT  tor  damaxes,  reooTered  a  jadgment 
for  $800,  and  the  company  appealed. 

The  appellant  deniea  that  tlie  eTldeDce 
ahows  that  tbe  trolley  communicated  to  the 
telephone  win  the  electrlcit;  with  which  it 
was  charged  when  appellee  was  shocked  and 
buined.  It  sajsthatlt  was  not  proTed' that 
Uiere  was  any  contact  Itetween  the  two  wires." 
It  is  true  that  there  was  no  positive  eridenoe 
to  that  effect,  but  there  was  only  one  other 
electric  wire  Id  that  vicinity,  and  it  was  an 
"electric  light  wire,"  which  waa  BUBpended 
above  the  telephone,  and  therela  noevideDOe 
that  it  erer  sagged  or  fell  sufficiently  low  to 
come  in  contact  with  any  wire  below  it. 
According  to  tbe  evidence,  tliere  is  onlv  one 
reasonable  theory  upon  which  tbe  conaltlon 
of  the  telephone  wire  at  tbe  time  appellee 
was  Injured  by  It  can  bo  accounted  for;  and 
that  la,  it  came  In  contact  with  the  trolley 
wire,  while  down,  and  received  the  elec- 
tricity with  which  it  was  charged  at  the  time. 
Thli  fact  fa  snfflcient  to  sustain  the  verdict 


the  appellee  can  this  action  be  baaedf  The 
answer  to  it  ia,  upon  the  duty  enjoined  by 
the  rule  which  reqalres  every  one  to  ao  use 
his  property  aa  not  to  Injure  another.  The 
applicability  of  this  rule  may  be  shown  by 
many  illusUatliHiB.  One  la  where  an  owner 
*  a  vicious  animal,  aoonitomed  to  do  linrt. 


,      gather  water 

.  premfses  for  useful  and  ornamen- 
tal puipoees,  but  It  la  his  duty  to  coaatmct 
the  reeervoira  for  that  purpose  wtthsufflcleat 
strength  to  Tetato  tbe  w&ter  under  all  cir- 
cumstances which  can  .reasonably  be  antici- 
pated, and  afterwards  to  preserve  and  goaid 
them  with  doe  care.  "For  any  negligence, 
either  in  conatruction  or  in  subsequent  atten- 
tion, from  which  fejury  results,  partiea 
maintaining  such  reservoirs  must  be  respon- 
sible." It  Is  the  duty  of  railway  oompaniea 
to  keep  their  tracks  and  rights  of  way  free 


discharge  t 

Juries  occasioned  by  the  n 
This  rule  applies  with  eqiial  force  to  •leO' 
ic  companies.  They  are  bound  to  nse  ret- 
aonable  care  In  the  conitmctlon  and  main- 
tenancs  of  their  poles,  crgaaarma,  and  wlrea. 
and  other  apparatus,  along  streata  and  other 
highways.  They  are  reqnued  to  do  so  tot  the 
protection  of  persoos  and  properU.-   If  they 


knowing  his  habits,  negligently  allows  him 

to  escape.     He  la  reaponsiL 

dilef  tae  animal  does,  because  it  was  the 


:  the  mts- 


dnty  of  the  owner  to  keep  him  a 


So 


protection  of  persoos  and  properU.-  If  they 
negligently  allow  Oielr  wires  to  nil  or  sag, 
or  poles  or  other  apparatua  to  fall,  to  tbe  In- 
jury of  another,  tlier  are  reapooalbl*  In  dam- 
ages for  the  wrong  done,  if  the  party  Injured 
Is  guilty  of  no  culpable  negligence  contrib- 
uting to  the  injury.  Uegl^  v.  WtMt  Bad 
Btrett  a.  a>.  IBO  Mass.  8B1 :  Eaptei  v. 
Ralfig\  Gai  Oo.  114  N.  C.  908,  M  L.  R. 
A.  810:  WaUrn  TT.  Teitg.  Oo.  v.  Byttr,  01 
U.  8.  495,  38  L.  ed.  877. 

In  TexarkarM  Oeu  A  K.  L.  (b,  v.  Orr,  S9 
Ark.  316.  It  appeared  that  the  defendant 
owned,  maintained,  and  operated  In  tbe  city 
of  Tesarkana  a  system  of  electric  lights. 
DnrInK  the  night  of  the  22d  of  August,  luOl, 
or  earlV  In  the  morning  of  tbe  neit  day,  its 
wires  oecame  disabled  and  out  of  repair, 
and,  being  either  tiroken  or  disengaged  from 
their  fastenings,  fell  to  the  ground  or  side- 
walks of  the  city,  and  lay  there  from  19:80 
o'clock  A.  H.  until  after  daylight  In  the 
morning,  when  the  street  on  whicn  they  lay 
was  thronged  with  people.  The  company 
ascertained  that  the  wires  were  down  soout 
2  o'clock  A.  x.  of  tbe  aame  day,  but  not  the 
exact  locally.  E^  Walker,  aooy,  walking 
along  tbe  street  about  6  o'clock  In  the  morn- 
ing of  the  day  tbe  wires  had  fallen,  after  some 
conversation  with  a  bystander  about  the  dan- 

Kr  of  the  wires,    picked  up  a  dead  wire. 
Ing  told  to  throw  It  down,  he  obeyed,  but 


ouied  hr  tbe  use  of  soA 
thooB-h  tbe  oompaor  la  not  i 
1*  held  cobe  a  correct  Rate 

VXB  COBSOL.  KlMOiaa  Co. 

ttaouKb  )t  til  nld  to  be  a  better  statement  In  In- 
WniotlnKtbeliUTttiat  tbe  oompaarls  bound  to 
exerotse  tbe  cure  and  eaotloD  wblob  teaaonatilj 
isutkms  and  prudent  penona  w(    ' ' 


Tbat  tbe  law  requires  a  bl^b  deam  of  care  i 
mrasurat«  Willi  tbedanaer  when  a  blably  danger- 
oasacentllkeetectrldtT  la  uiBd  bra  street  miwar 
oompanr  to  move  Its  can  I*  tbe  dootrine  deolaied 
br  lAiaoD  V.  Oential  B.  Oo.  H  IIL  App.  KS,  and 
Uiereforelt  Is  said  that  a  partr  emplorlnir  luoh 
agmor  "should  nse  UieblftbeiC  degree  of  care  m 
avoid  ezpoalnK  tbe  pabUo"  whan  a  wlie  (Aarfed 
81L.  R.  A. 


wftlieleotitottrwoaM.lt  allowed  to  hang  kiaee  tai 
tbe  slioet,  cause  Instant  death  to  persons  or  botna 
eomina  in  oooeaot  with  it. 

~  ~  "allT  the  wme  dcetrlne  la  deolaTed  Ig 
Stieator  B.  On.  W  H).  App.  STB,  where 
iiNKUHiat  tbe  stnet  laUwar  oompanr  was  In 
tbe  use  of  a  bich)]'  daDgeroot  agenor.  and  "waa 
bound  (o  oorreapoadlng  great  oare  to  so  uae  U 
as  not  to  endaiuter  ttw  life  and  propenrot  tbe 
people  wbo  might  pass  w  drive  over  tbe  itreet^" 

A  strong  ease  Id  respeot  to  tbq.  UablUtr  of  an 
dectrlo  rallwar  oompan;  tor  an  Injurr  eauaed  br 
a  broken  telephone  wire  that  had  fallen  aoroM  lis 
trolky  wire  la  tbat  ot  Cbtt  'EiMOtmaa  Bi 
Co.  V.  OoRMBT.  p.  no.  In  tbat  a 
wtn  wbioh  had  aaitged  ovn 


vn 
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"flipped"  It,  u  a  wltiiMs  •»[(),  into  the  kli 
u  he  did  m,  tad  the  wire  itruck  a  live  wire 
before  lie  let  It  «>,  and  tlierebv  transmitted 
tbrougb  him  ao  electric  current' which  killed 
him  iDstaotlj.  The  compan;  was  held  re- 
aponaible  tta  damages  on  account  of  the  In- 
Jury. 

The  main  difference  between  the  cafle  last 
cited  sod  this  Is,  the  electricity  waa  com- 
municated  to  the  party  injured  In  tin  former 
by  the  electric  compacy'a  own  wire,  and  In 
the  latter  by  the  wire  ot  another,  but  the 
principle  upon  which  the  liability  Is  baaed 
is  the  same  in  both  casea.  All  persons  bare 
the  riKht  to  ase  the  street*,  in  or  over  which 
the  wjrea  were  euspended,  as  public  bigh- 
waya.  Subjecting  the  dangerous  element  of 
electricity  to  their  control,  and  using  It  for 
their  own  purpoeea,  by  means  of  wires  sus- 
pended orer  toe  streela,  it  is  their  duty  to 
maintain  it  in  luch  a  manner  as  to  protect 
soc^  persons  arainst  injury  by  It,  to  the  ex- 
tent they  can  do  so  by  the  exercise  of  reason- 
able care  and  diligence.  This  duty  is  not 
limited  to  keeping  their  own  wire*  out  of 
the  slreets.  or  other  public  higbwaya,  hut 
extends  to  the  preveDtiou  of  the  escape  of  the 
dangerous  force  Id  theit  service  through  any 
wires  brou^bt  In  contact  with  their  own, 
and  of  its  transmission  thereby  to  any  one 
usine  the  streets.  Only  In  this  way  can  the 
public  receive  that  proteclion  due  It  while 
exercising  Its  rights  in  the  highways  In  or 
over  which  electric  wlrea  are  suspended. 
aniled  EUelrie  R.  Oo.  v.  BhelUm,  89  Tenn. 
42S 1  Block  V.  Milaauku  Strwf  R.  Co.  89  Wis. 
871,  37  L.  R.  A.  86B. 

Electric  companies  ai«  bound  to  nee  "rea- 
sonable care  In  the  contmctton  and  mainte- 
nance of  their  lines  and  apparatus, — that  is. 
aucli  care, as  a  reason nble  man  would  use  un- 
der the  clrcumstancea,  —  and  will  be  respon- 
sible for  any  conduct  falling  short  of  this 
standard."  Thiacare  varies  with  the  danger 
Which  will  be  incurred  by  negligence.     In 


dangerous  current  ot  electricity,  and  u 
suit  of  negligence  might  be  exposure  to  acwa 
or  most  serious  aocidenta,  the  nlgliert  degiaa 
of  care  is  reoulred.  Thia  is  eapeclally  traa 
of  electric  railway  wires  suspended  over  the 
streets  of  populous  cities  or  towns.  Here  the 
danger  is  gnaX,  and  the  care  exercised  must 
be  commenBurate  with  it.  But  thla  duty 
does  not  make  them  insurers  aoainst  sccf- 
denta,  for  thej  are  not  responsible  for  acci- 
dents which  a  reasonable  man,  in  the  exercise 
of  the  greatest  prudence,  would  not,  under 
the  circumstaocea,  have  guarded  against. 
Bayna  t.  Mi^e^h  Gat  Oo.  114  N.  C.  SOS. 
2a  L.  R.  A.  810 ;  Uggla  v.  WmI  Bad  Stratt 
B.  Oo.  160  Mass.  851. 

In  thla  case  the  csuae  of  the  aocldent  waa 
the  falling  of  White's  telephone  wire,  and 
the  contact  of  the  same  with  the  trolley 
wire  of  the  appellant.  The  jury  found  both 
of  them  guilty  of  negligence, — White,  in 
permitting  his  wire  to  Tall  and  remain  down 
until  appellee  was  hurt ;  and  the  appellant, 
in  allowing  the  same  to  become  charged 
with  electrfclty  by  contact  with  its  wire  at 
the  time  of  the  Injury.  It  this  tw  true,  the 
injur;  was  the  result  of  the  concurring  neg- 
ligence of  the  two  parties,  and  would  not 
have  occurred  In  the  abwnce  of  either.  In 
that  case  the  negligence  of  the  two  was  the 


case,  and  the  instructions  of  the  trial  court 
based  on  the  same.  Without  setting  out 
either,  it  is  sufficient  to  say  that,  tested  by 
what  we  have  said  in  thla  opinion  as  to  the 
law,  we  And  no  revenible  error  in  the  In- 
Btnictions.  taken  as  a  whole,  and  that  the 
evidence  Is  sufficient  to  sustain  the  verdict 
of  the  jury,  in  this  court. 


MARTLAHD  COORT  OP  APPEAIA 


1.  ' 


"of  B«Itlmor«  citr"  to  the  name  at  the  te- 
feodant  sued  as  the  "WesMTD  Ueion  Telesntpfa 
OompaDT,"  Bod  irblali  wasttaepartrlniaodad  to 
be  sued,  althouffh  the  person  served  was  reoeial 
manager  la  ihe  state  of  a  foreiin  ooiiNnaUon 
l)eaTlnKthatnBme,ai  wall  aspreeMeotand  mana- 
fer  of  the  Batamoie  oompaor,  dots  not  add  a 
new  party  or  operate  as  the  equlTaleot  of  brlns- 
Ina  a  new  suit  wltb  raapeot  to  a  pleaot  tbe  sMt- 
ale  ot  Ibnltatiooa. 


loattampthiKKUn'htenlt  Thertted  the  tiraken 
eDdaronndapotthatlnafew  dan  >t  became  un- 
tied or  was  aaaln  broken  and  buns  down  In 
the  street  Two  daja  atterwardi  a  boT  stepped 
npon  It  and  was  ln]und,  A  verdlot  br  a  Jqit  that 
tbe  eleetrle  rtflway  oompaor,  ai  well  as  IM  owner 
ot  tbe  telephoDe  wire.  wBsne^tseot, was  snstaloeil. 

Bill  II t  iiiiiiiaslj  sajBlliiil  Mm  nlniHIn  ndl- 

waroompanrlB ' "' — '  — " 


tiaveleis  that  tbetr  "tawf ol  nae  ot  tbesueet  Bbould 
basubstantialir  asMfe"aattwasbatot«  the  wtras 
oeoupledlt. 

Itlsnldln  HaTttea T.  Balelah  Oaa Co.  114  H.a 
n.  M  L.  B.  A.  SIO: 'It  H    '  


ottr  or  town 

iball  be  reqalred  to  ezerdae  tbe  utmost  dearee  of 
'    tbe  oonsi  motion,  tnapeatfon,  and  repair  of 


1898. 


WnTKRn  TStaos  Tsleokaph  Go.  v.  Btatk,  Nklooh, 


S7S 


8.  AcrmntorthepiivflAgatoi 
tAB  pabUo  tiiytwray  irltb  |pol«s  iiA  eleotrlo 
wlraB  wtatoh,  tbouBb  IruuUtad.  carrr  a  dndlr 
otirreiiU  Impoaea  upon  tliaw  barlDg  mch  piivl- 
l^etliedal^of  ■omantslna'affBlnuDOtUi  to- 
jDTe  peraoiu  lairf  ullr  on  tbe  atreet,  and  maUOK 
the  ■treat  lu  tataatlallT  >«  nfe  f or  ibem  at  IE  waa 

3.  Ant^ttry  fronaeoMtfcet  with  ■  brokan 
tolspbona  wlrB  hansliur  over  and  to  oontmot 
vicli  tbe  feed  irlre  of  ao  electric  raUwar  aSorda 
m  prima  faota  preaamptton  ot  neBlls«aoe  aa  tbe 
part  ot  tbe  ownen  ot  tbe  wtrea. 

4.  Thmt  »  brokan  tetophoma  wir*.  fk^>nt 
wlil^  tk  person  raeMlTMl  »  dMtdlr 
ehur^e  of  el«cfariell7,  obtained  tbe  ekeotrlo 
charge  trom  Its  oootaet  wltli  the  feed  wire  of  an 
electrlo  rallmr*  mar  tw  tntaired  bj  Om  turr. 
vitbont  yfoleooe,  from  erldeoee  UM  U  bad  been 
hanslDB  oT«r  tbe  teed  win  tor  two  wctiu  and 
lubblns  iRidcwt  It  vheo  awBjed  by  tbe  wind.  «!• 
(boncta  tbe  Imtilatlon  of  tb«  feed  wire  la  not 
proved  to  be  Imperfect,  wberetlierelaDottalnffto 
Aow  anj  oiher  aource  ot  the  «I»inrlo  charge. 

aaauan  a.  UMJ 

APFSAL  b;  defendants  from  a  jndgment  of 
the  Balllmore  City  Court  In  faior  of  plain- 
tUr  la  an  actloa  brougbt  to  recover  damage* 
for  the  death  ot  Hichad  Nelion,  a  child,  wbf  ch 
WM  alte^  to  hare  been  caoaed  by  the  da- 
fendanta'  n^genee.    4fflmui. 

The  tacU  ue  Mated  Id  tbe  oplnton. 

Mmr*.  Jolu   K.   Cawaa,   W.   _., 

Crow,  EL  i,  D.  Oroaa,  and  OMtr^e  Dob- 
Ub  pMuIaiMi,  for  appeltanta: 

In  mitten  of  proof  we  are  not  jiutifled  in 
Inteirlng  from  men  poadUlitfea  the  eilatenoe 
of  facta:  there  must  be  proof  of  the  eaaeniial 
fecU  to  Ox  llaUllU  apon  a  party  charged  with 
the  commtsdon  of  a  wrongful  act 

BalUfiwre  A  0.  B.  Oe.  v.  8taU,  Saeinjilon, 
71  Hd.  GW;  BiUtimort  A  P,  B,  (h.  r.  Stale, 
Abbott,  IB  Md.  irSS. 

It  U  andfaputed  Ibat  the  same  feed  wire 
which  wai  np  at  the  time  of  the  accident  had 
not  been  changed  at  the  dateol  the  trial.  The 
eridenoe  of  the  detendsnta'  witnesaes  on  ihia 
pdnt,  being  nncontradlcted,  mtut  be  accepted 

BaMmon  A  0.  S.  Oa.  t.  8laU,  Good,  IB 
Hd.  S87. 

There  could  be  no  escape  of  electricity  with- 
out such  aoabrsaloQ  of  the  inaulalioo  as  could 
be  detected  npou  examination,  and  ft  waa  im- 
pouible  to  afterwards  patch  op  such  an  sbro- 

The  plaintiff  did  not  offer  the  sllgbteat  bit  of 
erldence  to  the  effect  that  the  surface  of  the  In- 
tulatioQ  of  the  feed  wire  at  the  place  where  the 


small  wire  realed  apon  it  showed  the  sllgbteat 
BbraHloQ  or  defect  ot  any  kind.  Having  offered 
evidence  ahowiog  that  any  defective  appa 
.  .  uaof  tberailwav  company  bad  caused  tbe 
death  ot  young  NelaoD,  the  railway  could  not 
be  held  liable. 

BaMmort  dO.  S.  a>,T.  BUOe,  Qood,  tupra. 

Tbe  facts  of  fhia  case  do  not  warrant  the 


'.  OumimrUind  A  F.  B.  Oi.  80  Hd. 
146.  27  I..  B.  A.  164 

The  law  only  allows  acttona  for  death  by 
negligence  provided  auch  action  aball  be  com- 
ment^ within  twelve  celendar  months  after 
the  death  of  deceased. 

2  Pub.  Oen.  Laws,  art,  67.  g  S. 

Memn.    laldor   RMjrner    and  Iaa»e  lb 

tnsiui  for  appellee. 

pBg«i  J.,   delivered   the  opinion  01  the 

This  action  was  brought  against  tlie  West- 
ern Union  Telegraph  Company  and  the  Otty 
&  Buburban  Railway  Company,  to  recover 


hia  life.  In  the  narr.  and  aammons  the  tel- 
egraph company  is  referred  to  aa  "  The  West- 
em  Union  Telegraph  Company,"  but  in  UiB 
bill  of  parCtculara.  filed  with  tbe  narr.,  the 
words  "  a  corporation  ot  the  state  of  New 

York'  are  appended  to  tbe  corporate  r 

The  aammons  wss  serred  on  Richard  '. 


Richard  Blos- 


_  _  companies,  one  whose  corporate  nanie  is 
'The  Weat«m  Uaioa  Telegraph  Company." 
a  corporation  of  tbe  state  of  New  York, 
and  another  whose  corporate  name  ta  "The 
Weatem  Union  Telegraph  Company  of  Balti- 
more Olty, '  a  corporation  of  tbe  state  of 
Maryland.  Rtchard  Bloibatn  (on  whom  tbe 
writ  waa  served),  ia  the  general  manager  of 
the  former  in  this  stale,  andthepreaideataad 
manager  of  the  latter.  Tbe  evidence  eatab- 
llahed  tbe  facts  that  the  pole  on  which  the 
fatal  wire  was  suspended  Is  the  proper^  of 
the  Maryland  corporation,  and  that  the  Hew 
York  company  neither  owned  dot  controlled 
poles  In  that  vicinity.  Thereupon  the  coun- 
sel for  the  plaintiff  aaked  leave  to  amend  the 
declaration  and  bill  of  partlcnlara  to  conform 
to  tbe  proof,  and  stated,  at  tbe  time,  that  tbe 
Maryland  company  was  the  one  intended  to 
be  sued,  and  it  waa  only  because  of  his  want 
of  knowledge  as  to  the  correct  name  of  the 
corporation  that  the  words  "of  Baltlmora 
City"  bad  been  omitted.  There  being  no  ob- 
jection, the  leave  was  granted,  and  the 
amendment  made.     Mr.  Ciobb,  who  was  the 


along  tbe  high  war  mar  noc  be  Injiired  br  their  ap- 
pUancea.    TbedanRerlairTeat.andoaTe  and  watch- 

A  ooroiiary  ot  tUsmie  aa  (ognat  oare  In  the  use 
nl  a  danserons  current  ot  eleotrleltT  Is  tbe  pre- 
mmptlon  ot  negllnnca  that  Is  lalaed  by  the  fact 
eronswbe  baa  broken  and  fallen  Into 
utowMcAsee,«(/ta,  IT.,  b. 


IT. 


/or  broftsn. /onm,  or  stiff(ng  Mm. 
a.  IifoMHtyc^Mmsr. 
I  owner  ot  an  eleotrki  wire  hanglDf 


eleotrtdtr.  or  liable  to  receive  luch  a  current  trom 
contact  wlib  other  wires,  la  neBllgeDt  In  allowlag  It 
to  become  broken  and  to  fall  Into  the  street  where 
tt  may  cauM  lajurl«e,  tbe  llablllir  for  Injuries  OH 
reoUrreaultlog  tromsuoh  nacliBeoee  to  these  who 
have  not  been  itulltr  otoontflbutory  nesllgenoe  Is 
gnqncstlonabla.    The  ohlef  queeliona  which  arise 

tbe  wires,  the  proximate  aanas  of  tbe  Injnry,  and 
tbe  cxmtrlbntorT  nesllrenee  ot  tbe  peraoo  Injnrsd. 
Injuries  to  penoni  from  contaot  wHh  wires 
obaised  wRh  eleetrlelv  and  hanslog  la  tbs  stteet 
have  bean  held  to  uaks  tbe  owner  ot  tbe  wtrss 
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connH]  for  the  defendanis,  then  htul  his  ftp- 
peannce  entered  for  Che  Weatera  Colon  Tel- 
«Ki»ph  Compaoj  of  Baltimore  Cltj,  uid  filed 
the  three  following  pleas,  vu.:  First,  the 
plea  of  llmltstlone ;  second,  that  the  caose  of 
antloa  did  not  aoome  within  twelve  months 
"befwe  the  filing  of  the  pUlntlB's  amended 
declaration,  b;  whiob  It  was  made  a  partj 
to  the  jnit;"  and,  third,  the  general   issne 


strike  out  the  second ;  and  the  action  of  the 
,   court  In  granting  this  motion  oonatltutea  the 
defendants'  second  exception. 

It  la  contended  on  behslf  of  the  telegraph 
oompsnj  that  by  the  amend meoC  a  new  part; 
was  made,  and  was.  in  fact,  so  far  at  It  was 
concerned,  the  equtnlent  of  bringing  a  new 
salt,  and  therefore  a  plea  which  averred  that 
the  cause  of  action  did  noi  accrue  with- 
in twelve  montba  l>efore  the  AIIdk  of  -the 
amended  declantloo  did  not  Improperlj  set 
ont  that  provision  of  the  Oode  which  pro^ 
vides  that  actions  like  tlte  present  must  be 
commenced  within  twelve  months  after  the 
death  of  the  deceased  person.  Code^rt.  67, 
g  8.  Bnt  to  this  we  cannot  agree.  The  Sacb 
section  of  article  7S  of  the  Code  provides  that 
no  action  shall  abate  b;  reason  of  the  misno- 
mer of  a  defendant,  but  the  conrt,  at  Its  dls- 
ovtlon,  on  Buggeatlon,  etc.,  or  othnr  proof 
to  the  satlgfactlon  of  the  court  that  "  bj  mis- 
take the  plaintiff  bas  sued  In  a  wrong  name 
or  that  the  part;  summoned  in  virtue  of 
■aid  writ  or  action  ta  In  fact  the  party  In- 
tended to  be  sned  bv  such  writ  or  In  such 
action  may,  at  any  time  befne  Judgment, 
direct  the  writ  or  anj  of  the  proceedtDga  to 
be  amended  bf  Inserting  therein  the  true 
name"  of  any  defendant.  In  this  case,  the 
summons  was  served  on  a  person  who  was 
an  officer  of  both  companies,  and  upon  him 
aa  manaffer  of  the  defendant  corooration.  He 
was.  In  fact,  the  manager  of  hotb.  The  serv- 
ice was  efficient  to  brlns  Into  court  either 
one  of  the  ciHnpanies.  Under  these  circum- 
stances, it  might  well  happen  that  an  attor- 
ney who  waa  closely  connected  with  both, 
and  knew  the  very  illght  dlSerencei  In  the 
two  corporate  names,  might  fall  Into  error 
as  to  which  company  was  Intended  to  be  sued  ; 
bat  If  be  did,  hli  mistake  could  not  operate 
to  deprive  the  plaintiff  of  bis  right,  when 
he  discovered  there  were  two  companies  with 
names  so  nearly  alike,  of  designating  which 


of  the  two  he  was  suing.  When,  therefore. 
the  suggestion  of  misnomer  waa  made,  with 
the  statement  that  it  was  the  Maryland  ov- 
poration  which  was  intanded  to  be  aued,  sad 
tii«  court,  In  its  discretion,  ordered  the  amend- 
ment to  be  made,  not  for  the  purpose  of  add- 
ing a  new  party,  but  to  correct  the  name  of 
a  party  actnallj  anmmoned,  the  defendant 
could  thereby  acquire  no  right  to  Interpose 
any  other  or  dilferent  plea  than  It  would 
have  had  If  It  had  been  correctly  named  In 
the  first  Instauce.  If.  upon  the  amendment 
being  made,   the  ends  of  Justice  required 


power  to  order  a  continuance.  It  does  not 
appear,  however,  that  the  counsel  for  the 
defendant  asked  for  or  desired  delay.  He 
could  not  have  been  surprised.     Tbe  narr. 


avenue  near  Luzerne  street,  and  Bloxham, 
who  waa  manager  of  both  companies,  knew, 
or  ought  to  have  known,  that  the  telegraph 
poles  and  wires  in  that  locality  were  owned 


that  Tloinlty.  He  therefore  most  have  known 
that  it  was  the  Maryland  company  that  was 
intended  to  be  sued,  and  it  did  not  require 
much  mental  acnleneas  to  enable  him  to  un- 
derstand that  the  misnomer  occurred  by  rea- 
son of  the  very  slight  difference  tn  the  two 
names.  It  la  plain  that  the  error  of  the  plain- 
tlO's  attorney  was  due  to  the  fact  that  be 
did  not  know  that  the  company  he  intended 
to  sue  had  the  words  'of  Baltimore  City'  aa 
a  part  of  its  name,  and,  as  toon  as  be  becuM 
better  Informed,  he  so  staled  to  the  GOtut, 
and  prayed  the  amendment.  To  hold,  wi- 
der such  circum  stances,  that  the  amendment 
brought  In  a  new  party,  and  thereby  enabled 
it  to  plead  limitations,  to  be  computed  from 
the  filing  of  the  amended  declaration  and 
not  from  the  commencement  of  the  action, 
would  be  a  gross  injuxtlce  to  the  plaintiS- 
It  follows  from  what  bas  been  ssid  that  we 
find  no  error  In  tbe  2d  and  4Ui  nxception^ 
or  In  the  rejection  by  the  court  of  the  2d  and 
8d  prayers  of  the  telegraph  companv.  Br 
the  4th  exception  It  appears  that  ue  defeDd- 
ants  were  not  permitted  to  offer  in  evidence 
the  charter  of  the  New  York  eompnnT.  But 
it  was  not  a  party  to  the  suit,  and  the  con- 
tents of  its  charter  wen  wholly  Irrelevant  to 


Wtile,  In  Barnes  v-  Bsldsh  Oas  Co.  11*  IT.  G  SB.  U 
L.B.A.  BIO:  Bourffet  v.  OambrldKe.  lGaiI«M.a», 
U  L  B.  A.  flOS:  Tenrkana  Gai  ft  B.  L.  Co.  v.  Orr, 
H  Ark.  nS:  SenntoB  t.  Weatem  U.  Teleit.  Co.  tl 
Ted.  Rep-  Ml:  Abem  v.  Oregon  Telepb.  tc  Teleg. 
Oo.f4  0r.E7a.  a  UR.  A.  BSS;  Weetera  F.  TeleK- Oo. 
T.  TtiDm,  S(  BM.  Hep.  MT;  Cook  r.  Wilmington 
Otj  Bleoliio  Co.  B  House  (Del.)  aM;  Qrabam  v. 
Boston,  IBS  Han.  TGi  Hixuhbix  v.  Czui.ksron 

I^IOHT  ft  P.  Co.  p.  S7T. 

If  a  wIreoharKed  with  eleotrloltr  li  broken  down 
by  aorolonethat  oould  not  be  sntldpatPd  or  rea- 
■onablr  foreseen,  tbeUaUUtrof  tlieaoiD|i«n;oiTa. 
tag  it  tor  an  Injury  to  a  person  in  the  street  who 
ooaiea  In  contact  wl&  It  depeoils  on  the  qn«etlon 
oTnesHBODreln  tailtaiKtodlsooTerBod  remove  tbe 
denser  witbin  a  reuonable  time.  IOxobka  t. 
CbablibtohIiIQHT  *  p.  Oo.  p.  nr. 
81  L.  R.  A. 


In  oase  ot  iDj  in7  lo  a  pnaoD  when  ret  oral  DK  froea 
Ditiht  work  at  atxHit  (tx  o'oloak  on  a  dark  and 
driMy  mornlns  following  a  storm  whtoh  had  pM- 
vailed  during  the  nlsbt  byeomlUKln  oontaet  aa 
he  walked  alongOte  street  wltb  alive  eleotrlo  Usht 
wire  whlota  had  parted  from  ttie  pole  aappornnf 
It,  It  was  left  for  tbe  jnrr  to  say  whether  tbe  tfeo- 
brlollffht  oompanrwaa  Id  faolt  fertbs  lireeUQC 
□f  the  wire  or  whether  tUa  was  broken  br  resaoa 
of  unavoidable  aooMeat  or  aeneual  stonn.  and  also 
wbetber  or  not  tbeie  bad  been  an  uatMoemKrr  d^ 
lar,  amonntlog  to  nesll|[eooe  on  tbe  part  of  tbe 
oompany.  In  removlog  the  broken  wire.  Tba  ooo- 
trlbutory  necllKeoce  of  tbe  person  Injured  was 
also  left  tor  tbe  decerminatlen  of  tbe  Jurr.  Ooc4c 
F.  Wilmington  atv  BleoUlc  Oo.  •  Boast.  OM.)  MB, 

Od  taklnfr  a  lelepboee  wire  from  a  resMtooe  a 
telephone  oompeny  Is.bound  tn  leak  aflarlt.  and 


,y  Google 


leee. 


WiBTSui  UnoN  Tblbobaph  Ca  ▼.  Statk,  NiLaoa. 
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K117  of  the  itHiwa  before  the  court  or  jury. 
The  let  exceptloo  wu  oot  refBrred  to  in  ugn- 
ment,  sod  we  undenteod  wu  ebandoDed. 

The  remalnfug  esceptlone  preient  for  our 
Muuldermtlon  the  •ereral  lutractioiiB  gruted 
and  rejected  bj  the  court,  tad  ttati  renden 
aeccHarj  1  itatsiiieiit  of  the  mala  facts  of 
the  CAM.  On  AngiHt  S4, 1898.  Hicbsel  Nel- 
aoo,  a  child  of  eleven  jeare,  wbile  walking 
oa  Baatem  avenue  near  Luterbe  atreet,  came 
tn  contact  with  ■  telephone  wire  which  hung 
a  pole  owMd  and  controlled  by  the 
TD  Union  Telegraph  Compan  j  of  Baltl- 
ItT.  Along  that  part  of  Baatem  ave- 
Cft7  A  Bnbnrbati  Ballwaj  Oompanj 
operatea  one  of  11a  Unci  of  electrlo  railway. 
Iti  lion  polea  are  placed  at  Intervals  along 
the  curb  line,  and  carrj  wiree  itrang  ncruea 
the  street  to  support  the  trolley  wire  Id  the 
middle  of  the  street.  Besides  these,  they  also 
support  the  railway's  feed  wlree,  which 
Btretch  from  pole  to  pole  along  the  street, 
over  the  cnrb  Hoe  and  parallel  to  It.  The 
function  of  these  feed  wires  la  to  lupply 
electricity  to  the  trolley  wire,  eo  that  the 
potential  ol  tbst  wire  may  be  always  con- 
•tant;  and  when  the  road  Is  being  operated 
tbey  carry  a  Toltage  of  SOO  volts,  tofflclent 
to  produce  upon  any  one  receiving  it  serious 
Injury  or  death.  By  means  of  a  preparation 
of  braided  cotton,  saturated  with  insulating 
material,  and  covered  with  a  walerpro^ 
Goraponiid,  foed  wIree  an  kept  Insulated, 
•o  that,  when  the  Inaulatlon  Is  imperly  done, 
and  In  good  condition,  there  can  be  no  ea- 
cape  of  electricity.  It  ekpoaed,  however, 
long  to  atmospheric  influence.  It  beoomea 
depreciated,  and  will  not  serve  Ita  purpose. 
Defects  are  also  ■ometinws  to  be  attributed 
to  improper  handling  of  the  wire  In  the  proc- 
e«  of  construction,  so  that  the  covering  be- 
oomes  broken,  and  the  frlctlonal  contut  of 
anoUier  wire  rubbing  against  It  would  cause 
aeriona  damage  to  the  insulation,  and  in  such 
a  caae  the  cnnent  would  commence  to  be  car- 
ried off  before  the  Insulation  was  "probably 
absolutely  worn  throuEb."  If  Imperfect  In- 
anlatloD  were  due  to  such  rubbing,  so  that 
(be  charged  wire  was  laid  bare,  w  so  worn 
that  the  current  found  a  path  to  the  over- 
hanging wire,  there  would  be  no  sparks  at 
tbe  point  of  contact,  unleaa  tbere  was  an 
"  arcing  or  air  apace"  between  the  two.  The 
defendant  offered  evidence  tending  to  show 
tbat  the  parttcnlar  feed  wire  was  erected  In 
ISM.     It  wa*  not  contended   that   the   In 


Bulating  material  was  not  ot  llie  best,  or  thet 
''  ~'aa  not  orlgloallv  put  up  In  a  proper 
net.  The  aefenaants  also  oifered  evi- 
dence to  show  that  at  tbe  time  of  the  ac- 
cident ttie  insulating  material  wak  Intact  at 
the  place  where  Che  telephone  wire  reated  on 
It.  It  was  shown  tbe  swinging  wire  did  not 
belong  to  the  telegraph  company,  but  was 
suspended  from  a  bracliet  or  lug  on  one  ot 
Ita  polea.     It  was  erected,  with  the  permie- 


waa  permitted  b;  the  company  to  remain,  l 
dead  wire,  on  tbe  poles  where  It  was  first 
placed.  In  some  manner  it  parted  and  one  of 
the  ends,  suspended  from  the  lug.  passed  over 
or  around  the  feed  wire,  and  extended  to  the 
pavement,  where  it  swayed  to  and  fro  In  the 
wind.  In  this  position  It  remained  for  at 
least  two  weeks.  At  first.  It  seems  not  to 
have  been  charged  with  electricity,  for  a 
policeman,  at  some  time  daring  that  period, 
gathered  op  the  swinging  end  and  placed  it 
fn  a  tree  box  near  by,  so  as  to  get  It  out  of 


along  for  some  distance  Into  the  city,  but, 
further  than  to  show  there  was  no  contact 
with  other  wires  for  two  squaree,  there  wa* 
DO  evidence  tending  to  prove  that  It  received 
f  tt  deadly  charge  eWwnere  than  at  the  place 
where  It  oroaaed  tbe  feed  wire.  It  Is  not  eon- 
tended  that  Nelson  waagnilty  of  contributory 
negligence.  How  he  came  In  contact  with 
the  wire  does  not  clearly  appear.  Home  of 
the  witDCMM  thought  it  was  blown  against 
him  by  the  wind.  However  that  may  M,  it 
passed  between  his  Sogers,  and  as  be  recoiled 
from  the  shock  he  drew  It  about  his  neck  and 
throat.  He  was  badly  burned-  In  a  few 
days'locbjaw  set  In,  and  be  dte<l.  At  the 
concluBion  of  tbe  plaintiff's  testimony,  tbe 
court  was  aaked  by  the  defendants  to  Instruct 
the  lury  that  there  was  no  legally  sufflcient 
evidence  to  ahow  that  the  death  of  Nelson  was 
caused  by  the  negligence  of  the  defendants, 
or  either  of  tbem ;  and  this  the  court  refoaed 
to  do.  To  entitle  the  plaintiff  to  recover.  It 
wa*  requisite  that  the  proof  should  establish 
some  duty  on  the  part  of  the  defendanls  In 
respect  to  the  person  injured,  and  that  the 
injury  was  occasioned  by  reason  of  the  failure 
of  the  defendants  lo  perform  that  dnty.  ThU 
principle  Is  Stated  in  Matnner  *.  CarroU,  46 
Ud.  318,  as  follows:  "To  constitute  a  good 
canae  of  action,  In  a  caae  of  this  natnre,  tlMTB 


If  tt  leaves  tt  hancfos  npon  an  ^eotilo  Itsbt  00m- 
ptmy's  pole  it  Is  bable  for  an  Injury  to  a  traveler 
apon  a  sidewalk  br  oontaol  with  It  after  It  baa 
beeo  removed  br  tbe  emploreN  of  tbe  eleetdo 
Usht  oomponT  and  hung  upon  a  telepbooe  pole 
and  beoomea  obarred  wltb  eleouioltr  br  eoniaM 
wltb  tbe  eleoirlo  llabt  wire  or  elaottle  railway 
wire.  Aheruv.  Ot^tonTelepb-ftTeles.  Co-UOr. 
tn,  n  I.  B.  A.  IBS. 

Itegllffenoetnleavlni'atelenhone  wire  whereltl* 
tODCfaed  aooldentall  J  I>r  a  tnvrier  on  a  sidewalk  U 
Uie  prozlniBte  oanae  of  an  Injoir  to  bfan  from  an 
aleetrlo  ibot^  altbousb  Ihk  WM  oooaatoned  br  tbe 
aeoMentel  eontaotof  tbe  telephone  wire  wltb  tbe 
wires  o(  BO  eleotrle  Itxht  ooupenr  orol  a  aireet 
railway  eompany.— at  MUt  wbara  It  does  not  ap- 
pear Oot  Umm  were  omot  IbeIr proper poalllon. 
TMd. 
SI  L.KA. 


8o,atelesTaphoon)panr  <•  held  to  be  liable  for 
tbeaoMof  Itiemplorees  in  kavlDa  wlrea  hanvlnr 
downlntbesticetlnooiitBot  with  wires  al  an  eleo- 
trle Uvht  compaor  U  a  panenver  on  tbe  street  Is 
Injared  by  ooetaei  with  ihem.  Hennlns  v.  Weat- 
em  V.  TeMc.  Oo.  wpm. 

Where  a  measrager  oell  wire  owned  br  a  tete- 
graph  oomponj  buns  above  an  eler^'-  *'-*- 


■o  that  tt  broke  and  fell  aeron  tbe  eleo- 
trlo  Uebt  win  obarglnc  it  with  a  dangerous  onr- 
i«nt  of  eleoCrtatr,  the  lelegraph  eompany  Win  beM 
UaMeTMlnjorrloaOoywno  attempted  to  break 
tm  a  pieoe  of  the  broken  wke  banging  down  b^ 
tween  two  polsi.  ItwssheldeobeatslrqtMaltoD 
tor  tbe  Jury  to  decide  wbetber  tbe  oompaor  had 
failed  In  lis  dn^  to  tbe  pubHe  by  allowing  lu  win 
to  get  Into  niob  a  ooadiaon  that  It  woold  Mally 


Uabtlaxi)  Coubt  or  AppiuLa. 


Jan., 


ID  respect  to  Uiat  rl^lit,  and  a  breach  of  tliaC 
dutj  07  tbe  derendatile  wbereby  the  plaintiff 
bai  suBerediDjurr."  Now,  the  dect«sed,  r' 
^  time  ot  the  iDJurr,  was  upon  a  publ 
highway,  at  a  spot  where  he  hid  a  tight  M 
be,  and  wu  Roing  aloug  it,  to  bis  home  in  e, 
lawful  and  proper  manner.  The  sidewalks 
of  the  streets  in  a  city  are  Tor  the  use  of  alt 
peTBoas  who  have  occasion  to  pass  along  them, 
and  Nelson,  while  la  tbe  eierciee  of  tbis  un- 
questioned right,  wu  entitled  to  be  protected 
and  safe  from  all  Injury  on  account  of  dan- 
gerous obatructlooB.  On  tbe  other  hand,  both 
of  tbe  defendants  were  using  tbe  streets,  under 
the  permission  of  tbe  state  and  municipal  — 
Qiorittet.  for  purposes  of  private  gain, 
means  of  ageuciei  such  as  could  ana  would 
become  dangerous  to  human  life  if  not  pi 
erljr  and  caiefallr  employed.  Tbe  railway 
company  pursued  its  busiucss  by  means  of 


edge  of  the  pavement. 


to  became  dangerous  to  tlw  public  safety, 
unless  properly  employed  sndoontroiled,  Im- 
poMd  upon  tbem,  and  each  of  them,  ihe  dnty 
*  H)  managluE  tbeir  affairs  at  not  to  Injure 
sons  lawfully  on  the  streets.    They  owed 


of  so  managlnE  tbeir  sffaln  at  not  to  Inji 
persons  lawfully  on  the  streets.  They  on  _  _ 
.  It  to  Nelson  that  his  lawful  use  of  the  street 
should  be  substantially  as  safe  at  It  was  be- 
fore tbe  telegraph  and  railway  plants  bad  so 
occupied  It.  It  was  their  plain  dutr,  r~* 
onlT  to  properly  erect  tbeir  plants,  but 
maintain  tbem  in  such  condition  as  not  ._ 
endaneer  tbe  publia  It  follows  from  tbis 
that  If  the  property  of  tbe  defendants  was  not 
In  proper  condition,  and  by  reason  thereof 
Nelson  wss  Injured,  these  facta  alone,  in 
the  absence  of  other  evidence  to  show  tbat 
the  defect  originated  without  tbe  fault  of  tbe 
oompantes,  afford  a  prima  fade  presumption 
of  negligence.  In  such  a  case  the  doctrine  of 
rtt  ipta  loquitur  ("a  simple  queatiOD  of 
common  sense. "  Whittaker's  Smith.  Neg. 
428}  fairly  appltee.  In  tbe  leading  case  of 
Xtarn»!/  t.  London.  B.  <£  &  0.  R.  Go.  L. 
R.  6  Q.  B.  411.  ASlrmed.  in  the  exchequer 
chamber  (L.  R  0  Q.  B.  759),  and  cited  ap- 


Erovlngly  In  HiMtr'$  0am,  80  Hd.  148.  S7  L. 
..  A.  154,  Cockbum.  Cb.  J.,  said :  "Whera 
it  is  the  dnty  of  persons  tn  do  tbeir  best  to 
keep  premises,  or  a  structure,  of  whatever 
kind  it  may  Im,  ins  proper  condition,  and  we 
flud  it  out  of  coodiiioD  and  an  accident  bap- 
peus  tberefrom.  It  is  incumbent  upon  them  to 
bIiow  that  they  used  tbat  reasonable  care  and 
diligence  which  they  were  bound  touse,  and 
tlw  absence  of  which  it  seems  to  me  may 
fairly  tie  presumed  from  the  fact  that  tben 
wss  the  defect  from  wblcb  tbe  accident  hat 
arisen."  In  Byrw  v.  Boadit.  9  Hurlst.  A  C. 
722,  also  cited  in  .BiitMer'*  Quf.tbe  plaintiff, 
while  walking  in  the  street  was  injured  by  a 
barrel  falling  from  an  upper  window  of  a 
warehouse  helot] 


barrel   falling  from  an  upper  window  ol 

>g'  „ 

on  these  facts  alone  it  wss  beld   there 


the  defendant,  and 


evidence  of  negligence  to  go  to  tbe  Jury.  In 
Thoma*  v.  Watern  U.  Teieg.  Co.  100  Mass. 
15S.  where  two  botsM  driven  atone  tbe  high- 
way became  entangled  in  a  telegraph  witc, 
swlDging  across  a  pnblic  way  at  such  a  faclgfat 
as  to  obstruct  and  endannr  ordinarT  travel, 
itwasbeldttiesefactsalone,  anetplained and 
unaccounted  for,  wore  evidence  of  neglect  on 
the  part  of  tlie  company,  and  abonld  have 
been  submitted  to  tbe  Jury. 

Baj/tuu  V.  BoMffh  Oat  Cfe.  114  N.  C.  801^ 
Se  L.  B.  A.  BIO ;  Vggla  t.  Wait  Bad  Btnat 
U.  Co.  100  Mass.  SftS :  2  Thomp.  Neg.  1390 
a  tag.;  Tbompsou,  Btectrlclty,  ^  178;  a>iaA- 
weit&m  Ttleg.  <t  TOaph.  Go.  v.  Bobiruoti,  1  G. 
C.  A.  684,  50  Ped.  Rep.  818,  10  L.  R  A. 
546,  i  U.  S.  App.  205 ;  SmKent  A  0.  TroMtp. 
Co.  V.  Wtttem  U.  Ttleg.  Oo.  8  Ben.  S02,  F«d. 
Cas.  No.  18,871;  Wattm  XJ.  TVa,  Oo.  t. 
Bvter,  9  Colo.  188;  Blandtardt.  WtHem  U. 
Tilea.  Oo.  60  N.  T.  SIO;  Woife  v,  Bria  IVm. 
A  TtUph.  Go.  88  FmI.  Rep.  889. 


they  contd  And  that  the  property  of  the  de- 
fendants was  out  of  proper  condition  at  tha 
time  of  the  accident,  and  that  by  reason  ther«- 
ot  Nelson  was  InJuredf  There  was  evldenca 
tbat  ttie  telephone  wire  bad  twen  hanging 
over  ttie  feed  wire  for  at  least  two  weeks; 
tbat  in  that  position  it  was  swayed  by  the 
wind,  causing  it  to  mbagainat  tbe  Insulating 
material ;  that  such  ruboing  for  two  weeks 
would  causa  a  very  serious  damage  to  tha 
insulation.  No  Information  had  been  gives 
to  tbe  Jury  of  any  means  by  which  the  tele- 
phone wire  was  charged,  otherwise  than  from 
the  feed  wire,  and  that  could  have  been  poni* 


break  and  In  bcQaUni  would  be  llhely  to  fall 
■eroM  Che  eleotrlo  Uirht  wlie  and  booome  danger- 
ouilr  obarKeA.  Western  U.  Telev.  Oo.  v.  nom,  M 
Fed.  Bap.  187, 


b>  IVeR(mi)(lon  0/ napHswiM  Ol 


obrofMn  or  fallen 


Tlia  oonstrnotlon  and  malnteaaooe  oI  eleotrto 
IhNB  Id  tbe  bUrbwaya  belair  a  mattar  irhollr  under 
tbe  cxratrid  and  careot  tbe  partteabuUdlng  tban>, 
and  tbe  mabttananoa  beliia  wholly  under  the  can 
of  tbe  paitlea  owuiog  tbain.  tba  ooaxt  usoallr 
holds  tbat  tbe  Cact  of  an  electrle  wire  falllni:  or 
sacBlnr  into  lb*  ttiset  In  aneb  a  war  aa  to  obstruot 
travel,  and  cause  lojorr.  Is  prima  facto  evldenoa  of 
w  oa  Ike  part  of  tbe  oompanr. 
-  -   ~  r.  BaieiBb  Oas  Oo.  U«  M.  a 

S1L.KA. 


bad  failed  In  hla  dutr  to  tbe  putrilc.  When  ti 
waaadded  proof  tbattfaii4eatb-oarrrloiT  wire  ■ 
put  above  tlw  atreet  b7  tba  defeodaat  and  waa 
propertr  and  under  tl>e  maDaseiDeat  and  oonti 
of  lu  aervnnts,  and  that  br  eontact  wtth  tbat  wl 
tbe  decpBsed.  having  a  tIbM  to  be  on  the  atrei 
was  kUled.  a  oomplela  prima  taola  ease  of  neg 
ReDce  was  made  our.  and  the  burdcD  waa  oaat  upi 
Ok  defeadant  to  sbow  tbat  this  live  wire  w 
tb«  atreet  tbronrb  no  bult  of  tta 
aceots.**  Tbliwaa 
'    llcbt  01 


lyCoogle 


ISQS. 


Wbrkkk  Uriom  Tkliskavh  Co.  t.  Btati,  . 
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Ufl  oilj  bj  m  defect  In  tbe  iasalation.  This 
waa,  UKuedlj,  «Tldenc«  tending  to  prove 
Uut  tha  tele^oDe  wlie  wu  cluffg«d  through 
thft  feed  win.  Whether  iafflclent,  or  not,  to 
«Bt»Ulab  tt  u  a  fsct,  waa  to  the  larr  lo  de> 
termlne.  It  wu  wltbln  tbe  proTluoe  of  tlte 
defoDdanta  to  lebat  tbe  plalotlS'a  cue  In  taj 
nianiwr  they  were  able,  to  ebow  that  the  la- 
fiulatlon  wai  perfect,  or,  it  that  coald  not  be 
<loat,  that  the  defect  waa  cauaed  bj  clrcum- 
siaoce*  orer  which  ther  had  do  control ;  or 
iliat  It  exfited  for  ao  euort  a  time  that  they 
u}uld  not  be  reaaonablj  expected  to  have 
beeo  Infonned  of  tt,  and  tbereb;  bavo  bad 
an  opportuottj  lo  mead  It.  To  raiae  the  pre- 
eunnptioQ  of  oegllgenoe  la  tbU  caie  bow- 
ever,  it  waa  not  neceaaarF  for  the  plaintiff  to 
negatire  all  possible  circnmatancee  which 
could  excuae  tbe  defendanla.  If  the  jurf 
\ten  Informed  of  but  one  point  where  the 
telephone  wire  waa  In  contact  with  a  lire 
wire,  It  would  not  be  a  wild  apecolatlon  tor 
tbem  to  infer — In  view  of  all  tbe  clrcnm- 


atanoea,  and  in  the  abaence  of  anj  ertdeace  of 
contact  elaewhere  with  the  feed  wire,  or  with 
other  lire  wlrea— that  that  wsa  the  aonrce 
from  wbenoe  tbe  electricity  came,  altboagh 
It  may  haje  been  a  phyaloal  poaaibllity  that 
tlier«  might  have  been  each  contact  with  other 
wlt«a  further  aloog  the  Hoe.  ThI*  the  de- 
fendaota  might  have  alMwn,  1(  tbey  could, 
by  way  of  defense ;  but,  in  the  abeonce  of  all 
evldenoe  on  tbe  point,  tbe  jury  could  Infer, 
without  Tioteoce,  that  the  electrical  charge 
waa  In  fact  obtained  by  contact  of  tbe  tele- 
phone wire  with  the  feed  wire.  We  find  no 
error  In  tbe  rejection  of  tbe  Instructlona  aet 
out  in  die  third  exception.  We  deem  it  nn- 
to  refer  partfcalarly  to  the  action 


to  dlapoee  of  tbem.     We  are  of  opinion  the 
caae  wae  fairly  put  to  tbe  jury. 

Finding   do  error  in  the  rullnfa  of  tba 
court,  tAe  Judgment  laitt  is  afUrmd, 


BOUTH  CAROLIHA  SUPREME  COUHT. 
Jobs  B.  HITCHBLL,  Betpt.. 


(... 


..Aa... 


1.  An  laMli'uclioM  tluat  if  a  "erolon* 
that  eonld  not  ba  antlcipfttad  or  r«^ 
■OH^Iy  ftweaean"  waa  tba  enwae  of  a 

wire  obaraed  witti  eleetrlclt)'  tMiath  aod  defend- 
ant company  waa  not  neallceat  in  aUowlos  It  lo 
reroato  for  an  oaicaioaaMe  time,  it  wonW  not  be 
liable:  bat  If  the  anMentwaa  doe  to  tbe  wtree 
belDft  Impioparlr  eraoied  or  aialntaiited,  or  to 
tbelc  being  aUowed  to  remain  oa  tlw  atreet*  en 
UDOBaallr  lODK  time,  tbe  compaer  would  be 
liable,— k  not  mMeadlnc. 

8>  An  Uwlraetloa  tbat  no  blaaao  would 
att»A  tOdafiBBdAat  front  th«  QalUnv  of 
A  wlro  ^wrged  <nui  eleotrioltr.  and  lu  remata- 
IrurOD  tbegionndlnapubUo  tfaoroiucbfore.  un- 
.  lew  It  waa  sDowed  (o  remalD  Ibere  "atler  notice" 
tor  BD  unrsBMmable  time,  la  properly  ratuwd. 

8<  An  «l««trle  Ugbt  ooapanr  -mmj  be 
gnllty  of  MrctUnutble  neylig^noe  in  faU- 
Inir  to  take  proper  ilepa  to  reoelve  intOnnatloD 
coDcemior  the  oondmoD  of  lla  wires,  oa  well  oa 


in  not  repairing  tbem  within  a  «_.__ 

after  reoelTlnjt  notice  of  Ibeir  bod  ooedlttoQ, 
4.  An  laatwtBtloii  th»  awbatMiaa  of  whl^ 


erl;  retuaed. 
ft.   The  trial  Jud^*  In  not  iwqvlrMl  to 

atrtkeoatfromareqneattoebarre  apart  whkft 
rendeis  ttdeteottre  and  ehorxe  tbe  remainder. 
6.   Ab  «zplABmtfon   of  a  ahar|«  firaD 

withoot  obJaoUoQ  la  not  error  where  It  does  not 
la;  down  a  dlllaiecit  propoeltlon  ot  law  boia 
that  00 — •--' "  — .—  -.--- 


APPEAL  by  defendant  from  a  Judgment  of 
the  Common  Pleaa  Circuit  Court  for 
Ctiarleslon  County  in  favor  of  plaintiff  in  an 
action  brought  torecoverdamages  for  personal 
to  juriea  alleged  to  have  been  caused  by  defend- 
ant's negligence.     ^jRmud, 

Tbe  facta  ore  stated  In  tbe  optolon  and  in  the 
charge  of  the  court  below,  wblch  waa  a*  fol- 

"II  la  a  matter  of  congratulation  to  you,  aa 
well  as  to  tboae  eugaged  In  this  case,  that  It  la 
about  to  draw  lo  a  close.    Afier  tbe  ableorgo- 


A  prima  facie  preaumptlon  of  neg-llKcnoe  On  Uie 
purt  Ot  tBe  owneH  of  tbe  wltee  la  also  beld  to  exist 
Id  WaeriBa  C  Thlxo.  Oo.  t.  BTAxa,  Nblson, 
p.  SK.  wbere  an  Injur;  waa  reoelred  from  cootact 
wltb  a  broken  telephone  wire  banvlntr  over  and  In 
uootaot  with  tbe  teed  wire  of  an  eleetrlo  rallwa;. 

An  electric  liirht  wire  baDglnfi  down  In  a  pnbUo 
allereoastotniorepabllo  travelenlsalso  held  to 
be  nrlau  fade  erldeooe  ot  nesllaenoe  npoa  tbe 
part  ot  tbe  oompan;  malatalntnc  It,  In  Daavns 
CoBSOr.  Buoraio  Oo.  T.  Swnoa. 

Bo,  u  waa  held  thatavrimafBole  «mtot  oesb- 
Renoeon  tbe  part  of  a  street  raHwaj  compan;  ta 
■Isu  preaented  wben  a  bona  steps  on  a  broken  wire 
obvKed  wUb  aleotrlellj  bj  eontaet  with  a  troUe; 
wii«  over  whlob  it  bangs  hi  tbe  street.  Lareon  t. 
CsD  trol  B.  0I^  H  m.  App.  M. 
31  L.  R.  A. 


Butlo  opposition  to  thedoctrlne  of  tbe  above  oasee 
a  Penna;lvanla  common  pleas  ootirt,  bi  Baod  v.Oen- 
tnl  Penns;lvaola  Telepb.  A  8.  Co.  <Fa.  Oom.  FL>  I 
I«ok.  L.  Neva,  KL  deniea  tbat  a  telephooe  oompan; 
oan  be  held  liable  tor  tbe  breaking  of  Ha  wire  wUob 
tliereb;  waa  beavll;  charged  with  eleotrlcltr  W 
eoDEaot  with  tbewlre  of  an  eleetrlo  raflwa;,  al- 
thougb  tbetetepbme  wire  was  badl;  niated.  If  It  la 
not  abown  tbat  It  iraa  orlglnallr  fault;  or  bod  la- 
malned  In  plaoe  so  long  that  tbe  eompan;  oog-bt  to 
have  known  ItadefeoUveoondlUon  and  removed  It. 
Tbeoonrtan:  "It  le  Mid  tbat  Inapeotloa  would 
have  dhKfloeed  the  defect,  bat  this  Is  more  a  matter 
of  argnment  than  of  proof.  ITpon  tbisalso  tbe 
plaintlK^eaaalalianm  of  anytblog  tangible  We 
an  not  latoroMd  in  what  otauaer  or  bow  often 
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■wDt  made  on  tbe  facts,  I  tniat  you  wHI  not 
lifrdeUjed  In  vour  deliberatiotis  In  formlnji  t> 
conehuiOD.  Before  cbarelDg  joa  on  what  I 
eoncelve  to  be  the  law  of  tbe  case,  It  may  be 

Cper  to  state  to  jou  what  are  tbe  material 
«■  made  bj  the  pleadinga.  The  complain] 
ehargea  ibat  on  Ihe  16ih  day  of  December  last, 
about  ayear  Bfo,  while  walking  on  one  of  the 
thorougbfaxeB  of  the  city  of  CharlcstoD,  Ihe 

ElalntlS  came  In  contact  wilb  a  wire  erected 
y  the  defendant,  and.  by  such  contact,  re- 
celTed  injuries  to  tbe  extent  ot  $30,00U.  Tbe 
defendaot  loins  issue  with  him,  botb  as  to  tbe 
amount  of  bis  injuries,  and  sets  np  the  affirm- 
ative defense  ibat  he,  the  plaintiff,  contributed 
to  bis  own  Injury,  If  he  sustalued  any,  and 
that  tliereby  tbe  company  was  absolved. 
The  defendant  seta  np  tbe  further  defense  that 
the  Injury  comtdained  of  was  due  to  no  fault 
on  tbe  put  of  the  company,  but  to  en  act  of 
God,  over  wbtch  the  company,  bad  no  control, 
and  could  not  reasonably  anticipate.  These 
are  the  Issues  of  fact  presented  to  you. 

"I  charge  yon,  as  matter  of  law.  that  a  com 
panv  of  this  klud,  ua'iag  a  IhoiouKlifsre  or 

Eublic  highway  for  the  purpose  of  its  business, 
cbargea  in  law  with  great  carp,  not  oniy  in 
erection  of  the  wires,  but  Id  msIntiinW  and 
keeping  Ihem  In  repair.  Tbev  must  Be  so 
kept,  and  conducted  that  a  citizen  pursuing 
the  ordinary  vocations  of  life  will  not  come  in 
contact  with  them.  It  Is  the  business  of  tbe 
company  to  so  erect  tbem  as  not  to  interfere 
with  tbe  safety  of  the  citizens  of  tbe  commu- 
nity while  pursuing  their  vocations  io  Ibe  or- 
dinary walks  of  life.  Tbe  question  for  you  is. 
Were  tbese  wires  erected  so  ss  to  anticipate 
any  ordinary  occurrence  in  (be  wealberT  Was 
It  tbe  act  of  Glod,  or  waa  It  the  careless  or  loose 
manner  In  which  Ibe  wires  were  erected, 
which  caused  this  nire  to  break!  If  It  were 
Ihe  act  of  Qod,— that  is,  such  an  act  that  a 
hualness  man  of  ordinary  forethought  and  pru- 
dence could  not  aDiicipate.— then  the  company 
would  not  be  liable  under  those  circumsTances. 
But,  on  ttaeotherhand.  (he  company  is  chare ed 
with  so  pitii'ing  their  wires,  and  so  keepiofc 
tbem  in  repair,  as  to  wltbaland  the  ordinary 
weather, — rain,  beat,  cold,  and  wind.  It  Is 
alleged  on  the  part  of  tbe  company  that  that 
wire  was  broken  in  consequence  of  a  severe 
windstorm.  Was  It  an  ordinary  windy  day, 
auchas  is  liable  to  occur  at  that  time  of  the 
year,  or  wan  it  one  (bat  could  not  be  antici- 
pated. The  law  does  not  reouire  Impossl- 
bllities.     If  a  cyclone  that  could  not  be  antlo- 


ipttted  or  reasonably  foreseen,  was  the  cauw  of 
that  wire  falling,  and  tbe  company  waa  not 
negligent  in  allowing  it  to  remain  there  for  an 
UDteuonabie  length  of  time,  then,  under  theae 
drcnmstanoes  it  would  not  be  liable.  But  it 
tbe  aoddent  was  dve  to  (he  wires  bdng  improp- 
erlv  erected,  or  Improperly  maintained  in  n- 


ces,  (be  company  would  be  liable  to  compen- 
sate blm  in  damagea.  These  are  the  general 
observations  tbati  desire  to  call  your  atlentloa 
Io  before  passing  upon  tbe  points  of  law  (hat  I 
have  been  requested  to  charge  jou.  Before 
reading  these  requests,  I  desire  to  state  to  yon 
what  H  negligence.  In  words  you  will  readily 
understand.  J4egltgcnc«  is  the  want  of  due 
care.    Tbat  expresses  it  In  a  few  words. 

"Tbe  plalnliS  requests  me  to  charge  you  aa 
follows:  'Negligence  Is  (be  failure  to  do  what 
a  reasonable  and  pmdeni  person  would  ordl- 
natily  have  done  under  tbe  circumstances  of 
Ibe  altualion,  or  doing  what  such  a  peraon, 
under  existing  drcumslances.  would  not  have 
done,  the  essence  of  tbe  fault  being  either  in 
tbe  omission  or  commisaion.'  That  I  charee 
you  as  law.  "M.  If  tbe  Jury  believe  that  the 
defendaol  company  was  notified  by  telejAooe 
from  Mr.  Street's  office  that  there  was  trouble 
with  its  wires,  and  failed  to  take  immediate 
s(ep9  to  investigate  such  trouble  and  rectify 
the  same,  if  trouble  existed,  and  If  a  suffi- 
cient time  between  the  notice  to  tbe  defend 
ant  of  tbe  trouble  to  its  wires  and  (he  acci- 
dent to  (be  plainliff.  for  its  investigation 
and  attection,  bad  elapsed,  and  thereafter, 
by  reason  of  the  failure  of  Ibe  defendant  to 
attend  to  its  said  wires,  such  wire  or  wires, 
charged  with  electricity,  hung  suspended  over 
tbe  scene  ut  Ihe  accident,  so  as  to  become  dan- 
gerous to  passengers  on  the  street,  tbtn  ihe  de- 
fendant would  be  guilty  of  negligence.*  I 
charge  you  Ibat  which,  in  plain  woras,  is  tbst 
if  the  company  was  noLifled  tbat  its  wires  were 
down,  and  did  not  take  steps.  In  a  reasonable 
length  of  time,  to  repair  them.  It  would  be 
guilty  of  negligence,  if  an  accident  occurred, 
in  not  repairing  its  wires  in  a  reasonable 
length  of  time,  '  Sd.  The  degree  of  care  which 
the  law  requires  in  order  to  guard  against  in- 
jury to  others  varies  greatly  according  to  Ihe 
clrcamstances  of  the  case,  and  if  tbe  jury  be' 
lieves  tbat  electricity  was  tbe  power  u«ed  by 
the  defendant  In  its  business,  sod  is  a  highly 
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the  compunf  was  wanting."  This  ease  is  direotly 
in  oonflict  with  tbe  oChera  above  alted  on  thlssul>- 
)eot.  and  iscUarly  atpiinatthe  wetsbt  of  auttaorlCjr 
on  tbiB  particular  point. 

a  lAabSitv  of  Bortu  brtoMnp  Hum. 
B7  ttae  platneat  appltoation  ot  the  Beneral  doiy 
trlnei  of  law  as  to  negllfrenoe,  a  patty  who  breaks 
■n  elcclrlo  wire  cauaiog  It  10  drop  into  Uie  ttreet 
where  It  Injures  other  persona  must  be  held  liable 
(or  the  damsffea  thus  oauied.  It  he  waa  guilty  ot 
neBllrunoe  either  in  breokiDithewlreorln  falUnii 
to  remove  Ic  or  guard  ajialngt  injurlee  by  It  atter  it 
was  hTokPti.  In  two  oases  suati  Ilibllttr  has  been 
sustained  aBBlnst  a  defendant  who  broke  tbe  wlrea 
buldld  not  own  them, 
8II1.  B.  ^ 


Tbns.  tlie  breakins  of  a^telepbone  wire  hr  a  trot- 
ley  pole  which  flev  apandistrucbil  as  by  aooldiint 
it  got  oil  ttae  trolley  wire,  and  leavlnv  It  down. 
where  It  fell  acroea  a  troUey  wire  udUI  a  hone 
stepped  upon  It  and  wss1  killed,  was  found  by  the 
Jary  10  be  due  to  DeHllirenooof  tbe  eleccrlccBUirar 
company,  and  its  liability  wasDOtpreTeoledbytbe 
factthallbe  city  nr  the  tele pbone  company  may 
have  been  neRllsent  Io  leavtug  ttae  telephone  wire 
auspended  in  the  manner  it  was,  and  that  the  rmll- 
way  oompsny  bad  no  risbt  to  remove  It.  Kanka- 
kee Klectrlo  K.  Ca  v.  Whlttemore.  15  III.  App.  «C 

So,  where  a  trolley  pole  slipped  off  Ibe  iroUey 
wire,  flew  up  and  broke  a  auspenslon  wire  so  tbat 
it  fell  across  a  trolley  wire  and  was  charged  wltlt 
electricity  by  oontaotwltb  It  only  three  or  four 
mloulea  betorelt  was«ts|ip«d:(niby  a  bocast  wblcb 
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tent,  ft  blgh  degree  of  care,  la  its  supervision, 
mnagemeDt,  siid  uie,  la  required  of  deFeod- 
anl.  awl  a  failure  on  its  pari  to  ezeiclse  such 
bigh  degree  of  rate  would  be  oegli^nce.' 
Tbat,  I  cbaTKB  7011,  is  a  eood  proposiUoo  of 
law.  '4th.  n  tbe  Jury  beHeve  that  tbe  defead- 
■Dl  was  Degllgeot,  according  to  tbe  deflallions 
given  above,  and  tbat  in  consequence  of  sncb 


operated   and   controlled    by   defendant,  and 


be  the  law.  Tbe  Sth  and  Bth  requests  I  refuse 
to  charge  as  having  do  applicalton  to  tbts  case, 
'Till.  When  one  Is  placed  b;  tbe  negligence  of 
snother  In  a  situation  of  peril,  his  attempt  to 
escape  danger,  even  by  doing  an  act  which  is 
in  ila^  dangerouB.  and  from  wbfcb  injur;  re- 
sults, is  not  contribuiorj  negligence,  aufli  as 
will  prevent  him  from  recovarlog.'  That  I 
charge  you  as  law.  If  aman  Is  in  danger,  and  in 
order  to  avoid  tbat  danger,  Iiona  tide,  does 
something  which  is  dangerous,  tbat  would  not 
be  considered.  In  lav,  contribulory  negligence. 
NolHue  InvoMag  ttaeSlb  proposition  is  made 
in  tbe  pleadings  nor  In  the  eridence,  and  Is 
hence  refused.  'lOtb.  If  the  Jury  find  that  the 
defendant  is  liable,  then  they  should  give  tbe 
plaintiff  such  damages  as  be  has  proved  in  this 
case,  not  exceeding  |20,000;  and,  in  estimating 
sucb  damsges,  they  must  take  into  considera- 


I  tslr  recompense  for  loss  of  what  be  might 
otlierwise  have  earned,  and  has  Ijeen  deprived 
01  the  cBpBclly  for  earning  bv  tbe  wtoogful 
id  of  the  defendant.'  That.  I  charge  you,  is 
•o  be  tbe  rule  in  estimating  damages,  If  you 
find  that  the  defendant  was  negligent,  and  tbe 
plaintiff  did  not  contribute  to  bis  injury.  You 
may  give  blm  a  reasonable  amount  of  compen- 
sation for  bis  pain  and  anguish,  and  you  may 
take  Into  consideration  wbat  be  might  have 
earned,  and  has  been  deprived  of  earning  by 
reason  of  the  accident,  in  ealimating  your  dam- 
nges.  'lltb.  An  injury  is  said  to  be  caused 
by  an  act  of  Qod  when  it  results  immediately 
From  a  natural  cause,  without  tbe  intervention 
of  man,  and  could  not  have  been  prevented  by 
Ibe  exercise  of  prudence,  diligence,  and  care 
bv  Ihe  parly  charged  with  liability  bj-  reason 
it  bis  negligence  In  permitting  said  injury  to 
occur;  and  a  defendant  so  charged  with  llabll- 

VBB  kilted  Id  oonseqiieDCe,  and  tbe  cTreeC  car  coa- 
ductor  WHS  not  aware  of  tbe  accldeDi  unlil  k  by- 
stander told  Mdi  that  bis  trollej  pole  frnsoITtbe 
wire,  when  he  replaced  It  and  moved  on  nltbouc 
examtDlDH;  to  aee  whether  ani'  damatres  had  been 
doneby  iultwasbeld  tbat  tbescreetrallwar  oom- 
pauy  wubable  lor  tbe  damaiea.  Laraon  v.  Oen- 
tral  B.  Co.  M  lU.  App.  SSa. 

d.  JVE0lf|fB7it  deldv  tn  remortna  or  rrpairing  ttttm, 
Itlgcli^r  that  althong'h  the  maintenHnce  oC  lines 
ta  wbally  in  rhe  oare  of  tbe  aleotrlo  company  own- 
tag  Jt,  yi-t  lis  supervision  cannot  be  constant  on  ali 
tmntot  tbellne.  and  tbat  wbilemoet  fallen  or  esft- 
alng  wires  ebow  tbat  Ihe  conatruollon  or  repair  of 
tbe  llDewas  not  properly  cared  for  by  the  oom- 
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Ity,  If  he  invokes  tbe  act  of  Qod  u  a  defame, 
bas  the  burden  of  proof  upon  hlra  to  show,  not 
onl;  that  the  act  of  Ood  was  the  cause,  bat 
that  it  was  tbe  entire  cause,  of  the  injury,  be- 
cause It  i*  oolr  when  tbe  act  of  Ood  is  tbe  en- 
tire  cause  of  tne  injury,  and  said  injury  could 
not  have  been  prevented  by  the  exerdte  <rf 
prudence,  diligence,  and  care  by  tbe  defRid- 
ant,  tbat  tbe  Mid  defendaot  can  be  shielded.' 
I  chuge  yon  tbat,  aa  I  have  already  explained 
to  you.  For  Instance,  tlie  law  would  require 
the  company  to  guard  against  ordinary  wind- 
storms when  it  erects  an  electric  wire  in  a  pub- 
lic thorough  fare. 

"  Tlie  defendant  requeits  me  to  cbar^e  you 
certain  propoeitlDiis  of  law,  and  it  may  appear 
to  you  paradoilcat  tbat  I  charge  the  law  on 
both  sides.  I  put  to  you  a  hypothetical  case. 
If  you  find  a  certain  state  ot  facts  to  eiist, 
then  tbe  law  which  I  give  you  follows  from 
thoee  facts,  Tbe  defendant's  requests  are  as 
follows:  '  1st.  Tbe  law  does  not  require  im- 
possibilitiea  of  any  person,  natural  or  artificial, 
nor  does  it  require  that  the  defendant  should 
have  ready  for  service  at  every  moment,  and 
at  every  point  of  exposure,  an  adequate  force 
to  overcome  a  sudden  fracture  of  wire,  or  any 
(Hher  like  casoalty,  in  the  shortest  possible 
time.  All  that  it  can  be  required  to  do  in  this 
connection  Is  to  maintain  an  elSdent  system  of 
oversight,  and  to  be  prepared  with  competent 
and  sufficient  force,  ready  to  furnish,  within  a 
reasonable  time,  a  proper  remedy  for  all  such 
casualties,  defects,  and  accidents  as,  from  ex- 
perience, there  was  any  reasonable  ground  to 
anticipate  might  occur.'  Tbat  I  charge  you  to 
be  law.  2d.  I  refuse  this  request  for  reasons 
assigned  upon  tbe  margin.  ["Refused  for  the 
reason  tbat  there  is  no  legal  obligation  00 
plaintiff  to  show  notice  to  defendant  that  the 
wire  was  down,"]  Sd,  Upon  that  request  I 
charge  you  as  foUows:  'That  the  defendant 
was  entitled  to  a  reasonable  lime,  after  tbe  fall 
of  tbe  wire,  to  repair  it,  or  to  remove  It  out  of 
the  way  of  persons  using  the  street;  and  it  the 
Jury  And  tbat  tbe  injury  to  the  plaintiff  oc- 
curred before  tbe  expiration  of  siirh  reasonable 
time,  tben  the  plaintiff  Is  not  entitled  to  recover 
anything  in  this  action.'  If  they  removed  or 
repaired  the  wire  in  a  reasonable  time,  and 
were  not  negligent  in  allowing  It  to  lie  upon 
tbe  streets,  then  they  would  not  be  liable,  be- 
cause want  of  due  care  would  not  be  eslab- 
llsbed.  '4th.  If  tbe  jury  find  thai  between 
the  time  when  tbe  defendant  received  notice 
'  of  tbe  breaking  ot  the  wire,  and  tbe  time  at 

lotnened  or  tbrown  down  by  bigh  storms,  or  ottker 
natural  causes,  the  company  is  not  10  blame  forlia 
mere  talllDR  orugFiIng,  but  only  fur  allowing  It  to 
remain  Id  the  hiEhways  an  unreasonable  time  af- 
terwarda.  Tberefora  the  presumpiion  of  negll- 
(rence  raised  by  a  fallen  or  segiriQir  wire  may  be 
rebutted  by  abowiogihat  (he  falling  wae  not  caused 
hy  any  faulty  ooDBtructioo  or  lack  of  repair,  and 
also  that  itae  felling  ot  sagging  look  plaoe  ao  brief 
a  time  before  tbe  Booldenc  tbat  tbe  company  could 
not  with  reasooable  diligence,  have  dlwiovered  tbe 
ImperTectioQ. 

The  failure  of  in  electrio  light  company  to  take 
proper  steps  to  reoelve  information  concerning  the 
oonditiun  of  Its  wtrea  aa  well  as  its  failure  to  repair 
them  within  a  rcaaoaable  time  after  receiving  no- 
tJoe  of  their  bad  condttlanwaa  heM  t«  benegU- 
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which  the  pUlntlfl  came  Id  contact  tberewlth, 
there  wu  not  reaaonable  time  Id  which  the  de- 
fendaot  conld  have  repaired  the  wire,  or  cooM 
hare  remoTed  It  oat  of  the  wky  of  penoes 
iHinK  the  UmUt,  t^D  their  Terdict  mnit  be  Id 
favot  of  the  defenunt.'  That  I  chaive  you 
to  be  the  law.  5th.  I  hare  refnied  tiifi  prop- 
oeitlon  for  reaaou  aseUoed.  ["Befmed  for 
the  reaion  that  the  evldeDce  ahoned  that  the 
defeDdaot  did  not  know,  nor  had  aoj  meaoi 
of  knowing,  that  the  wire  wai  charged  with 
electricity.  It  was  not  the  contact  with  the 
wire  that  caused  the  injury,  bnt  tbe  electridu, 
which  waa  a  bidden  force.^J  -Aih.  U  the  Jni? 
find  that  a  waat  of  ordinal;  cue  oa  the  part 
of  the  pUinttfl  in  any  degree  contributed  to 
the  injary,  then  the  plaiDtiil  caoDot  recoter  in 
this  action,'  That  1  charge  you  to  be  the  law. 
'  7th.  It  the  jury  find  that  the  wire  waa  broken 
by  Kune  object,  inch  at  a  alate  or  tile,  hurled 
upon  It  t^  a  itonn,  the  wire  belnc  in  good 
condition,  the  break  would  be  atttibutable  to 
the  act  of  Ood.'  I  charie  jou  that  it  would 
be  the  duty  of  thedeteDoant  to  oh  precaution- 
ary meararea  not  to  allow  the  wire  to  remain 
on  the  atreets  after  it  wee  broken;  and  If  it  re- 
maiDed  there  longer  than  a  leaaonable  time, 
and  could  hare  bMO  remoTcd  aooner.  by  a  due 
exercise  of  care,  then  that  waa  neBllgence,  and 
the  defendant  would  be  reiponatnle.  If  you 
find  for  tbe  plaintilT,  you  will  lay,' '  We  find 
for  the  plaintiff'  eo  many  dollara  and  centa; 
writing  it  out  In  wwda,  If  you  find  for  the 
defendant,  limply  aay,  '  We  find  for  the  de- 
fendant,' and  BlgD  your  name  ai  foreman." 

The  words  written  on  the  margin  of  defend- 
ant's 3d  and  0th  request!  to  charge  were  not 
repealed  by  tbe  Judge  to  the  Jury  on  the  trial 
of  the  case. 

Jfotra.  Fleken  Jb  Hng^tni  for  appellant, 
Jf«Mrt.  Bnlat  A  Bolat,  for  reapoedent: 
Detached  portions  of  the  charge  will  not  be 
considered  apart  from  their  context 

Bawkett  t.  Eeitt.  23  B.  C.  1S7;  Bvmt  t. 
Prooidenee  Watiington  Int.  Co.  38  S.  C.  S04; 
8iaU  *.  WtUh.  DS  B.  C.  4;  Jarnet  t.  MitJieu.  26 
B.  C.  STO;  BtaU  t.  Turner,  39  B.  C.  8G;  mate 
▼.  Jfumtt,  88  B.  C.  83;  StaU  t.  BanitUr,  85 
a  C.  291:  StaU  t.  miliamt.  Id.  845;  WaUata 
T.  CblumMa  *0.  B.  Co.  ST  8.  C.  848;  Pried  t. 
Siehmowi  S  D.  R.  Co.  88  8-  C.  901;  Whales 
V.  BarOett,  43  8.  C  454;  Alabama  O.  8.  R. 
Co.  *.  CtBrien,  69  Fed.  Rep.  228. 

It  was  incumbent  upon  defendant  to  tue  a 
Tery  high  degree  of  care  In  Ita  supervision, 
maDtgement,  and  use. 
Ofxind  ZVnn*  R.  Co.  t.  Sielwtimi.  91  U.  6. 


409.  38  L.  ed.  861;  Hamet  t.  BaM^  Om  a. 
114  N.  C.  908,  9«  L.  R  A.  SO;  lUy,  Ne^- 
gence  of  Imposed  Dntiea,  p.  SS. 

It  waethedmyof  tbeoompany  laai__ 
tia  wire*  ao  as  to  resist  ordEnur  atorma. 

lliompaoD,  Electricity,  %  90. 

There  was  no  Iqgal  oWgatlon  on  plalatiff  to 
show  notice  to  tbe  defendant  that  tbe  win  waa 

Thompson,  Blectrldty,  S  78:  PtanvifamU 
Teltph.  Co.  T.  Famaw  (Pa.)  U  AU.  aU; 
BratteA  t.  Art  Segal  S  W.  O.  B.  0».  SS  B,  C. 
405;  AiM  T.  BJalMrad  dO.  JL  Cb.  88&  C. 
SDl;  WAofty  t.  BarUtU,  npra:  Ttuier  t. 
United  Stata.  ISl  0.  B.  1«4.  88  L.  ed.  119. 

It  was  proper  in  the  presiding  Jodge  to  leKva 
out  the  wfwds  "being  Infonnea  of"  in  tbe  tfafad 
request  to  diarge.  as  there  waa  no  l^al  oUi- 

Stiofl  on  pUntiir  to  show  notice  to  the  de- 
idanttbat  the  wtre  waa  down, 

Thompeon,  Electricity,  g  78;  DiMriet  < 
CWKtRNa  *.  ■mmOmrt,  ISC  IF.  B.  4C8,  84  L. 
ed.  477;   IFAatqr  t.  BarOett,  eupra. 

There  must  be  aonte  erbunoe  in  the  caae  of 
contribniory  nulteence  oo  the  part  of  the 
plaintitt  for  the  defeadatit  to  be  entitled  to  the 
fwDefitof  actaarge  on  tiiat  point 

<^rt»r  T.  OOumHa  A  G.  R  Ot.  l»  B.  C  W. 
46  Am.  Rep.  7S4;  CWnc*  t.  OJiarbetm  A  8. 
R.  Oo.  31  B.  G.  497;  KaminUAg  t.  SorAiaH- 
«rn  &  Cb.  as  a  C.  S8. 

When  one  is  placed  by  the  n^llgence  of  an- 
other io  a  ritnaUon  of  peril,  £[■  attempt  to 
escape  danger,  even  by  dotng  an  act  which  ti 
In  itself  dangeroni,  and,  from  whidi  in jair  re- 
snlta,  ia  not  contribntwy  negllgeace  ntoi  as 
wDI  prerent  Urn  from  recovenng. 

Ceok  *.  /brA<Hn,94  Ala.  84;  Kon-T.  Park: 
40  Pal.  168;  Wtdes  Ot»Q>aiahT.l 
111.  136;  micaBoiA.a.  Oo.  v  "  ' 
35:  Linnehan  t.  Samjieon,  IH  jshs.  ouo,  oo 
Am.  Rep.  892;  Penne^leania  A  Oo,  t.  Wer- 
ner. 89  Pb.  09;  Wilton  v.  JToriWn  P.  S.  Ce. 
86  Hinn.  278;  Voak  t.  NartAem  0.  R.  0^  IS 
N.  T.  830;  Stoket  v.  SeUttmttaU.  88  U.  a  IS 
Pet  181,  10  L.  ed.  115;  Psnntgivania  TUqhL 
Co,  V,    VarTiau,  tvpra. 

Oftrr,  J.,  delivered  tbe  opinion  of  the  conit: 
The  appellant  ie  a  corporaUoo  engaged  In 
generating  and  furulshing  electricity  in  the 
city  of  CbarleBion,  8.  C,  for  the  purpow  of  il- 
lumination  and  motive  power.  On  we  16tb  of 
December,  1898,  during  the  prevalence  of  a 
violent  windstorm,  one  of  the  electric  wires  of 
the  defendant,  fully  chareed  with  elecuidty, 
broke,  and  the  two  levereo  ends  rested  on  ute 
ground  in  one  of  the  thorough  fares  of  tlie  dty. 


w,  7«  ill. 


■encelnIIiTaHsu.v.CEARLsaTO>LmHTftP.O0-, 

A  similar  gueetton  ■>  to  delar  in  remorloB  dOD- 
EerouB  wires  which  have  falleo  arises  In  reepeet  to 
tbe  dui7  of  a  oompsny  irblob  does  not  own  tbem, 
but  which  o  was  other  wttea  eorass  which  tbeT  have 
fBlleo:  ss  to  theae,  see  tbe  oasoi  referred  lo 
infra.  V. 

The  queatlon  whether  or  not  an  elootrta  lifbt 
Dompanr  should  tiave  dlsooTered  and  removed  a 
hrokeneleotrlo  light  wire  before  ao  acoMentatilz 
o'clock  In  the  momiDR  after  the  win  liad  been 
broken  by  a  storm  during  (be  nlfht  was  held,  In 
Cook  T.  Wllmlcitton  OUT  Bleotrlo  Oo>.  t  HoosL 
(DeLi  m,to  be  one  of  the  qneatlona  tor  tbe  lury  to 
deiermlneh 
81  L.  R  A. 


Where  an  eJecirio  wire  wu  brokea  duringaTerr 
nverOBiorm  about  mldniirht.  which  threw  down 
the  lines  of  the  compaa;  Id  many  plaoea  and  friglit' 
ened  the  employme  of  the  companr  In  ttie  powee 
station  b;  Itt  eDect  on  tbe  macblnerr.  It  was  held 
that  tt  wasa  queadon  for  tbe  Jurr  to  >sr  wbetha 
anacddeatwbtobbapiMDedaboiitao'clociktn  tbe 
momlDg  of  tbeMDM  daT.oaaaed  bj  one  of  ibe  taUso 
wlraa.  was  or  waa  not  so  immedlatelr  coneeqneot 
upon  tbe  time  of  [KIIIdk  that  tbe  ounpanr  ooaU 
DOt,  brtbeeterolsa  of  reasonable  dtUceoos.  have 
prevented  tlieaooident.  TexaitanBOasft&L.Oo. 

V.Orc,nArk.EIIL 
Tbe  evUeine  showed  Id  tUaeast  tbat  the  ei 


IMS. 


MnflHUX  T.  COARLXSTOM  LlflHT  ft  PowiB  Co. 


Tba  defendant')  leMlmony  tended  to  show  that 
th»  wire  broke  about  8  o'clock,  wblle  tbe  tesU- 
mODj  of  the  plaintiff  tended  to  aliow  that  it 
tan^  at  an  earlier  hour  Id  tbe  daj,  and  ibet 
tMtween  13  and  1  o'clock  on  tbe  day  of  tbe  ac- 
«ldeD(  tbe  defendant  wae  notified  tbat  Ibere 
iraa  aome  trouble  vilb  Ita  wirea,  and  ibat  they 
ime  dangeroua.    At  aboai  8  o'clock  p.  x.  the 

{iWntilt,  while  pauiag  throagb  tbia  thorough- 
are,  Wat  injured  bj  tbe  fallen  wire.  He  wai 
inatandj  aborted,  upon  coming  in  contact 
with  it,  and  tell  to  tbe  earth  nnconacioai,  For 
■ooie  tine  thereafter  be  wai  confined  to  hi* 


bed,  dmiog  which  period  ho  mffeted  BTeatlr. 
Hi*  band  waa  badlr  bnned,  and  be  loet  the 
nae  of  two  flngera.    Thii  action 


«Utu(ed 


)  reooTer  damage*  for  lucb  injutles.  The 
plaintiff  charged  negHgence  on  the  part  of  the 
OflfendBDi,  Intbatllpennlltediu  wires  charged 
with  electridtj  to  bang  suspecded  otei  ■ 
thorougbfan  ol  the  dtv,  co  a*  to  become  dan- 
gerotu  to  paaaera  on  ue  etreel,  and  that  tbe 
plaiDlilt,  a  inieenger.  In  consequence  thereof, 
was  eeriowlr  Injuied  by  the  said  wire  charged 


on  these  alkgallona,  and  act  np  the  drienae  of 
Goatributory  negligence  on  tbe  part  of  tbe 
plainlift;  ^so,  set  up  tbe  farther  defente  that 
the  Injury  resulted  from  tbe  act  of  Qod.    Tbe 

Jury  found  ■  verdict  in  favor  of  tbe  plaiDllff 
or  (10.000.  The  defendant  moved  for  a  new 
trial  before  hi*  honor,  Jndge  Qary,  who  ftraoled 
an  order  for  a  new  trial  unlesa  tbe  plaintiff 
would  remit  12,100  of  the  verdict,  which  the 
plaintiff  did.  The  charge  of  the  presiding 
Judge  will  be  Bet  out  in  ibe  report  of  the  case. 
'Tbe  appellant's  Ist  eicepllon  ia  aa  folloWB: 
"(1)  Tbat  the  preaidlDg  Juoge  erred  In  charg- 
ing Ihe  Jury  as  follows;  'If  a  cyclone  Ibat 
could  not  be  anticipated  orreasonabl;  foreeeeo 
was  the  cause  of  that  wire  fnlllag,  and  tbe 
company  was  not  negllccnt  In  allowing  it  to 
remain  there  for  an  unreasonable  length  of 
time,  then,  under  those  clrcutUBtacces.  It  would 
not  be  liable.' "  It  It  not  contended  tliat  the 
detached  portion  of  the  charge,  in  ilself.  states 
an  erroneous  principle  of  law,  but  that  It  la 
misleading,  leasmucb  as  tbe  jun^  mif;ht  have 
Inferred  that  if  a  cyclone  which  mifihihaTe 
been  antlcipared,  or  reasonably  foreseen,  was 
tbe  causa  of  tbe  wire  falling,  and  the  company 
waa  not  negligent  In  allowing  tt  to  remain 
there  for  an  unreasonable  lengfti  of  time,  stll), 
under  those  drcnmstaocM,  it  would  be  liable. 
Tbe  appellant  alao  contends  ''  that  the  presid- 


ing JodKC,  in  confining  his  declaration  to  the 
effect  of  lbs  class  ot  storms  commonly  desig- 
nated as  'cyclone,'  rejected  tbe  proposliloo  tbat 
any  other  class  of  alatm.  or  thai  a  atoim  of  not 


qiule  the  same  degree  of  violence  as  a  cyclone, 
would  operate  to  relieve  tbe  defendant  from 
liability,  were  It  in  other  respect*  free  from 
negligence."  Under  the  numerous  decisions 
ot  tbls  conrt  tbe  principle  is  well  ealabllahed 


an  exception  Is  taken  to  a  certain  portion  of 
the  previdlng  Judge's  cbaige  to  the  iatj,  it 
is  tbe  duty  of  tbb  court,  Ui  conslderlog  llie 


esoepttt 


of   the   charse  correctly  stales   the   viens  of 
the  law  wbiiji  the  presiding  Jndge  Intended 


jury  touching 


this  c 


presiding  Jni 
'y.    In  bis  c 


question,  his  honor  said: 


'The  question  for  you  is,  Were  these  v  _. 
erected  so  as  lo  anticipate  any  ordinary  oc- 
currence in  the  wealherT  Was  it  the  act  ot 
Qod,  or  was  It  the  caieleas  or  loose  manner  in 
which  the  wires  were  erected,  which  caused 
this  wire  to  breakT  If  It  were  the  act  of  Ood 
—tbat  it,  such  an  act  as  a  businew  man  or 
ordinary  forethoucht  and  prudence  could  not 
anticipate, — then  tbe  company  would  not  be 
liable,  under  tboee  circumstances.  Bui,  on 
Ihe  other  hand,  the  conpaDy  U  charged  with 
so  plaoingftbeir  wires,  and  bo  keeping  them  in 
repair,  as  to  withstand  the  ordinary  weather, — 
rain,  heat,  cold,  and  wind.  It  is  alleged  on  Ihe 
pert  of  the  company  that  tbe  wire  was  broken 
in  consequence  (>t  a  severe  siorm.  Was  it  an 
ordinary  windy  day,  such  a*  is  liable  lo  occur 
at  that  time  of  the  year,  or  was  It  one  tbat 
oonld  not  be  aniidpatedT  Tbe  law  does  not 
require  impossibilities.  If  a  cycloue  (bat  could 
not  be  anticipated,  or  reasonably  forcaeen,  was 
the  cause  ot  that  wire  falling,  and  the  company 
was  not  negligent  In  allowing  tt  to  remain 
there  for  an  onrrasonable  time,  then  under 
those  circumstances,  it  would  cot  be  liable. 
But  It  the  accident  was  one  due  to  the  wire* 
being  improperly  erected,  or  improperly  main- 
tained In  repair,  or,  havlne  been  properly 
erected,  were  broken,  and  allowed  to  remain 
on  the  atreels  an  unusually  long  time,  then.  If 
tbe  Injury  to  tbe  plaintiff  occurred  under  those 
arcumstances,  the  company  would  be  liable  to 
compensate  him  In  damages.  These  ai«  the 
general  obeervations  Ibat  I  desire  to  call  to  your 
attention  before  pasmng  upon  the  points  of 
law  I  have  been  requested  to  charge  you." 


bad  not  followed  np  these  tans  lir  examination  of 
the  lines  to  flnd  wbere  ctie  (tround  was  durioB  tba 
four  hours  whlah  elapsed  between  their  flDdlnc  out 
about  the  sround  and  the  bappenlng  ot  ttaeaool- 
dent. 

e.    MtoiMpal  HahfUtu. 

Tlie  liability  of  a  munlclpaJitj  for  the  uDoita 
eoodliton  otits  screew  beoausa  of  dangerous  eleo- 
crta  wires  whloh  have  fallea  Into  UiemBeeios  lobe 
governed  hy  the  same  principles  tbat  (C^Tern  Its 
llaMlty  lor  the  uosafB  cODditlonof  a  street  on  ao- 
oouatof  other  wires  or  olHtructlona  olanrlilnd, 
eioept  wben  the  mualdpalitv  is  itself  the  owner  of 
tbe  dBageroua  wires. 

Id  Bourget  v.  CumbridRs.  IH  Maaa.au.  id  L.  B. 
A.  «£.  a  clt7  was  held  liable  to  a  tcavelsr  who  was 
Ipjured  bf  an  eleotric  shook  from  a  loose  lelepbona 
«1  L.  a  A. 


wite  haegtnic  In  a  street  so  low  a 
traveJeit.  Tbe  opinion  aajt  notblus  about  the 
owuersblp  of  the  wire,  and  It  may  he  presumed 
that  the  olCy  Old  not  own  It. 

Likewise,  In  Graham  v.  Bceton,  lU  Mass.  TS.  O* 
oltywas  held  liable  (or  Injurlfls  to  children  b;  an 
eleolHo  ihook  from  a  wire  ban  Kins' tn  a  ^invt.  and 
nothing  Issald  about  the  Dwnerahip  of  Ibe  wire, 
but  tbacuee  turns  ahlefly  OntberlsbtoC  theohll.  • 
dren  Injured  lo  be  regsrdpd  as  tnTclere,  It  IS 
held  that  allbuuflh  ibor  were  playlnK  lag  a»  ihey 
went  alouK.  returulna  to  their  bomes  from  ■  place 
at  a  cODsMersble  dmiauce  then^rrom.  ibey  had  the 
rights  ot  travelers,  e-pecluily  us  ihe  oncBni  touch. 
■□K  the  wire  iras  talking  straight  abend  when  be 
cam*  In  eonlact  with  It  and  the  otbuia  received 
shock!  In  attemptlcr  to  assist  hhn. 


X'.ooi^lc 


South  CAKOLncA  Sufbur  Coukt. 


for  BiuUlnlug  the  obJectioD  to  ft  tbat  It  might 
have  milled  the  jut;.  We  come  next  to  a 
GODslderatloa  of  the  appellant's  second  objec- 
tion to  the  language  of  the  presiding  judge 
contaioed  in  Ibe  lat  exception.  The  presiding 
judfie  used  tbe  word  "cyclone,"  fu  bis  cbarge 
:o  tbe  JU17,  because  the  witnesses  bad  testified 
iiat  Ibe  day  when  the  Injury  te  sustained  wai 
^clonic.  Tbe  charge  was  tlierefore  based 
upon  ibe  testimony  and  applicable  to  this  case. 
Wb'en  the  charge  was  considered  in  ila  entirety, 
!  bow  it  can  be  construed  ~~ 


•till  be  liable,  if  the  falling  of  a  wire  wascaused 
by  a  class  of  storm  other  than  a  «yc1one,  or  by 
a  storm  of  notqultetbesamedegree  of  violence 
as  a  cyclone.    The  lot  exception  la  OTerrnled. 

The  2d  ezcepiloD  is  as  foliowa:  "{2)  That 
Ibe  pvesiding  judge  erred  In  refusing  to  cbarge 
the  defendant's  second  request  to  cbarge,  vix., 
llint  'if  tbe  jury  find  that  tbe  wire  in  question 
wan  broken  by  a  storm,  or  from  aome  cause 
beyond  the  control  of  tbe  defendant,  then  no 
blame  can  attach  10  the  defeDdant  from  tbe 
fBCt  tbnt  the  wire  fell,  and  remained  lyiog  on 
■  be  giound  in  a  public  Iborougbfare,  unless  it 
itaa  allowed  to  remain  there,  after  notice,  for 
no  unreasonable  length  of  lime;  tbRt  is,  for  a 
period  of  time  longer  than  would  furnish  a 
icasonable  opportuoTty  for  tbe  removal  of  tbe 
wiie.'"  The  woids  "after  notice"  rendered 
the  proposition  of  law  therein  stated  unsound, 
for  tbe  reason  that  the  oegUgence  of  tbe  defend- 
ant might  have  consisted  in'its  failure  to  know 
the  facts  connected  with  tbe  breaking  of  the 
wire.  In  other  words,  the  defendant  might 
have  been  negligently  ignorant.  DitMet  of 
(MiimSia  v.  Woodbvry.  186  U.  8.  488,  84  L. 
ed-  477;  Brane/i  v.  Port  Eof/al  A  W.  C.  R.  Oo. 
SS  6, 0.  405.  It  was  not  the  duty  of  the  drcult 
judge  to  strike  out  that  part  of  the  request  to 
charge  which  tendered  It  defective,  and  then 
cbarge  so  much  thereof  as  embodied  a  sound 
proposition  of  law.  Qunter  v.  Oraniterille 
Mfg.  Co.  IS  S.  S.  448,  and  numerous  other 
cases  in  this  state.  Tbe  second  ezcepUoa  is 
overruled. 

The  8d  exception  is  as  follows:  "(8)  That 
the  presldiDg  Judge  erred  in  refusing  to  charge, 
and  in  striking  out  from  the  defendant's  8d  re- 
quest to  charge,  the  words  'being  Informed  of.' 
where  they  occur  in  said  request,  immediately 


followlog  the  words  'a  reasonable  time  after.'" 
The  8d  request  to  charge  fs  as  followa:  "Tliat 
the  defendant  was  entitled  toa  reaaonable  tims 
after  [being  Informed  of]  the  fall  of  the  wire, 
in  which  to  repair  it,  or  to  remove  it  oat  of  the 
way  of  persons  naiog  the  streets;  and.  If  the 
jury  find  that  the  injury  to  tbe  plaintiff 
occurred  tiefora  the  expiration  of  sucb  reason- 
able time,  then  the  plalntift  is  not  entitled  to 
recover  anything  tn  this  action."  This  escep 
tion  caQDOt  be  sustained.  The  Jury  might 
have  found  that  the  Injury  to  the  plaintiff 
occurred  before  tbe  expiration  of  a  reasonable 
time  after  tbe  defendant  was  informed  of  the 
fall  of  the  wire;  yet  this  would  not  necessarily 
have  precluded  the  plaintiff  from  recovering 
damages,  because  the  negligence  of  the  defentt 
ant  might  have  conslstedln  lailiog  to  take  prop- 
er steps  to  receive  tbe  Information  conceroing 
the  condition  of  its  wtrea.  Under  this  reqnest 
10  charge,  if  the  defendant  was  not  informed 
of  tbe  wire  until  a  week  or  a  month  thereafter, 
it  would  still  have  been  entitled  to  areasonabie 
lime  to  remove  tbe  obstruction,  after,  such 
notice,  although  it  might  have  been  neF^llgently 
Ignornot.  Tbe  defeodant  was  bound  to  exer- 
cise due  diligence  to  receive  Information  aa  to 
the  condition  of  its  wires,  and  its  failure  to  use 
proper  diligence  in  thU  respect  would  consti- 
tute negligence.    The  Sd  exception  is  over- 

The  4lb  exception  Is  as  follows:  "(4)  That 
the  presiding  judge  erred  In  refusing  to  charge 
the  defendant's  SA  request  locbarge.  ew.,  that 
if  the  jury  And  that  the  plaintiff  was  injured 
by  cominc  In  contact  with  defendant's  wire, 
and  that  dj  the  exercise  of  ordinary  care  be 
could  have  avoided  such  coolacl,  then  tbe 
plaintiff  is  not  entitled  to  recover  anything  In 
this  action.'"  It  would  have  been  error  on  the 
part  of  tbe  circuit  judge  to  refuse  this  request, 
were  It  not  for  tbe  fact  that  he,  in  substance, 
charged  the  proposition  of  law  therein  coo- 
tain^  inanolherpartof  thiscbarge  tothejury, 
to  wit.  In  charging  tbe  defendant's  Blh  request 
to  cbarge,  which  is  as  follows;  "It  the  Jury 
find  that  a  want  of  ordinary  cate  on  the  part 
of  tbe  plaintiff  in  any  degree  contributed  to  tbe 
injury,  then  tbe  plaintitrcannotrecoverlD  this 
action."  Whether  or  not  the  plaintiff  bad 
knowledge  that  the  wire  was  filled  with  elec- 
tricity, was  a  fact  to  be  considered  b?  the  Jury 
in  determining  the  qiiealioo  of  negligence  on 
tbe  part  of  the  plsintlfl  in  coming  in  contact 
with  the  wire,  but  the  failure  to  make  mentiDQ 
of  the  electricity  In  the  reqtieat  to  chaige  did 


,   FattuTt  to  gvard  vjIrtM  from  faUing  « 


There  la  11  tUe  room  for  dispute  that  Che  oirnerof 
n  wire  la  liable  tor  an  lajuiy  caused  by  Its  breaklnic 
aad  falllDg  into  tbe  street.  If  the  owner  was  negli- 
gent la  reapeot  to  its  maintenance;  but  the  llabUity 
of  the  owner  of  other  wiree  bearing  a  blab  current 
of  electricltr  acrowwhlob  snob  broken  wire  falls 
and  t>eoomea  oharired  with  a  daDgemus  current  Is 
more  det>at«til&  This  question  seems  to  turn  on 
ttae  further  question  wbetber  or  not  the  owner  of 
Buch  unbroken  wires  was  guUt;  of  n^lgenoe  In 
tallliiB  to  prevent  otherwlres  fromoDmlDg  Id  con- 
tact with  them.  In  seven!  cases  this  b*a  l>een 
held  to  be  Defrllsenae.  and  tlie  railroad  oompan7 
held  llatile  for  an  aooldent  oeuaed  by  t)roken  teie- 
81  L.  R.  A. 


a  ftlllnff  acrnv  tlie  un- 


pbone  or  telegraph  « 
brokeo  wires  of  the  rallw  _  .      _ 

lilusttatlon  ot  this  Is  Crrr  Bixotbig  Btbmxi  K.  Co. 
V.  oonzsr,  p.  tm. 

In  that  ease  a  broken  lelapbone  wire  bad  for 
two  da;*  been  hanglnff  suspended,  and  for  wnne 
days  before  that  after  It  was  tnoku  liad  been  tied 
to  a  poet,  and  an  eledrlo  railroad  companr.  00  tbe 
verdict  oF  a  Jar;,  was  tield  nesllgent  ud  Uable  for 
the  Injurr.  where  a  b07  was  Injured  br  (lie  t«le- 
pbonewlre,whlcb  oonv«red  electricltr  tohlmtrom 
tlie  trolley  wire. 

If  a  telephone  wire  broken  down  br  storm  fs  al- 
lowed by  an  electric  railway  oampany  to  remain 
acroH  Its  trolley  wire  cbarfed  wlifa  a  dansetoa* 
eurrent  tberelrom  after  It  should  bave  dl 
and  removed  It,  It  will  be  liable  tor  tM  BO 
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BOt  render  tho  prnpositton  of  law  tbereln  stated 
UDHiund.  Fur  tbe  reaion  that  thia  requeat  waa 
•atNtaDtiallj  preaented  to  the  juiy,  the  4tli 
cxeeptiMi  la  oTormkd. 

Tbe  5th  exception  la  aa  followa:  "That  the 


presidiDK  Judge  erred  In  commeatliig  itpoi 

-*-lDliln7th  requeat  to  charge,  and  expwoiDg 

I  louowa;  'If  a  man  la  in  danget. 


plaiDi 


«nd  to  order  to  tTOld  that  dangnr,  bona  flde, 
doea  aometbiog  wblch  ia  dangerona,  that  wonid 
not  be  coDifdeied,  Id  law,  contrlbatory  negli- 
Seoce.' "  Tbeee  worda  are  to  be  cooatmed  in 
ComwctfoD  wltb  tbe  Tib  requeat  to  cbaree, 
wblcb  Is  aa  foHowa:  "When  one  la  placed  dj 
the  neftllgence  of  another  Id  a  illuatlon  of 
terror,  LU  attempt  to  escape  danger,  etfeo  bj 
doing  an  act  which  la  In  ttaelf  dangerous,  and 
bom  which  injury  reaulta,  la  not  contributory  > 


n^Ugence,  audi  aa  will  prevent  bim  from  re- 
coTeriog."  It  wUI  be  obaerred  that  tlie  eioep- 
tlon  doea  dm  queation  (be  correctneas  of  tbe 
law  aa  chugM  In  the  7tb  request,  bat  only 
cotnpUina  of  error  on  the  part  of  tbe  pteatding 
Judge  in  ualng  tbe  ((w»oing  words  after 
charging  aald  reqoest.  Wben  the  words  uaed 
by  the  drcult  Judge  are  conaldeicd  In  conoeo- 
tton  with  the  Ttb  fequeat,  it  will  be  seen  that 
they  do  not  lay  down  adUIennt  proposiUon  of 
law  from  that  contained  in  nld  request,  and 
that  they  are  simply  ezplanatory  of  said  ro- 

JuesL  Ereo  If  considered  alone,  these  words 
0  not  state  an  erroneooa  principle  of  law,  al- 
though, lo  tbeinselTes,  tbej  are  not  as  compre- 
beoBiTe  as  mifbt  have  been  desired. 

It  is  the  Judgment  of  this  court  that  lAc 
judgment  of  At  Oireuit  Court  bt  ^jjlrmtd. 


WISCONSIN  BDPREME  COURT. 


Prank  RUBER,  Rupt., 


It  by  a 

war  oompanr  I*  required  (or  tba  mSBtj  or  ihe 
omploreei  of  an  eteoMo  ll^t  companr  wtvlob  was 
enffafled  b;  the  railway  oompan;  lo  move  elaotrlo 
lamp!  durlns  tbe  operation  of  Uie  railway. 

S.  II«g*Iig«aea  la  tba  proximAt«  «a.n«a 
of  »n  Mcetdent  only  wlken  under  all  the  olr- 
oumatanaesibeaiNldent  mlshtluiTebeeDreaion- 
■bly  foiraeen  by  ■  man  of  ordinary  intelUseaoe 
■ad  prudeooe.  IttsDolenaugtitbat  tbeBocldent 
li  tbe  natural  consequeaoe  of  tbe  a^lirenoe. 

8.  l^A  ««dlln|r  of  a.  troUer  wire  oT«r  » 
■pan  wire  ponding  the  oonttmuAion  of 
the  line,  thereby  cbarglDR  tbe  apan  wlra  with 
electricity,  la  not  necllreooe  wbloh  wUI  reader 
Uteitieet  railway  oomiMDy  liable  to  an  experl- 
taeed  workman  familiar  with  Buob  wire*  and 
aetrliiaalation  who  ttlnlured  by  contsA  with 
tbe  span  wire  wbOestandlOK  on  a  wooden  pale 
moTliiic  electrfe  lamps,  where  tbe  apao  wLra  bad 
<liealt  breaks  topraveotHa  cbarglatt  the  I  roD  post 
whloh  lustalned  It.  and  Injury  from  It  could  t>e 
Ml  only  by  one  who  oompleuid  tbe  drcult 
'  "b  Iron  post  by  touohlDg  tbem 


(Uarohff.UMJ 


APPEAL  by  defendant  from  a  Judgment  ctf 
tbe  Circuit  Court  for  La  Crosse  County  !■ 
fsTor  of  plaiotifC  in  an  action  brought  to  r» 
coTST  damages  for  injuries  caused  by  contact 
with  electric  nirea  alleged  to  bare  been  ne^i- 
gently  left    unprotected  by   defendant.    B»- 


An  action  to  recover  damages  mistainea  oj 
the  plaintiff  by  reason  of  alleged  negligence  ot 
tbe  defendant.  The  complaint  charges  that 
at  the  time  of  tbe  injury  the  plaintiff  was  an 
employee  of  tbe  Brusb  Electric  Light  Com- 
pany, wbicb  malDtaiced,  at  tbe  northwest  cor- 
ner of  tbe  iniersection  of  Main  and  Fourth 
sirecta,  in  La  Crosse,  a  wooden  pole,  to  sup- 
port one  end  of  a  wire  stretching  across  the  in- 
lersection  of  tbe  streets  from  norUi  west  to  south' 
east,  from  the  center  ot  which  an  electric  street 
lamp  was  suspended,  and,  to  tbe  knowledge  of 
tbe  defendant,  the  employees  ot  Ibe  light  com- 
pany were  obliged  to  and  did  climb  said 
wooden  pole  to  attend  to  such  street  lamp;  that 
Ihedefendant  erected  an  iron  post  or  pole  close 
Co  and  adjolDlng  lucli  wooden  pole,  and  to 
«blch  one  end  of  a  span  of  wire  was  attached, 
which  supported  lis  trolley  wire  in  and  over 
the  center  of  Fourth  sireet.  and  such  span 
wire  was  so  near  to  the  wooden  pole  aa  to  be 
dangerous  to  employees  of  the  light  company 
while  climbing  It,  unless  It  was  properly  in- 
■utated  and  free  from  tbe  electric  current  in 


abotse  Is  ktUedbyMepplnBupon  It.    Godtrey  v. 
Btrealor  R.  Co.  M  HI.  App.  878. 

In  this  case  the  accident  happened  In  the  mom- 
bw  about  half  past  e^rht  o'clock  when  thete  bad 
been  a  heavy  itorm  ot  wind  and  aleet  the  olght  be- 
fore. Tbeoonrtheldtbatthe  stieet raflwayoom- 
pany  knew,  or  ibonld  have  known,  that  the  win 
was  down  In  time  to  have  removed  It  and  pre- 
Teoled  Boddents,  and  that  In  an  action  aralnst 
It  It  was  error  to  direct  a  verdict  tor  Ibe  defend- 

Btmllar  to  tbe  above  case,  except  that  tlie  eleo- 
trlo  railway  company  was  alao  in  fault  tor  break- 
ing tbe  wire  wblch  fell  acroaa  Its  trolley  wire  and 
canBed  the  death  ot  a  borse  which  stepped  upon  It. 
ere  the  caacaotLarsoDv.  Central  R.  Co.U  lU.  App. 
Stt,  and  Kankakee  Bleotrlo  R.  Co.  v.  Wblttcmore,  tf 

SI  L.  R.  A. 


IIL  App.  ei  which  are  more  fDiiy  deaorl  bed.  nipra. 
rv.c 

The  cases  are  not  altotceiliec  barmonloua  lo  re- 
■Tieot  to  the  duty  of  the  owner  of  electric  wires  to 
plaoe  guard  wires  aliove  them  to  guard  afralnst 
tbe  fBDing  upon  them  of  other  wires  which  may 
conduct  a  dancerous  current  from  tbem  to  penona 
In  tbe  streets.  The  question  Is  clearly  one  as  to 
nesllgenoe.  In  the  caaca  above  tlie  nei  " 
was.  In  part  at  least.  In  allowing  broken  U 
wlrta  or  other  wires  to  lie  acroas  a  tmlny  wire 
wben  the  fact  was  knoim  or  ouBblio  liavebeen 
known.  But  several  caaea  bave  loudted  npon  tbe 
duty  to  have  anant  wires  or  other  preeautkwa  (o 
keep  overhan  King  telephone  or  other  wins  fioni 
strlktnB  th«  trolley  wire  If  they  fall  or  m€- 

The  duty  of  an  electric  reilwayct ■-' 


ogle^ 
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powerful  comot  from  tbe  trollev  irire,  wbicb 
It  anppoTted,  aad  tbnplahitlff,  allDemanottbe 
light  compiDV,  while  clfmldDK  tbe  wooden 
pole.wilhout  fiinlt  on  hii  part,  came  In  contact 


plaintiff  yias  one,  was  engaged,  at  tbe  reqiieac 
of  the  defendaiit,  tbe  railway  coropaDy.  in 
removlcg  tbe  said  lamp  from  Ita  posftion. 
Tbe  acta  of  oegligence  relied  on  were:  (1)  The 
erectloD  of  Baia  in>D  pole  in  such  close  prox- 
imity to  tbe  pole  of  the  light  company  ai  to 
rentier  tbe  cllmbtDg  of  tbe  latter  dangerous, 
unieai  the  defendanfB  apan  wire  waa  properly 
Inaalated  from  the  trolley;  (S)  in  operating  a 
portion  of  Ita  railway  before  it  wai  fully  com- 

[ileted,  with  the  span  wire  Id  queBtioe  unlnan- 
ated,  and  charged  with  a  heavy  current  that 
eacaped  from  tbe  trolley  wire.  The  answer 
denied  tbe  neKllgentw  charged,  and  averred 
that  tbe  defeadaut,  attbetime,  hadcoDstrucled 
and  meiDtaloed  tU  poaia,  trolley  wires,  and 
other  appliancea  Id  accordance  wiili  tbe  city 
ordinance;  that  at  tbe  time  tbe  light  company, 
by  the  plaintiff  aa  ita  employee  and  by  its  bu- 
perlnteodent,  was  cngagM  Id  carrying  out  a 
contract  between  It  and  tbe  defeodant  for  the 
removal  of  ilB  wirea,  lampa,  etc.,  where  they 
interfered  with  tbe  erection  of  the  defendant  a 
line,  and  that,  while  bo  engaged,  tbe  plaiutift 
carelessly  came  In  contact  and  connection  with 
said  apan  wire  at  a  point  beyond  which  it  was 
insulated,  and  received  the  alleged  shock  ; 
that  be  well  knew  the  point  at  which  tbe  span 
Wire  was  inaulBted.  and  the  consequences  of 
making  a  connection  with  tbe  same,  and  that 
be  was  guilty  of  contribulory  negligence.  Tbe 
defendant  moved  for  a  nonsuit,  at  Ibe  close  of 
tbe  plaintiS'a  case,  which  was  denied,  and  at 
the  close  of  the  evidence  requested  tbe  court 
to  direct  a  verdict  for  tbe  defendant,  which 
tbe  court  refused.  Tbe  plainLilf  bad  a  verdict 
and  Judgment,  from  wbicb  tbe  defendant  ap- 
pealed. 

Tbe  evidence  waa  that  the  trolley  wire  and 
spnn  wire  and  the  street  lamp  and  poles  were 
ciluated  aa  slated  in  tbe  complaint, — the 
wooden  pole  of  the  light  company  being 
about  30  feet  high  and  10  feet  higher  than  tbe 
iron  jKiIe,  and  bad  a  return  wire  from  tbe 


near  the  bottom,  ao  that  the  lamp  ooaM  be 
raised  aod  lowered  to  renew  tbe  caitMHia  with- 
ont  cllmtdDg  the  pole,  tmt  to  remove  aDythlnx 
that  got  on  the  wlrea  they  would  have  to  cUmi 
the  pole;  and  at  manv  atreet  fntoaectioiH  tn 
tbe  line  of  tbe  defenaanl's  trolley,  the  llgbt 
company  maintained  street  lampa  iu  a  similar 
way,  the  position  of  which  had  to  be  changed 
when  the  defendant  built  Its  line,  bat  at  the 
defendant's  cost.  Accordingly,  the  defendant 
entered  into  a  contract  with  tbe  lieht  company 
to  make  snch  cbangea  or  removali,  and  It  al- 
tered npon  tbe  work  thereof,  the  defendant 
not  Interfering  with  or  taking  any  part  in  It 
Tbe  defendant  had  constructed  Ita  line  aouth 
on  Fourth  street  to  Main  street,  wbicb  mna 
east  and  west,  and  It  waa  Intended  that  its  line 
should  torn  upon  Main  atreet  iu  both  diicc- 
tiona.  The  method  of  coostmction  waa  that 
Iron  poles  or  posts  were  erected  oppoaite  eadi 
other  on  both  sidea  of  the  street  at  intervals. 
Wirea  called  "span  wires,"  crosa  the  atreet  at 
the  top  of  these  poles  and  support  tbe  main  or 
trolley  wire,  which  is  attached  to  them  by  a 
"bell hanger^' or  "twll  inaulator,"  which,  when 
properly  constructed,  and  In  good  conditioD, 
will  prevent  any  escape  of  the  trolley  current 
to  the  span  wire;  and,  aa  an  additional  precan- 
tlon,  where  tbe  poles  are  iron,  as  In  thia  caae, 
and  to  gnnrd  against  any  poesible  leakage  m" 
defect  in  the  "bell  insulator,"  tberewas  placed 
In  the  span  wire,  and  between  tbe  trolley  and 
each  iron  pole  or  post,  about  16  or  18  (nchea 
from  the  post,  a  "circuit  break,"  so  that  any 
current  that  escaped  from  tbe  bell  insulator 
would  he  arrested  and  would  not  reach  tbe 
iron  post.  The  evidence  was  that  these  appli- 
ances used  by  tbe  defendant  were  of  the  best 
kind,  and  in  good  order,  and  tended  to  show 
that  the  construction  and  management  of  tbe 
defendant's  line  was  under  tbe  control  of  a 
competent  electrical  engineer.  The  wooden 
pole  of  the  light  company,  in  question,  was 
crooked,  inclining  towards  the  east  and  south, 
and  its  base  was  7  or  8  Inches  east,  and  a  little 
south,  of  the  defendant's  iron  pole  or  post. 
About  10  feet  from  ibe  ground,  by  reason  of 
the  crook  in  the  wooden  pole,  the  two  were  In 
contact,  and  by  reason  of  tbe  inclloaUon  of 
the  wooden  pole  to  tbe  south  and  east,  there 
was  an  Interval,  from  tbe  point  between  them, 
gradually  Increadng  to  aboutSlncbes  at  tbe 
top  of  the  iron  post,  and  opposite  the  span 
wire, — the  Iron  poat  being  west  and  a  little 
north  of  tbe  wooden  pole.    The  span  wire^ 


Buurd  wirea  tjetwe^o  lis  ixoUeT  wire  and  h  tele- 
phone •rim  wbicb  It  knew  to  be  uneound  tbat 
buns  above  lbs  trolJe;  wire  Ib  declared  In  United 
Electric  R.  Co.  v.  SbellOD,  86  Tenn.  423.  bnt  In  this 
case  the  court  seems  to  base  the  dutr  upon  tbe  rant 
that  tbe  'elepbone  wire  was  known  to  lie  uneound 
and  liable  to  break  and  fall,  and  It  does  not  declare 
any  srenerKl  rale  aa  to  tbe  dut; 

Ttila  caae  wis  lollowed  b;  HoKi.T 
Bau.  TaijaPH.  ft  TiLao.  Co.  p.  GW.  botdlne  botb  tel- 
ephone oompenr  and  trolley  compan;  Jointly  liable 
for  neallgenoe,  where  an  InBeoure  teleiiboDe  wire 
was  allowed  to  hanjc  overs  trolley  wire  wlib  out  any 
soard  wirea  between.  .It  waa  alleired  In  this  case 
(bat  tbe  mayorhad  made  a  lawfully aathoriieil 
order  or  direotlon  reqnliing  the  troUey  compaoy 
31L.  R.A. 


to  maintain  such  snard  wirea  and  the  telephone 
company  attempted  to  escape  liability  by  clalmlna 
tbat  the  Injury  was  caused  by  the  trolley  oom- 
pany"!  (alluro  to  oljey  this  order,  but  tbe  court 
held  that  such  neirllsenue  on  tbe  part  of  the  trol- 
ley company  would  not  eicuee  Ibe  neirllKenoe  at 
tbe  telepbooe  company  and  tbat  both  companle* 
wera  liable. 

In  Block  V.  Uilwankee  Street  B.  tJo.  SB  Wla.  STI. 
£T  L,  K.  A  au.  It  waa  held  tbat  tack  of  guard  win* 
between  trolley  wires  and  teleiibone  wlrta  will 
render  a  trolley  oompany  liable  for  Injury  to  a 
pereoD  In  a  street  by  oontaot  with  a  broken  tele- 
phone wire  which  Ilea  across  tbe  trolley  wire,  pro- 
vided tbat  Ue  omtBdon  of  tbe  jruard  wiiea  waa 
necHsent  and  was  alaa  the  p 
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J  east  from  Uw  top  of  tbe  Iroo  post, 
p— ud  on  the  nortli  tiik  of  the  wooden  pole, 
and  &bont  8  or  4  InchM  dtstut  The  weM 
and  of  the  drcnlt  toeak  In  tb«  epsn  wtra  was 
Ti  Incite*  to  the  east  ot  tbe  wooden  pole,  and 
the  end  of  the  ipaa  wire  eut  of  (he  cncnlt 
bteek  was  18(  lacbea  from  tbe  wooden  pole, 
and  the  pole  oonld  be  climbed  from  tbe  sonth 
or  eaat  aide  without  coming  in  contact  with 
theapan  wire.  A  pereon  cllmbhigtbe  wooden 
pole  on  the  north  ride  woold  bare  to  pass  otbt 
tbe  span  wire,  and  would  unially  come  in  con- 
tact with  It  It  some  waj,  bnt  only  with  tbe 
pcntloD  of  It  between  the  Iron  post  and  tbedr- 
enlt  break,  which  was  dead  or  uncharged; 
but,  in  case  ot  defect  In  both  bell  iUBuUtor 
and  circuit  break,  should  it  be  charged  or 
"live,"  tbe  peracn  coming  in  contact  with  tt, 
while  adhering  to  tbe  nonconducting  wooden 
pole,  would  be  sate,  unless  be  at  tbe  ume 
ume  came  in  contact  with  (be  Irou  poet,  Tbe 
bell  Insulalor  and  circuit  break  were  in  good  i 
ordw,  and  tbe  span  wire  between  the  circuit 
break  and  the  Iron  post  which  passed  on  tbe 
nortli  side  of  tbe  wooden  pole  wis  "dead." 
When  the  defendant  compsny  bad  reached 
tbe  Kdnt  in  question  with  the  oonBtructlon  of 
iU  line,  its  trolly  wire  was  attached  to  this 
span  wire  by  the  bell  insulator  over  tbe  center 
of  Fourth  street  and  on  tbe  north  aide  of  Halu 
street,  and  quiie  a  length  ot  the  iroUe;  wire, 
Intended  to  be  used  in  curving  on  to  Main 
street  to  tbe  weet,  remained  projecting  south 
ot  the  tpsu  wire,  and  was  colled  upasforback 
as  the  bell  Insulator,  and  laid  around  and  over 
the  bell  insulalor,  and  upon  the  span  i*lre  and 
trolley  wire  to  the  north,  so  that,  while  tbede- 
fcndant  operated  its  Hoe  so  far  as  constructed, 
a*  it  did  continuously  from  August  8  to  August 
19,  when  the  acddeat  occurred,  ibis  span  wire 
became  and  was  charged  with  tbe  trolley  cur- 
rent up  towards  said  poets  or  poles  as  far  as 
the  circuit  break.  This  coll  of  the  trolley 
wire  was  brigbt  new  copper  J  Inch  wire,  about 
4  feet  In  diameter,  projecting  2  feet  over  on 
tbe  span  wire  ou  each  side,  not  more  tban  29 
feetfroui  the  pole*  or  posts, and  in  plain  sigbt, 
and  there  was  nothing  to  indicate  Ibal  it  was 
insulated  from  tbe  span  wire  on  whicb  it 
rested,  A  person  climbing  tbe  wooden  pole  of 
tbe  light  company  coahj  be  tojiired  Dy  the 
current  In  the  span  wire  In  but  one  way, 
namely  by  touching  the  span  wire  east  of  the 
drcuit  break,  and  at  tbe  same  ifme:touching 
ibe  iron  poet  in  tbe  opposite  direction  to  the 
west,  so  as  lo  form  a  circuit  with  his  body  be- 


tween the  iron  poet  and  'the  live  span  wlra 
beyond  tbe  dreuit  break.  After  the  defend- 
ant's wlree  bad  been  put  up  the  street  lunp  of 
the  light  company  could  not  be  lowered,  be- 
caoM  It  would  come  in  contact,  and  ml^t 
onse  an  acddent,  and  It  was  necesMry  to  pnt 
the  light  away  from  tbe  defendant's  wire*. 
At  tbe  tfane  of  the  accident,  McMillan,  the 
superintendent  of  tbe  light  company,  with 
nine  years'  experience  as  an  electrician,  and 
fully  acquainted  witb  tbe  subject  of  insulation, 
with  the  plaintiff,  undertook  to  make  the  nec- 
eaeary  change  In  removing  and  changing  tlw 
poHilloii  of  the  street  lamp.  The  plaintiff  had 
done  nearly  all  this  work  up  to  this  time.  Be 
bad  had  about  five  years'  experience  in  attend- 
ing to  lamps,  repairing,  setting  poles  and 
other  work,  and  bad  worked  awut  a  monib 
in  cbangtog  the  lamps  of  tbe  light  company. 
Heoaderstood  the  method  of  constructfon  and 
insulation  of  tbe  defendant's  lines,  and  the 
subject  of  insulation  generally,  bad  noticed 
both  bell  Insulstore  and  circuit  breaks,  and 
knew  bow  thev  were  attached  and  what  tbey 
were  for,  and  bad  examined  tbe  manner  of  in- 
sulsting  tbe  defendant's  span  wires.  By  direc- 
tion of  HcMillao  tbe  plaintiff  climbed  tbe 
wooden  pole  on  tbe  north  side,  over  and  above 
the  span  wire  and  Iron  poet,  nearly  to  the  top 
of  the  wooden  poet,  drew  the  lamp  in  from 
the  center  of  the  street,  and  let  it  down  to  Mc- 
Millan, and  came  down  tbe  pole  on  tbe  north 
side,  climbing  over  tbe  span  wire  again.  McMil- 
lan tben  climbed  the  wooden  pole  on  tbe  eut 
aide,  passed  tbe  span  wire,  and  prepared  to 
bang  tbe  lamp  at  tbe  side  of  tbe  wooden  pole. 
Having  occasion  to  let  fsll  a  piece  of  the  tamp 
wire  twisted  into  a  spiral  form  or  coil,  be 
dropped  it,  intending  to  let  it  go  down  on  tbe 
south  side  of  defendant's  span  wire;  but,  for 
want  of  careful  management,  it  caught  the 
span  wlra  at  a  point  8i  or  4  feet  east  of 
the  wooden  post,  and  beyond  tbe  circuit  break, 
so  that  from  bis  position  be  was  unable  to  get 
it  olt.  He  therefore  directed  tbe  plaintiff  to 
climb  tbe  pole  s^in,  and  to  take  tbis  coil  off 
tbe  span  wire.  The  plaintiff  climbed  upon  the 
north  side  of  the  wooden  pole,  as  before,  until 
liis  feel  were  about  17  feet  above  the  ground, 
and  bta  bead  was  higher  tban  tbe  top  of  tbe 
iron  pole.  Be  testified  ^  ''1  stood  on  my  left 
spur,  reached  out,  lifted  tbis  wire  (nn  insulated 
one)  off,  and  dropped  it  down,  and  came  back 
to  tbe  pole,  somewhere  near,  with  tbe  inten- 
tion of  getting  In  position,  and  I  got  caught. 
I  HuppOKd  the  apau  wire  was  a  dead  wire.    1 


But  whether  or  not  tbe  omtnloD  ot  gnanl 
wliea  between  trolley  wires  Bud  telephone  wires  In 
a  street  li  DeRllfrent  M  held  in  this  case  to  be  a 
quenton  forthe  lnrr.  and  so  lathe  further  ques- 
tion wbetherornotthe  WHDtof  the  guard  wires  Is 
the  pnulmaie  muse  of  a  shock  to  a  traveler  from 
contact  with  a  broken  telephone  wire  whiub  had 
fallen  aoroesthe  trollefwlre. 

BuCon  theolherhand.  the  llabDIt;  ot  an  eleo- 
Irla  raliway  company  tor  tbe  kllllnr  of  hoisEs 
which  stepped  upon  a  telephone  or  teleRreph  wire 
vhlcb  had  broken  and  fallen  across  Its  tnil  ley  wire 
todenied  In  Albany  v.WiitprTllet  Tump,  &  K.  CSo. 
'  n  Hun,  13B,  althouRh  Ibe  irlre  which  broke  was 
snspended  abovB  the  trolley  wire  without  any 
vnard  wlree  between.  The  eonrt  held  that  It  did 
not  make  any  case  for  the  Jury,  and  said:  "I  find 
81  L.  R.  A.    ■ 


no  evldeooe  that  such  suard  wires  are  either  neces- 
sary or  usual  in  tbe  construct  In  a  of  slnsle  trolley 
Itnce  tor  propelllug-  street  cars,"  It  was  held  that 
the  proilmate  cause  of  tbe  lojury  was  tbe  falllDX 
of  the  tetegrapb  or  telephone  wire,  and  that  for 

The  duty  ot  an  eieotrlc  railway  oom pan y  to  use 
reaaonatile  care  and  prudeuoe  to  adopt  all  ordi- 
nary and  usual  sppUanoea  aod  loethods  to  prevent 
oontaot  beiweeo  its  trolley  and  feed  wires  and  Uie 
wires  of  atFtepboue  oampany  stretched  alonv  or 
acms  tbe  same  blvtiway  Is  enforced  In  Central 
PennaylvauEa  Telepb.  ±  S.  Co.  v.  Wllkea-Barre  k 
W.  B.  B.  Co.  11  Pa.  Co.  Ct.  41T,  hy  au  injunction 
asalnsC  operating  tbe  railway  until  necessary  pre- 
cautions to  tbis  regard  bad  been  taken.  It  tielns 
conceded  by  tbe  railway  conpanytbataetualoon- 


,.^lc 


WnooHBm  StiPSBin  CoiniT, 


don't  know  how  I  mnde  tbe  oonaectioa  br  I 
wbicb  Che  current  went  tbrou^b  Die.  I  did  not 
put  in;  other  haod  ou  the  wire.  There  wae  a 
buro  ecioes  three  flngera  on  the  back  of  the 
rigbthand.  The  left  arm  or  wrist  was  baraed 
on  the  inner  porlioD.  I  had  oot  ooticed  the 
coll  of  trolley  wire  that  lay  coiled.  Id  part 
upon  the  span  wire  and  In  pntt  upon  the  trol- 
ley. I  did  not  see  it  at  all.  I  don  t  remember 
lliat  I  had  ever  been  at  this  place  while  the 
tbe  defendant  was  operating  ita  line."  Both 
the  plaintiff  and  HcMillan  knew  that  the 
trolley  was  In  operation,  and  cars  had  been 
runnlnc  to  that  point  for  eight  days.  The 
plaintiff  testified  i|iat  "If  I  bad  seen  this  coll 
of  trolley  wire  lying  upon  the  span  wire  st 
that  point,  I  probably  would  have  known  and 
understood  that  the  current  of  electricity 
would  have  been  conveyed  to  the  span  wire  up 
to  the  circuit  break;  but  I  dou'l  know.  .  ,  . 
In  order  lo  form  a  clrcnit  my  ttare  person  bad 
to  come  in  contact  both  with  the  Irnn  post  and 
the  apan  wire.  Was  wearing  woolen  clothes. 
Woolen  clothes  aeaioat  tbe  Iron  post  would  not 
foirn  a  drcuic,  IT  tt  was  dry.  Ciothiog  waa 
dry,  and  the  iron  post  too."  That  he  lifted 
the  wire  off  the  span  wire  with  bis  left  hand, 
bavlDg,  at  the  time,  bis  right  arm  around 
tbe  wooden  pole.  That  he  did  not  then  take 
bold  of  the  apan  wire  or  touch  It  with  his  left 
band.  "1  got  my  left  band  back  somewhere 
near  the  pole.  Can't  tell  von  whether  I  was 
leaning  against  the  span  wire.  Don't  remem- 
ber whether  I  touched  tbe  span  wire  or  not." 

Meuri.  Iioa«r  *  Woodw»rd  and  E,  O. 


quenre  of  the  negligence  or  wrongful 

that  It  ought  to  have  been  foreseeD  in  the  light 

of  tbe  attending  clrcum stances." 

UamnikeediBt.P.R.  Co-i-EeOoggM^.^- 
470,  24  L.  ed.  209;  Wood  v.  Ckieago,  M.  it  St. 
P.  S.  On.  01  WU.  IM;  Jackton  t.  Wiicantin 
TfUph.  Go.  88  Wis.  260,  26  L.  R.  A..  101;  lam- 
bfde  V.  Grand  Sapid*  A  I.  R.  Go.  (Ulch.)  61 
N.  W.  478. 
Mtwn.  FndtABrindl^.forretpondent: 
It  is  not  necessary  that  Injury  in  tbe  precise 
form  in  which  It  in  fact  resulted  sbould  have 


been  foreseen.  It  is  enoueh  tbat  It  now  a|»- 
peara  to  have  baen  a  natural  and  probaUe  con- 

^^1^V«tMor,  IIB  Haas.  801;  Ray.  Negli- 
gence of  Impoied  Duties,  p.  010. 

Appellant  owad  the  eierelae  of  leaaonablt 
care  to  tbe  employees  of  the  Brush  Eleetiic 
Light  Company. 

Htaua  y.  /War,  L.  a  11  Q.  B.  Dtr.  SOS; 
AtHntvat.  QoodrieA  Tramp.  Cb.aOWis.  141, 
00  Am.  Rep.  S02;  Martin  v.  Iforth  Star  /rm 
Work*.  SI  HInn.  407;  Paifene  v.  Adamt.  tf 
Cal.  87:  Johruon  t.  NoTthvitMterh  Teltph.  Btdt. 
Co.  48  Minn.  438;  Bvrrowt  t.  MareA  Gas  A  C. 
a>.  L.  R.  0  Eicb.  67;  Latu  t.  Atianlie  Warkt, 
111  Mass.  188j  Stefbr  t.  OhUago  AN.W.R. 
Go.  4S  Wis.  497. 

If  the  Brush  Electric  Light  Company  wia 
negligent  and  sDcb  nesllgence  was  caused  ^ 
tbe  act  of  McMillan,  its  employee,  plaintiff 
would  slill  be  eatilled  to  recover  if  the  n^ti- 
genoe  of  the  street  railway  company  waa  the 
proximate  cause  of  his  injury. 

Ohieago.  8t.  P.  A  S.  C.  B.  Co.  t.  (Oambtn, 
68  Fed.  Rep.  148.  IS  C.  C.  A.  837. 

Tbe  defendant's  negligence  was  the  proxi- 
mate cause  of  the  injury  and  was  properly 
aubmilled  to  tbe  Jury. 

Oiraudi  v.  ElectAe  Imp.  Co.  107  Oal.  130, 28 
L.  R.  A.  6ft6;  JUingim>rtk  v.  Boston  Khetrit 
Light  0. 161  Mass.  08S.2SL.  RA  SSi-.Jadcton 
V.  tPifWrutn  Teleph.  Go.  88  Wis.  S4S,  96  L.  R.  A. 
101;  Aharnt.  Orfgon  THe^  Oi  Teleg  a>.  24  0t. 
23  L.  R.  A.  030;  isturgit  v.  HounU.  160  Pa.  276, 
808,  27  L.  K  A.  800;  iVtu  v.  iVem  Tort. 
P.  dt  B.  &  Go.  18  R.  I.  860;  Lotanana  Uvt. 
Int.  Co.  V.  Tweed,  74  U.  8.  7  Wall.  08,  IS  L. 
ed.  87. 

The  question  of  Ibe  contributoiy  negligenoa 
of  the  plaintiff  waa,  under  ail  the  aulhoiities, 
a  question  of  fact  for  the  Jury  which  they  have 
passed  upon. 

lUiitgtieoriK  v.  BotUm  BUetrie  LigM  Ob. 
tupra;  OUmenU  v.  Louisiana  BUeirie  Ligkt 
Co.  44  La.  Ann.  692,  10  L.  R  A.  48;  Vmla 
V.  Wttt  End  Street  R.  Co.  160  Mass.  SSI;  &oek 
V.  Milwaukee  Street  B.  Co.  89  Wis.  871,  87  L. 
R.  A  805;  SoatAwettern  Ttittg.  <£  TttetA,  Oo. 
V.  Holtntim,  00  Fed.  Rep.  810, 16  L.  R  A  546, 
8  U.  S.  App.  200;  Bourget  v.  Catnbridge,  IM 
Mass.  801,  16  L.  R.  A.  60S;  Augtuta  B.  Co.  t. 
Aadreva.  89  Ga.  668. 


It  could  In  in»t  Inscanoea  be  prevented  br  guaid 
rea,UielD]Qiii>tlon  WW  continued  until  tbe  guard 
wires  were  put  up.    At  tbe  same  time  the  oourt 

,  _.^  .^_.  ..  .^_   . _.   ^  between  the 

on  of  tbe  tele- 
>n  tiliiher  poles, 
iierclgeor  rea- 


beld  tbat  If  tbe  danger  of  c 
wires  oould  be  obviated  b;  Iob 
pbone  wirea  or  by  strftohlng  tt 


luld  nt 


d  brtl 


HOnatjlecareHud  prudei 

way,  tfaetelopbone  company  would  bave  tbe  duty 
to  change  tbe  constniotlon  of  lis  line,  althouah  It 
was  ixii  In  the  occupancy  of  tbe  atreet.  Tberela. 
dve  rights  of  telephone  companies  and  electric 
railway  oompanlea  In  a  hisbway  are  not  considered 
In  this  note,  but  are  left  for  future  annotation. 
TI.  Coaeurreut  UaMtttii. 
It  la  elear  that  then  may  exist  a  concurrent  lla- 
bUlty  of  (Ufferent  ownen  Of  electric  wires  for  an 
Injury  eaused  by  their  oontact  to  a  penan  who 
touches  one  of  them,  provided  txith  have  tjeen 
suilty  of  nefllsenae  toward  the  peiaon  Injured. 
81 L.  &  A. 


At  to  the  ovoer  of  the  wire  whloh  la  not  tou<aiefl 
t>r  the  person  Injured,  but  from  whkdi  the  eleo- 
trlolty  Is  ooDveyed  by  another  wire  whiob  has 
fallen  upon  It,  the  question  Is  substantially  that  in- 
volved In  the  preoedlns  dtvlgloa.  That  ItablUty  In 
such  H  caM  may  eilai  teetn^  dear.  The  qoeatlon 
IB  HI  to  neallfteuoe  In  each  particular  case.  Id 
several  oases  ibe  exiitenoe  of  aucb  ne^lcenee  baa 
been  found,  and  both  beld  liable  for  the  acd- 


Tbua,  In  Cm  Bi.>ocaiG  %na^  H-  Oo.  v- 
CORuiT,  p.  BTO,  the  Jury  found  tbe  oiruen  Of 
tioth  wires  guilty  Of  nes-llgeace— the  owner  of  a 
telephone  wli«  In  permlttlDs  that  to  fall  and  re- 
main down,  and  the  owner  of  a  trolley  wlie  In  al- 
lowing tbe  telephone  wtre  to  tieoome  ohsrsed  wtth 
electricity  by  contact  wtth  the  trolley  wire,  ^b« 
court  says;  "If  thl*  he  true,  tbe  Injury  waa  the  re-  - 
suit  of  the  ooncurrlnR  nBg-llgflDOe  Of  the  two  par- 
tlee,  and  would  not  have  uoourted  In  tlie  abaaooe 


..CoCH^Ic 


Hdbbb  t.  La  Csoms  Citt  R  Co. 


J.,  dellfered  the  optnlon  of  tfae 

—   -      „  ,     ,.  „       jwles  and 

ftpijlsncea  under  the  dlreotloo  of  lu  aaperlii- 
tendent,  perfonolng  «n  enragemeot  that  com- 
p»n7  had  eDtered  Into  With  the  defendant 
compftDf  to  chance  the  locatioo  and  method 
of  hao^ng  Vae  electric  aireet  lamp*  bo  that 
their  iise  and  management  would  not  fnler- 
fere  with  oi  embarrasg  the  use  and  opers- 
tioD  of  the  defendant's  electric  raiiwav,  for 
a  coDEddentlon  lo  be  paid  hj  the  defend- 
ant. Undet  the  clrciimatancea,  the  defend- 
SDl  waa  hound  to  the  ezercue  of  reasonable 
care  and  cmntion  In  the  management  and 
control  of  its  railway,  and  of  the  electric  cur- 
renfwhlchnas  lt«  motive  power,  so  ea  not  to 
fajure  the  emplojeee  of  the  light  compao; 
whlleengagedlnBuch  work.  It  waa  bonnd  to 
'•void  acta  the  natural  and  probable  conae- 
qaences  of  which  might  be  to  Inflect  injury  ou 
persons  llius  employed,  and,  IF  it  omitted  such 

Jrecaullons  as  were  reasonably  necessair,  un-' 
er  the  clrcumtlaDC<>«.  it  would  he  liable  for 
Auch  damagee  ai  any  one  thna  engaged  might 
suffer,  helng  the  prozl mate  reault  of  such 
neglect  of  duty.  The  rule  was  stated  by  Brett, 
M.  K,  in  Beaven  t.  Pm^r,  L.  R.  11  Q.  B. 
DiT.  SOS,  009.  "that,  whenever  one  peraoo  is 
by  circumstances  placed  in  such  a  position  with 
regard  lo  another  that  every  one  of  ordinary 
sense  who  did  think  would  at  once  recognize 
that  If  be  did  not  use  ordinary  care  and  skill 
in  hla  own  conduct  with  regard  to  those  clr- 


.  .!  oidinary  care  and  skill  to  avoid 
aucb  danger."  This  principle  was  reFerred  to 
in  Zitman  t.  Ei^lAefer  Elevator  Iffg.  Co.  90 
Wis.  MS,  In  Bright ».  Bamttt  *  a  Cb.  88  Wis. 
307,  31  L.  R.  A.  624.  and  in  Thomai  v.  Win- 
detter,  t  H.  T.  897.  87  Am.  Deo.  456.  In 
Beaten  v.  Pendtr,  lupra.  Cotton  and  Bowen, 
JJ,,  declined  to  approve  the  view  expressed  by 
(he  master  of  the  rolls  to  its  broadest  extent. 
But,  in  the  subsequent  case  of  Thrunellf. 
//•indygide.  L.  R.  20  Q.  B.  DIt.  809,  368,  the 
view  of  Brett,  H.  R.,  was  expressly  approved; 
Hawkins.  J.,  saying:  "that  where  a  man  is 
employed  to  do  cenain  work,  and  knows  that 
the  work  which  he  Is  doing  ia  dangerous  to 


gaged  in  olhei  work,  and  are  under  an  obliga- 
tion to  perform  such  work,  the  peraon  enga^d 
in  the  dangeroaswoA  is  subject  to  the  dntrof 
using  reasonable  care,  and  taking  precautioni 
to  prevent  accidents  arl«ing  from  the  work  in 
which  he  Is  engaged." 

2.  Am  was  saia  by  Newman,  J.,  ia  Blaek  r. 
Milteauiee  Strttt  R.  Oo.  89  Wis.  878,  27  L.  R. 
A.  866:  "The  negligence  is  not  the  proximate 
cause  of  the  accident  unless,  under  all  the  dr- 
cnnulances,  the  accident  might  have  been  rea- 
sonably foreseen  by  a  man  of  ordinary  intel- 
ligence and  prudence.  It  ia  not  enough  to 
prove  that  the  accident  is  the  natural  conse- 
quence of  the  negligence.  It  must  also  have 
been  the  probable  conseqiienc&"  AtlaiMin  v. 
Ooodiieh  Trantp.  Oo.  60  Wta.  141, 168, 00  Am. 
Rep.  832;  Barton  v.  Pi^n  Oovnty  Agri.  Soe.  88 
Wis.  19;  McGowan  v.  Chieago  <£  S.  W.  B.  Oo. 
(Wis.)  64  N.  W.  891.  A  mere  failure  to  ward 
against  a  result  which  eonid  not  have  been 
reasonably  expected  is  not  actionable  negli- 
gence. Whether  the  negligence  of  the  defend- 
aii  was  the  proximate  cause  of  the  injury,  so 
that  it  and  the  result  stand  to  the  relation 
of  cause  and  effect,  is  a  question  for  the 
Jury,  where  the  evidence  is  not  clear,  or  the 
proper  inference  from  undisputed  evidence  ia 
In  doubt  It  is  not,  however,  necessarr  that  in- 
jury. In  the  precise  form  In  which  It  in  fact 
resulted  should  have  been  foreseen.  It  la 
enough  that  it  now  appeara  to  have  been  a  nat- 
ural and  probable  consequence.  Lane  t.  At- 
Untie.  Work*.  Ill  Mas'.  136;  ffiU  v.  Winmrr. 
IIS  Mass.  258,  269.  The  evidence  on  this  sub- 
ject is  not  conflicting,  and  the  real  giiestion  i* 
as  to  the  Inferences  which  may  be  fairly  drawii 
from  the  evidence,  and  whether  they  are  in 
doubt.  It  appear'  that  the  defendant  had 
substantially  complied  with  the  statute  (Laws 
1889.  chap.  870.  g  1).  and  by  bell  losulatora 
and  circuit  breaks  had  provided  by  suitable  in- 
sulation agaioRt  injury  to  persona  or  property 
by  reason  of  the  leakage  or  escape  of  the  cur- 
rent of  electricity  from  the  trolley  wtre.  The 
trolley  wtre  and  (be  span  wires  were  sustained 
at  an  elevation  of  about  20feet  in  thealr.  The 
bell  Insulators  were  to  prevent  the  escape  of 
tbe  electric  current  from  the  trolley  wtre,  and 
,  the  circuit  breaks  to  prevent  the  span  wires,  if 


of  tfae  same,  and  botfa  [Mr- 


tleearellable.*' 

Without  any 
Wutj.  botb  telegraph  oompaoj  and  eleotrlc  mll- 
war  compaar  was  ti«lil  liable  (oi  the  damagea  In 
oase  ol  such  an  aosMent  from  a  broken  telephone 
wire  falling  aoriMi  a  trolley  wire,  In  WMTiaBif  O. 
Tnsa.  Co.  V.  Stati,  Nauon,  p.  sn. 

Bo,  bolb  oomponka  wore  held  liable  for  the  dam- 
arna  when  a  horae  waa  killed  by  oontaot  with  a 


meleotrle  railway  eonpany  In  the  street 
wtien  there  was  DO  guard  wlra  ovee  the  trolley  wire 
wblletbe  tatopbone  wire  waa  snipendad  above  It 
and  had  beooma  mooh  hnvolied.  UDlted  Eleatrio 
B.  Oo.  V.  Sbelton,  8t  Tsan.  462.  The  oourt  said: 
"Wbilett  woatM  prtmary  duty  of  tbe  telepbone 
company  to  see  that  Its  wine  were  In  a  reasonably 
alt  and  sonnd  ooadHlan,  aitd  protected  atraloat 
the  oontitiBenay  ot  falUng,  tt  was  also  the  do^  ol 
tbe  eieetHo  oonlpaDy  to  sea  that  Its  mUey  wire 
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was  Id  like  manner  protected  from  such  oDotto. 
genoy.  .  .  .  Both  oompanlea  knew  o(  (be  unpro- 
teotad  troUey  wire,  and  the  oomeqaenaee  ot  a  con- 
taot  ot  the  wltea  of  tbe  ona  witli  those  of  theotber. 
Both  knewDf  theuDioaadiiess  likelytoproduoea 
fall  of  the  one  upon  those  <lt  the  other-  Both  wei* 
iMund  to  guard  against  sunh  llkelltiood,  and,  hav- 
ing (ailed  to  do  so.  are  liable." 

To   tbe    same   elleat,    approving  this   oaae,   is 
M oEat  v.  Southxhx  BslIi  Txlxpb.  k,  Tmlio.  Co. 


TtM  tmet  that  a  triephone  oompany  oi 
itkay  have  been  negligent  In  leaving  a  t 
wire  ■aspended  in  a  dangerous  manner  waa  held  In 
Kankakee  Eleatrio  R.  Oo.  v,  Whittcmore,  16  Dl. 
Avv-  Vi.  lo  cODSUtuts  no  defense  to  an  eleotrto 
railway  oompotiy  when  by  aootdeota  trolley  flew 
up  agahist  It  and  broke  It.  and  K  was  left  whm«  It 
tell  Boroas  the  trolley  wire  nntll  a  horse  stepped 
upon  It  and  wsa  killed. 


.,Cex>^lc 


Wiiooi 


n  Sdtbkhb  Codxt. 


tlw7  ifaauld  become  uiiTged  from  tbe  trolley, 
from  cbuglns  tbe  Iroo  poets  b;  tberidewalks. 
All  leMOiiaUe  end  proper  preMutioni  bed  been 
ukeo,  it  mult  be  concedMl,  egafnit  eny  prob- 
able Injur;  to  peraoiu  or  property  tn  tbe  sueeie 
or  on  ibe  eldewalka  or  eleewbere,  except,  poe- 
sibly,  to  tboae  wbosednty  It  wu  to  repair  aod 
giTesuttaUe  altentton  to  the  span  and  trolley 
wires  of  tbe  defeodaat,  and  tbe  wires  of  tbe 
light  componj,  so  far  si  necessaty  io  tbe  opera- 
tion of  the  reipectlTe  lioei.  All  sucb  persons 
wrre  understood  to  be,  as  the  plaintiff  waa, 
familiar  wlUi  the  appllcalioa  of  eleclrirlly  to 
aucb  usee,  and  with  the  theory  of  InsuUtlon, 
as  well  as  tbe  use  and  fuDctloniof  the  bell  in- 
sulators aod  circuit  breaks.  Tbe  ioiroduction 
and  uae  of  circuit  breaka  must  be  regarded,  of 
itself,  to  Ibe  apprehension  and  judgment  of 
these  trained  and  experienced  npeiatirea,  aa  a 
signal  of  danger, — a  wamieg  that  any  given 
■pen  wire  may  be  chatged  with  a  heBv;  cur- 
rent from  the  trolley,  by  leakage  or  olbpiwiBc. 
They  cannot  come  near  a  span  wire  without 
being  thus  idmonished,  and  of  the  geaeral 
judgment  in  construction,  that  circuit  breaks 
are  necessary  to  secure  immunity  Trom  electric 
shocks,  and  to  prevent  tbe  iron  posts  from  be- 
ing cbarged  wltb  an  electric  current  down  to 
the  streets.  Tbeae  are  all  parts  of  tbe  lines 
with  which  they  are  familiar.  Ills  lo be  con- 
sidered that  they  understand  the  peril  and  Ihe 
Rrovided  protection  as  well.  Tbe  plaintiff  was 
ijured  because  tbe  span  wire  became  cbarged 
by  coiling,  over  II  and  the  trolley  wire,  a  por- 
tion of  the  latt«r,  deilrned  to  make  tbe  curve 
down  Main  itree(.    There  was  no  other  ap- 


parent method  of  disposing  of  it  for  tbe  time 
being,  and  no  leaaonable  grounds  for  suppos- 
ing that  any  prudent    and  careful  operatic 


would  have  failed  to  notice  it  under  the  cir- 
cumstances; and,  if  he  did  not,  the  circuit 
breaks  provided  protection  aesinsl  the  charged 
span  wire,  unless  be  came  In  contact  with  the 
span  wire  t>eyond  tbe  circuit  break  and  the  ttoe 

nt  atthe  Bsme  time.  This  we  tblnh  tbe  de 
dant  had  no  reasonable  ground  to  suppose, 
In  the  preset! t  instance,  that  the  plaintiff  would 
do.  The  defendant  had  been  operating  Its 
railway  to  the  pointin  question  for  ei^hl  days, 
beyond  which  it  had  not  been  completed,  and 
the  plalotifl  bad  been  at  work  all  tbis  time  and 
for  some  time  previous,  along  tbe  line,  in 
Changing  the  location  of  the  street  lamps  of  Ibe 
llgbt   company,  and  knew    that  the   trolley 


wire  had  been  kept  cbarged  to  operate  tbeiBlt 
way,  and  the  defendant  must  have  understood 
that  be  was  familiar  with  these  facts,  aa  well 
aa  tbe  nearproiliiiltv  of  the  iron  and  wooden 
poles,  and  tbe  space  between  the  Iron  pole*  and 
the  outer  eitd  or  tbe  coirent  break.  TbeM 
were  obvious  facts,  and  oot  to  be  mistaken  or 
mliundentood.  Tbe  injury  could  occur  in 
only  one  way,  as  the  plalntilT  aubetaotially 
tells  tis,  namely,  by  bis  bare  hand  cominft  In 
contact  with  tbe  span  wire  tteyond  the  "circuit 
break,"  and  bis  other  baud,  or  part  of  bis  bare 
person,  coming  in  contact  in  tbe  same  instant 
with  the  iron  post,  so  aa  to  pass  the  electric 
current  tbrouKb  blm.  Could  the  defendant 
have  reasonably  anticipated,  under  these  dr- 
cumstBnceB,tbeoc(;urrencecJan  accident  inch 
as  tbiil  Ought  tbe  defendant  (o  hare  foreseen 
il,  in  tbe  ligbt  of  attending  circnniiiancesr  We 
think  not.  It  cksrly  appears  that  tbe  use  of 
tbe  wooden  pole  in  climbing  up  or  cornlDg* 
down  was  not  dangerous,  nor  was  it  possible 
for  tbe  plaintiff,  while  climbing  or  clinging  to 
It,  tobave  received  a  shock  even  by  touching 
the  cbarged  span  wire,  unless  he  completed  tbe 
drcnil,  at  the  same  instant,  by  touching  tbe 
iron  poet  with  his  naked  band  or  person.  The 
defendant  had  no  right  to  expect  that  an  in- 
experienced operative  would  bare  cHmbed  to 
such  a  point,  much  less  that  an  experienced 
and  competent  one,  wltb  his  knowledge  of  the 
situatloD,  at  tbe  only  possible  point  of  danger 
the  warning  of  the  circuit  break  before 
him,  would  practically  eliminate  it  as  a  means 
of  safety,  and,  by  placiog  his  body  substantial- 
ly in  its  place,  complete  the  electrical  circuit, 
so  that  the  current  would  uecessarily  paM 
through  bis  body.  It  was  not  expected  that 
he  would  have  occasion  to  touch  or  come  In 
contact  with  tbe  ipan  wire  beyond  tbe  drcalt 
break,  or  the  iron  poet,  for  any  purpose,  and 
certainly  not  so  as  to  complete  an  electrical 
circuit  with  his  body. 

We  think  ihe  case  of  TlUngmorth  v,  Awlon 
BUcirie  Ugkt  Co.  181  Mass.  -688,  26  I..  B.  A. 
G53,  where  the  right  of  use  was  given  to  the 
operatives  of  both  companies  in  common,  for 
tbat  and  other  reasons,  is  distinguishable.  We 
hold,  tberelure,  that  tbe  evidencedid  oot  make 
a  case  to  goto  the  Jury  loshow  tbat  the  negli- 
gence of  tlie  defendant  relied  oo  was  the  proxi- 
mate cause  of  tbe  pisinliff's  iojurj'. 

T/iejudgmentof  the  Cireuil  Hirrrf  I'l  nwiiatf, 
and  the  cause  is  remanded  for  a  new  trUL 


Christian.  tABULiar.  that  in  ease  or  an  Injury  to  a 
person  thrown  a^Dit  a  telephoDe  wire  oharfted 
witli  elaotrlotly  and  burned  Id  oonBequenoe  of  a 
deTeotlve  ddavalk.  an  antlOD  agalaat  the  city  for 
•laiOBKes  on  aooount  of  the  Oefeotlve  sidewalk  wal 
DOi  aTTecLed  b;  a  prior  JudKment  obtnlaed  b; 
plaintiff  Hgamst  tbe  owner  of  the  wire,  vhere  tbls 
is  not  shown  to  have  been  saClsflod  and  there  Is  no 
Joint  aeKlinenoe  or  Joint  llabUltT  alleged. 
TIL  WtntduHvtdbii  Ugbtnbig. 
Injury  oaused  br  eleotndCr  generated  bv  a 
tbunderstorm  In  a  telephone  wire,  wblch  was  oesr- 
llgentlj  allowed  to  haiiK  acrwe  a  hlfrhwar  so  low 
that  a  traveler  oame  la  ooptact  with  It  !□  the 
dark,  renders  the  telephone  ooippaD]'  liable,  ss  the 
wire  fnmlihed  the  means  by  which  (be  dBnaerous 
tnroe  was  eoomnlnloated  and  tbe  Injury  caused. 
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aKhous'h  It  was  a  new  force  or  power  whioh  hi. 
tervened.  This  new  force  or  power  woold  faava 
lieen  barmlees  but  for  the  dltplaoed  wire.  Sootb- 
weetem  Tale«.  ft  Teleph.  Co.  v.  HotilosOD,  W  9M. 
Kep,  Sia.  16  L.  R.  A.  Si.\  3  U.  8.  App.  XA. 

Socnevbat  similar  to  this  oaae.  attbou^h  tt  la  no* 
a  biRbway  case,  ta  (hat  of  Jaolouo  v.  Wtooonaln 
TflncD.  Co.  88  Wla.  E1.1.  U  L.  B.  A.  101.  In  which  a 
telephone  oompany  whIoh  bad  left  an  unused  tele- 
phone wire  baDtrlDH  from  a  ttam  to  a  connty  fair 
bulldliiK  about  S2S  feet  diitanl,  whUeaBrouod  wire 
In  the  latter  bulldlpg  was  left  intact,  although  tlM 
telephone  and  the  Insulated  wire  !n  the  fbterlor  of 
Ihe  butldlDR  had  been  taken  away,  wu  held  llabte 
for  the  bomlnff  of  the  bam  by  llffbtnlnfr  eonrered 
(o  it  by  thia  wire  from  the  fair  ground.  In  Uila 
ca>e  Ihe  owner  ot  tbe  barn  had  given  no  pennls- 
lootltDawttat 


lo  attach  the  wire  tc 


i.Coogle 


MoEat  t.  Southmsk  Bill  Tmlkpbonb  St  TiLmantn  Ca 
AT.ATtAMA   8TJPRBHE  COURT. 


HcEAT  A  ROCHE,  AfpU.. 


n  It  mod  M>  Ini  mini  tolaptaaiM  win  ovi 
M^lKCDtlr  panntttiDrtteMtophoiw  wmto 
In  lutpeDOed  om  tbo  troOar  win  attar  It 
rauen  upoQ  It,  uaniiot  eacapo  UattlUtr  br 
In*  bow  other  iroltor  wlTM  aie  aeoted  and 
•dbritnidaiit  aod  wall-nuu)««ed  elao- 
BreompanlM. 
3.  A  telaptaona  eompKOX  Mad  aaalacrtaie 
raUwar  eoMpaa^  are  Jobtly  Uabl*  for 
oCR-Uxciiiae  wben  both  malDtaln  tbdr  wtrea  with 
knowMca  of  Um  dant«r  oaiMed  br  (he  want  of 
■mrdwiics  bMwean the troller  w1t«  andAMIe- 
vhooa  wbo  tnaawirely  nMpeDdad  ant  It,  and 


r  whm  tite  dotondaDti.  atthourh 
.....  joneial  t«iM,  1mpti*dl7  adntt  tbat 
fMtbrtbeoonduotot  the  trtil.  locludliiK  wow 

)  br  anr  oUmc 


(April  S,  UM.) 


fa*or  of  defendantt  in  bd  actioD  bn>u)|{it  to  n- 
carer  dkmagea  Im  the  inluiy  of  plaloUfla' 
bone*  by  defKHUnta*  neKlwentlj  permlttins 
live  electric  wliea  to  taaDg  ^  a  puDlIc  atieet. 
BnM-Md. 

The  facU  an  atated  in  the  opinion. 

Mr,  It.  H.  Faith,  for  wpe'laota: 

The  phaa  do  not  trarene  tbe  aUegattooa  of 
tbe  complaint  that  It  waa  tbe  dutv  of  twth  de- 
fendant! ie*pectlTel7  to  ao  goa™  a"*^  protect 
IlKdr  Mapecure  wine  aa  not  to  allow  Uie  tele- 
phone wtie  to  fall  on  tbe  trolley  wire,  but  Om 
•et  Dp  mefel;  that  It  waa  the  duty  of  tbe  rail- 
road to  pat  np  ctutrd*,  etc.,  wbfcli  du^  U 
tailed  lodbchane. 

1  ObfttT.  PL  pp.  SB^^Si,  S18;  8awg»  t. 
ff'sM<,»Ala.«10. 


I.  88  L.  R.  A.  488. 
Xren  If  the  telephone  compaDj  had  prloritj 
of  rigbt,  pablio  aecorit;  Ii  of  Inflnitel;  mon 
Importance  than  the  qneatlon  a<  to  which  oooa- 
pan;  ought  to  put  the  foard  between  the 

WitM. 

Oontelidattd  Sleetrie  l,ig^  0».  t.  PupU* 
SOtetrie  Light  <fi  <?.  Cb.  M  Ala.  879;  a.  UuU 
"---  "-    -   MiOer.  188  DL   MS;  Otmm  t. 


obligallon. — of    common    obaerratlon    upon 
which  the  lay  or  uneducated  mind  ia  capable 
of  forminf:  a  judgment. 
Miiymvktt  A3t.P.B.  0».  r.  KtUcgg,  H  U. 


Vin,  OontrilmCorv  fui7lt0«nM. 

ne  qoMtloD  of  the  ooncrlbutorr  nefrllgenM  of 
a  panon  Injured  by  an  ttooctlo  abook  from  a  wlr« 
In  a  hlchwar  la  within  tbe  orOlnarr  mle  aa  to  ood- 
trlbntorr  neKllceioe.  Itdependa  upon  tba  laou 
-of  each  oaae  and  fa  ordliuuHr  a  qaeatlon  for  tDe 
Jurr. 

Thua,  the  dUectloDpf  a  renMcC  for  the  dereodaot 
In  ao  aotkm  for  tojury  to  a  penon  who  atooped 
down  and  attempted  to  pick  np  and  throw  ont  of 
-the  war  a  looae  telcpbODO  wire  in  the  btjthwar  waa 
held  to  be  error  In  Boursel  v.  Oambrldiie,  IW  Ums- 
sae;  la  I.  B.  a.  MG.  The  supreme  judicial  oonrt  In 
aiutalQlng  the  eioeptloo  Mid:  "It  moat  be  aa- 
■aumed  that  the  ]ui7  mUrbt  have  found  that  tbe 
plaintiff  was  uelDs  due  oare.  UDleaa  Ibe  concrarr 
appears  as  mntler  of  law."  Tbia  atae  deoldea  that 
the  quBBCloa  la  for  the  Jurr,  and  tbe  other  oaaea  on 
the  Bubjeot  ate  all  iiearlr  to  tbe  same  effeot. 

Thus.  Hhere  a  bor  solns  aloog  tbe  street  about 
■U  o'clock  Iti  tlie  Tnornlng  after  a  storm  wblob  had 
thrown  down  elei-trlo  wirea  picked  up  a  dead  wire 
After  It  had  bran  sup)i¥si«l  to  blmibat  wires  were 
daogeroDs.  and  when  (old  br  a  pDlloemaa  to  tbrow 
It  down  started  to  do  to  but  "flipped"  It  Into  ihe 
-air  ao  that  It  struok  a  live  wire  heiore  he  let  ro  of 
li  aod  thereby  tratutnlitcd  a  ilendlr  aurretit  wblcb 
killed  blm.  the  oourt  held  that  the  question  Of  hto 
-oootributorr  Qeallttencewita  for  the  Jury,  and  that 
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the  qneatlon  ol  hia  knowledge  or  Icnoranoe  of  the 
poelilon  and  condition  of  the  wlrce  was  an  elemeat 
In  the  question  of  hit  pesUgenoe.  Texarkana  Qai 
A  B,  L.  Co.  T.  Orr.  W  Ark.  OS. 

But  where  a  bor  ten  years  old  took  hold  of  the 
Stir  wire  of  an  eleotrlo  Usbt  pole  which  was  on  tbe 
sidewalk.  It  waa  held  that  It  was  not  oontrlbutorj 
heKllBeooetn  the  absence  of  anrt bins  to  show  that 
It  wM  ohanied  witb  eleotrldtr.  altbouah  In  fact  br 
eontact  with  enother  gor  wire  it  was  obar«ed  with 
eleotrldty  from  a  trcdler  wire.  In  this  case  It  was 
aald  that  the  Judge  dionld  hare  told  thejorr  tliat 
there  waa  no  erldenoe  of  ooDtrlbutorr  nesUitenoe. 
Hsrnea  T.  Balelcb  Oas  Oo.  114  N.  a  ae,»L.B.A. 
SlQ. 

Tbe  oontrlbutorr  neftllgeuoe  of  a  peiaon  In- 
jured on  a  dark  and  drlmly  morning  as  he  waa 
going  home  from  nigbt  work  by  coming  In  contaot 
as  be  walked  along  tbe  street  with  a  live  eleotrlo 
light  wire  which  had  been  thrown  down  by  a  storm 
during  the  nighc  was  held  to  t>e  a  question  for  the 
Jnrr.  O>ok  r.  Vllmlogton  City  Eleotrlo  Co.  * 
Roust.  iDel.)  80*1. 

The  failure  of  the  driver  of  a  horse  to  tee  a 
broken  telephone  wire  In  tbe  street,  on  wblob  the 
horse  atepB  aod  Is  killed,  ts  held  oot  to  be  eo  re- 
markable as  to  require  a  Jury  to  And  him  negli- 
gent. Kankakee  Bleocrlo  EL  Co.  t.  Whlttemore,  46 
IIL  App.  tU.  &  A.  B. 


.,  Google 
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An., 


Montr  T.    Humpton- 


8.  <«>.  34  L.  ed.  356; 
Stitehimm  Bt^.  Oa.  nipra. 

The  questloQ  whether  the  failure  to  put 
KuardB  between  the  trolley  wlrs  and  the  over- 
Sead  wires  was  neg-llgence  or  not.  onght  at 
least  to  have  been  left  to  the  Jurj. 

aBrien  r.  Tatuta,  84  Ala.  16S;  United  BXte- 
trie  R.  Co.  t.  Shelton,  89  Tenn.  4S8. 

Bald  pleas,  while  professing  to  answer  the 
complaint,  wholly  [a)l  to  traverse  or  confess 
and  avoid  the  Ter;  gist  of  the  complaint, 
nsmelf,  knowledge  bj  the  defendant  of  the 
likelihood  of  the  telephone  wire  falling  upon 
the  trolle;  wire  and  the  probable  danaer  Uiat 
would  resutl  therefrom,  and  the  duty  of 
the  railroad  companj  lo  guard  against  such  ap- 
parent danger,  which  it  omitted  to  do. 

Wkxtt  T.  TarfTOKsft,  16  Ala.  109;  Werth  v. 
MonttpmitTy  Ijind  d  I.  Oo.S»  Ala.  S78i  Savofft 
T.  WaUAt,  26  Ala.  619;  Oib*on  t.  MargvU.  29 
Ala.  668. 

The  pleasrelyingapon  a  license  or  ordinance 
of  the  dty  and  the  defeDdants'  charter  as  au- 
thorll;  for  conBlructingtbe  trolley  wires,  and 
averring  that  the  railroad  and  trolley  wires 
were  cnnstructed  as  authorized  bj  said  charter 
and  ordinance,  are  defective  In  not  setting  oat 
so  much  of  tbe  charter  or  ordinance  as  may 
have  prescribed  bow  the  railroad  and  trolley 
wlret  should  be  constructed. 

Bardy  t.  Montgomery  Branch  Bank,  IG  Ala. 
733;  Eohn  v.  Boat,  96  Ala.  4T8:  Furkman  t. 
BuTiUnilU,  54  Ala.  268. 

The  ordinance  granting  lo  the  street  railroad 
company  the  privilege  of  using  electricity  as 
the  motive  power  to  mn  the  cars  provided  that 
it  should  put  up  guard  wires  at  all  points 
where  there  are  electric  lamps. 

In  an  sciion  for  inJuricB  1o  the  person  or 
properly  of  otiiere  this  breach  of  duty  would 
be  evidence  of  neglieence. 

Bat/ei  v.  Michigan  C.  B.  Co.  Ill  U.  8.  228, 
28  L.  ed.  410;  northern  P.  R,  Co.  t.  BulUtan, 
63  Fed.  Rtp.  219,  10  U.  S.  App.  47B. 

Scelli  n  494  of  the  city  ordinance  provides 
that  llifse  electric,  telephone,  motor  wires,  etc., 
should  be  "eoconstnictpd  and  placed  aa  to  pre- 
vent the  electric  motor,  or  power,  and  tele- 
phone or  telegraph  lines  coming  in  direct  con- 
tact In  case  either  should  break  or  become 
detached  from  fixtures."         * 

This  ordinance  would  be  evidence  tending 
to  ahow  that  a  duty  was  imposed  by  positive 
law  upon  all  these  companies  using  wires  over 
tbe  streets  lo  so  construct  them  as  to  prevent 
them  coming  In  direct  contact  In  case  either 
should  break  or  become  detached  from  fixtures. 

Clementt  v.  Loyinana  Eteetric  Light  Co.  44 
La.  Ann.  692,  16  L.  R.  A.  43;  Haiitt  v.  Michi 
gan  0.  R.  Co.  Mipra;  Louitrille  ^  N.  R  Co. 
V.  IfefiJ,  90  Ala.  185,  11  L.  R.  A,  674:  Blyton 
Land  Co.  v.  Mingea,  89  Ala.  521. 

The  plea  of  not  guilt;  operatee  as  a  denial 
only  of  the  wrongful  net  alleged  to  have  been 
committed  by  the  dcfcDdant,  and  not  of  the 
facts  staled  in  the  inducemeDt. 

1  Chltty,  PI.  pp.  488, 528;  1  Addison,  Torts, 
p.  88;  3  Addison.  Torts,  p.  1149:  Bowland  v. 
Wollaee,  81  Ala,  H-tS;  l,ottii-ulU  tfc  N.  R.  Co. 
V,  Trnrnmell,  98  Ala.  853;  Taveriier  v.  Lilll'. 
n  Bing,  N.  C.  67S;  Leicitv.  .-lUoek,  8  Mees,  £ 


some  evidence  that  the  telephone  wire  was  tbe 
property  of  the  defendant  the  telephone  cooi- 
pany,  was  not  tbe  fact  proved  or  admitted  on 
the  trial  T 

EmArta  v.  Oarlitle.  97  Ala.  6U5;  Tomtr  -r. 
StaU,  »4  Ala.  111. 

FtMia  which  are  averred  in  a  complaint  need 
not  be  pleaded  In  defense,  or  If  set  up  Id  a  ploi, 
geneial  rule,  need  not  be  proved  t^  the 


Ala.  818;  Smith 

The  fact  that  the  telephone  wire  broke  and 
fell  upon  the  trolley  wue  and  conducted  tbe 
electricity  therefrom  to  the  ground  and  caused 
the  injury  complained  of,  was  evMencc  of 
negligence. 

Bote  V,  Stephen*  a  G.  Trantp.  Oo.  11  Fed. 
Rep.  489;  Wetten  Trantp.  Oa.  v.  Dewntr,  78 
n.  S.  11  Wall.  129,  20  L.  ed.  160;  JfuAm  v. 
St.  John,  67  N.  T.  667,  16  Am.  Rep.  SSO: 
South  d  Sorth  Ala.  B.  Co,  v.  MeLendon.  08 
Ala.  275;  Baunet  r.  BiOeigh  Gat  Co.  114  H. 
C.  SOS,  26  L,  k  A.  810;  Arkantat  TeiaA.  Go. 
V.  Balteree,  67  Ark.  439;  Volkmar  v.  Mankat 
tan  R.  Co.  184  N.  Y.  418;  Ahem  v.  Ormon 
TeUpk.  d  Teteg.  Go.  24  Or.  298,  S3  L.  R.  A. 
640;  Bogan  v,  Manhattan  B.  Oo.  6  Misc.  296; 
Uggla  v.  Weit  End  Street  R.  Co.  160  Mass.  851; 
St.  Lovii,  I.  M.  d  8,  B.  Co.  v.  Oapkini.  64 
Ark.  309,  12  L.  R.  A.  189;  Tarry  r.  Athton. 
L  R  1  Q.  B.  DIv.  814:  Oleeton  v,  Virginia 
Midt-tnd  B.  Go.  140  U.  S.  443,  SS  L.  ed.  462; 
LouiwiiU  djt.  B.  Oo.  v.  Rant,  85  Ala.  502; 
Alabama  O.  3.  E  Oo.  v.  Moodg,  93  Ala.  386. 

Tbe  court  takes  judicial  notice  of  the 
fact  that  applied  electricity  as  used  by  stroet 
railroads,  electric  light  companies,  etc..  Is  dan- 
gerous.— at  least  as  dangerous  an  steam  power. 

Contnlidated  Electric  Light  Co  v.  Ptopi^t 
EUelTie  Light  dG.  Oo.H  Ala.  873, 

Meitri.  GrCKorr  L.  Smith,  H.  T.  Smith. 
and  Rii«a«ll  &  Deshon  tor  appellees. 

Head,   J,,   delivered  the  opinion  of  the 

■This  is  a  Joint  action  against  the  two  ap- 
pellees for  damages  to  prnperty  alleged  to  have 
been  caused  by  their  neglieence.  The  contest 
seemed  to  have  been  largely  waged  by  and  be- 
tween the  two  defendants,  each  accusing  tbe 
other,  but  the  result  was  victory  to  both  over 
the  plain  tifls. 

The  complaint  shows  that  tbe  Mobile  Street 
Railroad  Company  operate  an  electric  titreet 
railway  along  Government  street.  In  Mobile, 
with  the  electric  motive  power  supplied  bj 
meanaof  an  overhead  trolley  wire,  such  as  i» 
generally  In  use,  which  wire  was  so  heavily 
'     ged  with  electricity  as  lo  render  contact 


eel,  in  the  usual  way.  Oovemmeot  crossed 
-.  Mvrence  street.  Tbe  telephone  company  bad 
suspended  from  poles,  along  Lawrence, crossing 
Government,  as  such  wires  are  usubIIt  suspend- 
ed, a  wire  nhicb  is  used  in  its  telephone  busi- 
ness. This  was  stretched  a  few  feet  over  and 
fibove  the  rallwav  trolley  wire  which  it  crossed. 
The  cnmpt»:nt  charges.  In  the  drst  count,  tbal 
this  \v n j  a  f rni I ,  weak  wire,  and  was  not  securely 
fastened  upon  its  poles,  and  was  liable  lo 
break  and  fall  upon  and  acroM  tbe  i^  trolley 


lyCoogle 


HoKat  t.  SouTHBitti  Bioj.  Tklkphokk  a  Tileobafs  Ool 


win,  and  to  extend  down  to  tbe  ground ,  heav- 
Oy  charged  wltb  eln^rlcltr,  by  reason  of  il> 
contact  with  the  trolley  wire,  and  thereby  be- 
come szceedlngl;  dangeroiu  to  tbe  Uvea  ot  all 
penoni  and  animals  paialng  upon  aiKl  along 
said  streets,  all  ot  which  was  well  koowD  to 
both  dafeodaDts;  that  It  was  the  daty  of  the 
defendants,  reapectlvely,  toso  malDtain,  gaard, 
and  protect  Ifaeir  said  retpective  wires  as  aot 
toalljw  tbe  telephone  wire,  it  itshould  break 
and  lall  lo  the  ground,  tocomeln  conltotwtth 
the  trolley  wire,  and  become  cbaiged  wlib 
electricity  from  the  latter;  yet  it  la  averred  that 
at  the  time  of  the  itijniy  complalued  of,  the 
detendaota  failed  nd  neglected  so  to  do, 
whereliy  the  telephone  wire,  which  broke,  fell 
across  tbe  trolley  wire,  and  extended  to  the 
ground,  beavily  charged  with  electricity,  com- 
municated from  tbe  trolley  wire,  and  with 
which  plaintiffs' two  horses,  while  being  driven 
along  GoTerament  street  by  plaintillB'  servant, 
came  in  cootacl,  producing  electric  shocks. 
Which  hilled  one  of  tbem,  and  seriously  In- 
lured  the  other,  and  did  iajory  to  ibe  harneBs. 
The  secoDd  count  charges  the  negligence  of 
the  defeodants  to  bare  I>een  thattbey  "wrong- 
folly  and  negligently  suffered  said  telephone 
wire  to  fall  upon  and  scroas  said  trolley  wire, 
and  extend  therefrom  down  to  tbe  ground, 
heavily  charged  with  electricity,  from  said 
trolley  wire,  and  to  be  and  remain  in  that  con- 
ditioD.v  The  third  count  charges  that  the 
iwgligence  consisted  "ininfferiog  the  telepnone 
wire  to  be  and  remain  lying  upon  and  across 
the  trolley  wire,  and  extending  down  there- 
from to,  upon,  and  across  Qoveromenl  street, 
.  .  .  beavil;  charged  with  electricity,  from 
tbesaid  trolley  wire.  There  were  demurrera 
to  these  several  counts,  which  were  overruled, 
Tbe  defendants  filed  separate  pleas,     Tbe  tele 


■ft  up  contributory  neglifjence  on  tbe  part  of 

Slainllffs'  driver,  upon  which  issue  was  joined. 
ts  third  plea  averred  thnt  its  wire  was  in  good 
order  ana  condition,  was  properlv  located  and 
maintained,  and  was  necessarily  stretched 
across,  over,  and  above  the  trolley  wire;  that 
it  was  charged  only  with  such  a  low  current  of 
electricity  aa  to  bebarinlsss  to  liFe  or  property 
broagbt  In  contact  with  It.  The  nature  and 
dangerous  electric  charge  of  the  trolley  wire, 
as  aHeged  in  tbe  complaint,  are  tepeatpd,  and 
the  plea  avers  that  it  was  Ibe  daty  of  tbe  rail 
road  company,  which  it  could  have  performed, 
toso  construct  and  malnialn,  guard  and  pro- 
tect its  said  trolley  wire  as  not  to  allow  contact 
to  be  made  with  it  and  tbe  lelepbone  wire,  if, 
by  accident,  tbe  latter  should  fall  where  it 
crossed  tbe  former;  yet  tbe  plea  avers  that  the 
rsilroad  companv  failed  stid  neglected  so  to 
do.  whereby,  when  tbe  telephone  wire  did 
fall,  il  fell  serosa  tbe  trolley  wire,  and  com- 
■Dunicaled  the  electric  current  of  the  latter  to 
plaintiffa'  horses,  doinictbe  injury  complained 
of  by  the  plniniiffa.  Tbe  fourth  plea  seU  up 
the  failure  of  the  railroad  company  lo  obey  an 
AlleKed  lawfully  authorized  order  or  direction 
of  the  mayor  of  Mobile,  requiring  It  and  all 
otber  companies  naing  irollev  wires  lo  guard 
and  protect  them  by  what  is  known  as  "guard 
"'      "    '         IS  ihHt  that  company,  by  corn- 


wires."    Its ,, 

pilance  with  said  order,  in  tbe  » 
81  U  R.  A, 


such  guard  wires,  could  have  so  protected  ila 
trolley  wires  that.  In  cmse  the  small  telephone 
wire  ahould  fall,  it  would  not  come  In  contact 
with  the  trolleT  wire;  and  this  failure  Is  charged 
to  have  been  the  direct  cause  of  plalnHtli'  in- 
jury. The  flftti  plea  is  substantially  tbe  same 
aa  the  thtn),  with  tbe  additional  averment  that 
tlie  telephone  company  was  established  and  in 
Operation  along  I^wrence  street,  croaaingQor- 
emment,  before  and  at  tbe  time  the  railroad 
company  constructed  its  road  and  erected  Ita 
trolley  wire.  The  slith  plea  is  substantially 
Ibe  same  as  tbe  fifth,  with  an  additional  arer- 
meni  of  municipal  authority  for  tbe  constrao- 
tion  and  operation  of  Ita  telephone  lines. 

As  we  bare  seen,  the  complaint  contains  sev- 
eral charges  of  negligence  against  both  de- 
fendants: (I)  That  the  telephone  wire  was 
frail  and  weak,  and  not  securely  fastened  to 
tbe  poles,  and  was  liable  to  break  and  fall 
across  tbe  trolley  wire,  etc,  which  facts  were 
known  to  both  defendants:  and  that  it  was 
the  duty  of  defendants,  respectively,  to  so 
maintain,  guard,  and  protect  tbeir  respecdve 
wires  as  not  to  allow  the  telephone  wire,  if  it 
should  break  and  fall  to  the  ground,  to  come 
in  contact  with  the  trolley  wire,  etc.,  showing 
failure  to  observe  these  duties,  with  tbe  resutc- 
snl  injury.  (2)  That  defendants  wrongfully 
and  negllgeetly  suffered  the  telephone  wire  to 
fall  upon  and  acroea  the  Irollev  wire,  etc.,  and 
to  be  and  remain  in  that  condition.  (8)  That 
the^  suffered  tbe  telephone  wire  to  be  and  re- 
matn  lying  upon  and  across  the  trolley  wire. etc 

II  is  plain  that  neither  the  third,  fourth,  fifth, 
nor  sixth  plea  of  the  telephone  company  an- 
swers either  of  these  charges.  Tbe  third  does 
stale  that  the  telephone  wire  was  in  good  order 
and  condition,  and  properly  located  and  main- 
tained; but  this  cannot  be  accepted  as  a  denial 
of  tbe  allegalions  that,  known  to  tbe  defend- 
ants, it  was  frail  and  weak,  not  securely 
fastened  to  tbe  pi>lcB,  and  liable  to  break  and 
fall  across  the  trolley  wire,  and  that  It  was  the' 
duly  of  the  defendants  to  so  maintain,  guard. 
and  protect  their  w  ires  as  tu  prevent  sucb  an 
occurrence.  Kor  is  It  eiteuBe  to  the  telephone 
ciimpany,  derelict  in  these  respects,  that  tbe 
railroad  company  was  gulily  of  tbe  neglii;ence 
charged  In  its  several  pleas.  Those  allegations 
but  emphasize  the  averments  of  the  complaint, 
and  accentuate  the  charges  of  the  telephone 
company's  own  neglect.  Tbe  fourth  plea  is, 
pprhspa,  more  vicious  tbau  the  third.  Il  shows 
ihe  violation,  by  tbe  railroad  company,  of  a 
lawful  orderof  tbe  mayor  to  erect  guard  wires 
to  prevent  luat  such  catastrophes  as  now 
brought  to  view:  and  jet  it  confessea  that  tbe 
party  pleading  maiDlnined  a  weak,  frail  wire. 
Insecurely  fastened, and,  as  known  lo  both  de- 
fendants, liable  lo  fall  across  the  trolley,  and 
violated  a  duty  to  protect  il  against  such  con- 
sequences. And.  more  than  this,  it  confesses 
that  tbe  party  pleading,  as  well  as  Its  codefend- 
ant,  after  tbe  wire  fell  across  tbe  trolley  wire, 
extending  to  the  ground,  charged  with  the 
dangerous  current  of  electricity,  suffered  It  to 
he  and  remain  in  that  condition,  causing  tbe 
plaintiffs'  injury.  Tbe  same  may  be  said  of 
the  fifth  and  sixth  plens  Tbe  demurrers  suffi- 
ciently T&ife  these  objections,  and  tbe  court 
erred  in  overruling  them. 

It  1b  apparent  there  is  no  answer  In  either  of 
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tbe  speda]  pleM  of  tbe  deffliidkiil  Um  HobHe 
Street  Baiiroad  Coiiiimd;  to  dtber  of  th« 
cbugn  of  DegltgcDce  cootafned  Id  the  com- 
pUoL  ItiiDOt  uiBtcrikl  to  ihli  GontTOTeiqr 
that  Iha  compttDj  bed  lawful  aathorlt;  to  con- 
MTUCt  and  operate  tta  road  itftb  the  motive 
power  employed.  It  does  not  appear,  uoIeM 
by  tbe  Btatement  of  a  codcIqbIod  of  tbe  pleader 
merely,  ibaC  the  chatter  and  municipal  ordi- 
nance authorized  the  deteodant,  knowing  that 
a  frail,  weak,  Insecurelj  faateoed  telephone 
wire,  liable  10  fall  acrou  Ita  trolley  wire,  and 
extend  to  tbe  sroaod,  can}lDg  a  deadly  cur- 
Tent  of  electnd^  to  penona  and  property 
lawfully  pasalng  along  ibe  b^war,  waa  be- 
ing mainlalned  by  anoUier,  to  mafntaln  and 
operate  Ita  own  wire  wlibout  taklog  any  atepe 
to  pieTent  dcatmctlTe  conaeqnencee;  and  par- 
tlcnlarlj  does  no  authority  appear  to  infFer  the 
wire  of  tha  tekpbotie  company  to  be  and  re- 
main lytoe  acroia  ha  onn,  extending  to  tbe 
ground.  Nor  la  h  material  that  the  defendant 
had  DO  oonnection  with  the' telephone  com- 
pany, and  that  the  tatter's  wire  broke  and  fell 
irltbout  tbe  defendant'a  fault,  and  that  It  did 
nothing  to  cauae  It  to  tweak  and  fall  ai  it  did. 
Not  doee  tbe  fact  tkat  defendaot  elected  BDd 
maintained  Its  wire  In  the  manner  that  other 
ttolley  wires  ere  erected  and  maintained  in 
many  prudent  and  well-managed  electric  raU- 
way  oompanin,  conducting  ue  same  charac- 
ter of  buHDeM  over  and  alooe  the  streets  of 
other  cidea,  Justify  It  Id  knowingly  suffering 
a  wtretobesuspended  overltaowD,  In  a  con- 
dition likely  to  fall  across  its  own,  with  tbe  at- 
tendant dangers  mentioned,  witbont  providing 
proper  sBfeguards,  or,  after  Its  toll,  suffering  It 
to  bs  and  remain  in  that  condition.  Tbe  de- 
murrers to  these  pleas  oaght  to  hare  been  sus- 
Ulned.  ' 

It  Is  said  that  the  pleas  are  good,  In  thai  they 
show  there  was  no  Joint  llabilltT  of  the  de- 
fendants. The  Injurious  act  complained  of 
consisted  In  one  aspect  of  tbe  complaint,  In 
tbe  concurrent  malatenauce  of  tiro  wiree,  so 
related  10  escb  other,  and  so  erected,  that  the 
(lue  was  llkety  to  tall  across  tbe  other,  pro- 
ducing tbe  dangers  charged .  This  wrong  was 
in  the  concurrent,  common  knowledge,  con 
templatlon,  and  Intent  of  both  defendants. 
Both  knew  that  the  one  wire  waa  likely  to  fall 
across  the  other,  and  cause  such  damage  as 
the  plaintiff  snslalned,  and  itwoa  tbe  common 
duty  of  both  to  abate  tbe  dangerous  condition. 
It  Is  not  material  by  what  spmlal  act  or  omis- 
sion on  tbe  part  of  either,  in  tbe  maintenance 
of  its  ono  wtre.  the  dangerous  condition  was 
produced.  Bo  far  as  concerned  tbe  public,  It 
waa  Ibe  malntenauce  of  tbe  two  wires,  so  re- 
lated to  each  other,  in  respect  of  inJuTious  con- 
sequences, that  Ibey  were  inseparable.  Known 
to  both  defendants,  ibe  two  wires  mutually  de- 
pended upon  each  other  for  those  conse- 
auences.  Wbelher  the  condition  was  primar 
y  brought  about  by  the  neglect  of  one  or  the 
other  or  both  defendants,  it  yet  existed  with 
knowledge  on  the  part  of  boUi,  and  both  con- 
tributed to  tbe  continuance  of  Its  existence. 
Tbe  supreme  court  of  Tennessee  In  United 
ESeeirie  It.  Go.  Y.  SJutton,  89  Tenn  iZS.  bad 
occasion  toconsfder  a  case  Bubetantiailj  ident' 
ka)  with  this.  The  opinion  being  abort,  ne 
reproduce  It,  aadellTered  by  Tumey,  Ch.  J„ 
aiL.R.  A. 


OB  follows:    "Shelton's  hone  waa  kflled  hf 

'comingineontact  wliha  wtreoftbetelMniw 
and  telephone  company,  which  bad  nlua 
aoroas  the  trolley  wire  of  the  electric  railway 
company.    Tba  wire  of  tbe  Idephona  com- 

Kny  bad  become  much  Impaired.  Tbe  fall- 
tof  a  wall  of  a  bnnlng  boUdlDg  tooke  a 
pdla  of  tbe  telephone  company,  breaking  tba 
wlrea  at  several  potnts.  At  the  point  M  tbe 
accident,  thetelepbosM  wtrea  crotd  tb«  rail- 
way track  above  the  trolley.  A  broken  wii* 
fell  across  the  trolley  wire,  and,  while  resting 
on  It,  the  bone  came  In  contact  with  ft,  and 
waa  inalantly  killed.  'HMie  was  do  guard  win 
over  tbe  trollev  wtre.  The  oaae  waa  tried  by 
ttw  drntlt  Judge,  witlKitit  tbe  interrenUon  of 
a  Jury.  The  condltton  of  Uie  telepb«M  wire 
was  anch  aa  to  arrest  tbe  attention  of  •  pru- 
dent man  engaged  In  tbe  tmalnem  of  dtbcr 
company.  The  drcnlt  Judge  found,  nndn 
tlie  facts,  that  both  com  pan{«  were  nllty  of 
negligence,  and  reaponsible  for  the  loea,  and 
gave  Judgment  accordingly.  Tlie  Judgment 
Is  correct.  Wbtte  It  waa  the  primary  duty  ct 
the  telephone  company  to  aee  tttat  tia  wtrea 
were  to  a  reaaonably  aate  and  sound  condition, 
and  protected  against  the  contingency  of  fall- 
ing, It  waa  also  the  dntr  of  the  electric  oom- 
pany  to  aee  that  its  trolley  wire  waa  In  ttka 
manner  pntecXeA  from  andt  oontlngency. 
While  it  was  the  duty  <d  tbe  one  company 
not  to  use  unsound  and  unprotected  wires. 
It  was  equally  the  iatj  of  tbe  other  not 
to  operate  lis  road  nnder  sack  defective 
machinery.  It  might  aa  well  inatat  tbat  tt 
was  not  responsible  for  damages  reauttlne 
from  the  fall  of  a  rock  which  tt  bad 
constantly  recognieed  aa  threatening  to  fall, 
or  of  a  dead  tree  which  It  had  frequently  ao- 
llced,  with  decayed  and  giving  rooti^  and 
knew  would  fall  in  the  Drat  wind  or  rain.  Tbe 
obligation   (o  see  that  lla  road  was  In  good 


BtTHct  presence  of  either,  Iml  extends  to  all 
surtoundinn  that  may  depreciate  the  security 
of  eltlter.  Both  companies  knewof  tbeunpro- 
lected  trolley  wire,  and  tbe  consequences  of  a 
contact  of  the  wires  of  tbe  one  with  thoae  of 
the  other.  .  .  .  Both  wet«  bound  to  Knaid 
against  such  likelihood,  and,  having  failed  to 
do  so,    are  liable." 

It  Is  uDneceasary  to  discuss  ttke  J<dnt  llaUtiiy 
of  the  two  defendants  under  tbe  phase  of  tbe 
complaint  which  charges  that  they  suffered  tbe 
wire  of  theone.  after  nlllng,  to  liie  and  remain 
across  and  to  contact  with  that  of  the  other, 
causing  the  injury.  It  Is  too  clear  for  dtacns- 
aion  that  snch  liability  ia  Joint.  Tbe  pleas 
were  interposed  to  the  whole  complaint 

Tbe  special  replications  bring  forward  noth- 
ing new.  and  were  improperlv  Interpaeed. 
They  might  well  have  been  stricken  from  the 
file.    They   will,    probably,   not   ha  tnsislMl 

There  does  not  appear  to  have  been  any  real 
question  upon  tbeinal  aa  to  tbe  operation  of 
Iherslliray  and  telephone  lines  by  ibe  defend- 


mnke  direct  proof  thereof,  at  least  a 
telephone  company.  There Isclearlyaufflcient 
evidence,  howsoever  weak,  to  send  the  qttea- 
tloo  to  tbe  Jury  sa  to  tbe  operation  of  the  rall- 
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rcMd  bj  Uie  Uoblls  Street  Railrosd  Compaa; 
U  the  tJmo  of.  and  for  monlbs  prior  to,  the  In- 
]urj,  ukI  to  authorize  ho  Infereoce  b;  the  jury 
of  a  failure  of  dnty,  bb  allef^,  on  the  pait  of 
the  companj,  proslniatelj  causiog  the  iojuiy. 
Ai  to  IbelelephoDe  cotdiwdj.  there  wbb  eri- 
dsDce  tending  to  ebon  that  ft  telephone  wiie 
was  being,  and  bad  been  for  mouths  before  the 
injurv,  maiDtained  ta  alleged  in  the  complaint, 
and  that  It  fell  aeroia  the  trollej  wire  u  al- 
leged. The  defendant  tbe  Bouthern  Bell 
Telephone  &  Telegraph  Company,  being  tued 
and  charged  with  iDKintalnlng  Ibe  wire,  came 
bito  court,  br  couneel.  and  eoteredupon  atrial 
of  the  general  leaue,  as  well  aa  of  apecla]  tasues. 
So,  also,  aa  to  tbe  other  defendant,  the  Habile 
Btreet  Railroad  Corapaoy.  Tbe  conduct  of  tbe 
trial  by  iheM  defendants  from  begfuoiag  to 
end;  the  character  and  manner  of  tfie  develop- 
ment and  prodnctioD  of  the  tealimony;  tbe 
crtMa-examinntion  of  the  plainllO's'  wtinesaes; 
theafawnceof  aauggestloQ.  express  or  implied. 
In  the  conduct  of  tbe  trial,  on  the  facta,  that 
any  other  than  tbe  defeadanls  maintained  and 
operated  tbe  wires,  respectively,— all  tended  to 
show  an  implied  sdmlastcn  that  tbey  were  the 
parties,  and  authorized  the  Jury  so  to  Infer. 
It  la  certainly  true  that  tbe  plea  of  tbe  general 


issue  pull  In  bsue  all  the  material  allegattoiu  of 
tbe  complaint,  and  imposea  upon  tbe  platntUb 
tbe  necessity  of  proving  them.  But  the  rule  It 
a  reasonable  one.  No  set  form  of  proof  is  pre- 
Bcrlbed.  The  defendant  may,  by  bis  course  of 
condnct  on  tbe  trial,  abow  to  tbe  satiafacdoa 
o(  the  jury  tbat  he  does  not  really  controvert  a 
particular  fact  strictly  within  the  Inue,  bat 
waives  formal  proof  thereof;  and  In  aucb  a 
case  it  should  be  left  to  tbe  Jury  to  say  whether 
it  is  waived  or  not.  Suppose  an  extrajudicial 
investigation,  of  precisely  the  same  nature  and 
inddentB  as  tbe  trial  in  question,  bad  occurred 
by  aud  between  tbe  parties  to  this  auit,  iu  ref- 
erence to  this  subject;  would  not  the  coudoct 
of  the  defendants  thereon  he  admiMlble,  upon 
a  subsequent  Judicial  Investigation  of  tbe  mai- 
ler, to  authorize  tbe  Inference  of  an  implied 
admission  that  tbey  were  the  parties  who 
maintained  tbe  wlresT  We  think  so.  We  will 
not  therefore  declare  tbat  tbe  rulings  upon  tlie 
pleadings  were  erroneous  without  id  Jury, 

Tbe  city  ordinance  whicb  was  excluded  may 
be  so  connected  on  another  trial  as  to  render  It 
adtnisaible,  if  it  was  not  on  the  trial  appealed 
(rom. 

Beversed  and  tvmandtd. 
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U  A  evwUtor    of  . 

without  obtfclBlwg  Jwl^rmant  affMtnat 
Itt  wintwll  m  bill  under  tbe  TenneKsee  alat- 
aiaatawinduplt*alIalra,lf,BrterBustalniD8latre 
kMNs,  Ithassaapandfid  tniBlneas  witb  nopreiMra- 
tloD  tot  TMumptloii.  and  ttaa  ezeouled  trust 
dsedsln  (avorof  oertatnoredlwnooverlDKprao- 
tleally  all  its  asaeta.  wblle  ttaotslm  tOBOlvencr  is 
baled  upon  extmvBBant  valuattona  of  Mb  aaseta. 

S>  TniBtdo«dsliiibTarore*vtaIiteredl- 
ton,  oKeeuteid  bjr  m  eorp«r*tton  aner 
SDilaliiliiCI  heav7  lOMaa  and  luspendloB  bualneaa 
and  wben  It  oannot  meet  its  aocrnlnB  llabflltles. 


8.  Tbotarm  "eapltAl  ■toekpaidln."!!! 

ttie  ctaarter  at  a  oorpontion  maklDK  dlreatora 
nable  tor  debts  In  excess  of  BDob  stoDk,  meaiu  tbe 
■mount  subsorilKd  b;  tbe  Btockholders,  and  not 
tbe  total  value  of  tbe  SMets 
4.  Tho  torn  "Isdebtediioaa,**  In  theobarter 
otacorporallon  maklDS  illiectoiB  liable  persoD- 
all;  for  tndebtedneaa  In  excess  of  capital  stook 
MldlQ,lDoladca  Iranded  IndebCodnesa. 


B.    Althon^b  tba  direetora*  ll»bilHj  rot 

loc]et)ledne«  of  a  corporation  tn  eioeas  of  tbe 
capital  atoclf  Is  available  oaly  In  lavor  of  eredl- 
toTS  wboae  delils  were  fllesallr  ooatraoted,  ret  It 
oannot  be  enforoed  bj  eacti  oredltor  Individ uallj. 
but  must  be  enforced  bj  a  bill  flled,for  the  beueBt 
of  all  creditors  si  mllarlr  situated. 

6.  Consent  to  the  erection  of  lAdebted- 
neea  of  a  corporation  in  ezccM  of  tta  aMeta. 
whtob  *111  make  directors  Individually  liable 
therefor  nuderaatatute Impoalnr  aooh llablllcr- 
mustbe  ffivan  In  tbolr  oapatdtr  as  dlreotois. 

7.  DiTldandspaldbrtbedlroetora  of  » 
oorporatlim  wbeo  It  la  raaltsinf  a  net  proflt 
on  lis  bualneaa.  and  wban  tbe  asaelB  aa  honsatlr 
estimated  brthem  exceed  It*  liabilities,  will  not 
lender  tbem  IndivMnaUy  llalde  under  a  obarter 
Impoaing  snob  llatillltr  for  dlvideoda  paid  wben 
tbeoompanf  la  InBolveDt,  altfaouKb  tbe  assets 
prove  to  have  been  larBSlr  ovecotlmated  and 
the  oomtMnv  In  faot  Insolvent. 

8.  A  porehMaer  »t  ehMneerj'  aale  «t  the 
unexpired  term  of  a  leasebold  ia  not  cbarseable 
with  the  contract  rental  ot  the  orialDBl  lease 
tor  the  balanoe  of  the  term. 

9.  A  eUtlm  ftor  rent  fin*  property  le»«ed 
4e  &  corporation  which  has  been  placed  In 
thB  banda  of  a  receiver  In  a  aolt  tn  wbicb  Ibe 
leneoT  Joins,  wblob  aoorues  aubsequeatlj'  to  bis 
aptsolDtmenU  cannot  t>e  made  a  preferred  claim 
avBlnst  the  fundi  In  bis  bands,  unkas  be  tn  fact 
adopts  tbe  lenae. 

IBovembat  U.  ISM.) 


Hon.-On  the  qnesHon  wbetber  bonded  Indebt.  i     Tea-  some  0M«e  on  tbe  HablHtjr  at  dlreotore  tor 
edoem  is  within  tbe  provision  makins  directors   debta.  see  XAlsbtOD  v.  Campbell  <B.Li  SL.  LA. 
liable  tor  tndebtsdnea  of  a  eorporetion  In  exoeM    in,  and  note;  also  OoM  v.  cayne  (N.  TJ  U  Ik  L  A, 
of  Hsoipltal  stock,  tbe  above  decision  Is  believed   IV. 
to  be  subatantlaUr  one  of  ~ 
31   I..  R.  A. 
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APPEAL  by  defendaols  SnoxTiHeCsr-WTieel 
Company  and  its  directors  fiom  a  decree 
oCiibc  CbsDcery  Court  for  Edox  CouDty  de- 
clariDg  tbe  deCeDdHiit  corporalion  icsolveat  and 
fliloe  cerlain  personal  liabilily  upon  ila  direct- 
oia  in  favor  of  creditors,  aoif  writ  of  error  by 
certain  of  the  creditors  lo  review  so  mucli  of 
-  tbe  decree  asset  usLdedeeda  of  trust  which  bad 
been  made  by  the  corpomtion  in  their  favor. 
Modified  and  affirmtd. 

Tbe  facts  are  slated  in  the  opinloo. 

Mettrt.  W«,Bhbarii,  Plekle.  &  Taroar, 
■nd  Webb  &  KeClanK,  for  appellants: 

Tbe  aasets  oC  an  toeoLvent  moaeyed  corporv 
tloD  become,  from  tbe  date  of  its  assured  In- 
solvency, a  fixed  trust  fund  for  equal  pro  rata 
distrlbtition  among  Its  creditors,  unleaa  other- 
wise provided  by  law  or  sUpulat^d  by  valid 
contract. 

Marr  v.  Bank  of  Wnt  Tennmu,  4  Coldw. 
471;  Motebyt.  mu^ntstrn.  GHeisb.  286;  Com- 
fort V.  Pattcrton,  3  Lea,  872;  CT(y  Bat.  Bank 


Cb.  187. 

Tbts  principle  baa  not  been  applied  in  Ihis 
state  lo  other  than  "moneyed  corporations." 
Tbe  defendant  compuiy  does  not  belong  to 
tbat  class. 

But  if  theprlnciple  shall  be  extended  to  other 
than  moneyed  corporailoas  much  greater  lib- 
erality should  be  shown  in  Its  appTicatioo  to 
corporations  whose  assets  are  not  supposed  '~ 
consist  of  money. 

City  Sat.  Bank  t.  North  Ala.  Lumber  <£ 
Mfg.  Go.  91  Tenn.  13. 

The  corporation  bad  abundant  assets  to  pay 
Its  debts.  Its  suspension  of  business  ivas  en- 
forced bj  a  common  calamity  and  nas  tempo- 
rary. 

City  8av.  Bank  v.  NorUi  Ala  Lumber  A 
Mfg.  Co.  tupra;  3  Spelling,  Priv.  Corp.  S  713; 
SMorawetz,  Corp.  2d  ed.  g  7S6:  Wait,  Insol- 
Teat  Corp.  |  84. 

Tbe  appointment  of  a  receiver  in  this  cose  ia 
a  flagrant  abuse  of  tbe  process  of  the  court  of 
chancery.  The  complainant  was  a  general 
creditor. 

2  Cooh.  Stock  &  Btockholders.  3d  ed.  g  S68; 
Oluck  &  Becker,  iteceivers.  %  20. 

Tbe  general  allegation  of  insolvency  is  in- 
sufficient. 

2  Bpelline.  Priv.  Corp.  §  840;  Donming  v. 
Danlap  Goal  Co.  83  Tenn.  231. 

There  is  no  question  that  a  corporation, 
while  solvent,  may  borrow  money  of  a  director 
knd  give  a  mortgage  to  secure  its  tiayment. 
The  giving  of  the  mortgage  is  viewed  with 
SuapicTon;  but  it  is  legal  when  it  ia  perfectly 
free  from  actual  fraud. 

3  Cook,  Stock  &  Stockholders.  3d  ed.  g  661; 
Broieii  V.  Grnntf  Rapid*  Parlor  Ftimiturt  Co. 
M  Fed-  Rep.  286, 28  L.  R.  A.  898. 

Tbe  directors  of  the  Knoxvtlle  Car-Wheel 
Company  are  not  personally  liable  for  debts  of 
the  corporation  ss  having  assented  to  their 
creation  Id  excess  of  the  paid  up  capital  stock 
ef  the  compsuj. 

2  Spelling,  Priv.  Corp.  §  921,  note  S;  1 
Cook,  Slock  A  Stockholders,  Sd  ed.  p.  271; 
Band  V.  OoU.  88  Tenn.  ^02,  7  L.  R.  A.  88; 
Jaekton  v.  Meek,  87  Tenn.  71;  AUitoa  t.  Coal 
81  L.  R.  A. 


Greek  &  If.  R.  Coal  Co.  87  Tenn.  63;  WwAv. 
Wicki,  7  Lea,  40: 

Should  ibey  be  hfld  to  a  rijrid  rule  of  ac- 
countability. It  is  suid  tbat  it  would  be  difficult 
to  ^et  men  of  character  and  pecuniary  respon- 
sibdity  to  fiU  such  posiiioDs. 

North  Hud»on  Hut.  Bids.  *  -'^n  ■A'*'-  ^■ 
Chiidt.  83  Wis.  480;  Briggt  r.  Spaulding,  141 
U.  B.  146,  86  L.  ed.  868;  Wallan  v.  Lineola 
8av.  Bank.  88  Tenn.  84B:  fipering's  Appcal,~,\ 
Pa.  11,  10  Am.  Rep.  OBO. 

The  burden  ia  upou  tbe  creditors  to  make 
out  a  case  of  personal  liabilily  against  direc- 
tors by  satlsfaetorj  proof. 

WaXlace  v.  Lincoln  San.  Bajik,  89  Tenn.  654; 
Bruee  v.  Ba^eter.  7  Lea,  477. 

"Capital  Block"  and  "capital"  are  often  used 
as  inlercbanireable  terms.  "Capital  stock"  has 
received  a  variety  of  deflnitiona,  depending 
upon  tbe  connection  In  which  it  is  used. 

2  Beach,  Priv.  Corp,  §S  485.466;  1  tDoob, 
Stock  &  Btockholders,  3d  ed.  cj  9,  notes. 

In  Wiiliamt  v,  Wtnlem  U.  Tekg.  Co.  03  N, 
y.  182.  Earl,  J.,  defines  captlal  stock  as  "tbe 


e  Client  ri-quired  by  its  charter." 

Tbe  directors'  liability  does  not  constitute  ■ 
general  fund  for  tbe  benefit  of  creditors.  It  is 
a  specific  liability  to  each  individual  creditor, 
whose  debt  was  illegally  contracted.  Other 
creditors,  whose  debts  were  legally  contracted, 

innot  avail  themselves  of  it 

AllUon  V.  Coal  Creek  it  A".  H.  Goal  Co.  87 
Tenn.  68. 

The  requisite  directors' assent  must  be  given 
by  them,  not  as  individuals,  nor  even  as  stock- 
holders, but  in  tbeir  cbaracler  as  directors  as- 
sembled and  organized  as  abosrd  and  actjngia 
--  official  way, 

!  Cook,  Stock  &  Btockholders,  3d  ed.  g  172; 
1  Lawson.  Rigbta,  Rem.  &  Pr.  p.  699;  17  Am. 
&  Eng.  Koc.  Law.  p.  8S,  and  note;  Saiil/t  v.  Lot 
Angeles  Immigration  £  L.  Oo-Op.  Aito.  TSCal. 
389;  Bvttriek  v.  Naehua  &  L.  Railroad,  63  N. 
H.  418;  1  Spelling,  Priv.  Corp.  S  434 

Assuming  that  the  corporation  has  cod- 
tracted  specific  debts  with  the  assent  of  its  di- 
rectors JD  excess  of  its  capital  stock  paid  in, 
tbe  directors  are  still  not  personally  liable  no- 
it  further  appears  that  the  specific  debts 
thus  contracted  have  not  been  paid  or  other- 
'ise  discharged  by  the  corporation. 

Allieoa  V.  Coai  Oak  <£  N.  R.  Coal  Oo.  67 
Tenn.  62;  Parroll  v.  Coibv,  71  N.  T.  597;  fla»- 
(on  V,  Sonkerdey,  37  Mich.  184;  Bardman  v. 
Sage.  47  Hun,  330:  Stilphen  v.  Wart,  45  Cal. 
110. 

The  directors'  liability  under  said  charter 
provision  is  secondary  to  that  of  the  corpora- 
and  cannot  be  enforced  unless  the  cor- 
,_  .  ,inn  assets  have  been  first  exhausted,  and 
have  proved  insufQcient  to  pay  the  corporate 

Aliieon  v.  Coal  Ortek  A  A'.  B.  Goal  Co  87 
Tenn.  69;  Aibittigui  v.  Guadalupe  Y  Caloo 
Min.  Go.  93  Tenn.  603;  JaiJMin  v.  Meek.  87 
Tenn.  78;  Johnton  v.  Churehatll.  1  Head.  146; 
Blake  v.  Binile,  10  Yerg.  318:  1  Cook,  Stock 
&  Btockbolders,  g  310,  and  notes. 

AsBumingtbat  the  directors  have  asseoted  in 
tbeir  official  character  to  tbe  creation  of  specUc 
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Jebti  by  Mill  corporation  In  excess  of  ito  cap- 
ital Btocb  paid  in.  tbey  are  protected  against 
peisoiiBl  liability  by  rea«OD  of  the  fact  that 
ther  acted  In  Kood  faltb  and  under  a  mistake. 
Wailaee  t,  Lincoln  Sat.  Bank,  S9  Teon.  949; 
^perin^i  Appeal,  71  Pa.  11,  10  Am.  Sep.  684; 
Vance  T.  I^anix Ins.  Oi.  4  Lea,  SeS;  fin^T. 
apautding.  141  C.  8.  132,  85  L.  ed.  BiK. 

Tbe  defeudaot  compaciy'a  rights  in  tbe  leased 
propertj  were  as  effectaallf  defeated  by  tbe 
imwaTTanted  process  of  the  court  invoked  by 
Stanb  as  if  be  bad  destroyed  tbe  premises. 

Stant/s  action  was  clearly  an  erlction. 

Sdmiton  t.  Lomn.  8  8.  D.  77, 17  L,  B.  A. 
S7S;  Bayiur  t.  Bmith.  68  Bl.  480. 14  Am.  Rep. 
lat 

Meitn.  Iiiiekjr  &  Sanford,  Comfort  ft 
SpIlmaJi,  Shields  ft  HontitcAatle,  and 
Greon  ft  Shielda.  for  plalDliSs  io  error: 

The  Enoxville  Car-Wheel  Companv,  on 
May  10,  1883,  when  thta  general  creditor's 
hill  waa  filed,  was  iasolvent  and  bad  so  ceased 
to  use  its  franchises  as  that  a  general  credltor'a 
Ull  could  be  Bled  and  maintained. 

Hill.  &  V.  Code,  gg  4168,  6037,  5088:  Smith 
V.  a.  LoiiU  Mut.  L.  In*.  Co.  6  Lea,  564. 

Tbe  dlrecton  of  the  KnoiTille  Car- Wheel 
Company  are  IndiTldaallJ  liable  for  tiie 
atnonnt  of  all  indebtedness  of  the  corporation 
created  tn  excess  of  its  paid-in  capital  stock  of 
ilOT.OOO,  unpaid  and  outatandiog. 

Code,  %  1858. 

The  meaning  of  tbe  charter  and  the  statute 
by  the  pbrase  "stock -paid  In"  lathe  capital 
stock  actually  snt>Ecribed  and  paid  for  by 
those  becoming  stockholders. 

3  Bearb,  Prii'.  Cotp.  S  468;  1  Cook,  Stock 
&  Slockholdera.  §  9;  Medianifi  &  F.  Bank  v. 
loK^nsend,  5  Blstcbf.  818;  State  y.  MorHttMnn 
Fin  Auo.  2S  N.  J.  L.  1»S;  iMtt  Bank  v.  Mil- 
wtvlee.  18  Wis.  882;  BtnU  BaiOft.  mirUtton, 
3  Rich.  L.  340;  Barry  v.  Merehatitt'  Rtch.  Oo. 

I  Sandf.  Ch.  280;  SlaU  v.  A'wwicft  A  W.  R. 
Oo.  SO  Conn,  2S0;  ^n  Mat.  Ins.  Co.  t.  New 
York.  8  N.  T.  241;  Com.  v.  Uhigh  Ave.  R.  Go. 
12»  Pa  40G,  5  L.  R.  A.  367;  Memphu  AO.R.C0. 
T-  Gainea.i1  U.  8.  697,  241,.  ed.  1091:  Ohio 
L  Iru.  A  T.  Go.  v.  Merchants  liit.  A  T.  Co. 

II  Humph.  3;  Cnion  Bank  v.  Slate,  9  Terg. 
490:  Memphi*  T.  EnaUy,  6  But.  558.  83  Am. 
Rep-  583. 

The  word  " indebtedness"  in  tbe  clause  of 
the  charter  imposing  personal  liability  on  the 
directors  assenting  to  tbe  indebtedness  in  ex- 
cess of  the  capital  stock  paid  Includes  bonded 
indebted  nessL 

Stone  T.  OkitOm,  118  D.  a  806,  88  I.,  ed. 
993. 

The  directors  with  the  most  ample  and  de- 
tailed information  as  to  the  com  pHoy's  financial 
affairs,  and  a  thorough  comprtbcnBioa  ol  what 
they  were  doing,  aatborized  the  creailon  of 
not  on);  tbe  bonded  indebtedness  of  tbe  com- 
pany, but  tbe  large  Seating  indebtedness  now 
oatatanding,  and  tbey  unqiieetionably  assented 
thereto. 

Not  one  of  tbem  comes  forward  now  to  prove 
that  hee?er,  in  anr  manner,  opposed  Ibe  man- 
agement of  the  anaira  of  tbe  company  wbicb 
brnught  about  this  lafge  indebtedness.  Their 
failnre  to  do  so  is  of  Itself  evidence  of  assent. 

Beach,  Prir.  Corp.  §  628;  Cook,  Stock  £ 
Stockholders,  gg  712,  h4;  Bank  of  Toic  t. 
81  L.  H.  A. 


Weattr  (Cal.)  31  Pac.  160;  AUi*  v.  Jonei,  45 
Fed,  Rep.  148;  MelUige  y.  Boston  Iron  Cfa.  5 
Cush,  158.61  Am.  Dec.  59;  Hvlitird  v.  Camper- 
dovin  ma*,  26  8.  C.  581;  Longjnonl  3.  DiUh 
Go.  T.  Goffman,  11  Colo.  551:  Hampton  v.  Boa- 
doinham  Steam  MiU  Corp.  36  Me.  78. 

The  court  will  presume  aaseut,  for.  In  the 
very  nature  of  tl'Ings,  all  this  could  not  be 
done  without  It. 

Be8ch,PriT,Corp.S263:Cook,Slock&  Stock- 
holders, p.  1058;  Patterton  v.  Stewart,  41  Minn. 
84;  Witten  \.  SoxcUe,  43  Fed.  Rep.  405; 
Stephen* Y.Otent^,  Id.  771. 

The  statute  imposing  pergonal  liability  upon 
directors  should  not  be  sirictly  construed. 

Woaleerton  v.  Taglor.  182  III.  197;  Bbrnor  v. 
Hcnning.  93  U.  9.  328, 33  L.  ed.  879;  1  Beach, 
PriT.  Corp  §-364. 

The  liability  for  the  excess  of  the  Indebted- 
ness of  a  corporation  over  and  above  Its  cap- 
ital stock  paid  in  is  a  trust  fund  in  wbicb  all  the 
creditors  are  entitled  to  share. 

Hornor  v.  Henning,  93  U.  3.  381,  23  L.  ed. 
879;  Stone  v.  Ohitolm.  113  U.  S.  308. 38  L.  ed. 
998;  Low  v,  Buehanan,  04  111  76;  Wootaerton 
T.  Taylor,  *upra;  Perry,  Tr.  S  B37. 

The  deeds  of  trust  of  January  37,  1893. 
made  to  B.  S,  Payne  and  L.  H.  Spillman  were 
valid. 

3  Morawetz,  Prlv.  Corp.  S  802;  Goitldv. 
LittU  Rock,  M.  R.  A  T.  R  Co.  52  Fed.  Rep, 
683;  4  Am.  &  Eng.  Enc.  Law,  p.  230;  C^m- 
fort  V.  JtcTeer.  7  Lea,  660;  City  San.  Bajtk  t. 
North  Ala.  Ltimb&r  A  Mfg.  Co.  91  Tenn.  IG. 

Mr.  Tollr  B.  Comidk,  for  appellees: 

The  deeds  of  trust  executed  under  tbe  dr- 
cumstaaces  surrounding  [be  execution  of  these 
instruments  bring  the  case  within  the  prin- 
ciples laid  down  in  Wail  on  Insolvent  Corpo- 
lations,  §  163,  p.  141. 

Tbeassela  of  an  insolvent  moneyed  corpora- 
tion, under  our  statutes  eod  decisions,  become 
from  the  date  of  insolvency  a  trust  fund  for 
the  benefit  of  creditors  in  the  order  prescribed 
by  law  or  otherwise  pro  rata. 

Comfort  V.  PaUerton.  3  Lea,  873;  Smith  v. 
&.  IjmU  Mitt.  L.  In*.  Co.  8  Tenn.  Ch.  502; 
Marrv.  Rankof  Writ  Tenntnee,  4  Coldw.  471; 
3  Morawetz,  Prlv.  Con>  §  864, 

Such  preference  cannot  be  given  by  tbe  Tol- 
untary  act  of  tbe  debtor. 

L^pineott  v.  Skavi  Carriage  Co.  36  Fed. 
Rep.  577;  Howe  v.  Sanford  Fork  A  T.  Co.  44 
Fed.  Bep.  281;  Onuolidaled  Tank  Line  Oo.  v. 
Kanta*  City  Varnitit  Co.  45  Fed.  Rep.  7:  Pot- 
ter V.  MeDoieeti,  81  Mo.  73. 

There  waa  not  a  present  ability  of  the  debtor 
to  pay  out  of  Its  own  means  all  iU  liabilities. 
nor  sufflcient  property  to  respond  on  execution 
for  such  satisfaction. 

Eddy  V.  Baldicin.  83  Mo.  809;  Walton  y. 
First  Nat.  Bank,  18  Colo.  266.  6  L.  R.  A.  766. 

Tbe  deed  of  trust  was.  In  effect,  a  confesiion 
of  insolvency.  It  conveyed  all  tbe  company 
bad  to  meet  only  a  pan  of  its  liabilities. 

When  a  corporation,  in  Ita  busineE.<i  affairs, 
is  thus  in  artieulo  morlie  whatever  ma^  yet  be 
malntsined  as  to  its  right  to  dispose  of  its  prop- 
erty so  as  to  give  a  preference  to  some  Keneivl 
cre'ditor.  tbe  law  is  too  well  settled,  at  least  in 
this  Jurisdiction,  to  admit  of  extended  dis- 
cussion, that  its  dIrectoiB  cannot  make  a  dis- 
position of  the  assets  so  as  to  secure  to  tbem- 
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Not., 


Uo.  App.  182:  Kankakee  molm  __ 
T.  Kampt,  88  Mo.  App.  229;  Roan  r.  Winn, 
98  Mo.  60S;  White,  P.  A  P.  MfO.  Co.  ▼. 
Htnry  B.  Pettei  Imptn-t  Co.  80  Fed.  Rep.  866; 
Adamt  T.  KeMor  Mill.  Co.  S5  Fed.  Rep.  4M\ 
Lipplneotl  V.  SKate  Carriage  Oo.  25  Fed.  Rep. 
577;  A'ocAfcr  v.  Blaeic  River  Fall*  Iron  Go.  67 
U.  S.  2  Black.  715,  17  L.  ed.  8S9;  Ghieage,  R. 
I.  rf  P.  R.  (.p.  t.  Ilovsard,  74  U.  8.  7  Wail. 
392,  IBL.  ed.  117;  Tvfin-I.ick  Oil  Co.  v.  Mar- 
bury,  91 TJ.  8.  687,  23  L.  ed.  8aO:  Graham  v.  La 
Croue  iC  M.  R.  Co.  102  U.  8.  181,  26  L.  ed. 
Ill;  arujier  t.  JToop.  8*  U.  B.  17  Wall  820,  31 
L.  ed.  736. 

iDBolTGQt  coTpoiatlon*  cannot  prefer  ooe 
creditor  lo  another. 

Boiue  T.  MerckanU  Nat.  Bank.  49  Ohio  Bt. 
498,  5  L.  R  A.  378;  Sangtr  t.  Upton.  91  U.  8. 
66,  28  Ia  ed.  220;  Cumin  t.  Arkaviiai.  6S  U. 
3.  15  How,  812,  14  L.  ed.  709:  2  Story,  Eq, 
Jur.  1263;  Pom.  Eq.  Jur.  §  1016;  Taylor,  Priv. 
Corp.  ^  664,  eSS;  Ooodin  v.  Oinrinnati  tt  W. 
CanalVo.  18  Ohio  St.  166,  68  Am.  Dec.  96;  2 
Morawetz,  Prir.  Corp.  §  803;  Wail,  luEolvent 
Corp.  §g  162,  654. 

The  doctrme  that  Che  assets  of  a  corporatlou 
constitute  a  trust  fund  Is  nell  rstablished. 

Perry.  Tr.  8  242j  Hood  v.  Dummer,  8  Ma- 
son, 810;  Taplar  y.  Miami  Exporting  Co.  6 
Ohio,  1C2,  23  Am.  Dec.  787  il831);  Tavlor, 
PriT,  Corp.  §§  668,  7S9;  2  Morawetz,  Priv. 
Corp.  g  808;  Cathn  v.  EagU  Bank,  6  Codd. 
288;  Wail,  InsolveoC  Corp.  g  102. 

The  word  "capital,"  as  used  in  respect  to 
corporations,  slEQlfles  the  aggrefcatfi  of  the 
sums  subecribed.  and  actually  contrit)uted  or 
agreed  to  be  paid  fn  by  the  stockboldera. 

Walt,  losolTeut  Corp.  g  141;  State  t,  Jfoi^ 
rUtoan,  Fire  Auo.  38  «.  J.  L.  196;  WiRiama 
V.  We»tem  U.  Teleg.  Oo.  98  N.  T.  188;  Cook, 
Stock  ■&  StockboHers,  g§  9. 199;  Beach,  Friv. 
Corp.  «a  4SG;  Albitztigjte  v.  Oaudaliipt  7. 
CalooMin.  Co.  92  Tenn.  602. 

Mr.  T,  A.  Ora,ti  alao  for  appelleei. 

HcAllBter,  J.,  delivered  tbe  Opiolon  of  the 

Tills  Is  a  credltora'  bill,  filed— First,  to  faave 
the  EnoxTille  Car- Wheel  Company  declared  an 
iusolvent  corporalion  and  its  assets  equally  dig- 
(ribuled  among-  all  i(a  creditors;  ana,  second, 
lo  bold  the  dirictorso!  BHirt  company,  who  are 
made  defendnnte,  iudtviduolly  liable  for  all 
ilebtN  created  in  exresaof  the  capital  slock  paid 
iu.  The  complainant  also  seeka  to  have  an~ 
nulled  certain  mortgages,  for  Che  reasons: 
FJr^l,  that  Ihey  were  executed  by  said  corpo- 
ration after  its  ascertained  insolTency;  and. 
second,  because  preferencts  are  thereby  cre- 
ated in  favor  of  certain  debts  for  which  the  di- 
rectors are  sureties;  The  directors  are  also 
.sought  la  be  held  liable  upon  tbe  ground  that 
iliey  had  declared  and  receJTed  certain  divi- 
riends  from  said  corporation  at  a  time  when  it 
was  insolvent.  It  Is  alleged  In  the  bill  that  on 
June  19, 1882,  said  car-wheel  company  Issued 
bonds  to  iheamouDtor  |100,000.  and  to  secure 
said  bonds  executed  a  trust  deed  on  all  of  Its 
real  and  personal  property  to  R.  C.  Jacfcion, 
as  iruHlee,  and  that  this  trust  deed  wonld  ma- 
;il  L.  R.  A. 


tare  July  1,1892.  It  Is  then  alleged  that  on  Jas- 
□sry  27. 1892,  said  corporation,  being  tben  tn- 
aolvpnt,  e»cDted  a  trust  deed  to  R.  B.  Payn^ 
trustee,  onnveying  other  real  and  peraoDSl  prop- 
erty to  secure  the  sum  of  |8t.87S.S8,  dne  Um 
Bast  Tennessee  National  Bank,  tbe  Hechanie^ 
Naiional  Bank,  the  City  National  Bank,  Mtd 
Daniel  Briscoe  &  Co.  It  is  futtber  allMcd 
that  on  Jaooaiy  27.  1892,  said  ooiporatioD, 
being  inaolrent,  executed  to  L  H.  SpHlman. 
trustee,  a  deed  of  tnut  on  other  real  and  per- 
sonal property  to  secure  thesum  of  (23.028.77. 
due  to  Knozville  SaTioRS  Bank.  City  National 
Bank,  McNulty  &  Ransom,  and  Feter  Staab. 
It  is  then  charged  that  tbe  last  two  deeds  of 
trust  were  eiecuted  for  tbe  purpose  of  giving 
tbe  creditors  therein  secured  an  illegal  prefer- 
ence, and,  havlu)!  been  made  by  an  Insolveat 
corporation,  are  fraudulebt  in  Jaw.  There  Is 
no  Charge  of  fraud  or  bad  faith;  on  tbe  con- 
trary, the  bill  r«citei,  tit.:  ''Complainant  ex- 
pressly disclaims  any  reflection  upon  the  In- 
tegrity and  high  character  of  tbe  individuals 
w)io  compose  the  directors  of  aaid  defendant. 
tbe  Ktioxville  Car  Wheel  Company,  or  of  tbe 
individuals  and  ofScrrs  of  the  corporalion  who 
conaiiiitie  lis  creditors  of  tbe  preftrred  class: 
but  tbe  cba^e  is  that  tbe  effort  to  thus  prefer 
one  class  oi  crediloTs  of  a  corporalion  om 
others  less  favored  and  influential  ts  iil^aland 
void,  and  will  not  be  tolerated  by  a  court  of 
t'qully."  It  Is  next  alleged  that  the  capital 
stock  of  said  company  is  (107.000,  while  its 
indebtedness  amonntsto  (190,000  (less  (10,000 
psid  by  said  SplllmBn,  trustee),  and  that  sttld 
dliectorsassenled  to  the  creation  of  said  indebt- 
edness, and  are  therefore  liable  for  the  sum  of 
(78.000,  tbe  exceai  of  debts  over  the  paid-in 
capital  stock;  that  it  will  be  necessary  to  tell 
all  of  the  property  of  said  company  to  pay 
debts,  and,  If  that  shall  not  suffice,  then  said 
directors  are  liable  for  the  exceaaof  the  indebt- 
edness above  the  capital  stock.  The  bill  asks 
the  appointment  of  a  receiver,  tbe  marshaling 
of  assets,  and  the  sale  of  the  corporate  prop- 
erty.  and  that  the  trust  deeds  to  Psyne  and 
SpiUman  be  adjudged  void.  L.  H.  SpiUman 
was  appointed  temporary  receiver  for  ibe  cor- 
poration. The  defendant  camheet  company 
answered  the  bill,  and,  among  other  defenses. 
denied  Its  insolvency,  and  averred  that  Ita  as. 
sets  were  worth  more  than  double  ita  debts, 
and  thai  Its  buninesa  hsd  been  unifotinly 
profitable  until  tbe  recent  panic  which  swept 
oviT  tbe  country,  causing  (he  railroads  to  cut 
off  tbeir  purchases,  and  to  default  la  tbe  p«y- 
ments  of  iroods  already  purchased;  that  this 
fact  so  depleted  ita  revenues  lUatlt  wsn-l(>e<iied 
best  to  temporarily  suspend  opcratiors  antil 
business  should  resume  its  normal  coo'lilicns; 
that  I)  had  always  done  a  good  business,  and 
paid   the  Interest  on    its    bonded    debt,    and 

Sromptly  met  all  of  Its  obligations;  that  t'.  was 
1  no  sense  insolvent,  and  Its  suapeoslcli  of 
business  was  only  temporary,  and  was  not  in- 
tended to  be  permanent.  On  May  23,  1892. 
tbe  directors  filed  a  Joint  demurrer  and  an 
swer  to  the  bill.  The  defenses  are  tbal  ibn 
never  assented  to  tbe  crealion  of  compiainaDt'i 
debt,  and  they  further  deny  that  tbe  indebted- 
ness of  the  company  exceeds  tbe  capita)  alncV 
In  the  sense  of  the  statute,  denying  that  *hr 
bonded  debt  of  tbe  company  can  be  coiDpnt«<t 
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In  ucertalnliig  tbe  lUblUtj  of  tbe  directon 
under  tbe  alstute,  but  that  only  tbe  floattai: 
debt  la  to  be  considered.  Tbey  fnnher  insist 
tb&t  tbe  company  baa  assets  tafflcient  to  pay 
all  itB  tmndea  and  floating  debt  and  to  rede«ni 
alliisatock.  On  Haj  23, 1893,  tbe  Hecbanict' 
Nntional  Bank,  City  NsHonal  Bank.  Knox- 
*ille  Ratings  Bank,  Daniel  Briscoe  &  Co., 
beDeBdarles  nnder  tbe  truat  deed  aforesaid. 
filed  their  answers  to  the  OTlglDal  bill,  in  wbicb 
tbey  den?  the  insolvency  of  the  car  wheel  com- 
pany, af&TTn  the  ralldlty  of  the  trust  deeds  se- 
curing tbeir  debts,  and  resial  the  appointment 
of  a  receiver,  and  reserve  the  right  lo  Insiat 
upon  tbe  liabilll;  of  the  directors  for  tbeir 
deblB,  if  It  should  become  necessnry.  It  ap- 
pears that  on  June  6, 1893,  upon  motion  of  com- 
plainant, and  upon  the  pleadings  hereinbefore 
■tated.the  chancellor  declared  tbe  car-wheel 
cornpany  an  insolvent  eotporation,  appointed 
L-  H!  Spillman  permanent  receiver,  enjoined 
the  company  from  exercising  Its  corporate  f  ran. 
chisee,  and  uanmed  ]urt»d)ctlon  to  wind  up 
the  affairs  of  said  company  as  an  Insolvent 
pOTBtlon.  A  leferance  was  ordered  lo  ae 
Ma  assets  and  debts.  On  July  30,  18S8,  tbe 
derk  and  master  filed  bis  general  report,  sbow- 
ing,  eis..*  First,  the  BSBels  of  the  car-wheel 
company  on  Hay  1,  ISBS,  were  |81T,424.73; 
Kcond.  the  secured  debts,  including  bonds  and 
the  debts  menllnned  in  the  trust  deeds  to  R. 
a.  Payne  and  L.  H.  Spillman.  |t63,100.Bl: 
third,  the  unsecured  debts,  $17,486.03.  Total 
debts,  $179,584.54^  Complainants  excepted  to 
so  much  of  tbe  clerk's  report  as  fixed  tbe  as- 
sets of  Ihe-compaoy  at  (lilT.  424.73.  On  June 
25.  1864.  a  decree  was  pronounced  by  the  chan- 
cellor adjudfiing  tbe  trust  deeds  to  Payne  and 
Hplllman  void,  and  that  tbe  directors  -rerewar 
ranied  in  payinc;  the  dividends  lo  stockholders, 
nnd  were  not  liable  to  the  creditors  of  the  com- 
pany on  tbal  account.  The  court  reserved  the 
question  of  llabililv  of  tbe  rilicctors  upon  the 
ground  that  the  debla  exceeded  the  assets,  and 
referred  the  cause  to  tbe  msster  (o  report — 
nrst,  tbe  peid-up  capital  stock  of  tbe  corpora- 
tion; second,  what  ocbts  were  crested  in  ex- 
cess of  the  capital  stock  with  the  assent  of  the 
direclora.  August?,  1894.  (hi- clerk  reported, 
vlt.:  First,  tbe  paid-up  capital  stock  of  the 
car  wheel  company  was  $107,000;  second,  the 
indebiedneaa  bas  exceeded  the  paid  up  capital 
stock  at  all  times  rince  April  80,  1BS5.  and 
that  aD  tbe  debts  were  created  wl^  the  assent 
of  the  directors,  at  a  time  when  the  indebled- 
neas  exceeded  tbe  paid-up  capital  stock,  though 
there  were  assets  sufflclent  to  pay  the  debts. 
August  10,  18H,  a  decree  was  entered  overrul 
ing  Ibe  exceptions  filed  to  this  report  by  the 
direclors.  the  chancellor  adjudging  that  the 
capital  stock  was  (107,000,  and  that  all  debts 
created  after  Anril  80,  1886.  were  crested  at  s 
time  when  the  aebts  exceeded  the  capital  slock, 
and  were  created  with  tbe  assent  of  the  di- 
rectors. The  car-wheel  company  and  Ihe  di- 
reclora 0-  H.  Brown,  W.  P.  Waahb-jm,  W. 
W.  Woodruff,  D.  A.  Carpenter,  and  M.  L. 
Ro«s,  appealed,  and  have  assigned  errors. 

Tbe  defendant  banks  whose  debts  were  pre- 
ferred in  the  deeds  of  trust  have  brongbl  the 
rase 'ip  by  writsof  error,  and  sssIkd  errors  upon 
the  sction  of  tbe  chancellor  In  adjudglne  tbrlr 
preferences  Ulegtl,  utd  in  orderlps  laltf  deeds 
31  L.  R.  A. 


lo  be  set  aride.  The  second  wsigtiment  b  tliat 
the  chancellor  erred  in  adjudging  the  car- 
wheel  company  an  Insolvent  corporatfon  at  tbe 
daieof  theexecutioD  of  tbe  second  trust  deeds 
herein  attacked,  and  in  holding  the  latter  void 
(or  that  reason,  and  on  account  of  illegal  pref- 
erences. It  la  insisted  that  tbe  car  wheel  com- 
pany was  solvent,  and  a  roing  concern,  and  It 
had  the  right  to  make  pr^ereotisl  assignments 
to  its  creditors,  and  that  ssid  deeds  of  tnutare 
therefore  valid.  Mr.  Moraweiz,  in  bis  work 
on  Private  Corporations,  referring  to  the  cases 
which  bold  that  corporate  preferences  are  valid, 
says:  "This  doctrine,  lo  the  opinion  of  the 
writer,  Is  wholly  Indefensible  on  principle. 
The  capital  provided  for  tbe  aecuritv  of  the 
creditors  of  the  corporation  ts  a  fund  oeld  for 
the  benefit  of  all  tbe  creditors  equally.  That 
the  unsecured  creditors  of  s  corporation  ale 
entitled  to  an  equat  distribution  of  tbe  commoD 
security  has  often  been  recognized  by  the 
courts  of  equity  In  adjusting  tbe  rights  of 
creditors  among  themselves  and  in  relation  to 
the  company's  shareholders.  After  a  corpora- 
tion h.s  become  iDSolvent,  ai>d  bai  ceased  to 
carry  on  busineas,  the  rights  of  its  crediton 
become  fixed.  If  a  corporation,  wbnte  assets 
are  not  sufficient  to  satisfy  all  of  its  creditors 
in  full,  can  prefer  certain  creditors,  leaving 
others  unpaid,   this  must  be  by   virtue  of  a 


power  reserved  bv  Implication  lo  tbe  compel 
and  its  agents.  But  this  power  cannot  Just., 
be  Included  in  tbe  general  powers  of  manag( 


whlch  a  corporation  must  necessarily 
possess  over  Its  property  to  order  to  carry  on 
its  boslDess  and  further  tbe  parpoees  for  wblcb 
the  company  was  formed.  Tbe  purposes  at 
a  corporation  are  not  furthered  in  any  manner 
by  giving  It  or  its  agents  the  power,  after  ttie 
company  has  become  insolvent  end  has  ceased 
lo  carry  on  business,  and  after  Its  sbareholdera 
have  lost  tbetr  interests  In  Ihe  corporate  estate, 
to  prefer  a  portion  of  the  creditors,  according 
to  Inlereat  or  mere  wbim,  and  to  pay  their 
claims  in  full,  lesving  the  others  wholly  with- 
out redress."  3  Morawetz,  Ptiv,  Corp.  |  803. 
The  settled  law  of  tbts  stale  is  that  the  asseta 
of  an  insolvent  oorporallon  become  from  tbe 
date  of  Its  assured  Insolvency  a  fixed  trust 
fund  for  equal  pro  rain  distribution  smong  its 
creditors,  unless  otherwise  provided  by  law,  or 
fixed  by  valid  [>oDtract.  Jfarr  t.  Eankof  Wett 
7>nn«>«M,4  Coldw.  471;  MotOii/  v.  WiltiaToim, 
5  Heisk.  386;  Cmnfort  v.  FaOenon,  S  Lea,  878; 
Citg  Hav.  Ba-nJc  v.  Nora^  Ala.  Lumber  A  Mfg. 
Co.  81  Teno.  15;  Smith  t.  8t.  Louii  Mat.  I. 
In:  Oo.  2  Tenn.  Ch.  787.  It  bas  been  held, 
liowcvei.  Id  this  state,  that  although  Ihe  lia- 
bilities of  a  corporation  may  greatly  exceed  Its 
Hssets,  It  Is  not  insolvent  in  such  sense  as  that 
Its  assets  become  a  trust  fund  for  pro  rata  dls- 
trlbntion  among  its  credilors  so  long  as  It  con- 
tinues to  be  a  going  concern,  and  conducts  Its 
business  in  the  ordinary  way.  There  must  be 
some  positive  act  of  iDSolvency,  such  as  the 
filing  of  a  bill  to  adminisler  its  assets,  or  tbe 
making  of  a  general  assignment,  or  llie  perma- 
nent ceKf'Btion  lo  do  business.  Comfort  v.  Me- 
Teer.  1  Lea,  6fl0 

With  this  prellminnry  statement  of  ihe  law, 
we  prticeed  lo  inquire  nbetlier,  at  tbe  (lute  o( 
the  execution  of  tbe  trust  deeds  In  question,  lo 
wit,  oo  January  37,  1893,  Um  Enoiville  Cor- 
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Wbeel  Compaa]'  was  sn  IiuolTent  corpontioi 
ind  If  tbts  act  hsd  been  signalized  bj  a  sul 
penaloo  of  its  corporate  bustoeas,  aod  tbe  trans- 
{erora1liisav«ilab1eBSsais.  TbecomplafDantB 
look  the  deposliloa  of  Charles  H.  BrowD,  the 
president,  secrelaij,  treaaarer  and  general 
maoager  of  Ibe  corporation.  It  appears  from 
the  testimony  of  Hr.  Brown  that  this  corpo- 
nttlon  had  lost  money  continuoucilf  sinoe  Oc- 
tober, 1690.  This  witneM  further  testified  that 
about  Jannarf  30,  180.',  ihe  compaDT  sus- 
pended business.  He  was  then  asked,  Wliy 
did  you  Ruspeodf  His  atisHM-  was:  "Be- 
cause I  did  noi  have  tbe  money.  Outstanding 
noies  nentto  proiesl,  and  bills  became  payable 
fasler  than  we  could  make  collections.  The 
lailroads  were  all  in  a  cramped  conditino,  and, 
instead  of  paying  their  blUa  at  tbe  first  of  tbe 
month,  as  ibey  hsd  done,  the;  kept  us  wait- 
Idc,  and  we  are  waiting  for  some  of  them  yet." 
The  witness  was  then  asked  If  the  deeds  of 
tniat  were  executed  for  the  purpose  of  girlng 
preferences.  He  answered,  "I  believe  It  to  be 
cooBlrued  that  way." 

Question:  ''DIa  yon,  before  suspending, 
consult  with  the  directors  as  to  the  advisability 
of  suspend ingT'' 

Answer:  'T'ea,  dr.  I  called  the  directors 
together,  explained  the  financial  situation; 
Ibat  notes  were  coming  due,  and  do  funds  to 
meet,  them,  and  tbe  East  Tennessee  Natloaal 
Bani  had  refused  io  let  us  have  any  more 
money.  We  tben  decided  to  assign,  or  at  least 
to  execute  trust  deeds.  Thetrustdeedswerenot 
executed  until  after  the  company  suspended." 

Witness  states  his  Impression,  witbntil  giv- 
ing actual  figures,  that  tbe  corqpany  Md 
sufficient  assets  to  cover  the  liabilities  left  un- 
secured after  the  execution  of  tbe  deeds  of 
trust.  He  Is  asked  to  specify  any  as^la  re- 
served by  the  company  to  pa;  the  unsecured 
debts.  The  witness  is  unable  to  mention  an; 
item,  buisays  "the  only  way  toflnd  out  would 
be  to  take  tbe  deeds  of  trust  and  the  t>alance 
sheet,  and  check  them  off."  When  tbe  balance 
sheet  is  checked  oS,  it  is  ascertained  that  the 
principal  items  not  comained  In  tbe  deeds 
of  trust  are  tbe  ilems  of  account  due  from 
tbe  Qeorgla  Railroad  Company  and  the  Duck- 
lown  Sulphur,  Copper,  &  Iron  Company,  and 
which  bad  been  (ransterred,  by  authority  of 
tbe  directors.  January  2S,  1862.  to  the  He. 
cbanics'  National  Bank.'aud  the  item  of  ac- 
count agaiosE  tbe  Richmond  Locoroottve  & 
Machine  Work*,  transferred  to  W.  H.  Turner, 
to  secure  ihe  payment  of  a  note  in  favor  of  Wil- 
liam Fain,  administrator,  which  was  then  past 
due.  Tbe  record  disctosea  that  in  these  deeds 
of  trust  the  company  had  conveyed  its  entire 
olant,  including  tbe  wheels  on  band  and  those 
in  process  of  manufacture,  Its  tools,  stoch  in 
trade,  all  accouDis  and  bills  receivable  aod 
lands  owned  by  tbe  company  which  were  not 
then  under  mortgnge.  The  properly  conveyed 
Id  tbe  deeds  oE  trust  Hpparenil;  embraced 
everything  owned  by  tbe  corporalion.  Tbe 
trustees  were  placed  in  possension  of  the  prop- 
erty conveyed  Io  Ibem.  sod  the  business  of  tbe 
company  nasxutipended. 

It  farther  appears  that  durinK  tbe  year  end- 
ing April  30,  18B1,  the  company  bad  sustsined 
a  net  loss  of  |12,b31.04:.  and  during  nine 
moDlbs  from  April  80,  1891,  to  February  1, 
Bl  I,.  R.  A. 


ISSS,  it  bad  susUined  a  net  loss  of  t»,987.S8; 
making  a  total  loss  snstained  by  the  company 
during  the  twenty-ooe  months  preceding  the 
Buspenalou  of  businsn  on  January  SO.  ISfe,  of 
98ff,818.87.  On  tbe  latter  date  tbe  dirECtota 
ordered  the  factory  to  be  cloeed,  stopped  all 
salaries  excepting  the  salary  of  a  bookkeeper, 
which  was  to  be  contlonea  only  ontU  saclt 
time  when  tiie  books  wen  written  up.  Tia 
president  of  tbe  company  was  requested  to  ra^ 
main  in  charge  during  the  month  of  Febmaij, 
tbe  salary  to  be  arranged  hereafter;  and  be  was 
authorized  Io  reopen  (he  machine  shop,  and  to 
complete  such  ni^nished  work  as  was  on 
hand;  and  also  empowerloc  Mm  to  sell  tbe 
Carter  countv  property,  which  was  all  covered 
by  tbe  trust  aeeds  made  to  Jackson  and  ^yne. 
On  March  80, 1892,  the  directors  authorised 
the  execution  of  an  additional  deed  of  tmst  to 
secure  paymentof  daim  of  Jennifer  Iron  Com- 
pany for  |1,OIJO.  It  further  appears  that  no 
meetings  of  the  directors  were  held  from 
Haich  80,  1892,  to  May  10.  1BB3.  when  the 
present  bill  was  filed.  Daring  this  time  no 
preparations  were  made  tor  tbe  resumpUou  of 
business,  bnt  there  was  ever;  Indteattoa  of  per- 
manent sospensioD  and  a  final  liquldatioD  of 
the  tOaira  of  tbe  company. 

The  claim  of  the  companv  tlMt  It  was  sot - 
vent  Is,  in  onr  o^dnioo,  basea  laigel;  upon  ex- 
travagant valuations  of  ita  assets,  and  eapedally 
upon  an  overestimate  of  the  value  of  certain 
lands  owned  by  the  company  In  Carter  countv. 
Tbe  valuation  put  upon  this  land  by  tbe  stooa- 
bolders  was  entirely  arbitrary,  and  without  any 
sufficient  reason  to  Justify  sach  an  exaggerated 
figure.  The  evMenoe  shows  that  there  wasno 
market  for  such  real  estate  In  180%,  that  on 
account  of  the  avneral  depresdou  In  btuioess 
It  was  impossible  to  sell  teal  estate,  sad  tbat 
such  an  asset  was  entirely  UDava1lsU&  When 
this  bill  was  filed  tbe  company's  matured  andt 
UDsettled  fioatlng  IndebtedDeas  exceeded  |70.- 
000,  lis  bonded  indebtednesaot  $100,000  would 
ire  in  two  months,  the  entire  assets  of  the 
company  were  covered  with  deeds  of  trust,  and 
tbe  company  was  entirely  without  resources  to 
liquidate  thu  hea^  indebtedness.  Tbe  ques- 
tion. Iben,  Is  whether  a  creditor,  on  May  10, 
im»3.  after  the  trust  deeds  bad  been  executed, 
and  tbe  assignees  had  taken  possession  of  tbe 
entire  property  of  tbe  company,  could  file  and 
maintain  a  bill  Io  wind  up  the  affairs  of  the 
company  as  an  insolvent  corporation.  We 
think  the  right  to  maintain  the  bill  Is  clear  and 
unquestioDBbTe.  Complainant,  without  ob- 
taining a  judgment  at  law  upon  its  demand, 
bad  the  undoubted  right  to  file  this  liill,  and 
have  the  company  wound  up  as  an  Insolvent 
corporation,  and  its  assets  distributed  ratably 
smoug  nil  (he  creiitors.  As  sTated  in  the 
brief:  "While  this  bill  was  originally  filed  only 
to  collect  a  debt  nl  $100,  there  are  now  before 
the  court  1190.000  of  creditors  on  whose  be- 
half it  was  also  filed,  and  who  now  join  with 
the  original  complainant  In  the  demand  (hat  it 
be  sustained,  aud  tbe  assets  of  this  insolvent 
corporadon  applied  to  the  payment  of  its  Just 
debts."  The  bill  is  clearly  msintaioable  un- 
der the  following  sections  of  the  (HilL  &  V.) 
Code: 

"Sec.  60ST.  The  creditors  of  a  corporation 
may    also,  without    first    having    obtained 
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ft  judgment  at  law,  file  a  bill  in  tbe  court 
of  chanceiy,  to  attach  the  property  of  Ibe 
corporatloD.  and  subject  (he  ume,  by  aiie 
orotherniae,  lo  ibe  satisfaction  ul  tbelr  debt, 
wben  the  corporate  fraDcbisea  an  not  used,  or 
have  been  gnnted  to  olben  to  whole  or  in 
pait- 

"Sec.  6088.  In  such  case*  the  court  ma;  ap- 
point a  receiver,  take  an  acconnt  of  the  aOalra 
of  tbe  ctnporatlon,  and  apply  tbe  propeity  and 
offecta  to  tbe  payment  of  debts  pro  rata,  and 
divide  tbe  fnrpluB,  if  any,  among  the  stock- 
bolden." 

"Bee.  41S8.  A  coriwTaitoa  ia  not  dissolved 
by  tbe  non-use  or  asaigament  to  others,  in  whole 
or  in  part,  of  ita  powers,  fraochUea.'and  privi- 
leges, VDlesa  all  tbe  corp<milB  propeitv  bs«  been 
appropriated  to  tbe  payment  of  Its  debts;  and 
«ny  ctcdllor,  for  blmsell  and  otber  creditor^ 
vbeiber  be  has  recovered  tudgmeot  or 
IT  blmsMf  and 


■ny  stockholder,  for  bi 


1  otber  stock- 


holders, may  file  a  bill  under  tbe  provtsiona  of 
tbi*  chapter,  to  aiuch  tbe  corporate  property, 
■nd  have  aucb  [xoperty  applied  to  Ibe  pay- 
ment of  tbe  debts  oit  the  corporation  and  any 
anrploa  divided  among  tbe  stockbolden." 

In  ArM  t.  3t.LmitMul.L.In*.Oo.9LiM. 
OW,  It  was  said  tlist  under  tttese  aectioDS  of  tbe 
Code  "the  oonrt  may  find  [as]  a  fact  that  the 
corporsthm  is  Involved,  or  has  ceased  to  do 
bndnesa,  or  ha*  granted  its  franchUen  in  whole 
or  In  part  to  otbera,  and  upon  tbe  adjudication 
of  any  <tf  these  facts  tbe  rlgbt  to  admlnlater  its 
effect*  for  the  beneOtof  creditor*  follow*." 

We  an  al*o  of  the  opinion  that  tite  exeou- 
Hon  of  these  deed*  of  tnist  nnder  tbe  drcant- 
alanceswaaanonrt  act  of  insolvency,  and  was 
ft  preferential  diversion  of  tlie  corporate  assets 
to  tbe  payment  of  debts  of  any  cla<*  to  the  ex- 
clnnon  of  otber  cJatKa.  Tbe  execution  of  tbe 
deeds  of  trust  onder  the  drcumstancea  waa  a 
confession  of  Inaolvency.  We  therefore  ad- 
Judge  tbe  several  deeds  of  iruit  execnted  by 
the  car-wheel  com pany  to  Payne,8pI11man,  and 
McMillan  void,  and  the  decree  of  the  chancel- 
lor in  Belting  them  aside  was  correct. 

We  do  not  decide,  and  du  not  wish  to  be  bo 
understood,  that  a  corporation,  although  actu- 
ally Insolvent,  so  long  as  tt  U  a  going  concern, 
may  not  deal  with  Its  property,  and  Iransfer  it 
for  value,  in  due  course  of  bo^inesa.  to  general 
creditors.  A  mere  excess  of  liabilliiea  over 
assets  would  not  alone  be  sufficient  to  justify 
&n  Interference  and  stoppage  of  buaincsa  at  the 
suit  of  a  creditor.  "A  corporation  is  author- 
ized to  continue  tbe  management  of  Us  af- 
faira,  lo  deal  with  its  property,  and  toasaign  it 
foTvalne  in  due  coarse  of  bnainess,  notwitb- 
•tanding  its  actoal  insolvency,  to  long  as  there 
Is  an  honest  Intestion  and  a  reasonable  expecta- 
tion on  tbe  (wrt  of  the  company  of  redeeming 
its  fortunes;  and  It  U  only  wben  a  corporalion 
is  about  to  defraud  its  creditora  by  waste  of  Its 
aaseta.  or  when  the  Insolvency  of  tbe  company 
ia  hopelesa,  so  that  further  prosecution  of  tbe 
enlprprise  woulil  clearly  be  at  tbe  expense  of 
Ibe  creditors,  that  the  latter  may  tnterfere  to 
protect  their  lien,"  2  Moraweli;,  Piiv.  Corp. 
2d  ed.  g  786;  WaU.InsoIvent  Corp.  §  8*,quoting 
the  above  with  approval.  3  spelling,  Priv. 
Corp.  g  713.  "It  bas  accordingly  been  held 
that  a  corporation  which  Is  Insolvent,  and 
unable  to  pav  all  of  Its  creditor*  In  full, 
«1L.R.^ 


the  creditors  be  thereby  deprived  o!  I 

curity.  a  Horawetz,  Priv.  Corp.  §  786.  We 
hold,  however,  that  Ibis  corporation,  at  the 
date  of  the  filing  of  tbe  bill,  waa  not  only  actu- 
ally insolvent,  but  bad  commtiled  an  overt  act 
of  insolvency  by  preferential  assignment*  ia 
creditors. 

The  next  queatlon  presented  la  in  respect  of 
tlie  individual  llabiiliy  of  the  director*.  Tbe 
charter  of  tbe  KnoxvUle  Car- Wheel  Company 
cODiain*  the  following  clause,  to  wit:  "Jf  tbe 
indebtedness  of  sm^compuiy  iball  at  any 
time  exceed  the  capital  stock  paid  in,  the  di- 
rector* assenting  thereto  Bball  be  Individually 
liable  to  the  creditors  for  said  excess."  IIm 
chancellor  found  that  tbe  capital  stock  of  the 
eompftny  sabacribed  and  paid  in  amounted  to 

£07,000,  and  (bat  all  debts  created  after  April 
,  1685,  were  la  excess  of  tbe  capltol  stock 
paid  In;  that  tbe  directors  bad  assented  to  the 
creation  of  such  indebtedness,  and  wei«  indi- 
vidually liable.  He  decraed,  however,  that 
this  liability  upon  the  part  of  the  director*  wm 
secondarv,  and  that  the  sum  conld  not  be  at- 
certainea  odiII  tbe  property  of  the  corporation 
was  sold,  and  Its  proceed*  dtstribated.  The 
flndbg  of  tbe  chascellor  that  tbe  capita)  slock 
of  the  company  was  (107,000  isfaUyiuBtained 
by  the  record.  Tbe  capital  stock  is  shown  by 
the  first  report  made  by  the  secretary  and 
treasurer  of  tbe  company  lo  slockholders,  on 
May  10,  Idea,  (o  be  $107,000,  and  It  appear*  at 
tbe  same  snm  in  every  subaeqaent  annual  re- 
port from  that  time  to  February  t.  1893,  upon 
wUch  dale  the  last  report  wa*  made.  The 
capital  stock  is  [waved  to  bave  bean  $107,000 
by  C.  H.  Brown,  who  waa  secretary  and  treas- 
urer or  president  of  tbe  corporalion  from  its 
organization.  It  is  inslated  in  behalf  of  com- 
plainants that  tbe  excess  of  indebtedness  over 
capiial  stock  for  which  the  director*  are  liable 
amounts  to  the  sum  of  $78,000.  It  la  con- 
ceded by  defendsnia  that  IF  the  lerm  "indebt- 
edness, employed  in  tbe  statuie.  should  be  held 
lo  embrace  tbe  fixed  bonded  indebtedness  of  tbe 


in.  Tbe  ln8ist«oce  In  behalf  r>f  the  dlrectora 
on  this  branch  of  the  case  is  twofold,  to  wit: 
First,  thai  tOe  term  "capital  slock  paid  in"In- 
cludea,  not  merely  the  capital  stock  paid  in  by 
tbe  subscribers,  but  the  entire  capital  and 
available  assets  of  tbe  company;  second,  that 
tbe  term  "Indebtedness"  used  in  the  statute, 
does  not  Include  the  bonded  indebtedness,  but 
merely  thefloaiinf^debtsof  tbepompany.  The 
proper  solution  of  this  question  involves  the 
determJnaiioD  of  the  correct  meaning  of  the 
terms  "indebtedness"  and  "capital  atock  p<dd 
In"  oa  emploved  in  the  charter  of  tbe  company. 
What,  then,  la  tbe  meaning  In  Ibis  connection 
of  tbe  term  "capital  alock  paid  inl"  The  in* 
sialence  of  defendants'  counsel  is  that  the  as- 
sets on  band  and  available  for  payment  of 
debts,  no  matter  how  derived,  mual  consdtute 
the  fund  called  "capiial  stock  paid  in."  In 
support  of  this  contention  counsel  cites  S 
Beach,  Priv.  Corp.  §465,  tit.:  "In  respect  of 
corporate  capital  tbe  word  [capital!  la  in  gen- 
eral use  as  signifying  Ibe  sums  paia  in  by  tbe 
subscriber*,  with  the  addition  of  all  gains  and 
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pToflta  realized,  vitb  nich  dtmlnaliODB  as  bave 
naulted  from  loswa  Incurred  In  (raoBactlDg 
Iiudiiesa.  In  IMs  iense  tbe  capftal  of  a  corpo- 
ration Is  the  fund  wiib  wblcb  it  trenBacta  it* 
boBinns  and  embraces  alt  iiB  properly,  real  and 
personal,  constiiutiog  theasseU  oflhecorpora- 
tloD  such  as  are  subject  to  execution  at  l»n. 
So  mncl)  of  tbe  capital  as  Is  represented  l^ 
Ibe  capital  stock  Iwued  must  always  be  kept 
UDimpaired  during  the  eiistonce  of  the  corpo- 
ratlonj  but  that  poitloo  of  the  capital  which 
represeulB  tbe  surplus  arising  from  the  oper- 
atioii  of  the  bnainesB  of  the  corporatloD  is  sub- 
ject to  the  discretion  of  the  managers  In  regard 
toils  dUposliion.  Therefore  proSta  remain  a 
part  of  the  fund  conslltnting  the  capital  unlll 
•dually  dirided  among  the  Btoctiholders."  We 
do  not  tblok  tbe  quotatloii  from  Beach  bus- 
talns  the  position.  It  will  be  observed  that 
Mr.  Bench  In  this  quotatioQ  is  dealing  with  the 
word  "capital,"  and  be  does  not  treat  tbla 
term  aasynoajmous  with  "capital  stock."  In 
OM  Terr  next  section  the  amvae  author  says, 
vCb.;  ^'Tbere  ia  a  distinction  between  the  capi- 
tal of  a  corporation  and  its  capiial  stock, 
though  the;  are  often  used  as  Intercbaageable 
terms.  The  cspllal  stock  Is  clearly  not  the 
nine  aa  property  possessed  by  tbecorpontiion: 
tor  tbe  capital  stock  remains  fixed  allbough 
tbe  actual  property  of  the  corporatioti  varies 
la  Tatue  and  Is  constantly  Increasing  or  dimin- 
ishing In  amount.  What  tbe  amount  of  tbe 
capital  shall  be  is  nithlu  Ibe  discretion  of 
the  managers,  but  the  amount  of  Ibe  capital 
stock  is  limited  snd  determined  by  tbe  charter 
and  tbe  laws  KOV^rDliig  it.  It  follows,  there- 
fore, that  alimiiimposed  upon  tbe  capital  stock 
of  a  corparalioD  does  not  restrict  the  amount 
of  propiertf  which  it  may  own."  3  Beach, 
PriT.  Corp.  §  486. 

This  distinction  Is  clearly  abown  In  ^  781  of 
Hor&welz  on  Private  Corporations,  In  these 
words:  "The  amount  of  the  capital  stock  of  a 
corporation  is  usually  Bied  at  a  defloiie  sum 
by  the  cbarter  or  other  iDslrument  which  has 
been  agreed  toby  the  sbareholdera  as  containing 
Ibeessenllalcondlilonsortbelt  contract  of  aaso- 
cislion.  It  Is  so  fixed,  partly  for  tbe  purpose  of 
determining  Ibe  scope  of  tbe  company's  busl- 
ness  and  the  telative  riehls  and  obligations  of 
its  shareholders  as  amoug  Ihemsetves,  and 
partly  also  for  tbe  purpose  of  obtaining  com. 
mercial  credit  on  behalf  of  the  corporaiion,  by 
Indicating  to  tbe  community  what  security  has 
been  provided  for  those  who  deal  with  it. 
Every  person  who  becomes  a  shareholder  in  a 
corporation,  and  every  person  who  deals  wilb 
a  corporation,  uaderslands  that  the  fund  con 
tribu  ed  or  agreed  to  be  contributed  as  the 
company's  ctipttal  shall  be  charged  wilb  the 
payment  of  corporate  debts.  It  Is  likewise  un 
deratood,  where  there  is  no  express  provision 
to  the  contrary,  that  the  funds  so  charged  shall 
be  tbe  only  security  for  creditors,  and  Ibal  the 
abarebolden  shall  not  be  Individually  liable  for 
the  CDiporate  debts  and  obligations.  Every. 
contract  entered  Into  by  a  corporaiion  there- 
fore Includes:  (1)  An  implied  agreement  that 
the  company's  capital  shall  be  held  and  used 
as  a  trust  fund  equitably  pledged  as  cecurlly 
for  tbe  corporate  debta.    |il}  An  implied  rep 
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dicated  by  tbe  e 


pauy's  charter,  and  that  tbe  fond  ocntiibitled 
or  subscribed  has  been  preaerred  for  tbe  pur- 
poses for  which  it  was  prorldad."  "Ctpital 
Stock  is  tbe  lum  fixed  by  tbe  corporate  chatter 
as  Ibe  amount  paid  in  or  to  be  paid  In  by  Ibe 
Btockbolders  for  tbe  proeecudOD  of  tbe  Duci- 
nesa  of  the  corporallou  and  for  the  benefit  <rf 
corporate  creditors.  The  capital  stock  Is  to  be 
clearly  distinguished  from  tbeamount  of  prop- 
erty possessed  by  tbe  corporation.  Occasion- 
ally it  happena  that  under  the  terms  of  stat- 
utes relating  to  tiizatioa  which  have  been 
drawn  without  regard  to  tbe  technical  mean- 
ing of  words,  the  courts  will  construe  tbe  eap- 
itu  slock  to  mean  all  tbe  actual  propertjr  of 
tbe  corporation.    Bnt  Ibis  Is  for  Ihe  purpoee 


mon  law  ibe  capital  aloqk  does  not  vary,  but 
remains  fixed,  although  Ibe  actual  properly  of 
the  corporstion  may  uucluale  widely  In  value 
and  may  be  diminished  by  loeses  oriccmaed 
by  gains."  1  Cook,  Stock,  Siockholden  & 
Corp.  Law,  g  9.  See  also  Mtmphit  SCR. 
Co.  v.GotnM.  97U.  S.69T,  ML-ed.  1091;  OAi» 
L^e  Int.  &  T.  Co.  v.  MetelianU  Int.  A  T.  Co. 
11  Humph.  1,  IS3  Am.  Dec.  742:  Onion  Bank 
V.  StaU,  »  Yeig.  490;  SoatA  SathrilU  Street 
R.  Go.  T.  MorroK.  87  Tenn.  40fl,  2  L.  R.  A, 
6SS;  Mempkit  v.  Entleg,  9  Baxt  56S,  S8  Aid. 
Rep.  532;  NaihtiOt  QaiUglU  Co.  v.  NinhvOU. 
S  Lea,  406.  We  Iberefore  oouclude  that  tbe 
term  "capital  stock  paid  tn"meBns  Ibe  amount 
subscribed  and  paid  by  the  stockholders,  and 
that  amount  Is  clearly  shown  by  the  proof  to 
have  been  $107,000. 

The  next  question  presented  Is  wbether  the 
word  "indebtedness,"  in  ibe  clause  of  tbe  char- 
ter Imposing  persoDal  liability  on  Ihe  directors' 
assenllDir  to  an  Indebtedness  In  excess  oF  Ibe 
capital  stock  paid,  incluiiea  bonded  indebted- 
ness. Tbe  cbancellor  so  held.  Tbe  conien- 
tioD  of  tbe  dlreciors*  counsel  is  that  the  term 
means  tbe  floating  indebtedness,  and  does  not 
embrace  tbe  tionded  debt.    Counsel,  in  aider 


have  been  unable  to  derive  much  light  from 
that  source.  The  only  material  difference  we 
note  between  tbe  former  acts  and  Ihe  statute 
in  question  is  Ibat  in  tbe  latter  tbe  words 
"paid  In"  have  been  added.  Tbe  former  acta 
simply  provided  that  the  Indebtedness  ahonld 
not  exceed  the  capital  stock.  We  think  the 
addition  of  tbe  words  "paid  In"  strengtbena, 
rather  than  diminishes,  tbe  force  of  tbe  ar- 
gument that  bonded  indebiedneas  la  within 
Die  meaning  of  the  statute;  Tbe  consiruction 
contended  for  by  counsel  for  the  directors 
would  lead  to  thlsanomaly:  Ibatdlrectorshav- 
ing  coolracted  IndebtedneBs  to  the  limit  allowed 
by  the  charter  may  fund  this  liabililv  in  bonds, 
secure  them  by  a  recorded  mortgage,  and  then, 
without  risk  to  themselves.  Incur  addition^ 
Indebtedness,  and  repeat  tbe  process  (otiei  qao- 
tics.  We  have  been  furnished  wilb  no  direct 
authority  on  Ihe  point  now  being  adjudged. 
Counsel,  however,  cite  Stone  v.  Chitolm,  lift 
U.  B.  803.  28  L.  ed.  991,  where  it  appeara 
that  the  Indebtedness  wilb  which  the  directors 
were  sought  to  be  charged  under  a  North 
Carolina  statute  was  a  registered  bonded  In- 
debtednese;  but  tbe  predse  point  raised  here 
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wu  Bol  preMotcd  or  dedded.  We  think  this 
■ectlDD  of  the  charter  of  the  car- wheel  companT 
is  noainblguouB.  BDd  the  term  ''iodebtedness 
clearly  Includn  the  bonded  debt. 

It  U  iDsU'ed  bj  dereDdaatg*  counwl  tbat  the 
directora'  liabllH;  does  not  constitute  a  food 
for  the  benefit  of  crediiore  generally,  hut  ibat 
It  la  a  BpeciSc  liabillt;  fa  favor-  of  Individual 
Crtdllora  whose  debu  were  illegally  contracted, 
■Dd  that  other  creditor!,  vho«e  rlebtB  vera 
lEgallr  contracted,  cannot  avail  tbemaelTe*  of 
it.  That  propoeilion  ta  true,  bul  In  conceding 
tills  we  do  not  vl»h  to  b«  uuideralood  aa  agree- 
lug  that  each  creditor  wboM  debt  has  been  i1- 


diTidual  claim.  We  held  in  Moulton  v.  Con- 
tuUHaU  JUeLetter  Co.  BB  Teno.  877,  that  the 
liability  of  lb«  dlrecton  Is  a  fnod  created  bj 
the  statute  for  the  benefit  of  all  the  creditors 
irbose  debts  were  iocurred  Id  ezecsa  of  the 
capital  stock  paid  io  with  the  asseot  of  direct- 
ors, and  that  the  bill  must  be  filed  for  the 
benefit  of  all  creditors  so  situated.  In  this 
view  the  present  bill  is  properly  frsmed. 
Eomor  t.  Senning,  98  XJ.  B.  381,  28  L.  ed. 
879;  Stent  v.  Ohttoim.  llS  U.  S.  802,  38  L.  ed. 
Ml;  Paliard  y.  BaiUy.  87  U.  8.  20  Wall.  OBO, 
22  L.  ed.  1(76.  Is  Stone  v.  Ghitobn,  118  U.  8. 
SOS,  38  L.  Fd.  Wl,  Jusiice  Matthews,  Id  stat- 
ing tbe  reason  of  the  rule,  said,  «&..'  "The 
conditloDH  of  tbe  persooal  liability  of  the  dlrec- 
ton of  the  corporation,  expressed  in  thestatnte, 
are  that  there  sball  be  debts  of  tbe  corporation 
in  ezc<«e  of  the  capital  stock  actually  paid  in, 
to  wblcb  tbe  dirrcton  aoogbt  to  be  charged 
shall  have  aaeented.  .  .  .To  ascertain  the 
ezlsteoce  of  tbe  liability  in  a  given  case  re- 
quires an  account  tobe  takeDofthe  amount  of 
uecorporate  Indebtedness, and  of  the  amountof 
the  capital  stock  BCtnaily  paid  In— facts  which 
the  directors,  upon  whom  the  llsbilliy  is  im- 
posed, have  a  right  to  have  deterroined,  once 
for  all,  Id  a  proceeding  which  shall  conclude 
all  who  have  an  adrerse  Interest,  and  a  right 
to  parlicipste  in  the  beoeflt  to  result  from  eo- 
forcing  the  liability.  .  .  .  Tbe  evldeat 
intention  of  tbe  provision  Is  that  tbe  liabil- 
ity shall  be  for  the  common  benefit  of  all  eO' 
titled  to  enforce  it  according  lo  their  Interest; 
an  spporiloDment  wblcb,  Id  case  there  canoot 
be  sslisfactlon  for  all,  can  only  be  made  in  a 
single  proceeding  to  which  all  Interested  can 
be  made  parties.  ...  It  is  Immaterial," 
continues  tbe  court,  "that  In  the  present  cau 
it  does  Dot  appesr  Uiat  there  sre  other  creditors 
than  tbe  plalniiSs  In  error.  There  can  be  but 
one  rule  for  construing  tbe  section,  whether 
the  creditors  be  one  or  many." 

The  next  assignmeDt  U  that  the  chancel- 
lor erred  in  decreeing  that  all  tbe  debts  of  tbe 
company  contracted  after  April  80,  188S,  were 
tieaied  with  tbe  sasent  of  the  directors.  It 
may  be  conceded  that  this  assignmeDt  presents 
a  quesiioD  of  some  difflcuttj,  and  probably  tbe 
determining  issue  in  the  case.  Tbe  language 
of  tbestaiute  iseie.:  "If  the  Indeblednuss  of 
said  company  shall  st  any  time  exceed  tbe 
capital  Block  paid  In,  tbe  directors  assenring 
tberebftbsll  lie  individUHlly  liable  lo  tbe  credit 
ors  for  said  excess."  It  may  t»e  remarked 
Ibat  Ibts  clause  is  peculiar  to  charterf  of  mtn- 
Ing  aod  manufacturiDg  compaDies,  aod  is  a 
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dlscriminatloD,  lo  some  extent,  against  this 
class  of  domestic  oorporstlona  It  luia  been 
uniformly  held  that  such  statutes,  being  In 
derogation  of  the  common  law,  mustbe  strictlr 
construed.  Aa  stated  by  Mr.  Cook  in  bU  work 
on  Stock  &  Stockholders:  "Tbej  [such  atat- 
utei]  are  a  wide  departiire  from  establisbed 
rules,  and,  though  fonnded  on  oonslderallona 
of  public  policy  and  general  conTenleoce,  are 
not  to  be  extended  beyond  the  plain  Intent  of 
the  words  of  the  statute."  Sandy.  Colt.  88 
T«nn.  403, 408,  7  L.  R.  A.  98;  3  Spelliog,  Priv. 


Corp,  8  931;  .dUum  v.  Coal  Creek  %  2f.  R. 
Coal  (h.  87  Tenn.  63,  68.  Says  Mr.  Thomp- 
son, in  his  Commentaries  on  I^vate  Corpora- 


tloDB,  ToL  8,  %  4271;  "It  Is  a  principle  of 
legal  procedure  that  when  a  party  sues  to  en- 
force a  liability  created  by  a  statute  In  deroga- 
tion of  the  common  law,  he  must  not  only  dis- 
tinctly aver,  bat  he  most  make  strict  proof  of, 
a  case  within  the  terms  of  the  statote.    The 


statute  creates  a  UtblUt;  lo  tbe  nature  of  a 
penalty.  Tbe  prfudple  Is  believed  tobearale 
of  right  rather  than  a  rule  of  procedure,  and 
hence  applicable  in  the  equitable,  hs  well  as  in 
the  legal,  forum."  Where  the  liability  is  Im- 
posed upon  "  'the  directors  assenting  thereto.' 
the  creditor  .  .  .  must  both  allege  and 
prove  that  tbe  directors  agslnsl  whom  lie  pro- 
ceeds did  assent  to  ifae  unlawful  conliact.'*  8 
Tliomp.  Priv.  Corp.  g  4306.  Again,  tbe 
same  author,  at  g  43M,  says:  "On  the  other 
hand,  where  the  liability  ...  la  tor  the 
excess,'  an  inlerprelaCion  has  been  fallen  into 
wblcb  assimilates  their  liability  to  that  of 
guarantors  of  final  payment,  which  is  believed 
to  comport  best  with  the  real  policy  of  all  such 
statutes,  by  holding  that  the  effect  of  tbe  stat- 
ule  Is  to  make  the  directors  individually  liable 
for  luch  specific  debts  only  as  wera  contracted 
with  their  assent  in  excess  of  ibe  paid-op  capi- 
tal, and  which  remained  unpaid  after  the  ex- 
hsnslioD  of  the  corporate  assets." 

These  principles  have  all  been  tecognlied 
and  applied  by  this  court  In  tbe  case  of  AUi- 
ton  V.  Coat  Creek  it  If.  R.  Coai  Co.  87  Tenn. 
63.  The  liability  of  a  director  ii  contiogent, 
and  is  made  to  depend  upon  four  conditions, 
DHmely:  First,  assent  by  bim  to  the  creation 
of  the  particular  debt  upon  which  he  ia  soed; 
second,  that  the  debt  bas  not  been  paid;  third, 
that  tbe  assets  of  tbe  corporation  have  been  ex- 
hausted; fourth,  that  tbe  particular  debt  Is  in 
excess  of  the  capital  stock.  Judge  Lurton.  in 
delivering  the  opinion  of  this  court  In  AUUon 
V.  Goal  &eekAJi.  B  Goal  (to.  said:  "Unless 
the  very  debt  npoD  which  it  is  sought  to  hold 
Ifae  director  to  iDdivldual  llahllity  was  created 
by  the  assent  of  the  director,  it  is  not  tbe  case 
provided  for  by  the  charter."  The  cardinal 
inquiry,  then,  upon  this  branch  of  the  case  ia 
whether  there  is  proof  In  this  record  of  assent 
by  the  directors  to  the  creation  of  tbe  particular 
debts  for  which  the  directors  are  sought  to  be 
held  Individually  liable  under  this  statute. 
It  Is  insisted  by  counsel  for  the  directors  that 
the  assent  pontempUled  by  the  Btatute  must  be 
given  by  thediicciocs,  not  as  Individuals,  nor 
even  aa  stockholders,  but  In  tbeir  capacity  as 
directors.  We  are  cons  trained  to  believe,  upon 
mature  consideration,  that  this  coDstructlOD  Is 
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the  proper  one  to  be  given  this  statute.  Tbis 
coDStniccJOD  accords  witb  tbe  general  rule  tbat 
directora  mast  act  aa  hq  offlctal  bodf.  Hr. 
Cook,  In  bis  work  on  Stock  &  Ijtockboldera, 
■tates  tbe  rnle  tfaus:  "Moreover,  the  directon 
can  cxintract  and  act  odIj  as  a  board.dnlj  noti- 
fied and  aMemblod.  Thememberaof  theboard 
cannot  agree  separatelj  and  outside  of  the  ^]ee^ 
tng,  and  thereby  bindtbecorporailoQ.  Norcan 
a  mlDOrltyofthe  board  meet  and  bind  tbe  board. 
A  majority  must  be  present, and  then  antajoritr 
of  that  majority  binds  tbe  corporation.  A.  stngle 
director  has  no  power  to  contract  for  the  cor- 
poration." S  Cook,  Slock  A  Stockholdcrt, 
A  Corp.  Law,  §  712.  So  we  think,  wben  it  1« 
■ought  to  hold  a  director  to  individual  liability 
under  the  provisionfl  of  this  highly  penal  stat- 
ute, it  must  be  shorn  that  his  anent  was 
gi*ei)  (d  his  capacity  as  director,  acting  con- 
carrently  with  a  majority  of  the  official  board. 
We  do  not  bold  that  the  only  erldence  of 'this 
official  assent  must  be  found  in  tbe  minutes  of 
the  board,  but  we  do  hold  tbere  must  have 
been  an  official  meeting  when  aaseni  was  given, 
wlietber  it  appears  in  the  minutea  or  otherwise. 
In  other  words,  we  hold  the  official  minutesdo 
not  ctmaUtute  the  only  evidence  of  official  aa- 


aent,  provided  it  la  made  otherwiae  to  appear 
tliat  at  a  meeting  of  the  official  body  the  di- 
rectora aougfat  to  be  chafed  asaenled 


(aeatlon  of  the  particular  debt  Tested  by 
tbla  role,  we  find,  upon  an  elimination  of  the 
record,  ttiat  only  one  of  tbe  debts  with  which 
the  directors  are  sought  to  be  individually 
ehaiged  was  officially  aawnted  to,  namely,  that 
in  favor  of  Peter  Btaub  for  lease  of  Foundry. 

It  la  next  assigned  as  error  that  the  chancel- 
lor tefuaed  any  relief  against  the  directora  on 
account  of  the  payment  of  dividends  amount- 
ing to  $28,000.  It  Is  contended  by  raunsel 
that  said  dividends  were  paid  at  a  time  and 
under  circumstances  that  rendered  the  pay- 
ment unlawful,  and  was  a  diversion  of  the  as- 
set* of  tbe  corporation.  The  charter  of  this 
company  provides,  vU. :  "If  the  directors  de- 
clare and  pay  any  dividend  wben  (be  company 
is  insolvent,  or  which  declaration  of  adivldend 
would  diminish  the  amount  of  tbe  cspilal 
stock,  they  shall  be  Jointly  and  severally  liable 
to  creditors  for  tbe  amount  of  dividends  thus 
declared.  Any  director  may  avoid  liability  by 
voting  asainst  tbe  dividend  or  by  filing  his  ob- 
Im^ous  in  writing  as  soon  as  he  ascertains  a 
dividend  has  been  made."  The  dividends  In 
qnestlon  were  paid.  cm.  ;  April  SO.  IBS4,  4  per 
cent.  t4,280;  April  DO,  1886, 4  per  cent,  |4,SB0; 
April.30.  1887,  *  per  cent,  $4,280;  April  80, 
1888.  4  per  cent.  C4,2S0;  April  30, 1889.  S  per 
cent,  $S.860:  April  SO.  1890,  6  per  cent.  t^.ASO. 
It  ia  insisted  that  tbe  flrat  dividend,  paid  April 
30,  1883,  was  paid  out  of  tbe  proceeds  of  ibe 
bonds  which  had  been  sold  by  the  company 
at  a  discount  of  22  per  cent,  and  that  tbe  re- 
maining dividends  were  paid  at  a  time  when 
the  corporation  was  insolvent,  and  wben 
its  indebtedness  exceeded  the  amount  of  its 
paid-up  capital  stock.  Tbe  chancellor,  upon 
■he  hearing,  was  of  opinion  thai  tbe  direcinrs 
were  warranted  in  tbe  payment  of  these  divi- 
dends, and  that  tbe  defendaDts  were  not  liable 
to  tbe  creditora  of  tbe  corporation.  It  is  true, 
aa  argued  by  counsel,  that  when  these  divi- 
dends were  declared  tbe  indebtedness  of  tbe 
81  L.  R.  A. 


corporation  did  exceed  the  amount  of  capi 
tal  stock  paid  In;  but  under  the  statute  list 
cited  this  fact  does  not  determine  the  liaUHtv 
of  directors.  The  inhibition  of  tbe  statute  ii 
against  declaring  dividends  when  tbe  ootnnuiy 
is  insolvent,  or  when  such  dividends  will  dl- 
mlnUh  the  amount  of  the  capital  stock.  If  the 
assets  are  reasonably  worth,  or  are  booestly 
believed  to  be  worth,  largely  more  than  the 
company's  indebtedness,  and  npoo  this  baait 
proflts  are  estimated,  tbe  company  Is  not  insol- 
vent, although  its  indebiedneM  may  exceed  ila 
capital  stock  paid  lo.  Tbe  record  dlstdoses 
that  when  these  dividends  were  declared  this 
company  waa  engaged  In  a  very  extenalve 
business,  and  was  realUng  large  recripta 
from  the  sale  of  tbe  products  of  its  maantae- 
ture.  Its  assets  were  estimated  bj^  lis  di- 
rectors lo  be  largely  in  excess  of  the  compaaj^ 
liabilities,  and  ilie  proof  shows  Uiat  aald 
asaets,  which  consimed  largely  of  mineral 
lands,  were  largely  more  valuable  Umo 
than  at  a   later  period.    Tbe  proof  indicates 


profit  on  its  business,  and  there  waa  n  ..  . 
why  thoae  profits  should  not  have  been  dia 
tribnted  among  Its  stockholdeta.  "nte  condnct 
of  the  direciOT*  Is  to  be  viewed  in  the  light  of 
the  financial  status  of  Uie  company  at  tbat 
period,  and  Is  not  to  be  determined  1^  Its  nlti- 


tbrougbout  tbe  country.  When  tbe  targe 
volume  of  business  transacted  by  this  company 
Is  considered,  it  is  not  perceived  bow  its  in- 
solvency could  have  been  superiuduced  by  tbe 
small  dividends  declared.  We  are  of  opinloa 
there  was  no  error  in  tbe  action  of  tbe  chan- 
cellor upon  Uils  branch  of  tlie  case. 

The  next  matter  for  constderation  ariaea 
upon  tbe  answer  and  cross  Mil  of  Peter  Staub. 
AJsacredllorof  the  car-wbeel  company,  Staub. 
on  May  13, 1803,  became  a  party  to  tbe  original 
proceedlniFS,  and  filed  an  answer,  in  wblcb  be 
admitted  Ibe  material  allegations  of  the  bill. 
HiaanswerwBsalsotltedBsacrosB  bill.  In  which 
it  was  alleged  that  oo  December  81.  1890,  he 
leased  to  the  car. wheel  company  bis  foundry 
property  on  Hardee  street,  in  tbe  city  of  Knox- 
ville,  for  a  term  of  five  years,  at  a  rental  of 
$4,000  per  annum,  payable  in  monthly  tnstal- 
menU  of  tSSS.SS.  It  Is  then  alleged  that  the 
company  ia  Indebted  to  him  in  the' sum  of 
$1,500  on  account  of  accrued  rents,  which  he 
seeks  to  recover,  and  also  asks  a  decree  for 
tbe  rents  for  the  unexpired  term  as  the  same 
mature.  It  Is  further  alleged  that  the  directora 
of  tbe  company  assented  lo  the  lease,  and  are 
Individually  liable  lo  blm,  for  the  reason  that 
at  tbe  time  this  lease  was  contracted  the  in- 
debtedness of  the  company  exceeded  Its  paid-in 
capital  slock.  Complainant  in  the  cross  bill 
also  joined  in  tbe  prayer  of  the  original  bill 
for  tbe  appointment  of  a  receiver.  It  further 
appears  tbat  on  November  28, 180S,  Staub  filed 
A  petition  in  said  cause,  staling  that  by  reason 
o!  QOnuser  the  foundry  property  was  getting 
out  of  repair,  and  asking  that  proper  repairs 
be  made  by  tbe  receiver.  Petftionef  further 
prayed  tbal  tbe  leasebold  be  sold,  alleglnglhal 
tbe  value  of  the  lease  was  being  deteriotaled 
each  day.    It  further  appears  tbat  upon  motion 
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of  couQMl  for  Slaab  the  chtuicellia'  allowed  as 
A  preferred  claim  all  rents  ftccrued  and  accratng 
upon  the  leasehold  property  from  Hay  10, 
1^2,  date  of  appomtmeat  of  temporarr  re- 
ceiver, up  to  dale  oF  conflroialloa  of  aale  of 
leasehold,  which  the  receiver  was  ordered  lo 
pay  ont  of  any  fundaio  hiahaDds  beloDgiog  to 
the  compaDy.  In  accordance  witli  the  decree 
of  the  chaDcellor,  the  unespired  term  of  the 
lease  vu  sold  ^  the  clerk  and  master,  aod 
porchaaed  by  the  Clark  Foundry  &  Machine 
Company  at  the  price  of  14,500.  This  amount 
not  being  sufficient  to  dlscbares  balance  of 
lent  for  the  unexpired  term,  the  chancellor 
dea«ed  that  the  company  should  be  liable  for 
Uie  difference  between  the  amount  mllzed 
from  the  sale  of  the  leasehold  and  the  sum  con- 
tracted to  be  paid  in  the  lease,  and  be  accord- 
ingly pronounced  a  ludgment  against  the  com- 
paoy  for  this  deQcit,  amounting  to  the  sum 
of  ^600.  Twoasslgnmenls  of  error  are  based 
upon  the  action  of  the  chancellor  in  bis  dis- 
position of  the  matters  presented  In  this  lease. 
The  first  is  t^iat  he  erred  In  decreeing  that  tlie 
car-wheel  company  was  indebted  to  Peter 
Btaub  Id  the  sum  of  $3,000  on  account  of  the 
unexpired  term  of  the  leaae;  that  this  unexpired 
term  had  t>een  sold  to  the  Clark  Fotindiy  & 
Machine  Company,  and  the  purchaser  became 
onerated  with  the  payment  of  the  entire  rental. 
We  think  the  proposition  embodied  in  this  aa- 
■ignment.  that  the  purchaser,  after  buying  the 
nceipired  term  of  the  lease  at  chancery  sale, 
dioold  nsTertheleea  be  charged  with  the  con- 
tract rental  of  the  original  leue  tot  balance  of 
term,  carriea  on  Ita  face  Its  own  refutation. 
The  second  assifniment  is  that  the  conrt  erred 
In  holding  that  the  rent*  accruing  from  the 
Staub  leaae  after  the  appointment  of  the  re- 
ceiyer  up  to  dale  of  conannation  of  sale  of 
Irasehold  constituted  a  first  charge  upon  the 
funds  and  properly  in  the  receivers  hands,  and 
ordering  same  paid  aa  an  expense  of  the  re- 
ceiTership.  In  support  of  this  asaienmenl 
counsel  for  appellant  argue  that  complainant 
Blaub  became  a  party  to  the  original  bill  in  Ibis 
cause  bv  which  the  car-wheel  company  was 
enjoined  from  prosecuiing  ita  business  or  using 
its  leasehold  property,  and  had  a  permanent 
receirer  appointed,  and  the  leasehold  sold;  in 
a  nord,  that  the  posqesston  and  holding  of  the 
leasehold  estate  from  Hay  10,  1893,  until  it 
was  sold,  and  sale  conflrmed,  was  all  done  at 
the  instance  and  for  the  benefit  of  Btaub,  the 
lettoT.  It  is  contended,  however,  by  counsel 
foi  Staub,  that  the  receiver  took  possesalon  of 
tbe  property,  and  proceeded  to  rent  some  ot  It 
to  lenanls.  i  The  evidence  wbolly  fsils  to  show 
any  renting  of  the  property  by  the  rccei  ver,  nor 
is  there  any  proof  that  toe  receiver  has  ever 
charged  or  received  aoj  rent  for  such  occu- 
pation. At  most  the  record  shows  that  one  or 
two  persons  were  permitted  to  occupy  a  pari 
of  the  premises  temporarily.  As  suggested  t>y 
counsel,  for  aught  that  appears  in  thU  record, 
"this  temporary  use  may  have  )>een  for  the  pro- 
lection  and  pteaervatlon  o(  tha  property."    It 
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Is  Instated  by  counsel  that  such  temporary 
occupation  of  tbe  proper^  bj  permission  of 
the  receiver  would  not  be  an  adoption  of  the 
lease  by  the  receiver,  so  a*  to  bind  the  aaaeti 
In  his  hsnds.  Again,  it  Is  Insisted  that  the  re- 
ceiver bad  DO  authority  to  adopt  this  lease,  and, 
even  If  he  had  attempted  to  do  so,  it  would  not 
bind  the  complainant  or  tbe  creditora.  It  is 
then  Buggested  that  complainant  Staub  In  none 
of  bii  plMdlngs  had  ever  claimed  that  Ihe  re- 
ceiver was  liable  for  the  rents,  or  that  he  had 
adopted  the  leaae.  "A  receiver  derives  his 
autuwity  from  the  act  of  the  court  appointing 
bin,  awl  not  from  the  act  of  the  parlies  at 
whom  sniEgeadon  or  t>y  whose  consent  be  la 
appointed;  and  Ihe  utmost  effect  of  hii  appoint- 
ment is  to  put  the  property  from  that  time 
into  bis  cuatody  aa  an  officer  of  the  court  for 
the  benefit  of  tbe  party  ultlmatdy  proved  to  be 
entitled,  but  not  to  change  the  title,  or  even 
the  right  ofpossession  in  the  properly."  Union 
Nat.  Banky.  Bank  cf  SatiMi  City.  IM  P.  8. 
33S,  84  L.  ed.  341.  Asobserved  in  another  case: 
"The  ordinary  chancery  receiver,  such  as  we 
have  in  tbUcase,lsclothed  with  no  estate  in  the 
property,  but  is  a  mere  custodian  of  it  for  tbe 
court:  and,  by  apedal  authorltj,  may  become 
an  officer  of  the  court  to  eftect  a  sale  of  the 

Eroperty,  If  that  be  deemed  ceoesaary  for  tbe 
eneflt  of  the  parties  concerned.  If  the  order 
of  Ihe  oDurt,  under  which  Ihe  receiver  acls, 
embraces  tbe  leasehold  estate,  tt  becomes  bia 
duty,  of  course,  to  take  poeBession  of  it  But 
he  doea  not,  by  taking  such  poeaeedon,  become 
aalgnee  of  the  term,  in  any  proper'senaeof  the 
word.  He  holds  that,  aa  he  would  bold  any 
other  peraonsi  property  involved, — for  and  aa 
the  land  of  the  court,  and  not  aa  aas^ee  of 
theterm."  Gaithtry.  Stoekbridgt.trj'aA.  32S; 
Qriinei/,  M.  it  P.  R.  Co.  v,  Sumphnyi,  146  U. 
3.  86,  86  L.  ed.  688.  "In  order  to  bind  a  re 
ceiver,  or  one  standing  in  a  like  relation  to  a 
leasehold  estate,  for  rents,  he  must  elect  to 
accept  the  lease,  and  be  thereby  becomes  vested 
with  the  title  to  the  leasehold  Interest."  lU 
Oti*,  101  N.'  Y.  683.  We  Infer,  from  briefs 
of  counsel  filed  in  this  cause,  that  the  chan- 
cellor allowed  these  rents  to  Staub  as  a  pre- 
ferred claim  upon  the  idea  that  they  were 
properly  chargeable  lo  the  receiver  as  an  oper- 
ating eipeoae.  We  find  nothing  In  the  record 
lo  warrant  such  an  assumption:  nor  is  there 
any  basis  for  the  other  contention, — that  there 
was  lo  fact  an  adoption  of  this  lease  by  the  re- 
ceiver. Id  our  opinion,  tbe  action  of  the 
chancellor  In  allowing  as  a  prior  charge  upon 
the  funds  in  the  bands  of  tlie  receiver  rents 
tbat  accrued  from  the  appointment  of  the  re- 
ceiver until  the  cnnarmalion  of  the  sale  of  the 
leasehold  was  clearly  erroneous. 

The  result  is  that  complainants  are  enlliled 
to  a  decree  against  Staub  oo  bis  refunding  bond 
for  the  renlB  so  impioperly  allowed  him. 

The  decree  of  Ihe  chaneeUoT  in  tlU  partieulari 
herein  indicated  leili  be  modified,  bvt  tn  aU  other 
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J.  J.  ANDER80N  *(  tU.,  AppU.. 
George  B.  MILLER  and  Wife. 

1,  Tbe  right  of  the  owner  of  pro^ 
erty  deatroTMl  br  Are  to  r«eor«r  d»m. 

Bjl^fH  from  anotber  bj  wboM  fault  It  wu 
burned  Is,  aBKislnitthedefaixIaDt.  uuffeiAeil  bj 
tbe  fact  tbat  bemar  bane  alreadr  noelred  roil 
paymeut  for  fal*  la«  by  ttmiraaae,  and  that  the 
tnaurer  to  entitled  to  be  lubnwated  to  tbe  olaim. 

S.  The  imwitlMtriifMl  atora^e  of  cotton 
1^  »  tenmnt  la  m  bnlldlDg  Ured  for  the 
■torase  of  veblclsa  makes  blm  liable  for  Injur)' 
remltloB  to  tbe  buOdliv  bf  Am  wblob  ta  due  to 
tbe  mora  dauceroua  nature  of  tbe  ootton. 

8>  Tl^a  ie»wn^  <rf«l>iQ»ge»  Iter  partial 
deetmatloB  «tf  a  bnlldlay  H  the  waronable 
ooat  of  MBtorlnc  tt  ao  tbat  It  will  be  at  viJuable 
aa  It  wsa  before.  ooD^lderiaKltsaKeaDddepreola- 
Uod;  and  It  li  not  tbe  ooat  of  a  new  buUdlng  the 
Mine  H  tbat  destroyed. 

4.  The  proximate  canae  of  damayee  to 
a  bnlldlnf  by  fire  wbeu  ootton  to  atored 
tbereln  without  rlgbt  la  tbe  norage  of  ootton 
tbereln.  If  ezoept  for  tbat  the  fire  oould  bave 
been  eztlnsulabed  with  UtUe  or  no  daioase. 

IT.IBKU 


APPEAL  by  defeodants  from  a  ludgment  of 
tbe  Circuit  Court  for  Davidson  County 
Id  favor  of  plaintiffa  In  an  action  brought  to 
recover  loss  caused  by  f  re  alleged  to  have  re- 
sulted from  defendaut'a  negligence.     Affirmal. 

Tbe  facts  are  stated  Id  the  opiblon. 

Mr.  Robert  Ii.  Blorrla, ,  for  appellant 
Asdetson  and  Megrri.  StOMr,  WaibinK- 
ton.  A  Jaekaou,  for  appellant   Qrantlana: 

UpoD  payment  by  tbe  insurers  of  a  losa  by 
Are  communicated  from  tbe  locomotive  en- 
gfneof  a  railroad  tbe  assured  became  a  trustee 
for  Ihe  insurer!!,  and  ibev  mlgbt  bring  an  ac- 
tion in  bis  name  agaiast  tbe  railroad  company 
vbicb  be  could  not  release. 

Bart  V.  Weieern  R.  Orrp.  18  Met.  99,  48  Am. 
Dec.  719. 

Tbe  insurance  company  baTiofr  paid  the  loss, 
tbe  debt  ia  not  thereby  extioEuiabcd,  but  the 
company  is  subrogated  to  all  rigbis  of  the 
mon«Bgee  against  the  mortgagor,  and  may 
compel  the  assignment  of  tbe  debt  and  mort- 
gage to  il. 

Coneord  Union  Mut,  F.  Int.  Oo.  t,  WooA- 
bttry,  4fi  Me.  402;  Carnmler  v.  Pnmdtnee 
WoMhington  Int.  Co.  41  U.  S.  16  Pet,  SOI,  10 
L.  ed.  1047;  State  Mut.  F.  Int.  Co.  v.  Updt- 
graf,  21  Pa.  5!B;  Kernoehan  v.  Xta  fork 
Bowery  F.  In:  Co.  17  N.T.  428;  Nencieh  F.  Int. 
Co.  V.  Boomer,  53  III.  442,  1  Am.  Rep.  818; 
Honore  y.  Lamar  F.  Int.  Co.  61  HI.  410. 

Tbe  question  of  "proitmate  cause"  is  one 


for  the  decision  of  tbe  court  where  there  b  no 
room  for  doubu 

Pike  T.  Grand  Trunk  R.  Co.  S9Fed.  Rep. 
2fi5;  ffalhairag  v.  Ball  Tmnmit.  V.  iC  O.  It. 
Co.  29  Fed.  Rep.  489. 

No  one'  is  held  responsible  for  all  the  conse- 
quences of  his  acts  or  defaults,  but  for  those 
only  which  tbe  law  considers  the  natural  con- 
sequences. 

3  Am.  &  Eng.  Enc,  Law,  p.  0;  1  iiather- 
land.  Damages,  §  S8. 

The  nioDg  done  and  the  injury  sust^ned 
must  beat  to  each  other  the  relation  of  cause 
and  effect. 

Wartoitle  y.  fftttekin»n,  46  N.  J.  L.  01;  » 
Qreen).  Ev.  §§  524-^36;  Sedgw.  Damages.  81: 
Sutherland.  Damages,  2d  ed.  §  84;  MeOrme  v. 
Btont,  63  Pa.  486:  Fairbdnk*  t.  Eerr,  70  P». 
66. 10  Am.  Rep.  664;  PeopU  v.  Albany.  SLant. 
684;  Se&effer  v.  Waihinyion  City,  V.  M.  A  Q. 
8.  R.  Co.  106  n.  8.  249,  26  L.  ed.  1070. 

No  case  can  be  found  where  a  mete  acci- 
dent or  event  not  resulting  naturally  from  tbe 
act  done  by  tbe  defendsnt  baa  been  held  eaf- 
flcient  to  constitute  a  valid  claim  for  damagea. 

Vedder  v.  Hildreth,  3  Wis.  427. 

One  is  not  liable  if  it  be  found  tbu  the  k- 
suit  wsa  not  under  the  circumstancea  to  hava 
been  reasonably  expected  by  an  ordinatily 
prudent  man. 

Attinton  v.  OoodrieA  Trantp.  Co.  60  Wla. 
141,  50  Am.  Rep.  &62;  Milwavhx  A  8t.  P.  R. 
Co.  y.  KtUogg.  U  U.  8.  489,  34  L.  ed.  a6«; 
Beheffer  v.  Wa»hington  Oily,  y.M.A&.a.B. 
Co.  tupra;  Bin  ford  v.  Johnston.  82  Ind.  436,  42 
Am.  Rep.  608;  Behmidt  t.  Mitchell,  84  Dl. 
1^6,30  Am.  Rep.  446;  Eamav.  Tera*  AN. 
0.  B.  Co.  68  Tez.  660;  CbinpMI  ?.  StiUieater, 
8S  Minn.  308,  SO  Am.  Rep.  667;  l.ouiniU«  <ft 
N.  0.  R.  Co.  V.  Ovtlirie.  10  Lea.  432;  Suther- 
land, Dsmages,  g  84;  Bennett  t.  Loektoood,  20 
Wend.  223,  83  Am.  De&  632;  Craint  r. 
Petrie,  0  Hill,  633.  41  Am.  Dec  765;  MeQrag 
T.  Stone,  53  Pa.  488. 

Where  two  causes  concur  lo  produce  an  ef- 
fect, and  It  cannot  be  determined  which  con- 
tributed most  largely  or  wbetber  niibout  the 
concurrence  of  both  it  would  have  happened 
at  all.  and  a  particular  party  ia  reaponsibte 
only  for  the  consequence  of  one  of  the  canaes,  a 

Mariie  v.  WorcesUr,  A  Oray,  S96;  Letit  v. 
Jenmn,  13  East,  648. 

The  rule  of  dsmagea  is  the  value  of  the 
properly  lost,  and  nut  Ae  cost  of  replacement 

May,  Ins.  g  438;  atemtrd  v.  Phonixla:  Oo. 
6  Hun,  261. 

Mtnrt.  Nolen  ft  SleDuma  and  Hender- 
aon  ft  Eff ieaton  tor  appellees. 

Wlikea.  J.,  delivered  tbe  opinion  of  the 

This  is  an  action  for  dama^  growing  oat 
of  a  Ore  upon  premises  belonging  to  plaintiffs. 
Miller  and  wife,  but  occupiml  by  Andeiaon, 


Nora.— Tbe  alMve  oese  Is  one  of  tba  few  wblch 
have  dtreotly  deelded  tbat  tbe  eilslenoe  of  Insur- 
ance or  [be  peyment  of  a  lossby  tDSUrersoonstl- 
tatea  no  defenau  to  an  aotlon  bj  (he  owner  or 
property  lor  tort  or  negllsenoe  causing  lis  deetruc- 
tloQ  or  loss.  Tbe  olber  oases  are  believed  to  sustalu 
the  preaant  decision  without  oon&lot.  while  the 
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principle  of  the  decision  Is  neoswarlly  recognlaad 
in  (bat  large  numlMr  of  caaea  whlcb  csubHah  tba 
rtsbt  of  subrogation  In  favor  of  I  be  lnsui«r  against 
tbe  person  causing  tbe  loss.  Tor  some  of  Uwas, 
luiutanoa  Oo.  of  N.  A.  t.  Bsaloa  (TeaJ 
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knd  by  GrmntTsnd  as  lessee  oi  Imaot  tmder 
ADdenoD.  The  came  w«a  tiled  before  the 
ooort  and  Jury,  and  Judnnent  reodered  for 
plaintiffs  for  $1,700,  sad  defeodaDta  have  ap- 
pealed, and  aul^Ded  erron. 

It  appears  tbat  Andenoo  and  Hri.  MUler 
owned  adjolalDc  store  or  bnslneBS  bonsee  in 
i^'asbvUle,  tbe  bnildiags  beine  onlj  a  few 
JDCbes  apart;  the  roofs  coming  down  together, 
and  being  drained  bj  the  aaine  gti'ter.  In 
August,  1891,  Aoderson.  being  pressed  for 
room  in  his  building,  rented  Mrs.  Hllter's 
building,  or  a  pari  of  it,  from  ber  agent  for 
the  purpose  of  storing  his  buggies  and  car- 
riages on  tbe  first  floor.  It  Is  a  matter  of 
some  controversy  wheiber  he  was  to  have  the 
use  of  the  hssemeot  snd  second  stoir,  or  only 
Ifae^flist;  snd  this  question  was  snbmllted  to 
the  jury  under  s  proper  charge;  However 
Ibis  msy  be,  he  subreated  to  Granllsnd  the 
bssemeuC  and  second  story  for  the  slorsee 
of  cotton,  and  It  was  occupied  by  him  for  tbts. 
purpose  from  November,  1891,  to  Pebmary 
24. 1892,  so  far  as  the  record  discloses,  with 
out  tbe  plaiutiflEs'  knowledge.  At  tbat  dale  a 
fire  originated  in  Anderson's  bonse  or  factory, 
completely  destroying  it,  ss  well  as  the  roof 
and  part  of  the  second  storr  floor  sod  the  rear 
wiudows  and  frsmea  of  ifrs.  Miller's  house. 
Mrs.  Miller's  building  was  fully  insured,  and 
shecorecled  from  tbe  insurance  compsny  (3,- 
420  in  lull  of  her  loss.  She  used  (1,980.90  of 
-this  amount  to  repair  ber  building,  making  it 
as  Tslusble  as  before  tbe  fire.  She  then  sued 
Anderson  and  Oranlland,  sverring  that  Ander-  ', 
son  only  rented  the  first  siory  of  her  building  ■ 
for  storing  buggies,  etc.,  and  he  and  Grant- 1 
land  had  wron^ully  taken  possession  of  the  ; 
second  story,  and  permitted  cotton  to  be  stored  ': 
therein,  by  reason  of  which  fact  Are  was  coo-  < 
veyed  into  tbe  second  Story  from  the  Ander- 
son building,  end  burned  the  floor  and  roof, 
and  made  tt  difl^cult  and  well  nigh  impossible ! 
to  exllnguisb  tbe  fire,  so  that  tbe  floor  and 
roof  were  destroyed.  A  separate  count  admlta 
therightful  possession  of  the  second  story,  but 
alleges  tbat  cottoh,  a  highly  inflammable  sub- 
stance, was  stored  therein  contrary  to  express 
agreement.  Beveral  pleas  were  filed,  both 
genera!  and  special.  Among  the  latter,  it  was 
set  up  (bat  plaintiff  had  been  alr«idy  paid  the 
full  value  of  her  house  by  tbe  Insntance  com 
pany,  and  that  tbe  insursnce  company  was 
subrogated  to  all  of  plaintiff's  rights  of  aclfou. 
These  pleas  were,  on  motion,  stricken  out  as 
Insufflclent,  and  this  is  assigned  as  error.  It 
is  also  assigned  as  error  that  the  trial  Judge 
oi>mmitled  an  error  in  hts  charge  to  the  Jury, 
wliicb  will  be  fully  considered  hereafter,  it 
is  also  assigned  as  error  tbat  the  court  charged 
that  tbe  measure  of  damages  was  tbe  reasona- 
ble cost  of  restoring  property  to  its  former 
(^ndillon.  Other  errors  ate  asuigned,  which 
aic  not  material,  and  need  not  be  epcciiilly  con- 
sidered, except  that  the  court  charged  the  jury 
that  the  rlshlaof  Grantland  were  measured  by 
those  of  Anderson,  because  it  was  through 
faim  he  occupied  the  premises. 


If  it  be  conceded  tbat  tbe  losuTSDce  company. 
bnving  paid  tbe  entire  flre  loss,  la  now  entilled 
to  tw  subrogated  to  the  rights  of  the  Insured, 
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as  agalnat  the  tortfeasor,  or  to  recover  back 
from  him  tbe  amoant  be  recovers,  atHI  It  doea 
nut  prevent  ■  recovery  io  tbe  name  oi  the  in- 
sared  for  tbe  damages  sustained.  Tbe  qtiestloB 
of  who  wni  be  entitled  to  the  proceeds  of  the 
recovery,— thelnsurer  onhelnmi  red,— isa  mat 
ter  between  Ihem,  sod  constttutes  no  defense 
to  an  action  for  tbe  damagea,  caused  bv  tbe 
wrong,  which,  In  any  eveut,  must  be  brought 
in  tbeoameof  theownerand  insured,  although 
it  might  be  for  tbe  use  of  the  Insurer.  34  Am. 
&Eng.  Law,  pp.  808-380;  FtrroUt.  Shearer,  11 
Mich.  48.  BQ,  08;  Oiark  v.  Wilxtn,  108  Mass. 
S19-23T,  4  Am.  Rep.  58S;  Bagvard  v.  Coin, 
100  Mass.  ei8;  Wditr  v.  Morn*  &  S.  B.  Co. 
65  N.  J.  L.  409,  10  Am.  Ren.  SBS;  l/amm  v. 
Ait'nsfrvrv,  8  Dongl.  61;  Yale*  v.  WA]/te,  4 
Blng.  N.  C.  272;  Bart  v.  Wtttem  B.  Corp.  18 
Met.  90,  46  Am.  Dec.  719;  Ooneord  Union 
Mitt.  F.  Int.  Co.  V.  Woodhmy,  46  H&  438^ 
Carpenter  v,  Brmidenet  Wntliinglioa  Int.  Co. 
41  0.  8.  le  Pet.  601, 10  L.  ed.  1047;  8laU  Mut. 
F.  Int.  Go.  V.  Updtgraf,  81  Pa.  518:  Kerno- 
etian  v.  Nta  York  Bowery  F.  Int.  Co.  17  N, 
T.  426;  BonoTf  \.  Lamar  F.  Int.  Co.  61  lU. 
410;  yorycich  F.  Int.  Co.  v.  Boomtr,  63  III. 
443.  4  Am,  Rep.  618. 

In  FerroH  v.  S/iearer,  17  Micb.  48,  the  de- 
fendant, a  sheriff,  wrongfully  levied  on  goods, 
tbe  properlv  of  tbe  plaintiff,  assignee.  The 
assignee  hea  insured  Mid  goods,  and  tbey  were 
destroyed  wbiie  in  tbe  possession  of  defendant 
sheriff.  lu  an  action  to  recover  the  value  of 
the  goods,  the  defendant  pleaded  tbat  tbe 
plaintiff  had  been  paid  value  oF  same  by  the 
Insurance  company,  Cooley.  Ch.  J.,  delivered 
tbe  opinion  of  the  court,  and  aald:  "He  [tbe 
defendant]  is  found  to  be  a  wronxdoer  in  seiz- 
ing the  goods,  and  he  cannot  relieve  hinisalt 
from  responsibility  to  account  for  their  full 
value,  except  by  rt-sloring  them.  He  has  no 
concern  with  any  contract  the  plainliS  may 
have  with  any  other  party,  in  regard  to  tbe 
goods,  and  bis  rights  or  liabilities  can  neilber 
be  Increased  nor  diminished  by  tbe  fact  that 
such  a  contract  exists.  He  has  no  equities  as 
against  tbe  plaintiff  which  can  entitle  him,  un- 
der any  circumstances,  le  an  assignment  of 
the  piaintlfTs  policies  of  insurance.  The  acci- 
dental destruction  of  the  goods  in  bis  bands 
was  one  of  tbe  risks  he  tuq  when  the  trespass 
was  committed,  and  we  do  not  see  how  the  law 
can  relieve  him  from  the  cooseqnences.  If  the 
owner,  under  such  circumstances,  keeps  bis 
interest  insured,  he  cannot  be  held  to  pay  tbe 
money  expended  for  that  purpose  for  the  In- 
terest of  the  trespasser.  He  already  has  a 
right  of  action  for  the  full  value  of  tbe  goods, 
and  he  does  not  give  that  away  by  taking  a 
contract  of  insurance.  For  tbe  latter  he  pays 
an  equivalent  In  the  premium,  and  is  therefore 
entilled  to  the  benefit  of  It,  if  any  benefit  shall 
result.  Tbe  trespasser  pays  nothing  for  It, 
and  is  therefore  justly  entitled  to  no  return. 
'The  case,  we  think,  is  within  tbe  principle  of 
Mtrridc  »,  Brainard.  88  Barb.  674,  which  ap. 
pears  to  us  to  have  been  correctly  decided. 
Tlie  plaintiff  recovers  of  the  defendant  for  the 
wrong  that  has  been  done  him  In  taking  bis 
goods;  and  he  recovers  of  the  insurance  com- 
pany a  large  sum  for  a  small  outlay,  because 
such  payment  was  tbe  risk  they  assumed,  and 
for  wnlcb  they  were  fairly  compensaled.    It 
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knot  a  question  of  importance  In  tbfatDquiry, 
wbetber  tbe  set  of  the  detendant  cansed  the 
lots  or  not.  HU  equitable  claim  toareduciJoii 
of  damages,  if   he  could  bare   aov,    would 


■prloe  from  the  fact  that  the  plaintiff 
pay  for  bia  proper^  twice;  but  the  ai 
tliu  la  that  he  recovers  but  once  for  tbe  wrong 


done  him,  and  be  receives  the  Insurance 
money  upon'a  contract  to  wblch  tbedefendant 
ti  In  no  nay  piiT7,  and  in  leapect  lo  which  his 
own  wronfcful  act  can  give  him  no  equities." 
Perrott  t.  Shfarer,  17  Mich.  56.  56. 

Olarle  ▼.  Wilion,  103  Mass.  319. 4  Am.  Rep. 
OSS.  was  An  actioQ  for  wrongful  conversion  of 
a  boat.  Plaintiff  bad  rereived  from  an  Insur- 
ance oompanT  the  full  value  of  tbe  vessel,  but 
Rued  the  defendant  for  conversion.  It  was 
pleaded  Ihat  plaintiff  bad  received  from  an  in- 
surance company  full  value  of  the  vessel,  and 
that  therefore  the  right  of  aciion,  if  any,  was 
in  tbe  Inauraiice  company.  The  court  said: 
"Tbe  result  is  that,  allowing  to  the  abandon- 
ment made  bj  the  plaintiffs,  and  tbe  recovery 
and  paymeut  of  a  total  bss,  the  full  effect,  for 
which  the  defendant  contends,  of  an  abandon- 
ment by  an  absolute  owner,  and  payment  of  a 
total  loM  lo  blm.  Ibcy  did  not  defeat  tbe  riftbt 
to  l^rinc  an  action  at  law  in  the  name  of  tbe 
plaintiffs  for  the  tort  previously  committed 
against  them.  Tbequcstion  wbetber  tbe  dam- 
ages recovered  will  belong  to  them  or  lo  tbe 
Insurers  is  a  question  in  wbicb  the  defendant 
baa  no  interest,  and  which  is  not  now  in  issue." 
Clark  T.  Wilton.  103  Mass.  237,  4  Am.  Rep. 
682. 

In  WOer  v.  Morris  d  E.  R.  Go.  85  N.  J.  L. 
409,  10  Am.  Rep.  358  (aciion  of  Insured  a^insc 
a  railroad  company  for  ibe  benefit  of  ah  insur- 
ance company,  the  insurance  company  bavins' 
paid  the  amount  of  loss),  the  court  said:  "Nol- 
wiUistandfng  soch  payment,  an  action  will  lie 
by  the  insured  against  the  tnilroad  company. 
I'lie  Insurance  Is  to  be  treated  as  a  mere  in- 
demnity, and  the  insured  and  inanrer  regarded 
aa  one'person;  therefore  payroeot  by  the  in- 
surer before  suit  brought  cannot  affect  tbe 
right  of  action.  In  Mason  v.  .Sainibury,  re- 
ported in  3  Dougl.  61,  suit  was  brought  on  the 
riot  act  to  recover  damages  for  ibe  demolition 
of  a  bouse  in  the  riots  of  1780.  Tbe  properly 
having  been  insured  In  a  fire  office,  which  paid 
the  loss,  the  action  was  In  the  name  of  the  in- 
sured, for  tbe  iKneflt  of  tbe  insurance  office. 
Lord  Manaflcld  held  that  payment  by  the  in- 
aarer  was  not  fn  case  of  the  hundred,  and  not 
u  co-obligors,  and  that  the  case  must  be  con- 
fidered  as  it  not  a  farthing  had  been  paid. 
'He  tlkened  it  to  the  case  of  abandonment  in 
marine  insurance,  where  the  tnsurer  ia  con- 
stantly put  in  the  place  of  the  insured.'  Chief 
Justice  Abbott,  in  ciiin>r  tbe  case  of  Matoa  v. 
Sointbury,  in  CJnri  v,  InhiibitanU  of  the  EtiTi- 
dred  <)f  Blything,  2  Bam.  &  C.  264,  says  he 
could  not  entertain  any  doubt  of  ila  propriety; 
and  bo  held  that  where  tbe  owner  of  certain 
stacks  of  bay  and  corn,  wbicb  were  maliciously 
set  on  fire,  received  Ibe  amount  of  bis  lo99 
from  Ibe  insurance  office,  he  might, — never- 
theless, maintain  his  aciion  nfrninst  tbe  hun- 
dred. In  Yate»  v.  Whytt,  4  Btng.  N.  C.  272, 
wbicb  was  ibe  case  of  a  collision  at  sea.  the 
plaintiff  recovered  his  whole  loss,  notwith- 
standing hia  prior  recovery  of  a  portion  of  It 
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from  tbe  underwritera,  tbe  court  aayinig  Itaat 
the  plaintiff  would  hold  in  trust  for  tbe  uoder- 
wrilers  such  portion  as  they  bad  paid  him. 
These  cases  are  referred  to  and  Ibelr  autbority 
recognised,  ^  Chief  Justice  Shaw,  in  Hart  v. 
Wtidtrn  B.  (Urp.  18  Met.  W,  46  Am.  Dec  719, 
and  In  Uoamauth  County  Mat.  In*.  Co.  t. 
Hutehiiuon,  21  N.  J.  Eq,  107,  this  rule  ia  aaid 
to  be  settled."  Wiiier  v.  Morrit  A  E.  R.  Co. 
S!iN.  J.  L.  418,  10  Am.  Rep.  368. 

In  Hayward  v.  Cain,  106  Mass.  218  (actioa 
by  insured  ai^ainst  the  defendant  for  ma- 
lioloualv  setting  fire  to  plaintiff's  building),  tbe 
plaiotiff  received  amount  of  damage  from  in- 
HUrance  company.  Tbe  court  said  the  tranaac- 
tioos  between  the  insurers  and  tbe  owneia  of 
tbe  property  Injured  were  mnlters  in  wbicb 
tbe  wrongdoer  had  no  concern,  "and  which  do 
not  affect  the  measure  of  his  liability." 

Id  regard  to  tiie  measure  of  dama^  the 
charge  of  tbe  court  was  correct  in  directing 
Ibe  Jury  that  It  would  be  tbe  reaaonabte  coat 
of  restoring  the  properly  to  its  former  condi- 
tion, "rbis  does  not  mean,  as  argued  by  coun- 
sel, that  it  was  the  cost  of  a  new  building,  tbe 
same  aa  that  destroyed,  and  Ihe  Jury  couMnot 
have  so  understodd  it;  but  the  proper  con- 
struction was  that  tbe  building,  as  restored, 
should  be  of  egual-vatne  to  thai  destroyed, 
laking  age  and  Sepreclatlon  into  consideration, 
— in  olher  words,  to  reinstate  plaintiff  as  be- 
fore the  fire.  The  Jury  was  told,  in  express 
terms,  that  no  recovery  could  be  had  If  Aiider- 
son  rented  the  entire  building,  or  had  permis- 
sion tostore  cotton  therein,  or  that  such  storage 
wai  the  ordinary  and  usual  use  of  Ihe  building. 

The  only  other  question  material  lo  be  con- 
sidered is'whether  tbe  act  of  the  defendants 
in  storing  tbe  cottoo  in  the  hoUf«  was  the 
proximate  cause  of  the  loss,  and  whether  tbe 
charge  of  tbe  court  dpon  this  point  was  mis- 
leading or  not.  It  Is  insisted  that  tbe  proxi- 
mate cause  was  the  Are  which  originated  on 
Anderson's  premises,  and,  do  negligeuce  of 
defcndiints  being  sbowD  in  connection  there- 
with, defendants  would  not  be  liable.  On  the 
other  hand,  ills  inaisled  that  this  fire  would 
not  have  communicated  lo  plaintiffs'  house 
but  for  tbe  cotton  stored  therein,  and  hence 
this  storage  was  the  proximate  cause  of  plain* 
tiffs'  loss,  and  not  the  fire  originating  else- 
wbere.  The  defloitions  of  "proximate  cause" 
are  easiW  given  In  general  terms,  hut  they  are 
very  difficult  in  practical  application  to  the 
faclsof eachpartlcnlarcase.  There is.bowever. 
a  marked  distinction  between  tbe  proximate 
cause  of  BD  accident,  and  the  proximate  cause 
of  Ibe  injury  resulting  from  the  accideoL 
TbislsllluBtraied  inibecsBeofi>«ini'nf  v.  .Vsr- 
efianU  CotUinpra*  Storage  Go.  00  Tenn.  853.  IS 
L.  R.  A.  518,  In  which  the  court  said;  "It  is 
true  that  the  fire  destroyed  the  cotton,  and  In 
that  sense  caused  the  loss,  bnt  It  Kipeara  that. 
notw  I  lb  standing  tbe  occurrence  of  the  fire,  tho 
cotton  would  not  have  been  bnmed  by  it  bad 
not  the  breaking  of  tbe  train  while  it  was  be- 
ing removed  happened  so  that,  but  for  this 
fact,  tbe  cotton  would  have  been  saved.    This 

tibe  breaking  of  Ihe  train]  must  therefore  be 
eld  to  be  Ibe  proximate  causeof  tbe  loss,  and, 
if  It  wsa  the  result  of  ne^igence,  tbe  carrier 
must  answer  fortt."  In  Eak  Ttnnemet,  V.  A 
0.  R.  Co.  V.  Kelly,  91  Tenn.  699. 17  L.  K  A. 
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Ml,  goods  were  cossumed  by  Are  trbich  vm 
not  Qie  Twalt  of  delendaat's  oegligence,  but 
the  goods  nould  aever  hare  become  exposed 
to  the  Are  but  tor  tbe  Degligeot  failure  and  re- 
fusal to  deliver  tbe  goods  on  demand  previous 
to  tbe  flrei  bo  that,  while  tbe  fire  caused  tbe 
loss,  tbe  failure  to  deliver  caused  Ibe  iolarj. 
Id  Poilal  TeUg.  CabU  Co,  v.  Zopfi.  98  Teuu. 
374,  tbe  same  diatloctioo  fs  iUuatiated,  where 
the  fall  of  a  young  giil  was  caused  by  the 
slippery  cooditiou  of  a  walk  wuy,  but  tbe  ta- 
jury  proximately  reenlled  from  the  telegraph 
compiuiy  negligently  leaving  its  pole  wbere 
she  tell  upon  it,  and  leceivea  au  injury  which 
would  not  have  reaalted  but  foi  the  preseoce 
of  tbe  pole,  eren  though  sbe  had  fallen.  Id 
that  cause  ahypotbeiintt  case  Is  put,  to  furl  her 
illuBtraie  the  distiDCttoD  of  a  pereoo  falling 
upon  an  Ice-coveied  pavement  inio  an  open 
cellar.  In  such  case  the  ice  Is  Ihe  cause  of  tbe 
fall,  bat  the  open  cellar  may  cause  an  injury 
which,  but  for  it,  would  not  have  occurred.' 
This  case  collates  many  authorities  recognizing 
and  eofOTcine  the  same  distinction.  Id.  ^ 
Tenn.  ST5.  Wilb  Ibis  dietiactjon  In  view,  the 
queatioD  of  liability  of  defendants  is  easily 
solved.  The  iurv  were  properly  instructed,  in 
regard  to  Anderson's  rights  under  bis  rental 
agreement,  that  if  he  rented  the  premises  with 
the  understanding  that  be  might  store  cotton 
in  them,  or  such  storage  was  areasooably  safe 
use  of  the  premises, — attended  with  no  more 
danger  than  the  purposca  to  which  be  intended 
to  put  them,— then  the  defendants  would  not 
be  liable,  but  if  (be  storing  of  cotton  wax  a 
more  dangerous  use  than  the  storins  of  vehi- 
cles, for  which  he  rented  Ihe  premises,  or  if 
he  occupied  tbe  premises  without  authority  for 
any  purpose,  then  he  would  be  liable  for  the 


derson,  and  tbe  record  justifies  and  warrants 
such  finding. 

The  only  question  remaining  is,  Did  this  un- 
authorized storage  of  cotton  on  the  premises 
proximately  cause  the  inluryf  The  court  in- 
structed Ihe  jury  that  "If  they  found  tbe  fire 
was  not  communicaled  to  plaintiffs'  house  by 
the  cotton,  but  that  Ibe  infiammable  nature 
Ibereof  prevented  the^remen  from  being  able 
to  extingufab  tbe  fire,  and  that  it  could  have 
been  eitinguivhed,  but  for  tbe  presence  of  this 
ColloD.  with  little  or  oo  damage  to  Ibe  prop- 
erty, then  tbe  plaintiffs  are  eniilled  to  recover 
such  damages  as  immedialely  and  proximately 
resulted  therefrom."  In  connection  witb  this 
be  further  said:  "If  yon  find  that  the  cotton 
was  the  proximate  cause  of  Ihe  burning  of  tbe 
plaintiSs'  bonse,  In  being  tbe  mesiiis  without 
which  tbe  fire  would  never  have  been  com- 
municated to  plalnlifls'  house,  ttien  plaintiffs 
(^n  recover.  On  the  other  hand,  If  you  And 
that  the  cotton  did  not.  in  tbe  first  instance, 
communicate  the  flre  to  plainlitts'  building, 
and  that  it  was  not  the  proximate  cause  of  the 
burning  of  the  hotue,  and  If  you  further  find 
thai  U  did  Dot  openle  ■■  the  effldent  cauae 
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which  prevented  the  firemen  from  exttngoish- 
ing  tbe  flre  in  time  to  save  the  bullying,  but 
simply  ibtensified  the  fiame  and  smoke  of  the 
tnimlog  buildlne,  or  if  yon  find  that  salwtan- 
tlally  the  same  damage  would  have  resulted  to 

Cin tiffs'   property,   even   though   there   had 
D  00  cotton  stored   therein,  then  plaintlffa 


dentally  originsled  in  tbe  adjacent  building, 
and  tbisaccideotal  fire  was  tbe  proximate  cause 
of  the  injury  to  plaintiffs'  building,  then  plain- 
tiffs cannot  recover  therefor.  By  'proximate 
cause,'  as  used  in  the  foregoing  insinictions  lo 
yon.  and  as  elsewhere  used  in  this  charge,  la 
meant  the  efficient,  controlling  event  or  act 
that  produced  tbe  injury,— the  act  or  event 
which,  witboutany  i oler re oine cause,  brought 


We  tbiok  the  court  might  even  have 
said  that  it  defendants  had  put  their  premises 
to  an  unauthorized  use,  by  slorin? inflammable 
material  therein,  then  they  would  have  been 
liable  for  a  fire,  no  matter  when  or  how  orig- 
inating. If  it  communicated  lo  the  building  by 
reason  of  the  presence  of  such  material,  and 
would  not  have  commuolcated  with  or  injured 
tbe  building  but  for  the  presence  of  the  in- 
fiammable,  unauthorized  materia)  stored.  Here 
the  wrong  consisted  and  tbe  injury  resulled 
from  tbe  storage  (unauthorized)  of  Infiamma 
ble  material  where  it  was  liable  to  bo  reached 
by  a  fire,  no  matter  when  or  bow  orlginalinK, 
In  adjoining  premises,  and  wbicb  would  have 
been  harmless  lo  this  building  but  for  the  un- 
autborized  presence  of  this  inflammable  mate- 
rial. The  principle  would  bave  been  tbe  same 
it  bensine,  naphtha,  gunpowder,  or  other  easily 
inflammable  or  combusntile  material  bad  tieen 
stored,  without  permission,  where  it  could  be 
reached  bv  a  fire  which  would  not  have  com- 
municatea  wilb  other,  less  inflammable  mate- 
rial, or  could  bave  been  more  easily  controlled 
or  prevented. 

'Tbe  court  charged  the  Jury  that  tbe  rights  of 
Mr.  Grantland  were  to  be  measured  by  those 
ot  Anderson,  because  it  was  through  him  that 
be  occupied  the  premises.  This  is  correct, 
and  the  Jury  no  doubt  understood  that  bis 
liability,  as  well  as  bis  right,  was  commensur- 
ate with  that  of  Anderson,  so  far  as  pjsintlffs 
were  concerned.  Although  ISx.  Orantland 
may  have  rented  in  good  faith,  believing  that 
Anderson  had  tbe  ngbt  to  sublet  to  him,  still 
the  fact  remains  Ihai  be,  as  well  as  Anderson. 
WBB  a  trespasser  and  wronedoer;  and  Anderson 
could  no  more  authorize  Orantland  lo  pul  the 
premises  to  an  unwarranted  use  than  he  could 
put  them  to  sucb  use  himself,  and  both  stand 
upon  Ihe  same  ground  of  liahitity  to  the  plain- 
tiffs, fimith  V.  Batt  End  Btrut  R.  Co.  87 
Teno.  686;  Iron  if<tunlain  R.  Co.  v.  BinglUim, 
87  Tenn.  S28,  4  L.  R.  A.  623. 

We  find  no  reversible  error  in  tbe  record, 
and  IhejudgiMni  of  ihe  eeurl  beloie  it  afirvud, 
witbcoati. 
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Uaox  Sdtkmhb  Jodicui.  Codbt. 
UACfE    BUPBEHB  JODICIAL  COUBT. 


iOewg"   0-  DANPORTH 

V. 

BUa  M.  DAKFOBTH. 


ttoa  eoBttnn*d  n>r  tlir««  eonaeen- 
tlve  reKra"  m^    be    flrrwnted  uader 

BcT.  Slut.  DbBp.  CO.  I  t.  where  abe  il«eerta  bar 
hiubindand  miuitiua#Kr  from  Mo  for  tlie  f ull 
period  oontl a uousIt.  sod  unreBsODBblr  rafUBcato 
leCum.  althougb  onoe  during  that  time  be  vlalted 
bar  and  for  two  or  tbT«e  nlgbU  occupied  the 
Mnwbed  with  her. 

{(JnDe  fi,  UK.) 


MrtloD  at  to  vrbetber  the  period  of   dewrtliiD 
hadbeenntjlnlertupted.     Bulingin  plaintiff't 

The  case  sufficiently  appears  in  the  opinion. 

Hr.  W.T.HalneB.forlibelant: 

Deserlion  meaoB  a  breaking  off  of  coliabita- 
tioD,  and  one,  two,  or  even  tnrce  ingtaoces  of 
iDtercokiree  eliould  not  vork  to  renew  cobabl- 
tatton  in  marilal  relations.  wBen  all  other 
condi  Hon  B  show  it  to  remain  completely  broken 
off  wttb  intention  of  perpetual  desertion. 

Steaart  t.  Sttuart,  7S  He.  649,  S7  Am.  Rep. 
823. 

To  establish  desertion,  three  tbingaareneceB- 
aary,  Qrst,  cessation  froiu  cobabltation  (to  live 
tofrether  aa  man  and  wife)  cootluulng  the 
neceesary  time;  aecood,  tbe  Inteoiion  in  the 
mind  of  tbe  deserter  not  to  resume  cobebiCa- 
tion;  tbird,  the  absence  of  the  other  party's 
consent  to  the  sepBralloD,  or  cocduct  juslifjing 
the  same. 

SoulhuUk  V.  Bmitkmiik,  S7  Mass.  S3T,  198 
Am.  Doc.  86;  RHUm.  Reid.  21  N.  J.  Eq.  881; 
SUeU  T.  Bt^.  1  MflcArtb.  COS. 

Although  the  parties  are  epparfntlr  tORetber 
tor  a  lime,  ibU  la  not  a  renewal  of  cohabitation 
if  the  iqlenlion  of  deeertioo  coDtinues. 

Setinedy  v.  Eennedy.  B7  III.  SGOi  Ifeldowney 
T.  MeldowTiey,  27  N.  J.  Eq.  3^8;  Oaillard  v. 
OaiOard,  38  Miss.  163;  Bie  y.  Bi(.  84  Ark.  87. 

Metrt.  W.  H,  Newell  and  W.  N.  Jnd- 
kins  tor  libellee. 


Non.— Tbe  genonl  tubjeot  o(  dlvoroea  lor  de- 
aertlon  waf  oooaidered  In  a  no(«  to  Herold  t.  Harold 
IN.  J.l  >  L.  B.  A.  SSe.  Bee  also,  aa  to  wbat  congtl- 
tutea  desertion,  WUllamav.  wmiaTOB  IM.  7.1  UL. 
B.A.aa. 

For  refusal  Of  marital  Intemonrte  aa  desertion, 
■ea  Frltts  t.  Frllts  (HU  U  I.  B.  A.  «8S,  and  twu. 
SI  L.a  A. 


Walton,  J.,  delivered  the  o|dnioii  of  tba 

Tbe  Qiiestloik  la  this:  If  a  wife  dcKrtS  her 
huaband.  and  rernaina  away  from  him  for 
three  conaecultve  years,  and  during  all  UulK 
time  continuously  and  aDreasoaably  refuses  to 
return,  will  tbe  fact  that,  within  the  three 
years,  ber  husband  once  vUiled  ber  and  occu- 
pied tbe  same  bed  with  ber  for  two  or  three 
□Igbis,  DeceMHTl];  interrapt  tbe  deserlton.  and 
bar  his  right  to  a  divorce  for  Ibal  cnaae? 

We  think  not  Desertion,  such  as  will  be  m 
Tnlld  cause  for  a  dlrorca,  is  not  easily  defined. 
BtewaH  v.  Steanrt,  78  Me.  648,  57  Am.  Rep. 
822,  and  cases  there  cited.  And  it  msv  be 
equally  dlffcult  to  define  wbat  will  con^iiiluie 
an  Interruption  or  condonation  of  desertion. 
The  MUthorilieB  are  conSlcling  and  confusing. 
■  In  Kennedys.  Kenntdy,  87  Hi.  250,  wberea 
wire,  without  iusliflcatioD,  refused  to  go  to  a 
new  home  which  her  hasband  bad  prepared 
for  ber,  and  remained  away  for  the  statutotr 
leagtboftimeDecessary  to createa  valid  ground 
for  divorce,  tbe  court  held  thai  the  fact  Ibat, 
on  one  occuston,  be  cohabiled  witli  ber  at  her 
brother's  bouse,  did  not  Interrupt  the  desertion 
or  bar  bis  right  to  a  divorce. 

And  we  have  reached  tbe  same  coDclunon. 
"Utter  desertion,  continued  fur  three  consecu- 
tive years,"  is  one  of  the  causes  for  vhich  a 
divorce  may  be  granted.  Rev.  BtaL  cbap.  80, 
g  3.  And  we  Iblnk  Ibat  if  a  wife  deserts  her 
husband,  and  remains  away  from  blm  for  tbe 
full  period  of  three  consecutive  yeaia,  and, 
during  alt  that  time,  continuously  and  unrea- 
sonably refuses  lo  return,  hlsrieht  loa  divorce 
is  complete,  and  cannot  be  defeated  by  proof 
that  on  one  occasion,  witbm  Ibe  three  years,  be 
visited  his  wife,  and,  for  two  or  ihree  oighta, 
occupied  [be  same  bed  with  her. 

Bucfa  a  visit  is  not  illegal  or  improper.  Od 
Ibe  contrary,  it  has  often  been  held  lo  be  ttte 
duly  of  tbe  husband  to  visit  bis  absent  wife, 
and  to  endeavor  by  all  proper  means  to  effect 
a  reconcitiation.  If  be  succeeds,  and  his  wife 
returns  to  her  bome,  and  to  her  duties  aa  his 
wire,  undoubtedly  ber  grior  desertion  will  be 
Inlerrupted  or  regarded  as  condoned,  and  can- 
not be  added  to  a  subsequent  desertion  for  the 
purpose  of  romptcting  tbe  three  years  neces- 
sary to  entitle  ber  busbend  to  a  divorce.  Bnt 
if,  in  spite  of  his  efforia,  bia  wife  peraistentty 
and  tinieasonubly  refuses  to  return,  and  con- 
tinuously remains  away  from  blm  for  three 
consecutive  years,  we  think  her  husband's 
right  lo  a  divorce  is  complete;  that  Ifae  mere 
fact  that  on  one.  occasion  he  visit«d  her,  and 
for  two  or  three  nights  occapled  tbe  same  bed 
with  ber,  does  not  interrupt  the  continuity  of 
ber  desertion. 

Case  remanded,  for  further  hearing  in  Ibe 
court  below. 
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ARKANSAS  8XJPREME  COUBT. 
BIGE.  8TIX.  &  COMPANY  «  at..  AppU., 
WOOD  A  HENDERSON. 
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..Art.., 


..> 


S.   It  !•  not  n-and  fcr  on«  er*dltar  to  tir 

to  keep  anotber  tgitoraDt  ot  t  trade  be  te  seeking 
to  make  with  Uie  debtor  tor  no  otber  purpoM 
tban  bto  own  proteoUon. 

8.   ReftuMi  of  an  luatntetloa  m  to  bow  Ac 

latent  oooailtutn  fmud  ia  not  reFeralble  error  If 


N<W».-Por!(rfpa«on  6voredlfc)r  *n  troudiilEnt  «Tt- 
(mU  u/  df  JjCit  uilifcA  tcUl  make  a  tratu/er  to  pun  or 
fficiirtMtdtbUnvaUdaaloottuirenaUon. 


QL  ITAat  iMWiMtfutM  porfiMjxUtnn. 

b.  Seewring  a  vrtltrenet, 

c.  fnouiteilgi;  qf  /raud,  InioIcEneir,  eCo. 

d.  Alaumptfon  of  oOier  ddiU  Oi   port  of 

punOloae  ptifC 

e.  .imutini  u/  propertif  taken, 
t,  AUoioanet  of  fair  price. 

It.  Security  jreoter  in  valve  Oum  dtbt. 
b.  Security  fffr  (HKTtOUed  debt. 

1.  StfvrityjifrjireaeTUandfulUTtadjiaaeei. 

i.  Incliitton  of  glmulotol  debU. 
k.  BMCTTOlton  ot  bentfitu 

L  ToIeIro  (SoniBvonee  fToudvUtnt  on  <U 

m.  Retention  qf  ponuafon. 
n,  FViflure  Co  reoord. 

o.  OUureircunultiTueaandCDndlEtont twid- 
dle So  sftoiB  jMrtfetlviHoi*. 
IV.  Partfripolion  bv«oent- 
T.  Fortfefmlion  at  befueen  Cruxteo  ondbenQt- 

Vt.  Partletpatfon  bj;  otu  0/  mxryil  Ixmtfieimia. 
VXL  f^tet  o/  other  aeeomtanytng  purpoau  b»ldea 

that  to  defraad. 
7IIL  Xffelt   (tf   reJutlonnhtp    or  (ntlnulev  qf    the 

IX.  Oonveifancea  [often  rrom  a  /roudulenl  granut. 

Z.  PreaumpCtoiU  and  burden  of  proof. 
XX  ParKclpaUon  under  banAruptou  and  tnioltienev 

L  Neeeuitu  of  vartVUpalMm;  genarol  dodrta*. 

The  Btatule  of  IB  Elli.  ohfto.  t.  made  perpetual  b7 
X  Bllx.  obap.  G.  wblob  la  tbe  iait  of  a  series  of  stat- 
Dtaa  OD  the  snbjeot.  tbougrh  lepeatedly  held  and 
stated  to  bemerelr  declaratory  of  the  oommon  law, 
aeems  to  be  regarded  aa  the  foundailon  of  all  the 
modem  law  of  frauduleot  convejaooee.  It  de- 
olaree  Hll  oonTeTBDoes  oTOther  disposition  (tfprop- 
ertyiFCAl  or  pemonal.  made  with  the  IntsnIIOD  ot 
ilefraudlnB  credltoia.to  bennll  and  void  asanlDBt 
them,  wltb  the  proTlMi  tbat  DotblDa-  tfaeielo  eon- 
talned  Btaiill  extend  to  defeat  any  estate  or  Interest 
made  on  good  oonstdemiloii  and  bona  Sde  to  any 
person  havinR  at  the  time  no  notloe  of  suob  fraud. 
It  Is  still  In  force  In  England  and  has  been  i«-en- 
aot«d  In  Ireland  and  bos  been  adopted  by  a  number 
of  the  Amerloan  itatea  Inoludlng  Ualne.  New 
Hampshire.  Manachuaelta.  Delaware.  Penosyl- 
vania.  Maryland,  and  Iowa,  while  the  statutes  of 
the  other  siaua  are  modeled  after  It  and  are  tn  ~ 
main  simply  are-enaotmeatotlt. 

Under  theae  statutes  the  rule  may  be  said  to  be 
practically  unlrersal.  that  a  transfer  by  a  debtor  to 
a  creditor  tn  payment  ot  bis  claJm.  made  with  la- 
tent upon  the  part  of  the  rendor  to  binder,  delay. 
ordelraud  hfs  other  creditors,  participated  in  by 
the  puTcboser.'ls  IpyaUd  as  against  suob  oredltora. 

This  rule  was  adopted  by  Twyne*s  Case,  S  Coke. 
31  L.  a  A. 


SOb.  1  Smitb.  Lead.  Caa.  1,  decided  In  1001.  which  Kk 
leading  case  with  relation  to  fraudulent  convey- 
BDoes,  and  wbloh  seems  to  have  always  been  re- 
garded as  the  tountaln  and  source  oC  modern  law 
oo  the  gubject.  In  which  It  was  held  ttast «  gift 
niade  by  a  debtor  io  satlKfaotion  of  a  debt  eiceed- 
Ing  In  value  the  property  gl»en  wai  void  where  jhe 
creditor  Imawot  a  JudBmentaod  execu  no  a  against 
the  debtor  and  tooK  the  property  with  a  view  to 
defeat  their  collection. 

And  suhetaailally  the  same  mie  was  laid  down 

nd  acted  upon  In  Pulllam  T.  Newberry.41  Ala.  IM 
(laeT);  Martin  y.  Batf*  (Mo.l  S*  S.  W.  53  {leSSi:  Hen- 
denon  v.  Uendenon.ftS  Mo.  531  (ISIOj;  lleybenr  y. 
Jacobs,  ID  Mo.  App.  US  (ItWj;  Devrles  v.  Phillips, 
S3  N.  C.  S3  lists);  Gillespie  v.  Allen.  ST  W.  Va.  a» 
11803). 

And  It  will  be  seen  that  It  li  supported,  either  dl- 
leetly  or  ladlrectly.  by  n  umerous  caaea  cited  below 
In  ihla  as  well  as  In  other  aubdlylslons. 

A  transfer  of  property  to  a  creditor.  Intended 
to  cut  clt  the  redress  of  other  creditors,  may  be 
fraudulent  by  reason  of  the  delay  and  hlodranc* 
to  which  It  subjeots  them,  though  it  was  madeto 
pay  a  debL    Hough  t.  DlckinsoD.  53  Mich.  SB  ilBSGI. 

And  a  transfer  by  a  debtor  to  a  oi«dltor.  made  to 
hinder,  delay,  and  defmud  the  other  oredltora  of 

and  perElolpated  In  by  aooeptlng  the  transfer  to 
enable  him  to  ooniummate  his  fraudulent  purpoee. 
renders  the  transaction  fraudulent  and  roid  with- 
out reference  to  thequcaQoo  of  the  amount  ot  the 
oonaideration.  Oommerotal  Bank  r.  Bolton.  8T 
Hun.  MT(iee6). 

And  though  tbe  debtor  tlnally  Intended  to  pay  all 
hto  indebtednesa.  Boberts  r.  BadollK,  »  Kan.  U> 
(1888). 

Bo.  a  purcfabae  by  a  bona  Bde  creditor,  the  real 
objeot  of  wblcb  was  not  the  payment  of  his  debt 
but  simply  to  glye  a  oolor«ble  eppearanoe  of  a  Nile 
when  la  taot  nothlog  was  Inteodad.  Is  fraudulent 
as  against  oredltonot  the  vendor.  Hartebom  r, 
Eamn,  31  Me.  9S  (181B). 

And  a  conveyance  made  by  an  Insolyent  hat- 
band to  bla  wife  with  inieot  on  the  part  ot  the  bus. 
baod.  particl paled  In  by  bis  wife,  to  hloder,  delay, 
or  defeat  a  creditor  In  the  collection  ot  hit  debt.  Is 
Inralid  as  against  creditors,  thotigb  the  oonaldenk. 
tlon  may  have  been  a  raltd  pre-existing  debt  due 
tober.    FeelerF.Feeler,10eK.a8aS(Uni. 

And  a  purchaser  who  laKes  a  oonyeyanoe  ot  bla 
debtor's  property  with  knowledge  that  he  is  about 
toabecoud  trom  his  creditors,  with  the  view  of  aid- 
tng'hlm  to  oonvert  his  property  Into  funds  to  tbat 
be  may  the  more  readily  efleot  bis  purpose,  partld. 
pales  la  the  fraud  of  the  debtor  so  as  to  iovalldate 
the  GODToyance  as  against  creditors.  Qarr  v.  HUl. 
S  N.J.  Eg.  810  (18621. 

Bo,  a  oonveyanM  by  a  debtor  after  a  yardiot 
against  him  and  prevloug  to  the  entry  of  the  Judg- 
ment thervon,  to  a  creditor  to  pay  and  satisfy  a 
debt  due  him  where  the  debtor  bad  ample  means.  In- 
dependent ot  the  real  estate,  to  pay  and  satisfy  the 
debt  owing  by  blm.  wblcb  la  recelred  and  accepted 
by  the  creditor  with  full  knowledge  ot  that  foot 
and  with  Intent  to  defraud  the  oredttor  wbo  ob- 
tained the  verdict,  la  fiaudnlent  and  void  and  will 


D      _,:|.,C0t>^lC 
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jA3r., 


4.  Frwid  CMUiot  be  Imputed  to  wn  boB- 
e«t  erMlltav  baoaoae  In  taking  bla  debtor's 
■took  ot  BOOA  to  settle  hli  claim  be  kdvHed  bim 
to  keep  tbe  taonej  lie  had  la  baak  and  hi*  ao- 


be  set  aside.    Waterburj  t.  Sturtarant,  IS  Wenil. 

And  ludKmsDts  oblAined  by  a  oredttor  against 
adebtorfortbepurpoaeotaldlDKlilmlDblixleiiiiR, 
delkrinc,  and  defiaudlnK  bit  aredlton,  and  In 
ooreiins  up  bis  property,  under  wbtob  bis  prop- 
erty le  sold,  and  placed  In  tbe  name  ot  bU  wife,  are 
fmudnlent  and  void  and  wlU  be  set  aalde  f  ndepend- 
ently  bt  tbe  queeUoD  ot  Che  bona  Qdee  of  tbe  claims 
upon  which  the  Judsments  are  rendered.  Smltb  v. 
Bohwed,  »  Fed.  Bep.  ISS  (1881). 

So.  the  ruletliatamortgaseoi  trust  deed  made 
bysdebtortoortortbe  beneStof  a  Oredltor  with 
Intent  upon  the  partof  the  mortragor  to  defraud 
bis  other  creditor*,  participated  In  by  tbe  mort- 
gagee or  beneficiary,  is  void  as  agslntt  luob  cred- 
Iton  though  founded  upon  a  good  consideration 
or  given  for  a  valid  debt.  Is  equally  well  settled 
and  unlvenaL 

Tbb  Is  tbe  rule  substaatjally  stated  and  acted  up- 
on tn  Wilson  T.  Horr.  15  Iowa,  18a  ilMU;|FiBh  v.  Mc- 
DomteU,  iX  Minn.  BIS  (lESO):  Albenrer  v.  Wblte.  U7 
Ho.  ta  CUmii  Hollne  Wagon  Oo.  v.  Kummell,  U 
Fed.  Bep.  UBOSSS);  I^ndauer  v.  Hack,  tt  Neb.  430 
<UW>);  Hoore  t.  WlUiamson,  U  N.  J.  Bq.  U6. 1  I.  B. 
A.  888 11888):  Holt  T.  Creamer.  U  N.J.  Eq.  181(181 
Bmltb  T.  Hardy,  88  Wis.  117  aB74):  Bthiaon  v.  Han 
Ins.  4  UcCl»ry.  BOO  (1882):  SIndakopf  v.  Vaughi 
40  Fed.  Rep.  aw  assti:  Elmers'  Bank  y.  Dougls 
U  Bmedes  *  H.  4W  (1S48):  and  It  will  also  be  found 
to  be  Bupporled  by  oaseA  beloir. 

Thus,  a  valid  oonfMemtlon  for  a  mnrtgase  will 
not  validate  It  wbere  tbe  mortgagee  en  lerlamed 
fiaudulent  purpooe  In  tsUng  It.  Bunard  v.  Bui 
IM  (Iowa)  84  M.  W.  B5B  0888). 

And  proof  that  a  montage  eieouted  by  an  Id 
solvent  debtor  was  given  to  secure  a  debt  actually 
owing  by  the  mortgagor  does  uot  u  a  ms  " 
law  disprove  theexMeooeof  a  frauduluDi  _  __ 
on  thepartof  thepartlea.  Bimngs  v.  KuswU,  101 
N.  T.  M  (1888), 

8o.  a  mortgage  made  by  a  partner  boon  partner- 
ship Bieeta.  the  evident  purpoae  of  wblob  was  to  use 
(be  llnu  assets  to  par  for  tbe  faomesiesd  of  tbe 
partner,  which  purpose  was  known  to  tbe  creditors 
olalmlng  under  the  mortgage,  and  vbioh  they 
■Isted  in  getting  up,  Is  fraudulent  and  void  bi 
other  oi«dttor«.  Jobnslon  v.  Standard  Shoe  Oo.  S 
Tex.Clv.App.  818. 

And  a  mortgage  made  by  a  debtor  to  a  creditor 
to  aeaure  a  valid  debt,  whlafa   was  but  one  of 
■erleaof  acta  by  whloh  the  mortgagor  Inteodnd 
delay  certatu  olber  oredKora,  la  invalid  where  t 
mortgagee  oonKlously  lent  bis  aid  in  furlheranoe 
of  the   mortgagor's  design.    Bryant   v.   Flak,  TO 
Iowa.  SIB  (1888), 

And  a  mortgage  by  a  fBlUogdebtor  not  Intended 
to  secure  any  debt,  bnt  designed  to  secure  tbe 
mortgaged  propertysgalnst  attachment  or  execu- 
tion In  favor  ot  otber  cisditoca.  Is  void  aa  to  ancb 
creditors,  and  will  be  sec  aside  at  their  Instance. 
WUaon  V.  Horr,  18  Iowa,  160  (1880. 

Ad  a  frandulent  oomblnatlon  between  a  mort- 
gagor and  a  mortgagee  of  ohatteli  after  the  execu- 
tion ot  the  mortgage  Id  good  faith  to  secure  a  bona 
fide  indebtedness,  but  before  pcaseeslon  taken 
tbereuDder,  to  defraud  the  creditors  of  tbe  mort- 
gagor and  deprive  them  of  the  beneat  of  tbesur- 
p1aB.reiideis  tbe  whole  transaotion.  inoludlag  tbe 
mortgBg«,  void  as  sgalost  such  creditors.  Hadley 
V.  Adsit  (Kaa.)  4*  Pac  88B  (1800). , 
81  L.  R.  A. 


«.  A  UU  of  sale  tn  Mtlatectlon  of  d«bta 
cannot  be  turned  Into  an  salgnment  by  tbe  fact 
that  tbe  creditor  agrees  to  pay  otber  claims 
against  tbe  debtor,  If  the  llablilt;  la  absolute  Mod 
not  dependcDt  on  the  dlapoaltion  made  of  ifa* 
property. 

(January  i.  1888.) 

So.  the  title  of  a  person  claiming  under  a  wrttot 
aequestratlon  Issued  by  the  court  of  cbaDcetr  Is 
superior  to  that  ot  a  mortgagee  under  a  mortgage 
made  In  order  to  avoid  the  effect  ot  tbe  writ  and 
with  full  knowledge  on  the  part  of  the  mortgagee 
of  all  tbe  (dnnimstanoH.  though  given  for  full 
value.  Wardv.BoOth,LR.l*Eq.  IBS.  4II^J.(ai. 
raB,2rL.T.N.S.aB4.aiW<!«k.  Rep.  880  (1BI3). 

And  one  vho  had  made  advances  lu  gooJ  faith 
upon  a  consignment  of  i>roperty  In  the  belief  ttiat 
theocnslgnoia  wereiolvent  aad  did  not  contem- 
plate bankruptcy  la  entitled  to  hold  asagaloat  a 
mortgage  previously  made  upon  tbe  same  property 
with  intent  to  defraud  tbe  oi«dltors  of  the  mort' 
gagor.  In  whioh  Intent  the  mortgagee  sbared. 
Blanofaard  v.  HoEey.  US  Has.  !»  (lSffl|. 

And  a  mortgage  given  by  a  tatfaer  to  his  daughter 
pending  a  compromise  with  hta  creditors,  whkii 
Included  a  mortgage  on  hia  homastiead  witb  Intern 
on  his  part  to  defraud  and  hinder  such  credltota. 
will  be  postponed  to  themortgage  given  pucsoant 
(o  tbe  oompromlae  where  It  was  taken  by  her  with 
knowledge  ot  his  object,  though  It  Is  claimed  to 
'  ive  beenglven  tosecuretobermoneyssdyanoed. 

idalsoforserviaear^dered  In  his  family.  Miller 
V.  Sauerbier.  3D  S.  3.  Bq.  Tl  (ISTB). 

And  where  It  is  apparent  upon  tbe  face  Ota  deed 
ofaaBlgnment  or  mortgage  made  by  ao  insolveot 
debtor,  that  It  was  madeCor  tbe  purposeof  hinder- 
ing, delaying,  or defraudtn a  creditors.  It  la  the  duty 
of  Che  courtto  instruct  tbe  Jury  that  tbe  deed  Is 
void,  and  tbe  question  of  the  tiaudulent  Intent  of 
the  nantor  should  not  be  left  to  tbe  deiermlnsUon 
ofthejury.    Olgelow  v.  Stringer.  40  Mo.  19G  (1887). 

On  theothe'rhand.  the  rule  la  equally  well  settled 
that  a  sale  by  a  debtor  to  his  credltorln  payment 
of  hii  clalmla  not  Invalidated  by  the  tact  that  It 
waa  mado  with  an  latent  upon  the  part  of  tbe 
vendor  to  delay,  binder,  or  defraud  bb  creditors 
where  auob  latent  was  not  known  to  or  partici- 
pated in  by  tbe  purohaser.  Thlswisihe  ground  ot 
decision  In  H.  B.  OlaSln  Co.  v.  Rodenbers.  101  Ala. 
Zli  (I8SS);  Warren  v.  Jonea,  88  Ala.  44«  (ISWi;  Chr^ 
tlao  r.Greeawood.  SUArk.  2B4. 7«  Am.  Dec  104 1I88I): 
Smith  V.  Jensen.  13  Colo,  iia  (1S80I;  Schroeder  v. 
Walsb.  ISO  IU.4(H  (1887);  Hanohett  v.  Klnuark.  118 
lil.  121  (IB8B1;  Kutalenbeck  v.  Hota,  S8  JIL  App.  tJS 
(1884);  Sialnbrook  v.  Duncan,  4S  DL  App.  344  (18<e); 
Wilson  v.Fawkaer.  38  III.  App.  488  (IBBOI:  Burtinv. 
nnmboldt  County  Bank.  TT  Iowa.  108  (ISSBi;  atl- 
zena'  Bank  v.  Bbutasei.  88  towa.  SOT  (1888):  Schram 
T.  Taylor.  Bl  Kan.  54TaSB8);  Beurmann  v.  Vao- 
Baten,44  Miob.  41W  asSOi:  Schroeder  v.  BobUit, 
108  Mo.  iSO  (iSSer.  Kooi  v.  Hunt.  18  Mo.  174  ilSSSt: 
Little  V.  Eddy.  14  Ho.  180  (1881);  Peters.Hlller  Shoe 
Casebeer.  G8  Mo.  App.  840  (ISaS):  Frank  v. 
Curtis,  H  Mo.  App.  848  a8H):  Botbell  v.Gninea,Si 
Neb.  198(1687);  Bank  of  Commerce  t.  ScblotfeUt 
40  Neb,  XU  11884);  Archer  v.  O'Brien.  7  Hun.  U* 
(1878):  Evans  v.  Kllgore,  3B  W.  N.  C.  879  (1881): 
Anderson  v.  PIlgrBtn,  41  8.  C.  4S  (1881) :  Haas  T. 
Kraus,  88  Tex.  887  ami:  Slnnear  r.  White.  8  Kerr 

(N.H.;   ■ 


'Idenoe  ot  coUuslon  in  the  frandii- 
iCby  llie  grantee  Is  neossaary.   Smltb  r. 

~  only  have  bad  notice  of,  but  must 

also  have  participated  Iti,  auob  fraudalul  InisoL 
TreuBCbT.  Ottenbnrg.Bi  Fed.  Bep.  MT,  8  U.  8.  App. 

408  a8>a). 

creditor  wbo  takes  ptopartr  fi«m  Us 


.,Cex>^lc 


1  T.  Wood, 


«11 


belongtng  to  id^oUffa.    Betened. 


Statement  bj  Bikrrod.  SpecUl  Jadge . 

Oq  the  15th  daj  of  Dacember,  18M.  Jonea 
A  FultoD.  a  firm  ol  mercliBiili  In  Hot  SprlDge, 
Ark.,  executed  the  [oUowiDg  Instrument : 

Enow  »11  nwD  bj  tbeee  presenta,  that  for 
andlnoonaldentfonof  tbeaumof  ^,000.00, 


■ood  mth.  I*  entttled  to  reoorer  tbe  value  tboreof 
rnimanotlieroredlMr  wbo  oaoeeetheproperty  to 
be  aelied  and  Bold  imderBtttobnient  aatliaiof  tbe 
debtor.    FurtfaT.Bnell,aWBah.HSaMei. 

And  a  bona  flde  parahaser  for  a  valuable  oon- 
ddetatbra  -witboat  notloe  BDder  a  deed  of  truiC. 
not  void  uiKin  tta  laoe,  cannot  be  aiTeaied  br  aer 
iDtecded  rmnd  at  the  gnutor  Id  tbe  trust  dead. 
BwlDg  V.  CbrrfU.  IS  Bmedee  *  U.  79  mO). 

80,  a  coiiTeyanoe  of  raal  eaiete  b7  a  buabend  to 
bJB  wife  In  paTment  of  a  reUd  debt  beM  by  ber, 
aKllDBt  bim.  wUI  Dotbeaet  aaldeao  ai  to  subject 
tbe  real  eetate  to  tbe  pejment  <  ' 
band,  uQlees  It  olearlr  aiipeara  that  ttie  wife  kueir 
of  tbe  aJleired  fraudulent  Intent  of  the  huibend  In 
DCinTeTiDK  the  real  eatste  to  ber,  and  took  tbe  oon- 
revnnoe  In  ord«r  to  delay  or  defraud  bM  oredtton. 
Llpperd  r.  Bdwarda.  N  lud.  1«  (isn>. 

And  mob  aoonTeyaaoe.  thoogb  BOcomiMDtedbr 
mmy  badsca  of  fraud,  will  not  be  tec  aeide  aa 
asalnit  credlion  wbeie  tbere  la  nothlnir  to  ebarge 
the  wife  witb  notloe  of  tbe  allegtid  fraudulent  Id- 
tentlon  of  ber  buiband.  Mejer  ~  -  ■ 
Ala.  ia>  11881). 

And  a  aoQTeraDoe  of  land!  to  1 
iafictlon  of  a  demaed  tor  diniaoee  against  the 
giaotor  for  alienation  of  a  wife's  alfeoUona  la  valid 
aa  against  oredlloie  of  the  jrrantor  wtaeie  no  fraud 
■ppeata  on  tbe  pan  of  tbe  butband.  Ckrllile  r. 
Gaakill.  1  led.  aS  (ISgS). 

And  the  Intent  of  a  husband  to  defraud  bla  eredlt- 
on  In  ooDveTlng  obattela  to  his  wife  equal  In 
vatue  to  moncTS  banded  to  him  by  her.  oonstalins 
of  tbe  pTooeeds  from  tbe  sete  of  ber  lands  and  tlin- 
bar.  whlob  be  tben  orally  promised  to  repay  with 
iQiemt  at  S  per  cent,  will  not  vitiate  her  title  un- 
Ine  tbe  participated  In  or  bad  hDowledge  of  such 
iQCeei.    State.  Brown,  v.  Hitcbell,  US   N.    C.  StT 

am). 

8o,a  conveyance  by  a  son  to  bla  mother  la  ftood 
u  siralnst  his  uredltoie  where    ' 


»  oredllor  tiavlnH  loaned  moneys  t 


it  variooe  tlmea  out  of  f  unda  whloh  she  re- 
ceived from  Ibe  eetate  of  her  buaband.  and  stood 
entirely  clear  of  aoy  deelnitoald  blm  In  any  fraud. 
Boe  V.  Uoore,  ^B  N.  J.  Eq.  a2B. 

And  a  parobase  liy  a  daughter  of  an  owner  of 
lands  at  execution  sale  with  moneys  furnished  by 
htm  with  Intent  10  defraud  his  oredltots  vests  title 
In  her  good  aa  against  such  creditors,  where  he 
wu  Indebted  to  her  to  the  eiteotof  tbe  amount 
furnished  at  the  time,  and  abe  purchased  the  lands 
for  a  fair  oonBlderaUon.  not  buylQgr  for  bli  ose.  and 
not  being  a  party  to  bla  fraudulent  Intent.  Sharpe 
V.  'Wllliama,  TO  M.  a  BT  (ISTTi. 


may  appropriate  bis  private  property  to  the  pay- 
ment primarily  Of  his  private  debts  In  prefereeoB 
to  partnership  debta  by  [raoRlerrtng  suob  property 
to  bliprivate  oredltors,  and  auoh  transfers  will 
be  valM  where  tbere  la  nothing  to  Iqpeach  tbe 
good  bith  of  tbe  granteea  or  10  abow  chat  they 
aided  In  any  ooncealnunt  or  fraudulent  intent  or 
purpoae  on  the  part  Of  the  grantor.  Auburn 
Kicb.  Bankv.  Fitch.  48  Barb.  Hfi4  rlBOn. 

Bo.  a  purpoae  to  defraud  credliore  on  the  part  of 
a  pledgeor  of  property,  not  participated  In  by  the 
pledree,  doea  not  alteat  the  pledge.  Rose  v.  Coble, 
PhlJI.L.SlTllSni. 

And  a  gamWiee.  wheae  deed  or  mortgage  waa  1 
81  L.R.A, 


executed  with  an  BOtnal  IntenttOD  on  the  pan  of  tbe 
grantor  to  Under,  dday,  or  defraud  oredltora.  mar 
retain  a  bona  Ha  debt  dne  to  Umaelf  out  of  the 
fund*  In  hia  hands  with  respeM  to  whieh  be  la  gnr- 
nlahed,nnleaabe«eoepted  the  tniat  with  koowtedge 
<4  tbe  grantoi^  fraudulent  Intention.  Prioe  v. 
Haatwaoo,  »  Ala.  US  lUW). 

And  a  oODveymnoe  of  property,  made  by  a  debtor 
to  par  •  debt  justly  due  by  blm.  will  not  be  held 
Cmuduleos  although  he  made  falae  repreeentatlona 
aatohlieondlcionBnit  inteniiona,  where  the  gran- 
teea In  auoh  deed  were  not  parlies  to  the  fraud, 
Cbouteau  v.  Sherman.  11  Ho.  3%  (I8I81. 

Bo,alao,a  mortgage,  trust  deed,  or  otber  security 
given  by  a  debtor  to  a  creditor  to  seoure  tbe  pay- 
ment of  bis  claim  la  not  Invalidated  by  an  Intent 
upon  the  part  of  the  debtor  to  defrand  his  other 
eredltors.  where  tbe  creditor  receiving  It  or  the 
beoeHclarles  thereto  did  not  know  of  or  participate 
In'auoh  fraudulent  InHmt. 

IMm  rule  waa  adopted  In  Bowel]  v.  Garden  »  Ala. 
100  <1M);  Coleman  v.  Smith.  SS  Ala.  S88  (ISIS): 
Governor  v.  Campbell.  IT  Ala.  tW  ilSSOi;  Christian 
V.  Qreenwood.  W  Ark.  258,  W  Am.  Deo.  104  (1881); 
Hempstead  v.  Johnaton,  LB  Ark.  U3,  SS  Am.  Dec 
158(1856);  Herkelrath  v.  Stookey.  S8  III.  4W  iini): 
Uelzaell  v.  WIltlamsoD.  BS  DL  SS8  aaflti:  Hrown  v. 
Kiler.  S  m.  « (18t)t>;  Straight  v.  Roberrx.  US  Ind. 
Sn  1I8M):  HcRidden  v.  Boea,  ia>  Ind.  HI  lieeO); 
atlwns*  Bank  vLRfautasel.BT  Iowa.  BIS  (18.-<5li  Kohn 
Bros.  V.  Clement.  »  Iowa.  lOi  1B82):  Hadley  v.  Ad- 
sit  (Ran.)  12  Fac  B88  {lUSj:  Tlrst  Mat.  Bank  v. 
Noia  fii  Kan.  m  ilSeS);  SUndard  Implement  Co. 
V.  Pariln  *  0.  Co.  H  Kan.  OS  11883:;  McLarren  T. 
ThomiMan,  U  He.  281  (ISUi^:  Eureka  Iron  A  S. 
Worka.v,  Bceanahan.  88  Ulch.  ISBilSTT):  Andrews 
V.  FOlmore,  46  Mich.  SIS  (1X811;  Adams  v.  Niemann. 
Id.  IBS  aHaii  BauamauD  v.  Hope.  20  Uo.  App.  1<B 
11888):  Jobnalon  v.  Dunn  [N.  J.)  EBAtLSSl  ilJH) 
Carpenter  v.  Uureo.  IS  Barb.  300  (ISSt);  Hall  v.  Ar- 
nold. IB  Barb,  an  iisea).-  Woodruff  v.  Bowles,  KH 
N.  C.  W!  (1888);  Ourrie  r.  Bowman,  »  Or.  8M  (18H)1 
Magovern  v.  Kicbard.  27  8.  C.W2  (1888);  Mtila  v. 
Haines,  a  Head.  Sffl  (laiai;  Bltli  v.  Valentine,  as 
Tei.63a(I88Hi:  Eraua  v.  Haaa. S Tei.  Civ.  App.d8S 
(IBM);  Ogden  State  Bank  v.  Barker  (Utah)  40  Pec 
TN  [IBBGt;  Paul  V.  Baugb.  8fi  Ta.  »5E  1188*);  Johnson 
V.  Hope.  IT  Out.  App.  Bep.  10  (ISWi;  Ez  parte  Gamea, 
L.  B.  12  Cb.  Dlv.  BIL  40  L.  T.  N.  S.  T8B.  CT  Week.  Rep. 
T44  llOT):  Hedman  v.  Anderson.  B  Neb.  3B!  0877). 

A  creditor  may  take  a  mortgage  from  his  debtor 
to  seoure  his  debt  In  good  faith  without  reference 
to  tbe  motive*  of  the  mortgagorln  girlnglt.  Punk 
V.  Staata.  «  HL  SBt  (1880). 

Affirmative  evidence  of  fraud  on  the  part  of  tbe 
mortgagee  muat  be  given  in  order  to  Invalidate  a 
mortflage  given  by  a  debtor  to  a  creditor  for  a 
v^uabte  oonalderatloo.  Siraiuht  T.  Roberta,  US 
Ind.  888  (IBM):  Chandler  v.  Oolcord.  1  OUa.  SeO  11808). 

lis.  to  avoid  a  mortgage  given  by  a  husband 

I  wife  to  secure  payment  of  moneys  received 
by  him  from  ber  aa  a  loan,  which  she  obtained 
from  ber  father^  eatateor  other  ootalde  aouroes, 
for  fraud.  It  la  not  enough  to  show  that  the  mort- 
gagor Intended  to  hinder,  delay,  or  defraud  bla 
"tors,  It  mnat  also  appear  that  tbe  mortgage? 

ved  tbe  mortgage  with  like  Intent,  and  the 
burden  of  proof  Is  with  tbe  one  alleging  the  fraud. 

an  V.  Uaxwell,  !1  W.  N.  C.  Ml  (1888). 

d  a  mortgage  made  by  a  husband  to  bla  wife. 


>  with   1 


ogle 


at 


AfiSANBAS  SUFRXME  OoDBT. 


Jax., 


to  be  paid  u  follows:  $4,893.66  credited 
on  the  debt  we  owe  Kice,  Stix,  &  Co.,  of  Bt. 
LouU,  Mo.  ;  (1,804. 7B  credited  Da  the  debt 
whicb  we  owe  Uie  Clark  Bhoe  Company,  of 
St.  Louis,  Mo. ;  I2T8.5S  credited  ou  tbe  debt 
we  owe  Pratt,  SImmoiiB,  &  Co. ,  of  St.  LouU, 


Ho.  ;  $147.00  U  be  paid  bf  tlte  i 
to  J.  R.  Joues,  Br.,  being  the  aroonnt  of 
our  debt  to  him  for  borrowed  monej ;  to  N. 
L,  CathrsD.  of  Norman,  Oklahoma  territory, 
■aid  purchaien  are  to  pay  $104.00  for  bor- 
rowed mooej  due  him;  $69.00  to  Haarica 


DrCirattor's  credltara.  Ii 
oriffatcee 


B    FIT. 


g-ood  In  Uie  taandB  o 
ai  not  preaent  at  the  ttme 
1  but  was  Id  Europe  and 
HoInCrre 


knew    noltilns  of  the 
Legoa,3eS.C.imafOi). 

So,  tbe  accc  pianos  bj  the  beneflclarles  In  ■  trait 
ileed  iif  Its  beoeflt  without  pertlolpallon  In  ot 
knowleiitie  or  any  purpose  upon  tbe  part  of  tbe 
grantor  lo  delruud  other  orL-dltora  renden  It  et- 

White  V.  Btt'ralng  iTcx.)  32  S.  Vr.  BOS  (18BS), 

And  a  morliiase  made  bj  a  part;  to  a  oontrsct 
who  baiaaslsdedltto  spcurethe  fulBh 
la  not  Boluntary  and  without  cooBldeistloa,  and  ti 
not  Toid  aa  aRsiust  tbe  mon^iree  In  the  abeence 
of  proof  of  a  fraudulent  latent  on  bis  part,  tbouvb 
the  morlgaRor  deslfnied  tbereby  to  defeatand  de- 
lay ble  oredlton.  Currier  t-  Taylor,  IS  N.  H.  18> 
(18*8). 

And  a  mortsase  for  a  suffiulent  coQBlderatlon. 
given  to  rearmngeand  aeoure  oenam  debta.  Klvms 
time  lor  the  payment,  la  not  fivudulent  and  void 


of  who  I 
wltll   B 


curing  the  eiPouMon  of  the  moriiraBB.  MonBg-han 
Bay  Co.  v.  DIoksou.  WS.  C.  Itfl  afOS: 

And  amorlgairc  glren  by  a  member  of  an  Innolv- 
enc  firm  who  bad  bought  out  bis  oopartuer.  to  bli 
lather  to  protect  him  aa  security  on  notes  fclven  to 
hlB  copHrtner  for  [be  oopartoer's  Interest,  and  a 
subsequent  oonveyaDoeoItbelaiHl  to  tbe  father  in 
aaDelacDon  ot  the  mortOMCe  debt  and  a  pretioua 
encumbiance.  are  not  fraudulent  and  Invalid  as  to 
oredlton  where  the  debts  assumed  equaled  the 
value  of  tbe  land  and  tbe  father  bad  no  notice  of 
tbe  Arm's  insolvency  wben  he  sl^ed  as  seourlly. 
Willis  V.  Heath  (Tex-)  18B.  V.  SDl  omii. 

80,  in  Chlaaom  v.  Lamcool,  9  lod.  ISO  (UBT),  which 
was  an  action  to  aetasidea  mortgage  as  fraudulent 
as  against  oredltors.  in  'which  an  instruction  was 
otven  not  requiring  any  participation  In  the  fraud 
of  tbe  morteagor  on  the  part  of  the  mortitagee  to 
vitiate  the  conveyance,  the  ooart  refused  to  set 
aside  a  verdlot  In  favor  of  the  mortgaftee  upon  the 
KTound  that  It  there  was  error  In  Uie  InatiucIIoD  it 
was  In  taror  ot  the  mortgagor. 

And  In  UcCreary  v.  Bklnner.  TS  loira.  411  (ISSai.  it 
was  held  that  an  instruction  that  before  the  Jury 
can  Und  fraud  to  eilatin  the  execution  of  a  chattel 
mortgage  by  a  husband  to  hte  wUethey  must  flnil 
thai  she  Joined  with  him  with  the  Intent  to  carry 
out  his  Durpoee  to  defraud  bla  creditors,  snd  actua) 
pan  1  dps t Ion  (herein  with  the  preienao  of  eeourlDg 
a  clslm  owing  to  her.  is  mlsleaduig  lo  tbe  use  ot 
tbe  word  -preiense." 

The  rule  adopted  In  Alabama,  however,  is  that 
cbe  qnntlon  of  the  existence  ot  a  trauilu lent  Intent 
upon  the  partof  tbe  parties     "'  —    '" 


or  In  absolute  payment  of  a  t>ona  Qde  eii!<tlng 
debt,  where  there  is  no  material  dllTerencetietwpen 
the  value  at  tbe  property  and  Che  amount  ot  the 
debt,  and  no  use  or  benefit  Is  reserved  to  the 
debtor.  Knowlea  v.  Street.  81  Ala.  SaO  iiaSB);  Pol- 
lock v.  Meyer,  Sa  Ala.  m  OaWj;  First  Nat.  BanIc  v. 
Smith,  ea  Ala. » (ISSOl;  Hodges  v.  Coleman,  n  Ala. 
103(18841:  Bamberger.  B.  JE  Cou  v.  Bohooiaeld,  UO  C. 
(i.  1(0,40  Led.  374(1805). 

And  that  It  la  immaterial  whether  the  grantor 
alone,  or  the  giancoi  and  grantee  both.  In  a  oon- 
veyance  by  an  Insolvent  debtor  for  the  payment  of 
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an  antecedent  debt,  devised  and  Intended  to  cM 
the  advantage  of  otber  credltors.i(  infant  tbeef- 
fect  ot  tbe  traasaotloo  was  solely  to  pay  a  deW 
honestly  due  and  the  property  waa  reoelved  bi  a 
falrand  adequate  price,  and  no  Inlereft  or  benefit 
was  reserved  to  tbe  grantor.    Pollook  v.  Heyer, 

And  tliat  a  tale  ot  goods  by  a  tatisband  to  htt  wlte 
in  abscluie  payment  of  adebt,  fora  falraud  ade- 
quHte  conaldentJon  In  which  no  Inlereat  is  re- 
served to  the  grantor,  will  be  sustained  agaioM 
the  creditors  of  the  husband  nDtwltbatanding  tbe 
freuduleat  intent  of  one  or  both  ot  tbeparttas. 
Meyer  v.  eulibacber.  TS  Ala.  IS)  '1884 1. 

So,  In  Werner  v.  Zlerf  usa.  1B£  Pa.  300  0804),  It  wan 
held  that  a  conveyance  or  payment  In  any  form, 
taken  by  a  creditor  from  his  debtor  to  secure  an 
actual  debt.  la  vshd  agalnatother  credltora  though 
he  knew  that  the  effect  would  be  to  poeipone  tbem 
and  that  the  dehior  Inteuded  it  to  have  that  eSrol, 
and  he  took  It  to  aid  the  intent  as  well  aa  to  iko. 
(ect  himaelt. 

And  (n  Jewett  v.  Notewani.  90  Bun.  19S  asni.  n 
wiu  held  that  the  aot  ot  a  bona  Dde  creditor  In  tak- 
ing aecurity  for  the  eiact  amount  ot  bla  debt  can- 
not be  fraudulent  as  to  other  credltora  no  matter 
what  tbe  Intent  may  have  been. 

The  cilsienoe  Ota  fraudulent  intent  ^jertldpated 
in  by  both  parties  to  a  transfer  Is  a  question  of  fact 
for  the  decision  of  tbe  Jury.  Leasure  v.  Oabtm' 
67  Ind.  874  (UJ7T1. 

iod  thejnry  may  take  Into  oomrideratloa  all  at 

3  acta  of  a  mortgagee  performed  after  tbe  mak- 

[  of  the  mortgage  as  bearing  oo  the  queaUos 

letberheparticipaced  In  any  fraudulent  intent 

the  part  of  tbe  mortgagor.   Shownuui  t.  IiM^  M 

Dh.USa8«U. 

n.  Wlto  ors  totuijU*  pMrehosars  wltMn  UM  jtoMtfa. 

Tbe  courts  ot  Ulslsslppl  aeem  to  have  adopted 

the  role  that  the  mere  setUement  ot  au  antecedent 

debt  without  tbe  payment  ot  any  imw  oooaldera- 

tloo  la  not  oufSolent  to  render  tbs  oKdltor  an  tn- 

at  purchaser  witbln  the  prolaotlon  of  tbe 

otatute  of  frauds.  Perkins  v.  Swank.  48  Hisa.  SO 
aani;  Pope  v.  Pope.  40  Miss.  SSt  (ISot). 

And  that  a  oonTayanoa  of  lands  or  chatlela  as  a»- 
curl  ty  for  an  antecedent  debt  doea  oot  operate  as  a 
purchase  for  value  units  the  purchaser  advanoed 
new  oonalderallon,  or  relinquished  some  pre- 
Ingsecurlty.  or  did  some  act  on  the  talthitf 
tbe  pu  rebate  whicb  cannot  be  retracted.  Hinds  v, 
pugh.  4S  Hlae.  X*  (1873). 

ndit  was  held  that  a  trust  deed  by  an  tnaolvent 
rcbaut  upon  bis  stock  of  good^  toseoure  a  bank 
past-due  iodebiedn ess  with  intent  t4>  place  tbe 
property  beyond  the  reach  of  oiedltora  le   vdd. 
If  the  oOcen  ot  tbe  bank  do  not  partlolpala 
strand,  as  It  is  note  purchase  tor  TBlnaaDd 
espeolally  bo  where  the  president  ot  the  tMuk  tbeo 
' '  ng  for  coUeotion  a  cheok  drawn  by  tbe  bi- 
nt advisee  against  the  employment  of  Ita  tegn. 
ttoroey  on  the  ground  Utat  he  is  tbe  attorney 
ot  other  credilon,  and  oonfederatea  with  tbe  ti>- 
eolventto  put  the  deposit  into  hie  banda  in  order 
o  place  It  beyond  the  reach  of  credltora.   BrlMer 
'.  Hoore{HlsB.)  IS  So.  GW  (leWI. 
The  courts  of  tbe  same  state,  bowever.  hold  that 
in  absolute  eitlDguiahTneut  of  an  antecedent  debt 
n  conaideratiun  of  a  simultaneous  transfer  ol 
property  oonatKutes  the  vendee  a  purchaser  for 
value  within   the  proteetlon  ot  tbe  statute   ol 


18M. 


Rick  t.  Wood. 


Ran.  to  be  paid  b;  the  pttrcbasen,  being  the 
unount  we  owe  biin  for  clerk  hire ;  |800. 00  to 
be  paid  bf  the  purchuers  on  the  debt  we  owe 
I^tI  Newberg  &  Co..  ot  LouUvllle.  Ey.  ; 
C40D.00to  be  psldbj  the  purchasers  to  Toor- 
beos.  Miller,  &  Bupel,  ot  ClDcluiiatl,  Ohio, 

frauds  tu  the  stune  extent  es  II  be  bad  paid  tt  Id 
moner.    Sou  le  t.  SbocweU.  Sa  HM.  £96  ilBTS). 

And  tbat  one  wbo  takes  H  eeourltf  or  ipeclfto 
pcopertr  In  BatlirfHCtloii  aud  dlscbarse  of  a  pre-ez- 
latln^  debl.whhth  la  tberebfeiUtisiirBlied.  laabaua 
fide  purobaser.  pcotect«d  by  the  statute  of  frauiu, 
and  not  atTeclad  by  previous  equities.  Love  r. 
Ihylor,  36  Hte.  6«7  aBUl. 

Aod  In  Burget  v.  Boyd.  ST  Ulss.  ISS  flSTS),  It  waa 
bold  that  eeouritr  tor  a  pre-exlBttng  debt,  wltbout 
a  new  .tongidecation.  does  not,  like  a  purchaie  fnr 
-value,  cut  off  aeoret  equities  and  frauds,  but.  unJega 
they  are  tdiown  to  exist,  tbe  redpient  le  equally 
entitled  to  proteotlou. 

And  it  was  beld  tbat  b  creditor  who  acoepta  a 
pledse  for  e  pte-eilstlni  debt  la  not  a  purdiaser 
toFTBlue  wIthiD  tbe  proteption  of  tbe  ntatute  of 
frauda,  and  tbat  tbe  TaUOlty  of  tbe  tnnaaetion  as 
■galnat  other  oredltOTB  of  the  pledireor  le  deler- 
mlnable.  not  alone  by  the  ffood  tat  tb  of  tbe  pledgse. 
tmtaleo  by  tbe  lawful  or  unlawful  Intent  of  tbe 
debtor  In  making  the  pledge,  tbouiih  It  would  be 
Otherwise  if  the  oredllor  took  the  property  as  a 
purcbaser.  entirely  relinqulabiug  hla  debt.  Harris 
V.  Lombard.  00  Hlea  Z>  aesn. 

But  tbi:  rule  tbat  a  ooereyaDoe  or  mortflrage  to 
pay  or  secure  a  pre-extatlog  debt  made  for  a  valu- 
able oouflderatlon.  Is  wltble  the  gtatiite  of  frauds, 
and  la  not  vitiated  by  a  fraudulent  Intent  upon  tbe 
part  of  ibe  Teudor  or  mortmffnr  not  pBrtlotpeted 
In  by  the  purehnser  or  mort^mree.  would  seem  to 
be  supported,  in  effect,  by  the  cases  clt«d  supio.  L, 
aod  la  directly  laid  down  and  acted  upon  In  Wood- 
ruff V.  Bowleg.  IM  N.  a  IffT  ilSSB),  and  Battle  v. 
Mayo,  KB  N,  C.  US  (l&SJ.  Potter  v.  Btevena,  tD  Mo, 
320(1801). 

And  Id  HoWllHama  t.  Bod|terB,tS  Ala.  8r(U»).  1t 
was  beld  (hat  a  debtor  bi  felling  elrcuiDstaiices 
may  make  a  mortgage  to  aeeure  tbe  paymnet  of 
pre-ezisiluB  debts  prorlded  It  la  reoetyed  !□  good 
faith  without  Intent  toaid  the  njortirsRor  In  bin- 
derRiK.  delaying,  or  defrauding  hla  creditors. 

And  Bueh  a  mortffaKe  Is  good  as  luraluat  other 
credttoie  of  the  tDOrtgagor  where  the  mortfragee 
bad  no  kDOWlcdge  of  soy  fraud  upon  tbe  part  of 
ibemorttfafrorand  acted  In  tbe  uloioet  good  lalth. 
McPadden  v.  Boss.  U6  lod.  311  i1b90). 

And  a  mortjtage  Is  not  rendered  fraudulent  as  to 
creditors  by  tbe  feet  that  It  waa  given  to  secure  an 
aoleoedent  debt,  and  the  mortgesee  koew  tbat  tbe 
mortgagor  waa  ilDanolally  embareaed.  Ctomelln 
V.  McCauley.  n  Ala.  5tt  n880j. 

So,  mortgagee,  aa  well  as  tiansfeia  ot  absolute 
title,  were  lutended  to  be  protected  by  tbe  pro- 
viKlons  of  the  Texas  sMIgnnient  aol.  I S.  providing 
that  If  the  purehaser  of  property  bought  tbe  same 
iu  good  faith  he  shall  be  beld  to  have  acquired,  as 
against  an  assignee  and  credltora.  a  good  and  valid 
title  to  snob  property.  Slmmona  Hardware  Oo.  v. 
Kaufman.  71  Tex.  131  (18901. 

And  a  mortgagee  or  an  accepting  beneficiary 
under  a  trust  rieod  la  placed  upon  the  leme  plane 
with  B  purchaser,  and  la  Included  wltbln  the  mean- 
ing or  the  word  "purchaser"  as  used  lu  tbeataiute 
of  frauds,  and  a  bona  Ode  creditor  who  baa  thus 
oblaloed  security  for  his  debt  will  t>e  protected  to 
thesameeileotasapurchaserfiigoodfaltb.  KrauB 
V.  Ha»s.  aTei.  Cly.  App.eeSilSM). 

Then:  Is  noobllgalloo  on  the  part  of  a  creditor 
whose  claim  a  debtor  la  willing  to  leaure  to  ex- 
amine Into  eny  of  tbe  droumatancee  for  the  pur- 
pose or  asoertaliilDit  whether  the  debtor  had  any 
31  L.B.  A. 


OD  the  debt  we  owe  thero ;  $826.00  to  ba  paid 
by  tbe  purchasers  to  M.  WoltftSons,  otCln- 
ciDDati.  Uhlo,  on  the  debt  we  one  them; 
1182.88  to  be  paid  bv  the  purchaaere  to 
Rothschild  Brothers,  of  St.  LouIb,  Mo.,  on 
the  debt  we  owe  them :    Now,  in  conaideia- 

u'terlor  object  In  view.   Aioher  t.  O'Brien,  7  Hnu. 
1«  (iSJS). 
And  when  a  mortgage  is  given  to  secure  a  debt 

pieeently  contracted  or  contracted  on  the  faith 
and  prom'se  tbat  II  should  be  given,  tbe  mortgagee 
Is  a  bona  flde  purchaser  for  a  valuable  considera- 
tion, and  as  such  entitled  to  protection  against 
equldea  of  which  he  bad  no  nolloe.  Colemau  t. 
Smith,  65  Ala.  WSrISTS). 

And  In  Levy  v.  Williams.  7S  Ala.  in  (18SEI.  II  was 
held  that  a  purchase  made  partly  In  payment  of 
an  antecedent  debt  and  pertly  for  money  paid  la 
subject  to  the  same  rule  as  purchases  on  a  new 
consideration,  end  the  payment  of  Ibe  past  debt  la 
■  drcumalauoe  to  be  conaldered  In  determining 
the  good  faith  of  tbe  trannactlon. 

In  Stlneon  v.  Hawklna,  13  Fed.  Hep.  8S3  {ISSB,  the 
United  States  district  court  ofthe  eastero  distriot 
ot  Missouri,  however,  held  that  a  mortgage  given 
tohlnder  or  delay  creditors,  both  the  morigagi>r 
and  mortgagee  knoiriug  tbe  fraudulent  purpoeo, 
cannot  be  upheld  aa  against  credltora.  the  mma 
rule  applying  to  a  mortgage.— especially  for  an  an- 
tecedent debt  ot  long  standing,  aa  that  w  bleb  ap- 
plies to  sale*  of  property. 

So,  it  was  held  that  a  creditor  who  takes  a  chat- 
tel mortftage  and  ananlgnmcnt  of  ecoouDta  cover- 
ing property  worth  from  SU.OOO  to  tlT.OOO  to  aeoare 
an  indebtedQeai  of  from  (I.XCD  Co  S2.D00  and  an 
Bdvanoe  of  cash  of  tSOD.  knowing  of  the  Ineolvency 
of  the  debtor.  Is  not  a  bona  flde  purchaser  wICbtn 
tbe  statute  of  frauds.  In  Herman  v.  HcElnney,  IT 
Fed.  Bep.7G8(18ni. 

And  Id  Uanhatlan  Co.  v.  Bvertaon,BPBlge,UT 
I18SJ),  Itwasbeld  that  where  acrt^Itorof  a  frand- 
uleot  graetee  of  re«l  estate  takee  from  btm  a 
mortgage  on  such  real  estate  aa  a  further  security 
for  a  pre-existing  debt,  he  Is  not  prolected  against 
tbe  lien  ot  Judgment  creditors  of  the  fraudulenc 
grantor  whose  Judgments  were  recovered  subse- 
quently to  the  fraudulent  conveyance  and  prior  to 
the  mortgage,  though  he  took  without  notloe  Of 
the  fraud. 

So.  creditors  )n  whose  favor  Jadgmenta  an  eon- 
fcned  sre  not  purchasers  for  value  who  cannot 
be  affected  by  the  fraudulent  Intent  ot  tbe  debtor 
unless  they  participated  therein.  Oalle  v.  lode, 
H  Hud.  511  aBWJ. 

m.  irftat  constitutes  porttelpaCtoih' 
a.  OenerDlli;. 

The  general  rulea  laid  dowD  tupm.  I.,  give  rise  to 
the  queallOD.  What  constitutes  such  a  participation 
In  tbe  fraud  ota  debtor  as  will  Int^lldate  a  oonvey- 
anoe  or  aecurlry  given  to  his  creditor  to  pay  or 


Thus,  a  creditor  who  purcbasee  property  from 
bis  debtor,  who  is  Insolvent  and  attcmptleg  to  dis- 
pose of  fala  property  to  defrsud  otber  credltora  tn 
bis  knowledge,  must  act  with  the  utmost  good 
faith.    Lewis  V.  Hughs,  IB  Kan.  maBEQ). 

Aods  security  given  by  a  person  Jo  Insolvent  cir- 
cumstances l>  not  Impeacbable,  unless  the  peisoti 
claiming  the  benetll  of  the  Irangactlon  had  noUcc 
or  knowledge  of  the  Insolvency  aod  did  uot  act  In 
good  faith.  Johnson  v.  Hope.  IT  OdC.  App.  Be|i. 
10  08001. 

And  a  chattel  mortgage  la  not  void  became  made 
with  a  fraudulent  Intent  oo  the  part  of  the  mon- 
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Arkakbab  SunuofB  Coubt. 
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tlon  of  Mid  nim  of  tS.OOO.OO  to  be  oiedlted 
to  and  pkld  u  lioreuld,  we  hereby  tell  and 
tniMfer  ud  deliver  to  Bloe,  Btix.  A  Co., 
Clark  Sboe  CompuiT,  and  Pratt,  Sfminona, 
i  Co.  allouretook  of  gooda,  wares,  andoier- 
chamllM  coDtained  In  our  storebouw  In  the 
city  of  Hot  Springs,  Ark.,  Nob.  618  and  81S 
Oentral  aTenne,  together  with  all  the  Bton 

ficor;  It  mint  also  Rppear  that  tbe  inorts«gc«  wai 
notacttDjilnrotidfaltbfroniKn  honertputpoae  u> 
apoure  bla  own  debt*,  but  wm  aiding  the  debtor  to 
deteat  bit  otber  oredltoia  by  ooTorliw  up  the  pio|>- 
erty  In  tomeimproper  way  to  the  debtor^  use  and 
benefit  Hauiaian  t.  Hope,  tDMo.  App. UB <Ua>). 
ItlaonlywbeoamorvaRetaBlTeDaod  reoetved 
with  the  Intent  to  binder  and  dettand  otedlton 
that  It  ta  Told,  aod  not  when  II  la  lakea  by  dw 
moTtgmgee  lor  the  honeet  purpoae  of  •eourlns  a 
Talldblaim  whatever  may  have  been  the  Intent  oC 
-      Currie   V.   Boirman,  a  Or.  8Bt 


And  a  oredltor  may  take  the  sooda  of  hii  deMor 
at  a  [air  price  In  payment  of  hla  debt  wbcse  be 
doea  BO  for  tbe  aole  parpvaa  of  oollectliig'  tt  wHb- 
out  reference  to  tbe  Intent  at  the  debtor  Id  tbOB 
dlipOBlllKOt  Mb  good!.    Btalnbrook  v.  DuDoan,  U 

HI.  App.  Ht  asm. 

And  a  parebaaar  who  aota  for  tbe  purpoae  of  aat- 
Itfylng hto own olalm  anloat  the  Tendor  laentl- 
tled  to  proteotlon  wbere  be  takes  without  notice  of 
fraud  or  ot  tbe  tiaiidulent  title  of  tbe  veodor,  or 
without  notice  of  facts  iuflltrienl  to  put  him  upon 
hiqulry.    HBDohett  v.  Klmbark.  USUI,  m  (ISSB). 

And  tbe  taet  that  the  primary  purpose  or  adebtor 
In  oonreylng  or  mongaglnB  property  to  a  oredltor 
Is  lo  prevent  some  other  creditor  from  aubJeotlDK 
It  to  the  pai^mant  ot  a  debt  due  him,  does  not  ren- 
der the  ttansaotion  fraudulent,  where  tbe  oredlt- 
or'e  purpoae  Is  solely  to  iret  payment  or  security 
rortheanmduehlm.  HaasT.  Eiaus,  86  Tex.  <H7 
OSH). 

So,  an  execution  oredltor.  securlaa  Hie  oolleo- 
tlon  of  bis  debt  wltb  no  other  purpose  than  to 
make  himself  safe,  ceonot  be  affeoted  by  an  nodla- 
closed  fraudulent  vurpose  on  tbe  part  of  tbe  debtor. 
Bvane  v.  SilRore,  a  W.  S.  C.  m  f  IBBl). 

Andaeredltor  of  an  Inaolrent  firm  Is  not  an- 
swerable as  eamlabee  to  its  creditors  for  taUns  Its 
■roods  In  payment  of  bla  claim,  where  he  was  aot- 
Ing  without  knowledge  of  any  fraud  and  for  tbe 
sole  purpose  of  securing  payment  of  his  olalm. 
taking  no  more  goods  than  was  neoeaaary.  HeU- 
man  v.  Dick.  W  Hol  App.  las  (leW). 

And  a  deed,  the  only  purpose  of  wbloh  was  to 
secure  and  protect  the  grantor's  brother,  to  whom 
be  was  largely  Indebted,  Is  not  fraudulent  as  to 
otedltors.    Giddlngsv.  Sears.  ll&Uass.  Ms  ilSTtl. 

lo  Impeach  tbe  paymeot  or  securing  of  an  actual 
debt  by  a  failing  debtor,  there  should  be  eildeoce 
tending  lo  show,  either  some  oiUer  advanioge  or 
benefit  to  the  debtor  bejoud  (bo  dlMtbarge  of  the 
ObllgstlDu,  orKune  other  benefit  to  tbearedltora 
beyond  mere  paymputol  bla  debt,  or  some  Injury 
to  ihe  oilier  triHllIor  beyond  pnstponement  of  bis 
debts.    Wernerv.  Zlertuss.lBSPa.  WOilSHi. 

A  morlgUEe  glreu  by  a  debtor  to  a  creditor  to 
secure  bis  claim  will  not  be  set  aside  as  to  oredltora 
In  the  absence  of  evldenoe  that  tbe  mongagee  had 
a  purpose  to  aid  the  friudulent  plana  of  tbe  mort- 
gBKor  in  addition  to  hie  piirpoBB  to  protect  himself. 
Kobo  Bros.  T.  aemenl.  S8  Iowa.  fiW  ilBKfi. 

And  to  render  a  mortgage  void  as  to  credttors.  It 
would  benec>8SHry  to  sbow  tbat  It  was  made  and 
contrived  with  Ibe  actual  Intent  to  hinder,  delay. 
and  defraud  creditors,  as.  for  inmance.  to  oorer 
upand  conoeal  tbe  property  of  tbe  debtor,  or  to 
raise  funds  which  were  to  be  kept  from  the  reach 
81  L.  R  A. 


flxtureB  and  flzturea  therein,  and  benby 
asBlgn  to  them  oar  lease  on  mid  ston- 
houae. 

WltneBB  oar  hands,  thli  10th  day  of  De- 
cember, 1890. 

Jones  ft  Foltoa. 

J.  B.  Jones,  Jr. 

Jeff  Fulton. 

of  prooess  for  eolleetiao  at  debts,  and  tbaa  ae 
mortgagee  participated  In  thta  Intent.  Hurtoy  t. 
Ikylor,  78  Ho.  S3B  (USSl. 

Anda  purobasebyaotedltcrframUt  debtor  toe 
'fair  piioe,of  no  more  than  IsneaMsajty  t 


k»  to  put  the  propervoQt  of  fba  reaefa  of 
endltota  and  approptiaie  It  to  Umaelf  wUli  a 
kttowledge  ot  auoh  fraudulent  darign  and  with  b- 
tanttofurttMr  li«  aoeoinplWiiMDt  ObrMian  t. 
Gnenwood.  B  Ark.  at,  T>  Am.  Deo.  KM  lUai). 

And  a  oranpcomlse  bj  a  ddNor  wltk  eertaln  ored- 
Itoia,  made  with  the  Intent  on  his  part  to  defeat  tbe 
oolleotlon  of  another  olalm  against  blm  whlofa  be 
did  not  think  be  was  morally  bound  to  pay.  Is  good 
as  to  tbe  oiedttoie  with  whom  he  oompromlaed. 
wbere  ttaey  dM  not  parttolpate  In  bis  fraudulent  la- 
tent, or.  having  knowledge  or  uotloa  ot  auofa  In- 
(CDt,  did  not  avail  tbamselves  of  Baah  knowledge 
for  tbe  purpoae  of  obtaining  a  petBOoal  advantagB 
to  tbemielvei  at  tbe  expenae  ot  tbe  debtor^  otter 
in«dllon.    Anderson  ▼.  PUgtam,  U  B.  p.  dB  (Unj. 

But  a  oredltor  ot  an  In 


sistB  tbe  ftaodnlent  debtor  In  aacrylng  out  bis 
fraudulent  purpose,  bis  pitferenae  so  obtained 
will  be  avoided  In  favor  of  otbar  credltoiB.  Al- 
berger  v.  White,  IB  tto.  MT  (IMBi;  RMter  v. 
Grlgaby.  1  Bush,  MI(UM);  Heyberg  v.  Jaoots,  tf 
Ho.  App.  US  aieo). 

And  a  mortgage  made  with  a  frandnlent  Intent 
upon  the  part  ot  tbe  mor^agor  to  obeat.  binder, 
or  delay  bts  eredltors,  and  aeoepted  by  tbe  mort- 
gagee  with  knowledge  of  tbat  design  and  with  in- 
tent to  promote  Its  aooompllahment  Is  «oU  as 
against  other  oredltora.  BIndskopf  v.  Vaughan. 
to  Fed.  Bap.  SH  aBBS);  Smith  v.  Bardy.  M  Wis.  41T 
OBTt). 

And  tbe  rule  Is  the  same  tbough  It  Is  founded  up- 
on a  perfect  oonalderatlon.  Hoore  V.  Williamson, 
U  N.  J.  Bq.  408, 1 L.  S.  A.  SSe  (1888);  Holt  V.  Ci^mer. 
84  If.  J.  Eq.  181  118811;  ttohmldt  V.  Ople.  SB  N.  J.  Eq. 
ISSdBSO);  David  V.  Birehard.  B  Wis.  tBZ  (US). 

And  tbe  fact  tbat  a  valuable  oonalderatlon  has 
been  given  tor  a  mortgage  or  transfer  ot  proptn^ 
Is  not.  as  a  proposition  of  law,  looonArteot  with 
the  ezlsleoce  of  an  intent  on  the  part  ot  a  debtor, 
or  ol  such  knowledge  thereof  on  the  part  of  tbe 
mortgagee  or  purchaser  aa  wlllavold  the  convey- 
anoe.  whether  tbe  oonaldcmlon  oonalsted  of  an 
existing  debt  or  aroee  in  any  other  manner.  Bill- 
ings V.  RuBsclI,  101  N.  T.  SX  (ISWI. 

So,  a  mortgagee  who  takes  amcngage  made  by 
amortga^r  with  Intent  to  defraud  bla  creditors, 
who  t>eside9  securing  his  owe  debt  undertakes  lo 
aid  and  assist  the  mortgagor  In  bla  fraudulent  pur- 
pose to  binder  and  delay  other  oredltora  oan  olalm 
nothing  under  It  aa  against  sucb  oredltors.  Hollne 
Wagon  Co.  V.  Bummell,  It  Fed.  Rep.  Ufi  1I88E1. 

The  whole  transaction  Is  vitiated.  Heybog  v. 
Jai-ohB,  mpra. 

Ho.  a  mortgage  given  by  a  debtor  to  a  creditor 
upoo  the  advice  of  the  mortgagee.  Intended  to  pre- 
vent other  creditors  from  enforcing  their  claims 
oot  of  the  property,  and  compel  tbem  to  wait  ud- 
tll  be  could  get  around  to  pay  tbem.  Is  void  as  U 
such  creditors.    FM)  v.  UcDonnea,  4»  UlBB.  Bit 


D,3r,zBabyC00<^Ie 


RioBT.  Wood. 


PoMtMloo  of  the  pmpertf  wu  dellTerad 
(mmedlitolT  M  the  »K«Dta  of  the  vendee*. 
Two  dkT*  Ikter,  ooa  June*  McGuire  eued  out 
kn  attadiiMM  agaimt  the  propertj  of  Jooea 
A  Falton ;  and  what  the  writ  of  attachmeDt 
oune  to  tbe  iheriff'!  hkod*,  before  lerrlDc 
It,  bedemuideduiiiideiDDUTboiid.  There- 
apoD  tlM  ■ppellMa.  Wood  A  HendeTMo.  ez- 
ecmted  uid  deliTcred  to  the  ^Mrlfl  the  fol- 
lowing InitrumeDt : 


Jones  A  Falton, 

Ve  undertabe  to  indemntfT  the  dierlff  of 

Oerland  oonntj  sgalnat  all  dunmgea  whldi 

be  tamj  niMsln  bj  reuon  of  the  le^j  of  the 

attadunent  herein. 

[Blnicd]  Jamei  B.  Wood. 
Dec  17,  laao.  J.  P.  HenderMn. 


AndBnoteanddMdof  truKarlTen  by  a  debtor  ' 
MiKoredltorwlIhlatent  to  delay.  biDder,  and  Oe- 
ftaod  otlier  oredltora,  It  lOU  u  to  tbooi  wbera  Um 
oredltorreoelvlDicltkDeworauob  fatentsnd  aided 
or  eMtOed    him  In  carrjlnr  tt  ont.    AII)«t«>  *• 

wute,  11T  ifo.  an  (uwi. 

And  wbare  a  debtor  couTeja  awmj  IiIb  proper^ 
with  latent  to  get  It  beyond  tbe  leaeb  </t  a  ptew 
tag  creditor,  to  a  poTcbaaar.  tbongfa  lor  nUue,  who 
baanotloeofauablDtcntlODandatda  tbedetitor  bi 
getting  hlB  proiMity  beyond  tlm  reaob  of  tbe 
sedltor,  iDoh  purcbner  pardolpataa  Id  tbe  debtor^ 
frand,  and  hia  ooDTeyanoe  wlU  be  held  T<dd  al  tbe 
liatanae  of  the  ondltor.  Ollkapta  t.  ADao,  n  W. 
To.  en  rIBK). 

80,  an  Intent  npoo  tbe  part  of  tbe  partlea  u>  hinder, 
delar.  or  defraud  oradltoia  la  sulOoleal  to  Innlldate 
a  mortfnoe.  It  la  not  neoi— ary  that  there  should 
atao  be  a  oombhiatlon  and  oonfedaratloD  between 
tbe  mortcairor  and  nortKBfree.  Hiaia,  Bind  rental, 
T.  Manert.  >  Ma  App^M  OSTII). 

And  the  crantor  and  tbe  grantee  need  not  be 
aMoated  tar  Uke  motlna  to  obeat  and  defraud 
medltors,  II  tbe 
kDowledge  of  facta 
tcqolry  and  lead  Uni 
delay,  or  defraad  tredlton,  tbe  aale  will  be  fiaudu- 
loDt  tbongh  be  parchaaaa  beoauae  be  oomldeTa  tbe 
pToptrtT  cheap  or  to  laTeBdebt  due  him.  De  Walt 
V.  Doran,  U  D.  O.  U>  (UK. 

And  a  cTeSttorwboialne  a  tdllof  aalefrombla 
datNor,  not  tortbe  parpoeettf  teeuiioK  tbe  amount 
doe  talm  and  tor  wblch  be  was  aeourtty,  but  tor 
apeenlatlon,  fa  a  mete  TOlunteer,  and  tbe  porebase 
wID  be  beld  taiTabd  aa  to  creditors  where  he  knew 
that  mortKacea  bad  been  made  by  tbe  debtor  and 
that  be  bad  been  prnaeod  for  the  retUement  of 
dalma  wfalcb  be  ooald  not  pay.  Bedhead  t.  Pratt. 
r2  Iowa,  (0(18871. 

An  Intent  to  hlnderand  delay  urMltora  which  will 
nralidate  a  oonreyaooe  by  a  debtor  10  ■  ctedltor, 
however,  muet  be  one  which  will  oiuae  an  unlawful 


ihell  r.  Tezaa  Ouatanty  t  T.  Oo.  (Tez.)  8D  S.  W.  ME 

amei. 

And  whether  or  act  nodoe  oe  tbe  part  of  the 
bebeSciary  In  atrnstdeed  of  apurpoee  on  the  Tan 
of  a  grantor  to  binder.  (tel»j-.  or  defeat  other 
oredllOTH.  would  defeat  chplr  claim,  dependa  upon 
tbe  chnraoieT  of  tbe  obstrucllDna  or  obetaclee  by 
which  Bucb  hlodreDce  or  delay  waa  Intended  to  t>e 
aocompllahed.  When  there  eilata  a  fraudulent  In- 
tent proper,  the  creditor  cannot  aid  In  eieoutlns  K 
byaeoeptlDg  a  mortgage  alren  for  that  purpose, 
bnt  ir  tbe  oonveyanoe  whloh  thedebtor  purposes 
h  no  more  than  the  law  petntte  blm  to  make,  tbe 
Inleet  does  not  oonatltiit«  the  traudnlent  Intent 
denounced  by  theatatute.  and  notice  to  the  creditor 
orancba  motive  la  not  notice  of  a  frauduleotlntent 
whlob  wUl  invalidBta  the  traiuactlon.    Ibid. 

And  a  deed  made  by  a  debtor  to  bH  falber-ln.law 
ai  trustee  for  the  purpose  of  preterrlDfr  a  oredltor 
la  not  Invalidated  by  the  fact  that  the  trunee  re- 
ceived It  witb  a  view  of  ooncealiDg  a  felony  00m- 
mttted  by  tbe  debtor  In  hie  trantaatlDns  with  bis 
orodlton  and  preventing  a  prosecution  therefor, 
If  It  wafi  not  ezeouted  with  the  oonourrenae  of  the 
<ahtl  9ue  inat  and  a  ktwwledge  of  tbe  motlvM 
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wards  aaaented  to  by  th 

to  suppress  lbs  proaeentlon.    Harbury  v.  Broota, 

»  u.  B.  T  Wheat  5K  >!•■  ed.  en  OaEti. 

Nor  la  an  asdcmneiX  Kiren  by  a  debtor  for  tbe 
pnrpoae  of  preftiriiut  one  orediior  over  another 
Invalidated  by  tbe  fset  that  It  was  made  and  re- 
eelved  hi  tbe  hope  and  expeciaiton  and  with  avlew 
tor  a  felony  oooneoled 


tiMlr  knowledge  and  e 

knowledge  of  tbemotlveBWhlabhillueoeed  tbe  as- 
signor and  wbieh  were  not  sesenwd  to  by  them 


preaa  or  forbear  tbe  proeeouUoo.  Brooks  t.  Har- 
bory,  H  U.  H.  U  Wheab  TS,  ■  L  eO.  OS  (!»):  Mar- 
burj  V.  Brooks,  Mtpra. 

b.  SttmrHtgapi 

Tbe  Intent  of  tbla 
tkw  of  when  and  tc 
preference  by  a  oreditOT  by  taking  a  to 
bis  debtor  br  way  of  payment  or  aeeurlty  win 
amonnt  to  a  partielpatlon  In  the  frandnlent  Intent 
of  the  debtor,  and  not  to  deal  wllh  tbe  broad  gen- 
eral question  of  prttCneneeaand  the  right  to  prefv. 

Tbe  aooeptanoe  by  a  ctedltor  of  a  transfer  from 
his  debtor  for  the  purpose  of  preferring  him  lit- 
Tolvea  no  fraud  on  other  creditors  where  tbe  pre- 
ferred oredltor  was  actualad  by  tbe  sole  pnrpoae  of 
SBonrIng  tbe  Indebtedness  due  hfan.  Behroeder  v. 
BobUtt,  lOB  Ho.  a*  llMBK  BriKham  v.  Hubbard,  lit 
Ind.  m  (imf,  8tO0fc«rowen'  Bank  v.  Newton.  U 
Oott>.S4Satm. 

And  au  Intent  by  a  mortgagee  to  obtain  a  prefer- 
enee  will  not  InTBUdata  the  mortgage.  Davis  v. 
Sohwarlz.  IKTJ.S. «.  WL.  ed.  n((UM);  West  Co«t 
Qrooery  Co.  v.  Sttnsoo  (Waib.)  4B  Pao.  H  (UHI. 

And  under  tbe  rule  adopted  In  Alabama  the  In- 
tent of  both  partlea  to  the  transaction  to  defraud 
□Iber  credttoTi  will  not  invalidate  It  where  It  waa 
bad  In  irood  faith  and  a  fair  price  waa  allowed  and 
00  reaervallon  made  In  favor  ol  tbe  vendor.  Bam- 
beraer.  B.  ft  Co.  T.  aoboolfleld,  UO  U.  a  IIS,  40  L.  «d. 
art  (IMBI. 

And  aa  absolute  mle  by  an  insolvent  or  falling 
debtor  to  hts  creditor  In  payment  or  an  antecedent 
debt  by  way  uf  prefereaoe  and  tor  a  fair  and  ads. 
quate  oonslderatlon.  without  reserving  any  In- 
terest, Is  an  act  which  la  Itaelf  legal,  and  Is  not 
vitiated  by  fraud.    Hodge*  t.  Coleman.  71  Ala.  ICB 

am). 

Tbe  danger  of  other  oredltors  taklna  a  debtor^ 

property  is  a  justlOable  motive  for  a  purobase  by  a 
oredltor  from  his  debtor  at  a  lair  price  to  Becura 
bla  claim.    Peaison  v.  Rookhlll.t  B.  Mon.  £M  llMA). 

And  the  principal  ease  goet  Btlll  further,  holding 
that  an  effort  on  tbe  pert  of  tbe  creditor  to  keep 
other  oredltors  from  flndlna  out  his  purpoae  doea 
not  Invalidate  the  trans fer.. 

So.  a  bm  of  aale  by  way  of  mortgaging  all  per- 
lonal  chattels  as  a  security  for  money  actually 
loared  Is  not  fraudulent  and  void  under  theslatute 
of  Rliabeth.  though  11a  object  la  to  defeat  tbe  ex- 
pected execution  of  a  Judgment  creditor.  Darvlll 
V.  Terry.  S  Hurlat.  ttt.m.lOL.J.  Exoh.  OB  (IMII. 


,.^lc 
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Aft«t  recelTing  tbe  lodeinDity  bond,  Hie 
■berill  levied  the  order  of  attaonment  upon 
pBJt  of  the  goods  meotloned  in  the  bill  of 
Mle,  of  the  value  of  $2(10.12.  Oa  the  20th 
daj  of  Februarj,  1891,  Rice,  iitix,  &  Co. 
and  tbe  other  vendees  roentioDed  Id  the  bill 

And  a  moTtgage  deed  ezecutol  br  a  debtor  for 
the  beaeUt  ofaomeofbto  credlton  ignotlDTSllialed 
UDder  that  natule  becaose  maile  la  eipecteUoD 
that  a  writ  of  sequestratlotl  would  Ueue  against  tbe 
pr<^»ertT.  Alton  v.  Harrtoon,  L.  K-tCh.affl,  3S  L. 
J.  Cb.  «»,  21  LJT.  N.  B.  ffiZ.  17  Weeic  Bep.  IDBt  aseei. 

80,  alpiefemiM  amonc  medltota  will  not  be  held 
Invalid  for  riaod  on  tba  part  of  the  debtor  alone. 
nie  pKfeired  oeitltor  muat  bave  partlolpBted  In 
tba  fraud,   rorraater  v.  Mooie,  n  Mo.  6G1  (18881. 

ADd>tb4fB0t  that  aErantor  was  emberniBBed  and 
In  taOlnff  alroumBtancea  would  not  Inralldate  a 
deed  made  br  blm  to  one  oiedllor  U>  tbe  eiclualon 
of  olhere,  provided  the  deed  wa*  made  In  good  faltb 
In  Fey>iieDt*of>n  honeatdebt  Totien  v.  Brady.U 
Hd.  ITD  (IBGO). 

Aoredllor  amj  piircbaae  blsaebtor'i  propertTln 
payment  of  bla  debt  as  laf  ely  aa  he  oan  take  It  br 
l^ral  proooB,  altboutrh  the  effect  of  tbe  tntnanctlon 
would  be  to  place  tbe  property  beyond  tbe  reaob 
of  oredttora    Elrtland  v.  Snow.  £0  COan.  US  (IS«J. 

And  the  (Bot  itbat  the  preferred  creditor  la  the 
debtor'a  wife  does  not  make  tbe  traoBacHon 
Creudulent,  and  la  not  evldenoe  ol  fraud.  Beoker. 
Btull,  r.,Xeager.  1  Super.  CL  <Pa.)  lOT  ilBSei. 

So,  a  prelerence  glvcD  to  some  credllora  over 
otbeia  by  ■  transfer  of  property  le  not  Invalidated 
by  the  fact  that  the  debtor  had  previously  been  en. 
gaged  In  a  scheme  to  defraud  his  oredltora.  In  tbe 
abaenc«  of  endeooe  tending  to  show  fraud  upon 
the  uart^of  tbe  preferred  oredltors  In  sofepting  tbe 
preterence.    Hard  v.  Fofltet.  WMo.  W  (18S9i. 

And  a  debtor  may  prefer  a  crediinr  either  by  way 
of  payment  or  security  «bere  It  la  dtsaaaoDlaied 
with  HcommoD'lawasa<gnment,aDawhereltlBnot 
Intended  or  Inade  for  tbe  purpcae  of  delaying  or 
defrauding  creditors,  and  so  understood  and  per- 
ddpated  In  by  the  creditor  taking  tbe  security. 
Eureka  Iron  ft  H.  Works  v.  Breaoaban,  M  Mich. 
480  088;). 

9th  a  debtor  may  give  preferenoeato  oneof  bis 
oredltore  br'a  fair  and  booeettrBuaferof  goods  and 
chattels  odoq  uate  to  tbe  payment  of  ble  debt  where 
DO  more  was  transferred  (ban  Is  aufflclentto  pay 
the  debtllmended  to  be  secured,  and  tb ere  la  no 
collusion! between  tbe  parties  to  oover  ibe  remain- 
ing property  from  the  claims  of  other  oredltoia. 
Bruce  v.  Smith,  S  Barr.  &  J.  IM  IlEOG). 

ADd  a  security  given  by  a  person  In  Insolveot 
olrcunutaocee  to  secure  an  actual  advance,  made 
without  notice  or  kncwledireof  tbe  Insolvency  and 
In  good  falTb,  la  oot  Impeachable  becauae  tbe 
moneys  advanced  are,  punuant  to  the  direction! 
of  tbe  Insolvent,  paid  over  to  ooe  of  bla  oredltora, 
wbo  thereby  obtains  a  preference.  Jobnslon  v. 
Hope,  IT  D.  C  App.  Oas.  10  {188»). 

So,  a  credllor  wbo  purchases  tbe  personal  prop- 
erty or  bla  debtor  without  (mud  is  entitled  to  tbe 
advantage  obtained  as  against  a  Juditment  con- 
tcaeed  by  tbe  debtor  to  auotheroredltor.  where  the 
purchase  wu  made  heloie  the  Isaue  of  eieoutlon, 
tbongb  Ibe  judgment  debtor  may  bave  acted  In  bad 
faKbtowardsbiiludgmeatcraditors,  the  purchaser 
having  DO  DoUoe  thereof.    Ball  v.  Bametc.  SB  Ind. 


property  from  bis  debtor  wbo 
atHocee  to  secure  bis  claim,  provided  bead 
faith  and  dues  oat  obtain  more  than  ta  Ji 
lilm.    Eurtiv.  Miller.  a>  Kan.  BI4(1BB1^ 

A  nd  a  mortgage  given  to  the  cashier  o 
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of  sale  brought  suit  in  the  Oarlaml  elrenit 
court  against  Wood  A  Hetideiaon,  to  leooTtr 
the  value  of  tbe  goods  levied  upon  and  aold 
br  the  sheriff  in  the  McOuire  cue.  The 
complaint  alleged  that  tbe  platmlffa  wen 
the  owners  of  the  gtxxla,  and  that,  wIwb  Mc- 

tosecnre  the  payment  of  notes  with  Intent  to  pav- 
fer  tbe  holdeia  ot  auoh  notes,  made  with  m  fimudu- 
lentdeslgn  or  with  the  mtent  to  hlndv  and  delay 
creditors.  Is  good  where  neither  tbe  trustee  nor  tbe 
owners  ot  the  notes  participated  In  Uw  fraud  or 
bad  knowledge  of  It.  Ogdra  State  Bank  v.  BarkB 
(Utah)  MFmo.  TN  OBBB). 

And  a  deed  ot  trust  exeoDtad  for  tbe  parpoaa  of 
preferring  tbe  oredttors  mentioned  therein  is  good 
aa  ngalost  other  oredttors  where  tbe  debu  pre- 
ferred were  bona  Sde.  and  oeltber  tbe  tnuwee  nor 
the  beneQdarlea  In  such  deed  had  notice  of  traud, 
perpetrated  by  means  thereof,  tbough  tbe  Iptent 
of  the  grantor  wb!  fmudulent,  BoDnentheQ  v. 
TeiasGuaiaoly  AT.  Co.  (a'ei.)aoa  W.«5|I'«6I. 

8o.  It  Is  not  fraudulent  for  a  oiedltor  to  aooeix  ■ 
oonveyanoe  of  propertr  ta  payment  of  his  debt 
from  an  Insolvent  detitor  which  will  dHappotnl 
other  creditors-  IDewellen  v.  Cnae.  K  Ale.  OT 
llBHl. 

And  a  oonveyanoe  by  a  debtor  to  a  oredltor  giv- 
ing blm  a  preference  is  not  Invalid  tboogk  (ba 
grantee  knew  of  tbe  Insolvency  of  tbe  debtor. 
Dana  v.  Btaoforda.  10  Cal.  SOB  (ISfiait  Wbeatan  v. 
Neville.  IV  Ca!.  41  ilSBll;  Crawford  v.  NeaL  1«  D.  B. 
tied.  36  L.  ed.  GG3  (18»1):  Fraur  v.  That  Aer.  tt  T»x. 
W  aSTSI:  Bamberger,  a  ft  Oo.  v.  ScbooUMd.  UO  O. 
&14S,«L.ed.8»(I8«n. 

And  thongb  tbe  effect  ot  tbe  prefereoM  dm?  be 
to  delay  his  other  aredltora,  where  Ibe  traoHOtkn 
was  In  good  faith  and  made  witb  tbe  Intention  to 
pn.vaprelerred  debt,  aod  witboot  any  secret  tniac. 
Crawford  v.  Neal,  supra. 

Provided  bedoee  not  come  within  tbe  problU- 
Uon  ot  tbe  bankrupt  law;  and  tbe  fact  tliat  tba 
debtor'iobleclmay  bave  been  to  defeat  fall  otedlt- 
OTi  will  not  Interfere  with  tbe  rigbt,  unkas  tbs 
creditor  la  cbargeable  with  notice  of  that  fact. 
Fraaer  v.  Tbatober.  fUfra. 

Where  property  goes  to  pay  an  honest  debt,  that 
nse  of  It  is  lawful  tbongta  It  may  cut  off  the  i  iiili  M 
of  all  others,  and  though  Intended  to  do  ao,  Ntob- 
ols  V.  Bancroft,  T<  Mich.  IDl  (18SS), 

A  bona  Dde  creditor  may  lake  a  oonveyaaea  of 
tbe  goods  of  bis  debtor  la  the  dlacbarge  of  bla  debt 
tar  a  fair  consideration  and  bold  them  till  other 
creditors  may  lose  their  entire  de bla.  without  r«f- 


(tthem 


<t  the  a 


been.    Wilson  v.  Pawkner,  SK  III.  App.  OB. 

And  the  mere  faot  that  a  creditor  hy  receiving  a 
deed  Irom  bis  debtor  ba*  obtained  a  praferenn 
over  other  equally  meritorlout  credltois,  or  that 
tbe  rransFerlo  blm  bad  tbe  efleol  of  hindering  and 
delaying  other  creditors  and  was  so  Intendad  by 
tbe  graotor.  will  not  vitiate  tbe  traoafer  where  tbe 
traoaactlon  was  In  trulb  bona  tide.  IgMaut  t. 
WtlllB.  66  Tei.  80S  0888':  Warren  v.  Jones,  61  Ak. 
US  (1880>;  Frank  v.  Curtte,  fig  Ho.  App.SU  OSH). 

And  a  oredltor  may  take  a  chattel  mortgage  M 
secure  (he  payment  of  bis  debt.  If  tbe  dabc  ha 
bona  Ode  IndetittdDees,  and  If  taken  In  good  ARli 
as  security  the  mortgagewUl  be  valid  although  tbe 
effect  may  be  to  delay  aod  entirely  deleac  other 
creditors  In  tbe  oollectloD  Of  their  claims  agalnat 
the  mortgagor.  Hadley  v.  AdsiKKDn.J  4t  PaaSt 
(ISOG  :  Staodard  Implement  Co.  v.  Farlin  A  O.  Oo. 
MKaD.essaensi. 

So.  a  purchaser  who  In  good  faith  lakes  the  prop- 
erty of  bla  debtor  at  a  fair  value  In  payment  of  aa 
hoD«st  debt  will  be  proteoted  against  creditors 
tbougb  his  claim  may  absorb  the  entire  pmpesty 
ot  the  debtor,  wbete  than  K  no  evldeDae  of  bad 


RiOE  T.  Wood. 


Ouin  sued  out  Iili  attactament,  the  sberift 
demsniled  kq  indeoiDlty  bond  beFore  serrlDg 
It,  and  that  tbe  defendania  executed  the  bond, 
and  tbat  thereafter  the  goods  were  taken; 
that  ther  were  ol  the  ralue  of  $260.13;  and 
aaked  judgment  for  that  sum.     Tbe  defend- 


ants, demurring  to  the  complaint,  and  the 
demurrer  being  overruled,  saved  their  exoep- 
ttons.  aud  afterwards  answered,  denying  the 
allegatlooB  of  the  complaint,  and  setting  up, 
further,  that  the  McQulle  attachment  waa 
•ustained,  and  alleging  as  a  further  defense 


faith.  BohrsDD  v.  Taykir.  U  Kan.  50  OBK):  Davla 
v.  MoCarUiy.  62  Ean.  lU  (leBSj. 

And  e  mortffsce  ^ven  tor  a  valuable  oonsldeia- 
tlon,  and  not  taken  for  the  porpoee  of  falndorlDg, 
defeating,  or  delaj-lng  credltois.  la  not  void  under 
tbe  etatule  of  Elixabetb,  thoojib  the  mortaracror 
was  iDBotvent  and  tbe  mortise  emhraoed  all  tbe 
debtor's  visible  propertr  and  b;  agreement  was 
notrecoided  for  forty  d^ra.  MaRovem  v.  tttobanl, 
Bf  a.  C  »S  JBBBI. 

Tbe  aoquisltlun  of  a  lien  on  a  part  or  tbe  ,wbote 
of  an  Insolvent'H  property  to  secure  a  boos  flde 
debt  Is  valid  BB  against  creditors  tbousb  tbe  debtor 
irave  It  wltb  latent  to  secure  tc  the  favored  credit- 
or an  sdvaotsffe  over  otber  creditors  and  thui 
binder,  delai'.  or  defeat  tbe  oollecllon  of  their 
debts.    Ellla  V.  Vslentiua.  «  Tex.  S3S  (1886). 

80.  a  debtor  has  s  rlgbt  to  prefer  one  creditor  to 
another  In  payment,  snd  bis  private  motives  for 
givtag  the  preference  ouinot  affect  tbe  ri«bt  If 
tbe  preferred  creditor  has  done  notblniE  improper 
to  procure  It.  but  &n;  unlawful  oonBlderst  Ion  mov- 
liur  from  tbe  preferred  creditor  to  Induce  the  pref' 
erence  will  avoid  the  deed  which  gives  it.  Uar- 
bury  V.  Brooks,  SO  U.  8.  T  WbeaL  SSO.  &  L.  ed.  fi2t 

asaa. 

And  preferences  iriven  to  certain  oredltors  in 
execoUnR  a  mortaaire  are  cot  evidenooot  fraud 
ihouKb  they  may  be  considered  or  tbe  Jury  with 
other  facts  sod  oircumslancee  in  tbe  esse  in  deter- 
mlolnir  whether  the  mortgage  Is  trauduleni. 
Haben  v.  Baishaw,  tS  Wis.  «n  (IBSOi. 

And  where  there  is  an  actual  debt,  tbe  Jury  can- 
DOt  be  permitted  to  infer  a  fisudulent  Intent  from 
the  mere  fact  of  the  payment  or  preference  given 
to  It    Wercerv.  ZIerfuss,lS;jPa.3ea(iaU). 

So,  fraud  witi  not  be  Imputed  to  an  honest  ored- 
Itor  who  la  preferred  by  a  falling  debtor  as  agalnnt 
another  creditor  who  had  been  promleed  payment 
by  Ibsdebcoroutotthe  proceeds  of  the  propen; 
■iBlBned  to  the  former  to  secure  him.  UcKeowu 
T.  Coogler,  18  Fla.  806  (lattj. 

And  a  transfer  of  property  by  a  debtor  to  hla 
creditor  fur  the  purpose  of  prelerring  bim  over 
otber  creditors  ia  valid  though  sucb  preferred 
creditor  knew  at  tbe  time  thxt  the  debtor  did  not 
Intend  to  pay  otber  creditors.  State,  Olaser,  v. 
Mason. »  Mc.  App.  821 IIBRTI. 

So.  an  Instruction  In  an  action  to  set  aside  a  sale 
for  fraud,  f  bit  If  tbe  vender  Intended  to  binder  or 
delay  his  oredltors  In  a  collection  of  their  demands. 
sod  If  the  vendee  knew  of  such  inl^ntion  snd  par- 
tloipeted  in  it,  the  transaction  waa  fraudulent  as 
to  creditors,  is . not  erroneous  as  taklugaway  tbe 
right  of  tbe  vendoe  who  was  a  creditor  to  take  a 
prerereuce.  tbougb  he  knew  hla  Kettlng  It  would 
binder  and  delay  other  creditors.  Hardwlok  v. 
coi.  SO  uo.  App.  w»  ^laasi. 

And  adeert  of  trust  given  by  a  corporation  to  se- 
cure pertain  of  Its  creditors  Is  valid  though  It  gave 
a  preference  to  and  secured  tbe  debts  of  seversl  of 
the  directors  who  panlcipated  In  the  resolution  of 
tbe  board  suthorizine  Its  execution.  Foster  v. 
Uullanphy  Planing  Hill  Go.  SB  Ho.  TV  08871. 

But  a  director  of  a  oorporation  whose  duty  it  is 
to  know  lib  financial  condition  cannot  avail  him- 
self of  any  dP reliction  of  such  duty  lo secure  a  per 
Bonai  Hdvanlage  over  other  crediiois  of  tbe  corpn- 
mtlon  by  taking  an  assignment  of  lis  property  In 
payment  of  bte  claim.  Clay  v.  Towle,  78  He.  86 
(1888). 

8o,  a  bank  having  a  claim  against  an  Insolvent 
81   I..  R.  A. 


Orm  which  la  oonsnited  by  aootber  creditor  with 
reference  to  eoUectlog  and  aecurliiK  his  claim  It 
not  legally  bound  to  disclose  tbe  existence  of  lis 
olalm  to  such  Orm,  but  msy  keep  silent,  and  pro- 
ten  Its  own  intereats,  provided  It  M  guUiy  of  no 
fraudulent  conduct  and  does  nothing  more  than  Is 
neoenary  to  Its  own  protection.  First  Kat.  Bank 
V.  Nalll.  a  Kan.  £U  ilaOBI. 

And  an  arrangoment  between  a  debtor  and  a 
oredlcor  by  which  tbe  debtor  glvea  the  creditor 
a  oootettlon  of  Judgment  which  Is  not  to  be  en- 
tered If  Che  debtor  eucoeeds  in  obtaining  from  his 
otber  creditors  an  eiteosloD.  but  may  be  entered 
on  the  confession  and  ezeoutlon  Inued  If  suob 
oredltors  refuse  such  extension.  Is  valid  and  effeob- 
nal  aa  to  other  creditors  where  It  was  nut  used  or 
Intended  to  be  used  to  Influence  the  negotlatloas 
of  other  creditors,  but  simply  designed  to  secure  a 
preterenoe  to  tbe  preferred  creditor.  Ueeksr  v. 
Harris,  IS  Oal.  2r8,  7«  Am.  X>ec  Slfi  (1881], 

And  tbe  BiBrmanoe.  by  stipulation  with  the 
debtor,  of  a  Judgment  for  an  honest  lien  debt 
against  him,  which  rceaits  in  a  Judicial  sale  uf  bis 
property,  notwltlislanding  tbe  Judgment  is  re- 
versed on  appeal,  belog  Id  eltcvt  a  transaction 
which  amounts  sfmp I y  to  thfculltcllonbya  credit- 
or of  hit  debt  by  t&ktuE  hlB  debtor's  property  U 
a  fuU  and  fair  valuation  and  by  force  of  a  prefer- 
enos  to  wblcb  he  was  legally  eatilled.  la  not  neoes- 
sarilr  Iraudulsnt  but  depends  upon  the  good  faith 
or  the  parties  and  tbe  abaenoe  of  a  tiauduleot 
intent,  which  are  questions  of  fsot.  Tn^lebart  v. 
Tbnusand  Island  Hotel  (Jo.  lOSN.  T.  461 118881. 

So.  if  a  debtor  conveys  to  a  creditor  property  at 
a  fair  valuation  for  tbe  purpose  of  the  payment  ot 
a  debt  due  him.  or  stKe  to  some  other  person  tor  a 
fair  price  to  raise  money  to  pay  debts,  which  by 
the  terms  of  tbe  ssle  tbe  purchaser  1*  bound  to  see, 
and  does  see.  le  al  once  appropriated  for  sucli  our- 
pose,  tbe  sale  cannot  be  said  to  be  one  made  to 
hinder,  delay,  or  defraud  dredllon.  though  the 
complaining  credltorg  are  ones  who  did  not  receive 
any  part  of  tbe  prooeeds.  Ellis  v.  Vslentlne,  (& 
lax.  1132  iisae). 

But  though  oradltors  may  accept  prvf  erenoes  to 

the  way  of  receiving  transfers  of  property  In  the 
payment  of  their  debts,  they  cannot  accept  (bem 
In  consideration  ot  terms,  eiprcea  or  Implied,  to 
further  tbe  plans  of  the  debtor  to  hindiT.  delay, 
or  defraud  other  creditors.  J.  W.  Butler  PaperCo. 
V.  Rabbins.  IGl  111.  588  (18Hi:  Alberger  v.  Whne,U7 
Ho.  ail  (1803);  Foster  r.  Grigsby,  1  Ausb.  8S  (1886). 

So,  (he  rule  that  a  debtor  has  a  right  to  pnfer 
one  creditor  to  another  Is  subject  to  tbe  qualiQca- 
(lon  tbat  II  must  he  done  openly  and  fairly,  with- 
out any  ether  object  tban  the  fact  on  its  face  em- 
braces.   Banoook  v.  Humu.  15  Tex.  Wl  (1B65!. 

And  the  faoc  chat  a  preference  by  an  Inaolveot 
by  way  ot  a  chattel  morttrage  upon  bis  goods  is 
kIvcu  to  a  liona  Qde  claim,  is  not  alone  snfflclent  (o 
liroteot  tbe  mortgagee  where  he  was  at  tbe  time 
of  aoceptlng  tbe  security  aware  of  aod  partici- 
pated In  tbe  purpuse  of  the  mortgagor  to  fraudu- 
lently delayer  defeat  the  clsimsot  other  oredltors. 
Laodauer  v.  Mack.  4S  Neb.  ISD  (1895>. 

And  a  mortgage  given  pursuant  toand  (ooarry 


creditors.    Feldman  v.  Oamble,  W  N.  J.  Bq. 
M  <18T5). 
And  a  Btlpuiatlou  In  a  trust  deed,  glvlngapiefer. 


,,gle 


«18 


<,air«inn»  tiuraMME  COQRT. 


tlut  the  Mle  br  which  Rioe,    8Ui,  A  Co. 
etflt.  olAimed  the  gooAa  ww  franduleat. 

Upon  the  til»l  of  tho  caae,  It  appeared  from 
the  erideDce  that  earlj  in  Deoember,  1890, 
Jones  A  Palton  mote  to  theit  creditors,  uk- 
Ing  an  extentloa  of  time  la  which  to  p»j 


Ciiik  Shoe  Companr,  and  PrUt,  E._ 

&  Co.,  all  of  St.  LoulB.     When  the  1 

reached  St.  Louie,  theee  three  Brma  consulted 
in  regard  to  the  tMBt  course  to  pnrsne  in  HM 


miA  omdliora  m  wQl  on  TeodTlns  one 
Oielr  deUe  leleMB  theoUiaTbRU.nndenlt 
Totd  M  to  otber  oradltora.    Pal- 
mer t.  Olln.  B  Jodm,  Hg.  TO  (Uni. 

A  promlM  br  a  debtor,  made  upon  obtatnlns 
credit  from  a  creditor,  tliat  be  vould  protect  lilm 
tf  sDrtblng  ever  ooourred  by  which  he  wia  not 
able  ra  par  hie  deMi.  and  that  tt  he  met  wKb  loaM* 


he  waa  Ukeir  to  beoome  IneolTent,  will  not  lovall- 
date  tbe  preCerenoea  sl*«ti  to  eooh  creditor  upon 
the  debtor  MbeeqneotlrbeoomlntlniolTeat.  Smith 
T.  Cralt,  IT  BM.  Bep.  lU  (IMS):  Smith  t.  Mnnroe.  1 

App.DiT.  nam). 

And  an  acreement  betwc 
oorpontloo  aod  a  oredltor, 
paD7  waa  orgaalied.  In  oonalileTatlon  ot  (ooda  tar- 
niehed  b;  the  oredltor  on  credit  upon  which  It 
commenced  bualneaa.  and  the  promlae  ot  an  addi- 
tional loan.  U  needed,  that  II  tbe  corporation 
■liould  become  Invdvod  or  be  nied  for  any  Indebt- 
edneaa.  notea  beM  1^  luoh  Gredltor  ahonld  become 
Immedlatelr  due  nntaaa  aeoaied.  followed  br  an 
aaalsnmeottoaaab  ctedltor  preterrioR  hla  claim, 
does  not  of  Itaelt  operate  *•  a  fraud  upou  other 
credlttnBi  though  nwh  BffieemeDt  wu  kepi  eeanit. 
TtiClK  T.  Boeaman  &ca.  12  Hoot.  4M  iISB). 

In  Teltlv  r.  Boeaman  Broa.  nipra.  IHrmnrrlnaifilt 
T,  Bhermao,  106  U.  8.  US,  M  L.  ed.  Utt  (IMS),  tnfra. 
IIL 11.  WBi  dUtrngnHbed  upon  the  Rround  that  the 
queaUon  Involred  In  that  ome  related  to  an  actual 
conveyaooe  by  way  of  mortsase  of  real  estate  of 
Kteat  value  havlnx  beeo  made  by  a  debtor  iben 
loaolTenl  to  the  knowledge  ot  ttie  mortcasiee, 
wnlob  mortease  b; 
withheld  from  record. 

But  a  trust  deed  Riven  punuant  to  a  morlKage 
under  which  a  leoder^f  mone;  wag  to  be  preferred 
In  iuofa  deed,  to  be  glvea  br  the  borrower,  both  aa 
to  the  money  lent  and  as  to  previous  Indebtednen. 
Ii  eotdrely  veld  aa  acalnst  ctedtlors.  though  the 
prevloug  loans  were  made  lo  rood  faith,  where  tbe 
lender  knew  at  the  Ume  that  the  borrower  (raa  In. 
Boiveot  and  that  the  truat  deed  waa  made  with  In- 
tent to  defraud.   Owlnr  t.  Teague  (Iez.>  tt  3.  W. 

And  an  arraDBemeot  between  a  creditor  and  a 
debtor,  tbe  debtor  betofr  loeolrent  lo  the  koow- 
ledge  of  the  or^itor,  by  whloh  the  creditor  agreed 
to  advance  aoch  anma  of  money  m  the  grantor 
migbtneed  In  the  pmeeoutloQ  of  a  tiualneas  enter- 
prise within  a  deelgnated  time,  the  debtor  promis- 
ing tbat  (be  proceeds  of  sales  In  the  meantime 
should  be  paid  to  the  oredltor,  and  thai  If  he  gbauld 
become  emOarraMed  he  would  pay  him  In  prefer- 
ence to  Olhec  oredltora,  U  fraudulent  and  void  as 
to  such  creditors,  wbere  the  creditor  mlgbt  have 
known  that  tbe  proposed  scbeme  ot  buslnem  In- 
volved beavy  purobssea  oo  credit,  when  credit  waa 
Dot  merited.  Krtppendorf  v.  Hyde,  a  Fed.  Rep. 
TB8  (IBSftl. 

As  to  tbe  effect  ot  aocepdng  a  prefereuoe  under 
the  bankruptoy  and  Insolvency  laws,  aee  tnfra, 
XL,  Portlcipallan  uTider  bonhn^ev  and  <nsDl- 


ps  (tf  frawl,  tnsoliienov.  t 
Tbe  mere  knowtedge  of  a  oredltor,  to 

transfer  ot  goods  la  madeby  adebior  In  f 

of  Ui  claim,  tbat  the  debtor  tbereby  loteuds  t 
SI  L.  R.  A. 


binder,  delay,  or  defrand  hla  credltoiK  does  n 


amonot  to  partlolpatlon  In  tt 

This  Is  tbe  rule  laid  down  In  Sexton  t.  AndenoD, 
W  Ho.  an  (1MB),  and  BanlMd  v.  Whipple,  U  Allen. 
IS  OMT).  and  It  waa  upon  this  ground  Utat  the  pais- 
dpal  caae  waa  decided. 

And  that  a  creditor  may  purobase  gooth  ot  hla 
debtor  tor  the  ourpose  of  Mtlerytng  hk  Claim. 
though  he  knows  or  ought  to  have  know  tite  ob- 
:ect  of  (be  debtor  In  making  the  Mle  to  be  to  da- 
feat  other  crediton,  wham  he  I*  actuated  only  by 
a  deaire  In  good  t&lth  to  seoare 
boneat  debt.  K  held  In  first  Hat  Bi 
Ala.  ST  (laOf.  HomtbaU  t 
(18661:  Wood  V.  Keith.  «  Aik.  ttS  (U»R  CtarMlan 
V.  Grecowood, »  Ark.  SB.  It  Am.  Deo.  lU  (UtU: 
Gray  v.  St.  John,  86  IIL  as  <18»i:  WIndinUler  v. 
Chapman.  U  BL  App.  ITS  (UBO);  Chapman  v.  Wlnd- 
mlUer,  9)111.  App.  Bn(lBB8)i  Worland  v.  KlmbetUa, 
«  B.  Hon.  KB.  U  Am.  Deo.  T»  ilMS);  Uolmes  T. 
Braldwood,  K  Uo.  010  0881}:  Albert  T.  Beael,  88  Ho. 
UO 11886):  Morgan  v.  Wood, 88  Mo.  App.  a»(18en; 
Eeodall  V.  BaltlB,n  Ho.  App.  ill  (WT):  Koower  t. 
Central  Nat.  Bank.  IM  N.  Y.  Nie  [IBBl);  Dndler  v. 
Dantortfa,  «1  N.T.  SB  (im*):  Babln  TODlumMa  Btvcr 
Lumber  &  F.  Cc.  »  Or.  IB  {1N8):  Uhler  v.  Haultalr, 
X8PB.4SI(18Bi);EteyDoldiv.Wainnnn(Tei.)X3.W. 
m  ilBH):  Owens  v.  Clark.  7S  Tex.  M7  ilBMM;  Smltb  r. 
Whltfleld.  ST  Tex.  1S4  <US6);  Bdwards  v.  Dlokean.«i 
Tex.  fllS  (1888);  Lewy  v,  Flschl.  BE  Tax.  811  (I88S); 
Tisdert'  Mat.  Bank,  v:  Day,  7Tex.  fSv.  A|>p.9SB 
(lauj;  Hamilton-Brown  Shoe  Oo.  v  Whltaker,  < 
Tex.  Civ.  A  pp.  880  il8>8k  Sbeller  v.  Bootbe.  18  Ha 
T4. 88  Am.  Kep.  181  (1880):  Slate.  Glaser,  T.  Mason.  M 
Mo.  App.  8^1  ilBST). 

Id  Ubler  v.  Uaulfalr,  ntpro,  Aahmead  v.  Hean.ll 
Pa.  «*  (ISSO).  holding  to  the  contrary,  was  over- 
ruled as  not  being  the,  law  of  the  land. 

And  tbe  game  rule  applies  though  the  creditor 
knew  tbat  the  conveyance  would  deprive  the  debtor 
of  the  means  of  Trying  other  creditors.'  FliatNat. 
bnk  V.  Smith.  Chapman  v.  Wlndmlilcr.  Sabin  v. 
Ojlombla  River  Lumber  k  F.  Co.,  Smith  v.  Whlt- 
fleld. and  Lewy  v,  Fiscbl,  mpm;  Ftrat  Nat.  Bank 
T.Lowrey  Bros.  86Neb.SKl  (IMSiiSeamanv.Noleo, 
88  Ala.  18311X80). 

And  though  tbe  grantee  knew  that  tbeeOect 
would  be  to  binder  and  delay  ether  credttoreot 
the  vendor.    Hoes  v.  Sedgwick,  BBOaL  MT  (IBBSt. 

Itmust  also  appear  tbat  tbecredltor  In  some  way 
participated  In  the  fraud,  astoat  there  waa  a  pur- 
pose, beyond  ibe  mere  effort  to  collece  hla  debt,  to 
aid  the  debtor  In  defeating,  delaying,  or  defraud- 
ing other  creditors,  or  to  protect  the  debtor  aa  well 
aatalmself.  Holmes  v.Btaidwood,8£Ho.aO  (1861). 

A  creditor  who  obtains  property  or  aecurity 
from  his  debtor,  who  islnsolvent,  In  payment  ot  an 
honest  debt,  where  tbe  deblpr  acted  with  tbe  de- 
sign of  delsylng  or  defrauding  otber  creditors. 
will  not  loee  bisprefei«Dceby  reason  of  notice  of 
the  wrongful  deeign  of  toe  debtor,  toough  tbe  pay- 
mept  of  tils  debt  may  absorb  toe  eotlre  property  of 
toe  debotr,  where  bis  only  pnrpoee  waaU  obtain 
satlsfaocton  or  security  for  bis  own  debt.  Haale  v. 
CoDoor,  68  Kan.  ns  (laW). 

Thus,  wbere  goods  are  taken  in  satlafactlon  of 
bona  flde  debts,  actual  participation  by  the  cred- 
itor In  the  fraudulent  inlent  of  the  debtor  Igneoea- 


Rick  ▼.  Wood. 
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Rioe,  Btlz.  &  Co.  tent  th«lr  kgeot 
Springs.  WbflD  he  uilTod  there,  an  tbelSth 
of  Dooember,  he  went  to  the  itore  of  Jone* 
ft  Fultoa,  and  ahortlf  kftarwuds  met  the 

mrr  to  nuke  hla  acceptanoe  of  the  toods  fraodir . 
leat.  Simple  knowledis  !■  Dot  eaoncb,  u  he  hai  a 
tiBtat  (a  look  Bfter  hb  own  iDteraM  and  need  not 
QDoeuIt  thon  ot  other  oredlton.  State  v,  UaaOD, 
lU  Ho.  ffil  aMh. 

Ana  a  debtor  ma?  ■eonre  ■  debt  br  ■  TOJuatar? 
nle  to  bla  ccedltoT.  IhonKb  ttae  oredltor  knew  that 
Ills  obleot  in  nuklDB  Ibe  Mle  wai  to  deprive  blm- 
•slt  of  the  meanl  or  ftjtag  other  debta,  ii  tbe  pur- 
cbaaer  would  be  preau  med  to  have  acted,  not  with 
a  purpoae  to  defraud,  but  to  aeoure  hlniBeir* 
ChrlaOan  T.  QieenwooO,  S  &rk.  OB,  n  Am.  Deo. 
lOi  (UBU. 

And  a  aale  and  dellvirr  of  coode  br  a  debtor  to  a 
oiedltor  In  ntlataotion  of  an  boneat  debt  cannot 
be  eraded  by  otber  oredttora  iiDleaa  made  and  re- 
ceived witb  Intent  in  fact  to  defnnd  them,  aod  tbe 
laot  that  one  ot  tbe  preferred  oredKon  wM  tbe 
debtor's  wife,  doea  not  affect  the  queathn.  Jewell 
T.  EnlKbt,  U8  U.  8.  (M.  81  L.  ed.  too  0887). 

to.  the  knowledae  of  a  bank  ac  the  time  of  tba 
aseoniloo  ot  a  deed  ot  mat  to  It  aeoorlnc  a  debt, 
that  the  propMtr  covered  br  tbe  deed  wai  fraudu- 
taDtlT  proonred  bf  tbe  giantor,  b^vtber  with  Ita 
kDowlMlKe  of  tbe  Inleotlon  of  tbe  jtranfor  to 
defraud  Ita  othemedHon  In  maklDv  tbe  deed,  doea 
not  invalidate  It  where  the  debta  Moured  were 
honeet.   Stokeav.  BunM(Ho.)3B&  W.tfoonij. 

And  a  eon  who  takea  a  oonveranoe  from  hit 
father,  made  with  inieotsfltat  to  pietereuobMHiaa 
aoredlior,  and  second,  to  plaoe  the  realdue  beTOi>d 
the  reach  ot  bu  other  otedlioia,  ot  whtoh  Inteat 
tbe  son  had  full  nottoe,  It  proteotod  to  the  extent 
of  his  tatbei's  IndebtedneM  to  bim.  but  not  In  tbe 
additional  parmeat  made  hj  him  at  the  time  of  the 
tianator.    Miler  v,  Walv  IT  Kj.  L.  Bep.  801  ( 18861. 

And  where  a  nle  Is  made  Id  fraud  of  theincdlt- 
on  of  the  vendor,  and  so  iDleaded  by  tbe  pur- 
obaaer  also.  It  la  neonaarj  to  prove  tbat  a  mortga- 
■ee  derlvlns  his  Mile  from  such  purcbaaer  had 
knowledge  of  and  participated  In  the  fraud  Id 
Older  to  invalidate  tbe  Mle.  It  Is  not  aufficlent 
tbat  the  mortffasee  bed  reasonable  oauee  to  know 
of  tuob  fraudulent  Inteot    Carroll  T.  Harward. 

lu  Mass.  in  lima). 

Notloe  of  n  fraudulent  transfet  of  properl)'  will 
dot  preveot  a  bona  flde  oredltor  from  purebaslngr 
tbe  goods  so  tranalerred  In  perment  of  an  honest 
debt,  or  from  taklDB  them  Id  ezecutloD.  Btark  v. 
Ward.  8  Pa.  SiS. 

So.  tbe  same  rule  applica  to  mortssgee  and  other 
securlttee  taken  br  a  debtor  from  a  oredltor  aa  tbat 
applrfng  le  absolute  IranaferB  lo  iMrmeot  of 
debts.    Bn^T.PermTei.iaS.  W.7«a8WI. 

And  a  mortRSEG  or  otber  seourltr  iriven  br  a 
debtor  to  a  creditor  to  wbom  a  bona  Sde  debt  Is 
due,  wblch  >s  taken  for  the  purpose  of  seouMDit  ii. 
and  not  for  the  purpose  of  aiding  tbe  debtor  to 
blndar,  delar.  or  defraud  other  creditors,  ts  valid 
when  the  debtor  ban  Oie  right  to  prefer  a  creditor, 
though  tbe  morittatree  had  knovledite  or  notloe, 
selual  orconstruotive,  of  the  mortgeiror's  f  raudu- 
IsntlQteot.  Chase  V.Walter?.  a8Iona.«0(18mj:Olm- 
•uad  V.  Matllson.4fi  MIcta.  617  'I'.Sll:  Moline  Wagon 
O).  T.  RumraeJl.  II  Fed.  Hep.  l.U  ti^ar.  Alberger  v. 
While,  ur  Mo.  -Ml  iiaesi:  DeenoK  v.  CiiU\m,  %  Mo. 
App.  TS  ,imn:  Sahin  v.  Columbia  River  Lumber  F. 
(^.  SB  Or.  la  (1893,:  Rook  Islund  Plow  Co.  v.  Hill 
iT*i.)  Ks.  W,  3U|I»S):  Byrd  v.  Perrr.  •iipra:  KIder 
V. Hunt.  (Tei.  Civ.  App.  338 11894);  Hiii»mimpv.Mo- 
Hne  Wbboo  Co.  ISl  IT.  S.  JIO.  30  L-eil.TTl  (1886);  Kus- 
•el  V.  Leiion,  56  Mo.  App.  541  ilSW'. 
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repreaentatlvea  of  the  Claik  Bboe  Compaor 
and  Pratt,  Simmons,  A  Co.  Thew  partlM 
entered  Into  an  eiteDsIve  iDTNtlffatlon  of  the 
flnanclsl  standing  of  Jones  A  Fulton,  aa  they 
Mf,  to  determine  whether  the  ezteualon 
■hould  be  granted.     AtKr   looking  Into  the 

And  tbe  rule  la  also  the  same  although  he  knows 
that  tbe  effect  will  be  to  delar,  hinder,  or  defeat 
otber  creditors.  Alberger  v.  While,  ntpro;  Pint 
KBt.  Rank  v.  Lowier  Broa.  SB  Neb.  9)0  aSSB). 

He  most  also  have  parcldiMted  Id  the  fraudnlaot 
dealKn  or  tbe  debtor,  and  Intended  to  aid  and 
Bbert  the  fraud.  Deerbg  v.  Collins,  88  Ho.  App.  71 
0888). 

II  a  mortcagor^  Intention  In  "ib'i'"B'  a  mortgaAe 
was  frauduWt.  and  the  mortgagee  knew  II,  Um 
oonolualon  tliat  he  participated  1a  It  don  not 
necBBsartlj  reeult  therefrom  or  from  the  fact  that 
It  was  not  Deoeasary  to  secure  the  mortgagee^ 
debt.  WnrUndv.KlmberllD,«B.Hon.«ae.UAm. 
Deo.Tn(I8Ml. 

And  a  mortgage  which  la  valid  on  Ha  faoe,  and  la 
Booepled  br  tbe  nortgwee  wttbont  aor  secret 
tmst.  or  understaading.  or  ooDDlvanoe.  or  pattM- 
patloo  In  tbe  frandaleot  Intent  ot  the  mortgagor, 
but  tor  the  mere  purpose  <tf  seoaring  paymeot  ot 
the  debt,  U  DOC  traodulent  and  voM  though  tba 
mortgagee  mar  have  thought  that  the  mortgagor 
oompanr  waa  Id  fading  tfroumstsnoea  and  that  It* 
pre^dent  MUght  by  tlM  mortgagss  to  hold  off  tta 
until  Ha  niwnelsl  dtflkulty  oouM  be  Mded 
irrle  t.  Bowman.  IB  Or.  HI  asH). 
purcbaaer  at  a  foreclosure  sale  imder  a 
—  'bra  debtor  toacradlior  wlth.ttie 
part  of  the  debtor  lodetiaud  bla 
otodltota,  takea  gcNid  tule,  though  be  knew  of  iush 
tnMdukmt  IntSDt.  where  the  oredltor  aoted  In 
good  faith  and  took  the  aaourttlea  aolelr  for  hla 
own  benefit  without  anr  knowledge  of  »ay  fraud 
on  the  pert  ot  the  debtor.  Bergen  v,  Producer'a 
Marble  Teed.  It  les.  K  ilMB), 

Bo,  etattid  ffuc  Irwt  tor  wboee  benefit  a  mortgage 
had  been  takeobr  atnwee  to  aecura  tmst  monera. 
made  upon  hutds  which  the  trustee  had  fieadu- 
leotlr  convered  to  his  son,  oooupr  the  posltloii  of 
laedltcBB.  and  not  of  purchaaefB.  and  It  is  Immateri- 
al that  Id  aooeptlDg  such  preference  they  were 
aware  tbat  tbe  rcadeeglvlogthemalienforadebt 
due  from  his  vendor  bad  taken  bU  title  In  fraud 
Ot  the  oredlUirs  af  guoh  vendor:  suob  a  tranaactlon 
tsnotapBrti<.'lpiitlonlntbefraud.  nntNat,BBDk 
V.  Cummlne.  3U  N.  J.  Eq.  977  (IHSl. 

And  a  morrgSKe  torSLOOd  executed  bran  Insolv- 
ent to  hla  son.  of  tbe  oonalderatlon  for  whiob  H80 
waa  a  pretended  debt  to  the  boo  and  1600  a  pre- 
looded  debt  to  the  mother,  which  UiesoDBUbee- 
quently,  UDder  an  arrangement  wltb  hla  lather, 
iraosterred  to  a  bolder  of  notes  of  tbe  father  to  the 
amouDt  or  {800.  wbioh  notes  were  given  bytneson 
and  $4(0  paid  In  oasb,  entitles  tbe  holder  to  claim 
for  tbe  full  amouot  of  tbe  eeourliy  In  prlorltr  to 
subBequeDt  eiecutlon  ciodltora  ot  ttae  mortgagor. 
Uiough  he  bad  notice  ol  the  charaotoc  ot  the  mort- 
gage.   Totten  V.  Bouglaa,  IS  Orant,  Ob.  IN.  CI  8U 

asTii. 

Bat  If  a  creditor  taking  a  con Tejiaiice  acted  with 
B  desire  to  aid  tbe  debtor  In  defeating  other  credit- 
ors, or  In  covering  up  his  propertr.  or  In  giving 
him  a  secret  Interest,  it  is  fraudulent  and  void. 
Bhelley  v.  Boothe.  riMcTiSSAm.  Rep.  481. 

And  Ir  be  takes  a  cbHUel  mortgatie  wltb  a  design 
to  asElst  the  debtor  In  cbeatlDit  or  defrauding  ochsr 
creditors,  he  will  not  be  allowed  to  proDC  tberebr. 
Ituwell  V.  Letton,  56  Mo.  App.  MI  (ISM). 

TljBt  a  martnagee  knew  that  one  of  tbe  purpoaes 
of  ihe  mortgngor  In  giving  tbe  morrgBge  was  to 
binder  and  delay  bis  crediiora.  Is  siroog  evidence 
of  a  participalioa  by  blm  In  the  fraudulent  pur. 
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condition  ot  tbs  sftstn  of  Jonea  A  Pulton, 
thtj  deCermtned  to  refuse  the  eztenRloii  asked 


were  both  discuued.    Joqcb  &  Fulton  wanted 


that  would  realize  moat  for  tbelr  crediti 
and  the  other  parties  waQted  that  done  whldh 
would  moat  certainly  result  in  their  protec- 
tion. TherepreseotatiTes  of  these  St.  Loaia 
bouses  acted  in  perfect  concert  for  their  own 


pose,  thoufrb  It  does  not  of  Itwir  oongtltute  tath 
portlclpatton.    Carr  v,  BrtggB,  IM  Mass.  Tfl  (1893). 

It  ia  held  to  a  Jate  PeoDBrlvanta  cbbb,  hoirever, 
tbut  If  B  aredltoT  takes  a  ooDTefance  or  pHTment 
in  any  form  to  seouie  an  aoluat  debt,  tbe  tnitiaao- 
tlon  wUl  be  valid  ajtalnat  other  credltore.  altbouBrh 
be  knew  tbat  ibe  effect  would  be  to  postpone  otbers 
and  Ibat  tbe  debtor  Intended  It  to  have  tbat  effect. 
and  altboairb  be  took  It  toald  ttiatlnteQtai  veil 
aa  to  protect  binueU,  tbe  arlterloo  beloK,  not  tbe 
effeot,  but  the.f  rnudulent  fnteat.  Werner  v.  Zler- 
f  uss,  16!  Pa.  SSO  |iee4J. 

But  tbe  ooDttan'  rule  was  adopted  In  Uoore  T.Wn- 
Uemson,  Uj  N.  J.  Eq.  496, 1  L.  ft.  A.  88)  OfHt).  that 
wbere  s  mortcaKe  la  made  with  Intent  to  de- 
fraud  credltorg.  and  tbe  olrcumstancee  are  suob  as 
to  awaken  Ihe^susplclon  of  the  mort^rairee  and  put 
blm  upon  Inquiry  aa  to  tbe  Intent  wltb  wblcb  the 
mortitagn  la  made,  he  will  be  oharged  wltb  a  nutlce 
of  aocb  Intent. 

Bo,  tbelknowledge  of  a  ct«dltor  that  hla  debtor 
bad  made  other  oonveranoea  to  other  creditors  at 
about  the  same  time,  wlin  tbe  Intent  to  blii<ler 
other  orcditora.  will  not  defeat  a  oonreyanoe  to 
blm  In  KOod  faith  in  pajmeotof  an  Booeat  debt. 
Bobroeder  v.  Hason,  »  Ho.  App.  ISO  ami. 

And  a  trao»fer  by  an  InsolveDt  debtor  of  all  bV 
property  In  aolual  pn^meDt  or  dlacbarge  of  a  pre- 
ezistlDB  debt  Is  not  fraudulent  and. void  aa  to  or«d- 
Kore,  (bough  he  boa  other  creditor*  known  to  tbe 
IraDsferee,  where  It  li  uuaccompanlad  by  actual 
rraiid.   Jobosuii  t,  MoOtow,  11  Iowa,  111.  17  Am, 

And  when  land  Is  given  In  Kood  faith  tofatlatya 
debt,  the  knowledge  of  tbe  veodee  tbal  there  were 
other  oredltora  who  would  take  It  II  be  did  not,  or 
hiB  taking  It  to  prevent  them  from  aoouring  their 
clalmsaod  elTectlna'the  Ideb  of  his.  la  not  enough 
to  moke  the  cranaactlon  freuduleot  and  void.  Co- 
vanboran  v.  Hart,  SI  Pa.  tS&,  flO  Am.  Deo.  B!  (ISS3j. 

In  CovanhoranT.  Hart,  nipro,  the  court  over- 
ruled Eommen'B  AppeaME  Pa.  l«e(lB51).  and  Ash. 
mead  v.  Bean,  13  Fa- tS7  (ISoO),  holding  the  ooDtrary 
doctiine,  saying  that  reason  and  Juatloe  have  vlndl- 
oated  their  supieuuey  against  these  ludlolal  Inva- 
Hooa  of  It. 

So,  Che  rights  of  a  creditor  to  take  property  from 
hlB  debtor  In  paymeat  of  hia  olalin  are  not  affected 
by  notice  of  prooeedings  by  other  credllora  to  col- 
lect ibeir  debts.  It  la  ooly  wtien  under  guise  ot 
oollectlog  or  securing  his  nwn  debt  be  obtalna  a 
transfer  of  or  obarge  upon  tbe  property  oT  his 
debtor  with  intent  to  hinder  or  defraud  creditors 
that  the  title  so  obtained  is  void  as  to  him.  Storey 
▼.  Agnew,  2  lU.  App.  8H  aSTSI. 

Anda  Crust  deed  ezeouled  by  an  officer  and  dl- 
rectoi'  of  a  oorporaClon  upon  property  belonging 
to  the  corporailon,  the  title  to  which  was  Id  bli 
oame  to  secure  money  borrowed  expressly  for  tbe 
use  of  the  corporation  and  applied  to  tbe  payment 
Otits  llRhintlre.  la  not  fraudulent  as  against  credli> 
Ors.  although  the  corporation  was  lo  erabarraraed 
OlreumBtaaces  and  the  beneSclary  bad  notice  of  the 
equitable  Interest  of  tbe  corporation,  wherv  from 
ItaacquleeaencelD  the  manner  of  deallncr  with  the 
propmrty  It  Is  presumed  to  have  approved  or  rail- 
fled  tbe  transaction.  I>onbam  v.  Uabo,  12T  Mo. 
ISBilSgs). 

So.  a  transfer  or  mortgage  made  by  a  debtor  lo 
oredltoT.  accepted  wltb  the  honest  design  to  seem 
tbe  payment  of  hla  olatm  and  without  En  tent  to  d<_ 
fraud  other  cieditora,  la  valid  as  against  them. 
81  L.  R  A. 


n«dltor  knew  Ibat  the  debtor  wia  in 
tmatancea.  Qage  y.  Chesebro,  «  Via. 
IfiS  (1881));  Cromelln  v.  McCauley.  6T  Ala.  MS  (18909: 
Rockf  ord  Boot  &  8.  Mfg.  Co.  v.  Haatln.  fS  Iowa,  lU 
asm:  Olmalead  v.  Uattlaon,  46  MIob.  SIT  (UEU;  BIblr 
-.  Hood.  S  Mo.  280  llSSii. 

And  though  the  creditor  knows  tbat  tbe  debtor 
Is  Insolvent  Bray  v.  Ely  (Ala.)  IT  Bo.  ISO  (IBKk 
Crawford  v.  Elrktiey.  U  AJa.  3X.  St  Am.  Rep.TM 
|lFITB)j  Danav.etanforda.l0CkL2aB(lSSg|;W0eatOD 
V.  NevlUe.  IS  Col.  41  (1361);  Flnt  Nat.  Bank  v.  Jaf- 
tiay.  41  Kan.  «M  OSeSI:  Qlddlngs  v.  Sean.  IIS  Han. 
GOS  {1B74I;  Slblf  v.  Hood,  supm;  Stevens  Lumber 
Oi.  V.  Kansas  City  Planing  Mill  Co.  Se  Mo.  App.  B7> 
|18M);  Bobroeder  v.  MaaoD.  £5  Uo.  App.  ISO  iieST): 
Fruzer  v.  Tbatotier,  4»  Tex.  2e  (1878);  Hamlluin- 
Brown  Shoe  Oo.  v.  Wbltakor,  t  Tez.  Civ.  App.  38* 
(18861;  Brdall  v.  Atwood.  79  Wla,  1  (ISBIi:  Crawfocd 
v.  Neal.  lU  n.  e.  SSG.  88  L.  ed.  US  <I8S1|;  Bulakamp 
V.  UoUne  Wagon  C!o.  121  D.  S.  8ia  30  U  ed.  VUdtBIt: 
Sweelzer  v.  Hlgby,  68  Mich.  IS  1I886). 

And  a  transfer  or  mortgage  by  a  debtor  to  a 
creditor  to  pay  orBBoureblaclalmlanotaubJeatto 
objection  on  the  ground  of  fraud  participated  Id 
by  the  purobaaer  or  mongagee,  though  be  knew 
tbat  tbe  effeot  would  be  to  preyent  tbe  oolleoCloa 
by  other  creditors  of  their  olalms,  or  10  hinder  and 
delay  them.  Bray  v.  BIy.  lupra:  Curran  r.  Olm< 
stead,  101  Ala.  MB  afOU:  Bates  v.  Tandlver,  I<B  Ala. 
Ua  aSHl;  Seaman  v,  Noleo.  88  Ala,  MS  (ISSO.;  Craw- 
ford v.  Klrksey.supm;  QI]kerK>o.4Ioes  Commtodon 
Co.  V.  CameH,  U  Ark.  414  (ISSEJ;  WbeaLon  v.  NerllK 
and  Denav.  Stan  fords,  suimi,'  Hartln  y.  Ounoin. 
4T  Til.  App.  B4  (1102);  Looke  v.  Duncan.  4T  III.  App. 
110  ilSaaj;  Levi  v.  Bray.  12  Ind.  App.  9  llfOili  Etod 
V.  Wllllanu,  B  B.  Men.  UD  a84S)  Qlddlngi  v,  Ssara, 
sujirii.'  BaoOeld  v.  Whlpple.14  AUen.  IB  1I8BT);  OliD- 
&tuad  V.  Mattlaon.  4S  MIcb.  BIT  (18811;  Hweetasrv. 
BIgby.  BteveoB  Lumber  {lo.  v.  Kansas  City  Plaotnc 
Mill  Co..  and  Schmeder  v.  Mason,  mpra,'  Flist  Nat- 
Bank  V.  Lowrey  Bros.  88  Neb.  890  (ISW):  Bopklna  T. 
Beebe,  28  Pa.  as  rlSMi;  Oovanhovan  v.  Bart,  21  Pa. 
48S.  SO  Am.  Deo.  W  (ISSBi;  Wood  v.  OaMlebnry  (Tai.l 
S4  B,  W.  »5S  .(IBBfti;  Greealeve  v.  Blum,  U  Tei,  IH 
nssa);  Toung  v.  Duniaa.  O)  Ala.  K>  (18681. 

A  creditor  has  a  perfect  rlgbt  to  puntbase  prop- 
erty of  bis  debtor  In  payment  of  bis  claim  where  It 
Is  an  boneet  one  and  be  buys  no  more  than  Is  sufll- 
Ithstanijtag  the  insolvency  of 
r.  Clark,  n  Tei.  547  {18»m. 
1  oiedltor  laklng  tbe  property 
payment  of  his  olalm  has  delayed 
until  his  debtor  la  on  ibe  eve  of  bankruptcy  docs 
not  sho  w  tbat  be  was  not  acting  tn  good  talth. 
Toung  v.  Clapp.  40  111.  App.  EtU  1I8SOI. 

Thus,  knowledge  by  a  mortgagee  that  a  verdM 
boil  been  rendered  against  his  mortgagor,  and  tbat 
be  would  be  unable  to  pay  the  sum  named  In  the 
verdict,  does  not  make  it  a  fraud  on  bU  part  to  take 
security  for  a  debt  due  him  or  invalidate  the  murt- 
eage  as  agalnac  credltota.  Straight  v.  Etobens.  Ui 
Ind.  sea  (IS8(». 

And  a  conveyance  by  a  debtor  to  his  oredltor  to 
secure  a  bona  ildedebt  will  be  upheld,  stthough  Ibe 
grantee  had  full  knnwledge  that  Itae  grantor  had 
no  oUicr  property  or  means  10  pay  uther  creditors 
and  was  Insolvent  after  the  tianafer.  where  the 
property  taken  la  of  no  greater  mlue  than  tbe 
amount  of  tbe  debt,  though  tbe  debt  be  one  barred 
by  the  statute  ot  llmltatlooa.  Hale  v.  Stewart,  T 
Bun.  G«l  llBTOl. 

And  a  cooveyanoe  of  cotton  1^  a  debtor  to  hla 


lent  to  pay  It,  m 

be  debtor.   Owe 

And  tbe  fact  th 

1  debtor  m 
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RioB  T.  Wood, 


protection.  While  oegotintloDi  were  peod- 
\Bg  between  tbeae  parties,  a  representatlTe 
of  aootber  flrm,  to  wbom  -Tones  &  Futton 
were  indebted,  wu  in  Hot  Sprlon,  and  Arm- 
atrong,  whorepresented  the  ClarkSttoe  Com- 
psnj,  told  Jones  &  Fulton  Uiat,    If  tliej 


wanted  to,  thej  could  go  orei  and  looli  at  bla 
goods,  to  keep  bim  from  findlDg  ont  wiiat 
was  going  on.  Mr.  Falton  testified  tliat 
Brown  and  Armstrong,  who  represented  Rice, 
Stiz,  &  Co.  and  Clark  Bboe  Company,  irlien 
the;  were  trying  to  get  tbem  to  make  tbe  bill 


-creditor,  made  In  part  mtlsf  action 'of  a'  debt  dae 
him  for  whl<diorfillt  was  eivea  the  debtor  upon  Uie 
indebteduees  lo  the  saine  amoiiDt  as  tpe  value  of 
tbe  cotton  eonvefed.  Unot  iDTBlldated  b;  reason 
of  the  creditor's  knowledKe  that  he  was  oblalnini 
an  advancoKe  over  other  creditors  and  delarlnv  and 
tainderluK  them  in  tbe  collecUoD  of  tbelr  debts. 
BmlUi  V.  Whltfleld.  OT  Tez.  121  (1886). 

And  amortsagemadelntfoodfalthbran  Imolv- 
«nt  debtor.  corerlDB  Us  propertj,  to  eeoare  a  bona 
fldedebt  executed  In  oontempLatlon  or  an  assigii' 
meol  wbtcb  la  made  the  nsit  dar.  Is  TaHd  and  en- 
forceable, and  not  a  part  of  tbe  asUjtnnient,  tboujrh 
tJie  mortgaBee  had  knowlcdKe  that  tbe  asslRnmenC 
was  oontemplated.  Qllbert  r.  McCorkel,  110  Ind. 
as  (18881. 

So,  a,  cbattel  mortffatre  Btven  b;  a  huihsnd  te  hig 
wife  to  seoiir^  a  bona  Ode  debt  Is  ralld  as  ajnilDBt  big 
«TedlIorB,allh(iugb  she  knew  at  the  time  that  he  was 
Indebted  to  otbete.  and  that  suits  were  pendlai  to 
enroroe  theoolleotlonof  Bucbclalm.  Dloev.Irrln. 
U0Ind.Mll(18Sej. 

And  a  CDQTefanoe  for  a  valualite  consideration 
b;  Bhuabana  to  bis  wife,  made  with  Intent  to  de- 
fraud credlion,  vests  title  In  her  as  aitalnst  such 
oredttore  whore  she  had  no  notloe  of  such  Intent. 
thouKli  she  mar  have  known  ot  (he  eilSlencM  of 
Indebiedueas  and  lie  amount.  Brigbam  T.  Bub- 
bard.  US  Ind.  t7t  11888). 

*~And  Inch  a  oonveyanoe  when  abe  kne<*  he  was 
larKelr  In  debt  but  did  not  know  that  he  had  been 
sued  tbereon,  wlU  be  treated  as  a  eecurltr  for  tbe 
Amountof  blsbona  flde  lndebt«dDe«s  to  her.  and 
(.TCdltoiB  will  bs  permitted  to  enforce  tbelr  claims 
■salon  UHt  propertT  subject  thereto.  Stam;  v. 
LaolnB.  K  Iowa,  m  (18821, 

And  a  purchase  br  a  aredltor  from  bis  debtor  of 
the  debtor's  iolereat  In  bis  wife's  estate  Tor  the 
purpoes  rifseourlng  the  payment  of  an  indebted- 
ness due  tbe  creditor  whlob  was  igKod  to  be  de- 
ducted from  the  purchase  prloe,  wllJ  not  be  re- 
garded OS  fraudulent  and  void  as  to  credDoia 
because  the  creditor  had  been  told  by  the  debtor 
chat  he  eipeoted  that  his  Interest  would  be  at- 
tacked hy  oredliors  and  that  something  wonld 
have  to  be  done.  In  tbe  absence  of  evidenoe  of  a 
positive  Intent  on  thepartof  Che  creditor  to  ool- 
lude  wltb  tbe  debtor  to  binder  and  delay  oredllora 
OS  dlsHnKnisbed  from  bis  purpose  to  save  his  debt. 
Bear^  Estate, «  Pa.  too 
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mbers,  with  tbe  asaent  of  a!  I  of  tbe  parCi 
Intiood  faith  and  at  a  bUr  price,  of  goodsfrom  the 
Arm  to  the  amount  of  a  Joint  and  separate  Indebt^ 
ednen  then  due. is  not  perM  fraudulent  as  against 
tbe  geocnil  creditor*  ot  ifae  Ilrm,  though  the  pur- 
otaasers  had  knowledge  that  such  firm  was  losoly- 
ent  Id  the  popular  seiue  of  the  term.  Blglerv, 
KDOzOountrBBnk,80blo  St.  SIS  (ISfiB). 

And  a  mortfcaira  riven  by  a  debtor  to  hisiurety 
when  the detitor was  In  insolvent  circumstances, 
to  tbe  knowledge  ot  the  mort^gee.  In  oonsldera- 
Hon  or  wbloh  tbe  mortgagee  raised  money  and  ad- 
ranoed  It  with  a  large  addltJonal  amount  to  the 
mortgeiroT,  who  thereupon  paid  the  debt  for  which 
tbe  mortgagee  was  surety  and  othernotes  on  wblch 
relatives  were  Indorsen  out  of  the  money  thus 
raised,  ta  valid  whether  tbe  mortgagee  knew  ot  the 
Insolvents  tnteutlon  to  apply  the  moneys  to  pay 
oS  certain  credltota  In  incferenoe  to  others  or  not. 
Campbell  v.  Boohe,  18  Ont  App,  Bep.  MB  lisni. 

At^  a  memorandum  made  by  a  solloltor  a  fort- 
31  L.  B-  A.   . 


night  before  his  death.  In  wbosa  hands  a  client  bad 
placed  money  For  Investment  and  who  had  died  in- 
solvent without  Investing  tbe  money,  declaring 
himself  trustee  of  certain  leaseholds  then  In  mort- 
gOBe  to  himself,  and  ol  a  bill  whiob  he  had  Indorsed 


re  the 


ottt 


placed  in  his  hands.  Is  good  and  entitles  the  client 
to  tbe  benefit  ot  tbe  security  as  aguluBC  other  cred- 
itors, even  If  the  solicitor  eieculod  the  memoran- 
dum with  knowledge  of  his  Insolvenay.  as  be  re- 
tained no  benaatto  hiiuaelf.  Mlddleton  v.  Follook, 
L.  B-  Z  Ch.  Dlv.  lU.  (S  L.  J.  Ch.  298  (18T5I. 

So,  the  factthatapeisouin  failing  circumstances 
engages  with  olbeta  In  a  business  wblcb  renulrea 
money  and  credit,  and  executes  a  bill  of  trust  for 
the  performance  of  his  engagements,  does  not  in- 
dicate tn  old  Jidcs  upon  thepartof  those  be  thus  en- 
gages with,  though  they  are  aware  of  his  embar- 
rassed oondltlon.  Duboae  v.  Toung,  It  Ala.  IS* 
(1S18I. 

And  proof  that  partner*  were  In  debt  la  not  Suf- 
tlcleut  to  raise  a  presumption  ot  fraud  and  arold 
mortgages  made  by  them  in  tht-  absence  of  any- 
thing to  show  that  chey  were  maile  with  Intent  to 
defraud  creilicon  ot  the  Qrm  and  that  tbe  mort- 
gageee  had  knowledge  of  sucb  ioteullon.  Oreen 
V.  TaQoer.8  Met.  Ut  rlS4il. 

But,  parties  who  take  security  from  Insolyenta 
or  from  parties  who  are  indebLOd  to  others  must 
act  In  good  faith  and  so  as  not  to  unneceesarUy 
binder,  delay,  or  deceive  other  creditors.  Show- 
man V.  Lee,  as  Hicb.  Ue  \1fSl). 

And  tbe  fact  that  a  credtlorknew  ot  bisdebtorS 
iTisolvency  when  laking  a  transfer  from  him  may 
be  evidence  of  a  fraudulent  Intent.  Brdall  v.  A(- 
wood.  79  Wis.  1  OWl). 

And  a  creditor  who  takes  a  mortgage  from  an  In- 
solvent debtor  with  knowledge  of  his  condition, 
and  subsequently  take*  a  transfer  ot  the  mortgaged 
property  but  a  tew  days  before  an  ettaobmenl 
was  levied  on  It,  may  be  considered  as  having  sided 
the  mortgagor  in  his  fraudulent  design  to  defraud 
tbe  attachment  creditor.  Bhulti  r.  Morgan,  StLa. 
Ann.  Bia  (ISISl. 

Aa  to  tbe  effect  ot  notice  or  knowledge  when 
more  property  u  conveyed  than  la  nt 
tba  debt,  see  ir^ra,  e. 


The  question  whether  a  transfer  or  security 
given  by  a  debtor  to  a  creditor  to  secure  or  pay 
his  olaim.  In  oonslderatlon  tor  wbloh  he  also  pays  or 
assumes  the  tiaymeut  ot  olaims  of  other  creditors, 
wUI  be  regarded  as  a  fraud  upon  QredliotH,  partic- 
ipated In  by  the  purchaser  or  mortgagee,  seems  to 
depend  upon  the  bona  fldea  and  falmeas  of  tbe 


Thus,  a  stipulation  by  a  purchastng  creditor  from 
a  falllnK  debtor  at  a  fair  and.  reasonable  price,  not 
tnalfrlally  lees  than  the  value  of  the  property,  lo 
pay  debts  doe  to  certain  other  creditors  as  a  part 
ot  the  agreed  price,  does  not  render  the  transac- 
tion fraudulent  and  void,  Chipman  y.  Stem,  8t 
Ala.  20r  assa):  Ford  v.  Williams.  8  a  Hon.  E60  (IKIl). 

And  a  sale  by  a  debtor  ot  bis  entire  slock  of  goods 
to  a  creditor  at  a  fair  and  reasonable  valuation  In 
payment  ot  bla  claims  la  not  rendered  fraudulent  at 
to  creditor*  by  the  fact  thatanaddliionalsum  over 
and  above  the  debt  was  paid  under  ao  elprew 
stipulation  that  It  ataould  t>e  applied  In 


X'.ooi^lc 


Akkamsab  Sdfhbme  Connr. 


Jas., 


of  wla,  told  them  (Joum  A  Fulton)  that  Ihey 
would  nlwfty*  be  tbeir  friendB,  and  waist 
them  In  knj  way  tbej  could,  bat  tbat  this 
promiie  bad  notblng  to  do  with  their  making 
tbe  tnde.  He  also  testified  that  tlie  parties 
Mid  for  them  to  keep  the  money  tbey  oad  in 

tbe  debt  due  Buother  creditor.  BanklD  t.  Tui' 
dlTer.78Ala.WS(lsaciJ. 

Andio  JnbDMHi  T.  HoGrew,  tl Towa.  Ull,17Aii]. 
Dm.  lar  (ISaOj,  tt  m»  held  that  a  sale  br  a  debtor  of 
allblepropert;toaot«d[tortora  Diedsum.irbicb 
moh  creditor  paya  In  part  b;  diBc-harBliiK  the  In- 
deblodDBM  wblob  be  boldMPd  In  part  by  uadenak- 
Inc  topar  other  debla  ottliesrafitor  and  paying 
tbam  tbe  balanoe  In  moner.  la  valid  In  tbe  absenoe 
of  aotnal  fraud,  and  does  not  oonatltute  a  general 


book,  about  $8S0,  and  their  accounU.  Col. 
E.  W.  Rector,  who  repreeented  aome  of  the 
attacblns  creditors  (araoDg  others,  Toorbeo. 
Miller,  &  Bupel,  who  were  to  be  paid  $400 
by  the  terms  of  tbe  bill  of  Bale),  atatea  that 
he  went  to  Me  Brown,  who  was  In  charge  of 


Hie  knowIedKe  of  a  pnrcdtaser  thai  the  v en 
bitent  and  the  ueoeaBarr  effeot  ol  the  tnneai^an 
would  be  to  place  the  prapertr  beyond  the  reach 
of  oUiera  (sedltorB  irili  not  Invalidate  a  gale  made 
bi  eondderatlon  and  latlifBOttan  of  a  debt  due  lilm 
from  Buoh  vendor  and  blB  aaniniptloD  of  tbe  par- 
mmt  of  Bevera)  other  debts.  Leiry  y.  Flsobl,  116 
Tex.  8U  (18M). 

Bo.  a  traniler  by  a  debtor  to  a  oredltor  of  n 
more  of  tbe  debtor's  roode  thaa  was  euffloleDt 
pay  tbe  oredltor^  elalm,  bealdee  whleh  tbe  credttor 
undertakes  to  pay  (be  debts  due  oerCaiD  other 
creditors,  la  not  Invalid  as  a  tranalar  to  defraud 
cndllon^  (liouffh  It  may  rault  In  deiaylnK  or  even 
defeating  tbem.  Noyes  t.  BaiiBer  Brea.  STaz.  OIt. 
App.  888  (ISM). 

And  aparohase  by  a  vendee  from  an  Indebted 
vendor  fur  a  full  and  fair  prloe.  a  oonslderable  por- 
tion of  wtaloh  goes  to  dEaobarge  the  vendor's  debtB 
for  wblob  the  vendee  la  lurety.  turnlshee  oogent 
fvldenoe  that  the  Intent  of  tbe  vendee  waato  ee- 
oure  himself  rather  than  to  defraud  tbe  credliora 
of  tbe  vendor.  Brovo  v.  Foiee,  T  B.Hon.aSTllUTI. 

And  a  aale  of  property  ai  a  fair  price,  madefor 
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tenna  ol  wbioh  tbe  purohaser  ta  bound  to  and  does 
appropriate  the  purchase  price  to  aucb  purpose. 
csunoc  be  eald  to  have  Iwen  made  to  Under,  dday. 
or  defraud  a  creditor,  though  be  received  no  part 
of  tbe  prooeeda.  Ellla  v.  Talaotlne.  ffi  Tex.  688 
118881. 

^  a  verdlot  that  a  oredltor  waa  a  bona  flde  pur- 
cbaaisr  will  not  be  disturbed  where  tbe  evidence 
showB  his  purobase  through  an  agent  of  tbe  itook 
of  KOods  of  bis  debtor  at  their  full  value  In  satlafao- 
tlOD  of  hlB  olalm  and  the  paymcat  of  certain  otber 
debt*  wbleb  he  aswmed.  though  there  were  itlll 
other  deUaof  whlob  he  bad  notloe.  Kefth  Broe.  v. 
fCefleianger.U  Meb.  at  (IS8KI. 

Audapumhaaal^  a  creditor  In  good  Calth  from 
hlB  debtor  for  tbe  purpose  of  seourlog  hla  claim  Is 
vaUd  after  aaUstTlnc  prior  liens,  though  tbe  rooda 
were  In  tbe  poasESBlaD  of  an  officer  replevying 
them  under  a  (Aattelinortaaaw.  Morris  v.  TlUson, 
81  111.  «n  (UTS). 

80,  a  Nie  of  property  by  a  debtor  to  a  oredltor,  a 
part  of  the  oonalderatloo  for  wblob  Is  tbe  payment 
aDdoano^tton  of  a  claim  of  one  of  tbe  vendor's 
credttors.  Is  good  If  made  Id  good  talth  and  for  an 
adequate  ooMldeiatlOD,  but  is  void  as  to  creditors 
If  notso  made,  but  for  the  pnrpoae  of  euablinir  the 
debtorto  par  one  oredltor  in  full  and  to  hinder, 
delay,  or  defraud  Ma  other  eredltora.  or  for  the 
purpose  of  putting  bim  in  a  position  (o  forces  set- 
ilementwlth  ibem.  State,  Heye,  v.  Frank,  2!  Ho. 
App.  n  iissai. 

And  whetpa  treuafer  is  made  by  one  antldpat- 
log  a  Judgment  in  a  aolt  peudlng  against  him.  to 
litsson  with  Intent  to  prevent  the  oolleotkin  of  the 
Judgment,  the  son  agreelog  to  pay  hla  tather'a 
ilebta  to  certain  bona  Ode  creditors  and  executing 
UUTLA. 


em  therefor  wblJe  tbe  aoUon  was 
stm  pending  and  attar  verdlot  but  before  Jodc- 
menl.  eirauting  other  mortgagee  to  hla  brotbiT. 
tbe  property  will  be  rellfvad  of  tbe  latter  nirat- 
gaires  on  a  bill  died  by  a  Judgment  oredllor,  buttb* 
mortgages  to  creditors  will  be  held  good  where 
tbeydldnotpartldlpateln  tbe  fraudulent  intent. 
,  Beam  t.  Bennett  SI  Uloh.  14S  aSBS). 

So,  Ineludlog  Id  a  mortgage  debts  claimed  to  be 
'  due  to  otheia,  tbe  mortgagee  giving  his  parol  on- 
dercaking  to  payauoh  detita,  does  not  of  Itaelt  make 
the  mortgage  fraudulent,  but  wben  considered  hi 
Donoectlon  with  other  ctrcumstances  may  be  evi- 
dence of  a  fraudulent  lutaot.  Oarpeoturv.  Muren. 
a  Barb.  BOO  (1881). 

And  an  ageement  that  a  debtor  shall  eseoute  a 
ohattelmorutage  upon  bla  entire  itook  of  goods, 
reserving  the  right  to  wltbdraw  a  oertalu  amount 
of  soeh  goods  to  tie  turned  over  to  a  ootber  cred- 
itor In  pBTment  of  a  claim  considered  to  tie  Just, 
and  a  ohattal  mortgage  executed  and  delivered 
ponuant  to  BUOh  agreement,  are  not  frsuduteit  as 
afalnst  Other  oredltora.  Fttat  Nat.  Bank  *.  North, 
l8,D.iaO(18«Ii. 

And  taking  a  note  and  mortgage  by  a  oredltor 
bom  hisdebtnr.  tnteodedto  seonre  two  creditors 
beeldea  himself,  does  not  invalidate  the  traossctlot] 
as  tncrwlltors  where  ihemortgagor  refused  to  glre 
such  security  udIces  the  mortgagee  would  assume 
Bud  agree  to  pay  Buch  creditors.  Lycoming  Bub- 
ber  Co.  v.  King.  fiO  lows,  818  OSM). 

And  a  mortgage  given  to  trustees  In  good  faltb 
and  without  Intent  to  de Fraud,  to  seoum  tbeln- 
dehtedueBS  of  tbp  mortgagor  to  a  third  person 
named  therein,  by  which  thetnistees  wereaulbor- 
laed  to  take  possession  of  s  hotel,  leased  by  the 
mortgagor  from  a  persou  to  whom  be  was  Indebted, 
and  to  conduct  tbe  same  and  out  of  the  prooeeds 
pay  the  eipeoges  of  management,  and  from  tbe  bal- 
anoe pay  off  the  Indebtedoeas  of  tbe  mortgagor  lo 
such  leoor,  and  after  [he  payment  of  a  reasonable 
compensation  to  tbe  trustees  to  return  tbe  remain- 
der to  the  mortaagor.  Is  not  Craudulent  either  la 
fact  or  In  law.  Otiman  vl  Cooper,  81  Hnn,  630 
118811. 

A  purchase  of  goods  from  an  ioaolveul  bya  pur- 
chaser-to  whom  such  Insoli-ency  was  known,  how- 
ever. Is  fraudulent  and  void  at  to  creditors,  unites 
the  purchaser  paid  a  fair  price  for  them  with  a 
valid  debt  due  bim  by  the  vendor  and  other  valid 
debts,  etc  Tennent,  B.  ft  B.  Shoe  Co.  v.  Partridge, 
81  Tex.  B»  (18811. 

And  tbe  surrender  of  a  note  by  a  oredltor  lo  ■ 
debtor,  the  debtor  at  onoe  giving  It  as  aeoutlly  to 
other  oreditois,  after  which  the  crrdilor  buyatbe 
Btockofgooda  of  the  debtor,  aatJaf^Ing  bis  own 
debtand  paying  debts  of  otbeis,  fumlafaee  a  ques- 
tion foF.the  Juryaa  to  theexMenos  of  a  fraudnleat 
Intent.   Ibid. 

In  Tenuent,  8.  tk  &  Sboe  Oo.  r.  Partrtdge,  siqira, 
Bellgsonv.  Brown,  SI  Tex.  MS,  In  which  the  pur- 
chaser was  not  a  oredltor.  was  dlstlagulsbed  upon 
the  ground  that  In  tbat  caas  the  question  aroee  up- 
on a  charge  refused  or  asked,  wUle  lo  tbla  one  It 
aroeeuponanlBueof  (hot.ft«uduleotlnteatornot. 

So.  a  purebaee  by  a  oredltor  of  taM  debtor  of  prop- 
erty In  satisfaction  of  hiadebt  and  of  trie  debts  of 
ether  favored  creditors,  taklnga  largesurplnsover 
to  the  eicluHlon  of  a  particular  creditor,  whcas 
ault  was  then  peodlng,  Isevtdeneeot  fraud-  ftok 
V.  Land,  i  On.  1, 16  A.m.  Deo,  W  0801. 

And  a  sale  by  a  debtor  to  a  ersdUor  ondar  an 
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Rice  v.  Wood. 


the  Btora,  uid  told  tatm  tlut  he  wtntod  to 
got  the  |400,  And  aee  the  bill  of  anle.  He 
njB  that  Brown  told  him  that  he  wanted  to 
see  Col.  Hurphy  before  pajiiig  the  moDey, 
and  that  on  the  next  day  Hurphy  and  Brown 
c&me  to  hU  cdlce,  and  uld  they  were  ready 

mgnetaeatOMttttB  creditor  (houid  seUtbe  i>rop- 
ertTSD4p«7bliiiae)IoaCottlieproceedi,BDd  then 
pay  oertaln  otlMr  ondlton  ind  return  the  balance 
lo  tbe  debtor.  Mitered  Into  (Ortbe  purpose  of  pre- 
ventlnB  oredlUnaof  Mieh  debtor  t^om  BCtaoUns 
and  lelilnir  the  propertjr,  la  ftvadulent  anil  fold. 
MentOQ  T.  AdaiiK,  tt  CU.  MO  (ISTS). 


■LBDoeaof  all  hb  propCTty  not  eimnpt  Irom  eieon- 
tlODtoooewho  waa  well  Koquilnladwttb  all  the 
faolsaod  who  paid  iberefornothlOE  but  tbe  niort- 
gBKCSiDd  ladBinent  Hena  thereoo  and  tbe  debt  of 
one  oredllor  Id  addlthlD  to  a  debt  dne  hlniBel  f .taken 
In  oonnecUon  with  other  eTldenco  tending  to  et. 
tabHah  unfalmeea  of  the  whole  trenssctlon,  waa 
held  to  be  tiandulent  and  void  aa  to  credlion  of 
(be   vendor  In  S^rvuaon  t.  HUlman.  K  Wla.  ISl 

ami 

AndaoonTeraiioebTa  oopartueiahlp  Id  falllnc 
etnjumalancea  with  avlewtoinaolTenoy,  authorli- 
Ins  the  grantees  to  par  auch  olalma  ol  otLer  per- 
•ona  not  mentioned  in  the  oonverauce  aa  Ibe  ven- 
dees mar  deem  prudent,  oondllloned  that  auch  oon- 
v«;anoe  etaould  be  void  In  oaae  at  failure  of.  [be 
cranteea  to  pa;-oertaln  notes,  la  1u  violation  ot 
tbeaot  agalQit  fraudulentconvejancea.  and  void. 
Harver  v.  Mix,  M  Conn.  US  (tSEei. 

Aitd  a  transfer  of  goods  paid  tor  partly  la  a  deU 
doe  Uie  paTchoaer,  partly  Id  the  anumptlon  bj  blm 
of  otber  dobis  due  by  the  veodor.  andi portly  Id  b 
note  made  by  the  puiohaaer.  payable  to  the  order 
of  the  TSDdor,  will  be  aet  aside  where  It  waa  fraud- 
ulent aa  to  the  pertof  the  DOOBlderatlou  received  Id 
the  form  otthepurchBget's  note.  thouEh  tbe  trana- 
aotlon  WHS  fair  aod  unlmpeacbable  In  so  far  ai  by 
It  hODest  debtsof  tbe  vendor  were  paid.  Lambeth 
V.  HoCllntOD,  «B  Tez.  108  <188a). 

So.  In  Be  Chaplin.  L.  R.  M  Ch.  DIv.  n«,  ES  L.  J.  Oh. 
K.B.T3e,ElL.J.8<C(UM),HCODveyanceln  which  the 
vmntee  nndertook  tbe  payment  of  the  srantor'a 
debts  and  agreed  to  employ  the  grantorio  manage 
the  bustneaa.  w  blob  waa  thereafter  carried  on  In  the 
Krantor'B  Dame  aa  before,  wltb  nothing  to  abow  a 
cbange,  was  held.  In  conneotlOD  with  tbe  &ot  that 
the  debt  thereby  paid  was  □rontatod.tobe  void  aa 
agalnala  truateo  In  liBDkruptoy  as  In  fraud  ofthe 
bankruptcy  act  and  of  tbe  aaslgnor'a  creditor*  un- 
der tbeatatutaot  Bllmbeth. 

Some  at  tbe  caaea.  however,  have  prooeeded  on 
tbe  theory  that  a  tranafer  providing  for  the  pay- 
ment ot  other  debts  healdee  thnee  of  the  transferee 
le  to  t»e  regarded  aaaaale  proper,  and  DOta  tranafer 
in  paymentof  Bdsbt,  wIthlQ  fhe  rule  charglag  a 
purchaser  with  partlolpatlan  In  the  fraudulent  In- 
tent of  tbe  vendor  from  mere  notloe,  though  Ije 
did  nothlns  Id  aid  of  It  except  to  make  the  trane- 
fer. 

Thus,  a  sale  ot  all  tbe  property  of  a  Orm  In  em- 


ir 118.000.  In  conalderBtloD  for  whioh  tbe  vendee 
■eea  to  cancel  hta  Indabtednesi  to  hln>,  aniouDt- 
'  to  |a.SIIIX  aod  to  pay  tlSOO  to  aootJier  peraoo. 
I  to  pay  otber  Itema  entitled  to  a  preferenoe. 
make  an  out  and  not  nle  aa 

debt,  the  Inient  of  wbiob  la  to  I 
that  of  the  parohaMraa  well  aa 
V.  Bowa.  U  Hud.  ISA  OtBIi. 

And  In  Bollmao  v.  Looaa,  a  Neb.  TU  (UBS),  a 
ersditor  wboparobaaad  tbe  stock  of  aoodaot  hit 
debtor  taking  onl  of  the  oonaldsntlon  Ua  own 
claim,  and  also  pajdng  the  Olalma  of  Mveral  other 
ai  L.  R  A, 


IS  vendor.    Hloe 


to  pay  the  money,  but  wanted  htm  to  recog- 
nfie  the  bill  of  Bale,  and  that  he  declined  to 
do  BO.  Judge  Leatbennao,  who  represented 
U.  Wolf  &  Sons,  who  were  to  be  paid  $835 
by  the  terms  of  tbe  bill  of  sale,  teatifled  that 
be  went  to  Brown,  and  uked  him  when  he 

debtors  amounUDg  In  all  to  tbe  consideration 
money  In  the  bill  of  Bale,  was  treated  aa  a  pur- 
chaser, and  not  aa  a  creditor  taking  payment  of  hla 
debt  lo  property. 

And  tn  Allen  v.  StIngBl,  tS  Mtoh.  IK  (iBBB>.  It  was. 
held  that  a  pnrcbase  by  a  mortgagee  In  c 
tloD  of  hla  aaumptlOD  of  prior  n 


aaagalnat  oredltora.  where  the  Intent  of  them 
gagor.  of  which  the  mortsagee  had  notice,  wl 
defraud  bis  nnseoured  credlton. 


a  creditor 


e.  Afnowit  qf  propsrtv  tnten. 

Tbe  doohrlne  seems  to  be  uDl 
may  seoui«  the  payment  of  hla  claim  from  a  f  ail- 
ing debtor  try  taking  a  traoafer  of  property  where 
he  acta  In  good  faith  and  obtains  no  more  property 
than  wlQsunoeto  aadafy  hla  claim. 

Tbia  waa  held  or  slated  In  H.  B.  OaBia  Co.  v. 
Bodenberg.  Un  Ala.  KU  (UW):  Smltb  v.'  Boyer.  It 
Neb.  TB  lUDO):  BIwOOd  v.  B(ay  Bros.  H  Neb.  ST3 
mean  BotbeU  v.  Qrlines.  a  Neb.  E»  ilB87):  Banger 
Broa.  V.  Oolberl,  SI  Tez.  «H  aNE):  HeUman  v.  Blck, 
UUo.App.  168(1808):  Christian  v.  Greenwood.  28 
Ark.»t,nAni.  Deo.  lOi  aseii:  Bruce  v.  Smith.  S 
Harr.  A  J.  HO  (ISOC);  Oweoa  t.  Clark.  TS  Tex.  H7 
OBBO);  Hoyes  v.  Sanger.  S  Tez.  Olv.  App.  388  (19M). 

And  In  Petera-Hlller  Shoe  Oo.  v.  Casebeer.  B3  Uo. 
A  pp.  640  aMS),  It  waa  held  that  a  conveyance  by  a 
debtor  to  bis  creditor  In  payment  of  hla  claim  la 
Tabd  where  there  la  noUtlng  to  show  that  more 
properly  waa  bought  than  wat  reasonably  neoes- 
aarytopay  the  dtrtit,  or  that  the  purcbaser  waa  a 
party  looraogDlaant  of  any  BOheme  or  fraud  on 
the  part  of  hie  grantor. 

Where  property  leoetvad  by  a  oredllor  tn  pay- 
mentof his  claim  Is  DO  mora  than  la  reasonably  re- 
guIrM  to  satisfy  his  debt,  taking  loto  consideration 
the  eipense  Incident  to  a  ooDTerslon  of  the  prop- 
erty into  money,  the  Invalidity  of  the  transfer 
must restilt  from  proof  of  a  fraudulent  Intentln 
faccon  the  part  of  both  the  debtor  and  the  pre- 
ferred creditor.  Blankenahip  V.  Wl]llB,lTex.  CiT. 
App.  MT  (1882). 

And  a  oonveyanoe  by  a  debtor  to  a  creditor  to  se- 
cure a  bona  fide  debt  will  be  upheld  though  the 
creditor  knew  tbatthe  debtor  bad  nootber  means 
with  which  to  pay  other  credltoia,  wbera  the  prop- 
erty taken  la  no  greater  la  value  thao  the  amount 
of  the  debt.  Hale  v.  Stewart,  7  Hua.BB1  aSTB). 
'  ao,  the  receipt  of  goods  by  a  creditor  from  fala 
debtor  In  payment  ot  hla  debli  la  not  fraudulent  aa 
agalnat  the  debtor^  other  creditors,  though  It  may 
result  la  hindering  them,  where  tbe  goods  taken  are 
of  a  value  reaaoaably  proportionate  to  the  debt 
axtlnguisbed  and  the  debtor  reserves  to  himself  no 
beoeflt  In  tbe  goods  trBusferred.  La  Belle  Wagon 
Works  V.  TIdbaU.  KTei.  191. 

And  tbe  creditor  has  a  right  to  take  tbe  property 
froiq  an  insolvent  debtor  If  It  be  openly  done. 
Oreenlevev.Bluin,BBTez.  lU  (18881;  Smith  V.Whit- 
Held,  gr  Tez.  IM  dSSSi. 

And  a  creditor  who  In  good  faith  leoelves  a 
transfer  of  his  debtor^  property  for  the  porpoee 
ot  satlafylng  hb  claim,  rtoelvlns  no  more  than  la 
BoAotent  for  that  purpose,  will  be  protected,  al- 
though hla  dM)tor  may  be  Insolveot  and  may  have 
defraud  his  other  oredttois  and  aooh 
own  10  the  creditor  at  the  ttane  of  bla 

Hanllton-BrowD  Shoe  Ck*.  v.  Vhltaker, 

Tex.  av.  App.  (80  0808);  Smith  t.  WhltfleM, 
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waa  fcoing  Lo  pay  the  t82S :  and  Brown  told  I  goods  Jones  &  Fulton  liad  in  atock  at  the 
him  that  ue  would  do  bo  when  be  returned  time  ot  the  ule.  Tbe  InTentorr  taken  l» 
to  St.  Louis,  and.  upon  being  aslied  when  the  purcbaaera  ahowed  $10,129.  Jones  a 
he  expected  to  return,  said  :  "When  I  dig-  Fultou  teatlfled  that  tbe  atock  amounted  lo 
poM  of  thU  Block  here."  There  was  a  differ-  113,000 or  $14,000.  The  defendants attuked 
enoe  in  tbe  teatlmonj  as  to  the  amonnt  ot|  tbe  inventwy  taken  bj  the  pnrchaaera,  clalm- 


nipro;  Ttaden'Mst  BRUkr.  Oar.  TTez.  Oy.  App. 
««  ruMi;  Sdwards  r.  Dickson.  W  Tex.  OS  (ISM): 
Beynoida  t.  Weinman  (Tei.)  !S  &  W.  88  (laM); 
Oneos  V.  Cl»rlc  T8  Tei,  54T  ilflflO). 

So.amortgBReoTblUot  BaleglTen  bT  a  rBtllns 
'  debtor  (u  secure  on  hoDeSt  debtlg  not  fraud  u  lent 
tliou^h  ifaepHrclealniew  tbat  the  olalnu  ot  otber 
ci«d)torB  vouJd  be  Iberaby  defeated,  provided  tbe 
tairTBlueoI  tfae  pmpertf  purobased  as  tecuricr 
did  not  great]}  exceed  tbe  amount  ot  tbe  debt. 
Inteieet,  and  probable  expense  of  foreclogure. 
Plrsc  Nat.  Back  v.  LovreT  Bros.  X  Neb.  SBO  ilnoai. 

And  where  s  oredltor  who  bolde  a  morUcnge  as 
security  tor  big  debt  takes  f rom  hiB  debiur  otber 
propertr  with  theavreeroenE  toappljtbe  proceeds 
to  his  claim.  If  tbe  value  of  tbaadditlooal  property 
added  lothat  of  tbe  mort^Rei)  propertr  Is  maie- 
lially  la  eicees  of  what  was  necessary  to  satisfy 
his  claim,  the  sale  oC  the  additional  property  must 
be  deemed  traudiilent  and  the  purchaser  will  be 
held  to  bave  participated  In  the  fraud,  but  itoo 
more  wa^tekeo  than  woe  reasonably  ueeesaary  to 
pay  tbe  debt  the  law  will  protect  the  purobaser. 
State  T.  I>urBDt.  SB  Ho.  App.  1SB  (1F83). 

And  a  conveysncebTB  persun  lodebied  Inaoon- 
■Idenible  amount,  both  on  bts  private  aoooiint  and 
■S  partner,  lobls  oopsrini-r.orall  his  real  estate  to 
seourean  indebrednev  lo  him.  aod  of  ■  quantity 
of  persooal  property  for  cash,  after  which  he  re- 
moves to  another  iiate  wllb  tbe  mooey  and  all  bis 
remaining  property,  bis  oopartuor  knowing  of  his 
IndebtedneSB  and  of  bts  Intention  to  kave  ibe  state 
without  paying  bis  debis  and  (bat  no  properly 
would  be  left  Id  tbe  state.  butbavlDg  the  intent  to 
ssoure  a  settlement  with  bim  and  to  furolab  him 
with  money  lo  sec  up  business  In  the  other  state.  Is 
not  fraudulent  as  against  partnership  creditors,  as 
tbe  copartner  remains  penonaJly  liable  for  tbe 
partnership  debt  and  tbe  property  could  still  be  at- 
tached by  partnereblp  credltois.  andlBDOt  void  as 
against  private  creditors  wbere  be  was  not  Insolv- 
ent, as  It  was  not  made  by  him  wbUe  lu  falling  ctr- 
oumatancee  aod  was  not  void  under  the  statute 
agalDSt  fraudulent  COD  veyanoes  irbere  theoopart- 
ner  had  oo  knowledge  of  aoy  Iraudutent  Intent. 
Hamilton  v.  Staples, 34  Coon.  SIS  (]&ni. 

But  the  law  will  not  Buffer  a  creditor,  altbougb 
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tect  tbe  debtor's  eaiale  from  bis  other  oredltors 
where  the  estate  greatly  exceeds  lu  value  tbe 
amount  of  tbe  debt-  KuykendallT.  McDonald.  IS 
Ho.  41B.  t>7  Am.  Deo.  El£  (ISfiS);  Edrlnuton  v.  Hog. 
ers,  15  Tei.  18*  (ISB);  Smltb  v.  Boyer,  »  Neb.  76 
|UeOl;ColliDgBwortbT.  BeU<KBn.)48Pac.2G2(iaH|. 

In  Smith  V.  Boyer.  Buprn.  Qrlmes  v.  Farrlngioo 
BroH.  ID  Heb.  ID  (ISSei.  infra,  in.  m.  was  distln. 
gulsbedupon  the  ground  that  in  that  case  It  did 
□ot  appear  that  theproperty  would  sell  for  more 
than  Che  amouot  of  the  debt. 

And  a  purchaaeofpropertytn  payment  of  adebi 
la  not  valid  as  lo  oredlton  unless  the  goods  taken 
bear  a  Just  proportion  to  tbe  amount  of  the  debt 
sonjrht  tobcpald  thereby.  Bchram  v.  Taylor,  II 
Kan.  MT  iimi;  Smith  v.  Wbllfleld.  II7T«it.  t!4  (IWB). 

A  creditor  cannot  purchase  the  goods  of  bis 
debtor  at  a  price  Id  eioc«9  of  his  drbt.  wheo  he 
knows  tbat  the  eioess  bO  paid  will  be  placed  beyond 
tbe  reach  of  tbe  debtor'e  other  oredliora.  Suoh  a 
purchaser  Is  a  partlclpSDl  in  tbe  fraud  of  the 
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a  aid  ti 


Hartr.  Bandy.  dtW.  Ta.  U4  (UM):  McVeagfa  1 
Baxter.  BS  Ho.  SlSilSU). 

Some  ot  tbe  eases  hare  been  decided  upon  tb 
»  UR.A. 


theory  that  tbe  oodltor  is  limited  to  taklDB  the 
exact  amount  of  bh  Indebtedness. 

Thus,  It  was  held  tbat  a  creditor  who  takes  from 
Ills  debtor  In  paymentof  blsdebtmoreof  bla  prop- 
erty than  whatappeara  to  be  reasonably  worth  the 
amountof  the  debt,  oommltsa  tiaad  upon  oQi^ 
creditors  which  luvalldates  the  tiansactlDD.  Klebi 
V.  Uoff  helmer,  ISi  U.  S.  967.  88  L  ed.  Si8  ilSSA:  bu- 
ffer BrOL  V.  Colbert.  84  Tex.  (MS  OSK);  Hdwaida  v. 
DicksoD.  (BTei.B13|]l0ei. 

So,  a  transfer  bya  debtor  to  a  creditor  of  prop- 
erty ot  value  oonslderably  In  excesiof  tbe  amount 
of  the  debt,  tbe  creditor  not  onllnstiog  himself  to 
pay  (he  excess  to  otber  creditors  buteieoutlnK 
his  negotiable  note  therefor  payable  on  a  lonff 
credit  to  tbe  vendor.  Is  fraudulent  Inlaw,  astlie 
npoi-ssary  oonaequencelslo  binder  and  delay  otber 
oredltorB  as  to  tbe  Burplnt.  and  the  purobaaer  can- 
not be  permitted  losay  tbHt  bis  Intent  was  fair  and 
that  tbe  vendor  agreed  to  appropriate  tbe  note  to 
tbe  paymeut  of  bis  other  creditors.  BIser  t.  Or>- 
ber.dBTei.  ££2il»8Tl. 

And  where  an  Involved  debtor  oonvoya  propviiy 
to  hlB  daughter  to  Batlsfy  an  Indebtedness  doe  ber 
which  greatly  eioeedB  that  Indebteduen  la  value, 
and  would  (end  to  binder,  delay,  and  defeat  tbe 
claims  of  other  credlrnrs.  the  whole  transaction 
Is  fraudulent  as  far  as  suoh  credltoia  are  coo- 
oemed.    Keevea  v.Shey.  SBTei.  884  (18781. 

And  the  aaslgamenc  of  a  lireiDBorance  polloy  and 
theexecution  of  abillof  ealeabaolute  on  lia  face 
butlDtended  toaecurea  debtoutof  all  proportion 
to  tbe  value  of  the  property  oooveyed,  made  by  « 

means,  will  be  deemed  fraudulent  In  tM  abaeooe 
of  explanatory  evldenoe.  Bamsbaw  r.  Stewart 
A4Hd.  BlSOeSB). 

So,  In  Oppenhelmer  v.  Haltf .  88  Tex.  408  (UW).  tt 
was  contended  that  a  purchase  of  property  by  > 
creditor  of  a  iJel>torror  whicb  tbe  creditor  satMled 
his  claim  and  paid  tbe  debtor  U.  ODD  In  cash  In  ad- 
dition, was  not  fraudulent  and  void  as  to  otber 
creditors,  where  tbe  value  of  the  property  dM  not 
exceed  tbe  amouaiof  the  debt,  and  tbe  tLOOD  In 
cash  was  given  asau  luduoement  orbonastoob- 
talo  tbe  preference  overother  creditors;  bnCtbe 
conlenllOD  was  not  sustained  purely  upon  the 
ground  tbat  the  value  of  tbe  property  conveyed 
did  exceed  the  amount  of  tbe  IndebledDaa. 

But  the  belief  of  a  wife,  who  took  a  ohattti 
mortErage  from  ber  husband  who  was  flDanolaUy 
einbBrraased  to  secure  a  bona  tide  debt  doe  ber  of 
t4.se8.5i.  for  wblch  he  exeoutod  a  bill  ot  Mle  to  ber 
lorthe  property  to  secure  suchdebtand  aootber 
debt  of  11.075  due  to  third  persons  for  wbtoh  slie 


worth  (10.000,  while  lo  taot  It  was  worth  only 
about  one  half  that  amount,  will  not  tnvalldaie 
cltber  the  mortgage  or  the  bill  ot  sale  wbere  abe 
acted  In  good  faltb.  believing  that  tbe  property 
was  only  a  fair  security  tor  the  debts  and  not  In- 
tended  to  defraud  any  one  or  to  binder  or  delay 
creditors,  further  than  mittht  leault  from  Uieboo- 
aitly  securing  of  her  own  debt.  HtUerv.  RnM«er, 
se  Kan.  341  (1887). 

Suob  a  transfer,  however,  bas  been  held  to  be  a 
badge  of  fraud.  Peck  v.  T^nd,  SI  Oa.  1.  4i>  As. 
Dec3B8  (18471:  Howerton  v.  Holt.  3  Tex.  St  (UBBI; 
Baylor  v.  Bro»n,  8  Tex.  dv.  App.  177  (18B3I, 

Wblch  Is  admissible  lo  evldenoe  as  tending  in 
connection  with  otber  faots  to  establish  fraud. 
Howerton  v.  Holt,  supra. 

And  it  Is  thought  that  tbe  dootriiw  may  be  re- 


.,  Google 


tng  that  In  Mrtaln  pftrtlcaluB  It  wu  fnud- 
nleot,  and  not.  »  true  attttement  of  the  actiisl 
Meets.  It  ieeins  to  b«  conceded  by  all  parties 
that  all  the  debts  meotioned  In  the  bill  of 
sale  weiQ  booa  flde.  It  was  eliown  npontha 
trial  tbat  the  attachment  in  the  HcOuiie  casa 

Sirded  MtMabttobed  br  tbewelabtof  autborltr 
that  mioh  a  mosfer  Is  notUnc  bat  a  badge  of 
triud,  and  that  wbetberor  not  Qia  tnanottou  vlll 
be  resanled  a«  trandntoiit  tn  teotwOI  depend  apon 
the  aoeompaiiTlnc  taots  aed 

Tbiu,  a  purobase  bf  a  orec 
debtor  In  payment  at  bla  olaim  1>  gooi 
otber  ondltun,  eTea  thoug-b  tlie  purchase  exosedi 
the  demaod.  In  tbe  abiSDoe  of  enytblnx  else  to 
■bcrvB  tiaDdulentintenC  Tountr  v.  Sta11tii8*.B  B- 
Hon.  SOT  (ISIS);  Boblx  T.  DsTls,  SO  Oa.  Ztt  ( 1B7B). 

A  Mle  br  a  debtor  to  a  creditor  for  tbe  payment 
of  hli  olalm  Is  to  be  oonetdered  ai  a  whoJe.  and  If 
tbera  fa  a  balaaoe  dne  the  debtor  for  wblob  the 
purahaser  nlveshlB  Dotee.  Itwtllnot  be  »et  aelde 
for  tliat  reason  alone  to  tbat  extent  In  fai-or  of 
eredltora.    fienrniBDn  r.  Tan  Buren.  M  Ulob.  Ot 


.  ■aredltorfram  bhdeMorfor 
Ae  pui  puee  of  the  payment  of  hta  debt  cannot  be 
Impeaobed  tbonali  he  may  hare  paid  tbe  dlfferenoe 
between  tbe  amount  of  the  note  due  talm  and  the 
prloe  acreed  upon  for  tbe  prapertr  in  moner. 
wbxn  Iili  mottve  was  to  obtain  parment  onlr. 
Beehllns  T.  BreiB,  H  Fa.  8U  (UeO). 
So.  a  aUgfat  eioeaa  In  valne  of  goods  taken  by  a 


will  Dr 


TBz.ia  (lB8T);Pet«n  Saddlery  A  H.  Oo> 
kopf,  n  Tex.  418  (MS). 

'Hina,  a  parobaie  of  goods  by  a  creditor  ftom 
bis  debtor  io  payment  of  tbe  oredl tor's  debt  will  be 
tnaied  as  apitfeienoeof  onedebtor  over  anotber, 
elEboaah  tbe  amount  of  the  putobaee  far  exceeded 
the  debt,  where  the  balance  of  tfaepurchaiie  prtoe 
was  appropriated  to  the  dlsoharse  ol  other  of  tlie 
debtor's  oblixaHoni.  TenDent  Btrlbllng  Bboe  Oo. 
y.  Budr,  BB  Ho.  App.  IW  ilmi. 

And  a  pDrohase  by  a  oredluir  of  bin  debtor  In 
payment  <tt  his  olalm  of  a  negro  woman  and  two 
efaildren  at  •000  whlob  was  SHD  more  than  the 
creditor's  demand,  made  by  tbe  debtor  with  Intent 
to  defraud  otber  oreditois.  will  be  beld  good  where 
ihf7  were  famUy  slayee  and  It  does  not  appear  that 
Ok  purchaser  had  knowledge  of  such  frauduJent 
Intent.    Toung  v.  BtalllDgs.  5  B.  lfOD.807  ilBUl. 

And  a  ooDTeyanoefroma  hnsband  to  bis  wife  to 
ereure  an  faooMi  debt  Is  ralu  to  the  amount  of 
nicb  debt  altbongh  tbe  smoant  oonreyed  largely 
exceeds  the  amonnt  tbereot  where  tbe  wife  hon- 
estly believed  her  husband  Indebted  to  her  tor 
other  moner  soflkolent  tn  make  the  ladebiedness 
eqnal  to  the  TBine  of  tbe  land,  thoQgh  tlie  husband 
htdno  right  ssagatnsthlsaredltorsto  aooonnt  to 
her  thenfOR  but  she  will  bold  the  excess  in  trust 
for  tbe  use  of  bit  eredltora.  OolomblaBaT^ank  v. 
Wino  (Ha)  S  B.  W.  1ST  (UBSt. 

And  a  oonveyanoe  by  an  Insolvent  debtor  of 
IsndlnpartMtlstaodonof  pilorlDdrtitedneeslBDOt 
lendeied  tnvalld  by  a  subaequent  Independent 
ttansaetkiD  on  the  same  by,  whereby  the  debtor 
sella  mercbandtee  to  settle  tbe  rest  of  the  debt  Io 
the  aasM  yendee,  altbongh  the  rendee  then  pays  a 
small  sDDi  to  tbe  debtor  to  balanoe  tbe  aooount. 
Buford  T.ShaDDOn, «  Ate.  OS  CUaU. 

Tbe  mto  would  seem  to  be  that  a  parobase  by  a 
creditor  from  fait  debtor  In  pajrnMDt  of  bis  olstm  Is 
not  Invalidated  beoans*  the  property  exoeeded  the 
■mount  of  the  debt,  when  this  was  reasonably 
neoesaary  to  oEMot  the  lawful  porpose  of  satlsfring 
?ILR.A.  4 


was  tuatalned,  and  tltat  the  goodi  attached 
sold  for  Ills,  several  months  after  thej  were 
seized  under  the  atcacbmeot. 
The   court  gave  eighteen  fnatmctlons  at 


the  debt,  but  the  neeeMlty  m  ntt  arise  from  the  na- 
ture, sttuatkm.  <»  condition  of  the  property,  and 
not  from  the  debtor's  demand  for  oasb.  Levy  y. 
wiiuaias.nAis.  in  riBBS). 

ninB.  a  creditor  mar  purobase  lands  of  his  det>tor 
iDsatlttaettooof  hlsdebt.Hndlt  Deoeeeary  oroon- 
eaoleot  loefleottheobjeot  be  may  advaooe  cash 
to  tbe  debtor f<»- a  balance  of  the  value  without  be- 
ing pledged  to  tee  to  the  application  of  the  cash  u 
of  otber  debts.    Gist*.  Barrow,  a 

Ars,  HU  liSMI- 

And  In  Christian  v.  Greenwood,  a  Ark.  258,  7* 
Am.  Deo.  IM  (I8U),  It  was  beld  that  a  credlUw 
purotaaeing  of  his  debtor  In  payment  of  bit  debt 
must  not  buymore  than  Is  neceesary  for  bis  own 
ptoteotlon  unless  good  leeson  appettn  why  the 
property  sbould  bs  aaiS  together  and  not  separated 
-o  as  to  make  the  quantity  equal  to  tbe  amount  of 
be  debt. 

But  where  a  debtor^  property  Is  easily  sepaiabla. 
if  tbe  creditor  recelTGe  tbe  same  In  ezoess  of  hit 
indebted  neai  and  pays  the  dUferenoe  Id  money  and 
has  knowledge  of  tbe  deeign  of  tbe  debtor  to  trans- 
fer all  of  Us  property  with  Intent  to  defraud  hM 
other  ciedllon,  tbe  purchase  b  fraudulent  tn  tolo 

_  .. ->t  be  separated  at  against  oiediton.    Mo- 

Qaunt,  U  Kan.  m  (1888). 
thereo^ptbyanedHorof  inoperty  of  his 
of  a   debt  In  ezoess  of  tbe 
paying  tbe  dlDerenoe 
In  tnoner  where  the  property  Is  easily  separable,  le 

"""* 'o  ealabtlsb  the  oieditor's  privity  to  a 

Intent  of  the  debtor,  and  wUl  bivalldate 
JMd. 
inveyanoe  taken  by  a  oradltor  from  hit 
debtor  ol  an  amonnt  of  property  more  than  sulB- 
olent  to  secure  his  debt  for  tbe  purpoee  of  enab- 
ling him  to  delay  other  oredlton  Iji  fraudulent  and 
void  as  aselnet  such  credtWra.  McNIobols  v.  BJob. 
ter.  IB  Ho.  App.  SU  aSSS);  DbtIs  v.  UcCarthy,  10 
Kan.  IB  ilSSBi. 

And  a  tranafer  by  a  debtor  of  property  whloh  at 
afalrrelueiionlsamptetontitfy  all  tbat  be  owes 
by  way  of  sale  and  payment  of  a  single  creditor 
'  a  near  relative  oaite  the  btirden  of  proof  as 
..  .  enUie  bona  tides  of  tbe  transf^  upon  the 
purchaser.  Demarest  r.  GSsrhune,  U  N.  J.  Bq.  U 
vmt. 

And  a  purobase  by  a  oredltor  from  a  debtor  tn 
payment  of  his  debt  or  more  property  than  was 
neoessary  for  sooh  payment  Is  fraudulent  end  void 
~  ~>atpeoiSo  Intent  to  blnderand  d»- 
lay  other  ored  Itort.  though  the  di ' 

)d  the  moDey  paid  him  br  "  ~ 
of  hit  debt  tn  the  payment  of  debts  due  to  otber 
creditors,  aa  the  question  of  the  validity  of  the 
trantactiou  la  governed  by  the  faols  existing  wheo 
It  was  eoniummated.  WUUa  v.  Yates  (Tex.)  11 8. 
W.  sax  (188)). 

Bo,  a  transfer  by  an  tneolvent  debtor  ol  all  hit 
property  In  paytneat  of  a  debt,  lecetvlog  a  note 
*--  -  balanoe  with  an  undentandlng  that  ha 
ihonid  get  back  pert  of  the  property  for  working 
out  the  atookaoM.  and  tbat  tbe  money  was  to  be 
outof  tbe  stoOk  before  Ibe  notes  sboold'ba 
paid,  it  fraudulent  and  void  at  toenditora.  Ssola 
.  Baokey,iBFa.Ti(i8iu.  ' 
And  a  eon  veyanoe  by  an  Insolvent  grantor  Justly 
indebted  toblsgnnteelnaoomparatirelysmaller 
amount,  of  alt  or  neartr  all  his  property  In  aatia, 
faction  of  tbe  debt  for  a  nominal  eonaldeTattoa, 


ogle 


S  SUTBKHX  CODST, 


CMS  no  eYldenoe  hu  been   •ddnced   npon 


bean  In  hand  paid  eqoal  In  TBiue  to  tlia  propertr 
oooTejed,  ba  t  lantelr  In  ezoGM  at  the  debt  tetaally 
dos,  k  tnudnlent  iDd  void  when  aooepied  bT-tlM 
•lanlraiataoUraroredlton.    Knigtur.  Cki>lto.lS 

w.Ta.aw(im). 

And  a  oonvejanM  of  ona  edchtb  of  a  diiii  for  1 
tban  one  halt  ot  tta  valua,  abMlata  In  form  a 
lnWDdedt«betn*tedaiabaoiat«aatottiirdiiaTt 
bat  whkli  ««i  not  ao  In  fact  between  tba  part 
bat  InteDdad  a*  •aoarlt;  oDlf,  1«  trauduMot 
agalMtezlaclnBiiTedltora,Bndvliet<aet  apbjr  tbe 


atMolntelr  and  not  on  condition  otpaTmeattobIn 
of  the  ooDtlderatlrai  for  tbe  ooararanoe.  Tbomp- 
aon  T.  FanDall,  67  Ha.  U»  (inD. 

So,  a  violent  prasumptiaB  of  a  aecret  tniat  la 
talaed  br  a  ooa*e;anoe  br  an  InaolTeDt  dabtor  to 
aaredltorof  all  Ma  property  tapaTneatot  a  debt 
wblch  la  len  than  one'  fourth  of  tbe  true  value  of 
I  be  propertr.  and  about  one  fourth  of  the  prioe 
irblofa  a  purobaaec  offeTsd  and  itood  readr  to  vtre, 
wblch  will  Inralldate  tbe  oonverauoe  bi  theab- 
naceof  aaytblDKlo  lebntlt  Bbelton  t.  Ohurob, 
38  0onn,<lfl[18n). 

And  the  execution  br  a  debtor  of  a  deed,  upon 
the  ere  of  bla  departure  from  theatate  aadsbortlF 
attertberecelptof  llltelllKenaBIDale^lall;affeotl□c 
hl•ocedlt,  of  propertr  worth  morn  tban  double  the 
amount  Of  the  debt  ID  be  aeoured,  to  a  creditor,  tbe 
bill  of  ladlDBf  or  a  part  of  the  property  hHTlnfc  beeo 
antedatnl  br  tbe  grantee  for  the  ptirpoae  of  over- 
reaoblDg  another  creditor  wbob  d  proTlouGly  ob- 
tained a  bill  of  ladlns  and  wf 
■raatee  to  take,  lue,  and  sell  the 
to  the  tenor  of  the  deed,  or  ooaniveo  at  nu  do- 
IDB  ao.  BufBdeatlr  ihowa  oonaUou  between  tbe 
debtor  and  the  oredltor  to  Injure  and  delraud  tbe 
real,  to  prereattbecredltorfrombelDKeiitllledto 
any  prior  lien  by  virtue  of  tua  deed.  Wright  v. 
Henoook.  S  Hunt,  ffil  (iai£). 

And  BTldenoe  ttaat  a  aale  by  a  debtor  who  had  Ob- 
tained iroodaby  falaepretenaes  and  vltb  Intent  not 
to  pay  tor  tbem,  to  a  third  party  throush  an  aaent 
tf  Ihepnrcbaactwho  bad  knnwJedve  of  tbe  Insol- 
vent oondltlon  Of  tbe  vendor.  In  conalderatlOQ  of 
tbeaatlafaotlOD  of  an  Indebtedaeea  of  the  vendor 
anonntlns  to  KOOO.  the  putobaaer  glvlntt  a  check 
fOr  the  balance  of  tbe  purcbaaa  price  of  SIO.OOO, 
after  wbtoh  he  ImmedlatBly  aella  the  wme  to  an- 
ptber  tor  tBUi  teaa,  when  the  sooda  are  lold  at 
anctkMi  and  he  ta  paid  from  tbe  prooeeda  of  the 
anctlon  aalee,  no  Inventory  havlns  been  taken  at 
either  aale.  warrHniB  a  andlag- that  the  flrat  pur- 
oha«er  ban  notice  or  knowledge  of  the  fraudulent 
latent  of  the  orlglDal  vendor.  Qrcennan  v.  Walt- 
Ma,  BB  N.  T.  B.  K.  821  osao). 

And  In  Zelgler  v.  Carter  Btoa.  H  Ala.  an  (UtU,  a 
WHiveyaDoe  of  property  worth  tWO  In  oooatdeia- 
tlon  of  an  antecedent  debt  of  tUO,  waa  «et  aside  aa 
traudalent  and  void  aa  against  credltoia.  where, 
aooo  attur  tbe  conveyance,  the  grantee  leaaed  a 
part  of  tbe  property  to  tbe  grantor,  who  had  no 
apparent  nieana,ai>d  who  at  oaoe  erected  a  livery 
liable  thereon  worth  ttfA  or  IKIO  wbloh  waa  held 
In  hla  wife  ■  name  butauperlntetided  and  managed 


And  In  HimUn  v.  Wrigbt,»  Wis.  BO  (IBTOi,  a  con- 
veyance of  land  In  aetilement  of  partnership  ao- 
ooQOta,  the  land  being  worth  aeveial  timea  tbe 
amount  of  tbe  pcciended  balance,  waa  held,  Inoon- 
tMOtlon  with  tbe  oontlnued  use  and  retention  Of 
protllaby  the  grantor  and  other  dronmatanoea.  to 
8J  I*.   R.  A. 


ment  of  J.  H.  HcQuliv  &  Oo.  *.  JoBSi  A 
Pulton  at  tbe  time  ot  tbslr  telnm.  (U) 
You  Me  inaCracted  that  a  fraud  that  vooU 
vftlatA  a  Bale  of  gooda  muat  bo  In  tlM  ml» 
Itaelf,  and  not  In  aome  mere  devloe  for  put- 
ting otber  aradltoTB  oS  tbelr  (Oanl,  and  j/n- 


agatoat  oredltoiB. 

Bo.aoonveyaooabyadeMocat  bM  eoOm  atoek 
ot  gooda,  Oztnm.  tto^  and  credit  glveo  npon  Ua 
debtttaerefaraadtbaeieouUon  upon  theaame  day 
of  aU 


acUon:  and  wbera  the  value  ot  tbe  properly  tt 
teraedlbereby  greatly  ezeeeda  the  debt  to  be  paid 
or  ieoared.  it  »  a  badge  ot  fraud  In  fact,  tbeetteot 
otwblcfalatobelefttotbelur)'.    Baylor v.Brown 

(Tex.)  *i  a.  w.  n  asm. 

Whether  or  not  mot«  goodi  were  IntentlooaU; 
received  bya  oredltor  in  paymentothtaolalin  tban 
were  leaaonably  reqnlied  to  aaUaty  hla  debt,  and 
whether  the  tranaactlon  waa  open  and  fair,  aoMy 
tor  tbe  porpoae  (« the  part  «f  tbe  purciiaaer  «(  eo<- 
leottng  ajiiat  debl,or  wli  ' 
fraudulent  porpoaa  to  which  the 
privy,  are  qneailooa  for  tbe  Jury. 
Wmia,  I  lex.  Civ,  App.  <ST(UU), 

And  a  dliectloD  of  a  verdlot  u[i 
ter  by  which  a  preference  waa  given  t 


fliotin  the  evldenoe  aa  to  whether  moiw  property 
waa  tranaferred  tban  was  reaaonably  neoeaaary  to 
pay  the  preferred  debt.  Plerae  v.  Lowder.  51  Ho. 
AppLadStei. 

And  In  Wood  V.  Keith,  ao  Ark.  «»  (UW>,  the  tect 
was  recognlied  that  neceoalty  migbt  compel  a 
purcbase  ol  more  tban  a  aulBcienoy  to  pa;  the 
debt. 

Wbers  a  oredltor  takea  more  property  than  la 
ncceeaary  to  aatUty  bla  claim,  poytna  forthe  bal- 
ance, bowevs.— at  leaat  tn  a  case  In  which  tbe 
properly  ceo  be  aeveted.— he  loaea  bla  pualtlun  of  a 
transferee  la  payment  of  a  debt,  and  Is  placed  la 
thatot  pnrohaserroran  Indapendeot  oonaldetatloo 
in  whlcb  mere  nolloe  or  knowledge  of  tbe  fraud- 
ulent Intent  of  bla  vendor  will  chance  him  with 
partidpaUoD  therein  though  he  doea  nothing  In  aid 
of  lu 

la,  a  oredltor  who  takes  goods  from  a  faUma 
debtor  In  payment  of  bis  Indebtedneaa  cannot  go 
beyond  obtaining  satletaoilon  for  bla  own  debt- 
It  he  pay*  part  ot  the  oonalderaUon  In  caah  tb« 
mnaaotlon  la  governed  by,  tbe  aame  princlplea 
wblob  apply  to  pnioheaera on  an  entirely  new  ODD- 
Mderatlon.    Barrk  v.  Buaell, «  Ala.  EB  aesO). 

ADd  where  a  creditor  takes  payment  of  bla  In- 
debtednrea  from  a  falling  debtor  in  property,  with- 
payltig  any  cash  ooDBlderatlon  thcrefcct 
pursuant  to  a  combination  and  conaplraor  between 
him  and  othera  not  credltora  by  wblch  other  prop- 
erty la  also  taken  cor  which  a  cash  oonstderatlon  la 
paid  by  the  others,  the  creditor  la  affected  br  tbe 
prinelplea  whiob  apply  to  the  otbera.  and  the 
whole  tranaactlon  li  governed  by  the  nilea  ap- 
pUoable toaaleabyadebtor.    OM. 

Tbe  right  acquired  br  a  creditor  who  takea  prop- 
erty of  bi*  debtor  In  latlafBcUon  of  bJ*  olalm  of  a 
value  greater  than  the  dalm.  paring  tbe  balance, 
muat  be  tested  and  oantroUed  by  bla  attitude  aa  • 
purehaMronly,and  if  tbe traniaoUon  cannot  be 
suatained  aa  a  purcbaae.  It  muat  fall  both  aa  a 
purobaae  and  a  ivttlameDt  of  tbe  debt,  then  being 
but  one  eotUe  tranaactlon.  Bangw  &ca.  v-  Col- 
bert, U  Tex.  aSS  (Ua». 

So.  a  creditor,  wbo,  knowtog  that  other  credltoia 
wOl  be  hindered  and  delared,  raoaivaa  more  ot  bk 


i,CoogIc 
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„    .  1   »genti  nmy 

bare  advlwd  Sooea  &  Fulton  to  Uirow  tbe 
■gent  of  Voortieea,  Utller,  ft  Bupel  off  bta 
guard  intentional  1 7,  by  ordering  from  bim 
a  bill  of  goods  tb&t  wu  not  a  fnud  tbat  bd- 


ertr  brrond  tta«  naek  of  otbar  oradlcoia  br  ^TtDS 
bim  ui  eQulTsMnt  tbeiwfor  wbwb  tbey  eaoDOt  rob- 
;tct  to  tiwic  cdalms.  ttaua  tnT*lidstlDK  tbe  ttwuao- 
Uon.  Black  T.  TauBhan.  TO  Tu.  IT  (IHB):  Bmtt  r. 
Jacob  Btimna  SirfiUei?  Oo.  1  Ho.  App.  Bep.  nO 
(WB). 

AadaaUabr  ad«))torol  (0,000  wottbof  proi>- 
nty  to  hii  cmlltor  lor  tlie  parpow  of  aatlilTliic  a 
debt  of  only  tlT.OOO^  leaTliig  a  balance  of  aboot 
mooa*ner«ppljlDatbeliHM>tediieB.laBnleoC 
propflny  and  D^  ■  ooDTeraaoe  In  pa^meDt  of  a 
debt  wltfatn  tAe  znle  tbat  tbe  knowledse  of  the 
creditor  of  tbe  fraudulent  loteotlon  of  bli  debtor 
doce  Dot  prevent  him  tnmt  reoelrlDR  payment  of 
an  boneat  debt.    HaDobertT.Goets.aULApp.UB 

So,  a  purcboae  br  ■  oredttor  to  wbom  9E,rai  «a* 
due,  of  tbe  debtor's  entire  ttook,  knowlDK  tbat  be 
WW  iiMolveat,  of  wbleb  be  paid  tLOOOia  ai»b,iet,v- 
Itut  tnO  of  bl»  own  debt  onntlgfled,  li  a  porofaase 
toranadvanoed  oooilderatlon.  and  note  mere  ae- 


traudulentaa  a^lnstlbe  errdltors.    Lelnknull  t. 
FrenkJe,  80  Ala.  US  (1B8S). 

And  a  mortffasM  who  purcbaiea  tbe  moitgund 
PtemtBca,  ajiiMlilK  to  anume  prior  debts  and  to 
pay  onpaid  tazea  on  tbe  laud,  which  is  worth  tan 
more  than  f 'Je  aoioantof  aU  the  mortftairaa  and 
taiM.d0WDi>t  take  aaa  creditor  [aklnH  conrer- 
auoea  toteoii  «  bit  debt,  Dataa  apnrchBaer.  and  bia 
action  mutt  >«  ooDttoHed  by  nilea  applicable  to 
parchaaetsoi  InaotTentd^itora.    Allen  v.tiiliifrel. 


Wbere  a  crjditor  pnrnhiiiirn  enonsb  property 
from  hit  debtor  to  par  hia  olahn  and  more  bFalden. 
paylna  a  oonslde  ration  (or  tbe  remainder,  the  lale 
wUlnot  be  upheld  ■•  amloat  oredllon  unloaltwaB 
made  under  auoh  clroumetanoca  ai  wontd  ralldaU 
II  If  made  to  any  other  peraon.  Allen  t.  Carpen- 
ter. M  Tax.  18S  (ISSI). 

In  Allen  r.  Oarpenler,  Mprti,  Greenlere  v.  Blum, 
HTei.ir'MlSSn.lnfnLikiwaadletlnKulshedupOnlhe 
jRimnd  mat  In  thatoeae  It  appeared  that  the  oredl- 
ton  had  every  raaaonto  know  tbat  tbeirdebtore 
were  aellinfi  to  tbem  and  Bettlnr  tbe  advantase  of 
the  snrpiua  over  and  above  tbeir  debti  tor  them- 
MlvMtn  order  todefraud  their  otber  oredltora. 

And  a  punibiae  made  by  a  creditor  wltb  knowl- 
edge of  tbe  veodorli  tnudnlent  purpoae  to  binder, 
delay,  or  defraud  tala  other  eredltoca  of  more  than 
enooKh  to  par  tbe  debt  due.  I*  a  partloipation  by 
tbe  purohaem  la  tbe  band  of  the  vendor,  tbus  aa- 
MitlnK  In  tbe  •ooompllihnient  of  luob  purpiiee. 
Boeber  v.  Bowa,  91  Ban,  IH  aSSE):  HoVea^h  v.Bax- 
ler.St  IfOL  GIS  (im);  Hart  v.  Sftndy.a)  W.Ta.  SU 
(UHJ. 

In  Boeber  t.  Bowe,  mpro,  Dudley  v.  Dantortb, 
a  n.  y.  an  aOTD,  iwpra.  m.  e,  wm  dlatlDarulabed 
upon  tbe  cronndtbat  tbepoiebaaaand  nie  were 
made  la  rood  faltb  tor  tbe  ptirpaae  of  paylos  an 
honeet  OeM^but  tbe  ooort  afterwarda  orltlclaed  that 
<ec<sian.ny)nirlbattttdootrloeMcaMtobeInoon- 
liot  with  tbe  itatnie  Haelf  on  tbe  Kibjeot  of  ttaud- 
nleal  tnntleia,  and  tboaU  be  nnrieted  »>  obmb 
preel*e)y  itmllar  and  not  extendlnr  beyond  tbem. 

AndaMla  toy  BnbwalveDtoorporatlon,niadebr 
ibe  membem  of  ito  exeenUve  eommtttee  to  two  at 
itatnMtoeawbDhad  toowledce  ot  tMlnaolTeooy 
81  L.R,  A. 


tend  Into  Uw  bill  of  aale  oi  afleoted  It ;  and 
tbia  la  particularly  ao  If  the  advice  waa  not 
acted  on.  (90)  Fraud  must  oonaiat  in  acta 
done  witb  a  fraudulent  intent,  not  In  mere 
Intent  which  la  not  carried  oat;  and  tba  m- 
oret  motlvea  of  a  debtor,   howerer  fraudu- 

tbe  pioptvty  In  paymenCof  a  debt 
nmounttban  ttaBraloeof  tbe  prop- 
Mty,  la  trandulent  and  void  la  a  matter  of  law. 
Third  Nat.  Bank  v.  BlUott.  CI  Hon,  m  Otm. 

\  pnrohoae  by  a  oredltorof  a  debtor  of  bla 
(took  of  mcrobindlae  wltb  knowledge  of  bis 


of  tbe  debt  due 
the  creditor  and  SUNO  paid  to  the  debtor  In  cub,  li 
traudnleDtandvotdaatootberorBditoia.  Oppen- 
HalS,«3ex.tfi(Uen. 

orobaaeby  a  creditor  ot  all  hit  debtor^ 

proper^  to  MUtfy  hla  claim  agalnat  blm  when  the 
pnwerty  amonnta  to  more  than  tbe  dalm,  stvlnv 
biH  note  fw  $USO  tor  tbe  dUferenoe  payable  one 
year  after  date,  wben  Uie  debtor  waa  bMolvent  and 
known  to  be  ao  by  tbe  vendee.  It  fraudulent  and 
void  as  BEialnit  oredltoia.  Se^er^  Sonav.  Tbomat 
BroB.10IMo.(»(18VU. 

And  that  ffooda  were  purofaated  by  a  oiodltor 
rnnn  bit  debtor,  amountlnr  lo  VKSJH  more  tban 
bla  debt,  wblob  anB  wu  paid  In  oagh,  knowlna  tbat 
■oUitdovn  hlU  and  was  Indebted 
to  others  and  unable  w  pay,  la  suacient  to  uphold 
a  verdict  aettlnc  aside  the  transfer  upon  tbe 
jnound  ot  fnud.  Heybera-  j.  Jaooba,  10  Ma.  App. 
UB(1980). 

Bo,  a  tranafer  Ot  property  worth  at  least  SBSObr  a 
debtor  to  a  creditor  Is  paynieDt  ot  debts  afrare' 
gating'  SIK.ID,  n  fraudulent  and  void  ss  to  other 
crudlton  where  tbe  creditor  has  knowledge  of  tbe 
debtor's  Insolvency  sod  tbat  the  transfer  was  lu- 
letmiid  otber  credltora.  Btuart  v.SmHb 
(Tex.)  21  B.  W.  10!0  (ItWI). 

And  a  Hie  by  an  Insolvent  merchaot  wbo  was 
under  iDdlctmeat,  to  one  of  hla  orediiore  of  bli>  en- 
tire Riock  of  BOCds  worth  about  (800.  In  satlslaotlon 
of  a  debt  due  such  creditor  ot  about  1000,  and  for 
S2D0  In  cnsb.tbe  ca«h  payment  havlDK  been  taken 
to  enable  him  to  flee  the  country,  which  purpoae 
and  the  eilsienceof  otberdebts  wereknowntotbe 
readee.  Is  fraudulent  and  void  as  to  otber  credit- 
ors. Williams  V.  Moore  Btoa.  S  Tax.  av.  App.  M) 
(tSH). 

And  a  oredltor  wbo  lakea  the  entire  stock  of 
Soods  ot  his  debtor,  amounting  to  more  than  liTOO. 
to  pay  a  debt  of  (£06,  Hoowlnir  that  the  debtor  was 
hard  prmeed,  the  debtor's  utter  waatof  credit  and 
pecuniary  embarraannent  beloira  matterof  (ren- 
erai  notoriety  In  the  comnuolty  In  whioh  they 
lived,  Is  aufHctont  to  charse  the  purchaser  with 
notice  of  the  fraudulent  purpoae  of  tbe  seller.  If 
not  to  show  tbat  be  was  a  participant  In  such 
freudabmtdealgiL  Bdmundaon  v.  SllUman,  UTei. 
im. 

f  Innd  at  an  aa- 

oaah  and  tbe  baianoe  in  sBCisiBction  oi  the  credi- 
tor's antecedent  debt.  Is  fraudulent  and  void  as 
against  credltora,  although  tbe  debtor  refuaed  l« 
tell  a  single  parcel  separately,  where  tbe  sale  was 
made  by  the  debtor  wltb  tbe  known  Intent  otcon- 
verlioK  hit  land  Into  money,  not  tor  tbe  payment 
of  blsdeblt,  but  to  proonre  family  BupplleaandeD- 


laa  Jcaowledge  of  bla  embamaed 


knowledge  of  the  fnudnlenttDteut.    I«vyv.  Wll- 
Uaiaa,T>Ala.mas»). 

A  pnrcbaMDg  ondlior  In  tacnrinr  the  payment 
ot  bit  debttrona  dabtormnst  not 
Under  «r  d<lay  otber  oradu^ns  « 
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lent,  do  not  vltUte  the  dlBpoaltlon  of  hii 
pTonertj,  provided  Biich  property  is  applied 
to  lue  payment  of  debts  at  a  rate  wblch  the 
Is*  deema  reasonable ;  and,  when  property 
Is  applied  to  tbe  psymeot  of  debU  at  a  rate 
equal  to  what  H  would  brlog  at  a  fair  public 

rigbti  bj  plBcdnc  tt  hi  the  power  of  tlM  dabtor  to 
effeotuallr  SDroea  part  of  the  pnxeedi 
kDowledgs  ol  taota  auffldeDttooreats 
bellof  ot  MMh  IdMdUod.    IMd. 

And  It  la  not  oecewarr  >lu>t  a  ««i)ltor  who  take* 
a  traoirer  ot  bit  debtorii  propertr  in  paymetit  ot 
hia  debt,  of  value  ooiuidsntdr  gmMi  than  the 

amouDi  of  tba  debt, " 

by  a  fraudulent  Intent  In  order  to  btoM  thetrana- 
fer.  orthat  he  ibould  have  Inleodad  to  bbM  the 
debtor  Id  defraudtor  hia  nedltoia,  or  that  he 
Bhould  have  had  aeiual  knowledsa  Out  mch  wai 
tbe  debtor'!  loteuthiii;  It  !•  auflloleDt  to  alTeOt  bim 
wlUi  Dorloe,  If  bT  ordinary  pmdeooe  be  mlsbt  have 
known  It.  HumobrIeeT.rreemai>,aiTex.tta8Sei. 

Tfaua.  B  purchnBe  b;  a  creditor  from  hit  debtor  of 
propertr  tot  wblob  be  para  a  lante  sum  In  ooah  Id 
addition  to  bis  claim  is  loTalld  where  tbe  tale  was 
made  wltb  tbe  bileac  upon  tbe  part  ot  the  vendoi 
to  binder,  delay,  or  defraud  hia  aredltofa,  and  tbe 
vendee  partlclpatad  Id  tbe  fraud  or  had  knowledge 
thereof,  or  lolormatlon  of  auobtaolsBS  would  ' 
put  an  ordinarily  prudent  loaa  on  Inquiry.  8i 
V.  Bailey,  3i  Uo.  App.  ITi  I1SSS). 

And  e  creditor  Hbo  purchasea  nroperty  of  hia 
debtor  In  excen  ot  tbe  amount  ot  bli  claim,  wh< 
knew  of  tbe  embnrroBBment  ot  his  debtor  and  the 
eiccuUon  had  been  levied  on  bis  property,  and  that 
a  part  of  tbe  property  had  beeo  puronased 
name  of  B  third  person,  aod  who  hidaprlva 
derslanding  with  tbe  debtor  chat  he  Bhould  have 
the  prlylletre  of  paying  witnin  a  reasonable  time 
and  reololmlnB  bla  property,  ti  put  upon  Inquiry  aa 
to  the  motlye  of  tlie  Tsndor.  Humphriee  v.  Free- 
man, a  Tex.  <fi  (1S5Sj. 

Bo,  a  purobase  of  the  stock  of  vooda  hi  a  ttore 
by  an  employee  therein  who  knowa  that  tbe  pro- 
prietor la  Inaolvvoi  and  bad  been  tefuaed  further 
credit.  In  payment  of  a  dobt  due  him,  who  takea  the 
Slock  ot  tbe  debtor  In  another  store  In  order  to  In- 
duce tbe  debtor's  oouent,  alviag  bis  notes  for  tbe 
bolanoe.  Is  fraudnkmt  and  void  as  to  credltota. 
IKmtRomery  t.  Baylln.  96  Ala.  HX  IIHR). 

And  a  transfer  of  merchandise  by  a  debtor  to  a 
oredllor  clearly  exceeding  la  nJue  the  snm  due, 
the  creditor  knowing  this  (a«t  aod  that  tbe  debtor 
was  Insolreat  and  hftd  otber  creditors,  and  paying 
the  debtor  a  sum  of  money  to  Induoe  blm  to  make 
tbe  oonveyance,  whereby  otber  oedltors  are  pre- 
vented from  enfordng  tketr  olalma  against  a  part 
of  the  property  not  newMsary  to  pay  such  creditor's 
claim,  are  trandnlent  atid  void  ss  to  other  oredlt- 
ofB,   Oppeohelmerv.Hellt,  eSTez.«eil8BTi. 

SiHdi  a  [ransBOtloQ  Is  Invalid  whelber  I^aexoess 
la  appropriated  by  the  creditor  to  his  own  uaeor 
paid  to  a»  debtor  In  money  or  negotiable  paper. 
Kantensblp  V.  Wljlla.  1  Tei.  Civ.  A  pp.  m  iimXi. 

And  a  conveyance  by  an  Insolvent  husband  to 
hts  wife  of  property  worth  several  tlmeo  the 
amount  claimed  to  have  been  advanced  by  her  will 
be  set  aalde  wbere  ber  teatlmony  was  contradictory 
aato  why  tbe  oimveyance  was  made,  and  she  knew 
that  tbe  HKmey  advanced  by  her  was  merely  a  part 
«t  tbe  prloe  paid  to  tbe  orffflnal  vendor,  and  Ibat 
the  oonreyaooe  was  to  k  large  extent  voluoiary, 
though  Ae  claimed  to  be  Iffnorant  of  the  value  ol 
theland.   Beeee v.8b^lHaa.f4B(ieBSi. 

A  oredltarwbo  takes  property  of  ble  debtor  of  a 
value  greater  than  the  amount  of  his  debt  aatlafy- 
Ing  btl  claim  aDd  paying  the  balance.  Ha  purchaaer 
tor  a  valuable  oonaliHntlon.  however,  and  before 

thetnasaoUc  

31  L.  B.  A- 


sale  to  the  hiKbest  bidder,  th»t  nts  U  Ruoa 
able.  (21)  II  the  pUtntlS  took  the  goods 
at  ancb  ft  prloe  u  they  would  have  bimisjit 
ftt  a  fair  public  sale  to  the  hfgbeat  bIdM, 
tbe  tranaacClon  would  not  be  InralhUM 
becauM  thoy  advised  Jones  A  FnlWo  to  pm 


Ing  the  'tranaaotlon.    Sanger  Bitm.  t.  Oolbert,  U 
Tex,  t»  ami). 

And  a  sale  by  a  debtor  to  his  credltcr  of  a  lan>er 
amount  of  goods  than  was  necessary  to  v*t  kb 
debt  will  be  opbeM  as  •tmlnet  creditors  wbeie  tbe 


(acta  whloh  would  a 

dtnarlly  prudent  man  and  put  him  upon  In 

to  the  tnudulent  intent  of  the  vendor.  AUen  v. 
Carpenter,  W  Tex.  ISS  (IteS). 

The  question  as  to  whether  a  purobase  by  a  end- 
ttor  from  hia  debtor  In  payment  of  bis  ctelm  of 
more  property  tluD  Is  necessary  to  pay  hia  <da]in 
when  tbe  fnopeny  Is  not  divisible  aod  aoeh  pur- 
obaae  la  rendered  neoeasary  by  Ita  tmutton,  wffll  be 
regarded  aa  an  Independent  potohMe  or  a  ttanstei 
in  payment  of  a  debt  requiring  aometbing  mere 
ibaniDereltncYloilgeof  the  debtor^  Intent  to  dr- 
(raud  to  charge  tbe  ciedltor  with  partlelpatloo 
therein,  eeems  to  remain  undeolded. 

There  Is  a  dlcAna  In  McDonald  v.  Oaont,  H  Kan 
<B9  (189).  bowever.  In  which  the  rule  that  •  pur- 
chase by  a  oredttnr  of  a  debtor  In  paymeot^f  hM 
claim  ot  property  In  ezceea  of  tbe  amount  theeecf 
is  invaUd  where  tbe  iiircumsiancea  attending  di* 
pUKibase  are  such  sa  would  put  an  ordinarily  pru- 
dent man  upon  Inquiry  whicfa  If  proaecoMd  wonM 
disclose  a  trandnlent  Intent,  was  coollned  to  c«Bi« 
in  wblob  the  property  Is  eaally  separable. 

And  In  Vood  v.  Keith,  W  AA.  Ot  (Un.  U  wm 
held  that  the  knowledge  of  a  creditor  wbo  pm^nsw 
proi>erty  from  an  tnaolvent  or  fantnir  debtor  In 
sntlsfaotlon  ot  his  debt,  of  a  fraudulent  Intent  M 
the  debtor  as  to  otbet  creditors,  does  not  affect  i  te 
validity  of  hit  purohaae  if  he  does  not  aid  blm  (n 
defrauding  hia  otber  creditors,  and  paid  a  ttir  pri  le 
and  purchased  only  to  theextent  oJT  satisfriDg  >m 
debt,  unless  necessity  compelled  a  purchase  »t 
more  tban  a  meie  auiBolenoy. 

And  In  Chamberialn  v.  Domnca,  W  Abu  40  (lMi>. 
(t  was  held  that  a  sale  of  property  by  ■  debtor  W  a 
creditor  to  apply  In  payment  of  bis  claim,  widah 
larwely  exceeds  tbe  value  ot  the  property  witho'it 
ntaervatloo.  Is  valid  as  against  credltraa.  thongb 
tbe  debtor  was  then  Insolvent  to  the  knowledge  ot 
tbe  credlior  and  the  property  sold  was  subatanttally 
all  he  had. 

[n  tbe  above  caae  there  is  nothing  to  tbow 
whether  theproi>erty  wBsorwsanotBeverable.bat 
the  amumptlon  that  It  waa  not  ao  might  be  based 
upon  [ha  fact  that  If  It  were  teveiable  tbe  deototon 
'd  be  squarely  in  oooOlot  with  onmeroaa  aa:wi 
above  cited  holdinii  mei«  knowledge  upon  tbe  pt  rt 

'  the  creditor  of  tbe  fraudulent  intent  of  lli« 

tbtor  to  t>e  sutBoient  tocharfe  bhs  with  parti' i- 
patlon  tberein. 

t.  .dSowinss  (tf  fair  prte*. 

A  creditor.  Id  purchtslng  property  from  elf 
debtor  who  is  Insolveni  aod  attempting  to  diapoae 

s  property  to  denaud  other  ciedltots  to  bis 
knowledtre,  muat  act  wttb  the  ntmoet  good  faith, 

must  |My  or  allow  an  ai' 
property  purohased.   Lewis  r, 

And  a  oredttcr  wbo  wtlh  toll  knowMfa  « 

attempt  of  hh  debtor  t« 

advantage  thereof  and  ol 


..CoeH^lc 


tlMlr  money  Into  tbelr  pookvta,  Hid  not  to 
pfty  tt  (o  ibelr  creditors,  if  yon  flnd  that 
•nch  idrlce  wu  given.  Fraud  conalita  Id 
mew,  and  b&d  adTice  touchloK  other  property 
CftOBOt  rltiale  »  Hie."  PlalDtlSB  eioepted 
to  tbe  refusal  of  Uiese  lostructtont. 


Tbecoort,  sttlielDBtaDceof  tbedL  _ 

K«Te  eleven  iDstruetlona  to  tbe  Jury,  two  of 
wblch  are  m  follows :  "  (9)  If  yon  believe 
from  the  erldenoe  In  this  caie  Itiat  tbe  pUin* 
tiffs  by  their  tnLnmctlou  with  Jone*  «  Ful- 
ton In  the  pnrchue  of  the   (coods,   acquired 


U  leei  than  Iti  raloe,  caBDOt  be  lesanlBd  u 

Her  Id  rood  faitb.  IMd. 
8a,  In  Blokmanv.  Trent,  nva.  4TB  (IRBj,  a  ooo- 
veTanoe  for  a  KieMir  loadeqnue  prioa  wtthont  w- 
eiirltT  WH  held.  Id  oonneotlon  wlUi  tbe  oontlnned 
poaaeartoQ  b;  rite  vraiiuir  and  an  nuiuoalleDilliof 
oridlt  uid  other  dreumslanoM.  to  warraot  tbe 
eODoliMlon  that  the  Brantoi  entertained  a  fraud  D- 
leot  deittn  known  to  and  pertidpaled  In  br  tbe 

BntaaredttormayaeoeptaooDrajanoeDt  prop- 
(Mr  from  tata  debtiv  at  a  fair  and  reaaooable  prloe 
In  parmentor  fate  olalma,  tboujrh  he  knowi  that  tbe 
debtor  will  be  left  wltbont  means  with  which  to 
PV  other  eredlion.  Seaman  t.  Nolen.  BSAla.  tn 
(UaU;  Cumn  t.  Olmatead.  im  Ala.  «QB  (UeO:  Bataa 
T.  TandlTer,  lOt  Ala.  M»  <UMi  Ciawlord  v.  Klrk- 
•ar,  U  Ala.  OB.  S  Am.  Rep.  T«  (18TB):  Ford  r.  Will- 
laeM.  8  &  Hod.  HO  OMW.    And  aee  nqmi.  IIL.  e.. 

A  aale  of  coo4i  bj  »  debtor  to  a  creditor  In  ntts- 
(•otlonofdebUlnallrdue,foraprloenotlenthab 
Otelr  l«al  ralne,  made  with  Intent  todefraud  cred- 
lt»n  Ob  tbe  part  of  the  vendor,  la  not  lubjeet  to 
ohJeotloD  on  tbe  groond  that  the  tnad  wae  par- 
ISilpnted  In  by  tbe  pitrcbaeer,  tboocb  be  knew  the 
effect  wonld  bs  lo  prevent  the  coUeotloa  ot  tbeir 
eUlme.  GIlkeieon-BkiMOommlHioaCoLV.caniee, 
M  Ark.  U4  aaua. 

And  a  tale  I?  an  Inaolvent  debtor  to  a  ocadttor  In 
pejnentotanhoneat  debtatafair  and  adequate 
prtoe  without  rceer ring  any  benellt  to  the  vendor, 
h  VBUd  thoujrh  made  wKb  a  frandnlent  bitent  ot 
which  tbe  pnndianr  waa  ooKutwnt.  Homthall  v. 
Bebonteld.  IS  Ala.  IW  OMh  Wood  v.  Keith,  «  Ark. 

8a,  Id  Chrlttlaa  v.O(eenwood.tt  Ark.aiB.TaAm. 
Dee.tMdSni.ltwaeheldthMiieredltoi'who  bun 
piopett/  ot  an  Intolveot  debtor  to  MOUre  bin  de- 
mand mtMt  allow  a  talr  price. 

And  ra  HodKCB  V.  Coleman,  ra  Ala.  UBOflSU;  iril- 
Bon  V.  Vewkner,  IS  ni.  App.  4M  (IMOl;  aills  v,  Ta- 
lentlne,  M  Tex.  SW  (IBBBt;  Chlpman  v.  atem.  WAk. 
SOI  [UBS);  Bankln  V.  Tandlver.  TB  Ala.  ISt  OBBB); 
BrowD  V.  fforee,  T  B.  Uoo.  HtT, «  Am.  Dec  5U 
ilMIj;  Kaltb  Broe.  *.  HUtdflnger,  U  Neb.  m  (1B82J: 
SUler  V.  fEnOI  Oonntr  Bank.B  Ohio  St.  tU  (Wei; 
BambMver,  B.  *  Co.  V.  80hooiae|d,lB0  U.  8.  UB.  40  L. 
Bd.  8T4  (IBMH.—tbe  element  ot  a  talr  prloe  was  ah» 
considered  In  the  dedalon  ot  tbe  ean*e. 

a  fair  prloe  Mem*  to  have 
been  one  of  ' 


....  IB  •eeurltj  siTen  i«  more 

than  ta  aeeesmrr  <■  not  ot  ttaelf  anr  indloatlOD  ot 
fraud,    Ooibem  V.  BoblDBon,a)Mo.541(18e8). 

The  law  doea  Dot  limit  tbe amoontottbeaeinirlty 
whtota  a  creditor  mar  take  from  Bla  debtor  a* 
■saloat other oredKora.  WestGoaatGrocerrOD.  v, 
Mneon  (WaahJ  a  Pao. » (1Mb. 

A  eredltor  mar  take  adequate  aeon  ritr  br  war  of 
a  tnongngo  upon  tbe  pecaonal  oropertr  ot  hta 
debtor  to  aeoate  hit  debc  Hiave  v.  SteJnrod,  t» 
Neb  108  lUni. 

And  a  chattel  mortfafe  given  br  a  debtor  to  ee- 
enre  a  eredltorla  not  fraudulent  or  void  beeauaa 
more  ptopertr  limvnad  br  It  tban  would  be  Dcoea- 
31LK.A. 


aarr  almplj  to  aatlafr  tts  cndttor^  claim.  Bloan 
V.  Oobnm. »  Neb.  «DT.  1  L.  B.  A.  471)  (IBBB). 

Or  Bolelr  beeaine  the  propertr  mortBaffed  waaot 
avalue  two  orevnn  three  tbnee  greater  iban  the 
debt.  EUpatrlok-ffoota  I>rr  Good*  Oo.  v.  llo- 
Pheelr.  ST  Neb  BOO  OMBI. 

And  a  mortgage  Blvm  upon  (4X0  worth  of  aooda 
toaeoure  an  tndebtednee*  Ot  oolr  tl.BOO,  ia  notno- 
deied  Invalid  as  asahut  credttora  br  reaeon  of  tbe 
marsln  betwtwn  tbe  deM  and  the  aacnrltr,  aa  tbe 
oredltor  mar  enforce  hie 


Bank  V.  North,  £  S,  O.  480  0101). 


tbe  debt  to  not  alone  a 
1  wblob  the  Juri  mlcbi  preeuine 
tbe  mortrage  to  be  fraudulent  as  to  oiwdlton. 
Downa  v.  Klaaam,  ID  D.  B.  10  Bow.  Ita.  U  U  ed.  340 


Thei  mie  would  aeem  to  be  that  the  dlspro- 

portkm    between    Aatteie    aiortgaced  and    the 

loaotMonredtbeiMiraCorda  no  beats  for  a  pre- 


.  weight  M  In  the  Ugbt  ot 
oertaln  etroomstaneea  It  to  entitled  to  raoelve  In 
the  determination  ota  qneatloa  ot  rant.  Grand 
Mend  Bkg,  Co.  V,  Conello,  41  Neb.  lU  (UOU:  Kll- 
petrlek-Koeb  Drj  Oooda  Co,  v.  HtiaoM,  4B  Neb.  TtO 
(IMi. 

And  on  ao  Inqnirr  ae  to  whetbera  mortcafce  was 
given  In  good  faltb  and  eolelr  tor  Ibe  aeourl^  of  a 
jnit  debt,  or  for  the  purpoee  of  beneatlng  the 
anoTtovor  at  itao  expeoee  ot  other  etedltoie.  It 


noUoe  that  there  wwe  other  eredltote  took  a  mor^ 
gaReooverlngaubatantlellralloftheilabtOTeprop- 
ertr,— a  great  deal  more  than  enon^  to  aSord  him 
ample  securttr,— or  Ui%t  br  the  arrangement,  he 


allowing  the  mortgagor  In  the  meantime  to 
teiara  end  nee  the  ixopertr.  (H'  that  the  mortgaged 
propertr  wbloh  wu  retained  and  used  br  tbe  mort- 
m  perktabie.  or  of  euob  ■  character  ai  ' 


.    Howell  V.  Cttroen,  W  A]» 


be  profitable  In  ftan 
100  (U>»,  dtttWB. 

But  a  oooveranoe  of  propertr  gteetlr  In  ezoeas 
of  sulBelent  eeeurUr  would  be  a  frandnlent  dtopo- 
■Itlon  ot  proper^  ea  to  the  mortngor*!  eredttois. 
Morse  v.  Stelnrod,  M  Nab  in  (IBM)). 

And  a  mortgage  upon  pnpertr.  tbe  fair  value  of 
wbloh  la  much  more  tbam  tiM  debt  to  be  aecured. 
oan  only  IM  allowed  to  atand  as  agalnat  otedlton 
when  It  to  entbelr  btoni  tide,  and  the  burden  of 
proof  In  tbto  teapeet  reaM  aiib  the  mortgagee. 
Holt  v.Creamer.SlN.J.Iq.Ul  (1881), 

And  a  mortgage  br  a  tailing  debtor  ot  nearlr  hia 
whole  estate  to  one  ot  bto  principal  otedltore.  the 
propertr  mongagvd  betng  SO  per  oent  more  tu 
value  than  the  debt  eeou  red,  sttpulattng  for  two  or 
more  rear*  delar  hi  Ita  foreolceare,  la  rold  aa 
Bgatnai  eredttora,  where  the  mortKaffee  knew  that 
there  were  other  credlton  who  would  be  hindered, 
delared,  and  prohablr  defeated  Iherebr.  Bernolda 
V.  Welch.  4T  Ala.  HO  (imsi. 

And  a  mortgage  ozeeuted  br  an  embarraraed  or 
iDBolvent  debtor  esseonrttrforadebt  leaa  than  tbe 
value  ot  the  mMtgeged  propertr  wbicb  waa  made 
parable  in  Dine  annual  Inetalmenn,  followed  br  a 
■eoond  mort«Bge  upoD  the  following  day  on  tbe 
•■me  propertr  to  the  mortgagors  wife,  who  waa 
tbe  mother  ot  tbe  tint  mongngve.  to  tiaudulent 
and  void  a«  agalnat  a  creditor  ot  whcae  debt  tbe 


Abxaksab  Bdtkbkb  Coost. 


Jak.. 


ftll  tiie  prapert;  af  Jonea  Ss  Falton  except  the 
'  ninotnit  w&lch  the  avldenoe  In  the  e«M  thowi 
that  tbe  Mid  Jonee  &  Falton  bad  In  the  bank. 
■ltd  tbelr  aoooanta,  uid  tliat  nid  plaintiffs 
oonnMlcdoradTlMdttae  Mid  Jrawa  A  Pnlton 
to  keep  the  Mid  money  tlienuelTn,  and  not 


80,  «  iDOrtB«««  br  a  d^tor  on  hk  real 
and  a  rbatt«l  mortgage  of  Ui  enttra  penona  . 
«Tt7.  given  to  •eotue  bit  laigeat  creditor,  to  wbom 
be  owed  tHJOO  not  yet  daa.  I*  ■  fraudoleDt  diapoal- 
tloa  of  property  wbere  the  Itobk  of  good*  mu 
worth  |i;eoa  and  tberealeatate  wu  nlned  at  tL- 
(OOand  be  was  Indebted  to  other  eredltoi*  to  the 
Bmoant  of  $6,000.     Brown  t.  Work,  Kl  Neb.  BOO 

ami). 

And  Beonrl^  on  property  worth  bom  (10.01)0 
SlT,0aO  for  an  IndebtedoeB  of  from  SUOO  to  VSm 
and  in  adTtniM  of  t/OB,  the  Dredltor  knowlDg  of 
the  lueolTenoy  of  the  debtor,  oanoot  be  recarded 
ai  a  bona  tide  purobaee  within  tlieatatutefl  of  fraad- 
utentooDveyancea.  Herman  t.  HoKlnney,  tT  Fed. 
Kep.  758  (laai). 

And  a  ooDTsyanoe  of  teal  eiCata,  abaolute  on  tta 
face,  made  to  aeonre  a  det>t  actiwlly  due  at  a 
nomlnallj'  higb  price  and  of  a  value  far  beroikd  the 
amount  of  the  debt,  with  Intent  to  cover  the  prop- 
erty from  ondliota,  lartaudnlent  and  void  and  will 
not  be  allowed  to  Mand  a»  a  teonrlty  for  wbat  was 
Botually  paid.  Killer  v.  Tolhaon,  Harp.  Bq.  llfi, 
UAm.I>aa.TU[UU}. 

And  where  a  creditor  holds  a  mortffage  upon  the 
pcoperty  of  hia  debtor  whkii  larvely  eioeedi  In 
valne  ibe  amonnt  of  the  debt,  and  be  tlieTeaft«r 
enteia  Into  a  Mlieine  to  prevent  tbe  oredttoia  from 
reoeiriogibe  anrpluaorer  and  above  htaolalni.li 
would  bea  band  from  Ittlneeptlon  whlob  would  In- 
validate Ibe  whole  tiBnaaotlOD  from  tbe  lliat  to  (be 
hut  inolodlng  the  ohatiei  mortnge,  and  viUate  the 
title  to  tbagoodeaoqvli«dtlmennder.  Hadleyv. 
Adatt  lEanJ  U  Faa  BSB  (UW. 

Bo,  a  mortgage  by  '•  debtor  to  a  creditor,  given 
for  luoh  loigtb  of  time  m  wiu  ralaa  the  pteanmp- 
tlon  tbatlt  WMplven  for  the  purpose  of  delaying 
or  hindering  creditors,  or  wblob  la  so  disproportion- 
ate to  tbe  debt  secured  ss  to  operate  as  a  oover  to 
shield  the  pTOpeitr  from  setiure  under  prooenof 
law,  was  apoken  of  aa  being  fraudulent  ss  agataiat 
credltoia.  In  Bnreka  Iron  *  8.  Vorki  v.  Breanahan. 
M  Hloh.  <8B  aWk 

A  eredltar  Is  not  guilty  of  tiaud  wbere  be  ob- 
lalna  security  (or  tbe  amount  actually  due  by  ohat- 
tel  mortnge  ooverlog  no  more  property  than  la 
necessary  to  secure  his  debt,  however,  ihougb  ifae 
debtor  acta  with  Intent  to  defraud  creditors.  First 
Nat.  Bank  v.  Nalll.  St  Kan.  SU  Otmii  Byid  v.  Perry, 
T  Tax.  av.  App.  878  OSHI. 

And  though  he  knows  that  It  to  (be  pnrpoaa  of 
the  debtor  In  giving  the  mortgage  to  deftaod  other 
credttora.    Byrd  v.  Perry,  «Hpra. 

And  a  flnding  that  a  mortgage  was  not  fraudu- 
lent will  not  be  dlaturbed  on  appeal  where  tt  ap- 
peared that  It  was  given  toaeoutea  noteforabal- 
anoe  due  on  the  dhaolutlon  of  apartnerablp  and 
the  value  lit  the  property  mortgaged  wm  not  In 
eiceasof  the  debt  geouied.and  that  It  waa  under- 
stood that  any  aurplut  remaining  after  paying  tbe 
debtsbonld  be  applied  lint  to  (he  debtor  tbeeom- 
plalnlng  eredllor  and  ehonld  then  go  to  the  mort- 
a,  though  Ue  Intent  of  the  mort- 
to  get  tbe  property  out  of  reatdi  of  bis 
DtU  be  should  be  able  to  make  salea  and 
pay  their  debta.    Parker  v.  Roberta,  llS  Mo.  tm 

Bo.  In  wiiui  V.  Heath  (Vaxjus.  v.an  oaau.tha 

fact  that  the  debt  equaled  the  value  of  the  prop- 
Si  h.B.A 


to  pay  the  ume  to  their  credlton,  and  that 
snch  advice  or  couoMliug  entered  Into  Mid 
trenMctloDB  between  said  plaintitb  and  the 
aatd  Jonea  ft  Fulton  aa  an  Indncemsnt  for 
Mid  Jones  A  Fulton  to  make  nid  tnnnctloa 
with  Mid  plalDtilla,  and  (bat  Hid  Joaea  A 

erV  wa«  treated  ai  an  elemeot  of  the  vabdlty  at 


Tbe  doctrine  has  beeaawerted  thata 

mortgagee  to  a  fraud  01 
oredltor^  and  In  valid  ai 
V.  Lee.  n  Hloh.  US  UMU. 

But  It  la  thought  that  the  prevaUlng  rule  li  tbat 
the  giving  of  a  mortgage  tor  a  largersom than  th« 
aotoal  Indehtednete  to  tbe  mortgagee  doea  not  lan- 
der tbe  mortgage  void  In  law.  Hoeyv,  Flen<on.« 
Wla.  aas  (Unu  Fnat  T.  Warren,  U  N.  Y.  fH  OBIOn 
Wood  V.  Scott  BS  Iowa.  lU  atm-.  Both  v.  Bob,  U 
Ean.  B»  ami. 

And  that  amortgage  stating  thedaM  tnteoded 
to  beseoured  at  an  amount  greatly  beyond  what  to 
due  Is  at  meet  prima  ftwle  evMeoceof  fraud  wbiofa 
maybe  overcome  bv  showing  falniea  of  tnteotloa 
on  the  part  of  tbe  mortgagee.  Btoverv.  Herrtng- 
toD,TAla.Ul,l]Am.Deo.MaHE):  Hebnv.Cbapel 
(Minn.) «  N.  W.  SRI  (tOK). 

And  It  avoMa  tbe  mortgage  only  irtMBglwi  wO- 
fuUy  In  oonnlvanoe  with  the  mortgagee  and  with 
an  aotual  dealgn  to  impose  upon  and  defraud  gcD- 
eral  credlton.  Davta  v.  Bdiwarta.  Ut  U.  8.  V.  B 
L.  ed.  E8B  (ISMl. 


legal  fraud  n 

roperty  thanlaanffloleattopaythed«4>L    neyha 

.  lleman.  7S  Tax.  As  (UHD. 

Thus,  tbe  taking  of  a  note  and  mongage  by  a 
creditor  tor  a  laiger  aom  than  the  debtor  owed 
doea  not  ahow  a  partlctpatlan  In  the  ftandnleat  1d- 
-  of  tbedebtorwblohwlll  InvalidatethettaiM- 
m.  where  It  was  the  reanH  of  a  want  of  ao- 
ita  knowledgeot  tbe  amoontdne^  Ijoosning 
Bobber  Oo.  v.  King,  90  Iowa,  sa  (ISW. 

And  an  overstatement  ot  a  debt  to  a  chattel 

lortgage  given  to  aeente  Htat  and  other  deUa 
does  not  Invalidate  the  mortgage  aa  agalnat  olhsr 
oedltor*  wbeie  It  wae  due  to  tbe  fact  that  thapar- 
tla*  did  Dot  know  the  ezaet  amount  at  the  ttme  tbe 
norticage  was  prepared,  and  had  ne  ready  means 
of  asosrtalnlngtt.  H-T.Bhnon-Oregory DryOoodi 
On.  V.  IloHahan,  O.  Ho.  App.  «n  OBK. 

~    a  mortgage  given  by  a  falling  delitor  to  a 

tide  oredttoc  tor  oonsMerably  mora  than  to 

due  will  not  be  deemed  to  be  trauduleet  and  void  Si 

oiedltoiB  wbeie  tbe  mortgagee  dtd  not  know 

.    It  the  mortgagor  waalnaolvent  or  oODtempiated 

tnaolvenoy.    Gaison  v.  Byers,  ST  Iowa,  WM  (IMi. 

And  a  note  and  mortgage  dedgoed  to  lake  up  an 
old  notenod  mortgage  given  In  good  faith  u 


standing  that  all  tbe  oredita  wblob  wereupootiM 
old  one  ahonid  be  placed  upon  tbe  new  one,  that 
oventaiing  the  amount  In  tbe  mortgage,  to  no* 
and  void  (»  toto  where  suoh  over- 
•as  made  to  good  faith  and  without  any 
upon  the  part  ol  Ibe  mortgagee  to  hin- 
der, delay,  or  defraud  tbe  mortgagor's  oredUors. 
Bugbea  v.  Shull,  SS  Kno.  IxrdM). 
A  mortgage  eieouied  byadebtorln  falling eir- 


.,  Google 


TllCT  T.  VfOOD. 


I  Kdrioe  of  wid 

^ , -rr--^ — J  '*'d   moDey   to 

themsFlrw,  »nd  lana  deprived  their  civditon 
of  it,  and  tint  mX&  Jtmes  A  Pulton  were  at 
tfao  time  iDMlTent,  you  ahould  find  for  tbe 
defesdanU  In  this  oMe."    "  (11)  If  the  Jnrr 

anaMMuw*.  for  a  man  known  to  be  In  eicni  of 
wbat  I*  aotuallj  -lue  to  the  morCsaaee.  bowerer,  Is 
piwnmpaTelr  fnudoleat.  Kellonr  t.  Ctrue.  N 
fad.  Bep.  va,  11  U.  8.  App.  IT*  aSSB);  D«Tla  v. 
BetiwaTtE,  1W  C.  8,  031.  W  L.  ed.  S»  OSMl\  Helm  T. 
Chapel  (Ulnn.)  (U  N.  W.  B£I  <18Sa>. 

Aad  the  harden  of  proof  reetg  wltli  the  mortfta- 
cee  to  ahow  Ihat  the  mortKBge  wai  ezeouted  Id 
good  faltb  and  for  an  Qonen  purpoee.  and  to  ez- 
plalo  Uie  dtoorapanoT.  liombaid  t.  I>o«b,  M  Iowa. 
US  (IBW:  Belm  t.  (%apcil,  nipra. 

Ikklns  a  moitsaso  tor  an  amouDt  Id  eioeaa  of 
the  deM  vblcb  H  li  vIt^d  to  Koure.  oi  of  tiie  aa- 
■umed  Uabtlltr.t*  htadgeof  fraud,  and  amouala 
to  fiaud  ID  law  wbete  the  purpoM  t»  to  proteot  tha 
dabtor'alDtnnitafromotbaroredltoie.  FatrtokT. 
Rlma  (UlOhJ  8S  N.  V.  GBKUm. 

ADd  the  faot  that  a  chattel  ntortcace  lanrelj  e>- 
oaedi  tbe  debt  whtoh  It  to  iriTeD  to  aeonra  mar  be 
ooDaldered  on  the  qoeattoD  wbetber  the  ciedllor't 
IntentlOD  ma  la  Bood  CaJth  to  ■eaure  bf  raself  or  lo 
UodOT.  delay,  or  defraad  other  orodtton.  Obnttead 
T.  IbMMD.  4B  Hloh.«17  OeSL. 

niiH.  a  mortffage  t^adeblortoe«edltor  for  a 
ctoMly  azasveiatad  demaod.  deAned  br  tbe 
debtor *o  ooTer  hii  piopettj  from  tbe  deawiida  of 
hMMat  ondltora,  theoredKor  parttelpatlng  tn  Um 
dedtin  and  knowlDa  the  debtor^  pnipaee.  to  tiaoda- 
—         r.Haw> 


11a  App.  SI  (1819). 

Aod  a  nortOBse  mada  for  a 
that  aotoallj  owing'  \ij  a  aain  i 

a  paM  tat  tba  purpoaa  of  dalajlitt  aod 


beliere  from  tlM  eTldence  Uuit  at  the  time  ot 
the  oonveTanoe  made  by  tiie  firm  of  Jooes  9t 
Fulton  to  Rice,  Stiz,  ACo.,  Pratt.  StmmoDt, 
ik  Co. ,  and  the  Clark  Shoe  Company  of  the 
stock  of  goods  mentioned  Id  the  convej-aDce, 
that  It  was  the  trnderstaoding  and  agreement 


Venn  v.MoQaeen,  M  Hloh.  K  (lan. 

AndaaioMaage  onalaite  amoootot  iwopertr 
fot  the  payment  o(  IHMiao  when  but  lUOOwasdDe 
to  the  mortgacee,  k  fnmdaWnta*  agalott  ar«dltoi» 
aabbard  r.  Tnroer,  S  HoLeao,  II>  ilHU. 

aa.adeadot  tnwtglTenby  adebtortoblaoradl* 


ooont  to  tbe  deUoT foe  ■uobezoiB.BbowBa  partici- 
pation by  the  oradltor  Id  tbe  debtor's  fraudulent 
loteot  iTbloh  will  defeat  the  dewl.  Alherm  t. 
Wbhe.  UT  Uo.  SIT  (Utei. 

And  a  mortgage.  In  OxlDs  tbe  oonaldeTation  tor 
whioh  the  partlea  bave  Bagnlffled  a  oomperaUvelr 
■man  debt  Into  a  very  large  one  witb  tbe  ftaudu- 


tots,  may  be  beld  fraudoleot  and  void  astoaBch 
<n«dlton  though  a*  between  the  parties  tbe  maker 
wonld  be  atopped  from  deoylng  the  indeWedDeaa 
purpOTiiQn  to  be  lecnied  tbeieby.  Taylor  r. 
Wood  IN.  J.)  ICent.  Bep.  Ut  dSBBi. 

AndabUl  of  nlebyafallloirdebtortoaaredlt- 
or  leclilDB  a  oaih  coDsldaraUon  of  VifSI  where 
tb«  tnuster  was  to  pay  tbo  mortgHgee  for  debts 
■od  Uabtltiles  asaumed.  In  the  aggregate  about 
WfA.  will  be  setaiide  as  fraudulent  and  void  to 
<he  alatooe  of  en  explanation  of  tbe  falae  raolwl 
31L.II.A. 


Bctoal  claim,  and  taken  wtchont  fraudulent  Intent. 
Bo.  mere  knowledfre  or  notice  of  tbe  debtor's  oin 
oumstanoes  and  Inteot  wooM  appear  to  be  moS^ 
oleut  to  oonsQtate  the  creditor  a  parOoIpator  la  the 

Xbue,  a  chattel  mortgage  for  a  gieator  amonnt 
than  la  due  taken  from  one  known  by  the  mort- 
gagee to  be  In  falling  droucnatniUMg  and  prmnri 
by  bis  creditors,  Is  coooluslve  evldfnioe  of  fraud. 
Bulla  T.  Paacook.  23  Wis.  SSS  (I8SB). 

But  see  Wood  t.  Scott,  56  Iowa,  lit  awo),  in 
wbicb  It  was  held  Ihatsncb  a  mortgase  Is  a  badgeof 
fraud,  but  la  not  conclusively  prnnmed  to  be 
fraud  uleaL 

And  see  also  Benta  t.  Booker,  HI  Pa.  Tl  (UTl), 
In/ni.  in,,  e™  Amoitnt  at  pn>i>«rfv  loken. 

And  knowledge  upOD  Uie  part  of  amortiragee 
tbat  bli  mortgagor  wia  tiylDg  to  magnify  bis  Ua- 
blUtlsa.  and  tbat  be  wanted  blm  to  take  a  mortgage 
for  a  lumso  burgeihat  If  Usaredltoieahouldre- 
eord  It  aa  an  honest  eeoorltr  hto  ISDds  would  be  et- 
feetoally  pot  beytmd  tbeir  teacb,  maksa  It  bta 
doty  tolnqutre  as  to  the  mortgagor^  objeotaod 
porpoee,  a  failure  to  perform  whWi  would  In- 
Tnlldate  the  oonyeyaqoe.    HoH  v.  CMemer,  U  N. 

J.  bq.  m  (uei). 

AndUiat  a  ondttor,  who,  knowing  the  losolrenoy 
of  his  debtor,  takes  from  Um  a  deed  of  trust  to  BO- 
eorettaeeDtlreamoDntof  btidebt,  without dlsoloe- 
faw  the  taet  that  b« 


fortbeei 

partlalpatlon  In  thefrandot  a  ginntot;  but  If  the 
mortgaged  property  was  insDflMent  toparorse- 
eate  tbe  debt  by  an  amount  azceedlnti  theamonnt 
of  the  aredltor>a  fndebtedDam  to  the  grantor,  or  It 
there  were  other  debts  aod  llaMUttoa  not  provided 
for  eieuedloB  tbe  oredltor'i  Indebtedaeaa,  tbto 
woDld  br  Bufflcieot  to  retmi  the  pmsumptloo  of 
fraod.  Alabama  L.  Ini.  *  T.Oo.  v.  Pettway,  M  ' 
Ala.Hi(iatD. 

I.  SMtirltv  /or  DTCwnt  and,  fvtirt  odoanoM. 

AvlgnQienla  of  peisooal  property  by  a  debtor  Id 
hiaolveDtclrcumatanoea  who  hai  stopped  paynMOt 
to  sooure  a  partlcQlar  creditor  tor  existing  olalms 
aod  engagementa.  aa  wdl  al  for  futnrs  advances 
and  raaponilbtlltlla.  <rlll  be  deemed  vaHd  If  made 
bona  fide,  and  there  to  DO  reason  to  doubt  the  bon- 
es^ and  falmeas  of  tbe  traosaodon.  Hendrloki 
V.  BoblDBMl,  9  JohDB.  Cb.  in  nSlTh 

A  oiedltoT  mar  extend  further  «>edlt  to  bto 
debtor  tboogh  be  Is  largely  IndeMed  at  the  time, 
and  may  take  security  tharator  by  a  mortgage  on 
the  debtor's  atock  In  trade.  In  prefereDoe  to  other 
cradltina,  when  he  acta  with  the  bona  fide  Inten- 
tion of  aeourlDg  hlmaelf.    Paris  v.  HoQueen.  U 

Hiob.  sar  am). 

But  wben  a  oiedltor  taking  aeonrl^  knows  that 
there  are  othv  etedltors  who  may  be  delayed  or 
biodered  in  the  collection  of  thetr  debm,  or  haa 
ktiowiedge  of  facta  w  dreoi 


tlce,the  arraDgemeot  h 


1  thua  charge  him  with  no- 
I  maksa  must  not  go  be- 
mand.  HowMT.Osidm. 
eAla.lOO(U«». 
And  a  (sedltar  cannot  • 


i,CoogIe 


ARKAiraAl  SUFBEMB  Cou&T. 


between  the  {wrtlee  to  nid  oooveruioe  that 
the  Mldj:raDtee8  therein,  to  wit,  film,  Btli, 
A  Co, ,  ^^t,  Slmmoiu,  &  Oo. ,  aod  the  Clark 
Bfaoe  CompeDT,  or  their  uent  or  agents, 
wore  to  sell  the  Eoods  therein  coot^m  for 
the  purpoee  ot  nfilng  money  ont  of  which 

■ebame  toboUbkdebtxvnpudcaerTlDKot  msdlt 
tnd  thui  eaable  him  to  parohBMi  foodi  of  otfapr 
OTodtton  tor  the  purpose  ot  laklnc  aeonilty  on 
Ibeni,  kaowlDf  that  they  aie  not  paid  tor.  Verrit 
T.  HoQueeo,  nqmi. 

And  here  elBO  It  would  appear  that  mere  notloe 
or  knovledve  of  tbe  debtor's  (drcunwtatuiea  and  1d- 
~*  '     '  'OBUike  UteondltoraparUidp*- 


Thoa.  whsD  _  _  _  .. 

with  knowledge  o<  ■  rnndnlent  InUnt  apoa  Uie 
pan  of  themotWWor,theb«iiMetionliiiothona 
Ada  and  la  InvaHdM  to  aiedlton.altbotu;h  atnll 
and  Taloableeonildeiation  waavlTen.   Bobfoeon 

T.  Holt,  w  N.  H.  U7.  n  Am.  Deo.  »i  asm. 

lotdoaoj-aot 
[nor  tlieren- 
him  a  partlcJ- 
pator  In  the  fraud,  aOttx  than  the  takloK  or  the 
(nndolent  oonTeranoa  wtth  koowledce  or  notlc<e 
dtreot  or  ooDstmodTO  that  tba  coDTeranoe  k  a 
prohibited  one  and  Is  made  with  a  fraudulent  !□- 
tent.    Eanms  UoUne  Plow  do.  r,  Sberman,  8  Okla. 


80,  a  mortswe  made  by  an  ItMOlvent  debtor  to 
•eoOM  Ram  ot  huleMedneM  and  SLOW  adraooed 
br  tbe  mortcaoee  at  the  time  aod  with  hnowieOse 
ot  the  InaotTanaj  ot  the  debtor,  la  tiaudulent  aod 
nMastootheroredttraa.    WalllaT.Adone,nTOx. 

iistusn. 

And  a  oredltor  who  takM  a  chattel  mottga#e  and 
an  a«lRiinient  ot  aeeoonts  from  Mt  doMor  upon 
hli  atock  of  sooda.  eonAthw  of  hi*  whole  piopertr 
worth  fnm  116,(100  to  117,000,  BxoliMlvo  ot  the  book 
aoooonts,  to  aaoDre  an  todebtednees  of  flomtljno 
to  SCOOO  and  an  adranee  of  eash  ot  tMOOl  knowlntr 
that  the  debtor  WMlnwdvent  and  that  hie  oredtt- 


(imi. 

So.  a  deed  of  tmat  given  by  a  debtor  of  all  bis 
property  and  tba  cropa  ba  would  nlse  for  the  two 
followlnc  years,  to  one  who  kaev  ot  his  embar- 
ramed  Bnandal  oondttlon,tosBCUTeanolefortl,000 
when  be  only  owed  $10  or  ttO.  and  tbe  gnutee  ad- 
vancsd  94DO  and  the  property  ezolualTe  ot  the 
oropa  was  worth  over  91,(00,  win  be  presumed 
have  beeo  ttaiKlnlent  with  tbe  participation  of  the 
moriga«ee.and  tbe  boideootproof  will  rest  u; 
him  to  explain  tbe  facta  and  overoome  suoh  1 
BumpUoD.    BanryT.  HanelLBTArkUOneaS). 

Aodamtntsage  glvoi  by  a  debtor  to  his  <se 


was  9100  and  Interest,  the  otedltot  baring  screed 
to  sdranoe  9100  mora,  which  he  never  did,  etaows  a 
partlelpatloD  by  the  mortgagee  In  the  trauduleut 


mortgagor  wm  In  telling 
l>e  took  tbe  mortg 

u  N.  w.  Bu  nsni. 


r.  BuUlU  (Iowa) 

1  by  wbloh  a  creditor,  with 
knowledge  that  ble  debtormutttall  unlesa  he  re- 
celred  the  relief  aaked  lor,  lent  him  91,000  and  took 
a  transfer  ot  mortgages  for  ihe  parment  of  that 
sum,  aod  also  lUND  due  on  sooount  ot  prerlous 
trauMotloia.  Is  not  vitiated  as  to  that  part  which  Is 
lalr  aod  kgal  tv  tbe  mcorporatlon  of  tbe  tiro 
'    s,bataillstaodassecurityTortbe94.00Q,but 


vm  b 


o  tbet! 


r.SMart.(I«.)£7DilSl«. 
So,  a  mortgage  tor  a  laiger  amount  than  ■ 
SI   U  H.  A. 


to  par  their  debts,  and  to  pa;  the  other  d«bti 
mentioned  in  the  conveyance,  and,  fn  ponn- 
ance  of  said  agreement,  poooea^lon  ot  aald 
goods  wasdellvercd  to  their agenta,  then  t^ 
eflect  of  aald  conveyance  would  be  an  aa«lni- 
ment  and  void,  notwltliBtandtag  the  fact  that 

loaned  thereon,  given  with  a  view  ot  eororlas 
future  loans,  li  not  conolmlveeTidBoae  otbaoAL 
but  Is  open  to  explanation  aa  to  the  good  or  bad 
faith  ot  tbe  parties.    Allan  v.  Vnget, «  Kma.  •» 


IsttDglndpbtednea,  bntpcortdhif  also  tor  eeemttr 


after  be  made,  era  not  tbereby  reodend  fraadB- 
leotand  void  as  to  OMdllon  wboe  the  morCB«RiiT 
wss  at  the  time  in  aotlvo  InislDeaa.  atihoogh  It  msky 
subeequenUy  torn  out  that  be  was  In  taot  n^tbto 
to  pay  his  debt*.  BaUnv,OolQmblBKl*«rIambee 
*7.Co.!SOr,lBaBB8l, 

Anda  mortgage  obtained  byaoredltor  from  a 
fBlUng  debtor  to  aeoure  hi*  htdebtediMeawlU  not 
bedeemedto  have  been  made  tor  tbe  purpoaeof 
hindering  and  delaying  otbm  eredlton  beeaoaa 
glvBD  upon  the  promise  of  Ihe  eredltor  that  be 
would  furnish  htm  other  goods  to  the  amount  of 
9T00,    RouBB  V.  Fiaok,  M  Qa.  KB  (UMM, 

So,  hi  Butts  T.  Feaooek,  ffi  Wis. » (IHO.  thoqn^- 
tlon  wlietber  a  -■■  —  -' ■ ---  - 

future  ad  vanoes,  la  void  as  ai 
such  dealgn  doea  not  appear  m 
but  DOt  deolded. 


A  oonveyaDOr  ooUuslvely  made  betwren  a  debc~ 
or  and  a  creditor,  professedly  to  eeoure  an  tn- 
debtedness  whioh  dM  oot  exist,  la  void  as  to  other 
oredlton,  though  It  covers  and  lodudea  a  real  In- 
debtedneas  less  than  that  named  In  Uwoonvnyanoe. 
COrdea  v,  Btntaer,  S  Ho.  App.  a  (UR9l. 

And  uikkaa  a  deed  ot  tnist  made  by  a  debtor  to 
Ut  eradltor  la  a  sham  which  was  never  Intended  to 
be  enforced,  other  oreditors  can  vacate  It  by  stHnr- 
Ingttaattheeeeured  debts  ere  simulated.  Sorget 
v.  Boyd,  a  HIn.  UB  [!«». 

Tboa,  adeed made  tor  tbe  pnrpoee  Ot  Indemnify- 
ing a  aeeurltyegatiMl  a  reepontfilKty  onatedata 
pfetenae  tor  making  tba  deed  and  wRh  the  purpoea 
to  ttieieby  secure  to  tbe  debtor  the  nee  of  the  prop- 
erty. It  fnuidnlent  and  void  aa  agBlnst  ~"-  — 
-     HarTl^8D•v.I..Ut(lml. 


hit  debialo  a  grantee  who  knew  ot  his  Ineoleemv. 
ooUie  pretense  that  he  waa  Indebted  to  the  ertata 
ot  the  gnoteet  deoeased  hnabattd,  with  tbe  mtant 
of  reserving  the  proper^  eonveyed  tiom  tbe 
grantor^  (iredltore.la'fnMidnlant  and  void.  Wal- 
oott  V.  Almy,  B  HoLean,tt  (un. 

And  a  mortgage  purporting  to  eeoure  a  debte 
part  ot  whiob  IB  ahnulated  by  the  mortgagor  with 
Intent  to  prevent  a  levy  on  tbe  property  of  his 
creditors  and  aooepcod  by  tbe  mortgagee  with 
kDOKledgeof  such  Intsnt,  k  fraudulent  and  voM 
aa  against  such  aredltoia.    Ball  v.Heydon,41AU. 

J42    IlKBTl. 

Bo,  proof  ttiat  a  part  of  tba  oonslderatleii  for  a 
toanater  was  made  op  ot  a  falee  and  pretended  debt 
for  bnerd  and  waahlog  whlBh  waa  wbolly  flotUoua. 
and  whioh  the  partlea  10  the  tmmaotlon  Caleely 
ooDcooted  to  make  up  a  toll  aod  fBlroooatderatl<Mi 
tberefor.  It  aundent  to  establish  a  [randulent  In- 
tent on  the  pert  of  the  grantee  which  will  InvaU- 
date  tbe  oouveyance.    Baldwin  v.  Bbort.  US  N.  T. 


And  t 


Rnn  T.  Wood. 


tbe  defendants.  Tbe  plaf  Dtlffs  flietf  ■  motion 
for  anew  trial,  tookablll  of  exceptlona,  and 
•ppcaJed  to  tbl>  oourt. 


0*avM  W.  Httrp^ 

waj',  «  Ro«ei  for  nppc 


.    ,  and  Rob*, 
_       ,  .      Ro«e.  for  nppelluiU: 
When  property  la  luned  over  at  a  kuob- 
able  price  fn  payment  of  a  Juit  debt,  fraud 
cannot  be  predicated  of  thetrannctlon  no  mat- 
ter what  tbe  moUva  of  tbo  pwtka  may  be. 
CbtonAotm  V.  An^  U  Fa.  406.  80  Am.  Dec 


si«>ter  portion  of  whioli.  If  eilMlDC  at  all,  wei* 
prior  to  tba  executloa  oftbeolahn.  !■  Irauduleot 
BB  a«Blnn  tbo  fatberl  cretfton.  Vint  Nal.  Bulk 
T.  Cummin*.  8H  K.  J.  Eg.  Vtl  (UM. 

And  tbo  pvTcfaan  of  landi  for  wfcloh  ■  deed  k 
taken  tn  the  name  of  tbe  grantee's  In  tant  ilaDSb- 
tar.  who  haa  Do  mean*  to  pay  any  part  of  tbepur- 
cbue  noaej.  after  vblob  tlie  franiee  gets  bla 
daiwfatar  to  nnlteoltta  blm  In  a  dead  to  a  third 
peraon  tor  a  almabktad  oonildemilon,  wbo  take* 
vltb  [uUknowledffBotalltlieolToimiitaDoeaaad  In 
akiot  biadealgntodafraDd  eradltoiB,eal«bUabeaa 
bold  oaae  of  fraud.  Blddlnger  t.  Wlland.  IB  Hd. 
BStaSSI). 

And  a  ooDTeranoe  br  a  boaband  dbeetly  to  bit 
wHe  In  consideration  of  a  ralld  debt  due  ber  la 
tnudulent  and  void  ai  to  extsUas  creditoia  of  tbe 
b  iiibaad  wbere  the  oonaldaratkHi  was  muob  lata 
tfain  tAe  value  of  tbe  property  and  tax  order  to 
biluK  It  up  to  tbe  required  aoMinnt  ther  added  to 
aald  Talld  debt  otbei  indebtedneaa  of  tbe  hmband 
to  tbe  irlre.  bavlng  no  azMeooe  In  fact,  and  «ban 
tke  wire  partldpaled  Id  tbe 
ooDTeranoe  It  will  not  be  permitted 
neurit;  for  tbe  ralld  portion 
Webb  V.  iDrban.  XW.Va.aBt  (ISBTI. 
So,  la  Bureka  Iron  *  B.  Work*  v. : 
Hkih.  4B»  rlSRI.  afloUtloua  debt  liududed  In  a 
case  Intended  a<  a  mere  oover  was  spokeo  of  and 
treated  a«  renderinf  tba  tranaaotlon  fraudnleDt  ai 
■aalnat  oredltota. 

BuE  a  tranafer  m  parment  of  a  ralld  and  anbalBt- 
Inc  debt  eannot  be  teroked  on  tbe  obante  of  Ao- 
ulatkiQ  where  It  waarcallj' Intended  to  pan  title  to 
tbe  property  and  tba  ocedltnr  aokoowtedaed  tall 
payment.  Fouhelu  t.  OaWnnet,  M)  lau  Ann,  tt7 
(OSBi. 

A  nd  Inclndfaiir  tn  a  mortgaffe  a  debt  to  tieooine  due 
from  tbe  mortKaaor  at  a  future  day  doea  not  ren- 
der ibe  niortKHKe  (raudnlmiL  Oarpenlar  t.  M nren, 
4i  Barb.  aOO  ilSHI. 

And  ■  mortgage  riven  by  a  debtor  to  a  oredltoi 
toaeoorea  bona  fldedet>t,  Wblob  also  prorldea  tor 
thantJalaotlonotailmulated  debt  clatmed  to  be 
owliur  another  person  after  the  aatiiraatlon  of  tbe 
llrat.  knot  void  ai  to  the  origlDal,  geoaloe  ored- 
llor  wbere  be  did  not  parHelpate  In  tbe  fraud  of 
tbe  mortgaffor.  Andereon  t.  Hooka,  «  Ala.  ~' 
(U4I). 

And  a  ooDveyance  by  Inaolreala  to  tbelr  rnoi 
Ik  not  rendered  fnudiileDt  ae  to  tbe  toru-er'H  urad- 
liota  becauae  tbeoonalderai 
some  money  ezpendBd  for  property  bdonglng  to 
tbe  Dotber  wbere  tba  bona  ~ 
tbe  IntidTeati  wltbont  mob  land  Is 
value  of  tlte  property  conreyed.    Troy  Ftetlllier 
Co.  T.  Horman  lAla.)  IS^o.  Ml  (IBMU. 

60,  a  bill  or  Bale  taken  by  a  oredllor  from  a  fall- 
Inir  debtor,  of  artlolea  of  peraoiuU  property  wbl<A 
wr«  nattered,  wUb  tbe  agreemmt  (bat  be  wai 
DOlleot  tbe  property  and  pay  bla  espenaea  out 
tbe  proceeds  bealdee  paying  fait  debt  and  dividing 
tbs  mrplus  among  tbe  oonaentlng  creditors, 
tered  Into  Id  ROod  teltb.  It  not  a  fiandnlent  o 
TGTuice  wfalofa  will  he  eet  aalde  on  application  of 
otber  emtltoia,    Bwlng  r.  Bunkle.ai  IlL  MS  lUSei. 
Whether  tbe  oonalderaUon  of  the  anlcrnment  be 
realorflctltlniis,  and  wbetber  there  bare  beec 
aatual  delivery  and  acceptance  of  theiT'iods, 
queatlons  for  tbe  jury.    Klnnearr.  white,  S  Kerr 
N.  a)2S& 
31   U  K.  A. 


debt  doea  not  abow  a  frauduloDl  Intoiit  partle- 
Ipaled  In  br  the  granlae  or  mortpagea  vUob  will 
Invalidate  the  tnwtaoUon  aa  agaJnat  cradltora. 

Thua,  atdU  of  MUeof  all  the  graotor's  theneHat- 
iDgand  after-Boqnlied  pcoperty  by  wayof  more- 
gage  to  aeonre  an  ertatlpg  debt  and  ruture  ad- 
TBOoeal*  notToM  trader  the  atatnte  18  EUa.  cbapL 
fi.UDlamltlamadeaa  amere  oloakfoi  tntuinioga 
benefit  to  tbe  grantor.  ItaOBaiea,Ii.B.  lXCh.DlT. 
811,  40  L.  T.  N.  8.  m;  a  Weak.  Ben.  7U  OBTS). 

And  an  artgament  by  an  InaidveDt  debtor  of  a 
boaa  In  aotlon  to  eertabi  of  bl«  oredlion  tor-tba 
porpoae  of  teonrlngaelrdemaiMit,  tteerrlngthe 
aurpitw  to  hintiaif,  la  not  InwIM  where  there  to  no 
eztrinale  erMeDoe  of  an  Intent  to  deftaod  otbtr 
HoUMet,  4  M.  r.  lu  oom. 


glreatortbepnrpoaaof  blndertng, 
detaylDg,  or  detranding  etedltora.    Wbltson   t. 

nniBf, »  Ean.  ni  (wn. 

A  creditor  may  receive  iwoperty  llom  blidebtor 
fortbepi  -     - 

If  be  goea beyond  tbkai 
creditor,  kikowtaghim  ti 
be  Tlototaa  bo«b  the  letter  and  tbe  spirit  of  the 
statotajudblieeByeraDeawfllbetataaldeb  Cnw- 
ford  r,  Ktrhaey.  U  Ala.aK  *8  Am.  Bep.  7M  Ofln. 

AodaMleby  adebtnrio  aeredKor  in  payment 
of  adebtii  Invalid  wbere  It  provldea  for  and  i^ 
ourea  a  aeeret  beoedt  to  the  debtor,  tbe  oredltiw 
knowing  hla  etranmacanoaa  or  being  obargeabte 
wllta  knowledge  tbeieof.  Baaman  v.  Holen.  «8  Ala. 
tOBlinO). 

And  tbe  lame  rule  appUea  wtiere  a  beneflt  la  ao- 
oDied  to  tbe  debtor  to  tbe  koowledjce  of  the  oredU- 
or  beyond  tbat  wblob  tbe  law  without  suoh  agree- 
ment would  ieoure  him.  UoDoweU  v.  Steele,  K 
Ala.  on  1U8SI. 


a  oredl  tor  In  oonteoi  plalloD  of  InaolreDoy 
of  power  to  aell  the  partner^  assets,  aeooontbig  for 
tbeprooeeda,  will  create  a  preeumptloa  ot  trand 
wblob  will  Altt  tbe  burden  of  proof  to  tbe  oredllor 
'  explain  the  tranMMIoti,  where  be  was  aware  of 
e  oontemplated  laaolvanoT.  Ttokner  v.  WlswaU, 
S  Ala.  MBtlSW. 


And  a  oonveyanoe  b 


rat  deb 


otedltor  of  all  bla  property  In  paymentof  a  debt 
wblob  was  len  than  ooe  fourth  of  the  true  value 
of  (ocb  property  and  about  one  fourth  of  tbe  price 
wblcb  a  purohasar  offered  and  stood  ready  to  gtve, 
ralsn  a  violent  pieanmptton  of  a  aectet  trust  whlob 
will  Invalidate  the  oooveyance  In  the  abaenoe  ot 
■nyiblng  10  lebut  tbe  presnmptloa.  Shelton  v. 
Cburob.  88  Coon.  4lt  (ISTl). 

80,  a  secret  trust  wilfully  and  knowingly  oreated 
hy  the  grantor  and  beoeBdary  for  tbe  ptirpoae  of 
ooDreahur  from  tbe  oredltoia  of  tbe  grantor  a 
portloD  ol  the  debtor's  property,  and  nltlmalely 
depriving  them  of  any  beneflt  to  be  derived  there- 
from, under  cover  of  a  oonveyanoe  to  eaouie  a 
bonaflde  ludebtedncia.  la  a  fraud  u 


ABKUlUa  BDPRXHE  CotJRT. 


9ti  atriMmm  t.  0nm«Md,  SS  Art.  984,  TV 
Am.  Dk.  104;  QOurmi^Btm  OommiMion  Oa. 
▼.  Coram,  M  Ark.  417:  eiH  t.  BarrMt,  43 
AA.  SS5:  Bamp,  Fraud  Gonv.  8d  ed.  18S; 
Watt.  Fraud.  Codt.  S  889;  Bitdatnt  t.  Morrou. 
At  Ark.  615;  AinM  v.  FaMara,  41  Ark.  SSB. 
The  tatduceoMiiti  wUch  m^bare  led  lo  the 


Itb  the  secret  •prfaiga  whtch  prompted  it 
Bamp,  Fraud,  Oonv.   Sd   ed.   857;    Wait. 

Pnad.  Coot.  %  Ml;  iVb  t.  aMm,  U  Me. 

S8S,  88  Am.  Dec.  399. 
Ive  hand  JoitifjiDg  an  attachment  ]a  •  vkk- 


BodAonUbeeMMMe.   BotiertaT.aanea,miro. 

ADd  the  TcaetTatfon  of  allfeeatBteliii 
Teyanoeii  a  fraud  upon 
1  Ohio  a  D.  IS  nsw). 

And  ■□  islin>iiieDt  bj 
Uon  of  Dot  merdr  partaw  or  aemiTlDir  a  debt  but 
otMoelTliiBawouritraiid  beaeflt  to  bhnaeltfiee 
frooi  the  olalBia  o(  I 
whom  be  owee  a  debt  eouUafablr  leei  tbao  tiie 
Talue  of  the  atttelee  aaeiffned,  wltb  (he  private  on- 
dentandioK  that  be  dull  hare  the  privilege  of  pay< 
iat  the  debt  vitblii  anaeonablatlmeaiid  otolalm- 
liw  U>e  piopertr,  k  fraudulent  and  void  n»  atfalost 
oreOSton,  HiunphrMa  t.  Freeman,  9  Tex.  45  (1S58). 

And  the  reoel^  of  tooda  from  a  debtor  br  tbe 
tfentof  aoredttorlnparmeDt  of  the  claim  under 


(be  tnmfer  ae  asalaat  other  oiedlion.  altboovti 
mA  prefemd  oredlur  mar  not  have  participated 
Id  the  Intent;  a*  the  aceot^  aot  m  negotUtlDs  the 
nanatermunbedeemedln  law  tobe  bl*.  Oneo- 
r.  Bfaini, Miez. IM (inu. 


bold  the  laod  In  tnut  tor  the  mortva«or  sDd  per- 
mit Urn  toredeeM  It  wbeoerar  hUreletlona  with 
blacredlton  vooMalloir  him  Mdo  lO.  irfraiidg- 
lentandTOldaalo  ecedlton.    Hnatelman  r.  Keot, 

And  a  tmat  deed  •zeented  by  a  debtor  im  hit 
liruit'ty  toeeeoie  a  wedKor.  tbe  oraditor  tnoe- 
tmrtrnt  ot»e  half  of  the  property  to  a  triiatee  for 
the  beneOtot  the  debtor^  wile  and  cblldren.  whiob 
one  half  wai  Kouied  br  tbe  Ooat  deed,  le  tanta- 
mount to  a  TeaerraUon  bf  the  delitor  blmaelt  of  lo 
■Dueb  of  hto  property  for  the  use  of  bh  wife  and 
ahUdreu,  and  li  tiaudulent  and  toM  aa  acahiit 
oibar  creditor*,  thoncb  tbe  debtor  TCfufed  t 


B  taxb  trantfer  lo  hH  wife  and 
r.  BdmoutOQ,  1  Ired.  Bg.  180 

But  a  eredltcr  ""fc*"r  a  valid  purcbais  from  bli 
debtor  hae  tbe  ilxht  tOBlve  or  lell  tbe  irooda  pur- 
ohaaed  to  the  debtor^  wire.  Bamberger,  B.  A  Oo. 
V.  BebocUMd.  UD  0.  S.  lU,  4D  L.  ed.  8T4  (OK). 

And  tbe  mere  fact  that  a  debtor  knowawben  be 
eon  teeeea  Jnegment  to  a  bona  tide  oredltor  that  tbe 
eredltcr  Iniends  to  eettle  tbe  Isfger  portion  of  tbe 
debt  on  tbe  deblor'i  tamltr,  wlU  not  make  the  ocn- 
fgtalon  tiaudulent  aa  a^ralnat  other  oredlton. 
Uureton  T.  Dobr,  lOBIoh.  Bq.  lU,  IS  Am.  Deo.  M 
<LBSB). 

And  a  aale  by  a  debtor  to  tali  creditor  at  a  fair 
price  In  aatiifaatlon  of  a  debt  will  not  be  held 
rraudalODt  thousb  mado  under  the  belief  tbat  tbe 
property  would  be  eet  over  u>  tbe  uae  of  ttae  debt- 
or^ tamtly.    Totmr  t.  Stalmun,  e  B,  Hon.  aOT 


dlMJDBuished  oatbe  xround  that  In  that 

tbe  debtor  Instoled  ■ralnst  the  proCeat  of  the 

rrautor  that  one  halt  of  tbe  amount  doe  ahmiKl  be 

■eoured  to  bli  wife  acd  children. 

Bo,«MbaeanTeyanoela  valid  tbonvh  the  eeedi- 


Aml  a  oonveyauoe  by  an  Inaolve 
In-law,  wbo  knew  of  bis  iDBolTenuy.  of  m 
property  In  aatiehiotlon  of  the  morttacea  tltenmo. 
and  tbe  Immediate  reoonveyaooe  thereof  by  tbe 
tatber-ln-law  to  the  vendor^  wUe  aa  a  itft  out  of 


eredltoi*.   Bnale  v.  Jameaon,  t 

And  a  deed  made  by  an  teaolvent  brother  to  hk 
altter  In  aatlsfaatloa  of  an  boneatdebt.  wltfaoatany 
Bsreecnent  for  leecnTeyaaoe,  and  whloh  waa  not 
induced  by  ber  iwomlae  to  reconvey.  la  yaUd  ■ 
agamat  ciedlion  of  the  brother,  ttaoaab  tbe  aMv 
reconveyed  tu  a  trualae  In  tiuat  for  tbe  wlfa  aod 
obUdren  of  anch  brothtf  a  ~  ~ 
and  tbe  brother  expected  tB 
would  reotfye  aome  don 
MCPbetaon  T.  H oFbereon,  a  8L  Cta  a 

And  a  aaie  by  a  debtor  In  good  faith  ot  proper^ 
toaoredlt«rlD|«ynieotor(helaller^cl«lm,lanct 
fraudulent  though  thecawaa  an  UDdeeatandtng  be- 
twean  the  agenu  of  the  parOea  that  the  piapecty 
would  be  reoonveyed  when  the  vendee  waa  toUj 
paid.  Oary-HaUQy  Lumber  Ocv.  (kin,  WHIaL  Mi 
(UK). 

But  a   oonveyaooe  of  nal  attata.  abaohrta  la 

emu  but  madefor  the  purpoae  of  aaonrlng  a  daW. 


of  tbe  debt  and  tateren.  Is  fraudulent  a 
net  only  agalnat  aztatlng  mcditon  of  tbe  graaloi, 
bnt  agahlit  thoae  who  become  bis  caedltof*  after 
Itoexeoutlon.  ladd  v.  Wiggtn.nN.  tl.  tfUWAn. 
Deo.  Dm  iiwn. 

:  or  reerrvatlon  In  favor  or  the  debtor 
coDveyanoe  by  him  to  hta  oredlBDr  In 


100  (im),  and  B 
And  the  Bliaence  of  any  au 

dement  of  tbe  validly  of  anch 


Ala.  tat  (inS);  BmeMa  v.  Wetaman  (Tei.)  S  & 
W.ttiUM);  Trader*' Nat.  bnk  v.Day.TTu.Olv. 
App.  UB  (ISMl;  Bnlloek  v.  Sordon,  1  Uunft  «n 
(UlU. 

aeoret  tiuMa  and  leeervatioDii  are  alao  con- 
demned.  In  Orawf ord  v,  Neal,  141  D.  8.  ML,  SB  I^  ed.. 
U2  <UBU;  Ourrte  v.  Bowman.  »  Or.  Ml  lUBU;  I» 
Belle  Wagoo  Work*  v.  Tidball, «  Tei.  !«  tlMTi: 
UOTDtlml)  T,  Bcboenfeld.  IS  Ala.  lOg  OffiSJ:  Burgel 
,  Boyd,  Bf  Wm.  tftoeitt. 

Oommttalon*  wUcb  a  debtor  la  to  rceetve  on  a 
itoek  of  good*  to  be  a(dd  by  blm  by  aaieeiucut 
which  be  bad  banatened  to  hi*  credllorm  pay- 
ment ola  debt,  and  of  wblA  be  waa  to  retain  pos- 
MiBlOD  tor  the  porpoae  of  (elUng  tbem  for  tbe 

tor.donoteoDStltDtea  n 
tereatm  tbe  property  w' ' 

D  fnodnleotj 
Wagon  Work*  v. 


RiCB  T.  Wood. 


§  8D78-SS^  of  Hum-  I  hftd  ^«  riidit  to  do  Is  &  contiadlctioD  In  u 

'    "4».  cw«.r     ■     -- 


Umadf  be  1*  within  hi*  right. 


Ark.  558. 
The  fraad  must  lie  In  Ibe  traDsffir. 
Bnmp,  Fraud.  Coot.  8d  ed.  18. 


EioHcagM,  who  te*  takan  a  mort- 
aBs«  IRMD  tdi  debtor  m  «eourttr<  partiolpated  wttb 
him  la  an  Intmtloii  to  have  the  mortsate  wrve  the 
purpose  of  BcurlDB  an  u  oautb  allied  beoeSt.  or  of 
hinilerlntr.  detaylnr.  ordefraudfOB  other  oredltora. 
■■  a  gueedon  of  fact  for  the  Jnir.    Howell  t.  Chr- 


a«ODT«ranaei>r 
o  par  or  Maire  his  obUm  oooiaiatnc 
provmoDs  ot^gaeO  to  hinder,  delar,  or  defraud 
oredltora,  would  teem  to  amount  toapartlolpatlon 
In  the  debtor^  frand;  at  aor  rat«  looh  la  the  oaae 
where  looh  ptoTiiloDt  are  Iwonchf  to  hia  notloe. 

Thua,  the  aooeplance  br  •  eutvl  gM  (nut  of  tiM 
piovtsloaaoladeedottrtittwblohiaelearljfnadu- 
tonton  ttraoeiBMiolTaleiittaDatlaaot  the  fmud. 
■nd  amounta  to  a  pertlolpatlon  tbeaeln.  Uvmtj 
V.  Beard, »  W.  Va.  ESS  (UEBj. 

And  the  accepteooe  b;  an  aMlsDee  or  traatae  of 
an  anlK-ameiit  oi  trual  deed,  oontalninc  to  hti 
koowledce  On  ttataoe  one  or  more  Ealaehooda  on  a 
material  point,  oaloulaled  to  deoelTe  and  mMead 
r  iDjnrr.  renden  him  obarxeatde 


AndolalmlDKa  benefit  undBratruit  deed,  fraudu- 
lent OD  itatace,)>raperaon  attempted  to  be aeouied 
tberebr.  renden  htm  a  parUdtpant  to  the  fraud, 
and  pieoludea  Un  from  reoel*lnc  anr  beneat. 
Palmer  r.  Ollaa,  S  JoDSt,  Bq.  n  OBEB). 

ADdln  KlM  T.  BeitaBiibenrer.S  T.Ta.T»(UM). 
It  waa  held  that  lo  tbe  abaenoe  ol  atir  fianduleat 
inirpoM  on  the  part  of  the  vendee,  or  kDOWled«e 
of  Buoh  purpoae  on  the  part  of  the  vendor,  bis  rlcht 
to  the  aecorltT  taken - 


So.  a  rrantee  In  a  fraoduleiit  aonveraace  faaTinc 
notloeof  tliefrandulentprOTklontbeietnIi  Dot  a 
twoa  flde  parohaier,  thousb  lila  ontj  mottve  waa 
loaecureiNvmentof  Ui  own  debt  whioh  waa  JaaC, 
and  lacb  fraodnMnt  prOTWODa  were  forced  npoa 
him  aa  the  onlr  meant  of  obtatnlng payment.  Gar. 
land  T.  BlTra,  4  Band.  (7a.)  EBE.  IS  Am.  Dna.  7U 

am). 

And  if  a  oredltor  be  |»1vr  to  a  fiaudnlent  ftttsnt 
on  the  part  of  hu  debtor,  and  take  a  deed  to  aeoure 
hlH  own  debt  with  prorUooa  to  Mtider  and  delay 
other  credltoia,  tbe  deed  will  be  Told,  though  hk 
motive  waa  to  aetnire  hIa  own  debt  and  the 
other  provUiona  were  foroed  upon  him  bj  tbe 
detKoraatheoDlrmeaoiofharinBlhedebtaeoared. 
Farr  v.  Baondera  (Ta.)  U  6.  B.  in  (USD);  Qoahom  T. 
SnoiIsraM,  IT  W.  Va.  TSI  llWU. 

Tbe  taklDs  br  aoredltorot  a obaciel mortnge 
from  bla  debtor  aa  extra  aecnrltr.  whloh  mortaaye 
oould  Dotbeauilamed under thelawB of  cheatate,' 
however,  doea  oocihow  an  Intent  to  defraud  whloh 
wlU  in  validate  ■  tubaeq  uenC  tmnster  to  tiie  creditor, 
iHit  merelr  abowi  tliae  be  mxtook  a«  to  tbe  rallditr 
attheez\n«eoiit1tr.  Buf ord  v.  Oook,  M  Fed.  Bep. 
ndses). 

m.  Retention  ftr  ponenCon. 

It  li  Dot  here  Intended  to  treat  geoerBllir  the  quet- 
nomofthe  i«lenUon  of  poneealon  under  and  of 
provlalona  llieretor  tn  deeds,  mortx^ires.  and  otiior 
oonTeyvncea.  Tbo  deslitn  In  tbia  giibdi  vision  ta  to 
oooarder  tuob  reteoiloo  only  ao  faros  It  roaj'  be 
deemed  to  furolab  evideooe  of  a  fraudulent  Intent 
9IL.&  A. 


I  aKainat  oredlion  partlolpBted  In  br  tbe  fit 


f  poaeeeslonlir  a  debtor  who  baa 
at«dltor  In  parment  of  hit  olaln 
lear  tobaabadseof  fnuid  to  be 
with  other  olroumiluioM 


parUo^ted  la  br  the  oredltor. 

Ihin,  a  oonTeraooe  of  chattel*  dlr«otlr  from  a 
husband  to  hi*  wife  bra  bill  of  aale  whUh  waa  de- 
livered, followed  br  a  mere  oonatraetlTe  ddlverr 
of  ohatielB,  tbe  buaband  oooUnulns  to  nae  the  prop- 
■~~--*" whloh  waaprovod  for  rr'- 


laUonahlpotlbeparttea.    Btate.Brown.v 

ms.  ate  ami. 

Bo,  a  oonveranoe  br  a  debtor  who,  pending  nit 
__. — ...._  haj  threatened  to  put  hie  property  oot 
nnle**  the  plalntIS  would  lettle  for  s 
whlota  *be  refnaed.  made  to  hi*  brother 


halaiiae,  and  tlie  deed  bavhic  been  pnt  on  reoord, 
and  Terdlot  found  avUnat  him  In  Hid  ault.  after 
whlo(itheKiaDtorooDtlnnedtOBeiiaKeihepro|>er> 
tr  and  receive  the  proBta  aa  lMtore,~-wiU  be  deemed 
fraodulaDt  and  void  a*  acalnat  the  Judnaent 
oiedltorlnaDehaiiit.  HamHn  v.  WrlBfat.  IB  Wi*.  St 
(lOTOi. 

And  a  tnnatar  fcr a  groaalr  InadequaM  piloe  with- 
onttakinrtMOiltrfori&e  porpoae  named,  ctvlnc 
uDutoal  length  of  ocedlt  for  tbe  defORed  payment, 
made  In  parmaatatan  aUeged  IndaMediMM  of  a 


of  one  tamllr,  tbe  lndebtedn«*a  and  Inaolvenor  of 
ttaegiaotwMnB  weUltnowntotbegvantee,  wUla 
bdIU  w«re  threatened  and  pendlnf,  made  with 
•eoreor  aod  oonontmMi,  keepliiK  tbe  deed  aik 
aoknowledied  aod  untMorded  for  over  a  year,  lb* 
grantor  lemalntng  In  powowloo  aa  before  tbe  oon- 
veyanoe  and  canttoiriiiv  tbe  Juttloe  who  took  the 
aoknowledgment  lo  Iteep  (he  matter  pri  rate,  make 
•  prima  fade  oaaeof  ftaod  whloh  will  put  upon  the 
granteethaburdeoofiepelilng  the  oonoiDBlon  that 
die  srantor  entertained  a  fraudulent  deaigD.  f ullr 
knowntoandparttDlpatedlnbrthegranlee.  Blek. 
Trout,  SeVa.tiB«Uin. 

'  br  a  tiader  Id  niiiliaiiiiiiiil 
aubatandallr  Ma  wbole  propertr 
to  a  dnglB  oredltor  for  an  eipref  oonakleration  <nt 
the  releaiaof  a  debt  tben  owing  to  t]>e  oredltor  of 
ajni  when  Id  fhot  only  £1.8)0  wa*  due,  aooom- 
panled  by  Ml  verbal  agreement  that  he  (bould 
undertake  tbe  pnrmeiii  of  the  aa*ifnor<a  delMa,  and 
followed  br  an  agreement  bj  " 
age  tbe  biiMaea  aaaaerTai 
weekly  aabUT,  after  whloh  tbe  bi 
on  Id  tbe  uame  of  tbe  aialgDor  an  before,  with  noth- 
ing to  abow  tbat  be  waa  not  tbe  real  aa  well  a*  the 
apparent  ooner.  Is  void  as  BtrHlDit  a  trustee  In 
ikmpttiy,  and  aa  agalnat 

BxparttCbBp\ln,L.  R.M  Ch.  Dlv. OS,  (* 
I.  N.  8.  -rWi  liSeti. 
Hemiietoad  V.  Joboaton,  IS  Arte.  U^  •  Am. 


bankrupt 


,  Google 


BS6 


AaKANBAfl  STIPBXlfB  COUBT. 


And  a  ixmnjnaeo  to  b«  fiaDdalent  moat  be 
calculated  to  iHlit  in  tbe  perpeiniion  of  a 

£fia  T.  WooSbarrji.  49  Fed.  Kep.  188,  4  U.  8. 
App.  69;  Baer  t.  floofa.  50  Fed.  Rep.  888,  4 
U.  S.  App.  408;  Burrill,  AMignm.  g  351. 

Drc.  ISS  aSH),  tlie  niletiialdtotieUi«tiiiohiK»- 
SCMOD  ButMequRDl  to  tbe  BKle  It  prima  ladeeii- 
deDce  o(  timud,  and  1(  has  been  held  to  be  codoIu- 

Tfain,  InKlrtlMidt.Baow.nOoDD.naue).  ItmM 
held  that  trheie  a  oradltor  netilecta  to  take  and 
retain  iiiinimiliiii  of  i»operty  purobaaed  Id  parmeut 
of  his  olitlm.  It  la  ocmoluBlTe  eTideooeot  a 

Dfiaodulem  and 


n  tlMreof  and  aeU 
m  the  ttook  in  tlM  uaoal  oouiM  of  ~ 
a  prasumptioD  of  fraud  •■  to  oredilota,  end  oaala 
opoD  tbemorlsaeeetbe  burden  of  i»ovinK  Bood 
tattb,  but  will  not  p«r  te  render  the  tnortitace  raid 
wbereltia  not  fnuidulentonlufaoe.  Sberwln  t. 
GAghatreii,  w  Keb.BS  (Ubu. 

And  tbe  TeteDthm  of  poaaoMlon  of  ntortrased 
popertr  by  the  moitffasor  for  three  rears  after 
tbe  dale  of  the  mongrase.  the  moTt^acor  belDK  In- 
•olTent  and  havlns  no  other  attnohabls  property, 
fi  »  alrmnDBtaDoe  tending  to  abow  fiand,  but  Is 
not  oonolualve  evidence  of  It.  Korth  t.  Crowell, 
U  N.  H.  »l  (lUO). 

But  reientloD  of  posacsrion  rsj  a  nortRacor  or 
snntor  in  a  deed  of  trust.  Is  not  per  as  rntuduLent. 
It  may  or  mar  not  be  fraudulent  as  to  other  credll- 
on  aocordinir  to  the  olroumstanoes  of  die  oaae. 
but  Id  order  that  tbe  posMflslon  mar  be  Innooent. 
the  deed  should  be  reoorded  or  ootloeof  Itbroiucbt 
home  to  tbe  party  before  be  baa  deellnsa  with 


ami. 

Aad  (he  preanmptlon  at  fraud  ariilnB  from  the 
abeeaoe  at  a  <diaoira  of  ponraslan  of  mortmxed 
propertr  It  DotcooolurtTe  but  maj  be  entltelj-re- 
butted  by  proof  of  food  faith  and  an  absenoe  of 
an  Intent  to  dafrand.  Tbit  HaL  Bank  v.  Lowter 
Bros.  8t  Neb.  90  lUCBl. 

So,  a  Dortsasee  who  establlsbes  hli  good  faith 
and  the  abseuee  or  any  fraodnieDt  Intent  ueed 
not  also  eiclalll  vby  tbere  was  not  an  Immediate 
d<4lrerrat  the  property  and  an  aotual  and  oon- 
tiDued  obante  of  poateeikni.   IMd. 

And  the  taet  that  morlmted  (oodt  were  not 
removed  from  the  store,  and  that  one  of  the  mort- 
MWOTH  remained  in  the  store  apparently  In  oharge 
or  at  least  partly  to,  and  tbat  one  of  the  noitsaKon 
refuted  to  teeure  other  debts,  either  by  tuminv 
over  goodi  or  by  ezecntlng  mocimwea,  and  that 
goodi  were  purobaaed  of  oUier  oredlton  abortly 
before  t|ie  execution  of  the  mortgage.  It  not  nia. 
(rient  to  orertum  a  llndlng  that  (be  mortgage  waa 
valid,  where  It  was  giTeo  toaecurabona  tidedebn 
and  the  Intent  to  defraud  ta  delated.  Qrimea  t. 
Tarrlnirton  Bms.IBNeb. « (lOMl. 

But  the  rule  that  peaaeaioD  by  the  vendor  subee. 
qneni  to  a  Mile  Is  prima  fade  evidence  of  fraud 
does  not  apply  to  mart«area  and  deeds  of  trust 
where  the  Krautor  by  the  tenni  of  the  instrument 
to  pennltied  to  letstti  pnmfrrrinn  of  the  property 
DDilldefsultofiMymeDt.  BBm;«teadv. Johnston, 
IS  Ark.  US.  as  Am.  Dec  4H  OHfAI. 

And  the  possession  of  s  husband  and  wife  at  the 
time  of  taking  a  mortgage  from  the  wife  upon 
property  in  her  name  will  not  charge  tbe  mort- 
gagee with  notice  of  [rand  on  tbe  part  ol  tbe  mort- 
gagnr,  or  alTect  lerlea  made  upon  the  property  aa 
that  of  the  tauaband  subsequent  to  the  oonveyanoe 
t«thewlfe.    Shorten  v.I>ralES,380falo  StTSdB^j. 

And  fraud  wDl  not  b«  Infwred  in  a  deed  of  trust 
81  L.  R  A. 


Fimnd  does  DOt  oonsM  In  aera  huaatfoa  hrt 
in  iDteotioD  carried  oat  br  hiutfnl  acMi. 

Wsit,  Fraud.  Codt.  §  i. 

Even  If  Jones  &  Folum  b*d  bad  Uw  moo^ 
to  paj  tbe  plalntlfft,  Ibej  would  bava  had  (h« 
tight  to  take  the  ^oods  m  preferenon. 


length  of  tl 

It,  and  provldea  that  tbe  grantor  ahall  n 
scaslon  of  tbe  property  nntU  dataalt  ol  paymSDi 
with  a  fraoduleot  lotaot  to  oover  np  tbe  propertr 
(or  the  use  of  tbe  grantor.  And  a  deed  of  tn^ 
made  on  the  8tb  of  April  to  secnre  debts  then  doe. 
allowing  the  debtor  until  the  1st  of  Januur  fol- 
lowing to  pay  snob  debta,  and  penalitiog  the  grmn- 
lor  to  hold  poMsaston  of  tbe  property  nnUl  dBf^iih. 
Will  not  be  bold  to  be  tnuidulent  and  raid  •■  to 
oredMoia  where  It  does  not  appear  that  tbe  mat 
of  the  property  embnwed  In  tbe  deed  eiooedeJ  the 
of  tbedebt  teonred thereby. 


Butamortgagi  ta 
bad  notloe  of  tt    ' 
stock  and  provlsloos  then  oi 
alterwardsatany  tl 

law  day  iMarly  alz  years  and  leaving  the  pi 
In  the  meantime  In  the  marUnwoH,  It  ftMidoteat 
and  voidaa  tootberoredlioni  where  tbe  properly 
greatly  exeeeds  In  value  the  amount  of  tlM  deed. 
Wtley  V.  Enlght,  S  Ala.  HI  (UBH). 

And  a  mortgage  executed  by  anlntolvantor  Wl- 
tng  d^tor  to  a  creditor  who  has  ki 
condition  and  whose  debt  d 
conveying  thedebtor't  entli 
such  other  good*  as  be  ml^t  ftoli  thne  ti 
purchase,  flxinit  no  law  day  iNit  autbnriAig  loa 
mortgmreetotellatpubllaoT  private  sale  on  de- 
fault. Is  frandulent  and  void  as  agalna*  exMlng 
creditors.    Price  v.  Hasange.  U  Ala.  m  OBB), 

And  wherea  mortgagewaagtveo  toaalstarotlbe 
mortgaaoT^  wife  who  Uved  (u  hia  fhmlly  on  tbe 
mongaged  premises,  which  was  not  recorted  be- 

cansethcwlfedldootjohi,bat 

a  second  axeouied  upon  the  at 
Hon  against  tbe  mortgagor  brU 
any  adjustment  ot  aaoouata,  the  wife  Jotnlng, 
wblcb  was  duly  reocvded,  it  it  fraudulent  and  void 
as  against  oredttota,  where  the  mortgagor  carried 
on  the  farming  buslneti  In  part  in  tdt  own  name, 
and  acted  aeoordlug  to  hit  own  wlahss.  rendering 
no  aooount  and  oWming  that  (be  mortgage  waa 
given  to  proteet  hit  home  from  hla  other  oredlton, 
though  It  was  gtventosecnreareal  fndeblediMK 
Deoker  v.  Wilson  <K.  J.)  16  AtL  BU  (Om. 

AiMlinBowellT.Chrdsa,WAla.unimt>.ait  n 


of  • 


erty  In  the  meantime,  (be  property  beliw  perMb- 
Bbleoi'of  tnohBaharaeieiaatobeprofliablein  It* 
use,  was  treated  together  with  the  fact  that  tbe 
mortgage  covered  tnbstantlally  all  of  tbe  detitor^ 
property  and  mOM  (hanenongb  to  atTord  ample 
security  and  that  the  mortgagee  knew  of  other 
credi  lore,  as  sulBoleiit  to  in  validate  the  mortgwn. 

And  an  asslgDinent  by  a  debtor  to  a  creditor  un- 
der wbloh  the  debtor  waa  permitted  to  remain  in 
posseaalon,  oonsldered  In  oonneotlon  with  tbe  fact 
that  tbe  instrument  was  withheld  from  reoord  to 
prevent  Injury  to  the  debtor'a  credit,  tbere  Iwing 
DotblnR  to  show  the  obaogeof  ownenhlp,  wo 
held  auffloleat  to  invalidate  tbe  transaetlon  u 
ageloatorpdibors,lDUeans  V.  Dowd.m  O.  B,  zn.K 
L.ed.ira(ie88). 

Thai  aoredlcorwbo  has  taken  iMMBeaiion  of  astock 
of  mortgaged  goods  under  a  mnrtgage  given  to 
faim  by  tbe  debtor  permits  tbe  debtor  to  aell  sock 
property  under  a  written  contract  as  agaot,  bow- 


1808L 


Kick  v.  Wood. 


11i«re  can  be  no  aasigDment  nnlesa  there  It  | 
«  conveyance  to  *.  trustee  to  iklee  a  fund  to 
pay  debu,  and  here  there  li  neither  a  trustee 
Dor  a  fund  U>  be  raised. 

Feehtimtr  t.  flMerlMH,  S8  Ark.  101;  Riggan 
T.  Wolf,  98  Ark.  538;  Goodbar  t.  iMcke,  06  Ark. 
SIS;   CottMo  T.  Chambcrtam.  86  Neb.  4S. 

«ver.  do«a  not  necemarilr  or  ooDoluslvelr  Ibow  a 
L-ollufllveunderstsadlDg  betneen  (hem.  Staodard 
Tmplemeat  Co.  t.  Parllo  &  U.  Co.  d  Kan.  B3S  ilHQ}. 

Aod  the  creditor  rnaklns  a  Talid  pnrchaae  or  Ui 
•lebtor  tiai  tbe  right  to  emplor  him  a*  oletk  to  aa- 
dlsCtn  wlodlDB  uptbe  boslDea.  BamberBer,  B.  * 
Co.  -r.  Sobooiaeld,  UO  D.  8.  ItB.  40  U  ed.87t  nnsi. 

AodtheempiOTiDent  br  a  ectdttorof  a  debtor 
irbo  bat  traotfened  to  him  hia  miu  and  restdeiKn 
ta  payment  of  a  debt,  to  ma  tbemlUatallzedooin- 
mtaston  per  month  and  uae  of  the  restdeDoe,  doea 
not  necenaiily  render  the  ttanaaotlon  fraudnlent 
In  fact.  Cnvfoi:dT.Neal,lUD.B.See,ML.ed.US 
(Un). 

And  the  amplorment  tiy  atnntee  in  atnatdaed 
ander  whtob  be  had  taken  poaacaaloa  abaolatelr, 
eeTeral  dara  after'  tta  eieoatMn.  of  one  of  the 
■rantonto  aasirt  In  the  Mte  of  tooda,  whiata  waa 
not  preamuwed,  and  peraatMlon  to  one  of  anoh 
-oredtton  to  uae  a  bngsr  and  boiaea  wlUoh  were 
embraoed  In  the  oonTejRQoe,>rU  not  loTalldate  the 


Btof  aprorWon 


<Tex.)nB.  W.414an». 

And  Uw  maertloo  In  a  deed  of 
that  tbe  truateae  Aall  emptor  the  eMamor  at  a 
fliedMlarrtobelptodlipaae  of  tbe  property  ooa* 
vereddoea  Dot  render  the  deed  nrid  upon  Ha  face, 
hut  la  ertdenoB  of  a  ftauddleot  Inteiit  wfalobahirakl 
beiubmlcted  (otbe  ftj.   Itank  v.Boblnaon,  M 

s.cn  (issTi. 

Bo,  tlw  nae  by  a  mortftagor  of  a  STowinf  crop,  ot 
eome  ol  It.  tIII  not  Invaildace  tbe  morttrase  ae  to 
other  property  or  anthorlae  an  Interenoe  tbatinoh 
use  waa  by  rhrtue  of  a  aeoret  benefit  leeerred  to 
the  mortiaRor,  In  the  atMenoe  of  anytldiiir  to  alioir 
that  the  mortnceea  oonaented  to  or  knew  of  anoh 
uae.    Pu«h  T.  ilarwell  (Ala     ~ 

And  Che  Ble  thereof  br 

mffeottheTalMltyoftfaa  n     

of  aoythlDB  to  abow  that  the  moetcaceea  had  any 
knowledkctliattlie  oiortcatwr  propoaed  to  (en  or 
wai  Belling  aueh  ptoperty,    IMd. 

And  the  ive  of  a  quantity  neoeMary  to  MODM  the 
harveatlnr of  tbecrop  ' 
■age  though  tbe ' 

And  tlie  ttantf^'  of  a  email  part  of  morlffag«d 
property  to  a  third  petaon  In  payment  of  ■  debt, 
with  the  oonaeot  of  tbe  mortgaaee,  wtllnotofltaelf 
render  the  mortgage  fraudnlent  and  roM  aa  agalnet 
creditors,  there  being  no  agreement  t^  wbloh  tbe 
mottgsgOT  waa  to  sell  any  part  of  the  goods  Id  Che 
usual  ooaiae  of  trade.  Chioago  Lunbet  Oo.  t. 
FHher,  IB  Heb.  SN  (Wn. 

And  aa  appropHatton  of  moMys  l^  a  mortgagor 
nBderaeeonrHr  In  (be  nature  of  a  mortgage  pro> 
TMmrthat  tbe  utortgagor  waa  to  aetsatbeagent 
of  tbe  tranaTereea  In  dlapoafng  of  the  gooA  and 
render  weekly  stalementa  of  aooounta  to  U*  piin- 
cdi«ii  with  remtttanoea,  doea  not  reoder  the  trans- 
action fatralld  sa  to  oredltoia  uoless  It  Is  shown 
thatioeh  appioptlatfcw  of  the  proceeds  waa  with 
tbe  knowledge  or  the  eonsent  of  tbe  mortgagee 
oompaar  or  aome  member  thereof.  HaTeoa  t. 
Sisleta.  m  N.  T.  a  B.  18  OMD. 

Bat  a  mortgagaglTen  with  a  taolt  or  ezpren  un- 
dentandhw  between  the  partlea  that  the  inort- 
giforitealdba  permtttad  to  deal  inibeproper^ 
for  his  own  beoeilt.  Is  fMndoleot  and  toM  aa'lo 
credltoia,  aa  It  moat  be  pnemned  one  of  tbe  pur. 
pcaaa,  if  not  thenMto  purpoaatfor  giving  lb  waito 
»1  L.  K.  A. 


An  attachment  la  hot  a  prellmlnuj  exeen 
Hon. 

OruMs  V.  EUgwon,  28  Ark.  387;  £banl  r. 
Wiltoa,  G3  Ark.  290. 

Tlte  sialnte  In  regard  to  eiecutlonB  doea  not 
apply  to  It 

One  nbo  give*  ui  officer  a  bond  of  Indemnf^ 

aorer  up  tbe  mortaagor's  property  and  thus  hln- 
deranddelay  bis  other  credlton.  Potta  T.  Bart.  W 
N.  r.  U8  [W6);  Hedman  v.  Andereon.  •  Neb.  Mi 
OBIT). 

And  ao  agreement  lietween  a  mortgagor  and  a 
mortgagee  tiiat  the  mortgagor  may  sell  or  dIspcM 
of  any  of  the  property  mortgaged  tor  hiaown  btat' 
ellt  eatabHthes  aonoluelT«ly  that  tbe  mortgage  waa 
not  giren  for  the  sole  purpose  of  seouriog  a  debt 
to  themortgafree  or  of  glTlng  him  any  reallnterMt 
in  the  property,  bnt  (or  the  purpose  of  better  en- 
abling the  mortgagor  to  enjoy  the  beneflt  thereof 
at  the  ezpenae  of  hit  ctedltan.  Bumell  v.  Wlnne. 
Dee.  7K  (tan). 

a  mortgage  by  the  mortgagor 
of  the  right  to  sell  tbe  mortgaged  property  in  the 
naoal  eourae  of  Imde  sbowe  ooocliulTely  tlwt  It 
was  faitended  as  a  shield  and  protection  to  the 
nortgagor,  and  operatea  aa  a  fi«ud  on  tbe  rlghlaof 
the  otedltore  of  the  mortgagor,  and  la  Ibenfore 


sr  N.  T.  S 


mortgaged  property  with  the  knowledge  and  aa 


....  ..  _.     ...tbat  the  mort- 

gagee might  sell  and  dlepoee  of  the  property  end 
apply  the  aralla  to  his  own  nae.    n>tta  t-  Hart. 

And  It  bas  been  repeatedly  held  that  a  mortgage 
or  a  deed  of  trust  proTldlog  tbat  the  gran  torabould 
be  permitted  to  remain  In  poaaeaslon  of  tbe  prop- 
erty ooDTeyed  and  uae  the  ssme  end  enjoy  tbe 
protllB  thereof  entire  and  dletlDot,  Is  f  rmndulent  on 
tta  faoa.  But  thaee  oaeea  bare  traeo  omitted  m 
turning  upon  thaqneitloa  of  vaUdKy  of  thelnstru- 
neot  rather  Oan  npoD  that  of  the  fraudulent  par- 
tWpatloD  of  tlte  mortgagee  or  gnatee. 

Wlietber  a  mortgage  waa  uken  liy  a  creditor  with 
abona  lUe  Inteot  to  proteot  himself  or  with  Intent 
to  wrong  or  detraod  others  Is  a  qoeatloa  for  the 
show  that  there 


was  eome  qnalllled  an< 
as  to  tbe  pcseolon  ( 


of  tlM  mortgaged  property. 
Onwf Old  T.  Kolan,  70  Iowa.  BT  (UMI. 

And  wbecea  mortgage  It  lawful  upon  ita  face, 
and  prom  to  ba*e  been  given  t»  aecure  ■  debt 
fairly  and  boneatly  owing  by  tbe  mortBejior  to 
tbe  aiortgagee.  end  bas  been  filed  aooordlog  to 
statute.  Indication  of  fraud  arWng  from  poasea 
slon  of  the  gooda  and  tlie  oondnot  of  the  partlea 
reapeotlng  tbem  most  be  determined  by  tbe  Jury. 
Gardner  t.  MoBwen,  W  N.  T.  U8  (1M«. 

8a.  where  goods  sold  or  mortgaged  are  left  In  tha 
poesMBlon  and  under  tlie  control  of  the  ti 


erlslng  therefrom  may  be  r 
good  falib;  and  where  there  laerldeDoe  of  good 
faith,  as.  for  example,  proof  of  ooneMeratlon,  the 
gueeilon  of  fraud  la  one  of  ftot  for  the  tarj, 
Tbompeon  r.  BlanobBTd,  t  N.  T.  BOB  (1890). 

And  so  Is  tbe  good  faith  of  a  mortgage  (akan 
l>y  a  father  from  bis  eon  on  falsatook  in  trade  for 
an  amount  which  exceed*  Its  value.  leaTing  the  SMI 
In  pomflon  and  permitting  him  to  sell  goods  In 
tbe  ordinary  oouise  iirimsliiies  where  the  son  be- 
gan bnaloeas  oo  money  borrowed  from  bts  father 
shortly  before,  and  there  was  no  reason  to  soppoaa 
■d  made  money.    King  T.  Bubbell.  It  Mieh. 


rfbyGOOgIC 


Arbahus  SnpHun  Coubt. 


Jas^ 


KBd  thareby  Indaoei  Un  to  ler;  U  «  ptrtj  t 


.  JVfliuUfl.  S  DodIo,  H:  AWtoAf  r. 
Stbon.  117  Mua.  iW;  Let^  y.  Jftfmiy,  70 
U.  8.  8  Will.  S,  18  L.  ed.  181;  Berrirtgj.  mp- 
poek,  IS  N.  T.  418i  AMI  t.  £a«mUm-ftwwn 


a«<i«  Cb.  81  Tnl  106;  VUkB  t.  Fotei^  18  Mik 
806:  £etA«r  T.  6«<nian,  80  Hlno.  SSS;  Sertm 
T.  Wotam,  48  Ala.  028:  £MU«r>v  ▼-  O^ 
koetUr.  1  Ho.  App.  8M;  Zmc*  t.  JMn^  Si 
CftL  039;  %  Freem.  BxecutloDi,  $  87^  pi  H; 
%  Bnndt,  Santftldp,  g  tiW. 


nelKlhiNWf  Bomdltor 

■tna  btm  by  bli  d«bt«r,or  U  mom  ittat«  Koorded, 
to  not  M  an  I)id«peii4e«it  MiA  lwltt«d  (aot  rafllalMii 
arMenae  of  «  fntudaleot  iDMot.  Bint  Nat.  Buik 
T.Jairnv,41Eui,m(UaB);  SMwwt  T.  Bopklna.  80 
<HlloBt.KBa8n). 

And  Ibe  wlUibaldliiff  of  a  trual  deed  from  record 
dOM  not  nndsr  It  fruidnlant  pM- N  as  to  tUrff  per> 
■ooa  wbo  wltliout  oottoe  of  It  eiUDd  credit  ^ 
ttaotor.    Daj'T.Goodbar.WlltaB.eSKunS).' 


r.  Hopklna,  and  D>r  v.  Goodbar,  mpro. 

In  Day  t.  Goodbax.  (uvnl,  GIU  t.  Grlffltb.  B  Md. 
Cb.  no  (ISU),  Infra,  was  dMtJDffulibed  upon  lb« 
Ktonnd  tbat  ft  mu  daold«d  under  Uairlaad  gtat- 
uteaao  w4d«lr  dlffenot  from  tboae  of  Hkalnlppt 
that  It  It  InapplloablP  there. 

And  HillUrd  T.  OHK]e.tf  HIn.  90X18711,  W^vl 
wlUolMd  tb«reiD  and  fpoken  of  u  a  oase  Taluable 
oolr  M  fbowiDg  a  ilat*  of  fiMta  wblob  ted  tbe  oaurt 


.  U>  iDbtequent  oredlton. 

liiui,  tbe  fallura  of  a  nonresident  grantee  In  an 
absolute  oonverBDoe  Inlraded  ai  a  mortgage,  lo 
record  It,  will  not  ebarseblm  wttb  parilcdpatlDKlii 
a  frandulMit  Intent  sntcctalned  br  the  graator, 
wfaers  he  did  not  know  that  rCfflsUatlcii  was  ueoea- 
arr-   TiyoD  v.  Floumo;.  80  Ala.  SSI  rlSSGi. 

And  tbe  neglect  of  scredltor  aoldlnK  i 
toaeaursJudsmentDoieB  to  record  the 
andhlitallureto  lake  prompt  TDeaaurea  to  ooUact 
tiienotea  when  due,  or  Klve  notice  to  otben  deal- 
Ids  wIUi  tbe  debtor  when  not  wked  to  ^o  so.  Is  not 
orldenoeot  fraud aiBgalDSttulneqnent  creditors. 
Field  T.  BIdsely,  UB  tlL  Ul  (ISWI. 

Bo,  tbe  failure  or  a  creditor  to  place  a  deed  of 
truEtKlTeD  toseoure  an  Indebted ness  due  hlin  on 
raoord  will  not  Invalidate  tbe  deed  la  tbe  abaenoe 
<d  Boytblnp  to  ibow  tbat  It  was  withheld  froiD  reo- 
ord  In  panDBDoe  of  an  asreenient  or  undereland- 
Mk  witb  tbe  det>tor.  WllUama  t.  Simons,  TD  Fed. 
Bep.«(I8QW. 

And  tbewtthboMlDC  by  a  orMltor 
ancemade  to  bitn  ai  aeonrltr  br  bis 
cecord  with  an  honest  Delief  that  his 
wouMbapaMiaod  without  anj  BKreeiiieDt< 
derataodlnKWlib  tbedeblor.  does  not  render  the 
oonveranM  frandulentaa  toother  credltun.  Flist 
Nat.  Bank  t.  Jaltrar,  41  Kan.  BHl  (ISBBl. 

And  the  mere  failure  or  neirleotof  a  ac«dlCor 
leoord  a  deed  vlven  for  Ita  seourltr  In  November 
until  tbe  following'  Harsh  will  not  fnvalldnte  the 
tmnafei  aa  airalnat  oMdlton,  where  there  Is  notb- 
tng  to  show  tbat  tbe  viantor  knew  of.  reqnesred. 
or  deeiied  such  want  of  aotton  on  the  part  of  tbe 
KTBDtee.    BurruM  *.  Tiaot.  WTa.  M)  (18BI). 

And  an  nnreoorded  mortnse,  sonTerln^  not 
more  than  one  third  of  the  a>OTtsagoT*i  propertr, 
wblob  after  aeveial  renewala  it  at  laat  reoorded 
within  the  time  allowed  br  the  etaiute.  It  not  void 
at  unUnat  almple  oontnot  ondltoit  wboae  debt* 


beld  from  raoord  fortbefraudulentpuriKiaeof  op- 


peaobed  br  proof  otaolualorpoaltlvafniud  upon 
tlM  paitof  ttte  mortsajR*.  Mobile  Bav.  Bank  r. 
UcDonneU.  m  Urn.  VH  AW). 

In  UubUeSar.  Biuk  t.  KaDoonell,  tuprn,  Blen- 
nertuuiett  v.  Sherman,  UB  IT.  8. 100,  M  L.  ad.  1080 
HI  L.  K  A. 


that  la  that  CM*  tbe  •eonted  oteditor  DM  otdy  koew 
of  tbe  debtor^  tnMlv«DW.  but  aotlTdr  «~~ 
tw  pnipoaelr  '' 


toppel  In  favor  of  oredtlon  venerallT  without  anj 
actual  ftaod  being  Imputed  totiM  mortcatreeb 
wltliholdlDK  hla  mortsage  from  lethtmHon.  bat 
tbat  view  iaoontrarr  to  tb«  spirit  of  tbe  KvMra- 
tlon  ttatate  and  doe*  not  leem  to  be  based  npoa 
■onnd  reaaonlo?. 

Bo,  that  a  oonTermnae  from  abntband  to  fata  wtta 
of  all  hii  propertr.ln  parnisnt  of  a  bona  tide  in- 
debtadnen  wat  nuuleteoietlT  after  salt  tbreueiKd. 
and  not  reoorded  until  tome  time  after wawla,  and 
tbenonlyon  theRtaQtorBdvUlnBlt,aDdthaitliefa 
wu  no  change  of  poaacaalon,  the  hatband  oootlDii- 
Ing  to  cultivate  and  enjoy  the  landa.  doea  not  teo- 
der  the  convsranoe  invalid.  Hill  v.  Bowman.  B 
Mioh-ismwe). 

And  an  BKUcoee  for  tbe  beoeflt  of  credttora  doea 
DOt  acquire  a  right  by  virtue  of  the  atUgnnieat 
wblob  la  autierlor  to  a  mortgage  irbltdi  had  beee 
left  unrecorded  but  not  by  any  ooIluMon  between 
the  mortgaciee  and  mortgagor  or  any  dealgn  to  en- 
able tbe  mortgagor  to  obtain  a  floticloua  credit  oa 
tbe  faiib  tbat  tbe  property  ooiered  by  the  mort- 
gage  wat  unencumberedjind  no  such  right  Is  gives 
to  the  HMlgnee  by  It.  L  Pub.  Slat.  chap.  ITB.  II, 
deolarlug  tbat  no  mortgage  Of  peiaonal  property 
thall  be  valldagalnst  aoyolher. person  tbantbe 
parties  therelo.unleaa  poneMlou  of  tbe  mortgaged 
property  be  delivered  and  retained  by  the  mort- 
gagee, or  unlna  the  aald  mortgage  be  rt^rarded,  as 
tbeanlgaee  simply  tnooeedi  to  the  rights  of  the 
mortgagor.    Wilson  v.  &ten.  It  R.  1. 831  dSSS). 

And  In  Magovem  v.  l{lchaTd.'2r  S.  C  Z72  (lasn.  a 
mortgage  for  a  valuable  consideration,  not  taken 
for  tbe  purpose  of  hindering,  delaying,  or  defeat' 
Ing  credltois,  wat  beld  valid  thougb  the  mortgagor 
wat  Insolvent  and  tbe  mortgage  embraced  all  or  the 
debtor's  visible  property  and  wat  withheld  fiom 
reoord  by  agteemeot  for  forty  days. 

But  the  failure  of  a  obattel  mortgagee  to  hare  a 
mortgage  reeorded  tor  tony-three  days,  and  to 
diaoloseltaezlttaneeto  other  oiedllors  when  the 
flnanittal  oondlMoit  of  tlu  drtitor  a-aa  being  dla- 
euBsed,  andapromlssbr  hlmtotbede^.'tor  that  be 
would  not  dlsoIoseitaezMeDOS  to  ottaer  crediton 
who  were  denandlDg  payment  or  seeurl^  fbr  their 
idtlms,  are  tttong  evidence  teodlog  to  the w  a  fraud- 

lentlntentto  blnderanddelay  credltois.  Tafar 
,  Qarrey  County  Bank.  <I  Kan.  EBI  <1BSU. 

And  tbe  failure  of  ttaegrantee  In  a  deed  absolute 
on  Its  face  but  Intcuded  as  a  mortgage,  axpreating 
a  contlderatlon  of  ftlOOO,  giren  to  MOure  an  lo- 
dsbtedness  of  ftiOOO.  to  pUoe  It  on  raoord  formere 
than  a  year  after  It  wat  given,  ibooU  be  takta 
Inte  oonttderetlon  In  the  llgbt  of  ■urrooDdlng 
facta,  lo  determining  whether  or  not  It  waa  rrau^ 
uIentBatothegiantee.andls  suflldeni  to  ilMW  an 

tent  to  enable  tbe  Dortgagorto  keep  u|>  aendit 

wblob  be  WH  not  enttUed,  and  obtain  money 
fitoD  othim  whereby  a  traud  would  b« 
upon  IMU.    Dobson  t.  8BHar.  M  1 


D,3r,zBabyC00<^Ie 


Bm  T.  Wood. 


W.  R«etar,  C.  V.  Tmvo*, 

•nd  IVood  *  HcnderaoB.  for  qipelleei: 

TlM  Mle  to  appellanU  by  Jonw  ft  Fulton 
iraa  mada  with  Intent  to  ohMt,  binder,  or  de- 
Iaj  the  ondlion  of  Jodm  A  Fnlton,  and  !■ 
taeref on  Totd. 


Conrb  ueccaaarUy  allow  great  latttoda  !■ 
admittlag  evldonoe  where  frand  la  the  Ir — 

Freud  maj  be  InfeiTed  fromtbed '" 

proTed  Id  the  particular  a 


•ale  or  Buntga^e  ot  i'''wtt»li  t<tt  bla  own  aeoiirlg.  J  BB  lowm,  ■ 


B  kikowledsa  of  tia 

rooord  for  an  Indafl  _       . 

odlcallr.  end  tkiatilaea  tbaliM  iwoawal  on  record 
to  tiiepraJiidloaotoaanwliMD  ttepoMCMhmand 
ciatensiMooimer*t|»  o(  the  tDMtnsed  propter 


CEJIOO  In  oaah  paU,  whloh  waa  reallr  a  Mourftr  for 
a  pait  IsdeMediieaa  o(  IffiD,  and  future adTsooea Id 
aUtotbaamanm  otKCOatbe  ftaotee  tMag\ 
(be  BaoM  time  to  the  Kiutor  bla  obUaaUoD  to  ro- 


wltb  the 

M>iiT^  waa  not  to  be  raeorded  or  made  kDon  tor 
tbe  puTpoM  or  prevenUiis  taiair  to  tbe  cmdJt  ot 
the  Bran  tor  and  lo  prevent  bta  propntr  iron)  belDR 
Mtaobod.  N  IiauduloDt  and  void  aitoaledl' 
Tusuaoo  T,  Johnalon,  BS  Fed.  Bep.  IM  (U88». 
So,  delay  b7&mortBa««e  to  flUD«  a  chattel  b 
■aceattbeiaqofetol  tbe  noMcagor  sod  to  p*»- 
m>t  iDjniT  to  hlB  oradtt  baa  been  held  to  eetop 
Mm  from  atirtliniiehmiwtaageaiagalatti 
Hon  who  KBTe  oredlt  to  the  mortoaffor  aft^ 
ezeoudoD  upon  ibefattb  tbat  bla  proper^  wa 
enmmbered,  thousb  tbe  mort^ane  bad  no  actual 
intent  to  detnod.  Blandard  Paper  Co.  T.  Quen- 
tber.  ST  Wla.  101  088*);  SaDOOT  t.  Gnootber,  »Wlf. 

na  iisaoj. 

And  ao  aareernent  between 
deed  and  tbe  bmefldaiT  that  tbe  deed  Is  not  to  be 
recordedaaprovldedbyUweo  tbatltTDiir  not  nl- 
foot  tbe  floanolai  ttandlnK  of  tbe  imintor.  la  ez- 
pren  erldenoe  of  a  fraudulent  Intent,  and  thli.  In 
ooDDeoUon  Willi  ropteeuotatlona  that  the  oiedlt  of 

itesrantor  it  aood.  wbea  .   .   

known  tbat  It  waa  donbtf nL  whereb?  ttae  inwitor 
k  raabled  to  obtam  larse  ondlt.  ts  oonohulTi 
Stock-Grower^  Bank  T.  Kewbnt,  n  Oclo.  24a  lUWl 

ADdamortsaseezeonled briDlDeolveot  mort- 
ngor.  oororlTiBbl*  entire  eetale,  (oa  oredltor.  who 


mortgage  and  wlUibddBlt  bom  record  rorthepur> 
poee  of  bItIdk  tbe  morUnwnr  a  AotttAnu  credit, 
and  reoreeenlahlDi  aabarlDRalarireeitateanduo- 
Umlted  credit,  br  means  of  which  be  la  enabled  to 
ooniracL  other  deblawblDfa  he  oannol  par.  la  traud- 
ulenrand  void  aa  tooteditore.  Blnnnrrhawirtr  r 
Btaerman,  106  U.  B.  Ua  IB  L.  ed.  lOfiO  (18821. 

And  auob  a  tnortsaae  Intended  to  prefer  a  cred- 
itor who  baareaaooablecenae  to  believe  tbemort- 
n«or  to  bo  Inaolvent  and  knowi  it  to  be  mads  in 
tiaad  or  tbe  prorMona  of  tbe  bankruptor  act, 
and  who  for  the  pnrpoee  ot  evading  tbat  act  con- 
oeali  and  wltbholda  tbe  mortsase  from  record  for 
■ereralmontha,  la  void  under  tbe  baokruptor  act, 
^ugb  ezeooted  more  tban  two  monthi  before 
"le  niina  of  a  petttlao  In  bankruptor  against  tbe 


Bo,  the  wltbboldhitt  of  mortgagee  from  record 
ponuaottoan  agreement  between  tbe  partleator 
tbe  pnrpoee  of  matnUlolng  tbe  credit  of  tbe  mort ' 

otber  crediioTt,  voder  Iowa  Ood^  ■  UO,  mak- 
i°>>Mte«r  mortgagWgof  peiaooal  propectr  of 
wUA  the  tendor  or  mortgagee  retabit  poneaalon 
lDTalidaitoeredltotaanlea.reeorded.    OoU  ft  9. 


(Unu  Uddte  V.  AJtoD,  M)  Iowa,  m 


And  deed!  of  tmat  whlab  by  agreement  between 
the  mongagor  and  mortgagee  weie  to  be  witbbeld 
from  record  ao  tbat  tbemongagor'aOTedttibould 
not  belflred  by  reaaen  of  their  record,  the  mort- 

~ noUfTtbeaortgaveelncaaeof  dangerof 

have  the  deedi  raoonled,  will 
rt  ot  eqnitr  aa 


Andtbem 


•eouriljr,  wblob  was  withheld  from 
record  for  three  Tean.  In  State  Bav.  Bank  t.  Bock, 
la  Mo.  lil  lUUJ. 

AndanMngagelhuamaile  will  not  Im  allowed 
topreraU  agalnata  oonTajance  to 


Brown,  IT  B.  Hoo.  719  USUI. 

8a,adeedof  tetMt  made  bya  a  „   . 

indebted  to  bi*  oomnlMloa  merobants.  coovering 
all  of  hia  pioperty  fw  the  aecnrliTOtaactalndebt- 
edneaaand  Iramj  funire  Indebteditem' 
under  the  proTlalonB  of  whlob  be  waa  to 


lure,  reoelving  BdvanosaaodaendlngeattaatoUa 
faoton  In  order  to  prereot  Injorr  to  their  oredlt, 
which  was  witbbold  from  reooid  pursuant  to  an 
agreement  br  the  paitlea,  to  fraudulent  and  void  a> 
tosubaequeotoredllora.    Billiard  v.  Caftle.OHlaa. 

nnuro). 

And  tbat  the  parttea  keptan  aarignmentaeoietaiid 
from  record  until  a  creditor  waa  atxtutto  procure 
It  was  recorded,  and  tbat  tbeln- 
■aa  pennltted  tor  several  montha 
to  oootlniielD  pomwiion  and  eonud  ot  tbe  gooda 
aod  to  deal  wlib  them  aa  tila  own,  togetber  with  tbe 
(act  tbat  no  ehange  waa  made  in  the  manner  of 
conducting  tin  boBlneaB.  and  no  sign  waa  put  up 
Indloatlna  anr  change  ot  ownenhip.tbe  ume  boobi 
having  been  kept  br  tbe  game  bookkeeper  t 


e  In  tbe  sanu 


intr    aa  before  the 
buBineas,  auffloienUr 


br  tbe  aaslgnee  to  ooDdu< 
ibowB  (bat  Ibe  anlgnme 
delar  credltots.  Ueana  v.  Dowd,  US  D.  8.  fTl.  81 
L.  ed.  4a  (U68). 
Withholding  a  mortfrsge  from  record  pumiaot 
1  an  agreement  wltb  tbe  monganor,  however,  la 
Dtot  ItEeir  sufficient  to  luatltTaboldiDgaa matter 
r  law  that  such  morlnge  Is  fraudulent  and  void 
I  to  medltois,tnitlaBbiidgeof  fraud  to  beoonsld- 
ered  with  all  tbe  other  taota  end  draumgtanoea 
attending  the  traosaotloD.  Boichinaun  t.  First 
Nai.  Bank,  188  Ind.  !Tt  (USXJ;  Folaom  v.  Clemenoe. 
ill  Mass.  ^  (IBIS). 

And  It  In  not  Invalidated  thetebr  wben  such 
agreement  lo  witbbold  waa  not  made  to  deceive  bat 
la  g-ood  ralih.  and  credit  waa  not  given  on  tbe 
icrengthoftheapparenl titletherebrsbuwo.  Ban- 
ker T.  Robinson  (Tex.)  81 B.  W.  SK  (IBBBj. 

And  a  mortgage  1*  not  rendered  Invalid  sa  to 
oredlton  on  tbe  ground  of  tbe  parHoliietlon  oftbe 
gagee  In  tbe  fraudulent  Intent  ottbemort- 
r  because  tbe  mortgasee  refrained  at  there- 
queat  ot  tbe  mortgagor  from  ptadng  It  on  reoord 
until  after  the  mortgagor  bad  become  indited  to 
another  penon,  su4^  other  Indoolodoess  not  being 
the  mind  of  eltbar  at  tbe  time  of  making  tbe 
mortgage.and  tbe  mortgagee  bavlog  DO  knowledge 
suapldonof Ibemongagor'ilnaolTenor-    H— 


O' 


.gle 


AnKANBAaStirBBMa  Codbt. 


Jaf., 


SI  L.  ed.  TOT;  ^path  t.  Madi,  81  Ark.  6e«i 
Bureh  T.  3miA,  IS  Tex.  318,  OS  Am.  Bee.  IH. 

The  creditor  wbo  bays  properly  for  the  pur- 
pose of  collecting  bis  ctkim  muBt  aot  wilb  good 
laltb  in  ibe  mailer  and  must  not  take  more  of 
hiB  deblor'B  property  thtui  is  oecesHT^  to  pay 
his  claim  at  a  fair  price. 

ChruUan  t.  Oremtwiod,  BS  Ark.  208,  79  Am. 


lUKton  Hat.   Bank  i 


,   at  S.  J.  I 


Id  Flemtngtoo  Nat.  BaokT.  Jones,  tupni,  Blen- 
nerhsSMtt  T.  RlienDai),  lOS  n.  B.  100,  M  L  ed.  10t» 
(IBSQ,  was  lUstlDBUlahed  npoa  die  ground  that  in 
Cbatoasetbe  mortgaBor  was  hopeloalr  Insolveot 
totliekDowledcsottlie  morlsagee,  wbokept  the 
morttra8«  rrom  remml  loeusble  xbe  iiiort«asor  to 
postpone  open  baokruptcj'  Ume  anouEb  to  kItb 


der  tbe  baDkmptOT  law.  repraaentliiB  In 

tlmo  tint  the  moitgiKOr  was  folvrait,  and  sctlTel; 

aMlDB  in  bototcHiig  bla  cremt. 

And  Oenlial  Nat.  Banlc  v.Docan,10eHo.lO(lMek 
D  the  BTOond  that 
._     .  aagaged  Id  a  haS' 

a  and  the  morteagee  wltbheld  the 
je  from  reooid  for  the  ezpreai  purpose  ol 
CirWtlMDlortmtioraoredUtowtalcb  be  was  Dot 
antitled,  aDd  eoabte  blm  to  use  K  Id  nuklnr  pni^ 
AaSEBODoredlt. 

And  standard  Paper  Oo.  t.  Guentlter.  K  Wis.  un 
liawi.  was  dtBClQKulslied  therein  upon  tba  tcroaod 
tbac  Id  that  OMS  the  bualDsa  was  luuardous  and 
the  desperate  ooudicloD  at  the  moitgagor  was 
knowD  to  the  siortfiagee,  and  the  subeequant  ored- 
ItOT  reUed  npoo  tbe  unencanibered  oondltloa  of 
the  debtor's  proper^. 

And  Folsom  T.  CletneDoe,  Mpro.  and  Stewan  r. 
Hopkins,  ao  Ohio  St  KB  (IBTBi,  (nfro.  XL,  were  dls- 
tlngiilihed  tberelD  upon  thevroucd  tbat  tbe  morl- 
■HKara  were  eniraged  In  a  hszBrdous  buglnees  Id 
wblcb  credit  was  needed,  wid  In  wbich  creditors 
were  llftelrtoglTecTedltODtbestrengtbofalarge 
siook  of  soods  DOteDoumbered  br  aor  Judgmeoi 
or  morttraBV. 

ADdUIIIIardT.CaRle.«UlS«.a»(lB7SJ.  was  dls- 
tlDffulshed  therein  upon  tbe  gniuad  tbat  In  that 
esse  the  mort«aiK  was  kept  (rom  the  reoord  In 
order  to  enable  tbe  mortgssor  to  ooDtlnoe  In  busi- 
ness and  to  boy  more  ootion  rm  credit.  ' 

And  Hlldebum  T.  Brown,  IT  8.  Hon.  TTB  OSH), 
was  dlstln^lsbed  therein  upon  the  ground  that  It 
WHS  decided  under  a  statute  iDSklDK  unreoorded 
oonTeraDoes  void  as  agsinst  creditors. 


Tbe  dntumstanoes  and  condnions  wblob  tend  to 
show  psrtlalpatlon  ste  neoeessrllr  as  various  and 
varied  as  the  tacts  wblch  mve  rise  to  the  nuTnerous 
cesee  on  IlieBUbJeot.  Su^ ciraunutanoes and  oon- 
dltlons,  bowerer,  have  DeoeasarUr  been  made  to 
appear  In  the  prerloDB  subdlvlskitis  of  this  note 
•o  rar  as  they  fall  within  the  olassllloatlOD  there 
adopted.BndltklM  Intent  of  tbls  sobdlvlaloD  to 
consider  onlr  such  matters  tandlns  to  show,  or 


wblch  tai 


r.psp. 


tldpetlonasdonotfall  wlthlD  that  olassiflcatlon. 
sod  do  Dotseemreadltrsnsoeptltileof  clsfsiSoatlon. 

A  transfer  by  a  debtor  to  a  endlior  wfu  not  be 
oenolusl*elT  deemed  frauduletit  In  character  be- 
cause It  co*ei«  substantially  an  of  tbe  debt- 
or's protierty.  Bemlncrton  Paper  Oo.  t.  O'Bousb- 
erty.  36  Hun,  19  (1885):  Bishop  v,  StebblDs,  11  Bun, 
MB  (lesei. 

AndBDlnteut  od  the  part  olaEraDteelodafraud 
or  to  concur  Id  or  to  aid  In  oarryins  out  or  ooosum- 
matlngatrandOD  tho  part  of  a  srantor,  cannot  be 
81L.R.A. 


Dec.  104:  Wt>od  v.  EeM,  00  Ark.  481;  ^wrb 
T.  Maek,  tapra;  lieyn^*  Oat,  8  Oak»,  8U; 
PriteAfU  v.  Peilock,  83  Ala.  IW;  Gardf*  *. 
Lane,  48  Ark.  319, 

Tbe  creditots  of  Jones  &  Futton,  who  woe 
getting  small  pittances  oo  tbeir  cUima  wonU 
be  diesatisAed,  and  some  of  them  would  r^ose 
to  ratify  the  agreement    Hence  the  parties  to 

Inferred  rrom  the  fact  that  th^  leoelTed  trsnafen 
of  all  the  property  of  the  grantor  and  mimt  bave 
known  that  his  other  orediiors  could  not  be  paid. 
Aubum  Bxoh.  Bank  T.  Fltoh,  18  Barb.  M  (IMn. 

It  Is  a  me ' 

others  In  di 
party. 

But  s  ssle  of  all  the  propestr  of  an  bwolvaai 
detilorupoDa  kmg  aod  UDHausl  ctedu  wltb  Intsot 
to  binder  sDd  delay  «mdUois.  kitown  to  ike  por- 
ohaaer,  wbo  aided  m  Its  accompUitameDt,  la  iDvaltd 
though  be  intended  finally  to  pay  his  entire  I  odebt- 
adnees.    Boberts  t.  BsdoUE.  W  Kan.  MK  (IWSk 

Andamottgage  made  by  a  father  to  bjatwosona 
In  tbe  nlgbt-ttme  uodac  susplctooa  elraomaisDooi, 
be  at  tbe  same  tlnmbanaCtrrlngall  of  hto  lands  and 
penoDal  proper^  to  them,  (itnilstaes  propvevl- 
daooeoo  theqtiestlonoItraud,liat  does  hoc  ralss 
a  oonolnslTS  legal  Infarcsioe  ' 
V.  Stookey.  88  111.  Ue  lUtS. 

So,  proof  of  smplaious 
great  tiBste,oansuDmiBtlng  the  sale  by  night. 


price  was  not  greatly  less  than  tbe  value  of  tbe 
goods,  and  that  no  bw>eflts  were  rgeeired.  Hodges 
V.  Coleman,  la  Ala.  lOB  OBBS). 

But  tbetactthatasBletoaoredltorln 
of   btt  debt  was  made  after  bosiiMse  1 
without  a  wrlttoD  InTsotory  does  not  n 
Imply  bad  faltfa  or  a  design  to  defeat  or  defraad 
oradltota.    Davta  *.  McCarthy,  SB  Kan.  UB  ilgBSi. 

And  fraud  In  fact  Id  a  deed  of  trust  of  a  stock  uf 
goods  glTCD  to  seouie  oertalo  oredltoi*  is  not  ea- 
tabllahed  by  proof  that  other  oreditoia  ware  nig- 
Ing  their  claims  and  watching  the  mortgagor 
moTements,  and  that  It  was  made  bnirtedly  In  tbs 
nlirht  and  cealstored  at  ao  unusual  hour,  and  that 
tbe  grantor's  wife  and  clerk  without  Ma  knowl- 
edge took  some  of  the  goods  out  of  tbe  store  attar 
the  deed  was  execQted.  Keeres  v.  JahD,  W  Tenn. 
iOSBGl. 

Neither  Is  pwildpation  byaoroditor  who  pur- 
cbsses  goods  from  an  embarrassed  debtor  to  pvs 
bona  Ode  debt.  Id  tbe  fraudulent  latent  oC  tks 
debtor,  shown  by  proof  tliat  the  debtor  bad  other 
aseeis  out  of  wblohbe  oouidhaTe  paid  theeredltor. 
■nd  that  the  oredltor  knew  it.  Woody.KeUh,a 
Ark.<26ll8Ut. 

And  a  statemeot  br  a  creditor  who  takea  ptop- 
erty  from  his  debtor.thst  be  did  it toseoure  himself, 
la  nocsuncleut  to  establtsta  a  traoduleot  Inteet 
upon  bis  psrt.  Dank  of  Commerce  v.  SobloCfMdt. 
a  Neb.  as  (UM. 

But  a  mortgage  Is  olearly  void  as  agalnat  oted- 
Itois  of  tbe  mortgsgor  for  fraud  Id  f i 
Is  proved  that  both  m 
deolared  tbatUwasn 
gor*!  property  agalost  a  debt  doe  to  tbe  United 
States  and  against  other  debts.  Varsaen' Bankv. 
Dou^laea,  U  Bmedee  «  H.  «e  OMBl. 

Bo.  a  mortgage  Is  not  aSeoted  br  s 

msde  Id  good  faith  by  the  m 

of  tbe  mongagoethat  the  lattn:  is  dtdngagood 
buslneM  sod  wlU  be  able  to  meet  Us  ottUgatloDa, 
sltbougb  the  statemdnia  prove  te  Ite  untrue,  wbers 
there  U  nothing  to  show  thai  they  wen  not  mads 
m  good  tstth.  as  they  are  meie  optnlonB.  ChalSy 
V.  If  atbews.  KM  Histk  ]ai,SL.lt.  A.MB(UM). 


..CoCH^Ic 


Sick  t.  Wood. 


8parJM  V.  Mack,  81  Ark.  870;  Butril),  A» 
slgDm.  Sill  ed.  p.  25S;  Lvkini  t.  Atrd,  TB  V. 
a  a  Wall.  78. 18  L.  ed.  7Ga 

If  the  flrm  U  liuolTent  at  the  time  « traiwfer 

And  tbo  mere  fain  gtstemeDt  of  the  flnanoW 
ttandlDK  ofabusliieM  Orm  bribe  pnatOeDt  at 
bank  of  the  nune  oommunlt;,  to  a  partj  aboat  1 
■ell  soode  to  It,  doe*  nottbo*  tkat  tbera  was  at  Ui 
time  no  honen  ImtebtedneM  eiMlnr  In  favor  of 
the  bank  against  tbebuslnen  flrm.  or  Impeaoli 


■eqnn 


BTOja 


to  •ecnre  tlu  bank.    Stokra  v.  BoriM  (Mo.)  8S  S.  W, 


And  the  nndl&BOU 
iBotlag  BftentB  and  attoraeTS  a  drcular  latter 
talDlnff  a  memoreallum  Biattoi;  that  a  debtor  owed 
them  ^M.M,wblabBlmpl;ii>oludedtbeamount  then 
'  It  did  not  Include  two  iiroio. 
m  of  orer  Kuno,  IsnotaaO- 
cMDt  to  imptMon  tne  bona  fldeaoT.  aaala  b7  the 
doMorto  raoh  eiedHorothla  (took  of  roods  for 
Vjm  Tbtoh  waa  oredlted  to  hla  IndebtedDeN. 
WOllams  T.  Stmona.  mB«d.  Bep.  40  aasi. 

So,  a  atatement  hs  a  creditor  to  a  fafilntr  debtor, 
thatbeoould  becloaadnplf  be  did  not  ^*e  him  a 
ntortBaKO  opon  aJl  ol  bla  property',  tonotsatSoleot 
to  ihow  that  the  mortgaae  glveii  pursuant  to  Buob 
Itatemsnt  waa  made  to  hinder  and  delay  other 
oreiUtOta.    Itouse  v,  Frank.  M  Qa.  028  (USOi. 

And  B  mgucet  hj  a  banker  oho  advanoe* 
monef  to  a  ouetomet  foe  a  ohal 
oollatetal.  ralsee  no  Inferenoe  of 
iBTalldata  a  lubsequeot  tianater  of  his  property 
by  the  customer  to  the  bank  where  hlatnislaeM 
was  carried  on  In  a  oarelen  and  extoavacant  war. 
and  the  banker  might  well  have  anticipated  the 


befell  him.    Butoidr.Cook.M  Fed.  Bep.  £1(1888). 

And  a  sale  by  a  debtor  to  a  creditor  wlU  not  be 
ntaaldeaafrauduleDt  asasalnBt  otber  credlUm. 
where  the  oarelea*  and  extraTaiant  way  in  whlota 
(he  debtor  oairled  oo  bu  bBsinew  suffloiently  ex- 
plalnamoBtottbe  suaplclona  clroumatancet.  IMd. 

Norwlllaconveyanoebya  debtor  In  talUnBolr- 
onnutaucea  of  bla  property  In  tnist  to  secure  oer- 
(aln  of  hla  oredttors,  which  la  Told.  affect  tbe  valld- 
l9otaiubBe(inentsale  to  Booh  creditors,  made  In 
lood  faith  topay  an  actual  debt.  Slewait'T.  Dun- 
htm.lU  U.  B.  <U,  IS  L.ed.  328  flS86). 

And  a  oonveyaDoe  by  an  I  nsol  vent  debtor  In  part 
pajment  or  •attefacUoc  of  a  prior  Indebiedoeas  Is 
not  iDTalldated  by  •subaequcuC'adependeDt  trans- 
action oo  tbe  same  day  whereby  the  debtor  sella 
merebandlBe  to  Mtlsfy  tbe  rest  of  the  debt  to  the 
MOM  vendee  paylDs  a  nnall  earn  to  tbe  debtor  to 
tialuiaetbe  account    Boford  t.  Bhaonon,  M>  Ala. 

aB(U>ii. 

And  wbere  a  Mie  tiy  a  debtor  to  a  creditor  la 
valid,  the  maklnir  of  a  gnieral  asri^nment  by  the 
debtor  on  tbe  same  day  will  not  render  It  illenl. 
Bunberger.  R  *  Co.  t.  Scboolflcld.  lao  D.  S.  US,«) 
bed.Einil«». 

But  the  fraudulent  purpose  of  au  Insolyent 
debtor  la  ucretlOK  a  part  of  hla  estate  and  eieoat- 
ing  a  deed  of  truat  upon  hta  stock  tn  trade  to  a 
bank,  will  be  Imputed  to  a  seoond  oonveyaooe 
nude  at  tbe  same  time  to  secnre  otl 
where  it  le  part  and  parcel  of  the  en 
tlon  otwblcb  the  primary  purpose 

priority  lottae  bank,  and  tbcre  Is  do  purpose  tiiat    ctally   wbeu  ti 
ihecredltorg  named  In  tbCKOoadconveyanreshBl!    meaoi. 
receive  payment  upon  the  debts  thereby  secured.       So.  a 
■nd  tlie  prior  deed  If  apbeld  would    iibanrb  the!  secure  i 
81  L.  R.  A.  41 


creditors  of  the  flrm. 

Oeodbar  t.  Can,  IS  Fed.  Rep.  818;  Bogen 
T,  Batehdor.  87  U.  8.  18  PeL  a31,  »  L.  ed. 
1088;  Boop  T.  Herron,  15  Neb.  78;  Pritehatt  y. 
Pt'Ooelc,  tupra;  WiUoa  t.  Boberlten,  21  N.  T. 
S87i  MmoffA  y.  WhiheeU,  58  N.  T.  146,  11  Am. 

whole  estate.  Brlster  *.  Moore  iUIb.)  18  8o,  BSt 
(1888). 

And  a  mortsagee  who  takes  a  mortgage  from  a 
debtor  wbo  bad  prevlouBlT  oonyeyed  the  same 
property  In  trust  f or  oredttors.  whiob  oonveysDOS 
was  fiaudnlent,  oannot  claim  as  an  boneit  pur- 
chaser for  a  valuable  oonshleration  wbeie  he  was 
aware  of  such  prencus  aauTeyaaoe^  and  thoosli  a 
Judsraeni  cmdlior,  be  eaooot  tMke  saob  coovey- 
anoewberebe  bad  not  taken  out  eieoutton  on  hk 
JodvmeDts  and  levied  on  the  land  fraudulsnlly 
oonreyedu    Fox  t.  Wilita,  1  Mkih.  B8I  lUUk 

Hor  doee  the  fact  that  a  mortgace  held  by  a  cred- 
itor Bgalnat  a  talUnft  debtor  bappens  to  be  dated 
on  Sunday,  show  that  it  was  antedated  for  some 
fraudulent  purpose  as  aBslnst  otedltort.  Leake 
V.  Andenon,  (8  B.  Q  U8  (18B61. 

And  en  Intent  manifested  by  a  tether  to  deftnud 
his  creditor  doea  not  warrant  tbe  aisampiloa  tbst 


quantity  of  hit  ftttber'B  property  whIob 
wBSBuld  under  execuUon,— especially  wbere  It  ap- 
pears that  tbeBonhadormlirbl  bavehad  Indepeod- 
entmeiDB.  Abney  v.K1naslaDd.iaAlB.S8141  Am. 
Deo.  ttl  aSU). 

6a,  the  voluntary  execution  of  a  cliattel  mort- 
gage  by  a  debtor  to  hie  creditor.  whIob  be  sendt  to 
the  r^rletry  of  deeds  for  QlInK  without  the  credit- 
or's knowledge,  does  not  neoeMarlly  or  oooolu- 
Mvdy  abow  any  traudnlent  ooUuslon  between 
tliem.  Standard  Implement  Co.  v.  I^lln  *  0.  Co. 
~1  Kan.  8B8  (18>B), 
And  the  netfleot  of  a  niortKajree  to  f orecloae.  m 
rell  as  the  expeotaUoa  an  die  pan  of  tbe  mort- 
saffor  that  be  wouM  not,  does  not  show  frauds* 
asalnst  medtton  wbere  the  diAt  wss  an  booeet  pre- 
vioualy  exlatinK  one.  aod  tbe  mortceae  wna  Blven 
for  no  more  than  was  justly  due.  Billing*  v.  BU- 
~  DgB.  SI  Hun,  asiueii). 
And  a  short  delay  by  a  mortcagee  tn  prooeediiig 
)  anloioe  bli  mortgage  after  the  lapse  of  the  law 
■y*  will  not  render  an  otherwise  valid  moTtnxe 
Inoperative  and  void.    Pngh  v.  Barwell  (AlaJ  18 


deed  of  trust  given  by  a  depositor  to  a 
bank,  conveying  tLMO  worth  of  property  to  aeoura 

debt  of  SLdOO  doe  the  baok,  exclusive  of  attor- 
neys' fees,  >  not  rendered  invalid  as  to  creditors 
provision  In  it  for  attorneys'  tees  to  the 
itoipao.  Phillips  v.Boboetkopf  (Tex.)  US. 
W.  flIS  (IBH).  Afflrmed  In  M  S.  W.US  OSK). 

Or  by  the  bank  pcomltdng  a  depositor  to  with- 
draw t£E8  from  deposit  on  the  night  the  coOTey 

ice  was  made.    Ibid. 

Nor  la  a  oooveyanoe  by  a  det>tor  hi  falling  elr- 
oumitanoss  Invalidated  by  the  fact  that  sonte  poi~ 
of  the  payment  therefor  eooslsted  of  out- 
lawed obligations  of  the  grantor;  that  fsct.  at  most, 

.  jld  but  be  regarded  as  a  olronmstanoe  which 
might  arouse  si>|>lelOD.  Ftsser  r.  Paisage,  (I 
"Uoh.  BSl  (lesei. 

ITor  does  tbe  fact  (hat  a  part  or  tbe  whole  of  a 
debt  due  from  a  hnaband  to  bis  wife  waa  tnbleat  to 
tbe  bar  of  theslatuteof  UmltatloneAow  that  the 
detit  was  not  t>ona  Bde  or  was  fraudulent.— aspe- 


&a.ti 

debtor  to  his  creditor  I* 

Ode  debt  la  good  thoogh  the  creditor 


ogle 


AK¥*mi*i>  BoPBwa  Com*. 


JA»^ 


>.  «SS:  Eeilh  v.  Finl:.  47  DL  373;  Knaua 
.  BoMBtt,  M  Barb.  81;  Oag  t.  IHatt,  8S  Bub. 
126;  Fytneh  v.  Lovfioif.  13  N.  H.  iB8i  BuirUl. 
Aulgnm.  (tth  ed.  p.  807:  Burttu  v.  Titdaa,  4 
Barb.  ATI;  Bantam  t.  Tan  Detenttr,  41  Barb. 
S07. 
The  contract  necetfarily  had  the  effect  to 


Under  and  delay  crediton,  and  was  thwtoa 
fraudulent  and  void. 

8  Blgelow.  Ft.  87S. 

The  Mle  of  the  property  to  appelluita  km 
an  aaalgnment  and  void  for  foOnn  to  complj 
with  the  Uwa  of  the  Mate. 

BUhaumd  v.  Mimui^  MOU,  83  Aik.  », 


knew  tluc  tbe  debtor  bad  no  other  propertr  ' 
wblofa  to  par  otter  debts,  end  that  Uie  debt 
barred  by  the  (Mtute  of  UmltatlaDa.  Hale  t.  SI 
art.  T  Bun,  m  asm. 

And  en  absolnte  and  nDOoadltlonal  tale  tv  a 
debtortoaoredttorln  parment  ot  htt  otalm  la  not 
InvalldBtedl^tbebWttbettbeoredlKir  had  made 
no  iDventorr  ontll  ettnr  tbe  M)e  end  ohange  of 


D  tbe  debtor,    cuunbeaialn  v,  Dorranoe.  te  Ala. 

And  a  claim  br  a  banker  wbo  itertea  In  buitneat 
with  a  capital  of  lUUDO,  that  tie  bad  adranoed  toa 
debtor,  wbo  attarwardi  traoirerreil  bla  propertr 
to  him,  tbe  lum  of  CKDOO  In  ilz  rmn.  «1'I  not 
laiMi  an  Inferenoe  ot  ftaud  which  will  iDTalldate 
tbe  tranater  where  tbe  buslneas  of  ibe  debtor  wu 
audi  that  It  It  obvlout  ttaet  be  must  have  nme- 
wbere  obtained  f  uoda  therefor,    Buf  ord  t.  Cook, 

a  Fed.  Bep.  n  amt. 

And  tbe  tnaolTenor  of  ainnteelo  atructdeedof 
eieotrlcal  ncoda,  and  bit  want  of  ikill  In  tbe  use 
and  handltnsof  auob  gooda.  would  not  iDraUdata 
the  tioR  deed  aa  atralnat  oredltore,  bnt  may  be 
looked  to  and  taken  Into  oonslderatdon  bj  the  Jury 
for  tbe  purpoae  of  detennlniPK  with  other  facta 
andotrounwCtnaeewbBtbertbepurpoBeof  thedeed 
Wat  to  delay,  binder,  and  defraud  oredltore.  Lewit 
T.  Alexander  iTez.)  n  a  w.  411  ososi. 

But  the  eseoutfoQ  ol  a  mortfracE  after  the  mort' 
ngor  hat  been  ened.  to  one  lo  bft  empiof  ment  who 
bad  no  weane  of  anbaWenoa  other  than  hto  labor 
and  whowatthemortxniror^eoa-lD-law,io  tecure 
WBg«t  lartly  due  and  partly  to  beoome  due.  wiiioh 

~ d  of  which  the  mortgagor  rs- 

n,  are  llema  of  evfdenoe  to  be 
eonatdered  by  the  Jury  upon  tbe  queetlon  ot  the 
bona  fldca  of  the  eonTeyauoa.  Ferry  t.  Qardtoon, 
WN.affi(188». 

So.  an  alMOlute  conveyance  Intended  oolyaaie- 
eurlty  will  be  b«ld  lo  be  fraudul^t  where  the 
rrantM  or  mortgXKee  ooaoeals  the  nature  of  tbe 
oonveyance  and  olalma  It  to  be  sbeolute.  Fuller 
T.  Qrlfflth  (Iowa)  aON.  W.  »T  (18H). 

And  an  absolute  conveytiDoe  fir  tbe  purpnae  of 
eeonrtoK  a  debt,  wicb  ko,  uni]ersta>id1n^  between 
tbe  ponies  that  the  land  Is  to  be  reooaveyed  upon 
jiayment  of  the  debt,  is  void  u  agalpst  crediLors. 
Smith  V.  Lowell,  fl  N.  H.  67  (1SS2). 

And  wards  to  whom  an  Iniolvanl  fruBrdtan  had 
oonveyed  oertatu  proper^  In  truBt  to  eallsty  an 
tndebledneaa.  who  attained  their  majority  and  *et- 
Ued  with  Uie  gDardlaD.  aooeptlng  tbe  property 
eoDTeyed,  pendlnK  an  action  by  neaersl  creditors 
to  tet  aside  such  conyeysDoe,  take  subject  to  tbe 
rlghtsof  such  oredlton.    Thomas  t.  Pyne,U  Iowa, 

Miasm. 

Bo,  maktUB  loans  at  Intermit  durhiK  a  period  of 
z  months,  amouDUng  to  tbe  mm  of  SE.888  without 
re  authenUoated  evidence  than  a 
1e  br  the  lender  wbtoh  had 
I  the  entrlea  hayinf  been 
ijj^ _^. 

atinndulent  oomUnallon  to  require  tbe  aubmlt- 
elonof  tfaecaute  to  tbelury.    Brlnka  r.  Helae,  H 

Pa.  an  iisn>. 

And  proof  that  the  pretMent  of  a  prlyate  oor- 
poratlon  called  a  meetlnB  of  the  board  of  dlreo- 
tora,  oonslstlng  of  two  memtwts  besbles  himself. 
and  personally  procured  the  atteodanoe  of  (be 
other  two  diteoioia  for  the  pnrpoae  of  paailns  a 
81  L.  a  A. 


nite  the  property  ol 

IndlTldiHUly,  wUob  roMlutlon  wat  p— rd.  one  ot 

'" ""  "  votlDBfD  tbe  oesatlTe and  tbe  other 


mortaafe  without  further  proof  aa  [u  frauduleot 
Intent  or  notk»  thereof  on  the  part  of  tbe  morto- 
gee.    Bnrley  y.  Harsh,  U  »eb.  »1  (ISSU. 
IV.  PartfeQNiCfon  by  aoenl. 

Tbe  ordinary  rules  of  «Kenoy  apply  to  rendw  ■ 
prlnelpalUable  tor  tbe  participation  of  hlaanthor- 
laed  asent  In  taUng  a  transfer  from  a  debtor 
thoug'h  he  It  hlBBelf  Innocent. 

Tbui,  tbe  oonveyaace  by  a  husband  of  hla  tnter- 
eat  In  lands  to  a  trustee,  who  oooyeys  the  same  to 
tbe  wife,  for  which  she  gives  up  a  yalld  Indebted- 
nca  against  her  faosbaod.  made  op  tbe  part  of  tbe 
husband  for  tbe  purpose  ot  plaMpg'  tt  beyond  tbe 
reaoh  ot  his  crediton,  doea  not  make  ber  a  pnr- 
ohaser  in  good  faith,  thoivb  she  had  do  aclnal 
knowledge  of  his  lusolyenay  or  Intended  fraud. 
wbere  be  anted  as  her  ivent  In  the  matter  which 
made  his  objeot.  purpose,  and  luleat  bera.  Tmn- 
bull  y.  Hewitt.  U  Coon.  00  (18M). 

And  a  nole  and  mortgage  made  by  a  debtor  to 
tbe  wire  ot  another,  with  the  Inteot.  pertldpaied 
In  by  both,  to  de&aud  the  morlttagor's  otedilors. 
but  wbloh  was  not  known  lo  tbe  wife,  ta  Invalid  es 
affatnst  creditors  aa  her  tllle  reals  on  the  hoibo(  tm 
buiband,  who  acted  aa  ber  BRCnt.  hts  knowledge 
belog  regarded  aa  hers.    Clatk  v.  Fuller,  3i  Cunn. 

And  the  reoelpt  of  goods  from  adebtor  by  tbe 
BS«nl  of  a  creditor  In  payn:enl  ol  his  claim  under 
a  secret  understanding  that  the  eicen  over  thf 
debtsbould  be  beld  for  tbe  deblcr,  or  ihat  there 
Id  be  a  secret  trust  for  bla  beuent,  InTalidates 
ranster  at  agalnat  other  creditors,  though  tbe 
preferred  creditor  did  not  participate  In  the  tnleot. 
as  theagenftaotmuiit  be  deemed  Id  law  to  be  bis. 
Qreenleve  v.  Blum.  IB  Tex.  124  <1S88I. 


V.  Airtldpollon  a»  betKeen  (rtisceei  and  benejtda- 


Trusteea  and  beneBdarlea  under  a  iruat  deed 
cannot  bold  with  notioe  of  the  fraudulent  Intent 
of  their  grantor  or  of  fraud  rendering  his  title 
void,  even  in  Etalcs  wbere  such  truatees  and  bene- 
ficlartee  occupy  tbe  poaltlon  of  purchaser  for  a 
valuable  oonBideiatlon.  Peten  v.  Bain,  138  U.  EL 
(no,  88  L.  ed.  gee  osaai. 

And  In  Tlrylnla  and  Weet  Virginia  podce  l» 
trusieet  In  a  trust  deed  ot  a  frauduleot  Intent 
upon  the  part  ot  tbefraotor  ianottoeto  tbebeoe- 
fldarlea.  and  the  trustee*  are  cbatsealde  with  a 
knowledge  of  all  tbe  tMM  that  Inquliywoukl  have 

■    n*t 

Crow  V.  Beardsley,  68  HcL4ai  tlSR),  It  was 
t  the  partlnlpatjon  either  of  tbe  tras- 
he  beoeflclarlea  In  a  deed  of  Irnat  in 
fraud  of  the  grantor  la  sufflcieut  to  defeat  tbe  deM 
I  against  oredlton. 

And  the  mle  that  ootloe  toa  trusleeia  notice  to 
te  Mtful  que  (nut  appllea  to  truueca  under  an 
ordMary  mortgage  made  by  a  rallmad  comiMnylo 
secure  the  holders  Of  bonds  undrr  U.  Crumllsh  v. 
Shenandoah  Valley  B.  Co.  a  W.  Va.  2U  lUni. 


Rio  t.  Wood. 


4  L.  R.  A.  418;  Co^dte  f.   Ohanberlain,  W 
Neb.  4S;  Atkiru  t.  Sieope.  38  Ark.  S8U. 

AppcIluitB  hkd  no  cuue  ot  acUon  againat 
qmelleei  od  tbe  bond. 

Then  ii  no  atatale  authorisliig  tbe  Bheriff  to 
tequin  tn  indemnllf  bond  is  aUaclmient  pro- 
Bo,  It  bM  been  held  tbet  wImd  «  vtamjKoat  le 
nMda  bi  m«t  to  a  tUrd  par^  tor  tbe  beoeflt  ot  eer- 
(alD  pcefeirad  eMdlton,  It  I*  irunetertal  wbeUier 
■n  iDlent  npoe  ttie  pert  of  Uie  Bmntor  to  defraud 
bk  oradlton  wu  or  wu  not  known  to  eltber  t)M 
matee  or  tbe  benefloiMT-  Simon  t.  Aib,  1  Tax. 
Qt.  App.  U  lUSSl. 

And  that  ■  deed  or  Boat  made  to  Boure  an  anle- 
oedent  debt  M  void  If  made  with  fraudolcntt  la- 
toit  bf  tba  Ktantor.  thousb  nettber  tbe  truatee 
acr  the  tetttH  que  truit  paitdotpated  Id  tbe  Itaadu- 
leot  Intent,  and  tha  fraud  ot  tbe  naotor  >a  not  ap- 
inraot  upon  the  face  of  the  deed,  tba  queatlon  ot 
tbeezMeiieeof  the  tntid  bring  one  fortheJncT- 
Hanier  t.  PBok,4  Bmedea  ft  M.  SB  asm. 

Id  Weat  Virginia,  bowerer.  a  truatee  Id  a  deed  o[ 
Inm  or  latilu  mill  ii(  mad«  to  aeeure  oredltora  ia 
legHrded  aa  a  parobaaer  for  value,  and  Id  order  to 
loralidate  It  notjoe  of  tbe  graator^  frandulent  In- 
leetmuettDaome  way  iMbrouirht  booie  tobim  or 
to  tbe  credltoia  aeoured  ttieiebr.  Dousbua  Mer- 
ohandlee  Oo.  v.  I^trd,  87  W.  Va.  68T  <1M);  Dunoao 
T.  Cuatard,  U  W,  Va.  7B0  (1884). 

And  theprevalUns  rule  woDldaeenito  betha<  a 
fiauduleot  Intent  upon  tbe  i»rt  ot  a  srantor  <n  ■ 
trastdeed  will  □otlnTalldateltasaBalDatoredltore 
where  the  beneflularT  ibereunder  did  not  know  of 
orpartldpateln such Intout.  Lewlav.  Alexander 
(Tei.1  81  &  W,  HI  (1886). 

And  that  In  order  to  arold  a  deed  ot  truat  upon 
tbe  Kroniid  of  a  traudulent  Inteat  upon  tbe  pan  of 
tbe  nantor,  notloe  of  aoob  Intent  upon  tbe  part 
ot  the  creditor  tor  wboae  benefit  It  wu  nude  muat 
be  eetaUlabed.  Bonnentbefl  v.Tezaa  QuaraDt;  A 
T.  Va.  (Tex.)  808.  W.  W  (UM). 

And  that  tbe  eulltr  knowledge  and  partlolpatlon 
or  a  tmgtee  in  a  trust  deed  given  for  tbe  beneSt  of 
DertalD  credltora  in  the  fraudulent  intent  ot  the 
vniDtar,  will  not  affeot  tbe  validity  of  tbe  loatru- 
mant  aa  to  claims  ot  an  Inoooeot  benefloUry. 
Solomon  V.  Wrigbt.  B  Tei.  CI  T.  A  pp.  haafMl; 
Erain  T.  Haas,aTei.  Or.  App.  S>5{iaBU:  BrrneT. 
Becker.  UMo.  264  ilfiSa). 

In  Solomon  r.  Wrlitbt.  aupra,  Blmon.v.  Aab,  lu- 
pro.  waa  dlaeented  from  and  dlaapprnfed  ot. 

And  In  Kraui  t.  Haaa,  tupro,  Btmon  v.  Agb,  m- 
lim.  waa  dlseeoted  (ram. 

Tbiia.lbebeneflcl*r1eBln  a  truat  deed  are  Dot  to 
be  oODBldered  In  determlntor  whelber  or  not  It 
waa  fraudulent  to  other  etediton  when  It  appeara 
tbat  one  of  tbem  wH  ottierwlae  aeoured  and  paid 
noatteutlon  to  it,  and  Uiat  another,  wbea  notUed, 
did  not  ebtntty  bto  Intention  to  oonaeot  ordlMent, 
bat  obtaloed  Judsment  cm  hM  claim,  aod  tbe  otberi 
hadauoh  notliieof  iheoondltioootBftalisaaobarsed 
tbem  witli  kaowledBe  of  tbe  Intent  with  whMh 
ibe  oDDveTaaoe  waa  made.  W.  W.  Kendall  Boot  A 
&  Od.  T.  JobnatOD  (Tci.)  U  8.  W.  IBS  (1888). 

And  a  mongaBe  riven  \tj  a  Brm  to  one  of  tbe 
memberaiherrotaa  nominal  mortgaaee  to  eeouie  I 
note  (iTea  br  the  Urm  to  a  bank  which  waa  mad 
br  tbe  firm  with  tnteot  to  defraud  tta  oredllon 
partloliiated  tn  br  tba  nominal  mort«acee.  to  not 
void  In  the  bands  of  (be  bank  in  favor  ot  •■ ' 
qaent  attaoblnr  etedltot*.  FltM  Nat.  Ban 
Ridenour, «  Kan.  701  (IWlt. 

So,  ItlBnotoaceanrr  that  atruateeln  a  deed  of 
truat  abould  partlolpate  In  tbe  fraudulent  Intent 
with  wbkA  the  deed  waamade  to  render  It  Invalid: 
bli  Intent  doea  not  affeot  It.  BlgeDbrun  y.  Bmllhi 
NN.  a  arr  i188T). 

Bui  notice  to  a  truatee  In  a  i>nM  deed  of  tbe 
Bl  L.  R.  A. 


ixedlnn.  If  ibe  sli«rJS  was  gufl^  of  «  ton 
fa  makliiic  the  levf,  and  the  court  ihoold  hoU 
that  appelMeB,  by  algnlDg  aaid  bond,  are  equally 
guilty  with  btm,  tbeo  the  appenanis  might 
have  (tied  appellees  for  the  ton,  bat  they  have 
not  aeeo  proper  to  do  K>.    They  elected  to  «ne 

bileot  Intent  with  whlA  tbe  atantor  eieoDted 
lOlioe  totbecatirtfuatnutwbera  he  acted  In 
latter  t^  agwiement  betwetm  tbe  ittantor  and 
Ibacetfuivaatnit.  FopeT.Pope.40Hiaa.atianB>. 

TI.  ParKc«Kit(onb»<m*«ra(wr(ilbeNMl«ldrtea. 

Tbe  role  bat  been  Md  down  that  tteboneattn- 

•Dtot  one  of  twomortaageeewniDotaostaln  tbe 
mort«aie   where  the  Other  parttolpatM  In  tbe 

fraudulent  Intent  ot  the ""      ' " 

Niemann. «  UhA.  UB  aBIW. 

And  It  baa  been  heM  that 

lebeneBt  of  oei ._.     .     .  _    

debts  wUob  are  lalse  andtlctltMtH  In  whole  oi 
part,  la  wboll7  void  for  fraud,  thonsh  aomeof  the 
debts  are  good,  and  It  mattara  not  whether  tlie 
other  creditors  whoee  olalma  are  (ood  knew  of  the 
>Tnot.    Blmon  v.  Aah,  1  Tex.  dv.  App.  SB 


creditor,  wbloh  Inolndee  eeveral  felaned  note*  la ' 
void  fn  tolD  as  acalnat  other  eiedltota,  ihoDKb 
there  were  alao  bona  Odedebtalnclnded,  and  there 
I  no  evidenoe  ot  an/  oomplldtr  In  the  fraud  on 
part  ot  tbe  truMee.  StoDev.Uaiaball,  T  Jonea, 
L.  800  lltViS). 

1  In  Seanuui  V.  Noleo,  OS  Ala.  M  [UBDUtwasheld 
that  a  oonveranoe  bra  debtor  to  two  creditors,  one 
ot  whom  hadattemptedtoprDouretbecoDveyaDce 
to  hlmeelt,  uainirlnduoeiiienta  and  repreeentailons 
wblcb  tainted  tbe  Iransafitlon  wltb  traud.  Jolninir 
with  tbe  other  upon  tbe  debtor^  refusal  (o  sell,  and 
both  accepting  a  Joint  GOnveranoeaudbelnB  equal 
partlolpaDta  in  tbe  fruits  ot  the  iraaeaollon.  ia 
fraudulent  and  voldaatooredltonBstobotligTBn- 


Bnt  tbe  prevafllng  rule  would  Mem  tc 
where  a  oonveranoe  ia  madetosatlsfrtbe 
several  gnnteea  or  aredttora,  and  tl 
tlon  (or  the  purchase  enuinatea  from  each,  the  oon- 
veranoe  !■  vaHd  as  to  tfaosa  grantees  ft  creditors 
wboae  purchase  was  bona  Dde  or  supported  br  a 
valid  oonslderatlon,  allbougb  tbe  title  of  other 
oreditora  or  grantees  mar  fall  on  account  of  lome 
vWe  or  fraud  In  their  purabaae.  Hamilton  Brown 
Bboe  Oo.  V.  Wbttafcer,  4  Tex.  Civ.  App.  880  l\tm. 

Thua-abeneflotaryln  a  bust  deed  Klven  toae- 
curedlfferent  olalma.  whose  debt  Is  valid  and  who 
aols  merelr  tor  tbe  purpose  of  aecurlDp  his  debt  and 
not  wltb  aor  imrposa  to  aid  end  assist  tbe  Insol- 
vent debtor  to  Under,  delar.  and  dctraud  other 
cndltoi*.wlll  beproteoted  altbouiib  flotitloua  debts 
are  Included  In  the  deed  ot  trust.  Hnae  v,  Cbaner 
(Tei^)80&W.8n  (Ut8>. 

And  a  ebattel  tnortnce  made  by  a  debtor  for 
the  benefit  ot  oertatn  preferred  ei«dllors  ia  oot 
randeand  Invalid  br  tba  tact  that  one  ot  tbe  credit- 
on  was  Inaolvent  and  bis  d^t  aecured  by  tbe 
mortffa«e  wasflotltlons,lntfaeBbsenoeot«vldenoe 
or  kiuwledva  or  oonouitenoe  of  the  aabiDee  or 
otberciedltotaseeDied.  Howell  Bros.  Shoe  Oo.  r. 
Hara.  tS  Tax.  OB  oani. 

Bo.  adeedot  truat,  given  In  part  to  seenre  tnudn- 
leot  debts  and  la  part  to  aeeure  bona  Dde  debta,ia 
Dot  traudalent  and  void  <n  (oto,  where  tbe  credit- 
on  to  whom  tbe  bona  tide  debts  wane  due  bad  no 
notloe  ot  anr  dtabonest  porpoae  on  the  pert  of  the 
grantor.  BItlapa  v.  Saais,  BQratt.81,  M)  Am.  Dee. 
lOB  ll8iB). 

An  honest  creditor  doea  not  loae  hie  aeeurltr  bfc 
cause  tbe  morlffa«e  eonatitutlnc  It  saibnwasa 
aeparat*  claim  of  a  partr  wbo  participated  wtlk 


,«le 


COXJKt.  JU, 

Bppallaes  on  coDtnot  uid  the;  are  bound  b^  I     Hajrod.  SpacUl    Judge,  delfveted   tki 
todr  complatoL  opinton  of  tbe  court: 

Foul  Rem.  ft  Bern.  Kebti,  B6S-ce4,  and  The  appellees  contend  that  Um  jndnaent 
nolea:  Sumner  r.  Bogtri,  90  Mo.  S34;  1  Eoc.  should  be  affirmed,  withoatrefud  towhetlw 
PI.  A  Ft.  p.  194;  Campbdl  v.  Rattring.  42  tbere'  were  errofs  committed  aigainst  tbe  ap- 
Hlnn.  ]15:  Tiabavd  vr  SaUonat  Cordage  Co.  pellants  at  tbe  trial,  beoaoae,  aa  tb«y  claim, 
S7  Fed.  Itep.  fiST;  10  Am.  A  Eng.  Edc  Law,  tbe  suit  Inatltnted  b]r  the  plaintiffs  caimM 
p.  418,  and  notes,  p.  482.  I  be  maintained  under  the  law.    Tbey   claim 


tbe  mong&troi*  io  perpetrstlDK  a  fraud  of  wblcb  be 

bad  DO  knowledge,  wbere  tbeolaimi  of  tbemort- 
K'sfet  were  dlattnct  and  dlTliltdeL  Horgan  v. 
Wordeo  llnd.ise  N.  B.TB3(18«). 

And  tbonsb  someof  tbebenefloUrtn  Id  ■  dmd 
or  [rust  for  the  benefit  of  eeTeral  creditorB 
have  bad  notice  orafniudutent  Intent  on  tbe  Mrt 
OI  the  msbera  of  tbe  deed,  If  others  aooepted  It 
without  notice,  tber  would  be  entitled  to  bare  It 
enforced  for  tbelr  own  beneUt  notwIthBtaDdlnr 
any  fraud  with  which  tbe  otbeia  were  ohanreable. 
Bonuentiiell  V.  Texas  SuaraDty  &  T.  Co.  (Tez.J  80 

And  a  morcjraKe  securing  a  Dumber  of  difft 
creditors  each  wtlns  for  blmaetf  and  knowing 
notblogof IheclBlmurlnlcntlOD  of  tbeotbere 
o(  the  relation  between  tbe  frraotor  and  lucb 
Others,  la  good  aa  to  tbe  olabn  of  an  Innocentpur 
oheaer  who  acted  In  good  faltb  in  obtaining  so 
oarlt;  for  an  hoaest  debt,  tbougb  aome  of  tb< 
other  oredlton  had  acted  frauduleutlr.  Rider  y 
Hunt,  6Tex.  Civ.  App.  SS&  (18M1. 

In  HlderT.  Hunl.  vripnt,  the  eontmry  ruling  In 
Simon  T.  Atli.  I  Xei.  Clr.^  App.  !1[KI»!),  was  dlsap- 

Wberesome  of  the  mortgageea  Id  a  mortgage 
glfen  to  aecura  Beveral  >lebta  bave  gulltr  knowl- 
edge of,  or  participated  In,  ■  fraudulent  Intent 
entertained  by  the  mortgagor,  and  others  bare  not, 
the  mortgage  wlU  be  valid  u  tothoee  wbo  acted  In 
good  faith  and  Invalid  oa  to  the  ottaen  who  did 
not.    Ki«u*  T.  Haas,  a  Tex.  Olv.  App.au  (UBi). 

80,  In  Kra»  r.  Haas,  tupro,  Simon  v.  A«h,  mvto, 
waa  dbapproved. 

And  Ooz  T.  Ulller.  M  Tex.  K  OBSOl,  wai  oHtlolMd 
and  dIaapproTed  therein,  tbe  court  aaylag  tbat  tbat 
eaaeolteaannmberof  oaaea  toniMalntbe  propoal- 
Clon  tbat  tbegrsntee  wUlbe  affected  br  tbe  fraud 
InadeedUbeatiempts  toolalin  underlt,  though 
In  faot  be  bad  no  knowledge  Of  tbe  fraudnlent  In- 
tent of  the  grantor,  but  we  find  that  erery  one  of 
them  are  made  to  turn  upon  tbe  good  or  bad  lalcb 
of  the  grantee  or  mortgagee^ 

Bo,aeTedltor  wbooedrtitls  secured  by  a  dead  of 
truet,  and  also  by  penonal  tudoraament,  la  not  af' 
feeted  by  anj  tnai  eonunltted  by  anyother  credlt- 
w  aeouied  t^  aald  deed  or  ereo  by  tbe  party 
whom  he  liolda  as  an  Indoiaer  upon  bis  claim,  when 
be  bad  no  notice  of  such  fraud  or  reasonable  oanse 
to  suspect  It  at  the  time  of  tbe  execution  of  tbe 
deed.  Soanentbell  v.  Texas  Guaranty  ft  T.  Co- 
(TexJBOS.  W.M£(iaatL 

vn.  Sfect  of  other  aeaompani;ino  tmrpoeet  butdcs 
tAoC  to  d<f  raiul. 

Ilie  Invalidity  of  a  transter  teeultlng  from  aa  in- 
lent  to  defraud  creditors,  participated  In  t>y  tbe 
(nntferee.l»iioteBredoraflected  by  tbe  fact  that 
tbat  intent  wa«  not  tbe  aoleparpoee  of  the  parties 
making  and  taking  tt. 

nina,  a  nuMtgage  Deed  not  have  been  executed 
simply  or  tor  die  sole  pnrpoae  of  aiding  tbe  mort* 
gage*  In  putting  the  pcopertyontof  tbeteaobof 
hla  other  endttcn  fn  order  to  be  traudnkntand 
roldittltmilllctSDttt  Itwaa  Intended,  In  part  at 
least,  to  ahidd  tbe  debtor  fMnn  bta  other  oradltora. 
andtotoablehimlokcid  tbau  at  arm's  ISDgth  or 
toobtalD  oompronilsns  rrwn  tbeaa.  riakT.Alger. 
mlHen,B Ho,  App.  IM  CUST), 
81  L.B.  A. 


And  Bubstandally  tbe  same  mliog  wna  made  6> 
Vood  V.  Keith,  to  Ark.  t£S  iiatB). 

And  a  mortgage  given  and  reoelTed  for  tbo  pot- 
pose  of  keeidngtbe  mortgaged  goods  oat  of  uh- 
friendly  bands,  under  wblob  iiiatiiiiliiii  was  not 
taken  by  tbe  mortgagee.  lafraudalentKnd  Told  as 
against  creditors,  Ihougb  given  to  seoiue  ■  bona 
fldedebtor  sotual  advances  of  money.  Ooodhor 
V.  Berrien.  £  Bandf.  Cb.  KO  OHS). 

And  a  obatte)  mortgage  contrived  by  tbe  partin 
with  Intent  to  binder,  delay,  or  deCraud  tbe  CKd- 
Itors  of  tbe  mortgagor,  or  to  prolrot  his  property 
from  his  other  credltoia.  or  to  deaelve  his  oiedlton 
as  to  tbe  amount  of  his  enonmbranoe.  is  void  a*  to 
■uch  oredltuts  tbougb  the  mortgagee  aooeptHl  ii 
to  eecute  a  Just  debt  dne  him.  rimlia  u  niisiaii 
B  Ho.  App.  0.0878).' 

See  also,  as  to  effect  of  fraDdnhmt  partidpattoa 
tbougb  uonveyaooe  Is  made  to  seoure  a  JuacdeM. 
ti<pra.IILa. 

Nor  can  a  mortgage  taken  by  a  eredKorfrom* 
debtor  to  seoure  the  payment  of  bis  olalm  stand  m 
against  the  mortgagor^Cfeditonlf  itwaaanypait 
of  Che  purpose  of  the  mortgagee  taking  it  to  seenn 
thereby  a  bmellt  to  tbe  mortgagor  Invalvliig  tbe 
blndertng,  delaying,  or  defrauding  of  otber  cted- 
itora.    Howell  V.  Garden.  08  Ata.  100  llMa. 

So,  a  chattel  mortgage  exeouied  In  put  to  In- 
demnity the  mortgagee  against  a  llaUlti7  on  an- 
delivery  bond,!*  Invalid  wbere  anoltier  and  Im- 
portant objeot  was  to  delay  and  detrand  the  a«4- 
Iton  of  the  aortgagor  wbloh  was  particdpMd  is 
by  all  parties  and  oaoDOt  be  separated  toanyei- 
teut.    Wlntiead  r.  Hulme.  S  Kan.  teRL 

And  a  mortgage  made  with  tbe  double  pnrpoK 
of  seeurlng  a  bona  Ode  debt  ftom  tbo  morlgafor 
and  of  preventing  credtton  from  aiiecbtng  tbi 
pRiiMrty,  is  fraudulent  aa  to  oreditora.  Ckowsin- 
sbleld  V.  Elttrldge,  I  Met.  MO  llBUi. 

Andadeed  of  trust  recWngas  lla  objeot  tbat  It 


against  certain  liablllcles,  the  debtor  being  Um 
deeply  Insolvent  and  about  lo  (alL  i»  fraudutsei 
and  void  as  against  oreditoia,  wbeie  It  appean  thai 

if  tbe  objeeu  the  parties  had  lo  view  was  tosa- 
the  proiiertT  againat  appreDeoOed  attask- 
ments  and  to  prevent  a  saorlDoe  of  (he  THOpertr.  H 
J  uaderatnod  thattliedebiorsbouidtltataftsT 
make  a  general  ssslgnnienu  jolineon  t.  wtilnisU. 
T  Pick,  n  ilBKI. 

Andadeed  byadeMor  to  a  oredltor  destaDsd  H 
security  for  tbe  oredltor'a  elaim,  in  wbloh  tbe  dsia 
wss  used  as  a  ooloiaMe  eonalderatioD  to  eoabto  the 

>r  to  withhold  his  propeny  from  other  osd- 
llors  and  to  provide  means  for  tbe  debtor  to  om- 
tlnue  to  carry  on  his  busiiMBa.  It  fiaodulent  sod 
void  though  one  of  the  objeoia  waa  to  aeoute  iht 
parment  of  tbe  ciedllorls  ofadm.    OoostaiHlae  '. 

Tweivca, »  AJa,  am  (urm. 

And  one  who  ctmhseca  property  ai  a  abeim 
lie  with  money  fornlahed  by  the  axacnltoi  deWsr 
annot  bold  ttte  |«opei9  aa  agalaat  oraditan 
Chough  itw««  n*ae  in  part  icr  tbe  paymwit  of  ■ 
valid  debt  due  an  infant  ward  ctfOiegTaiiteK  ta- 
.nm  V.  Hunter,  U  A'  " 
In  Tatum  v.  Hunt 
■  Ala.nitas<«.<ii/ni.Tlil.,  w 

round  ttat  In  that  MM  It 

peiBOD  partlolpaied  !■  th*  ftiai  bat  d 


i,Coe>^Ic 


leoi 


Itica  T.  Wood. 


that  tbe  bond  mu  peiBanal  to  the  (herlff.  ftnd 
tiMt  be  alone  cao  sue  on  It,  and  that  he  can- 
not aae  nnttl  he  ha*  been  damaged.  It  ts 
alM  laid  that  the  atatnte  makes  no  proriBloas 
for  an  fodeRinltj  boDd  io  attachment  caaea; 
and  It  la  funlier  arced  a*  a  defense  agafnat 
tbe  action  of  the  plalotiffs  that  it  is  doubtful 
whether  the  defendant*,  bj  signing  tbe  bond. 


became  participants  In  the  trespass;  and.  If 
tbev  did  become  bo,  It  Is  claimed  that  tbsj 
could  onlf  be  sued  in  iraspass,  and  not  oa 
the  bond. 

If  this  suit  was  bj  tbe  aherift  agalnat  the 
defendanta  on  the  bond,  ft  would  be  neceaaarr 
tor  him  to  show  how  and  in  what  respect  OB 
had  been  damaged ;  and  in  such  a  case  it 


A  yurpoaa  to  hinder  and  delar  orodltors  on  the 
iiaTt  of  a  vendor,  which  wu  onlr  cxratemplaled  m 
an  iDcddeDt.  faowercr,  the  real  purpoee  and  obleet 
of  tliebanater  betnK  to  pajdebtBdne  to  ttae  partita 
named  In  tbe  oonTBMnoe,  will  not  innlldatetha 
tmafer,  bat  U  the  Intention  to  binder  aitd  <Mar 
oedtion  Infloenoed  bhn  Inwholaorlnpartaaan 
nI>)BetotiDaklorthedeedltwoDldbeTcild.  Btmoo 
T.  Aih,  1  Tei.  Or.  App.  KK  (UU). 

And  repretentaUona  by  a  aredlior  to  bla  debtor 
tbat  he  wMbed  seeorltr  not  so  mnoh  for  hM  own 
o  aroDfe  tbe  property  on  wbleh  It 
gino  from  attaobment  bs  other  eiedHois 
le  for  tbe  pnrpoM  of  obtaining  a  ttanster  oC 
not  oooolntiTe 
B  fiaadulent  intent  upon  hi*  part, 

HctOOUb  v.  WOklD*.  U  He.  IM  (I88t). 

Tin.  SffMt  tf  fSblHotMMp  or  tnUataeu  of   the 

irbatliberetnteDded  W  be  oorered  ta  the  effect 
of  ralitlonHblp  or  taiilmaOT  ■>  eTldenoe  or  u  rato- 
tog  BD  iDferanoe  of  partloIpaUon  by  tbe  cndltor 
Id  tbs  miHi  or  the  debtor,  QueaUoiiB  m  to  tbe 
seiKral  effect  (tf  idatlonablp  npon  coDTeTanoe 
an  omitted. 

"nie  telailonablp  of  tbe  parttas  to  a  tianafer  le  a 
fact  for  tbe  jurr  where  III  sood  fBKh  to  Impeaolied, 
tfaoosb  the  tranaferee  i»  a  oedltor.  Bonch  v. 
DlekHuon,  nMlob.«llM). 

And  tbe  taola  ttial  tbe  mortftaKor  is  a  Btep-dangb. 
terof  lhemort||Bj|aBB,BndthBt  tberUred  loffetber 
Bi  membeiB  of  tbe  one  family,  may  be  taken  Into 


falUiaf  the 

T.  GillBs,  W  Kan.  ni  rlMB>. 

But  knowledge  of  or  panlolpalloa  In  a  fraud  of 
■  debtor  la  maklDE  a  tranafer  of  property  to  his 
eredttor  In  payBentof  a  debt,  and  knowLntae  of 
tbe  debtor^  hnancial  atialtB,  li  not  a  iiiiiniiuiij  tn- 
foeiiae  to  be  drawn  from  the  extent  or  obaraoter 
of  tbeir  iDtlmHOlea  and  friendehip,  but  is  b  proper 
BQbleot  fw  the  oomridenitlon  ot  tbe  Inry.  Johnaon 
T.  Jones.  18  Oolo.  IBB  (1891). 

And  that  ■  debtor  was  la  embarraaed  olnmm. 
BtBocee  and  waa  related  to  bM  grantor,  and  tbat 
tbey  Hvad  contlauouB  to  eaeb  other,  wlU  not  war- 
lant  the  Inferenoe  that  the  oredlior  tiartlolpBted  in 
a  fraudulent  Inunt  of  tbe  debtor  In  making  a  oon- 
veyanoe  to  blm  In  satlrfBclJon  of  bla  olalm.  An- 
detKm  T.  Hooks.  0  Ala.  TU  (1S«). 

And  tbe  faot  that  a  pretarred  creditor  Ig  the 
debtor*!  wife  doei  not  affect  a  nie  and  deUTery  of 
good*  by  him  to  her  In  Mtlffaotlon  of  an  honeat 
debt.  Jewell  t.  Knight,  U8  U.  &  4»,  a  I*  ed.  ISO 
QKt). 

And  where  a  mortaage  k  given  In  good  f >ftb  and 
fora  valuable oondderatloii.  It  It  not  laraJIdated 
by  tbe  fact  tbat  toe  mortgagee  wbb  ■  relative  or 
friend  uf  (be  mortgagor,  where  It  waa  not  given  to 
defraud  credtton  and  tbe  exeoutloo  of  tbemort. 
gage  waa  immediately  followed  by  a  delivery  of 
pceeewloD  of  the  mortgaged  property.  Davta  v. 
Scbwartz.  1»  V.  B.  W.  »  L.  ed.  »0  (USD. 

Buta  tranater  byadebtorof  proper^  whloh  at 
a  fair  vbIubi  (on  la  ample  to  aattsry  all  that  he  owes 
■0  pay  a  single  oiedltor  who  Is  a  near  relative, 
<MM«ibeburdanof  (woof  a  to  tli*  vaUdtty  of  tlie 
31  L.  a,  A. 


(lam. 

I  father  to  a  son  whose 

ry  Intlmata,  of  property 
notezoeedlngm  Tains  tbe  debts  due  tbe  son  and 
aecnrl^,  tbe  son  knowing  of  hla 
"  «  time,  and  a  deposit  by 

of  tbe  aon.  without  hM 
knowledge,  el  tUOO  at  that  time,  whloh  a  few 
days  tbenarter  was  wlthdiawn  at  tbs  fatbci^  re- 
qoest  andfetnmed  to  him,  gives  rise  toaquesUon 
ot  fact  to  tbe  lory  whether  or  not  tbe  son  aided 
end  aamted  bts  father  in  placing  his  tnuner  and 
property  beyond  thereaoh  of  creditors  for  ttie  pur- 
poee of  htttderlng,  delsylng.  and  detiandlng  them. 
Hargadlne  t.  Davla  (Tfx.)  W  8.  W.  IH  (IBM). 

Otiier  cans  will  be  found  In  the  dllferent  ae»- 
tlonsoftfals  noto  In  wblob  tbe  ootiveyaooea were 
between  relauyee  and  faitlinBte  trlenda  but  aa  tbey 
turned  npon  other  Queattona,  and  aa  no  effect  was 
appareaiJy  given  to  tbat  fact,  they  are  not  here 
hiuloded. 

IK.  Coaveyaneet  token  from  a  frtiudtilenC  graaUt. 
A  iraikEfer  of  property  to  pay  a  lust  debt  due  to 
the  transferee,  taken  wltbont  any  notJoe  on  Ms 
part  or  any  fraud  between  his  rsDdor  and  tbe  per- 
son from  whom  wmA  veodor  iiiiiiibaaia.  la  effeot- 
ual  to  PBB  title  to  Um  as  against  orodltors  of  the 


ITS  (US). 

And  a  OMtyeyanee  of  goods  to  secure  an  advanoe 
mads  bona  floe  and  wltbont  notfaw  is  good  and 
peases  title  aa  agalost  oiedltoc*  ot  a  former  owner, 
tbongfa  be  had  fiaudnlently  transferred  tbem  to 
tbe  peieon  making  snob  transfer,  Horewood  v. 
Bontta  Torkahire  EL  *  Rlvei  Dun  Co.  9  HnrW.  Jk  K. 

ns, »  L.  J.  azcb.  114  onsi. 

So,  a  bona  lUs  morteagee  from  a  tanaband  and 
wlfeot  lands  to  wblch  tbe  wife  held  Utle.  wbloh  had 
beeneonveyedwbarby  ber  biabattdfortfespar- 
poaeofdetiaDdlngUtso(«dltora,wlllnotbea(teoted 
by  the  fraud.  Shorten  v.  Drake.  BS  Ohio  SL  n 
OBBBi:  aedgwMk  V.  Flsoe,  U  KatoBf,  HI  |]8T». 

And  a  oonvsyanoe  by  one  to  another  and  by  him 
to  a  lUrd  peisoo  prasoant  to  the  diraotloa  of  tbe 
flnt,does  DOtshow  a  oooaplraey  between  ttem  for 
tbe  purpose  of  defrauding  the  crodlton  ot  tbe  flrst 
grantor  when  ft  doea  not  appear  that  tbe  lint 
grantee  knew  that  his  granio*'  was  owing  any  one 
bot  hlnwslf,  and  he  oonveyed  to  tbe  seoond  grantee 
to  procure  payment  from  him,  atid  the  seoond 
grantee  bsd  no  knowledge  of  any  debts  owing  by 
the  original  giaotor  except  those  which  be  paid  to 
secure  the  oonveyanee  as  a  pa^  of  the  pnrohase 
price,  and  hi*  otdeot  waa  to  sscure  payment  ot  a 
debt  dne  hJm  from  the  orlgtiml  grantor.  Des 
Uoloes  IDB.  Oo.  T.  Lent.  71  Iowa,  OS  (UM. 

Bo,  the  rights  of  a  pntohaser  under  a  deed  of 
trust  valid  on  Its  law,  but  wbkdi  la  retidered  fiand- 
uleotas  to  ciedltora  by  the  deallnn  of  tbe  grantor 
under  It,  are  not  aSocted  by  sncb  fraudulent  con- 
duct, and  hla  title  wlU  prevail  over  a  Judgment 
agalnat  the  giantor  rendered  aubeequaut  to  the 
execution  Ot  the  deed.  Baldwin  v.  Little,  M  Ifks. 
IS  lueei. 

And  TOi  notary  oonveyanoea  to  a  gxanlsa  are  not 


.,  Google 


Abkakub  Scpsiun  CooBT. 


Jab.. 


mlsht  be  Dccnur^  to  deUnulne  whether  the 
•tunte  oontempl&tea  the  inrlemnlty  bond 
mentioned,  although  It  !■  quetttoDable  even 
Id  tbftt  CAM  whether  the  defenduite,  hftvlug 
executed  the  bond  under  the  clreumatBDOes, 
would  be  heard  at  all  to  conteat  Ita  legalit;. 


o  put  purohaien  and  nortsagwa  firom 
•nob  xnuiiee  upon  Inqulir  m  to  whetber  fucb 
Toluntafj'  ooDTe^noei  were  fraudulent, 
not  to  be  Inferred  thatthesrantorwaatndelitedor 
that  he  bad  nut  retained  nilBclent  proper^  to  pa; 
btadebtaUbehadanr.  Tardier  t.  Toir,  n  Fed. 
Bap.  SST  <ueB>. 

So,  a  ponAiaM  of  tioodi  on  oredlt  bj 
f randnleot  represnitatloni  of  tbe  purobi 
■TouDd  for  aouDlUDB  a  lale  o(  tbo  goods  luba^- 

qnentlf  made  to  Beaure  ■  debt  for  borrowed 
money  due  a  pertan  iKnoraDt  of  suob  r 
Uona,  where  tbere  waa  no  oolluilon  with  ibe  bujer 
to  defraud  other  creditora.  Jonee  v.  Chrlattan,  W 
Va.  1017  (leSO). 

And  an  arrangement  between  a  creditor  and  hie 
debtor  and  onatowhornhkaebtorhadtranaCerred 
propertT  wtth  intent  to  defraud  oiedltora.  br 
wbtob  the  transferee  oonTSTed  a  part  of  tbe  imp- 
er^  to  tbe  creditor  In  parment  of  hta  olalm.  made 

10  good  laltJi  upon  tbe  part  ottbaoredltor.kralld 
a»  agaloat  other  orediton,  aJtbougb  tbe  oredltot 
laklng  tbe  propertr  knew  of  the  fraudulent  ofaar- 
aotegr  of  tbe  trantter  ttam  the  debtor  to  the  oilg- 
inal  tnuwferee.  Butler  r.  White.  »  Mmo.  m 
OBItl. 

And  a  mortgagee  who  takea  a  mortmge  from  a 
fraudulent  grantee,  madeattheregtieatotafraud- 
ulent  gtautor  npon  tbe  property  oonveyed  liy  tbe 
fraudulent  ooDveyance,  wbo  )■  Ignorant  of  tbe 
ftMudnletitabarkotertbefeat,  Hproteotadaaapnr- 
ohiaer  In  good  fUOi  and  for  a  yaluable  ooDBlder- 
atlon,  attlMUgb  tbe  oonivjanoe  may  twaetaudeln 
an aatlon brooght  by  otberoredltcxi.  HnrpbyT. 
Brlggl, »N. T.  4M  (188a. 

And  mortgagee  given  by  a  frnndulent  grantee  at 
the  reqntat  of  the  fraodnlent  grantor  npon  (be 
property  fnudnlently  ooaveyed  to  •eoura  debt*  of 
tbe  grantor  axHUogat  tbe  tluie  of  tbe  conveyanee 
to  oredltoia  who  were  Ignorant  of  bli  peounlary 
oondltlon  and  ability  and  of  bis  Inceut  In  making 
the  conTeyanoe,  take  preoedenoe  over  tbe  rights 
of  medllora  attacking  tbe  oonveyanoe.  Hurpby 
V.  Mooreh  X  Hun.  (6  (UBO). 

A  conveyance  made  and  received  tt>r  the  pur. 
poae  of  dnfnudlng  oreditois  of  the  grantor  la  good 
aa  between  tbe  parties  to  It.  and  will  cuppon  a 
mortgage  given  by  the  grantee  to  a  bona  tide  pur- 
cbaser  tor  a  valid  oonalderallon,  though  tbe  as- 
•Ignee  In  bankmptoy  of  the  giaalor  oan  bold  the 
grmtee  (or  the  value  of  tbe  property  mortgaged. 
Brooks  T.  D'Orvllle,  1  Ben.  till  (1B7D, 

Bnt  mere  knowledge  or  noUoe  of  suob  fraud  la 
■ufloleat  to  charge  bim  with  partiofpatloD  therein. 

Thus,  a  mortgagee  wtth  Dottoe  of  a  claim  that 
bli  mortgagor  htrida  nnder  a  fiaudnlent  ooovey- 
ance  standi  In  tbe  aaoM  situation  wltb  reepect  lo 
the  title  as  snob  mortgagor.  Utewart  v.  Iglebart, 
T  QUI  *  J.  13).  t8  Am.  Dee.  S88  a88IU;  Trensob  v. 
Ottenbunt,  U IM.  Bep.  887,  0  IT.  B.  App.  UB  iVm-, 
Knox  V.  Hunt,  18  Mo.  ili  (1888). 

And  an  anteoedent  oredltor  who  knows  that  his 
debtor  procured  goods  and  merchandlw  by  f  raud- 
nlent  means  cannot  secure  a  lien  by  ofaattd  mort* 
gage  on  suob  fraudulently  procured  goods  advene 
to  the  Innocent  vendors  thereof.  Wafer  v.  Harvey 
Couotr  Bank.  48  Kan.  tW  (1881). 

So,  a  mortgage  made  by  a  wife  on  a  leasehold  es- 
tatis  fi*udulenlly  oonveyed  to  her  I9  her  hoaband, 
to  oredltor*  of  the  buaband's  firm  afl^r  It  had 
faUed,  aa  security  for  an  existing  d^bt.  Is  Invalid 
where  they  bad  knowledge  of  til  ihc  [uuta  which 

11  L.  a  A. 


But  there  is  do  auoh  case  hete,  for  tbla  la  doI 
a  ault  on  the  bond,  but  a  luU  asalnsl  tJie  de- 
fendants to  recover  tbe  valiie  of  U>e  plktatllb' 
goods,  which  U  1b  claimed  were  tak«n  ta  par 
Qie  debt  of  another,  and  for  which  trnklng  ft 
la  alleged  the  deCeadaata  w«re  reafNnrible. 


And  a  mortgagee,  whose  mortgage  w«a  gtvea 
blm  wtOiont  notloe  and  for  a  snfllcSeat  ooaaUtn. 


nottoe  acquire*  u 

had.    Bn>oks  *,  D'Orvllle,  M_ 

But  a  oredltor  of  a  debtor  who  has  made  a  ftnnd- 
nlent  conveyance  may,  with  the  oooaent  of  hi; 
debtor,  lake  a  valid  mortgnce  In  good  GUth  toae- 
cure  his  olalm  from  tbe  pnroMser  of  the  gooA 
tbnaoonve7ed.wtfliont  btdng  requited  to.r«Kin  to 


tloeotthefntni  Brown  v.  Webb.  10  Ohio  SU  JM 
(1881);  Oopenhe*T«r  v.  Hoffaker.  S  a  Hon.  U  (um. 
And  one  who  takes  a  mortgage  lnnoe«itly  and 
fngood  faltbupon  real  proper^ te>m  (bepenoe 
balding  (be  legal  CUle  nnder  a  oonrvaaae  which 
>a  of  tbe 


edge  of  tbe  baud,  buy  In  an  oatatandb 
tnounttltle.DOtafleotedtberet9,focMaoi  _ 
fit.    0]eniee8V.Hathewa,fnilnn.8Kin8an. 

Bnt  tbe  statutory  trust  in  far 
*  husband  who  advances  tbe  p 
Jaods  and  proourea  tbeir  e 
with  Intent  to  defraud,  pi    ' 

prevail  over  iheequltr  Ota  CI  

a  mortgage  upon  the  land  ttmn  tbe  wUe  to  aecnre 
a  precedent  debt.  Wood  v.  BoUnMHi.  B  N.  T.  W 
0880). 

And  taking  a  mortgage  by  a  oredltor  wbo  Uved 
Id  tbe  same  nelgfaborhood  with  his  debtor  and  wbo 
was  his  brotber-lD-law,  from  a  fraudulent  grantee 
of  the  debtor  and  after  salt  bron^t  to  ImpeaiA 
die  oonveyanoe  for  fraud,  taking  an  abeolnte  ooo- 
veyanoe  of  the  property  mortgaged,  there  btfag 
proof  an  to  tbe  nine  at  the  land,  aod  tbe  coo- 


the  debt  apeolfled  In  tbe  mortgage,  JustUea  an  Id- 
of  fraud  In  such  mortgage  and  deed. 
Copenbeaver  v.  Hnffaker,  8  B.  Hon.  IS  (IHtl. 
X  IVeaumpMont  and  burdan  of  jmal. 
Presumptlone  and  burden  of  proof  as  to  pantet- 
atlon  by  a  tranafeiee  in  the  fraudulent  Intent  of 
Us  debtor  making  tbe  transfer  are  all  that  la  In- 
tended  to  be  bare  touched,  and  caaee  aa  to  pte- 
"  "  "  of  proof  of  fraud  generally 
have  been  omitted. 

A  creditor  will  be  preanmodto  have  acted  wttka 
view  to  hta  own  eeourity  wliera  be  purehasea  un- 
tknally  from  btadebtor  In  saHataotlon  of  hk 
covering  Its  wbole  valne,  though  tbe  debtor 
may  have  entertained  the  Inteat  also  to  dafeai 
other  creditora.    ford  v.  WflUama,  S  B.  Von.  tBD 

ami. 

'  a  mortgage  given  to  aeoure  a  prevtons  ei- 
..    _  honest  deU  for  no  more  than  tbe  amount 
Justly  due  cannot  be  regarded  as  franduient  as 
but  will  be  deemed  to  ban 


others.    BllllngiT.BilUiHn<SlHun.68a88n. 

Conveyanoea  taken  by  a  oredltor  (or  tbeseonrl^ 
orsatlstacUon  of  a  debt  due  him  are  prima  fade 

od  wtthiD  tbesUtute  of  frauds.  OnttedBtato 
Bank  or  United  Slates.  8  Bob.  (Ia.i  Itt  dSUi. 


Bias  T.  y/ooiK 


Ml 


The  eoDtentton  of   appelleei  that   It   !■ 

Umt  thej  oicvao  partldpnnts 

In  tfee  trupvai  by  nuding  the  bonil  In  our 


dODbtful  wbetlMT  the 


opin 

that 


ilnlon,  U  not  well  taken.    It  h 
that  act  made  them  the  real 


prtDcipal 
Untaln  th 


a  Ike  tranaaotloa.    Id  order  to  mMntaln  the 


the  «oDdDOt  of  a  kkdIm  1*  not  tnoonalateiil  irltb 
Um  tbeorr  tbat  be  did  not  putJolpste  tn  the  fcaud- 
alent  purpoae  at  tbesmitvr.   eralth  v,  Jeuen.  12 

Colo,  ei  asm. 

And  tbe  burden  ot  proot  to  eetaUiBh  penldpa- 
tloa  br*  pnratusar  or  mort«B«ee  In  tbernndo- 
lent  Intent  of  tbe  vendor  or  mottK>([Or  rests  with 
tbe  attackliui  oredHor.  HauamaDnT.  Hope,  a)  Ho. 
App.  US  lUWI;  Beiaon  T.  Maxwell.  aw.tt.CUa 
(1888);  Mloboto  r.  Bamroft,  Tl  Htoh.  l>l-(I8m: 
BamDerEer,  a  *  Co.  t.  BobOOlfleld.  UO  U.  B.  lO.  40 
L.  ad.  8r4  (UMU;  Ilodiw  Brce.  T.  OolemaD,  n  Ala.  lOB 
OSU):'  ponak  V.  Beac«r,  81  Ala.  EW  {IWIf. 

But  an  act  tbe  neoeMatr reeuit  ot  wtalch  lato 
place  ■  detitoA  proper^  beyond  tbe  readi  of  law. 
tnl  prooc«.l8preaamedtoh«TebeendoiMwltha 
fianduleat  Inteni  but  wban  It  li  resular  and  fair 
upon  in  face,  tbe  latent  nniat  be  lathered  rmm  the 
(□rronndlnBi.    Orawford  f.  Beaid,  U  Or.  44T  dSSSi. 

And  tbe  burden  of  proof  reet*  wltb  tbe  moit- 
■atrae  to  ibow  Hut  a  mortoaee  ezeented  in  oon- 
templation  ot  littolTeneT  tor  an  amovot  In  txeem 
ot  Uie  iDdebtedtwea  Monrod  ww  taton  In  good 
faith  and  tor  an  honest  pnrpoae.  and  to  explain 
me  dbcrepanoj.  LomliaTd  t.  Down.  M  Iowa.  KtS 
OeSH;  Hetn  t.  Chapel  <lllDn  J  «  N.  W.  8»  (UtS). 

60,  a  traoafec  t^  a  debtor  ot  piopertr  wblcb  at  a 
[alt  TBlnsUoD  M  ampto  to  tatlifr  all  tbat  he  owea. 
to  par  a  amda  oiMHtw  who  I*  a  near  tfllatlTe,  oaata 
'  aa  to  (ba  Talldttr  o(  the  < 


Torbona.  IB  N.  I.  Bq.  MB  lUSD. 

And  a  teaarratlon  In  a  mortnse  ghren  br  a 
debtor  to  aoredltor  In  oontemplallon  of  loaolreiwr 
of  power  to  aell  a  part  ot  the  tDOrtsated  propertr. 
■ocaunttnK  ror  tbe  prooeeds,  ralaea  a  prcaamptlon 
ot  Iraad  wbloh  will  ibltt  the  bardeo  ot  pcmd  to 
(be  oiedltOT  to  explain  tbe  Banaaotton  where  ho 
wu  aware  ot  tbe  ooatemplated  tnaolrenor.  Tlok- 
ner  v.  Wttwali  ■  Ala.  800  ilMBl. 

And  a  dee<ror  tmit  slven  bj  a  debtor  ot  all  hM 
propertr  and  of  mopa  to  be  lalaad,  to  one  wbo 
knew  ot  bla  embarraned  ttnan<dal  ooodltton  to  •»• 
oute  a  iKiae  tot  KOOO  when  be  onlr  owed  (IB  or 
tSD,  and  the  yrantea  adranoea  ttfn,  tbe  propertr 
being  worth  over  tl>MKI>  wUl  be  pieaumed  to  have 
been  baadalent  with  tbe  participation  of  tbe 
■notee.  and  the  burden  ot  proof  reata  with  bfan  to 
eiplani  (ha  facta  and  overoome  the  pieaumptton. 
Start  r.  Hanell,  ST  Ark.  H>  (laBS). 

Aa  to  pieaumpittom  and  bnrden 


MO  the  raapecUre  tnbdlrtMona  ot  thlg  note. 

XX,  ParlMpaUon  wnder  biinkrui»(eir  and  iaealib 

enoylowt. 

Ihe bankruptcr . and  Insolrrnor  lawaofanum- 
ber<dthe  Matea.Bnd  tbe  Federal  bankruplor  act 
Unce  repealed),  problbtt  preferenceaor  perTerencce 
tierond  a  deelcnated  amount  br  InaolveDt  de1itoia> 
and  provide  that  tnnafeninade  la  eontemplalloD 
ot  InaolTencrorwitbtn  a  deelmated  time  before 
IneDlreno;  ihall  be  void  aa  to  cradltoia. 

WIthiD  Iheae  KUtutea  nolloe  to  or  knowledge  by 
tbe  creditor  taklna  tbe  traikster  or  acceptlnfr  (he 
prefi-rencc  would  Aeem  u>  ooDBlltute  pertlclpBtlun 
In  tDe  debtor's  latent  lo  oommlt  a  fraud  upon  the 
■ot.  which  will  Invalidate  the  treuaaotion. 

TDub,  h  transfer  by  an  Inaolrent  debtor  to  a 
creditor  with  Intent  to  prefer  Mm  oontraty  to  tbe 
SI  L.  R  A. 


aotloo,  It  la  00I7  neceaaary  for  plKlntlffB  to 
■how — Flnt,  that  thej  owned  tbe  gooda 
taken ;  aeooad,  their  value  1  aotl,  third,  tbat 
tbe  defendonu  participated  in  the  taking  or 
oauaed  the  aame.  And  the  right  to  nutlntaln 
tbe  Buft  cannot  be  made  to  depend  upon  tbe 


profMona  ot  tbe  Hlnneaota  Insolvent  act,  ia  ID- 
vaild  whereanch  taoCa  are  known  to  ttae  creditor 
aa  are  sulloleDt  to  put  a  pasaon  of  ordloary  pm- 
denoe  npon  Inqulrr.  and  aucb  Inquiry  would  tave 
broufbt  tbareqabred  tptormatlon.  Boloonbe  v. 
mrmaimtrant. «  KUnn.  SOT  (IWl). 

AndaaaletvB  debtorto  a  oredttor.  flvlnKbtai 
an  advantage  overotber  cradltora,  will  be  deemed 
under  the  Louisiana  statute  to  have  been  made  in 
fraodotciedlrais. wberetbepurcbaaeT  knew  that 
the  vendor  wet  insolvent.  De  Blanc  v.  Haitln,  I 
Bob.  (La.)  m  (IBtt). 

Ai>d  a  sale  made  wltb  Intent  to  give  preferenoea 
to  certain  oredltora  and  to  hinder  and  delay  otbera, 
whlob  Intent  Is  known  to  and  abaredin  bytbepar- 
ohaser,  la  void  under  tbe  Iowa  statute  prohibiting 
preteieuoee  tbongh  there  la  no  actual  tntantton  to 
defraud  oredltota.  Blibr  v.  OaiakadOon,  U  Iowa, 
eattlSOi. 

So,  It  a  eiedltor  who  pnnthasea  propertr  from  an 
embarraaaed  debtor  In  payment  ot  bla  debt  Intenda 
thereby  to  aaalst  tbe  debtor  In  defrauding  bla 
other  cradltoia.  bla  purchaie  la  Invalid  though  bis 
debt  way  bona  Ada  and  one  o(  Ua  objeottin  mak- 
ing the  purchase  waa  to  save  It.  Wood  v.  Keith, 
ao  Ark.  la  dSWK  Howell  V.  CaidBn,  M  A^  100 
aaaB>iPalBlourv.Jobt«on.S4Qa.raanB);  Fhlnlay 
T.  Chtrk.  M  8a.  OBOsn). 

AndadeedtDadebyadebtortoaoiedltor,  wbloh 
la  ttandutont  tm  to  emditors,  li  not  reHevad  from 
the  taUt  ot  tnnd  by  proof  that  It  was  made  oaten- 
slbly  to  dlaobBrga  the  debt.  Kerry  v.  Boatwick, 
tf  IIL  as,  U  Am.  Deo.  <U  0811). 

So,  a  bill  of  sale  from  tbe  aberW  havliiK  five  ez- 
eoutlOM  acalnatan  ambanasaed  trader  of  all  hi* 
goodawbtdi  ha  bad  aelaed  under  ancdi  execution. 


parobaaa  them,  the  oMaotbelDg,  not  Anply  to  re- 
lieve blm  from  a  toreedMleot  bla  goods,  bat  also 
to  protect  them  from  the  JndmaeQta  ot  otber 
aredltoia,talnvBlld  under  IS  mii,ohap.  ^  t  1.  and 
aa  an  aot  of  bankniptoy.  Uiaham  v.  Fit  i«r.  11  C. 
a  ao,  I C.  I.  Bep.  10.  «B1.  tt  I..  J.  a  F.  fil,  IB  Jnr.  M 
llSH). 

Bo.  a  obattal  mortgage,  Ibongli  made  to  aeonre 
an  ant«oedeotdet)b  to  void  aa  giving  a  preferenoe 
to  oredliois.  and  aala  tmud  of  tbe  bankruptoy  act. 
where  at  the  time  tt was  given  the  mortgagee  had 
knowledge  ot  the  IbBolveaoy  of  the  mortgagor. 
Oty  Nat.  Bank  v.  Ooodrieh.  S  Colo.  IW  avn). 

And  a  mother  wbo  reoedvea  a  chattel  mortgage 
from  her  gone  doing  boameM  ••  partners  upon  their 
entire  stook  with  knowledge  of  their  tosolnot 
oondltJon  la  not  entitled  to  any  pietneiiee  aa  a 
bona  Sde  aeonred  creditor  over  other  otedltora^ 
Cron  V.  Ooo'a  btata,  CB  Htoh.  •  (UHl. 

And  a  oontiBot  for  tbe  tranafer  of  property, 
which  glvea  mie  otedltor  a  preferenoe  over  otbeis, 
la  fraudulent  It  the  par^  to  be  bvieflted  thereby 
knew  ot  tbe  Inaalvenoy  of  the  obligor,  wbloh 
knowledge  must  be  shown  by  the  party  attacUug 
the  oontraoL  Wblte  v.  'hotter,  U  Bmedea  It  ILK, 
UAm.  I>eclU<l86(n. 

0O,  a  mortgage  taken  tor  the  pnrpoae  ot  prevent- 
ing an  equal  distribution  under  the  bankrapl  lew, 


se.  favi 


mortgagor  was  Insolveat  tn  fac 

'  raasonable  cause  to  believe  falm  to 
Ivent  and  tbat  he  wu  acting  looontempla- 
losolveaoy.    Beala  v.  Quhin,  101  Has*.  Ht 


Disr.zBabyCoOgle 


ABXAmu  SDFUMB.  CODBT. 


existence  or  noiiez1it«ic«  of  kdj  statute.  It 
1b  Bimply  the  common  right  tbat  every  one 
hM  to  recwver  the  value  or  bis  pTopertj  when 
wronefully  taken.  The  pUlntifla,  if  they 
owned  the  goodo,  could  have  sued  HcGulre 
and  the  ehniff  end  the   defendant*  Jointly, 


If  they  desired,  or  either  of  them  leparatBlT. 
Lot^og  r.  Murray,  TO  U.  8.  8  Wall.  1»,  18 
L.  ed.  181.  The  only  Inue  In  this  coa- 
troverey  that  was  really  omiteated  Is  whether 
plaintiffs  owned  the  gooda  levied  on  nndw 
the  HcGulre  Attiohment.    Their  claim  ti^a 


And  a  tiBottec  mode  while  the  vendor  wm  fn- 
BOlveot  or  Id  aontemplatlon  of  ImolveDoy.  tbe 
[ttjinent  Cor  vblob  WW  made  with  ■  view  to  give 
preferanoM  to  the  tnuuteree  dtrt  other  oredlton, 
tbo  trantfeiee  bavlat  reannable  csii«e  to  believe 
that  the  vendor  wMlnsolventor  la  oontemplatloD 
.  mnihortna  tbe  Jurr  la  inter  " 


tfthe»«lRi>M«DlODirtline,UHiBelentM 

B  flndlnr  that  it  was  made  with  hitent  to  defraud 

oreditort.    Evans  T.  Sims,  8tHDn,8M(UH). 

And  •  parataasa  1^  one  who  had  rsuonatde 
cause  to  teUeve  that  It  was  tbe  vendor^  Intent  to 
oontravene  the  iDeolveat  laws  would  Im  void  al- 
tboDch  the  beoeflt  ot'theptererenoetbei«br>n* 
traded  mlsbt  innra,  not  to  hlmenlf.  bat  to  aoother 
and  wholly  bonaDde  and  Innocent  etedltot,  who 
by  teason  othlf  InnooeDce conM  retain  tlw  pay- 
meat.    Oaftsv.  BeMra,«#lbN.I»ann. 

Bo,  •  monsaite^ven  by  an  Insolvent  oorpoiatJnn 
to  secu>«an  eziathw debt  wttii Intent  topiefera 
oredltor  who  has  reason  to  believe  that  the  oor- 
poraUon  is  Insolvent  and  that  a  prefeieiite  It  m. 
tended  In  fnuid  of  tltelosolveney  law,  made  within 
four  months  ol  the  BUnBOl  a  petition  In  Inaolveik 
ey.lsfaivalid.  aay v.Toirie,mUa.Mawn. 

And  a  noncage  given  by  a  blUns  debtor  wltUa 
tonr  months  ot  hH  Insolvoney  to  a  nortsacee 
koowlnv  hi*  oondttloa  or  bavtiw  reasonable  oaoee 
to  suspect  It,  Is  lovalld  under  Um  laws  of  Vermont 
prohlUdor  a  oanv«Tnnae  by  a  debtor  to  a  oredltor 
wtltatn  tour  months  ot  Ineolvenay  where  the  ored- 


or  In  oontemplatlon  of  Insolvency.    Knower 
Haines,  n  BM.  Bep.  BU  (]S87). 

And  e  mortgaseexeooted  by  an  Inaolrant  debtor 
with  Intent  to  preftr  a  oredltor  who  has  reaaouable 
oaoM  to  believe  hfan  to  be  Insolvent,  end  knows  It 
to  have  been  made  hi  fnud  of  the  beahruptoraot, 
■nd  who  for  the  porpoee  ot  avadlnr  that  aot  oon- 
oeals  and  witbbuids  tbe  mortoase  from  reoord  tor 
■eveial  mooCba.  Is  voM  under  tbe  bankruptcy  not, 
though  exeonted  more  than  two  monthi  before  the 
flUng  of  a  iMtltlpn  In  faankrnptoy  against  the 
mortgagor.  BlennerhasHn  v.  Sherman,  US  U.  B, 
Xn,  SB  L.  ed.  torn  (168!). 

And  in  Forbee  v.  Howe,  UB  Ham.  US,  ■  Am.  Bep. 
ta  (IBK),  an  Initructlan  tbat  If  a  creditor  had  lea- 
Booable  OBuse  to  believe  that  hi*  debtor  «a«  In. 
solvent,  and  « l::h  that  knowledge  took  nearly  all 
his  property  lu  aeeure  bImeeU  at  the  same  time 
knowing  thai  the  law  required  that  his  property 
■bonld  be  divided  eqnaily  among  bta  oredltora.  It 
would  HO  far  towards  snpportlpg  tbe  Interenoe 
that  he  had  reasonable  oanse  to  believe  that  tbe 
debtor  i  Die  Dded  tbe  mortgage  as  a  preferenoe.  Is 
not  DbaoitouB  to  tbe  objection  thstltls  In  tlie  na- 
ture of  a  Cham  wllh  reapeot  to  matters  ottaot. 

So,  a  obatiel  mMtgage  made  bo  oesr  lo  point  of 
tlnetOBOasalgDmentasto  be  eviaeotlr  apartor 
the  purpose  eootemplated  and  a  part  of  the  unie 
tranwotlon.  taken  with  knowledge  of  the  (□- 
■olvenoy  ot  the  mortgagor.  oonaUtulee  an  illegal 
81  L.  K  A. 


Hetoeman  ▼.  Hart,  SB  Hleh.  M  (UNI. 

And  when  an  Insolvent  at  hu  own  tnatanee  and 
eon  venienoe,Tolant«rlly  gives  his  oredltor  sauurMj. 
Itls  a  Buaplolons  olroumstance,  and  U  foDowM  In 


oumstaneea,  that  both  were  oontemplated  and 
should  be  deemed  in  law  one  tmnaactlon,wltbbi  the 
prohibition  ot  How.  lUIA.)  Stat,  inas,  Invabdaa- 

KelloggT  Boot,aFed.Bap.«(Uen. 

But  an  IndemntCy  mortgage  ezeou  ted  )i7  a  dsMor 
tor  an  honest  purpose  the  day  ttetore  he  makes  a 
general  asdgnnient  for  the  beDefltotbaaeditoa 
b  not  invalidated  theraby.   Boot  t,  Harl,  01  Hloh. 

mam). 

And  ebattel  mortgages  made  and  d^rerad  by  a 
falling  debtor  to  seoura  valid  and  honest  dcMa 
wlthont  tiand  In  fact,  two  days  In  adranoe  ot  an 
assignment  tor  tbe  beneUt  of  oredltots.  do  a 


Btatnte  providing  that  all  am^ments  tor  oredtt- 
otsahallbevoid  uoieasthe  tame  shall  be  wUhoui 
preferenoe.    Soot v.Potter,BBlCleb.«a(IB8n. 

Tbetaotthat  a  ahattel  mortgage  was  exeonted 
bntafewbonnpravloaata  themaUng  ot  an  aa- 
slffomBnt  by  tbe  mortgagor  tor  ttw  beneflt  of 


wUl  entitle  the  asBtgnea  b 
as  a  part  of  the  aadgned  i 
mem' ft  U.  Bkg.  Od.  at  Neb.  4U  OBiei. 

So,  payment  ot  adebt  by  an  inaolvant  drtitor 
cannot  be  regarded  a*  a  forbMden  pretenoee 
onder  the  national  baokruptoj  aot,  nnkeB  tlw 
debtor  Intended  thereby  to  give  a  prefOreace  aad 
thaoredltoi  had  reasonable  cause  to  believe  him  to 
be  insolvent.  Stewart  v.  HopUos,  SO  Ohio  St.  SQl 
(IBTSI. 

that  ad 


tbathedUitwia 


party  U 

It  had,  at  that  time,  r 


be  loBolveot,  and  Qmt  the  oon waooa  was 
madelnfreudotUMprovlBlonaf  the  aot.  Foibea 
V.  Bowe,  1«  lism.  tiS,  8  Am.  Bep.  m  OSen;  Hk» 
V.  Helendy,  41  Iowa.  SBt  rUTSl;  Banman  v.  Cunnlnr- 
bam,  18  Minn.  tW  lUSt);  Hays  v.  Frjtton.  87  U.  B. » 
WalL  lU,  £2  I^  ed.  88S  0X0. 

And  a  mort^aiM  made  by  an  insolvent  wtthln 
two  months  previous  to  the  filing  ot  ibe  petttton  In 
bankruptcy  against  bim  npon  the  argent  reqncet 
of  a  creditor  Is  valid,  wbere  besappoaed  he  eoold 
go  on  and  pay  hla  debts  aod  did  ooi  at  any  ttmeln- 
tend  toaMdgnoreipeottobeprooeededsmlostln 
bankruptoy.  Dow  v.  Sargent,  15  N.  H,  UA.!!  Am. 
Dea  684  ilSU). 

And  a  mortgage  for  an  actnal  bona  fide  loan  tn 
the  ordinary  course  of  budnem  it  not  avoided  by 
Maryland  act  of  ISBD,  chap.  8H.  prohibiting  prefer- 

eoeea  by  merchants  wbo are  I — ' '" 

plaiing  In Bolveucy. saving  U 
fide  loaned,  wbere  there  Is  nothing  to 
tbe  mortiiaane  knew  the  mortgagor  was 
or  In  comcemplatlon  of  Insolvency,  or  of  any  at- 
tempt on  hit  part  to  hinder,  delay,  or  defrsud  hto 
Tey,  TOMd.  lU  OMl- 


rfbyGoOglC 


UM  am  V.  Woon  MB 

vpaa  tbe  Inatramcat  aucntod  b;  Jodm  A I  of  Um  oua,  Mem  to  state  Ealrlj  tha  dllferant 
Falton.  and  Uiali  title  dependa  upon  ita  In-  propoaltloiu  of  law  to  vlticb  Um^  relate, 
tenlLj.  and  to  be  froe  from  error. 

Tbe  diffaraut   lastraotlona  glTen   at  tbe  |     Wo  do  not  Sod  aaj  lareialble  error  in  tbe 

request  of  both  parties,  tbat 

leoord,  but  are  not  copied  li 


_•  ftTSD  I>r  adabtortoaoredttor, 
oorerlnir  all  of  aatookol  menAaDdlae.  Ut«  debtor 
hurtog  Mber  prapolr  before  beiag  tuaolveot.  Is 
not  iQTBildated  bj  S.  C  Qeo.  Stat.  I  SOU,  tn*alldal- 
iDg-  a  dlspoattloD  of  bli  property  bj  a  debtor  i 
to  aire  ■  piererenoe  to  ooe  or  more  ot  hit  orodlior^ 
vtteKDettberthefeodorDOiUiepunihMerhadaiir 
■nspiclon  tbat  tbe  veodor  traa  hiaolTetit,  Welu 
Poller.  B  FM.  Bep.  W  iUn>. 

Nor  li  It  lovalUaled  br  tbe  raet  Out  tbe  aseot  to 
*bon  oame  lb*  Bortnvred  stank  of  voote  Is  < 
rted  knew  ot  tM  iMOlvaoar  of  his  prluolpal,  «t 
oetcbeTttaeTDOrtfmiOTnortbBnoHmeebad  anj 
■mplolon  of  It.    IMd. 

And  a  ohatiel  moHnwe  glvtn  in  oonslderBUon 

□t  ao  actual  boos  Udeadranoeby  tbe  mort 

vltlioat  knowlcdce  of  tbe  loKdrenoy  of  tbe 
lacoT  or  of  anj  Intentlan  on  bk  part  to  defeat,  de- 
laj,  or  binder  bli  oredtton,  li  not  Inralldaied  or 
■fleeted  br  tbe  siatote.    Campbell 

OiD.  8.  a  «fi  (usa. 

And  a  mortsasaexaaiiled  braal 
with  intent  to  aeoura  and  prefer  one  oreditor  over 
otbereiOOTerlDr  a  lanre  portion  of  bis  property,  it 
not  r^  nader  the  Bonth  Carolina  aastEnmeDt  act. 
een.  BtsL  ■  tOll.  HasoTem  T.  Blobaid.  n  B.  C  STl 
(IW). 

SOi  aoredltorisnotpieTeDteiKroiDtaktnffteoiir. 
Itr  by  moTlvage  or  olberwise  from  an  InsolTent 
debtor,  wltb  knowledge  of  hit  Ooandsl  weakaesa, 
by  How.  (Hlab.i  Btat.lB7W,  probtbttlDB  preferenoes 
Id  oommon-lBW  sstlffnaieDta,  so  loorasibeoredltor 
has  DO  Dotioa  oc  knowledge  tbat  the  debtor  con- 
lampJatee  maUng  an  atrivnownt,  bot  Uie  aeoorlty 
must  be  Kiteo  St  the  Inatanoe  of  tlie  oredllor, 
ba  dalr  dellverad.  and  ha  moat  liare  no  ootioe  or 
kDOWIedge  ot  oaf  ftaodulrot  porpoae  within  the 
mesDlOK  of  tbe  statote.  Kfilogt  r.  Boot,  tt  Fed, 
Bep.  StS  (ISSfii. 

ADd  a  mortgaae  idvta  bj  an  Inaolventflrm  in 
BDUdpallon  ot  an  astlgniiient  to  oartain  caedUon 
open  the  Arm  pnmntr.  Wblob  to  soocpted  Id  pay- 
ment or  ■■  security  for  Jott  and  valid  debia  with- 
out knowlrdKeot  snob  intended  aarianmenl^  is  not 
InudulentasapratereoaeinthelrhTar.  Sweetaer 
V.  Bl«by.  SB  Hlob.  U  (U8B1, 

And  mort«B«ea  streo  bf  a  falling  debtor  tor  a 
bona  tide  indebtednen  to  the  fnli  amount  oamed 
hi  tbe  reapectlTa  Inatruments  sre  not  Inraltdated 
K  Illegal  prefprencas  where  none  ot  tbe  moruaaces 
knew  St  the  time  they  were  exeouted  that  tbe 
mortosgor  was  Inaoireot  or  oootenplated  iiiaol- 
TtDcr.    TieldT.  nBher.e5Hk>h.H»(1«87l. 

80  ■  mtnvajra  by  a  debtor  to  a  oredltor  Intended 
to  Mcure  tbe  crpdltOT*B  olalm  will  not  be  sat  aiide 
under  the  Louleiana  atatute  as  alvtns  an  lUersl 
preterenoe  whete  there  la  ootblnR  tosbow  that  tbe 
mortravere  knew  or  believed  that  their  debtor  «■■ 
anable  to  pay  his  debta  aod  Bonsbt  to  give  tbem  su 
nowsTTsnubie  Bdianlsge.  Barrett  v.  His  Credl- 
ton.  1  Bob.  it^.l  «H  ilSiai. 

And  ■  mortsBve  aiveo  by  a  woman  whoae  busi- 
ncaa  had  been  mostly  sUBpendrd  during- the  time  ot 
maklnKobaDBesandlmproremeatalnberbulldlnga, 
upon  tbe  teoeipt  uf  a  sum  of  money  puiauant  to  a 
prerlout  arrsosement  stler  which  ibe  lieaanie  lo- 
•olvent,  doee  not  necessarily  require  an  Inference 
that  ibe  onureyanre  was  given  or  reoelred  with 
fraudulent  Intent  within  the  UassaahnaetUriiatule. 
wbtte  at  tbe  time  she  expected  lo  ooptlnueand  the 
TcndoT  had  reason  to  believe  that  It  had  been 
ai  L.  it  A. 


profltable.  and  tbat  die  woold  be  relieved  from 


The  faot  that  a  parcbaaer  had  ni .    „ 

tbe  tnaolveney  of  bis  vendor,  or  that  be  intended  to 
sell  10  htm  aa  a  preferenea,  however,  caooot  avail 
to  protest  him  under  Md.  Code,  art  41,  HO,  81,  gnf 
vkilns  that  pretemioBa  diall  be  deeoicd  an  act 
of  InaidveDoy,  aitd  tbat  upon  the  adJudKuloo 
therein  provided  for,  all  tbeestate  an  '  * 

ab$U  be  devested,  and  t1 


Nat.  Bank,  K)  ltd.  US  (UW, 

But  a  ntort^afts  not  tollowed  .  _ 
meot  wHhIn  ninety  day*  is  good  as  against  oredllon^ 
thousb  the  debtM  was  Insolvent  at  tbe  tbne  to  the 
knowledge  at  (he  grantor,    Hagovem  v.  Blobard. 

tT&amiinei. 

And  aoonvaranoebrafalltDgdebtorwttbavlew 
to  InsolTeiMiri  to  a  oredltor  who  aoeepted  It  with 
knowledge  of  tha  oinnimstanoea  sad  a  view  of 
■eourlag  a  preferenoe  over  other  eiedltota,  is  not 
invalid  as  against  a  levylnfr  oredltor  under  the 


within  sixty  di^ 
Boatb.  10  Oonn.  15  ilMt). 

And  a  transfer  ot  a  promlsaory  note,  made  by  a 
debtor  10  a  creditor,  to  whom  be  was  Indebted 
more  than  the  smonnt  of  tbe  note,  when  be  knew 
tbat  bis  failure  was  nnevoidable,  with  Intent  to 
prefer  the  oredltor,  lanota  fraud  upon  tbe  bank- 
mptoyiaos  where  tbe  debtor  Is  not  adjudged  a 
bankrupt  within  tbiaa  moDtha  tbeieafter,  Alex- 
ander V.  Gait.  ■  Fed,  Bep.  MS  HBSD. 

Nor  are  a  Judgment  and  a  levy  tbereimdar  upon 
the  properly  of  an  Insolvent  debtor  Invalidated  by 
the  fact  that  the  lodgment  oredllor  knew  of  tbe 
Insolvent  oondlUon  of  the  debtor,  and  the  lien 
thereof  will  not  be  dlspiaoed  by  subsequent  pro- 
ceedlngi  In  bankruptoy  though  oommenoed  within 
four  months  ot  tbe  levy  of  tbe  exeouClon  or  rendi- 
tion ot  tbe  judtrmeat.  Wilson  v.aty  Bank,  31  U. 
S.  17  Wall.  ITS.  a  L.  ed.  IS  (inSJ. 

Andsoloog  asaoorpoiatloniaarolDK  oonorm 
engaged  hi  tbeuonduoiof  Ita  buslneas  for  whkih' 
Uwasomolsed,aiidi>ot  known  or  believed  to  be 
Insolvent  by  Its  oBcera  and  managers,  with  asseta 
ezceedlag  its  llsblllilee  by  many  thousand  diillaca, 
however,  it  Is  not  In  suoh  a  state  ot  iDsolreooy  aa 
wlU  preclude  a  oredltor  from  taking  a  mongam 
upon  Ita  property  to  seonra  Ita  debt,  though  It  sub- 
sequenily  tnms  out  that  It  was  In  (sot  unable  to 
pay  tta  debts  sod  the  debt  was  one  tor  which  tbe 
director*  were  mcurtty.  Sabin  v.  Ooliunbia  Blver 
Lomberk  F.Co.ttOr.  It  (10081. 

80,  It  Is  not  enongb  that  a  oredltor  has  tome 
cause  to  suspect  the  Inaolvency  of  bis  debtor  In 
order  to  In valldBte  a  security  taken  for  bis  debt, 
under  the  bankruptoy  act;  he  must  have  such 
knowledge  of  suoh  faota  aa  would  Induoe  a  reasou- 
able  belief  of  hk  debtor>B  Inaolt-eooy.  Grant  v. 
First  Nat.  Bank,  IT  17.  B.  80,  M  Ued.  m  QSni. 

Andaoredltoi  ■ 

tranarer  to  him  of  a' part  of  his  pro) 
valid  aa  a  fraud  upon  tlie  bankruptoy  a 

~  ~  Is  brouaht  to  bis  nntloe  ro- 
Bpectlna  the  atlalrr  and  pecuniary  condition  ot  the 
rleblor  as  would  lead  a  prudent  business  man  to 
unable  to 


Google 


m  A»g*iii*»  Bui 

Wa  Me  but  UHle,  If  UTthiag,  la  Um  evl- 
denoe,  that  eren  tends  to  eebiblfah  fnud ; 
bat  at  the  ume  time  we  do  not  undertake 
to  nj  Uiat  then  U  atMolutelj  no  evldenoe  of 
that  kind. 

The  iQth  lutTuotlon  asked  bj  the  plalDtlfta 
■hould  have  been  given.  It  1«  not  a  fraud  (or 
one  creditor  to  tij  to  keep  another  from  flnd- 
Ing  out  about  a  trade  that  he  1b  seeking  to 
make,  for  no  other  purpme  than  bis  own  pro- 
taction. 

In  regard  to  the  30th  ioBtruction  asked  bj 
tUe  apMllant*.  sod  refused  bT  the  court,  we 
deem  ft  sufflolent  to  say  that,  in  our  opinion. 
Its  refusal  was  not  error  of  which  Uie  ap- 
pellanteouioomolBln.  A  proper dispoaltlon 
of  tbii  caae  can  be  Mrived  at  by  fairly  con- 
struing the  acts  of  the  parties,  without  stop- 
ping to  discuss  the  legal  conaequences  of 
secKt  motfres  of  mere  intent,  not  acted  upon 
or  carried  out. 

The  Slst  Instmctioii  asked  by  the  plain- 
tifts,  Mid  the  9Ui  glren  by  the  court  at  the 
request  of  the  defendants,  both  relate  to  the 
effect  of  the  statement  that  Jones  &  Fulton 
claim  tbe  repreeentatlvea  of  the  plaiDtiffs 
nude  In  regard  to  their  money  In  bank  and 
their  accounts.  Without  dlscuBSinj;  either 
of  these  instrnctiona  In  detail,  we  are  ot  the 
opinion  that  the  purchasers  were  under  no 
oblfKation  wbaterer  to  take  tbe  money  Id 
bank  on  Uielr  debte  Instead  ot  tbe  goods : 
nor  did  tbe  futare  disposition  of  tbe  money 
or  accounts  concern  them.  If  their  debts 
were  bona  flde,  tbey  had  a  right,  under  the 
law.  to  collect  them,  either  In  money  or  prop- 
erty, however  disastrous  the  consequenoes 
might  be  to  others.  Although  Jooes  &  Ful- 
ton, at  the  time  they  sold  to  the  plaintiffs, 
may  baTs  intended  to  defraud  their  other 


(  OouBT.  Jam.. 

creditors  bj  approprittlng  to  their  own  nse 
tbe  money  and  account*,  and  althoagb  the 
purchasers  may  hare  known  of  this  Intention, 
their  purchase  caaid  not  be  defeated  on  tbat 
account  alone.  Such  was  tbe  decision  ot 
this  court  in  Wood  v.  EeiO.  DO  Ark.  49& 
If  the  purchasing  creditor's  debt  Is  b 


motive  or  design  that  the  debtor  may  hsTe 
or  entertain  as  to  his  other  cndltora.  Bat 
be  will  not  be  permitted  to  protect  blnuelf 
by  aoT  fraud  to  which  be  la  a  patty.  Fraud 
cuts  aown  everything,  and  no  claim  or  title 
can  rest  upoD  anv  soch  foundation.  So,  in 
tbis  case,  If  tlie  aispositioD  of  ttko  money  in 
bank,  and  the  aooounts,  or  eitber  of  tliiem, 
came  up  for  discussion  while  Degotiatl(»s 
were  pending,  the  plaintiffs  or  tbelr  repre- 
sentatives might  well  have  said  to  tbe  Tend- 
ors :  "We  are  not  concerned  with  that  prop- 
erty. We  care  nothing  about  It,  and  your 
disposition  of  It  Is  not  material  to  lU. "  The 
law  would  not  attach  any  fraud  to  aach 
words,  or  to  any  expressions  of  slmilaj'  Im- 

The  11th  Instruction  given  at  tbe  requen 
of  tbe  defendants  was  clearly  erroneooa. 
There  Is  nothlnK  In  any  part  of  tbe  record, 
either  In  tbe  bin  of  sale  or  in  tbe  oral  evi- 
dence, disclosing  snv  feature  of  an  aaalgii- 
ment.  When  the  appeHants  accepted  the  bill 
of  sale,  the;  were  bound  by  Its  terms,  and 
were  liable  to  everv  creditor  whose  debt  was 
assumed ;  and  that  Ilabil  ity  was  in  tto  mai 
dependent  upon  Uie  disposition  of  the  si 
of  goods. 

For  the  errors  Indicated,  the  ewMe  i*  rt- 
verted,  and  remanded  for  a  new  trial. 

Wood.  J.,  being  dlsqu&lifled,  dldnotalL 


I  Uier  D 
DuuneB.  Toof 
ed.  1«1  (1871). 

Bot  [KaltlTe  kiiowledi«  OD  the  partota  oredltor 
of  tlM  iDSoIvencr  of  hia  debtor  need  not  be  eetab- 
Iltbed  Id  order  to  mvalidaia  a  nle  by  whlah  be  la 
CiTenapreleienoe^  Proof  of  etTcumatBDceatend- 
taw  (p  produoe  a  stronr  Impresalon  that  be  was 
awaraolitlstufflelent.  DeBlBDov.HarttD.SRob. 
(U.iaKJBOi, 

So,  a  eredttor  irbo  takes  voodt  from  hia  debtor 
in  payment  of  a  pre- axlMdur  debt,  and  aaauniM 
tlie  payment  of  other  debts  to  the  debtor  la  an 
woooat  Rreater  than  bia  owo,  wltb  the  knowledge 
that  tbe  iebtor  had  nearved  from  the  stock  e( 
coods  sold  the  anunmt  exempt  to  him  by  law.  Is 
diarssaUe  asmatter  ot  law  with  notloe  at  theex* 
iMenoe  of  other  oredltonof  the  debtor.  Chtpmao 
V.  OleonOD,  (8  AM.  fSB  flStn. 

And  that  (he  indebtedoeas  of  an  Inaolvont  to  a 
eredltor  for  wbkib  he  makes  a  transrer  ot  property 
was  overdue,  and  tbal  the  oredltar  bad  been  preae- 
fng  him  for  payment  wlthont  auoocea.  and  tbst  hIa 
obecka  drawn  In  tlietrfaroT  had  been  diabooored, 
and  be  was  negleotliis'  his  buslnees  and  runoln? 
behind,  to  his  knowledse.  and  that  he  knew  of 
other  lodebtedneee  but  did  not  know  how  much 
and  that  the  sola  to  him  waa  not  Id  the  remiler 
oourse  ol  tmalDess,— ere  loflloleiit  to  charge  him 
with  notice  of  tbe  tnlent  of  the  Insolvent  to  prater 
him  eontrory  to  tbe  loovlslona  ot  theloBolvent  aou 
Holeombe  v.  Shrmanntraot,  U  Ulnn.  SSTilseii. 

So,  a  transfer  of  property  made  by  a  debtor  to 
Ma  oredltor  not  Id  tbe  ordinary  oou  t«  of  bualnesa 
81  L.  R  A. 


la  prima  fade  fraudulent  wfthln  tbe  m 
tbe  Oallforola  loaolveooy  aot.  and  an 
oharse  the  transferee  with  notloe  of  the  InaolTeaey 
ottbevendor.    Oodriey  v.ltlUer.  »  GbLUOOMX. 

Ad<1  a  trnufer  made  by*  debtor  to  hk  creditor 
on  Sunday,  which  la  aooepted  wttboot  exanptlOB 
with  knowledge  that  tbe  delitor^  proper^  had 
been  elmcbed  on  the  pteoedlos  day,  and  that  ma- 
other  attaohmeot  was  eipeoted.  Is  not  a  txansfer 
Id  the  ordinary  cotnse  of  buslneaa.  and  tbe  tisna- 
leree  will  be  oharged  with  notloe  of  tbe  TeodcBra 
Insolvenoy  and  with  an  Intent  to  bfoT 
defraud  Us  other  eiedlton.    IbU, 

And  a  tianafar  by  a  debtor  to 
Horot  nla  book  aooounta.  inacl 
drawn  by  the  debtor  on  bla  debtora,  le  ai 
nwntODlof  tbe  oidloarr  oonree  of  buslota  within 
tbe  meanlncof  thetOBOlvBDoy  aot,aod  lB[v1maiaele 
evidence  i^t  tbe  ttaosferee  bad  reoaonable  oaue 
to  beUeve  that  tt  was  nude  to  prevent  tbe  debtor^ 
property  from  comlnr  to  Us  asalKoee  In  Inao)- 
vency.  tVeshbum  v.  Huottorton.  TS  OaL  SIB  (18801. 

And  money  paid  byadebtor  witfa  tnceot  to  itre- 
feraeredHoreanoot  bsteooveredbr  AedebiorH 
amisnee  under  Maaaaohiiswtta  aiatate  of  IML  chop. 
U4,IS,proTldlDKfor  tbe  recovery  by  the  asslsDee 
of  an  Insolvent  debtor  In  speollled  cuea  from  a 
oredltor  ot  auch  debtor,  property  aaalrned,  sold. 
tianirened,  or  oonveyed  to  tbe  creditor  with  In- 
tent to  gives  praterenoe  for  tbe  t-mlue  thereof 
though  tbe  credkDralBO  purcbeaed  yoodaof  tbe 
debtor  at  that  time  knowlDg  him  to  be  Inaoivcnt- 
Wall  V.  I^kln.  18  HeL  MB  0817). 
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PMMmTLTAKU  Oo.  T.  HoCun 
OHIO  8UPRKHB  COUBT. 


PBNKeYLVANTA.    COMPANT.   itf*    *» 


Junes  HoCAXH. 
(H  Ohio  St.  lO.) 

•1.  TlMCWMna  WMMiblrafthlartat* 
Iws  Mitborttar  to  pTAMTiba  the  olnnun- 
■taDow  tbit  aball  coDtUtole  prima  IwHe  erldenos 
at  m  fact  In  Mue  In  ui  aotlon  on  trial  Id  Qm 
cxnirta  of  tU*  UMtn,  wbetbaf  the  oauw  of  ao- 
UoQ  towblobit  iriatea  atowwUhln  or  wRhant 
tbe  tnritorttl  HmlU  ot  tbe  itat*. 

a.  The  prorlaioB  af  Um  Maeond  ■weUoa 
oftbe  »«t  of  April  «,  1890  (W  Ohio  tan, 
US),  wbkili  proTlde  that  when  eerUlo  "detsota 
aball  be  made  to  aiipaar  In  tbe  trial  of  anr  wuon 
intbooounaof  tfato  •tate.brousbtbj-auata  em- 
plOTM  or  tali  lecal  r 
nllroad  inrporalloD 
aaob  Injuries  so  reoel 
taale  evldenoe  pf  Degllsenoe  od  tfae  part  ot  such 
oorporatlan,"  appllee  to  all  railroad  oompanies 
any  iMit  or  whose  line  o(  rallvar  extendi  Into 
tbii  nate,  whether  the  Inlurr  oomplalDed  of  wM 
i«otfTed  wltUQ  01  wltfaouttbe  etaia. 

(Jaouarrll.UML) 

ERROR  to  tbe  Circuit  Court  for  Halu»iiDg 
County  to  r«Tiew  a  judgment  rerenlng  a 
Judftmeut  ot  tbe  Court  of  CommoQ  Flens  in 
UTOt  of  defendant  in  an  action  brought  to  re- 


Btat^aent  b7  Bnhdbiii7>  i-  ■ 

On  tho  7tb  A&y  of  Haj,  ltJ90,  the  defendant 
In  error,  who  waa  a  brakeman  in  the  aervlce 
of  the  plaintiff  in  error,  In  attempting,  InUie 
atate  of  Peons; Ivnnia,  to  bcMra  one  of  iU 
moving  cars,  put  his  foot  In  a  stirrup  that 
wae  Buapended  from  the  alll  of  the  car,  and 
lued  aa  a  step  in  mountlne  the  car;  the  Bttr- 
mp,  or  Btep,  yielded  to  the  preHure  of  bla 
foot,  causing  him  to  be  thrown  under  the 
osr,  wberebj  a  wheel  of  the  locomotive, 
which  was  backing,  ran  over  one  of  his  legs, 


ot  tbe  defandaot  in  error  had  beat  introduced, 
tbe  plaintiff  In  error  mared  the  court  of  com- 
mon plea*  to  take  tbe  caae  from  the  Jury  and 
to  render  a  Judgment  In  Its  t^voi,  which 
was  done.  Thereupon  the  defendant  In  error 
carried  the  cause  to  the  circuit  conrt  to  re- 
verse tbe  Judgment  of  the  court  of  common 
pleas. 

The  circuit  court  reversed  tbe  judgment  of 
tbe  court  of  common  pleaa  on  the  sole  groond 
tbat  tbe  act  of  April  3.  1690  (87  Ohio  Lswa, 
149) ,  was  applicable,  b?  force  of  wblcb  the 
fact  that  the  fltlrrup  was  defective  made  a 
prima  facie  case  of  negligence  against  tbe 
railroad   company.     The  railroad  company 

•Beadnotee  br  tbe  Comr. 

Nora,— ForllluHratlnn  of  power  ot  iesislature  Id 
make  rule  aa  to  prima  laole  evidence,  aee  a.ao 
Wooten  v.8tate(Fla.)lL.  R.  A. OB, 
91  L.  R.  A. 


tberenpoo,  broa^t  the  came  to  this  oourt  to 
reverse  tbe  Judgment  of  the  circuit  oourt  and 
reinstate  that  ot  the  conrt  ot  common  pleas. 

Mr.  A.  W.  Jonea  for  plaintiff   la  error. 

Mtitn.    CaiT    *    Bojrlo,    Q^mm    F. 

Att«I,  W.  T.  Otbaon,  and  K.  B,  mumkr 

for  defendant  in  error, 

Brmdhnrj,  3".,  delivered  tlie  opinion  of 
tbe  court : 

The  only  queatlon  arlilnc  npon  the  fecwd 
of  Bufflcient  Importance  to  M  worthy  of  ex- 
tended oonalderation  1b  whether  tbe  act  of  the 
general  assembly  of  this  ;tate,  paased  April 
3,  1890  (87  Ohio  Uws.  149),  is  applicable  to 
tbe  case  or  not,  tbe  injury  complained  of 
having  been  sustained  beyond  the  limits  of 
this  Btafe.  It  was  contended  In  argument 
that  the  railroad  upon  which  tbe  plaintiff 
below  was  injured,  lay  wholly  outside  tb^ 
state.  The  record,  however,  discloses  that 
the  railroad  company,  at  the  time  and  before 
the  accident  occurrnl,  was  operating  a  rail- 
road running  from  Toungstown.  iathiaatate, 
''  ~  point  within  tbe  state  of  Pennsylvania, 
In  connection  therewith,  a  branch,  4  ot 
S  miles  long,  on  which  the  accident  occurred, 
connecting  the  main  line  with  certain  coal 
mines  from  which  It  transported  ooal  to  the 
main  line,  and  thenoe  in  different  directions 
over  the  latter  to  market ;  and  that  In  the 
discbarge  of  his  duties  as  servant  of  the  rail- 
road oompanv,  the  defendant  In  error  passed 
in  and  ont  of  the  state  of  Ohio,  on  the  main 
line,   as  the  exigencies  of  tta  buslnese  re- 

Tbe  3d  section  of  the  act  In  question  (87 
Ohio  Laws.  14B)  prescribes  tbe  effect  that 
shall  be  given  to  evidence  which  establlsbea 
a  defect  in  the  locomotives,  cars,  machinery, 
or  attachments  of  certain  railroads,  Inactions 
for  injuries  to  Its  employees,  caiued  bv  such 
defects ;  and  declares  that  when  such  aefeots 
are  made  to  appear  the  same  aball  be  prima 
facie  evidence  of  negligence. 

There  can  be  no  doubt  respecting  tbe  gen- 
eral power  of  a  state  to  prescribe  tbe  rule*  ot 
evidence  which  shall  be  observed  by  it  judi- 
cial tribunals.  It  la  a  matter  concerning  Ita 
Internal  policy  over  which  ita  legislative  de- 
partmenC  aecessariiy  has  authority,  limited 
only  by  tbe  constitutional  guarantiee  respect- 
ing due  process  of  law,  vested  rights,  and  the 
InTiolability  of  contracts.  Oalumlmt,  S.  Y. 
A  T.  R.  Oo.  V.   Ehiek.  51  Ohio  St  146. 

In  TampUU>n  v.  Kratur,  24  Ohio  Bt.  054, 
this  conrt  held  that  "under  the  grant  of  leg- 
islative power  in  tbe  Constitution,  the  gen- 
enl  assembly  has  complete  control  over  the 
remedies  which  are  to  be  afforded  Co  parties 
tn  the  courts  of  Uie  state :  and  if  the  reme- 
dies provided  do  not  interfere  with  vested 
rights,  such  effect  must  be  given  them  as  will 
carry  out  the  Intent  of  the  law-making  pow- 

Tbe  rules  of  evidence  pertain  to  theremedy, 
_jid  usually  are  the  same  whether  the  cause  of 
action  in  which  they  are  applied,  arlaea 
within  or  without  the  state,  whose  trlbiuuil 
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!■  iDVMtlgatlng  tlw  futa  in  eonteotiaa  be- 
tween the  partlei  before  it.  Nor  iait  mMeriftl 
ia  thii  respect  whether  Uw  ptrtiee  ate  resl- 
denta  or  noiiTeddeDte  of  the  BUte.  Tbe  taw 
of  evidence  In  Its  ordlDary  opentioD  H  no 
more  alTected  by  one  of  these  const  dent  I  on  b 
than  by  the  other.  NoeitraUiTitorial  effect 
la  given  h>  a  statute  creating  a  rule  of  evi- 
dence by  the  Itat  that  the  rule  la  applied  to 
the  trial  of  a  cause  of  sctton  arising  in 
another  state,  or  to  the  trial  of  an  action 
between  parties  who  are  nonresidents.  If 
tbe  tribunals  of  a  state  obtain  jurlBdIction  of 
tbe  parties  and  the  cause,  It  will  conduct  tbe 
Investiestlon  of  the  facts  in  controversv  be- 
tween uiem  according  tt>  its  own  rules  o!  evi- 
dence, which  Is,  slmnly,  Ui  follow  Its  own 
laws  within  Its  own  borders.  This  principle 
was  followed  b;  the  supreme  court  of  Qeorela 
in  the  case  of  Biohnumd  it  D.  B.  Oo.  v.  ^il- 
eA<U,  mGa.  77,  an  action  quite  similar  to  the 
one  we  are  now  considering,  the  court  saj- 
ing:  "Touching  the  evidence  requisite  to 
mske  a  prima  facie  case  in  behalf  of  the 
plaintiff  below,  the  court  gave  in  charge  to 
the  Jury  tbe  rule  of  Isw  appllc&ble  tn  this 
■tat«  between  the  parties  wbere  tbe  action  Is 
against  arallroad  company  for  aperaonal  In- 
jury sustained  by  one  of  its  emplnyees  In 
consequence  of  tbe  negligence  of  the  com- 
pany .  .  .  This  was  correct  although  the 
Injury  sued  for  was  sustained  In  tbe  state  of 
Alabama.  The  quality  or  degree  of  evidence 
requisite  to  sustain  an  action  or  to  change  the 
buiden  of  proof  Is  determined  by  tbe  Isw  of 
the.  forum  and  not  by  tbe  law  of  the  place 
where  the  cause  of  action  aroee.  It  belongs, 
not  to  the  law  of  rights,  but  to  tbe  law  of 
remedy. "  The  court  of  appeals  of  New  York 
held  in  187S  that  "an  aot  declaring  any  cir- 
cumstance or  any  evidence,  however  slight 
primafacleproofof  afact  is  valid."  Howard 
V.  Moot,  64  N.  Y.  262.  The  cases  that  bear 
tn  some  degree  upon  tbe  question  aie  so 
numerous  that  it  Is  Impracticable  to  cite  all 
of  them.  Hay»  v.  Armttrong,  7  Ohio,  pt.  1, 
p,  248;  Parlatr  v.  SUrline,  10  Ohio.  357; 
Lem»  V.  MoStvain.  16  Ohio,  847 ;  QotAom  v. 
Pvre^.  11  Ohio  St.  641 ;  Matan  v.  BaiU.  2S 
U.  B.  13  Wheat.  870,  a  L.  ed.  660;  VaraarU 
V.  Waddet,  a  Yerg.  260;  United  State*  v. 
Qvinq/.  71  U.  8.  4  Wall.  S83.  18  L.  ed.  403 ; 
Long't  Appet^,  87  Pa.  114 :  RaHibone  r.  Brad- 
ford, 1  Ala.  813 ;  Holland  t.  Diekerton,  41 
Iowa,  807. 

Doubtless  it  wonld  be  competent  for  the 
general  assembly  to  limit  tbe  application  of 
a  rule  of  evidence,  created  by  it  to  causes  of 
action  arising  within  the  stale.  If.  there 
fore,  tlie  act  under  consideration  does  so  limit 
the  rule  of  evidence  it  establishes,  the  courts 
should  obserre  tbia  limitation.  Tbst  the  act 
has  three  sections:  The  first  section  pro- 
vides "that  it  shall  be  unlawful  for  any  rail- 
road or  railway  corporation  or  company  own- 
ing and  operating,  or  operatlngi  or  that  may 
hereafter  own  or  operate,  a  railroad  in  whole 
or  Id  part  within  this  state,  to  adopt  or  pro- 
mulgals  any  rule."  snd  then  denounces  with 
a  penalty  the  violation  of  Its  provisioni 

This  section  of  tbeetatute  attempts  tor  „ 
late  the  conduct  of  every  railroad  company 
or  GorporatioD  that  owns  or  operates  any  part 
8:  L.  R.  A. 


of  it!  line  within  this  stats.    The  ( 


to  its  commandments.  Itdld,  bowevet; 
extend  those  commandments  to  tbe  eitrem» 
limits  of  it«  Jurisdiction— possibly  beyood 
them— for  It  mav  be  true  that  altbough  ttia 
line  of  a  railroad  miy  extend  into  this  state, 
yet  the  general  assembly  may  have  no  au- 
thority to  inQIct  upon  It  penaltlea  on  ac- 
count of  acts  or  omlsslooa  occurring  else- 
where. If  this  be  so,  the  courts  in  construing 
this  MCtiOD,  might  hesitate  to  Imputo  to  the 
legislature  an  intent  to  usurp  an  autboilly 
it  did  not  poMeso,  and  wouid  not  do  so  un- 
less the  language  of  tbe  statute  should  be 
nnamblguous  in  this  respect.  In  terms,  this 
section  does  not  require  the  forbidden  conduct 
to  occur  In  this  state  In  order  to  incur  Uie 
penalty  tliat  It  denounces  therefor.  The  lan- 
guage of  the  section  is  broad  enough  to  in- 
clude seta  and  omissions  performed  or  omitted 


purpose  to  extend  Uie  relief  afforded  by 
tbe  act  to  the  full  extent  of  Its  authorlty- 

The  second  section  tn  forbidding  tbe  use 
of  defective  oars  and  locomotives  by  railroad 
companies,  refers  to  them  as  "such  corpora- 
tions" manifestly  including  every  corporation 
owning  or  operating  a  railroad,  any  part  of 
which  extends  into  this  state.  Here,  again, 
tbe  prohibitive  language  empln''ed  is  brnad 
enough  t4>  Include  acts  or  condnot  occurring 
In  other  states.  U  it  does  not  reach  them  we 
are  forced  to  conclude  that  this  result  is  quite 
SB  much  due  to  want  of  power  aa  to  absence 
of  purpose. 
In  tl  ■ 

r  the   ._  . 

sought  to  prescribe  the  rule  of  evidence,  be- 
fore referred  to,  applicable  to  Uie  trial  of 
actions  In  tbe  courts  uf  this  state,  brought 
by  employees  of  railroad  companies  on  ac- 
count of  Injuries  sustained  by  reason  of  de- 
fective cars,  locomotives,  machinery,  or  Xt- 
tachments.  it  approached  the  question  of 
procedure  in  our  judicial  tribunala,  over 
which,  aa  we  have  seen,  the  authority  of  the 
general  assembly  is  practically  auprerae. 
This  clause  of  the  statute  is  purely  remedial 
and  should  receive  a  liberal  construction. 


purpose  to  extend  tbe  remedy  to  all  actions 
of  the  character  named  in  the  act.  against  all 
railroad  companies,  and  no  sufficient  reason 
has  been  aaaigned  for  limltiDg  its  operation 
to  causes  of  action  that  arose  within  tbe  stale. 
Indeed,  It  would  be  somewhat  anomalous  to 
prescribe  to  the  courts  of  the  state  rules 
of  evidence  depending  upon  tbe  questions 
whether  tbe  cause  of  action  arnae  within  or 
without  the  state ;  and  an  intent  to  create 
this  distinction  should  not  be  imputed  to  ttte 
legislative  power  unless  it  is  fairly  infent>]e 
from  the  language  It  bas  used. 

That  language  Is  sa  follows:  "And  when 
the  fact  of  bh&  defect  shall  be  made  to  ap- 
penr  in  the  trial  of  any  action  In  the  courts 
of  this  state  brought  by  such  employee  or  his 
legal  representatives  against  any  railroad  cor- 
poration for  damages  on  accoiuit  of  such  in- 
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furies  n  received  tbe  Bsme  sball  be  prima 
Bcle'  eTlJeuce  of  DeKl'KeDce  on  tbe  p«rt  of 
«ncb  corporatlODi.  This  language  contains 
notblnx  tndicating  a  purpow  to  conane  the 
rule  of  evideace  it  creates,  to  cauaei  of  action 
that  should  arise  In  this  state.  On  tbe  con- 
trary It  expressly  eitendi  the  rule  to  "any 
action  in  the  courts  ol  this  ttate  brought  by 
■□ch  employee  .  .  .  against  any  railroad 
COTporation."  In  fact,  the  lauKuage  is  com- 
preheusive  enough  (o  apply  the  rale  to  a 
railroad  company.  In  this  class  of  actions, 
whether  any  part  of  Its  line  extended  into 
Ohio  OT  not,  and  If  th«  courts  of  out  state 
ehauld  acquire  jurisdiction  over  tbe  peraon 
of  a  railroad  company  whoae  Kne  lay  wholly 
without  the  state,  no  reason  is  perceived  why 
the  rule  should  not  be  applied. 
Judgment  afflrmed. 

Shanck,  J.,   dissenting; 

It  is  not  doubled  that  some  of  the  pro- 
Tlstons  of  the  act  of  April  9,  1B90  (S7  Ohio 
Iawb,  14d),  relate  to  the  remedy  In  tbe 
cases  contemplated,  nor  that  the  law  of  Che 
forum  determines  all  questions  relating  to 
the  remedy.  The  only  point  of  difference 
between  the  courts  below  and  between  coun- 
sel here.  Is  whether  tbe  language  nf  tbe  act 
referred  to  does  not  exclude  from  its  opera- 
tion caaea  in  which  the  canse  of  action  arose 
upon  a  railroad  lying  wholly  within  another 
state.  If  its  terms  do  not  permit  its  sppll- 
cation  In  such  case*  the  court  of  common 
pleas  did  not  err  in  Its  ludgment,  otherwise 
the  Judgment  of  reversal  in  the  circuit  court 
should  be  alBnned. 

Tlie  scope  of  the  act  is  expressly  defined 
in  the  ]Bt  section :  "  That  it  shall  be  unlaw- 
ful for  any  railroad  or  railway  corpowtior 
or  company  owning  aod  operatrng,  oroperat' 
lag.  or  that  may  hereafter  own  or  operate  a 
raiirvad  in  whola  or  tn  por(  t'n  thit  ttatt  to 
adopt.*  etc.      The  remaining   provisions  of 


The  Sd  section  of  tbe  act  creates  a  primi 
facie  presumption,  not  according  to  the  com- 
mon law,  in  favor  of  the  Injured  person. 
By  the  terms  of  the  section  it  affects  only 
"such  corporation,"  that  is,  a  railroad  cor- 


the  lection,  and  the  presumption  raited  do 
not  concern  railroad  corporations  generally, 
but,  bv  express  reatrictlon,  only  thoae  de- 
scribed in  the  1st  section. 

The  general  purpose  of  the  act  is  to  afford 
citiiensoi  the  state  the  protection  of  Its  pro- 
vbions.  Some  of  its  provisions  would  be 
void  if  an  attempt  were  made  to  apply  them 


tempted  to  make  them  so  applicable. 

To  hold  that  these  remedial  provfaiona  e 
applicable  to  a  case  of  tills  character  U  __ 
igDore  the  general  purpose  of  the  act  and  to 
'deny  effect  tn  the  language   by   whlc"-   "- 
opcralion  Is  expressly  restricted. 

Doubtless  It  would  be  the  duty  of  the 
I"  enforce  the  act  with  the  limitations  thns 
clearly  indicated,  even  it  the  reasons  for  such 
81L.R.A. 


limitation  did  not  appear.  Thoae  reasons, 
however,  are  apparent.  They  are  illustrated 
by  tbe  circumstances  of  this  case.  The  gen- 
eral pollcT  of  the  state  has  looked  to  the  re- 
lief of  suitors  from  the  long  and  vexatioua 
delays  which  all  recognize.  It  would  be 
ouite  remarkable  if  that  policy  had  been  in- 
terrupted by  a  statute  creating  a  preaumptltai 
in  favor  of  plaintiffs  not  afforded  elsewhere, 
and  Inviting  the  citizens  of  all  the  states  to 
enter  the  conrta  of  Ohio  tosecure  its  benefits, 
without  anv  conditions  except  those  whlt^ 
are  Impoaea  by  the  requirements  of  the  Coda 
as  to  service  of  Hummons. 

Whether  attention  be  directed  to  the  gen- 
eral purposes  of  tbe  act,  to  the  circumstances 
under  which  It  was  enacted,  or  to  its  ex- 
press provisions,  it  appears  that  the  gen- 
eral assembly  was  concerned  only  for  citi- 
zens of  the  state  and  that  It  has  taken  care 
to  avert  consequences  which  this  Judgment 
of  aflSnuBDce  Invites. 

Biirk«t>  J.,  dissents  and  concurs  In  the 
foregoing. 
Speu.  J.,  did  not  alt  in  the  case. 


HBTBOPOLITAN  NATIONAL  BANK. 
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against  a  bank  bjr  tb«  hold«r  of  a 

ctaenk  (or  refusal  to  pay  It.  unlea  the  obeok 
bBS  been  aooeptsd.  alcbougb  there  stands  to  tbe 
credit  ol  the  drawer  od  tbe  books  of  the  bank  a 
sum  more  tban  sutBoleol  to  meet  tbe  check. 

(JanuaiT  il.  im.) 

ERROR  to  tbe  Buperlor  Court  of  Cindn- 
DSll  to  review  a  judgment  in  favor  of  do- 
fendant  in  an  action  brought  to  enforce  pay- 
ment of  a  check.    Jfflrmtd. 


The  action  below  was  by  the  ptalntlff  In  er- 
ror against  defendant  in  error  to  recover  oa 
a  bank  check.  The  petition  was  In  words 
and  figures  followlngi 

"Toe  plaintiff  la  a  corporation  duly  orgu- 
Ised  and  existing  under  the  laws  of  the  stats 
of  Otilo.  The  defendant  Is  a  corporatioo  duly 
organized  and  existing  under  the  lawa  of  the 
United  States.  '  There  ti  due  to  tbe  plaintUI 
from  the  defendant  upon  ibe  check,  a  copy  of 
which,  there  being  no  credits  dot  indorse 
ments  iheieon,  is  hereto  attached,  made  part 
hereof,  and  marked  '  Exhibit  A,'  Ibe  sum  at 

by  Ihe  Coubt. 


Non.— neoonfllotor  autborlCkaupOnttieqiieB- 
tiOD  ot  tbe  uffeot  of  a  check  to  aive  the  boloer  a 
rl«ht  of  BoUoD  afnilDSt  Ibe  drawee  bank  la  Dteerlr 
preMDtedlnlbeatmveoase.  Forotheroaanonllils 
jub:pct,  see  also  Bank  of  Antlso  v.  UakHi  Trust 
Oo.<IlP.)a  L.R.  A.eU;  Akin  v.JoDsarrsnnJ Sib 
B.A.  sea. 
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9888.81,  wtth  tntarat  from  Hit  U,  1888. 
Tbe  plaintiff  U  the  owner  and  hdldei'  of  iald 
check,  and  on  Mr;  11,1686,  pretenled  tt  for 
pavmeDt  to  tbe  defendAiit,  who  at  that  tfine, 
and  at  the  time  of  tbe  drawlag  of  said  check, 
bad  fuada  of  uld  3.  E.Aah  oodepoait,  more 
ttiBQ  Biifflclent  to  par  tbe  Mme,  but  the  d«- 
fpudAut  refused  to  pay  aald  check.  Where- 
fori!  ibe  plalotttt  praja  Jadjnueot  agaioat  the 
il'Icndaat  for  «e(d  aura  of  $388.81,  wltlt  Inter- 
c»«t  fMn  Mar  11, 1886,  for  lis  coatfl.  and  all 
oil>er  Kllef  to  which  It  maj  be  eDlltled." 

Exhibit  A. 
CfadDnad.  Hay  10,  1886. 

MetropoIltaD  Raltonal  Bank:  Pa;  to  the  or- 
der of  C.  H.  ft  D.  R.  R.  Go.  three  hundred 
and  thlrt] 

[81gn< 

A  fteneral  demuncr  was  tnterpoeed  by  tbe 
bank,  and  th«  holding  of  the  superior  court 
at  general  term  was,  m  effect,  to  suBtaln  the 
demurrer.  Jodgment  for  (he  bank  followed, 
to  reverse  which  the  present  proceeding  Is 
prosecuted. 

Memrt,  Rampay,  Mkxwell.  A  Ra^kaay, 

for  plalnlifl  In  error: 

A  check  Is  drawn  ui 
andlsan  aheolute  transJ.  ^^     ,..  .     ..   _^ 

the  holder  of  so  much  mooe;  in  tbe  bands  of 
the  drawee. 

Mitrrifon  t.  Bail^,  6  Ohio  St.  IS,  64  Am. 
Dec  632:  Sfeaart  v.  SmilA,  17  Ohio  St.  82; 
EaAn  r.  Walton,  46  Ohio  St.  IBS. 

Id  Ohio  the  objection  of  want  of  priTity 
cannot  prevail,  for  a  third  perran  for  wbose 
beoeflt  a  eontnci  la  made  may  maintain  an 
action  at  law  npon  It. 

Thompton  v.  T^ompion.  4  Ohio  St.  838; 
Bagaltt/Y.  Waten.  7  Ohio  St.  SflT;  Trimble  v. 
,3(r0(fl«r,3SOhloSt.  B81i  SrwiMr  v.  .Viurvr,  88 
Oblo  St.  648,  48  Am.  Rep,  486:  Bmmilt  v. 
Brvpliy,  42  Ohio  St,  82. 

The  payee  may  maintain  an  action  agalost 
the  bank  upon  the  check. 

Jfunn  V.  Bureh.  OS  III.  80  (IB60I-,  (Jhieago  Ma- 
rine <t  F.  Int.  Oo.  T.  manford,  26  111,  186,  81 
Am.  Dec.  270  (1863);  Union  Sat.  Bank  v. 
Oetava  Cbunfy  Bank,  60  III.  212.  22  Am.  Rep. 
180  (1875):  Eobert*  v.  Chrbin,  26  Iowa,  SIS; 
LttUrv.  Otsm,  8  BuKh,  858(1871);  QordonY. 
Mvehler.  84  La,  Ann.  608  (1883|;  Fottner  v. 
Smith.  81  Neb.  107,  11  L.  R.  A.  G28  (1691): 
Fogartit*  t.  &aU  Bank,  12  Rich.  L.  018,  78 
Am.  Dec  4S8  (1860);  2  ;i^n.  Neg.  Inst,  g  16B8. 

Memrt.  Pon*,  Pottlnyw,  A  Posue, 
for  defendantiD  error: 

The  paye«  of  a  clieck  cannot  maiotaiD  an 
action  on  ft  against  the  drawee,  the  hank, 
when  the  bank  refuses  to  accept  It. 

Kearly  every  court  of  last  resort  In  the 
United  States  and  England  which  has  pas»ed 
apon  this  queBllon  for  the  first  lime  gicce  the 
dedslDD  Id  National  Bank  of  tha  Repitbb'e  v. 
MiUard,  Tt  U.  8.  10  WalL  168,  16  L.  ed.  897 
(1869),  has  said  that  the  payee  baa  no  right  to 
sue  tbe  drawee  on  follnre  to  accept  elUier  at 
law  or  in  equity. 

There  can  scarcely  be  a  clearer  expression 
Hub  that  used  by  our  supreme  court  In  Cottrt 
T.  Bl^odti.  48  Oblo  8L  66  (1891),  tlut  It  baa  es- 
11  L.  R.  A. 


says:  "A  Ibaok  dieck  or  drut  for  a  pan  ol 
the  sum  due  the  drawer  doea  Dot,  beAM«  ac- 
ceptance by  the  drawee,  couatlttite  »n  eqnltaUc 
assignment   of   tbe  amount  for  wbtoi  It  is 

ADordioury  UUI  of  exchange  or  draft  dtswn 
generally  and  itot  upon  any  panicular  fund, 
whether  accepted  or  not  by  tne  drawee,  data 
not  operate  as  an  equilable  assIgnmenL 

Pom.  Bq.  Jut.  g  1284;  Metropotitan  Bank  v. 
Oineinnatt.  H.  A  D.  B.  Co.  97  Ohio  L.  J.  105. 

A  payee  of  a  check  cannot  sue  the  bank, 
the  drawee,  which  baa  refused  to  accept  a 
check,  even  though  It  may  have  fond*  of  tb* 
drawer  eufSdent  to  pay  It  when  presented. 

National  Bank  of  the  BetnMie  v.  MSard,  77 
U.  S.  10  Wall.  162.  19  L.  ed.  897  (1869);  Firtt 
Nat.  Bank  v.  Whitman,  94  U.  B.  848,34  L.  ed. 
229  (1876);  Laeltde  Bank  v.  SeAaUr,  120  U.  & 
014,  80  L.  ed.  706  rt887);  FJorwce  Min.  Oa.  v. 
Brown,  124  U.  S.  S91, 81 L,  ed.  437  (1888):  Sttet 
County  Nat.  Bank  v.  Bank  ef  Montreal.  7  BisL 
185:  Dffkeri  v.  leat/ter  Mfn.  Bank,  11  Paijo. 
616  (1844):  .Mna  Nat.  Bank  v,  FouriA  Nat. 
Bank,  46  N.T.  82, 7  Am.  Rep.  814 (1871);  Attf. 
Qen.  T,  ConUnentai  L.  Int.  Oo.  71 N.  Y,  825, 27 
Am.  Rep.  50  (1877):  Ritley  v.  Phenix  Bank.  SS 
N.  Y.  318.  SS  Am,  Rep.  421  (1881);  BuUard  v. 
Ban^aU,  1  Gray,  flOC.  SI  Am.  Dec  488  (18M): 
Carr  v.  Jfdtimal  Seeurily  Bank.  107  Hbm.  18, 
9  Am.  Rep.  6  (1871);  Jermgn  v.  Moffltt,  75  Pa. 
899  (1874):  Saglor  v.  ButAonff,  lOO  Pa.  28 
(1883);  gfihn  v.  Warren  Sat.  Bank,  20  W.  N. 
C.  280  (1>'87);  FirtC  Nat.  Bank  v.  t'lmemaker, 
117  Pa.  9411887);  Oreneling  v.  Bloomdmry  Hat. 
Bank,  46  N.  J.  L.  2,55,  50  Am.  Rep.  417(1884); 
Mata  V.  FTonJdin  Bank.  S4  Md.  080(1871); 
Pareta  f.  AOemong.  22  OratL  742  (ltj72);  Bar- 
Titon  v.  WrigJit,  100lDd,588,  6«  Am.  R*p.8(B 
(1884);  Seoond  Nat.  Bank  v.  Wmiamt,  IS 
Mich.  282  (1665);  Orammd  t.  Carmer,  65  Hich. 
201.  54  Am.  Rep.  868  (18M);  Brennan  v.  Mer- 
chanter  dMfr:  Sot,  Ban*.  62  Mich,  848(1886); 
MereAanlf  Nut.  Bank  v.  Ooatei.  79  Mo.  188, 
17  Rep.  17  (!8»3|;  ButA  t.  Foots,  68  Miaa,  5. 
88  Am.  Rep.  810  (1880);  Planter^  .runt  v. 
»f*rritt,  7  Helsk.  177(1874);  Fickle  v.  Mute, 
88  TenD,  880,  7  L.  R.  A.  98  (180»1;  CaiAfii«« 
V.  Barriton.  90  Cat.  297  (1891);  BoeUeher  v. 
Colorado  Nat.  Bank,  10  Colo.  16  (1890);  Sat- 
terwJiite  v.  Melaer  (Ariz.)  24  Pac  184  (1890>; 
Sepkinton  v.  Foriter.  L.  R.  19  Eq.  74  (1874). 

This  is  on  the  principle  that  there  can  be  no 
foundation  for  an  action  on  the  part  of  tbe 
holder  unless  there  la  a  privity  of  contract  be- 
tween bim  and  the  iMnk. 

Ifdtionai  Bank  qf  the  BepuHie  v.  MOard, 
77  n.  S.  10  Wall.  160, 19  L.  ed.  899:  Ftemut 
Min.  Oo.  V.  Brwn,  121  U.  a  891,  SI  L.  ed. 
427. 

There  la  neither  a  1^1  nor  an  equitable  In- 
terest in  the  payee  which  entitles  htm  to  me 
the  bank. 

jStna  Nat.  Bank  r.  Awrtt  Nat.  Bank,  46 
N.  T,  82.  7  Am.  Rep.  814;  Sitleg  v.  Plienia 
Bank.  83  N.  T,  618,  88  Am.  Rep.  491;  Finl 
Nat.  Bank  v.  Shoemaktr,  117  Pa.  94;  Carr  v. 
National  Seeuritg  Bank.  107  Mass.  48;  Bipkin. 
am  T.  Fi>nler,  L.  R.  19  Bq.  74;  Awtuim  T. 


IBM 


OnouiMATi,  H.  &  D.  R.  Co.  T.  HKTHorouTAii  NuiOKAi.  Bahk, 


i  A  Mjn.  Nat.  Batik,  68  Mich.  848; 

/  Kal.  Bank  t.  Oaattt.  tupra;  Bar- 
riaom  ▼.  Wri^,  IW  Ind.  589,  SB  Am.  Rep. 
800;  PlekU  t.  Mvm,  S8  TeoD.  S80,  7  L.  R.  A. 
tt;  8  Amei,  BID*  ft  Notei,78IL 

Bute*  wblcb  deny  tho  rjcht  of  a  pa^M  of  > 
^eck  to  sue  Um  dnwM  of  a  clieek  od  bta  »- 
fnaal  to  accept  Uw  diec^  ilo  not  den;  Ibe  rtgbt 
of  a  third  part;,  for  wlioK  bmeflt  a  cmttiact  ta 


T.  Btm.  24  M.  T.  178. 80  Am.  Dm.  897  (ISCl): 
OampMt  T.  amOh,  71  N.  T.  38,  87  Am.  Bcp. 
S  (1877):  Cbtfff-  T.  JOany,  48  N.  T.  411  (1871); 
JVfa  T.  Bnwn,  7  Cusb.  198  (ISSl):  MeOm  r. 
WhippU.  1  On;.  817  (IS64);  Cbrr  t.  JTaMmoI 
Saeurilp  Ba/ik,  mipra;  Orwtford  t.  £ihMTrdt, 
38  Hleb.  864  (1875);  JftOM-  t.  TaMntMOn,  U 
Mich.  10  (ISTSi;  Jr«m-maii  t.  iTdDn,  90  Pa. 
80  (18791:  .Suyfer  t.  .^(Mooif,  88  N.  J.  Eq.  (KM 
(187^:  Otim  T.  FPfff/,  N  Ho.  029  (1879);  FU^ 
genUd  T.  Airttr,  70  Mo.  886  (1879);  AmwM  t. 
BraOet,  48  Godd.  8SS  (1880);  Harrimfn  t. 
VripAC,  mpra;  2>ii|r  T.  Aittfrwn,  18  Ind.  114; 
Deeol  T.  Melntoth.  8S  Ind.  SSS;  <#m*  r.  Truei- 
dalt,  28  Ind.  48  (1867);  Britet.  King,  1  Head, 
19S  (1808);  Jf<wn!  t.  Staeotf,  3  Lea,  548; 
Thomfmm  v.  Tlumpton.  8  Lea,  127:  O'.^fdJ  t. 
WoMMnffton  County  Behoot  Comn.  S7  Md.  887 
(1867);  Orwn  t.  Morrimm.  S  Ckilo.  18;  HuUhin- 
(m  T.  Siffl<»n.  S7  Mlas.  SS8. 

Spe»r,  J.,    delivered  tbe  opinion  of  tbe 


waJQBl  the  bank  where  ibe  IsiteT,  oa  presenta- 
tloD.  refuse!  to  pay  It,  the  drawer  having, 
at  Ibe  time,  a  credit  on  tbe  books  of  the  bink 
more  rban  sufficient  to  meet  the  check,  Ques- 
tiong  beariog  some  relailon  to  thia  have  been 
considered  b;  tbis  court,  but  the  precise  ques- 
tion   bas    not     beretofore   been    determined. 


It  Idenllcal  in  all  cases,  nor  is  the  reBsonlng 
wbolly  consistent,  bnt  the  following  is  be- 
lieved to  be  a  fair  rtgiimi  of  the  conclu- 
sions: Because  of  the  universal  usage  of  banks 
to  casb  tbe  checks  drawn  by  a  depositor  where 
be  bassufQclent  unencumbered  balance  stand- 
In^t  to  bia  credit,  a  duty  is  implied  on  tbe  part 
of  tbe  bank  lo  so  pa;,  and  the  holder  lakes  tbe 
check  relWog  upon  Ibis  u^ge.  Serious  injur; 
may  result  to  the  bolder  b;  the  bank's  refusal 
to  pa;,  for,  while  be  ma;  have  an  action 
•gainst  tbe  drawer  that  would  prove  delusive 
in  the  frequent  Instance  of  the  drawer's  insol- 
*enc;,  tbe  bank's  wrongful  action  would 
be  the  real  canae  of  tbe  loss.  The  law  there- 
fore Implies  a  contract  on  tbe  part  ot  tbe  bank 


■bonld,  for  Tike  reasons,  imply  a  contract 
with  whoever  ma;  become  the  holder  of  inch 
^k\  to  pay  on  presentation,  Tbe  check  la 
''■ated  as  ao  equitable  assignnieot  pro  fanto 
<n  the  fund  In  the  hands  of  the  bank,  end  by 
w  act  of  preseoiatlon  tbe  check  bolder  is 
brought  In  privlt;  wlita  the  bank,  bis  right  to 
■ne  completed,  and  he  ma;  sue  tbe  drawer 
ud  the  bank  In  one  action,  tlM  former  as 
drawn  and  tbe  latter  aa  an  implied  acoeirtor. 
ttL.B.A. 


He  may  also  sue  tbe  drawer  on  the  check's 
dishoDor,  or  the  bank  for  mme;  had  and  re- 
ceived. Forcible  and  ingenious  argumenta  in 
anpport  of  the  right  to  maintain  the  action  are 
presented  by  Mr.  Morse  in  his  valuable  wo^ 
on  Baokiog;  b;  Mr,  Daniel  in  bU  treatise  on 
Negotiable  Instruments  (voL  8,  g  1688),  where 
tbe  aignmenta  pro  and  con  are  stated,  and 
ably  nriewed;  and  by  a  number  of  de- 
dUOM^  sone  of  which  ar*  the  following: 
Jfwsnv.  AikA,  26  HI.  88;  Chieago  Maritu  A 
F.  hi*.  Oo.  v.  atanfoTi,  88  lU,  IS8,  81  Am. 
Dec  870;  Vmon  Nat.  Bank  v.  Oeeana  Oounti 
Bank,  80  El.  812,  22  Am,  Rep,  I8S,  (but  see 
opinion  In  JWet  Countf  Nat.  Bank-t.  Bank 
if  Montreal,  7Blss.  190.  Fed.  Cas.  No,  4.588); 
Babini  T.  Oorbin,  36  Iowa,  Slfi;  LaUr  v. 
Giwn,  8  Bush,  S9T;  Pitgarlia  v,  StaU  Bank, 
18  Blch.  L,  S18,  78  Am,  Dec  468;  OorOon  v. 
Mvehler,  84  La.  Ann,  608;  Fonner  v.  Smith,  81 
Neb.  107.  11  L.  R.  A.  088.  Tbe  contrary  doc- 
trine Is  maintained  by  roan;  text-writera  and 
declslona.  Following  are  some  of  tbeauthorl- 
llea:  8 Randolph,  Com.  Paper,  p,  880; Pom. Eq. 
Jur,  $  1SS4:  Van  Bcbaack,  Bank  Checks,  812; 
National  SarJc  if  the  BepvUiey.  MOlard.TJ'n. 
B.  10  Wall.  108,  19 L.  ed,  897;  Fint  Nat.  Bank 
V.  Whitman,  94  U.  a  843.  84  L,  ed.  889;  Laeledt 
Bank  V,  SehuUr.  120  U,  8.  014.  80  L,  ed.  706; 
FloTanet  Min.  Co.  v  Broun,  184  U.  8.  891.  81 
L,  ed.  437;  .Xlna  Sat.  Hank  v.  Foiirth  Nat. 
Bank.  46  N,  Y.  82.  7  Am,  Bep,  814:  Atty. 
Oen.  V,  OonHnantiil  L.  in*.  Co.  71 N.  Y.  888, 
87  Am.  Rep,  C6;  BaUard  r.  BtmAaU,  1  Orav, 
SOS.  61  Am,  Dec,  438;  Carr  v.  NatimiA  8»- 
ewitji  Bank,  107  Mass.  48.  9  Am.  Bep.  6;  Say- 
ler  V.  Buihang,  100  Pa.  28;  Suhn  v.  Warrtn 
Sat.  Bank.  80  W.  N-  C,  281);  Firit  Nat.  Rank 
V,  Shoemaker,  117  Pa.  M;  Orneling  v.  Bloom*' 
bury  Nat.  Rank.  46  N.  J.  h.  SB6, 50  ,\m.  Rep. 
417;  JVosM  V.  Franklin  Bank.  84  Md.  mi: 
PuretUr.  AUmumg,  22Qratt,  748;  Harriton 
V.  WHght,  100  Ind.  538,  68  Am,  Hep,  SW: 
OTammd  v.  Conner,  66  Mich.  201,  64  Am. 
Rep,  868:  Brennan  v.  MerehanU  A  Hfi-t. 
Nil.  BaiJc,  68  Mich.  348;  Buih  v.  Foote,  5H 
Miss,  5.  38  Am.  Rep.  810;  PtanttrtT  Bank  v. 
.Vfrriil.  7  Heiak.  177;  Pickiev.  Jfwsn.SS  Tenn. 
880.  7  L,  R.  A.  98;  CaiRmaa  v.  Harriton,  90 
Cal,  307;  Boeltdher  v.  Colorado  Nat.  Bank,  15 
(^lo.  16;  Salterwhite  V.  Jftfew  (ATlz.)24Pac, 
164;  Bopiinton  v.  Forttfr,  U  R.  19  £q.  74: 
Wald's  Pollock,  Com.  100.  204;  8  Ames.  Bills 
A  Notes,  736. 

It  Is  not  doubted  that,  as  a  general  propo- 
sition, there  can  be  no  cane  of  action  upon 
a  contract  unless  there  lsprlvit;of  contract 
between  the  obligor  and  the  part;  complain- 
ing. But  It  Is  urged  In  argument  here  that, 
while  tbe  want  of  privlt;  Is  a  good  obJecUoo 
to  the  action  In  tboee  slalea  which  den;  the 
right  of  a  Ibird  party  for  whose  benefit  a  con- 
tract is  made  to  maintain  an  action  upon  It,  In 
Ohio  the  objection  of  want  of  privity  caonot 
prevail  for  the  reason,  as  held  by  tblscourt  in 
a  number  of  cases,  that  an  agreement  made  on 
a  valid  consideration  b;  one  person  with  an- 
Dlber,  to  pay  money  to  a  third,  can  be  enforead 
by  tbe  latterln  bisown  name,  and  that  tbe  third 
person  Is  not  named  doea  not  affect  tbe  right  to 
enforce  It.  The  most  recent  caae  Inv^ving 
Ibis  principle  Is  that  of  Bmmat  v.  Breght.  « 
Ohio  BL   88.    The  action  was  tipoB  t  bond 


,y  Google 
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Ohio  SnPRHioi  Coobt. 


Jak.. 


ginn  t^  EmmlU  to  the  ooanty  comiolBfilon' 
en  in  tbe  ule  of  k  bridge  by  the  Scioto  Bridfce 
Company,  fa  which  Emmict  nbligated  falmeeir 
"to  pay  off  Bod  liquidate  all  claims  and  der 
~    ndi,  wbeiber  In  judgmeDt  qr  otberwiee, 


js  a  judrment  creditor,  and  tbe  owner 

of  all  of  Ibe  claiDU  enumerBted  Id  the  bond. 
Oweot  J.,  io  tbe  opjoioo,  after  reciting;  the 
facts,  obseives;  "Tbeae  facta  are  Blronglj  sug- 
geslire  that  It  entered  into  the  coDtemplatioD 
of  tbe  parties  to  tbll  bond,  at  Ibe  Itmeof  tta 
executloa,  that  tbis  particular  lien  of  the 
plklntifig  upOD  the  bridge  was  to  be  dtachar^ed 
by  Emmllt.  Its  eiiatence  was  known  to  them 
and  tbey  seem  to  have  left  nothing  to 


difficult  to  see  how  this  would  have  added  to 
tbe  (leflalleneBB  of  the  bond,  or  made  i 
ceitain  the  Intention  of  the  parties.  This 
nenu  to  be  a  coDclusive  answer  to  tbe  sog- 
geatloD  that  tberela  awant  of  prfvity."  No  one 
ol  tbe  easel  dted  carries  the  docMue  farther 
tban  the  foregoing.  In  no  one  of  tbem  is  It 
held  tbat  *  right  to  sue  in  a  stranger  can  be 
raised  by  merelmpllCKtlon,  Nowhere  Is  it  held 
tbat  the  obligation  will  attach  In  favor  of 
future  creditors  not  named  and  not  known, 
and  as  to  amonnls  not  epecffled,  or  then  ascer- 
taloabte,  to  the  extent  of  giving  to  such  cred- 
itors a  right  of  action  oo  the  contract.  It 
must  be  apparent,  even  on  brief  reflection, 
tbal  it  does  not  follow  from  these  decisions 
that  there  Is  privity  between  checkbolder  and 
bank  before  acceptance;  and  that,  In  order  to 
cover  tbe  case  at  bar  ■  marked  extensloo  of 
tbe  doctrine  must  be  made.  Reasona  urged 
for  such  extension,  however  plausible,  do  not 
seem  sufficient.  On  the  contrary,  strong  rea- 
sons against  the  proposition  may  be  adduced; 
among olbera,  tbis:  Tbe  transaction  of  giving 
the  check  does  not.  as  will  be  shown  further 
on.  subsiituie  the  checkbolder  for  the  drawer. 
Tbe  latter  may  maintsin  an  action  for  tbe 
breach  of  the  contract  to  honor  his  check, 
and,  if  the  holder  has  a  similar  right,  tbe  re- 
■iilt  is  that  two  persons  may  maintain  sepa- 
nte  actions  upon  the  same  instrument  at  the 
same  time  to  recover  against  the  aame  defend- 
ant as  a  principal  debtor.  Tbe  Inference 
that  the  right  to  recover  by  the  cbeckholder  ia 
dented  only  tn  tbe  stales  where  d  right  of  re- 
covery Is  refused  to  one  for  whose  benefit  a 
contract  ismade by  another  arisea  from  a  mls- 
apprabenslon  of  tbe  anihoriiles.  In  many 
states  where  tlie  right  of  a  checkbolder  to  sue 
thebaokianotassented  lotberightof  onefor 
irbOM  benefit  a  contract  b  made  to  recover 
upon  It  is  recognized.  See  I^wrena  v.  F«a, 
80  N.  T.  268:  Butt  v.  Beer*.  U  N.  T.  178.  80 
Am.  Dec.  8S7;  OmUt  v.  AUiany.  48  N.  Y.  SSS: 


tM»  Gninfy  aOool  Oomn.  S7  Md.  240;  Oraa- 
fard  T.  Sltsardi,88  Mich.  SS4:  MiUtr  v.  Tfump- 
Ml,  H  HlclL  ]0t  fiMm  T.  Yoga,  «B  Ho.  KM; 
FiUgtnM  T.  Barker.  TO  Ho.  686;  On-  v. 
lYuMiaU,  28Ii>d.  44;  BHt»  T.  Ktnff.  I  Head, 
IBS;  Oram  v.  Jtofiim,  B  Oolo.  18. 
81L.It  A. 


It  is  insisted  that  tbe  case  ihontd  Mt  ton 
alone  on  the  legal  idea  of  privity,  for  midtr 
our  system  of  procedure  It  to  tmmatrr^l 
whether  tbe  Interest  of  the  payee  aninst  tuc 
bank  Is  legal  or  equitable,  and  that  tbe  actioe 
here  maybe  msintained  on  equitsbla  grounds. 
In  a  well-considered  case  {Cettrt  r,  Sltedm, 
48  Obto  St.  66).  this-  court  held  Utat  "a  buk 
check  ot  draft  for  a  part  of  tbe  aum  due  tbe 
drawer  doea  not,  before  acceptaoce  by  tbe 
drawee,  coostitnte  an  eqnltaMe  Msignitient  of 
tbe  amonnt  for  which  it  to  drawn."  Tbe  cod- 
duslon  to  amply  sustained  by  the  reasoning  of 
the  opinion,  and  no  discussion  of  the  tubject  to 
necessary.  If  thereto  noequltableasdiniment 
of  tbe  debt  pro  tanto,  bow  can  equltaMe  cob- 
slderations  avaUT  The  proceeding  la  not  an 
equttsble  one;  and.  if  It  were,  we  do  not  un- 
derstand that  equity  has  different  rrdes  from 
thbse  of  law  witn  respect  to  the  rights  and  ot>- 
llgalions  of  parties  to  negotiable  paper.  Aa 
applicable  to  such  case  we  believe  that  reasoa 
and  tbe  gre«t  preponderance  of  authority  (•- 
tabltob  the  following  concluslona:  Tbe  illa- 
tion of  bank  uid  general  depo«llar  to  simply 
the  ordinary  one  of  debtor  and  creditor,  not  (M 
agent  and  principal,  or  trustee  and  taUiti  qiu 
tragi.  The  bank  agrees  with  Its  depoaltor  to 
receive  his  deposits,  to  account  with  blm  for 
tbe  amount,  to  repay  blot  on  demand,  and  Co 
honor  his  checks  to  the  amount  of  hia  ciedtl 
when  the  checks  are  presented;  and  for  any 
breach  of  that  agreement  tbe  bank  ia  liable  to 
an  action  by  him.  The  deposits  beeonw  tbs 
absolute  property  of  the  bank,  impreaaed  with 
no  trust,  and  the  bank's  right  to  use  the  money 
for  its  own  benefit  Is  immediate  and  eontlo- 
nous,  which  rightconstltutestbe  consideration 
fur  the  bank's  promise  to  the  depositor.  Tbe 
bank's  agreement  with  the  depositor  involves 
or  implies  no  agreement  with  the  holder  of  a 
check.  Tbe  giving  of  a  cbeck  is  not  an  ■•■ 
signmentofso  much  of  tbe  creditor's  claim. 
It  passes  no  title,  legal  or  equitable,  to  tbe 
bolder  in  tbe  moneys  previously  deponited;  nor 
does  It  create  a  lien  on  the  fund,  for  there  to  no 
specisl  fund  out  of  which  the  check  can  be 
paid,  nor  does  tt  transfer  any  money  to  the 
credit  of  tbe  holder.  It  is  simply  an  ord^ 
which  nay  be  countermanded  aod  payment 
forbidden  by  tbe  drawer  any  time  before  it  to 
actually  cashed  or  accepted.  If  accepted,  then 
tbe  agreement  Is  to  pay  according  to  the  terms 


of  tbe  obeck  or  acceotance;  but  iinttl  Iben  the 

luaively  to  the  drawer.    He 

csn  maintain  no  action  against  tbe  bank,  for 


payee  looks  exclus 


tbe  bank  owes  to  the  payee  no  le^  duty,  and 
an  action  at  law  cannot  be  maintained  onlesa 
there  to  shown  to  have  been  a  fallnre  io  tbe 
performance  of  legal  duty.  Beliiellablelothe 
drawer  to  account  with  him  tor  failure  10  honor 
his  check,  tbe  bank  cannot,  either  on  legal  or 
equitable  considerations,  be  held  at  the  same 
time  liable  to  tbe  bolder  of  the  check. 

Twted  by  thne  rules,  the  plaintiff  cootd 
have  no  cause  of  action  against  the  bank,  and 
the  Buperior  court  committed  no  error  in  the 
Judgment  rendered. 
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n.  np^  tiM  dlwolnttoii  «f  »  trMUnv 
owyi  timi  rtilHi  Ita  ubbm,  including  tbe  irood 
will  of  tike  butlnen.  ma;  be  M>ld  ■■■  whole,  elUier 
bj  ihs  partman  dlreotlr.  or  ttarouRh  a  ncelTer 
■indet  B>  Older  of  the  oonrt  Id  a  cau  to  wbloh 
tbe;  are  partlea;  and  a  purchaser  thereof,  under 
eltber  method  ol  sale,  li  entitled  toooDtlnoe  the 
tinaliMaiaithesucaiaoTof  the  Qrni,  and 
ime  of  tbe  flrin  name  for  that  purpota. 

8.    WlMr«  tteporefa 
propartr  so  »eqnlr«d  b;  hli 
tlon of  whlehhataa  member. OTxanlisd  to  luc- 

■  oorpoiBte 


(Janoar;  U,  UttJ 

ERROR  to  Uie  Cirmtt  Oonrt  for  AibtabuU 
County  to  review  a  Judgment  afflrmlng 
■  Judgmeot  of  tbe  Court  of  (^mmon  Pleas  in 
fkTorof  pUiotiffi  ID  an  action  brought  toeo- 
Joto  tbe  use  of  a  name.     Btvtrttd. 
Tbe  facts  are  itated  in  the  opiufon. 
Mtmr*.  Bark*  *  IngarsoU*  and  A;  A. 

■"■    byer.  forplaintEfl  1d< 

leS     '      '    ■ 

BroM  A  i.  Worit  Co.  t.  Paynt.  SO  Ohio  St. 
n«,  ID  L.  R.  A.  B2;  Kerr,  In].  4ST;  ifwtem 
T.  (Mome.  89  L.  J.  Ch.  N.  8.  79:  Ragtrt  r. 
TWntor,  97  Hau.  391;  CaiaieU  v.  Uatard.  131 
N.  T.  4SD;  Banki  t.  Oibian.  84  Beav.  S66. 

Meitn.  TliMtdore  Hmll  and  Dickay, 
Cftrr,  A  Oolf,  for  defendants  In  error: 

Sftfd  paitDeiehlp  bad  expired  b;  limitation, 
■nd  tbere  waa  no  good  will  to  sell. 

Boimet,  B.  A  B.  Y.  Bdme*.  B.  it  A.  Mfg. 
Co.  S7  CoDD.  287,  9  Am.  Rep.  824;  MtmA 
man't  Appeal,  66  Fa.  81,  1  Am.  Rep.  882; 
WtddertuTn  v.  Wtdderbum,  33  Bea;.  Si;  mtr- 
fern  Mfg.  Co.  v.  Borlon  Mfg.  Oo.  18  Fed.  Rep. 
816-,  HoiBtY.  Searing,  10  Abb.  Pr.  364. 

Tbe  plainliS  In  error  admtU  that  ila  object 
In  BBins  the  term  "Snyder  Hanufacluring 
Company"  and  the  word  "Snyder"  la  to  gain 
any  beneflt  that  may  be  derived  from  tbe  good 
reputation  that  name  hfta  ncqulred  In  tbe  trade; 
>nd  avers  at  tbe  same  time  <bat  tbere  la  no 
penon  by  tbe  name  of  Snyder  coonected  with 
the  corporation.  Tills  Is  ptacllslDg  such  a  de- 
ception upon  tbe  public  as  courts  of  equity 
will  not  counleDance. 

Merrgan  t.  Sehuyltr,  ti  N.  Y.  490,  80  Am. 
Rep.   MS;  Manhattan   Uedieiru  Oo.  t.  Wood, 
108  n.  a.  318.  37  h.  ed.  706;  MeLean  y.  Viem- 
ing,  96  U.  B.  345,  34  L.  ed.  838;  Buelcland 
Bice.  40  Ohio  St.  S3«. 

Wlllbuu,  J.,  dallTered  tbe  opinion  of  tbe 
coort: 
Tbe  action  below  was  brought  by  Andrew 
sahrtbeOonaa. 


a,  BM  note  t«  TsnderbMik  T.  BeboaUt  (LaJ  U  Ik 


a.  Snyder  and  WHltam  A.  Snyder,  agmlnat 
tbe  Snyder  Manufacturing  Company,  to  en- 
join the  use,  by  tbe  defendant,  of  the  name 
"Snyder  Hanafactutlng  Company,"  and  e«- 
pecially  the  oae  of  the  word  "Snyder"  In  that 
name.  Certain  averments  of  the  peliiion  are 
-denied  by  tbe  answer,  and  some  allegationB  of 
tbe  answer  are  controverted  by  reply;  but  tbe 
Issues  thus  raised  aeem  unlmporlant  in  the 
ligbt  of  the  facts  admitted  by  the  pleadinn, 
wblch  aie.  In  substance,  as  follows:  The 
plaintiffs,  who  are  now,  and  for  several  yean 
past  bave  been,  engaiced  In  business  ss  manu- 
facturera  of  certain  kinds  of  floods  at  tbe  city 
of  PIqua,  In  this  state,  for  many  years  before 
carried  on  the  same  kind  of  a  businen  at 
Ashtabula,  also  In  this  stale,  and  b^  their 
skill  and  attention  to  business  eetablisbed  a 
valuable  repnlatlon  In  their  business,  which 
was  carried  on  under  the  name  of  Snyder  A 
Bod.  Tben,  on  tbe  Tih  day  of  September, 
1887,  tbej  and  two  oiaer  persons  formed  ■ 
copartnerBblp  with  W.  H.  Bradley,  wlio  wm 
the  owner  of  a  manufactory  at  Ashtabula,  em- 
ployed in  tbe  manufacture  of  roods  similar  to 
those  made  by  tbe  plainilffs,  for  tbe  purpose 
of  combining  the  business  of  the  parlin  and 
thereafter  continuing  tbe  same  as  one  con- 
cern. By  the  terms  of  the  paTtQersblp  agtee- 
menl,  Bradley  was  to,  and  did,  contribute  one 
half  of  the  capital,  and,  In  addition  thereto, 
furaiah  the  use  of  bla  manufacto^  witbont 
charge  and  expend  at  least  $8,000  In  putting 
the  same  In  repair;  as  an  offset  to  which  tbe 
plainilffs  were  to,  and  did,  put  in  tbe  good  will 
of  Ibeir  buaineas,  and  Ih^  and  their  two  as- 
sociates were  to.  and  did,  contribute  the  otber 
bsif  of  tbe  capital  and  devote  tbelr  time  and 
skill  to  tbe  manufacture  of  goods  and  the  gen- 
eral management  of  tbe  buslnras  of  tbe  part- 
neisbip;  Bradley  not  being  required  to  give 
anv  time  or  attention  tberelo.  Tbls  copaitner- 
sbip  wblch  carried  on  lis  business  under  tbe 
firm  name  of  "Snyder  Manufacturing  Com- 
pany" continued  for  a  period  of  three  years 
acquiring  onder  that  name  an  exteosire  and 
profitable  business  and  a  good  repntaiion;  and 
at  its  termination  the  parties  being  unable  to 
effect  a  satisfactory  settlement,  the  plaintiffs, 
to  obtain  a  ■etllemenl  of  its  sffsiis,  commenced 
an  action.  In  which  a  receiver  was  appointed 
at  ttieir  Instance,  who  took  possession  of  the 
partnership  effecia,  and  afterwards,  under  an 
order  of  tbe  conri  so  dlrectioi;  him,  sold  tbe 
same,  with  the  good  wlU  of  tbe  firm,  at  public 
sale.  Tbe  order  of  sale  coutalued  an  eipiets 
provision  that  the  purchaser  should  have  the 
riebt  lo  drr;  on  tbe  business  as  tbe  saccessor 
of  tbe  firm,  and  was  so  made  wilbont  objec- 
tion tioiB  any  of  tfae  partners,  all  of  whom 
were  partlea  to  tbe  action.  Tbe  plaintiffs  and 
Bradley  were  competing  bidders  at  the  sale, 
when  tiie  latter  bidding  more  than  his  com- 
petitors for  the  assets  and  good  will  of  the  Arm 
and  being  the  highest  bidder  tberefor,  became  ■ 
tbe  purchaser.  Tbe  sale  was  duly  confirmed 
by  the  court  and  tbe  property  transferred  to 
Bradley,  who  shortly  thereafter,  wiih  other 
penons  oiganlzed  a  corporation  under  tbe 
laws  of  this  state,  with  the  name  of  "the 
BnyderHannfactaring  Company,"  for  tbe  pur- 
pose of  continuing  tbe  buaineas  at  tbe  maun- 
factory    wUcli  bad   been    operated  by   tbs 
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Brm.  uid  tbe  partaennlp  eSecu  uid  good  will 
tbat  Bradlej  bad  purcbtaed  wen  traniferred 
with  tbe  manufactUTing  plant  lo  tbe  corpors- 
tloD,  which  baa  alnoe  m  it*  corporate  name 
been  dolDff  a  bualoesi  of  like  character  U>  that 
formerlT  door  bf  the  copartueiahlp,  and  claim 
log  to  De  Ita  iucceBK>r.  That  niatinet  oE 
oonduclfoK  Ita  bualoess  by  tbe  corporation  wm 
enjoined  hjr  the  judiTDient  wbicb  It  la  aought 
here  to  have  reTened:  and  whether  there 
ihould  be  a  reversal,  or  not,  it  ia  conoeded  de- 
peod*  on  tbe  effect  of  Brailley'a  pntcbase  of 
tbe  aatets  including  the  good  will  of  tbe  part- 
nerihip,  and  their  transrer  br  bini  to  tbe  de- 
fendant corporation.  Did  tM  defendant  fn 
that  war  acquire  the  rirbt  to  cattj  on  a  bual- 
neM  in  Ownametdopteabj  it,  like  that  which 
had  been  done  by  the  prevlouelr  existing 
partnership,  Bsd  asitaauccessor?  Without  at- 
tempting an  accurate  or  ezbauatWe  deflnition 
of  the  good  will  vt  the  buslnesi,  It  maj  be  said 
that  It  practically  consiata  of  that  favorable  dis- 
poilUon  or  indlnatlon  ol  p«aona  tn  extend 
their  patronage  to  the  budDesi  on  account  of 
the  reputation  tt  has  eatabiiahed;  knd,  aa  tbe 
tniainesB  is  alwaya  aasoclated  with  the  name 
under  wbicb  it  it  conducted,  tile  name  becomea 
a  part,  and  often  an  important  part,  of  ita  good 
'will.  Tbe  good  will  of  a  coportnerBhip  u  re- 
garded In  law  as  property,  conalltutlng  a  part 
of  ita  aaiels,  and  having  a  salable  value  In 
coDDeclion  with  ita  tangible  property,  some- 
tlmea  exceediuR  all  its  other  aasets,  because  of 
tbe  advantaeea  afforded  s  purchaser  of  retain- 
ing an  estaDlished  cuEtom,  and  enlargiai;  i(. 
Aa  a  general  rule,  when  it  becomes  necessair 
to  tell  tbe  pactnenhip  effecti  the  good  will 
ahould  be  valued  aod  sold  wiib,  and  as  a  part 
of  them,  and  ordinarily  it  paaset  by  a  tale  of 
them  though  notexjaeaaly  mentioned. 

It  is  wdl  settled  that  when  a  partner  sells 
his  Interest  In  tbe  busioess  to  a  copartner  with- 
out a  reservation  or  eicepiion  of  the  good  will, 
the  purchaser  is  entitled,  not  only  to  continue 
the  ousloess  Id  tbe  name  of  the  Urm  and  aa  lu 
successor,  but  be  mav  prevent  tbe  selling  part- 
ner or  other  person  from  carrying  on  busioess 
in  that  way;  and  no  good  reason  is  apparent 
why  tbe  same  result  should  not  attend  a  pur- 
chase of  the  enllre  assets  and  good  will  of  (he 
firm  by  one  of  the  partners  at  a  sale  thereof 
made  under  an  order  of  court  in  a  proceed- 
ing to  which  tbe  partners  were  partlea;  espe- 
cially. If  the  Bale  be  so  made  at  their  instance 
and  for  their  benedt.  Indeed  tbe  autborillea 
appeal'  to  go  further  and  maintain  that  upon 
the  dissolution  of  a  copaitnerahip  there  being 
no  agreement  between  its  members  to  the  ~  ~~ 


of  as  may  be  deemed  most  advantageous  _ 
tbe  partners;  and  that  tbe  parcbaser  at  such 
sale,  tbougb  a  slianger  to  the  Brm.  may 
lawfully  continue  Ibe  use  of  the  Arm  name  in 
,  carrying  on  the  bii«lnef«  thereafter.  And  that 
seems  but  the  IokIcbI  result  of  the  rule  that  the 
rights  mentioned  belong  to  a  partner  who  be- 
comes a  purchaser  at  such  sale;  for,  in  order 
to  insure  a  fair  tale,  all  bidders  should  stand 
npon  sn  equality,  which  would  not  be  so  If 
Ibe  ri^is  acoufied  at  the  sale  were  to  be 
varieu  or  made  to  depend  upon  the  rela- 
tion which  tbe  purcbaaer  had  tuatalned  to 
>]  I..  R.  A. 


the  partoerahtp,  or  other  individual  cficu:a- 
ttance.  Tbe  a^ble  value  of  the  good  will  la 
wbatevei  it  ia  worth  in  the  market  wbeo  opm 
to  untrammeled  competition :  and  wliea 
brought  to  that  test  for  the  beo^t  of  tlie  put- 
□ers.  It  Is  not  for  them  to  asaert  that  the  pur- 
chaser oblained  lesatban  tbeyantborizad  tobt 
told,  or  induced  him  to  brieve  be  was  tMiyli^ 
It  Is  contended  that  Bradley  did  not  becoox 
the  owner  of  tbe  good  will  of  tbe  Inte  firm  ut 
which  he  waa  a  member,  hj  hb  purdtaw  U 
the  receiver's  sale,  becauae,  (1)  the  good  will  at 
the  plalndfts  waa  put  into  the  firm  aa  an  offM 
to  the  use  of  Bradley'a  maoufaciory.  and  miIj 
for  tbe  period  agreed  upon  for  the  duration  gf 
the  partnership,  aod  tnerefoie  at  tbe  ^^Irt- 
lioD  of  that  period  the  plalnlUTs  were  reu- 
veeted  with  their  good  will,  aa  was  Biadl^ 
with  the  possession  of  bis  property;  (2|  tlie 
order  of  the  conn  under  which  the  sale  wm 
made  expressly  excludes  any  right  on  the  put 
of  tbe  purchaser  to  Jnafce  use  of  tbe  firm  name; 


could  not  be  nld. 

1.  With  respect  to  the  fltst  of  IbeM  impoa- 
tloDB,  It  may  be  observed  that  what  tbe  <nda 
of  tbe  court  directed  to  be  sold,  and  what  tb 
receiver  under  its  authority  In  fact  aold,  wai 
not  the  good  wUl  or  property  of  (be  plaintilEi, 
but  those  belonging  to  tbe  Arm.  Tbe  plaintilb' 
business  and  ita  good  will  as  they  existed  U 
the  formation  of  tbe  pariDershlp,  were  absorbed 
and  merged  In  those  of  tbe  firm,  and  went  to 
makeupitsasseta,  and,  iu  so  ferasthnrdidu, 
became  the  property  of  the  firm,  subject  to 
ssle  under  tbe  order  with  ita  other  eSecis,  and 
with  them  vested  in  tbe  purchaser.  Conced- 
ing, however,  that  tbeplainiiffs,  at  Iheexpira- 
tlou  of  (he  partnership  into  nhich  the;  bad 
entered  with  Bradley,  were  ;«slored  to  the 
good  will  which  belonged  lo  tbeir  busincB 
when  the  partnership  was  formed,  and  wen 
entitled  (o  resume  that  bualness  under  tbe 
name  they  had  formerly  used,  it  is  not  per- 
ceived how  tliat  could  operate  to  vest  m  tbeai 
any  part  of  the  good  will  of  tbe  firm,  or  pre- 
vent its  vesting  In  Bradley  under  the  recefTtr's 

2.  The  orderunder  which  thesalewaanud^ 
directs  the  receiver  to  Hell  sit  the  property  ol 
the  firm  "as  a  whole,  iucluding  the  good  will.' 
and  proTides  that  "the  purchaser  shall  btve 
the  right  to  cany  on  the  bualneas  sa  sncceeMC 
lo  the  Snyder  Manufacturing  Company:'  bat 
states,  that  "the  court  does  not  pass  upon  « 
make  any  order  whatever  as  lo  what  name 
said  purchaser  woulit  have  the  ligbt  tousem 
carrying  on  said  business."  The  last  clauK  ol 
tbe  order  is  relied  upon  as  excluding  any  ri(4l 
on  tbe  part  of  tbe  purcbaaer  under  it  to  em- 
ploy (he  name  of  the  firm  In  any  buainesa  be 
miebt  choose  to  carry  on  after  the  purchaw, 
and  as  further  excluding  any  authority  to  do 
such  bu^lDeseastheeuccessoTof  thefiim.  But 
it  is  obvious  the  clause  has  not  that  operslioa. 
Instead  of  being  an  sdjudicatton  abridging  tbe 
rights  of  tbe  purchaser  with  regard  to  tbe  dm 
of  tbe  Arm  name,  its  design  was  to  leave  tie  de 
termination  of  those  rights.  In  any  controvrnf 
that  might  thereafter  ariae  conoemlng  ibeoi, 
unaffected  by  the  order.  And,  aa  a  parts« 
who  purcbaaet  the  pmpatty  and  good  wQl  tt 
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Uw  GopulDenblp  becomes  entitled  to  thi 
of  the  Ann  DftBie  In  thcAbanmof  aatlpulitloii 
forbiddinr  It,  an  expicw  proTlsloD  Id  the  nle, 
or  tfae  ordei  ot  the  court  onder  vhlch  It  wu 
made,  that  the  pmchnaer  shoald  have  that 
rlgfat,  wai  luneeeMai;. 

3.  Tba  propodtlon  malDlT  uived  Id  supptKt 
of  the  JndgmeDt  below  Is,  that  t£e  good  tf  111  ot 
•  copartnerahip  can  (Xiat  onlf  lo  long  ■>  It  U  a 
going  concan,  and.  ceadog  apoD  the  termina- 
tion of  the  partDerdilp,  la  not  thereafter  amib- 
iect  of  sale.  It  Diay  be  that  wbea  a  Ann  b 
cUtBolTed,  lt«  effects  dialribated,  or  sold  In  nar- 
cets  to  poTchasers  not  wUbiog  to  emliark  id  a 
■imilar  biuiDeu,  and  Iti  aflain  aro  wound  np, 
it)  good  wilt  iadladpated  aodloat;  bnttliatTe' 
lults  from  the  act*  of  the  partners  theiDselve* 
in  makloK  soch  a  disposition  of  the  assets  aa 
rendeia  toe  cood  will  unavailable  aa  a  salable 
anicle.  for  It  b  not  R  disti  active  article  of  prop- 
erty which  may  be  sold  separate  from  the 
taigiUe  effects  ot  the  partnenbip,  and  In  tbat 
Knw  it  may  be  eald  looeaae  when  the  partner- 
ship issowonndnp.  That,  tDstibstance,  latbe 
scope  and  purport  of  the  miedeclered  in  cases 
cited  In  the  brief  of  the  defendanl  in  error.  In 
neitber  of  the  cwea  was  ibe  question  here  pre- 
■enied  loTolved.  •  But  the  doctrine  malDiained 
both  in  England  and  this  country,  wbere  Ibe 
coparlnenbtp  la  wound  ap  in  the  manner  lo- 
dlcated,  is  that  the  good  will  reraaios  the  un- 
dirided  properlv  of  the  members  of  the  firm, 
eitber  or  eoy  of  whom  may  thereafter  lawfully 
use  Ibe  Arm  name  If  they  desire  to  conliDueia 
bneiDeas,  altbougb  the  name  of  the  partner  ao 
iisin^  it  does  not  appear  in  Ibat  of  the  firm. 
Son**  y.  GibKin,  84  Beav,  068;  BradbuT]/  t, 
Diettni,  27  Beav.  5»:  OataM  r.  Batard,  131 
K.  Y.  484;  Dough&rty  t.  Van  No*trand,  Hoffm. 
Cb.  08. 

The  proposition  contended  for,  If  anatsfneii. 
would  practically  dealroy  thevalucof  thegooR 
will  as  an  asset  of  the  partnership,  and  entail 
upon  its  members,  in  many  ineiaQcee,  serioua 
\iim.  As  partneiabips  rest  upon  tbe  agree- 
ment of  tbe  parties,  express  or  implied,  a  dls- 
lolullon  occurs  aud  a  new  partnenbip  is 
formed  wbecever  a  partner  retires,  or  a  new 
one  is  admilled,  and  if,  when  that  oCKSurs,  the 
good  will  ot  Ibe  disaoWed  firm  sbonid  cease, 
sod  could  neither  be  acquired  by  Ibe  new  Arm, 
DOT  Iransferrcd  by  any  sale  made  by  the  mem- 
bers of  the  old  one  though  expressly  Included 
in  tbe  sale  of  Ita  eSects,  its  value  as  an  asset  of 
the  firm  would  disappear;  yet,  it  Is  commonly 
knowD  tbat  Ibe  ttood  will  constitutes  an  im- 
porlaol,  and  Bomelimes  a  controlling  part  of 
the  consideration  for  tbe  purchase,  and  it  baa 
long  been  tbe  settled  law  tbat,  lo  cases  of  the 
kind  menliooed  the  purchaser  obtains  Ihe  good 
will,  locludlog  tbe  rigbt  to  tbe  use  of  the  Arm 
name  in  Iheconiinued  proseculioD  of  the  busi- 
ness In  so  boldlug  tbe  courts  give  eSect  to 
tbe  intention  of  Ihe  parlies  as  disclosed  by  tbe 
transaction.  Where  tbe  partners  themselvea 
make  a  sale  of  the  Arm  effects,  locludlog  tbe 
good  will,  tbe  Intenl  ion  and  nnderalanding  are 
manirest  that  (be  purcbaser  shall  acquire  ai  d 
enjoy  ereiy  advantage  aud  beneAt  which  the 
firm  bad,  so  far  as  the  parltes  are  capable  of 
transteriiog  the  same,  and  when  a  sale  is  made 
nnder  an  order  of  court  in  a  proceeding  to 
which  tbe  partners  are  parties  that  Intention  Is 
not  le«  plainly  inferable.  The  object  to  be  ao- 
81  L  R  A. 


compllahed  In  makiog  the  sale,  in  ettbei  mode, 
of  ihe  good  will  with  the  other  pannersblp  af- 
fects. Is  to  enhance  the  value  of  the  aasela  by 
inducing  persona  to  bid  more  for  them  than 
they  otherwise  would,  under  the  belief  that  tbe 
purchaser  will  obtain  all  tbe  beneflta  of  Ihe 
good  will;  and  when  the  sale  is  made 
and  consommsted  on  tbat  buis,  It  would 
be  twiUMT  Just  sor  equitable  lo  permit  tbe 
veodots  to  deprive  tbe  purchaser  of  aovthlDg 
tbey  undertook  to  sell,  and  for  wbit^  they 
have  been  raid.  Tbe  good  will  being  thus 
aold  as  a  Uilng  of  value,  And  paid  for  by  the 

Eurcbaser  a*  sacb,  to  deny  bim  tbe  benefit  of 
would  operate  aa  a  fraud  wblch  the  law  will 
not  sanction. 

We  are  not  reluctant,  therefore,  in  holding 
tbat  upon  tbe  dissolution  of  a  trading  copart- 
nership its  asseia,  includint;  the  good  will  of 
the  business,  may  be  sold  as  a  whole,  either 
by  the  partners  direcUy,  or  through  a  receiver 
under  an  order  made  by  a  court  In  a  case  lo 
which  they  are  perties;  and  tbata  putcbaaer 
thereof  under  either  method  of  sale  Is  entitled 
to  continue  the  businees  as  the  successor  of  the 
Arm,  and  make  use  of  the  Arm  name  for  that 
purpose.  And,  further,  tbat  where  Ihe  pur- 
chaser transfers  tbe  property  so  acqutrea  by 
bim  to  a  corporation  of  wblch  be  Isamember. 
orgaoized  to  succeed  to  the  business,  it  may 
carry  on  the  business  In  tbe  same  manner  un- 
der a  corporate  name  Including  the  name 
which  had  twcn  used  by  the  Arm,  Brau  &  I. 
Work*  Co.  V.  ftcpn*.  MOhioSl.  115,  IBL.  R. 
A.  83. 

If  It  Is  desired  to  limit  the  Hgbt  of  the  pur- 
chaser or  bis  vendee  in  the  use  of  tbe  Arm 
name,  or  exclude  such  Ti|<;bt  altogether,  it 
should  be  done  by  atipulallun  iu  the  cootraut 
When  tbe  sale  Is  made  by  tbe  partners,  or  tiy  a 
provision  to  tbat  effect  In  the  order,  when  tbe 
sale  is  made  through  the  court. 

In  the  esse  of  Barton  Mfg.  Co.  v.  Morton 
Iffg.  Co.  18  Fed.  Rep,  816,  cited  by  counsel  for 
tbe  defendant  in  error,  a  copartrier.tbip  with- 
out any  consideration  obtained  tbeconsenl  of  a 
person  not  a  member  lo  use  bis  name  In  and  as 
part  of  the  firm  name.  Tbat  consent,  tbe 
court  held,  amounted  toa  merellceoEe,  revoca- 
ble at  pleasure,  aod  the  partnership  so  obtain- 
ing it  could  not,  without  consent  of  such  per- 
son, transfer  tbe  right  to  another  company  or 
corporation  to  make  a  like  use  of  Ibe  name. 
But  that  case  cannot  be  regarded  as  ao  author- 
ity against  the  claim  made  by  tbe  plaintiff  in 
error  Id  this  case;  for,  where  tbe  parloers 
themselves  make  a  sate  of  their  flrm'a  go'>ri 
nil],  which  carries  with  It  tbe  right  to  use  ibe 
Arm  name,  or  authorize  such  sale  to  be  made, 
it  cannot  be  said  tbat  tbe  uae  of  the  name 
either  by  tbe  purchaser,  or  those  succeeding  to 
tbe  business,  is  without  their  consent.  As 
said  by  the  court  Id  the  case  Just  cited,  on  page 
819:  "If  one  has  made  of  his  ono  name  a 
trademark,  and  then  transfers  to  soother  his 
business,  In  wblch  bis  uame  bos  been  so  used, 
the  risbt  to  continue  such  use  of  the  name  will 
doubtless  follow  the  business  as  ofteo  as  it  may 
be  Iraosferred." 

Upon  the  facts  admitted  by  tbe  pleadings 
th»  Judgment  of  IRe  Circuit  CoaTt  fflusf  be  ra- 
UTtei,  and  Judgment  rendered  for  tbe  plain- 
tiff Id  error. 
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Omar  N.  GARDNER 

(ES  Ohm  St.  lu.) 
*nia  oIBoIkI  matM  of  pnbllc  olBeerw,  in 

olBra  oreated  bT  *a  uuoonttltutloDa)  statute  of 
thliaTBie,  performed  beforatbaBUtute  hu  been 
declared  imaooBtJtutlOD&I  hi  an  autborltaUTe 
deolsloQ  of  tbe  oouru  of  the  BUle.  oanooibeool- 

UtenUr  Bttaokad. 

auoarr  tL,  lasu 

EXCEPTIONS  by  tbe  SUte  lo  rultngs  of  the 
Court  of  OommoD  Pleu  tor  Summit 
CoudU  mode  during  ibe  [rial  of  an  ludictmeot 
for  oSerlDK  a  bribe  which  resulted  lo  an  ac- 
quittal. SUceptUm*  mi^aiiud, 
Tbe  -fscls  are  staled  in  the  opiuir- 


Memri.  8ajnn«l  G,  RojEera,  FTOsecutin^ 
Attorney,  and  Henrr  K.  Sa     '        '-      '' 
tiff  In 


Attorney,  and  Henry  K.  Sander,  for  plali 


The   coDstitutlonalltj  of  the  act  cauDOt  be 


the  officer  bribed  is  not  a  party  to  the  action, 
neither  ia  any  other  officer  In  any  city  wtiose 
BOTernroent  is  affected  tiy  Ibe  act  of  a  party  ~  ~ 
in  any  manner  cocnecled  nitb  the  cause,  a 
they  certainly  have  a  risht  to  be  heard  bef<  _ 
tbey  are  declared  by  soJemn  Judicial  decision 
to  be  usurpers. 

Molitor  T.  SUiU,  8  Ohio  C.  C.  2SS:  Hechem, 
Pub.  OS.  g  S80;  StaU  t.  AUing,  n  Oblo,  ISi 
Ehrman  v.  Pnton  Gent.  L.  In*.  Co.  85  Ohio  St. 
824;  Chamberlain  y.  PainmilU  A  H.  R.  Co.  15 
Ohio  81.  226;  Prabyterian  8oe.  t.  BmiVun,  13 
Oblo  St.  248;  8/ue/ian'i  Oat.  132  Haaa.  440,  " 
Am.  Bep.  S74. 

It  would  be  manifestly  cootiaiy  to  pnl 
policy  to  allow  auch  an  issue  to  be  ralaaa  a[ 
an  indictment  It  would  put  ft  lu  the  power 
of  eTer;r  one  charged  with  crime  to'  ouestlon 
tbe  judicial  antbontr  of  tbe  court  tiyiDK  him 
before  any  flndiug  u  mado  ousting  tlie  court 
from  lts]urUiliction. 

Stiiart  T.  Sehool  Ditt.  No.  1,  80  Mich.  69; 
PtepU  V.  Maynard.  IS  Mich.  4T0;  Fraelional 
School  Ditt.  No.  1  V.  Joint  Bd.  of  School  In- 
ipecUrt,  27  Mich.  8;  Bird  r.  JVr*tn*,  88  Mich. 
28:  Mendota  t.  Thompton,  20  111.  1B7;  Eeittr- 
ing  V.  JaektenviOt,  SO  HI.  89:  l^opU  t.  Weber, 
8fl  III.  298. 

Tbe  authority  of  officers  claiming  title  under 
color  of  law  can  only  be  questioned  by  the 
■tate  by  proceedings  In  quo  warranto. 

OoyU  T.  Om.  KM  Pa.  117;  Com.  t.  Bvrrell, 
7  Fa.  Ujnark  t.  Com.  39  Pa.  129;  Campbeli  v. 
Com.  SO  Pa.  844;  fhuer  r.  n-«e.'on,  S8Cal.  644; 
Burt  V.  mnona  *  St.  P.  S.  Co.  81  Minn.  4:2. 


■Head  note  by  tlw  CoiTKX. 

ITovs.— For  iUfatlo  oflloert  ander  unconatltu- 
tjonal  ttatute,  aae  alao  noCa  to  Klnt  v.  Phlladal- 
phta  Ue.  (Pa.)  n  L.  a.  A.  IIL 
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In  like  manner  a  peraon  offering  ■  bribe. 
and  thus  recoeufzlDg  him  as  an  officer  nnda 
Ibe  act,  would  be  estopped  from  dmylDg  bis 
official  authority. 

There  waa  a  defaUe  office  and  Joaapb  Hd- 
gill  was  a  de  facto  officer. 

Where  an  office  Is  established  brlegislatlTe 
act  apparently  valid,  aod  the  office  la  filled 
and  exerclaed  under  the  act.  It  la  a  ie  facto  of- 
fice. 

3miA  r.  Lvneh,  SB  Ohio  St.  261;  Leaeh  t. 
PeopU,  133  III.  420;  Burt  r.  Winona  <»  St.  P. 
R.  Co.  mpra;  Mechem,  Pub,  Off.  Sg  818,  3S7; 
Donjvgh  r.  Deieey,  83  Mich.  809;  Van  Fleet, 
Collateral  AtUck,  g  21,  p.  Sa 

Mr.  Cli»rlea  B»lrd.  arntra: 

Tbe  demurrer  to  the  indictment  pnta  tbe  le- 
gality of  tbe  whole  proceedinga  In  issue,  aod 
compels  the  court  to  examine  Ihe  Talidiry  of 
tbe  w bole  record,  and  although  Ihe  demurrer 
ad  mils  Ibe  facta  demurred  to  and  refen  to  their 
iesal  sutijcieacy  to  the  court.  It  does  not  admit 
alleeatlona  of  the  lenl  effect  of  tbe  facta 
plea'ded.  nor  does  It  admit  any  facia  thai  are 
not  well  pleaded. 

Wbart.  Crlm.  PI.  ftPr.  %%  iS&,  408;  Oom. 
J.  Trimmer.  84  Pa.  65. 

The  question  raised  1)y  Ihe  demarter  it 
whether  under  tbe  law  there  is  tbe  ofBce  of 
ciiy  commissioner  of  tbe  city  of  Akron,  and 
whether  under  the  law  Joseph  Huglll,  the  per- 
son named  In  the  Indictment,  held  or  couU 
bold  tbe  office  of  ctty  commissioner. 

Tbe  act  In  review  confers  corporate  powen 
upon  Akron  and  Toungstown  (Sbita  t.  Brem- 
iter,  44  Ohio  Bt  249),  throDj^h  tbe  board  of  diy 
comoiisaioners,  and  orgaoizea  these  two  citiea 
upon  a  basis  of  aapecial  grade  for  porpoaeaof 
municipal  goTummenl;  autpenda  theoperstjoa 
of  general  laws  as  to  tbem,  while  tbeae  sos- 
pended  staiutea  must  remain  in  full  force  aa  to 
the  other  cltias  of  the  state  of  the  same  elaai 
and  grade,  or  throw  tbe  laws  regulating  tbe 
organization  of  municipal  oorporationa  Into 
tneltticable  confusion. 

Stale  T.  EOtt,  47  Ohio  SI.  90,  OwMb  v.  Wg- 
oming.  49  Obto  81.  302:  State  w.  Behteab.  Id. 
229;  Bamiiton  County  Comrt.  v.  State,  50  Ol  io 
St  6S8:  Oarr  v.  Wetl  Garroaion.  B  Ohio  C.  C. 
1',  Senlon  t.  State.  82  Oblo  L,  J.  894;  Slate  t. 
Bargut.  84  Obio  L.  J.  71;  Pittetmrgh,  Ft.  W. 
Ad  R.0o.  T.  Martin.  Id. 233. 

In  order  that  there  may  be  a  (b  faelo  otBoer, 
Ibere  must  be  a  d«  jure  office;  ana  the  DOtioa 
that  there  can  be  B  d«  facto  office  has  lieen 
character t:eed  sa  a  political  aoledsm,  wttbooi 
foundation  in  reason  and  wlihoat  support  in 
law;  and  therefore  a  person  cannot  claim  lobea 
defaeio  officer  of  a  municipal  corporaiioo  when 
the  corporation  or  people  ba*e  in  law  no  power, 
'    any  event,  to  elect  orappoint  such  an  officer. 

Dill.  Hun.  Corp.  %  3TS:  Norton  t.  ^lA^Or 
Connty.  118  U.S.  43S.  80  L.  od.  178j^  " 


Bradbnrr.  J.,  delivered  the  opinloD  of 

At  the  Beptember  term  of  tbe  COoit  of 
CommoD  Pleaa  of  Summit  i  oa  ity,  Omar  N. 
Qafdner  waa  indicted  tor  oOarlD^  a  brtbe  ta 


..CoCH^Ic 


18M. 


Stats  ▼.  Oaxdhib. 


JoMpb  Haflll,  «  clt7  eommlwtoDer  of  the 
eltT  of  Akron.  The  accuMd  demumd  totba 
Indictment  on  tbe  ktodi"!  tbit  tbe  act  of  Apri  1 
90,  1S98.  uadef  wbfchUuglll  wupeTfnrmtDff 
tb«  duties  of  hU  olBoe,  was  uncoDstltutlon&l 
ftnd  Told.  The  demurrer  wea  luttalaed 
and  the  dereodaot  dlicharxed.  To  tbl* 
holding  of  the  court  the  pToeecntloB  at- 
tomey  excepted,  and,  by  virtue  of  the 
proTlaloDB  of  aectlona  T805-7S0B  of  the  Re- 
Tlaed  Btatutea.  baa  broaght  the  queatlon  to 
ttala  court  for  review.  Two  qneetfoni  are 
preaented  b;  the  record  :  Firet.  whether  tbe 
act  of  April  30,  1803.  which  provldea  a 
mnulcipal  goTernmenC  for  the  citv  of  Akron, 
lanocoiiatliutlooal  oruotiand,  second,  if  u&- 
Gonatitutfonal  whether  fta  coDStltutioDality 
may  beaasailed  In  the  collateral  way,  under- 
(kkea  by  tbe  accueed.  The  flnt  question 
vbidt  iMicnlly  arises  Is  the  Istler  of  tbe 
two;  for  n  tbeaccusedshould  not  be  allowed 
to  raise  tbe  Qtiestinn,  in  the  way  be  at- 
tempted, it  follows  that  tbe  coDstitutlouaUty 
of  tbe  act  which  created  tbe  office  was  uot  be- 
fere  the  court.  Whether  an  act  of  the  general 
aMembly  creating  an  office  and  proTifllog  a 
method  for  flilitig  it  may  be  collaterally  at- 
tacked, is  a  question  of  the  utmost  importance 


tkaquestiondlffereDtly.  LeaeAv.  Ptopte.  123 
111.  420;  B'iTl  V.  Winona  A  St.  P.  R.  Oo. 
S.i  Minn.  473 ;  Ooyle  t.  Com.  104  P&.  117 ; 
V:echeni,  Pub.  Oft.  gg  31A,  8S7 ;  Van  Fleet. 
Oollateral  Attack.  $  81,  p.  S8;  Sarton  v. 
BMby  Cbunly,  118  D.  S.  43S.  SO  L.  ed.  176; 
SOdreth  v.  SfelitUn.  1  J.  J.  Marsh.  20S,  IB 
Am.  Dec  CI. 

It  la  DOW  betan  tbia  coart  for  the  Drst  time, 
and  while  we  are  not  Insensfble  to  the  ooa- 
aideratlon  Justly  doe  to  the  bigh  standing 
of  those  courts  and  authors  we  are  bound  to 
re«cb  that  godgIusIod  which,  in  our  Judg- 
ment, Is  best  sustained  by  sound  resaon ;  and 
tkat  brat  comports  with  an  enlightened  pub- 
lic policy  and  the  malntenatice  of  public 
order. 

If  the  official  acts  of  officers  acting  in  an 
office  crested  by  an  unconstitutional  statute 
should  be   regsrded  as  falling   within  the 


all  difflctil^  vanrshes.  The  opposite  doc- 
trine is  based  upon  tbe  sssertion  that  there 
can  be  no  <I*  j^oto  officer  unless  there  Is  a  tl« 
fun  office.  That  la  s  simple  and  summary 
way  to  dispoae  of  this  i^rave  quostlou.  That 
tbere  can  be  no  d«  jurt  officer  without  i  de 
fvre  olHce  Is  e  proposition  to  which  all  minds 
will,  of  course.  asDont.  But  that  there  can 
be  a  def-'tto  officer  without  a  d«>ur«  office  lg 
dispulaltle  If  the  phrase  "dt  facto  officer"  to 
eludes  odo  who  In  fact  dlacbarpe*  tbe  duties 
of  a  public  oRlce,  recogeliied  by  tbe  er^at 
bfdy  of  the  penple  sod  by  virtue  of  a  statute 
solemnly  passed  by  the  general  assembly  of 
tlje  Stale,  wbich  may  m  unconstitutlonsl. 
Tliat  tbere  hnve  been  many  officers  who  oc- 
ct  Tiled  and  dlschHrgcd  the  duties  of  offices 
ciinteil  liT  laws  that  were  Hflerwarris  held  im 
ciiigtiiuilooal  Itafactwell  koown  to  every 
%\  \.   I(.  A. 


them,  tbe  duration  of  tbe  office  may,  and 
often  does,  extend  through  a  series  of  years. 
In  the  case  before  ua  tbe  act  In  qaestlon  Is 
one  creating  a  municipal  government  for  tbe 
city  of  Akron,  and  haa  been  in  force  alDce  ila. 


meot  of  that  city,  which  latter  a 
ject  to  the  aame  asaault  that  was  attempted 
to  be  made  on  the  me  uniier  consideration. 
Tlie  existing  government  of  the  populous  and 
UirlTlng  city  of  Youngstown  also  rests  upon 
the  act  now  assailed ;  while  that  of  the  city 
of  SprlngOeld  dependa  upon  an  act.  at  leaat 
a*  Tuloersble  to  the  same  attack  as  the  act 
under  consideration.  Tbe  constitutionality 
of  the  goverDmenta  of  the  cities  of  Spring- 
field and  Youngstown  has  not  been  assailed. 


daily  dischsrgtng  duties  affecting  the  rights 
of  the  city,  and  the  private  rights  of  Indi- 
viduals. 'These  officers  are  either  usurpers 
and  trespassers,  or  (fa  faeto  officers ;  If  tbe  lat- 
ter, tbe  rights  of  tbe  publicor  of  lidividualt 
who  have  snbmltted  to  their  authority,  or 
acquieaced  In  !ta  exercise,  would  be  unaf- 


tional ;  if  they  were  UBaroers  inerely  every 
official  act  would  be  a  nnllltv,  and  iDtermiU' 
able  confusion  possibly  follow  such  a  de- 
cision. Were  such  reeults  to  follow,  the 
courts  might  well  pause,  before  declaring 
nneonstitutional  an  act  establishlag  a  city 
government,  unless  its  ooDstttutionallty  was 
challenged  upon  tbe  threahold  of   Its  ezlst- 

The  oommon  law  Id  relation  to  da  Jaet^ 
officers  had  Its  origin  In  England.  It  wss 
tbere  laid  upon  a  foundation  as  broad  as  their 
iMcessities  required.  Sucb  a  thing  as  n  writ- 
ten constitution  controlltog  legislative  ac- 
tion was  unknown  to  their  Jutisprudeuoe ; 
whatever  office  parliament  chose  to  create  was 
sdajufwofflce.  In  the  stateaot  theAmericao 
Union,  however,  we  find  written  constitu- 
tions, limiting  the  othOTWlse  absolute  power 
of  the  people  to  act  tfaiougb  the  legislative 
branch  of  tne  government.  As  a  consequenoe 
of  this  peculiar  feature  of  our  government,  a 
statute,  Tegnlarly  enacted  by  tlie  legislative 
branch  thereof  may,  in  express  terms,  create 
a  public  office,  or  it  oiay  authoriKe  a  munici- 
pal corporation  to  create  one ;  an  iDcumbeut 
may  be  appointed  In  tbe  mode  prescribed  by 
theststute.  He  may  qualify,  enter  upoa>tbe 
discharge  of  the  duties  of  tbe  office,  aod  con- 
tinue to  discbarge  tboae  duties  Indefloitely, 
possibly  for  many  yesrs,  dnrlng  which  lie 
daily  performs  official  acts  affectlnK  not  only 
public  rights,  but  private  lights  of  the  most 
sacred  character.  After  all  this  has  occurred, 
tbe  coDsiitutionallty  of  tlie  statute  la  success- 
Fullr  challenged,  and  the  statute  declared 
void,  anil  for  tbe  flrat  time  in  the  history  of 
ilie  common  law  its  prlnclplea  must  ha  In- 
voked to  ascertain  the  status  of  tbe  rights  of 


Ono  SnFBKiiB  Comr. 
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mncai.  ud  or  tlie  public,  tbit  kooraed  be- 1 
lore  the  Uw  waa  declared  Told; 

Vft  think  that  prlnolple  ot  pnbllo  poU^, 
ieclarsd  hy  the  Bngltah  ooorta  time  oen- 
tnriesftgo,  which  gave  raltditT  totheofflclal 
acts  of  persona  who  tntrnded  themMlTea  Into 
an  office  to  wbloh  tbw  had  not  been  legall; 
appointed,  1b  as  applicable  to  the  condUlpD* 
DOW  presented  as  tnej  weie  to  the  condltiona 
that  then  confronlod  Uie  Bngliih  Judicial;. 
We  are  not  required  to  flttd  a  name  by  which 
,offlcen  are  to  be  known,  who  have  acted 
under  a  statute  that  has  Bubsequeutly  been 
declared  uacoDStitutional,  tbouffb  we  think 
such  offlcen  might  aptly  be  called  "dcVacio 


b;  the  law-making  department  of  the  goveni- 
ment  Such  a  Htatute  is  presuoied  to  be  con- 
stitutional. (XneiHtiati,  W.  A  Z.  R  Oo.  v. 
OUnPtn  Oounit/  Oomri.  I  Ohio  St.  77.  The 
unbroken  cnrreiit  of  authority  supports  this 
proposition. 

Oourts  in  the  practical  administration  of 
justice  should  regard  the  substance  of  things 
and  deal  with  conditions  as  they  actuBllj  ex- 
ist. Here  ore  grave  and  important  official 
actaactuallyperrormed  by  virtue  of  an  office, 
created  under  the  provtsiona  of  a  atatate  rei;- 


been  delegated  by  the  ConatltutioD ;  there  Is 
a  clearly  establlsbed  legal  presumption  of  Us 
validity.  The  public  In  its  organized  capac- 
ity, aB  well  as  private  cltjsana,  has  acqul- 
eaoed  In  and  aubmltted  to  tbeir  authority- 
tjuoh  circumstances,  tbe  ntajori^  of  the  court 
are  of  opiuloQ.are  sufficient  lo  give  auch  color 
to  their  title  as  to  make  them  ds  faeto  officers ; 
but  whether  they  fall  witfaiir  the  previoufll  j 
ezlsllnK  dednltlon  of  such  officen  or  not, 
their  official  acts  tliua  performed  fall  witbin 
the  protection  of  that  principle  of  pnbllo 
policy  which  defends  them  against  collateral 
attack,  and  that  therefore  the  question  of  tbe 
constitutionality  of  the  statute  In  question 
was  not  before  the  court  of  common  pleaa. 
Beofptioni  tutiaititd, 

Spe»r,  J.,  Goncurrlng: 
It  Is  si  ways  well  to  start  with  a  clear  oou- 
ceptlon  of  the  real  question  at  iasue.  In  his 
InveatlgatioD  of  the  case  the  Judge  of  tbe 
common  pl«as  reached  tbe  conclusion  that 
the  defendant  was  Id  a  position  to  raise  the 
question  of  the  couBtltutlonslity  of  tbe  stat' 
ute  establishing  a  government  for  tbe  city  of 
Akron,  and  then,  being  of  opinion  that  the 
act  Is  unconstitutional,  he  sustained  the  de- 
murrer to  the  indictment.  Courts  uniformly 
decline  to  consider  the  alleged  unconstitu- 
tionality ot  an  act  of  the  general  aaaembly 
niess  (t  becomes  necesaary  to  a  diaposltion 


ant  to  make  tbe  question  of  the  constitution- 
ality of  the  statute  under  review.  If  he  can- 
not be  heard  to  raise  that  question  then  the 
Issue  of  constltntlonallty  Is  not  before  us; 
meantime  It  is  neither  conceded  to  be  uncon- 
stitutional, nor  contended  that  it  is  not.-  Can 
be  make  the  queatlonT  This  inquiry  wll] 
be  answered  when  It  has  been  determined 
whether  or  not  the  city  commissioner  of  Akron 
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preferred  to  express  my  own  views  on  tbe 
subject.  A  reference  to  some  of  those  anthori- 
tles  win  prove  instructive. 

MeEim  v.  Stmert,  1  Peni.  &  W.  297,  In- 
volved the  admiaaibillty  of  a  depooitlon  taken 
before  a  Justice  whom  tbe  objecting  party 
alleged  and  sought  to  prove  had,  priw  to 
""  taking  of  the  deposition,  moved   from 


1  offloef .     If  he  Is,  within  tbe  meaning  of 

law,  an  officer,  tlie  exact  extent  or  uar- 

acter  of  his  title  will.  It  la  bellercd,  prove 

of  but  little  oonseqneooe,  tor  tbe  chn^e  Is 

that  of  attempting  to  Mbe  an  eOear. 

The  high  estimate  I  entertain  of  the  lenm- 
ing  and  ability  of  the  trial  Judge,  m  mil 
as  the  importance  of  the  principle  involved, 
has  caused  me  to  hesitate  Imig  befmn  aaaent- 
Ing  to  a  conclusion  oontraiy  to  the  faoIdlOK 
below,  and  it  is  only  after  careful  exnmina- 
tlon  of  many  authorities,  and  much  reflection, 
that  I  have  been  satisfied  to  rest  upon  tbe  o 


on  the  ground  that  whenever  a  perscm  has 
color  of  authority,  and  acts  under  a  commis- 
sion from  tbe  appointing  power,  but  wblch 
it  may  be  alleged  has  been  forfeited,  tbe  va- 
lidity of  the  oommission  cannot  be  examined 
Id  a  suit  in  which  he  is  not  a  par^.  "If 
a  person, "  observed  the  court,  "oaorpan  au- 
thority to  which  he  has  no  title,  or  co)ot  of 
title,  bis  acts  would  be  simply  void ;  but  s 
colorable  title  to  an  office  can  be  examined 
only  in  a  mode  in  which  the  officer  la  a  party 
and  before  the  proper  tribunal." 

AopI«  V.  Banpj,  M  111.  184,  was  a  quo 
warranto  to  test  the  title  of  the  defendant  to 
the  office  of  circuit  Judge.    The  OonstltntloD 

Sve  authorl^  to  the  general  aseembly  to 
zrease  the  number  of  clrcnlta,  and  In  mck 
case  the  number  of  Judges,  but  tbe  aMembly 
undertook  to  provide  for  an  additional  Judge 
without  creaUng  an  additional  ciranft,  and 
Judge  Bangs  was  elected,  commissioned,  and 
entered  upon  bis  duties  as  Judge.  JndjrmeDt 
of  ouster  was  entered,  the  court  holding  that 
the  portion  of  the  law  which  provided  for 
tbe  election  of  a  circuit  Judge  waa  not  au- 
thorized by  the  Constitution  wid  the  election 
itself  xvas  void,  but  it  ftave  tbe  Judge  color 
of  office,  and  his  acts  were  as  valid  as  If  the 
law  had  been  constitutional.  The  syllabus 
reads:  "Though  a  Judge  elected  undw  a 
law  not  auUuwlsed  by  the  Constitution  shnll 
be  ousted  because  he  is  not  an  officer  dejwre, 
yet  his  acts  eoloft  ojJieU  will  be  valid." 

PtojAe  V.  Web&r,  SO  111,  288,  was  a  petition 
for  a  writ  of  mandamus  by  one  Sullivan, 
claiming  to  be  a  city  treasurer,  to  compel  a 
collector  of  taxes  to  pay  to  him  taxee  col- 
lected belonging  to  the  munlcInsUty.  Sulli- 
van's title  rested  upon  an  alleged  appoint- 
ment by  the  mayor.  This  the  court  held  1« 
be  Invalid,  and  the  writ  was  refused.  It  is 
held  In  the  syllabus:  When  one  olsJns 
rights  as  an  oDIcer  by  virtue  of  his  office  be 
must  show  that  be  Is  legally  entitled  to  act.— 
that  lie  Is  an  officer  d»jv,r«  as  well  as  dt faeto. 
Tbe  acta  of  an  officer  Oejvre  are  valid  and  ef- 
fectual everywhere  when  within  the  limits  of 
his  authority ;  but  the  acts  of  a  da  facto  officer 
are  valid  only  so  far  aa  the  rights  of  tbe  pub- 
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lio,  udof  thlrdpenouhariDgaDlDterMt  Id 
•aoh«cta,u«li)7olTed.  .  .  .  Ttwtltlaof 
k  ib/a«te  offlcsr  cannot  be  Inquired  into  In  a 
oollatenl  wij  between  tbird  oartlea,  but  It 
nuj  be  Inquired  Into  where  he  is  lutng  In  bir 
own  rigbt  as  an  offloer. 

In  Leaeh  t.  FtopU.  ISB  111.  490.  one  pan- 
graph  of  tbe  ■yllsbiu  1*  ai  followe:  'The 
leKlslature  pawed  an  act  which  proved  to  be 
in  TlolatloQ  of  the  Oonstitutlon,  whereby  the 
management  of  the  affairs  of  a  county  actlnc 
under  township  organlzatloo  was  attempted 
to  be  taken  from  tbe  anpeiTisora  of  the  aerenl 
towns,  and  vested  in  a  board  of  supervltora 
ooDslsilng  of  onlj  five  membera,  instead  of 
fifteen,  as  before,  to  be  elected  in  five  dis- 
tricts, and  hold  their  offices  for  foor  years. 
SuppoBlnx  tbe  act  to  be  a  valid  enactment, 
vaSb  board  of  Ave  were  elected,  and  for  a 
time  acted  without  queelioa,  aa  the  legally 
constituted  tribunal  having  charge  of  the 
county  affairs :  Held,  that  theli  acta  were 
valid  and  binding  as  thoee  of  dtfaeto  officers 
under  color  of  office. " 

Brovm  v.  O'Oonnell,  86  ConD.  483,  4  Am. 
Rep.  8ft,  was  an  action  of  debt  on  a  recognt- 
saaoe  given  in  the  police  court  of  Hartford. 
The  Constitution  provided  that  all  Judicial 
officers  should  be  appointed  by  tbe  general 
assembly.  That  body,  by  a  statute,  under- 
took to  authorize  the  appointment  of  a  judge 
of  tbe  police  coart  by  the  common  conncll. 
The  supreme  court  neld  the  appointment 
void,  but  that  the  appointee  "was  a  Judge 

■   "    '         ■ '         I  entered  Into 

t  for  the  ap- 
a  prisoner  waa  valid  and  btnd- 

Judge  Van  Fleet,  In  bis  work  cm  Collateral 
Attack,  p.  88,  remarks :  "  II  it  is  neoeMan, 
In  order  to  guard  the  rights  of  the  public, 
to  hold  the  acts  of  an  actual  althoagb  nnlaw- 
fal  incumbent  of  a  judicial  offloe  valid,  as 


tribunal,  erected  under  the  forms  of  law, 
sustained  by  the  power  of  the  state,  and  set- 
tling rights  and  titles,  a  tribunal  ie  facte.' 

And,  as  ooocluslon  from  divers  authorities 
cited,  the  same  learned  author  observes  on 
pageCl:  "  The  dt/ieto  character  of  tbe  officer 
II  not  impaired  becanae  be  waa  appointed  bj 
virtoe  of  a  void  ttatale.  Thus,  a  ]ndg«  ap- 
pointed by  tbe  governor,  or  a  city  coudcIi, 
or  traoaferred  to  another  district ;  or  a  pro- 
bate clerk,  or  district  attorney,  appolotad  by 
auifaorlty  of  an  unconstitutional  statute :  and 
county  officers  elected  in  a  new  countv  before 
tbe  law  OTganlifng  it  oould  take  effect,  are 
all  officers  d^fiMfo.'  Bee  also  AirtT.  Winona 
<t  at.  P.  n.  Co.  SI  Hlnn.  472;  MorrU  v.  PwpU, 
8  Denio,  Sfll  :  Statt  v.  Ohaiit,  11  Ohio.  511 ; 
Sate  V.  Atling.  13  Ohio,  16 :  Taylor  v.  Skrint, 
3  Tieadway,  CoDit.  6M ;  Cam  v.  State,  0  Ind. 
1;  Oreighlont.  Piptr,  14  Ind.  182;  Plymtmth 
V.  Painter,  17  Conn,  688,  44  Am,  Dec.  874. 

Smith  v.  Lynch,  39  Ohio  8t.  881,  was  an 
action  to  restrain  the  collection  of  a  tax  aa- 
sessedby  tbe  board  of  health  of  the  vlllsgeof 
West  Cleveland  upon  the  land  of  plaintiff  for 
the  expense  of  removing  a  Dulsance  there- 
from. The  plaintiff  claimed  that  the  board 
was  not  a  lawful  board  becanse  the  ordinance 
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of  oooDcil  oreatlng'it  was  not  raad  on  three 
several  daya,  nor  were  tbe  yeaa  and  nays,  of 
those  voting  recorded,  nor  did  a  malorlty  of 
members  vote  for  suspension  of  rules  as  re- 
quired by  ttatate ;  that  they  acted  without 
authority,  and  tbe  tax  was  therefore  Illegal. 
The  persons  claiming  to  be  such  board  were 
the  only  penons  claiming  to  be  acting  a 


such,  and  tber  woe  generally  and  publTcly 
known  and  acuowledged  as  such  st  the  time 
□f  the  ttansactlmi.    The  court  bold  that  the 


requirements  of  the  itatnte  aa  to  the  d. 

of  passing  tbe  ordinance  were  mandatory. 
NsTertheleM  the  board  wa«  a  board  defaSt* 
and  wbellier  it  was  a  board  demure  was  im- 
material. It  was  claimed  In  argument  that 
the  case  was  one  where  there  was  no  office  to 
be  filled.  But  the  coart  held  that  "the  stat- 
ute (66  Ohio  Laws,  300)  cream  the  offloe. 
It  authorises  the  council  to  establish  the 
board,  and  to  fill  It  bv  appointment.  Tme, 
until  the  council  act  In  tbe  premises.  It  Is  a 
mere  potentiality  In  their  nands;  vet  It  ta 
none  ton  less  an  office,  known  to  the  law,  and 
provided  tor  by  law.     .     .     .     It  la  enough 


ment,  aasame  to  be  and  act  as  such  officer., 
snd  that  they  are  accepted  and  acknowledged 
by  the  public  as  such  to  the  exclusion  of  all 
others.  Such  was  the  case  here.  There  were 
both  the  color  and  fact  of  office. " 

Turning  to  the  statute  referred  to  we  find 
Uiat  It  simply  provides  for  tbe  composition 
of  a  board  of  health,  and  deSnes  ita  powers, 
dutlea,  eta,  "whenew  tlM  council  of  anj 
city  or  Inoorporaled  village  shall  establish  a 
board  of  health."  No  such  board  can  exist 
until  it  is  so  esUbllsbed.  Direct  autbor% 
to  establish  such  board  is  given  bj  g  VtSa, 
Rev.  But.  ^  34.  When,  therefore,  the  court 
says  that  such  board  is  "an  office,  known  to 
the  law.  and  provided  tat  bj  law,"  no  more 
Ii  meant  than  that  provision  has  bean  made 
by  law  for  the  establishment  of  such  an  office. 
No  one  would  pretend  that  tbe  statute  created 
the  particular  board  In  question. 

And,  In  the  same  sense,  is  not  the  offloe  of 
city  commissioner  one  which  the  law  has 
provided  may  be  established^  Is  ttw  "  potMi- 
tlaliU"  lodged  Mi  the  general  assembly  by 
the  Constitution  by  the  general  grant  (art 
3.  g  1),  and  by  art.  18,  \  6.  in  the  words: 


Tbe  general  assembly  shall  provide  for  the 
organization  of  cities  and  incorpirated  vll- 
lagea,"  etc.  any  less  potent  -In  the  consti- 
tuting of  muDlclpal  offices  generally  than  is 
the  "potentiality"  lodged  In  the  council  by 
act  of  the  general  assembly  to  create  a  par- 
ticular offioef  And  where  the  council,  at- 
temptlngtoactunderanchauthority,  violates 
the  tundameDtal  law  In  such  way  aa  to  fall 
to  clothe  its  appointee  with  a  good  title  to 
the  office,  and  yet,  because  It  possessed  power 
lo  do  the  thing  lawfully,  and  because  Its  ap- 

fiointee  has  entered  upon  and  is  performing 
ts  duties  to  the  exclusion  of  all  others  and 
to  the  acceptance  of  the  public,  this  court  - 
says  then  being  both  color  of  office  and  fact 
of  office,  that  the  appointee  is  an  officer  ii 
fact".  Shall  we  now  say  In  this  case,  where 
1*  the  most  abundant  authority  In  the  general 
assembly  to  create  the  office,  and  an  attempt 
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to  do  It,  tad  tlie  officer  hu  entered  upon  mnd 
li  performing  tbo  duties  to  ihe  ezcluaioii  of 
«11  oUiere  ann  to  the  accopcance  of  the  pob- 
iio,  yet  because  of  a  failure  to  obferve  the 
fundamental  law  by  the  general  assembly,  tf 
there  be  aucb  failure,  there  l«  no  color,  and 
DO  fact,  and  btnce  no  de  facto  officer,  but  he 
U  limply  an  tntruder  and  a  uaurperT 

No  queatlon  la  made  as  to  the  regularity  of 
tbe  proceedings  by  which  the  board  of  oUy 
commlMlonera  was  appointed.  Every  legal 
formality  was  obeerTed.  The  objection  urged 
Is  that  tbere  whs  no  power  In  the  officers 
who  appointed  to  make  tbe  appointment  In 
any  manner,  howeveT  regular.  This  is  suffl- 
aiently  answered,  we  submit.  If  there  was 
ooln  of  authority. 

As  before  stated,  the  gfnind  upon  which 
acta  of  di  tada  offlcen  are  sustained  is  that  of 
public  policy.  But  it  is  Inaisled  that  this  is 
a  erlmfnal  case  and  hence  a  different  public 
policy  aliould  prerall.  Uany  courts  hare 
thought  differently. 

In  SUtU  V.  CanvU.  88  Conn.  499,  9  Am. 
Sep.  40S,  the  prisooer  had  been  found  guilty 
at  libel  and  bresch  of  the  peace  In  the  city 
ooart  of  New  Haven.  Carroll 'a  complaint 
was  that  the  person  acting  aa  judge  was  not 
■ach,  having  been  called  In  to  take  the  place 
of  the  jud^e  by  the  clerk  acting  uniler  an  un- 
constitutional statute.  The  court,  applying 
the  general  ruled  as  to  the  effect  of  color  and 
of  fact,  In  an  opinion  of  marked  ability  and 
learning,  by  Butler,  Ch,  J.,  held  that  "the 
acts  of  aa  officer  appointed  by  and  acting 
under  and  pursuant  to  an  unconstitutional 
law,  performed  before  the  unconstitutional- 
ity ol  the  law  hasbeenjudlcf ally  determined, 
are  valid  aa  respects  the  public  and  third 
persons,  aa  the  acta  of  an  omcer  defaeto." 

In  Mape*  v.  PW]^,  69  111.  fiSS,  In  a  liquor 
pmaecution,  objection  was  made  by  defend- 
ant that  the  Jury  waa  an  illexal  body  because 
drawn  by  an  unauthorized  peraon,  one  Lee, 
who,  although  authorized  to  perform  other 
duties  aa  clerk  was  not  empowered  to  draw 
Juries.  The  court  held  that  whether  Lee  waa 
an  officer  tb  jurt  waa  not  material.  Be  was 
an  ofBcer  dtfaeto.  In  poHBession  of  ihe  office, 
perrorming  Its  duties,  and  until  he  waa  in 
aome  direct  way  adjudged  to  be  without  au- 
thority, his  official  acta  must  fa«  regarded  as 
valid. 

Id  ai^irk  V.  Con.  39  Pa.  1B9,  the  prisoner 
had  been  convicted  of  murder  in  a  court,  tho 
Judge  of  which  waa  exercising  functions  in 
a  county  attached  to  bis  district  sutMeoueDt 
to  his  election,  and  the  contention  of  the 
prisoner  was  that  the  act  of  the  legislature 
by  which  aueh  addition  waa  attempted  to  t>e 
made  was  unconstitutional.  Bnt  the  cojtrt 
held  that  tbe  question  could  not  be  raised 
collaterally:  that  tbe  judge  was  a  Judge  d» 
faett  and,  aa  against  all  bnt  the  common- 
wealth, a  Judge  (b  fwn.    The  murderer  was 

In  Camiim  v.  Oam.  96  Pa-  844,  the  pris- 
onen  hail  been  convicted  in  Payette  county 
of  arson  in  burning  a  dwelling  house  and 
other  buildings.  Two  aasoclaC«  Judges,  not 
teamed  in  the  law,  but  who  had  been  elccleil 
bv  the  people  of  tlie  county  and  commis- 
sioned, sat  with  tbe  president  Judge  and  par- 
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ticlpated  in  the  trial  and  aealeDoe.  Tke 
validityof  their  title  to  the  office,  aad  benee 
of  the  composition  of  the  court,  was  qoes- 
tioned  on  the  ground  that,  under  tbe  Conatl- 
ttitioD  of  18U.  and  sut«equ«it  leglalation, 
the  people  had  no  power  to  elect  associate 
judges  In  Payette  coun^.  It  waa  held  'that 
they  were  judges  defaelo,  and  aa  agalnat  all 
parties  but  the  commonwealth  they  wen 
Judges  de  jur»,  and  having  at  least  a  ooltxs- 
ble  title  to  these  ofBoes  their  title  thereto 
could  not  be  questioned  in  any  other  towwt 
thao  by  quo  warranto  at  the  suit  of  the  com- 
monwealth."  And  the  burners  of  dwelling 
houses  went  to  Uie  penilenilary  tot  elgtit 

tean.  At  a  sulMequent  term,  in  an  action 
a  quo  warranto,  brought  by  the  attotnej 
general,  tbe  associate  judgea  were  ouated. 

Of  like  import  was  the  holding  in  Ogb  t. 
Com.  104  Pa.  117,  and  the  murderer  waa  ox- 

In  Statt  V.  Brcoki,  89  La.  Ann.  BI7,  tbe 
defendant  had  been  convicted  of  manalanf^t- 
er.  The  person  killed  waa  one  Allen,  aa  act- 
ing constable,  who,  armed  with  a  warrant 
waa  lu  the  sot  of  seizing  Brooks'  prapertv  at 
the  time  of  the  homiclce.  The  defeooant 
sought  to  prove  that  Allen  had  not  been 
legally  appointed  and  was  not  a  legal  con- 
Etable.  Thts  proof  waa  rejected.  This  rul- 
ing was  affirmed.  The  court  quotes  with  ap- 
proval language  of  the  court  in  aa  earlter 
oaae,  that  "we  do  not  dealra  to  tw  understood, 
however,  as  fntlmatiug  that  a  party  ebarced 
with  crime  can  be  beard  to  raise  an  laeae  Ut*i 
the  ministerial  and  other  officers  of  court, 
actually  and  ixfaeto  acting  as  auch.  have  no 
right  to  such  offices.  We  should  never  nt 
a  criminal  tried  at  that  rate.  We  would 
commence  with  a  kind  of  eollatenl  quo  war- 
ranto aa  to  the  Judge  and  then  go  on  dowa 
through  tbe  official  roster  of  the  cooit. ' " 
The  manalayer  went  to  the  penitentiary  for 
afteen  years.  See  also,  8liMhan'»  Gate,  1S9 
Haas.  446,  28  Am.  Bep.  874.  and  cases  there 
cited :  SlaU  v.  moom,  17  Wis.  Oai ;  ib  .<4A 
£m,  6  Ped.  Rep.  898;  Hamrr  v.  tHaU,  lOS 
Ind.  liiS ;  Ang.  &,  A.  Frlv.  Corp.  p.  IS8, 
note- 

Begardlng  the  respect  which  la  to  be  paid 
to  olficers  h  faelo.  Hr  Bishop,  In  hia  New 
Criminal  Law,  vol.  1,  p.  384.  obaerves: 
"The  criminal  law  will  not  justify  a  penOQ 
in  resisting  an  arnst  by  an  officer  dtjieU  on 
the  grouiul  that  he  la  not  such  da  jurt.  Other 
metiioda  of  testing  tbe  right  are  open.  In- 
deed, It  would  be  little  leas  than  a  breach  of 
the  peace  by  the  court  itself  to  permit  men 
to  try,  in  pait,  the  titles  of  conatablea  and 
alierifla,  by  beating  them  o       -•     ■    ^  --' 


Bising 


riot. " 


Amf  by  Prof.  Wharton,  In  his  work  on 
Criminal  Law,  vol.  B.  g  IBTad,  It  is  oh- 
served:  "It  has  been  already  seen  that  on 
an  Indictment  for  resisting  an  officer  his  title 
Is  not  at  issue  when  it  appears  that,  at  Um 
time  In  question,  he  was  a  de  factn  officer, 
t-  e.  the  recognized  official  represeulative  of 
(he  government  actually  in  power.  This  Is 
whar.  is  called  color  of  title.'' 

Ex  pnrm  Stravq,  El  Ohio  Bt.  610,  was  a 
proceedlug  in  habeas  corpus  In  the  probate 
court  reviewed  In  this  coort.     Strang  had 
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baea  eoDTicted  In  the  polios  court  of  CId 
cliira^  wxl  waa  held  by  Uie  dbiet  of  police 
'  r  »  mittimus  requiring  his  coDTBTWice 


bt'lDg  *t  ibe  time  111  and  abseut  from 
t$  M.       This  ocinrt   sfflrmed   the   judgmeol, 
li>  Iding :    "  That  SMumlng  (but  without  de- 
C)  Hog  the  qnestlon)  the  power  of  appoiot- 
'   19  conferred  on  the  major  to  be  nnaa- 


t^orizMl  by  the  ConstitatloD,  jet  the 

V  tlnK  noder  such  appointment,  wonia  oe  a 

J!  dge    de  faeUi;'  and   that  "Uie  acta  of  sd 


olicer  de  facto,  when  qneatlooed  collaterally, 
aie  B8  binding  as  those  of  an  officer  dejura. 
T)  oonstltuie  an  officer  ie  facto  of  a  legally 
ei:iflting  office  It  !■  not  necesaary  that  he 
■liould  derive  bU  appointment  from  one  com- 
fi'tent  to  iDveat  bim  with  a  good  title  to  the 
oAce.  It  U  ■afficleiit  if  hu  derives  bU  ap- 
p>intment  from  one  having  colorable  au- 
t>'aritjr  to  appoint ;  and  an  act  of  the  general 
aHwmbly,  tbough  not  warranted  by  toe  Ood- 
altution.  will  glveencb  sutbority." 

In  tlie  consideration  of  the  case  the  police 
Mart  la  tieaied  as  one  of  the  courts  iDferloT 
b;  the  supreme  court,  which,  by  the  Conatl- 
bjtlon,  the  general  assembly  Is  authorised 
bi  eatablish,  the  Judges  of  which  are  to-be 
alecbed  by  the  people,  and  the  acting  police 
>idge  WM  regarded  aa  appointed  to  Hold  the 
P'lilloe  cnurt,  and  to  exercise  all  the  jnria- 
dlctlon  periaintcg  thereto.  So  that  the  In- 
quiry was  not  Into  tlie  jurisdiction  of  the 
ovDrt,  but  an  Inquiry  into  the  right  of  Carter 
to  hold  the  office. 

The  cue  IllnatratM  the  proposition  that 


oilor  of  suthorltv  to'appoint  Is  sufficient  t 
cUothe  the  appointee  with  color  of  title  ' 
alBce.     And  If  this  be  ao,  will  not  an  i 


at  the  gener«l  saMmhly  which  purports 
BiUiorlze  BD  Inferior  body  to  appoint  to  office 
give. color  of  anthority  for  auch  appointment 
vbere  the  power  of  the  general  assembly  over 
tits  subject  is  unquestioned,  and  the  only 
criticism  Is  In  the  manner  of  Its  ezercitet 
The  Constitution  recognliea  municipal  cor- 
porations, and  auUiorlEes  the  general  as- 
sembly to  organise  them  and  adipt  methoda 
by  which  they  may  be  provided  with  officers 
lor  their  government.  The  office  In  queetlon 
In  the  case  at  bar  is  one  whttdi  ma;  be  so 
provided ;  in  effect,  therefore,  the  Constitu- 
tion creates  the  offloe,— not  tfala  parttoular 
board,  but  boards  generally,  and  such  boards 
may  become  as  essentially  a  part  of  the  city 
government  as  la  tbe  police  court,  or  any 
other  instrumentality.  It  will  be  noted  that 
the  holding  Is  in  square  contradiction  of  the 
maslni,  often  repeated  In  the  textbooks  and 
by  Judgea,  tliat  where  there  la  an  officer  dt 
it""'  ln~tbe  office  there  il  no  room  for  an  of  . 
Hcer  «U  faeto;  that  both  cannot  eziat  at  the 
Buuie  time.  Judge  Htraub  had  not  vncateil 
Uie  office;  he  was  still  in  occupancy  of  it. 
drawing  the  salary,  and  armed  with  all  the 
power;  notwithstanding  which  the  decision 
holds  Carter  to  be  a  Judge  (b/i«ti).  We  em- 
pbaeize  this  because  it  sbona  that  maiims 
or  text-books  are  not  to  be  implicitly  relied 
31UR.A. 
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tain  the  acta  of  one  in  the  eiercise  of  funo- 
tiona  of  ftn  office  authorized  by  atatute. 

It  is  not  here  assumed  that  there  la  not  dis- 
agreement among  the  notborltlet.  There  Is. 
Ferhapa  Sorlm  v.  Bh^  Cbunfy,  118  U.  S. 
42S,  80  L.  ed.  178,  la  moat  relied  on  aa  aua- 
talning  the  contrary  doctrine.  Jn  tbat  case 
tlie  legialature  of  Tennessee  had  undertaken, 
by  atatute,  to  constitute  for  tbe  county  of 
Shelby  a  board  of  commisaioners  to  be  ap- 
pointed by  tbe  governor,  and  clothe  It  with 
all  the  powers  and  dutlea  tben  possessed  by 
the  quarterly  court  of  tbe  county,  compoaed 
of  the  justices  of  th«  peace  who  had  b««n 
elected  by  the  people.  This  county  court 
was  one  of  the  institutions  of  the  state,  rec- 
ognised lo  tbe  Constitution.  Count;  commis- 
sions were  wholly  unknown  to  the  Constitu- 
tion, and  theretofore  to  the  laws.  There  was 
noacqulescenoeb;  tbe  Juatlceaor  the  people; 
on  tbe  contrary,  there  was  Immediate  and  ««- 
llnued  public  opposition,  by  suit  and  other- 
wise, on  the  part  of  the  Justices  and  uthera 
until  the  final  disposition  of  thecaae.  Mean- 
time, in  tbe  face  of  the  opposition  and  the 
litigation,  the  board  subscribed  to  stock  and 
issued  rmllread  bonda  of  the  conntv  to  the 
amonnt  of  about  $29,000,  and  the  IlBbllUy 
of  Uie  county  on  these  bonds  was  the  subject 


case  there  waa,  according  to  tbe  holding  of 
the  supreme  court  of  Tennessee,  no  power  In 
the  legislature  to  anthoriza  the  appointment 
of  county  oommlsaionen  with  such  powers, 
by  Bn7  form  of  statute,  while  in  our  case 
the  power  to  create  a  board  of  city  commia- 
sloners  for  Akron  is  nnqoestioned.  and,  if 
tbe  proper  olassiQcatlon  baa  been  prescribed 
DO  one  doubts  that  It  is  a  board  dtjare.  As 
against  protest  and  objection  from  tbe  start  In 
the  Tenneaaee  caae,  we  have.  In  our  caae, 
UDlvenal  aasent  and  acquiescence  on  the  part 
of  everybody  for  years.  But  it  Is  Insisted 
that  the  declarations  of  law  given  out  by  the 
court,  Irreapectlveof  the  Judgment  Tendered, 
control  this  caae.  Do  they  T  It  is  there  said: 
"An  unconstitutional  act  Is  not  a  law;  it 
confers  no  rights ;  It  imposes  no  duties ;  It  af- 
fords no  protection  ;  It  creates  no  office;  It 
ia.  In  legal  contemplation,  as  inoperative  as 
though  ft  had  never  been  passed."    It  is  not 


guage  as  applied  to  the  Tennessee  case,  but 
when  it  Is  sougbt  to  apply  It  to  the  situation 
in  this  state,  and  lo  our  case,  we  think  it 
opposed  by  the  better  authorities  and  the 
better  reason.  All  legislative  autliorlty  is 
vested  in  onr  general  aaaembly.  That  body 
enacts  the  laws.  It  Is  lust  as  much  Its  duly 
to  obaervethe  Constitution  as  It  is  the  duty  of 
any  other  branch  of  the  sovemment  The 
preaumptloD  Is,  as  declared  in  OinHnnati, 
W.  it:  Z.  S.  Co.  V.  Ciiattm  Vounly  Comrt,  1 
Ohio  St.  77,  and  nowhere  disputed,  that  in 
the  enactment  of  laws  they  heed  that  duty. 
To  say,  then,  that  a  statute  which,  by  all 
|)resilmplions,  is  valid  and  constitutional 
until  set  aside  a*  Invalid  by  judicial  author- 
ity, cannot,  in  the  meantime,  confer  anf 
right,  Impose  any  duty,  afford  anj  proteo- 
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nr  that  &  etatuta  wUch  pnTporM  to  cmt« 

'■— -iwa  office,  duly *  ■- 

DbiT,  and  duly  p 
Jolaa  DO  dntjr  of  nepeot  or  obedieace  by  tbe 


snforM  its  dsDoaDda  do  ao  at  their  peril,  and 
at  the  ritk  of  belof  deemed  tnapamen  and 
uaaTpen,  In  case  It  iliall  be  anally  decided 
to  be  uncoiutftutloiial,  by  a  bare  majority, 
perhaps,  of  tbe  court  of  last  resort,  do  mat- 
ter what  public  Deceaaltlea  eileted  for  ita  eo- 
forcemsDt,  nor  what  pubHc  approral  and  ao- 

!ule«cence  there  may  have  bE«ii,  nor  for  how 
>ng  a  term  of  veata,  and  HO  matter  how 
many  holdings  ol  tntermedtate  oourta  there 
may  have  been  siutalnlog  Ita  constitutional- 
ly, fa  to  Invite  riot,  turmoil,  ami  chaoe.  It 
Is  not  the  law  in  Ohio. 

If  the  people  may  reasonably  be  expected 
to  baTe  sufficient  knowledge  of  the  Conetitn- 
tlon  so  that  when  called  upon  to  deal  with 
one  eaercising  tbe  functions  of  an  office  they 
may  intelligently  Inquire  tar  enough  to  as- 
certain whether  the  office  be  one  which  tbe 
Oonstltution  createa,  or  gtvea  authority  to 
the  genenl  assembly  to  eieate,  it  certainly 
is  not  reasonable  to  expect  the  people  to  be 
wise  eooagfa  to  determine  fw  tbemMi  Tea,  and 
at  their  peril,  whether  the  general  assembly, 
in  its  effort  to  establtsh  an  office  which  It  has 
tbe  moat  onqneatloned  right  to  establish,  has 
observed  all  the  requirements  of  the  Consti- 
tution. 


faebf  nnlees  there  is  an  office  to  till.  The 
proposition  begs  tbe  question.  The  obrlous 
answer  la  that  there  is  an  offlee  to  fill  when- 
ever our  law-making  power  exercislne  Its 
anthority  to  create  a  constitutional  office, 
by  a  duly  enacted  and  promulgated  statute, 
OTdslns  Uiere  shall  be  such  office,  and  It 
remains  an  office  ontil  tbe  act  Is  repealed  or 
held  unconstitutional  by  a  court  of  competent 
authority,  in  a  proceeding  to  which  the  one 
holding  the  office  Is  a  party,  who,  tn  the 
meantime,  bis  election  or  appointment  being 
regular,  and  the  public  acquiescing  in  his 
discbarge  of  the  dutiea,  is  an  officer  whose 
title  can  be  questioned  only  by  the  state 
Itself. 

ataig/tt  T.  State,  89  Ohio  Bt.  496,  has  not 
been  overlooked.  The  holding  of  the  court, 
(riven  in  the  syllabus.  Is  In  substance  this : 
Perjury  cannot  be  assigned  of  an  oath  taken 
before  one  acting  as  a  deputy  clerk  of  tlie 
probate  court,  holdiog.  wtUiout  new  appoint- 
ment, during  the  second  term  of  the  Judge 
appointing  him,  for  the  reason  that  tbe  oath 
is  not  administered  by  lawful  authority. 

The  position  of  deputy  clerk  Is  not.  In  the 
COnstltUtiODal  sense,  an  office.  At  common 
law  the  officer  aud  his  deputy  filled  but  a 
single  office.  By  statute  the  probate  Judge 
is  sv  offleio  clerk  of  bis  own  court;  the 
deputy  is  appointed  by  him,  and  can  be 
neither  appointed  nor  removed  by  any  one 
else,  and  Uie  acts  of  the  deputy  are  the  acts 
of  the  principal.  Warwick  v.  BtaU.  36  Oblo 
St.  81.  Petit,  theoneactingssdeputy when 
II  T,.  R.  A. 


the  oath  was  admlnlstervd  to  Stalght.  bad 
received  no  appointment  under  the  Joke's 
second  term,  and  had  taken  no  oath.  Even 
had  Uierc  been  an  oflloe  to  All,  he  lacked  color 
of  office,  and  In  no  aspect  ooald  he  be  re- 

Srded  an  offloer  d«  Aiute.    It  would  appear 
)t  the  case  has  no  Important  bearing  upon 
the  present  contention. 

Bat  It  is  insisted  that  tbe  title  of  the  olBoer 
is  an  essential  Ingredient  of  tbe  crime,  and 
Uiat  an  unconstitutional  act  cannot  create  a 
material  element  of  a  crime.     This  begn  tlte 

Siestlon  by  assuming  a*  though  proved.  Orst, 
at  an  act  of  our  general  asaembly,  duly  en- 
acted, purporting  to  establish  an  OStoe  which 
the  assembly  has  power  to  establish,  may  be 
treated  as  a  nullity  bet(»e  it  haa  been  de- 
clared invalid  by  a  court  of  oompetenl  Jaria- 
dlctlon  in  a  proper  case ;  and,  second,  dwt  the 
question  of  constitutional ilj  oaa  be  raised 
In  the  manner  attempted  by  this  defendant 
We  have  already  undertaken  to  give  some 
ressona  why  these  propoaitions  are  not  tena- 
ble. It  may  be  added  that  considerations  of 
instlce,  the  uniformity  of  administration  of 
aw,  and  public  policy  alike  forbid  assent  to 
them.  In  tlie  old  days  when  penoaaaceaaed 
of  crime  oould  have  no  oomputsorr  ptoceaa  (or 
witnesses,  could  have  no  counsel,  coold  not 
testify  in  their  ownbeh^f,  and  wese  BDhJect 
to  other  disabilities.  It  was  osnal  tot  conns 
to  resort  to  technicalities,  and  mnetinMa 
trivialities,  to  aid  tbe  prisoner.  But  thst 
condition  has  passed  away  and  courts  are  not 
now  so  willinK  to  favor  sbifta  invented  to  get 
guilty  men  oft,  and  the  substance  of  things 
Fa  more  regarded.  By  statute  it  ia  made  tiw 
duty  of  our  courts  to  disregard  defeeta  and 
imperfectlouH  In  lodlctmenla  whidi  do  not 
tend  to  tbe  prejudice  of  tbe  substantial  rights 
of  the  defendant  upon  tfae  merlta.  How  Is 
the  corruption,  the  guilt  of  one  who  attempts 
to  pollute  the  fountains  of  Justice  by  bribing 
Its  acting  officers,  and  thus  cheat  bis  nelgh- 
bon  and  the  community,  any  tiie  lesa  sub- 
stantial, or  the  state's  case  against  him  any 
the  less  meritorlona,  because  ft  may  turn  out 
tlutt  the  offioer's  title  would  not  stand  the  lest 
of  aquo  warranto^  Bu(d>  strictness  la  notob- 
served  in  some  other  branches  of  criminal 
law.     As  a 


Suired  to  prove  absolute  ownership,  «-  a  fee 
mple.  Would  a  maoslayer  be  Iteard  to 
defend  that  his  victim  bad  been  bom  Into 
tiie  world  lacking  some  quality  of  manhood, 
mental  or  physical?  If  the  sctlng  oommia- 
sloner  be  good  enough  officer  to  M  bribed 
ouftht  he  not  to  be  held  good  enough  officer 
to  answer  the  designation  of  the  statute  In 
order  to  punish  the  briberf  It  Is  insisted 
that  to  convict  tbe  defendant  In  this  cast 
wonld  override  the  maxim  that  an  element 


accepted  the  bribe,  be  beard  to  say  be  was 
notsnofflcerl  Burelynot.  Wherein  liesthe 
dlfferenceT  Why  should  there  be  a  dif- 
ference? Why  sbould  the  venal  scoundrel 
who,  dealing  with  the  other  as  an  officer, 
invents  the  wickedness  and  tempts  him,  be 
let  off  by  a  mere  technlcalitf  T  The  statute 
which  prescribes  pimlehment  for  accepting  a 


lase. 
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failbe  liaa  pnacrlbea  panlabnieDt  for  (ItIok 
It.  Wlwt  «  tntTBitr  on  Justin  would  be 
pcewnted  bj  tlw  Judgmeot  of  a  oovit,  acting 
on  the  MUM  facta,  and  appljicf  tbe  Mine 
criminal  statuM,  which  tays  to  tlte  tempted 
offlcOT,  you  win  go  to  tbe  penitentiary,  and 
Ui  the  wily  fowler  who  apread  the  net,  and 
gatliered  In  his  graap  tlie  Ill-gotten  gain, 
you  may  go  free.  Or,  sappoee  a  defendant 
<u>D*lcted  in  tbe  police  oonrt  before  a  Judge 
<ia  facto,  as  In  the  Stroito  Oatt,  ii  BenteDC«d 
Co  a  flne  and  a  term  in  the  work  house.  H* 
cannot  be  beard  to  defend  that  the  law  pro- 
viding for  tbe  appointment  of  tlie  aoting 
judge  la  uucooBtltutlonal.  Bnt,  •ccoiding 
to  tbe  tbeoTT  of  tbe  defense  in  this  case,  if 
the  prosecuting  witness  has  sworn  falsely  In 
order  lo  effect  a  conTlctlou,  and  !■  prosecuted, 
be  may  raise  the  queetion;  and  perchance  on 
that  ground  escape  punishment  for  bis  per- 
jury. If  such  failures  of  luitlca  are  a  ne- 
cessity under  our  iurlsDrudence  Is  it  any 
wonder  that  iDconaiderate  people  sometimes 
ahow  tiMir  contempt  for  its  ad  ministration 
by    trying  to  take  tbe   law  into  tlielr  own 

It  Is  suggested  that  the  general  assembly 
might  bsTe  provided  that  anattenipttobrltM 
ma  BctluK  otflcer  ahould  be  a  crime,  bat  that 
it  bas  failed  to  do  so.  But  is  not  that  exactly 
what  baa  been  done?  Tbe  same  authority 
wblcb  provides  pa&lsliment  for  attempting 
u>  bribe  an  officer  In  one  act  has  said  in  an- 
other act  that  a  city  commissioner  is  an  of- 
ficer. Treating  tbe  acta  as  in  pari  materia. 
and  conBtruing  them  together,  wbat  is  lack- 
ing T 

It  seems  to  be  eoaoeded  that,  on  grounds 
of  pnbilo  policy,  one  occupying  an  eilstlnr 
dejure  offlce  should  be  regarded  an  t^cer  £ 
faehf,  although  his  sppoTntment  thereto  Is 
pursnantto  an  unconstitutional  statute.  Does 
any  reason  exist  wby  the  same  pabllc  poller 


will  not  require  that  one  occupying,  w: 
general  acceptance,  an  office  wblcb  &e  gi 
«ral  assembly   has   poner   to   create,  idiould 


likewise  lie  sdJudKed  an  officer  ds  facto,  al 
though  in  tbe  exercise  of  tbe  power  by  the 
assembly,  constitutional  requlMmenU  have 
not  been  obaervedT  It  any  sticb  reason  does 
aiist  ceitain  It  is  that  none  has  been  adduced ; 
bat  instead  the  maxim  that  there  can  be  no- 
dtfaeto  officer  nnlees  there  be  a  dsjun  offlce 
la  invoked.  Summed  up  In  brief,  tbe  sub- 
stantial ground  of  objection  urged  against 
the  state's  poaitlon  is  that  It  antagonizes 
well-known  maxims  of  the  law,  and  is  illog- 
ical. Haxiraa,  like  deflnitlone,  have  their 
uses ;  bnt  tt  Is  not  wise  to  rely  absolutely  on 
them,  for  tliey  are  often  inexact.  A  discrim- 
inating writer  has  said:  "Hailms  are  at- 
tractive because  they  seem  to  offer  the  con- 
clusions of  wisdom  in  a  portable  form,  but 
legal  principles  are  not  capable  of  deflultloo 
after  the  fashion  of  the  exact  sciences,  be- 
cause the  law  is  not  a  science  In  the  scientific 
sense,  and  the  atUmpt  to  express  its  prin- 
clplea  in  rules  of  Duthemstlcal  precision 
misleads  ofteoer  than  It  enlightens.  It  may 
be  added  that  maxims  and  aphorisms  are 
among  the  tillest,  not  to  say  cheapest,  weap- 
ons Of  legal  contests.  If  one  may  annihilate 
an  opponent's  position  by  attacking  it  with 
gl  L.  R.  A. 


a  maxim,  or  a  phrase,  tbe  conquest  is  easy, 
for  the  legal  quiver  la  tnll  of  them.  It  la 
equally  easy  to  assume,  as  proved,  oonlMWd 
propoauloos,  and  from  them  advance  with 
oonddence  to  dealred  oooclnslons.  This  Is 
logic,  perkaps,  bat  there  are  tlmea  when  logte 
falla.  The  law  is  Intended  for  practical  oitt. 
By  the  act  in  qne«tl<»  local  govemmenti  ats 
erected  In  tbe  olties  coming  within  the  de- 
scrlptioh,  and  Ae  necevary  officers  are  pro- 
vided to  carry  on  the  government  in  tbosa 
localities.  On  certain  officers  naoied  la  im- 
posed the  duty  to  pnt  the  law  In  operation 
by  appointing  the  cofflunltalonen.  A*  before 
slated,  the  law  is  presumed  to  be  constftu- 
tional.     Should  those  offlcefs  be  expected  tA 

Sinto  an  inquiry  to  demonstrate  that  they 
ve  no  power  to  do  what  the  statute  df 
rects  them  to  doT  At  all  events,  they  raise 
no  question  but  proceed  with  the  duty,  and 
fully  equipped  city  governments  TMUlt, 
which  the  community  recognises,  and  the 
property  rlghta  of  tlm  people,  and  public 
order  aa  well,  depend  upon  the  acU  of  such 


collaterally,  are  to  be  adjudged  void,  becauta 
the  statute  "creates  DO offlee,  Impoaea  no  duty, 
confeia  no  right,  affords  no  protection,  ana 
is  sa  inoperative  m  thoogh  it  bad  never  been 
passed."  Ttie  mischiefs  ind  trotibles  which 
would  follow  snck  a  resalt  are  against  reascm, 
and  an  m  apparent  that  no  ennmeratton  of 
them  Is  needed. 

It  would  seem  plain  that  tbe  proceeding  to 
challenge  soob  a  legislative  act  ahould  be  a 
direct  one  to  which  tbe  officer  is  a  party,  so 
that  the  Judgment  of  the  court  may  nave  the 
direct  effect  of  settling  the  question  perma- 
nently, and  for  the  whole  worM.  In  such 
manner  as  tliat  It  could  not  afterward  be 
made  the  subject  of  judicial  Investigation. 

Justice  to  tne  judge  of  the  common  pleas 
makes  it  proper  to  iuld  that  (as  appean  by 
bis  opinion  reported  In  vol,  S.  Ohio  Legal 
News.  p.  Si),  be  was  disposed  to  adopt,  as 
matter  of  personal  judgment,  tbe  view  ^  that 
the  olflce  BO  created,  as  long  asacquieeced  in, 
could  not  be  impeached  by  peraona  reeognli- 
log  ll>  existence  for  their  benefit  until  tbe 
same  liad  been  declared  invalid  by  com- 
petent authority,"  but.  Inasmuch  as  the  mat- 
ter would  be  brought  to  this  court  however 
decided  In  the  common  pleas,  he  thought  it 
more  expedient  to  sustain  the  demurrer,  fol- 
lowing the  doctrine  of  Norton  v.  8h»lby 
County,  tupra,  as  In  that  event.  If  concurred 
In  by  the  reviewing  court,  that  determina- 
tion would  end  the  case,  while  if  held  other- 
wise bv  this  court  the  case  would  go  back 
for  correction  of  errors ;  which  latter  infer- 
ence, it  is  tiera  suggested,  the  learned  judge 
would  not  have  drawn  had  his  attention  been 
called  to  Slait  v.  OranvilU,  45  Ohio  St.  2M. 
Where  it  is  held  that  the  effect  of  sustaining 
exceptions  is  not  to  reverse  the  Judgment  be- 
low, but  simply  to  del«rmlne  the  law  to 
govern  similar  cases. 

Bhaneh.  J.,  dlssentinK: 
The  question  considered  assumes  tkat  thfl 
act  of  March  0,  1891(88  Ohio  Laws.  77),  Itr 
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whloL  Uw  leglilatun  attempted  to  craaM  the 
olBoe  ol  city  commiwloner  of  AkrOD,  U  ao 

CODStltUtioiul. 

Tbe  subatance  of  the  indictment  !■  tlist 
OmidiieT''an)awfullT,  fnudulently,  ajidcor- 
ruptiv  did  olTer  and  promiae  to  ona  Joseph 
Hugill,  ba,  tbfl  said  Joseph  Hugill,  being 
Uien  and  theie  an  officer  of  the  cllj  of  Akron 


t  large  n 


a  of  money, 


acting, 
eU:." 

The  crimo  created  by  the  statute  ondsr 
Hhicb  the  indictment  naa  found  is  ccwrupClr 
glvlDK,  promising,  or  ofleriag  to  an  officer 
•nythlDK  of  vnlae,  etc. 

Since  there  are  do  commoo-iaw  crimes  In 
thtij  state,  ne  must  look  to  tbe  statutes  for 
tbelr  exdnslve  definition.  If  it  were  not 
averred  In  this  Indlctoient  that  Hugill  is  an 
officer,  no  one  would  question  the  correctness 
of  tbe  ruling  below.  Notwithstanding  tliat 
aTennent,  the  indictment  Is  fatally  deiectlve 
if,  In  view  of  tbe  proTlafons  of  the  Constitu- 
tion and  the  statutes,  the  averment  1b,  as  a 
matter  of  law,  false.  From  tbe  assumption 
that  the  statute  In  question  Is  uncoustitu- 
tiotial.  It  results  that'  tbere  is  no  such  legal 
office  as  city  oommlsaionec  of  Akron.  But 
tbe  indictment  avers  that  Hugill  was  acting 
aa  such  commissioner;  and  tlie  question  pre- 
■eotMl  Is  whether  there  can  ue  n  de  fatto 
IncumlMnt  of  an  office  that  baa  no  legal  ex- 
istenoe.  Tbe  decision  of  this  question  is 
required  by  tbe  demurrer  to  the  Indictment, 
alnce,  If  It  should  be  answered  in  tbe  nega- 
tive, (here  is  wanting  an  essential  element 
of  the  crime  defined  by  the  statute. 

There  are  well -considered  cases  in  which 
It  la  held  that  parties  to  civil  actions  have 
become  so  related  to  the  subject  of  an  iin- 
oonstltutional  enactment  that,  upon   princi' 

Rles  of  equity,  they  are  estopped  to  assert  Its 
ivalldtty.  But  an  element  of  a  crime  can- 
not be  introduced  or  established  by  estoppel. 

There  are  also  cases  in  which  It  Is  held  that 
considerations  of  public  policy  will  not  per- 
mit one  to  question  the  lexal  eiisience  or 
right  composition  of  the  court  before  wbtch 
he  la  brought  to  trial.  It  is  not  of  present 
Importance  that  the  authority  of  these  cases 
Is  seriously  impaired,  for  in  this  case  the 
accused,  admittlnit  the  existence,  composi- 
tion, and  Jurisdiction  of  the  court,  challenges 
only  the  existence  of  the  ofRM  whose  exist- 
ence Is  Indispensable  to  the  crime  defined  by 
the  statute  and  diaived  in  tbe  indlctmeoL 

In  numerous  cases  lor  reasons  entlrel  v  con- 
sistent with  the  general  rule,  It  is  held  that, 
the  office  being  legally  created,  its  incum- 
bent is  an  officer  de  faeto,  although  the  stat- 
ute providing  for  his  appointment  is  uncon- 
stltutional.  Suoh  a  case  is  Bx  mrtt  Strang, 
ai  Ohio  Bt.  610. 

Recently  by  divided  courts,  and  In  some 
oases  for  reasons  which  obviously  invited 
dissent,  there  have  been  holdiogs  supposed 
to  Introduce  exceptions  to  tbe  established 
rule  that  there  can  be  no  de  facto  officer  un- 
lesa  there  is  a  lesal  office.  They  are  cases 
of  acta  Inetfectnaf  to  esiablisb  tlie  office  be- 
Muae  of  an  Insufficient  legislative  vote,  the 
laTaliditj  of  tlw  acta  not  appearing  from  the 


repuKnancy  of  tbelr  prortaloM  to  tkoae  «l 
the  ConstltutlcHi,  but  alone  from  the  legUla- 
tlve  joumala,  aitd  unconstitntional  weXM  to 
Increase  the  numerical  membenhip  of  oOlcial 
boards  that  had  been  legallj  oonatitaied. 
All  such  boldlDgs  disappear  from  the  presecit 
view  when  it  Is  remembered  that  tbe  Akroa 
act  attempted  to  create  an  office  whidi  did 
not  previously  exist,  and  that  tbe  act  waa 
IneSectoal  because  it  Involved  the  exeicUs 
of  power  which  waa  withheld  fnxn  tbe  gen- 
eral asseably  by  the  ezprem  terms  of  tbe 
Constitution. 

Tbe  case  is  therefore  within  the  doctrine 
of  Jfortea  T.  BMbj/  Ontntg.  118  U.  8.  «SS, 
80  L.  ed.  178,  where  It  la  held  that  there  can 
be  no  officer  dt  faeto  unless  there  la  ■  legai 
office.  That  case  waa  decided  in  1886.  Tbe 
report  shows  that  It  was  decided  after  tbe 
most  careful  analysis  of  previous  caaea  and 
full  consideration  of  the  legal  reaeona  in- 
volved lolu  determination.  An  examination 
of  tbe  namerons  cases  cited  by  counsel  in 
that  case  will  vindicate  the  languace  of  Hr. 
Justice  Field  In  the  opinion :  "ftameroos 
cases  are  cited  In  which  eiprcestons  ue  used 
which,  read  apart  from  tbe  facts  of  tbe  caaea, 
seemingly  give  support  to  lbs  position  of 
counseH  But,  when  read  in  connection  with 
the  facte,  they  will  be  seen  to  apply  onlr  to 
the  iDvalidity,  irregularity,  or  unooaslltu- 
tlonallty  of  the  mode  by  which  the  party  waa 
appointed  or  elected  to  a  legally  existing 
office.  Nona  of  them  saoctlooa  the  dodriDe 
that  there  can  be  a  tb  /aeto  office  under  «  coo- 
stttutlonal  government,  and  that  tbe  acts  nf 
the  Incumbent  are  entitled  to  conslderatioo 
as  valid  acts  of  a  da  faeto  officer.  When  an 
office  exisU  under  the  law,  it  matters  not 
how  the  appointment  of  the  incumbent  is 
made,  so  far  as  tbe  validity  of  hia  acta  ia 
concerned.  It  ia  enough  that  be  Is  clothed 
with  tbe  insignia  of  the  office,  and  exercises 
Its  powers  and  functions.  As  aaid  by  Hr. 
JusMco  Manning,  of  tbe  supreme  court  of 
Michigan,  In  CarUUm  v.  nepU,  10  HIch. 
2-19.  'where  there  is  no  office  there  can  be  no 
officer  de  facto,  for  the  reason  that  there  can 
be  none  de  jvrt." 

In  that  case  the  nothingnesaof  an  act  which 
the  legislature  Is  denied  the  power  to  pass 
is  com  prebensi rely  and  accurately  deacribed : 
"  Kn  unconstitutional  act  is  not  a  law ;  it 
confers  do  rights ;  it  imposes  no  duties ;  It  af- 
fords DO  protection ;  It  cteatee  no  office ;  it  la. 
In  legal  contemplation,  aa  InoperatlTe  aa 
thougn  it  liad  never  been  paased. 

This  case  ia  referred  to  by  conaideisle 
writers  as  determining  the  law.  Hechem, 
Pub.  Off.  §^  834  827,  and  Dill.  Mun.  Gup. 
^  &76.  This  question  is  not  affected  by  any 
local  consideration,  and  a  refusal  to  follow 
Notion  V.  Sheiby  County  must  Imply  that  it 
was  wrongWdeclded.  That  conclusion  should 
not  be  hastily  adopted  with  reference  to  a 
unanlroousdecislon  of  acoun so  distinguished 
for  learnlDg  and  ability,  even  if  it  did 
not  seem  to  De  supported  by  sstisfMctory  rea- 
sona  But  looking  to  the  legal  constden- 
tlons  Involved,  It  is  difficult  to  see  bow  any 
oLher  conclusion  could  have  been  reached. 

Every  view  of  the  BUbaiance  of  things  of 
this  character  goes  b«yond  tlie  mere  form  if 
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•n  net  and  coneidera  the  cnnstitutioDal  pro- . 
▼talons  anil  tbe  power  of  the  general  aaMm- 
b!y  with  reference  to  the  iiibject.  The  Con- 
stitntloD  ta  not  only  t  part,  bat  the  control- 
ling part,  of  the  law  which  all  are  prcBumed 
to  know.  It  i*  Implied,  though  not  Itated, 
in  the  rtew  of  the  majority,  tliat  courts  poa- 
seas  more  tbaa  judicial  power.  For,  until 
they  hare  power  not  only  to  declare  the  law. 
but  to  make  it,  their  Judgmenta  can  neither 
add  to  nor  detract  from  the  virtue  of  a  legis- 
lative act.  If  a  Jadgment  were  rendered 
against  Hagf  11  f  n  auo  warranto.  It  would  not 
tie  because  of  any  aefect  in  hla  appointment, 
but  because  there  is  no  anoh  omce  as  that 
-which  be  amumes  to  fill.  The  judgment 
-would  not  CT«ate  that  condition.  It  would 
only  declare  a  ooodlttoD  which  preTloualy 
exiated  because  of  the  Invalldltr  of  the  act. 
The  characteriiation  is  admirable  because  of 
its  accuracy :  "The  notion  that  there  can  be 
»  de  faeio  officer  without  a  legally  consti- 
tuted office  is  a  political  aolecltm."  This 
view  is  In  accord  with  the  doctrine  of  Blalt 
w.  O'Brien.  47  Ohio  St.  464. 

H>y  be  the  general  aasembly  has  power  to 


make  it  a  felon;  to  attempt  to  bribe  one  as- 
suming to  exerciM  tbe  imaginary  duties  ot 
an  office  that  does  not  exist,  but  such  case  ta 
not  within  tbe  present  statute.  Tbe  right  of 
an  aocused  peraon  to  Invoke  tlie  provlsloas 
of  the  Constitution  to  ableld  him  from  un. 
lawful  puDlabroent  oonoot  be  leas  clear  than 
that  so  frequently  exercised  bv  cltiiens  to 
protect  their  property  from  unlawful  taxa-  - 
tlon. 

The  misuse  of  words  and  phrases  Is  etfectiTO 
to  mislead.  One  who  Invokes  tbe  provisions 
of  the  fundamental  law  for  hla  protection 
against  acta  in  conflict  with  It  Is  not  subject 
to  any  of  the  doctrines  of  collateral  attack. 
An  unconstltutioDal  act  is  not  a  statute.  The 
law-making  department  authorisea  no  official 
acts  which  tbe  Oonstltution  forbids  It  to  au- 
thorise. An  act  of  the  general  assembly  in 
exceN  of  ita  power  is  Invested  with  no  so- 
leranlty.  Law-making  power  that  has  been 
wUbheld  lias  not  been  delegated.  'In  a  oon- 
aideratlon  which  assumes  tuat  an  act  la  uq. 
constitutional,  there  is  no  place  for  the  pie- 
sumptlon  that  It  is  constltotlouL 
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UoCLBLLASI)  BROTHERS. 


...Tex... 


1.   Falltn«  of  iiiatfiietloM        ,    . 

meanlntl  of  a  word  whloh  mlcbt  mlaleed  (be  lair 
la  not  KroaDaforrevenaillaproperotaargenpon 
the  gnbjeot  was  not  raquated. 

fl.  Knowledge  af  tbe  awiMr  of  eattla 
tliM.ttli«eBnoaofKnotberperw>Bwaalii- 
■nmetent  oaaoot  make  tbe  former  liable  for 
trespaos  by  hit  cattle  pattloc  tbrougb  auoli  Im- 
peifwtfenoe. 

8.   Knowledc«tlw>taaMto 


of  lav  on  aooottnt  o(  tbe  Am  that  they 
a  [lartloular  locaUly. 

6.  Tlte  Inirdui  of  tboirina  that  plalnttira  fence 
waa  defMitlve  wImq  enlared  by  detendanfi  cattle 
cannot  be  oait  upon  tbe  defendant  In  an  action 
uf  treapan. 

8.  A  Iwd  owner**  fkllBrc  te  eonplr 
with  hla  dntjr  to  enclose  his  landa  with  a  tenoe 
mlDclent  to  exclude  oaOle  of  all  flies  and  ktnda 
of  ordlaarr  disposition  aatobrea 
prevent  bti  recoverlnB  any  dai 
tbeiefKim  by  tnapaarioK  cattle. 

7.  Tike  owner  of  OMttle  le  llablfe  foi  tbrir 
ease  to  others  If  be  knew  or 


had  good  reason  to  believe  tbat  tbey  oonU  eom- 

munleate  It  and  ttlll  let  them  ruo  at  larse. 

1.   Knowledco  Of  tbe  owner  tb*t  eattle 

but  witbout  knowledge  or 


a  believe  ihat  tbey  were  lUble  ti 


B.  wllln< 


sible  (or  tbe  eflect  of  buoh  disease  actually  Im- 
parted to  the  oattle  ol  aoother  person  In  oonse- 
quenoe  of  their  bresk'QK  e  tanoe. 

B.   Cattle  known  to  be  dUeaeed  may  bs 

placed  by  the  owner  lu  hla  own  pasture  with- 
out maklDK  him  Uable  nv  oomquonlcatlnKtha 
disease  unlesa  he  was  necUsent  In  tlw  manoer  of 

(^bniary  IQ.  UM.) 

ERROR  to  the  Court  of  Qvll  Appaate  for 
the  Second  Supreme  Judicial  District  to 
review  a  Judgment  affirming  a  Judgment  of 
tbe  District  Court  for  Donley  County  In  favor 
of  plalnilfTi  in  an  action  brought  to  recover  (he 
value  of  certain  cattle  which  were  alleged  to 
bare  been  Injured  and  killed  by  defendant's 
negligence.    SeMned. 

The  facts  are  stated  In  the  opinion. 

Me*m.  W.  R.  Butler  and  Blatloek  * 
Peaeoek,  for  pialnilft  In  error: 

Tbe  keeping  of  cattle  upon  one's  own  prem- 
ises that  are  liable  to  impart  an  infectious  dis- 
ease to  the  cattle  of  another  upon  an  adjoining 
pasture  Is  not  uDtnwful,  Dor  will  ft  give  the 
owner  of  such  sdjolning  ptcmlsrs  a  cause  of 
BClIoD  for  datnages  sualeined  in  consequence 
of  the  disease  belo^  commuolcaled  to  bis  cattle 
by  tbe  entry  of  such  cattle  upon  bit  enclosure 
and  mixing  and  mingling  with  bit  cattle,  on- 
leat  tbe  perly  owning  such  cattle  liable  to  com- 


Nora.— Tbe  llabllltT  of  the  owner  of  cattle  tor 
thelT  trctpewlng  Is  the  BUbJeot  of  a  noU  to  Balpit 
V.  Matthews  im.1  ae  I.  K.  A.  GS. 

Aa  to  the  tuSalenoy  of  frDon  to  exolude  or  re- 
■traln  oattle,  see  noU  In  13  L.  It  A.  1(6.  to  tbe  prea- 

si  L.  a  A. 


eot  oase  of  CtarendaD  I^nd.  T.  &  A.  Oo.  v.  lloClal- 
laod  Bro«.  as  deolded  on  a  former  appeal. 

For  Blatutory  resulii,tlnD»  as  to  Infected  animals. 
I  see  n-<u  to  Grimes  *.  Eddy  lUo.)  N  L  B.  A.  «A 
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euUlT  of  neKtlgence  In  tbe  mtnner  of 
bandllDg  uem,  ■ca  koei*  M  tbe  time  tbat  said 
cattle  were  k>  placed  Id  bl*  foclMuie  tliat  thev 
could  pasi  tbrougb  tbe  adJoIolDg  1iic1osut«  ana 
mix  nltb  tbe  cattle  tberefn. 

PVAer  T.  aiark,  41  Barb.  8S9;  MilU  v.  Neu 
Fork  <t  B.  B.  Oo.  2  Robt.  896, 41  N.  T.  SIB; 
Wa'lcer  t.  Herron,  2S  Tex.  ESS;  QtUt  t.  Cby- 
^nrlaU,  89Haii,  141. 

A  person  U  not  liable  for  tamiDg  ordinary 
rattle  on  tbe  rane«  or  In  bla  own  eocloaure, 


and  ■  person  dedriog  to  protect  hie  premU 
T  Ihan  Bucb  aa  are  protected  by  Tex.  S« 
Btatans.  S4S1,  4600a,  from  trespass  from  auch 


cattle  must  make  a  fence  aafflcient  to  exclude 

Ctarmdon  Land,  I,  A  A,  Co.  v.  MeCMtand 
Broi.  m  Tex.  179,  S2  L.  R  A.  IDS. 
3/et»r».  Browning  A  llMtdaB  for  defend- 


,  dallrered  the  opinion  of  the 
court: 

HcClelland  Bros.,  the  defendants  in  error, 
owned  a  paature  In  Donley  county,  conslstioK 
of  about  S.OOO  acres  of  land,  whicli  was  in- 
closed by  a  wire  fence  on  cedar  poBts.  The 
fence,  however,  was  not  a  lawful  fence,  under 
tbe  law  of  Ibis  state  as  applicable  to  culti- 
Tated  landa.  In  tbe  pasture  they  bad  cattle 
of  the  Shorthorn.  Jersey,  and  Holsteln  breeds, 
QoualsCinK  of  full  bloods  and  gradea  of  those 
breeds.  The  plaintiff  in  error,  a  corporation 
organised  under  the  laws  of  Great  Britain, 
owned  lands  in  the  same  county,  whicb  en- 
tirely snitounded  that  of  McClelland  Bros., 
and  which  lands  tbe  plaintlET  In  error  In- 
closed for  the  purpose  of  pasturing  cattle 
thereon.  In  tbe  year  1B3B  the  corporation 
bouicht  about  4,000  head  or  yearlings,  called 
by  the  witnesses  "dogies,"  in  Tarrant  and 
other  counties  east  of  that,  which  nereplaced 
In  tbe  pasture  of  the  corporation.      Some  of 


In  error  at  different  times  during  tbat  year. 
After  the  yearlings  were  In  tbe  pasture  of  the 
defendants  In  error,  a  number  of  tbeir  fine 
cattle  died  from  a  disease  cnlled  "Tesas 
fever ;"  but  it  does  not  appear,  from  tbe  evi- 
dence, tbat  the  yearlings  had  the  disease  at 
tbe  time.  HcClelland  Bros,  sued  tbe  cor- 
poration for  the  value  of  tbe  cattle  that  died, 
and  for  damages  to  othera  tbat  bad  the  fever, 
but  did  not  die,  charRlng  that  tbe  yearlings 
of  tbe  plaintiff  In  error  were  of  a  breachy 
character,  and  that  they  were  liable  to  com- 
municate the  Texas  fever  to  tbe  cattle  of  tbe 
Elalntlffs,  all  of  whicb  was  alleged  to  be 
nown  to  the  said  corporation  or  its  agents. 
Tbe  corporation  answered  by  general  denial, 
and  by  special  plea  to  tbe  effect  tbat  tbe  plain- 
tiffi'  fence  was  Insufflcient  to  turo  tjie  cattle 
of  tbesaldoorporation,  and  that  the  plaintiffs 


denied  that  the  said  cattle  were  breacby  i 
ofaaracter,  or  liable  to  communicate  any  dis- 
ease to  tbe  plaintiffs'  cattle;' but,  if  such 
were  the  fact,  then  it  alleged  tbat  It  did  not 
know  of  such  fact  Trial  was  had  before  a 
81  L.  R.  A. 


ment  for  the  plaintlSa.  IfcOleilaad  Bros.,  its 
$1,748.86,  which  Jtidgmont  waa  affirmed  in 
the  court  of  olvil  appeala.  81  B.  W.  1068. 
This  case  was  before  this  conrt  on  writ  of 
error  granted  to  a  Judgment  nadered  bT  tlw 
court  of  civil  appeala  (81  S.  W.  170}  aillTni- 
ing  a  judgment  of  the  dtitrlct  ooart  nt  » 
former  trial.  Tbe  report  of  tbe  case,  as  de- 
cided In  tbla  court,  will  be  fonad  in  86  Tex., 
on  page  179,  89  L.  R.  A.  lOS.  By  the  opla- 
ion  of  tbe  court,  by  Justice  QaiDes,  tluae 
propoeltions  of  law  ore  clearly  announced : 
(1)  That  the  common-law  rule,  which  re- 
quired every  man  to  restrain  bis  cattle  eitb^ 


In  this  state,  who  desires  to  exclude  ttxre 


Ing  pasture,  litiiated  a«  H ^ __      .  .. 

must  throw  aiound  hfi  own  land  an  Incloeure 
Bufflcient  to  exclude  all  animala.  of  tbe  cIbm 
Intended  to  be  excluded,  of  ordinary  dlepoel- 
tlon  at  to  breaking  fences  or  fncloanrea.  (8) 
It  Is  the  right  of  every  owner  of  domeatlc 
animals,  which  are  not  known  to  him  to  be 
vicious,  mischievous,  or  diseased,  to  allow 
them  to  run  at  large,  or  to  occupy  his  own 
inclosed  lands  when  adjoining  those  of  an- 
other. (E)  If  tbe  owners  of  land  have  atoand 
It  a  fence  sufficient  to  turn  cattle  of  all  afzei 
and  binds,  of  ordinary  disposition  as  to  break- 
ing fences,  and  the  Inclosure  la  entered  by 
cattle  which  are  known  to  tbe  ownera  to  be 
vicious.  In  the  sense  tbat  they  have  the  habit 
of  breaking  Into  Inclosures  when  tbe  same 
clasBof  cattle  would  not  ordinarily  do  bo,  the 
owner  of  such  cattle  would  be  llaBle  for  such 
damages,  thereby  occasioned,  as  would  ordi- 
narily result  from  such  trespass;  and  tf,  in 
addition  to  the  known  habits  of  fence  break- 
ing, the  owner  knows,  or  has  reason  to  be- 
lieve, tbat  such  cattle  would  be  liable  to 
communicate  an  infectious  disease  to  others 
upon  coming  In  contact  with  them,  tbe  owner 
would  be  liable,  In  case  of  trespass  bj  audi 
cattle  by  breaking  such  fence,  for  the  damage 
occasioned  by  the  communication  of  audi 
Infectious  or  contagious  disease  to  tbe  cattle 
belonging  to  the  owner  of  the  Incloeote  ao 

Upon  the  second  trial  of  this  case  In  the 
district  court;  the  Judge  gave  charges  which 
are  deemed  to  be  In  conflict  with  tbe  roles  of 
law  announced  in  the  former  opinion,  of 
which  charges  plaintiff  in  error  complalna, 
in  Its  application  for  writ  of  error  herein. 
We  think  tbe  use  of  tbe  word  "ordinary,"  Id 
its  connection  with  other  language  in  the 
third  charge,  as  given  by  tbe  court,  was  cal- 
culated to  mislead  the  jury  ;  yet.  If  the  de- 
fendant desired  it  explained.  It  should  have 
asked  a  proper  charge  upon  the  sub  J  ecL  Tbe 
second  special  charge  requested  by  the  de- 
fendant, and  refused  by  the  court,  was  prop- 
erly refused,  because  It  assumed  that  tbe 
plaintiffs'  fence  was  defective,  and  no  other 
charge  was  asked  which  tended  to  explain  iho 
worcT  "ordinary"  as  used  in  the  third  para- 
graph of  tbe  charge  of  tbe  court.  The  second 
charge  given  by  the  trial  court  rends  ■■  fol- 
lows: ^Tou  are  Instructed.  uiKleT  the  law 
applicable  to  this  case,  that  it  tbe  cattle  of 
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ona  perara  wander  from  ttae  owner's  ruige  or 

Kture  upon  the  nnlacloMd  or  imperfectly 
loaed  luda  of  snotber,  thev  are  aot  trea- 
pawora ;  and  the  owner  la  not  liable  for  anj 
damage  they  may  inflict,  unless  suob  owner 
koew  that  tbe  cattle  could  pou  throngb  audi 
lD<tlaaai«,  and  that  they  wen  llkelT  to  oom- 
mnnlGate  dlaeaoe  to  the  cattle  of  toe  person 
whose  incloaore  they  might  enter."  The 
■■me  propoaition  is  annoanced  in  tbe  flftb 
■ad  sixth  charges  of  tbe  court,  which  make 
an  application  of  the  principle  aanoonoed  in 
tbe  »eoond  charge  to  tbe  putlcalar  t%e»  of 
the  case.  Tbe  effect  of  tfaeee  charges  was 
to  instruct  the  Jmj  that  if  tbe  plaintiffs' 
laada  were  Imperfectly  fncloaed,— that  Is, 
If  the  fence  aronikl  tfaem  waa  not  sufficient 
to  keep  oat  cattle  of  ordlnair  dlspoaltlon  as 
to  fence  breaking, — and  if  tbe  owner  of  the 


wonld  be  liable  for  damages  which  might  be 
occasioned  to  tbe  plalntlfle'  cattle  by  leaaon 
of  tbelr  passing  through  the  imperfect  fence 
of  the  plaintiffs.  In  other  words,  a  man  who 
owna  land,  and  has  around  It  a  fence  wblcb 
Is  Insufficient  to  exclude  from  bis  premisefl 
the  cattle  of  his  neighbors,  can  by  giving 
notice,  to  ancb  neighbora  of  tbe  Imperfect 
condition  of  bis  own  fence,  cast  upon  them 
tbe  bnrden  of  rettrafning  their  stock  from 
running  at  large  upon  tbe  range,  or,  aa  lo 
this  case,  from  permitting  the  cattle  to  oc- 
cupy tbe  pasture  lands  of  tbe  defendant,  and 
to  render  the  defecdant  in  this  case  liable  for 
damazeii  which  mlglit  have  been  committed 
upon  tbe  pialniiffs'  land  by  reason  of  tbe  de- 
fective condition  of  the  plalntiSa*  fence,  be- 
cause of  tbe  fact  that  Ihe  owner  of  the  cattle 
bad  notice  of  the  defects  in  the  fence.  If 
anch  a  proposition  were  correct,  as  a  matter 
of  law,  then  it  would  change  tbe  rule  as  an- 
nounced in  tbe  opinion  of  this  court,  which 
Is  well  sustained  by  authorities  in  tbia  state, 
to  tbe  effect  that  the  owaer  of  cattle  may 
pirmit  them  tomnat  large  without  restraint. 
Hod  that  it  devolved  upon  the  owner  of  other 
land  to  exclude  them  by  a  sufficient  fence 
thrown  around  such  lands.  Under  this  rule. 
thus  announced  by  the  court  below,  the  plain- 
tlBa  might  be  permitted  to  avoid  the  con- 
sequences of  their  own  negligence  In  falling 
to  erect  a  proper  fence,  and  visit  tbe  conse- 
qoencea  of  that  negligence  upon  the  defend- 
ant, simply  because  it  had  noti(»  of  the  bad 
condition  of  tbelr  fence.  Tbe  propoeition 
does  not  admit  of  argument.  It  Is  too  plainly 
contrarv  to  the  law  to  require  argument  to 

The  third  charge,  aa  given  by  tbe  trial 
court,  reads  as  follows:  The  owner,  how- 
ever, of  a  pasture  which  has  an  iucloaure 
snfBcient  to  prevent  the  entry  of  all  ordinary 
animals  of  the  claaa  inUnded  to  be  excluded, 
.  is  entitled  to  recover  damages  from  the  owner 
of  stock  running  at  large  upon  the  adjacent 
range  or  pasture  that  forcibly  break  through 
ea(£  Inclosure,  If  such  Stock  are  of  tbe  class 
intended  to  be  excluded,  and  tbe  entry  would 
not  have  been  made  but  for  the  vicious. 
breachy,  or  tenco-breaklng  character  of  Bucb 
aniroais,  or  when  such  stock,  by  tbelr  entry, 
flommunieated  disease,  or  otherwise  damaged 
»]  L.  R  A. 


stock  of  tbe  ownei  of  tbe  Inclosure ;  and  in 
such  ease  ttae  owner  of  the  iucloaure  would 
tM  entitled  to  recover  the  damages  so  sus- 
tained  by  bim,  notwithstanding  the  owner  nf 
tbe  atocK  BO  treapossing  may  not  have  known 
of  the  broschy  or  fence- break  lug  character  of 
the  stock,  and  their  liability  to  communicate 
disease."  Tbts  charge  Is  la  substance  re- 
1  charge  given  by  the 


bteskiog,  and  If  tbe  defendant's  cattle  were 
vicious  and  breachy,  or  fence -breaking  In 
character,  and  by  reason  of  sucb  character 
entered  the  Inclosnre  of  the  plaintiffs,  and 
thereby  communicated  disease  to  tbe  plain- 
tiffs' cattle,  tbe  defendant  would  be  liable 
for  such  damages,  although  It  neither  knew 
of  tbe  dispoiitlon  of  its  cattle  to  break  the 
feucea,  or  their  liability  to  communicate  dis- 
ease to  the  plaintiffs'  cattle.  This  proposi- 
tion la  la  direct  conflict  with  tbe  former 
opiniOB  of  this  court.  In  which  It  was  said  : 
"It  la  the  right  of  every  owner  of  domeatio 
animals  In  this  state,  not  known  to  be  dis- 
eaaed,  vicious,  or  breachy,  to  allow  them  to 
run  at  large,  and  this  without  reference  to  the 
size  or  class  of  aucb  animals  kept  by  others 
in  tbe  same  nigbborhood.  For  these  reasons, 
we  think  there  was  error  in  tbe  charge  com- 
plained of,  for  which  the  judgment  muat  be 
reversed."  We  cannot  conceive  of  language 
which  would  moredeQuitely  express  a  propo- 
sition of  law  at  varlant.'e  with  the  charge  a* 
fiven  by  the  court  than  that  quoted  above. 
f  tbe  owner,  of  tbe  stock  in  this  case  bad 
permitted  them  to  run  at  largo  upon  ble  lands, 
and  aucb  lands  bad  been  unlnclosed  Instead  of 
being  inclosed,  as  they  were,  then,  under  tbe 
piopositiou  stated  in  ttae  opinino  as  quoted 
above,  In  order  to  render  it  liable  for  dam- 
ages oo  account  of  their  breaking  through 
the  Incloeure  of  the  plaintiffs,  it  would  be 
necessary  tor  the  plaintiffs  to  show  that  the 
defendant  knew,  or  bad  reason  to  believe, 
that  such  cattle  were  vicious  or  breachy.  and 
were  liable  to  communicate  tbe  disease  to 
plaintiffs'  cattle.  Under  the  cbarge  given 
By  the  court,  all  that  waa  necessary  for  the 
plaintiffs  lo  prove,  inorderioestabllab  their 
right,  was  that  they  bad  a  fence  suIBcient  to 
turn  cattle  of  the  kind  owned  by  the  defend- 
ant. If  they  were  of  ordinary  disposition,  and 
that  defendant's  cattle  were  brenrhy,  which 
would  cast  upon  tbe  defendant  liability  for 
tbe  result  of  aucb  breakiog,  whether  it  knew 
of  such  habits  or  the  existence  of  the  dlaeasa 
communicated  or  not. 

In  the  flftb  charge,  tbe  court.  In  effect,  In- 
structed the  Jury  Ibat,  If  the  defendant  had 
reason  to  believe  that  Its  cattle  were  lisbla 
to  communicate  dieeaee  to  the  plaintiffs'  cat- 
tic  from  tbe  fact  that  tbey  were  driven  from 
a  certain  locality,  then  the  defendant  would 
be  liable  for  the  reaalt  of  their  communicat- 
ing aucb  dlaease.  At  tbe  time  of  this  trana- 
actlnn  there  waa  no  law  which  forbade  per- 
SOBS  to  drive  cattle  from  one  portion  of  the 
state  to  another,  and  we  do  not  bellsrc  that 
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It  can  be  Manmed,  u  a  matter  of  law,  that 
the  cattle  drWeD  (rom  ooe  section  of  tbe  state 
to  another  are  liable  to  commuDlcate  any  dis- 
ease to  cattle  ia  the  section  to  wblch  they  are 
driveo.  This  would  be  a  matter  of  proof, 
and  the  quMtlon  as  to  whether  the  locality 
from  which  they  were  driven  would  operate 
BB  notice  to  tbe  persons  buying  and  drivInK 
them  of  tlieir  liability  to  communicate  such 
disease  would  depend  upon  the  evidence  ai 
to  whether  or  not  tbe  facts  known  to  defend- 
ant  were  such  as  to  hare  the  effect  of  notice, 
or  whether  It  was  known,  as  a  fact,  by  the 

¥  arsons  so  purchasing  and  driTing  them. 
his  part  of  the  charge,  we  think,  was  upon 
the  weight  of  the  evidence  and  should  not 
have  been  given. 

The  eighth  charge  given  hy  the  court  Is 
'  not  complained  of  in  this  court ;  but,  in  view 
of  the  fact  that  this  case  must  be-  reversed, 
we  deem  it  proper  to  call  attention  thereto, 
in  order  that  it  may  not  be  again  repeated, 
ttnd  furnish  ground  for  complaint  in  the 
future.  Itis  as  follows:  "If  you  Bnd,  from 
the  evidence,  that  the  cattle  of  the  defendant 


plaintiffs'  cattle,  in  order  to  excuse  the  de- 
fendant on  aoconnt  of  the  negligence  or  care- 
leatness  of  the  plaintiffs  In  permittinE  their 
iDCloeure  to  remain  Id  a  defectlye  condition, 
or  their  gates  to  be  left  open.  It  la  incumbent 
upon  the  defondant,  upon  this  issue,  to  es- 
tablish such  negligence  on  the  part  of  the 
plaintiffs  by  a  preponderance  of  the  testi- 
mony upon  said  Issue,  and  show  that  said 
negligence  on  the  part  of  the  plaintiffs  was 
the  cause  of  the  damage.  If  any,  resulting 
to  tbe  plaintiffs."  This  cast  upon  the  de- 
fendant the  burden  of  showing  that  the  fence 
of  the  plaintiffs  was  In  a  defective  condi- 
tion when  entered  by  the  defendant's  cattle; 
whereas,  the  plaintiffs'  right  of  action  de- 
pends upon  the  fact  that  they  had  a  feiice 
suiiScient  to  turn  cattle  of  ordinary  disposi- 
tion, and  that  the  defendant's  cattle  were  of 
a  vicious  or  breachy  character,  and  so  known 
to  be  by  the  defendant.  The  burden  a^  proof 
was  upon  the  plaintiffs  to  establish  their  case 
throughout,  and  did  not  shift  to  the  defend- 
ant under  any  circumstances ;  and  the  above 
charge,  wblch  has  the  effect  to  cast  the  burden 
upon  Uie  defendant,  was  Improperly  given 

It  was  the  duty  of  the  plajntlffa,  under  the 
facts  of  this  case,  to  Inclose  their  lands  with 
a  fence  sufflclent  to  eiclude  therefrom  cattle 
of  all  sizes  and  kinds,  of  ordinary  diaposltlon 
as  to  breaking  fencea ;  and.  It  they  did  not 
have  such  a  lence.  they  cannot  recover  for 
any  damages  occasioned  by  the  entry  of  de- 
fendant's cattle  upon  their  land,  because  the 
entry  and  the  damages  would  be  the  result 
of  their  ovrn  negligence.  Beolt  v.  Qrover,  56 
Vt.  499,  48  Am.  Rep.  814.  If  the  plaintiffs' 
fence  was  suBicfent  to  tarn  cattle  of  ordinary 
diiposttion,  and  defendant's  cattle  were,  tio 
■n  extent  more  than  usual  with  such  stock, 
disposed  to  break  through  fences,  if  this  was 
known  to  the  defeodant  or  its  servants,  and 
by  reason  of  that  dlapoeltloo  the  cattle  broke 
Into  plalntiDs'  Incloaure,  defendant  would 
ba  liable  tw  foch  damages  as  would  usually 
»1  L.  a  A. 
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ant's  cattle,  an  entering,  weia  liable  to  it 
part  to  othera  a  disease,  by  contact  and  uao- 
clatton  with  them,  and  delendaot  knew  this, 
or  bad  good  reMon  to  believe  It  to  be  true. 
then  It  would  be  liable  for  the  eOeeta  of  tuA 
disease,  if  communicated  by  Ita  cattle  eniei- 
Ing  the  plaintiffs'  pasture  under  tbe  ctrcna- 
stances  stated.  If,  however,  tbe  defsndsat 
did  not  know  of  the  vicious  or  fence-break- 
Inj;  character  of  its  cattle,  and  had  do  knowl- 
edge of  circumstancea  sufflclent  to  cfaarce  it 
with  notice  thereof,  It  would  not  b«  liable 
for  damages  occasioned  by  such  an  entry  Into 
the  plaintiffs'  land.  Vrooman  i.  Lawftt,  IS 
Jobus.  889;  Fan  Zouom  r.  L^lut,  1  N.  T. 
G16.  49  Am.  Rep.  840.  If  the  defendant 
knew  that  Its  cattle  were  nnnsually  dlapoeEd 
to  break  fences,  but  did  not  know,  utd  bad 
no  sood  reason  to  believe,  that  tbey  were 
liable  to  communlcato  disease  to  otbera,  it 
would  not  be  responsible  for  the  effect  of 
such  dlseaHe  actually  imparted  to  the  plaia- 
tiffs'  cattle  by  such  a  breaking  of  tbei  r  fence. 
Cooley,  Torts,  p.  408;  Q^U  v.  OmtMy.  31 
Ho.  App.  490;  PtOte  v.  Adam,  STEan.  lat. 
Hr.  Cooley.  In  bis  work  on  Torta,  in  treat- 
ing of  this  subject,  says:  'But  tbere  ace 
other  mischiefs  which  ma;  be  committed  by 
domestic  animals  that  one  is  ondA  no  obli- 
gation to  anticipate  and  guard  against,  be- 
cause they  are  not  tbe  resnlt  of  a  general 
propensity,  but  are  committed,  if  at  all,  by 
exceptionally  vicious  Individuals  of  tbe  par- 
ticular species  of  animals.  Thus,  though 
every  horse  vrill  roam  Into  nelEbboring  flel  is 
If  not  restrained  from  doing  so.  it  Is  only  In 
rare  and  exceptional  cases  that  a  horse  will 
attack  and  Injure  those  who  come  near  biia. 
Therefore,  while  tbe  owner  should  anticipate 
and  protect  Healnst  trespasses  on  lands  ))y 
*-'-!  horses,  he  Is  under  no  moral  obliKatlm 
anticipate  that  a  horse  in  which  no  audi 
disposition  bas  been  discovered  will  suddenly 
make  an  assault  upon  and  kick  and  bite  aoiM 
pasBcr-by  who  chances  to  come  within  Ids 
reach.  For  this  reason  tbe  keeper  of  a  do- 
mestic animal  Is  not  In  general  respoualtale 


pecl«d  from  him,  and  which  it  would  not  \b 
negligence  In  the  keeper  to  fail  to  guard 
againat."  We  are  aware  that  Hr.  Thompaoa, 
his  work  on  Negligence  (vol.  1,  p.  206, 
21],  and  Bhearman  A  Redfleld  In  thdr 
work  on  the  tame  subject  (^  688),  aasert  the 
contrary  doctrine  as  to  diseased  stock,  and 
there  are  cases  In  tbe  reports  of  some  atatta 
me  effect;  but  we  believe  that  tae 
doctrine  announced  by  Hi.  Cooley  Is  sup- 
ported by  the  better  reascm.  The  casea  ol 
Goylt  V.  (knaeo)!,  and  PaU»  r.  Adanu,  cit«d 
above,  bearmore  directly  upon  this  qiieatlon. 
Involving  the  liability  of  the  owner  for  the 
communication  of  the  aame  character  of  dla- 

«e  as  In  this  cose. 

It  was  lawful  for  defendant  to  place  its 
cattle  in  its  own  pasture,  even  If  known  to 
be  diseased,  and  it  would  not  be  liable  ob- 
leasnegllgent  In  the  manner  of  ke«plnfr  ihe-o. 
Fuher  T.    J^ark,  41   Barb.   889 :    Walker   t. 


p.  san. 


y  the  owTiet 


.,Cex>^lc 
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of  (Lock  kfflicted  wltb  an  unkoawn  latent  dis- 
eMO  should  be  liable  for  It«  oommuDlcatlon 
to  otlien,  aoj  more  tban  tf  tfae  Mune  animal 
had  an  nnkDown  vicious  liablt  whloh  oauaed 
an  injai;.  Tbe  mund  of  liablllt;  ta  that 
the  party  to  be  cbargwl  baa  bMD  g^U^  oF 
negllgenoelDpermittrDgtbeaDlmal  dlaeaaed 
a  of  Ticiona  lublta  to  go  upon  the  land  of 
another  p«t7,  and  there  to  toBlct  an  Injur;, 
becanae  the  care  to  be  ezerclaed  mnat  be  oom- 
meuBtirate  with  the  dauKer.  If  there  be  no 
knowledge  of  the  eitsunoe  of  a  diaeue,  how 
could  there  be  negUgenoe  tn  retereoco  there- 
to? If  the'Degllgence  of  permitting  tbe  horse 
to  atray  upon  the  land  of  anothqr  unlawfully 
will  not  render  tbe  owner  liable  for  an  in- 
jury Inflicted  by  It  while  thus  trcspaaslng, 
beeaoae  ol  the  fact  that  the  vicious  hablta 
Iiom  whiob  tlie  Injury  aroae  are  unknown 
to  (he  owDBT,  tlien  bow  can  it  be  lald   that 


the  owner  of  the  dlaeaaed  animal  which  com- 
mlta  a  like  treapais  li  to  be  held  liable  for 
the  damages  arising  from  tta  diseased  oondi- 
"~    when   he  knew  onthiDg  of  that  condi- 


dtatrict  court  erred  In  giving  tbe  chargea  u 
hereinbefore  indicated,  and  uiaoonrt  of  clvii 
appeals  erred  in  not  auataiiltng  tlie  aaalgn- 
menUof  error  thereto,  and  leverslng  the  judg- 
ment ;  for  which  reaion  M«  jvdgmenU  of  boA 
the  taid  wuri*  ar*  hartbn  rmwMd,  ana  this 
cause  la  remanded  for  further  trial,  in  accord- 
ance with  this  and  tlie  former  opinion  of  tUa 
court. 

Rebearlng  denied. 


INDUNA  S0PRBUB   COURT. 


OONBIIMKBS'  GAS   TBUBT  COMPANY. 


that  It  ■halt  be  null  ud  Told  on  f 


lewcB  toperf<»nihlsaaniDienttiDodetMNe  to 
him  tor  breaoh  of  hli  affieMnent,  but  marplj 
fiTca  the  loaor  an  option  toAadace  UroM  for 
ttatnaaoD. 
8.  An  ■ggeeMBBt  to  ftwntab  plpeSf  flx- 
turoa.  wad  plnaaUBgr  fbr  mpplylms  th« 
To— III  '■  honii)  iDoliided  Id  a  leaaa  for  of]  and 


NOTB.— ItorMtur*  0/ on  and  iKU  luM. 
lion  of  ihe  leaaea  tor  proapeoUnK  (or  oil  and  gat 
oontatn  rtintni  for  forteUm*  In  oaae  work  Is  not 


Bat  In  QUO  Oa  Co.  V.  Harrti,  lOhlo  Dec  U7.  It  it 
heJdtbatUie  leMee  In  an  oil  leatemuM  fully  and 
niKinablj  develop  UM  tanluirr  leawd  and  alw 
PTDieot  tbe  aaoke  from  wellt  on  adJolnfoB  lauda. 
■Dd  In  oaae  tbe  lotne  talli  l«  do  to  ■  court  ot  equity 
will  take  Jurtadtailoo and  to  tbe  ezwntof  tbe  landi 
QD  whloii  UMte  are  no  walk  wUl  deolate  the  leate 
forfeited  and  permit  tbe  tattor  to  enter  and  drill 
tbmOD.  ADditbBB  altobeen  bald  that  althoucb 
the  leateAoeanotprOTldeloranr  forfeiture  If  the 
tatiae  neicleatB  to  mooeed  tor  an  uareaaonable 
Oom,  It  mar  amount  to  an  atModonment  of  hit 
TlgfalB.    Bamhaitv.  Locikvood,USFa.l& 

Jfimncr  of  m/oretno  farfUtun  tlaim. 

Ibe  partr  sntttled  to  enforce  the  forfeiture  mutt 
ezerc4ae  therlchtprompdy  and  Che  retnlt  ot  ~ 
toniliig  tbe  f  ocfeltitte  muK  not  be  nTKootDlona 
Tbompaon  v.  ChrMIe,  mPa.»a,UI.R.A.» 

If  (ha  leaae  cootalnaa  olauae  of  forfeiture  but 
UD  dann  ot  re-eotrr  for  raeh  forfeiture,  demand 
and  T»«utrT  are  not  tbe  onlr  mode  br  whlcb  tbe 
Uodtord  mar  enforoe  the  forfeiture.  Ouffer  v. 
HnkOI,  H  W,  Va.  A  SL.  R.  A.  TAB. 

la  oaae  the  leaae  providea  that  If  a  well  la  not 
■unk within  a  iproiOed  time  Uie  leaae  wlUbeoome 
ToU,  If  the  leator  remaloi  In  poaBcasli 
PUTpoae  of  oultlvaCioK  tbe  laud,  ic  la  not 
for  him  l«  enter  Id  order  to  eafori«  the  forlellure. 
but  be  mar  do  to  by  ezecuUo?  a  leaae  to  a  third 
petaoQ.    Allegvor  Oil   Oo.  v.  Bradford  Oil  Oo.  £1 
Buo.  M.  Afflrmed  BS  N.  T.  OML 
31  L.  R   A.  13 


A  noUoe  by  a  leaaor  In  pi 
that  tbe  laate  la  forfeited.  It  aubMantlallr  a  decUr«- 
tloD  that  bf  will  refute  to  ■!  re  liaiiiiii  povemioa  ot 
the  land.  Camesle  Kat.  Qaa  Oo.  v.  FblladelpUa 
Oo.  lU  Fa.  817. 

II,  after  the  time  haeazplred  on  the  lint  leaae 
andaaecDndleaBehatbeenxlTentoathlrd  penon 
and  expired,  the  llrtt  kaaae  takea  poMwalon  with 
tbe  o<HiBent  of  the  leator,  andatgreetexpenae  pro- 
dnoea  oU  In  paying  qoanUtlea,  tba  holders  of  the 
BBoond  leeee  cannot  maintain  an  actdon  under 


U  lease  to  Inilat  n] 


Tberlahtofake 
a  f  <vf  elture  by  raaon  ot  a  (allure  to  put  oown  uia 
Orst  well  within  tbe  atlpulated  time  It  waived  or 
hit  aoqulcsoeooe  In  tb«  failure  to  put  down  two  or 
three  or  the  preceding  welb  wltbla  tbe  tlmea  atlpo- 
latad  In  tbe  ieasB.    Duffleld  v.  Hoe,  U>  Pa.  U, 

A  waiver  of  tfae  time  within  wbtob  opeiatlont 
tfaall  commenoe  it  not  neoeatarilr  a  waiver  of  the 
time  tor  completion.  Clemlnser  v.  Baden  Qaa  Oo. 
in  Pa.  IS. 

So.  In  that  case  H  was  held  that  if  theleeaeacov- 
eoants  to  commenoe  operations  or  forfeit  the 
lease  wItblDilitr  dart,  and  to  complete  a  well  hi 
live  months,  the  leator  mar  forfeit  the  lease  after 
the  explratioDctflTemoothalf  aweUbainotbeen 
completed  within  that  Umo,  although  the  com- 
mencement of  tbe  well  within  the  tlztr  dayi  was 
notinaltied  upon. 


If  oil  hM  been  fouod  In  paring  quantitlea  and 
thelesteebaaezpeodedlarKetumsot  mouarwith 
thekuowledgeof  tbelaiBor,  the  latter  will  not  be 
permllledlo  forfeit  tbe  leaae  tor  an  InadTcrtent 
failure  to  i>ar  tbe  rent  for  alzdara  after  It  beoomee 
due.    Lyncbv.  TenuilllMrueiaaBOn.lUFa.BUi. 


i,CoogIe 


iKmASA  Bdpkhmk  Coubt. 


Dw.. 


1  mjiptT  ontj  If  taa  It  obtained  hj  Uia 
(DcoemberlS,  IBBD* 

APPEAL  br  plafDtifl  front  x  Jn^mt—  .. 
tbe  areuit  Court  for  Hamilton  County  In 
favor  of  tiefnodant  In  an  aclton  bioafcht  h>  en- 
force payment  of  the  amount  alle^red  to  be 
d  ue  under  certain  ol]  and  ea«1eMea.    Stverud. 
Tbe  facta  are  ttated  In  tbe  opinion. 
MettTt.  Shirts  A  Vsatal  for  appellttlt. 
MeuTB.   R.  N.  lAmb,  Ralph  HiU,  and 
Robert   Or»ham,  nitb    Meun.   W.    " 


to  be  of  the  nature  of  llceoMB  or  optioot  it 
sboulil  undoubted]]'  bold  that  for  tbe  period  of 
ninety  days  there  wa«  an  estate  for  years — not 
from  year  to  vear. 

Washb.  Reil  Prop.  Bib  ed.  p.  48B;  Brovm  t. 
Bragg.  32  Ind.  ISS;  6  Am.  &  £Dg.  Enc.  Law, 

6^,  note  a,  p.  085;  ahaw  v.  Hoffman.  20 
Icb.  183. 

Where  one  person  bolda  lacda  or  tenements 
under  a  demise  from  another,  and  no  certain 
term  baa  been  mentioned,  bat  an  annual  rent 
baa  been  reteryed.  It  consiitutesa  tenancy  from 

Sear  to  year.    It  la  a  general  letting  without 
ml (alion  as  to  time. 
12  Am.  A  Eng.  Eoc.  Iaw,  p.  STB. 

■A  perltlon  tor  rebearlnc  was  filed  In  t£Ia  cue 
but  Iwfore  flnal  Jndmnent  upoo  1 
■Bttled  and  by  ttlpulatloD  ol  oonnsel 
(rom  tbe  dooJiet  [Bd.] 


Tbe  Btatute  providing  for  eatalei  from  je» 
to  year  contemplates  only  caaea  where  the 
pn-mlses  sre  actually  occupied  by  tbe  tenant. 

Rev.  Stat.  1881,  ^  5308. 

Where  a  demise  ta  for  a  term  of  ;e«rs  at  as 
annual  rental,  and  the  tenant  bolda  orer,  p«j- 
Ing  the  agreed  late,  be  ii  a  tenant  tram  yemt  10 

13  Am.  &.  Bng.  Eoc.  Law,  p.  OTS;  Bern  r. 
BehneidtT.  SO  Ind.  438;  Bright  t.  MeQunt.  40 
Ind.  it\;  ThitiMud  v.  Firtt  Nat.  Bank,  43 Ind. 
213;  Biirbank  v.  Dyar.  64  Ind.  892:  To/ta  r. 
OrtA,  76  Ind.  308,  80  Am.  Itep.  147;  JfMt- 
gomery  t.  Eamiilan  County  Oomrt.  "K  Ind.  S03, 
40  Am. Rep.  W(i;Coonderv.H^ner,^la<\.l(^. 

The  provision  tor  payment  or  obligation  to 

Ky  was  In  effect  a  description  as  to  now  tbe 
«ee  might  procure  a  longer  time.  It  was  a 
privilege  of  which  lessee  might  only  avail  h- 
eelf  by  an  affirmative  act  or  by  holding  over. 

The  stipulation  "first  partiesflbe  plainiiffj  to 
locate  all  wells,"  is  a  condition  pre^dent  to  be 
performed  by  tbe  plalntifF  before  be  has  any 
right  of  action. 

0  Am.  &  Bne.  Enc.  Law,  pp;  S37,  598;  Slur- 
ley  V.  BJiirhy,  7  Blackf.  455;  SteteaH  ▼.  Lud- 
miek,  39  Ind.  2S3;  ffuffr.  Lawlor.  45  Inil.  80; 
Su«,mert  v.  SUMi.  Id.  598;  Yankirk  v.  Talbot, 
4  Blackf.  867;  WOmm  t.  D<d»,  IS  Ind.  390: 
Benjamio,  Sales,  §  750. 

MoBrtdc  J.,  dellrered  the  opfafon  of  the 

Tbe  complaint  In  this  case  to  in  eight  p«ia- 


Bow  forfMwt  elouM  reoardsd. 

Forfeiture  tor  DondeveJopmeiit  ia  essenti 
private  and  pubUo  Interests.  Al I bouffb  equity  ab- 
boiB a  torlelture  Itdoea  not  doao  vbere  It  works 
equity  and  protects  ■  land  owner  trom  tbe  lacbes 
ot  a  lessee  wboae  lease  Is  of  do  value  until  devel- 
oped.   Munroe  v.  Armstrong,  W  Fa.  HH'. 

Forfeitures  areio  bestiioUr  oonstrued.  Wh 
lease  provides  thM  It  aba  1 1  be  forfeited  Ifanrof 
the  payments  provided  tor  are  not  made,  a  wbole 
paymentlsmeantand  nola  baJanoeon  a  rannli 
aocount.    Wesimoreland  ft  a  Nat.  Oas  Oo.  r.  I 
Witt,  ISOFa.  W,  e  L.  K.  A.  TBL 

If  the  lease  provides  for  iiroeeoutlon  to  suooeas 
abaDdonment  with  due  dllimDoe.  and  tora  forte 
uielncsseon  la  not  excavated  tn  paylnrquan 
tJeson  □rbeforeacertalada]'.  tbemereetrlkinir  of 
oil  win  not  svold  tbe  forfeiture  In  oaes  It  U  not 
hniugbt  to  the  surface  >o  ss  to  be  made  available^ 
Kenned)'  v.  Crawford,  188  Po.  ML 

Inability  tu  sfcut«  workmen  becanse  of  Vat  ex- 
treme cold  weather,  and  oonsequent  failure  to  oom- 
ptetrthe  well  wltblDthellineapeclfled,ai«notsuffl- 
clent  10  pterents  forfeiture.  Ckyan  v.  Bldelsper- 
mr.  T  Pa.  Co.  Ot.  iTB. 

it  the  lessee  oorenaDlstaeommeooeopenittons 
■o  as  to  «(»ipleie  tbe  flm  well  within  six  moutla 
or  tberesftw  wUhln  sixty  dm  remove  all  ma 
cblnery  and  bulldloKB  from  tbe  prtanlsn.  and  that 
the  lease  shall  bedeelared  null  and  v<M  unlen  fur- 
ther proeeeuted  after  tbe  flnt  well  Is  drilled,  tbe 
lesM  will  be  void  Itafter  tbe  flistwellhdmled  no 
further  operations  tor  mtDlng-  purposes  are  pnis- 
eculsdonthe  land  durtnc  several  reai^  Heinti 
V.  Hhortt.  IW  Pa.  m 

It  the  place  of  tbe  looatloaottbeweil  ta  fixed, 
the  timbers  provided,  the  oootraot  let  and  tbe  me- 
cblnery  ordcmd  wRhln  (be  tune,  tbe  more  faet  ibat 
the  Impassable  condltton  of  tbe  roads  prevents  tbe 
hauUns  of  tbemaohtneiytotbeplaaewhere  It  Isio 
be  used  until  after  tha  axpfialloa  of  tbe  tliM 
Bl  L.  R.  A. 


Oo.  v.Soutb  Peno  Oil  Co.  SI  W,  Va.  ft 

Id  case  tbe  lease  Is  forfelled  for  failure  to  pR>- 
aure  olL  Che  leweea  are  not  entitled  to  be  pompeo- 
Bated  for  the  ooac  of  tbe  well  altboufb  pas  la  ob- 
tained In  ps^ng  quantities.  Palmer  v.  Tcubr.  138 
Fa-IW. 

Belief  from  tbe  forfeltare  will  not  l>e  given  in 
equity  upon  tender  of  the  monthly  reutal  wfatclita 
not  paid  If  the  pricolpal  thing  was  tbe  neeleat  to 
■Ink  tbe  well  which  cannot  be  oompenaated  tor  In 
damagea.    Buklll  v.  Quttey,  97  V.  Va.  USl 


merely  provMee  that  thele 

and  voM  and  all  rights  e> 

oomtdeted  o    "' 

or  unless  tbe 

amonthlnadvanee,  thefafini*  to  explore  for  eii 

or  gas  will  merely  forfeit  ibe  leeseaiMl  not  Impose 

any  llablllly  on  th"  ' "' 

Oil  Oo.  153  Pa.  IB,  A 
Plttsb.  L.  J.  N.  B.  IBL 

lEf  ee(  cf  oltematwe  pvovMon  far  retiL 
Analterna^veKOvlalon  for  paymedtof  reotte 
oaaeoperationsare  not  begun  wtthin  tbeapeoMled 
Hme  does  not  abrogate  tbe  provisloii  for  lorteU- 
ure,  but  suob  provlaton  may  be  eoforoed  at  tbe 
lee*or*B  opiloa  In  case  tbe  operattons  are  nol  brvnn 


Pa.l4S. 

UnV.  CONBUJfBRg'OAaTBmtOO.ailDOIIDMB 

.  eneral  rule  that  Itte  leasee  oaeaot  take  advaB. 
tage  of  bis  own  detsult.   nis  rule  bad  be«i  eM- 


was  applied  to  on  and  CM  iMMi. 


ivCoogle 


1801. 


Etaub  y.  GoNnTiOBB'  Gab  TRcn  Co. 
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gTftpbi,  «ach  based  on  k  aepante  written  cod- 
tntct,  ^liicb  b  made  &  part  of  tbe  pleading. 
The  aevenl  conlncU,  except  the  flnt,  ire 
nJike,  BBve  M  to  the  time  mtbia  which  thej 
are  to  be  perTornied,  The  circuit  coart  ana- 
tained  a  separate  demurrer  ti>  each  paiagraph, 
OD  tbe  ground  that  it  did  not  state  facta  anffl- 
dent  to  conitltuie  a  cause  of  action,  and  thli 
tuliofc  is  aaslgnedas  error.  Ita  correctuesa  de- 
penda  upon  ue  construction  lobe  placed  upon 
the  contncti  which  are  tbe  foundation  of  the 

The  contract  counted  upon  In  the  second 
paragraph,  and  which,  as  above  stated,  is  pre- 
dseij  like  tboae  set  out  la  all  but  the  flratpara- 
graph,  except  as  to  the  time  of  performance,  Is 
aa  foIlowB: 

"This  agreement,  made  and  entered  Into 
this  let  day  of  December,  a.  d.  1&87,  bv  and 
between  J.  L.  Evaaa,  guardian  of  Freaerlck 
L.  BraOB,  of  the  countv  of  Hamilton  and  the 
state  of  Indiana,  of  the  first  pari,  and  Con. 
somen'  Gas  Trust  Ckimpany,  Indianapolis, 
Indiana,  partieaof  the  second  part,  witnesseth, 
tbat  the  said  partiea  of  the  first  part  for  tbe 
consideration  of  tbecovenanla  and  agreemenii 
hereinafter  menlloned  have  granted,  demised, 
and  let  aoto  tbe  pKttles  irf  tbe  second  part, 
their  beira  or  assigns,  for  theporpoee  and  with 
the  excludfe  right  of  drilling  and  operating 
for  petroleum  and  gas.  all  that  certain  tract  of 
land  situate  In  NobTesvllle  lownabip,  Hamilton 
count;  and  state  of  Indiana,  bounded  and  dC' 
scribed  aa  follows,  to  wit: 


right  of  using  sofflcient  water  therefrom  necea- 
:  BBjry  to  the  operation  thereof,  the  right  of  waf 
over  said  premises,  the  right  to  la;  pipes  to 
CODve;  oil  and  gas  produced  oo  this  territory, 
and  the  right  to  remove  an;  machinery  or  fix- 
tures placed  on  sold  premlKs  by  tbe  part;  of 
tbe  second  part. 

"The  parties  of  the  first  p«rt  are  to  fully  use 
and  enjoy  the  said  premises  for  tbe  purpose  of 
tillage,  except  such  port  aa  shall  be  necessary 
for  said  mining  purposes. 

"Tbe  part;  of  the  second 
assigns,  are  to  have  and  to  1 
ises  for  and  during  ibe  term  of  ninety'daya 
from  the  date  hereof,  and  as  much  longer  as 
oil  or  Ku  la  produced  or  found  in  paying 
quantltlei  Ibereon. 

"In  consideration  of  said  grant  and  demise, 
the  said  partiee  of  the  second  part  agree  to 
give  or  pay  to  the  said  parties  of  tbe  flist  part 
Qie  full  equal  one-eigfatb  part  of  all  the  petro- 
leum or  rock  oil  produced  or  found  on  the  said 
premises,  and  to  deliver  the  same,  free  of  ex- 
pense. Into  tanks  or  pipe  lines  to  the  credit  of 
the  flnt  pariles.  And  should  gas  be  found  in 
sufficient  quantities  to  Juetlfv  marketing  the 
same,  the  conaideratiOD  in  full  to  the  partiea  of 
the  first  port  shall  be  t3S0  per  annum  for  the 

Ss  from  each  well  ao  long  aa  It  shall  be  sold 
eretroni.  It  Is  further  agreed  that  tbe  parties 
of  the  second  part  shall  complete  a  well  on  tbe 
above  described  premises  within  nlnetv  daji 
from  the  date  hereof,  and  In  case  of  tatiure  to 
complete  such  well  within  such  time,  the  par- 
ties of  tbe  second  part  agree  to  pa;  to  tbe 
parilea  of  the  first  part  for  such  delay  a  jenrly 
rental  of  $2M  on  the  premises  herein  leased 


A  lease  of  a  oool  mine  providing  for  a  forfeiture 
tn  ease  [lie  levee  oeaaed  to  work  tlie  mloes  tot  a 
oertain  leagtb  of  time  does  not  make  moh  oesser 
work  an  atNolule  forfeiture  but  onir  at  tbe  option 
of  the  leeaor,  and  be  maj  reoover  the  rent  until  he 
deolane  Uie  for-feltiire.  Doe,  Br]>an,  v.  Banoks,  t 
Barn,  ft  Aid.  UL 

If  a  mining  lease  piovldea  that  In  case  the  mloM 
ibould  not  be  worked  tbe  lease  wljl  be  void,  tbe 
word  'Void"  means  voidable  ai  the  eleotfon  of  tbe 
iMioT,  end  It  irUl  be  nnnnmnrr  for  bim  to  do  soma 
■ot  evUtolog  ao  Inteathm  to  avoid  tbe  leaie  In  or- 
der to  have  le  determined.  Boberta  v.  Davej',  4 
Ban.  A  Ad.  ett,  1  Mev.  ft  U.  US. 

II  the  lease  pruvldea  (bat  the  leasee  shall  benln 
«ork  within  aspedfled  time  or  par  tbe  Irawr  a 
oertain  sum  per  dar  "then  all  the  pievtsloos  or  this 
kase  sball  be  aeoorded'*  to  the  lenee  during  Ibe 
Tarmeiit  of  suoh  sum,  the  mete  failure  to  pajr  tbe 
amonnton  the  Orttdaj  It  becomes  dne  does  not 
forfeit  tbe  lease  In  favor  of  the  leasee.  SbettJsrv. 
Hsrtmin,  1  Fennn).  trk 

A  Dlauee  provUliui  for  a  forfeiture  In  the  event 
ol  a  default  Is  not  lelf-operalang  so  aa  to  make  the 
lorfeltura  Cake  place  ^n  facto  upon  tiie  oocur> 
reaoBot  the  default.  Weetmoreland  ft  G  Nat.  Qaa 
Co.  V.  DeWltt,  in  Pa.  as.  a  L.  U.  A.  TBL 

la  case  the  lease  provides  for  the  developiDeDt  of 
>  well  within  a  eerialQ  time  or  In  ease  ot  taBuT« 
thci  parnwnt  M  a  certain  amount  wtCbln  adeels- 
oatcd  time  thereafter  and  Id  default  of  either  tbe 
•ca«eihallbevotd.thenvleetof  both  will  not  ab- 
ulva  tbe  lessee  from  Us  obllKetion,  tmc  mereir 
tlve*  (he  lessor  power  to  nulU^tbe  leoseand  sua 
tor  tbe  compensation  provided  for  talluM  M>  de- 
^lop  tb«  well.  Oaler  Bros.  v.  Eellerpiaa,  US  Ta. 
*Bh  Bar  V.  Woateru  Pennirlvanla  Nat.  Qas  Oo.  13a 
>^  E7S.  U  L.  K.  A.  nO:  B|wln«er  v.  Cltlzeas'  Nat 
31  L.  R.  A 


Oaa  Oo.  lU  Fa.  OO;  (XscbTan  v.  Few,  150  Fa.  lU; 
LlKintt  V.  Sblia,  Id.  aiO;  Smller  v.  Westem  Fenn. 
■rivania  Mat,  Oat.  Oo.  ST  W.  N.  a  ZS8. 

And  that  result  Is  not  abaaa^  br  tbe  foot  tliat 
after  the  words  maklni  the  lease  void  for  tsllure 
tocarrr  out  Its  provisions  ttte lease  oonunueSi'^nd 
can  only  be  renewed  by  mutual  consent."  Jones 
V.  Western  PennsylTanla  NaC  Oea  Oo.  UB  Pa.  SM. 

Nor  br  the  addition  Of  the  claun  "and  no  right 
of  action  shall  after  sacb  failure  aoorue  to  eltber 
party  on  BooouDt  ot  the  breaoh  of  any  promise 
or  agreemeut  herein  contained."  Tbeeooctbrtd 
thet  tbe  words  "after  such  fallare"  teteried  to 
the  oontlmied  failure  to  make  ttie  payment  sfter  It 
becsme  ducand  thattherlgbtotutlon  to  recover 
It  was  tborefoie  not  affected.  Leacberman  v.  011- 
ver,  tOl  Pa.  MB:  Conger  v.  National  Traoip.  Oo.  US 
Ps-Bfll, 

But  In  Van  Toorhb  v.  Oliver.  IB  FIttib.  L.  J.N.  S. 
lU,  a  clause  that  *^o  right  of  aotion  ahall  after  such 
fa Uuie  aoorue  to  either  party  oo  account  at  the 
breach  of  any  promise  or  sgreement  herein  con- 
tained" was  held  to  give  tbe  leasee  tbe  option  to 
putdown  the  wellornot  aabethon^t  beatwlth- 
out  UaUllly  for  itOaie  to  do  so. 

Tbe  lease  gives  Ilie  leasoT  tbe  option  either  to  de- 
clare Ibe  lorfeltore  or  to  afflrm  the  eontlouanoe  of 
tbe  oontraot,  and  if  be  does  not  choose  lo  avail  hlm- 
seir  ot  the  forfeiture  It  oannot  be  setup  by  the 
lessee  as  a  defense  to  the  sotlun  on  tbe  leass  by  tbe 
lessor.  Wills  v.  Hsnuraoturers'  Nat.  Qss  Oo.  UO 
Pa.  at  6  L.  R.  A.  BDft  Ogden  v.  Hatry.  14ft  Fa.  Mh 
Phlllipe  V.  Tandergrit.  lU  Yt,  KT. 

Vollowtng  tbe  torfetture  olaiise  by  the  words  the 
lemee  'Slaving  the  option  to  drill  tbe  well  or  not  or 
pay  said  reotol  or  not  as  be  may  eleot"  doss  not 
give  bim  tbe  option  to  refuse  to  do  both.  HeJOI- 
lan  V.  Phlladel  phla  Co.  ISO  Pa.  Kit.  H.  P.  W. 
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froiD  tbe  time  foi  compleUns  iuch  well  w  »boTe 
■pecffled  UDtfl  aoch  well  sCall  be  completed. 
The  aald  yearly  rental  munintlng  to  t&SO  shall 
be  depoiHed  to  tbe  credit  of  the  Mrtlea  of  the 
first  part  la  (be  CiUseB**  Bank  of  Noblearille, 
or  pdd  direct  to  nld  first  parties.  Aod  a 
failure  to  complete  such  well  or  to  make  such 
deposit  or  paymeat  as  above  or  hereinafter 
raeolioned,  shall  render  thii  lease  null  and  void 
and  to  remain  without  effect  between  the  parties 
hereta 

"It  Is  alio  [»<07lded  that  no  well*  aball  be 
drilled  upon  —  acres  surrounding  the  present 


said  building  when  iliere  Is  a  surplus  of  gas 
on  said  premises  alter  enough  to  run  mschlnery 
of  second  parlj. 
"It  is  further  agieed  that  the  second  parties 


shall  pay  nil  damages  done  to  growing  crops, 
or  otherwise,  by  reason  of  sslil  operations;  the 
veil   to   be   tested   and   accepted   or  rejected 


within  ten  days  after  tbe  completion  of  the 
Mme.  and  if  accepted  to  be  piia  for  annually 
in  ndrance  as  above  proTlded:  first  parlies  to 
locale  all  wells.  Should  second  party  forfeit 
this  lease  the  county  recorder  is  authorized, 
upon  deinaud  of  the  first  pHTiies,  to  release  the 
same  frnm  record.  All  pipes  and  pipe  lines  to 
be  laid  below  plow  depth,  so  as  not  to  Inter- 
fere wiib  tllltig. 

"It  Is  uuderatood  between  the  parties  to  this 
agreement  that  sD  the  conditions  between  the 
parties  liereuuto  shall  extend  to  tbelr  heirs, 
. g^  ^^^  assigns.     In  witness  whereof. 


ihe  appellee,  and 

sdopled  by  the  court  below,  is  thus  stated  by 

counsel, 

''Appellee  contends  that  a  proper  construc- 
tion of  the  leases  j^ves  It  tbe  option  to  btbiI 
itself  oF  tbe  benefits  of  the  contract  or  not,  as 
it  pleases;  if  it  falls  to  avail  itself  accordiuK  to 
the  terms  of  the  contract  and  within  the  time 
limited,  the  right  to  do  so  expires  and  the 
contract  becomes  a  nullity."  Also,  that  the 
contracts  are  not  properly  lesses,  but  "mere 
ly  contracts  between  tbe  parties  for  tbe  doing 
of  certain  tbings  and  the  payment  ot  certain 
sums  of  money."  with  tbe  remarkable  and  pe- 
culiar feature  of  a  contract  that  Ihe  entire  fail- 
ure of  oneparty  to performnot  only  forfeits  hie 
rights  under  It,  but  relieves  him  of  liability. 
This  ts  the  effect,  the  appellee  insists,  of  the 
provisions  of  the  contract  tbat  a  failure  to  com- 
plete such  well  or  to  make  tbe  deposit  or  pay- 
ment as  sttpulaled,  should  render  the  lease  null 
aod  void,  audio  remain  without  effect  between 
thepartles." 

We  cannot  approve  of  this  construction. 
In  our  opinion  tbe  'Instrument  is  a  lease,  and 
(TeatesatenancT  from  yeartoyear.  1  Waslib. 
Iteal  Prop.  Gtbed.  p.  88  (man.  note  p.  Stffij; 
Rev.  Stat.  IBSl,  g  6206. 

It  ts,  however,  not  material  whether  it  be  re- 
garded H  a  lease  or  noL  Whether  It  be  re- 
garded as  a  lease,  a  license,  or  a  mere  option, 
that conatractlonlsunsound.  By  itstermstbe 
absolute  and  excludve  right  ol  entry  and  poe- 
session  is  given  tor  the  period  of  ninety  osys 
for  the  purpose  of  drilling  and  operaiiog  for, 
Ul  tuR.  A. 


petroleam  and  natural  ns,  witli  Uw  pow«-  to 
continue  the  same  indefinitely. 

While  the  lessor  la  prIvlMifed  to  "dm  and 
onjoy"  the  premises  (or  theparpoaoof  ttllage, 
Bucb  ate  and  enltmnAt  are  nbtadtoUed  to 
the  necessltlea  of  the  "minfaic  puipuw'  of 
drilUngand  operating  for  petnuenm  or  DBttual 

¥is  and  of  the  right  of  way  ovet  tb«  fvnntses 
be  consideration  for  tbeeiclulTe  tlglito  Ihos 
given  is  expressed  In  the  dear  and  nDcqnlvoca] 
lent  that'the  IcMca  ahall  drill  and  ccmi- 


agreemen 


well  on  tbe  premiaea  wUbto  ntnetj  d^ya. 

Id  case  of  faOureao  to  do  aball  p^  a  jaarly 
rental  of  $800  from  tbe  explratloo  of  tbe  nlne^ 
d»s  nntu  aaoh  wall  sball  be  completed. 

No  time  is  flxeid  for  the  payment  of  tbe  an- 
nual rent  except  when  a  well  is  completed  and 
accepted.  Itwonld,therefore,  notbedoewhere 
the  lessee  failed  to  drill  and  complete  a  wdl 
until  the  end  of  the  year.  Watmt  t.  Aim, 
lOeind.  °l;£Im«rT.  Sand  Oredt  Twp.m  Ind. 
S6-  Raymond  v.  Tbtmua,  31  Ind.  476. 

It  could  not  be  knowo,  until  the  explratlttt 
of  tbat  lime,  whether  or  not  tbe  lessee  would 
matie  default.  Therefore  the  failure  to  drOla 
well  within  tbe  time  limited  would  of  Itaelf 
operate  to  continue  their  rights  a  year  longer. 
For  a  year  and  three  months  the  leeaee  woald 
possess  tbe  rights  enumerated  lo  the  contract, 
and  then  by  a  mere  failure  or  refusal  to  pes' 
form  woukI  not  only  deprive  himself  of  the 
further  enjoyment  of  these  rights,  but  at  the 
aame  time  and  in  the  same  manner  absolve 
himself  from  the  alternative  liability  of  paying 
the  rental. 

It  is,  of  courae.  our  duty  to  construe  and  give 
effect  to  the  contract  actually  made  by  the  par- 
ties, and  not  to  make  a  contract  for  Uiem.  In 
ooDstruing  It,  however,  it  is  also  our  duty  to 
give  effect  to  all  of  Its  {nDvlsions  If  poaailde, 
and  to  consider  It  as  mutually  binding  upon 
Ihe  parties.  Such  coDglruction  as  that  cob- 
lended  for  by  tbe  appellee  destroys  utterlj  its 

Tbe  supreme  court  ot  Fenn^lvania  has  had 
occasion  to  construe  leases  or  contracts  of  a 
similar  character,  and  has  reached  a  condn- 
BJon  in  which  we  fully  concur,  holding  that 
tbe  stipulation  that  tbe  failure  of  the  leasee  to 
perform  shall  render  tbe  lease  void  is  Inserted 
wholly  for  the  benefit  and  protection  of  tbe 
lessor,  and  tbat  it  Is  optional  with  bim  to  arail 
bimaelf  of  It.  WiOt  v.  Jfantt/iicluTvra'  Sat. 
Gat  a>.  IBO  Pa.  333,  0  L.  a  A.  «08;  OtUeg 
Brot.  V.  Kdlfrman,  123  Pa.  4S1. 

lu  Gaiey  Brot.  v.  Keliemian,  luprQ,  It  b  aaid: 
"The  lessees  had  the  right  to  enter  at  any  time 
during  the  eight  months  and  eitbeidrfllawdl, 
make  the  stipulated  payment.    If  they  did 
rither.  within  the  lime  limited,  tbeir  right  of 
I  try  was  extinguished  and  the  contract  itsdf 
as  at  an  end.    But  tbe  acta  that  forfeited 
their  rights  did  not  alto  forfeit  those  of  tbe 
lessor.     Their  liabilities  growiug  out  of  tbeir 
nonperformance  are  to  be  distinguished  from 
tbeir  rights  under  Che  contract.     The   latter 
they  could  forfeit,  but  the  former  belonged  to 
tbe  lessor,  and  could   be  loet  only  by  bis  act. 
The  1es!«ees    promised  to  complete  one    well 
within  a  given  time.     This  was  for  the  bene- 
fit of  the  lessor,    if  this  wsa  not  done  be  was 
to  be  compensated  in  money.    If  tbe  money 
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nnti«ct  upoD  which  the  flntpkragrftpb 
is  Id  man;  partlculuBSolMUiitlally  like 
in,  but  In  aome  nuOeiial  mttten  it  dil- 


mM  not  paid  be  wu  at  libert;  to  rid  hlmwlt 
of  bla  Unanta  and  resume  tbe  posaessioo  of  bis 
land.  But  tbe  construcItOQ  coniended  for  hy 
tb«  plaintifli  In  error  iransfersthe  puniahmeDt 
for  tbe  brescb  of  the  contract  fiom  blm  on 
whoM  default '  It  ulsea  to  tbe  Inaocanl  injnred 

Tbeeonti«ct 
counts  Is  1b 
■  be  otbera, 

f era  from  tbem.  We  quote  thoee  portions  In 
n  hich  material  diifeRnces  eziit. 

"It  Is  lurtber  agreed  that  tbe  partfea  of  tbe 
second  part  shall  oompletea  well  on  tbe  above- 
described  premiaea  wttbln  fifty  days  froEa  tbe 
date  tberaof.  And  a  faQore  to  complete  snob 
well  or  to  make  sndi  deposit  or  payment  ai 
above  oc  berdoafter  mentioDed  shall  reader 
tbia  lease  null  and  TOld.andtoremalnwIibout 
effect  between  the  parties  hereto. 

"It  la  alao  pnxrided  that  no  wells  sbsll  be 


said  bnlldinits,  and  what  Is  needed  for  farm  pur. 
poses,  Including  lawn  bnnien.  It  is  furtber 
agreed  that  aecood  parties  shall  pay  all  dam- 
tget  done  to  growing  crops  or  otnerwlse  by 
reason  of  ■araopeTBUoDH,  tbe  well  to  be  lested 
and  accepted  or  rejected  wtthlo  ten  days  after 
the  completion  of  the  same,  and  it  accepted  to 
be  paid  for  then  and  annually  thereafter  in  ad- 
THOce,  to  be  deposited  to  the  credit  of  tbefiist 
parties  ia  the  Citizens'  Bank  at  Noblesvllle,  or 
to  be  paid  direct  to  said  first  partiea.  Second 
parties  to  furnish  all  pipes  and  fizturea  to 
plamb  first  parilea' house,  first  parties  tokwate 
all  wells. 

"It  is  underatood  between  the  parties  to  this 
agreement  that  all  oondltloua  between  the 
parties  hermnto  shall  extend  to  tlielr  heiis, 
executors,  and  aaslgns.  Should  this  well  • 
to  be  a  payioK  welf,  the  parties  of  tbe  ee 
part  agree  to  learo  all  pftiea  and  flxtur^  free 


to  be  a  payioK  welf,  the  parties  of  tbe  second 
gree  to  learo  all  pftiea  and  fixtures  free 
of  cost  for  the  use  of  niat  parties.  Should 
Kcond  parties  forfeit  this  lease  tbe  county  re- 
corder Is  authorized,  upon  demand  of  the  fitat 
parties,  to  release  tbe  ssme  from  record.  All 
pipes  and  pipe  lines  to  be  laid  below  plow 
depth  so  as  not  to  interfere  wttb  tiling." 

It  will  be  obaerred  that  tbia  contract  con- 
tains no  Bgreemeni  for  the  payment  of  rent 
during  tbe  period  of  delay  in  drilllDg  a  well. 
wbile  it  contains  substantially  the  same  atipu 
laiiOD  ihst  a  failure  to  complete  tbs  well  or  to 
make  paymentiballrenderthelesse  "null  and 
totd."  Unlike  the  other  contracts,  also,  tbe 
■tipulation  in  this  that  the  lessor  shall  have  gas 
to  heat  and  light  tbe  buildings  ia  not  qualified 
by  tbe  {xotIso  that  there  la  a  aorplns  of  gaa  on 
ST  L.B.  A. 


the  premises  after  enough  is  used  to  run  the 
mtcblnery,  but  la  appareatlyan  abeolute,  un- 
conditional agteemeDt  to  funidi  gaa  tor  such 
pnrposea  as  well  as  for  farm  purpoaea,  Incltid- 
log  lawn  bumers.  It  alao  coatalna  an  agree- 
ment that  tbe  leasee  shall  fnraish  all  pipes  and 
flxtarea  to  plumb  the  tataor'a  boose,  and  that 
if  the  well  ecssea  to  be  a  paying  wdl,  the  pipes 
and  fliturea  abill  be  left  for  the  uae  of  the 
lessor,  wltboni  eoaL  The  appellant  construes 
this  as  an  absolute  agreement  to  fnralsb  gae  In 
any  erent  whether  gas  la  found  on  the  premises 
or  not,  and  ^Iso  ai  «B  eqnally  absolute  prom- 
ise to  fnmish  plpea  and  luturM  and  plumb  the 
house.  In  thfa  he  is  mistaken.  A  fair  and 
Jnst  construction  of  the  contract  requires  that 
all  of  its  provisions  be  construed  together  and 
with  reference  toeach  other.  Thus  construed, 
we  think  the  leasees  only  andettook  to  furnish 
gas  and  pipe  and  flxturee  for  pInmUog  In  case 
Uiey  discoTered  and  obtained  gas  from  the  well 
to  be  drilled. 

This  parsKrapb  is  not  for  the  recOTeiy  of 
lent,  but  seeks  to  raoorer  damages  for  future 
of  the  appeileetodrill  a  well. 

The  complaint  slleges  that  tbe  land  leaaed 
"is  situated  In  tbe  midst  of  Um  paying  gas 
field  of  said  countv,  a  number  of  the  beet  pro- 
ducing wells  in  ssfd  county  having  been  drilled 
In  tbe  vicinity  thereof,  and  that,  nad  tbe  de- 
fendant drilled  tbe  well  on  said  premises,  is 
provided  for  in  said  lease,  the  same  would  have 
been  apaying  well,  worth  at  sftldoootract  price 
t2fi0  per  annum.  But  the  plaintiff  alleges  that 
^though  tbe  defendant  accepted  said  lowe  and 
retaioed  said  property  until  long  after  tbe  ez- 
l^tmiion  of  said  term,  it  baa  failed  and  refused 
to  drOl  the  well  on  said  premises  as  re- 
quired 1^  said  lease,  has  failed  and  refused 
to  furnish  eas  for  said  premises,  pipe  and  fix- 
tures to  plumb  the  residence  thereon,  which 
said  pipe,  fixtures  and  plumbing  are  of  the 
value  01  $100,  and  the  said  gas  privilege  of 
the  value  of  (fiO  per  anaiim."  etc 

What  we  have  said  of  the  provision  in  the 
other  contract,  that  tbe  failure  of  tbe  lessee  to 
perform  should  render  It  void,  applies  equally 
to  tbls  contract.  It  ii  averred  as  a  fact  that  If 
the  leasee  had  drilled  a  well  gas  would  have 
been  fonnd,  and  It  would  have  been  a  "paying 
well."  Tbe  fact  thus  averred  may  not  be  sus- 
ceptible of  proof,  but  if  so  II  Is  not  within  the 
scope  of  judicial  knowledge  to  so  declare. 
Even  if  It  cannot  be  proved,  we  think  the 
other  facta  averred  are  sufficient  to  entitle  the 
appellant  to  nominal  damages  at  leasL 

The  court  erred  in  sustaining  each  of  tbe 
several  demurrers. 

Jvdgntitt  rntrted,  at  Ibe  coats  of  the  ap- 
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1.  Release  Itoai  InprLtonmetit  ftov 
tempt  of  court  cannot  be  obtained  br 

babeos  porpua  unless  Uie  proMedlnRB  !□  wbteb 
tbe  pereoQ  vug  Bdjudged  buUU  o(  oontempt  are 
Dull  and  void.  In  wbole  or  la  part. 

B.  A  vammary  proceeding  ftiF  a  re- 
■tratnlng'  order  HKHtoat  oarrying  oa  ■  bugl- 
neM  deolared  bj  tbe  tegtotatu™  to  be  a  oomnion 
nutaBDoe  la  not  &  cue  wllhluthetoopeof  tbaono- 
■tltuHoual  KuarftQtr  ot  the  rigbt  of  trial  bj  Jul)'. 

8.  AflneofnotleMthanftOOnormore 
than  9 1  >000. anil  boiinaoameot  fornot  lew 
than  nlnet7da7B  DOT  morathanona  Tear,  for  Tlo- 
latlon  of  a  ratraialuKordei  under  tbe  dMiMDnrj 
.  MtatlBH,li>.  U  Qotwltbla  tha  oousUtutloDal 
provlalon  agabiat  exoeaaive  flnea ' 


4.  Appearing  and  aa«werlng  a*  to  tbe 
uarlti  on  B  eharga  of  oootampt  will  prevent  aiv 
■clack  lor  lack  ot  JutiadlctloD  of  tiie  peiaon  on  a 
dediloa  that  the  partr  la  la  ooacempt. 

(January  SO.  UBO.) 

PETITION  for  a  nrit  ot  bsbeaa  corpus  to 
oUbId  the  release  of  petitioner  from  tbe 
Soutb  CarollDa  penitentiary  to  wblch  be  had 
been  conns iLted  lor  violstion  of  tbe  IfquorUw. 
Diimititd. 

Tbe  leetlon  of  tbe  law  upon  which  the  cos- 
vtctloD  depended  is  as  follows: 

"Sec.  23.  AH  places  when  alcobolio  11- 
qnon  are  aold,  bartered,  or  fciren  away  in 
Tlolation  of  this  act,  or  where  peraona  an 
Mrmltted  to  resort  for  the  purpose  of  drink- 
lug  alcoholic  liquors  aa  a  beverage,  or  where 
alcoholic  liquors  are  kept  for  sale,  bartoT,  or 
delivery  In  Tlolation  of  this  act,  are  hereby 
declared  to  be  common  nulsaucee ;  and  any 
person  may  go  before  any  trial  justice  In  the 
county  and  swear  out  an  arrest  warrant  on 
personal  knowledge  or  on  Information  and 
Delief.  charging  said  nuisance,  giving  the 
namea  of  wUneasea  against  the  keeper  or 
manager  of  sucb  place  and  hla  aids  and  aa- 
siatttDts,  If  any  ;  and  such  trial  Justice  aball 
direct  such  arrest  warrant  either  to  tbe  sheriff 
of  the  couniv  or  to  any  special  constable  com- 
manding said  defendant  to  be  arrested  and 
brouebt  before  bfm  to  be  dealt  with  accord- 
ing to  law,  and  at  the  same  time  shall  la- 
soe  a  search  warrant  in  which  the  premiaea 
in  qnestlon  ahall  be  particularly  descrltted, 
commandinft  such  aberiS  or  constable  to 
thoroughly  search  tbe  premises  In  question 
and  to  seize  all  alcoholic  liquors  found 
thereon,  and  dispose  of  them  as  provided  in 
§  SS,  and  to  seize  all  vesgela,  bar  fixtures, 
screens,  bottles,  glikssea.  and  appurtenances 
apparently  used  or  suitable  for  use  In  retail 

i_^  II .-  — ■__ piete  Inventorj 

vilh  tbe  sheriff. 


Novc— For  oompulBory  reteienoe  aa  adenlal  of 
tbeoonatliutfonal  rlsbtto  a  Jurr.  see  niMa  to  BCe 
T.  Colorado  Fuel  A  I.  Co.  (N.  T.)  £9  L.  H.  A.  Vl. 

For  right  to  Jury  In  quo  irarranto,  aee  not» 
Busman  T.BtBte,8pGDceT(Fk«.)  31 L.  B.A.  801. 
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That  under  the  arrest  wsrrant  the  def«dani 
shall  be  arrested  and  brought  before  such  trial 
lustice.  and  the  case  shall  be  dlsnoaed  of  as 
in  case  of  other  crimes  beyond  his  Jurisdic- 
tion, except  that  when  be  commits  <n:  binds 
over  tbe  parties  for  trial  to.  the  next  I«Rn  of 
oourt  of  general  sessions  for  Uie  county,  be 
shall  make  out  every  paper  In  tbe  case  in 
duplicate  and  flle  one  wtlh  the  clerk  of  the 
court  for  the  county,  and  immediately  trana- 
mit  the  other  to  the  solicitor  of  the  circuit, 
beieupon  said  solicitor  shall  at  once  apply 
'-  ■    ■       -    '      '  '-"■     that 

ig  tbe  defend 

ants,  their  sarvants  or  agents,  from  keeping. 


of  the  court     Such  circuit  judge  Is  hi 
authorized,  empowered,  and  required' to  Krant 
tbe  said  restraining  order  without  requiring 


a  bond  or  undertaking  upon  the  bearing  o 
receipt  by  him  of  said papen  from  tbe  court 
of  the  said  trial  justice  by  the  bands  of  tbe 
solicitor :  and  any  violation  of  saiil  reatraln- 
inK  order  before  the  trial  of  the  case  shall  be 
deemed  a  contempt  of  court  and  punished  as 
sucb  by  said  Judxe  or  conn,  or  any  ottaei 
circuit  Judge,  as  ^r  the  violation  of  an  otder 
ot  injunction.  Upon  coDvictlon  of  aaid  de- 
fendants of  roalntalnlng  said  nulaaaoe  at  tbe 
trial,  they  or  any  ol  tnem  aball  be  deeoted 
guilty  of  a  miaderoeanor,  punishable  ^  Im- 
prisonment in  the  stale  penltentlarf  for  a 
term  of  not  leei  than  three  montha.  or  a 
fine  of  not  less  than  t200  or  br  both.  In  tbe 
discretion  of  the  court,  and  the  reatnUnfng 
<nder  shall  be  made  perpetual.  The  articlei 
corered  by  the  inventory,  which  were  retained 
t^  the  sbertS,  ahall  be  forfeited  to  tbe  Kate 
and  sold  and  Uie  net  proceeds  sent  to  tbe  atate 
commlsaloDer,  and  the  sheriff  shall  forthwith 
proceed  t«  dispose  of  the  alcohotte  liquon 
covered  by  sala  Inventory  aa  provided  for  In 
this  act  as  when  other  Honors  are  seized. 
The  finding  of  such  alcoholic  Uquoraonaach 
premisex,  with  satisfactory  evidence  tbat  the 
same  was  being  disposed  of  contrary  to  this 
act,  shall  be  prima  facie  evidence  of  tbe 
nuisance  complained  of.  Liquors  seised  aa 
hereinbefore  provided,  and  the  vessels  c<ni 
talning  them,  shall  not  be  taken  from  the 
custody  of  the  officers  In  possession  of  tbe 
same  by  any  writ  ot  replevin  or  other  proceaa 
while  the   proceedings  herein   provided   are 

tending.  No  suit  sliall  lie  for  damagea  al- 
■ged  to  arise  by  seizure  and  detention  of  liq- 
uors under  this  act.  Any  person  violating 
the  terms  of  any  reatralnlng  order  granted  in 
such  proceedings  shall  be  punished  for  con- 
tempt by  a  Sne  o(  not  less  than  $200  nor  more 
than  $1,000  and  by  Imprisonment  In  tbe  state 
penitentiary  not  less  than  ninety  days  nor 
more  than  one  year.  In  contempt  proceed- 
ings arising  out  of  the  violation  of  bct  In- 
junction granted  under  the  provisions  of  thia 
act,  the  court,  or,  in  vacation,  '■""  ■ -^— 
thereof,  shall  have  power  to  try 


I8»e, 
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•  prima  facie  cam  foi  tbe  stete.  The  accused 
maj  plead  la  tbe  aarae  maoaer  u  to  an  Indict- 
ment  in  bo  [kf  as  tbe  same  is  applicable.  Ev- 
idence mav  be  oral  or  In  the  form  of  affiila- 
▼its.  or  tx>th.  Tb« dereodant  shall  not  neoes- 
nrlly  be  discliarged  upon  hli  deDlal  of  the 
fftcta  Btated  In  the  moving  papers.  Tbe  clerk 
of  tbe  court  sbalt,  upon  tbe  application  of 
either  party,  Issue  subpcenas  for  wltnessei, 
Knd  except  as  above  set  forth  tbe  practice  In 
such  contempt  proceediogs  shall  conform  as 
Dearlj  ss  may  be  to  tbe  practice  in  the  court 
of  common  pleas,— that  when  any  solicitor 
neglects  or  refuse*  to  perform  any  duty  or  to 
take  any  steps  required  of  him  by  any  of  the 
provisions  of  the  preceding  section  or  by  any 
of  tbe  provlilons  of  tbis  act,  the  attorney 
(eneial  on  bis  own  motion,  or  by  the  request 
of  the  (OvernoT,  shall  in  person  or  by  hilt  as- 
aistaot  proceed  to  the  locality  and  perform 
•noh  neglected  duty  and  take  such  steps  as 
■n  necesMry  In  tbe  place  and  Stead  of  such 
aolicltor,  and  at  bis  discretion  to  cause  a 
proaecntlon  to  be  lostltuted,  not  only  in  tbe 
matter  so  Degl«ct«d,  but  also  a  prosecution 
against  Um  aolicltor  for  malfeasance  or  mls- 
teaMnoe  in  office,  or  for  official  mtscoDduot, 
or  for  other  cbartces  Jnatlfled  by  facts,  and  to 
pnraoe  the  pmeecutlon  to  Um  extent  of  a  con- 
Tlctlon  and  dismissal  from  office  o(  any  such 
■oUcItfw.  And  In  aucfa  event  the  stttmiey 
gWMnl  duill  be,  and  Is  hereby,  authorized 
and  empowered  to  appoint  one  or  more  ad- 
ditional assistants,  wnoshalleach  have  while 
•otuallv  employed  the  samo  compensation,  to 
be  paid  from  the  litigation  fund  of  the  at- 
torney geiMnl." 

Mr.  JftnM  E,  Davia  for  petitioner. 
Mr.  Will  A.  Barber.  Attorney  General, 
for  the  Bute. 

Oavr.  J.,  delivered  the  opiDlon  of  tbe 
ooort: 

Thfa  Is  a  proceeding  In  habeas  corpus.  In 
which  Martin  Eeeler  petitions  tbis  court  to 
be  discharged  from  Imprisonmenl  tn  tbe  state 
penitentiary.  He  was  arrested  under  a  war- 
rant charging  him  with  violation  of  what  Is 
called  tbe  "^Dlapensarj  Act."  He  waived 
preliminary  examination,  and  gave  bond  for 
Lis  appearance  at  court.  A  search  warrant 
was  Issued  againat  tbe  said  Martin  Eeeler, 
i>iid  certain  Intoxicating  liquors  were  found, 
wberenpon  Mr.  Solicitor  Bellinger  made 
application  in  writing  for  a  reHtraining 
oraer  axaiast  said  Harttn  Eeeler,  which  was 
grantea  by  his  honor,  Judge  Watts.  There- 
after a  rule  was  Issued  against  aald  defend- 
ant, to  show  caiuB  why  he  should  not  be  at- 
tached for  contempt  of  court  In  viulatlog  said 
restraining  order,  bat  this  rule  was  dls- 
cbarzed  by  this  honor,  .Tud|te  Watta.  8ub- 
aequently,  however,  bis  honor  Judge  Bu- 
cbanan,  after  hearing  affldavila  and  argument 
of  counsel  for  the  state  and  the  defendant, 
adjudged  tbe  said  defendant  guilty  of  con- 
tempt of  court,  in  violating  the  reBtrainlng 
order  aforeaaid,  and  sententxd  the  defendant 
to  pay  a  fine  of  $200  and  Co  imprlsoument  In 
the  state  penitentiary  for  ninely  days.  The 
proceedings  under  which  tbe  defendant  was 
flDed  and  Imprisoned  arose  under  §  82  of  the 

81  L.  a  A. 


dispensary  act,  which  section  will  be  set  out 
in  the  report  of  tbe  case. 

Tbe  defendant.  In  bis  petition,  present*  to 
this  court  several  grounds  for  his  discharge 
from  imprisonment,  some  of  which  tbe  court 
has  not  the  power  to  consider  -in  habeas  cor- 
pus proceedlugs.  Tbe  defendant  baa  been 
adjudged  guilty  of  contempt  of  court  and 
Imprisoned  therefor.  This  court  will,  there- 
fore, not  release  the  defendant  from  Imprison- 
ment unless  the  proceedings  in  which  be  was 
adjudged  guilty  of  contempt  of  court  are  null 
and  void,  Tn  whole  or  In  part.  The  prooeed- 
Ing  by  habeta  oorpua  Is  not  a  aubscltute  for 
tbe  fight  of  appeal,  and  there  are  auestions 
which.  altlHHifii  they  could  properlv  be  re- 
viewed on  appeal,  cannot  be  considered  In 
habeas  corpiw  proceedloga.    This  limitation 


well-esCabllabed  role  that  a 
conviction  and  sentence  of  anotliei  court  will 
not  be  diacbarged  on  habeas  corpoa,  onleaa 
., .  .^.j  _,„gj  tj •-- 

isdiction   1 


without   jtirisd 


that   Ita  proceedings 


BrtuA,  140  U.  B.  2ST,  86  L.  ed.  BOQ ;  Jugirv  v. 
Broth,  140  U.  S.  297,  89  L.  ed.  BIS;  /Mw 
V.  Oenon,  15S  U.  8.  100.  89  L.  ed.  84.  We 
will  DOW  consider  the  question  whether  tbe 

Sroceedlnn  under  which  the  petitioner  was 
nprlsoii^  are  nnU  and  void,  either  In  whole 
or  in  parL  The  authoritlee  rostaln  the  fol- 
lowing propoaltiODS  of  law :  First.  That  the 
legislature  baa  the  power  to  declare  place* 
where  Jiquor  is  sold  contrary  to  law  to  be 
oommon  nulsancea,  and  to  provide  for  their 
abatement.  Mvgier  v.  Kcmtai,  1S8  U.  B.  628, 
81  L.  ed.  MS;  Eidd  v.  Aonon,  1S8  U.  8. 
1,  82  L.  ed.  840:  lavton  v.  SitiU.  108  C. 
8.  183,  88  L.  ed.  8SG.  Second.  That  tbe 
legislature  baa  the  right  to  provide  remed  lea, 
summary  in  their  nature,  to  prevent  and  abate 
such  nuisances.  Third.  That  these  summair 
remedies  are  not  rendered  nnconatitntional 
bv  reason  of  tbe  fact  that  they  deprive  the 
defendant  of  theee  riebta.  under  the  Consti- 
tution, to  which,  ordinarily,  be  Is  entitled. 
Fourth.  That,  to  Justify  sudi  summary  pro- 
ceedings. It  must  appear,  (1)  that  tbe  inter- 
ests of  tbe  public  generally  require  these 
stringent  remedies;  and  (8)  that  they  are 
reasonably  necessary  to  accomplish  the  por- 
poees  for  which  they  weie  enacted.  Fifth. 
That,  tn  determining  that  such  remedies  an 
reasonable,  tbe  court  will  consider  the  value 
and  nature  of  tbe  property  Involved  In  tbe 
nuisance,  and  the  difficulty  of  lia  supprea- 

llie  granting  of  a  restraining  order  to  pre- 
ent  the  defendant  from  carrying  on  a  tnut- 
Bss  which  tbe  legislature  has  declared  to  be 
'  ""  of  the  I  — 


against  such  n_  

therefore,  not  entitled  to   invoke  tbe  provi- 
sions  of  tbe  Constitution  as  to  tbe  right  of 
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Hll1«,forUMOOUrt,  U7B:  "It  the  objection 
to  the  ttktute  la  that  It  authorlzea  &  proceed- 
log  In  the  iwtiire  of  %  anit  In  equity  to  Hup- 

Cnaa  the  nuuanrtictaie  and  sale  of  intoiicat- 
iK  llquora  wblcfa  are  b;  law  prohibited, 
ana  to  abate  the  DuiBance  which  the  statute 
declares  such  acts  to  be.  wherever  cairled  on, 
VB  respODd  that,  w  far  as  at  present  advised, 
It  appears  to  lu  Uiat  all  the  powen  of  a  court, 
wbct.Iier  at  commoD  law  or  in  chancery,  maj 
be  called  iuto  operation  by  a  leglslatiye  bodj, 
f or  the  pnrpOM  of  •nppresslogthlBobJection- 
able  truffle ;  and  we  know  of  no  blndraooe  in 
the  OouBtitDtlon  of  the  United  SUtes  to  the 
form  of  proceedings,  or  to  the  court  la  which 
this  Femedj  shall  tie  bad.  Certaiolr,  it  leema 
to  UB  to  be  quite  as  wise  to  use  the  processes 
of  the  law  and  the  powers  of  the  court  to 
prevent  the  eyil,  U  to  punish  the  offense 
as  a  crime,  after  it  baa  tieeu  committed.  We 
think  it  wai  within  the  power  of  the  court 
of  Plvmouth  county  lo  iasue  the  writa  of  in- 
junction In  these  cases,  and  that  the  dis- 
obedience to  them  bv  the  plaintlfFs  in  error 
■nbjected  them  to  the  proceedings  for  con- 
tempt which  were  had  before  that  conrt." 
Mr.  Justice  Brown,  speaking  for  the  court  In 
Lavston  ▼.  StteU,  1Q3  TI.  8.  188.  SB  L.  ed. 
885,  sara:  "It  [the  police  power]  Is  unlver- 
sail;  conceded  to  include  eyerythlng  essen- 
tial to  the  public  safety,  health,  and  morals, 
and  to  Juatifj  the  destnictloQ  or  ab&tement, 
by  Bummary  proceedloKS,  of  whatever  may 
be  regarded  aa  a  public  nulaance.  Under 
this  power  it  has  been  held  that  the  Btat« 
may  order  .  .  .  the  prohibition  of  gam- 
bling houses  and  places  where  Intoxicating 
liquorB  are  sold.  Beyond  this,  howeTer.  1^ 
Btat«  m^  interfere  wherever  the  public  In- 
terests demand  it,  and  In  this  particular  a 
large  discretion  is  necessarily  vested  in  the 
legislature  to  determine,  not  only  what  the 
interests  of  the  public  require,  but  what 
measures  are  necessary  for  the  protection  of 
Buch  interests.  Barbitr  y.  Connolly,  118  U. 
H.  27,  28  L.  ed.  028 ;  Eidii  v.  Ptarum,  1!8 
U.  S.  1,  82  L.  ed.  846.  To  Justify  the  8tat« 
in  thufl  interposing  Its  authority  in  behalf 
of  the  public.  It  must  appear :  First,  that 
the  Interests  of  the  public  general] j,  as  dis- 
tinguished from  those  of  a  particular  class, 
require  such  Interference :  and.  second,  that 
the  means  are  reasonably  necessary  for  the 
accomplishment  of  the  ptirpoee,  and  not  un- 
duly oppressive  upon  Individuals."  Asrain: 
"  While  the  legislature  has  no  right  arbitra- 
rily to  declare  that  to  be  a  nuisance  which 
Is  clearly  not  M>,  a  good  deal  must  be  left  to 
its  discretion  in  that  regard,  and  if  tjie  ob- 
ject to  be  accompllahed  Is  conducive  to  the 
public  Interests,  it  may  exercise  a  large  lib- 
erty of  diolce  in  the  means  employed,"— clt- 


one.  and  the  state  ought  not  to  be  hampered 
in  Its  enforcement  by  the  application  of  con- 
stitutional proylslona  which  are  intended  for 
the  proteotfon  of  substantial  lights  of  prop- 
erty. It  Is  evident  that  the  efficacy  of  this 
statnte  would  be  very  seriously  Impaired  by 
requIrlDgevery  net  illegally  used  to  be  care- 
fully taken  from  the  water,  carried  before  a 
court  or  magistrate,  notlcti  of  the  seizure  to 
81  L.  R.  A. 


be  given  by  publication,  and  regnlar  JndleU 
proceedings  to  be  loBtituted  fur  Its  ooDdenun- 
tiou.  There  Is  not  a  sUte  In  the  Union  which 
has  not  a  conatltnttonal  provlaloa  entitling 
persons  charged  with  onme  to  a  bial  bf 
jury,  and  yet,  from  time  immemorial,  tlw 
practice  has  been  to  try  peiaons  charged  with 
petty  offenses  before  a  police  maglMiate,  who 
not  only  passes  npon  the  queatlon  of  guilt. 


may,  in  this  way,  m  deprived  of  hia  liberty 
withont  the  intervention  of  a  Jnry.  CUim 
T.  WiUen.  1»  U.  S.  S40,  88  L.  ed.  338,  and 
cases  cited.  Bo  the  summary  abatement  al 
nuisances,  withont  judicial  procosa  or  pro- 
ceeding, was  well  known  to  the  common  law, 
long  prior  to  the  adoption  of  the  ConstltntioD, 
and  it  has  never  been  suppoaed  that  the  ooa- 
stltutlonal  provlalon  in  queetlon  In  this  co* 
was  Intended  to  interfere  with  the  esUblisbed 
principles  In  that  regard.  Nor  la  a  person 
whose  property  is  seized  under  the  act  In 

![ueBtlon  withont  bis  legal  remedy.  If  in 
act  bis  property  baa  been  used  In  violation 
ot  the  act,  be  has  no  jnst  reason  to  cranplaln ; 
If  not,  he  may  replevy  his  nela  from  the  of- 
ficer seising  tbem,  or.  If  they  have  been  de- 
stroyed, may  have  bis  action  for  their  value. 
In  such  casea  the  burden  would  be  upon  the 
defendant  to  prove  a  justlQcatlon  under  the 
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.violative  of  any  of  therequlremenlsbHe- 
In  be  fore  mentioned. 

It  Is  also  contended  that  the  sentence  is  ob- 

uloustogSS,  article!,  of  the  Oonstitution 
of  I860.  The  punishment  provided  in  ^  33 
of  the  dispensary  act  for  violation  of  the  re- 
straining order  therein  mentioned  Is  a  Bne  ot 
not  less  than  tdOO  nor  more  than  $1,000,  and 
by  Imprisonment  In  the  state  penitentiary 
not  less  than  ninety  days  nor  mora  than  ona 
year.  Section  88,  art.  1,  of  the  Conatltuticm 
of  18SS  provides  that  "eicesalve  fines  sh»ll 
not  be  Imposed,  nor  cruel  and  nnuaual  pun- 
ishment InSicteid,'  etc  In  our  opinicm,  the 
fine  imposed  on  the  defendant  was  not  exec*- 
si  ye,  nor  the  punishment  inflicted  cruel  and 
unnanal. 

It  is  the  judgment  ot  this  oonit  that  the 
petition  be  MMuMtd. 

Popflt  J. ,  concurring : 

The  facta  onderlylng  the  application  of 
the  petitioner  to  this  court  for  release  fnta 
his  conflnement  In  the  state  penitentiary  are 
so  clearly  and  abundantly  Mt  forth  in  the 
opinion  of  Mr.  Justice  Ouy  stmI  the  dissent- 
ing opinion  of  Ur.  Chief  Justice  Hclver  that 
they  need  not  be  repeated  here.  I  hav« 
thought  the  gravity  of  the  qneations  ben 
oresented,  together  with  the  facttbatthetwo 
justices  already  named  have  pursued  diver- 
gent lines  of  thought  In  rutchinc  a  eondn- 
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■loD,  dsmanded  an  expreaafoo  of  mj  owa 
▼iawB.  Mr.  Juitlce  Gaiy  Id  the  msln  treats 
of  Uie  constitutional  quefltloni  railed  by  tbe 
petitioner,  while  theChief  Jostlce devotM  his 
attention  wholly  to  the  prellmtnaiy  questions 
of  iDiisdiction,  havlos  reached  s  conclusion, 
■aUsfactoTT  to  himselC  ttaat  the  Jadns  below 
irsre  without  JuilsdlctloD  to  pass  the  orden 


detenDialn;  whether  the  Mtltioner  la  Ille- 
gally restrained  of  hi*  liberty.  It  li  thus 
manifest  Ihtit  tbe  question  of  Jurisdiction 
moat  flnt  be  determined.  Jurisdiction  In- 
volves power  of  theee  circuit  judges  orer  the 
person  and  tbe  subject-matter.  As  to  the 
fatter,  I  do  not  understand  that  any  dlffloulty 
exlsta.  If  the  question  of  the  constltutloiul 
power  in  the  geneisl  assembly  of  this  state 
to  pass,  as  law,  the  dlfferott  proTleions  in 
$  2S  of  the  dlapensaiy  act  is  for  the  time  ad- 
mitted, it  Is  very  certain  that  tbe  jarfsdic- 
tion  of  the  aabject- matter  Is  given  these  cir- 
cuit Judges  to  pass,  not  onlv  the  order  of 
jurisaictlon,  but  also  to  punuh  any  disobe- 
dleuce  thereof  by  tbe  petitioner,  as  a  wilful 
contempt  of  court,  by  an  imprigonment  In 
tbe  state  penitentiary.  The  theory  of  the 
goTemmeDt  In  this  matter  is  simply  this ; 
The  aale  of  intoxicants  by  iedlTlduals  with- 
out a  license  thMsforls  not  only  lllejcal,  but 
the  eontlDuous  sale  of  such  Intoitcants  bv 
an  Individual  without  a  license  therefor 


a  nuisance ;  that,  upon  certAla  steps  belDK 
taken,  a  circuit  Judge  may  snut  an  order  of 
Injunction,  whereby  such  individual,  who 
-' '-  -elflr-  '-*— ' — ' ' 


Is  continuously  selling  Intoxicants  contrary 
to  law,  la  forbidden  so  to  break  the  law. 
Tberefore,  If  such  individual  wilfully  diso- 
beys the  order  of  Injunction  against  him,  he 
is  panlshed  tor  a  contempt  of  court.  In  all 
these  matters,  as  I  before  remarked,  there  la 
no  contest  here.  Therefore  the  two  questions 
are  left:  First.  Did  tbe  circuit  Judge  who 
passed  Oie  order  In  November  last  have  Jn- 
rIsdictloD  of  the  person  of  the  petitioner  when 
he  passed  bis  order  directing  his  Imprison- 
ment for  contempt  of  court!  Second.  Are 
tbe  provlstoDB  of  the  S3d  section  of  tbe  dis- 
pensary act  obnoxious  to  tbe  provisloDS  of 
the  state  Constitution,  as  complained  of  by 
tbe  petitlonerT 

First.  Itlaadmltledthatevervorderpasaed 
by  a  Judge  who  has  no  Jurlsdlctiim  of  tbe 
person,  ao  far  as  such  individual  is  ooncemed. 
Is  void.  Power  or  Jurisdiction  of  the  person, 
so  ^  as  courts  are  concerned,  is  secured  by 
tbe  service  of  some  process,  and  is  regulated 

ST  law.  Thus,  if  a  Judgment  on  tbe  civil 
de  of  tbe  court  Is  d^ired  against  ao  indi- 
vidual, a  summons  Is  Issued  and  served  upon 
bim;  and.  If  aludgmenton  the  criminal  aide 
of  theconrt  Isueslred  against  an  ludlvldual, 
a  warrant  for  bts  airest  Is  Issued,  and  be  is 
taken  Id  custody  thereunder.  But  it  some- 
times happens  that  an  Individual  against 
whom  a  Judgment  on  tbe  civil  side  of  the 
court  is  desired,  altboarh  service  of  the  lum- 
mons  has  tuA  been  made  upon  him,  appears 
voluntarily  in  court,  and  contests  the  right 
of  a  Judgment  against  him  on  the  merits. . 
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In  such  an  event  the  court  la  said  to  have 
acquired  Jurisdiction  of  bis  person,  although 
no  summons  was  served  npon  bIm,  or.  It  may 
be.  conld  not  have  been  served  upon  him. 
This  Is  not  a  new  doctrine,  but  has  been  up- 
held by  repeated  adjudications  of  this  and 
other  oourta.  In  OravdeB  v.  Gratxlev,  30  S. 
C.  lOi,  It  was  said :  ''For  It  seems  to  us 
that,  by  aaawerins  to  tbe  merits,  she  [tbe 
defendant]  properly  submitted  herself  to  the 
JurlsdloUoD  of  the  court,  and  the  matter 
atandSBsif  she  accepted  service  or  authorised 
ber  attorney  to  do  bo  for  ber. "  To  the  same 
eOEeot  are  toe  decisions  of  OUt«r  v.  Fov^er, 
SS  8.  C.  640;  OhafM  v.  Pottal  TeUa.  Oo.  Sli 
S.  0.  S78 ;  MHnhard  v.  Y<mni/bt-M>d,  87  8.  C. 
381,  and  289.  A  like  doctrine  is  malnUlned 
by  the  Supreme  Court  of  the  Cnlted  Stata 
In  Toiand  v.  Spragut,  ST  U.  8.  12  Pet.  380, 
g  L.  ed.  10»8. 

Not  only  is  this  doctrine  persistently  and 
contlnnously  held  in  actions  In  the  court  of 
common  pleas,  bntalso  In  tbe  courtof  general 
sessions.  Two  cases  are  cited:  Sal*  v. 
Satelur.  11  Rich.  L.  S35 :  At  tbe  fall  term, 
1S8S,  of  tbe  court  of  general  sessions  for  Edge- 
fleld  district  one  Hatcher  bad  been  ln41cted 
tor  keeping  e  riotous  and  disorderly  bouse, 
and  a  true  bill  was  found.  At  the  sprioK 
term,  1887,  a  verdict  of  guilty  was  rendereC 
and  a  sentence  Indorsed  on  the  indictment  by 
his  honor,  Judge  O'Neal).  There  was  an 
afOdavit,  and  also  a  warrant  to  arrest,  but 
no  entry  or  indorsement  which  showed  that 
the  defendant  had  been  arrested,  or  that  he 
had  entered  into  recognizance  to  appear.  In 
1S44  a  mm  fiieitu  quart  asteutio  non  was 
served  oo  the  deteodont,  to  which  he  made 
default,  and  ao  order  for  execution  to  Issue 
was  passed.  In  IBOT  the  defendant  moved, 
before  his  honor,  Judge  WardUw,  at  Edge 
field,  that  all  the  proceedings  sufawqueot  to 
the  finding  of  tbe  grand  Jury  be  set  aside, 
aod  as  the  basis  of  big  motion  presented  bli 
own  afSdarlt,  which  recited  that  be  had 
never  been  arrested  under  the  warrant ;  that 
be  had  never  entered  Into  recognizance  to 
appear ;  that  he  was  absent  from  tbe  state 
from  tbe  fall  of  IBSO  until  December,  1888 . 
and  that  he  had  no  knowledge  that  the  pro- 
ceedlDgs  were  jKodlng  against  blm  until 
loDg  after  tbe  trial  and  conviction.  On  ap- 
peal, before  a  full  court,  tbe  defendant's 
motion  was  denied.  In  the  opinion  of  tbe 
t  It  is  said :  "The  senteece  In  this  case 
appears  to  have  been  pronounced  more  than 
twenty  years  ago.    .     .  After  such  a 

lapse  of  time.  It  is  lo  vain  to  say  that  oei- 
ther  the  warrant,  eta,  can  be  found.  The 
law  presumes  'omnia  om  rita  atta. '  But,  In 
addition  to  tbls.  the  defendaet  has  been  served 

''  A  leirt  faaat  quareexeeutio  n^ti,  mwie  do- 
'.,  and  thereupon  execution  Issued  for  the 
collection  of  tbe  fine.  ThU  would  be  enough 
to  prevent  his  present  motion  from  receiving 
any  favor  from  the  court. "  Statt  v.  Sarratt, 
14  Rich.  L.  29 :  Tbe  defendant  was  charged 
with  bastardy.  A  warrant  of  arrest  bad  been 
Issued,  and  the  officer  made  a  return  of  rum 
ett  invattui.  Thereafter,  May  19,  1809,  a 
bench  warrant  was  Issued  from  the  court  of 
sessions  for  Union  district,  not  under  the  pn>' 
visions  of  tbe  bastardy  act,  but  requiring  tbe 
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darendftnt  to  enter  Into  lecoKntEaDce  to  &ppeM 
and  BDBweT  to  a  bill  ot  iDdictmeaL  A  Iruu 
bill  wa«  found  Bl  fall  term,  1839,  to  which 
fae  appeared,  pleaded  not  Kullty.  aod 
venea  the  case.  At  his  trial  at  the  fall  term 
In  1880,  defendaatlDsiBted  that  all  these  pro- 
ceedings to  make  him  a  party  Id  court  were 
wbollj  irregular  and  void  Tor  want  of  con 
formlt;  to  tbe  provisions  of  the  bastardy  act 
of  18SU.  Aft«r  conviction  be  appealed  to 
this  court  on  these  questions.  Tbla  court 
(dismissed)  tbe  appeal,  and  affirmed  the 
judgment,  holding,  In  tbe  opinion  of  the 
court,  asannouDcdby  Wardlaw,  J.  :  "The 
defendant,  it  is  said,  was  never  arrested,  and 
It  vehemently  urged  that  Injustice  was  done 
to  him  by  the  holding  that  bis  appearane^ 
and  pUading  ^tettd  a  waiver  of  objection  to 
the  irregularity  of  proceedings  by  which  he 
was  brought  in.  He  apptartd,  he  madt  hit 
d^Mt,  he  tecoRulzed  the  advocacy  of  his 
oounael  on  the  circuit,  and  through  them  he 
bas  been  heard  here.  .  .  .  Bui  by  vol- 
ontmty  appearance,  no  more  than  by  com- 
pulsory ^tendance,  was  tbe  defendant  de- 
£  rived  of  any  ground  of  defense :  and  to  any 
gparture  from  a  coune  presM-lbed  by  law 
he  wis  at  liberty  to  obiect  under  the  general 
iMue.  His  objection  la  that  the  bill  of  In- 
dictment against  him  waa  not  found  before 
a  bench  warrant  wu  lesaed.  Suppose  this 
to  hew;  and,  further,  suppoaetbat,  for  this 
and  other  reasons,  the  bench  waa  trtegulat 
and  void!  it  would  follow  that  bis  arrest 
under  that  warruit  was  unlawful,  that  his 
recognizance,  If  he  gave  one,  might  he  Im. 
peached  for  duress,  and  that  his  counsel 
might  have  moved  for  his  discharge  from 
arrest  and  recognlzanoe.  But  /U»  emtjittl  ap- 
feared  and  pleaded,  and  he  tnu  pretent  and 
made  d^enee.  Hothing  mtUeh  preceded  eould 
datroy  the  efeet  of  thie  acknoieledgment  of  the 
juri»dittion  of  the  court  otxr  hit  perton  and  hie 
tote;  and,  when  urged  as  mattws  of  tecbnlcsl 
objection  on  the  trial,  tbe  supposed  irregu- 
lantfes  must  have  been  wliolly  noavalliog" 
(Italics  ours). 

Applying  these  principles  to  the  facts  as 
developed  in  the  case  at  bar.  It  will  be  read- 
ily seen  that  tbe  petitioner  here  (-.annot  sue- 
oessfully  contend  there  waa  no  Jurisdiction 
of  the  person  acquired  by  the  court  below. 
He  distinctly  and  delltwrately  appeared  be- 
fore Judge  Watts  in  August  last,  aud  con- 
tested on  the  merits  his  violation  of  the  order 
of  Injiinctlon.  In  tbe  hearing  before  us  he 
relies  upon,  as  a  part  of  hie  case,  the  deci- 
sion of  Judge  Watts  that  the  evidence  heard 
by  him  did  not  establish  a  wHful  disregard 
of  the  order  ol  Injunction.  When  he  was 
brought  before  Judge  Buchanan  to  answer  a 
second  charge  of  disobedience  of  tbe  order  of 
injunction,  lie  answered  fully  as  to  the  mer- 
its, and  it  wns  as  to  the  proofs  of  such  charge, 
on  tMth  sides  of  the  controversy,  that  Judge 
Buchanan  decided  that  he  was  In  contempt. 
No  apptal  waa  taken  from  this  order  of  Judge 
Buchimnn.  1  am  compelled  to  differ  from 
ihc  clilef  justice  in  his  conoluslons  on  this 
brancli  of  the  case. 

It  now  remains  for  me  to  consider  the 
second, branch  of  the  case,  to  wit,  the  con- 
stitutional questions  presented.  But.  before 
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entering  upon  the  consldemtion  of  the  aecond 
qoestioD,  I  have  thought  that  a  few  wonls 
may  be  addreased  to  the  question  Involved  ia 
so  much  of  the  appeal  as  relates  to  tbe  dU- 
tlnctloo  between  action"  aud  "applicatloti.' 
The  general  assembly  has  used  the  latter  la 
tbe  section  under  oonsl deration.  It  was  ]■ 
tbe  power  of  the  general  ~ assembly  to  direct 
and  prescrit>e  the  form  of  pleadlnj;.  Tbla 
it  has  done.  When  we  lemember  tbst  the 
object  of  the  act  Is  to  suppress  a  naisuice. 
It  is  easily  seen  that  tbe  very  design  of  Um 
law  might  be  defeated  If  delay  was  allowed. 
In  the  cases  cited  in  tbe  opinion  of  Ur.  Jus- 
tice Qary  it  will  be  noticed  that  the  adoption 
by  the  legislature  of  summary  proceedings 
is  allowed  in  suppressing  nuisances.  I  con- 
tent myself  with  such  citations  of  authorities. 
I  therefore  see  no  difficulty  In  such  suggea- 
tlon.  But,  be  thstas  it  may,  tbe  petUlooer, 
by  answering  the  merits,  waived  any  auch 
objection  even  If  it  waa  sound.  I  am  en- 
tirely satisfied  with  reasoning  and  citations 
employed  by  Hr.  Justice  Gary,  in  his  opin- 
ion In  this  esse,  in  disposing  of  all  tba  qoea- 
tiona  suggested  tij  the  petitioner  aa  to  tbe 
constitutionality  of  fS  92  of  the  dispeosair 
act.  I  shall  content  myself,  therefore,  with 
a  concnnence  therein.  It  follows  ttut  the 
petitioner  most  be  denied  the  relief  piajed 


MelT«r,  Oh.  J.,  dlBsentlng: 


the  purpose  of  obtaining  a  discharge  of  the 
petltionfromwhatbBclaimed  to  be  an  Illegal 
confinement  of  his  person  In  tbe  state  peni- 
. —     In  the  notice  of  the  motion,  which 


was  duly  served  upon  the  solicitor  of  tbe 
second  circuit,  in  which  the  esse  originated. 


180S,  snd  ^e  mte  and  affidavit  IsMied  and 
made  therein,  together  with  tlte  order  dls- 
cbarglng  said  rule;  also,  tbe  subeeqnent  rale 
issued  by  bis  honor.  Judge  O.  W.  Buchanan, 
and  the'affidaviis  made  therein,  the  reton 
thereof  [thereto],  and  tbe  affidavits  submitted 
by  defendant,  and  the  order  adjudclng  him 
In  contempt,— all  of  which  are  on  ffle  In  tbe 
ofSce  of  the  clerb  of  the  circuit  court  fOr  the 
aforesaid  county."  Accordingly,  when  the 
writ  of  habeas  corpus  was  msoted,  an  order 
was  passed  requiring  the  clerk  of  tbe  circuit 
court  for  tbe  aald  county  (Barnwell)  to  send 
up  a  certified  copy  of  all  the  proceedings  be- 
low which  finally  culminated  In  the  ordtf 
of  Judge  Buchanan  committing  tbe  prisons 
to  tbe  custody  of  tbe  superintendent  of  the 
state  penitentiary  for  a  contempt  in  disobey- 


stste  penitentiary  having  made  bU  return  to 
the  writ  of  habeas  corpus,  which  need  not  be 
set  out  or  further  referred  to  here,  as  It  con- 
tains nothing  which  throws  any  light  apon 
the  question  to  be  considered,  and  the  clerk 
ot  the  circuit  court  for  Barnwell  county 
havina:  sent  up  a  certified  copy  of  the  pro- 
ceedings below,  as  required  by  the  wder 
above  referred  to,  an  order  was  passed  trans 
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feirlng  the  cue  to  &  beaTlng  befoie  the  full 
coort,  aa  tbe  auestloni  involved  were   ot   a 


under  the  ptotIbIod*  of  tbe  SSd  Rectlon  of  an 
■ct  eulttled  "Ad  Act  to  further  Declare  tlie 
IiMw  in  RefereDce  to,  and  further  KesuUte 


Llquon'withiQ  the  Utate  of  South  Carolina, 
and  to  Police  the  Same,"  approved  Januarr 
S.  1800.      Aa  thiK  section   U   verr   long,   ft 


eorpna  < 
wrft  of 


will  not  be  laeerted  here,  eepeclally  aa  Hr. 
Justice  Oar;,  in  bis  oplnloD,  ha«  verj  prop- 
erlj  directed  that  tbe  section  ahull  be  let  out 
In  full  in  Ihe  report  of  this  caae.  Inasmuch 
■a  it  Is  too  well  settled  to  require  tbe  cita- 
tion of  any  authority  that  a  writ  of  habeaa 
eorpua  canaot  be  uaed  aa  a  aubatttute  for  a 
error  or  for  an  appeal,  tbe  only  1d- 
,_.„  .«  whatber  the  court  ""'"""■""  """'  — 
had  any  Jnrladlction  to  mni 
mttting  Uke  priMoer  to  tbe  ctutody  of  tbe  sn- 
perlntendent  of  the  atate  penlleDtiary,  for  a 
oontempt  In  dlaobeylDg  the  natralnlDc  order 
of  Judge  Watt*  ftbove  refeired  to.  Thla  In- 
qqlry  TiiTolTCa  two  general  qneatlons:  (1) 
wbetbet  Um  proper  atepa  ware  taken  by 
whlcdi  his  honor,  Judge  Watta,  conld  acquire 
jnrlidiotlMi  to  grant  the  testrmlning  order, 
under  the  proTlaiona  of  tbe  38d  section  of 
tlM  act  above  referred  to,  which,  for  conven- 
lauce,  ma;  be  designated  as  the  "Dispenaary 
Aet'  (3)  Whether  said  section  Is  nncon- 
atitutional.  Vat,  in  this  case,  no  question 
waa  raised  (if  indeed,  it  conld  be  (ooceaa- 
tally  raited)  as  to  the  power  of  Judge  Watta, 
who  is  the  Judge  of  toe  fourth,  and  not  at 
t])e  aeoond,  Juolcial  clrcnlt.  to  grant  such 
. >__   . "---Itlaco; 


netnining  order,  Inaamuoh 

tiwt  Judge  Watta,  by  lawful  authority, 

at  the  time  boMlDg  a  court  within  tbeaei 

circuit. 

^Hw  Urat  question  alMva  stated  reoden  it 
necesnTy  that  aoareful  analvala  ot  the  pro- 
▼lalons  ot  the  Z2d  section  of  the  dispensary 
aet  ahould  be  made.  Without  nodertaklDg 
to  stale  in  detail  all  the  provisions  of  that 
section,  some  of  which  are  not  pertinent  to 
the  present  loanlry,  it  will  be  aufflcleot  to 
■ay  that,  accordlog  to  my  understandioK  of 
Uiat  section,  its  scheme  Is  that  certain  Bteos 
are  required  to  be  taken,  in  the  order  therein 
prescribed,  before  either  the  court  or  a  Judge 
(hereof  can  acquire  jurisdiction  to  Issue  an 
order  restraining  any  person  "from  keeping. 
reoeiving,  tMrtertog,  selling,  or  giving  sway 
any  alconollc  liquors,"  to  wit:  (1)  That 
some  person  "may  go  before  any  Ufal  jus- 
tice .  .  .  and  awear  out  an  BTTsBt  warrant 
idiarging  said  aultance."  and  the 
perton  so  oliarged  shall  be  brought  before 
the  trial  Justice  to  be  dealt  with  according 
to  law.  (S)  The  trial  Justice  shall  at  the 
same  time  isaue  a  search  warrant,  requiring 
tbe  officer  to  whom  it  Is  directed  to  sesrch 
the  premises  charged  to  be  s  nulannce,  and 
eeizfi  all  alcoholic  liquors  found  Ihercnn. 
(3)  That,  when  the  defendaot  is  brought  be- 
fore the  trial  justice  "  under  the  anest  wnr- 
rant,"  the  case  shall  I)e  disposed  of  as  in  other 
cases  beyond  his  Jurisdiction,  eioept  that, 
wiien  be  binds  over  tbe  party  for  trial  at  tbe 
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next  tenn  of  the  court  of  seasiona,  iho  trial 
justice  "shall  make  out  every  paper  in  the 
case  In  duplicate"  and  Qle  one  with  the  clerk 
of  the  court  and  transmit  Uie  other  to  tbe 
solicitor  of  the  circuit.  (4)  The  solicitor  la 
then  required  to  apply,  at  once,  to  the  cir- 
cuit judge  within  that  circuit  for  an  order 
restrHiniug  the  defendant  from  keeping,  re- 
ceiving, bnrterlng.  selling  or  gWing  away 
any  alooholic  liguots  until  the  furtber  order 
of  tbe  court.  Such  circuit  Judge  la  em- 
powered and  required  to  grant  the  restrain- 
ing order  without  "requlrTog  a  bond  or  un- 
dertaking upon  the  heariuK  or  receipt  by  him 
of  said  papers  from  the  court  of  Um  said  trial 
justice  by  the  bands  of  the  solicitor,  and  any 
violation  of  said  reatralnlng  order  before  tin 
trial  of  the  case  shall  be  deemed  a  contempt 
of  court,  and  punishment  of  such  bv  said 
judge  or  court,  or  any  otber  circuit  judga 
aafortlMTiolatianof  an  order  at  injunction." 
<S)  Tbe  act  next  provides  that,  upon  tbe  oon- 
Tiotloo  of  the  defendant  of  maintaining  said 
nuisance,  at  the  trial,  be  shall  sutler  the 
punishment  prescribed,  "and  the  reatralnlDg 
order  shall  be  made  perpetual,"  (6)  Tlie  act 
again  provides  that  a  person  violating  the 
restraining  order  may  be  punished  for  a  oon- 
tempt,  and  presaribes  the  punishment  that 
may  be  Imposed.  Tbe  act  then  piooeeds  to 
declare  that,  in  such  contempt  proceeding!, 
"ibe  court,  or,  in  vMatlon  Ute  Judge  thore- 
of,  shall  hare  power  to  try  •ommarlly  and 

Euolah  tbe  party  or  paitlea  guilty  as  required 
y  law,"  and,  after  making  some  provisions 
aa  to  the  mode  ot  pleading  and  adducing  eri- 
dence  and  securing  tite  attendance  of  wit- 
neesea.  declared  that  "tlie  practice  in  auch 
contempt  proceeding  ahali  conform  h  nearly 
as  may  to  the  practloe  in  the  court  of  oom- 
moa  pleas.' 

From  this  brief  review  of  the  provisions 
of  the  2ad  section  of  tbe  dispeusary  act,  it  la 
very  obvious  that  the  unusually  stringent 
remedy  therein  provided  cannot  be  success- 
fully resorted  touDlesathe  several  conditions 
prescribed  are  atilctly  complied  with.  Even 
Id  cases  iDvolvlng  mere  property  righta,  the 
rule  is  well  settleid  that  a  person  is  not  en- 
titled to  the  stringent  remedy  of  attachment 
and  selEure  of  hie  alleged  debtor's  property 
without  Btrictl;  complying  with  the  condf- 
tions  prescribed  upon  which  such  remedy  may 
be  resorted  to.  As  was  aald  In  Avguiia  &w. 
Banky.  SuUing.  818.  C,  atpsgeSN:  "As 
the  remedy  by  attachment  la  a  summary  and 
somewhat  harah  proceedlDg,  whereby  a  person 
may  be  deprived  of  the  poasession  or  control 
of  bis  propertv  before  the  claim  upon  which 
It  was  bsaed  has  been  adjudicated,  tbe  rule 
la  well  settled  that  one  who  aeeka  to  avail 
himaelf  of  such  a  remedy  must  be  careful  to 
comply  Btrtctly  with  the  condltlone  upon 
which  it  is  allowed. "  To  the  same  effect  see 
Warmer  v.  Booker.  81  B.  C.  87B,  and  Book»r 
V.  amith.  88  S.  C.  aas.  Now,  If  thla  be  the 
settled  rule  in  reference  to  caset  iDVolvlnr 
merely  riglits  of  property,  with  bow  much 
greater  force  should  it  apply  to  cases  in- 
volving tbe  liberty  of  tbe  cltiMn. 

Guided  by  this  well-aettled  rule,  let  oa 
examine  tbe  varloua  steps  taken  in  this  case, 
,  aadisclosed  by  the  certified  copy  of  tbe  record 
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which  bu  been  wnt  ap  by  tbe  clerk  of  the 
circuit  oourt,  now  before  us.  Without  goiag 
into  unneceeiu;  details,  tb»t  record  disci oeea 
die  following  fitcti ;  (1}  A  search  warrant 
was  Issued  by  •  (ffsl  justice  on  the  2Sth  of 
April,  189S,  reciting  that,  upon  fnformatloD 
of  J.  B.  Rose  that  ''contraband  laloslcatini; 
liqnoiBare  now  unlawfully  in  the  possession, 
etorage,  and  keeping  of,  and  on  the  premises 
occupied  by,  Hartin  Eeeler,'  in  Um  town  of 
BlacKTllle.  and  directing  the  officer  to  whom 
such  warrant  wa«  directed  to  searoh  for  and 
aeize  auch  contraband  liquora.  There  is  no 
return  indorsed  upon  this  warrant,  and  noth- 
ing to  show  whether  any,  and.  If  so,  what, 
actton  was  taken  under  It  (2)  Next  we  And 
an  affidavit  of  J.  B.  Boss,  bearing  date  the 


other  times,  "did  riolate  the  laws  and  itat- 
utea  of  the  state  by  selling,  without  permis- 
sion or  license,  whiskey  and  other  intozlcat- 
iag  liquors,*  to  which  is  appended  an  order, 
signed  by  the  trial  justice,  dated  April  m, 
IWB,  to  arrest  and  oring  btton  me  Martin 
Eeeler,  charged  with  riolatlng  theditpensaiy 
law,"  (3)  A  recognizance  of  Martin  Keeler 
to  appear  before  the  oourt  of  geucral  sessions 
on  tho  2d  Monday  in  November,  ISQS.  "to 
answer  to  a  bill  of  indictment  to  be  preferred 
aKainst  tho  said  Hartlu  Eeeler," — fur  what 
offense  Is  not  statod.  This  recognizance  bean 
date  April  HI.  18SS.  (i)  A  search  warrant, 
issued  oy  a  trial  Justice  on  tbe  1st  of  June, 
1890,  requiring  tbe  officer  to  whom  it  was  di- 
rected to  search  the  premises  of  HaKin  Eeeler 
and  seise  any  contraband  liquors  found  there- 
on. This  warrant  is  based  upon  the  affidavit 
of  J.  B.  Boss,  bearing  date  June  1,  18QS, 
that  he  is  informed  by  his  own  observations, 
and  verily  believes,  from  such  informstloo 
and  his  own  observation,  "that  In  the  house 
of  Martin  Eeeler  there  Is  now  deposited, 
stored,  and  kept  contraband  liquors,  in  vio- 
lation of  law,  to  wit,  whiskey  and  other  In- 
toxicating [liquon],  ant^that  said  Intoxicat- 
ing and  coQtrabnno  liquors  are  there  kept, 
stored,  and  deposited  by  Martin  Eeeler,  his 
alders  and  abetters,  without  a  permit,  in 
violation  of  the  laws  of  tbe  state."  Upon 
this  Bearoh  warrant  there  is  no  return,  and 
nothing  U>  show  whether  any  action,  and.  if 
so,  what,  was  taken  under  tt.  (0)  Next 
comes  the  application  of  the  solicitor,  with- 
out date,  for  the  restralnloK  order,  which 
was  msde  out  on  a  printed  blank,  and  which, 
alter  the  blanks  were  filled,  as  appears  in 
tbe  record,  reads  as  follows:  "Bouth  Caro- 
lina, Barnwell  county.  And  now  comes  G. 
Duncan  Bellinger,  solicitor  for  the  second 
circuit,  in  which  has  been  obtained  sn  arrest 
and  search  warrant  against  Martin  Keeler. 
issued  by  trial  justice  A.  P.  Woodward,  of 
the  county  and  state  above  named,  and  upon 
the  return  of  which  search  warrant  certain 
contraband  and  Intoiicating  liquors  were 
found,  being  so  kept  without  a  permit,  as 
by  a  reference  to  the  trial  justice  ■  papers, 
bereta  attacbed,  will  more  (ully  appear,  and 
shows  to  this  honorable  court  that,  tbe  oir- 
onmstoncea  and  ooodltions  contemplated  by 
the  diipensary  act  having  aTieen  In  tbe  en- 
forcement  of  tlie  provisions  of  the  same,  and 
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saoce  the  place  therein  mentioned,  1 
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oelving,  bartering,  selliDg  or  giving  away 
any  alcoholic  liquors  until  the  lortber  order 
of  the  oourt."  Appended  to  this  applicatloa 
is  tbe  order  of  Judge  Watl«,  beulne  date 
June  2S.  18QS,  restraining  tbe  atid  Martin 
Eeeler  from  keeping,  receiving,  bartering, 
selling,  or  giving  away  any  alcoholic  liqaois 
until  the  further  order  of  tbe  oourt.     (6)  An 


order  of  Judge  Watta,  bearing  date  the  Il>th 
of  August,  ISIKi,  requiring  Martin  Keeler 
to  show  caoM  before  htm,  on  the  Slat  of  Au- 


gust, 1890.  why  he  should  not  be 


cause  was  based  upon  an  affidavit,  dated  the 
16th  of  August,  1895.  stating  that  said  Eeelar 
sold  liquotB  on  the  8d  of  August,  I39S,  and 
on  divers  other  days  before  and  after  tliat 
date,  and  subsequent  to  the  date  of  tha  re- 
straining order.  Upon  the  return  to  this 
rule,  ana  after  hearing  the  affidavits  sub- 
mitted, his  honor,  Judge  Watts,  granted  an 
order  (without  date)  discharging  said  nil& 
(T)  On  the  9th  of  November,  1890,  the  trial 
justice  issued  a  warrant  reciting,  "wberesa, 
complaint  baa  been  made  unto  me  by  H.  J. 
Croft  that  Martin  Eeeler  has  unlawfnllT  vio- 
lated the  dispensan  act  in  keeping,  selling, or 
storing  contraband  intoxicating  llqwxa,  and 
without  any  permit,  certificate,  ow  alatc  li- 
cense, these  are  therefore  to  command  you  In 
apprehend  tbe  said  Martin  Eeeler,  and  bring 
him  before  roe  to  be  dealt  with  acoordlng  to 
the  law."  Upon  tbia  warrant  the  following 
Indorsement  appears:      "The  defendant  was 

hearint. ._     „ 

clent.  ne'  was  bound  over  to  appear  for  trial 
at  the  court  of  general  sessions  on  the  2d 
Monday  in  November,  18B5,"— Btf^iedby  tbe 


bearing  date  the  9th  of  November,  1895.  (S) 
Next  we  find  an  order  of  bis  honor,  Judn 
Buchanan,  bearing  dale  November  12,  18I&, 
requiring  Hartin  Eeeldr  to  show  cause  be- 
fore bim  on  the  ISth  of  November,  1890, 
"why  he  should  not  be  adjudged  guilty  o' 
contempt  for  violating  tbe  restrainrng  onle 


contempt  for  violating  tbe  r  „  _   .... 

made  herein  by  B<»i.  R.  C.  Watts,  presiding 
judge  in  tbe  Seoonil  circuit,  on  the  20ih  day 
of  June,  1890."  This  rule  to  show  cause  waa 
based  upon  affidayiu  stating  that  said  Eeeler 
had  sold  whiskey  to  a  negro  on  the  night  of 
the  8tb  of  November,  1896.  <9)  Upon  bear- 
ing tbe  returns  to  said  rule,  with  the  affi- 
davits submitted,  Judge  Buchanan,  on  the 
25ch  of  November,  189S,  granted  an  order  ad- 
judging the  Bald  Martin  Eeeler  guilty  of 
conlempt  in  disobeying  tbe  restrainlag  (wder 
of  Judge  Watts,  hereinbefore  referred  to,  and 
senl«nc«d  him  to  pay  a  fine  of  $900,  and  to 
be  confined  Ia  the  state  penitentiary  for 
ninety  days. 

From  this  statement  of  tbe  proceeding 
which  culminated  In   the  order  of  Judge 
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tompt  in  dlaobeymg  the  raatnlalne  order  of 
Jndge  Watti,  mod  Impriunlng  hrm  In  the 
atate  penitentluf  u  «  punlBbment  for  such 
contempt.  It  KemB  to  me  oleat  Clut  aaoh  pro- 
ceedings an  ttindameDtallir  defectlTe  In  at 
i«ut  two  reapecU,  and.  hence,  neither  Ute 
court  nor  any  Judge  thereof  erer  acqulnd 
jurlriietlon  either  to  ' .-.-.-_ 


)  be  taken  In  order 
to  Initiate  proceedings  for  contempt  does  not 
appear  to  have  b<«D  taken.  The  Brat  provl- 
ifon  in  the  lectiou  Ib  thst  soma  person  shall 
obtain  from  a  trial  iuatice  a  warrant  charg- 
ing the  person  accused  with  coramitting  the 
nuisance  created  bv  ttiat  section,  ami  the 
record  will  be  aearchod  In  vain  for  anj  evl- 
dence  that  any  sach  warrant  was  ever  ob- 
tained or  applied  for.  As  we  hare  seen  from 
the  abstract  of  the  record  above  set  forth,  the 
flrat  step  which  was  taken  was  procuring  * 
warch  warrant, — not  an  "arrest  wHrrant,"  ai 
it  i*  termed  in  the  statute, — which  was  ott- 
tained  on  the  S5th  of  April,  180G.  And  the 
warrant  for  the  arrest  of  the  petitioner,  issued 
on  the  next  day,— the  2eth  of  April,  1865,— 
so  far  from  charging  the  petitioner  with  keep- 
ing or  maintaining  the  nuisances  denouncer] 
by  tlte  statute,  simply  clurged  the  petitioner 
in  the  most  general  terms,  with  "violating 
the  dlspenaarr  law, "  without  stating,  or  even 


that  the  dispensary  act  creates  several  dls- 
tinctanddlSerent  offenses,  with  distinct  and 
dillereut  penalties  attached.  And.  Ifwetum 
to  the  affldarlt  upon  which  this  warrant  was 
based,  we  Qnd  that  it  Is  there  staled  that  the 
petitioner  "did  violate  the  laws  and  statutes 
of  ttie  state  by  selling,  without  permit  or 
licenae,  whiskey  and  other  intoilcating  li 
qnors."  It  Is  clear,  therefore,  that  this  war- 
rant did  not  charge  the  offense  of  keeping  and 
maintaining  a  nuisance,  denounced  by  the 
22d  section  of  the  dispensary  aot :  but,  on  the 
contrary,  did  charge  an  offense  denounced  by 
another  section  of  that  act.  So,  also,  the 
warrant  Issued  on  the  1st  of  June,  1B9S,  was 
a  search  warrant,  and  not  an  "  arrest  warrant;" 
and  neither  that  warrant,  nor  the  affidavit 
upon  which  it  was  based,  contains  any  charge 
of  nulsanc«.  While  it  Is  true  that  the  recitals 
contained  in  tlte  application  of  tlie  solicitor 
for  the  restraining  order  do  seem  to  imply 
that  the  netitioner  was  cliarged  with  keeping 
and  maintaining  a  nuisance,  and  the  returns 
on  the  search  warrant  showed  that  "certain 
contraband  and  Intoxicating  liquors"  were 
found  on  the  premises  of  the  petitioner,  yet 
these  recitals  are  based,  eipressly,  upon  the 
heveral  papers  issued  by  the  trial  justice ; 
and,  as  we  have  seen,  these  papers  utterly 
fall  to  sustain  such  recitals,  and  do  not  show 
that  there  ever  was  any  return  made  upon 
eitbAr  of  the  search  warrants,  nor  do  they  show 
tuat  any  intoxicating  liquors  were  found 
upon  the  premises  of  tlie  petitioner,  and  do 
not  show  that  anv  action  wnatever  was  taken 
under  either  of  toe  search  warrants.  So  that 
it  Is  plain  that  the  record  before  us  fails  to 
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"tliat  all  the  proceedings  taken  by  ^llcltor 
Bellinger  before  Judge  Buchanan  were  regu- 
lar, so  far  as  petition,  affldsvits,  etc.,  are 
concerned."  concluded  the  question  of  Juris- 
diction, the  answer  would  Im  that  consent 
cannot  confer  jurisdiction ;  and.  If  the  con- 
sent of  the  parties  themselves  cannot  coflfer 
Jurisdiction,  surely  no  admissions  of  their 
attorney*  have  that  e&ect,  when,  as  we  hare 
seen,  the  record  before  the  eonrt  shows  a  lack 
of  jurisdiction.  Besides,  there  is  no  admis- 
sion tiiat  the  proceedings  before  Judge  Watta 
to  obtain  the  restrsloing  order  "were  regu- 
lar," and  this  constitutes  tlie  fundamental 
jurisdictional  objection.  Tt  is  scarcely  neces- 
sary to  notice  the  warrant  Itsiied  t>y  the 
trial  instloe  on  the  Hth  of  November,  189C, 
for  neither  that  warrant  nor  the  affidavit  upon 
which  it  is  baaed  puipons  to  charge  the  peti- 
tioner wfUi  keeping  or  maintalnlog  a  nui- 
sance as  forbidden  bv  the  22d  section  of  the 
dispensary  act;  and,  on  the  contrary,  the 
offense  then  charged  was  under  another  sec- 
tion of  the  dlspensai;  act  Besides,  Judge 
Buchanan  did  not,  and  could  not.  base  hla 
order,  for  a  rule  to  show  cause,  and  hla  final 
order  adjudging  the  petitioner  to  be  guilty 
of  contempt,  upon  thst  prosecution,  for  the 
obviona  reason  that  It  was  not  followed  up 
by  any  application  for  a  reatralclng  order. 
On  the  contrary,  hla  action  waa  based  entirely 
uitou  the  original  prosecution,  followed  up 
by  the  restraining  order  of  Judge  Wstta, 
gninted  on  the  2«th  ot  June.  ISQS.  I  may 
add  here  that  there  is  nothing  in  the  posltloD 


cause  why  the  petitioner  should  not  be 
adjudged  guilty  of  a  contempt  in  dlsobey- 
Inir  the  restraining  order  of  30th  of  June, 
1895,  and,  therefore,  tliat  the  matter  was  rM 
judiiala;  for  the  papers  show  that  the  pro- 
ceedings for  contempt  before  Judge  Watts 


similar  proceeding  before  Judge  Buchanan 
was  t)ased  upon  a  Niarge  of  selling  liquor  on 
the  8th  of  November,  1895,  some  time  after- 
wards. And,  while  it  might  have  been  en- 
tirely true  that  the  evidence  waa  not  suffl- 
cient  to  sustain  the  chsrfie  of  selling  liquor 
on  the  8d  ot  Auguat.  1S95,  as,  no  doubt,  waa 
the  fact,  yet  that  did  not  even  tend  to  show 
that  the  charge  of  selling  liquor  on  the  8th 
of  November,  18QS,  was  not  sustained  by  the 
evidence. 

In  the  second  place,  It  does  not  appear, 
from  the  record  before  ns,  that  any  action 
was  ever  instituted  against  the  petitioner 
under  which  an  application  was  made  for  a 
restraining  order,  or  for  an  injunction,  as  It 
is  indifferently  spoken  of  In  the  act.  While 
it  la  true  that  there  la  no  proviaion  In  the 
sad  section  of  the  dUpensaiy  act  requiring 
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miut  be  mttde  by  ao  actloD  f  utituted  for  that 
purpOBC,  jet  It  Is  equally  true  tbat  there  li 
DO  prorisloQ  In  that  Kctlon,  or  anv  oilier  mc 
tloD,  of  tbe  dispensary  act,  providing  Tor  any 
otber  mode  by  which  an  appllcatloD  for  an 
Injunction  or  a  restraining  order  may  be 
made :  and  hence,  tn  the  absence  of  any  aucb 
proTlalon.  It  follows,  necessarily,  that  the 
only  mode  provided  by  the  general  law  for 
obtaining  an  injunction.  towU,  by  an  action, 
must  be  pursued.  The  prorlslon  in  the  sec- 
tioD  that  the  solicitor  shall,  upon  the  papers 
furnished  him  by  the  trial  Justice,  apply  to 
the  circuit  Judge  for  a  restraining  order,  oer- 
taislr  does  not  prescribe  any  mode  ot  proceed- 
ing by  which  such  an  application  ahall  be 
made.  It  simply  provides  the  basis  or  evi- 
dence npon  which  the  application  may  be 
made.  Besides  all  this  It  seems  to  me,  from 
an  att«Qtlve  and  careful  examination  of  the 

RrovisloDS  of  ^  22  of  the  dispensary  act,  that 
,  Is  more  than  doubtful,  to  sav  the  least  of 
it,  whether  the  legtalatnre  ever  Intended  that 
a  citizen  staonld  oe  deprived  of  bis  liberty 
and  subjected  to  the  degrading  punishment 
otconBnement  In  the  penitentiary  for  disobey- 
ing an  order  forbidding  him  to  keep  or  main- 
tain an  alleged  nuisance,  before  it  had  been 
ascertained  dj  the  verdict  of  a  Jury  that  be 
bad  ever  kept  nr  maintained  a  nuisance, 
Otberwise,  whence  the  necessity  of  requir- 
ing, as  the  very  first  step  in  the  proceedings, 
that  a  warrant  shall  be  issued  cliarglng  the 
accused  with  keeplnj;  and  maintaining  a  nui- 
sance, under  wblcli  be  shall  be  arrested  and 
bound  over  to  answer,  in  the  court  of  ses- 
sions, to  a  bill  oF  indictment  (or  such  oCFease, 
where,  of  course  be  would  be  entitled  to  a 
trial  by  Jury.  On  the  contrary,  it  seems  to 
me  that  the  mora  reasonable  construction  of 


the  section  is  that  the  intention  of  the  legit- 
lature  was  that  the  person  charged  with  keep- 
ing and  maintaining  the  nuisance  created  b* 
the  sectiou  in  question  should  be  indicted 
and  tried  in  the  regular  way  _;  and,   for  tbc 


an  order  may  be  granted  enjoining  and  re- 
BtralDlng  Uie  accused  from  contlnulnjc  ■ocb 
nuisanoe,  for  diaobedlende  of  whloh,  aa  U 
any  other  caae  of  injunction,  he  may  be 
pnnlsbed  for  a  contempt,  after  Uie  fact  ot 
nuisanoe  has  been  ludlcially  ascertained  by 
the  verdict  of  the  jury.  Suppooe  It  should 
be  aacertalned.  Judicially,  upon  tha  trial  ot 
an  Indictment  for  nuisance,  tnat  the  aoniaed 
had  never  been  guilty  of  keeping  or  main- 
taining a  nuisance ;  tlien  if.  In  the  meantime, 
he  shall  be  punished  for  a  contempt  In  dis- 
obeying an  Mder  restraining  bim  from  keep- 
ing and  maintaining  a  nuisance,  under  sum- 
mary proceedings  for  contempt,  be  will  have 
been  punished  by  couflnement  In  the  penitea- 
tlarv  for  doing  an  act  which  It  haa  been 
Judicially  ascertained,  by  the  verdict  nf  the 

Iury,  he  never  did  do.  Surely,  the  legls- 
aturc  never  intended  any  such  result,  and  1 
would  be  very  unwilling  to  attribute  to  them 
any  such  intention  unless  it  was  plainly  ex- 
pressed In  much  more  explicit  terms  than 
those  found  In  g  S2  of  the  dispenaary  act. 
Coder  this  view,  the  second  general  question, 
as  to  the  constitutionality  of  the  23d  sec- 
tion of  the  dispensary  act,  does  not  neceaa^lly 
arise,  and,  therefore,  under  well-witlod  prin- 
ciples, should  not  be  considered.  I  am  there- 
fore of  the  opinion  that  the  petitioner.  Martin 
Eeeler,  basbeen  deprived  ot  his  liberty  with- 
out due  warrant  of  law,  and  la  thwelofs  ^■ 
titled  to  a  dlscliarge. 


HEW  TORS  COURT  OP  AFFBALa 


Haij   MENNEILET,  Appl., 


aoddental,  and  does  not  ezBTaAe  ttabllttr  for 
dmtta  cauaed  tiy  acoidentally  and  larutuntarOr 
breathlDS  iU^nlnaclns  gas  while  aaleeii. 

(Marab  B,  Uae.) 

APPEAL  byjtiaintiff  from  a  Judgment  of  the 
General  Term  of  the  Supreme  Court, 
Fifth  Department,revenlng  a  Judement  of  the 
Monroe  County  Circuit  In  her  favor  in  an 
action  broURht  to  recover  the  amount  al- 
leged to  be  due  oa  a  mutual  benefit  ceitiScate. 


aa  N.  T.  mj 

1,   Ttaa  worda'liilMlliw  na,"tDai>roTt- 

•loD  dracrlblpf  oauees  of  £aiD  a^init  wbtoh  a 
poller  dofs  not  Ingure,  applj  onlr  lo  casca  whoro 
gu  Is  Inhaled  IntenUonallr,  voluntarilr,  and  oon- 

S.    A  provision  tha,t  d«ath   "from  may- 

tblnff  Aeeidontly  takon.  administered,  or 

tnhaled"  la  not  losurad  asalnit   applies  onlr 

whero  aomettatDit  baa  been  voluntarily  and  In- 

teatlonaUralttHnirb  mMakeoIr  taken,  admlnts- 

i«Ted,  orlDbaled. 
3.   A  proTtelon  tha.«de»tta  "from  »oel- 

dents  thMit  alutll  bear  no  external  Mnd 

Tlalble  niark^  1>  sot  Innired  numinat 

tiy  a  hie  Iniuranep  poller  mmini  tbat  there  mual 

be  external  and  visible  evidence  that  death  was 

Nora.— AatowbatoonitltutaaaaoefdeDtwIttaln  |  poller  for  dntb  bTlntaallnr  B>*-  ■■*  ako  Paul  v. 
the  meanlar  of  an  laauranoe  pollov.  aee  note  to  Travelen' Ina.  aa.(K.r.iaL.R.  A-tO,  and  Plekell 
rSdvUtTACOo.  v.JobnaoniMln.)a)L.B.A.aM.        v.  PaclOn  Uuc  L.  Ins.  OS.  (Pa.) U Ik B.  ^  W.  with 

EVx  provisions  asalnat  llabllltl'  on  an  Imuranoe  j  not*. 
81  L  R.  A. 


Statement  by  1 

The  facts  in  this  case  were  agreed  upon  by 
the  parties,  and  wera  as  follows:  "That  on  the 
13ib  day  nf  Ontober,  1H91,  during  the  continu- 
ance of  tbe  Mid  policy  of  insurani^e,  Samuel  D. 
W.  Meoneiley,  the  penon  mentioned  lo  Ibe 
complaint  as  tbe  person  Insureii  In  and  bj  said 


D,jM,,b,Coogle 
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HllUid  Hotel,  Id  Omftba,  Neb.  Tbatbewent 
to  hia  roona  In  wid  botel  on  Itrn  ulebt  of  the 
Hid  Ulh  day  of  October.  ISSl,  and  at  aome 
■  time  after  he  went  tohisroom  tbeillamlnatlDg 

¥iH  tberein  acddentally  escaped  inlo  bia  room, 
bat  early  in  tbe  mornine  of  the  18th  day  of 
October,  1891,  the  aeld  Henneiley  nai  found 
dead  In  his  beit.hiaroocabeJQgtigJiIl;  closed  on 
the  in Blde,Bnd  ailed  vlthsucbillumiuatliiicgaa. 
That  Ibe  death  of  raid  Menneiley  was  occ»- 
aiooed  by  accidentiil  meani,  and  arose  from 
"^nd  wHB  caused  bj  bis  iovoluDiarllj  and  acd- 
deniallj  breaibiiig  Into  htaluun  the  said  lllnm- 
Inating  Ras,  which  had  toacddentalJ;  escaped 
Into  su^  room,  the  escape  of  auch  gas  being 
Immediately  ditcoverabte  npoD  entering  said 
room.  In  consequenca  of  which  inspiration  of 
•aid  gas  he  died  the  same  night  of  asphyziL 
That  the  accident  from  which  said  Menneiley 
died  caused  no  external  and  viatblii  marks,  and 
the  body  of  said  Menneiley  bore  no  extomal 
■nd  visible  marks  of  the  accident  on  account  of 
which  he  died,  unless  thtf  tacts  that  lUumiDatlne 
gas  emanated  from  his  body  when  arliflclal 
leapirailon  was  produced,  to  the  perception  of 
the  permn  prodiictngaach  sjtiflcial  respiralioo; 
that  the  room,  on  enterln^rChesame,  was  easily 
perceived  to  be  tall  of  lllamloatlag  t^Bs.  and 
that  the  gas  was  then  eacaplog  therein;  and 
that  inapection  of  the  bodv  showed  life  to  be 
extinct, — be  held  or  fonoa  to  constitute  auch 
eslernal  and  visible  markH.  within  the  mean- 
ing of  the  term  'external  and  visible  marks,' 
contaln<>d  In  the  policy.  TbedefeudantdDeanol 
admit  that  such  facts  constitute  'ezlemal  and 
visible  marks,'  within  the  meaning  of  the  lerm 
'exlt-rnal  and  visible  maiks,'  contained  In  the 

?>licy.  The  platntift  claims  thai  tbty  do. 
bat  the  plaintiff  herein  gave  Immediate  no. 
tlce  of  sold  accident,  with  full  partlcnlars 
thereof.  Id  wriilng,  to  the  United  Stales  man- 
agers of  the  defentlBnt,  at  Boston,  and,  prior 
to  the  commencement  of  iLls  action,  furnished 
them  with  full  proof  and  evidence  thereof. 
That  on  the  27tb  day  of  January.  18S2,  plain. 
tiff  duly  demanded  of  the  defendant  payment 
of  aaid  policy,  but  that  the  defendant  refuted 
to  pay  the  pl^ollff  any  amount  on  said  policy, 
claiming  thai  aaid  policy  did  not  Insure  against 
such  a  risk  a*  that  which  caused  the  death  of 


Mr.  WUUua  V»tluuild  CovnrMU,  tm 

appellant: 

The  clause  exempting  the  company  from 
ii-Liu.^  I .1. pldent  arose  from  Inhal- 


L.  R.  A.  443. 

The  clause  exempting  the  company  from 
liability  "asalnst  death  or  disablement  arising 
from  anything  accidentally  taken,  admin- 
istered, or  Inhalad''  does  not  apply  to  such  a 
case  as  this. 

Bipiev  V.  Baitieat/  Pau.  Amir.  Of.  3  Blge- 
low,  Life  A  Ace  Ins.  Rep.  S  788;  Protidenee 
L.  Int  J;  1.  Oo.  V.  MarUn,  S3  Hd.  810;  Bnrry 
T.  Vnitfd  Slate*  Mvt-  Ate.  Atio.  28  Fed.  Rep. 
713;  Baron  t.  UniUd  Btata  Mvt.  Aee.  Ano.  128 
N.  Y.  804,  8  L.  R.  A.  617;  Piekttt  v.  Pacm 
Mut.  L.  /ns.  Co.  144  Pa.  76,  IS  L.  R  A  661. 

The  clause  In  the  policy  u  to  "ezteroal  and 
31  L.  R.  A. 


visible  marks"  does  sot  dlM±arge  the  defend- 
ant from  liability. 

UniUd  StaUM  Hut.  Aee,  Amo.  r.  Barni,  in 
n.  8.  100,  8S  L.  ed.  60. 

Mr.  W.  A.  SoatherlwBd.  with  Jfesn^ 
Bntlar.  StiUmAD.  *  Hubbard,  for  re- 
spondent: 

The  defendant  had  the  tight,  and  certainly 
attempted  to  Stipulate  against  liability  In  case 
of  death  caused  bv  gas. 

The  defendants  policy  has  successfully  a^ 
tempted  to  stipulate  against  liability  in  cases 
like  the  one  at  bar. 

The  expresslona  'inhaling  gas"  and  "Any- 
thing acddently  taken,  admSlstered,  or  In- 
baled"  are  not  tautologons,  and  do  not  refer 
to  one  and  the  same  thing. 

In  Paul  V.  TrateUnr  Jm.  Oo.  118  N.  T.  472, 
8  L.  R.  A.  448.  thU  conrt  said  that  the 
words  "inhaling  gas"  cannot  refer  to  an  in- 
voluntary and  unconscious  act.  But  In  Uie 
case  at  bar  the  company  expreMly  stipulated 
against  aoroetbing  besides  'a  voluntary  and 
Intelligent  act  by  the  Insured"  and  it  did  pro- 
vide against  "an  Involuntary  and  unconscfous 

Bieharditm  t.  Thiwferf'  Jm  (h.  46  Fed. 
Rep.  848. 

The  death  of  Henaeiley  wss  not  caused  by 
any  accident  that  bore  "external  and  visible 

If  a  dead  body  In  and  of  Itself  constitutes 
the  "external  and  visible  marks"  caused  by 
an  accident,  then  the  words  used  In  the  policy 
are  meanlngleu,  and  the  defendant  has  first 
contracted  that  an  accident  to  render  it  liable 
must  produce  visible  and  eiiernal  marks,  and 
in  the  aame  words  it  has  atlpulated  that  there 
can  be  no  death  without  such  external  and 
visible  marks. 

■hrtln,  J.,  delivered  the  opinion  of  the 

This  action  la  npon  ■  policy  or  contract  of 
Insurance  issued  by  the  defendant  to  Samuel 
D.  W.  Menneiley,' by  which,  in  case  of  his 
death  from  any  accident  within  the  provisions 
of  the  policy,  the  defendant  agreM,  within 
three  mooibs  thereafter,  to  pav  to  the  plaiatiS 
the  sum  of  fS.OOO.  The  conoitlona  contained 
In  the  policy,  so  Tar  as  applicable  to  the  ques- 
tions Involved  In  this  case,  are  as  follows: 
"This  policy  does  not  insure  against  death  or 
disablement  from    accidents    that 

shall  bear  no  external  and  visible  marks 
.  .  .  nor  agaltist  death  or  disable  meat 
arlslDg  from  anything  scddentally  taken,  od. 
ministered,  or  Inhaled,  contact  of  poisonous 
sufaatancea.  Inhaling  gas.  or  any  surgical  opera- 
tion at  exhaustion  consequent  thereon."  The 
general  term  held  that  the  clause  in  the  policy 
which  providea  that  It  does  not  Insure  against 
death  or  disablement  arising  from  anylbiog 
accidentally  taken,  admlnlatered,  or  Inbaled! 
described  an  act  that  was  not  voluntary  and 
Intelligent,  but  accidental,  and  Ihat  the  ad- 
mitied  facts  bring  this  case  within  that  ez- 
crptlon.  That  court  also  held  that  tbe  facts 
did  not  establish  a  rase  within  the  exception 
as  to  Inhallns  gas;  citing  the  decision  of  Paul 
V.  TraotUr^'  In*.  Go.  113  N.  Y.  472,  8  L.  ,R. 
A.  448.  Thus  Ibe  sole  ground  upon  which 
Judgment  was  directed  for  tiie  detendant  was 


Google 
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ftcddentaUj  taken,  admiDlitered, 
Moreoret,  the  letpondent  kdmlta  that  fn  tbla 
stale  ander  itw  authort^  of  the  Riut  Ocue,  the 
wordB  "iufaallDg  gai."  coDlalned  Is  tbe  polW, 
nben  nad  In  the  light  of  the  cootext,  apply 
odI;  to  caManheregBsli  Inhaled  iDtentloDUly, 
ToliiDtaril^,  aod  coiisciondf ,  and  that  under 
the  ilecislon  In  that  case  the  Judgment  of  the 
general  term  cannot  be  upheld  on  the  theoi; 
ibat  that  pTOTUon  exempted  the  defendant 
from'  Itibilltjr  under  Its  policj.  In  the  Favt 
Caie,  Judge  GraT,  In  detiTering  tbe  opiulon 
of  the  court,  s^a:  "But,  in  exprenlug  its  in- 
tention not  to  be  liable  for  death  from  Hn- 
balingof  gas,'  tbecompan;  can  only  be  under- 
stood to  mean  a  Toluntav  and  inlelltgeDt  act 
by  the  Insured,  and  not  an  InToluniary  and 
unconsdons  act.  Bead  In  that  sense,  and  In 
the  light  ot  the  context,  these  words  must  be 
interpreted  as  having  reference  to  medical  or 
surgical  Ireainient,  In  which,  m  n  termini, 
would  be  indnded  tbe  dentist's  work,  or  to  a 
suicidal  purpose.  Of  course,  tbe  deceased 
must  have  in  a  certain  sense,  inhaled  gas;  but  In 
Tlew  of  tbe  flndlog  that  the  death  was  caused 
bj  accidental  means,  the  proper  meaning  of 
words  compels,  sa  does  the  logic  of  the  thing, 
the  conclusion  that  there  was  not  that  volun- 
tary or  conscious  act,  necessarily  iovolTed  in 
tbe  process  of  Jubaling."  In  (hat  case  it  was 
distlncll;  held  that  the  defendant  was  not  ex- 
empt from  Kabillly  under  such  a  provision 
where  the  death  of  the  insured  was  caused  by 
the  accidental  labaliiig  of  illumtnaling  gas. 
The  facts  in  that  case  were  sonearly  like  those 
in  tbe  case  at  bar  that  no  distinction  between 
Lbem  exists.  The  Pavl  Que  was  referred  lo  In 
Baeon  t.  United  Slatet  Mut.  Att.  Ano.  133  N. 
T.  3M,  808.  »  L.  a  A.  617.  and  lu  doctrine 
expressly  recognized  as  correct.  It  was  also 
followed  in  Piek»tt  t.  Pacijie  3tut.  L.  Ins.  Co. 
144  Pa.  79.  SI.  18  L.  R.  A.  861.  It  follons 
that  the  Judgment  appealed  from  cannot  "be 
sustained  upon  the  ground  that  the  clause  In 
tbe  policy  excepting  death  from  inhaling  gas 
from  its  provisions  exempts  the  defendant 
from  IlKblllty  in  this  esse. 

The  respondent,  however,  urges  that  upon 
(he  admitted  facts  the  general  term  properly 
held  that  the  provision  with  reference  to  "any- 
ililng  accidentally  taken,  administered,  or  In- 
Imled."  exempted  the  company  from  any 
liiibllily  whatever  under  its  policy.  Wethlnk 
oLlierwlse.  That  provldlonin  the  policy  clearly 
Implies  voluntary  action  on  tbe  part  of  tbe 
insured,  or  some  other  person.  The  insured 
mux)  take  or  inhale,  or  another  mu«t  admin- 
ister. Tbe  manifest  purpose  of  tbe  provision 
Is  to  exempt  the  insurer  from  liability  where 
the  insured  has  voluntarily  and  consciously, 
but  accidectaily.  taken  or  labaleil.  or  some- 
Ihjne  has  been  voluntarily  administered  which 
waa  Injurious  ordeslructtve  of  life.  We  think 
that  the  particular  accldenis  intended  to  be  ex- 
cepted by  that  provision  are  the  Rccideoial 
,  taking  or  inhaling  Into  tbe  system  of  some  in- 
jurious or  destructive  agency  under  the  mis- 
taken belief  that  it  was  beneflclal.  or.  at  least, 
harmless.  That  Is  made  more  apparent  by 
ihatportltmof  th«provlsloD  which  relates  to 
::i  L.  a  A 


somethli 


lu  "i 


'admin taterad,"  as  It  cannot  bt 


involuntarily  and  uocoDsdoaalv  at 
Indeed,  It  Is  quite  dlfflcnlt  to  nndi 
a  tblng  oonid  be  iDVoluntarfly  and  nncon- 
Bciously  administered.  Coupled  togellMr  as 
these  provisions  are,  the  aam«  nue  of  mm< 
structlon  moat  be  apidied  to  that  portion  wltM 
relate*  to  something  accfdanlalij  Inhaled  as 
appUea  to  the  porttMi  whleh  rewM  to  n  nb- 
stance  aoctd«ntally  taken  or  aoddeptally  ad- 
minister«d.  All  the  CMes  thtis  provided  for 
plainly  involve  volnntaiy  and ooudoua action 
—  the  part  of  the  Inaured,  or  some  other  pei- 


provlaion  ia  the  perfor 
act  which  acddentally  cauaes  tbe  death  or  in- 
jury of  the  inaured.  That  a  proper  cooaimc 
lion  of  the  policy  requires  ns  to  hold  that  It 
applies  only  to  cases  wbwe  •omethlng  haa  beoi 
voluotarilv  and  Intentionally,  allhOQgb  mis- 
takenly taken,  adminlatered,  or  inhaled,  there 
can,  we  think,  be  but  little  donbt.  An  thus 
construed,  this  provision,  manifeatlf,  did  ikM 
exempt  the  defendant  from  liability  in  this 
case,  aa  it  was  admlted  that  the  death  of  the 
Insured  was  occasioned  by  acddental  means, 
and  was  caused  by  involuntarily  and  accident- 
ally breathing  illuminating  gas  which  hod 
escaped  into  the  room  where  he  was  sleeping 
at  tbe  time  of  his  death.  Tbe  aigument  that 
the  provision  as  to  inhaling  gaa  haa  been  given 
the  same  efCectasis  now  KTveD  to  tbe  other  and 
more  general  one,  and  that  aoch  oould  not 
have  been  tbeir  purpose,  haa  little  fon^e^  The 
inhaling  of  gas  having  been  specially  provided 
for  when  taken  for  aursical  and  like  parpoaes, 
it  iB  only  when  It  Is  inhaled  for  some  otiMi 
purpose,  or  under  other  drcumatances,  thai 
the  general  provision  applies.  The  spedsl 
provision  Is  applicable  when  m  is  Inhaled  for 
surgical  and  like  purpoaes.  The  general  pro- 
vision sppliea  when  it  la  Inhaled  for  other 
purposes.  Applying  to  the  construction  of 
Ibis  policy  the  prlodples  stated  in  the  opinion 
In  tbe  fiiuf  Gtue,  it  is  obvious  that  the  con- 
elructlon  we  have  placed  upon  the  poll^  )s 
tbe  proper  and  correct  one. 

Tbe  only  remaining  question  relates  to  tbe 
provision  which  declares  that  the  policy  "does 
not  Insure  against  death  or  diaablement 
.  .  .  from  accidents  that  shall  twar  no  ex- 
ternal and  visible  marka"  It  ia  aoroewbai 
difficult  to  understand  precisely  what  woa  in- 
tended by  this  clause  of  the  poll^.  We  are, 
however,  ot  the  opinion  that  the  language 
employed,  when  fairly  construed.  indloBtcs 
that  Its  purpose  was  to  provide  that  a  case  of 
death  or  Injury  ^onld  not  be  regarded  as 
within  the  t>olicy  unless  there  was'  some  ex- 
ternal orvislble  evidence  which  Indicated  thai 
It  was  accidental;  In  other  words,  that  only 
such  Injurv  as  could  be  shown  brezlemal  ana 
visible  evi deuce  to  liave  been  ac^eninl  should 
be  regarded  as  within  tbe  policy.  In  tbiscaw 
it  ia  admitted  that  the  decedent's  death  wa« 
occasioned  by  his  involuntarily  and  accident- 
ally breathing  Illuminating  gas  which  had 
accidentally  escaped  into  his  room;  that  there 
were  no  visible  marks  of  tbe  accident  upon 
tbe  body  of  the  deceased,  but,  when  artificial 
respiration  was  produced,  illuminating  gas 
emanated  therefrom  to  the  perception  n  uie 
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penos  prodnolDg  rach  utlflckl  nsplimUL. 
UiM  npon  entering  the  room  It  wu  parcdred 
to  be  fan  of  MS,  uid  that  gu  wm  thea  encapiDe 
thcntit;  and  that  an  Intpection  of  tbe  bodv 
showed  tlfe  to  be  extinct.  We  ihtnk  this  ad- 
isiailaa  fnnililMB  Baadent  evtdeDce  of  an  ex- 
ternal and  Tlrible  cfaaracler  that  the  de«lh  of 
I  he  decedent  was  accidental  to  exclude  it  from 
ihU  exception  In  the  polkj,  and  hence  that  It 
was  one  of  the  accidents  against  which  the  de- 
fenilant  intended  to  insure,  llie  respondent 
•Iiscuaaeg  thb  question  upon  the  theory  that 
this  clause  in  the  policy  should  be  constmed 
BS  though 'itread,  "(romaccidentwherethere 
shall  be  DO  external  and  visible  narks  upon 
tLe  body  of  the  deceased."  A  fair  coDstmc- 
tlon  of  the  language  does  not,  we  think,  justify 
the  conclusion  that  such  was  its  Intent  and 
pnrpoee,  but  that  the  more  reasonable  con- 
etructiOQ   is   that    which  has  already   been 


follows  thai  A)  hidgmmt  of  (As  GmmA  Term 
»hovid  be  rmened,  and  the  judgment  upon  the 
▼erdlct  directed  for  the  plsinilfT  should  be 
Bfflrmed,  with  costs  to  the  pislntlit  In  all  the 


APPBA.Ii  by  defendant  from  a  Judgment  of 
the  Appeltaie  Division  of  the  tjupreme 
Conrt,  First  Department,  afflrmlDg  a  Indf- 
ment  of  the  Court  of  Special  Searions  for  the 
City  and  County  of  New  Torkconvictiog  bim 
of  violating  the  statute  ajgalnat  keepW  a  bar- 
ber shop  open  for  biuioesa  on  Suodi^,    Jf- 


PEOPLE  of  the  State  of  Hew  Tork,  Be^.. 

Heniy  J.  HATNOR,  Appl. 

iUmi.T.m.1 

t.  Do*  pTOB—  Of  la-w  In  not  fttraidied 
b^  m  rjndKneat  pronooaaod  aAer  tm- 
portanitr  to.  be  ihonrd  b;  a  court  ot  oom. 
patent  JnrMiaiJon  tn  BoooidaDce  with  the  pro- 
*1slonB  ot  a  statute,  onlns  that  ststuttt  aoconto 
with  the  pcoTlBloDS  of  the  fnnOainental  law, 

S.  Et«*t  iB»n*n  Ubortr  aad  properly 
aro  tOMnB««xtaBtmilt)«et  totbea^oenl 
welrua,  as  eaoli  penon's  Interest  fs  presu  med  to 
he  promoted  br  that  whlob  promotes  the  f  uiereat 

3.  Tha  UailtAtlon  on:  Iflgislatlvw  nxart- 
tdae of  tbs  pollao powerls  tbst suoh  a stat- 
uie  miwc  bare  a  rMsoDsble  ooDneoUon  with  the 
welfare  of  the  publto. 

*•  A  rtrntnt*  proUUtlnc  l»»rber«  from 
carrriDS  on  their  tnde  on  Snndar  M  ■  ooMtltu- 
ttonal  ezarota  of  tto  poUoa  power  to  promote 
the  poUto  health. 

S.    Th«pIi7*le»lweIflkreor'theBltiaeii 

taa  subject  ot  eiMh  prtmarj  ImpOTtancetothe 
•tatceml  bassucb  a  dtreot  relaUon  to  the  Beu- 
«■!  «ooit  as  to  make  laws  icDdlnc  to  promote 
_  that  objeot  proper  nnder  the  poltoa  power. 

aslttln^bM-bstfatotwo 
■  nfthoateto  onlytopnmo 
— _  -  jtaoSM  during  oertalnboure  on  8un- 
aaj  does  not  denr  to  barben  Id  otber  pUoca  the 
eqnjJ  protection  of  the  laws,  slnoe  ItaffooMaU 
within  the  same  locaMtIca  alike. 


Statement  by  Vnna,  J. : 

In  June,  1899,  the  defendant  wa*  engaged 
D  business  as  a  barber  at  number  S7  West 
Thirty-Third  street,  in  the  city  of  New  York, 
and  had  been  for  the  period  of  nine  yean. 
His  establishment  included  "eleveQ  cotllnary 
chain,  three  baths  and  two  ladies'  hair-dresa- 
ioK  chairs.  *  He  kept  his  shop  open  on  Sun- 
day afternoon  until  8  o'clock,  for  the  pur- 
pose of  shaving  his  cusiomeis  and  cutting 
and  dressing  their  hair.  Some  of  his  patrons, 
who  worked  late  Saturday  night,  and  roM 
late  the  next  day,  were  In  the  habltof  being 
shaved  on  Sunday  afternoon,  as  well  as  others 
who  could  not  shave  themselves  and  yet  de- 
sired to  be  shaved  every  day  as  a  matter  of 
cleanliness.  On  Sunday,  June  0,  IBSS,  after 
1  o'clock  In  the  afternoon,  the  defendant's 
shop  was  open  and  he  was  present  while  one 
of  his  employees  shaved  a  customer  and  pay- 
ment for  the  service  was  made  to  the  defend- 
ant In  person. 

No  other  material  facts  appeared  upon  the 
trial,  which  resulted  In  the  conviction  of  the 
defendant,  who  was  fined  9B.  The  judgment 
was  affirmed  by  the  appellate  division  and  the 
defendant  brought  this  appeal. 

Mr.  Albert  L  Sirs,  for  appellsnt: 

The  act  is  void  under  N.  T.  Const,  art  1 
which  provides  that  "no  person  shall  be  d^ 
prived  of  life,  liberty,  or  property  without  due 
process  of  law." 

,  It  Is  void  under  Ibe  rights  guaranteed  by  the 
Constitution  of  the  United  Stales  to  the  dtisena 
of  the  several  stales. 

U.  S.  Const  5tb  and  14th  Amendments. 

The   legislature  cannot,  onder  the  guise  at 
Its  police  power,  enact  laws  to  suppress  hanu- 
whlch  have  no  relation  to  the  healtb. 


Dealer^  *  B.  At»o.  v.  Oraeent  Gily  L  S  L 
A  S.  B.  Vo.  1  Abb.  or.  8.)  388;  Slaue&ier. 
Bou*e  Cata,  88  U.  S.  16  Wall,  86,  21  L.  ed. 
894;  Rf.  JaeoU.  88  N.  T,  98.  60  Am,  Rep.  686: 
Bwtto//  V.  ffBeiUy.  74  N.  T.  809,  80  Am. 
Rep.  833;  Feopie  v.  Mart,  99  N.  Y.  877,  59 
Am.  Rep.  34. 

All  laws  which  Impair  or  trammel  thna 
[constitutional]  rights  which  limit  one  in  tba 
choice  of  a  trade  or  profession,  or  confine  blm 
to  work  or  live  In  a  specified  locality,  or  ex- 
clude him  from  his  own  house,  '  "  ' 
in  his  otherwise  lawful 


meats  upon  his  fnndamenw]  rights  of  liberty 
which  sre  under  constitutional  protection 

ButefuiT^    Union  S.  H.  it  L.  8.  L.  Go  r 
Oretcent  City  L.  8.  L.  S  3.  E.  Oo.  Ill  U.  8. 
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•M,  88  L.  «a.  raS;  Liet  aiaek  Vtahr^  S  a. 
Auo.  T.  Oretcent  iXfy  L.  8.  L.  *  S.  S.  Gt.  1 
Abb.  lU.  ».)  BSt. 

Tbe  limit  to  the  aerdae  of  tbe  police  power 
cut  ottly  be  Ibii:  Tbe  leglstatloii  miut  h&re 
TflfeKDCe  to  (be  oomfort,  larei;,  or  welfare  of 
•octetf;  il  mtut  not  be  In  conflict  with  tbe  pro- 

^lODB  of  tbe  CODlttlUtlOD. 

Poller's Dwarr  St&t.  4G8;  Av$linv.  Murrag, 
19  Pick.  ISI;  Slaughter  Omit  OiM,  tupra; 
Om  T.  BchuUa.  47  Barb.  04. 

When  K  bealtb  law  la  chsneDged  In  Ifae 
conrli  as  iiDconBtltu;<oiiBl  on  the  ground  that  il 
vbUrarfly  lnti  rfeie*  with  personal  llbertTand 


tbit  the  public  health  !■  tbe  end  sciually  almrd 
at,  and  that  it  la  appropriate  and  adapted  to 
that  end. 

Health  DepartmentT.  mnitvChvr*A,14BS. 
T.  88,  87  L.  R.  A.  710;  Peoplf,  yechamev*.  v. 
Warden  <f  Oilg  Priton.  144  N.  T.  B2»,  27  L. 
B.  A.  718. 

The  act  la  an  Initance  of  clan  legislation  and 
ahoutd  be  condemned  on  this  ground. 

Mr.  John  D.  IAnA»»,j,  with  Mr.  John 
K.  Fallow*,  for  ropODdent; 

Tbe  work  of  a  barber  on  Bundaj  ii  not  a 
work  of  nccesilty. 

PhtUipt  T.  Innet.  4  Clark  *  T.  SW;  2  Rob. 
Pr.  400:  Cam.  v.  Jacdbv*,  I  Fa.  Legal  Gai. 
4B1,  V,  Cent  L.  J.  14S;  Com.  t.  WiUiamt.  I 
Pearson  (Pa  )  81;  Com.  r.  Waidman,  140  Pa. 
eg,  11  L.  R.  A  868;  Com.  v.  DeitTa,  143  Mas«, 
28;  Vnaerie/U  v.  iiia'e,  119  Ind.  878;  State  y. 
Fredenek,  48  Ark.  847,  58  Am.  Rep,  668. 

But  even  Ihoujib  it  were  necesearj,  in  the 
aense  and  under  tbe  drcumetiiDcea  Bongbt  lo 
be  shown  In  the  case  at  bar.  that  aconaldersble 
number  of  peraoni  should  be  shared  on  Sun 
dava,  the  legialature  might  noTertbeleaa  pro- 
UMtit. 

Peoi.U  T.  Mom,  140  N.  T.  314;  Undenmul- 
ltr\.  PwpU.  88 Barb.  848;  Stuendi>rf-v.  Dvr- 
WM.  69  N.  Y.  IWl,  26  Am.  Rep.  E8B;  People, 
BUmkH.  t.  Sheriff  of  Sing*  Countf,  18  Ulao. 
657, 

The  kgtslatare  baTin;;  the  uoquettlonabte 
right  to  reguUlB  the  otwerrsnce  of  tbe  Sab- 
bath, the  act  here  in  quesilon,  being  an  ap- 
IRoprlate  eierclse  of  the  right,  will  not  be  lo- 
TalUaied  as  an  unreasonable  or  imwarianted 
interference  with  the  defendaoi's  right  to  ex- 
erciae  his  trade,  and  tberetore  vtolailTe  of  K. 
Y.  Const,  art.  1,  g  6,  which  provides  that  "no 
person   shall  be   deprived  of  life,  liliertj,  or 


T.   ffUeiUg,  74  N.  Y.  521,  80  Am. 
iWa  T.  Qiliien,  109  N.  Y.  889. 

Tbe  slalule  cannot  t>e  said  to  be  cla«s  legls- 
lalion  and  tberffore  violative  of  Ihe  14th 
Amendment  10  Ibe  Federal  CoDstllutlon. 

Hiseouii  V.  Lewie,  101  U.  H.  22,  38  L.  ed. 
980:  Barrier  v.  Vennoll)/.  118  U.  8.  27,  28  L. 
ed.  928;  ibiyM  v.  Mieeauri.  120  U.  B.  08,  80 
L.  ed.678L 

Vaoni  J.,  delivered  tbe  opinion  of  the 


htm  la  that  tbe  atatute  under  whtdi  be  wis 
convicted  la  In  conflict  with  that  provlaleB 
of  tbe  Conalitutlon  which  provides  that  "no 
penon  shall  be  deprived  Ot  life,  lltiertf.  or 
property  without  due  process  of  )aw'  (Coast 
art  1.  I  6).  The  sUtute  in  queatltMi,  en- 
titled. "An  Act  to  Regulate  Barberlng  cb 
Snuday.'  provide*  that  'any  perscm  who  car- 
ries on  or  engages  In  tbe  business  of  sliavlng, 
hair  cutting,  or  other  work  of  a  barber  ca 
tbe  first  da;  of  the  week  shall  be  doeraed 

Silltv  of  a  misdemeanor  .  .  .  prorided 
at  In  the  citv  of  New  York  and  the  Tlllaga 
of  Saratoga  Springs  barber  ahopa  .  .  . 
maj  be  kept  open  and  the  work  of  a  tNtrtar 
performed  therein  until  1  o'clock  of  Um  kfta- 
nooD  oftheflratdajof  tbeweek.*  IawbISM, 
chap.  828. 

The  defendant  clalraa  that  this  autnte  de- 
prives blm  to  a  certain  extent  of  hla  "llba- 


rendering  Ihem  leas  productive.  It  la  not 
claimed  that  his  occupation  Is  of  m  noisy 
nature  or  that  he  so  carried  on  hU  bnelness 
as  to  disturb  the  peace,  quiet,  and  good  order 
of  the  neigbhorhood,  or  that  the  act  for  which 
be  was  convicted.  If  done  on  snj  day  of  the 
week  other  than  tbe  first,  or  at  *aj  boor  ol 
that  dav  prior  to  I  o'clock  In  tbe  aitemoon, 
would  riave  been  a  violation  of  law.  Nnr  la 
It  claimed  that  tbe  ooavidlon  waa  anthoriaed 
bjr  the  common  law,  or  that  It  was  baaed 
upon  anv  statute  except  the  one  above  cited, 
and.  Indeed,  (he  Judgment  of  the  court  of 
■pecUl  seaalons  expressly  refers  to  that  act 
and  adjudge*  the  defendant  gull^  of  a  mis- 
demeaaor  because  he  violated  Ita  commaiid. 
Tbe  phrase  "due  process  of  law'  la  not 
•atisfied  hy  a  judgment  pronounced,  after  an 
oppoTtutiliy  to  be  heard,  by  a  court  of  com- 
petent Jurisdiction  In  acoordauca  with  the 
provUlons  of  a  statute,  unless  that  atatnte 
accords  with  the  provisions  of  the  funda- 
mental law.  Wynt&amer  v.  Peojie,  IS  N.  Y. 
S7S,  808.  In  a  broad  sense,  whatever  pre- 
vents a  man  from  following  a  useful  calling 
is  an  Invasion  of  hls'ltberty,"  and  wbaterer 
prevents  him  from  freely  ualng  hla  laada  or 
cbaitela  la  a  deprivation  of  hts  ~niv>pett]r.' 
Berthoif  V.  O'BeiUy.  74  N.  Y.  010,  80  Am. 
Rep.  m ;  Be  Jaeobe.  98  N.  Y.  98,  lOS,  80 
Am.  Rep.  836.  Yet,  during  the  biatorr  of 
our  state  many  laws  have  been  passed  trblch, 
to  some  extent,  have  Interfered  with  the  right 
to  liberty  and  property  but  their  accord  with 
the  Constitution  baa  seldom  been  queailoned, 
and,  when  questioned,  has  been  generally 
austained.  "Tbe  power  of  taxation,  tbe  rlxbt 
to  preserve  tbe  public  health,  to  protect  the 
public  morals  and  to  provide  for  tbe  pnblle 
safety  ma;  Interfere  somewhat  with  both  lib- 
erty and  property,  yet  proper  statutca  to  ef- 
fect thrae  eoae  have  never  been  held  to  Invade 
the  guarantle*  of  the  Conatltutloa.  While 
tbe  confinement  of  the  inaane  or  of  those  af- 
Hlcted  with  contagious  dleeaaea  Infrlngn 
upon  personal  liberty,  and  the  deerructioo 
of  buildings  to  prevent  tbe  spread  ot  Are, 
tbe  exercise  of  the  power  of  eminent  domain 
and  Ihe  prevention  of  Gnielt7  to  aainala  en- 
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People  t.  Hatmoe. 


proM 


b  upon  the  ligkl  to  property,  itlll  tbe 


.orilT  of  the  leglilature,  altbough  oon- 

■taot  ana  koown  of  all  men,  gtns  rise  lo  ik 
queation  of  moment  aodw  tba  Ooonltalion. 
The  MDctlon  for  tboM  i^pannt  tietpaiae* 
upon  prirata  rights  la  foiud  In  tlie  prlocl- 
pie  that  every  maa'a  liberty  and  property  Ii, 
to  aome  ezMot,  lubject  to  the  gmeral  wel- 
fare, ai  each  peraon'a  fntereat  la  presumed  to 
tw  prumoted  by  that  which  piomotea  tlic  fn- 
tereat of  all.  Dependent  upon  thli  principle 
la  the  great  police  power,  m  onlTerwlly  reo- 
ogulzea.  bnt  ao  dlfScalt  to  define,  which 
^uarda  tbs  health,  the  welfare,  and  the  safety 
of  the  public  While  thU  power  may  not 
^  employed  oatentlbly  tor  the  oommoD  good, 
but  leally  for  an  nltmor  pnrpoee,  when  Iti 
object  end  effect  an  manlftatlT  in  the  public 
Interest,  as  waa  Mid  In  the  /aeoli*  Out,  "it 
la  *ery  broad  aitd  comprehensive,  and  .  .  . 
noder  It  ttae  conduct  of  an  Indlrldusl  and 
the  nee  of  property  may  be  regulated  ao  aa 
to  Interfere,  to  aome  extent,  with  the  freedom 
of  the  one  end  the  enjoyment  of  tbe  other. " 
(p.  108).  In  the  ezerclee  of  this  power  the 
legislature  bea  Uie  right,  geDvaliy,  to  de- 
termine what  lausare  needed  lo  preserre  tbe 
public  health  aad  protect  the  pnollo  safetT, 
yetltsdixcretloDinLulereipect  is  not  wholly 
without  limit,  for  our  courta  have  been  stead- 
fast  in  holding  that  the  statute  most  have 


purneae,  and  that  'the  law  must  In  tact  be 
»  police  law."  Thna  It  hai  been  held  that 
**ao  actto  Improve  thepnbltc  health  by  pro- 
hibiting the  manufacture  of  cigars  and  prepa- 
ration of  tobacco  in  any  form  in  tenemejtl 
lionBfa  In  certain  cases"  (Laws  ISM,  chap. 
3TS)  was  nncoDstitiitlonal,  becanse  It  did  ont 
tend  to  promote  the  publle  health,  and  that 
this  was  not  tbe  end  actually  aimed  at.  " 
Jaeeit,  luprtt.  For  tlie  same  reason  "an 
to  prereot  deception  in  aalee  of  dairy  pi 
acta"  (Laws  1881,  chap.  20S)  was  decli 
to  conflict  with  the  Uonatltution.  as  It  ab- 
■olTitely  prohibited  an  Innocent  Industry  that 
waa  not  fraudulently  conducted,  solely  for 
tbe  reawn  that  It  competed  with  acother  and 
might  reduce  the  price  of  an  article  of  food. 
A^  r.  Man.  99  N.  T.  917,  SS  Am.  Rep. 
S4.  When,  however,  the  act  was  so  chaaeed 
as  to  make  the  ■ubstance  accord  with  the  title 
(Laws  18SS,  chap.  lt)8).  It  was  held  to  l>e 
eonatitational.  FtopU  v.  Arentbirg,  lOS  N. 
T.  138,  Si  Am.  Hep.  488.  In  a  recent  case. 
an  act  probibitlnE  the  sale  of  any  article  of 
food  upon  tbe  Inducement  that  somethini; 
-would  beslven  tothe  purchaser  as  a  premium 
or  reward  (Laws  1887,  chap.  691),  was  beld 
to  be  an  nnautborlsed  Invasion  of  tbe  riahta 
of  property,  and  an  Improper  exercise  ofClie 
police  power  of  the  state.  PeojiU  v.  OiUton, 
109  N.  Y.  889.  It  waa  expressly  declared 
in  that  case  that  the  courts  must  be  able  to 
see.  uiH»i  a  perusal  of  the  enactment,  that 
there  is  some  fair,  just,  and  reasonable  con 
ncction  between  it  and  the  common  good, 
and  that  unltas  such  relation  exists  tbe  stat- 
uie  cannot  be  upheld  aa  an  exe):clM  of  tbe 
police  power. 

Subject,  however,  to  the  limitation  that 
81  L.  K  A. 


the  real  object  of  the  statate  must  appear 
nnon  Inspection  to  have  a  reasoDSble  codom- 
tion  wltb  the  welfare  of  tbe  public,  the  exer- 
cise of  the  police  power  by  the  leglalaLure  ll 
well  established  as  not  In  conflict  with  the 
Constitution.  Bei»t«r  v.  Mtir)>polUan  Bd.  of 
Ifealth.  87  K.  T.  Ml,  SSB ;  Bt  VeanniUe  Cem- 
tttrg  Aim.  66  N.  Y.  669,  23  Am.  Reo.  60 ;  Rt 
la/en.  79  N.  T.  L  7,  88  Am.  Rep.'  88 ;  Ho- 
pU,  Z»7M>,  T.  D'Oenih,  111  N.  T.  S59;  Peo- 
ple ».  B«w,  «1  N.  T.  129,  20  L.  B.  A.  7W ; 
PfopU,  Neehameu*,  v.  Wardtn  of  City  Priton. 
144  N.  Y.  02S,  27  L.  R.  A.  718 :  Health  De- 
partouni  v.  Trinitii  Ch-areh,  14B  N.  Y.  83, 
27L.  R.  A.  710.  When  thus  exercised,  even 
If  the  effect  Is  to  laterfere  to  some  extent 
with  the  nae  of  property  or  the  prosecution 
of  a  lawful  pursuit.  It  is  not  regarded  as  an 
appropriation  of  property  or  an  encroachment 
upon  liberty,  because  the  preservation  of 
order  and  tbo  promotion  of  tbe  x^neral  wel- 
fare, so  essential  to  organized  society,  of 
necessity  involve  some  sacrlflce  of  natural 
rights.  Phdfp*  v.  Saeey,  60  N.  Y.  10,  14, 
10  Am.  Rep.  1«) ;  Pnntiet  *.  Wuto»,  111  N. 
Y.  46a 

The  vital  question,  therefore,  is  whetlxr 
the  real  purpoae  of  the  statute  nnder  con- 
sideration has  a  reasonable  connection  with 
ihe  public  health,  welfare,  or  safety.  The  ob- 
ject of  the  act,  as  gathered  from  Its  title  and 
text,  waa  to  regulate  the  prosecution  of  a 

Rartlcnlar  trade  <m  Sasday  by  prohibiting  it 
•otn  being  carried  on  as  a  bosinesa  on  that 
day  except  In  two  localitlea  to  which  tbe 
prohibition  applies  only  after  a  certain  hour. 
It  does  not  require  the  observance  of  tbe 
Sabbath  aa  a  holy  day,  or  In  any  sense  as  a 
rallglous  Institution,  as  Is  evident  from  the 
fact  that  tbe  entire  day  la  left  open  to  all 
secular  employments  but  one,  and  a  part  of 
the  day.  In  certain  places,  to  that.  lUiere  Is 
nothing  In  the  act  to  prevent  the  defendant 
from  carrying  on  bis  trade  "In  any  manner 
or  In  any  place  that  he  pleases.    He  Is  simply 

Sruhlblted  from  carryfng  on  that  trade  upon 
unday. " 

The  peculiar  character  of  the  first  day  of 
the  week,  not  simply  on  account  of  the  ob- 


of  mind  both  by  tbe  legislature  and  the 
courts.  Statutea  passed  upon  the  subject 
white  we  were  a  colony  of  Great  Britain,  as 
well  as  under  the  various  Cunslllutions  In 
force  since  our  organization  as  a  state,  have, 
so  far  as  appears,  been  uniformly  enforeed  In' 
the  courts.  39  Car.  II.  chap.  7  :  2  Qreenl. 
80 :  Andrews.  467 ;  1  Kev.  Lbwb.  194 :  2  Rev. 
Slat.  STO,  '^  70 :  lAws  1788,  chap.  43 ;  Laws 
'801,  cbsp.  84iLawsl847,  chap.  349;  Uws 
.888.  chap.  858,  Penal  Code,  g  268. 

Similar  laws  In  other  slal^a,  and  especially 
thnae  which  require  tbe  closing  of  pieces  of 
business  on  Sunday,  have  generally  been  sus- 
lalned.  PeopU  v.  Jiellet,  S9  Mlcb.  ISl.  22  U 
K.  A.  696:  VogUsonff  *.  Stale,  9  Lid.  112| 
Shaver  v.  ^ile,  10  Ark.  259;  Wain^  r. 
SmU/i,  8  Conn.  14;  Biwim  v.  JiieLurdi,  S 
Ohio  St.  887;  Siieeht  v.  Cam.  8  Pa.  812,  49 
Am.  Dec.  B18;  Com.  v.  Ilat,  122  Uass.  40; 
B-ihl  V.  Stale.  8  Tex.  App.  083;  Cooley, 
Const.   Lim.    6th  ed.    689,   726:  Tiedeman, 


Hkw  Tobk  Coubt  of  Atpkua 


Pol.  Fowen,   p.    188;  Hare's  Am.    Comt. 
Law,  ?ea. 

While  questions  have  been  nlMd  as  tc 
Dolselew  end  InoOenBiTe  ocoopatloiu  thdt  can 
be  carried  on  by  one  IndfTidual  witbout  i 
quirlDjt  the  services  of  others,  as  well  aa 
persons  who  obBerve  the  seventh  Instead  ol  the 
□rsidayof  the  week,  still  the  rule  U  believed 
to  be  general  throughout  the  TJolou,  aUbougb 
not  generally  enforced,  that  the  ordinary 
business  of  lite  shall  be  suspended  on  Bun- 
duy,  in  order  that  thereby  the  physical  and 
moral  wellbeiog  of  the  people  may  be  ad- 
vanced. The  inconvenience  to  some  It  not 
regaled  as  an  argumsnl  against  the  constl- 
tutlonalitj'  of  the  statute,  as  that  Is  an  in 
cldent  to  all  general  laws.  Sunday  statutes 
have  beeo  sustained  as  conatitutioual  almost 
without  exoeptloQ,  the  most  notable  inatanct 
to  the  contrary.  Ex  parte  SKnman,  9  Cal. 
603,  decided  by  a  divided  court  In  an  earlj 
day  in  California,  having  been  subsequently 
overruled  by  the  courts  of  that  state,  me 
parU  Andreai.  IH  Gal.  68S:  Se  parU  Ko*er, 
60  Cal.  202. 

The  loading  case  In  our  own  state  upon  the 
subject  is  that  of  lAndenmidUr  v.  PtopU.  S3 
Barb.  648.  in  which  Judge  Allen  discussed 


....  .     ,    n  substance,   that  the  body 

of  tbe  Constitution  recoguii^s  Sunday  as  i 
day  of  rest  and  an  inatttntiou  to  be  respected. 
by  not  counting  it  as  a  part  of  the  time 
allowed  to  the  Governor  tor  eiamioing  bills 
submitted  for  his  approval :  that  the  ^bbath 
exists  as  a  day  of  rest  by  the  common  law 
without  the  necessity  of  legislative  action  to 
establtsh  it ;  and  that  the  legislature  has  the 
right  to  regulate  Its  observance  as  a  civil 
and  political  Institution.  That  case  was  ex- 
prcssly  approved  in  SeuendorJfY.  Dtiryea.  09 
N.  Y.  G67.  661,  S68,  and  was  referred  to  as 
one  "which  has  never  been  questioned  tn  a 
court  of  higher  or  equal  authority."  and  "as 
declaring  the  law  of  this  state. "  It  was  cited 
with  approval  in  Ptojdt  v.  Motet,  140  N.  T. 
214.  ai8,  where  Judge  Earl,  speaking  for  a 
majority  of  tbe  court,  said  ;  'The  Christian 
Sabbath  Is  one  of  tbe  civil  institutions  of  the 
state,  and  that  the  legislature  for  the  purpose 
of  promoting  the  moral  and  physical  well- 
being  of  tbe  people  and  the  peace,  quiel.  and 
good  order  of  society,  has  authority  to  regu- 
late its  observance,  and  prevent  its  desecra- 
tion by  any  appropriate  legislation  Is  un- 
questioned. While  works  of  cbarlty  and 
necessity  have  usually  been  excepted  from 
the  effect  of  laws  relating  to  the  Sabbath, 
and  sometimes,  also,  those  persons  who  keep 
another  day  ot  the  week,  still  quiet  pursuits 
have  not,  even  when  they  can  tie  carried  on 
without  tbe  labor  of  others,  because  general 
respect  and  observance  of  tJie  day,  so  far  as 

fractlcable,  have  been  deemed  essential  to  the 
iterest  of  the  public,  including  as  a  part 
thereof  those  who  prefer  not  to  keep  the  day. 
as  their  health  and  morals  are  entitled  to 
protection,  even  against  their  will,  the 
same  as  those  of  any  other  class  in  tbo 
community.  According  to  the  common  Judg- 
ment of  civilized  men.  public  economy 
requires,  for  sanitary  reasons,  a  day  of  gen- 
81L.R.A. 


eral  rest  from  labcr,  and  the  day  oatoiBlly 
■elected  Is  that  regarded  aa  skcred  by  tba 
greatest  number  of  cltlsau,  as  thla  eanaes 
the  least  inconvenience  through  Interfoenc* 
with  business.    UndmrnuttfrT.  I^opU,  witpr*. 

It  Is  to  tbe  interest  of  the  state  to  have 
strong,  robust,  healthy  citlzena,  cspkble  at 
(elf-support,  of  bearing  arms,  and  of  adding 
to  the  resources  of  the  counbr.  Laws  to  ti- 
led this  purpose,  by  protecung  tbe  citisea 
from  overwDi^  and  requiring  a  general  day 
of  rest  to  restore  bis  strength  and  preserve  hu 
health,  have  an  obvious  connectlMi  wit^  tbe 
public  welfare.  Independent  of  any  qoeatioa 
relating  to  morals  or  religion,  tbe  ^nica) 
welfare  ot  the  citizen  Is  a  subject  of  swdi  pri- 
mary Importance  to  the  state,  and  hassncfa  a 
direct  relation  to  tbe  genual  good,  as  to  make 
laws  tending  to  promote  thiA  object  proper 
under  the  police  power,  and  hence  valid 
under  the  Coustftntloti,  whldi  "preanppooea 
its  existence,  and  is  to  be  construed  with 
reference  to  that  fact. "  Carthaoe  v.  FVvitritt, 
132  N.  Y.  268.  278,  10  L-  R.  A.  173. 

The  statute  under  discussion  (ends  to  effect 
this  result  because  it  requires  persons  en- 
gaged in  a  kind  of  businees  that  takes  many 
hours  each  day  to  retrain  from  carrying  it  mi 
during  one  day  in  seven.  This  affords  an  oo- 
portunity,  recurring  at  regular  intervals,  for 
rest,  needed  both  by  the  employeraod  tbe  em- 
ployed, and  the  latter,  at  least,  may  not  have 
tbe  power  to  observe  a  day  of  rest  mtbout  tbe 
aid  ot  legislation.  As  Mr.  Tledeman  says  in 
his  work  on  Police  Powers :  "It  the  law  did 
not  interfere,  the  feverish,  intense  dcalre  to 
acquire  wealth,  .  .  .  Inciting  a  reloat- 
lesB  rivalry  and  oompetitiDn,  would  ulti* 
matelv  prevent,  not  onlv  the  wage-eameis, 
but  likewise  the  capitalists  and  employers 
themselves,  from  yielding  to  the  warnings 
ot  nature,  and  obeying  tbe  Instinct  ot  aeli- 

fireservation  by  resting  periodically  fnxa 
abor."  Tledeman,  Pof  Powers,  p.  181.  As 
barbers  generally  work  more  hours  escb  day 
than  most  men,  the  legislature  may  wall  have 
concluded  that  legislation  was  necessary  for 
the  protection  ot  their  health. 

We  think  that  this  statute  vras  intended 
and  is  adapted  to  promote  tbe  public  health, 
and  thereby  to  serve  a  public  purpose  of  the 
utmost  importance  by  promoting  the  observ- 
ance of  Sunday  as  a  day  of  rest.  It  tollows, 
therefore,  that  It  does  not  go  beyond  tbe 
limits  tA  legislative  power  by  depriving  any 
oneot  llbertyorpropeny  within  the  meaning 
of  tbe  ConstUutlon. 

The  learned  counsel  for  tbe  defendant, 
however,  criticises  the  act  in  question  as 
class  legislation,  and  claims  that  it  la  Invalid 
under  tbe  14th  Amendment  to  the  Constitu- 
tion of  the  United  States,  because  it  denies 
to  barbers  who  do  not  reside  in  New  York  ot 
Saratoga  the  equal  protection  of  tbe  laws. 
That  amendment  does  not  relate  to  territorial 


ipublictturpoee.  is  limited  in  its  opera- 
tion, but  within  the  sphere  of  Its  operation 
affects  alike  all  persons  similarly  situated. 
MUtaan  v.  Lem*.  101  U.  8.  Sa,  SO,  33  L.  ed. 
989,  992:  BarMer  v.  ConnMy,  118  U.  S.  37. 
81,  2S  L.  ed.  098,  DM.    It  was  not  destgned 
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to  interfere  wlUi  the  exerciae  of  Out  polli 
sower  by  the  state  for  the  protectliKi  of 
MAlth,  or  the  preeervittloi)  of  monli.  Pmodl 
T.  AKimrfMiiia,  137  U.  8.  S78,  488,  S8  L. 
«d.  ass,  2H.  The  statnle  tre>ta  All  barben 
alike  within  the  Mme  localities,  for  none  cu 
Kork  oo  Suiidky  outalde  of  New  York  uid 
Sttretogk,  hot  all  nuy  work  io  thow  plkoes 
until  ft  oenaln  hour.  All  mv  therefore 
treated  alike  under  like  cltcnraatances  and 
coodltloDB,  both  Id  the  pririlegei  coafen 
Bad  In  the  liabilities  Impoeed.  flovM  .. 
MUnwi,  190  U.   8.  6S,  80  L.  ed.  om    Aj 


has  power  to  leifulsle  the  obMrranoe  and  pre- 
Tent  the  desecration  of  the  Babbath,  It  has  the 
power  to  aay  what  acta  in  the  different  locali- 
ties of  the  etate  It  ta  neceBsarr  to  prohibit ' 


•ccompliah  this  purpose.  It  laqulteconoeiT- 
kbte  that  an  act  In  one  localitr.  tblckly  M^ 
tied,  should  be  prohibited  which  Id  •parselr 


settled  districts  of  the  state  could  be  allowed, 
kikd  for  this  reason  an  act  tnlKht  be  objectii 
able  in  one  dUtrlct,  but  not  In  anoLber.     AJl 
of  these  legulatlona  have  In  view  the 
obeervaDce  of  the  dar, 
diacretion  of  the  legiAatnre.' 


obeervaDce  of  the  dar,  and  are  within  the 


prop. 
)ln  U 


thtmld  Uiertfora  hi  ofi 

All  ooDeBr,  with  V»nii,  J.,  for  afflrmince, 
except  Oray  and  BkrtlAtt.  JJ.,  who  dis- 
sent, each  reading  for  reveraa],  and  H»l^t> 
J. ,  who  conouTB  In  both  dissenting  oplnloDf 


of  the  police  power  of  the 
suppose  that  it  is  to  be  defended  as  a  proper 
or  reasonable  eiteasion  of  the  "Bundij  law" 
of  the  state.  That  law  includes  in  the  works 
of  neceaaltj,  whlcb  It  permits,  "wbalever  ti 
needful  for  the  good  order,  health,  or  comfor 
of  die  community."  The  occupation  of  tbi 
barbw  has  not  l>een  deemed  unlawful  under 
it,  and  It  would  look  like  a  relapse  into  thi 
narrow  ktooto  of  earlier  Puritanical  belief 
if  we  should  now  regard  It  as  Inconsistent 
with  the  due  observance  of  the  Sabbath  day 


„. oF  what  is  known   as 

tbe  police  power,  I  think  that.  In  this  piece 
of  lesialatlon,  it  has  oTcrstepped  the  llmltt 
and  has  Infrlnsed  npon  the  conatltutlonai 
gnsiantiet,  which,  In  effect,  assure  to  na  the 
enjOTmentof  oar  liberty  and  of  our  property 
in  all  TBasonable  ways.  While  It  has  been 
frequently  observed  that  It  la  difficult  to  de- 
fine the  limits  of  the  police  power  of  tbe  state, 
it  is  nevertheless  agreed  that  an  enactment 
in  that  direction  must  he  one  having  reference 
to  the  oomft^  the  safety,  or  the  welfare  of 
society.  A  line  of  decisions  in  the  Federal 
and  state  conrta  has  erected  these  as  monu- 
ineota  to  denote  the  honndaries  of  this  ex- 
traordinaiy  power  which  Is  deemed  to  reside 
ID  the  leglslallTe  agents  of  the  people  of  the 
state.  We  know  that  this  cower  ts  not  above 
tlie  ConetitDtlon,  but  that  It  Is  aubject  to  It, 
:il  L.  R.  A. 


duty  of  the  courts,  npon  the  falthtui  perfm: 
anoe  of  whitdi  the  people  oonfldentiT   tel 
to  interpoae  the  barrier  of  their  ]ua(gmeL_ 
against  lla  enf (ffeemeot.     Dader  the  conatitn- 


tlonal  gnann^  erory  <xae  is  at  liberty  to 
follow  any  lawful  avocation  which  is  not  in- 
Jnrious  to  the  community,  and  to  enjoy  its 
frulta,  and  any  interferenoe  by  the  leslsla- 
tnre,  under  the  guise  of  k  police  regulation, 
most  be  Men  by  the  court  to  have  some  real 
reference  to  toe  common  good.  The  mere 
decUnttltm  of  tbe  legislature  is  not  concln- 
aive.  It  cannot  lerlonsly  he  said  that  the 
defendant's hnsineasUonethatoonfllcta  with 
the  oomfrat,  safety,  or  welfare  of  the  com- 
munity, when  carried  on  upon  the  fint  day 
of  the  week,  called  Sunday.  It  is  In  its  na- 
ture a  peaceable  occupation,  and,  as  uauallr 
conducted,  cannot  and  doee  not  Interfere  wltn 
the  aulet  of  the  day,  or  with  the  perform- 
ance oy  any  citlsen  of  the  duties  of  the  dn, 
however  appointed.  It  is  one  that  not  mwely 
oonduces  to  the  comfort  of  the  Individual, 
but  promotes  his  decent  appearance  as  a  mem- 
ber of  thecomrounity,  and  It  is  quite  Impos- 
sible to  conceive  ol  the  busineea  as.  In  any 
reasonable  w^,  militating  against  the  re- 
quirements of  society  with  respect  to  the 
Sabbath  day. 

The  learned  Jnstices  of  the  appellate  divi- 
sion have  thougbt  that  It  is  olscretlonary 
wi til  the  legislature  to  enact  laws  for  tbe  reg- 
ulation of  the  observance  of  tbe  Sabbath. 
That  discretion  does  exist  so  far  as  to  pre- 
vent what  1b  or  amounls  to  a  desecration  of 
the  day,  as  was  decided  In  Hopte  v.  Mom, 
140  N.  Y.  315,  but  it  should  not  be  deemed 
to  exist  so  far  as  CO  Interfere  with  a  peace- 
able calling,  and  one  more  or  leas  necessary  to 
the  comfort  and  decency  of  members  of  the 
community. 

But  tbis  legislation.  In  my  judgment.  Is 
particularly  objectionable  and  deaervinj^  of 
judicial  condemcation,  for  tbe  reason  that  it 
discriminates  unreasonably  in  dealing  with 
those  who  are  engaged  in  tbe  pursuit  of  a 
lawful  avocation.  It  certainly  must  be  im- 
plied In  out  governmental  system  that  legis- 
lation shall  be  equal  as  to  all  and  just  in 
lis  commands.  Ii  that  were  not  so,  govern- 
ment by  the  people  for  the  people  would 
eilit  but  in  name.  The  fundamental  guaran- 
ties, on  which  rest  our  social  structure, 
would  be  delusive.  The  legislsture  cannot 
^t  arbitrarily,  and  if  this  act  Is  to  he  de- 
fended Bi  a  proper  exercise  of  the  police 
power,  then  it  Is  without  shadow  of  excuse 
In  discriminating  against  barbers  who  do  not 
reside  to  the  city  of  New  York  or  in  the  vil- 
lage of  Saratoga  Springs.  Legislation  which 
discriminates  in  tuls  wise  Is  not  in  harmony 
with  tbe    idea  of   our   democratic  form    A 

Evemment.  Wh«e  it  touches  the  pursuit 
indlvidnals  of  a  lawful  avocaUon,  it 
□nid  act  with  impartial  hand ;  affecting  all 
alike  and  snbjeoting  every  one  inteiested  to 
the  same  restraintB  for  tbe  sake  of  the  common 
good.  There  Is  no  Mnsible  or  plausible  rea- 
son for  tbe  discrimination  nude  by  this  law. 
It  Is  onnecessary,  unreasonable,  and  hostile 
to  the  true  policy  of  the  state.    Begarded  aa 


Ifkw  ToBX  Court  of  AfFB&LB. 


ta  eieiclH  of  tbe  polloe  power,  It  cannot  be 
justified  as  either  neoeaMrj  for  the  good  of 
society  or  is  conducive  to  Iti  welfare  i  and 
It  Is  vlolatiTe  of  (Kmstltutlonsl  principles, 
In  that  It  reatralni  undulf'  and  UDequallj  the 
liberty  of  those  engaged  in  a  Unful  Dusi- 


Bmrtlstt.  J.,  dlsaentlng: 

While  this  court  has  very  properly  held 
that  tbe  CbrUtian  Sabbath  fa  one  of  the  clrll 
iDBtltutluDs  of  the  state,  and  that  the  legia- 
lature  may  regulate  its  obserrance  and  pre- 
vent Its  desecfatloD  (Ptoplt  v.  Motet.  140  N. 
T.  214),  I  think  the  case  at  bar  pieaenta  an 
Instance  where  the  lawmakere  tiave  over- 
stepped the  bounds  of  legitimate  legislation 
in  the  alleged  exercise  of  the  police  power. 
LawB  1B95,  chap.  838,  provides  aubgtantlally 
that  any  person  'who  encages  la  the  business 
of  a  barber  on  tbe  first  day  of  the  week  sliall 
be  deemed  guilty  of  a  misdemeanor;  provided 
that  In  the  city  of  New  York  and  the  village 
of  Sarstoea  Springs  barber  shops  may  be  kept 
open  until  one  o'clock  of  tbe  afternoon  of 
Sunday. 

The  Penal  Code  provides  (g  2B3)  that  all 
labor  on  Sunday  is  prohlbtt«d,  excepting  the 
works  of  necessity  or  charity. 

These  works  are  then  defined  as  inclndlag 
"wliBlever  U  needful  during  the  day  for  the 
good  order,  health,  or  comfort  of  the  com- 
munity. '  Tbe  legislature  by  permlttlDC 
barber  shops  to  remain  open  for  a  portion  of 
the  first  day  of  tbe  week  In  two  localities  of 
the  state  necessarily  proceeded  upon  the 
theory  that  the  business  of  the  baroer  ii  a 
work  of  necessity  contributing  to  tbe  oom- 
fort  of  tbe  community. 

I  think  it  clearly  within  the  power  of  the 
legislature,  in  order  to  regulate  tbe  observ- 
ance of  the  Sabbath,  to  control  the  hours 
during  which  a  barbvnhop  may  be  kept  open 
on  the  first  day  oF  the  week,  even  if  the  com- 
fort of  tbe  community  may  be  to  aome  extent 
Interfered  with  in  ho  doing. 

This  principle  is  recognized  by  the  Penal 
Code  (g2fi7j,  which  pruhlbltBthe  public  sale 
of  any  property  upon  Sundav,  hut  allows  ar- 
ticles ot  food  to  M  sold  and  supplied  before 
t«n  o'clock  in  the  morning  and  certain  ar- 
ticle* of  personal  property  to  be  aold  during 
tbe  entire  dav. 

If,  then,  the  business  of  the  barber  Is  a 
work  ot  necessity  oontribn ting  to  the  comfort 
of  the  community,  can  it  he  a  reasonable 
exercise  of  tbe  police  pnwor  to  arbitrarily 
extend  the  comiort  ot  a  Sunday  morning 
share  to  the  inhabltauis  of  the  city  of  New 
York  and  tbe  village  of  Saratoga  Springs  and 
deny  it  to  the  rest  of  the  state,  including 
great  cities  like  Brooklyn  and  BuftaloT 

1  think  the  act  under  consideration  is 
vlctoDS  class  legislation  and  in  direct  viola- 
tion of  the  14th  Amendment  of  the  Constitu- 
tion of  the  United  State*,  which  provides 
that  no  state  "shall  deprive  any  person  of 
life,  liberty,  or  property  without  due  pro- 
ceas  of  law,  nor  deny  to  any  person  within 
m  T..  R.  A.. 


its  jurladictloa  the  equal  proteetloo  of  tka 


Supreme  Court  of  the  United  States 
has  held  that  the  14th  Atnendmeot  does  bm 
impair  the  police  power  of  a  alaM  (BanKsr  v. 
OmnoUy,  US  U.  S.  37,  S8  L.  ed.  933),  ud  It 
has  further  decided  that  it  does  not  prohibit 
legislation  which  Is  limited  either  tu  tbe  ob- 
jects to  which  It  is  directed,  or  by  the  terri- 
tory within  which  it  la  operated.  fis^M  v. 
Mittauri,  130  U.  8.  68.  71.  80  L.  od.  578,  S8D. 
There  te,  however,  nothing  in  these  adjndica- 
tlons  which  will  sustain  the  act  under  con- 
sideration. In  the  exercise  of  tbe  polioe 
power  tbe  legislature  Is  vetted  with  the  un- 
p1eet  discretion,  the  precise  limits  of  which 
cannot  be  accurately  defined,  but  there  is  a 
point  berond  whlti  that  discretion  eAnnot 


be  e 


Tcised. 


The  language  of  Judge  Podtham  In  deliv- 
ering the  opinion  of  this  court  In  PtopU  v. 
Oillfm.  ion  N.  Y.  401.  is  apposite.  The 
learned  judge,  referring  to  Be  Jaeobt,  98  N. 
Y.  98.  SO  Am.  Itep.  (»e.  said:  "As  is  also 
said  In  the  last  case,  it  is  generally  for  tbe 
legislature -to  determine  what  taws  and  regv  - 
lations  are  needed  to  protect  the  public  hoal  th 
and  serve  the  public  comfort  and  safety,  sod 
If  its  measures  are  calculated,  intended,  omi- 
venient  or  appropriate  to  accomplish  aoch 
ends  tlte  exercise  of  Its  discretioo  Is  not  the 
subject  of  ludlclal  review.  Bat  tboae  meas- 
ures must  have  •ome  relation  to  theae  ends. 
Courts  must  be  able  to  see.  upon  a  perusal 
of  the  enactment,  that  there  is  aooM  fair. 
Just,  and  reasonable  oonnection  between  it 
and  tbe  mds  abofe  menUoned.  UnleBs  each 
relation  exists  the  enactment  cannot  be  up- 
held as  an  exercise  ot  tbe  oollce  power.' 

Can  It  be  said,  after  a  perusal  of  tbe  act 
in  question,  that  its  provisions  are  a  reason- 
able and  proper  exercise  of  the  police  power? 

I  think  not;  it isan arbitrarv,  discriminat- 
ing exercise  of  that  power  wnlcb  ought  not 
to  be  tolerated. 

The  good  offices  of  the  barber,  being  a 
work  of  naceaalty  peedful  on  Sundav  for  the 
comfort  ot  the  'community,  should  be  ex- 
tended to  all  portions  of  the  state  alike. 

It  Is  true  the  legislature  might  allow  tbe 
barber  shops  Co  remain  open  longer  on  BuiHlBy 
In  a  great  city  than  In  a  country  village,  but 
subject  to  reasonable  regulation  as  to  hours 
all  barbers  and  their  cuatomera  are  entitled 

<  tbe  equal  protection  of  the  laws, 

The  claim  that  the  work  of  the  barber  fa  one 
_  '  necessity,  needful  during  Uie  early  boors 
of  Sunday  for  the  comfort  of  the  commnai^, 
rests  upon  yeara  of  practical  OMittmcUon  of 
the  various  laws  regulating  the  obaertaBOe  of 
the  Sabbath. 

I  think  that  chapter  BBS,  Iaws  of  1800,  Is 


further  reason  that  it  la  not  a  propcx  exer- 
cise of  the  police  power. 
Tbe  judgment  appealed  from  aboald  b« 


Thejud 


MiHi.g^  T,  Bbhudbb. 
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Jacob  MA.HLEB  and  Wife,  Bnpti., 

OeoTge  BBUHDBR,  AppL 

(. WIfc t 


oKwure  and  nae  of  ona  « 
propartr  on  whkdi  the 
■Mj  UKMmenta  for  Improvemena  <m  anotber 
•treet,  preclude  b  WtuHnff  (hat  tbla  porUon  wia  a 
pnUlo  load  or  itreaL 
9,  A  prlvaia  pftrty  nuuiat  ntKlateln  an 
a«tlan  to  boJoId  tbe  obatmotioD  of  a  pabJo 
road  or  itiMiC  which  ti  a  ml  da  ma  br  a  fence  be- 
tween blipropertraod  tbe  end  of  tbe  road  merelr 
became  he  purchMed  fall  premtaee  irltta  reference 
toa  plalvblcb  Indlaaied  the  ezMraoe  ot  «uoh 

8.  8p«el^arpeaiillard&^«K«BdtfferlDr, 
not  merdr  In  4«cree,  bm  In  klad,  from  tboae 
whhA  an  deemed  oommon  to  all,  miut  beaaf- 
tei«a  tat  order  to  give  a  private  party  a  richt  of 


voksd  to  Infltct  Injury  or  damage  on  tbe  da- 
Seodant  wtthout  reourlus  an;  aabatantlal  rlfht 
or  banan  to  ttie  plalatiO, 


Wliere  of>e  who  has  offered  to  dedlcale  land 
for  a  public  slieet  cnuveye  aucb  land  before 
Us  offer  Is  accepted  tbe  couveyanoe  operatea 
as  a  revocatton  of  the  offer. 

C/iieage  v.  Dreiel.  141  111.  SB;  FiOd  r.  Man. 
ehater.  US  Mich.  3:fl:  WAiU  v.  Smith,  87  HIcIl 
ZVl;  Out  Coaitt]/  Sapert.  v.  Banki.  44  Hlch. 
467:  BviJnrk  t.  SIriMarta,  47  Mich.  880. 

Wbeie  il  Is  uugtit  to  e«labllih  a  dedication 
br  a  ula  of  lota  with  rererenoe  to  a  map  or 
plat  tbe  extent  of  such  dedication  Is  to  be  de- 
termlDed  from  tbe  conrideratlou  of  the  wbtdo 
map,  the  object  being  to  asoertaln  the  inten- 
tion. 

Bofftifr.  AOtiw.  aO  Or.  IBS,  10  L.R.  A.  678; 
AoKS  V.  MeOUnaghan,  5  Rich.  L.  178,  69  Am. 
Dec  710. 

Tbls  land  could  not  become  a  public  street 
until  It  was  properly  accepted.  Il  waa  a  meia 
prl«Ue  easement.  It  could  only  benmrne  a 
street  by  an  acceptance  of  a  plat  thereof  by  the 
dty  of  Hllwankee. 

fUeher  v.  Laaek,  70  Wis.  818;  Sioffara  PhB* 
Bv^fTUion  Bri^  Co.  t.  Baekman,  88  N.  T. 
261;  Oliver  t.  Pitman.  96  Mass.  48;  B^/an  r. 
BoUon  Qadt^  Co.  187  Mass.  87;  Dorman  r. 


Ofarob  to,  laaj 

A  PPBAL  by  defendant  from  a  Judgment  of 
a.  the  Circuit  Court  tat  Milwaukee  County 
tn  favor  of  pl(iiDtiffa  In  an  acilon  to  enioio  the 
obatruciion  of  an  allied  bl^hwav.     Seoeridd, 

The  facts  are  stated  In  tbe  opinion. 

Mutrt.  Howard  A  MaUoir,  for  appel- 
lant: 

Is  order  to  create  a  dedication  at  common 
law  there  most  be  an  Intention  to  dedicate  on 
tbe  part  of  the  owner,  and  actnal  acceptance 
or  user  by  the  public  for  such  a  lenf;th  of  time 
(bat  tbe  public  accom  modal  loo   aud   private 


ir  interruption  ot  tbe  enjoyi 

2  Dill.  Mud.  Corp.  p.  638;  OardiMr  v.  Ti»- 
Oalf,  2  Wis.  153.  60  Am.  Deo.  407;  Goaiuhan 
T.  F^vrd.  9  Wis.  340;  Tvpper  v.  Huion,  46  Wis. 
•46;  Treritt  v.  BaHcau,  54  Wis.  09;  BaKland 
V.  ^^,66  Wta.  186;  State,  lAghtfoot.t.  MeCabe, 
74  Wis.  481;  Ounningfum  t-  HmdritA;  89 
Wis.  683;  Bmmm  t.  St.  Paul.  M.  di  M.  R.  Qo. 
(Minn.)  64  N.  W.  868;  H<iidan«v.  ColdSpring. 
SI  N.  T.  474 :  Niagara  FalU  Satpmiim  Bridgt 
Oa.  T.  Baehraan,  66  N.  Y.  261. 

This  intent  to  dedicate  must  be  made  to  ap 
pear  clearlT,  and  if  tbe  Intent  to  dedicate  Is  ab- 
■ent  there  is  no  valid  Indication. 

Ottnningh  ,      . 

It  does  not  appear  that  van  Valkenburgb 
tBtended  to  dedicate  this  east  100  feet  abso- 
lotelr  and  irrevocably  to  the  public 
that  ne  Intended  to  dedicate  tt  at  all. 

NOTE.— On  the  Kenaial  question  ol 
«n  sbiiitlDR'  owner  by  oloainK  a  blghiray.  Me  note 
to  Puople.  Bart,  t.  Uarla  County  (Cal.l  SB  L.  E.  A. 
4SB;  also  tbe  later  oaao  of  Chlcatcu  y<  Buroky  (HL)  S 
L.  B.  A.  BSe. 

81  L.  It.  A. 


One  claiming  the  benefit  of  an  estoppel  muat 
refit  his  claim  on  bis  own  title  deed,  and  not 
on  the  deed  of  another  through  which  he  has 
not  deriyed  bis  tjtle. 

man,  tupra;  7  Am.  &  Ens.  Enc.  Law,  p.  28. 

There  is  nothing  Id  plalctiffs'  deed,  or  in 
that  of  their  Krantors,  to  show  Ibat  Washington 
Place  exieniu  or  ever  did  extend  800  feet  east, 
and  they  cannot  rely  on  deeds  to  which  they 
are  Btraugers  to  show  tbeextent  of  Washington 
Place. 

BM  ▼.  Todd,  61  Hlch.  91;  Foe  v.  Unio* 
Sugar  Befinerv,  109  Mass.  392. 

The  plaintiffs  cannot  maintain  their  action 
unlesa  tbey  can  show  some  special  Injury  pe- 
culiar to  tbemselyefl. 

Carpenter  t.  ifann,  17  Wis.  1S6;  Wiltiam* 
V.  Smith,  32  Wis.  Sff7;  Ortantv.  Xunnemaeher, 
88  Wia.  50;  Lanori  v.  Furlong,  SO  Wis.  687; 
Clark  T,  Chieam  A  N.  W.  R.  Co.  70  Wis.  698; 
Janetnlle  v.  Carpenter.  77  Wis.  888,  SLR. 
A.  SOB;  ZeltelT.  Wnt  Bend,  79  Wis.  8161  Kueh» 
V.  Milwauka,  8S  Wia.  588,- 18  L.  R  A.  BS8: 
Wood.  Nuisances,  3d  ed.  ST40,  p.  810;  KirA 
y.  Dajiiet.  56  Wia.  2M. 

MeuTi.  Millar,  Hoyaa,  KiUar,  A  WaJil. 
for  rexpondenls: 

DedlcaiioQ  or  no  dedication  la  a  question  of 
tact. 

BatOand  t.  Fogo.  06  Wis.  974,  66  Wte.  188; 
Gardiner  t.  Titdala,  9  Wis.  168.  60  Am.  Doc. 
407.  • 

If  the  facta  of  dedication  are  nndispuied  tbe 
question  Is  one  of  law  for  the  court. 

8taU  V.  Sehwin.  60  Wis.  307;  Tatei\.  Judd. 
18  Wis.  196;  Santera  t.  Chicago  4  N.W,  B. 
Co.  16  Wia.  20. 

Laying  out  and  platting  lands  and  selling 

loll  In  reference  to  such  plat  show  a  dedication. 

Weidrod  y.  Chiaigo  A  If.  W.  B.  Co.  81  Wia. 

603;  Fitelur  y.  Laaek,  76  Wis.  880. 
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BueAanait  t.  Ourti4.  25  Wli.  M,  S  An.  Bep. 
2& 

Here  Ii  a  puUtc  bigbway  upon  which  plaln- 
litb  lired,  and  whicb  phklnlffft  weraentlued  to 
use.  It  ia  of  more  Impoitince  to  Uiem  thtn  to 
ibe  publto  genenDy.  People  who  dnel)  upon 
other  Btreeta  might  not  care  nbether  Washiag- 
loD  Place  wu  a  atreet  or  whether  a  ouiuDce 
nag  inatntalDed  thereoa;  but  totbeae  plalntilb 
it  was  of  Importance. 

PtttHwJte  T.  BamUton.  40  Wia.  410;  Btan* 
T.  ClUcago,  St.  P.  M.  A  0.  B.  fb.  M  Wla.  697. 

Where  a  highway  la  unlawfoUy  obstructed 
any  peraoa  who  wlshea  to  use  the  street  may 
remove  the  obstractlon  and  abate  the  nuisance. 

Jaaei  T.  OatU.  SB  Wli.  877;  WiUiam*  t. 
Fijil:.  18  Wia.  366:  Ellfotl,  Boads  ft  8l^eel^ 
p.  403;  Bnwnr.  Perkint,  laOray,  i». 
.  The  statute  coren  cases  like  the  one  at 

Bev.  Stat  g  8ie». 

CmmmoAm^,  Oh.  J.,  delivered  the  apinlou 
of  the  court: 

Grand  avenue  runs  east  and  we«t  Id  Milwau- 
kee. The  next  street  north  of  it  Is  Wells  street, 
which  is  paraliei  with  Qraod  avenue,  and  486 
feet  from  it.  Washington  avenue  (now 
Twenty* Seventh  street)  runs  north  and  south, 
and  crosses  those  two  streetB  &t  light  angles. 
Id  188S,  Van  VaihenbuTsh  berame  the  owner 
of  all  Ihe  land  between  Wells  street  and  Grand 
avenue,  from  Washington  avenue  eaat  for  a 
distance  of  a  little  more  than  886  feeL  The 
land  was  then  open  and  unplalted.  There- 
upon Van  Valkenburgh  platted  the  same  with 
lots  fronting  on  Grand  avenue,  Wasblnglon 
avenue,  and  Wells  street.  There  was  also 
deslgDated  upon  the  plat  a  street  or  roadway 
46  feet  wide,  and  running  east  from  east  tine 
of  Wasbingion  avenue  SOO  feet,  and  named 
thereon  "Washinclou  Place."  The  north  line 
of  "Washington  Place,"  so  calied.  was  and  is 
810  feet  south  of  the  south  line  of  Wells  street, 
and  tbe  south  line  of  Washington  Place  was 
and  Is  2S0  feet  north  of  the  north  line  of  Grsnd 
avenue,  and  several  lota  fronted  on  Washing- 
ton Place  from  either  side  of  It,  but  that  pint 
did  not  mention  nor  refer  to  Twenty-Suth 
street,  which  was  not  then  in  exUtence,  and 
was  not  eslablisbed  nor  laid  out  until  several 
years  afterwards.  Van  Valkenburgh  there- 
upon submitted  such  plat  to  the  common  coun- 
cil of  ILe  city  for  accep lance,  but  they  declined 
to  accept  of  tbe  same,  and  noiilifd  liim  (o  Ibst 
effect.  Nevertheless,  be  graded  and  graveled 
tbe  street,  and  pnt  in  gutters  and  wooden  curb- 
ing and  plank  sidewalks,  and  sold  lota  fronting 
thereon.  April  12,  IHM,  the  plaintiH,  Sirs, 
Habler,  acquired  title  to  one  ot  the  lots  frout- 
ing  thereon  tbrougb  several  mesne  convey- 
ancea.  the  flrtf  being  a  deed  from  Van  Valken 
burgh  to  Murraj,  June  21, 1884.  each  and  all 
of  which  deeda  described  tbe  land  as  com- 
mendneatapdnt  on  the  north  line  of  Wash- 
ington Place,  IBO  feet  east  of  tbe  east  line  of 
WaiblngtoD  avenue;  thence  east,  along  said 
north  line  of  Washington  Place,  40  feel  lo  a 
point;  thence  north  105  feet,  to  a  point;  thence 
west  40  feet,  to  a  point;  thence  south  106  feet, 
to  place  of  beginning.  NovemlKr  18.  1880, 
SiLKA. 


the  dt;  readved  to  opm  Twan^-81xtb  stmt, 
and  for  that  porpoae  Vaa  TalkeHborirt  ea»- 
veyed  that  poiuoo  thereof  eatt  <d  tbe  dcAad- 
ant'B  jnaiata,  beretnafter  deacribcd.  to  th« 
d^  July  IS.  ISM.  Some  time  |Mior  lo  the 
acta  Gomplaued  <A,  tbe  defendant  ■cqtilieJ 
title  derived  from  van  Talkenbn^t,  in  1884 
and  1886,  through  aeretal  meaoe  ooDvejkoc^ 
lo  two  lot^  each  frouting  on  the  eaat  100  feet 
of  Washington  ptoce,  and  each  mnninc  back 
therefrom  lOS  feet,  and  alao  acnaired  titie. 
derived  from  Van  Valkenburgh,  Ifay  28, 18H7, 
through  several  mesne  conveyancea,  to  tbe 
east  one  third  of  Washington  Place,  being 
thai  porttoD  of  Washington  Race  between 
tbe  two  lots  be  acquired  aa  above  meattoned, 
and  also  a  atrip  8  feet  wide  and  296  feet  long 
between  aald  lota  and  WashlngtoD  Place  on 
the  west,  and  Twenty-ffizth  aUeet  on  tbe  ensl. 
Tbe  plaintiffs  concede  that,  befwe  tbe^  ob- 
tained their  lot  In  question  there  wu  a  wiic 
fence  entirely  acroes  Washington  Place,  SOU 
feet  east  ot  Washington  avenue,  and  poralld 
with  that  avenue,  being  80  feel  eaat  of  the  eaat 
line  of  the  plaiutiffB'  Tot;  that,  after  tbev  ac- 
quired such  title  aa  indicated,  tbej  tore  down 
that  wire  fence;  that  some  time  afterwards 
the  defendant  caused  a  second  fence  lo  be 
built  on  the  same  line  where  tbe  wire  feoce 
had  stood, and  wblch  last  fence  was  constructed 
of  heavy  plauk  cedar  posts  and  clapboarda. 
which  last  fence  the  plttntlffs  cut  dovro  and 
removed;  that  two  weelu  aflerwarda  tbe 
defendant  rebuilt  the  tame  upon  tbe  same 
~  ne,  and  of  similar  materials;  that  tbereupoo, 
ad  on  November  S,  1894,  Ihe  plaiutiffacom- 
lenced  this  action  in  equity  to  abate  and  re- 
move said  fence  as  a  nuisance,  and  to  eojoio 
and  reatrsin  the  defendaot  from  consiniciing 
and  maintaining  sucb  fence.  The  defendant 
answered  by  way  of  admissions,  denuls.  and 
countfT  allecatloDS  to  some  of  the  (act*  a> 
stated  and  olbers  to  be  staled.  At  the  close 
of  the  trial,  the  court,  found.  In  effect,  some 
of  the  facts  stated,  and  alao.  in  effect,  that 
Washington  Place,  and  the  whole  tliereof, 
was  apublic  road  or  highway,  and  that  auch 
fence  was  a  nuisance  thenno  and  ordered 
Judgment  ahaliuK  the  same,  and  perpelnallj 
enjoining  the  defendant  from  cooairuciing 
"  "nainlaining  such  fence.  From  the  Judg- 
il  entered  thereon  accordingly,  the  defend- 
brings  this  appeal. 
_.  Tbe  finding  of  Ihe  trial  court  to  the  effect 
that  that  portion  of  Washington  Place  east  of 
the  fence  mentioued  bad  been  a  public  rood  or 
higbwayeverBincelSSSiscoDlrary  to  the  undis- 
puted evidence.  AsIndlcated.thedty.inlSSS. 
expresslv  refused  to  accept  tbe  plat  with  Wasfa- 
Ingioo  Place  designated,  tbereon  as  a  streeL 
There  Is  no  claim  or  pretense  that  Waahinglon 
Place,  ao  designated  on  that  plat,  extended 
eaat  to  any  B(reetorToadway,pul>lic  or  private. 
On  the  contrary.  It  Is  undisputed  that  ita  eaat 
end,  as  designated  on  that  plat,  terminated  on 
lands  then  owned  wholly  by  Van  Valken- 
burgh, and  that  his  land  extended  still  fur- 
ther east  for  a  distance  ot  more  than  89  feet. 
So  it  ts  undiaputed  that,  for  nearly  seven 
yean  prior  tc  the  time  when  the  plaintitb 
obtained  their  lot.  Van  Valkenburgh  aod  his 
raanieea  of  Ihe  land  abutting  upon  that  pot- 
tion  ot  Washington  Place  eatt  of  tbe  line 
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when  the  fence  li  to  located,  hj  amtuj- 
Kscec  and  olherwlM,  mated  that  portion  of 
Wubingtoi]  Place  as  private  propertj,  to 
which  rwltber  the  pabltc  nor  anj  other  par- 
tiet  or  psnooa  had  aay  light,  title,  or  int«r- 


, e  aa  a  public 

tknied,  but  compelled  tba  owneia  tbeieof  to 
pKj  aMMMnenia  tbereoa  •■  private  ptopetiy, 
for  opening,  giaAlttg,  and  Improrlog  Twenty- 
Blxtb  atreet;  and  there  ia  do  eTMcnce  that 
that  ponhni  ot  Wtahlngton  Place  east  of  the 
Une  of  that  feoce  was  used  by  the  pnblic  dnr- 
Ing  aof  portion  of  luch  aeven  reara  aa  a  load 
or  atreet,  public  or  priTSte.  Ilie  law  ]|  well 
•etiled  that,  to  coDglitnte  a  pabltc  atieet  or 
lilgbwav  bj  dedication,  there  most  not  only  be 
an  abeolule  dedication,— a  letting  apart  and  a 
•urrender  to  the  public  tue  of  the  land  by  the 
proprletora,— but  there  must  lie  an  acceptance 
and  a  fonnal  opening  thereof  bf  the  proper 
anthoritiea,  ot  a  oaer  whlck  is  equtTsJent  to 
■tichaccentaDceandopenliiK.  Hoidane^.  Cold 
Boring,  81  N.  Y.  474;  Fonda  t.  Borit,  2 
Eeyes,  48i  Niagara  FaUt  SutptJitign  Bridm 
Co.  V.  Baehman,  66  N.  Y.  361;  PeofU  t.  ifn- 
derhiU.  144  N.  T.  834;  Conruhait  v.  Ford.  9 
Wii.  340;  OiTuen  t.  Tnytor,  38  Wis.  647; 
Batt/and  *.  Fogo.  66  Wis.  133.  ObTionsl;, 
there  was  no  luch  acceptance  or  nser;  and 
hence  It  waa  competent  for  the  proprielors  and 
abutting  owoen  to  rcToke  the  «ame,  and  they 
did  revoke  the  aame.  Hotdan*  v.  Cold  Spfing. 
'vpra.  We  must  hold  that  the  portion  of 
Washington  Place  upon  which  such  fence  waa 
located  never  became  a  public  road  or  atreet, 
nor  did  any  portion  thereof  east  of  the  line 
where  that  fence  was  located  become  such  pnb- 
Ue  road  or  atreet. 

&  Aa  to  ihe  portion  of  Washington  Place 
west  of  the  line  of  that  fence,  it  may  be  other- 
wise. It  appears  that  Id  1891  and  1893  Tbd 
Valkenbursh  otttsloed  certain  adjudications  to 
the  effect  tbat  certain  tax  certiflcatea  on  tbai 
portion  of  Washington  Place  west  of  the  fence 
were  void,  for  the  reason  tbat  the  tame  was  a 
public  road  or  street,  and  hence  exempt  from 
tsxatlon.  Bince  tbat  portion  of  Wastilngion 
Place  opened  directly  upon  the  public  avenue 
at  Ita  weat  end,  it  may  be  that,  under  the  au 
tfaoritle*,  it  was  not  precluded  from  being  a 
pnblic  atreet  or  road  by  tbc  mere  fact  that  it 
was  and  ia  a  wf  <fe  aoe.  ifoli  v.  BenekUr,  80 
Wia.  684;  Sehati  v.  Pfea,  69  Wis.  429;  Mom 
T.  RoberU,  64  Wis.  588;  F»ooie.  WilUamM.  v. 
Kingman,  34  N.  Y.  QS9:  Elliott,  Roads  & 
BtreelB,  p.  1,  and  caaea  there  cited.  Asanmiog 
ttiat  that  poriioii  of  Washington  Place  west  of 
tbe  fence  is  a  public  road  or  stieet,  yet  that 
would  not  make  the  fence  a  public  nutsance; 
and,  even  if  it  were,  atill  that  would  not  clve 
tbe  piaintlSs.  sa  private  dtlzena,  a  right  of 
action  to  abate  tbe  same,  for  It  Is  well  settled 
that,  to  entitle  a  private  party  to  maintain  an 
action  to  abate  a  public  nuisance,  it  must  ap- 
pear that  he  has  Buffered  some  special  or  pe- 
culiar damages,  dlSerioe,  not  merely  in  degree, 
but  in  kind,  froin  Ihst  nliich  is  deemed  com- 
mon to  all.  ZetUl  V.  Wai  Bend.  TS  Wis.  816; 
Ban  V.  Wtiier,  T9  Wis,  691;  Stant  v.  CKieago, 
8t.P  M.AO.R.Co.m  Wis.  dOS.  Such  being 
ibe  law,  It  Is  obvious  that  the  right  of  the 
plaintiffs  to  maintain  this  private  action  la  no 
81  L.  R.  A. 


which  the  plslntiffs  cao  expect  to  maintain  thU 
action.  If  at  all.  la  that,  as  owners  of  the  lot 
mentioned,  the  fence  la  as  to  them  a  private 
DulsanoeL 

8.  It  mnat  be  admitted  that  the  only  righU 
the  plalndtb  have  tn  or'upon  Woahlogton 
Race.  dtOerlng  in  kind  from  the  rights  of  the 
public,  tbcT  acquired  under  and  br  virtue  of 
tbe  deed  of  the  lot  which  they  received  April 
13,  1894.    That  deed,  like  the  d^d  from  Tan 


scribed  the  lottv  meiea  and  boonds,  and  lo- 
cated the  south  Ime  of  the  lot  as  mnniiig  along 
and  npoD  tlie  north  line  of  Washington  Place; 
and  yet.  Iff  reason  of  Ybd  Tallcenbtagb's  plat, 
recognized  to  the  deeds,  it  may  be,  and  for  tbe 

Surposes  of  this  case  we  assume,  what  la  most 
ivorable  to  the  plaintUfs,  tbat,  nitder  the  ad- 
Jndlcsilon  of  this  conrt,  their  lot  extends  to  tbe 
centre  of  Washington  Place.  Pettihone  v. 
HamiUon,  40  Wia.  402;  Norereu  v.  Qriguht, 
OS  Wia.  690.  66  Am.  Rep.  642.  Such  righta 
of  tbe  plaintiffs,  having  been  acquired  by  the 
deed,  are  necesssrilv  measured  by  the  language 
of  the  deed.  Goddard,  Easem.  (Bennett's  ed.) 
814;  Oomgtoek  v.  Van  Dmuen,  6  Pick.  163; 
MiOer  V.  WaMurn,  117  Mass.  871;  Fitekeri. 
Laaek,  76  Wia.  81S.  Since  tbe  deed  recog- 
nlies  the  plat.  It  most  be  construed  with  refer- 
ence to  the  plat  JUd.  In  the  case  at  bar 
there  was  no  covenant  or  agreement  in  any  of 
SDch  deeds,  or  at  all.  that  Washington  Place 
or  any  pari  of  it  ebonld  remain  open  for  the 
use  or  benefit  of  such  graolee,  or  at  all;  and 
oar  statute,  unlike  the  law  In  some  states,  ez- 

firessly  declares  that  "no  covenant  shall  be 
mplied  la  any  conveyance  of  real  estate, 
whether  such  conveyance  contain  special  cov- 
.eoaolsornot."  Rev.  Slat.  §  2204:  ftryuson  v. 
}da»cm,  60  Wis.  863.  The  righU  of  the  plain- 
tiffs are  based  upon  the  grant  with  reference  to 
Bueb  plat,  and  nothlne  more.  "When  an  In- 
corporeal right  of  snch  a  nature  Is  created  by 
gratit,"  says  a  learned  author,  "the  question 
whether  It  la  or  Is  not  sppurtenant  to  land  de- 
pends upon  Ibe  nature  of  tbe  right  and  the 
intention  of  tbe  parties,  creating  it.  In  order 
to  make  such  a  right  appurtenant  to  land,  tbe 
right  must  be  IA  its  nature  an  appropriate  and 


conveyed;  and  the  conveyance  must  show 
that  the  periles  intended  the  right  to  be  made 
appurtenant  to  tbe  land  conveyed."  Washb. 
Basem.  4th  ed.  pp.  8,  0.  Nothiog  will  pass 
as  an  easement  to  a  dominant  estate,  although 
it  may  have  tteen  used  with  It.  unless  a  right 
thus  to  use  it  has  become  consummate,  and 
thereby  made  appurtenant  to  the  granted 
premises,  or  Is  expressly  mentioned  in  toedeed 
conveying  the  same  as  an  easement  intended 
to  be  conveyed  tbeietry."  Id.  p.  41.  An- 
other learned  author  is  equally  explicit:  "A 
right  of  way  appurtenant  to  a  dominant  lene- 
meet  cao  be  used  only  for  the  purpose  of  pass- 
ing to  or  from  that  tenement.  It  .cannot  bo 
used  even  by  the  dominant  owner  for  any  pur- 
pose unconnected  with  enjoyment  of  the  doml- 
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nont  tenement,  nefther  can  It  bo  Mtlgned  b; 
blm  to  A  Btmnser,  aod  bo  be  mule  a  rl^bi  Id 
gToee,  nor  can  ne  llccnae  a  (tranfier  to  uk  Ibe 
way  when  be  ia  not  coming  to  or  from  tbe 
dominant  teoemeDL"  Godaard'i  Easem.  p. 
S09i  Atkroga  -T.  SmilA.  10  0.  B.  IfH:  TAortM 
\.  BrumJUl,  L.  R.  8  Cb.  App.  6MI.  A  riebt 
not  connected  with  tbe  enJoymeDt  or  lue  of  a 
parcel  or  land  Kreoted  cannot  be  annexed  as 
an  lacldeot  to  uat  land,  m  aa  to  become  ap- 
'■     laiMietm  *,  Rav,  76  U.  H. 


9  Wall.  241, 19  L.  ed.  SST.  "A  tfiioK  U  an 
purlenant  to  aomethlng  die,"  aaid  Field,  J., 
"odIj  wbeD  tt  ilaDda  In  the  relation  of  an  In- 
cideot  to  »  principal,  and  la  neceaaarily  coa- 
necied  wltb  Ibe  use  and  enjof  ment  ot  tbe  lat- 
ter." EumpAreui  v.  MeEUtoek.  140  C.  B.  818. 
814,  SG  L.  ed.  478.  Upon  tbe  principle*  elated, 
the  plalntlffa,  under  and  bj  virtue  of  ibelr 
deed  of  tbe  lot  mentioned,  and  as  Incident  to 
tbe  gi^Dt,  acquired  tbe  rlgbt  lo  use  Waahing- 
ton  Place  ao  far  aa  the  same  wag  appurtenant 
to  tbdr  lot,  and  to  fieely  paas  over  tlie  aame 
to  and  from  Ibelr  lot  aod  the  public  avenue  on 
tbe  weat;  and  Ibis  right  Included  tbe  right  of 
•II  penOQB  having  occaiiloD  to  xo  to  or  from 
the  premlaei  of  the  pUfniiffa.  Tbis  Iseqiiallf 
trueof  thoae  owning  tots  abattine  uponwasb- 
Ington  Place  east  of  the  plalntlffa'  lot,  aa  well 
aa  luch  abutllnr  owner*  aouth  and  neat  of  their 
lot.  Bat.  aa  Indicated,  auch  rights  of  the  plsln- 
tlffadid  not.  under  thefactsaDdclrcumBtanoea 
■tated,  give  them  any  right  to  remove  tbe 
fence  men liooed,  nortn  break  into  tbe  defend- 
ant's premises  on  land  not  eppurtenanlto  tbelr 
lot.  Had  Washington  Place,  aa  orlginaii; 
platted,  connected  with  any  public  street  or 
roadway  on  the  east,  a  different  question 
would  bave  been  preaenled.  Tbe  views  ex- 
pressed are  abundantly  supported  by  authority 
as  well  aa  reason.  Badtau  7.  Mend,  14  Barb. 
828;  Oox  V.  Jamtt.  SB  Barb.  144,  107.  Af- 
firmed 4.1  N.  T.  607;  BpHT  v.  Vtrtcht.  191 
N.  T.  429;  iW^  v.  UnderhiU,  144  N.  T.  816; 
Langmaid  t.  Higgint,  129  Uaas.  858;  PearKn 
Y.AlUn.  151  Haas.  79. 

4.  Besides,  tbe  case  Is  not  one  celling  for 
equitable  Interference.  Eriulty  should  not  be 
BUCCeFsfully  invobed  merely  lo  inQIct  injury 
or  damage  to  Ihe  defendant,  without  securing 
any  substantial  right  or  benefit  to  tbe  plalniliC 


AUy.  Oen.  v.  Iftdut,  16  Ves.  Jr.  888;  J 

tippi  dbM.  R.  Oo.  T.  "Ward,  67  U.  S.  *  I 
486,  17  L.  ed.  811. 

Th»iudgmtat  tfOa  Otrtuit  QntH  it  n 
and  tbe  cause  la  remanded,  wltb  direcUoo  t 
dlsmiat  the  oomplalDL 


plea  which  Bi . 
tbis  judgment.  Theae  principles  I  shall  briefly 
alate:  (1)  Itts  ttow  well  letlled  that  nod  ds»a€ 
may  be  a  highway.    Ellloll,  Roada  ft  Streeca, 

8. 1,  and  authoritlea  cited;  BarUeU  T.  Bsisflvr, 
T  He.  iSQ;  BOatt  r,  PfeU,  96  Wis.  488.  <S| 
When  a  land  awns'  aarreya  and  plata  land  and 
sella  lota  with  reference  to  ancb  nlat  (aa  berel, 
there  results  an  Immediate  ana  lrrevoc«bk 
dedication  ot  tbe  streets  marked  on  the  ptai 
wbirh  Ib  binding  on  both  vendor  and  veMee; 
a  Dill.  Mun.  Corp.  8d  ed.  g  640,  and  aulfaori- 
tlea  cited  Id  note  2;  Donohco  v.  Mutt^,  O 
Wla.  100,  citing  and  approving  BortfaU  t. 
Bangor,  Hipra,  (8)  Tbe  purchaser's  right  ex- 
tends to  nan  all  the  atreets  remain  open 
which  Wire  marked  on  tbe  plal,  and  h«  may 
enforce  such  rifht:  8  DHL  Hon.  Corp.  ivpra; 
Elliott,  Roads  &  Streets,  p.  113,  and  cMeadied 
In  note.  (4)  This  right  la  based  apon  ibe  prin- 
ciple of  estoppel,  and  not  upon  ibe  doctrine  of 
grant  or  covenant.  The  grantor  Is  estopped 
from  denying  the  existence  of  the  Indicated 
ways,  because  It  ia  presumed  that  the  indicated 
ways  add  value  to  the  lots,  and  ibat  tbe  par- 
chaaer  paid  such  added  value.  Elliott,  ttoada 
&  Htreets,  p.  118.  (5)  Thla  right  extenda 
equally  lo  a  way  which  la  a  eui  de  tae.  Tbe 
purchaser  baa  tbe  right  to  have  the  entire  emi 
dd  tae  kept  open,  and  not  merely  that  part 
which  is  necessary  for  bis  use  In  reacbing 
some  other  highway.  Thomatv.  I^xtle,  7Qray, 
88;  Rsdgert  v.  Parker,  S  Qmy,  446;  Fbi  v. 
Union  Sugar  R^nery,  109  Mass.  283.  {«)  The 
enloymentof  such  a  right  will  be  protected  br 
Injunction.  8  Story,  Eq.  Jur.  12tfa  ed.£g9!«, 
S87.  Believing  these  propositioos  lo  be  maa- 
sallable,  I  cannot  agree  with  the  ooDcluaioa 
reached  on  this  case. 


dlsaentlng  opinion  b 
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Of  that  matmalnable  b]' tbe  products  Of  tbe  !■ 


9zoeia  I  8.    One  of  tws  tcnkate  la  « 


Nora.— ittohCi  of  la 

In  En  aland  there 
■enarnJ  queauon,— notenoiifbi 
•that  the  common  law  k.  H 
which  tbe  queatloD  baa  ailaaa  tl 
emed  bir  an  i 


■roae.   The  fevoaaes  in  wblob  tbe  queatton  « 
I  tn¥fromcoDtr<)IUnfcolroumstanoea  seem  tow 
upon  tblsj  flIcttiDdaretoa  measerlf  reported  lommkelta 
ulearJ)'  i  tain  itiac  tlier  were  not  In  fact  sovanied  tir  •■ 


at  of  tbe 

ere  bare  been  got 

f n  tbe  lease  or  b 


r.  t  Bard.  *  Aid.  !«,  Ik* 
sd  the  oarrjrlDV  Bwaj  a' ■■* 

i„  Google 
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ACTION  to  recover  damage*  for  the  allejtecl   ' 
wrongful  ooiiTer*fon  by  defenduit  of  cer- 
tetn  miDUTe  allseed  to  have  beeo  the  property 
of  plaioiifl.    Judgment  for  plaintiff. 

On   March  81,  1888,  defendant  leased  for  a 
term  of  three  yeaia  a  tftrm  to  plalatiS  who  ci 
cnaied  to  cnogume  and  convert  Into  manure    . 
be  u«ed  and  left  on  the  farm  all  ha;  and  fod- 
der raised  on  the  fann.    Pkiatifl  held  over  and   i 

V.  Cfaanee,  B  Bam.  ft  Aid.  TSi,  the  lease 

.   e  oonaoniptlon  of  the  bar  on  the  preni' 

lacs  oi  for  enrr  load  of  bay  removw)  tliare  tlioold 
bea  return  of  two  loadi  of  manure. 

In  Blotaank  v.  Bluok.  •  a  a  487.  e  Doirt.  *  Ik  Ht, 
U  Sox,  IRS,  Um  leaae  contained  tM  oovenaot  that 
aewuDt  aboulddurliw  the  term 


T.  HooBK.  flOf 

'    continued  to  occuprnntil  Hay  80,  18B3.     Dur- 

'   log  the  last  year  of  hla  occupani?  fae  procnrea 

large  quantities  of  fodder  not  ralMO  on  tha 

farm   which  upon  being  converted  into  ma> 

),  waa  mixed  in  a  dnr'-  ^ '"■  **■" 


ffood  (tsbla  mail  lire. 

InBeatyv.  Qlbbona.  U  Hatt,  lU,  at, 
pnvldod  that  the  tenant  ihould  cpiaail  the  manuie 
on  tbe  fann  and  should  aall  and  dlapoae  of  mob  at 
ramatnedupMl  Iba  ptctnlaea  at  the  end  of  the  term 
to  tbe  aoooeedlnc  tenant,  and  tbe  ooort  beM  that 
tbe  ooreoant  prohibited  him  from  taktec  Uie  ma- 
nure off  rrom  the  piemlna  but  that  It  waihli  prop- 
«rtr.  and  that  If  (he  (ueoaedim  tenant  used  It  be- 
focapMTloBtorltbewaacalMTof  Bvapaaa. 

Under  a  oovenant  to  use  the  land  In  a  bnaband- 
Hke  manner  the  tenant  onght  to  use  m  tbe  land  an 
the  manure  made  tboe,  but  be  mar  canr  awar 
ooro  and  ttcaw  not  need  up  at  tbe  end  of  tbe  tenn 
and  la  not  bound  to  retnm  tbe  manura  made  from 
It.  WatM>D  V.  Welch,  1  bp.  N.  P.  Iffi  ((7>X  a  Tin. 
Abr.tfB. 

In  Leish  V.  Llllle, «  Burlst.  *  N.  !«&,  SDL.  J.  Hxeb. 
IS.  the  leaae  provided  that  the  tenant  ihould  not 
oanr  awar  anr  manure  under  the  loorCBSed  rent 
of  £10  tor  erofT  ton  oarrisd  away. 

A  bond  oondlrMoed  that  tha  tenant  would  not 

bioken  br  bli  permlUloK  a  third  penon  to  remove 
nunure  made  by  cattle  housed  on  tbe  bnn  bat 
bekmxInK  to  snob  tUid  petaon  and  fed  with  fad. 
dnbrouBhtnpon  tbefannbyblm.  Hindis  v.Fol- 
leCt,  •  Uees.  *  W.  GiB. 

In  Cterke  *.  KorstoiMh  U  Hee*.  *  V.  TGt,  It  ap- 
peared that  the  ouMom  was  for  the  tenant  to  pay 
for  tbe  value  of  the  maouie  upon  soInK  In,  and  to 
leceiva  pay  for  tbe  value  of  that  left  on  KOliic  out; 
and  It  wai  held  that  an  Bgieement  to  leave  tbe  ma. 
nure  upon  tbe  land  upon  aolnfr  oat  azoluded  the 
custom  and  nmoved  the  liability  to  pay  upon  lo- 


■rbtcA  la  made  subsequently  while  tba  tenant  la 
feoldingover.    BIHott  v.  B11iott.nOnt.Bep.  IH. 

In  Ibaser  V.  Ooodall,  IT  Q.  a  Sia  »  L.  J.  Q.  B.  IH. 
16  Jut.  BU,  the  oovenant  wsa  that  tbe  tenant  AoaM 
not  Mil  any  manure  pioduoed  on  tbe  farm  without 
tbe  written  oonsent  of  the  landlord. 

In  Sblar  t.  Shier, » IT.  a  C  p,  l«t,  there  was  a 
oovenantln  the  lease  revulatlar  tbe  rights  of  tha 
(MTtlca  a*  to  the  maonre. 

InPulteneyr,  8belton,Brea.  Jr.  W,  an  Injuns 
tlon  was  panted  to  restrain  tbe  tatant  from  ra- 
movluK  manure  and  other  produota  of  tbe  farm. 
81L.K.  A. 


Further  facta  appear  In  the  oplnloa. 
Mtitr*.  Ij«»eh  *  BtawMM  for  platntlS. 
Mernn.  Albla  ft  Hud^ln  for  defeodaot. 

CKipoator,   i.,    dalivered    tha    oplnlOB 


Andbi  Onalow  t 


-.  U  Tea.  Jr.  Ill,  ai 


But  In  HbrgOD  T.  Mortimer,  S  Oar.  *  P.  BIB,  It 
seems  to  be  oonoeded  that  the  tenant  has  a  rlBht  i» 
osrry  away  manure  made  dnrtns  the  tens,  sine* 
the  aoUon  was  for  (aUoc  away  a  poctkw  of  tbe 
earth  on  whlob  the  manure  laeted. 

If  the  leaae  proTldea  that  the  manure  shall  be  ton 
on  the  land  to  be  need  by  the  landlord  or  thesno. 
oeedhis  tenant  It  exdudss  the  operation  of  s  oua- 
lam  which  required  tbe  tenant  to  leere  tbe  manure 
but  entitled  blm  to  be  paid  for  It.  BobsMs  v.Bar- 
ker.  Car.  Jr  H.  OB,  8  Tyrw.  Bifi. 

In  New  Brunswick  It  Is  not  oonlrary  to  tbe  oouna 
of  lood  husbandry  to  remove  manure  from  the 
farm:  and  fti  tbe  absence  at  any  custom  or  apeolBl 
agreement  to  tbe  contrary  the  oniffolnf  tenant  baa 
arlsbttothe  manuie  lyln«  In  beapa  ■>  the  barn- 
yard, and  may  takeltaway  atapetaonalohattala* 
tbe  eod  nt  the  term.    Posbay  v,  Barnes,  U  M.  & 

Tbe  mere  relation  of  landlord  and  tenant  to  no* 
sulDclent  to  support  an  aotlon  tor  fallnre  to  er 
pend  a  certain  quanttly  of  manure  oo  the  farm 
each  year.    Brnwa  v.  Crump.  1  Haiab.  EST. 

But  tbe  relation  of  landlord  and  teuant  to  sutt> 
olent  (o  support  an  undertaklnir  to  cultivate  Iba 
farm  In  a  good  and  husband  Jlke  manner  and  not 
lo  carry  away  any  of  the  manure  made  on  tbe 
premises.    Powley  v.  Walker,  6  T.  &  >». 


the  a 

TDnat  be  left  upon  tbe  premises  and  cannot  be  rs- 

moved  therefrom  m  all  oaaea  of  agrloultural  leases* 

Manure  upon  a  farm  uaed  eliher  for  onlUvsilon  * 
or fora  dairy  farm,  and  made  partly  from  the  prod- 
uota of  tike  farm  and  partly  from  feed  purobased 
elaewbere.  cannot  be  removed  by  tbe  tenant  ott 
frtMU  tbe  farm.    Bonnell  v.  Allen,  SS  Ind.  180. 

Ad  outgoing  tenant  In  egrteulture  to  notentltlad 
to  the  manure  made  on  tbe  farm  daring  bto  term, 
even  thongh  lying  In  heaps  In  tba  brmTard.  and 
tbougb  It  wsa  made  from  bla  own  fodder  aitd  br 
tals  own  eetttSL    LaBMUT.Head.aHe.22t. 

In  cauue  V.  Wlngate.  ■»  He.  Wl.  18  Am.  Bap.  n. 
Oie oonrt In eonsMering the  rtgfatitf  a  mort^gor 
to  take  away  manure  made  on  the  mortgaged 
premises  saya  that  a*  between  landlord  and  tenant' 

"Of  butbaadrr  on  tha 

oonected  with  the 
'express  gtlpulatlon 
or  undnstatiding  to  tbe  contrary  It  passes  as  ap- 
pnrtenant  to  It.  Ttato  doctrine  lusis  upon  tbe 
ground  that  It  to  for  tbe  loterot  of  good  hus- 
bandry and  tbe  ei 


oiMn  It,  and  that  the  laud  ilMMld  not  be  Impofwa 
labed  by  the  raaaaval  tbacaCrom  of  the  material  ne^ 
eaaary  for  Ha  enriehnsat  aad  Uta  growBtefUia 
iuooeedlng  crop. 


.Google 


Nbw  H&xpsribb  SursMta  Oomtr. 


jear  to  rw,  npon  tlia  Mmu  eKpresaed  In  ttas 
leue.  fiuwU  T.  Fti^n.  Si  n!  H.  21B,  228; 
Omumt  t.  Btarievtather,  1  Dento,  118. 

Haoure  made  upon  ■  form  by  the  connunp' 
tlon  o(  li«  product!  In  tbe  ordlna^  coutm  of 
baBbandryUkpartoftberesltj.  It  cannot  be 
sold  or  carried  away  by  a  teoBQt  witboat  the 
landlord'aooDMuL  8aawr  v.TWw,  26  N.  H. 
845.  84ft;  ArtyT.  Ctarr.  44N.  H.  118. 120;  SiU 
V.  i]«fiMft«mMlf,48N.  H.87.  88.  The  doctrine 
"was  establiabed  for  the  benefit  of  aiiTiculture. 
It  fouDd  fta  orlglD  In  Ibe  fact  that  it  ia  esseatlol 

In  QallaitlKtr  t.  Sblpler.  UVA.  41B.  RT  Am.  Deo. 
■11,  It  It  Mated  tbBt  bj  tbe  Bcneral  ourre 
American  u  well  bb  BnBllsta  authoritle*  ibetsn- 
•nl  nnder  a  farming  leaae  baa  do  rl^t  to  remove 
from  the  premlaea  anr  manure  made  eltber  whoDr 
or  hi  part  from  the  i^oduole  of  the  farm.  But  it 
tbe  land  ia  naed  for  tbe  purpcee  of  herdlUB  oaule, 
andla  notoolUvateit,  tbere  la  nothing  to  pn 
Ae  removal  of  (be  manure  produoed  In  tbe  ooutse 
of  that  bualneaa. 

Uanure  made  OD  alarm  ooouplad  bra  teul 
tbe  ordlnarr  oonrae  of  husbandrr  la  bj  mace, 
praotloa,  and  the  senetal  uaderatandlog  to  al- 
laabed  to  and  oooneoted  with  tbe  realty  that  In  tbe 
abaeoceof  aoT  ezpresi  atlpulatloo  on  the  Bubject 
an  outgolug  tenant  has  no  rlghttOTeniOTelK 
It  to  be  removed.  Daniels  v.  Pond,  £1  Plclc  an,  8B 
Am.  Deo.  m. 

Tbe  ru  le  of  Daolela  v.  Fond  is  reootmliod  In 
V.  Huiaey.  ISQrar,  GB,  H  Am.  Deo.  619.  whlob 
a  caaelnvolrlog'  the  duty  of  an  admlnlatfato 
rerei«oee'to  manure  on  tbe  premlaea  of  hit  tntea- 


Hannre  paaaea  with  the  land  In  the  abeeuoe  of 
•spreai  agreement  to  tbe  oontrary.  Strong  v. 
Doyle.  110  Haat.  w. 

The  manure  belongt  to  ttw  owner  of  the  farm. 
LewH  r.  Lyman,  BiPlck.  437. 

The  )ea«e  may  provide  that  tbe  maeureaball  be 
left  on  the  inemlsea.    Brown  v.  Uagorty.  US  Moea. 

The  maoore  belongtto  the  farm  ataniooldeDt 
neceeeary  for  lis  Improvement  aod  oultlvattoo. 
FInmer  v.  Plumer,  8D  H.  H.  SIU. 

Tbe  removal  of  manuio  by  a  tenant  la  watte. 
BarrlDgttm  t.  Juadoe,  1  Pa.  L.  J.  tXB. 

Tbetale  and  removal  byateuantatwlllot ma- 
nure manotaotared  on  the  premlaea  tn  due  ooune 
of  huBbaodry  It  watto.  Perry  v.  Oarr.  U  N.  H.  US. 

nnder  a  leaae  providing  that  for  ever;  too  of  hay 
not  ooneumed  on  the  form  the  tenant  abould  bring 
OD  a  oeMBln  quantity  of  mauura  and  sbould  Jeave 
at  the  end  of  the  term  an  amount  equal  to  what  he 
found  there  when  he  toofcpowooaton,  he  cannot  re- 
move any  of  tbematiure  inade  during  tbe  term,  aU 
though  be  learaa  tbe  requiaite  amount  at  tbe  end 
and^ihouirh  ItlamadefromeelgraaagBthuedf 
thatpurpoaeonttaa  bum.  BUI  "  ~ 
4SN.  B.8T. 

It  la  common  to  Insert : 
a  farm  to  leavethemanure  of  the  latt  year 
lb    Hlddlebroolc  v.  Corwln.  Ifi  Wend.  lA 

Where  a  larm  la  let  for  ainteultuial  purpoa 

theabaenoeof  atlpulaUon  or  outt4»n,  the  ma. 

doee  not  tielong  to  ttio  tenant  bot  to  tbe  farm. 
IMd. 

Whmtttnw  lanotembraoed  In  the  l«rm  **»»■ 
nure"  ao  at  to  require  III  retention  and  noa  on  the 
farm.    Fobea  v.  Bbattook.  H  Barb.  MI. 

Inoaaeofthe  partUfaniBleaf  Bfarmln  powea- 
alon  of  a  tenant  tba  purchater  of  the  born  aitd 
barnyard  will  get  Htla  to  tbe  manure  lying  tbeicln, 
to  that  tbe  teoant  oannoe  afterwarda  take  K  aod 
apread  It  on  land  bought  br  aoothet  peraon.  Bi- 
ting r.  PaloD,  to  Hun,  801 
81L.  R.  A. 


to  Uw  aaoceaafol  cnlttratfam  of  ■  tmm  ttaX 
the  mannra,  produoed  from  the  diopptnn  of 
cattle  and  iinne  ted  upon  the  produeta  of  the 
farm,  and  compoeted  with  oarth  aod  v^eiabk 
matter  taken  nom  the  land,  ahould  be  iMed  to 
■upply  the  drain  made  upon  the  aoil  In  the 

CucClon  of  cropi,  which  otherwise  woold 
me  ImpoTerlsned  and  barren;  and  in  the 
fact  that  the  manure  to  produced  fa  gettetally 
re^rded  by  farmen  in  this  country  aa  >  port 
of  the  realty,  and  has  been  so  treated  by  land- 
lords and  lenanta  from    lime    immemoriaL' 

When  a  farm  la  let  tor  agrlonltnra]  purpoaea  the 
oulgolns  teooDt  has  uo  right  to  remove  manure 
made  on  the  farm  during  hla  term.  Tbe  faot  that 
the  farm  li  uaed  aa  amDk  tarmaDdnotatrtody  (or 
agricultural  purpoaoi  In  tbe  general  BODse  of  that 
term  does  not  vary  tbe  rule.  Wain  v.  Oonnor,  i 
Clark  I  Fa.)  IM. 

Tba  mere  taot  that  tbe  tenant  boya  aome  hoyand 
some  grain  to  feed  (O  the  stock  doee  not  give  Urn 
any  tide  to  tbe  mHuum.  Lewla  v.  Jonee,lTPa.lBS. 
UAm.Deo.HD.  Theoourtgays  Itts  Implied  from 
the  letting  of  a  Harm  furBBrkiultumlpurp 
the  tenant  will  oultlvato  tbe  farm  aooording  cc 
ruletotgood  husbandry.  Aooucfoofh 
that  would  permit  the  tmant  to  take  away  the 
manure  woold  be  Injorloiia  to  tbe  poUio  tnteieet 
andrutnoOB  alike  to  landlord  aod  traraota. 


There  may  be  otroumslaneet  under  wbfoh  tte 
maoure  do«a  not  belong  to  the  leasor.  and  there  ■ 
an  oocaaional  dlsseot  from  the  rule  wbtoh  gives  tt 
to  dim  genurally. 

A  tenant  who  occupies  a  ham  (o  keep  bia  cattle 
Id  and  fceda  tbem  from  bis  own  bay  procured  else- 
where vlU  be  entitled  to  tbemauoie.  Ooroy  v. 
BIstaop.MN.  B.Iie. 

The  laodlord  baa  no  right  to  tbe  manure  It  tfaepeo- 
duoefrom  whlob  It  tBobtaloed  la  notgrowo  on  the 
farm,  or  In  case  It  Is  made  In  oounecUou  wttba 
Itvery-stable  bUGineee.  OarroU  v.  Newton,  IT  Bow. 
Pr.  188, 


u.  UN.  1 


An  agreement  between  the  partlea  may  make  tbe 
manure  peraonal  property,  and  tt  doea  nottbeo 
become  realty  by  belug  left  upon  the  premlaea  at 
tbe  expiration  of  tbe  term.  Fletcher  v.  Bemag. 
lUMan.88S. 

In  Btaplea  v.  Emery,  7  H&  tn,  tbe  ooart  m  om- 
Blderlng  tbe  right  m  take  manure  ou  eieoutloo 
against  atenant  at  will aays that  tbe  rule  whlefapre- 
olndee  the  tenant  from  taking  the  manure  arter  the 
end  of  tbe  term  or  during  Its  last  year  does  pot  ap- 
plyatearHer tJmesduringthe  t«Tm,aDd  that  tb* 
loss  would  fall  on  the  tenant  and  not  on  tbe  land- 
lord If  It  was  take  ~'  "  ~ 
la  nothing  lo  piov  ..    . 

Hanur*  made  by  an  outgoing  te 
movedbytahnlnttieabeenoe  ot  o  __   _._ 

tom  totbe  oontnurprovMod  tt  It  doneimfovehe 
glvM np poesesilon ofthetamL  Smltliwlokv.Blil- 
soo,RIred.L.8BII,nAni.Dea6>f.  In  that  ease  the 
ootirtaayt  that  theoontrarymle  It  held  Ineonaeot 
settled  upon  the  groniMl  ~*  "■-  -nir 


UK 


PiCKSBiRa  V.  Hoosa, 


OultmT.  Lotkmxa,  87  Good.  500,  SOB.  B  Am. 
Bep.  8B0.  WtaeUier  a  tenant,  "where  there  ii 
no  podtlve  egreement  dlapenshiE  wltb  the  en- 
cagement  to  culilnte  hte  farm  m  a  hueband- 
flke  manner,  U  bound  to  spend  the  bft;«nd 
other  like  prodace  upon  It  as  the  means  of 
preserTiiig  and  continuing  its  capacity"  ( Arr? 
V.  Otrr,  and  .BM  t.  Dt  Boe/iemont,  mpra), — 
In  other  wonls,  whether  the  expreM  or  implied 
obligation  to  cnltfnta  the  farm^in  a  faiuband- 
like  manner  binds  him  aa  matter  of  law,  to 
conreit  Into  manure  all  the  fodder  grown  on 
the  premises. — la  e  different,  and  possibly  an 
open  qnestlon.  Wing  t.  Oray,  W  VL  261, 2W, 
267;  LnoM  t.  I^/maa,  82  Hck.  487.  444,  445; 
XiddlOrook  ▼.  Ctormn,  IS  Wend.  160,  and 
cases  dted:  Brawn  t.  Ommp,  1  Uanh.  Bin; 
XqtA  ▼■  Seaitt,  4  East,  lfi4,  ISO:  Moulbm  t. 
JMiiuen.  27  N.  H.  SSO,  661;  Cooley,  Torts. 
334,  848,  844.  However  that  may  be,  no  mle 
of  good  husbandry  requires  a  tenant  to  buy  hay 
or  other  fodder  for  consuniplian  on  the  fann. 
If,  in  addition  to  the  stock  matntalDable  from 
its  producta,  he  keeps  cattle  for  hire,  and  feeda 


.  e  legal  or  equitable  interest  In  the  ma- 
nure so  produced  than  he  has  In  the  fodder  be- 
fore It  Is  consumed.  It  Is  not  made  Id  ordi- 
nary coarse  of  busbaodry.  It  Is  produced  "in 
>  manner  Bubstantlally  like  making  it  In  a 
livery  stable."  BiU  v.  I>e  Roehemont,  48  N. 
H.  87,60;  Ci>r«j(T.SJWoj),Id.  148, 148.  ItUim- 
mateTial  whether  the  additional  stock  1b  kept 
for  hire,  or  la  the  tenant's  proper^.  ilteA- 
ham  T.  AUUon,  U  N.  H.  SSS. 

The  plaintiff  did  not  lose  bis  property  in  the 
manure  by  iDtermbdng  It  with  the  defendani'a 
manuie,  of  the  same  Quality  and  value,  with- 
out hla  consent.  It  is  not  claimed  that  the 
Elainttn  mixed  the  mannre  with  any  fraudu- 
int  or  wrongful  Intent.  "The  Intentional 
aud  Innocent  mtermlzture  of  property  of  sub- 
■tanliallT  the  aame  quality  end  valae  does  not 
change  toe  ownerebi  p.  And  nooDebata  right 
to  take  the  whole,  but  In  so  doing  commite  a 
trespua  on  the  otherowner.  Hesoould  notify 
bim  to  make  a  dlvtHlon,  or  take  hla  own  pro- 
poTiioD  at  bis  peril,  taking  care  to  leave  to  the 
otherowner  as  much  as  belonaed  to  him," 
J^dM-  1.  EatJuMos.  31  Hck.  298,  806;  OU- 
maitv.HiU.  80  M.  H.  811,  833;  Subitum  v. 
ffoll,  89  N.  H.  657,  B63.  75  Am.  Dec.  888; 
Jfotm  T.  Botoman,  47  N.  B.  4M,  601,  602; 
CheAire  R.  Co.  t.  Fosfer,  SI  H.  H.  400,  483. 
"Even  if  the  commingling  were  mahcloua  or 
frandulent,  a  rnle  of  law  which  would  take 
from  tbewrongdoerlhe  whole,  when  to  restore 
to  the  other  his  proportion  would  do  him  full 
justice,  would  be  a  role  wholly  out  of  har- 
mony with  the  general  ralea  of  civil  remedy, 
not  only  because  it  would  awud  to  one  parly 
a  redress  beyond  his  loss,  but  also  because  it 
wonld  compel  the  other  party  KijsKj.  not 
damages,  but  a  penalty."    Cooley,  Torts,  CSS, 

Whether  the  parties  were  teoanta  in  common 
of  the  manure  u  a  queetloo  that  need  not  be 
determined.  Oardner  v.  Dutch,  0  Mass.  437, 
480.  481 ;  Hj/der  v.  Bathateaj/,  rupra;  Cllapman 
T.  B&ipatd,  80  Conn.  418,  426;  KimbeHy  t, 
Patehin.  19  N.  T.  830, 841.  76  Am.  Dec  384. 
Aaanmlng  that  thqy  ware,  the  actl<fB  maj  be. 
SI  L.  a  A. 


maintained.    A   tenant   In 

[ht  to  the  use  and  -  .  ^  ...__._ 
property  that  be  ha*  to  nis  sole  prop- 
uij,  EAt;ept  Id  ao  far  as  it  1*  limited  t^  the 
equal  rlgbt  of  his  cotenants.  Where  twonave 
each  an  equal  title  to  an  indivisible  chattel, 
">s  of  a  hone,  an  oze,  or  a  cowe,"  neitb^, 
wttbont  actnal  and  exclusive  poaoesston  of  the 
ohatid,  can  enjoy  his  moiety.  Simaltoneom 
enjovment  by  each  of  hla  equal  right  is  Im- 
MMible.  Hence  neither  can  lawfully  take  It 
from  the  possession  of  the  other.  Theone  ex- 
cluded from  poaseMlon  has  no  legal  remedy, 
except  to  take  It  "when  he  can  see  his  time. 
Co.  litt.  g  838;  BouOmorih  y.  Smith,  37  Coon. 
S66,  SaO,  71  Am.  Bee.  72.  A  tenant  in  com- 
mon of  personal  as  well  as  real  property  has  a 
right  to  partition,  if  partition  Is  poesible,  and, 
If  not,  to  a  regulation  of  its  use  equivalent  to 
partldoD,  or  to  a  sale.  Co.  Litt.  164,  160a/ 
St0«ghton  T.  Leigh,  1  Tauot.  403,  411,  418; 
¥:,! ,  :il  y.  MorrilL  6  N.  H.  184.  186;  ChweB 
V.  Wocdbvry,  53  K.  H.  618.  On  partition  he 
la  entitled  to  no  particular  part  of  tne  property, 
but  only  to  his  due  pro^rtlon  !□  value  aDd 
qiiality  of  the  whole.  When  it  conslata  at 
chattels  differing  In  quality  and  value,  an  ap- 
praisal of  the  value  and  consideration  of  the 
qualities  of  the  Beveral  diattels  are  easenlial  to 
an  aaslgnmeDt  to  each  of  his  just  share.  In 
this  case,  as  In  that  of  a  single  indivisible  chat- 
tel, if  the  parties  cannot  agree  opon  ibe  use, 
sale,  or  division,  Judicial  interveotion  is  neo- 
essary.  Until  an  adjudication  of  Ibelr  righta. 
neither  can  assert  a  title  in  severalty  to  any 
portion  of  the  property.'  When  the  common 
property  is  divislhle,  bv  weight,  measure,  or 
Dumber,  into  portions  Identical  In  quality  and 
value,  as  com  and  various  other  ortltiles,  a 
different  case  is  presented.  There  Is  no  ques- 
tion of  legal  or  equitable  right.  There  is,  and 
can  be,  no  dl»)ulethat  a  court  of  law  or  equity 
can  settle.  Counting,  weighing,  and  measur- 
ing are  not  ludtclsl,  out  minislerlal,  functions. 
Equity  could  do  nomore  than  decree  that  each 
might  take  so  many  pounda,  bushels,  or  yards, 
or  ao  many  of  the  iHiclea  In  number,  and  en- 
force its  decree  by  proceaa, — in  other  words, 
enforce    the   conceded    right.     One  may,   in 

feoeral, do witboutadccree what equltv  would  . 
ecree  that  he  might  do.  Neither  taw  nor 
equity  allows  one,  in  the  exercise  of  bis  own 
rights,  to  do  an  unnecessary  and  avoidable  in- 
jury to  another.  One  Is  entitled  to  the  poasea- 
sioD  of  tbe  whole  In  those  casea  ooly  where  It 
la  necessary  to  his  enjoyment  of  his  moiety. 
Here  It  Is  not  oecessary.  There  Is  do  more 
difHcDtty  In  separating  one  portion  fron)  an- 
other tban  there  is  in  selecting  A'a  marked 
sheep  from  Wi  flock.  Either  may  make  the 
divlsloo.  The  law  is  not  so  unreasonable  as 
to  compel  a  resort  to  Ihe  courts  in  order  to 
obtain  a  partltloD  which  either  may  make  with- 


cept  in  Dnnieltv. 
84  N.  H.  454.  69  Am.  Dec.  506.  it  bos  never 
been  held,  so  far  as  observed,  that  a  tenant  in 
common  Is  liable  to  his  cotenant,  In  any  form 
of  proceeding,  for  taking  from  the  tatter's 
possession,  and  coasumlDg  or  destroylDg,  bis 
iuBiptoportion,onIy.  of  the  common  property. 
The  oonveyance  t^  a  tenant  In  commoD  of  a 
part  of  the  common  land  by  metes  and  bonnda 


„glc 


ntt  Nkit  BjjfremKB  S 

nay  effect  a  partition,  and  will  U  It  doM  do 
fojiutice  to  bis  cotenanli,— 4f  tbelr  jtut  ibBn 
can  be  SMlned  to  tbom  out  of  tbe  remalolDg 
land.  HoOrook  t.  Bowman,  68  N.  H.  818, 
S21.  No  reaaon  b  peroeUed  wbr  a  aliDilar 
doctrine  ebould  ool  be  applied  In  tbe  caw  of  a 
common  teuancj  of  cbattel&  If  AtndBown 
Id  common  100  bnrws,  and  B  Mlh  10  of  ttaem 
to  C  nbj  ibould  A  be  permiUed  to  take  tbem 
"wbeu  be  can  tee  bis  lime,"  if  be  baa  po«Ma- 
alonof,  andean  bare  his  full  abire  aasi^ed  to 
bim  from,  tbe  remaioing  90t  However  that 
ma;  be,  a  teoaDt  in  common  of  goodi  dl* iaible 
by  tale  or  meaaiite  may,  wiibont  tbe  coDBent 
and  against  Ibe  will  of  blacoienBDt,  rigbtrully 
take  and  appropriate  to  bU  lole  use,  aell,  or 
dMtro;.  to  mucli  of  Hwm  aa  be  pleasM,  not 


ieztei*. 


QiceediDS  bto  abare,  and  by  ao  doing  effect, 
mtanta.*,  valid  partittoD.  To  tbfi  er^-^ 
Danidiw,  Btvten,  mpra,  iaoTemiled. 
T.  Cblevnf.  08  N.  U.  8,  47  Am.  Kep.  ITU:  Otv» 
V.  Gagt,  M  N.  H.  382,  888,  28  L.  R  A.  8». 
BOdon  T.  nidndt,  %  Oai.  IW:  LOiM  w. 
8tMteU,Sl'S.Y.n.  and  cases  died;  AoBt. 
Wiiiwr.  77  N,  T.  1B8.  IM;  Cooley,  Totta.  ^Bt 
8  Am.  L  Bev.  455-4SB,  and  cases  dted.  Tte 
deleadant  b;>  preventiog  tbe  plaintiff  from 
takliiE  bia  part  of  the  manorc,  eierdsed  ■ 
dmDlnloiiOTerJtiocoiiBlalent  frilb  tbetdalntUTB 
rigbta.  Evaat  ▼.  M<uim.  04  N.  H.  98. 
Judffmantftr  the  piaintif, 

WnJUm.  J.,  did  not  ait    The  otbua  ea»- 


TENITESSEE  SDTOEHE  COUBT. 


Louis  dCHEKQREEN,  Jjipt, 


-J 


1.  F«lM  ta|His»BB«ai  of  hb  bwoewit 
penon  on  a  obanra  of  attcmpUnt  to  ptm 
oooDterfelt  monay  wUota  Is  iwoooced  tj  ■  nH- 
road  deteotlre  wbUe  aetlDK  within  the  aoope  of 
bia  autborlir  teitdersthe  railroad  oonpaoT  UabM 
iDthIa  panloular  natter  althouvb  Iteeioeeded 
blaaulborlvand  aotM  oontnirrto  btainstmo- 
tloD*  respeoiliiE  the  oantlOD  to  tM  ezerolwd. 
S.  An  axpreMS  ardor  of  an  nalAwftal  »r- 
rMt'  l>y  an  asent  of  a  lallrosd  oompanr  is  oot 
SHUT  to  render  tbe  oompanr  liable  If  tba 
K  waa  procured  Or  tbe  attent  aotlng  wltbln 
■Mpeot  tut  I ' 


<VebniBr7  Ui.uaaj 

AFPEAL  \3  plainilff  from  a  judnueot  of 
tbe  Circuit  Court  for  'BaniDer  Connty  in 
bis  favor  for  a  lets  sum  iban  bo  demanded  in 
an  action  to  tecorer  daiOBges  for  false  Impris- 
onment.    Seeertetl. 

TbefncUaresiaied  in  tbe  opinion. 

JfaN'f.  B.  F.  WUson,  J.  W.  BlMk- 
mor«,  and  O.  W.  Boddl*.  for  appellant: 

A  corporation  la  responsible  for  ibe  acta  of 
Ita  a^nis,  done  eitber  tn  eontraetu  ox  in  ^elieto, 
\a  Ibe  biiainess  of  Ibeir  employment,  juBt  aa  an 
tDdivldual  la  liable. 

I'hOadavfiia,  W.AB.R,  Co.  t.  Quighg,  63 
C  8.  21  How.  2(<2,  10  L.  ed.  TS;  M'rehaiM 
Nai.  B'lnk  t.  State  Nat.  Bank,  77  U.  8.  10 
Wall.  604.  19  L.  ed.  1008;  Orieant  v.  Piatt.  99 
U.  B.  618. 26  L.  ed.  404:  MvUigan  v.  Nete  Tork 
4iR.B.R.Co.  129  N.  Y.  600,  14  L.  R.  A.  791; 
Barri*  v.  LouUiiUt,  N.  O.AT.B.O(t.i&  Fed. 
Bep.  110. 


Tork*  K.  a  R.  Co.  (».  Y.)  H  L.  H.  A.  m,  also  GU- 
llnrbam  v,  Ohio  River  H.  Co.  d.  Vs.)  14  L.  R  A. 
796:  Pnlmeri  v.  UanliattaD  K.  Co.  (N.  T.i  tST-B.  A 
136:  Ceniral  B.  Co. T.  Brewir  (Hd.1  27  L.  K.  A.  <8: 
and  Aicblaon,  T.  *  B.  V.  B.  Co.  v.  Beni7  (Kan.)  » 
L.  a.A.  lU. 
81  L.  R.  A. 


Under  tbli  principle  It  may  be  llaUa  for  tlw 
fmud,  fnt  tbe  atsaulli.  and  for  false  ImiMlaCB- 
menta  done  and  effected  by  Its  agenla. 

Duggan  t.  BaUimort  dt  O.  U.  Oo.  158  Pa. 
246;  Dmter  A  B.  O.  R.  Co.  v.  HarH;  1S2  U.  B. 
B97,  80  L.  ed.  1146;  LjrwA  y.  MetrvpoUUm 
BUt.  B.  Cb.  80  N.  T.  77,  48  Am.  Rep.  141; 
BtiiehiiMon  ▼.  Wat«m  A  A.  R.  0>.  t  Hriak. 
0S4:  WhOm  t.  SteondNat.  Bank,  1  Bait.  B08. 
2Q  Am.  Rep.  788;  HarHfw.  lotiimOe.  Jf.  0.  A 
T.  B.  Co.  tupra;  Lake  ShoraA  M.  S.  R.  ao.-w, 
Prentiee.  147  U.  S.  101-117,  87  L.  ed.  97-IOB. 

Tbe  jnlndpal  U  liable  to  ihird  parllea  for 
wbate;^  tbe  agent  does  and  says,  w  bethcr  oon- 
tract,  repreaentatlons.  or  admissions  be  makoa; 
whatever  negllBence  be  ia  guilty  of,  and  what- 
ever wrongs  be  commits,  prorlded  he  acta 
witbin  tbe  scope  of  his  apparent  autbnrliT, 
and  provided  a  liability  would  a'tach  lo  lbs 
principal  if  be  wasin  Ibe  placeof  theayent. 

1  Am.  &  Eng.  Eoc  Law,  p.  410.  note  8:  Tagf 
V.  Tennemee  Nat.  Bank.  9  Uelsk.  4:9;  Planter^ 
Jn:  Oo.  V.  SorreU,  \  Bail.  862,  20  Am.  Bep. 
780. 

If  an  agent  actinjt  wlibin  the  scope  of  bla 
agency  or  apparent  an tb or! ty  commit  a  wrong 
to  the"  injury  of  a  third  party,  tbe  principal  la 
liable,  and  in  such  case  tbe  principal  is  not  re- 
llrved  because  the  agent  in  tbe  matter  exceeded 
his  antboricy. 

Wadittr  V.  Phamte  Amiut.  Co.  ]3S  Fa.  438; 
1  Am.  &  Eng.  £uc.  Law,  p.  41S,  note  2;  ^- 
annOU  A  T.  H.  R.  Co.  t.  Me&e,  99  Ind.  519. 

I  Am.  Rep.  102i  Di^gan  v.  BaUimort  A  0. 

.  Co.  tvvra. 

And  If  he  employ!  means  ootiido  of  bia  ao- 
tbority. 

14Am.JtEng.  Enc.  Law,  p.  804,  note;  Orio- 
mold  V.  Oebbit.  136  Pa.  SfiS. 

Amniteris  liablefoTtbeactaof  hia  servants 
perlormed  in  Ibe  course  "f  blB  employment,  aU 
tbough  the  master  did  not  direct);  anthoriie 
tbe  act,  n'lr  subsequently  ratify  It. 

PhitaddpKiaAH.R.Vo.y.  JWy.5SU.8.14 
How.  46H.  14  L.  ed.  502;  New  Ortean;  M.  A 
a  R.  Oo.  V.  Banning.  bQ  U.  8-  IS  Wall.  648, 
ai  L.  ed.  ^a'l;  flay  SSont  fi.  Co.  i.  Barrit,  07 
Ala.  0;  .Wemphii  A  0.  Riwr  Packet  Oo.  v.  Me- 
Cool,  83  Ind.  am,  43  Am.  Rep.  71;  (Meego.  A 
L.AN.  Q.B.Ce.  v.  Awr,Ulll«.404,«  Am. 
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Ilep.878;  Jehjuon  « 


lep.8TS: 
e  Vt.  701 


antral  Vermont  R.  Oo. 


fmpim,  B  Hnmpb.  807; 
Goddard  y.  Orvnd  Trunk  S.  Oo.  07  Me.  202,  2 
Am.  Bep.  39;  Qearsia  R.  Co.  r.  Stutome,  60 
Oft.  4BSi  WbetUr  <£  W.  Vfg.  Co.  t.  BogM,  86 
Kao,  860, 60  A.in.  Rep.  071. 

If  Ibe  nroDgtul  acta  of  tbe  agent  lenlt  In 
the  wrongful  arreM  of  tbe  part]',  tbe  corpora- 
tion is  liililfl. 

Ftelds,  PriT.  Corp.  i  831;  Bennd*  t.  Oda- 
win,  U  A  W.  B.  Co.  ^  H.  Y.  129, 31  Am. 
Rep.  S97;  AyneA  ▼.  Mtttopotitan  Blee.  B.  Co. 
90  S.  Y.  77.  48  Ain.  Rep.  Ill;  atandttk  y.  Nar- 
rat/anittta.  8.  Co.  Ill  Ma».  S18, 16  Am.  Bep. 
66;  Dtug"'*  v.  BaUimorv  A  0.  R  Co,  1B6  P%. 
248. 

WbeibKtheKrrantwaaacLlnglnthe  couiae 
of  bi*  emplojment  when  ba  commiiled  ibe 
wrongful  or  tortlona  act  ia  a  queatlon  of  fact 
(or  tbe  joiT. 

It  Am.  £EnB.  Edc.  Law,  p.  8091  Redding 
T.  South  Car-^ina  £.  O*.  S  8.  0.  S.  S.  1.  16 
Am.  Bep.  681. 

Aoy  one  who  parifcfpaiea  Id  a  wrongful  ir- 
reat,  wbelber  dlredl;  or  bj  causing  others  to 
CDgage  In  It,  by  exciting,  directing,  conMnt- 
iag  to,  or  encooragine,  ia  liable  therefor. 

JoAnton  T.  TomttBi,  Baldw.  C.  C.  S71; 
OtMm  T.  Orauton.  3  Stew.  (Ala.)  418;  MttOsn 
T.  Bnntn,  188  Hua.  114. 

Eapeclall;  it  Ibe  arreat  is  without  lawful 
warrant 

MeGarraAan  t.  Lmmv,  15  B.  L  803;  Flogd 
T.  atai«.  18  Ark.  480,  H  Am.  Dec  250;  Stod- 
dard T.  Bird,  Kirbu  (Conn.)  66;  Burlingham 
V.  Wtltt,  8  Knot.  168;  Btoyd  t.  Lawnmet,  8 
Day,  1;  Caepert.  Jchnmm,  81  Ha  488;  7mo- 
ww»  r.  Jonei,  llBInd.  41. 

This  plaintiff,  It  entitled  io  recoTer  at  all, 
was«niiiled  lo  more  than  nominal  damagea 
aadeOned  by  the  Judge. 

8  Lawson,  Btgbis,  Rem.  A  Pr.  H  1077;  Pgg« 
V.  MiUhll,  18  Mich.  63.  tW  Am.  Dec  7G:  D^ 
tan  V.  BaUimort  <t  O.B.O0.   ISO  Pa.  24a 

Mam.  J.  J.  Turner  and  DlamnlMB  * 
Smi7  for  appellee. 

HoAUatar,  J.,  delivered  the  opinion  of 
the  court; 

The  pUlniIff  sned  the  defeDdant  company 
in  the  circuit  court  of  Sumner  county  to  re- 
cover damaKes  for  an  alleged  false   Imprison- 


apmaled,  and  ha*  assigned  errors. 

The  plHinliff,  Eichensreen,  was  a  dmmmer, 
representing  a  Phlladelpbia  firm  en^nfted  in 
the maniifariure  ot  soaps.  On  reaching. ibe 
town  of  Gallatin,  Sunday  evening.  August  0, 
1801,  he  was  arretted  by  two  pollcempn,  as  he 
stepped  from  tbe  train  ot  defend  ant  company. 
Tbe  arrest  waa  made  In  pursuance  ot  a  tele- 
pam,  sent  tnim  Bowling  Green,  by  one  W.  J, 
Stewart,  who  was  In  (be  employment  ot  de- 
fendant in  tbe  capacitvof  a  epecial  agent  or 
detecltve.  The  record  dlscloBea  that  the  plain- 
tiff, Eicbcntrreen,  had  tor  several  days  been  In 
Bowling  Green,  Ey.,  and  deairing  to  go  lo 
SI  L.  B.  A.      . 


Gallatin,  Tenn.,  be  went  to  tbe  railroad  ticket 
office  to  purchase  a  ticket.  In  payment  of  bit 
Lt'ket  be  handed  tbe  agent  a  U  bill,  which  the 
latter  pronounc«d  coanterfeiL  Elcbengreen 
explained  that  he  bad  received  tbe  bill  from 
one  of  the  banks  In  Bowling  Green,  and  re- 
marked to  the  agent,  "You  are  off."  He  then 
banded  the  agent  a  $30  Mil  and  received  hu 
change.  Stewart,  the  specia)  agent  or  detec- 
tive of  the  companv,  claims  that  be  wasatand- 
Ing  near,  and  orrrheard  tbe  ooovenatlon  be- 
tween the  plaintiff  and  tbe  ticket  agent  at 
Bowlins  Qreeo,  that  the  plaintiff  was  In  com- 
nany  with  one  Newmark,  and  that  plaintiff, 
Newmark,  and  falmseir  all  boarded  the  train  at 
Bowlins  Qreen.  gdngsoulh.  Stewart  further 
staled  inat,  on  tbe  train,  the  plaintiff  and  New- 
mark  talked  a  good  deal  in  a  foreign  language, 
that  they  exchanged  coals,  and  that  one  of 
them  asked  bim  [Stewartj  If  Ibere  waa  not  a 
train  outof  Gallatin  that  night  about  10 
o'clock.  Stewart  teatilled  that  these  facta 
aroused  bla  suspicions,  and  he  camelotbecon- 
ciDsloD  these  men  were  croo&t.  He  thereupon 
tent  to  tbe  telegraph  operator  at  Gallstin  tbe 
following  dUpstcb:  "Tell  your  police  an- 
iborttjes  lo  meet  me  at  tbe  depot.  A  man  on 
train  with  counterfeit  money  going  to  get  off 
at  yonr  slailon.  Tried  to  pasa  $S  of  it  at 
BokUhk  Green.  [Signed]  W.  J.  Stewart" 
As  already  slated,  00  the  arrival  ot  the  train 
at  Gallutln,  Eicb'engreen  and  his  companion, 
Newmark,  wereboib  arrested.  It  was  ciairaed 
by  plaintiff  that  they  were  pointed  out  by 
Stewart  and  tbe  conductor  of  Uie  train  lo  the 
policemen  who  made  the  arrest.  Tlie  pris- 
oners were  boih  laken  lo  tbe  city  workbooaa 
where  Newmark  was  released  upon  amurancea 
from  Eichengreen  that  tbe  former  had  nothing 
to  do  wilb  the  matter,  and  if  any  one  was 
otaltemptlnit  10  past  counterfeit  money, 
Eichengreen,  afier  much  Iroo- 
_.j  two  hours'  detention,  waa 
deposit  his  watch  and  money 
with  the  city  marBhal  as  security  tor  his  ap- 
pearance at  the  police  court  the  following  moil- 
ing. It  appears  that  do  warrant  wss  sworn 
out  against  the  defendant,  and,  therr  being  no 
proof  against  him,  he  waa,  tbe  next  day,  dis- 
charged. Thereupon  the  plaintiff  commenced 
this  suit  against  the  company  Tor  damagea  tor 
false  Imprisonment.  Oo  the  trial,  it  was  shown 
that  lh<>  (5  hill  Elcbengreen  attempted  to  pass 
at  Bowling  Green  was  counterfeit,  but  tbe  lat- 
ter testlfled  that  he  bad  no  knowledge  of  tbe 
counterfeit,— explaining  that, while  in  Bowling 
QreeD,  be  bad  boarded  wlib  one  HcLure;  that 
he  (Elcbengreen)  drew  a  draft  on  hia  house  in 
Pbltadelphia  for  %fa.  and  McLtire  had  it 
cashed  for  him  at  a  bank  in  Bowling  Green; 
that  amnne  the  hills  paid  McLure  by  the  bank, 
and  turn  eaover  t^  the  latter  to  the  plaintiff, 
was  the  95  bill  in  queation.  Stewart,  the  spe- 
cial agent  or  detective  of  tbe  company,  stated, 
on  the  Irlal,  Ibat  he   beard  Eichengreen,   tbe 

Slalntlff,  letl  Ibe  ticket  apent  at  Bowling 
reen,  when  the  liill  was  refused,  that  be  bad 
eoiten  It  from  one  of  the  tianka  al  Bowling 
Green.  It  was  insloted  on  behalf  of  the  com- 
pany that  the  arreat  of  plaintiff  waa  not  pro- 
cured by  Stewart  or  any  employee  ot  tbe  com- 
pany; but,  If  it  was,  such  act  waa  not  within 
tbe  apparent  or  real  scop»  of  "iba  agent'a  SO- 


guilty  o 
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■  thcHlty,  *nd  the  companj  to  not  liible.  In  re- 
niect  of  the  fint  proposttfoD,  there  was  evl- 
denca  tendl^  to  show  that,  on  the  arrival  of 
the  tnia  kt  OklUUn,  the  conductor  of  the  train 
pointed  out  the  plaintiff  to  the  pollcemaD, 
who  Immediately  arrested  him.  About  this 
time,  Stewart,  the  detactlve  of  the  company. 
camenpanda^d  lathe  policeman:  "Whj 
have  jou  not  arrested  the  other  oneT  There 
are  two  of  them."  And,  pointing  to  New- 
mark,  the  policeman  arrested  blm.  It  further 
appear*  tlMt  Stewart,  afler  the  arrest  of  tbeae 
partiet  at  the  depot,  Sandar  evening,  pro- 
ceeded on  hie  waj  to  NashTille,  and  sent  back 
(he  following  telegram  to  the  operator  at  Gal- 
latin, dk.-  "Let  me  know  what  tike  officers 
found  on  those  fellows.  They  tried  to  pass 
$30  at  l/oulaville  yMterday.  They  are  good 
stock  If  the  offlcera  work  ft.  They  intended 
to  work  the  town  to-night  and  get  ont  on  first 
train.  Stewart."  The  record  shows  that 
Stewart  also  returned  to  Gallatin  the  next 
momintf  to  learn,  as  he  claims,  whether  any 
coonterielt  money  had  been  found  on  the  prle- 
oners.  There  was  other  evidence  tending  to 
show  Stewart's  complicity  In  the  arrest  of  the 

fitalbtUf.  On  the  subject  of  Stewart's  antbor- 
ty  to  make  ■rreeta,  U  wss  shown  on  the  trial 
that  he  was  the  chief  of  special  agenU  or  de- 
tective* employed  by  Ibe  company.  These  de- 
tectives were  employed  for  the  purpose  of  pro- 
tecting the  property  of  the  company,  and  of 
ferreting  out  and  prosecuting  parties  guilty  of 
crimes  aKainat  the  company,  Stewurt,  it 
seem*,  had  general  Instructions  from  the  offl- 
cers  of  the  company  not  to  make  arrests  with- 
out first  consulting  the  local  attorneys  of  the 
road.  It  was  shown,  however,  that  he  was 
authorized  to  make  arrests  when  the  proof 
against  the  party  was  clear,  and  there  was  not 
time  to  consult  local  counsel,  lest  the  criminal 
mlghteacape.  The  plaintiff,  who  was  follow- 
ing the  business  of  a  drummer,  had  vlsiied 
Gallatin  on  previous  occasions,  and  was,  as 
already  stated,  well  known  to  some  of  the 
merchsinls  of  that  city,  and  by  Ihem  and  oth- 
ers proved  an  eicetlent  character  on  the  trial 
below.  The  jury  retnmed  a  verdict  In  favor 
of  plaintia  for  |I.  The  result  of  the  verdict 
Is  that  tbe  plaintiff  Is  onerated  with  ihe  pay- 
ment of  a  heavy  bill  of  costs,  since,  by  the 
terms  of  our  statute,  the  plaintiff  in  an  action 
for  false  Imprisonment  recovers  no  more  costs 
than  damages,  unless  hia  recovery  exceeds  the 
sum  of  $0.  This  verdict  praclically  absolves 
thecompanyfremall  liability,  and  upon  this 
basis  the  assignments  of  eo^i  will  be  con^d- 

Tbe  fliM  assignment  Is  that  the  court  erred 
in  refusing  plalnliff's  fourth  request.  e«..-  "If 
vou  find,  from  tbe  proof,  that  the  plainllfl  was 
Illegally  and  wrongfully  arrested  In  Qallatln, 
August  9,  1861,  and  that  his  said  arrest  was 
caused  or  procured  by  the  agents  of  the  com- 
pany while  acting  within  tbe  scope  of  their  au- 
Ibonty,  either  exprena  or  implied,  then  the 
company  would  be  responsible,  although  the 
said  agents.  In  procuring  or  causing  his  wrong- 
ful arrest,  were  exceeding  their  authority,  cir 
sciing  In  the  matter  contrary  to  iDstructlong." 
We  think  this  assignment  well  taken,  and  that 
the  Instruction  a^ed  should  have  been  given, 
especially  for  the  patpoee  of  correcting  an 
81  L.R.  A. 


afflrmaUv«  error  on  this  sabjKt  In  ttie  gSBtfal 
charge.  The  trial  Judge  bad  iDBtmclad  tba 
jury  thai,  if  Stewart  was  not:  acting  In  the 
capacity  of  a  detective  lor  tbe  compwiy, 
the  defendant  would  not  be  Uabto  nndec  aaj 
circumstances.  He  then  eontinnea-.  "But,  it 
you  find  he  was  so  acting,  yon  wIQ  next  pn>- 
ceed  to  Inquire  II  he  wa*  acting  wltUn  tke 
scope  of  tbe  authority  conferred  npoB  Um  W 
the  company,  because, If  hewasacilng  aaeatn 
detective  of  the  company,  if  be  ellthe  (Ime  was 
exceeding  his  autbority,  then  he  would  beUa- 
ble,  iDd  not  Uie  company."  Thto  instruction 
was  erroneous,  for  the  law  la  that,  if  the  agent 
la  acting  wilhln  the  scope  <^  U*  employmeat. 


directly  contrary  to  Instmctiona.  Sam  Mr. 
Wood,  in  bis  work  on  Master  and  Semnt 
(-i  807),  «ts..'  "It  Is  not  necessaiy.  tn  order  to 
ax  tbe  master's  liability,  that  tbe  aemnt 
should,  at  the  lime  of  the  Injury,  have  been 
acting  under  the  matter'B  orders  or  dtiectiona, 
or  that  tbe  master  should  know  that  the  serv- 
ant was  to  do  tbe  particular  act  that  prodaced 
tbe  injury  In  question.  It  is  enough  if  tfae  act 
was  within  the  scope  of  his  employment,  and 
if  so,  tbe  master  it  liable,  even  though  tbe 
servant  acted  wilfully,  and  In  direct  viola- 
tion of  hia  orders.  A  master  cannot  screen 
himself  from  liability  for  an  iujuty  comoaitted 
by  his  servant  within  the  line  of  hia  employ- 
ment, by  setting  up  prjvate  InatmctfoDa  or 
orders  given  by  him.  and  their  violation  bf 
the  servant.  By  putting  the  servant  in  In* 
place,  be  becomea  responsible  tor  all  hU  act* 
within  tbe  line  of  his  employment,  even  thongh 
they  are  wilful  and  directly  antagDnlstical  to 
his  order.  .  .  .  Tbe  maste'r  can  never  escape 
liability  for  an  abase  of  authority  by  Ihe  serv- 
ant: therefore,  the  question  always  Is,  wheUiec 
there  was  any  autbority.  expiess  or  Implied, 
on  the  part  of  tbe  servant  to  do  the  act."  See 
alao  Id.  §  309.  Aji^In,  the  same  author,  at 
g  290,  says :  '  'The  question  la  not  whether  tbe 
particular  act  was  authorized,  but  whether 
the  act  done  grew  out  of  the  exercise  of  an  au- 
thority which  the  master  had  conferred  upon 
tbe  servant.  In  other  words  whether  it  b  an 
incident  to  tbe  autboritr  granted,  and  done  in 
the  line  of  the  servanfa  duty."  The  author 
then  illustraiea  the  prindple  with  a  case  bear- 
ing some  analogy  to  the  case  at  bar.  "Thus," 
says  the  author.  "It  would  be  absurd  to  hold 
that  a  person  who  has  employed  a  detective  to 
discover  and  arrest  persons  committing  certain 
depredations  upon  his  property,  could  only  be 
chargeable  for  anvsts  legally  made  by  him, 
upon  the  ground  that  the  emplover  nrml  be 
preaumed  to  have  only  employea  him  to  act 
in  a  legal  manner  and  npOD  legal  grouitds. 
Having  employed  Ihe  detective  to  aiake  arrests 
at  all.  It  Intrusts  him  to  make  anyarreet  in  tbe 
line  of  bis  duty  which  he  deems  advlsaUe,  and 
if  he  makes  an  illegal  en  improper  arreat  the 
employer  Is  responsible  tberefor.  Thus,  in  tbe 
Indisnacaseol  SsfiiitviOe  AT.B.R.  Co.  v.  Me- 
Ku.  96  Ind.  519,  50  Am.  Rep.  103,  tberaibvad 
comoany  employed  a  detective  to  detect,  ar- 
rest, and  prosecute  peraous  who  unlawfully 
obstructed  lu  railway;  and,  in  the  performance 
of  his  duties,  he,  without  legal  autbority,  a~ 
rested  the  plaintiff,  who  v ' 
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I   beld   the   company   ' 


Co.  »0N.  Y.  17,  43  Am.  Rep.  141;  Vfilliamt 
T,  Ptanurt'Int.  Co.  57  fAita.  75S.  84  Am.  R«p. 
494;  So/  T.  G«a(  Northern  B.  Co.  30  L.  J. 
Q.  B.  148: 1  Am.  &,  En^.  Edc.  Lan,  p.  415, 
noteS:  CantrellY.  Colaell.3  Rea6,  ill;  Bvam 
T.  MeGuin,  Id.  580;  JMAJ  t.  OtUnviUt,  14 
Lea.  IBl. 

The  record  dbcliMM  that  Stewart,  the  spe- 
clal  af;ent  or  deteclive  of  defendant  companf, 
was  employed  to  look  after  any  Irregularities 
that  be  saw  oa  the  line  of  the  rood  ordlmioos, 
iDTeatigate  caws  of  robbery,  obstruclioaa  od 
the  track,  and  crimes  against  the  company; 
that,  when  a  depredation  of  any  character  had 
been  commttted,  it  was  in  the  line  of  his  dntj 
to  loveaciKBte  it  tboiouEbly,  ^t  all  Ibe  infor- 
matioD  be  conld  about  it  in  his  own  way,  and 
then  go  to  the  company's  ailomey,  and  take 
advice  in  respect  of  the  proper  course  to  pur- 
sue. But  there  was  also  erldence  tending  to 
show  Ihat,  if  [he  detective  caught  parties  Id 
the  act  of  breaking  into  a  depot,  or  breaking 
into  a  car,  or  placlDg  obatructlons  on  tbe  track, 
or  doing  any  kindred  act,  when  there  was  not 
Ume  to  consult  anybody,  and  the  party  might 
eacape,  then  be  would  naTearigbt  to  make  ao 
arrest.  So  It  li  obvious,  from  thla  evidence, 
that  thla  detective  was  especially  charged  with 
the  apprehendoQ  uid  prosecution  oT  pattlea 


duty  of  tbe  agent  to  consult  tbe  local  attorney 
before  making  an  arrMt,  It  la  shown  that,  in 
certain  emergencies,  the  autboritj  ot  the  agent 
to  make  an  aneat  without  such  consultation 
was  rec<walied.  The  allempi  to  pass  a  coun- 
terfeit bill  apon  die  ticket  agent  was  certainly 
an  oOenae  agdnst  the  company,  and,  having 
been  committed  In  the  preaenee  of  Ibis  de- 
tective, the  right  to  arrest  or  procure  the  ar- 
rest of  the  guilty  part;  may  fairly  be  said  to 
have  been  In  tbe  line  of  bia  employment,  and 
within  the  autboriiy  conferred  upon  him. 
But  the  agent  was  bound,  at  tbe  peril  of  the 
company,  to  know  that  tbe  accused  party  was 
In  the  act  of  committing  a  crime,  and  not  io- 
Docenlly  passing  the  bill,  and  not  himself  the 
vicdm  of  tbe  counterfeit.  The  record  dis- 
closes that  this  detective  was  in  the  habit  of 
exceeding  hie  authority  in  making  arrests,  and 
this  fact  was  known  to  the  company.  In  No- 
vember, 1888,  he  arrested  two  persons  at  Bir- 
mingham, and  had  them  lodged  In  Jail,  Mr. 
Harrabam,  at  that  time  general  manager  of 
tbe  company,  wrote  him,  mc.;  "Tou  must 
be  ?ery  careful  hereafter,  and  not  make  any 
arrest  without  flrst  consulting  our  attorneys, 
and  getting  their  opinion  as  to  the  company's 
—     I  would  rather  that  the  arrest  diould 


not  be  made  than  (bat  tbecompany  aboald  get 

into  trouble  over  having  made  an  artest  wiut- 

it  being  able  to  establlah  a  case  against  tbe 


partv  or  partlea  arreeted.  Please  bear  thia  In 
mind  In  future."  Tbis  leUer  serves  to  fllus- 
irate  the  character  of  Stewart's  employment, 
and  the  manner  In  which  he  ezerclsed  his  au- 
thority, and  also  Axes  knowledge  of  that  fact 
upon  the  company.  We  are  therefore  of 
SI  L.  &  A.  4 


opinion  tbe  circuit  judge  erred  in  refotlDg  the 
instruction  asked. 

Asslgbmenls  ot  error  are  also  made  upon 
certain  instructloDS  given  the  jury  at  the  ro- 
quest  ot  defendant's  counsel.  The  first  in- 
struction was,  ™..-  "If  Stewart  simply  tele- 
graphed the  operator  to  nollty  the  police  that 
a  man  was  on  train  who  bad  passed  or  at- 
tempted to  pass  counterfeit  money,  tben  that 
.would  not  authorize  the  police  to  arrest  him, 
unless  be  was  directed  to  do  ao  by  an  agent 
who  had  authority  to  act  in  such  a  matter." 
This  instruction  in  tbe  opinion  of  the  court, 
was  misleading,  since  it  doee  not  give  the  en- 
tire import  or  the  telegram,  'tbei  message 
from  Stewart,  It  will  be  remembered,  begins, 
vH..-  "Tell  your  police  authoriiieBto  meet  me 
at  the  depot.  And  there  was  eHilence  tend- 
ing to  show  that,  upon  ibearrivalof  the  train, 
Stewart  and  the  conductor  pointed  out  the  two 
suspects  to  the  policemen.  Again,  tbe  In- 
struction is  erroneons,  In  ihat  the  liability  lA 
ttae.compsny  for  tbe  srresl  Is  made  to  depend 
upon  the  order  or  direction  of  the  agent,  when 
tbecompany  would  be  equally  liable  it  the 
'agent  procured  tbe  arrest,  or  set  in  motion  the 
machioeiy  by  which  the  arrest  was  made,  al- 
though not  exprsHly  ofdering  or  directing  iL 
For  the  Mune  reason,  we  think  tbe  following 
Instruction,  submitted  to  the  Jury  at  tbe  re- 
qnest  of  defendant's  oonnael,  was  alio  mtslead- 
mg,  to  wit:  "If  W.  J.  Blewart  was  ordered 
by  his  employer  not  to  arrest  parties,  but  to. 
report  the  same  to  the  railroad  authorities,  un- 
less In  an  urgent  case  of  wrong  to  the  com- 
pany,and  tf^cbengreen  simply  offered  to  pasa 
a  counterfeit  bill  at  Bowling  Qreen,  then,  un- 
less said  Stewart  (»dered  hu  arrest,  or  swore 
oot  a  warrant  against  the  plaintiff,  the  defend- 
ant would  not  be  liable  la  this  case. "  For  the 
same  reason,  the  ninth  request  of  defendant's 
counsel  should  not  have  been  given  in  charge 
to  the  jury.  In  this  latter  Inatructloa,  the 
court  sets  out  the  telegram  sent  by  Stewart  K 


rest,  unless  Stewart  orsomeoneof  defondant'i 
employees  ordered  It.  It  Is  not  necessary  Ihat 
tbe  arrest  of  plalutlff  should  have  been  ez- 

Ereasly  ordered  by  any  agent  of  the  company; 
ut.  It  it  appear  that  11  was  procured  by  any 
Tut  of  tbe  company,  acting  within  the  acopt 
his  employmcDt,  (he  ccwnpany  would  bt 
liable. 

It  is  also  assigned  as  error  that  the  drcnll 
judge,  In  explaining  the  measure  of  damages, 
used  this  expression,  eu.;  "Tou  will  consider 
these  things  upon  the  question  of  damages.  If 
you  ever  get  to  that  point,"  etc  It  Is  objected 
that  this  eipreadon  was  improper,  sinceil  was 
calculated  to  convey  to  tlu  mind  of  the  Jury 
the  Impression  that.  In  the  opinion  of  the 
court,  tAere  would  be  difBculty  on  the  part  of 
the  Jury  In  reaching  the asseasment  of  damagea. 
But  we  do  not  feel  called  upon  to  determine 
thla  queatiiNi,  tx  other  errors  tidgned,  as  they 
may  not  arise  on  a  new  trial  In  uie  objection- 
able form  in  which  they  are  now  presented, 

Th»  Jtulgmtnt  it  nvvnai,  and  tna  caoM  ifr 
manded  for  a  new  triaL 
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a  FASKER  et  at.. 


1.  Ifoansar  of  tlia  franrWrtr  of  »  «a^ 
pormtlon,  and  the  lole  proprletnnbti)  of  mil  lU 
eapttal  atoofc,  will  not  coutltute  ■  dtaBolnUon  ol 
Ott  GorponUon  without  a  Judtelal  adjndloatloii 
tb«reor. 

«  of  m  eorpontitioii  or  Ita 


lerMund  of  ItsdlMolutlonoTtoTfelt- 


intll  diwolutloti  It 


8*   A  Bola  atooktaoldMr  of 

hai  no  title,  legal  or  equitable,  to  Ita  piopertr 
wbloh  be  nn  oonrer  Iv  a  deed  in  hli  own  name. 
4.  a  II  Mil  J  nil  llm  liiiiibB  uTm  inii|iiii  ■ 
Ham  Is  not  noeeoaai7  u>  yf  a  Tenilee  of 
rtaiMot  itotic  with  all  tbe  title  wblob  tbe  reo- 
dorbad  notwiUMtuuHng  apcoTliilati  In  thectur- 
tworbr-lawaUiatno  tranafer  aliBll  be  oomplsM 


eaodlUonlqrtbaddayot  ibeotber. 
6>  TlM  dofBo—  of  nanry  eftoaot  be  art 
V,p  br  an  ■— It II III  for  oertaln  oredltoia 
■monc  wbom  It  not  Included  the  one  clalminB 
tbe  oaorlona  debt,  wbere  tbe  aiatgnee  bae  no 
pKvart;  ebarmable  witb  tbe  paiment  of  that 
debt  In  coninton  with  otheta,  and  tbe  mmk  oom- 
1ns  to  bla  will  not  be  a&eeted  by  tbe  tact  tbat 


T.     BOFTlMef 

weie  un  eleolei 
eotporatlon  wblohbaa  been  defunot  toreeTeral 
Tcara.  and  one  of  wbom  bw  dalmed  to  be  t' 
Mle  Mookbolder  and  owner  of  tbe  aanta  wbe 
tbe;  appear  and  anawer  In  a  tutt  to  wind  up : 
•Oaln,  miut  be  revarded  ai  haTiog  been  made 
<a  Uwm  oflUilallr  •■  well  m  IndlvIdUBlly. 

(TebraaryZK  Ut&) 

APPEAL  b7  defendantsWebtter  at  oL,  from 
a  decree  ot  the  Conrt  of  Chancery  Ap- 
peali  modifying  a  decree  of  the  Cbuaotij 
Couit  for  Maury  County  Id  a  proceeding  to 
annul  a  trust  deed  glfenby  defendant  corpois^ 
tlon  and  to  diaeoWe  and  wind  up  tbe  corponi- 
tSoD;  Webster  and  the  beneflclarlee  under  Ibe 
liiift  deed  appealing  from  m  much  of  the  de- 
cree M  held  Inat  the  corporalion  wbb  not  dU' 
•olTed,  tbat  the  holders  of  Mock  were  not 
barred  by  laches  from  entordug  their  claimi, 
■Dd  that  Ihe  Inisl  deed  ifan  not  binding,  and 
from  BO  much  of  the  decree  sa  refused  to  reduce 
Ihe  clalmi  of  Ibe  Second  National  Bank  and  S. 
W.   Warfleld  (or  luury.      MoMJUd   ana  af- 

The  facta  are  slated  la  the  ojrfnloo. 
Mr.  E,  H.  H»teliar,  for  appellanla: 
The  power  ot  building,  equipping,  and  oper- 
■ting  the  opera  house,  embodiea  In  the  charier 


Hon.— Ai  to  Ibe  sole  ownenblp  ot  the  atoek  ot 
a  corporation,  see  not*  to  LoutsTllle  Bkc.  Co.  t. 
nMnman  Bros. « (X.  (Er^  Ifl  L.  B.  A.  (St. 
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of  tbe  Bethel  Hoiel  Company,  wsa  sbsoloielj 
*otd. 

et  r.  MoAMn.  12  Lea,  07;  MID.  *  T. 
Code.  %%  lT05~]S0a 

When  Lodu*  Frietson  became  tbe  ac^ 
.  rner  of  all  the  stock  of  Ibb  corporattoo  it 
became  dlvolved. 

BtOma  Of*  Oate,  3  Bland.  Ch.  446;  Wait. 
IniolTenlCoip.  %%  BAS,870,  S85. 

Tbereeolutioo  of  llqaidatioD  and  the  sale  of 
■U  the  hotel  property  irorked  a  dlnolotioa  of 
the  corporation  also. 

8les  T.  Bloffm.  19  Johns  406,  10  Am.  I>te. 
278;  Jamet  y.  Woodruff,  10  Paige,  541;  Brwa 

Ptatt.  80  N.  T.  87B;  Waft,  luaolTciit  Corp. 

082. 

Complainants  were  not  atockboldera.  lliey 
held  the  stock  simply  as  collaterals  and  upoa 
'^a  back  of  each  ceillflcate  waa  the  followbg: 
"TniDsferrable  only  in  person  or^iy  attoraer, 
n  the  books  of  the  company,  upon  the  sor- 
Bnder  ot  this  oertiflcale."  This  stlpulatioB 
upon  the  back  of  tbe  certiOcate  of  tbe  stock 
—  the  regulation  l>y  the  oonpanjof  the  man 
in  which  alone  transtos  could  be  made, 
and  was  actual  notice,  to  every  one  Into  wboet 
hand*  tbe  stock  came,  of  the  ooly  method  ot 
transfer  recognized  as  valid. 

Hill.  A  V.  Code,  g  1700.  snbaec  8. 

Tbe  complainants  as  collateral  holders  at 
the  stock  are  barred  by  limitations  and  by 
their  laches  In  enforcing  whatever.  If  any. 
rights  they  had  by  virtue  of  such  boldioga, 
VigitanliMu  et  -non  dormientibtu  Jura  aubttni- 
%1U. 

AVrnhatn   v.  Ordaav,  168  U.  8.  418.  30  L 

ed.  1086i  Bart«r  v.  TWAiff,  156  U.  S.  448.  SB 

L.  ed.  IMS;  Sver*  v.  Wattan,  106  U.    8.  5ZT, 

L.  ed.  020:  AUop  t.  ROer,  160  U.   8.  4W, 

89  L.  ed.  222. 

Creditors  whose  ctaimB  are  infected  with  the 
vice  ot  usury  do  not  come  Into  court  with 
clean  haods.  A  court  ot  equity  will  leave 
these  usurious  creditors  Jast  where  It  found 
them  unless  they  will  do  equity  in  regard  to 
tbe  claims  which  they  are  asking  the  court  lo 
enforce  for  tb«n. 

1  Btory,  Eq.  Jur.  g  801;  (hrbg  v.  Bean^  44 
Ho.  8T8i  FirMt  Nat.  Bank  v.  8tavffer.  1  Fed. 
Rep.  187;  GvthrU  v.  Reid.  lOT  Pa.  Hll;  Johu- 
tton  T.  Latker  Heal  Eitate  At»e.  2  Tex.  dv. 
App.  4S4;  iMeat  v.  Qowmmtnt  Nat.  BntUt.  78 
Pa.  888,  21  Am.  Hep.  17-  OmtIuU  t.  Firm 
Nat.  BanJc.  83  Pa.  400.  See  also  l^dtter  v. 
Mt.  Sterling  Nat.  Batik.  04  Ky.  281. 

llttrr*.  W.  J.  Wobrter  and  nsnrMi  tt 
Padgett  also  for  appellants. 

MtMTt.  O.  T.  Bnfrhea,  FneeeU  * 
Wllkea.  W.  &  Flomlug,  Jr^  Oi«bImit 
*  Harka,  and  ^oha  T.  WIUUmsoD  for 
complainants. 

Br»dfi>rd.  Special  Judge,  dellvand  the 
opinion  ot  the  court: 

On  the  24th  day  of  Hay.  1880.  P.  C.  Bethel. 
W.  D.  Bethel,  Ludua  Friersoo,  Eugrat  'PA- 
low,  J.  H.  Uayei,  and  L.  W.  Black  became 
incorporated,  under  the  laws  of  the  rtate  of 


cbarier.  was  tbe  eiei^on,  fumiahlng,  and  op- 
eralion  ot  an  hotel  in  the  town  ot  Cotniabia. 
Tenn. :  the  hotel   bnlldlDg  to  iecliida  store- 


..CoeH^lc 


1SU8. 


Farkbk  v.  Bethel  Hotel  Co. 


TOI 


honsM  ud  a  coocert  hall.  The  charter  waa 
taken  out  under  chapter  142  ol  the  Act)  of 
1876,  aod  la  In  the  form  prescHbed  for  hotel 
oompantei,  eicepi  that  worda  were  added  au- 

hormng  it  to  build  and  owa  aiorehousea  and 
a  conceit  hall.  The  corporation  was  dulj  and 
repilarlT  ocKanlccd,  wlih  a  capital  atock  of 
9100.006,  dTvided  into  ibarei  of   9BO  each. 

A.fter  Its  organlzatlcn  the  building  contem- 
plated bf  the  charter  «m  erected  on  a  lot 
owned  by  the  corporation.  The  building  waa 
ao  deaigned  and  conitmcted  that  the  part  used 
(or  hotel  purpowa  was  on  the  second  floor, 
With  an  entrance  on  the  first  floor.  The  stores 
were  on  the  first  floor,  under  that  part  of  the 
building  need  as  an  hotel;  but  the  precise  lit- 
nation  of  tbe  concert  hall,  or,  as  it  it  called, 
tbe  "opera  hou»e,"(ioes  not  appear.  Tbe  cor- 
poration occupied  and  need  tbe  building,  or 
leaied  It,  or  boib,  from  the  date  of  Ita  comple- 
tion until  September  1,  1886.  On  that  date 
the  Betbel  Hotel  CompaDf  and  Lndus  Prler- 
•on,  for  tbe  eooddeTatfon  of  (2!,G00,  payable 
in  ten  annual  Instalmenta,   evldeoced  bj  tbe 


«  of  tbe  purcbiMrs,  coDvejed  to  Hayes  ft 
iBon  rertun  parte  of  the  building,  particu- 
larly described,  which  were  designated  as  I 


"hotel  proper"  pirtofaald building,  including 
the  part  from  the  second  floor  up,  and  all  appur- 
tenances and  prlyileges  Inddeut  thereto.  Tbe 
deed  to  Hayes  A  Dodaoo  was  signed,  "  Bethel 
Hotel  Company:  W.  D.  Bethel,  President; 
Lucius  Frieison,  Secy.  A  Treaa, ;  and  Ludne 
Frierson,"  The  sale  and  couTeyanceto  Hayes 
A  Dodson  were  authorized  by  ibe  stockboldera 
of  the  corporation  at  a  meeting  held  shortly 
before,  at  which  a  majority,  but  not  all,  of  the 
atockholders  were  present  or  represented. 
This  meeting  was  the  lasteTer  held  by  the 
stockholders  of  the  Bethel  Hotel  Company. 
At  the  Ume  the  tale  aforesaid  was  made  to 
Mayes  &  Dodson,  and  at  tbe  date  of  the  meet- 
ing of  the  BiQCkhDldere  which  authorized  It, 
the  great  majority  of  tbe  stock  of  tbe  corpora- 
tion waa  owned  by  Lucius  Frierson  and  by  W. 
D.  Bethel,  IndiviauBllr  and  as  administrator 
of  tbe  estate  of  P.  0.  Bethel,  deceased.  Tbe 
holdings  of  FiiereoD  amounted  to  |S4,000,  or 
thereabouts,  and  those  of  Bethel  to  tSI.OOO, 
On  the  28tb  day  of  August,  1886,  Frierson 
purchased  from  Bethel  all  tbe  stock  held  aed 
owned  by  him  IndlvldnaUy  and  ai  administra- 
tor. Some  time,  either  before  or  after  the  pur- 
chase of  the  stock  from  Betbel, — tt  does  not 
appear  which, — he  acquired  such  of  the  stock 
as  was  not  owned  by  mm  and  Bethel,  and  thus 
became  the  owner  of  the  entire  capital  stock  of 
the  corporation.  The  consideration  Frierson 
paid  and  agreed  (0  pay  Bethel  for  said  981,000 
of  stock  was  the  following:  Tbe  transfer  and 
aasignmenl  to  Bethel  of  tbe  Hayes  A  Dodeon 
notes  payable  to  the  Bethel  Hotel  Company, 
aggregating  $22,000;  notes  of  HcBwen  &  Dale 


■ecnre  the  payniMit  of  Prleraon'a  notes  and  the 
UcEwen  A  Dale  notes,  and  guarantee  the  in- 
dorsement of  Frierson  and  the  Betbel  Hotel 
Company  on  tbe  Mayoa  A  Dodson  notes,  the 
atock  waa  left  In  tbe  pOMeasion  of  Bethel,  to 
whom  waa  reserved  "all  the  power  usual  to 
■ticb  a  pledge  In  the  case  of  default  in  payment 
and  saUafactlon  of  laid  note*."  The  contract 
n  L.  R.  A. 


In  September,  1888,  Immediately  after  the  b»__ 
to  Mayes  A  DnAeoa,  and  the  stockboldera' 
meeting  authorising  It,  Frierson  took  posse*- 
sion  of  the  residne  of  the  properly  of  the  car> 
poratioD,  and  used  and  treated  it  as  bia  own. 
He  leaied  it,  collected  the  rente,  used  them  for 
hla  own  parpoaee.  and  accounted  t 


any  one,  until  January.  1803,  when  it  was  cc  _ 
veyed  la  trust  to  defendant  W.  J.  Webster,  as 
will  hereafter  appear.  During  this  long  period 
□f  aeren  yean,  tbe  corporation  slept,  or  waa 
dead,  as  will  be  hereafter  determined.  No 
meetings  of  the  stockholders  and  directors 
were  held,  no  ofOcers  were  elected,  and  no 
business  seems  to  have  been  transacted  by  the 
corporation.  The  explanation  of  this  anom- 
alous condition  of  waWrs  will  be  found  In  the 
claim  made  by  Lucius  Frierson  that  the  cor- 
poration had  ceased  to  exist  after  he  had  ac- 
quired alt  Its  stock,  and  that  he  became  and 


stockholders,  at  the  meeting  which  aulfaoriied 
the  sale  to  Hayes  ft  Dodson,  that  the  corpora- 
tion would  go  Into  llquidaiion.  and  that  he,  aa 
tbe  owner  of  all  its  stock,  would  become  the 


Frierson  appears  to  have  been  an  active 
trading  man.  His  business  required  tbe  use 
of  considerable  money,  and  he  was  compelled 
to  borrow  larsely  from  others.  Both  before 
and  after  tbe  dale  of  the  alleged  resolution  of 
the  board  of  dirsciorg  putting  the  corporation 
into  tlqnlilatlon.  he  made  a  large  number  of 
loans  from  divers  persons.  To  secure  these 
loans  he  used  as  collat«ral  his  stock  in  the 
Bethel  Hotel  Company.  On  May  8, 1883,  be 
borrowed  from  J.  H.  Hayes,  trustee  for  Mrs. 
Annie  Jackaoa  aed  her  children,  94.000,  eie- 
cuting  his  note  therefor,  and  depositing^  as  col- 
lateral to  secure  the  same.  100  share*  of  Betbel 
Hotel  Company  stock.  The  note  was  anbse- 
quently  renewed,  and  40  shares  more  of  the 
stock  were  added  as  collateral.  This  note,  with 
the  collateral  (140  shares)  attached,  came  into 
the  bands  of  O.  T.  Hughes,  who  succeeded 
Hayes  as  trustee.  Tbe  ^cond  National  Bank 
loaned  Frierson  tS,000  on  tbe  2d  day  of  Au- 
gust. 1682.  taking  his  note  for  that  amount, 
with  $e.000  of  tbe  stock  of  the  Bethel  Hotel 
Company  attacbedas  collateral.  This  loan  was 
renewed  nine  different  timet.  At  tbe  date  of 
tbe  last  renewal.  December  81. 18ST,  it  wa*  in- . 
creaaed  to  $6,000.  The  Increased  loan  was  re- 
newed from  time  to  time,  until  It  was  taken  up 
on  December  88.  ]8»1.  by  A.  N.  Aiken  and  W. 
M.  Hayes,  who,  at  Frieraon's  request,  and  for 
his  accommodation,  eiecuied  four  notes,  three 
of  which  were  for  $2,000  each,  and  one  for  $826 
(tbe  latter  being  for  Interest  and  discount),  pay- 
able to  Friersoo's  order,  which  notea  were  de- 
livered to  the  baok.  The  hotel  compfuy  stock 
on  the  orisinal  loan  was  retained  as  collateral 
on  ^enewnolea  executed  by  Aiken  and  Huyea. 
It  may  as  well  be  stated  here  that  tliete  note* 
were  renewed  from  time  to  time,  and  flnatly,  on 
February  10,  ]898,  some  payments  having  been 
made  by  Aiken,  Hayes  and  Aiken  executed 
their  three  notes,  two  of  tbem  being  for  $2,000 
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mch,  and  one  for  fl.TOO-  J-  Hlllon  Parker 
made  Piieraon  a  loan  In  October,  1398,  aod 
took  a«  security  100  sbarea  of  the  bntel  com- 
pany stock.  PajmeotB  nere  made  b;  Friergon, 
and  It  was  reduced  to  $1,094.81,  and  a  uote 
was  erecuted  for  tbat  amouat  on  November 
22,  It^I,  wltb  tbe  stock  atiacbed.  Hre.  B.  B. 
Francia  loaned  Frfersoo  (4,000  on  Noietnber 
1,  11188.  This  loan  was  secured  b;  collateral 
of  some  kiad,  but  what  it  was  fs  not  sbown. 
la  October,  1884,  FrieTSOD  aubelltuled  for  tbe 
ori^ual  security  100  sbarea  of  Bethel  Hoiel 
Company  stock.  There  were  several  pajmeoia 
on  and  renewalsof  tblsloao,  Tbe  last  nnie  \n 
renewal  executed  by  Frleraon  was  for  |2,T8T. 
dated  April  31,  1891.  Tbe  hotel  slock,  100 
aharea,  was  attached  as  security.  On  the  14tb 
day  of  April.  1693,  Mrs.  Francis  recovered  a 
Judiiment  on  said  note  in  tbe  chancery  court 
of  Haury  county  for  f3.901.33,  and  an  order 
for  sale  of  the  stock.  Tbe  order  of  aale  was 
not  executed.  J.  W.  Frlereon,  Jr.,  fs  the  ad- 
ministrator of  tbe  estate  of  Mra,  E.  K.  Mayee. 
He  dlBCOTcred,  after  qualifying,  a  note  of 
Lucius  Prienon  for  |1.T50,  dated  April  S, 
188«.  payable  to  Mrs.  Muyex.  with  40  sbarea 
of  Bethel  Hotel  Company  atock,  attached  as 
coltalcral.  A  new  note  wm  executed  and  de- 
livered by  Lucius  Friersnn  to  ibe  admlnts- 
Iraior.  April  0.  18B3,  for|1.890.  wltb  tbe  same 
Rtciirity.  W.B.  Wilson  holds  a  nole  of  Frleraon 
for  $1,700,  dated  April  — ,  1891,  for  money 
loaned.  Be  bolds  as  Kcurlly  80  abarea  of  tbe 
liniel  compaDV  atock.  This  note  la  In  renewal 
of  one  made  In  1S8S.  On  Februarr  10,  1891, 
Waller  Steele  loaned  Frierson  (3.600,  Ukiog 
his  note  therefor.  To  secure  this  note.  Frier- 
son  pledged  GO  shares  ot  tbe  hotel  company 
stock.  On  July  1,  1891,  Frieraon  reduced 
the  note,  by  payment,  lo  11.600. 

On  the  ISih  day  Of  January,  1893,  Lndus 
Frierson  conveyed  by  deed,  to  defendant  W. 
J.  Webster,  tbe  real  eatate  owned  by  the  Bethel 
Hotel  Company;  and  the  stock  of  that  com- 

¥iny  purchased  by  him  from  W,  D.  Bethel. 
be  purpose  of  a^d  deed  waa  " ■"-- 


payment  of  certain  debta  owioB  by  said  Frier- 
snn  to  aundrr  parties,  aggreeatlng  about  %i!i  ■ 
OOO.    Oneofhiscredltora,  W.C.  wooten, 


prufcrred  to  the  amount  of  tS,000.  but  the 
c.ilier  credltora  were  to  be  paid  pro  rata.  Tbe 
<lt'ed  directed  Webster  to  take  immediate  pos- 
session of  the  property,  collect  the  rents,  sell 
ilie  property,  and  apply  the  proceeds  to  the 
payment  of  the  debts  named,  in  the  order 
ataied.  Webster  accepted  tbe  trust,  and  took 
possession  of  the  property  conveyed.  None  of 
tbe  creditors  of  Frieraon  who  had  loaned  him 
money  on  the  atock  of  the  Bethel  Botel  Com- 
pany were  provided  for  in  the  deed  of  trust, 
eicept  Aiken  and  Wilson,  and  they  only  In 

Sirt.  On  tbe  STtb  day  of  Aueust.  18B2,  J. 
ilton  Parker,  and  the  others  of  said  credit- 
ors, Qled  the  original  bill  In  thia  cause  against 
tbe  Bethel  Hotel  Company,  Lucius  Frierson, 
W  J.  Webster,  trustee,  and  tbe  creditors  pro- 
vided for  in  the  deed  of  trust,  except  Aiken 
and  Wilson.  The  purpoee  of  the  bill  was  to 
annul  thetrust  deed  to  Webater,  have  the  cor- 
poration diseolved  and  wound  up,  its  properly  I 
sold,  and  the  proceeds  distributed  among  the  , 
holders  of  Its  Block  as  thw  were  entitled.  The 
bill  charged  that  Luclua  Frierson  had  no  other 
8tL.R.A. 


Interest  Id  the  property  of  Uiecorpor*tloatliaa 
aa  a  atockholder;  that  the  legal  Utle  thereto 
was  vested  in  tbe  corporation,  and  bad  net 
tteen  deveeied  by  tbe  conveyance  to  defendaai 
Webster;  that  they  are  not  disposed  to  diainrb 


be  equally  distributed  am  on  ^  thehoidereoftbe 
stock  in  Ibe  CO  moral  I  on,  orifaal  the  9at,00a(tf 
stock  sold  W  W.  D.  Bethel  to  Frierson.  aad 
retained  bj  him  aa  security,  sbould,  upon  an 
adjustment  of  the  equities  among  the  atock- 
holders.  and  tbe  final  winding  yp  of  tbe  aSain 
of  tbe  corporation,  stand  charged  with  the 
amount  thereof.  It  waa  further  chareed  thai 
since  Lucius  Frierson  bad  purchased  all  ths 
stock  In  tbe  corporation,  ana  become  the  sole 
owner  thereof,  and  there  had  be«n  no  meeting 
of  stockholders,  and  tbe  directors  bad  parted 
with  their  stock  and  cea»ed  to  act,  Ibe  corpo- 
ration ought  to  bedlsBoWed.  ita  affairs  waand 
up,  ita  property  sold,  and  the  proceeds  dlsulb- 
uTed.  Complainants  also  charged  that,  by 
virtue  of  the  transfer  to  them  by  XiUduante'- 
Bon  of  Ibe  stock  severally  held  by  Ibem  aa  se- 
curity, title  thereto  waa  vested  fn  Ibem.  aad 
tlist  they  were  entitled  lo  receive  all  flDmaaiid 
divldeotls  tbst  may  be  paid  or  become  due  oa 
account  of  said  stock,  as  fully  as  though  tlin 
were  the  abaolule  ownera  thereof,  to  the  end 
ibat  the  several  debta  owing  to  them  hy  mU 
Frierson,  and  tor  the  serunly  of  which  said 
stock  was  hypothecated,  should  be  paid.  Com- 
plainants state  that  they  make  no  objectlcm  to 
the  transfer  of  the  $61,000  of  stock  by  Betbd 
to  Frierson.  but  Insist  that  the  coDvejaiios 


as  a  stock  holds 

Defendant  Webster,  as  trustee,  and  on  be- 
half of  the  beneficiariea  nsmed  In  th«  tnut 
deed,  answered  tbe  bill.  He  sen  the  Belbd 
Hotel  Company  erected  the  buildloK  knowji  aa 
tbe  "Bethel  Hotel,"  and  owned  ana  omtated 
It  until  September  1,  1886.  when  part  of  it  was 
ao!d  toHayesft  Dodson;  that  Lucius F^erne 
owned  at  that  time  all  tbe  slock  in  the  com- 
pany, except  the  sharea  of  the  Bethel^  which 
he  then  purchased;  that  at  that  time  the  cor- 
poration went  Into  liquidation,  and  ceaaed  to 
transact  any  corporate  buslueaai  that,  upon 
becoming  sole  owner  of  all  the  capital  atock, 
he  became  tbe  equitable  owner  of  the  com- 
pany's property  and  assets,  took  cbarg«  of  it 
as  his  own,  gave  it  In  for  taxes  In  hla  own 
name,  and  continued  to  bold  it  aa  ids  owe. 
advercely  to  all  Ibe  world,  until  he  conveyed  It 
lo  defendant  Webster.  It  U  Insiated  that  all 
transfers,  aseignments,  and  pledgee  of  ^tock 
made  by  Frierson  after  September  1,  1885,  tbe 
dale  of  the  sale  (o  Hayeea  Dodson,  andof  tbe 
"liquidalion"  of  Uie  corporation,  were  Toid. 
As  10  the  iransfera  and  assignments  ot  stock 
made  before  that  data.  It  is  not  claimed  that 
they  were  llleKal ;  but  it  la  averred  that  the 
aselgns  and  holden  thereof  are  estopped  to  aa- 
sert  any  right  in  the  corporate  property  con- 
veyed to  Webster,  and  are  barrad  of  anj  re- 
covery or  relief,  becsuae  of  long  dela^  aad 
laches  In  asserting  or  claiming  their  righta 
The  statntea  of  Itmliatlona  of  dz  and  seves 
years  are  pleaded  and  relted  on.    LuctnaFrln 
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■on  also  ancwered  tha  bllL  His  answer  li  nib- 
■tantislly  the  wme  u  tbat  ot  bin  codefendant 
fVelwter.  Be  saji  tbal  Id  Sepiember.  1S85,  be 
became  the  owner  of  Ihe  stock  of  Ibe  Betbel 
Hotel  Company,  and  tbat  It  was  intended  and 
aereed,  wben  part  of  the  properlj  was  iold  lo 
Mayes  ft  Dodson,  that  the  company  abonld  go 
into  liquidatloD,  and  tbat  be  sbould  be  tbe 
owner  of  tbe  residue  doI  sold,  and  tbat  tbere- 
After  be  gave  It  In  for  taxes  in  bis  own  name. 
He  admits  that  be  pledged  some  of  bis  stock 
kfter  (bat  date,  but  savs  he  thought  tbe  sbnres 
BO  pledged  represented  shares  or  inlere«U  io  tbe 
property  of  tbe  corporaitoD.  W.  D.  Betbel 
ftbo  filed  an  answer.  The  suhatance  of  it  la 
that  tbere  waa  a  balance  of  $1,840  due  bim 
from  Frierson  on  tbe  purchase  of  the  $81,000 
of  Mock,  and  tbat  ha  holds  It  as  security  tor 
Mid  balance. 

Pending  Ibe  cause,  and  before  flnal  decree, 
the  following  itlpnlatlon  was  entered  of  rec- 
ord, ni. :  "  In  tbts  cause  It  Is  agreed  that  tbe 
caae  sball.be  tried  as  if  Wm.  J.  Webster, 
trnstee,  acd  the  creditors  represented  Id  tbe 
deed  of  trust  from  Lucius  Frierson  to  Wm. 
Webster,  bad  filed  a  cross  bill  as  of  Ibis  di 
against  tbe  Becond  National  Bank.  J.  Milton 
Parker,  and  8.  W,  Wsrfleld,  Individually  and 
as  administraiur  of  Mrs.  Francis,  and  all  other 
complalnanis,  setting  out  and  claiming  credit, 
and  to  recoTcr  uaurr,  as  pointed  out  and  in- 
dicated In  the  depositions  of  B.  W.  Warfleld, 
Geo.  Childress,  J.  H.  Parker,  and  olber  com- 
plalnanls,  and  (hat  It  abatl  be  taken  as  If 
aoawered,  and  all  the  equities  denied,  and  the 
plea  ot  tbe  statute  of  llmliationa  and  all  other 
defenses  made,  but  shall  be  determined  on  tbe 
proof  and  facts  as  dereloped  In  the  record, 
without  the  necesaiiy  of  filing  a  cross  bill  and 
answer  thereto;  this  course  being  taken  to 
facilitate  tbe  trial  of  the  cause  at  this  term  on 
Its  merits."  During  (be  progressof  the  cause, 
Mrs.  a,  B.  Francis,  one  ot  the  complainants, 
died,  and  the  cause  was  revived  in  the  name 
of  B.  W,  WarQeld,beradniinlstrator;and,the 
Second  National  Bank  having  sus|>ended  and' 
gone  Into  liquidailoD,  tbe  original  bill  was 
■mended  so  as  to  make  Its  receiver,  John  T. 
Wllllnmson,  a  party  complainant.  Several 
Other  amendmeDtS  were  nude,  not  neceMary 
to  be  mentioned. 

Tbe  chancellor  decreed  that  tbe  Betbel  Hotel 
Company  waa  not  dlxsolved  by  the  sale  of  the 
property  lo  Mayes  &  Dodson.  or  the  purchase 
of  the  stock  of  W.  D.  Bethel  by  Lucius  Frier 
•on,  or  tbe  passage  of  tbe  resolution  by  the 
stockholders  autbarlzing  asale  of  the  property 
to  Hayes  ft  Dodson,  but  that  the  property  ot 
the  corporation,  other  than  that  conveyed  lo 
Hayes  ft  Dodson,  remained,  the  property  of  tbe 
■•labotelcompaDy,cbarKedwltbatruiifor  tbe 
paymentotltsdebis.andfor  distribution  among 
Its  stockholders;  that  Lucius  Frierson  and 
hi*  assignee,  W.  J.  Welister,  were  estopped 
to  deny  the  Talidlty  ot  the  certificates  of  stock 
held  by  complainants,  which  had  been  trans- 
ferred to  them  by  Frierson.  and  that  the  hold- 
ers of  said  stock  were  entitled  lo  share  in  the 
assets  of  said  oornoratiOD,  and  were  not  barred 
by  any  statute  of  limitations,  or  by  any  laches 
on  tbdr  part.  It  was  further  decreed  by  the 
chancellor  that.  In  the  distribution  of  the  pro 
ceeds  of  sale  oit  the  property  ot  the  corpora- 
tl  L.  R.  A. 


D.  and  P.  C.  Bethel,  and  which  b 
transferred  to  Ludus  Frierson  by  W.  _ . 
Bethel  .personally  and  as  admlnlstralor,  should 
beohartred  with  the  snm  ot  $32,S00.  the  amount 
of  the  Hayes  ft  Dodson  notes  which  were  as- 
signed by  htm  to  said  Betbel,  Frierson  was 
relieved  ot  liability  tor  rents  received  during 
the  lime  he  had  possession  of  the  property. 
Touching  the  balance  of  the  debt  due  W.  D. 
Bethel,  as  administrator  and  personally,  by 
Frierson,  on  the  purchase  ot  stock  from  blm. 
It  was  ordered  tbat  the  amount  should  be  paid, 
first,  out  of  ttaeprv  rata  going  to  said  stock  In 
the  diatributlon.  This  pmvlaloD  of  tbe  decree 
was  assented  to  byall  parties.  Tbe  chancellor 
waa  of  the  opinion  that  the  Bethel  Hotel  Com- 
pany ought  to  be  "wound  up  and  dissolved," 
and  he  accordingly  so  decreed.  He  also  di- 
rected that  Its  properiy  be  sold,  and  the  pro- 
ceeds distributed.  TbeBetbel  Hotel  Company 
owed  no  debts,  and  the  proceeds  of  tbe  sale  of 
its  property  were  accordingly  ordered  to  be 
distributed  among  the  holders  ol  Its  stock. 
We  will  not  slop  to  state  the  rulings  of  the 
I  chancellor  on  tbe  question  of  usury.  They 
will  be  adverted  to  later  on. 

Special  appeals  from  the  chancellor's  de- 
cree were  prayed  by  W.  J.  Webster,  trustee, 
and  tbe  beneflciaries  nsmed  in  the  deed  of 
trust;  by  the  Second  National  Bank  and  Ita 
receiver,  John  T.  Williamson;  and  by  B.  W. 
Wiirfield,  Bdmlnistralor  ot  Mrs.  B.  B.  Fran- 
cis, deceased.  Tbe  nature  and  extent  ot  tbe 
several  appeals  can  best  be  slated  In  the 
words  ot  tbe  decree,  as  follows:  "Prom  so 
TTuch  of  said  decree  as  adjudicates  tbat  the 
Bethel  Hotel  Company  was  not  dissolved  In 
1889,  and  tbat  all  stock  placed  as  collateral 
rince  1883  were  valid  claims  against  the  Oo^ 
poration,  and  all  stock  before  188S  were  not 
barr«d  by  laches  of  tbe  creditors  holding  tbe 
SHme  as  collateral,  and  so  much  ot  the  decree 
as  adjudicates  tbat  tbe  Bethel  stock  should  be 
charged  with  $33,000  ot  the  sale  lo  Hayes  ft 
Dodson,  snd  so  much  as  Hdjiidlcat<«  that  W. 
J.  Webster,  trustee,  and  those  claiming  under 
him,  are  not  entitled  to  all  ot  said  property, 
tbe  said  W.  J.  Webster,  trustee,  and  the  cred- 
itors named  in  the  deed  ol  trust,  except,  and 
pray  an  appeal  to  the  next  term  of  tbe  supreme 
court,  but  not  in  any  wise  to  affect  the  decree 
in  their  favor.  To  so  much  of  said  decree  as 
charzea  tbe  Becond  NaUonal  Bank  and  John 
T.  Williamson  with  uaury,  and  reduces  the 
debt  of  said  bank  by  payments  of  Interest  made 
on  said  loans,  and  not  allowing  Inlereat  on  said 
debt,  said  Becond  NoUonal  Bank  and  John  T. 
Wtllanuon,  noelver,  pn^  an  appeal  to  the 
next  term  of  tbe  supreme  court.  And  to  so 
mucb  of  said  decree  as  chargaa  the  defendant 
B.  W.  Warfleld,  administrator,  with  all  Inter- 
est paid  in  excess  of  0  per  cent  npon  his  debts. 
and  directs  the  same  to  be  credited  upon  lald 
debt  as  ot  the  date  of  tbelr  payment,  the  said 
8.  W,  Warfield,  administrator,  excepts,  and 
prays  an  appeal  to  the  next  term  of  the  su- 
preme court."  Tbe  case  was  heard  by  the 
court  of  chancery  appeals.  That  learned 
court,  in  an  elaborate  and  eitrrinely  able 
I'pinlon,  affirmed  the  decree  ot  the  chancellor 
In  all  respects,  except  his  rnllDgs  on  the  qnea- 
tionsot  luury,  audthat  part  ot  it  which  direota 
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tlukt  the  Bethel  Hotel  Ootnpuj  be  dlMolved, 
which  wese  oreiruled. 

It  U  not  aUlmed  that  the  l(«a1  title  to  the 
mi  eatate  oonvejed  in  the  trust  deed  wm  In 
Loclna  Fileraonat  the  date  of  that  iDstrameiit, 
or  ever  wm  in  him.  The  Bethel  Hotel  Com- 
pkti;,  it  will  be  remembered,  conrejed  all  that 
part  of  the  building  adapted  to  hotel  purposes 
to  Hayeg  A  Dodson,  leaviog  several  stores  and 
the  opera  house.  It  ueTer  made  any  convej- 
ance  of  the  reatdne  of  said  property,  or  aay 
part  thereof.  It  is  claimed  that  the  corpora- 
tion conveyed  one  of  the  stores  to  the  wife  of 
Lucius  Frferson.  It  seems  that  on  the  29lh  of 
August,  1886,  "W.  D.  Bethel,  presldeot,  and 
Lucius  FriersoD,"  made  and  executed  a  deed 
to  one  of  the  stores,  and  the  lot  on  which  it 
was  situated,  to  Hri.  Eate  Frlerson,  the  wife 
of  Lucius.  Accordlug  to  the  testimony  of 
LnciuB  Frlerson,  this  deed  waa  authorized  by 
the  elocbholderi  at  the  same  meeting  at  which 


directing  the  liquation  of  the  corporation, 
was  adopted.  But  the  court  of  chaucen  ap- 
peals has  found  ss  a  fact  that  the  deed  was 
executed  without  the  hnowledge  of  Hrs.  Frler- 
son, and  was  never  delivered  to  her.  It  may 
be  regarded  as  settled,  therefore,  that  the  legij 
title  to  the  property  oonvOTed  lo  defendant 
Webster  was  at  the  date  of  that  Instrument  in 
the  Bethel  Hotel  Company,  where  It  had  been, 
unquestioned  and  tindistuTbed,  duce  1880,  the 
vear  of  Its  Incorporation  and  oivanization. 
Detendsnts  Insist  that,  althougb  Fnerson  may 
not  bave  been  Invested  with  the  legal  title,  he 
nevertbeleM  bad  such  sn  eqnitable  estate  and 
interest  as  entitled  htm  to  sell  aod  dUpoee  ot 
the  property;  In  other  words,  that  he  was  the 
real  owner  of  the  property,  and  ss  such  had 
the  absolute  right  to  use  or  dispose  of  It,  This 
alleged  equitable  estate  wa*  not  the  creation 
ot  any  deed  or  written  contract  executed  by 
the  Bethel  Hotel  Compauy,  or  of  any  corpo- 
rate act  or  resolution  adopted  by  the  stock- 
holders  or  directors,  which  in  terms  referred 
to  or  defined  it,  but  Is  rathe^the  result  and  con- 
sequence of  certain  facts  and  conditions,  the 
existence  of  which  fa  affirmed  by  the  defend- 
ants. 

It  Is  said  that  the  Bethel  Bote!  Company, 
by  tbe  allenalloa  of  that  part  of  its  property 
built  for  and  adapted  to  tbe  uses  and  purposes 
of  sn  hotel,  deprivedftself  of  themeausof  con- 
ductlag  HD  hotel  business,  and  that  since  1885, 
the  dale  of  tbe  sale  to  Mayes  A  Dodson,  Ithad 
ceased  to  exercise  its  corporate  franchises; 
that  the  stockholders,  at  the  meeting  held^ln 
September,  1885,  passed  a  resolution,  oragreed 
among  themselves,  that  tbecorporaUon  should 

Einto  liquidation;  and  that  Lucius  Frienon, 
log  then  the  owner  ot  all  tbe  capital  stock 
of  the  corporation,  became  In  consequence  the 
equitable  owner  of  all  Its  property,  with  full 
power  to  use  it  or  dispose  of  Uio  such  manner 
as  he  might  choose  to  do.  The  position  of  the 
defendant  seems  to  be  that  all  rights  of  tbe 
corporation  in  the  property  were  extinguished, 
that  It  had  ceased  to  be  affected  with  any  cor- 
porate uses,  and  that  it  hi'longed  sbeoluiely  lo 
Frlerson.  The  facts  althmetl  by  der'tiilsnls 
■re  not,  all  of  them,  exactly  ss  found  by  the 
court  of  chancery  appeals.  It  is  true  Ibat 
81  L.  a  A. 


tbe  corporation  sold  and  conveyed  the  botd 
part  of  lU  building  to  Hayes  ±  Dod«w,  ic- 
taluing  only  the  stores  and  opera  hoaae,  and 
never  afterwards  engaged  In  the  baainen  of 
owning  and  operating  an  hotel.  LadasPria- 
son  was  not  the  sc^s  stot^bolder  Id  188S, 
when  the  hotel  was  sold,  and  did  not  becoms 
such  until  August  28,  1888,  when  he  pur 
chased  the  Bethel  stock.     HI*  stock,  or  a  large 

Eart  of  It,  at  that  time,  and  subsequently,  was 
eld  as  collateral  securitv  by  other  parties. 
It  Isnot  true  that  a  resolution  waa  ever  adopted 
by  tbe  Btocliholdera  directing  the  liqnidatioa 
or  winding  upof  theaSalrsof  thecorpoiadoB. 
or  that  tbey  were  ever  wound  up.  Tba  facts, 
as  found  by  the  court  of  chancerj  appeala  oa 
this  point,  are  slated  Id  Its  opinion  In  the  f o 


in  tbe  proof,  that,  when  the  d 
to  Hayes  &  Dodson,  It  was  then  uaderabiad 
between  W.  D.  Bethel  and  Ltidns  Friersoo 
(they  then  owning  practically  idl,  or  nearly 
all,  of  the  atock)  that  Bethel  shoald  take  tbr 
proceeds  of  the  sale  to  Hayes  &  Dodaon. 
amouDtlng  to  (32,S0O  and  a  sufficient  wmonnt 
lo  addition  from  Lucius  Frletaon,  pereonally, 
to  make  fSO.OOO.  and  for  tbis  he  wonld  tnu- 
fer  his  stock,  |61,000,  lo  Frlerson,  and  that 
this  arrangement  waa  consummated,  ao  far  as 
It  could  be  done  without  direct  corporate  ae 
tioD  of  the  corporation  Itself,  by  the  paper  of 
August  28,  18SS,  made  by  Bethel  to  Prierwo; 
and  this  Is  what  they  understood  by  tbe  reso. 
lution  to  go  Into  Uqnldalton,  there  being  no 
debts  due  Dy  tbe  corporation;  and,  following 
out  tbis  Idea  from  tbe  date  of  the  sale  to  If  ayes 
&  Dodson,  Lucius  E^enon  proceeded  to  treat 
the  property  as  his  own,  on  the  Idea  that  he 
himself  constituted  the  corpoialion.  We  do 
not  think  that  be  entertained  tbe  idea  that  the 
corporation  was  defunct,  but  simply  that  ba 
was  himself  the  corporation,  and  cotUd  do 
what  he  wished  with  the  assets. "  In  consld. 
erlog  the  posidon  of  the  defendants,  that 
Frlerson  tiecame  the  equitaUe  owner  of  the 
assets  of  the  corporation,  we  moat  therefore 
leave  out  of  view  the  idea  that  there  was  any 
corporate  action  looking  to  a  dlsaolndon  of  the 
corporation  and  winding  up  of  Its  affairs. 
Frlerson's  estate  or  interest  in  the  property, 
if  be  had  any,  rests  on  the  postulate  that  in 
consequence  of  the  nonuser  of  Its  franchises, 
and  bis  aole  proprietorship  of  all  Its  capital 
stock  the  corporation  was  diosolved,  and  ha 
became  the  equitable  owner  of  all  its  property. 
A  corporation  can  be  dissolved,  and  ns  ex- 
istence wholly  terminated,  only  by  the  extin- 
guishmeul  of  the  corporate  ft'anchisee  con 
lerred  by  the  state.  An  ordinary  bitslnesi 
corporation,  where  Its  charter  specifies  no 
dednltettme  for  its  continuance,  may  sell  Its 
property  and  wind  up  Its  affairs  whenever  a 
majority  of  Its  stockholders  may  deem  it  ad- 
visable. TVMdwU  V.  Baiitburv  Mfg.  Oo.  7 
Orsy.  393,  SS  Am.  Dec.  490;  Atoob  v.  Dda- 
ware  A  R  Oanal  Co.  23  N.  J.  Eq.  4Ifi.  But 
the  francblsee  conferred  upon  the  siockboldeis 
by  tbe  state  nre  not  extinguished  by  tbe  cessa- 
tion from  business  thus  brought  about.  3 
Mnrawelz,  Priv.  Corp.  S  1004.  In  the  case  of 
StaU,  Memphu.  v.  BuU^r.  86  Tenn.  614,  62S. 
this  court  s^d  the  mere  Insolvency  ot  a  cor 
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ponMoa  would  not  work  a  dluolutloo,  nor 

"  the  utigDnieDt  ol  all  (ta  property  nor 

polninwDt  of  a  lecdTer  extlogulin  tbe 


^ronld  the  awigDmeDt  ol  all  (ta  property 
the  BppolDinwDt  of  a  lecdTer  extlogulin 
franduwB  with  which  the  compaay  nad  been 


iDTealed,  where  there  had  been  no  proceedlitga 
for  forfeiture  iDBUjnraled  bf  the  (late,  nor 
surrender  by  act  of  Uie  stockholders.  And  bo, 
■iiio,  the  omiadon  to  elect  directors  or  other 
corporate  offlcen  doM  not  of  iCaetf  work  a  dts- 
■alntfoQ  of  a  corporation.  The  board  of  dl- 
rectora  or  other  mansf^en  or  officers  do  not 
form  an  lotpgral  part  of  a  jolnt-stotik  corpora- 
Uoa,  and  therefore  the  omiBsion  to  elect  them 
operates  to  suspend  the  powers  of  the  corpo- 
ration for  the  time  being,  since  it  cannot  act 
-without  tbem,  but  a  stibsequent  election.  wlU 
restore  Its  fuDCttoDS.  Am#  t.  Rottinirg  A  It. 
2**nip.  Co.  8  Walls.  46;  Boston  Qlan  Mfry. 
Co,  T.  Zans^n.  24  Pick,  49,  35  im.  Dec.  383. 
And  where  the  charter  of  a  corporstlon,  as  In 
tbe  present  case,  expressly  provides  tbst,  in 
case  of  the  failure  to  elect  directors  at  the  pre- 
■cribed  lime,  tbe  old  directors  shall  contloue 
in  office  udiJI  their  successors  are  elected,  it  is 
unaToldabiy  tme  that  the  corporation  will  not 
be  dissolved.  8Ue  v.  Bloom,  S  J(;bns.  Ch.  866; 
Cahia  T.  Kalamaioo  Jfut.  Int.  Q>.  3  Dousl. 
<Hlch.)  124.  48  Am.  Dec.  4S7;  Lakigh  Bridge 
Oo.  V.  Le^h  Goal  <t  Ifav.  Oo.  4  Rawle.  B.  26 
Am.  Dec.  111.  Nor  is  a  corporation  ipto facta 
dissolved  by  merely  neKlectlug  to  exercise  Its 
corporate  powers,  so  long  as  the  possibility 
reanalns  of  resuming  tbem.  Brandon  Iron  Go. 
V.  OiMJpn,  24  VL  m;  Suuaa  v.  M'LelLin.  14 
Pick.  OS;  AUy.  0*n.  T.  Bani  tf  Niagara. 
Hopk.  Ch.  854.  And  the  sale  or  dlapceal  b^ 
*  corporation  of  Its  real  property,  though  it 
bare  the  effect  of  iubstantlally  deetroylng  the 
object  for  which  it  was  created,  does  not  of 
itself  work  its  dissolution.  Sea  Jerwg  Zina 
Co.  T.  Jir«u  J«nes  Fhtnicliniu  Co.  18  N.  J.  £q. 
339,  880;  Brinektrhofft.  Brown.  7  .lohns.  Cb. 
217;  BoTi^   T.    Talman,,   4  Bdw.   Ch.   '"" 


sets  InsuScienl  to  operate  as  a  Anal  dissola- 
tlon  of  a  national  bank.  Ordaay  t.  CentnU 
Nat.  Sank,  47  Hd.  28D,  28  Am.  Rep.  45C. 
In  Bacha  v,  JfathviSe  SortieuUural  Soe,  10  Lea, 
486,  448,  it  was  said  that  "the  nonuser  of  its 
franchises  br  a  corporation  will  not  alone 
work  a  dlaaolution,  or  affect  the  title  _ot  right 


user  by  the  trustees  Of  a  corporation  of  Its 
franchises  and  property  did  not  affect  the  title 
of  the  corporation. 

It  is  claimed  by  the  defendants  that  the 
dissolution  of  the  corporation  was  effected 
by  the  fact  that  Lucius  Ii^erson  became  tbe 
■oIb  owner  of  all  lu  capital  stock.  Admit- 
ting it  to  be  true  that  he  was  the  owner  of 
all  the  stock  of  the  cori>oration.  it  by  no 
means  follows  that  the  corporation  was 
thereby  dissolved  and  forfeited  it^  fran- 
chises. On  this  question  the  latest  text-writ- 
er on  Corporation  Law  has  this  to  say,  vu.: 
"Conlmry  to  early  opinion,  it  Is  now  gener- 
ally held  tbnt  the  fact  that  all  the  diares 
in  u  Jointstuck  corporation  have  passed  Into 
SI  L.  R.  A, 


the  bands  of  two  members,  or  eren  into  the 
hands  of  a  single  person,  does  not.  ipiofiieio, 
work  a  dissolution  of  the  corporation;  since 
such  sole  owner  may  so  dispose  of  the 
shares  as,  br  the  election  of  tne  necessary 
directors  ana  officers,  to  continue  the  corpo- 
rate eiislenc."  5  Tbomp.  Corp.  g  B6S8. 
And  in  3  Mmaw.-tz,  Priv.  Corp.  S  1009.  it  U 
said:  "II  is  we  1  seltted  that  all  the  shares  la 
a  corporatloo  may  be  held  by  a  single  person, 
and  yet  the  corporation  continue  to  exist ; 
and,  if  the  charier  or  l)y-laws  should  re- 
quire certain  acts  to  be  don:^  by  more  than 
one  sbarebolder,  the  sole  owner  may  trans- 
fer a  portion  of  hia  shares  to  other  persons, 
so  as  to  conform  to  the  letter  of  Ibe  rule." 
It  has  been  held  that  a  corporation  which 
has  sold  all  its  assets,  with  tbe  Intention  of 
pultiog  an  end  to  its  business,  whose  offi- 
cers had  all  reaigoed,  and  whose  slockhotdere 
bad  all  transferred  their  shares  to  a  single  per- 
son, was  nevertheless  not  dissolved,  and  that 
liseiisiencecouldbetermibated  only  by  Judg- 
ment of  forfeiture,  or  by  surrender  accepted 
by  tlie  state.  RuueU-r.  aTLtOan.  U  Pick.  09. 
TO;  Jfewton  Mfg.  Go.  v.  White,  43  Qa.  14S;  Bald- 
van  V.  CanfUid.  2«  Minn.  43.  Tbe  dissoiution 
of  a  pecuniary  or  business  corporsllon  is  ef- 
fected in  one  of  Ihe  following  ways,  et*..'  (1)  by 
tbe  expiration  of  its  charter;  (3)  by  act  of  the 
iegisialure.  where  power  is  reserved  for  that 
purpose,  or  there  is  no  constitutional  Inbabi- 
tlon;  (8)  by  surrender  of  charter,  which  is  ac- 


cepted; (4)  by  forfeiture  of  the  fraachisee  and 

'    '      lent  of    dissolution   pronounced   by    a 
having  JuTisdiction. .  3  Horawetz,  PrlT. 


Corp.  g  1004;  Taylor,  Priv.  Corp.  §  480.  It 
\%  not  pretended  Uiat  the  Bethel  Hotel  Com- 
pany was  dissolved  in  either  of  the  ways  In- 
dicated. The  charter  ot  tbe  corporation  has 
not  expired,  neither  has  it  been  repealed  by 
the  legislature,  or  been  surrendered  to  the  state 
by  its  members  of  stockholders.  It  may  be 
true  that  there  was  a  nonuser  of  Its  francblses 
by  tbe  corporation  for  a  period  of  seven  yeara 
or  more,  occasioned  by  the  sale  of  the  only 

Property  it  owned  which  could  have  been  used 
]r  hotel  purposes.  Undoubtedly,  the  non- 
user  of  Its  fraDchlses  by  a  corporation  la 
ground  for  dissolution  and  forfeiture  of  ila 
charter,  at  the  Instance  of  the  state;  but  until 
sentence  of  dissolution  has  been  pronounced 
by  a  court  of  competent  lurisdictJon,  In  a 
proper  proceeding  Iniiliuied  for  the  purpose, 
Ibe  coriKiralion  will  continue  to  exist,  notwith- 
standing its  failure  to  use  Its  franchises.  And 
forfeiture  can  only  be  decreed  In  a  proceeding 
directly  instituted  for  the  putpose  by  the  stale 


glanting  it.  Mill,  ft  V.  Code,  §  1713;  BtaU 
T.  SutSr,  ID  Le^  104.  110;  Jeriey  0«y  Oo* 
UgKt  Co.  V.  Cojitumtr^  Gcu  Oo.  40  N.  J.  Eq. 
427;  Broadwll  v.  Msrritt.  67  Ho.  911.  UnUi 
dissolution  has  been  thtis  Judicially  pro- 
nounced, neither  the  existence  of  the  corpora- 
tion, nor  its  tille  to  Its  property,  can  be  ques- 
tioned collaterally.  We  are  bound  to  con- 
clude, therefore,  that  tbe  Bethel  Hotel  Com- 
pany was  not  dissolved,  or  its  franfhises  ex- 
tinguished, for  any  of  the  reasons  Blleged  by 
tbe  defendants;  and  it  is  now  a  corporation 
indued  with  life,  with  authority  toown prop- 
erty and  exercise  all  the  powera  cooferred  on 
it  by  its  charter. 
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DefendantB  Insist  tbtl  the  alleged  eqnlu- 
ble  cotHte  of  Liiciut  PiieriMu  in  the  property 
of  tbe  Belhet  Uolel  Companj  did  not  depend 
Rlone  upon  (be  dlMolution  ut  tbe  corporntloD, 
but  reeulltfd  also  from  tbe  fact  thai  be  was  tbe 
sole  ownera(a]litacs.pllBl  stock.  Tbe  propo- 
BitioD  Is  tbat,  if  one  pttrsoa  owns  all  tbe  Bbarea 
of  stock  of  aiCorporalioQ  wbicb  owes  no  detiia, 
be,  io  virtue  of  sucb  owoersblp,  becomes  tbe 
equitable  owner  of  alJ  Its  property,  or  at  least 
may  sell  and  disposeofit  by  deed,  if  be  choose 
lo  do  10.  This  prupositlon  is  argued  b; 
sel  for  defendania  with  force  and  ability,  and 
is  supported  by  some  authority.  It  has  found 
fsTOr  witb  the  supreme  court  of  Harylaad. 
Swift  T,  Smith.  65  Md.  <28,  433,  S7  Am.  Rep. 
S36.  But  tbe  dc[;isioD  of  tliat  learned  court  ia 
opposed  by  the  current  of  authority,  and  Beems 
to  UH  to  oveilook  and  ignorecertaln  princlpli 
that  ire  fDndamemal.  A  corporation  and  its 
sbarehoMers  are  ilisttact  legal  enllties.  In 
SmiA  T.  ClarJca,  i  Lea,  718,  thU  court  held  that, 
Doiwith standing  tbe  state  owned  all  the  slock 
Id  the  Bank  of  Teoaessee,  "the  bank  and  the 
slate  are  entirely  different  legal  entitles;"  and 
in  Liitard  y.  Porltr.  2  Bead.  177,  it  was  said: 
"Stockholders  are  totally  distinct  from  the 
oorporMloD."  Important  consequences  result 
from  this  rule.  The  shareholders  are  neither 
responsible  for  tbe  debts,  uor  for  tbe  torts  of 
tbe  corporation.  In  tbe  absence  of  special 
circumstances,  the  shareholders  cannot  be  par- 
ties, either  plaintiffs  or  defendants.  In  actions 
reapecLlng  corporate  rights,  nor  have  they  any 
title  or  dfrect  Interest  in  the  property  of  the 
OorpoiatioD.  "Shareholders,"  says  Thomp- 
son, "are  not  joint  tenants,  or  in  any  olber 
sense  co-owners  of  tbe  corporate  prop 
eltherbefore  or  afterilsdlssolutlon,  Thi 
(o  it  rests  exclusively  in  the  legal  entity  called 
the  corporation.  A  share  of  Uie  capital  stock 
merely  gives  the  right  to  partake  according  to 
the  amount  put  into  the  fund,  of  the  surplus 
profits  of  the  corporation,  and  ultimately  on 
the  dissolution  of  it,  of  so  much  ot  the  fund 
thus  created  as  remains  unimpaired,  and  is  not 
liable  fordebtsof  thecorporstlon."  1  TLomp. 
Corp.  §  1071.  As  the  ehareboldera  have  no 
direct  Interest  Id  the  corporate  property,  they 
cannot  convey  the  real  eatate  of  the  corpora 
tion,  though  all Joinio  tbedeed.  In  WheOoek 
y.  MovUon,  IIS  Vt.  61B,  Redfleld.  J.,  slated  the 
reasons  for  the  rule  in  his  usual  clear  and  ac- 
curate style.  In  that  case  Houlton  and  Uuich- 
insoD,  sole  proprietors  and  owners  of  all  the 
stock  of  a  corporation,  conveyed  its  real  es- 
tate, in  mortgage,  to  secure  tbe  repayment  of 
money  borrowed  of  the  plaintiff,  Wheelock. 
He  brought  rait  to  enforce  bis  mortgage. 
Judge  Rfdfleld  said:  '-The  fact  th^  the  dgn- 
era  of  this  deed  owned  the  whole  of  thesharea, 
will  mske  no  difference  iu  regard  to  the  necn 
ilty  of  a  vote  of  the  corporation.  In  order  to 
convey  tbe  land.  Tbe  title  to  tbe  land  was  in 
the  corporation,  not  in  tbe  individual  shsre- 


the  land.  The  share  owner*  are  not  tenants 
in  common  of  the  land.  They  have  no  title 
whstever  to  any  of  the  property  of  the  corpo- 
ration. It  Is  true  that  one  who  owned  all  tbe 
shares  misbt  control  the  corporation,  and  so 
be  could  if  be  owned  a  majority  of  theahares; 
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but  be  eonld  In  either  case  do  ft  oiAj 
vole  of  the  corporation,  at  a  meeting 
strict  accordance  with  the  statulas  of  ll 

K ration."  kjiA  in  Bampkrtm  v.  MeSutoek, 
D  U.  8.  804,  3S  L.  ed.  478.  Hr.  Justice  Fidd, 
discussing  the  same  question,  said:  "Tba 
property  of  a  corporation  ia  not  anhject  to  tbe 
control  of  individual  members,  whether  acting 
separately  or  Jointly.  They  can  neither  en- 
cumber nor  transfer  that  property,  nor  author- 
ize others  to  do  so.  Tbe  corporation — the  ar- 
tificial being  created — holds  the  property,  aod 
alone  can  mortgage  or  transfer  it ;  and  tbe  cor- 
poration acts  only  tbroueh  its  offlcera,  inbjeci 
to  the  conditions  prescribed  by  law."  A  very 
Instructive  case  on  this  question  Is  Asfifwui  v. 
CanJUU.  80  Hlnn.  48.  The  facta  of  that  cms 
were  very  similar  to  thoee  of  this  case,  and  the 
direct  question  now  under  conaiderxtion  wsl 
passed  upon.     The  opinion  of  the  court  i 

BuUc 
181. 

We  are  thus  led,  both  by  reason  and  autbor- 
Ity,  to  the  conclusion  Ihat  Lucius  Frlei«OD,«i 
sole  stockholder  of  Ibe  Bethel  Hotel  Oompany, 
bad  DO  title,  legal  or  equitable,  to  ila  property. 
The  title  to  tbe  property  waa  in  th«  Bethel 
Hotel  Company,  and  coald  only  be  conveyed 
by  It.  Tlie  conveyance  of  its  real  eeiale  laone 
of  tbe  most  solemn  acis  of  a  corporation,  and 
it  can  only  be  done  In  pursuance  of  a  voita  of 
tbe  corporation,  and  by  deed  executed  In  ttie 
form  and  mode  prescribed  by  law.  -Tfaomp. 
Corp.  S  0098.  At  common  law  a  corporation 
could  not  execute  a  deed  to  realty,  except  un- 
der seal;  end  tbe  general  corporations  act  of 
I67S,  under  which  the  Bethel  Hotel  Company 
was  organized,  provides  thai,  if  the  corpora 
tion  have  no  seal,  it  shall  be  bound  by  tbe  sig- 
nature of  itsoame  by  ad  uly-aulborized  officer. 
To  have  made  a  valid  conveyance  of  the  real 
estate  of  the  company,  it  was  nec^»aTT,  there- 
tore,  that  the  deed  should  have  bein executed 
in  the  name  of  the  corporation,  under  seal,  it 
It  bad  one;  and,  if  not,  its  name  should  have 
lieen  slgn^  by  an  agent  duly  auihorlxeJ  by 
Its  govemlDg  agency,  its  board  of  directors. 
Oarrtit  v.  Belmont  Land  Oa.  9i  Tenn.  400. 
As  we  have  eeen,  nothing  of  this  kind  was 
done.  The  deed  to  defendant  Webster  ws* 
executed  by  Lucius  Frirraon  in  his  own  nsnt^ 
and  under  bis  own  signature.  The  Bethel 
Hotel  Company,  alibou^  it  owned  the  prop- 
erty, was  in  no  sense  a  party  to  IL  For  this 
and  other  reasons  given,  tbe  deed  of  Ludni 
Frierson,  conveying  the  real  estate  of  the 
Bethel  Hotel  Company  to  defendant  W.  J. 
Webster,  waa  void,  and  conveyed  to  him  no 
"tie  or  interest  therein. 

We  have  assumed  as  a  fact,  in  the  preced- 
ing discussion,  that  Locins  Frleraon  was  in 
truth  thesoleownerof  all  tbesfaaree  of  slock 


it  will  be  remembered  that  FrlerwiD  assigned 
-  astot  his  stock  in  the  Bethel  Hotel  Com- 

Cny  to  complalnanta  as  security  for  mnn^ 
rrowed  ot  tbem  by  bim.  Some  of  tbe  loau 
were  made  before  September  1, 188S,  the  dsis 
of  the  conveyance  to  Hayea  &  Dodaon,  ssd 
(he  time,  It  is  claimed  by  biit',  that  the  reaole- 
UoD  directing  the  Uqulilatlon  and  winding  up 
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•f  llw  eoi^ntloo  wupwaed;  and  aome  of 
tbem  were  mails  luUwquenil;.  AH  of  th« 
kMna  And  iraosfers  of  stock  were  made  prior 
to  ita«  date  of  Fiiermna  deed  lo  Wetxler. 
Thestovk  owned  by  W.  D.  Bethel,  peraonallj 
and  at  admioUirator,  was  nerer  trBDafeired  to 
him  Id  fact.  It  waireialaed  b7'W.  D.  Betbel 
aa  aecuril;  tor  the  paytnent  of  the  purcbaao 
money  agreed  to  be  paid  therefor  by  Frleraon 
intbe  contract  of  August  38,  1680.  between 
tbem.  The  cerliflcate*  ot  Btock  had  attached 
to  them  blank  tranafera  and  poweia  ot  at- 
torney in  the  uiual  form.  AH  of  the  certlS- 
cates  were  not  Issued  In  the  name  of  Lucius 
Frleraon.  He  purchased  from  different  per- 
■ona,  and.  when  they  assigned  their  shares  to 
him,  they  ^gned  the  traDsfers  and*  powers  of 
attorney.  Prieiaon  aeems  not  to  have  sm 
dered  the  certlflcates  and  taken  from  the 
poralion  others  In  his  own  name,  but,  when  he 
pledged  them  aa  collateral,  almply  transferred 
ihemby  deltTery.  For  tbe  purpose  of  defense, 
defendaotB  have  separated  the  complafnuita 
In  two  ctassea,  mIi.,  Iboee  who  acqntrod  atocfc 
before  Beptember,  1880.  the  dale  ot  thealleged 
dISBoIutlon  of  the  corporaijon,  and  those  who 
acquired  stock  after  that  date.  Aa  to  the  lat' 
ter,  it  is  argued  that,  the  corporation  being 
dlaaoWed,  transfers  of  stock  to  them  were  In- 
efflcaclona,  and  conveyed  do  Interest.  But 
this  argument  is  built  upon  a  false  predicate. 
There  was  no  dissolution  of  the  corporation. 
The  argument  therefore  fails  to  the  groued. 
Al  lo  those  of  complainanta  who  obtained 
eertlflcatea  of  slock  before  Beptember,  ISS5,  it 
la  aaid,  ihey  look  ihem  with  uotice  of  a  by- 
law of  the  company  that  no  transfer  of  stock 
would  be  good  unless  made  on  the  boc^a  of 
the  compaoy.  and,  the  by-law  not  having  been 
complied  with,  the  tmnsfera  were  void.  It  fs 
not  claimed  by  complainants  that  transfers  of 
the  stock  to  them  were  made  on  the  boohs  ot 
the  company.  Indeed,  two  of  the  complain- 
ants, Steele  and  Wlleon,  hold  their  certlS- 
catea  by  simple  delivery;  Frieraon,  in  whose 
name  the  certiflcates  were  made  out,  not  tiav 
lag  signed  the  transfer  aod  power  of  attorney 
□D  the  back.  Attbough  It  la  claimed  that 
there  waa  a  by-law  of  the  company  requiring 
tranifera  on  the  hooka.  It  Is  probably  no  more 
than  a  presumption  from  the  words  on  the  cer- 
tiflcatea.  Bui  It  may  be  assnmed  that  there 
waa  auch  a  by-law.  A  sale  or  transfer  of  stock, 
tobe  valid,  need  not  be  In  writing.  Thecenifi- 
cate  need  not.  Id  fact,  be  delivered.  A  trans- 
fer  Is  perfectly  good,  although  tbeseller  of  the 
stock  never  hiid  a  certificate  at  all, and  although 
no  certificate  ii  iaaued  to  the  transferee.  An 
indotaement  on  Ibe  certlflrale,  while  not  necea 
nry,  |a  the  preferable  and'  moat  convenient 
form  of  traoafer,  because  the  tame  Instru- 
ment then  combines  the  evidence  of  the  aetl 
er'a  right  to  the  slock,  and  of  hta  transfer  to 
the  purchaser.     Lowell,  Tranafer  ot    Slock, 

SS  48,  44  There  is  no  longer  any  doubt  thai 
IS  transfer  and  as*ignment  of  certiUcates  of 
Uock  In  •  corporation,  either  by  absolute  sale 
or  by  way  of  pledge  or  security  for  debt, 
passes  to  the  vendf^  or  pledgee  Ihe  title 
thereto.  Oarniek  v.  RUhariU.  8  Lea,  35;  Gharry 
V.  Aim(,  t  Lea,  1 ;  H<^  NomKbUU  P/antTig  mill 
Q>.  V.  JfatAvilU  aat.  Bank,  6S  Tenn.  SAS; 
OmOabuv.  MampkU QaUiglU  Cb.  saTeon.  088. 
•"  I..  B   A. 


PToviaion  In  the  by  laws  of  the  corporation, 
requiring  the  transfer  to  be  made  on  the  books 
of  the  company,  la  solely  for  the  benefit  of 
the  corporaiion.  When  aharea  of  stock  are 
transferred,  there  la  a  complete  substitution  of 
one  person  for  another  in  ail  the  rights  and 
duties  attaching  to  the  intereat  forming  iba 
aubject  of  their  contract.  An  entry  on  the 
books  is  not  necoBsary  to  vest  (he  vendee  with 
all  the  title  which  the  vendor  had.  By  the 
sale  and  asaignmeot,  Ibe  vendor  devests  him- 
self of  not  only  the  equitable,  but  Ihe  legal, 
Itlle;  and  this  principle  applies,  notwlthatand- 
lug  a  provUiou  Id  the  charter  or  by-laws  that 
no  transfer  ahall  be  Complete  or  etlectual 
without  registration.  I  Bpelllng.  Priv.  Corp. 
g  498.  In  Smith  t.  Nathpillt  A  D.  B.  Go.  91 
Tenn.  S21,  388.  Lurton,  J.,  says'.  "Tbe  rule 
requiring  transfer  on  tbe  books  of  the  com- 
pany, by  the  wetl-aetiled  llnttof  decialons  tn 
tbiaataie,  andbj  tbe  creat  weight  of  antboritj 
in  the  courts  of  America,  is  a  rule  made  aolely 
tor  Ihe  benefit  of  tbe  oompany.  By  It  tbe 
company  ia  enabled  to  know  who  kre  entitled 
lo  vole,  and  lo  whom  It  may  pay  dtvldenda." 
The  title  of  the  transferee  ia  perfect,  aa  be- 
tween himself  and  the  former  bolder;  and  be 
ia  entitled,  upon  preaenlatlon  to  the  corpora- 
tion ot  his  oertfflcaie,  to  have  bimaelf  regis- 
tered on  iU  books  as  the  real  owner.  It  Is  in- 
choate as  to  tbe  corporations  only  until  the 
tranafer  and  registry  on  the  bonka  of  the  cor- 
poraiion have  been  made.  What  are  the  possi- 
ble ciinaequences  of  an  omission  to  register 
the  transfer  ot  stock  on  the  books  of  a  cor- 
poration, it  la  unoeceaaarv  here  to  Inquire,  be- 
cause nothing  was  done  by  tbe  Bethel  Untel 
Cumpany  which  In  any  way  aSected  the  rights 
ot  those  holding  the  stock,  and  complainants, 
aa  the  assignees  of  Frierson,  acquired  such 
title  lo  aod  luterest  In  the  stock  aa  could  not 
be  affected  or  impaired  by  any  act  or  omiaalon 
of  his. 
Defendatit  Websler,  both  for  himself  and 


tbe  relief  aabed  by  those  of  the  complntn- 
anta  who  obtained  the  ccrtiflcalea  of  atock 
tbey  hold  prior  to  September,  1SS5.  It  la  dif- 
ficult to  see  liow  this  defense  can  avail  tbem. 
It  ia  argued  that  Frierson  having  claimed, 
uaed.  and  managed  tbe  property  of  the  Bethel 
Hotel  Company  as  his  own,  with  Ibe  knowl- 
edge of  complainanta,  and  without  objection 
from  them  tor  about  seven  yeara  before  the 
ioBiltutlon  ot  tbis  suit,  tbey  are  subject  to  the 
Imputation  of  lacbea,  and  caanot  for  that  rea- 
son, have  relief.  It  la  an  old  principle  that  a 
court  of  equity  will  not  enforce  atale  domanda, 
where  a  party  has  slept  on  his  rights  and 
Rcquleacea  tor  an  unreasonably  long  time. 
Larhes  aod  neglect  are  always  diacounte- 
naaced. '  Lord  CamdeD,  in  BniUh  v.  C%)v,  S 
Bro.  Ch.  040,  note-  The  doctrine  reata  upon 
the  broadest  principles  of  equity.  Lspee  of 
lime  obsc urea  all  human  evidence,  and  often 
makes  it  impossible  to  discover  the  truth. 
Where  the  chances  of  establlHhing  tbe  truth 
are  greatly  impair^  by  lapse  of  time,  it  would 
be  olivlouNlv  unJuHt  to  enforce  a  demand  after 
many  years  of  acQiiiescence  and  dolay.  And 
so,  where  a  pnrty  had  done  sometliing,  or  bad 
spent  money,  or  altered  hia  altuation,  la  tiM 
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o«Dce  o?  hli  tdvwnry,  that  be  bad  the  riftht 
so  to  act,  A  court  of  equity  will  not  iaiahn. 
But  delay  alone,  DDaccompanied  hj  otber  cli- 
GumBtances,  will  not  neceeearlly  preclude  re- 
lief. In  erery  oaae  where  the  defense  la 
founded  on  mere  delay,  that  delay,  ot  couree, 
not  amouDtlDg  to  a  bar  of  any  Matute  of  lim- 
iiatlouB,  the  Tslldlty  of  that  defente  must  be 
ipoted  upon  prlDclple*  suMlantlalty  equitable. 
Two  circumslaiicea,  always  imporlant  In  nich 
caM«,  are  tbe  length  of  the  delay,  and  the  na- 
ture of  the  acta  done  during  the  loterral, 
which  might  affect  either  party,  and  cauM  a 
balance  o1  Justice  or  Injuatlce  In  taking  one 
courae  or  the  other,  so  far  as  relates  to  Ihe 
remedy.  The  doctrine  of  lachea,  aa  nnder- 
sKiod  in  courla  of  equity.  Impllea  Injury  to 
tbe  party  pleading  it  as  a  defense.  Where  tbe 
liluation  of  the  parties  has  not  bean  altered, 
aad  one  has  not  been  put  in  a  worse  condi- 
tion by  the  delay  of  the  otber,  tbe  defense  of 
laches  does  not  generally  npply.  In  PatehaU 
T.  Hijiderer.  96  Ohio  St.  568,  S80,  it  waa  said: 
"What  constitutes  a  stale  equity  Is  a  vexed 

Juesilon,  hardly  susceptible  of  an  accurate 
eflnltlon.  Length  of  time  alone  Is  not  a  test 
ot  stalenesa."  "Laches,"  says  the  supreme 
court  of  Virginia,  "in  tbe  assertion  or  prose- 
cution of  a  claim,  la  not  always  enough  to  de- 
feat IL  Tbe  laches  must  be  such  as  to  afford 
a  reasonable  presumption  ot  tbe  satisfaction 
or  abandonment  of  the  claim,  or  such  as  to 
prevent  a  proper  defense  by  reason  ot  the 
death  of  parties,  loss  of  evideace,  or  otherwise." 
ToMoai  T.  Bau7td»r$,  IS  Qralt.  854,  862.  In 
WoUtulon  T.  Tra>4.  L.  R.  9  £q.  44,  CO,  a  bill 
was  bronght  Id  18S8  to  set  aside  a  marriage  set- 
tlement eaecnted  In  1668  on  the  eround  of 
fraud  and  mistake.  LordRomi]ly,M.K,  said: 
'  'Qreat  stress  waa  laid  on  the  lapse  of  Nme, 
but  I  think  notbinif  of  that,  because  all  the 
persons  are  in  tbe  aame  atate  now  as  they  were 
then.  If  there  had  been  any  dealing  which  had 
altered  tbe  state  of  matters,  that  might  have 
'  niaoA  a  queetion;  but  there  is  nothing  of  tbe 
sort."  Im,  In  the  present  case,  we  are  not  deal- 
ing witb  "aa  altered  state  of  matters."  The 
status  iauBolunged.  PriersoDwaaDot  Induced 
to  do  anythlns  or  to  omit  anytblnc,  to  bis  hurt, 
by  the  alleged  acquiescence  or  Alay  of  com- 
pl^nanta.  In  truth,  it  seems  to  us  that  Frier- 
son's  use  and  managenMot  of  the  oompany's 
property  waa  in  no  sense  tnconslatent  with  the 
rights  of  oomplainanla  as  transferees  and  bold- 
era  of  its  atocB.  His  repeated  renewala  of  the 
debts  for  which  the  stocK  was  pledged  were  a 
recognition  on  bis  part  of  the  continued  eilat- 
ence  of  the  corporation  and  of  Its  title  to  the 
property.  Its  property  was  what  gave  value 
to  the  stock,  and  it  was  undoubtedly  In  reli- 
ance on  the  continued  ownership  thereof  by 
the  Bethel  Hotel  Company  that  the  cemplain- 
ants  consented  to  renew  their  loans,  and  relun 
the  stock  as  collateral.  After  what  has  been 
said.  It  is  hardlv  necessary  to  notice  tbe  plea 
of  the  statute  of  limitations  interposed  by  de- 
fendants. 

There  are  a  number  of  asdgnments  of  error 
by  defendants,  baaed  upon  tbe  Idea  Ibst  the 
Bethel  Hotel  Companv  was  dissolved.  It  auf- 
flces  to  say  that,  kanng  found  that  the  cor- 
81  L.R.A. 


porallon  waa  not  dissolved,  dteia  MriganvM 
muet  be  overruled. 

Tbe  debts  ot  the  Beoond  NaUoul  Bank  aad 
of  8.  W.  Warfleld,  aAminlstralorof  Hia.  Fran- 
.iwdied  by  defendant  Webater  fe* 


lurr.    Tbe  notaa  bdd  by  Uie  bank  wen  exa- 
lted by  Aiken  and  Hayes,  ^—  "-    '-'- 

really  owing  by  Lndus  ITrien 


tiemen  were  original  Indonen,  bnt  ■ft^'  a 
number  of  renewals  of  tbe  paper,  and  aome 
payments,  Frieraon  became  insolvent,  and  ihey 
then  eaecuted  their  own  notes  for  the  balanw, 
without  his  name  appearing  on  them.  It  was 
understood  by  all  parties,  however,  that  the 
debt  waa  Prienou't.  It  was  found  to  be  a  tact 
that  Interest  bad  been  paid  on  both  debu  in 
excess  of  tbe  legal  rate.  Aa  to  the  debt  due 
the  Second  National  Bank,  tbe  chancellor  de- 
creed that  by  charging  and  accepting  usory 
the  bank  had  foitelted  all  right  to  intareat,  and 
the  payments  made  by  Frierson  on  account  of 
interest  were  applied  In  reduction  of  the  prin- 
cipal. The  duncelloT  decreed,  alao,  tbat  the 
usurious  interest  paid  on  tbe  Francla  debt 
sbould  be  applied  00  tbeprincipal.  Theciiaa- 
cellor  was  wrong.  It  issettleo  byamnltitade 
of  decisions  that  the  right  to  plead  uanry  is  a 
privilege  personal  to  lbs  debtor.  97  Am.  A 
Eeg.  Enc.  Law,  p.  (MB,  note  1  In  one  case 
the  defense  of  usuiy  was  likened  to  that  of 
Infancv.  AinSDss  v.  Bag*.  SO  Uo.  44S.  Tbe 
excepilon  to  the  rule  stated  embraces  tke  debt- 
or's sureties,  gunrantora,  bdrs.  davlaeea,  and 
personal  repreaentatlves,  and  Uiey  are  pwmfc- 
ted  to  plead  usury  on  the  grounds  of  prlvi^ 
or  common  interest.  Oolt  v.  BOit,  44  N.  ^ 
227;  Lfxmii  v.  Saion.  S3  Conn.  SOO;  OomOim 


Bxeh.  Nat.  Sank  v.  Oummtivial  ffonAraae  fib. 
4»  N.  T.  689.  In  the  last  case  [note]  Ute  ex- 
ception to  the  general  principle  is  auted  in 
tbeae  words:  "All  privies  to  the  borrower, 
whether  In  blood,  representation,  or  estate, 
may,  both  in  law  and  equity,  by  the  appropri- 
ate legal  and  equitable  ronedles  and  oefenaes 
attack  oi  defend  against  a  contract  or  aecori^ 
given  by  tbe  borrower  which  Is  tainted  with 
uaury.  on  the  ground  of  such  naurr,  whoe 
anch  contract  or  security  affecta  the  estate  de- 
rived by  them  from  theDorrower."  It  would 
seem  that  an  assignee  under  a  deed  ot  trust 
for  the  benefit  of  creditora,  or  an  asatgnee  fa 
bankruptcy,  would  fall  wlthtn  tbe  exception, 
and  could  plead  usu^  to  a  debt  which  was  en- 
titled to  participate  bi  tbe  asseta  conveyed  to 
them,  on  the  ground  of  privltyln  estate.  Stain 
V.  AMTMsn,  44  Hlon.  218, 233.  ilTimM  v.  Orar- 
ary.  6  Lea,  848,  40  Am.  Rep.  41.  By  Code. 
§  3712,  a  Judgment  creditor  Is  alao  allowed  to 
sue  for  and  subject  usury  paid  by  hia  debtor 
to  the  satisfacUon  of  hia  debL  But  no  othtf 
than  a  Judgment  creditor  can  do  ao.  JfeJCa- 
nes  V.  Mgmphit  Ov»rtm  Ba4d  Go.  12  Beisk. 
104.  Tbe  exception  does  not  seem  to  have 
been  extended  beyond  tbe  limits  above  Indi- 
cated. The  reason  and  policy  of  tbe  statute 
against  usury  Is  tbe  protection  of  borrowers 
against  the  oppreealve  exactions  ot  money 
landers,  and,  to  promote  and  sustain  that  pcu- 
icy,  it  la  not  necessary  that  other  peraooslhaa 
the  vlcUm,  or  those  atanding  In  l^al  ptlrity 
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wlib  him,  should  be  flyeii  ihe  benefit  of  tbe 
•latnte.  Defendant  WebMer  doe«  not  fall 
within  the  exception  to  tbe  general  rule  that  a 
debt  can  be  purged  of  uanij  onlf  by  the 
4lebtor.  He  to  not  a  credttot  of  Prienon,  bnt 
dmply  a  tniatee  for  certafo  creditOTB,  none  of 
whom  appear  to  be  Judgment  credllon.  He 
]■  not  lueh  an  aMlgiiw  •■,  npon  tbe  ground  of 
priTtty  with  the  aedenor,  might  haTe  the 
right  to  attach  a  debt  ror  naurr.  He  bolda,  ai 
aanlgDee,  no  properij  chargeable  with  tbe  paj- 
ineDt  of  tbe  aanrioui  debta  In  commoo  with 
other  debts.  If  the  debli  owing  to  the  8^ 
ond  National  Bank  and  iba.  Prands  were  In- 
cluded in  the  deed  of  tniat  to  Webeter,  In 
might  be  hit  duty  to  lelleve  tbe  trust  prop- 
*ny,  to  the  extent  of  tbe  usury  paid  OK  those 
notea.  The  asalgnee  In  such  case  holds  the 
trust  property  for  the  beueflt  of  tbe  credilMS 
named  In  the  asElgnnient,  and  it  mtKht  be  bin 
duty  to  them  to  protect  It  from  illegal  bur- 
dew.  But,  aa  we  baveaeeo,  tbe  deed  of  trust 
executed  by  Frlcrson  cODveyed  to  Webeter 
Doiblng  except  hh  Intereet  In  the  W.  D. 
Bethel  ttock.  Web«ter  became  tlwreby  the 
assignee  of  $61,000  of  stock  in  the  company 
for  the  beutflt  of  the  creditors  named  in  the 
trust  deed,  but  acquired  do  Interest  in  tbe 
property  of  tbe  corporation  itself.  Neither 
did  he  acquire  any  interest  in  the  surplus 
value  of  the  stnck  held  by  tbe  bank  and  Mrs. 
Francis  a«  security  for  their  debta.  That 
belonged  to  Frierson.  It  was  a  matter  of 
no  concern,  therefore,  to  Webster,  trustee, 
whether  this  debta  of  the  Itank  and  Mrs. 
Francis  were  taleted  with  Htary  or  not. 
The  amount  going  lo  him,  aa  assignee  of  the 
BeUtel  stock,  npon  a  Baal  winding  up  of  the 
Bethel  Hotel  Compaoy,  and  dlstributioD  of  Its 
•aaets  among  the  stockboldera.  could  not  be 
affected  one  way  or  the  other  by  ibe  fact  that 
the  debts  of  the  bank  and  Mrs.  Francis  were 
tainted  with  usury.  Any  surplus  that  might 
remain  after  paying  them  In  full  would  go  lo 
Frieraon.  It  ts  cjeur,  therefore,  that  Frierson 
alone  was  lutereated,  and  no  oue  but  him  could 
T^se  the  question  of  usury,  and  this  he  has  not 
done.  There  is  also  another  ground  upon 
which  It  mnst  be  held  that  the  debt  of  Hra. 


Francis  cannot  be  attacked  for  nmry.  This 
debt  was  reduced  to  a  Judgment  In  April,  1803. 
It  baa  been  held  In  this  state  that  relief  atnlnst 
uaury  will  not  be  granted  In  equliy  after  a 
Judgment  at  law  upon  the  debt.  If  the  debtor 
nM  had  hU  day  in  conrt,  and  failed  or  neg- 
lected to  set  np  the  defease  of  usury,  thejndg- 


It  is  hardly  neceaaary  to  add,  after  what  haa 
been  said,  that  the  chancellor  was  in  error 
when  be  decreed  that  the  Bethel  Hotel  Com- 


done  only  in  a  suit  lueiituted  by  the  state  for 
tbe  purpose.  The  moat  that  tbe  cbancollor 
could  do  was  to  wind  It  up  and  distribute  Ita 


been  brought  before  tbe  court  by  proper  serr- 
iceof  proceai;  and  It  belns  deemed  ueceasary, 
for  complete  relief  that  Uils  should  be  done, 
It  was  ordered  that  steps  be  taken,  on  the  re- 
mand of  the  cause  to  the  chancery  court  of 
Haury  county,  to  bring  the  company  before 
the  court.  We  think  the  court  of  chancery 
appeals  Is  mistaken.  The  Bethel  Hotel  Com- 
pany ha*  been  Buffldenlly  served  with  proceM, 
and  is  now  before  the  court.  The  execullTe 
officers  of  the  company  last  elected  were  W. 
D.  Bethel,  prealdent.  and  Lucius  Frierson, 
secretary.  Tbey  hold  over  until  the  election 
of  their  sucoeaaors,  and  were  the  preeldent  and 


eea  was  serred  on  them,  and  they  have  ser- 
erally  filed  their  answers.  We  tbink  service 
of  process  on  them  waa  all  that  could  be  had, 
and  must  be  regarded  as  having  been  made  ou 
itaem  officially  as  well  as  iDdTvlduaUy.  We 
hold,  therefore,  that  tbe  Belbel  Hotel  Com- 
pany was  properly  before  the  court. 

In  all  olMr  rapeeU  lAe  dterae  ff  Ou  Cburt  ^ 
Ohanetr]/  AppeaU  u  afflrmed. 

The  cause  will  be  remanded  to  the  chanceiT 
court  of  Maury  county  for  further  ptoceea- 
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Jacob  NELSON  tt  at. 

THE  STEAMSHIP  WILLAMETTE,  OR 
BOON  IMPROVEMENT  COMPANY, 
Claimant,  and  U  a  J.  HUNT  tt  at.,  BUpn- 
latora,  AppU. 

m  IM.  Btv-  R4) 
1.   Therl^itof>d«fiMMl»nttob«awdln 


tiiA  dl'vlaloB  of  ttaa  distrlai  of  WMfalnc 

ton  In  wtaioh  IM  resldM  Is  walred  br  appearinx 
In  another  dtvttton  and  bariDx  the  action  txans- 
f  erred  to  that  of  hie  leslAeooa. 
S.  A  oonrt  of  adnslraUr  baa  Jtirladl» 
tlon  of  a  suit  by  penonal  repicaentaUvea  ol  a 
ptmtattT  killed  br  colIMoo  twtveen  vcMels,  un- 
der a  state  statute  (tTioa  a  nghtot  loUonfor 
death  1>r  nef[ht(«Dce,  and  makloKlta  lien  on  the 
veanl,  ainoe,  11  the  slatnle  can  preserve  the  rlxlit 
of  aoUoD,  It  can  clve  eflloleni^  to  tlie  lien  to  be 
entoroed  In  the  appropriate  tribunal. 


Non.— The  power  of  a  court  of  admiialir  to  eo- 
tartahijurladlatlonofaproaeedtnf  (nfVfiiaKalnata 
ToaMl  for  damacee  restUtlnB from  tbedeathof  a 
person  oanaed  1^  a  aoUWon  has  not  ret  been  sus- 
tained by  anj  decision  In  the  Supienie  Oonit  of  the 
Uoltad  States  Thedeotdonln  ttwuieaentOMeal 
In  oonfllet  wltb  that  of  Barton 
..     )C.S.a^MUed.TtT, 
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tnwhloh  tbarWbt  to  a  llbtf  tanm  Is  denied,  al- 
thon^Uielooallawgavearlihtof  aotlonrorthe 
death  wbes«  it  dM  not  azpreeilr  create  any  lien  on 
Ibe  vessel.  It  la  In  tbe  latter  psrUcular  that  the 
prssent  case  is  dIsUiuntlsbable.  as  It  apnean  from 
tbe  Oretton  statutes  quoted  br  the  oouit  tbat  Boata 
demand!  oomtliuie  Heoa  and  have  pnfeianea 


Unitbd  Statu  Cibouit  Codbt  or  AppsAia 


8>   Rseovepjr  fbr  persoiuU  iqjnrla*  or 
deHitta  dns  to  oolliidon  cajinot  be  luwl  br 

UbelkDlt  laurrealns  after  the  venel  taw  bam 
iiaDilertbeDriBliialllbal. 


APPEAL  b^  defendaDU,  stipulators  (or  (be 
Bieamsbip  Willamette,  from  a  judgment 
of  tbe  District  Court  of  the  Hailed  Stales  for 
the  District  of  WMlUngton,  MorCliern  DW- 
doD.  io  fdTor  of  libelantB  aod  iDterTealDc  libel- 
ants in  a  proceeding  to  enforce  Ibe  liability  of 
the  Bteamsbip  for  persODBl  Injuries  alleged  to 
bare  been  caused  b^  its  negligeace.  Beveried 
in  part.     AJlTTntd  tn  part. 

Before  McEeDQaaod  OH bert, Circuit  Judges, 
and  Knonles,  District  Judge: 

Tbe  libel  was  filed  In  tbe  western  divlsioti  of 
die  district  of  Wuhington  by  Jacob  Nelson. 
Subst^queotlr  lni«rTenIng  libels  were  filed  br 
Pbilip  L.  Reese,  admioistrator  of  ^obn  S. 
Hoe,  and  by  D.  J.  and  Ella  E.  Wtdcoop  and 
also  D.  J.  Wyncoop,  indlvldnally.  The  ship 
WBB  seized  by  tbe  marsbal.  Tbe  Oregoo  Im- 
prOTemeDt  Company  claimed  It,  and  it  was  re- 
Eeued  upon  a  bond  for  |l,nOO,000  wllb  L.  S. 
J.  BuBt  and  Jobn  Collios  as  Btipiilatora, 
After  tbe  release  of  tbe  sbtp  farther  inlerven- 
log  libels  were  Bled  by  Thomas  Fontn,  Emma 

D.  Miller,  John  Rankin,  K  W.  Vest,  and  Ida 
F.  RicbardsoD.  Tbe  ship  nas  beld  Id  fault 
and  the  following  damaffea  were  awarded: 

To  Ihe  libelant,  JacoD  Nelson,  for  personal 
Injuries  sustained  by  bimsell,  (3,000;  to  Ibe  in- 
tervener, PbilfpL,  Reese,  for  tne  death  of  John 

E.  Hoe,  |0,000;  lotbe  interrener  Emma  B. 
Hlller.  for  the  injuiies  sustained  by  berBelt. 
|3,000;  to  tbe  inlerveneia  D.  J.  Wyncoop,  and 
Ella  E-  Wvncoop  for  the  death  of  tbeir  •"" 
Prank  0.  Wjiicoop^_$3,600;  for  the  inji 


for  loM  and  injury  lo  baggage  and  properly, 
$S00;  to  tbe  ioterreaer  E.  W.  Vest,  for  the  in- 
juries suBtsincd  by  him,  (TOO:  to  the  inler- 
vener  Thomas  Foran.  for  tbe  injuries  sus- 
tained by  bim,  93.600:  to  tbe  intervener  John 
Rankin,  for  the  death  of  bis  son  Joseph  Itau 
kin.  tS,R00i  and  to  tbe  iDtervener  Ida  P.  Rich 
aidsoD,  for  tbe  death  of  her  husband,  W.  N. 
Hicbardson.  $6,000. 

Punher  f  scls  appear  In  the  opinion. 

Mr.  Andrew  r.  Barlelgli  for  appellants. 

Mtur*.  A.  R.  T«tlow  and  Joho  H. 
Elder  for  Nelson  and  Reese. 

Mr.  Ben  Sheeka  for  Richardson. 

Mr.  A.  H.  Oftrretaon  for  Miller  and 
Vest 

Mean.  D.  J.  Crawler  a^d  P.  C.  SiU- 
Utkii.  for  tbe  WyntMops,  appellees; 

An  action  can  be  malntalnel  tn  rem  agalnal 
a  steambblp,  for  tbe  wrongful  death  of  a  per- 
■on. 

At  common  law  there  was  do  right  o(  action 
for  damages  occasionod  by  reason  of  Ihe  death 
of  an  inditldual  by  a  wrongful  act.  This  rule, 
bowever,  baa  been  modiflM  l)y  statute,  and  lo 
tbe  rtate  of  Washington  Is  controlled  by  statu- 
tory regulaltona. 

S  Uiirs  Code,  gg  188,  189,  148;  1  Hill's 
Code,  t4 1078;  Atropit.  OotUUo,  8  Wash.  149; 
Oram  T.  MeStToU,  8  Wash.  104;  JforUUrn  P. 
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B.  Co.  T.  BUitan,  Id.  SSS;  BeiHekr.  numtoB. 
A  Sat.  Oo.  4  Wash.  400;  Seuthem  />.  Oi.  r. 
t^fferlt/.   57  Pod.   Rep.   686,  15  U.  &   App- 

19a. 

Tbe  dedsiona  must  be  accepted  by  thecoan 
of  appeals  as  an  interpretation  of  thestatcatyt. 
ut«  by  the  bigheat  court  of  such  state.  Tbw 
rule  la  la  consonaace  with  that  anoouoced  by 
the  Supreme  Court  of  tbe  TJniled  Btates  in  dis- 
cussing a  similar  statute. 

lUinoU  C.  S.CO.T.  Barron,  73  U.  8.  5  WalL 
90,  Itj  L.  ed.  691;  Ba  HumbMt  Lumber  Jffrt. 
Asso.  60  Fed.  Rep.  438:  Pmntylvania  R.  Ot. 
Y.  MeCloskev.  S3  Pa.  G2«:  ChUxiga  t.  Mvor, 
18  IlL  849,  68  Am.  Dec  5S3. 

As  to  tbe  amount  of  damages,  aoe — 
-  The  BaUigK  41  Ped.  Rep.  637;  ThM  itiaaaU. 
44  Ped.  Rep.  148;  Withcoflkg  t.  trior.  32  Ped. 
Rej).  SOS. 


t  of  damagca  in  ib> 


rules  for  a 

cases  of  minors,  see 

BiTkttt  V.  Kniektrbodcsr  lee  On.  110  N.  T. 
tm.  Ihl  V.  Fortt-Seeond  Street  S  &.  8.  F  B-Ok. 
4T  N.  T.  820,  7  Am.  Rep  460:  ITaioH  F.  B 
Co.  V.  Dvndtn  87  Kan.  1;  Bruatmig  t.  Wkilt. 
TO  Tei.  004;  Oilfield  t.  Nete  York  AH.B.Co 
14  N.  T.  810. 

Where  a  sututs  gives  a  remedy,  it  can  be 
enforced  by  the  courtsof  admiralty. 

The  Oregon,  46  Ped.  Rep.  63;  The  Citg  tf 
Noraatk,  65  Fed.  Rep.  99:  Be  Humboldt  Lum- 
bar Hfrt,  Amo.  tupra;  Bodea  t.  Dmnoolf.  6* 
Fed.  Rep.  846;  Barton  v.  Brown  ("  The  Cor- 
eair").  145  TJ.  S.  846,  86  L.  ed.  780;  Tha  WOia- 
mette,  6S  Fed.  Rep.  797. 

An  administrator  may  intervene  in  a  aait » 
rmn  for  the  recovery  of  damages  for  the  death 
of  bli  Intestate,  caused  by  the  wrongful  act  of 
omission  of  Ibe  persons  in  charge  of  ret. 

T/if.  Oregon.  43  Ped.  Rep.  78;  The  Citji  of 
Mraalk.  S6  Fed.  Rep.  102;  The  St.  SicJuUi. 
49  Ped.  Rep.  671. 

In  courta  of  admiralty,  in  the  aboenoe  ot 
legislation  by  Congress,  legislaifoD  Of  aiateh 
will  be  enforced  lo  atleastthreediHerent  cases, 
cU.:  (1)  in  tbe  establisbmenl  of  Ibe  general 
rights  of  personssTid  property  within  Ibe  alale 
limilB;  (3)  in  the  exercise  of  the  police  power; 
(S)  In  certain  local  r^ulationa  of  a  maritime 

The  Oily  of  Nonaalk,^  Ped.  Rep.  106. 

Tbe  Willamette  alone  was  wilbln  tbe  Juris- 
diction of  the  court,  and  thp  damans  wse 
properly  asseesed  agaioslthe  Willamette. 

United  State*  v.  T/it  Juniata  ("7%  Juai- 
ata").  98  U.  8  887,  33  L.  ed.  930;  The  WaA- 
ington  v.  Oivaa  ("  The  Wtuhington  it  The  Gng- 
(«y*),  Tn  U.  8.  9  Wall.  518,  19  L.  ed.  787. 

Tbe  discharge  of  the  vessel  on  a  stipulaiioo 
does  not  change  the  character  of  the  suit.  Tbe 
sUpulatlon  took  the  place  of  the  vessel. 

The  Ortapn.  46  Fed.  Rep.  62:  Vnited  Stalie 
V.  The  Haytian  Bepubiie  ("  TAt  Ifattia* 
Repabli<;'),  164  U.  a  118,  S8  L.  ed.  981;  Tit 
T.  W.  Snook.  61  Ped.  Kep.  244;  Morrieon  v 
United  St^tee  Diet.  Ct.  for  8.  D.  of  N.  T.  147 
U.  B.  14,  87  L,  ed.  60;  7^  AntOepe,  X  Ben. 
621. 

Matre.  Stratton,  I.ewiB,  *  CUlmaa  for 
Foran  nnd  Rnnkin.  and  Ben  Shemka  for 
Richardson,  filed  the  following  brief  In  auppott 
of  motion  to  modify  decree: 

When  merits  clearly  appear  on  ttke  reeorda, 
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1895. 


Tas  Wu-iiAJUETia, . 
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logs  not  to  (Itsislw  tbe  libel,  but  to  aflow  the 
parly  to  anert  his  Tighls  Id  his  newly  clkimed 
allegaliora 

•Hit  Adtline,  IS  n.  B.  0  Onncb.  244,  8  L. 
ed.  719:  Panoni,  Bblppiue  ft  Admiraliy,  g  17; 
La  TovreUs  t.  Burton,  88  TJ.  8.  1  Wall.  4S, 
17  L.  ed.  60»;  a  MeJiid.  80  U.  B.  18  Wall. 
3.3B,  20  L.  ed.  6M;  itfnw  t.  Tapper  VTAe 
SI  Ijivirtnar).  66  U.  S.  1  Black,  023. 17  L.  ed. 
180:  7^»«n£ra;SmiM,17U.  8.  4WbMt.4»S, 
4  L.  ed.  M9;  Peipovv  v,  Bovari,  83  D.  8.  7  Pst 
834.  SL.  ed.  700:  Rulesot  Admiralty  Practice. 
Nos.  13Biid  92;  TA*  Mout  Taylors.  Rammcn* 
V-Tlu  MoMt  Taglof^,  71  U.  8.4  Wall.  411, 18 
I^  ed.  807. 

Tbe  risbt  to  treat  thia  libel,  if  the  altegallona 
are  eiifflrleiil  to  ^ow  an  action  in  lort  and  ia 
penonam,  aaa  libel  in  ptnonam  IneepeclfTe 
of  any  other  aI1e|;ailon8,  la  austnlned  by  an 
ftbundanceof  anlbority. 

J^IAertv.  BbannfT.  lOSTT.  B.  666,  26L  ed. 
1192:  Chambarlaitt  v.  Ward,  63  IT.  B.  31  How. 
664.  16  L.  ed.  217;  IV  CAarU*  Morgan  r. 
Kouiu  ("  IK«  CharUt  Morgan"),  US  TJ.  S,  69, 29 
L.  ed.  816;  Bella,  Adm.  Fr.  p.  99;  BarUm  v. 
Broan  l^'Tke  Cortair").  14S  U.  8.  885,  86  L. 
ed.  727;  Beinit  v.  TR*  BvnttniU,  8  Woode, 
C.  C.  8601  Tht  Union.  4  Blatcbf.  90;  T/it 
WhiU  SguaU,  4  Blatcbf.  108:  The  Zenobia.  1 
Abb.  Adm.  6ft;  Th£  Kt.  Johan,  1  Hagg.  Adm. 
Rep.  884;  2  Brown,  CItII  A  Adm.  Law.  p.  400; 
The  Triunt,  BHau.  Adm.  Rep.  114;  2%<  OepK- 
alonia,  29  Fed.  iRep.  882,  Affirmed  S3  Fed. 
Bep.  llfl;  Brtbrtk  t.  Garr,  29  Fed.  Rep.  S96. 

Bacb  course  la  not  only  {woperbtitlD  Justice 
will  be  takes  wbetmnr  tbe  nme  may  or  can 
be  Odder  Ihe  forma  of  Oie  libel. 

n«  TemavanAi.  84  Pbila.  Leg.  Int  894;  Tin 
Oartand.  G  Fed.  Rep.  9S4:  The  Otataop  OMtf, 
8  Fed.  Rep.  188:  The  E.  B.  Ward,  Jr.,  17  Fed. 
Rep.  458;  Tht  ManAauet,  16  Fed.  Bep  916; 
T^i/^A/and  Zi^HCbaae.  Dec.  ISO:  RuAt. 
Th*  Chatkt  Morgan,  18  Am.  L.  Reg.  N.  B. 
834;  BoUvdag  t.  Tht  Daeid  Btna,  SHaehea, 
O.  C.  89. 

Mr,  Ben  flbaaka.  In  support  of  motion  to 

Wben  tbe  comMny  appeared  and  answeret 
tbe  lDl«rveDlng  llbei  the  court  had  Jurisdictioi 
to  render  a  personal  Judgment  agaioat  It  and 
flucb  Judgment  ahould  atand. 

'  MoKennA,  Oircoit  Judge,  delivered  the 
ot^nloD  of  tbe  court: 

The  record  in  thia  case  conslsta  of  many 
hundred  pages,  bat  we  have  reviewed  and  con- 
sidered it  carefully,  and,  being  satlslled  wiih 
the  coDcluaiOQS  of  the  learned  Judge  of  ihe 
district  court  aa  to  the  cause  of  collisioa  and  tbe 
cnlpablllty  of  the  Willamette,  adopt  bis  alato- 
ment.    Il  la  as  followa: 

"Thie  it  a  suit  to  ram  br  paaMngen  who 
were  iDlnred  and  personal  reprewntatlTea  and 
lieirs  of  paaaengwa  who  wen  killed  br  a  col- 
lision between  the  paaaepger  steamw  Pr 
»nd  die  steam  collier  WlllameUe,  on  Admi- 
ralty inlet,  abont  midway  between  Harrow 
atone  point  and  Bitak  point.  The  Premier  to  a 
•ted  pn^ler,  and  waa,  at  tbe  time  of  tbe  col- 
lldon,  plyltt(  aa  a  regular  paMenger  atesmer 
on  tbe  route  frmn  Tacoma  to  Wnatcom,  eto 
Seattle.  Fwt  Townaend,  and  Anacortea.  The 
31  L.  R  A 


Willamette  is  an  iron  propeller  built  for  tbe 
coal  trade,  and  was,  at  Ihe  time  of  tfaecollialoQ, 
id  from  Bealtie  to  Ban  Francisco,  with  a 
cargo  of  about  2,700  tons  of  coal.  The  col- 
llsloo  occurred  at  3:03  P.  K.,  October  8,  1899. 
Admiralty  Inlet  I*  wide.  No  other  Teasel  or 
obstructions  Impeded  either  of  the  colliding 
Teasels.  The  sea  was  smooth.  The  machin. 
ery  of  each  Tcaael  worked  well,  and  both  were 
tn  all  respecla  properly  equipped  and  easily 
controlled.  And  although  fog  hung  over  the 
place,  and  enveloped  t>otn  veaaela  at  the  time 
of  the  occurrence,  tbe  colliaion  could  not  poa- 
sibly  have  happened  if  due  care  and  the  mlea 

Iireecrlbed  by  law  for  the  prevenllon  or  col- 
Utona,  had  Men  obaerved  by  tbe  ccMnmaodera 
o(  boui  Tesaela.  The  Premier  has  not  been 
arrested  or  brought  within  the  Jurisdiction  <rf 
the  court.  I  aball  therefore  In  Ibis  decision 
refrain  from  expressing  any  opinion  upon  the 

Sueatlon  aa  to  whether  she  waa  in  fault  If 
le  colUiIon  waa  caused  bv  culpable  neglt^ 
SBDceon  the  part  of  the  Willamette,  she  isTia- 
le  for  reaultine  lujurlea  to  paasengen  of  the 
Premier,  notwlthuanding  any  fault  on  the 
part  of  Uie  latter  wblch  may  have  been  a  con- 
trlbuiing causeof  tbeaame  injuriea.  The  M- 
lot,  98  tr.  8.  803,  28  L.  ed.  888.  From  the 
testimony  of  tbe  Wlltamettn's  officers,  I  And 
that  she  left  Seattle  at  WM  a.  m.,  In  ■  thick 
tog.  When  off  WeatPidntshe  waa  overtaken 
and  passed  by  tbe  passenger  steamer  Clly  of 
Elnnton,  bonnd  from  BMttle  to  Port  Town- 
aend. She  paiiaed  Point  No  Point  at  1:18 
p.  H.,  and  from  that  time  ontll  tbe  moment  of 
the  colliaion  her  enginea  were  working  full 
•peed,  or  nearly  bo.  I  do  not  accept  as  true 
tne  Blatemeots  of  her  officers  as  to  the  course 
of  the  Willamette  from  Point  No  Point  to*tha 
place  of  tbe  colliaion.  I  And,  according  to 
the  preponderance  of  all  tbe  evidence,  that  the 
Wlllametlelookacooraefrom  PoitilNo Point 
wblch  brought  her  very  near  to  Bush  point, 
on  the  east  side  of  the  Inlet.  A  few  minutes 
before  the  oolllalon  she  waa  actually  aeen  by 
persons  residing  Ibere.  The  Premier  was  theQ 
around  Marrowstone  point,  and  bad  passed 
the  Kingaton,  and  was  heading  8.  £.  |  B., 
which  waa  her  proper  course.  Being  in  the 
fog,  ahe  was  sounding  one  blast  of  tier  whistle 
at  frequent  intervals,  and  a^d  signals  were 
heard  on  board  of  the  WillameitB,  and  also  by 
people  on  Buah  point.  The  Willameiie,  in- 
stead of  puraulng  her  proper  course,— keeping 
on  the  east  side  of  tbe  inlet,— deviated  to  Ibe 
weatward,  and  took  a  course  aimed  with  fatal 
accuracy  towarda  the  approaching  Premier. 
The  master  of  the  W  lllameite,  in  hia  testimony, 
Bweara  that  when  he  heard  the  Premiers 
whisde  be  mistook  her  for  the  City  of  Elngs- 
lon,  and  it  Is  altogether  probebte  that  ba 
changed  thecourae  of  the  Willamette  with  tbe 
intention  of  following  the  Kingston's  wakc^ 
and  that,  on  account  of  his  atupidily  or  per- 
Teralty,  be  failed  to  discover  that  ibe  vwael 
whose  notes  ot  warning  were  constantly 
•onnding  waa  approaching,  instead  of  beinc 
overtaken.  It  is  proved  t^  the  tesiimony  {9 
the  aadstant  engineer  tn  charge  of  tbe  Will»- 
metle's  engine  room  at  the  time  of  the  occnr- 
renea  that  tbe  irat  and  only  order  occaalonad 
i^  Ibe  meeting  was  'Aatam  full  speed,'  and 
thto  be  has  reoordsd  as  being  ^ven  at  2:09,  the 
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Terj  moment  of  the  collltloD.  The  Willamette 
T&mmed  tbe  n«mfer  at  an  KDgle  of  ebout  45 
degieea.  on  her  port  lide,  JuEt  abaft  the  f ore- 
mut,  with  such  force  u  to  cat  Into  her  hull 
aeain  or  quite  to  the  Utiei'a  keel,  the  Willa- 
mette* bow  being  10  flrmtr  wedged  lato  the 
structure  of  the  Premier  u  to  reoder  her  un- 
able by  hor  own  effort*  to  pull  awu-  After 
. .L.  ^ — . .^g  [jj^ 


towlDg  tfae  Premier  acroM  the  L 


t  U>  the 


JO  tbe  ahore,  her  repeated  eSorta  to  back  away 
and  aeparale  from  the  Premier,  reaalted  in 
partlDK  a  ha#ser,  aud  Mill  the  two  reuela  re- 
mafned  uulled,  UDtll,  wllh  the  assistance  of  a 
tug,  the  Willamette  was  finsIlT  liberated,  and 
tbe  Premier  suok.  The  Willamette  waa  Id 
fault  for  deviating  from  her  proper  course, 
and  forooDtlnulngatadauKerouaraieofspeed' 
when  the  near  proximity  of  another  veaaet  waa 
in  tad  known  to  her  officers,  inateed  of  itop- 
ping  unlllthepoeltloii  andcourae  of  the  other 
veaael  had  been  made  out,  and  proper  algnals 
for  puting  had  been  given  by  both  veaaela 
BB  the  law  preacribes,  and  understood.  Ae 
the  direct  result  of  Utis  caaualtv,  John  E, 
Hoe,  who  la  repreaeeled  in  this  suit  by  Philip 
L.  Reeee,  aa  administrator  of  the  eatate  of 
said  Hoe;  Frank  C.  Wyncoop;  W.  N.  Rich- 
ardson, who  Is  repreaented  In  thi*  anlt  by  his 
widow,  Ida  F.  Rlchardioni  and  Joaeph  Ran- 
kin,— were  killed ;  and  Jacob  Neleon,  Emma : 
B.  Ulller.  D.  J.  Wyncoop,  B.  W.  Teat,  aud 
Thomas  Foran  auSeied  pecaonal  Injarles;  all 
of  said  deceased  and  injured  peraoni  being 
paNeDgers  on  board  the  Premier. 

"Tbe  atatules  of  this  atate  provide  as  fol- 
low*: 'When  the  death  of  a  person  Is  caused 
by  the  wrongful  act  or  neglect  of  another,  his 
helH,  or  personal  representatlvea  may  main- 
tain an  action  for  damages  against  the  persons 
oaoBlng  the  death.  ..72  HIU's  Code,  g  1S8. 
'A  father,  ar  In  case  of  his  death  or  desertioD 
of  his  family,  tbe  mother,  msy  maintain  an  ac- 
tion as  plalntUI  for  the  injury  or  death  of  a 
dllld,  aud  a  guardian  for  the  injury  or  dealh 
of  hi*  wardr*  Id.  %  189.  'No  action  for  a 
personal  injury  to  any  person  occasioning  hie 
death  shall  abate,  nor  shall  such  right  of  action 
determine  by  reason  of  such  death  If  he  have  a 
wife  or  child  living,  but  such  action  may  be 
luled,  in 


persons  or  property  within  thi*  state,  tx  while 
transporting  such  persons  or  property  U>  or 
from  ihls  state.  Demands  for  iheae  several 
causes  constitute  Ileus  upon  all  steamboats, 
resaels,  and  boats,  and  their  tackle,  apparel, 
and  furniture,  and  have  priority  in  their  order 
herein  euumereted.  and  have  prefereuca  over 
all  other  demands;  but  such  liens  only  con- 
tinue in  force  for  the  period  of  three  vean 
from  tbe  time  tbe  cause  of  action  accrued.'  1 
HlU's  Code,  81678." 

Judgments  were  rendered  against  the  Oregon 
ImprovementCompanyln  fa  vorof  the  libelants, 
respectively,  aud  subBequently  summary  Judg- 
men la  against  it  aud  L.S.J.Huct  and  JohnCol- 
Hqb,  stlpulstors.  Prom  these  Judgments  the 
company  and  tbe  ttipulator*  appeal,  aud  aaeign 


I  JnrtodicUaii,  be- 


(1)  That  tbe  court  had  i.   , . 

jauae  the  action  waa  commenced  in  tbe  west- 
ern division  of  the  district,  and  that  tb«  cause 
occured  in  the  northern  tiivision,  aod  claimanl 
resides  and  the  ship  waa  seized  Id  lh«  latta 
division,  m  The  court  erred  In  lu  decree  la 
favor  of  tbe  Intervening  libelant  Reese,  admin- 
istrator, for  the  death  of  his  intestate,  John  K 
Hoe,  and  Id  favor  of  D.  J-  and  B.  K.  Wyn. 
coop  for  tbe  death  of  their  sou,  and  for  John 
Rankin  tor  the  death  of  bis  sou,  and  for  Ida 
F.  Richardson  for  the  death  of  her  hDaband, 
for  ihe  reason  that  the  court  had  no  luriadic- 
to  entertain  mils  or  action*  In  admiralty 
>m  to  recover  damagea  for  death,  brought 
by  heirs  or  personal  repreaeotatlves  of  deoeaeed 
persons.  (8)  That  the  court  erred  in  decree- 
ing that  the  llbelania  recover  from  the  Oregon 
Improvement  Companj  and  said  atipulaton 
the  snm  of  $84,086.11    (4)  That  It  did  not 


ered  Id  order. 

1.  Tbe  act  to  provide  for  the  times  and 
places  to  hold  terms  of  the  UDlted  Btoiee 
courts  in  the  Itate  of  Washington  providea  as 

"Re  It  enacted,"  etc.  "That  Uie  slate  ol 
Washington  shall  ooustltule  one  Judicial  dia- 
tricL 

"Sec  9.     .     .    . 

"Bee.  8.  That  for  the  puipoee  of  holding 
terms  of  the  district  court,  sud  district  shall 
be  divided  into  four  divlslona  to  be  known  ss 
Uie  eastern,  southern,  nortbem,  and  weBtem 
division*.     .     -     . 

"  Sec.  4.  That  all  civil .  suits  not  of  a  local 
character,  which  shall  be  brought  in  tbe  dis- 
trict or  circuit  courts  of  the  nnitedseiates  for 
the  district  of  Washington,  In  either  of  tbe 
said  divisions  against  a  single  defendant,  or 
where  all  the  defendants  reside  In  the  same  di- 
virion  of  said  district,  shall  be  brousht  in  the 
dlvirion  in  which  tbe  defendaotor  defendants 
reside,  or.  If  there  are  two  or  more  defendants 


ibject  to  the  provUlona  of 
ther  of  said  divlslans,  may 
be  served  and  executed  in  either  or  al)  of  said 
divlslona.  All  lames  of  tact  in  drll  causes 
triable  In  aiiy  of  the  said  courta  aball  be  tried 
In  the  division  where  the  defendant  or  one  of 
the  defendants  reside,  unless  by  coitamit  ot 
both  parties  the  case  shall  be  removed  to  aomc 
other  dlvidon."    36  Btat.  at  L.  46. 

Against  the  contention  <a  appoUaDls  tbe  ra- 
spondenta  urge  tiiat  this  act  la  not  appUcsbie 
to  suits  in  admiralty,  and  dte  the  case  of  B» 
Lmimlk  Unda-nriten.  1B4  (J.  B.  488,  88  L. 
ed.  091.  This  view  Is  not  without  plausIbUltr, 
but  we  do  no  think  It  is  ui'cesaaTT  to  definitely 
pass  upon  it,  as  we  have  based  our  decislim 
upon  other  grounds.  The  record  showa  Ibat 
tbe  claimant  made  no  objection  to  tbe  Jorls- 
dlctloD  of  tbe  court,  but  appeared  In  tbe  ac- 
tloD,  prayed  to  be  permitted  to  defend  it. 
claimed  and  secured  the  release  of  tbe  veaad 
upon  giving  a  bond  and  elgning  atlpulatlon. 
Afterwards,  It  filed  exceptions  to  the  libels, 
but  this  point  waa  not  taken,  but  claimant 
moved  and  obtained  an  order  transferring  the 
case  to  tbe  northern  division,  its  domidl,  and 
the  case  waa  there  tried.    It  will  be  ol 
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that  tlie  act  coutltntc*  tbe  state  od«  dlrtriot. 
and  then  U  nothing  to  affect  lu  aubatantlBl 
iuriidlciton.  H«ane  and  flnat  proceaa  Ivued 
ID  either  dIvtiloD  maj  be  Mrred  and  executed 
Id  all,  aod  that  the  T«Dae  In  either  wai  not 
ImperatiTB  agaiait  the  coownt  of  defend- 
anula  evident  from  the  followlDg  prorlilon 
of  aectloD  1: 

"All  IMUM  of  fKt  In  cWll  caurai,  triable  in 
anj  otMtd  conrta,  Rball  be  tried  In  the  dlrl- 
■inn  in  which  the  defendant  or  one  of  the  de- 
fendants raaide,  unleu  bj  conseat  of  both  par- 
tlea  the  case  shall  be  Temoved  to  tome  other 
dlvUIon." 

The  venua  of  actloiu  under  slatntea  like  tha 
WashlDg^lou  statute  has  always  been  hdd  to 
be  a  priTilege  which  the  defendaot  could  exact 
or  waiTe,  even  as  to  di»lricta.  The  right  of  a 
defendant  to  be'  sacd  In  that  of  hH  dom- 
Idl  ma;  be  waived,  and  ia  waived  by  not  ob- 
lecllne.  Ctniral  ZViut  O).  t.  MeOimt,  ISl 
t.  8.  120.  S8  L.  ed.  98.  If  to  be  sued  tn  the 
diatrict  (A  one's  domloil  (usually  the  stale  in 
which  one  resIdM)  It  in  the  nature  of  a  per- 
sonal exemption,  which  may  be  waived,  surely 
to  be  sned  fn  a  division  of  a  diatrict  ta  of  like 
nature,  and  ma;  be  waived.  Under  tiie  act  of 
February  18, 1873(18  Stat,  st  L.  816,  S90,  chap. 
80),  which  exempted  national  banks  from  suits 
in  state  conna  in  counties  other  than  tbecounty 
or  dty  In  which  the  bank  was  located.  It  was 
held  In  Fir*  Nat.  Bank  t.  Morgan.  183  D.  S. 
)41,  82  L  ed.  983,  that  such  exemption  was  a 
personal  privilege,  which  could  be  waived  and 
was  waived  by  appearing  in  such  suit  brousbt 
in  another  county,  and  not  claiming  the  Im- 
munity granted  by  Congress.  Nor  do  we  con- 
ceive that  it  makee  any  difference,  in  the  clr- 
cnmstances  of  Ibis  case,  that  it  is  in  rtm.  If 
the  owner  bad  not  appMred,  a  different  qnes' 
tion  would  have  arisen.  By  Its  appearance, 
claimant  became  a  party  \Th»  J.  W.  AmuA, 
IS  Fed.  Bap.  V16),  and  aaaumed  the  situation 
of  defendant,  as  regards  tbe  original  libelant. 
Nelson,  and  the  then  intervening  libelants, 
and  answered;  and  on  Its  motion,  as  we  have 
seen,  tbe  action  wae  transfmed  to  and  tried 
in  the  division  of  its  reddence.  and  in  which 
the  ship  waa  seized,  and  Judgments  rendered 
against  It.  As  io  the  effect  of  this,  in  addition 
to  the  cases  cited,  see  also  Barry  v.  FoyUt,  36 
U.  8.  1  Pel.  814.  7  L-  ed.  IS8;  PoOaTd  v. 
Dvight.  8  n.  S.  4  Crancb,  421.  8  L.  ed.  466; 
Barkntu  v.  Hyde,  08  U.  S.  476,  %  L.  ed.  £87; 
Bt.  Lmu  A8.  F.  R.  Oa.  v.  MeBrida.  141  U.  8. 
1*7.  86  L.  ed.  030;  SMyy.  Lufiiyttle,  49  Fed. 
Rep.  807,  4  U.  8.  App.  347. 

9.  The  question  presented  In  the  second  as- 
signment of  error— tlut  ti,  the  power  of  a 
court  of  admiralty  to  entertain  Jurisdiction  of 
•nit  bv  the  representatives  of  a  deceased  per- 
son when  tbe  right  of  action  snrvivea  by  the 
local  law — has  not  Iwen  passed  on  deflcllely 
b;  the  supreme  court,  though  It  has  come  up 
incidentally  In  several  caaea.  Whenever  tl 
hasarlsen  in  the  district  courts,  with  but  few 
exceptions,  the  Jurisdiction  has  been  enter- 
tained, and  by  a  few  eminent  Judges  it  hai 
Seen  asserted  without  tbe  aid  of  focal  law. 
Tlw  reasoning  of  tbe  Utter  has  been  left  un 
BUbstantlal  by  the  decision  of  the  supreme 
court  in  JfoAi^  L.  tru.  Oa.  v.  Branu.  95  D.  " 
754.  34  I^  ed.  680,  but  it  shows  Ihe  dUpoaltli 
31  L.  R.  A. 


iry  to  review  or  especially 
This  has  been  ably  snd  ac- 


cite  these  cases.    This  has  been  ablj'si 
curately  donelo  Ameriean  8.  B.  Ch.  v.  Ohaa 
16  Wall.  382.  31  L.  ed.  !H»:  Th«  Har- 


8.  613,  Se  L.  ed.  814;  Barton  v.  Brotm  ("2^ 
Oonair").  143  D.  B.  880,  86  L.  ed.  737,  and  no 
disapproval  Is  expressed  of  tbe  cases  reviewed. 
It  may  not  be  unnecessary  repetition  to  refer 
to  the  case  of  The  OUy^  Stffvsaik.  S3  Fed. 
Rep.  98,  in  which  Judge  Brown,  of  ihe  south- 
ern district  of  New  York,  comments  on  pre- 
vious decisions,  and  vindicates  the  Jurisdiction 
of  the  district  court  with  great  strength  of  rea- 
soning; and  tbe  cases  fiolmciv.  Ortg(mAO.R. 
Co.  6  Fed.  Rep.  73,  and  Tie  Oalwp  Ohitf.  S 
Fed.  Rep.  168,  in  which  Judge  Deady,  In  tbe 
Oregon  district,  sustained,  respectively,  an 
action  in  permnam  and  an  action  in  rem,  a 
statute  in  Oregon  gtving  the  right  of  action; 
and  Be  HuinixM*  £«mA«r  MfrM.  Am.  60  Fed. 
I,  decided  by  Judge  Morrow,  of  tbe 
lortbem  diatrict  of  Califomia,  following  and 


>y  the  circuit  court  of  apneals,  and  the  conclu- 
ilon  and  reasoning  of  Juoge  Brown  approved. 
SOU.a.  App.670,0C.C.  A;^.aDd61Fed.Rep. 


!  state  statute  (N.  Y.  Iaws  1B47,  chap.  430 
amended  by  Laws  1849,  chap.  906,  and 
Laws  1870,  chap.  78)  cannot  be  maintained  In 


cept  to  say  that  we  fully  concur  therein.  The 
damagea  were  the  reault  of  a  tort  committed 
on  narlgable  wsten  of  the  United  Sulae;  tbe 
tort  was  by  place  and  dKumstance  a  mari- 
time one;  the  locality  was  within  the  waters 
of  astata,  which  by  its  statute  gave  to  the  ad- 
ministrator of  the  person  killed  a  right  to  re- 
of  kin  a  s  - 


ceive  for  the  b«ieflt  of  the  ni 


pressly  held  that  sucb  staiules  are  valid,  even 
when  tbe  lort  was  committed  on  navigable 
waters.  In  the  absence  of  any  regulation  of 
the  subject  by  Oongrees,  Amtriean  8.  B.  Co. 
T.  Ckaee,  88  IT.  8. 16  Wall.  633.  21  L.  ed.  860; 
SA«rtookv.  JIUflf,  98U.  8.9B.  2SL.  ed.  81B. 
There  Is  no  queetlon  here  of  an  attempt  to 
create  a  maritime  lien  1^  a  state  law;  that 
law  simply  gives  In  certain  cases  a  legal  right 
to  dsmsges  for  a  tort,  which  survives  ibe  per- 
son injured,  and  passea,  as  do  other  rigbta  of 
property,  Io  the  Ivgal  successor  to  bis  eslaie. 
Tbe  admiralty  courts,  before  the  passage  of  tbe 
Bla'ute,  exercised  Jurisdiction  over  precisely 
sucb  claims  for  damages,  when  brought  in  his 
lifetime  by  tbe  person  injured,  and  tbeie 
seems  nosound  reason  why  tbey  ahould  noi 
eiercixe  like  Jurisdiction  when  the  tort  Is 
committed  In  a  locality  where  the  mnnidpal 
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law  prflMrm  Ibe  rigbt  to  redresa  beTond  the 
life  of  tbe  Injured  person.  It  U  not  logicslly 
an  enUTgemeDt  of  juriadiclfoa  »>  ae  to  cover  a 
general  lubject  uot  cognizable  befora,  but  a 
mere  Increaae  of  (ha  Tarleliea  of  cuea  em- 
braced wiibltt  tbat  Kohject." 

This  aclioa  was  t'p  ptrionam,  but  the  reason' 
iog  of  the  court  and  of  Judge  Brown  applies 
aa  well  to  actions  *n  ran.  If  a  colllalOD  is 
culpable,  1l  la  undoubtedly  a  marine  tort,  and 
the  Bupreoie  court  said  In  Tli»  CHy  of  Panama 
V.  I^lpt  {-Tht  Oity  of  Panama").  101  D.  B. 
00  pagea  4S8-46J.  25  L.  ed.  lOBlIOGJ: 

"lojuriee  of  tbe  kind  [the  case  was  of  In 
Juries  not  resulting  In  death]  alleged  give  tbi 
party  a  claim  for  compensatloQ,  and  ttie  cause 
of  BclioD  may  be  prosecuted  by  a  libel  tn  rvnt 
against  (he  ship;  and  tbe  rule  IsuiilTeraal  that 
Ittbe  libel  !a  suatained,  tbe  decree  may  be  en- 
forced m  r»m,  as  In  other caseswbere  a  mari- 
time lien  arises.  These  principles  are  sowell 
known  and  wo  unlTersally  acknowledged  tbat 
argument  in  tbeir  support  is  unnecessary." 
Page  409.  L.  ed.  1061. 

If  a  claim  for  compeusstion,   if  the  part^ 
die,  can  be  made  to  survive  bv  statute  to  bis 
rep  resell  tat  Ives,  it  would  not  be  ter;  com] ' 
reasoning  to  hold  that  the  remedy  cannot 
be  made  toeurrive.     Indeed,  there  ii  langi 
0/  Justice  Gray  in  the  caae  ot  TheH.  B. 
lard,  62  Fed.   Rep.  887,  wbicb  supports  tbe 
▼iew  tbat,  tbe  right  being  created,  the  admi- 
ralty courts  of  the  United  States  will  enforce 
It  by  tb^t  own  rules  of   procedure.      The 
learned  Justice  said;    "When  a  right  mari- 
time In  its  nature  liat  been  created  by  the  local 
law,  tbe  admiralty  conrta  of  tbe  United  States 


bar  of  cases,  among  which  is  Barton  t.  Broun 
("I»<  CbrsfltV-},  14b  U.  8.  886,  88  Ia  ed.  787. 
Id  the  case  at  iHtr.  however.  It  la  enough  to 
say  tbat,  the  ton  being  a  maritime  one,  it 
would  seem  on  principle  and  authority,  if  the 
local  law  Is  competent  to  preserve  tbe  right  of 
action,  it  ii  competent  to  give  it  the  elBciency 
of  a  lien  to  be  enforced  la  the  appropriate 
Federal  tribunal.  Beddv.  HaarUVTIu  LoUa- 
uanna"),  88  U.  B.  21  Wall.  668,  661,  aS  L.  od. 
664.084. 

8.  Thefonrth  assinimentDf  errorlsnot  very 
clear.  If  it  means  mat  tbe  Judgments  are  ez< 
cesaive  aa  to  amounts,  it  Is  not  well  taken.  We 
cannot  say  the  Judgment  of  the  court  was  not 
well  exercised,  and  that  the  amounts  awarded 
are  excessive  compensation  for  thelujurlea  in 
dieted.  If  It  means  more  than  this,  It  is  cov- 
ered by  the  flftb  assignment  of  error,  which 
we  aball  now  proceed  to  consider.  The  aa- 
■Ignment  is  general,  and  It  is  not  certain  that 
the  points  spoclflcaUy  urged  here  were  drawn 
!llL.aA. 


to  the  attention  of  the  dlatrlot  covrt.  How- 
ever, the  right  of  the  libelants  who  InlerreDed 
after  tbe  ship  was  releaaed  la  dia 


were  rendered  the  oonalruction  of  admiiallv 
rule  84,  and  tbe  extent  of  the  JurisdIcUon  to 
euterlain  pelitiona  of  inlervehing  llbelaata, 
was  dispulable,  but  has  since  been  aelll«d  bj 
tbe  supreme  court  in  Tha  Onj/on  (decided 
May  Oof  this  year)  168  U.  S.  186,  S8  L.  ed. 
948,  In  whichitlsheldthatastipulatkin  civn 
for  the  release  of  a  vessel  upon  tfa«  original 
illMi  to  recover  damages  done  to  a  Teasel  witk 
which  she  collided  does  not  bind  the  sarettes 
to  respond  to  claims  set  up  by  interreolng  pe- 
litiona filed  subsequently  to  the  release,  and 
hence  the  court  ahouid  not  enieriain  Juriadio- 
tioD  of  such  Intervening  petHiona. 

It  follows,  therefore,  that  tA«i«Mfffm«iU(^fiW 
DiitTiet  CovH  At  fator  <>f  (Ae  iiaervening  HbA- 
anU,  Bmma  B.  MHUr,  and  B.  W.  Ymt.  Ida  V. 
Su^ardion,  Th4>ma»  Faran.  and  John  BanltiM, 
ihould  btrtvtrmd,  and  tbat  tlujmdfmntU  ■• 


A  petition  for  rebearing  and  modlflcaUoit  o( 
tbe  decree  was  subsequently  Bled  and  on  Octo- 
ber 81.  teas,  the  following  addiUonal  deoee 
waa  entered : 

The  decree  heretofore  entered  ia  hen^ 
modiOed  so  aa  to  read  as  follows: 

The  Judgments  of  tbe  district  Gomt  In  fvrar 


and  Philip  L.  Reese,  admin latrator.eic.,  beaad 
they  hereoy  are  affirmed  with  coau  to  the  asdd 
appellees;  and  that  the  Judgment*  in  fkvor  of 
intervening  libelants,  Emma  B.  HUler.  £.  W. 
Test  and  Ida  F.  Bichardarni,  be  and  tbey  an 
hereby  afQrmed,  as  against  die  Oregon  IdtcbI- 
ment  Company,  with  costs,  and  OtMt  thev  be 
and  tbey  are  reversed  as  agalnat  L.  8.  J.  finni 
and  John  Colilna,  with  coats  to  said  atipiil*- 
tors;  and  that  the  Judgments  In  favor  of  tbe 
inlBrveDingllbeiantB,  Thomas Forau and  Jo^ 
Rankin,  be  and  they  are  heretty  reversed  with 
C0S1S  to  the  appellees,  and  that  as  to  them  this 
CHune  la  remanded  to  the  district  court  fof 


treat  the  loterveuing  petltioDS  of  aaSd  Fotan 
and  Rankin  aa  Independent  libela,  and  to  lasoe 
proceaa  thereon  agalnat  the  ateamahip  Willa- 
mette, or  upon  amendment  against  her  own- 
ers, or  to  take  such  other  piooeedlnga  thsretn 
as  justice  may  requin. 
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Btatb,  ac  rd.  TaoKAS  CsmB  tJAVuias  Bank,  v.  Qn-UAib 
MONTANA  SUPREMB  OOUBT. 


A  KtatnM  extending  tlie  tlma  for  r*demp- 
tlMi  upon  tbe  gale  of  moriKVed  premtses  doe* 
Dot  Iminlrtbe  obllKatIdD  of  Ibe  ooutimot  wa/Sn 
ht  •  pi«-eziiLliis  mortKatre. 

(Kuob  lfl,lBeB.) 

APPEAL  bv  reUtOT  from  a  judgment  of  tlw 
Dtotiict  Court  for  Jefferson  County  deoj- 
ingawritof  maDdftmus  lo  compel  Ibe  aelWery 
of  *  deed  to  property  nhlch  It  hftd  purchased 
•t  sbciiff'*  aalc.    A^nMd. 

Btatement  by  D«  Witt.  i. 

This  fa  an  appeal  from  the  Judgment  of  tbe 
dletrict  court  rendered  In  favor  of  the  respond- 
ent, upon  dismiasing  tbe  relator's  appllculion 
for  B.  writ  of  mandamus.  Relator  Id  the  dis- 
trict court,  aclied  for  tbe  writ  commanding 
tbe  respondent,  who  was  sheiift  of  Jefferson 
cannty,  to  execute  and  deliver  to  It  a  deed  of 


real  estate  sold  upon  judgment  foreclosing  a 
morigage  upon  tbe  same.  The  petition  set 
furth  iUst  on  January  5,  1S93,  O«orge  B.  Ken- 
ned; nnd  wiFe  executed  to  relator,  to  secure 
an  indebtedness,  a  mortgage  upon  the  real 
estate  described  In  tbe  petition ;  that  on  March 
6,  1805,  relator  commenced  an  action  lo  fore- 
closB-the  mortgage.  In  which  actlDn  Judgment 
waa  rendered  Juty  2,  1893.  The  Jiiclfcial  sale 
took  place  Augnat  8, 1B95.  Bli  months  having 
expired  on  February  4,  1806,  the  relator  de- 
manded a  deed  from  the  rCBpondeiit,  the 
sheriff.  The  respondent  refused  to  make  the 
deed,  alleging  as  a  reason  that  the  time  for  re- 
demption was  one  year  Instead  of  bIx  months, 
and  that  the  deed  was  not  due  until  August  B, 
IBM.  These  facU  were  all  set  up  in  the 
petition,  and  were  by  the  district  court  con- 
sidered inaufflclent  upon  which  to  issue  the 
writ  of  mandamus.  The  contention  U  based 
upon  the  fact  that,  when  Ibe  mortgage  was 
given,  tbe  redemption  period  ander  the  law 
was  six  months.  On  July  1, 1895,  the  law  went 
Into  effect  which  made  the  redemption  period 
one  year.  The  respondent,  the  aberlO,  stood 
upon  the  sialule  as  enacted,  and  refused  to 
make  the  deed.  The  appellant's  contention 
was  that  the  statute  of  July  1. 1895,  was  uu- 
consillntlonal  and  void  aa  to  tbls  mortgage,  In 


» Is  tbe 


'nie  above  oaae.  following  that  of  Beveriy  r. 
BarnttE  (Kan.)  ante,  "H.  clearly  reoofmlzea  that  tbe 
quesUon  Involved  ISBF»d-ral  oaeon  which  tbe  de- 
elsion  of  tbe  United  Slates  Supreme  Oanrt  la  the 
oltliiiau  autborltr  Alter  tbe  publication  of 
Bevartr  T.  Barnltz  tbe  Supreme  Court  of  tbe 
United  States,  la  Bamliz  v.  Beverly,  IflS  U.  8.  — , 
41L.  ed.  ~.  reversed  tbe  declston  of  the  Kaons  su- 
preme oourt  and  held  the  Kuaaas  atatute  nnoonstl- 
tutloiu].      , 

Tbe  Montana  aiatuie  oomldend  In  tbe  atiove 
«Bae  of  Btatb.  Tbohas  Cnnsa  Sat.  Baitk.  v.  Qil- 
I.IAII  la  ItlcG  Ibe  Kaiirai  aiatulelD  extending:  tbe 
time  for  redemption  upon  a  sale  of  mor(«a)Ted 
premises.   Ii  extended  tbe  dme.  wblob  nnder  the 
previous  law  vaa  six  months,  to  one  rear,  while 
the  Sansaa  alatute  eii*inded  It  to  eighteen  mootbs. 
butthe  prinolple  iDTolved  tn  the  t 
flame.  If,  as  we  BUpooee,  tbe  Motitt 
tended  also  Ibe  mnrlmsor's  rlg-ht  ti 
knd  uae  of  tbe  premieea  wltboiit 
That  waa  Ibe  effect  of  the  Kansna  alatule.  butts 
not  Qxpreaaly  atated  In  the  above  oftse  respeellng 

Tbe  conclualon  of  tbe  Bupieme  Oourt  of  tbe 
United  States  In  tbe  ease  of  Barnitt  v.  Beverly  la 
«xpreMed  to  Ibe  opinion  of  Ur.  Justice  Shlnts  aa 
follows:  "We  bold  Cbst  a  atstute  mbloh  autborliw 
>r  property  auld  upon  foiecloaura 
lere  no  rigrbt  of  redemption  prs- 
vioualy  existed,  or  whicb  extenda  tbe  period  of 
redemption  l>eyond  tbe  time  formerly  allowed, 
oannot  const  I  cutlon  ally  apply  to  a  sale  under  a 
moTt^sKe  executed  tietore  lie  luiiiianii  "  Tbe  opln- 
lou  proceeda  to  diacusa  Ibe  aubleot  aa  follows: 
"Under  tbe  Uw.  aa  It  existed  at  the  time  when  the 
mortcafre  wsg  made,  alter  a  foreclosure  and  sale 
of  tbe  morl^ased  premlaes.  tbe  purcbHser  was 
srlren  aocua)  poneaslonasaoon  aa  tbeaale  waa  con- 
firmed and  Ibe  sberUTs  deed  laued.  Thereafter 
81  L.  B.  A. 


the  owner  had 
title,  or  riFbt  in  any  way  to  tbe  premises." 

The  Kansas  statute  oontalned  anotber  iirovlBlon 
whleli  does  not  appeer  In  tbe  Honiana  icatute.  or 
at  least  Is  not  discussed  In  tbe  above  case  of  Stath, 

TnnmMflMiiMfltT.  Hiww,  g.  Oir.r.t.w      ThlLtSeO- 

Uon  In  tbe  Eansasstatute  provided  that  real  eaiata 
onoe  sold  npon  order  of  sale,  tpeolel  execution,  or 
ceneral  exeouUon  aboutd  not  aicain  be  itable  for 
sale  for  any  balance  dne  upon  the  Judmnent  or  de- 
cree npon  wblob  the  same  waa  sold  or  any  Indg- 
ment  or  Hen  Inferior  thereto  and  under  whiob  tlw 
bolder  of  auoh  lien  had  a  rlrbt  to  redeem.  Upon 
ihls  the  opinion  of  Ur.  JuaHoe  Sblres  aayi:  **0b- 
vIoHHty.  this  BOhpine  of  foreclosure  renders  It  nec- 
essary for  the  mortvBBee  to  blmaeif  bid,  or  pro- 
ours  others  to  tild.  the  entire  amount  of  llis 
morijrBoe  debt,  and  ihus.  in  effect,  release  tbe 
debtor  from  bta  pcisonal  obligation." 

Proceeding  to  discuss  both  provlsionB  of  the 
slatute,  lbs  opinion  further  says:  "It  seems  im- 
possible to  resist  tbe  oonvlctton  that  sooh  a  ctaanRe 
In  tbe  law  Is  not  merely  tbe  subelitutlon  of  on* 
remedy  for  anotber,  but  la  a  subelantlBl  Impair- 
ment of  the  rlshts.ot  tbe  morigagee  as  expressed 
In  tbe  contract.  Where,  In  a  morleage,  an  entire 
estate  la  pledged  fur  tbe  payment  of  h  debt,  with 
rlcht  to  sell  the  monxaiied  premises  Iree  from  re- 
demption, can  that  tie  valid  leslalatlou  whtoh 
would  seek  to  nubetitute  ■  right  to  sell  tbe  prem- 
hes  subject  te  an  eetsieor  rightof  pcencsiiloiilnthe 
debtor  or  bla  alienees  lor  eiKhteen  monttis? 

"Uartba  Baroiti  b^d  Kirtland**  notes  secured 
b;  a  mortiafie.  Or  course,  under  tbe  oontiaot 
thos  created,  she  bad  a  right  to  resort  to  other 
property  of  tbe  debtor  to  make  up  for  any  de- 
ficiency remainloR  alter  tbe  sale  of  the  real  estats 
morlgured.  As  tjie  law  stood  at  tbe  time  theoon- 
tract  waa  made.  It  Elrtland,  either  by  puroliase  at 
the  sale  or  by  subsequent  traosactloDS,  twcametbe 
owner  of  Ihe  real  estate.  Mrs.  Bainfta  bad  a  legal 
right  to  again  levy  thereon,  and  snbjeot  it  to  the 
payment  of  theremnantof  berdebt.  BnttUslaWi 
41 
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that  It  WM  eoBCtod  atter  Oie  mortnge  wu 
KiTcQ,  uid  thus  Impaired  the  obUnttoa  of  tbe 
coDiract between  the  marlgagoranatnortngee. 
MoDt.  Coiut.  BTt.  8,  g  11,  ud  O.  H.  Cout. 
•rl.  1.  S  10. 


Dm  Witt,  J.,  dellverad  the  opinion  of  the 

Ab  noted  in  thealatement,  the  onlj  Qneetlon 
In  this  case  U  wbetberthe  aiatute,  haTmgbeen 
enacted  fttler  tbe  morigage  wu  executed,  and 
wblch  extended  the  time  for  redemption,  Is 
constitutional.  Does  the  statute  impair  the 
obllgstlon  of  the  contract,  or  does  it  reach  tbe 
remedy  onlyT  Thia  cue  has  been  very  sblj 
briefed  bj  learned  connset  on  each  side.  Ap- 
pellant's counsel  opens  the  discussion  with  the 
lullowing  appropriate  remarke:  "This  veicd 
question,  InTolvlng  the  subtle  distinction  be- 
tween the  obligation  of  a  contract  and  the 
remedy  for  its  enforcement,  after  Bliimbering 
for  aperiod.  bos  gained  prominenceoD  account 
e^ecent  legiHiatfon  in  some  of  tbe  Western 
states  looking  to  some  extent  to  the  relict  of 
the  debtor  ciasses.  The  great  linaacial  dle- 
tresa  that  has  led  to  the  enactment  of  these 
laws  has  inclined  the  courts  lo  care rul I y  ex- 
amine tbe  decisions  heretofore  made  upon  the 


subject,  tbe  prorlsIoDB  of  the  Federal  aaA  sue 
Constitution  fn  relation  to  It,  mwi  mItc  the 
question  In  favor  of  the  lost  utd  fanasBi 
objecta  sought  to  be  accompllahed,  if  tim  auie 
comes  wfthin  the  domain  of  Ic^Hmale  legis- 
lation. Hence  we  keenly  appre^ota  tbe  dem 
of  this  hoDorable  court  to  maintwn  ta  leCtv 
and  spirit  the  salutary  provisioDS  of  Iba  fasda- 
mental  law  of  tbe  land,  by  preeerviug  laiaei 
the  obligations  of  a  contract,  and  at  Uw  asme 
time  arert  the  disappointment  of  reasaootde 
expectations  that  would  result  from  declaring 
such  laws  luvalld.  Tbe  important  niiietlc 
here  to  be  determined  Is  whether  tbe  act  of 
tbe  legiBladve  assembly  of  this  stale  in  extend- 
ing the  time  of  redemption  upon  tbe  e«le  of 
mortgaged  premises  impairs  tbe  obligatieo  of 
the  contract,  or  so  operates  upon  the  remedy, 
only,  as  to  afford  suitable  and  proper  mrant 
for  Its  enforcement."  It  Is  quite  tme,  as 
counBel  suggests,  that  we  are  deeply  aenjUe 
of  the  importance  of  the  constltutioDol  qoes- 
tlon  here  Involved;  and,  furthermore,  we  may 
add  that  we  approached  Its  consideration  wUh 
a  strong  preconception  againat  the  coniUtn- 
lionality  of  the  statute.  Chief  Justice  Haitio. 
of  tbe  supreme  court  of  EaDSas,  said,  fn  bis 
able  discussion  of  a  Blmllor  statute:  "Fnnn 
causes  upon  wblcb  all  do  not  agree,  and  thai 
we  need  not  discuss,  the  burden  of  a  private 
debt  bos  been   enormously  increAsed  of  late 


■I  ire  baveaden.  In  eipren  terms  riealsrea  tbaCthIB 
real  estate  ptaalJ  not  acein  lie  Jlable  tor  Bale  loranr 
tjaJanoe  due  upon  the  Juctvment  or  decree  iinder 
wtiloh  the  same  Is  Bold.  Tills  cannoc  lie  beld  to 
mean  merely  ihat  che  land  la  Sold  free  from  eilBt- 
<DE  liens,  for  sucb  vould  be  tbe  legal  elloct  of  the 
Bale  at  any  rate.  It  iilalnly  means  tbattbe  bulanoe 
of  tbe  detit  shall  not  he  taade  out  of  tbe  lands, 
even  It  and  wben  they  tjccame  tbe  property  ol  tbe 
debtor.  Nor  nan  it  be  said  that  such  a  gueBtlon  Is 
not  now  before  us.  What  we  are  nov  coosldennR 
Is  whether  tlie  chanse  of  remedy  waa  detrlmealal 
toBuoha  dettree  as  to  amount  loan  ImpalrmenLof 
(lie  nlalntin's  risbt;  and,  as  tfils  record  dlBciuees 
that  the  eale  left  a  portion  at  tbe  ntaintUTs  Judg- 
meat  unpaid,  It  may  be  rnlrly  arsued  thattlilB  pro- 
vlBlon  of  tbe  ant  does  depi-Ive  ifae  plaintiff  of  a 
riRht  Inberent  In  her  oonlra<>t.  When  we  are 
Uked  lo  put  tbis  case  within  the  rule  of  those 
oases  In  wfalob  we  bave  held  ihat  It  Is  competent 
for  the  states  to  change  tbe  form  of  the  rempdy,  or 
to  modify  II  otherwise,  as  they  may  see  fit.  pro- 
vided DO  sutKtantlal  rl|:ht  secured  by  tbe  contraot 
la  thereby  impaired,  we  are  bound  to  oonsldeF  the 
entire  ■chome  of  the  new  statute,  and  to  have  re- 
gard to  Ita  probable  effeet  on  the  rlabts  o(  tbe  par- 

"It  Is  ooDtended  that  the  riffbt  to  redeem,  sraeCnl 
by  ttie  new  statute,  only  operates  on  the  purchaser, 
and-not  on  tbe  moilRBgee  as  luob.  This  very  ar- 
gument wastorBHeen  and  disposed  of  In  Bronson 
V.  Klnile  (IS  n.  B.  1  How,  811, 11 1,  ed.  143),  where 
this  oourt  said: 

"■It  [the  new  act)  declares  that,  attboug-b  the 
mortKaged  premlsea  should  be  sold  under  the  de- 
cree of  the  court  of  obancery,  yet  that  tbe  equi- 
table estate  of  tbe  mortgagor  shall  not  tra  extin- 
guished, but  sball  continue  for  twelve  montba 
after  tbe  sale:  and  It  moreover  gives  anew  and 
like  estate,  wblob  before  bsd  no  existence  to  the 
Judgment  creditor  to  continue  for  Bttecn  months- 
It  Suohrlgbls  maybe  added  to  tbe  original  Oon- 
traot  by  subsequent  leglalatlon.  It  would  be  dlffl- 
euJt  to  saj  at  what  point  they  must  stop.  An 
81  1^  R  A. 
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premtoo  may,  tn  like 
red  upon  Dttaera:  and  tbe  tifbt 
to  laaeem  may  oe  so  prolonged  as  lo  deprln 
tbe  mortgagee  of  tbe  benefit  of  his  security,  bj 
rendering  tbe  property  unsalable  for  onytbtmr  lite 
Us  value.  Tbla  law  gives  to  the  mongsgor,  and  «■ 
tbe  Judgment  crcdllor  [meaning  oredlcoTB  utbei 
ttian  the  mortgagee],  an  ec[uitable  mate  in  tbr 
premlsea.  which  neither  of  ihem  would  have  been 
entitled  to  under  tbe  srlglnal  conTraot:  and  ibsc 
newtntereBtsare  directly  und  materially  Inoonlliei 
with  tboee  wblch  tbe  mortirigee  acquired  when  the 
mortKBge  was  made.  Any  Euob  modldcatlon  of  a 
contract  by  subeeguent  IcKlslatlon,  aealnsi  tbs 
consent  of  one  of  tbe  partlea.  unqueetJonablT  Im- 
pairs Its  obllgfttlouB.  and  Is  prohlbued  by  tbe  Odd- 
etitullon.' 

la  rervreed.  and  ibe  cause  remanded  to  that  ocxin, 
wllh  directions  for  further  proeeedlnsa  not  loeca- 
tlstcnt  with  tbis  opinion." 

There  can  tie  no  doubt  from  this  opinion  ifaat  tbe 
Supreme  Oourt  of  Uie  United  States  coodemned 
[tending  Hbe  time  for  redemption 
session  and  use  of  the 
laL  Irrespective  of  the 
other  provision  of  theslatuteeiempUng  the  prop- 
erly from  subsequent  sale  fnr  the  eame  debt,  al- 
■bough  the  latter  made  a  further  and  Independent 
mpalrment  of  the  monjTBgee'a  rlgbla.  Tlie  rceult 
nuet  be  that  the  Montana  case  bet«  reported  k 
n  elfecl  overruled  by  BaTDlCB  V.  Beverly,  isa  U.  f- 
— .  *1  L.  ed.  — . 
The  case  of  Slate,  German  8av.  t  L.  Boe-,  v.  Sear* 
fOr.)  48  Poo.  18G,  which  laottedlntbeaboTe  Moa- 
reported  to  be  still  before  tbe  oonrton 
application  for  rehearing.  Thaeai,  Uke  thelfaa- 
tena  and  Kansas  oasea.  Is  In  efleot overruled  by  the 
decision  of  tbe  Unlled  States Sumeme  Conri^  whin 
the  Idabo  case  of  Wilder  v.  Osmpbell,  4  Fsc  Kl. 
Is  thereby  eslablisbed  as  oorrect,  sliioe  Hm  Idaln 
court  held  a  ttmllar  statute  onooDStttutloiial  as  to 
pre-eilating  mortfagea.  B^  A,  B. 


Disr.zBabyCoOgle 


mortfCBKe  debt.  tbeaccumulaCloosof  »  lifetime 
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dscUoni  of  tlie  Kuisw  utd  Oregon  eonrts,  utd 
flodlog  oai  reuoni  for  mch  concumnce  In 
the  Mtue  United  StMM  Supreme  Court  ctses 
dlacuawd  by  them,  end  Ibey  having  so  tbOr- 
onghlT  occupied  the  deld  before  we  reached 
It,  It  would  aeem,  perhaps,  to  be  to  alleclatloD 
of  orlgloal  reaearch  U>  write  at  much  lengUk  In 
thli  opialon.  But  the  importance  of  the  cbm 
probaolf  demands  aome  letting  forth  of  our 
reason!  for  holdinc  that  the  United  Staiaa 
Sapreme  Court  decisions  are  to  the  effect  that 
our  law  of  1899  la  not  unooDstltutloaal. 

While  our  CouaUtution  torblda  the  legUla- 
tare  from  paasiog  a  law  Impalriog  the  obliga- 
tion of  contracts,  the  same  inhibiiioD  is  found 
ia  the  CoDitllutiun  of  the  United  Slates:  and 
iberefore  the  Supreme  Court  of  the  Uolted 
Slates  te  Om  court  of  final  resort  upon  this 

Sueatlon.  Thai  being  true,  we  now  base  our 
eclstoD  upon  the  doctrines  as  aouounced  by 
the  Uolled  Statea  Supreme  Court  since  Bron- 
toa  V.  KiTuit  Hndaomeof  [hecaseaimmedlalelj 
folloniDg  it.  Passing  [hat  early  laodmark  in 
the  hlalor;  of  the  coastructlon  of  U.  8.  Const, 
art.  1,  g  10,  to  wit,  Hturga  t.  OroiBninihield 
(1819)  17  U.  S.  4  Wheat  133,  4  L.  ed.  529,  in 
which  Chief  Justice  Harshall,  as  said  by  Chief 
Justice  Martin  of  Kansas,  "well  nigh  ex- 
lisupted  the  subject,"  we  encounter  BronwnT. 
Kintie  (1H48)  43  0.  B.  1  How.  311,  11  L.  ed. 
HZ,  that  much  quoted,  canvasBed,  approved, 
sod  criticised  case.  There  were  two  polotsia 
ihat  case,  Ijut  Ihere  la  only  one  with  which  we 
have  DOW  to  do.  It  was  there  held  that  a  law 
passed  aubsequeut  to  theexecution  of  the  mort- 
gage inqucBtion.  which  law  gave  the  mortgagor 
twelve  months  In  which  to  redeem,  was  void 
under  article  1,  i^  10,  of  the  Constitution  of  the 
United  Blales.  The  case  came  from  the  state 
o(  illiuois,  where  ilie  commoo  law  view  of  the 
nature  of  a  mortgage  ful);  obtained.  Upon 
this  point,  Cliief  justice  Taney,  in  renderiog 
the  decision,  said:  "We  proceed  to  apply  Iheaa 
principles  to  the  case  bisfore  ua.  iccurding 
to  the  long-settled  rules  of  law  and  equity  Id 
all  of  the  states  whose  jurisprudence  has  been 
modeled  upon  the  principles  of  the  common 
law,  the  legal  title  to  the  premises  in  question 
Tested  in  tbe  complainaot,  upon  the  failure  of 
the  mortgagor  to  comply  with  the  conditions 
contained  iu  the  proviso,  and  at  law  he  had  a 
aue  for  and  recover  the  land  Itself." 
r.  Kimie,  43  U.  8.  1  How.  818,  11  L. 
ed.l45.  There  was  nothing  new  In  MeOraekM 
V.  Savieard.  43  V.  S.  2  How.  608,  11  L.  ed. 
897.  or  ffoaard  v.  Bitgbee,  65  U.  S.  34  How. 
461,  IS  L.  ed.  7SS.  They  were  decided  upon 
the  authority  of  Bivnton  v.  Kirait,  But  the 
common-law  view  of  a  mortgage  no  longer 
obtains  in  moat  of  thestatesof  theUuion.  Ae 
shown  in  Beserig  v.  Barniit,  and  State,  Oerntan 
iiiv.  <e  L.  Boe.,  V,  8eart,  supra,  that  Ideals 
"cut  up  by  the  roots;"  and  with  us.  In  these 
days,a  morlgase  is  simply  a  security  for  a  debt. 
It  is  ao  lo  Montana.  Therefore,  whatever 
reason,  If  any,  Broruon  v.  Eintu  obtains  from 
the  fact  that  the  legal  title  lo  the  real  estate 
ves(«d  In  the  mortgagee  upon  failure  uf  the 
mortgagor,  dlBappeaia  from  the  case  when  it 
Is  sought  to  apply  It  as  an  authority  upon  the 
modern  commercial  view  that  a  mortgage  la 
simply  a  security.  Therefore,  the  contract 
between  mortgagor  and  mortgagee,  bafon  na 


JBentr^v.  Bamib,  BS  Ean.  466,  anU,14.  The 
commarrlal  and  political  conditions  menUooed 
iiy  the  Kansas  decision  did  not  exist  In  tbie 
state  to  any  such  extent  ss  they  dtd  In  Kansas, 
and  we  do  not  know  that  the  conslderationa 
which,  it  seems,  moved  the  Kansas  legislation, 
influenced  ours.  Our  statute  came  In  with 
the  new  Codes  of  1899.  But  the  suggestloi 
even  of  the  existence  of  an.v  senllment  such  m 
that  expressed  In  the  Kansxa  decision  causes  i 
court  to  hesitate  and  acrulinize  closely,  lest  It 
may  be  that  a  statute  passed  in  lime*  of  finan- 
cial dwresaion  has  overriden  the  fundamental 
law  of  the  Conatitutiooifor  the  Cooslllution 
ia  for  good  Umes  and  bad  times,  for  adversity 
aa  welt  as  prosperity.  Entertaining  such 
views,  and  having  planted  them  in  the  decisions 
of  this  court  upon  the  constitutional  questions 
which  we  have  heretofore  considered,  we  ap- 
proached the  present  matter  with  the  appre- 
Lension  that  perhaps  the  legislature  had 
yielded  to  soma  sentiment  of  commieeralion 
tor  the  present  debtor,  and  forgotten  the  chart 
and  compass  of  the  Constitution.  But  this 
apprehension  has  been  gradually  and  eSeclu- 
ally  dissipated  by  a  renewed  study  of  the 
cases  from  Sturge*  v.  Oriuii,in$hiM,  17  U.  S. 
4  Wheat.  122.  4  L.  ed.  529.  lo  Mcriejf  v.  Lakt 
Short  <t  M.8.R.  Go.  146  U.  B.  163,  36  L.  ed. 
925,  and  In  the  state  courts,  the  cases  of  Slate, 
German  Sar.  *  L.  3oe.  v.  Sean  (Or.)  43  Pac. 
482.  and  Beverly  v.  BamUg,  tr^ra.  The  learn- 
ing and  reasoolng  upon  this  question  have 
receoily  been  thoroughly  collected  in  the  cases 
from  Kansas  and  OregoD  above  noted. 

While  the  question  here  presented  Is  one 
under  the  stale  CooBlitutlon,  it  la  also  a  Fed- 
eral questioD,  under  the  Constitution  of  the 
Uolted  Stales;  and  so  vievieg  It,  we  are  of 
opinion  that  the  Kansas  and  Oregon  decisions 
are  sustained  by  the  cases  In  the  United  Statea 
Supreme  Court  decided  subsequeot  to  Broneon 
T.  Kintii,  42  U  B.  1  How.  811,  11  L.  ed.  143; 
MeOraelan  v.  Saywara.  48  U.  8.  2  How.  608, 
11  L.  ed.  897,  and  Heaard  v.  Bvgbte.  69  U.  8. 

24  Uow.  461, 16  L.  ed.  76a  The  Kansas  and 
Oregon  cases  above  mentioned  ably  review  the 
hislury  of  this  question  as  It  has  been  treated 
in  the  United  Blales  decisions,  especially  the 
following  cases:  Siargetv.  Orowntmliield,  and 
Sronion  v.  KimU,  mpra;  Terrj/Y.-Amlerton, 
95  U.  B.  638.  24  L.  ed.  86S;  AtUoni  v.  areen- 
hoa.  107  U.  B.  769,  37  L.  ed.  468;  OmTUeticut 
Mui.  L.  Int.  Co.  v.  Cuthman,  1C8  U.  B.  51,  37 
L.  ed.  648;  Morles^.  Lake  Store  AM.  8.  R  Co. 
146  U.  S.  163.  36  L.  ed.  925;  Ogd^a  v.  Saundert. 

25  U.  B.  12  Wheat.  315, 6L.  ed.  606;  Louiiiana 
T.  Nea  OHeani.  103  U.  S.  203,  26  L.  ed.  182; 
Cartie  v.  Whiiwy,  80  U.  B.  18  Wall.  68.  20  L. 
ed.  518:  Bduarde  v.  KetatBy,  96  U.  fi.  595,  24 
L.  ed.  793;  Seibert  v.  United  atatet.  123  U.  8. 
284,S0L.ed.  1161;<%jnfc  V.  Aaybum,  75  U. 
&  8  Wall.  81S,  19  L.  ed.  351:  United  Stattt  v. 
Oui'niy,  71  U.  8.  4  WaU.  685,  18  L.  ed.  403; 
Teal  V.  Vottw,  111  U.  S.  342, 28  L.  ed.  415. 

CwdUtUy  concurring,  a*  we  do,  with  the 
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eontract  that  the  mortgagor  would  pBTkceruli 
«Qm  of  monej.  Tbe  mortgage  was  glTen  u 
Mcurlly  for  Buch  payment.  Tbe  payment  wte 
not  made.  The  foredoBure  of  the  wcnrity 
was  had.  The  relator  here  bought  on  fore- 
^oanie  eale.  The  reUtor  then  ceu«ed  to  be  i 
mortgagee,  and  became  a  purchaser,  aod  tbi 
debt  waa  extloeulahed  in  nhole,  the  Mtle  being 
for  a  sum  sufficient  to  pay  the  whole  debt. 
Then,  and  then  only,  did  the  relator  approach 
tbe  telailoQsof  owner  of  tbe  real  estate.  Never 
beforedld  it  baTeaDythlnv  like  a  title.  Tbero- 
toforeltwasslmplyacredltorof  the  mortgagor, 
having  a  secunlj  upon  tbe  mortgagees  real 
estate.  By  purchase  at  the  forectoBure  Kale,  It 
flrat  came  into  proprietary  relalloni  to  the 
real  eatate;  and  at  tlie  same  time  Ita  position 
as  mortgagee  ceased  wholly,  and  its  poaitioD 
as  creditor  us  well.  Therefore,  we  must  pro- 
ceed to  look  at  the  relator,  furmerly  a  mort 
gegee,  as  now  a  purchaser,  and  ascertain 
whether  a  law  bad  been  parsed  Impairing  the 
obli};atinn  of  tbe  coQtrauL  of  purchase.  We 
are  Hatisfled  that  the  decUions  of  the  Uaited 
Slates  Supreme  Court  hiilil  that  the  otjilga- 
lion  of  Ibat  contriRl  was  not  thus  iTopniriid. 
The  law  was  panatd  before  relator  puicliased, 
and  be  purcbnsed  under  the  law  ot  18&4,  ex 
iBling  upuu  Ilje  dfij  of  hia  piirclinse.  Upon 
this  subject  the  opinion  in  tbe  Kansas  c  ~ 
abore  cited  says:  "Tbe  act  ot  1898  dofa 
operate  upon  Uie  rights  ot  the  mortgagee  until 
his  claim  as  such  has  been  eiiingulshed,  either 
wholly  or  to  the  full  eiienl  of  thi  '      ' 


the  sale  of  the   mortgaged   nroperty.    The 

mortgagor,  it  is  true,  may  redeem  the  land 

thin  a  certain  time  by  payment  of  tbe  aale 


price  and  Interest  thereon;  but  this  is  a 
wholly  between  him  and  the  purGha»__.  _ 
itie  mortgagee  or  Judgment  creditor  haa 
deemed  It  best  to  become  the  purchaser,  and 
thus  voluntarily  change  bis  relation,  tt  is  diffi- 
cult to  see  bow  be  has  any  Just  cause  of  com- 
plaint. By  tbo  mortgage  contract,  tbe  real  es. 
tate  was  pledged  Tor  tbe  payment  of  Ibe  debt, 
subject  to  tbe  equity  of  redemption.  Tbe  state, 
by  Its  proper  olilcer  has.  at  bis  Instance,  sold 
tbe  property  for  lis  payment,  and  after  he  gets 
ibe  proceeds  of  Ibe  sale  be  haa  no  further  claim 
upon  that  property,  although  be  may  proceed 
by  general  eiecuiiiinto  obtain  any  balance  due 
by  seizure  and  sale  of  other  property."  Beterly 
*.  BarniU.  06  Kan.  466,  ante,  74.  See  ni>r 
the  following  remarks  tn  the  Oregon  eatie. 
"Tbe  relator  obtained  no  title  or  interest  In  tbe 
mortgaged  premises  by  its  contract,  but  only  a 
lien  tbereoQ,  and  the  right  to  subject  the  prop- 
erty to  sale  to  satisfy  Its  clulin;  and  thta  ligfat 
has  In  no  way  been  altered,  abridged,  or  post- 
poned by  the  act  of  1895.  How  can  It  be 
claimed,  then,  that  this  act  Impairs  any  of  the 
obligations  of  the  contractT  It  la  trUe'the 
law  which  binda  the  parties  to  perform  their 
agreement'  f  ornu  part  of  the  obligations  of  the 
contract,  but  tbeact  of  ISQBdoesnotposlpose 
or  lessen  Ibe  duty  of  performance  by  tbe  mort- 
gagor. It  does  not  diminish  blB  tfuty  to  pay 
his  debt  at  ibe  time  and  In  the  manner  agnea 
upon,  or  take  away  or  interfere  with  any  of 
the  mortgagee's  remedlea  to  enforce  Its  tian  by 
subjectln,t  the  mortgaged  piemliea  to  nte. 
U  L.B.A. 


The  statute  eziitJng  at  the  Ume  th«  nortni 
waa  glren.  presorlblng  the  time  In  whid  tis 
mortgagor  shall  redeem  fron  the  porcluMa'  rt 
ft  foieclosnn  sale.  If  one  ahould  be  made,  bad 
no  relatiim  whatever  to  the  oontnct  botwea 
the  mortgagor  and  mortgagee.  The  pm- 
chaaer'a  right  depends  upon  the  lawlnfotceat 
the  time  of  the  sale,  and  why  abftll  be  be  per- 
mitted  to  appeal  to  the  contract  between  tin 
debtor  and  credllort  He  is  not  n  puty  tw 
priTT  to  such  contract  In  any  aonae;  and  H 
does  not  alter  the  case  Ibat  the  purchaaer  assi 
mortgagee  are  one  and  tbe  same  peraon.  Tha 
relator  ceased  to  be  a  mortgagee  when  tbe  tale 
occurred.  ThenceforwanTlts  inlereat  In  lbs 
property  was  aa  purchaaer,  and  not  as  mort- 
gagee; and  to  require  it,  as  auch  parcbBim.  la 
conform  to  tbe  law  In  force  when  the  purctnw 
was  made,  does  not  In  any  way  Impair  tbe  ob- 
ligations of  Ibe  mortgage  contract."  SMa. 
Oarmanaa*.  <£  L.  8oe.,  t.  Baart  (Or.)  41  Pac 

im. 

But,  as  this  Is  flnslty  a  Fedeml  queedon,  thi 
decisions  of  the  United  States  Supreme  Oooit 
sre  more  important  as  authority.  We  thfr^ 
fore  turn  to  OontueiKtit  •Mut.  L.  In*.  Co.  ■\. 
OuAman.  108  U.  S.  St,  27  L.  ed.  (Ma  Int^ 
case  tbe  court  had  under  eonslderaiion  a  sial- 
ute  which  reduced  tbe  rale  of  loiereM  on  rt- 
demptlon  of  ihe  real  estate  sold  oo  a  nuMigait 
forecioaure  from  10  per  cent  loS  per  cent.  M'. 
Justice  Harlan,  rendering  Ibe  c^lnloo,  aaii  ^ 
'The  statute  Id  force  when  tbe  mortgage  wis 
zeculed,  prescrlbingtberaleof  intereat  wbicl 
the  amount  paid  or  bid  by  the  pnTcbaar 
should  bear,  as  between  him  and  tba  pait^ 
seeking  to  redeem,  had  no  lelailon  to  tbe  ohli 
gatioD  of  the  contract  between  the  mortgag'  r 
and  tb«  mortgagee.  The  mortgagor  migl , 
perhapa,  have  claimed  that  his  alatutoiy  ri^l 
to  redeem  could  noi  be  burdened  by  an  it- 
creaaed  rate  of  Inlereat  beyoad  that  prescrita  d 
by  stfttule  at  tbe  time  be  execnted  the  mat- 
gage.  But,  as  to  the  mortgagee,  tbe  obilgaikm 
of  the  contract  was  fully  met  when  it  received 
what  the  mortgage  and  statute  in  foroo  wbsa 
tbe  mortinge  was  executed,  sntitled  U  to  dis- 
mand.  The  rights  of  the  purchaser  at  tbe  de- 
cretal sale.  If  one  was  bad,  were  not  of  the  ea- 
sence  of  the  mortt^age  contract,  trat  dep«id<d 
wholly  upon  Ihe  law  In  fore*  when  tbe  sale 
occurred.  Tbe  company  ceased  to  be  a  moit- 
gsgee  when  its  debt  was  merged  In  tbe  deoMt 
or  at  least  when  the  sate  occurced.  Tlienio 
forward  Ila  Intereat  In  tbe  property  was  as  pi»- 
cbaser,  not  as  mortgagee.    And  to  requbvl^ 

purchaser,  to  conform  to  tbe  twma  for  Ibt 
redemption  ot  the  property  as  prescrtbod  bf 
the  statute  St  tbe  time  of  purcbaaa,  does  not. 
In  any  legal  fcnse.  Impair  the  obllgfttioo  of  to 
contract  aa  mortgagee.  It  aasamed  Ibe  pea- 
tion  of  a  purchaser,  anUect,  nseswarily,  to  Iks 
law  then  in  force  deflnlng  the  ri^ts  of  poi- 
chssers."  A  kindred  'subject  Is  treated  bier 
In  the  United  Sutes  Supreme  Conrt,  as  la 
which  Chief  Justice  Harnn,  of  Kansas,' snys: 
"laMorter  y.  LakeSkort  <ftir.  £  A.  CkM 
U.  8. 163,  M  L.  ed.  99S,  tt  was  bdd  that  a 
state  was  not  forbidden  b7  the  daose  of  tks 
Federal  &>nBtitulIon  under  oonalderatioa  fniss 
legislating,  within  Its  discietlon.  to  rednoe  tbs 
rate  of  interest  upon  Judgmenls  prevloDsly  ob- 
tained tn  the  oouns,  the  Jndgioant  oradher 


Btaxi,  0  «W.  Thohu  Csdu  S&timm  B«jn,  t.  Gtluax. 


baring  do  coolnct  wtaaterer  In  thkt  reapcct 
-with  the  JudgnieDt  debior.  The  court  beld 
tbRt  the  ■tii'a  iKir  refpilnliiig  the  rate  of  loter- 
',  eat  on  judi^meutB  formed  no  P'lrt  of  tbe  coo- 
ir&ct."  Bevtrlj/  t.  BarniU.  S5  Kkd.  400,  anl», 
74 

Tbe  Dulled  Btfttes  Supreme  Court  decUloD 
Id  Omneeiieat  Mut.  L.  In*.  0».  v.  Ctuhman, 
aeevaa  to  us  to  be  cohcIusIts.  It  faolda  that. 
when  the  relator  became  a  purcbaser.  It  waa 
like  any  other  purchaser,  and  had  been  di- 
vorced from  tu  character  as  mortngee,  and 
inUBl  be  treated  m  a  purchaaer  eoleif ;  and.  aa 
Buch  purchaser,  (he  law  does  not  Impair  tbe 
oblignlloD  of  any  contract  which  It  aa  such 
had.  That  the  whole  hUlorj  of  decision  In  the 
United  Btalpx  Supreme  Court  since  the  lime  of 
Btvruon  t.  Eintu  has  been  to  Ihe  effect  that 
the  latr  whli^b  ne  are  now  considering  doe* 
not  Impair  the  obllgatluD  of  the  contract  be- 
tween the  morlfngor  and  mortgagee  when  the 
latter  becomes  ibe  purchaser  Is  ably  shown  by 
Mr.  Chluf  Justice  Martin  In  hla  review  of  tbe 
falstoTT  of  tbe  question  In  the  United  Btalea 
Supreme  Court.  After  reTlewlngln  detail  and 
quotlne  from  the  decUlnns  of  that  court  (listed 
above  In  this  opinion)  which  have  treated  a 
large  number  of  statutes,  and  held  them  not  to 
be  within  the  luhlblUon  of  article  1,  g  10,  of 
the  Conslitution  of  the  Untted  States,  the 
learned  chief  justice  of  Kansas  makes  tbe  tot- 
lowing  able  summary  of  the  position  of  the 
United  Slates  Supreme  Court  upon  tbia  sub- 

^ect-  "If  a  atatfl  tegtalature  may  totally  aboi- 
sh  imprisonment  of  tbe  debtor  as  a  means  of 
enforcing  payment;  if  It  nay  ahorlen  the  stat- 


ir  the  payment  of  debia;  If,  where  coupons 
Mrs  by  law  made  receivable  In  payment  of 
ta.tes,  it  may  require  such  payment  In  the  Qrst 
itijtance  JDcanh,  to  be  afterward  refunded,  and 
tlie  coupons  taken  up;  if  It  may  reduce  tbe  ral« 
a.'  Interest  on  redemption  from  decretal  sales; 
if  it  may  lessen  tbe  Interest  on  former  judg- 
DRnts;  if  it  may  require  the  holder  of  a  taz' 
sale  certificate  to  give  three  months'  notice  of 
tt.e  time  when  a  tax  deed  will  be  applied  for; 
if  it  may  reiiuire  transcripts  of  Judgments 
ai^alnst  a  pariieuUr  city  tube  died  in  a  certain 
olBce  as  a  prerequisite  to  payment,  and  devest 
the  courts  of  the  powei  to  grant  reme- 
dies in  force  when  the  Judgraeuts  were  ren- 
derfid;  If  It  may  reduce  the  terms  of  court,  In 
Dumber  and  ilurailoD;  If  It  may  amend  the 
laws  aa  to  atiacbmenta,  garnlabmeuts,  and  re 
ceivers  so  as  to  take  away  causes  therefor 
which  were  before  aufflclent;  if,  in  short,  '  it 
may  re^ulste  at  pleasure  the  modes  of  pro- 
ceedingMn  the  courts,  and  all  tliiBsstoeiiallng 
obligaMons. — IL  Is  difficult  to  frame  a  process  of 
reasonine  wfaicb  would  forbid  It  from  so  reg- 
nlallng  tbe  procedure  upon  tbe  foreclosure  of 
■iiorti{H;e<  as  lo  defltie  and  mnke  more  certain 
theindtflnileesliiteimpiiedly  reserved  by  every 
mortgagor  of  real  property,  and  called  Into  ac- 
tive existence  ouly  by  the  foreclosure,  and 
which  indtHnlle  estate  IS  extended  by  tlie  Fed- 
eral courts  of  eauiiy  for  six  months  In  the  drsl 
iDSla  nee,  and  afterward  'once  or  of  ten  or.' In 
the  dl!«retIon  of  the  chancellor,  according  to 
the  circumstances  of  the  case,  Bven  if  tbe 
•latute  In  question  should  impair  the  remedy 
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ahoulii  not  for  Ibis  reason  be  held  Invhlid.  for 
there  is  no  constitutional  inhibition  against  an 
impnirment  of  the  generalremedles  tor  the  en- 
forcement of  broken  contmcts;  and  each  and 
every  of  the  special  examples  just  cited  Is  an 
Instance  of  the  impairment  or  abolition  of  a 
remedy  allowable  and  In  force  when  the  obll' 
gatioo  was  incurred.  Upon  the  whole.  It  does 
not  appear  that  any  Judgment  or  decision  of 
the  Supreme  Court  of  the  United  Blatea  re- 
quires this  conn  to  bold  said  chapter  lOS  un- 
constitutional, whatever  may  have  been  re- 
marked by  Judges  In  delivering  tbeir  opinions; 
for  It  U  quite  impossible  to  harmonize  all  that 
they  have  said,  although  the  Judgments  orde- 
ciaiona  may  not  be  In  conflict.  Even  doubt  of 
the  constitutionality  of  said  chapter  is  notsuf- 
Sclent  to  warrant  its  judicial  condemnation, 
especially  by  thiscourL  In  such  case  ilsei>ma' 
better  to  leave  such  condemnation  to  tbe  final 
arbiter,— supreme  court  of  the  union."  B»9- 
eriy  V.  BamUt,  B6  Ean.  400,  ante,  74. 

It  thus  appeati  to  us  that.  If  tbe  precise  ques- 
tion now  before  us  should  come  to  the  Unlled 
States  Supreme  Court  for  decision,  that  court 
would,  by  force  of  Its  own  prior  decisions, 
bold  that  this  law  under  consideration  is  not 
unconstilutional.  That  eeems  to  us  to  be  set- 
tled by  the  later  cases,  notwithstanding  the 
case  of  Bronton  v.  Kirale.  Indeed,  we  are 
wholly  unable  to  distinguish  Sj«n*on  *.  EintU 
from  OetvMetiottt  Mut.  L.  Iru,  Go.  v,  Outlaaan, 

that  both  decision*  can  stand  together.   We 


upon  redemption  are  not  exactly  alike  as  to  the 
Impairing  or  not  Impairing  the  obligation  of 
the  mortgage  contract.  We  venture  the  sug- 
gestion that,  if  one  statute  Impairs  tbe  obliga- 
tion, the  other  does  also.  The  United  States 
Supreme  Court,  In  the  later  csseof  Oonntctieut 
Mut.  L.  Int.  Co.  T.  Cuthiium,  does  not  attempt 
to  distinguish  Its  decision  from  the  earlier  de- 
cision in  the  case  of  Bronton  v.  Kinne,  In 
fact,  the  opinion  In  the  later  case  does  not 
mention  the  earlier  case.  We  can  reach  no 
other  conclusion  than  that  Cbnnarfuul  Mat,  L. 
ln».  Oo.  V.  CbiAman  overrules  the  principle  of 
Bronton  v.  SinzU.  If  our  view  In  this  respect 
Is  correct,  then  the  force  of  the  Oojinetiieut 
Mui.  L.Im.  Oo.  v. OuxAman easels tbestroo|[er 
aa  a  present  authority,  by  reason  of  the  exist- 
ence of  tbe  modern  view  that  a  mortgage  Is  se- 
curity only.  Therefore,  under  tbe  views  pro- 
mulgated by  Ihe  decisionsof  the  United  Stales 
Supreme  Court,  tbe  statute  which  we  are  con- 
siderlDgdoes  not  Impair  the  obligation  of  the 
contract,  unless  It  be  upon  one  other  rround 
which  we  have  not  before  mentioned,  and 
which  we  will  oow  examine. 

It  is  suggested  that  tbe  obligation  of  tbe 
contract  is  Impaired,  in  that  the  extending  of 
the  time  for  redempiion  would  lend  to  reduce 
the  number  of  bidders  and  the  amount  of  bids 
at  the  mortgage  foreclosure  sale.  This  con- 
tention of  the  relator  was  decided  adversely 
to  him  in  the  Kansas  and  Oregon  cases  above 
discussed.  But,  without  quoting  from  them, 
we  will  again  seek  the  aulfaorlly  wbicli  must 
be  final  witb  ua  on  this  question.  The  same 
contention  was  made  In  Oowiuttieut  Mut,  L. 
In*.  Co.  V.  Oaskman,  and  was  disposed  of  l|f 


ogle 
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Hoirruu  StrpBKira  Oomr. 


Kr.  Justice  Harlan  la  tbe  followlDglangiuge: 
"But  It  )■  Insisted  that  the.  value  of  the  mort- 

Ege  coDtract  was  tmpalred  b;  a  aahwqneat 
V  reduciog  the  interest  to  b«  paid  to  a  pur- 
chaser  at  decretal  sale;  this,  upon  the  assamp- 
tloD  that  the  probability  of  the  debt  helng  sat- 
laQed  bv  the  decretal  sale  of  the  property  wa* 
leswned  by  redudDg  Ube  intereat  which  any 
purchaser  conld  realize  on  hia  bid  In  the  event 
of  ledemptloD.  In  other  wotda,  the  reduction 
by  a  subsequent  stalule  of  tbe  Interest  to  tie 
paid  to  ibe  purchaser  would.  It  la  areued, 
aecessarlly  tend  to  lessen  the  number  of  bid- 
ders seeking  Investments,  and  thereby  Injur- 
iously  affect  the  value  of  the  mortgage  secur- 
ity, la  support  of  this  pTOpositiou  counsel 
cites  Bpvf ral  decisions  of  this  court  in  wblcb  it 
is  rul«d  ihat  the  objection  to  a  law.  aa  Impair- 
ing tbe  obligsllon  of  a  contract,  does  not  de- 
pend upon  the  extent  of  tbe  change  it  effects; 
that  Ibe  lawa  fn  eiialence  when  a  conrract  ia 
made,  Including  those  which  aQect  its  validity, 
construction,  discharge,  and  enforcement,  en- 
ter into  and  form  a  part  of  It,  measuriag  the 
obligation  to  be  performed  by  one  party  and 
tbe  rig'hts  acquired  by  Ibe  other;  and  that  one 
of  Ibe  lealB  that  a  contract  has  been  ftopaired 
is  that  its  value  baa  been  dimluished,  when  the 
Conatllullon  prohibila  snv  impairment  at  all 
of  lla  obligation.  Green  v.  Biddle.  31  IT.  8.  8 
Wheat.  1,  B  L.  ed,  547;  MeCrtusien  v.  ffnu- 
ward,  43  U.  8.  2  How.  608.  11  L.  ed.  897; 
Planter^  Bank  v.  SAarp,  47  U.  8.  6  How.  801, 
12  L.  ed.  447;  /Mteardt  v.  Searztv,  M  U.  S. 
695,  24  L.  ed.  798.  Theae  dedsfona  cteaiiy 
have  no  application  to  tbe  case  now  before  the 
court.  The  lawa  with  reference  to  ikhlch  tbe 
parties  must  be  assumed  to  have  contracted 
when  the  mortgage  was  executed  were  thoee 
which  In  their  direct  or  necessary  legaloperatlon 
controlled  or  affected  the  obllgalions  of  sucb 
coniraci.  We  have  seen  Ihat  no  reduction  of 
tbe  rate  of  interest,  aa  between  the  purchaser  of 
mortgaged  property  nt  decretal  sale  and  the 
party  entitled  to  redeem,  affected,  or  could 
possibly  affect,  the  right  of  the  insurance  com- 
pany to  receive,  or  tbe  duly  of  mortgagor 
to  pay,  the  entire  mortgage  debt,  with  Interest 
as  stipulated  In  tbe  mov^gage  up  to  the  decreeof 
sale;  and  the  reanlt  of  the  sale  In  this  caae  shows 
that  the  company,  aa  mongagor,  has  received 


all  thai  It  was  entllled  to  demand.  Tbe  icdae- 
Uoo  ol  the  rate  of  Inlenat  t?  the  »ct  of  isn 
—  by  way  of  rdlef  (o  Uw  mntgagor  and  Ua 


Uiere  waa  no  perai 

or  to  claim  Oie  righta  of  » pordwaa;  o 
qaently,  no  existing  rights  wen  Iboeby  iai- 
paired.  That  the  reductkra  of  Intoot  to  be 
paid  to  the  purchsaer  would  IcMm  tbe  prob- 
able number  of  bidder*  at  tiie  dectetal  aale,  and 
thereby  diminish  the  chanoeaof  tbe  property 
MagIng  the  mortgage  debt,  are  plainlj  cxm- 
tlDgencles  that  might  never  have  ariseiL  T^ 
oouJd  not  occur  unleas  there  was  a  dectcul 
aale,  nor  unleas  tbe  mortgagee  became  Ibe  pur 
chaser,  and  are  too  remote  to  justify  tbe  oob- 
cluslon,  as  matter  of  law,  that  such  legiala- 
tion  affected  the  value  of  the  morigige 
contract."  Canneetieal  Mtit.  h.  In*.  Co.  v. 
Otahman,  108  U.  B.  65,  il  L.  ed.  «5S. 

Having  thus  satisfied  ouraelves  that  the  qoes- 
tion  before  us  is  practically  settled  against  Ibe 
relator  by  the  decisions  of  Ihe  United  States 
Supreme  Court,  and  that  Bromon  v.  Kinat 
has  by  later  decisions  lost  all  of  lis  auUiority 
upon  the  question  at  bar,  weshBlladfflrm  the 
judgment  oi  the  district  court  Id  dlsmiaaing  the 
petition  for  a  writ  of  mandamua,  and  shal'. 
hold  directly,  upon  the  tnertta,  that  Ihe  sheriffi 
deed  in  tbU  case  can  be  demanded  only  at  the 
expiration  of  one  year  after  the  aale.  Code 
Civ.  Proe.  1895,  §  i2»5. 

We  have  noi  omitted  to  examine  tbe  caae  o( 
Wilder  T.  Camabell,  in  tbe  aupreme  couii  of 
Idaho,  January  81,  1898  (48  Pac  677).  Tbat 
case  took  a  view  the  opposite  lo  that  which  we 
here  bold.     There  Is  nothing  Id  the  Idaho  a 

diisic  . 
ly  or  fairly  presented  lo  _  _    . 

The  opinion  seema  to  approve  Bnnion  r.  ^m- 
tie,  but  does  not  mention  Canneeticvt  MtU,  L. 
In*.  Oo.  V.  Cutlimaaor  Morlej/T.  LakeStionA 
M.  8.  R.  Oo.  148  n.  8.  182.  86  L.  ed.  925  Ii 
also  cites  with  approval  WatiaTUV.  (?fa»N,  5S 
Kan  417.  anU,  82,  but  doee  not  mentioB  the 
overrultng  of  that  case  In  Betertg  t.  Bom^ 
56  Kan.  468,  anU,  74. 

Tke  judgment  ii  afflrmed. 

Hani,  J.,  coDCun. 


B  our  viewiL  In  fact,  we 
e  of  opinion  that  this  important  quesUon  waa 
_.  ,  . '  -'Vldahoc*     - 


DroiANA  SUPREME  COURT. 
William  L.  DENNT«f  oI.,  Appti., 

V. 

STATE  of  Indiana,  ex  rd.  Ferd  B.  BABLER, 


1.   Aa  a 

iMirniaybe  declared  void  b;  tbe  courts  i 
wltbstandlDK  tbe  faot  tliBC  sncb  statute  ts 
esecolse  oI  poLtloal  power. 


(  apportionment 
,  V.  WrlsbiKin  iN.  J.)  a  L  B. 
A.  tu,  and  caaes  idted  In  /eotnote  tberetoi  also 
netehw  v.Tuttlaau.)»  L.  B.  Jl.  ItS;  Siaie.  Quer- 
ruln.  V.  MoAlUater  (Tez.)  18  t..  B.  A.  SXS,  and 
People,  Hendraaon,  V.  Weatohester  CouDtyBupen. 
<IT.  T.)SOL.B.A.n. 

81  L.  R.  A. 


A  vaJld   ApportloBm 
■aaed  onl;  onoe  tor  eaob  i 
under  Cuoat  art.  i,%i,  provldlns  foe  an  oi 


Id  IS. 


next    foUowlDK   tbe 

ennmeratlan. 
S.    The  coDTt  e»n  take  sotlee  of  M>  own 

reeorda  in  a  aotber  case  sitter  oe 

of  oounae]  or  upon  iu  own  moUon. 
4>   An  nnoonatitntlanml  Mppoi 

U.W.  er~ - 


IS  lowt 


ifavalld 


elude  the  eoaotment  bj  theleststatara  ol 
apporUonment  law. 
}.  Tbo  approxtmatlon  to  tha  dual  eea 
atltntlOMl  reqnira^anta  of  oonatr  re^ 
and  propoiHoData  popuiw  npaa- 


Dukt  t.  diATB,  Of  rd.  Baslbb. 


•m 


■BDtBtkin  Id  Um  eMwtnwat  of  sd  apporUonmant 
law  br  tbe  lagWctura  to  not  renewabto  br  tM 
ooorta  axoept  tor  tnm  abiae  ol  atoPfOon. 
piOVhltnii  both  object*  r~~ .  ._  ". 


«,  I  &  li  DO  lea  btadii 
oounttn  nnlted  Id  a  dlitrlat  mtut  to  oontltnioiu, 
ortbatnoooiiDty  torwnatotl^  apportion maot 
■ball  be  iUvlil«d. 
7.  JmllcUa  netle*  win  ba  tekan  of  ■ 
riraiWfit  nfrrr  MuniMiatloD  made  under  the 
authority  ol  the  MMeor  ot  tb«  United  Statee,  and 
also  of  the  looatlaii,  bouiidarleg,  and  Joxiapoal- 
tioooftheMTenaooDDileaof  the  itate. 


••  Tte  la)n«tle«  of  allowing-  bnt  on« 
rapra—aftlTO  to  a  ooniity  while  otberoonD- 
UaahaTlngaBlmllnrpopalattoiiBreirlveDa  roloe 
tn  ibe  eleotloii  of  morc  tban  oae  rsprewDlailve 
miNtto  avnided  wbaertr  poeel  blc. 

10>  A  Jndf  ment  1b  mm  aietion  hntugbt 
bjr  BJ>  iiiniTldtLBltoiiDt  oonoluslvelnitBiiD. 
■equmt  actioo  to  wfalob  he  to  not  a  pany  nor 
rrm  a  relator,  altboucb  both  oaaea  tun  on  the 
ooia(ltutli»ilaltt]>  of  a  atatute. 

11.  ni*  people  of  tlM  >ta.t«  eajinnt  ba 
estopped fMDiMklDC  for*  dei«rmlnBtiaa  of 
the  TSIMltr  of  an  apportlQument  law  tiy  falllDK 
tobrlortbe  matter  to  a  decMoD  uatU  after  a 
lerWatare  hat  been  Qhoaen  Id  pnrfuanoe  or  the 

IS.  Tbe  cnle  of  Btare  deeUa  does  not 

bind  the  court  In  deoldluK  tbe  oonadtntloiuUltr 
ot  a  BlatutB  wtMn  no  property  rlcbt  or  oon- 
aaet  betwMO  tbe  pattle*  to  iDTolved. 
IS.  Double  dlstrleta  In  wldeb  twe  or 
MMwe  eonntles  are  (Mmped  and  slTea 
»  Tolee  In  t^1  election  of  mon  tbao  one 
■enator  or  reprwentallTe.  when  neltiiBr  of  them 
baa  a  voting  population  equal  to  the  ratio  for 
onesBn«tarori«pTi-BnitatlTe  cannot  be  oreated 
DDder  Cooat.  art  1. 1 G.  requlrliiK  apporttonmeiit 
unoos  oountM  aocordlns  to  tbe  male  inhab- 
Itaoti  above  twenty-one  yeeia  of  ase.  and  1 6, 
piovldliuc  that  where  mo:«  than  one  county  shall 
adtotrtcttbey  iii'jat  tooontlsuoiM, 


(Jantiary  ao.  imj 

APPEAL  by  defendanla  frtMn  a  Judgmeot 
of  the  CJrcuit  Court  for  Sullivan  county  In 
fsTorof  relator  Id  a  pmceedlog  brought  to  en- 
join dpfendantK  from  proceeding  with  an  elec 
lion  under  the  law  of  !t<(l9,  and  to  compel 
tbem  to  do  10  undn  the  law  of  IB98.    fie- 

Tbe  facts  are  itated  tn  the  opinion.  , 

JU>ttn.   HMrrla    ft    Doathitt,     W.    A. 

Ketebun,  Altorney  Oeneral,  A.  W.  Wiah- 

-»rd,  W.  D.  Brnnin,  Miller,  Winter,  * 

EImi,  and  H.  E.  Forkner  for  appellanta. 

Mettrt.      Dawld     Tnrple,     Jason     B. 


Beaaley,  Elliott  ft  Elliott,  and  Charlea 
A.  Korblj-,  for  appellee: 

The  time  when,  or  withtn  which,  a  thing 
iray  lawfully  be  done,  even  when  fixed  by  aa 
oriflnary  ntslutc,  la  mandttory  sod  of  binding 
41  I,.  R,  A. 


fofoeand  obligation  where  the  rigbta  and  In- 
lerefta  of  tbe  public,  the  people  at  large,  at« 
affected  or  concerned  therein. 

Potter's  Dwarr.  Stat.  p.  8SS. 

There  are  no  clTcumBlancet,  eltbec  of  law  or 
fact,  which  could  warrmnt  ao  actof  ^portton- 
ment  by  tbe  IcKlalftture  of  180(1, 

Etctt  general  anemblr  from  I8S1  to  1891 
haa  UDlformly  acquieicea  in  the  limitation  of 
time  aa  to  tbe  apportionment  act,  confining  It 
to  the  "aea^on  next  following  each  period  of 
mch  making  such  eBUtneration."  And  this 
coiutiucllon  concerning  the  time  of  apportion- 
ment, ao  long  approTeaand  obeyed,  u  a  thing 
of  tbe  highest  moment  to  be  cooitidered  In  thfi 
decision. 

Cooley,  CoDBt  Um.  Sded.  p.  74,  g  07. 

Cods  til  udonal  DroTlsloni  are  alnayi  pre- 
BUmed  U)  be  mandklory— not  directory,  nnleM 
expressly  made  so  by  their  terms. 

Cooley,  Const.  Lim.  Sd  ed.  p.  Be.  §  TO. 

The  enumeration  at  the  short  period  of  dx 
years  was  Intended  to  secare  a  readjuslment 
and  correction  of  Ibe  inequalilfes  which  might 
arise  from  the  growth  or  shitting  (d  the  pop- 
ulation wltbln  toat  period. 

I'arloT  T.  St.-te,  hweli,  IBS  Ind.  18B,  18  L. 
R.  A.  667,  67fl. 

It  cannot  be  tolerated  that  a  lei;lglatuie,  hv 
a  mere  omission  to  perform  Ita  constitational 
duty  at  a  particular  cession,  could  thereby  pre- 
vent for  anotber  period  Ibe  apportionment  pro- 
vided tor  h;  tbe  ConatiCutlon. 

PeopU,  GarltT,  t.  Stee,  18S  N.  T.  4»1,  16  L. 
R.  A.  886. 

The  leglalstare  of  1888  In  enacting  an  ap- 
portionment law,  did  not  do  so  npon  mere  pre- 
sumption, inference,  or  conjecture,  or  upon 
their  own  opinion  or  Judgment.  Tbeir  action 
was  based  upon  a  decision  of  Ibe  highest  court 
of  Jndlcatnre  In  this  state, — Ibat  the  taet  act  of 
apportionment,  that  ot  1891.  was  unconstitu- 
tl^al  and  void,  and  that  Ibe  duty  of  passing 
anotber  such  act  devolved  upon  tbe  next  suc- 
oeedirg  1r?l'lnture,  which  was  that  of  1898. 

Tbelegislature of  1805  could  not  kwfully 
repeal  *u  existing  apportion lueiU  law  for  the 
pnrpoM  of  enacting  another  at  a  time  not  au- 
thorized by  the  Coostilutioo. 

Where  parties  sought  to  be  enjoined  are 
public  officers,  acting  under  the  color  of  lawful 
authority,  their  declaraiiona  as  to  their  purpose 
are  sufficient  to  warrant  tbe  writ  of  injunction. 
Tbe  complainant  need  not  wait  until  eteps  are 
taken  or  any  acta  nre  done  In  the  premises. 

MeArthuT  v.  Eelfy.  S  Ohio,  164;  Erwin  v, 
Fulk.  94  Ind.  287;  CanbU\.  Bultt,  118 Ind.  16. 

Tbe  court  bad  Jurisdiction  of  the  subject- 
matter  of  tbe  suit  or  controversy. 

Stair,  Ijimb,  v.  Cunningham,  88  Wis. BO.  17 
L.  R,  A.  14S;  PeopU.  CarUr,  v.  Bite,  and 
Parker  v.  SiaU,  PoieeQ,  tupra. 

The  express  meniion  of  tbe  time  is  a  coDSli- 
tutiooal  command  excluding  the  pcrformunco 
of  tbe  act  at  any  otber  time  or  in  any  other 
node  than  that  prescribed,  for  tbe  reason  that 
tbe  express  mention  of  one  time  implies  thfc 
eicltislon  of  all  oUiers. 

Page  v.  Alien,  S8  Pa.  838,  08  Am.  Dec.  373; 
EvanniUe  v.  BtaU,  Bimd,  118  Ind.  420. 4  L. 
R.  A.  98;  Wiiiiamtport  v.  Sent,  14  Ind.  806.    ' 

II  the  action  of  the  varioaa  departmenta  of 
government,  acquiesced  in  by  the  people,  witb 
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long  eon  tin  ued.  It  will  rorm^coDUmporaueouB 
cooHtniCtion  ot  the  CoDStilntloa,  which  the 
courts  are  houDd  to  respect. 

lAfa.ytUe,  M.  &  B.  R.  Co.  v.  Oager,  U  Ind. 
908;  tiJnuwn  t.  Baeint,  IS  Win.  SQd. 

There  la  no  room  for  fto  ftrgumeut  that  the 
provisioDi  of  our  ConBtituttoa  are  anfthlng 
1«83  [ban  llmitatiniu  upon  ttie  legtolative  au- 
thority or  the  stale. 

Codlej,  Coott.  LIm.  78, 

A  pTOTldon  of  [be  Constftutton  wfll  be  held 
matidaloiy  and  bindiog  upoa  the  legislature 
when  itsterma  leave  no  room  (or  the  exerdie 
of  discretioQ. 

ariMtattlt  Tm.  r.  Blaek,  B  Ind.  DM;  Potter'B 
Dwarr.  BtaL  220-280;  W^er  v.  Stamd  Hat. 
Bank,  57  lod.  1S8. 

Howard*  J.,  deliTond  llie  opinion  ot  the 
court: 

Tblawaa  an  action  brought  by  the  appellee 
to  enjoin  the  appellKnta,  ■«  Clerk  of  the  cir- 
cuit court,  sheriff,  and  auditor  of  Bulllran 
count;,  from  proceeding  In  their  seTerat  offi- 
cial capacities  to  hold  the  electlOD  for  1806, 
for  the  senftlors  and  representatives  Id  the  gen- 
eral aasemblr,  under  or  pursuant  to  the  pro- 
▼ialooa  of  the  appurtlonment  act  of  I80S,  and 
for  a  writ  of  mandate  to  compel  laid  offlcera 
to  proceed  to  hold  said  election  for  aenBtara 
and  repreaentatlvea  under  the  apportlonmCDt 
act  of  1808.  The  material  allegationB  of  the 
complaint  are:  That  the  appellee'a  relator 
la  a  citizen,  taxpayer,  and  voter  ot 
county,  and  appellanta  are  the  proper  offlcera 
to  give  notlcea,  and  f^riUh  forma  and  bftl- 
lota,  and  take  other  st.-ji..  for  the  holding  ot 
general  election*  in  baiC  county;  that  the 
general  asaerobly  of  1891,  that  being  tbe  prop- 
er time  therefor,  pasaed  an  apportionment 
act  for  the  election  of  members  of  the  general 
awemblv,  vhlch  act  was  afterwards  declared 
unconstitutional  by  tlie  supreme  court;  that 
afterwarda  the  general  assembly  of  1898 
pMsed  an  apportronnient  act,  which  la  atlU 
In  force,  and  Is  tbe  only  valid  taw  on  tbe 


unconititutlooal.  and  at  the  same  time,  by  a 
second  act.  repealed  the  apportionment  act  of 
1893.  wliicb  repcuting  act  Is  also  unconstitu- 
tional and  void  :  that  by  tbe  act  of  1893  said 
Sullivan  county  was  entitled  to  one  repre- 
■entative  Iii  the  Eeneral  aaaembly,  and,  con- 
jointly wiih  Vigo  and  Vermilion  counties, 
was  entitled  tooneaddltlonat  representative, 
which  said  provision  was  useful  and  beoeS- 


representaiive  In  the  zeneral  assembly,  and 
the  relator  is  thereby  deprived  of  the  riglita, 
prirllegBB,  and  benefits  of  aaid  act  of  l«9tt; 
that,  before  bringing  this  action,  said  relator 
made  demand  of  appellants  that  they  proceed 
nnder  and  In  aconiance  with  tbe  apportion- 
ment act  of  1898  In  p^rrormance  of  tlieir 
"lutiea  In  regard  to  the  election  of  acnatora 
and  rrnresentatives  at  the  general  election  in 
November.  1890.  but  that  appellants  refused 
K>  to  act,  and  aaserted  that  tbey  would  pro- 
ceod  under  laid  apportionment  act  of  18SS  : 
81  L.  R.  A. 


commanded  ki  to  do  by  the  court,  fail, 
neglect,  and  refuse  to  proceed  under  and  in 
accordance  with  that  act  of  1898,  to  the  great 
and  irreparable  damage  of  appellee's  relate*. 
U  is  further  eipremly  alleced  that  the  pn>- 
vIsioDS  of  the  act  ot  1898  "  are  constltntlonal 
and  valid  enactmenta,"  and  that  tbe  act  of 
18US  "It  unconstitutional,  fraudulent,  abet- 
tlve,  void,  and  of  no  validity  or  effect  tcr 
anr  purpoee  whatever."  The  prayer  waa  that 
injunction  and  mandate  might  issue.  "T^tat 
a  waiver  by  appellants  ol  service  of  proe- 


ther,  thecourtenlered JudgmentaKainattbea 
upon  the  demurrer.  By  the  terms  of  the  de- 
cree the  Appellanta  were  enjoined  from  pro- 
ceeding for  tbe  election  of  aenaton  and  rep- 
resentMlves  under  the  apportionment  act  of 
18911,  and  were  commanded  to  exerelaa  their 
oiacial  duties  In  relation  to  aald  electlca 
under  the  provisions  of  the  act  of  1893-  TV 
overruling  of  the  demurrer  to  the  <x>mp1atiit 
is  the  only  drror  assigned  on  the  appeal. 


Appellee  oasertinK  the  invalidity  of  tbe 
apportionment  act  of  1895,  and  asserting  the 
validity  of  the  act  of  18US,  and  ■eklug  tor  ai 


injunction  aninst  the  enforcement  of  the 
former,  with  a  mandate  compelling  ao  ea- 
forcementof  til.'  latter.  It  becomes  iteceaeaiy. 
in  order  to  decide  what,  it  any,  relief  ap- 
pellee is  entitled  to,  drat  to  determine  the 
constitutionality  of  the  act  of  1890.  It  thai 
is  found  to  be  a  valid  law,  tbe  case  la  at  an 
end,  for  the  appellee  ia  not  entitled  to  any 
relief.  If,  however,  the  act  ot  1895  should  be 
found  invalid,  then  It  would  become  Dsces- 
sary  to  determine  the  oonstltntloaall^  of 
the  act  of  1S9S ;  for,  nnleat  the  act  ot  ISH 
should  be  found  constitutional,  tbe  appellee 
would  not  be  entitled  to  the  writ  of  maodale 
in  favor  of  Its  enforcement,  even  though  be 
might  be  entitled  to  have  an  injunctiea 
anlnst  the  enforcement  of  the  act  of  18H- 
The  first  reason  given  for  tbe  demurrer  ia  that 
the  court  has  no  Jurisdiction  over  or  of  the 
subject' matter  ot  tbe  action.  Tbe  baals  fcr 
this  contention  Is  that  the  making  of  an  ap- 
portionment for  membership  in  tbe  gmaral 
oasembty  Is  an  exercise  of  political  power, 
which  has  been  committed  by  tbe  people  to 
tbe  wisdom  of  the  legislative  brsncb  of  tbe 
Slate  government ;  that  the  courts  may  not, 
therefore.  Interfere  with  the  exercise  of  this 
power,  by  the  general  assembly.  Thia,  no 
doubt,  speaking  in  broad  terma.  ta  tme,  trat 
only  to  the  extent  provided  by  tbe  people  Is 
framing  the  Constitution.  The  courts  cannot 
say  howan  apportionment  shall  be  made,  net 
even  whether  any  apportionment  shall  be 
made.  The  province  of  a  court,  however.  Is 
to  say  what  the  law  la.  It,  then,  a  law  la 
enacted,  and  its  validity  is  brought  in  quos- 
tfon  In  a  proper  proceeding,  and  before  a 
court  of.  competent  Jurisdiction,  the  court 
must  render  Judgment.  That  is  tbe  proper 
and  necessary  function  of  a  court  The  sola 
standard  by  which  the  validity  at  a  law  Is 
to  be  tested  is  the  fuBduMntal  law  of  the 
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laud.  Tba  CoDrtttution  li  ibe  snpnine  Ikw, 
to  be  ruj>actod  alike  bj  leclttftton  ud  bj 
courls.  Ttie  people,  tbrougH  tbelr  Cooatitu 
tioD,  bavlug  tlios  Ht  up  tbe  ooarta  u  the 
tribanala  tu  pioDOUDCe  upon  tbe  validity  of 
kll  lawa,  and  having  made  the  CkiDstitutioQ 
itaelt  tbe  itandanl  bj  which  such  laws  Bball 
be  tented,  the  courts  muBt  del^rmiiie  whether 
any  given  law  is  in  conQlct  with  the  Oonsll- 
nitioD  or  uot.  Thej  have  do  choice  In  tlie 
matter,  but  must  proaouoce  Judgmeat;  and 
It  can  make  no  difference  what  the  law  may 
b«.  Ad  apportioDioeDt  law  that  violates  tho 
ConstUutloQ  must  be  held  iDvaild,  quite  the 
Bame  as  any  other.  The  queBtlon  i»,  not  what 
is  (be  character  or  subject  oC  the  law,  but 
whether  It  is  Id  ooDfllct  with  the  Conatltn- 
Uon.  In  recent  year*,  tlie  validity  of  appor- 
tioomeot  ante  baa  been  before  the  courts  of 
but  resort  Id  at  least  four  states,  besides  our 
own.  lu  two  of  these  casea.  in  Wisconsin 
and  Michigan,  the  courl«  held  tbe  acU  un- 
otinstitutioDal.  In  tlie  other  two  cases  In 
New  York  and  Illinois,  tbe  acts  were  held 
oinwtitu'lonal.  But  In  all  four  cases,  as  well 
at.  Id  this  state,  the  courts,  without  hesita- 
tion, assumed  JurlsdlctloD  of  tbe  subject- 
matter  of  the  controveray.  StaU,  Attf.  Qln., 
t  Cunningham.  81  Wis.  440,  IS  L.  R.  A. 
illi  Id.,  »8  Wis.  90,  17  L.  R.  A.  Ut,; 
Jftntohton  Omnty  Sujmt.  t.  BUtektr,  92  Mich. 
4)8,  16  L.  R.  1.  482  i  Oiddina*  T.  Blaeker, 
%i  Mlcb.  1,  leL.  R.  A.  \V&;l^opte,  Carttr, 
«.  met.  ISS  N.  Y.  47S,  IS  L.  R.  A.  886; 
i\trka-  T.  StaU.  FoKtU,  ISS  Ind.  178.  218. 
If  L.  R.  A.  867.  679;  Feojit,  Woodyait.  t. 
lliompion.  1S5  III.  491.  See,  lu  particular, 
Vie  forcible  argument  of  Elliotl.  J.,  in  bis 
oncurrlngopiiilonlajRtriwT.  StaU,  Pewtll, 
tsreclted.  luStatt,  Atty.  Otn,,  t.  Ounning- 
Aim,  mpra,  citing  Boutlon  t.  Moore.  18  U. 
a..  S  Wlieat.  1.  0  L.  ed.  10,  the  power  and 
d  iVf  or  American  courts  to  determine  the 
Ciinstltiitinnality  of  all  laws  is  asserted  in 
t  tis  clear  and  viEOmug  language:  "By  a 
0>ur8e  of  Judicial  decisions,  reaching  from 
t  le  earliest  hlsiory  of  American  government 
lit  the  present  day,  without  a  dissenting 
Tolce,  It  has  been  adjudged  that  courts  of 
j  leticehave  tbe  right,  ancTare  in  duty  bound, 
ut  teat  every  law  by  the  CoDstitutton,  as  the 
f'lndamenlal  and  aaramouat  law  of  the  land, 
governing  all  derivative  power  and  tlie  exer- 
cise thereof.  Tbe  Judicial  depsrtnient.  with 
us,  is  tlie  proper  power  under  the  Constitu- 
tion todi'clare  theconstitutlonallty  of  alaw; 
and  every  act  of  the  legislature  contrary  to 
'the  true  Intent  and  meanlDg  otttie  CodsIIIu- 
tion  will  be  declared  by  the  courts  null  and 
▼old,  and  of  do  effect  whatever."    Id 


le  of  any  other  act  of  the  legislature, 
be  declared  void.  It  need  hardly  be  said, 
however,  that.  In  so  lar  as  the  CoDstltutton 
itwif  liai  m  tde  the  apportionment  of  the  state 
discretionary  with  the  leslslatUTe.  that  dis- 
cretion, as  in  any  other  case,  will  be  serupu- 
loiisly  respected  by  the  courts.  Yet  more, 
since  the  subject  of  apportionment  1b,  In  gen- 
eral, in  clisrge  of  the  legislative  department 
of  the  govern iretit,  wherever  there  Is  no  posi- 
tive injuilctlon  in  relation  to  this  matter  laid 
Bl  U  a  A. 


upon  the  general  assembly  b^  the  Constitu- 
tion, there,  also,  the  courts  will  refrain  from 
substitutiag  their  discretion  in  place  of  the 
discretion  of  the  legislature.  Where,  how- 
ever, tbe  CoDstitutioo  has  spoken,  and  the 
voice  of  tbe  legislature  Is  beard  in  coutilct 
with  the  voice  of  the  Constitution,  there  the 
courts  will  Interfere,  and  will  suetuin  tbe 
paramount  law  of  Ibe  land  as  against  Its  tIo- 
latioD  by  the  legislature;  and  to  determine 
whether,  in  any  given  case,  tbe  Constitution 
has  been  violatM  by  an  act  of  the  geueral 
assembly,  the  t»urts  will  alwavs  take  Juris- 
diction, whether  the  act  be  one  for  legislative 
apportionment,  or  for  any  other  purpoM. 

The  remalntDg  reaaon  given  for  the  dc' 
murrer  Is  that  the  oomplalDt  does  not  State 
facts  sufficient  to  constitute  a  cause  of  action 
against  appallaots.     The  main  questioi 


oral  argurnent,  arises  under  tliis  iicad,  name- 
ly, whether,  under  the  Constltuilon,  auy  ap- 
portionment act  could  be  passed  at  the  time 
when  ijie  alleged  apportionment  law  of  1895 
was  enacted.  The  appellee  contends  that, 
aiace  the  Constitution  has  Bzed  a  time,  once 
In  sis  rears,  when  an  enumeration  of  tbe 
Toters  of  the  State  shall  be  taken,  and  an  ap- 
portionment of  senators  and  representatlvea 
made  by  lew,  there  Is  thereby  created  a  Um 
Itatlon  upon  tbe  power  of  tbe  legislature  to 
make  sucn  apportionment  at  any  other  time. 
The  appellants  argue,  on  the  contrary,  that, 
since  the  making  of  an  apportionment  ia  an 
exercise  of  political  power,  and  hence  com- 
mitted to  toe  legislative  department  In  tbe 
general  grant  of  power  to  that  department, 
therefore  the  legislature  may  exercise  tbia 
function  at  any  time,  and  tbat  tbe  provlsloDS 
of  the  Constitution  requirlns;  the  enactment 
of  an  appor Uoifment  law  at  the  beginning  of 
each  period  of  six  years  were  Inserted  in  tbe 
fundamental  law  so  that  such  spportlonmeDi 
should  be  made  at  least  once  in  six  years, 
but  were  not  Inti-nded  as  a  prohiblLlon  upon 
the  general  assembly  from  makinz  other  ap- 
pflrtTonments  as  often  as  that  body  rniglit 
deem  ttest.  This  question,  we  think,  not- 
wltbstaodlDg  tbe  elaborate  and  able  argu- 
ments of  counsel  for  appeUaota,  must  be  de- 
cided In  favor  of  the  contention  of  appellee. 
It  is  provided.  In  section  1  of  article  4  of  the 
Constitution,  tbat  "the  legislative  authoritr 
of  the  state  shall  be  vesied  In  tbe  general 
assembly,  which  shall  consist  of  a  Senate  and 
a  liouse  of  Represonlatlvas. "  If  tliere  were 
no  particular  provisions  Id  the  Constitution 
In  regard  to  the  subject  of  legislative  appor- 
tionment, there  Is  little  di>ubt  tbat.  under 
the  forPEolDg  full  and  unrestricted  vesting 
of  leElslative  power  in  tbe  general  aswrnbly. 
tbst  Body  mleht  In  !t«  discretion,  and  at  any 
time,  enact  Taws  for  the  apportionment  of 
Its  members  among  the  several  counties  or 
other  districts  of  the  state,  or  might,  perhaps, 
provide  tbut  all  the  mem1>ers  of  the  legisla- 
ture should  be  cboeen  iiy  the  people  at  large. 
But  t;  4  of  tbe  same  article  provides  tiiat"Uie 
general  assembly  shall,  at  its  second  seasli'U 
after  the  adoption  of  this  Constitution,  and 
every  six  years  thereafter,  cause  an  enumera- 
to  be  made  of  all  the  mala  inhabitant:! 
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OTer  th«  Bge  of  twentT-one  jean."  And  g  Q 
of  Bald  Article  contaiDS  Ibe  follonlcg  prO' 
vialoD :  "  The  number  of  BeDatom  anil  repre- 
senlstiveB  shall,  at  the  mssIuq  Quxt  follow- 
fog  each  period  of  makiog  such  eDiiineratlon, 
be  flied  by  law,  and  appurtloncd  uniODir  the 
Eeveral  counties,  acconliog  to  the  numliec  ol 
male  inbabitants  above  tweutv  ooc  years  of 
age  in  each."  We  tblnk  the  let'ltimaCe  and 
necessary  conciusioa  to  be  drawn  from  these 
two  sections  Is  that  an  enumeration  of  the 
voters  shall  be  taken  once  every  six  years, 
and  that,  upon  such  enumeration  as  a  basis, 
the  apportionment  of  meoibers  of  tbe  legis- 
lature shall  be  made  at  the  next  ensuing  sei- 
sioD  of  the  general  oBsemblj,  and  only  tbeu. 
Otherwise,  and  (as  said  by  this  court  in 
Parker  v.  SUM,  PamtU,  lupra)  "unless  tbe 
general  assembly  Is  to  be  governed  by  tbe 
eDumeratinn,  when  made.  Id  the  matter  of 
districting  the  state  for  legislative  purposes, 
tbe  enumeration  is  a  useless  ceremoQj,  aad 
aa  unDecesBory  expense.  The  purpoaa  in  re- 
quiring Ibe  enumunttioQ  is  to  nx  the  number 
of  voters  in  each  county,  at  tbe  time  tbe  ap- 
portionment is  made,  In  order  that  the  le^la- 
lature  may  form  dletricts  so  as  to  secure  to 
each  voter,  aa  nearly  as  may  be,  an  equal 
voice  with  every  other  voter  in  tbe  state,  in 
the  selection  of  senators  and  representatives. 
.  .  .  The  enumeration  at  the  abort  periods 
of  six  years  was  iatended  to  secure  a  read- 
justment and  correction  of  tbe  inequalities 
that  might  arise  from  tbe  growth  or  shifting 
of  the  population  wttbin  that  period."  In 
case,  then,  there  is  In  eiisMnce  a  valid  ap- 
portionment law,  and  one  passed  within  the 
S roper  enanieretlon  period,  it  mij  be  con- 
dently  affirmed  that  an  attempt  to  make  an- 
Otbpr  apportionment,  and  at  a  time  further 
removed  from  the  time  of  taking  the  eaum- 
eratlon.  Is  a  violation,  not  only  of  the  spirit, 
but  of  the  letter,  of  the  Constitution,  all  of 
whose  provisions  are  mandatory,  unless  by 
their  own  terms  made  directory  or  simpl; 
permissive.  The  fliing,  too,  by  the  Constl-' 
tutlon,  of  a  time  or  a  mode  for  the  doing  of 
Bii  act,  is,  by  necessary  Implication,  a  for- 
biddlug  of  any  other  time  or  mode  for  tbe 
doing  of  such  act.  So  It  was  said,  in  Morru 
V.  RnwU,  120  Ind.  281,  »  L.  R.  A.  D28: 
"WLere  the  Constitution  commanda  bow  a 
right  may  be  exercised.  It  prohibits  tbe  exer- 
cise Ot  that  right  in  some  other  way," — cit- 
ing Cooley.  Const.  Llm.  64.  See  also  Will- 
iatatport  v.  Ktnt,  14  Ind.  806;  EvanniUs  v. 
Slate,  Bimd.  118  Ind.  426,  4  L.  R.  A.  %%-. 
Page  v.  AlUn,  S8  Pa.  838,  98  Am.  Dec.  273. 
It  follows,  then,  that  counsel  are  In  prri>r 
when  Ihi-'y  iir^jue  that,  because  the  legislature 
is  not  expressly  forbidden  to  pass  an  acb  of 
apportionment  at  a  time  diflerent  from  the 
time  fixed  for  that  purpose,  therefore  it  may. 
by  virtue  of  its  general  power  to  legislate,  en- 
act apportionment  laws  whenever  It  pleases. 
1'lie  CoDKtitution  of  tbe  slate  of  WIscnnsIn, 
in  its  provisions  for  enumeration  >iDd  appnr- 
tionment.  directs  tiiat.  ~at  rlieir  flrst  session 
afrer  such  eaumeration.  nod  alw  after  encb 
enumeration  mnde  by  the  authority  of  the 
United  States,  tbe  legislature  shall  apportion 
anil  district  anew  the  members  of  the  Senate 
and  assembly,  according  to  tbe  number  of 
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inhabltanU.'  It  wu  s^d  hj  tbe  aapnne 
court  of  that  state,  in  jStavsn  r.  Ratine,  IS 
Wis.  SQH:  "In  our  CoDstitatlon  there  ia  no 
express  prohibition  againrt  an  alten'Joo  of 
assembly  districts.  Ajid  whatever  limitation 
exists  upon  tbe  power  of  the  legislature  in 
that  respect  fa  U>  be  derived  from  the  gen- 
eral scope  and  objects  of  the  provlalona  of 
tbe  Constitution  concerning  the  apportion- 
ment of  senators  and  representatives.  But 
it  may  well  be  said  that  these  fumlah  sudi 
A  limitation,  and  that,  when  the  instrument 
provides  for  an  apportionraeut  and  cwganin- 
tlon  of  districts  once  In  five  yeui.  this  im- 
plies that  it  shall  not  be  done  at  sny  otlitr 
time.  This  would  seem  clear  with  r«sp«ct 
to  a  genera]  apportionment,  and  periiaps  the 
same  Implication  would  extend  to  any  par- 
ticular reotgantzatioD  of  assembly  or  SeiiaU 
districts,  by  any  law  passed  dlrectlf  tcir  that 
purpose.*  Under  our  Constitution,  anennm- 
eration  la  provided  for  every  six,  liwtead  of 
every  five.  Tears;  and  the  implication  that 
an  apportionment  law  can  be  paased  only 
once  for  each  enumeration  period,  thus  found 
by  the  supreme  court  of  Wisconsin  to  be 
necessari  ly  drawn  from  the  words  of  the  Oob- 
stltutlon  of  that  state,  most  also  be  draws 
from  tbe  like  words  of  our  own  Constttntion. 
Since  the  Constitution  thus  provided  tint 
an  enumeration  of  tbe  voters  of  tbm  stale 
shall  always  be  made  as  prelimlnarr  to  tbe 
enactment  of  an  apporlloumeut,  it  ia  evident 
that  the  theory  of  the  framen  of  the  OonKl- 
tutlon  was  that  the  valid  apportlonntent  can 
be  made  only  after  the  taking  of  such  enum- 
eration, and  that,  wben  such  valid  apportion- 
ment Is  once  made,  It  should  stand  uutll  after 
tbe  making  of  tbe  next  enumeration.  Tbej 
do  not,  of  course,  contemplate  tbe  enactment 
of  an  Invalid  apportionment,  or  one  made  in 
violation  of  tbe  letter  and  spirit  of  the  Con- 
stitution, If,  however,  a  valid  apportioo- 
ment  were  once  made.  It  could  not  be  made 
over  again.  Being  a  valid  apportionment, 
to  change  it  before  another  euumeratloa  of 
tbe  voters  could  hut  result  in  an  invalid  ap- 
portionment. Bence,  it  was  provided  tliax 
enumeration  and  apportionment  should  go 
together. — the  one  to  bo  tbe  complement  of 
the  other.  When  the  ennirteratlon  should  be 
taken,  and  the  consequent  app<»tloninent 
made,  tbe  work  would  be  complete,  aud 
would  not,  therefore,  be  repeated,  in  whole 
or  in  part,  until  tlie  succeeding  six-yvai  . 
period  should  come,  wben  tbe  dual  wort 
would  again  be  done. 

But  counsel  for  appellants  say  that,  evoi 
If  It  be  true  that  an  apportionment  law  can 
be  passed  but  once  for  each  enumeration 
period,  yet.  If  no  valid  law  has  in  fact  been 
enacted,  the  continuing  duty  to  pass  eucli  a 
law  at  tbe  earliest  time  practicable  always 
rests  upon  the  lawmaking  power  until  such 
valid  apportionment  Is  finally  made.  Bxple, 
Carter,  v.  Rial,  tapra.  Counsel  says,  fur- 
ther, that  the  last  eonmeratlon  was  taken 
in  188^:  that  at  the  next  session  of  the  gen- 
eriil  aasomhly  thereafter,  In  18fll,  an  appor- 
tionment law  was  passed  ;  that  this  law  was 
adiudzed  unconstitutional  by  this  court  (Ar- 
ker  V.  StaU,  FrvieU.  tupra)  ;  that  tliereafter. 
In  1803 ;  the  legislature  pasfed  another  ap- 
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for  which  the  ut  of  1891  ww  held  Invalid ; 
that  the  legislature  of  189S  found  this  ianlld 
«ct  of  1893  upon  the  statute  book.  decUred  It 
uDCoostimtional,  end  repeelad  It,  aod  Uhd 
puwd  the  KCt  of  I8W,  now  ander  conaldera- 
tloo;  that,  the  act  of  1803  being  nnconatltu- 
ttonal,  itwaaaaif  DoappoKioniDentlaw  wat 
Inezlatenoe.  Therefore.  tbeGoatIn)ilDgdut7 
-of  enacting  a  ralid  apportionineDt  law  leated 
upon  the  TeglBlatiiTe  of  160S.  and  hence  the 
act  of  1895  wa*  paaaed  at  a  prop»  time,  and 
la  valid  and  conBtUattooal.  Whether  the 
legislature  of  1B95  had  authority  to  enact  an 
aDportioDrnent  law  must  depend,  as  we  )i&vo 
already  seen,  tfpon  the  fact  as  to  whether 
there  was  then  in  eziateuce  a  val  Id  apportioo- 
ment  law,  passed  wtthin  the  current  enum- 
eration period.  That  legfalature  could  not, 
byanjactof  itaown.  create  the  necesaitj  for 
tho  ecactment  of  another  law  on  the  subject, 
aa  by  repeallag  the  law  already  in  existence. 
If  tbespiKirtlonmentactof  1893  were,  indeed, 
a  valid  law.  It  could  not  be  repealed  by  the 
legislature  of  1895 ;  for,  in  case  of  Che  valid- 
ity of  the  act  of  1893,  it  would  moat  certainly 
faave  been  onlawful  to  enact  any  other  ap- 
portionment law  until  the  next  enumeration 
period,  aad  the  legislature  could  not  change 
this  condition  by  an  attempt  to  repeal  such 
Tstid  apportionment  to  make  room  for  an- 
other law  on  the  subject.  Such  further  law 
on  the  subject  would  have  been  premature, 
and  out  of  due  rime,  as  fi'i^  by  Uie  con- 
stitutiona]  mandare.  The  repealing  act, 
therefore,  which  was  passed  in  1895,  as 
preliminary  to  the  enactment  of  the  appor- 
tionment act  of  that  year,  was  Itself  either 
a  violation  of  the  Constitulion  or  else  a  valD 
and  useless  act.  being  the  repeal  of  an  invalid 
law.  But.  if  the  legislature  of  I89S  could 
not  repeat  a  valid  apportionment  act  passed 
In  1898.  the  question  arises  whether  the  legis- 
lature of  1890  could  ill  any  case  pass  an  ap- 
portionmeot  law.  It  certainly  had  the  power 
to  do  so  if  there  were,  at  that  time,  no  valid 
apportionment,— if  t^o  act  of  1898  were.  In 
fact,  an  unconititutloiihl  law.  The  ordinary 
and  proper  course  to  t>e  taken  to  determine 
whether  the  act  of  1893  was  uncunBtitutlonal, 
or  not,  was,  as  In  other  aaea,  to  apply  to  ths 
courts.  These  Irlbanala  were  open  for  the 
consideration  of  the  validity  of  this,  aa  of 
any  other,  act  of  the  leftlslature.  jU  it  is 
the  province  of  the  legislature  to  enact  laws, 
nrid  of  the  executive  to  enforce  tliem.  so  it 
la  of  the  courts  to  determine  their  validity. 
This  would  have  been  the  flttiuc  course, 
rather  than  to  have  the  legislature  Itself  cry 
out  against  the  good  faith  of  its  predecesaor. 
and  to  declare  u^ainat  the  constitutionality 
of  tbe  very  law  under  wliicb  it  was  Itself 
«lected.  Id  this  case  the  indelicacy  of  the 
legislative  criticism  of  a  preceding  legis- 
lature is  the  more  marked  When  we  reflect 
timt.  as  shown  by  the  flies  of  this  court  In 
tliD  case  of  WitHaTd  v.  Leakart  (No.  17.385) 
43  N,  E.  — ,  appealed  from  the  Marlon  cir- 
cuit court,  that  court  bad  already  found  the 
act  of  1898  to  lie  a  valid  and  constitutional 
law.  It  would  hare  iMen  mora  seemly,  as 
well  aa  more  effective,  to  have  passed  that 
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case  to  a  final  hearing,  rather  than  to  ban 
acted  In  deOanoe  of  tbe  decision  alreaijy 
rendered  by  the  elrealt  court. 


records  In  this  conrt  Id  considering  a  c 
at  bar,  we  may  here  namark  that  we  nave  no 
doubt  that  this  may  be  done,  whether  tbe 
court  make  sadi  Inspection  of  Its  own  mo- 
tion, or  OD  the  suggestion  of  counsel.  See 
WatAington  A  Z.  S.  Co.  y.  Cttur  d'Ai&nr  R. 
A  Sav.  Oo.  C^o.  1)  (decided  by  tbe  Supiema 
Court  of  tbe  United  States,  December  3,  IbHo) 
ISO  U.  8.  77,  40  L.  ed.  348.  But.  apart  from 
any  coosideralion  of  propriety,  ijie  question 
recurs.  Could  tbe  legislature  of  1895  assume 
to  determine  for  Itself  the  constitutionality 
of  the  act  of  1898.  and,  on  such  assumption  of 
respoDsibility,  proceed  to  pass  aDother  act  of 
apportionment,  leaving  the  courts  to  pro- 
nounce finally  upon  the  question  as  to  wblcll 
of  the  two  acts  was  constitutional  T  We  have 
no  doubt  that  the  legislature  of  1895  bad  this 
power.     The  members  of  that  body  took  tbe 


oath  taken  by  all  those  who  perform  official 
duties,  namely,  that  tbev  would  support  tbe 
Constitution.     If  those  legislators  believed, 


under  their  oaths,  that  there  was  no  valid 
apportionment  law  Id  existence,  baaed  upon 
the  last  enumeration,  it  waa  their  solemn 
duty  to  pass  such  a  law.  Their  enactment 
of  such  a  law  was  in  itself.  In  effect,  an  ap- 
peal to  the  courts  to  decide  whether  they 
were  mistaken  or  not,  and  to  tay  which  of 
tbe  acts,  if  either,  waa  the  valid  and  cODSti- 
tutinnal  taw  of  the  state.  "Every  depart- 
ment of  the  government. "  says  Judge  Cooley, 
in  his  Constitutional  Limitations  (chap.  4), 
"and  every  ofBclal  of  every  department,  may 
at  any  time,  when  a  duty  is  to  tie  pertornied, 
be  required  to  pass  upon  a  qaeatlon  of  coD' 
stltutional  construction."  Aud  agalD,  Id  the 
same  connection,  he  euys:  "We  shall  find 
the  general  rule  to  be.  that  whenever  action 
Is  ukoa  which  may  become  the  subject  of  a 
suit  or  proceeding  in  court,  any  question  of 
constitutional  power  that  was  involved  in 
such  action  will  be  open  for  consideration  In 
such  suit  or  proceeding,  and  ttiat  as  tbe  courts 
must  Anally  settle  the  particular  controversy, 
BO  also  will  they  flnally  determine  the  ques- 
tion of  constitutional  law."  It  may  be  ad- 
mitted, then.  that,  as  both  the  acts  of  189S 
and  that  of  IBBS  are  before  ttie  court  as  acta 
of  the  legislature.  In  due  form  and  duly  au- 
thenticated, and  the  coostitutlonality  or  right 
of  Ifotb  is  questioned,  we  must  determine  tho 
validity  ol^  each.  If,  on  such  examination, 
one  act  is  found  valid,  and  the  other  Invalid, 
tbe  case  Is  ended  ;  so,  also,  if  txttb  are  found 
invalid.  If.  however,  both  acts  should.  In 
all  respects,  except  as  to  the  date  of  enact- 
ment, t>e  found  to  comply  with  tbe  constitu- 
tional requirements,  then  It  would  follow, 
from  what  we  have  heretofore  said,  that,  the 
act  of  1898  being  in  itself  a  valid  apportion- 
ment law,  the  legislature,  in  1895.  or  at  any 
other  time  prior  to  tbe  neil  enumeration, 
could  have  no  warrant,  under  tbe  Constitu- 
tion, to  enact  another  apportionment  law,  and 
tbe  act  of  1805  would,  tor  that  reason  alone, 
be  void  ;  while  tbe  act  of  18S3,  being  valid, 
would,  during  the  enumeration  period  when 
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It  WM  passed,  KoA  nnttl  ths  passage  ot  a 
Talid  spMrtloDtneut  MA  sfur  tbe  cDsulag 
eQUmemtlon,  be  tlie  sole  law  upon  tlie  sub 
ject  of  apportlonmi'Dt.  It  tberetore  liecomei 
necessary,  apart  from  anj  question  as  to  the 
time  ot  the  making  of  either  apportionment. 
to  determine  the  const!  tut  ion  sHl;  of  the  act 
of  IU95  and  also  ot  the  act  of  1898.  By  sec- 
tion 4  of  article  4  o^  the  Constitution  as  we 
have  seen,  an  enumeration  of  the  Tot«rs  of 
the  state  la  to  be  taken  once  STerj  stz  years. 
The  ensuing  sections  (S  and  6)  of  the  same 
article  prortde  for  apportionment  a*  fol- 
lows: **8ec  S.  Tba  number  of  senators  and 
representatWes  shall,  at  the  session  next  fol- 
lowing eacli  period  of  making  Bucb  enumen- 
tlon,  he  fixed  by  law,  and  apportioned  among 
the  several  counties,  according  to  the  male 
Inhabitants  above  twenty-one  yean  of  age 
In  each :  provided,  that  the  first  and  second 
elections  of  members  of  the  general  assembly, 
under  tilts  Constitution,  sball  be  according 
to  the  apportionment  last  made  by  the  gen- 
eral assembly  before  the  adoption  of  this  Con- 
stitutton. 

"Sec.  S.  A  senatorial  or  representative  dis- 
trict, where  more  thsn  one  county  shall  con- 
Kltnts  a  district,  shall  be  noraponM  of  contlg- 
Dous  counties :  and  no  cnunty,  for  senatorial 
apportionment,  shall  ever  be  divided." 

It  is  clear,  from  these  sections,  tbst.  in 
providing  for  an  Apportionment  of  members 
at  the  general  assembly,  two  main  objects 
were  kept  In  view  by  the  framere  of  the  Con- 
stitution,— one  being  local  couatj  represen- 
tation :  the  other,  proportionate  representa- 
tion of  all  the  people.  The  counties,  as 
governmental  subdivisions  of  the  slate,  and 
le  Inhabitants,  according  to  their  numtter 
in  each  county,  were  to  be  represented.  The 
striking  and  comprehensive  language  of  the 
Constitution  Is;  "The  number  ot  senators 
and  representatives  sbsll  ...  be  fixed 
by  law.  and  apportioned  among  the  several 
counties,  according  to  the  number  ot  male 
Inhabitants  aliove  twenty-one  years  of  age  in 
each. "  Either  .of  these  objects— county  rep- 
resentation, or  proportlDnate  popular  repre- 
sentation— might  be  attained  In  perfection, 
were  It  not  for  the  necessity  of  also  attend- 
ing to  the  other  object;  but  the  design  was 
that  neither  be  neglected  ot  sacrificed  for  the 
otber.  The  moat  eiact  proportionate  repre^ 
sentatfnn  would  be  secured  by  making  a  sin- 
gle district  ot  the  Slate,  and  electing  all  the 
memhen  by  the  people  at  large.  Each  voter 
would  thus  have  nis  alnoiute  and  equal 
weight  with  every  other  voter  In  selecting 
the  members  of  the  general  assembly  But, 
beftidea  resulting  in  tbe  admitted  evil  of 


I,  and  thus  wholly  stifling  the 
voice  of  the  minority,  this  eisctness  of  pro- 
portionate representation  mould  also  be  at- 
tained  at  the  total  sacrlBce  of  local  county 


then  proportionate  representation  of  popula 
tton  In  larce  and  In  small  counties  wouli 
he  wbollv  lost  sight  ot.  To  secure  the  fullest 
possible  local  county  representation  with  tbe 
nearest  proportionate   representation   of   tbe 
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of  this  approximation  is  a  practical  problem. 
'a  be  left  to  the  patriotism  and  good  Jndg- 
lent  ot  the  legislature,  and  hence  not  re- 
lewable  by  tbe  courts,  except  for  gross  abuse 
ot  discretion,  and  provided,  only,  that  both 
objects  contemplated  In  the  Constitution  be 
kept  in  view  in  the  law  enacted  by  (be  gen- 
eral assembly.  Aopb,  Woodj/att,  t.  TMnp- 
ion,  lOS  111.  4S1.  By  section  S  of  article  4  of 
tbe  Constltuttoa  U  IS  provided  that  aenstota 
■ball  be  elected  for  a  term  of  four  yean,  and 
representatives  for  a  term  of  two  years,  fnuBa 
ttie  day  next  afler  general  election.  And  in 
section  8  ot  article  10  it  Is  declared  that  wbco- 
ever,  either  in  the  Constitution  or  In  any  law 
theraunder,  it  is  provided  "that  any  c^otx, 
other  than  a  memnerot  the  general  asaenibly, 
shall  hold  his  offlos  tor  any  given  term  toe 
same  shall  be  construed  to  mean  that  and 
officer  aball  hold  his  office  for  such  I«rm  and 
until  bis  successor  shall  have  been  elected 
and  qaalifled."  Construing  these  two  pro- 
visions of  tbe  Constitution  together,  it  (a  ap- 
parent that  tbe  membCTS  ot  the  general  as- 
sembly remain  In  office  only  during;  tbe  terms 
for  which  they  were  eiecled.  Senators  can 
under  no  circumstances  bold  office  afler  fonr 

Sears,  nor  representatives  afler  two  yean, 
rom  the  day  next  after  general  election.  So 
Jealous  were  the  people,  in  framing  the 
Constitution,  of  the  possible  nsurpatfon  of 
power  on  the  part  of  the  legislature,  that 
they  thus  expressly  excepted  members  of  the 
gCDersl  assembly  from  tiiat  provision  accor- 
ding to  which  all  other  officera  are  anlboriied 
to  hold  their  offli%s  until  their  auccessora  are 
elected  and  qualified.  But,  while  the  gen- 
eral assembly  Is  thus  prevented  from  aor 
attempt  at  perpetuating  its  existence  by  ex- 
tending the  terms  of  office  of  its  members, 
yet  there  would  be  but  little  thus  gained  or 
havcd  to  the  people  it  the  legislature  might. 
tlirougb  an  unequal  apportionment,  perpet- 
uate Its  power  by  Insuring  the  re-election 
of  its  members,  or  tbe  election  of  new  mem- 
bers who  should  be  in  synipatb;  with  ttaoae 
engaged  In  usurping  and  perpelunttng  power 
against  the  will  ot  tbe  majority  of  tbe  peo- 
ple. 

The  principle  of  proportionate  represenl»- 
tion  has  always  obtained  in  Indiana,  even 
from  a  time  preceding  the  formation  of  tbe 
Constitution  of  the  Unitid  Stales.  From  tbe 
passage  o(  tbe  ordinance  for  tlie  government 
of  the  Northwestern  Territory,  July  13.  IVfl, 
out  of  whicli  territory  our  commonwealth  was 
afterwards  formed,  this  principle  of  propor- 
tionate representation  lias  Iteen  of  the  very 
essence  ot  our  local  self-covernment.  Tbe 
ordiniince  of  1787  names  p-i ■port innate  repre- 
sentation in  the  same  catLgiTy  wilh  the  writ 
of  habeas  corpus,  trial  by  Jury,  and  due  proc- 
ess of  law,  as  fundamental  rights  to  which 
the  people  of  this  territory  shall  always  be 
entlLle<i.  On  the  formation  of  our  state 
government,  in  1816,  the  Constitution  then 
■  Hdopled  retainei',  in  article  B,  the  same  prin- 
ciple of  propotil  male  representation,  based 
upon  an  eQumeration  of  the  inbabltania  every 
five  years.     Finally,  on  Uw  ftdopttoa  of  the 
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ftreMDt  Constttatloa,  In  IBKl,  tho  prln6lple 
wu  allll  coDltnued.  So  thitt  for  ort-r  lOO 
jemn,  the  unrarjlDf;  Uw  of  this  territory 
and  atHie  haa  been,  as  atSrmed  bj  tlie  Fathers 
of  1787 :  "  Tbe  InhtibltaDts  of  said  territory 
■mht}!  always  be  entitled  to  the  benefit  of 
.  .  a  proportionate  represeataUon  of  tbe 
people  in  tbe  legialature. '  It  la  true  that  tlie 
ordluaoce  of  1787,  and  the  CooBtiiution  of 
1816,  are  ao  longer  In  force,  only  tn  k  far 
«s  proTisions  of  tboee  ItiBtiumenta  have  been 
retained  la  our  preient  Conatltutlon,  The 
principle  of  proportionate  representatloo  to 
-tbe  legislature  has,  however,  been  so  retained, 
and  consequentlj'  has  been  the  law  here  dnr- 
iag  Uie  whole  period  covered  by  thoae  tbree 
«liartera  of  free  governmest  In  Indiana.  It 
is  provided  in  tbe  3d  section  of  article  1  of 
tbe  Constitution  of  the  United  States  that 
"the  number  of  represeotatives  shall  not  ex- 
ceed 1  for  every  80,000,  but  each  state  shall 
hive  at  least  one  representative, "  Under  tbe 
flrst  census.  Congress,  In  obedience  to  this 

Erovlslou  of  the  Constitution,  fixed  the  nam- 
Br  of  representatives  at  120.  By  this  appor- 
tionment, Hassacbusetts  was  entitled  to  15 
Tcpreaen  tat  Ives,  with  an  excess  of  36,827.  for 
urbicb  an addltltnal  representative  wal given. 
Other  states,  also,  having  large  fractions  of 
population  left  after  supplying  their  respec- 
tive quota*  of  repreeenlatlvea.  based  on  tbe 
given  ratio,  were  each  awarded  an  additional 
representative,  while  states  having  but  a 
small  exceas  were  each  denied  an  additional 
representative.  Prealdeiit  Washington,  wiiti 
tbe  advice  of  Jefferson,  Hadlaon,  and  others, 
-vetoed  the  bill,  as  In  violation  of  the  consti- 
tutional provision  above  set  out,  that  "the 
number  of  represent  a  lives  shall  not  exceed 
1  forevery80,000.''  The  exact  mathematical 
rule  of  apportlonrnent,  thua  Insisted  upon 
in  the  beginning,  proved  unsatUtactory,  1n- 
aumucb  as  It  resulted  In  leaving  a  number  of 
representatives  unasslgned,  owing  to  tbe  frac- 
tions of  population  left  unrepresented  after 
filling  the  quota  to  wblcb  tbe  several  states 
were  entitled  by  reason  of  their  full  ratioe 
of  representation.  The  question  continued 
to  trouble  Congress  until  1832,  when  the  rule 
adopted  was  that  after  each  state  was  given 
one  representative,  and  also  the  full  number 
to  which  it  should  be  entitled  by  reason  of 
Its  population, — Iwing  one  representative  for 
«ach  ratlo.-~-the  remalnlnc  representatives 
ebould  be  assigned,  one  eacn,  to  those  states 
having  the  largest  fractional  remainders  of 
population.  This  lias  since  continued  to  be 
the  law.  In  advocacy  of  tbe  rule  ol  approx- 
imation thus  adopted,  Mr.  Webster,  then  In 
the  TTniied  States  Senate,  said:  "The  Coo- 
etitution,  therefore,  must  'tc  understood,  not 
as  enjoining  an  absolute  relative  equality, 
t)e«ause  that  would  be  demanding  an  Im- 
poasibllily.  but  as  requiring  Congress  to 
make  an  apportionment  of  representatives 
among  tlie  several  states  according  to  their 
respeot.ive  numbers,  as  near  as  may  be.  If 
«xactnes9  cannot,  from  the  nature  of  things, 
be  attained,  then  the  nearest  practicable  sp- 
pronch  to  eiactnets  ought  to  be  made.  Con- 
sresB  Is  not  absolved  from  all  rule  merely 
because  the  rule  of  perfect  Justice  cannot  be 
«pplle<l.  In  such  a  cue,  approximation  be- 
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comes  a  rule.  It  takes  the  place  of  the  other 
rule,  which  would  t>e  preferable,  but  is  found 
Inapplicable,  and  becomes  Itaelf  an  obliga- 
tion of  binding  force."  The  Constitution  of 
thin  state,  like  that  of  tbe  United  Htstes,  pro- 
vides for  an  absolute  rule  of  apportionment ; 
not.  as  in  some  of  our  sister  states,  that  the 
apportionment  shall  be  "as  nearly  as  may 
be, '  or  "  aa  nearly  as  practicable, '  according 
to  the  Inhabitants  of  each  county,  but  that 
it  shall  be,  simply,  "according  to  the  num- 
ber of  male  Inhabitants  above  twenty-one 
years  of  age  In  each."  Uuch,  therefore,  of 
what  is  aald  by  the  court  of  appeals  of  New 
York  and  tbe  supreme  court  of  Illinois  in 
BMpb,  OarUr,  v.  Bia,  and  Fiopte,  WuodyaU, 
V.  Thompion,  supra,  as  to  the  discretion  of 
the  legislature  in  making  apportionments, 
la  Inapplicable  to  the  itate  before  na.  Our 
Constitution  reaulres  that  legislative  appor- 
tionment shall  be  according  to  the  number 
of  Inbabitanta,  and  that  requirement  is  quite 
aa  binding  aa  the  Injunction  that  a  district 
formed  of  two  or  mora  countlea  "shall  bo 
composed  of  contiguous  counties,'  or  that 


Constitution  must  be  respected  a*  well  as 
another,  and,  as  Webster  said.  If  the  mandate 
cannot  be  absolutely  obeyed,  it  should  bq  ob- 
served at  least  aa  nearly  as  may  be.  "The 
nearest  approslmatloo  to  exact  truth  or  exact 
right,  when  that  exact  truth  or  exact  right 
cannot  he  reached,  prevails  in  other  cases, 
not  as  matter  of  discretion,  but  as  an  Intel- 
ligible and  definite  rule,  dictated  by  Justice, 
nnd  conforming  to  the  common  sense  of  man- 
kind." While  It  is  true,  therefore,  as  al- 
ready said,  that  the  legislature  has,  and,  in 
the  nature  of  things,  mustliave.  large  discre- 
tion In  making  un  apportionment,  yet,  aa 
held  In  Parker  v,  State,  Pmeelt,  ttipra:  "  It 
cannot  be  successfully  maintelned  that  the 
incumbents  of  any  department  of  the  govern- 
ment liave  a  discretion  to  disregard  the  Cod- 
stltuiloii  of  the  state.  .  .  .  It  Is  aafe  to 
say  that  when  tbe  acts  of  either  of  the  three 
depsTtmente  are  in  violation  of  tbe  Constitu- 
tion of  the  state,  such  acts  are  not  within  the 
discretion  confided  to  that  department." 

Considering,  then,  the  act  of  18&5  In  the 
light  of  these  principles,  the  mala  objection 
urged  against  it  Is  what  are  called  the 
"double  districts;"  that  Is,  the  grouping 
of  two  or  more  counties,  neither  or  none  of 
which  hat  a  voting  population  equal  to  the 
ratio  for  a  senator  or  a  representative,  and 
giving  to  the  district  so  formed  more  than 
one  senator  or  representative.  Tbe  court 
will  lake  notice  of  a  census  or  otbtr  enumera- 
tion maile  under  the  authority  of  the  state  or 
of  the  United  Htatea;  also,  of  the  loi»tlon. 
boundaries,  and  Juxtaposition  of  the  several 
nties  of  the  stale.     State.  Attj/.  Gen.. 


Hadlson  are  grouped  Into  odo  district,  which 
is  given  two  senators.  By  the  enumeration 
of  1889,  under  which  the  apportionment  of 
1895  was  made,  there  were  In  the  county  of 
Randolph  T.&V)  male  Inhabitants  over  the  age 
of  twenty -one  years ;  In  Delaware,  7,186 :  and 
in  Madison,   8,010.     The  ratio,  at  sversfa 
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of  tbe  countlea  in  this  double  district,  tbere* 


fttiowed  to  vote  t<«  two  aenaton.     ItwuBaid 


Id  relation  to  the  apportionment  of  1891, — 
each  of  those  coanttes  havlag  K  Totiog  popu- 
lation lees  tban  the  ratio  for  a  seoator ; 
"When  a  conot;  of  that  alze  has  been  aa- 
sleoed  to  a  senatorial  district,  and  given  a 
rotce  in  tbe  election  of  one  seoator,  Itcessea, 
In  oar  opinion,  to  be  a  factor  in  anj  legiti- 
mate scheme  of  apportionment  for  senatorial 
purposes,"  That.  <n  the  act  of  1HB5,  tbe 
scheme  of  apportionment  bj  wbicb  this 
double  representation  was  secured  differed 
from  the  scheme  or  plan  adopted  In  the  act 
of  16S1,  can  make  no  difTerence.  The  end 
attained  is  the  same,  whether  it  be  done  by 
a  double  dfairlct,  or  by  two  single  distrlcla. 
In  either  scheme  a  count;  having  less  than 
tbe  ratio  entitling  it  to  be  represented  bj  one 
senator  is  oeverLheleas  given  a  voice  In  tbe 
election  of  two  senators.  Indeed,  the  scheme 
adopted  In  tbe  act  of  16S1  is  the  less  ob- 
jectionable. In  that  apportionment  the  coun- 
ties of  CJarh,  Scott,  and  Jennings,  none  of 
them  havitie  a  population  equal  to  the  ratio, 
were  joiuea  in  one  district,  and  given  a 
senator.  So  tbe  countlesof  Clark  anil  Jeffer- 
son neither  with  a  population  eqttnl  to  the 
ratio,  were  formed  Into  anotlier  dUlrict,  and 
given  a  senator.  If  the  four  counties  were 
put  into  one  district,  and  given  two  senators. 
as  thej  might  have  been,  according  to  the 
scheme  adopted  In  the  act  oF  IdSa.  the  result 
could  have  been  no  more  unjust  tlian  it  was, — 
the  tour  counties  cnntrollhig  the  election  of 
two  senators  by  either  plan.  But  In  truth 
the  plan  adopted  in  the  act  of  1891  is  the 
more  nearly  equitable,  for  the  reason  that, 
by  making  two  glngle  districts,  iusLead  of 
one  double  district,  it  migbC  be  possible  tor 
each  district  to  elecl^  a  senator  of  its  choice, 
notwithstanding  the  vote  of  tbe  common 
count;  thrown  in  to  -xintrol  each  dlatrlct. 
whereas,  it  tbe  four  co'inties  were  thrown 
together,  the  combination  would  be  sure  to 
carry  both  senators.  The  plan  of  the  act  of 
1891.  condemned  as  it  was  [and  rightfully 
•0}  by  this  court  in  Par/cer  t.  iSlaCe,  Pov^ell. 
was  yet  nearer  to  the  constitutional  standard 
(local  county  repreaentatlon)    than  Is  the 


tern  been  regarded,  that  in  tbe  Constitutions 
of  many  of  the  states  it  hat  been  speciflcaHy 
forbidden,  and  the  single  district  system 
alone  authorized,  even  so  far  as  to  require 
that  a  county  entitled  to  more  than  one  mem- 
ber should  be  divided  Into  as  many  districts 
as  tbere  are  members.  Tbe  otMervations  madp 
in  regard  to  tbe  double  senatorial  district  of 
Randolph,  Delaware,  and  Hadison  apply  also 
to  ttw  alstrlct  made  up  of  tbe  counties  of 
Clinton,  Boone,  and  Montgomery,  and  also 
to  that  composed  of  the  counties  of  Miami, 
Wabash,  and  Huntington.  None  of  those 
counties  bad  a  Toting  population  equal  to 
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the  number  fixed  foi  one  Kiialor.  sad  yet* 
la  given  a  Tolce  In  the  electlan  of  two  sr 
tors.  What  is  said  of  the  dooble  aeiiabi 
districts  Is  likewise  trno  of  tlw  double  tep- 
reeentatlve  dUtricta.  Tbe  ratio  for  tbe  elAc- 
tion  of  a  member  of  ttte  tuHiae  of  repreaeotft- 
tires,  according  to  the  enumentlon  of  188i, 
was  S.SIO.  The  county  of  Vvttj  had  4,152: 
Crawford,  8,076;  and  Orange,  8,4&1.  TXaat 
of  these  counties,  therefore,  had  a  voUag 
population  equal  t«  the  ratio  for  ons  rep- 
resentative ;  yet,  by  throwing  the  three  Into 
one  district,  each  county  was  given  a  Tofee 
In  ibe  election  ot  two  r«present«tiv«s.  IIm 
same  may  be  stld  Of  the  double  repreaentatf  *e 
district  of  Brown,  Johnson,  and  Horf  *' 


Q,  and  HorMo.  ■ 
I,  and  UarttD. 


that  of  Monroe.  Lawrence, 

It  may  be  replied  that,  ._, 

counties  into  a  double  district,  i 
proportionate  representation  Is  more  snrlj 
secured,  and  the  fractions  of  population  over 
and  above  even  ratios  are  reduced  la  ntunber 
and  amount.  If  this  argument  were  good, 
it  should  be  pushed  further.  The  groter  tbe 
number  of  counties  grouped  Into  one  district, 
the  fewer  will  bo  the  fractiona  ot  ezcen  in 
population,  and  the  more  eiact  will  be  tbe 
proportionate  representation 'of  tbe  people  in 
the  general  assembly.  If  the  nuntMr  of 
counties  in  a  senatorial  district,  and  like- 
wise Id  a  repreaentative  distrlcla,  were  In- 
creased to  92, — being  tbe  whole  nnmber  1» 
the  state, — the  perfection  of  eqoal  propw- 
tlonate  representation  would  be  attained. 
But  if  the  senators  and  representatives  wen 
thus  elected  by  the  people  at  large,  and  on 
one  ticket  for  the  whole  state,  there  wonld, 
as  we  have  already  seen,  be  a  total  loai  <rf 
local  representation, — the  most  precious  right 
ot  free  government.  The  counties  would  be 
obliterated.  Tet,  as  we  have  also  aeen.  the 
Constitution  provides  for  county  representa- 
tion, quite  the  same  as  for  proportionate  rep- 
resentation. The  words  used  in  section  5  erf 
article  4,  a*  already  quoted,  are:  "Tbe 
number  of  senators  aud  representatives  eb»\\ 
.  .  .  be  fixed  by  law,  and  apportioiied 
among  the  several  counties,  according  to  the 
number  of  maleinhabitants  above  twentj- 
one  years  of  age  In  each."  Local  repreaen- 
tation  was  deemed  by  the  framera  of  tbe  Ccm- 
stitution  to  be  as  necessary  as  proporticwaie 
representation.  So  the  members  ot  tbe  gen- 
eral assembly  were  not  only  to  be  apportioned 
'according  to  the  number"  of  Inhabitanta. 
but  were  to  be  apportioned  "among  tbe 
several  counties,"  and  accord Ingto tbe  num- 
ber of  inhabitants  "in  each."  The  rule,  aa 
stated  by  Finney,  J.,   in   Btatt,  Attjf.  0«n., 


tion  of  Statutes,  $  23,  is  "that  effect  Is  to  be 
given  to  every  clause  or  word  of  a  statute, 
and  no  word  Is  to  be  treated  as  unmeanlDg 
If  a  coustrnctlon  can  be  legitimately  found 
which  will  preserve  it  and  make  it  effectaal 
.  .  .  and  this  rule  is  spplicable  with 
special  force  to  written  constitutions,  In- 
wblcb  tbe  people  will  be  presumed  to  have 
expressed  tbemHelvea  in  careful  and  me«mi«d 
terms,  corresponding  with  the  immense  im- 
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Coaler,  Oonst,  Llm,  7S,  uid  numeioiiB  other 
Kutborltlea.  la  the  MCtlon  qnoted  from  our 
Couetitution,  Dot  onl j  are  "  the  aemni  coun- 
ties" nuiMd  u  entitled  torepieBentatlon,  but 
particnUr  ftttentf  on  i>  drawn  to  the  lepieaeii- 
tatlon  of  the  intwbibuit*  "In  each'  o(  the 
(xiuntlea.  And  in  aectton  0  of  article  4  It  ii 
further  provided  thai  "no  county,  for  aena- 
torial  apportionment,  aball  eTer  be  dlTided.' 
Regard  for  the  integrity  of  the  county,  as  a 
goTomnientalaubdlTlalonof  tbeatate,  la  thus 
made  an  eaaentlal  featon  In  otct;  valid  plan 
of  appcfftionmenL 

The  people  of  «  county  have  common  in- 
tercita  and  objeeti,  peculiar  to  tberoselna, 
and  Intimate  public  lelationa  with  each  other. 
Hence,  when  the  Conatitntion  waa  formed. 
It  was  deemed  of  Tltal  Importance  that  the  In- 
tegrity o(  couDtlea,  in  the  formation  of  legls- 
lAtiTB  districta.  ahould   be  thus  carefully 

f guarded,  "to  the  end  that  each  oonnty  har- 
ng  sufBcient  population  should  have  Its  own 
repTseentatives  In  the  legislature,  chosen  by 
Its  own  electorB.  and  them  only,  and  owiog 
□a  divided,  perhaps  conflicting,  allegiance 
to  any  other  constituency. "  Irue,  becauae 
of  the  sparae  population  In  certain  parts  of 
the  state,  it  waa,  and  1*.  neceseaiy,  in  some 
<MaeB,  to  include  more  tluui  a  single  county 
fD  one  district.  This,  however.  Is  but  a  par- 
tial, though  necessary,  exception  Co  the  rule 
that  each  county  is  entitled  Io<its  own  rep- 
resentative. See  Chief  Justice  Lyon,  in 
Sfatt,  Atfp.  Om. ,  V.  Ounning/iam,  $upra. 
Each  county,  and  each  district  cousiating  of 
two  or  more  countiea.  and  being  the  least 
Dumber  having  a  populntlon  equal  to  the 
DUiiiertcal  unit  for  Teprespntatiou  In  ths  gen- 
eral assembly,  is  entitled,  abHalutcly,  to  one 
member  in  the  legislature.  Ibid.  See  also 
Parker  v.  StaU.  Fowelt,  tvpra.  It  is  there- 
fore apparent  Ibst  in  all  the  double  districts 
formed  by  the  act  of  189S,  although  any  one 
of  the  three  counties  so  Joined  did  not  have 
a  vntlug  population  equal  to  the  ratio  for  a 
member  in  the  general  assembly,  yet  that 
any  tvo  of  such  counties  being  adjacent,  and 
having  together  such  aufflcleut  population. 
were  quite  as  much  entitled  to  their  senator 
or  representative  as  any  single  county  with 
auch  population  would  be.  The  CunHlttt- 
tioD  protected  those  with  sucli  population 
from  being  overwhelmed  by  the  unfriendly 
population  of  another  county. 

It  may  be  urged  that  coses  might  arise 
where  double  districts  would  be  necesBary, 
in  order  to  secure  approximate  equality  lu 

Eri-portlonate  representation.  It  Is  certain, 
owever,  as  we  are  saClsQed,  that  other  metii- 
ods,  less  obnoxioiu  to  the  requirement  of  the 
ConsLltution,  can  be  resorted  to  In  inch  ei- 
treme  and  exceptional  cases,  should  they 
arlbe.  In  case  oF  counties  having  a  less 
Totine  population  than  the  ratio  of  repre- 
atsntatlon,  and  also  in  case  of  fractions  of 
popniation  left  after  giving  the  county  the 
represeataClon  to  which  it  la  ilaelt  entitled, 
neat  discretion  must,  of  course,  be  left  to  the 
legiBlature,  in  gronplng  such  counties  for 
representation.  But  in  no  case  can  a  county 
having  lesa  than  the  ratio  be  so  grouped  with 
other  oountiea  as  to  have  a  voice  In  the  elec- 
tion of  more  tbaa  one  number  of  the  general 
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aMembly,  whenever  it  Ii  poaalbla  to  avoid 
it.  Ana  In  disposing  of  auch  counties  with 
popalatton  len  than  the  ratio,  and  alio  in 
dlipoaing  of  the  fractions  of  ezceM  of  popu- 
lation over  the  ratio  or  ratioa  In  other  coun- 
tiea, as  said  by  Chief  Justice  Uoiae  in  Himgh- 
Ion  OmrUy  »wr».  v.  Koctor,  W  Mich.  OSS, 
IS  L.  R.  A.  483:  "There  can  be  no  legis- 
lative discretion,  onder  the  Cooatltntton,  to 
give  a  county  of  less  popuUHon  than  anottiM 
a  greater  representatltMi."  As  in  the  appor- 
tionment for  members  of  Congress,  when  the 
several  counties  have  been  given  the  repre- 
sentation to  which  they  are  severally  entitled 


such  ratios  should  receive  n 
consideration.  These  are  salutary  rules,  to 
be  applied  In  every  case  where  it  is  practi- 
cally pceslble  to  do  so. 

But  It  may  be  said,  when  the  legislature. 
In  the  exercise  of  Its  best  Judgment  and  dis- 
cretion, has  formed  the  scTeral  counties  into 


ulation  over  the  ratios  unre presented.  To 
this  It  may  be  answered,  as  said  In  Parker 
T.  Slate,  PaatU:  "When  it  Is  found  that 
exact  equality  cannot  be  attained,  where  the 
integrity  of  the  counties  is  preserved,  ap- 
proximation becomes  a  rule  as  binding  upon 
tiie  general  aasembly  as  any  other  rule  flxed 
by  the  Constitution.  ,  .  .  The  Constitu- 
tion requires  that  the  state  shall  be  reappor- 
tioned every  six  years  sccording  to  the  male 
inhabitants  over  the  age  of  twenty-one  years 
in  each  county.  It  contemplates  the  forma- 
tion of  districts,  each  embracing  as  nearly 
as  possible  an  equal  number  of  the  electors 
of  the  state.  But  the  rule  requiring  an  ap- 
proiimatiou  to  equality  forbids  the  formation 
of  districts  containing  large  fractlouB  unrep- 
resented where  it  is  possible  to  avoid  it, 
while  other  districts  are  largely  over-repre- 
sented."  This  rule  of  approximation,  thus 
prominently  set  out  in  Parker -w.  State,  Fotuell, 
as  It  is  also  repeated  and  instated  upon  in 
this  case,  must,  of  course,  be  uuderstood  as 
entering  Into  every  rule  laid  down  in  rela- 
tion to  Hpportionment.  As  said  by  Webster, 
when  the  exact  requirement  of  the  Constitu- 
tion cannot  be  observed,  then  the  obligation 
of  observing  such  requirement  as  nearly  as 
possible  becomes,  itself,  of  binding  forco 
under  the  Constitution. 

It  Is  further  urged  agalust  the  apportion- 
ment law  of  16B6  that  it  violates  sections  3, 
S,  and  7  of  article  i  at  the  Constitution,  by 


apportionment,  voled  (our  years  previously 
for  senators,  and  should  vote  at  the  next 
election  for  successors  to  such  senators,  but 


depriving  tho  electors  of  such  transferred 
counties  from  voting  for  senators  oftener  than 
once  In  six  years,  whereas  they  are  entitled. 
under  the  Cfonstltution,  to  vote  for  aeoatora 
every  tour  years.  There  can  be  little  doubt 
that  the  transfer  of  counties  tnm  districts 
which  would  have  elected  senators  at  tbv 
next  election  thereafter  to  districts  which 
would  not  elect  until  two  yeaia  tl 
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or  Indulged  in  meralr  to  difiraDchlse  vowia 
ol  oertalD  cuuntlea,  tillowlDg  them  to  vote  for 
•eiMlota  bat  Mice  In  aix  7e»n.  while  voters 
in  other  counties  w^re  permitted  to  TOte 
for  senators  once  in  two  Tesrs, '  the  appor- 
ttonmeiit  thus  made  might  be  declared  )n- 
Tftlld.    While  itcanool  be  tald,  u  an  abstract 

firoposltion,  that  such  transfer  of  couttlles 
Dto  "holdorer"  senatorial  districts  is,  in 
Iteelt,  UDConstitutional,  because.  If  it  were 
■0  held,  it  might  be  quite  difficult,  or  even 
Impossible  with  a  due  observaDce  of  other 
provisions  of  the  ConstltutioD,  ever  ti 
arrange  the  aenatoriBl  distrlcu  in  any 
year  period,  yet,  on  the  assumpitoD  that  such 
an  outrageous  act  of  injustice  bad  been  at- 
tempted and  carried  out  in  an  apportionment. 
merely  to  give  to  the  people  of  one  set  of 
counties  an  undue  adrsntage  over  the  people 
of  other  counties,  we  could  Bud  no  words  loo 
■trong  to  ezpren  our  condemnation  of  such 
abuse  of  legUlatlTe  discretion,  and  for  this 
resBon  alone  would  not  hesitate  to  declare 
auch  a  law  invalid.  But,  having  found  it 
necessary  to  pronounce  the  act  berore  us  un- 
constltuttonal  for  reasons  that  admit  of  no 
uncertainty  or  doubt,  we  deem  it  unnecess 
to  further  consider  the  abuse  here  luggeti 

Some  further  unfair  features  of  tlte  act  of 
16QS  are  quite  noticeable.  For  example,  the 
county  of  Harsliall,  with  a  voting  popula' 
tion  of  S,100.  or  MO  over  the  ratio,  is  given 
but  one  representative,  while  the  counties  of 
Noble.  Oiiuon.  Daviess,  and  Hamilton,  each 
with  a  population  less  than  that  of  Hanhall, 
are  yet  given,  not  only  one  representative. 
but  also  a  voice  in  the  election  of  another; 
thus  violating  the  principle  that  a  county 
of  less  population  than  another  should  not 
be  given  a  greater  represcBlatlon.  It  need 
hardly  be  added  that  such  favoritism  and  In- 

Justice  should  be  avoided  wherever  possible, 
u  the  cose  of  Daviess  county,  the  additional 
represeutntlve  was  secured  at  tjie  eacriBce  of 
at 'least  two  other  elements  of  a  fair  appor- 
tionment. The  small  excess  in  that  county, 
831,  Is  merely  to  mahe  contiguous,  and  so 
control  the  vote  of,  Knox  and  Dubois  coun- 
ties. Tet  Dubois  alone  had  nearly  enough 
population  to  be  entitled  to  a  representative, 
and,  with  the  ezceea  In  Enox,  had  more  than 


two  counties,  being  ttaeU  already  aasigned 
oncrepresentatlve,  and  throwing  it  between 
those  counties.  In  a  forced  union,  so  as  to 
control  the  election  of  a  second  representa- 
tive, baa  In  It  no  element  of  justice  or  fair- 
ness, provided  only  such  result  cuuld  pos- 
sibly be  avoided.  A  like  wrong  Is  done  in 
thrusting  Gibson  between  Pike  and  Vander- 
burgh, which  could  be  Justified  only  on  the 
plea  of  absolute  necessity.  Other  instances 
may  be  found,  not  so  objectionable,  perhaps, 
but  whloli  would  be  absent  from  a  perfectly 
fair  apportionmenL  Thus,  it  may  Denoted 
that  the  county  of  Tippecanoe  bad  '-'  '" 

ntio,  for  whicli  It ' 

tive,  with  an  exce 

was  given  another  raprea 
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couDty  of  Tipton,  with  4S8B  mtlng  !■- 
habltanta,  was  refused  a  wpamle  wpraaesila- 
tlve. 

The  Dnooostitntlonntity  of  the  apporttoM- 
ment  act  of  1S6S  being  tberatore  evident  frob 
the  provislona  of  the  Constitution,  and  from 
the  principles  eitablislied  by  tlw  courts,  and 
particularly  l>y  this  court  In  the  caae  of  /b-- 
Ktr  V.  8t^,  pMtM,  fupro,  it  ramaioa.  In 
order  to  determine  wlietlieT  the  relator  w«a 
entitled  to  tbe  relief  demanded  I>y  him,  to 
inquire  as  to  thn  constitutionality  of  tbe  act 
of  1898. 

The  unconstitutionality  of  this  act  la  read- 
ily apparent,  both  from  what  we  have  aaid 
as  to  tne  act  of  IBSS,  and  alao  from  tbe  de- 
cleloo  in  tbe  case  of  /brii«r  v.  Ante,  /taeefl. 
In  tbe  first  place,  then  are  two  doable  rep- 
reeentative  diatiicts.  Neither  Dubola,  Mar- 
tin, Orange,    nor   X^wrence  county    had   a 


Joined  in  ana  district,  was  given  Toice  in  tha 
election  of  two  repreaentatrvea.  By  atmply 
applying  the  principles  and  arguinenl«tiT|Hd 
bv  counsel  fot"  appellee  sgainst  the  da«ible 
districts  formed  by  the  act  of  1895,  we  con  M 
but  mako  a  like  holding  as  to  the  unconsti- 
tutionality of  this  double  rapreBentatlre dis- 
trict formed  by  the  act  of  1BU3.  Tbe  dlatriit 
of  Adams.  Jay,  and  Blackford  la  even  umk 
ohjectlonable.  Neither  Adaoia  nor  Blacl- 
fonl  waa  alone  entitled  to  a  repreaentatlTi, 
though  both  toe:ether  would  have  been  et- 
titled  to  one,  while  Jay  alone  was  eatitliid 
to  a  representative,  yet  all  these  were  jolneil, 
and  given  two  representatives.  80,  Id  tlis 
eenstorisl  apportionment,  the  conntr  'M 
Clark,  which  did  not  have  a  voting  popul-.- 
tion  equal  to  tbe  ratio  for  one  senator,  wi'j 
yet  Joined  In  one  district  to  Scott  and  Jen- 
nings, and  In  another  lo  Jefferson,  and  thus 
elven  a  voice  In  the  election  of  two  senatoei. 
This  act,  also,  as  does  that  of  leU,  offen::a 
against  the  principle  that  a  county  of  lorn 
population  than  another  should  not  be  Kina 
a  Eieat«r  representation,  unless  it  sfaould  la 
absolutely  neceesary  to  do  so.  Tbe  coDDt* 
of  Shelby,  witba  voting  population  of  6.  m£ 
being  1,080  over  the  ratio,  and  thecouoty  iif 
Deaiboin.  wltba  voting  population  of  8,  Sfl^ 
being  873  over  the  ratio,  are  each  given  on 
representative,  and  also  a  voice  in  ttie  slu:- 
tlon  of  another,  while  the  counties  of  Ran- 
dolph. Delaware,  Boone,  Wabash,  Huntlof - 
ton,  and  Grant,  each  with  a  greater  voting 
population  than  either  Shelby  or  Decatur, 
re  given  each  one  representative  only.      A 

Saver  violation  of  this  principle  Is  found  in 
e  case  of  the  counties  of  Hamaon,  Ripley, 
Franklin,  Sullivan,  Putnam,  and  Tiptoti. 
each  having  a  voting  population  leai,  than 
the  ratio,  but  each  ofwblch  is  given  a  rep- 
resentative, being  all  that  they  could  be  ^- 
tltled  to :  yet  each  of  those  counties  is  alao 
given  a  voice  In  tbe  election  of  an  additional 
representative.  The  district  conalsting  of 
Ripley.  Franklin,  and  Union  la  the  moat  ob- 

tectlonable  of  this  class,  for  tbe  reason  that 
Jnloo,  the  only  county  of  the  district  not 
already  fully  repreaenled,  bad  only  1.978 
voters,  and  could  sot,  therefore,  by  its  own 
slight  population,  uphold  the  represeatattn^ 
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Hm  offenM  of  Uie  legislature  of  1B9S,  u  also 
of  the  leglelaUm  oriWS,  agatasi  the  oom- 
nuwdi  ol  tlie  Copitltutlon,  ia  the  more  rep- 
rehensible from  tlje  fact  tbaC  the  decision  of 
thla  court  in  Parker  t.  Siatt.  Ftwell,  had 
then  been  made,  and  n.aDj  of  the  Tiolatlona 
cf  the  Constitution  made  In  both  those  acts 
ar«  shown  to  be  inch  In  that  decision. 
Much,  therefore,  of  what  we  harit  said  as  to 
Che  auumptlon  of  unlawful  power  br  the 
legislature  of  1895  li  equally  applicable  to 
the  legislature  of  1898. 

To  alt  the  objections  thus  made  to  the  con- 
stitutional it;  of  the  apportionment  act  of 
189S,  counsel  for  appellee  maktt  but  one  re- 


-adjudlr-ated.  and  the  act  declared  conetltu- 
(ional.  This  coDtention  is  based  upon  the 
judgment  of  Che  Marlon  circuit  court  In  the 
case  of  WUhard  t.  I,enhart,  to  which  we 
have  heretofore  referred  and  the  appeal  from 
which  judgment  (No.  17.885)  was  diBmissed 
In  this  court,  on  motion  of  the  appellant. 
November  ST,  1894  The  purpose  of  that 
action  was  to  test  the  coascitutioaallby  of 
the  apportionment  act  of  1998;  and'bv  the 
judgment  of  said  circuit  court,  rendered 
upon  demurrer  to  the  complaint,  the  act  was. 
In  effect,  held  to  be  a  valid  law.  Al  fur- 
thest,— and  we  Rhon  id  hesitate  to  give  it  that 
force  without  special  plea, — that  decision 
could  be  controlling  only  witbio  the  Juria- 
dlctlon  of  the  court  maklOK  it,  and  between 
the  parllea  to  that  anlt.  The  binding  force 
of  sucb  a  decision,  as  said  in  0  Chicago  L. 
J.  663.  quoting  from  Judge  Cootey,  goes 
only  to  this  extent,  namely:  "A  decision 
once  made  in  a  particular  controversy,  by 
the  highest  oourt  empowered  to  pass  upon 
It,  la  conclusive  upon  the  parties  to  the  lit- 
igation and  their  privlei ;"  and  again :  "liie 
doctrine  of  itareaeeiti*,  however,  isonly  ap' 
pllcable  In  its  full  force  within  the  terri- 
torial Jurltdictlon  of  the  court  making  the 
decision."  Indeed.  It  Is  by  no  means  clear 
how  it  was  intended  by  coutisel  that  the  1udg- 
ment  here  referred  to  should  be  treated  as  a 
former  adjudication  of  the  questions  at  issue 
in  the  case  at  bar.  In  the  first  place,  the 
judgment  has  not  been  aet  out  In  the  com- 
plaint, nor  has  It  been  in  any  way  Hpecially 
pleaded.  Neither  has  It  been  pleaded  on 
appeal,  even  It  such  plea  conid  be  made  on 
appeal.  Betert  r^  BinJiity.  lS4Ind.  614,  628. 
But,  even  if  such  Judgment  were  pleaded, 
It  would  seem  that  there  could  be  no  question 
■of  former  adjudication  entertained,  aa  coan- 
•el  urge.  "Before  the  rule  of  former  adju- 
dication can  be  invoked  it  must  appear  that 
the  thing  demanded  was  the  same ;  that  the 
demand  was  founded  upon  the  same  cause 
of  action ;  that'  tt  was  between  the  same  par- 
ties, and  found  for  one  of  thsm  against  the 
other  In  the  same  quality.  The  party  must 
not  only  he  the  nme  person  but  he  must  also 
t|p  auing  Id  the  same  right."  Kittt  t.  Witt- 
K>n.  140  Ind.  SM.  See  the  leaned  work  of 
Judge  Van  Fleet  on  Former  Adjudication 
(chap.  II;,  and  generally.  It  is  enough,  on 
this  feature  of  the  question,  that  in  the  case 
In  the  circuit  court,  Albert  W.  Wiahard  was 
the  party  pialntitf,  while  In  the  case  at  bar 
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tlw  plalntlir  was  the  state  of  IndiaDa,  vm  the 
relation  of  Perd.  2.  Baalur.  The  parties 
plaintiff  were  not  the  same,  and  for  this  rea- 
son alone  the  rule  of  former  adjudication 
canuot  apply.  See  OUnn  v.  State,  (Son,  40 
Ind.  868;  Maple  v.  BeaeA.  43  lad.  SI.  In  the 
former  of  these  cases  it  was  held  that  a  judg- 
ment In  an  action  brought  by  Margaret  Close 
a^Inst  William  Olenn  could  not  be  consid- 
ered as  a  former  adjudication  of  the  Issue  In 
an  action  brought  in  the  name  of  the  state 
of  Indiana,  on  the  relation  of  Margaret  Clow, 
against  William  Olenn,  although  the  facts 
were  precisely  the  same  In  both  casea.  In 
the  two  cases  cow  under  con hI deration,  It 
will  be  remembered  that  Albert  W.  Wlshard, 
the   plaintiff  In  the  former  action.  Is  not  a 

Sarty,  nor  even  a  relator.  In  the  esse  at  bar. 
'either  do  we  think  there  Is  any  estoppel 
here,  as  In  the  case  of  Viektrs  v.  Bendneki 
Oounlv  Gtrmri.  134  Ind.  &54,  to  which  we 
are  referred.  There,  the  party  bringing  suit 
to  enjoiu  a  levy  of  taxes  to  pay  for  bonds  la- 
med on  purchHse  of  a  toll  road,  had  waited 
until  he  received  the  benefit  of  the  bonds 
before  asking  the  court  to  declare  unconsti- 
tutional the  law  under  which  they  were  la- 
sued.  Here,  while  there  may  be  some  ques- 
tion of  private  or  personal  benefit,  yet  the 
Issue  before  the  court  is  much  broader.  The 
action  concerns  al)  the  people  of  the  state, 
in  their  moet  enlarged  and  sacred  relations 
of  citisenshlp  and  government,  and  the  case 
cannot  be  lied  up  with  the  purely  private 
rights  of  any  one.  It  Is  true  that  an  action 
to  test  the  constitutionality  of  the  law,  If 
brought  at  all.  should  have  been  presaed  to 
a  final  determination  Id  the  first  place,  and 
before  the  election  of  the  preseUt  legislature, 
which  ia  hut  a  dtfacio  XmA^,  in  case  the  law 
of  1898,  under  which  It  was  chown,  is  In- 
valid.    Tet  the  people  of  the  state.  In  their 


of  the  validity  of  a  law  under  which  It  Is 
now  proposed  that  they  shall  elect  their  next 
legislature.  When  Che  people  of  the  state 
appear  at  this  bar  with  such  an  Isaac,  there 
can  be  no  Question  of  estoppel.  The  inquiry 
is  one  rnaclitug  to  the  foundations  of  govern- 
ment. While,  then,  allreapectwlllbeglTen 
to  the  judgment  of  the  circuit  court  In  this, 
as  In  every  other,  case,  yet  we  cannot  seri- 
ously entertain  Uie  contention  that  such  ad- 
tudicatlon  of  a  constitutional  question  Is  of 
Inding  force  in  this  court.  More  than  this, 
no  property  right  or  contract  between  the 
parties  being  Involved.  It  will  not  be  oon- 
sidered  that  the  rule  of  §tart  deeiti*  requires 
that,  in  deciding  so  grave  a  matter  as  that 
of  the  cMistitutioDality  of  an  act  of  the  leg- 
islature, we  should  bs  hound  by  even  our 
own  former  decisions.  In  such  a  case,  as 
forcibly  said  by  Chief  Justice  Bleckley  in 
Sliiton  V.  Otorgia  B.  A  Bkg.  Oo.  87  Qa.  691, 
the  maxim  for  a  supreme  court,  "supreme 
in  the  majesty  of  duty  aa  well  aa  In  the  maj- 
esty of  power,'  is  not  iitar«  ieeitU,  hnt  Jttil 
juttitia.  Let  this  decision  be  right,  whether 
other  decisions  were  right  or  not.  Id  WiUtK 
V.  State.  Soulet.  (at  last  term.)  (Ind.)  41  N. 
G.  65,  Involving  the  constitutionality  of  the 
fee  and  salary  act  of  1891,  this  court  did  not 
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liMltate  to  overrule  it*  own  decUloo,  ai 
tbe  TKl'dlt;  of  the  ume  lav,  fa  Suite  Boari 

S'  Oomrt.  T.  Boict,  140  Ind.  COS.  when  Mtfa- 
ed  that  the  decision  Brat  te&deied  waa  erro- 
ueou*.  '  Bee  further  BeHnton  r.  ScAanot,  102 
Ind.  807;  also,  the  exhauatlve  dlBcuasioD  of 
this  subject  In  Slate,  Otarge,  t.  Ailun,  42  S. 
C.  329.  3«  L.  R.  A.  S45,  and  authorities 
there  cited. 

We  are  therefore  of  oplDlon  that  both  the 
apportioDment  act  of  1891),  and  alto  that  of 
18BS,  are  unconstitutional  and  Toid,  and, 
couseqaently,  that  the  appellee  naa  not  en- 
titled to  the  relief  demanded  hj  bim  In  hia 
complaint,  and  which  was  awarded  him  b; 
the  decialoQ  of  tbe  trial  court.  This  court, 
in  the  case  of  Parlcar  y.  8taU,  Fotcell,  while 
decldloK  that  the  apportionment  acta  of  1861 
and  1879  were  both  Invalid,  ^eC  expressly 
held  that  tbe  constitutional Ity  of  the  inter- 
mediate act  of  1885  was  not  before  the  court 
for  adjudication,  and  accordlnfily  refrained 
from  making  an;  decision  in  regard  to  it. 
Neither  btu  the  constitutional  It;  of  the  ap- 
portionment act  of  1885  been  questioned  in 
the  caM  at  bar.  Coniequentlj,  that  act  Is 
the  last,  and  oerhaps  the  only,  expreaalon  of 
the  lefcUlative  will  upon  the  subject  of  ap- 
portionment, and  under  which  senaton  and 
representatives  ma;  be  chosen  at  the  general 
election  of  189(t,  unless  the  governor  should 
■ee  flt  to  call  a  special  session  of  tbe  legisla- 
ture to  paaa  a  new  apportionment  law. 

TAs  jiulgmenl  U  Temrted,  with  Inatractious 
to  tbe  circuit  court  to  sustain  the  demnrrer 
to  the  oomplaint,  and  for  further  proceedings 
>ot  inconsistent  with  this  opinion. 

'HmakMvj,  Ch,  J.,  oononrriog : 
While  Kiriog  mj  full  concurrenoe  to  the 
conclusion  of  the  principal  opinion.  It  Is 
mv  purpoM  to  add  one  or  two  thoughts  to 
irhat  laj  associate  has  well  said  : 

Thit  suit.  In  form  and  effect,  dlsafflrmed 
tbe  conatilntlonalit;  of  the  apportionment 
actotlSOS,  and  affirmed  the  const Uutlonalitj 
of  that  of  189S.  Tbe  decree  of  the  lower 
court,  by  forbidding  steps  under  the  act  of 
180B,  and  commanding  that  auch  steps, 
towards  the  biennial  election  of  this  year, 
tie  taken  under  the  act  of  18B3,  held  tbe  law 
of  1896  to  be  void,  and  that  of  1898  to  be 
Tsltd.  The  question  of  the  correctness  of 
this  holding  of  the  trial  court,  thus  inrolv- 
Ing  both  of  said  laws,  is  before  this  court. 
The  act  of  March  5,  1891;,  repealing  that  of 
1898,  and  the  other  act  of  that  date,  reappor- 
tioning the  state,  have  been  considered  In 


J  choose  their  representatives,  and  could 
not  Bupplsnt  an  apportionment  act,  properly 
enacted,  excepting  nt  the  sexennial  periods. 
The  two  acta  mentioned  were  passed  concur- 
rently, and  could  have  been  senarated  only 
lathe  hope  that,  if  the  seci  nd  should  not 
atand.  the  first  should  have  ihe  effect  to  re- 
peal the  law  of  1898,  and  require  the  neit 
general  assembly  to  be  chosen  under  some 
prior  law,  or  under  some  law  which  might 
Bl  L.  R.  A. 


be  enacted  by  a  special  sessfuD  nude  necei 
sary  by  the  absence  of  any  apportionroeai 
law.  Theoniy  remaining  alternative  would 
Iw  that  tbe  people  ahoula  be  without  a.  law 
under  which  to  choose  the  next  general  ss- 
B6mb)y.— an  alternative  prob«bly  not  ono- 
templaled  when  these  acts  were  jiiiisiiiil.  ami 
one  which  the  framers  of  the  ConatitDtlon 
certainly  never  intended  should  aiiae.  Thai 
it  *aa  intended  to  carry  down  the  act  of  18KI 
at  all  hazards  Is  manifest,  not  oolj  from  the 
express  repeal  of  that  act,  but  also  frcwn  tbp 
language  of  the  preamble  to  the  repekllDg 
act.  It  is  declared  therein  that  the  act  of 
1898  is  unconstitutional,  and  was  Inteiided 
by  the  general  aaaembly  which  puaed  it  lo 
be  unfair,  unequal.  In  violation  of  ttie  Con 
stitutlon  and  in  disregard  of  a  decialoa  o) 
this  court.  While  thus  assuming  the  Jodi 
cial  function  of  declaring  an  act  of  tbe  g^- 
eral  assembly  unconstitutional,  and  while 
assuming  the  effect  of  Uiat  dec1arati<n>  to 
carry  down  the  law  of  1898,  it  is.  by  tbe  last 
paragraph  of  the  preamble,  ezpresaly  can- 
ceded  and  declared  to  be  the  provinoe  of  Ifae 
oourts  to  pass  upon  the  const itutioDkllty  <rf 
laws.  The  effect  of  this  preamble  is  the 
question  In  this  case.  It  toIcca  tbe  otwcln- 
slon  of  Its  autlinrs  that  the  power  to  eoactu 
apportionment  law,  out  of  the  sexennial  pevi- 
oil,  depends  upon  the  oonexiatence  of  a  coo- 
stltuiional  law  apportioning  the  st«te;  bence. 
the  express  declaration  that  the  law  of  IMS 
WHS  unconstitutional.  Tbere  Is  but  one  otbrr 
possible  L'onstructlon  of  the  preamble,  anit 
that  Is  that  Its  authors  desired  simplr  to 
challenge  tbe  Integrity  of  thoae  wbo'bad 
precedM  them  in  tbe  high  office  of  legisIaMn, 
and  who  hod  taken  an  oath  to  sapport  that 
Constitution,  which  is  said  by  thla  preamble 
to  have  been  vllfuilj  Tiolat«d.  Thla  lattff 
construction  Is  not  essential  to  tb*  principal 
ibject, — the  passage  of  a  new  apportionment 
tct.  The  former  construction  was  regarded 
la  essential  to  that  end,  and  atanda  in  tiiia 
case  as  tiie  justiflcation  for  reapportion ine 
the  state  before  the  period  contemplated  by 
tbe  Constitution.  As  said  in  the  principal 
opinion,  and  as  practically  conceded  l>j  the 
closing  paragrapn  of  the  preamble,  the  de- 
claration that  the  law  of  1808  wm  void  was 
tieyond  the  authorltv  of  the  general  assembly. 
waa  tbe  exercise  of  judicial  power,  and  ii 
now  without  force.  It  Is  even  mom  Uiaa 
this :  It  is  a  declaration  that  those  who  made 
it  held  their  places  as  members  of  tbe  general 
assembly  alone  by  Tlrtue  of  the  rery  law 
declared  br  them  to  have  been  void  and  of 
iffect.    Theae  considerations  are  pertlDcni. 


judicial  functions,  but  they  a 
in  looking  to  tlie  consequences  which  mai 
follow  sucn  exercise  of  power,  and  tbe  pos- 
sible consequences  of  this  proceeding.  AI! 
tribunals  of  organized  society  accord  ti 


variance  with  justice,  morals,  a. 
ental  law.  Bspeclally  do  the  membef*  of 
ciety  owe  this  observance  and  obedieaoe  to 
e  written  laws.  None  rest  under  this  ob- 
ligation moie  fully  tlian  those  wbo  nufca  and 
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tbooA  wbo  eiMute  the  laws.  It  !■  th«  pre- 
cedent  eatabllebed  bj  thla  lonrt  in  the  Par- 
ker Cat.  1S8  Ind.  178,  2ia.  16  L.  R.  &.  567. 
576,  wlilch  is  MtgfiA  bv  the  appellanta  to 
OTcrtbrow  tho  Uw  of  1898.  and  by  whicb,  Id  ft 
great  measure,  we  are  controlled  Id  pasalDK 
upon  that  and  tbe  act  of  1893.  No  trfbuDal 
can  maintain  long  Ibe  respect  of  Bocieij,  If 
It  ma;  nantonlj,  or  even  wilb  iudifference, 
reverBB  to-dav  its  action  of  ycBteniaj.  Thla 
iB  true  whether  that  tribunal  la  judicial  or 
leKlalatiTe.  The  same  rule  which  ia  cer- 
tainly our  guide  should  be  the  ^Ide  of  other 
CO  ordinate  departments  of  the  government. 
Finding  the  act  of  1898  upoa  the  statute 
books,  and  bearing  In  mind  that  no  valid  act 
could  be  passed  at  that  period,  In  tbe  ab- 
BcDce  of  the  conclusion  that  the  act  of  180S 
-was  TOld,  it  wa^  aasumed  and  declared  that 
such  act  was  void.  If  thla  may  be  done  fa 
any  caae,  it  may  be  done  In  every  case,  and 
the  leglalature  ma.y  Im  tound  repealing  its 
enactments  at  each  aucoeedlng  aernlon.  The 
apirlt  of  the  Constitution  forbids  this  with 
reference  to  apportioamenta,  and  toleratea  it 
only  In  the  event  that  such  conclualon  U  nn- 
miatakabty  correct. 

One  of  the  conse^nences  of  the  law  of  1895 
vraa  to  require  Judicial  investigation  and  de- 
cision as  to  which  of  two  laws  should  \x 
observed  by  the  people.  Both  could  not 
stand.  The  first  being  valid,  there  could 
be  no  authority  for  the  second.  Another  con- 
sequence wa*  that  it  supplanted  a  law  no 
more  objectionable.  UDder  the  Conatitution, 
than  Itself.  Looking  beyond  the  mere  par' 
tisan  advantage  to  be  gained  by  the  enactment 
of  either  lav,  wliat  shall  become  of  the  prio' 
ciple  of  local  sell  govenment,  and  tbe  pre- 
rogative of  proportionate  representation  T  It 
la  a  more  uan  important  question.  It  li, 
In  view  of  the  preaent  altuatlon,  atartling. 
There  is,  by  the  invalidity  of  the  acts  of  IttSs 
and  ]89n,  no  apportionment  law  aince  tliat 
of  1885  which  has  not  been  found,  upon  ju- 
dicial investigation,  to  have  violated  the  Con- 
stitution. The  law  of  1879— the  last  before 
tbe  act  of  1885— was  held,  in  the  Parker  Oau. 
to  be  unconstitutional.  When  the  acts  of 
1893  and  1895  fall,  where  shall  tbe  peopti 
look  for  tbe  apportionment— a 


r«quiai(e — upon  which  to  elect  the  next  gen- 
eral aseembtyT    It  may  be  aaid  that  the  gov- 
e  the  Isst-chosen   general 


islatcrs  are  generally  upheld  for  tbe  peace 
and  good  order  of  society.  It  may  be  aerioiuly 
questioned  whether  one  nhosen  under  a  void 
law  is  a  it  facto  officer  continuously  for  the 
mere  purpose  of  keeping  the  office  filled,  A 
merely  Aeiatto  officer  ia  not  usually  entitled 
to  hold  for  a  full  term,  In  an  office  whose 
functions  are  in  contlnuoue  operation  when 
a  dt  jiiTt  officer  Is  chosen  during  such  term. 
D«  facio  officers  get  no  power  or  authority 
from  the  acts  they  perform,  biit  the  princi- 
ple which  supports  the  ads  of  such  officers 
is  ih&t  the  public  finding  him    in  actual 

BFBsioQ  of  the  office,  and  dealing  with 

under  circumatances  of  reputatioQ  and  color 
whicb  would  lead  men  to  suppose  the;  ' 
legal  officers,  such  dealings  are  validated  on 
■Jl  L.  It  A. 


tbe  ground  of  public  policy.  But  there  are 
authorities,  though  we  have  no  occasion  to 
apply  them  In  this  illustration,  to  the  effect 
that,  when  the  want  of  authority  in  such 
officer  to  perform  the  acts  in  question  becomes 
notorious,  tbe  reason  for  the  de  facta  doctrine 
ceases.  An  essential  feature  of  the  doctrine 
wrmld  seem  to  be  that  it  is  considered  only 
with  reference  to  past  acts,  and  not  as  justi- 
fylngfurtheracts.  and  the  continued  right  to 
occupy  the  office,  where  the  duties  of  the  office 
are  not  in  continuous  exercise,  but  at  the 
close  of  a  session  cease  forever,  uiileas  spe- 
cially called  Into  action  before  new  officers 
convene  in  regular  session  again.  This 
would  not  only  suggest  the  doubts  arising 
to  InBuence  the  governor  in  calling  or  de- 
clining to  call  together  persons  wbo  had  oc- 
cupied ds /itcto  an  office  not  In  continuous 
operation,  and  one  which,  it  has  become  no- 
torious, they  held  without  the  sanction  of 
law,  but  aa  suggesting  also  the  possible  right 
of  the  people  to  elect  at  the  next  election  d« 
jur»  senators  to  represent  them.  Instead  of 
those  chosen  under  a  void  law.  Another  fact 
which  might  be  influential  upon  the  mind 
of  the  executive,  as  to  hla  duty  to  call  ■ 
special  aeaslon  of  the  general  assembly,  Is 
the  fact  that  at  the  regular  session,  while 
condemning  the  act  of  1S98  for  its  violation 
of  the  Constitution,  another  law  was  enacted 
as  grossly  violating  tlw  same  pTinclples  of 
that  sacred  instrament.  H  tbe  special  ses- 
sion should  repeat  Oie  disregard  of  existing 
enactments  and  the  decisions  of  the  courts, 
DO  relief  would  come,  and  it  would  be  less 
anarchistic  to  deprive  the  people  of  a  consti- 
tutional choice  by  affirmative  legislation  than 
by  no  legislation.  But,  I  apprehend,  the 
governor  would  be  slow  to  call  a  special  ses- 
sion when  the  act  of  1885  stands  upon  the 
statute  book  unchallenged,  and  when  thla 
court,  In  the  Parley  Gok.  where*the  question 
was  made,  expreaalj  declined  tn.  declare  it 
unconstitutional,  though  the  act  of  1879  and 
that  of  1891  were  both  held  void.     I  ahould 

Srobahlyaay,  however,  that  the  governor,  in 
tBchsrglng  his  duty,  baa  tbe  same  power, 
subject  to  £c  same  limitatlona,  to  regard  ex- 
iating  apportionment  lawe  aa  conatitutional 
or  unconstitutional  that  the  general  assembly 
had. 

Tt  is  insisted,  howsver,  that  by  the  Con- 
stitution an  apportionment  law  beoomes.  by 
the  lapse  of  time,  Inoperative  after  six  years, 
and  that,  theri^fore.  all  acts  prior  to  1891  have 
expired.  There  can  bo  but  little  donbt  that 
the  command  of  the  Constitution  Is  manda- 
tory and  exclusive,  In  that  It  requires  an  ap- 
portionment at  each  six-yeara  period,  and 
forbids  It  at  other  times,  it  is  no  lest  clear, 
in  my  Judgment,  that,  as  maintained  in  tbe 
principal  opinion,  the  duty  enjoined  is  con- 
tinuing, and  may  lie  discharged  subsequently, 
if  not  d'scharged  as  commanded.  This  con- 
clusion renders  another  coticlualon  inevitable, 
and  that  is  ihat  tbe  choice  of  the  people  Is  s 
riKht  to  be  exercised  upon  the  rule  of  appor 
tionment  existing  at  tne  time  the  neglecled 
duty  should  have  been  performed.  If  this 
were  not  so,  there  would  never  be  a  legisla- 
ture following  that  which  had  neglected  it^ 
duty  to  supply  tbe  basis  for  nhooslng  the 
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itsxt.  I  ctnnot  bellara  that  the  tmaen  of 
tiie  Ooutfttitlon  oon tempi  kted  the  anmndeT 
bj  the  people  of  the  power  to  elect  repre- 
sentativea  to  the  general  aasemblj  &t  the  ex- 
piration of  ft  Beiennlal  period, 
of  k  Iftllure  to  enact  a  law,  or  t  . 
of  an  invalid  law.  If  It  had  been  Inteoded 
to  mftke  tlie  continnance  of  tbia  power  de- 
pendent upon  leglalfttiTe  action,  thero  was 
no  i«B80D  for  the  maodatorj  proTlelon  of  the 
Constitution  as  to  appoitlonment.  The  whole 
iubject  would  have  been  left  with  the  leg- 
IslatlTe  department  of  the  KOTernment.  Nor 
Cftii  I  believe  it  intended  that,  In  the  atwenoe 
of  a  new  legialatlve  apportionment,  Che  re- 
•erved  right  to  elect  an  aascmblj  was  to  be 
eserclMd  upon  aome  baaia  to  be  determined 
bT  the  nwHei.  Such  a  rule  would  be  alm- 
pl;  a  Bubatltnte  for  a  conatitutional  provl- 
•lon,  and  Ita  enforcement,  where  party  apirit 
becomeaaointenK  as  It  does  with  ua,  would 
be  fraught  with  difficulties  certainly  never 
intended  to  be  left  unguarded  by  constitu- 
tional reatrictions  The  aaaembly  of  165S 
found  no  euiimerotion  upon  which  to  make 
an  apportionment  as  then  required,  and  in 
(he  election  of  18S6  tbe  aaaemblj  was  cboaen 
upon  the  prior  apportionment.  The  assem- 
b>y  so  chosen,  at  Ita  session  in  1867,  with- 
out enumeration,  apportioned  the  state,  and 
without  question,  and  without  furtber  ap- 
portionment, the  assemblies  following  that 
aeaalon  were  elected  under  that  apportion- 
ment until  OoT.  Morton,  In  Januaiy,  1S66, 
called  tbe  attention  of  the  senlon  then  sit- 
ting to  this  long- continued  failure  of  duty. 
At  no  time  In  the  history  of  the  state  has  an 
■osembly  tweo  chosen  npon  a  ratio  adopted 
by  common  consent,  Inrtnerthan  that,  where 
the  legislatare  hM  felled  to  adopt  an  appor- 
tionment, elections  hare  been  held  under  tbe 
laat  preoeding  apportionment,  without  ob- 
jection, tlwr«DT  giving  conatruction  to  the 
OonMltntlon  in  acoordance  with  the  Tlew 
now  suggested,  namely,  that  the  act  of  1886 
Is. the  last  apportionment  which  Stands  un- 
questioned, and  Is  that  upon  which  the  nest 
election  must  be  held,  If  that  law  remains 
unquestioned.  That  an  apportionment  does 
not  lapse  by  the  ezplratioa  of  the  six-yean 
period,  In  the  absence  of  a  renewed  valid 
ftpportlonment.  was.  In  effect,  held  In  the 
Parktr  Oau.  where,  as  I  have  said,  this  court 
declared  tbe  act  of  1891  uncoastltutional.-and 
passed  back  of  tbe  law  of  1835.  notwltbstand- 
Ing  tbe  rule  that  courts  never  passed  upon 
constitutional  questions  when  a  case  may  be 
decided  without  doing  so,  and  held  uncon- 
stitutional  the  act  of  1879.  then  standing 
through  mora  than  two  periods  of  alx  years. 
Whether  that  act  ahall  continue  unques- 
tioned; whether  the  people  will  follow  the 
onstomin  such  cases,  and  make  their  elet^tlon 
under  that  law  i  or*wbet)ier  that  cuBtom  will 
be  abandoned,  and  publii:  officers  will  refuse 
to  follow  It,  and  thereby  defeat  the  con- 
stltutional  object  to  convene  an  assembly 
In  lSB7,~^epends  upon  the  wisdom  and 
patriotism  of  tbe  people.  I  cannot  believe 
that  the  governor  would  aaaurae  to  declare  the 
act  of  1^  unconstitutional,  to  abandon  the 
cnstoro  of  the  people  construing  tbe  Cnnstlta- 
tioD  In  like  caws,  and  than,  having  done  so, 
81  L.  B.  ^ 


recall  the  last-chgwa  asMmblj,  with  donbu 
aa  to  Its  further  anthority,  for  ths  enactncDt 
of  a  new  law.  It  tbe  art  of  1885  abontd,  la 
proper  proceed  Inn,  bedeelaied  iBValfd,  awl 
-"   preceding  valid   i         * 


hang  npon  the  doubtful  praposltlcn  tlLst  tha 
governor  could  oonvoie  In  ip«clsl  aeMiaa. 
from  tbe  members  last  dMsen,  a  Oe  faOa 
general  assembly.    Thatsudi  trlchtfal  cob- 

aequencea  are  poaslbte  from  tbe  cnaracter  <rf 
legislation  now  under  consideration  would 
seem  to  demand  serious  reflection,  and  aod 
patriotic  submission  to  the  welfara  of  tbe 
government  as  shall  snbOTdtnate  mera  par- 
tisan advantage. 

Jordan,  J.  : 

I  concur  In  much  of  the  rsaaonliiK  of  the 
principal  opinion  of  the  court,  and  In  the 
conclusion  reached  that  llie  judgment  below 
must  be  reversed.  I  alao  concur  lo  the  hold- 
ing tbat  the  act  of  1898,  tmder  tbe  doclslcB 
of  thla  court  In  Patrlter  v.  Ante,  AnsoU,  IHt 
Ind.  178.  ai2,  18  L.  R.  A.  BS7,  flTO.  la  ua- 
constltutional  and  therefore  void.  I  am  ttf 
the  opinion  that  the  fonnatlon  of  double 
dlatriots  should  be  condemned,  and  oagtit 
never  to  be  resorted  to  by  ttie  leglalataH, 
In  the  enactment  of  ao  apportionment  atM- 
ute.  nnleaa  Id  tbe  found  discretion  of  that 
body,  in  some  particular  Instance,  on  ncoonnc 
of  the  situation  of  some  oountteo  and  thdr 
voting  population.  It  may  become  aboolntely 
necessary  to  do  so,  In  order  to  attmln  tlHt 
equality  of  representation  required  b;  tie 
organic  law  of  the  state.  Or,  In  other  wosdK 
I  am  not  prepared  to  declare  a  "hard  nnd  hat 
rule'  npon  this  question,  from  whleh  tte 
legislature  can  In  no  erent  dqiart 


Oertrnde  BEDTTEH. 


1.   A  Jodcaaantla  not  ■•eeae^ril 
beoause  tkeoonM  bases  tt  oDavoM  e 
tbeeourtbaa  JnrisdloUoo of  tba  sabJeMd« 
from  otlier  souraea. 

8.   Thefnna41aBalifp,mHt 
trol  of  nslBora  bolnv  ^t 
diction  of  tbe  Blrmdi  ooorl  in  Ii 
Judgment  oommlttlDK  ao  Cotsnt  lo  the  o 
of  a  board  of  ehUdien*!  saardlaiia  Is  w  ' 
oollateral  attack,  altboucbft  assaniM 
der  an  anooDStltatlonal  statute. 

S.   No  notice  t«  nn  InCaaBt  oodsi 
rears  of  ass  la  neoeaaair  Id  a  prooeedlDS 
•ppolntment of  aguardlanMUie person  ■ 


APPEAL  by  defendant  from  a  Jodgment 
of  tbe  Superior  Court  for  Marion  Conntj 
liberftting  petitioner  from  Its  custody  opoo 
habeas  corpus  proceedings.     Rtwntd. 
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BoABD  oy  Childrbh's  OuutDUKa  of  Mauom  Cooutt  r.  SRomR. 


The  bcti  are  Hated  in  the  optnloti. 

Mtttn.  W.  P.  Flabb&ok.  B.  K.  ElUett. 
■W.  F.  ElUott.  S.  P.  Davia,  C.  Z..  Hw*. 
and  C.  lI»rtindAle  (orappelUnL 

Mettn,  Frank  HeCri^  *-^  Saataal 
Aabbr  fot  •ppellee. 

MeCkbet  3.,  delivered  the  opiolon  of  the 
court: 

The  •ppellee  applied  to  Ibe  court  below  for 
n  writ  01  babeae  corpus  Rgalnst  appellant, 
•jbarKlDK  It  ivith  QDlawrully  restrainiDg  bpr  of 
Ijer  llbeR;.  An  eicepiion  to  the  amended  re- 
tam  1o  the  writ  b;  appellant  was  laken  br  ap- 
pellee andiaMftined  by  tbe  trial  court,  to  Which 
rullQ{  .appellant  excepted,  and  failinfr  to 
further  amend  f  (b  return,  and  electing  to  stand 
thereon  without  furtber  pleading;  or  action,  it 
-was  adjudfnd  that  the  atleRed  bdldlnx  and  de- 
tention of  the  appellee  was  without  eurhorily  of 

The  return,  after  reciting  in  detail  the  ap- 
pofntinent  of  alt  the  members  of  the  Board  of 
Children's  QuardlauB  by  tbe  circuit  court  of 
Haiion  county  from  the  orfr&nlKfttion  of  the 
board  to  IbaC  time,  giving  Itae  names  of  all  tbe 
present  members,  a*  well  as  their  predecessors, 
reads  as  follows: 

That  acllng  ■•  such  corporation  aa  afore- 
said of  which  tbe  parties  whose  names  have 
been  hereiutcfore  set  forth  are  members,  said 
tsorporatlon,  on  the  1st  day  of  March,  1603,  in 
tbe  January  term  for  the  year  1B98  of  tbe  Ha- 
rlOD  circuit  court  filed  in  said  court  a  petition 
aa  follows: 
Id  tbe  Matter  of  I  Infant. 
OerlrudeBbutter.  (     Pert  [Ion  for  Custody. 
To  The  Honorable  Judge  of  the  Marion  Circuit 

Court: 

Tbe  Board  of  Children's  Qtiardlans  of  Mar- 
lon county,  a  corporation  eiiatfng  under  and 
acting  by  virtue  of  the  laws  of  iDdlaoa,  re 
apeutfully  petilion  the  court  and  say  that  Ger- 
trude Shutter  is  a  feioale  child,  of  thirieen 
Sears  of  age;  that  the  father  of  said  child  is 
hade  A.  Shutler,  residing  at  JeSeraonvllle. 
Indiana;  that  the  mother  of  said  child  is  Bell 
Sbulrer,  residing  at  Zia\  W.  Snutb  street, 
wilbin  Marion  county,  ladlana;  thai  the  child 
is  in  Ibe  actual  custody  and  cootioi  of  her 
mother,  Ibe  said  Bell  Shutter;  that  tbe  father  of 
said  child  baa  abandoned  bis  family:  that  said 
mother  is  In  cooetaDt  hnblta  of  drunkenness 
and  low  and  gross  dettaucbeiy;  thai  said  cbild 
is  neglected  and  kept  in  associations  whlcb 
lend  to  her  corruplion  aud  contamiaalion. 

Wherefore  tbe  Board  of  Children's  Quard' 
fans  of  Harioh  county  petitions  tbe  court  to 
order  that  said  child  be  committed  to  tbe  cus- 
tody and  control  of  said  board. 
iSlgned.)  Tbe  Board  of  Children's  Guardians, 
By  Nathaniel  A.  Hyde,  President 

C.  L.  Hare, 

Attorney  (or  Petitioner. 

This  peliHon  was  duly  verifled. 

The  court,  bavlntc  lospecled  the  pelition, 
ordered  that  VSe  writ  for  the  custody  of  aaid 
child  be  issued  thereon,  and  that  Ibe  same  be 
served  upon  Bell  Shutler,  the  mother  of  said 
child.  In  Indisnapolls,  and  Shade  A.  Shutter, 
nt  JeSenonviUe,  Clark  county,  Indiana,  and 
::i  U  R  A. 


dliacted  that  said  mlnw  child  aboold  be  kep- 
in  tbe  ke^dag  of  said  botrd  tmtll  tbe  flnal 
order  of  tbe  eourt  upon  taid  petltloo.  Said 
writs  were  Issued  thereon  and  tbe  tald  Oer- 
tntde  Shutter  wm  taken  by  tbe  sheriff  of 
Harioo  conniy  on  said  writ,  and  delltered  to 
the  defendant  said  orarporatton.  Said  petition 
was  set  for  hearing  on  the  lltb  day  of  March, 
18B8,  and  notice  thereof  was  ordered  to  be 
given  to  said  BcU  Shattar  and  Shade  A.  Shut- 
ler, tbe  parents  of  said  child.  And  on  tbe 
4Lb  day  of  March,  1898,  I^  agreement  ot  both 
paTtles,  said  Marloi)  circuit  court  proceeded  to 
hear  and  determine  ssld  cause  on  aaid  petition, 
and  having  heard  the  etldeace,  and  being  suffi- 
ciently advised,  said  court  entered  In  Mid 
cause  the  following  order  and  decree,  to  wit: 
And  afterwards,  to  wit: 

On  Saturday,  the  4tb  day  of  March,  18B3, 
the  same  being  the  64tb  judicial  day  of  the 
January  term,  1868,  of  the  Marlon  circuit 
court,  the  following  additional  proceedings 
were  bad  Id  thla  cause: 

"Comes  the  Board  ot  Children's  Quard  la  ns 
ot  Hsrlon  coun^,  lodUna.  by  C.  L.  Hare.  Its 
aliorncy,  and  comes  also  Shade  A.  Shutler  In 
person  and  by  J,  F.  McCray.  bis  attorney,  and 
defendant.  Bell  Shutter,  lo  person  comes  also, 
and  now  by  sgteenient  of  all  pariies  notnilb- 
standing  the  return  day  of  tbe  writ  Issued 
herein,  this  cause  la  submilled  to  tbe  court  for 
trial,  fludintr,  and  determination,  and  tbe  evi- 
dence and  argument  of  council  having  been 
beard,  and  the  courtbavliig  »een  and  Inspected 
tbe  petition  herein,  and  being  fully  advised, 
finds  that  the  allegations  of  said  pelition  should 
be  sustained:  Ihat  aaid  Gertrude  Shutter  is  a 
female  child  ot  the  age  of  thirteen  years,  and 
that  she  should  be  given  to  the  custody  of  the 
Board  of  Children 'a  Guardians. 

"Il  Is  therefore  considered  and  adjudged  by 
Ibe  court  that  tbe  said  Gertrude  Shutter  be,  and 
she  Is  hereby,  given  to  the  cuslody  of  tbe  Board 
ot  Children  s  Onardians  of  Marion  county,  In- 
diana." 

Tbe  return  further  ahows  that  there  was  a 
motion  for  a  new  trial  of  said  cause  overruled, 
and  a  motion  to  modify  the  order  was  also 
overruled.  Tbe  return  further  shows  this 
judgment  ot  said  drcutt  court  remains  in  lull 
force  unmodified,  unreversed,  and  not  appealed 
from.  If  that  judgment  is  valid,  the  return 
was  good,  and  the  superior  court  in  general 
lerm  erred  in  affirming  the  Judgment  in  special 
'  'rm  adjudging  the  return  insufficient. 

It  is  earnesUy  insisted  by  appellee  that  the 
Judgment  ot  the  circuit  court  In  awarding  her 
cuslody  and  control  to  appellant  was  void  be- 
cause It  is  asserted  the  act  approved  March  9, 
1B8B  (Acts  188S,  p.  861^  a«  amended  by  the  act 
approved  March  0,  1891  (Acts  19S1,  p.  365),  as 
amended  by  the  act  approved  March  8,  1B98 
(Acts  1898.  p.  889),  under  which  the  circuit 
court  proceeded,  la  In  conflict  with  several  pro- 
visions of  tbe  state  Constitution.  It  Is  main- 
tained with  earnettnesa  and  ability  for  appel- 
lee that  "all  ludgmenta  had  and  rendered  un 
der  a  law  that  is  nnconstilutional  are  void, 
and  are  as  if  no  proceeding  or  Judgment  bad 
been  had  or  rendered." 

Conceding  that  propoelllon,  and  yet  oountd'a 
oonieniion  isnotestabllshed.  Itthelaw  which 
gives  the  sole  power  or  Jurisdiction  to  tht  court 
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to  render  the  Judgment  fa  unconslllnlional  and 
▼ofd.and  if  without  such  a  law  in  force  the  court 
would  have  no  power  to  render  the  judemeutiu 
qnsstloa,  Iheo  the  law  being  void,  the  judg 
meut  dependl  DEW  holly  on  auch  void  law  nould 
also  be  void.  Where,  however,  the  court  has 
jurisdlclloD  to  adjudicate  upon  the  subject,  de 
rived  from  other  sources  than  tbesupposed  void 
statate,  even  tliougti  ft  may  attempt  lo  follow 
that  statute.  It  does  not  ueceaearlly  follow  that 
its  judgment  U  void.  A  Judgmeut  founded  on 
a  statutory  bond  (iepending  for  its  validity 
wholly  on  the  stalute  which  is  unconstitutional 
sod  void,  Is  cot  void  and  cannot  be  collater- 
ally impeached  because  the  statute  iBUneonsil- 
lutionnl  and  void.  Cotiel  v.  Scott.  17  Ind.  IS14. 
If  the  circuit  court  had  Jurisdiction  over  the 
subject  and  ibe  parties,  thou sh  It  comTnltted 
the  greatest  Irregularities  and  errors,  its  Judg- 
ment cannot  be  collaterally  in) peached  therefor 
as  this  proceeding  attempted  to  do.  Datidttm 
V.  EothUr.  78  Ind.  898;  Bavtr  v.  Tuning,  81 
Ind.  868;  Stat*,  Morriton.  v.  Morrit.  JOB  Ind. 
161. 

The  cIrcQit  court  was  a  court  of  general  Ju- 
risdiction. If  it  was  not  clothed  with  all  the 
iurlsdiction  of  the  English  court  of  chancery. 
i  is  withio  a  braoch  of  ibe  equity  powers  of 
the  circuit  courts  of  this  state  that  they  have 
the  Bu peri n ten dence  of  infanis.  idiots,  and  lu- 
nalicB,     HeOordv.  Oehiltret.  KBIackf,  IB. 

The  power  to  appoint  truardians  for  infants, 
idiots,  and  lunailcs  conferred  by  the  statute  is 
merely  declaratory  of  the  power  they  already 
poBsesfed.  Gardner  v.  Gordon,  41  Ind.  9K; 
Ohm  y.  Dodd,  Bl  Ind.  484;  Seatit  v.  Dick,  72 
Ind.  374;  Lagratigt  County  G&mrt.  v.  Rogen,  6B 
Ind  387;  Br»kint  v.  Whittli^ad.  84  Ind.  857; 
MeEentiev.  8t/it«,  ZHckingan,  SO  Ini-UVJi  Me- 
OUnnan  v.  Margointki.  90  Ind.  ISO;  Bryan  v. 
iW).  104  Ind.  227. 

We  therefore  hold  that  the  ctrcolt  conit  bad 
ample  power  lo  deal  viih  and  adjudicate  upon 
the  subject  of  the  guardianship,  custody,  and 
control  of  minora.  The  circuit  court  therefore 
had  Jurisdiction  of  the  subject.  It  iseameetly 
contended  tbal  the  circuit  court  acquired  no 
JnrisdictioD  over  the  person  of  the  appellee, 
the  minor  whose  cuBtody  and  control  were  de- 
termined by  the  aiijudication.  If  tbat  Is  true, 
the  Judgment  would  be  void  the  same  aa  fflu- 
rlsdictiou  over  the  subject  was  wanting,     "fhe 

Sound  upon  which  this  cooienilon  is  Eased  is, 
at  there  was  no  notice  or  process  served  on 
the  infant  notifying  her  that  sach  an  adjudi- 
cation affecting  her  was  to  take  place.  No  no- 
tice appears  t»  have  been  served  upon  her  ex- 
cept taking  her  into  custody  by  the  appellant 
before  the  bearingof  their  petition.  Biitthere 
was  process  served  on  her  mother  and  father, 
and  a  full  opportunity  afforded  them  to  be 
beard  againsi  the  graniing  of  the  petition,  and 
they  appeared  at  the  hearing.  But  it  is  ably 
contended  that  tbat  Is  not  sufflcient  to  confer 
Jurisdiction  ofcr  the  person  of  the  child.  In 
some  of  the  states  no  other  notice  than  notice 
ro  pBTenta,  or  if  no  parents,  next  of  kin.  Is  re- 

Slred  to  enable  courts  to  appoint  a  guardian. 
unsel   for  appellee  have  referred   us  to   a 
large  number  of  cases  holding  that 


an  adult,  or  the  Judgment  will  be  nM  •■  ti 
such  infant.  And  in  that  class  of  cases  it  will 
be  equally  so  if  Ibe  infant  was  but  a  week  old. 
and  would  be  as  unoonacious  of  the  readtug  of 
the  sumraoD?  to  it  aa  a  block  of  wood,  and  yet 
the  taw  iuipera lively  requires  the  service  of 
auch  summons  on  sucb  an  infant  In  tbat  class 
of  cases  as  much  asupon  an  adult,  or  the  sdjD 
dlcalion  will  be  void  for  want  of  Jurisdictian 
over  the  person.  'But  the  class  of  cases  tbey 
have  referred  us  to,  and  that  we  have  been  dit- 
cussing.  is  such  only  aa  where  the  judgment 
sought  nt  the  adjudication  to  be  had  is  lo  de 
prive  the  Infant  of  some  property  or  right  or  to 
Injuriously  affect  such  minor  in  lis  rights  «f 
property.  In  (hat  respect  its  rights  «re  pre- 
cisely the  same  as  ao  adult;  hence  it  must  have 
the  summons  read  lo  itprecisely  thesameasan 
adult,  though  It  does  not  understand  a  word  of 
it.  Its  right  to  control  its  own  actions  is  no( 
like  an  aduli.  It  Is  subject  to  either  parental 
control,  the  guardian's  control,  or  the  cooirol 
of  the  court  or  chancellor,  in  the  absence  6t 
parent  or  guardian,  on  account  of  its  lack  of 
dieeretion  aud  knowledge  suf&cient  to  guide  its 
own  actions  for  its  own  best  in  teres  la.  Hence, 
in  a  proceeding  for  the  appointment  of  ■  guard 
Ian  for  it.  the  principle  of  the  cases  above  re. 
ferred  to  has  no  application  whatever  where 
it  is  under  fourteen  years  of  age.  Such  an  ap 
polntment  does  not  deprive  It  of  anv  of  lis. 
rights  of  property  or  injurioosiy  aftect  its 
rights  in  that  regard.  It  is  but  an  officer  of 
Ibe  court  appointed  to  wield  the  power  of  aa 
arm  of  a  court  of  equity,  and  no  notice  to  the 
infant  is  required.  Kvrtt  v.  8t.  Pavl  A  D.  K 
Co.  48  Uinn.  SSS;  Be  Oibeon,  154  Ham.  878; 
Segnoldt  v.  How,  Bl  Conn.  472. 

We  therefore  conclude  that  ihe  circuit  <»art 
had  Jurisdiction  of  the  person  of  Ihe  Inbnt  and 
tbeaubjecl  matter  of  the  adjudication.  It  mar 
have  erred  In  every  step  of  thoee  proceediogs: 
we  do  not  decide  that  It  did.  or  did  not,  be 
cause  such  errors  and  Irregularitid  cannot  be 
inquired  into  on  a  writ  of  haiwas  corpus.  Rev. 
Sut.  1S81,  g  1119;  Wenlieorih  v.  Atentnder,  M 
Ind  89;  Sinningham  v.  Diekeif,  125  Ind.  180; 
Tanuir  V.  Conkeu.  183,  Ind.  348,  17  L.  R.  A. 
C>09;  Smith  v.  Beu,  91  Ind.  424;  Lotterv. 
Howard.  108  Ind.  440;  Da»Ut.  BOlt,  IS4  Iwl. 
108. 

Bucb  errors.  If  any  were  committed,  mustl^ 
relieved  against  Just  as  in  any  other  adjudica- 
tion— by  appeal,  bill  of  review,  or  any  methtid 
known  to  the  law  for  relief  against  an  errore- 
ous  judgment 

The  concluaion  we  have  reached  not  only 
Dnally  disposes  of  this  case  in  this  court,  but 
also  in  the  court  below  without  deciding  any- 
thing whatever  about  the  const! I u lion ality  of 
the  statute  so  ably  and  eihauatively  dlsciuaed 
by  counsel  on  bo'h  sides.  Under  auch  circnm 
stances,  our  duty  does  not  require  us  to  enter 
upon  tbat  field  of  Investigation.  AtoMsiafa  T. 
StTk,  188  Ind.  94. 

TAe  judgment  it  reverted,  and  the  caue  re- 
mandea,  with  instructions  to  overrnle  the  e>- 
ceplions  to  the  amended  retnr^. 
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X.  A  ooBtrmetlbr  street  U^ta  fttrBve 
years  at»eertKln  pri«a  parllcht  per 
year  pa^Mble  monthly,  made  by  tha  azeo- 
uttTedeparCmeTicof  patillo  work!  wben  no  BP- 
propiiailoD  Tor  the  pumoM  bad  been  made  ez- 
oept  tor  m  moatb  or  two  In  adivnoa,  li  void, 
vheretbeitaiute  provldHtfaatnoezeoiittTe  de- 
(MTtmencabaU  bind  the  cltT  by  ■  oontrant,  >sree- 
meot,  or  In  anr  waj  tn  any  aiwnt  beyond  the 
amount  of  nione;  at  the  time  already  appropri- 
ated by  ordinanoe  far  the  pnrpoae.  and  tbat  all 
oontraoti  and  agreemenia,  ezpreaaed  or  Implied, 
and  all  otdisatloiis  ot  taj  and  every  aort  beyond 
anehezlatlDK  appropriatkna.  are  abaolutely  raid. 
.    BwbeeqtteBt  appropriations  Cor  In- 


made  by  city  auttioiitlet  Id  violation  of  itatute. 
pTDblbltfng  oontracti  for  whtob  appropiiiUoni 
had  notalrendy  been  made,  oannot  operate  ■■  a 
'  catlDeaboD  of  the  oontnot  lo  aeto  make  It  blod- 
tuc- 

(fMiruarrU,  IM).) 

APPEAL  bj  defendant  from  a  judgment  of 
tbe  Bupetfor  cuurt  for  Marlon  CoudI;  la 
fsTor  of  plaintiff  in  an  action  lo  recover  the 
«ODlnct  price  for  lif;bt  fnrniahed  lo  tbedtj  of 
India  bapolla.     Rtterttd. 

The  Tacta  are  stared  lu  the  opinion. 

Mtan.  i.  E.  Soott  and  James  B.  Cnrtls. 
for  appellant: 

The  contract  tuedupon  is  void,  twcatue  pro- 
biblted  by  the  ttatate. 

KiieMi  v.  Minntapolit  Brwh  Elntrie  Co.  S8 
Hlnn.  418  (ISfli):  Garrxtm  t.  Chicago,  7  Bias. 
480;  IndianapofU  v.  Indianapolit  Qaiig/it  tt 
V.Ca.W  Ind.  404;  Superior  v  Norton,  24U.  S. 
App,  »,  68  Fed,  Rep.  SOT;  Bladen  y.  Phtla- 
detiJiia,  60  Pa.  464;  Philadelphia  \.  Flanigen, 
47  Pa.  21;  Johjitoh  v.  Indianapoiit.  16  Ind. 
a)ft\  Jonat  Y.  CineiTiiiaU,  18  Ohio.  818;  Wal- 
iaetf.  BanJoti,  29  Cal.  181;  Ban  Franei'teo 
OoM  Oa.  T.  BriekiBtdii,  63  CbI.  641;  Nila  Wa- 
terwoTlu  T.  Silt*.  69  MIrb.  Sll;  Covlton  t. 
JVrtfanif.DeadT,  481;  FuUmany.  New  Tork. 
4»  Barb.  67:  1  Dill.  Mun,  Corp.  RS  181-184, 
note:  1  Beach.  Pub.  Corp.  §  344. 

No  contract  can  be  made  which  ia  expresaly 
prohibited  by  the  alatute.  whatever  may  tie  tbe 
cobtequencea. 

1  Dill.  Hun.  Corp.  447;  Indianapolii  r.  In- 
dtanapoiU  QailigU  A  C.  Co.  6fl  Ind.  400;  Vol- 
paraito  v.  Oardntr.  97  Ind.  6,  4B  Aid.  Rep. 
416. 

Our  prewnt  city  charter  baa  expreasl^  cod- 
ferred  ample  power  apoQ  tbe  corporation  to 
procure  necessary  public  light  by  methods 
other  than  tbroagb  the  eiercise  of  the  limited 
powei  to  contract  therefor,  vested  eicluslTely 
In  ibe  board  of  public  works. 

Rer.  St&t.  letM,  8880. 


JobereDt  power  in  the  corporation  U. 
mahe  such  necessary  contract. 

IDUI.  Mon.Corp.  4tbed.  89,400;  Orawfordt 
mils  T.  Uradtn,  130  Ind.  14S.  14  L.  R.  A. 
268. 

All  persona  contracting  with  a  muaicipal 
corporation  mutt  at  their  peril  inquire  Into  tbe 
power  oC  tbe  corpoTatloa,  and  of  Its  officers, 
to  make  tbe  coQtract.    The  city  la  ool  estopped. 

15  Am.  <t  Eng.  Enc.  Law,  p.  1100  note,  and 
cases;  Unioa  SSiool  Ttep.  v.  PirK  Sat.  Bank, 
103  lud.  464;  Belroit  v.  BiMiiion,  88  Mich. 
108;  2  Beach,  Pub.  Corp.  1838,  note  &;  Mit- 
ford  T.  MUfbrA  Water  Or.  124  Pa.  810.  8  L.  R. 
A.  123:  1  Dill.  Hun.  Corp.  447,  note,  448,  407; 
Pine  Oitil  Tup.  v.  Buier  Mfg.  Go.  88  lud. 
121. 

MeiTi.  Hlller,  Winter,  Jh  Slam  for  ap- 


■eCabe,  J.,  deliverad  the  opinion  of  the 

The  appellee  ai  recelTer  of  the  Sun  Vapur 
Btreei-Lighl  Company,  aued  tbe  appellant  i>i 
recover  the  sum  ot  f  5S2.7S,  as  an  instalment 
due  from  the  city  for  vapor  lights  fumlsbeil 
it  for  tbe  month  of  January,  1895,  under  llie 
lerma  of  an  alleged  contract,  and  seeking  cer- 
tain injunctive  relief.  The  superior  court 
overruled  a  demurrer  lo  the  complaint,  and, 
the  defendant  (appellant)  refusing  to  pleail 
further.  Judgment  waa  rendered  upon  demur- 
rer In  favor  ot  appellee. 

Tbe  only  error  assigned  calls  in  question  Ibe 
ruling  upon  the  demurrer.  It  appears  from  tbe 
complaint  that  the  eiecutive  depattment  of 
public  worka  ^f  tbeciiy  on  September  18. 1893, 
entered  into  a  contract  with  tbe  Sun  Vapor 
Street-Light  Company,  by  which  such  com- 
pany covenanted  tbat  it  would  furniah  to  said 
city  a  certain  number  of  Bun  Vapor  atreet 
lights  for  a  period  of  five  years  from  said  date 
at  a  certain  price  per  light  per  year,  payable 
Id  monthly  Instalments,  and  the  city  coven- 
anted to  pay  accordingly;  and,  among  other 
things,  the  contract  contained  the  following 
mutual  covenants:  "To  each  of  the  provisions, 
coodiliooa,  and  sllpulalions  of  this  contract, 
the  uDderalgned.  each  for  Itaelt,  hereby  cov- 
enants, agrees,  and  binds  Itself,  It  auccessors 
and  assigns,"  Upon  the  part  of  the  city  tbe 
contract  la  executed  In  the  name  of  the  city, 
by  its  board  of  public  norka,  with  the  city 
seal  affiled,  and  the  contract  Is  also  signed  bv 
Ibe  mayor.  It  further  appears  that  the  appel- 
lee waa  duly  appointed  receiver  of  said  light 
company,  and  aa  such  he  had  secured  the  per- 
roiaaion  ot  the  court  appointing  him  to  bring 
Ihia  BulL  It  la  alsosbowD  thai  the  monthly 
Instalment  for  which  the  suit  was  brought  waa 
due  and  unpaid.  Tbe  ground  on  which  it 
was  sought  to  defeat  tbe  action  In  the  trial 
couri,  and  to  reverse  its  Jodement  in  this 
cotirt,  la  that  the  contract  Buetl  on  was  and  ia 


in  tn  tbe  abov«  case  on  mn. 
atdpalllabltltlee li  10 stfonir a* to  present  a  cleai 
difltlnoCloa  between  this  ease  aod  tboas  ithlab  tun 
on  provisions  asalnst  "debts"  or  "lodebtedneas.* 
A»  to  theaa,  aee  nal<  to  Beard  v.  aopklnsville  (Kr. 
n  L.  R.  A, 


I  »  L.  R,  A.  408;  alio  Carter  v.  Thonon  (8.  D.)  U  !•. 
K.A.;3<:LlaDV.CbambenburK  (Fa.)a  L.  K.  A. 
EIT:  Baleao  v,  Neoibo  (Ma.)  BT  t>.  B.  A.  IW;  EeUy  v. 
Ulnoeapotls  (Minn.)  SO  U  B.  A.  W, 


lyCoogle 


LKDUXX  bDPKBHB  COUXT. 


kbaolntely  Told,  because  made  la  TloUtlon  of 
Ihe  sUtute.  At  Uie  date  of  the  contract  the 
■pproprlatiOD*  bj  the  common  council  to  the 
■tiveral  ezecutfve  depariments  of  uid  cUt  for 
tlie  curTentezpeDtes  of  the  fiscal  yewr  bad  not 
been  made.  The  ptlor  flecal  year  bad  ezplied 
Aueual  81,  1898.  For  that  jear  the  council 
Lair  on  Beptember  26,  1893,  appropriated  to 
the  board  of  public  voikB  a  certain  ium  for 
public  liftlit;  and  by  «^d  ordinance  said  ap- 
pTOpiintloo  coDlfnued  and  carried  to  October 
1,  1893,  unleea  the  appropriation  ordinance 
for  the  fiscal  year  ending  August  81, 1894,  nae 
Hooner  piused  by  the  council.  The  appropria- 
tion ordinance  for  the  flscal  year  ending  Au- 
gust 81,  1894,  was  passed  September  21,  1898. 
and  carried  an  appropriation  1u  said  depart- 
ment for  public  light  of  (76,000  for  said  year. 
Bo  far  a«  appesra  by  the  complaint,  this  ap- 
proprlalloa  nai  not  more  than  sufficient  (o 
m«et  the  eipeoMa  during  the  fiscal  year  for 
which  the  appropriation  waa  made,  for  public 
light  of  all  Kinds,  Including  gas  and  electric 
llflht,  upon  existing  contracts  then  In  force, 
Vpoa  Beptember  18.  1893.  being  the  day  and 
date  upon  which  Ihe  contract  sued  on  was  en- 
tered fnlc>,  there  remained  unexpended  of  the 
sum  appropriated  to  said  depariment  for  pub- 
lic lights  for  the  fiscal  year  ending  August  31, 
1^98,  Ihe  Bum  of  tlS.OOO.  which  sum  wss  suf- 
firleut  only  to  meet  the  expense  of  lighting  the 
cliy  by  gsa,  eleclricity,  and  vapor  light  for 
and  durlDR  the  months  of  Beptember  and  Oc- 
tober. 1803.  In  other  words,  the  complaint 
shows  that  upon  the  date  of  the  execution  of 
the  contract  the  appropriation  to  the  liepart- 
ment  of  public  works  waa  only  sufflcient  to 
pay  upon  existing  coDlracta  for  the  current 
and  succeeding  month ;  and  even  this  sum  waa 
not  aTailable  after  October  1,  because  upon 
that  date  the  appropriation,  by  Its  terma, 
lapsed.  Bubeequent  appropriations  were  made 
to  the  department  of  public  works  for  public 
light,  as  appears  by  the  complaint;  but  at  no 
time  did  the  common  council  authorize  the 
exerullon  of  said  contract,  or  take  any  action 
to  confirm  or  approve  the  same.  In  the  last 
appropriation  oriliDance  (being  Exhibit  Q  of 
the  complaint),  there  is  an  express  provision 
ingSlhatthe  appropriatinn  for  vapor  llgbia 
by  Item  28,  under  heading  "Department  of 
Public  t^orks,"  is  not  to  be  labea  or  deemed 
as  a  ratification  of  any  contract  "heretofore 
entered  into  by  the  department  of  public  works 
of  uid  city  which  may  not  have  been  aulhor- 
licd  by  previouB  appropriations  therefor." 
It  la  further  shown  that  the  board  of  public 
works  on  December  19.  1894,  notified  appellee 
In  writing,  that  said  city  was  not  bound  by 
said  contract,  that  the  same  was  Illegal,  and 
that  It  would  not  pay  for  any  lights  furnished 
noder  said  contract  by  appellee  after  Decem- 
ber 81, 1894.  The  appellee  nevertheleee  con- 
tinued to  f  umlih  them  for  the  month  of  Janu- 
ary, 1695,  and  now  seeks.  In  the  complaint,  to 
recover  therefor  upon  tald  contract. 

The  board  of  puollc  works,  by  tbe  set  com- 
monly known  sa  the  "City  Charier"  for  said 
city,  is  an  executive  department  of  said  city 
government,  with  certain  powers  conferred  to 
contract  on  behalf  of  the  city,  subject  to  cer- 
tain limf latlons  therein  prescribed.  Bev.  Stst. 
1894,  ^  8812-8819,  among  wtdch  powers  U 
)!1L.B.  A. 


(be  citizens  tbereof,  by  any  company  or  fi  _ 
vidual,  ud  In  snch  contract  to  fix  tlt«pii<»  to 
be  charged  for  tho  same  in  such  city,  anbjact 
to  ordioanoei  of  nch  fAty,  tn  relation  to  c^ 
■umptlon  by  private  ooDMunen,"  provided 
that  audi  powers  can  only  be  ezardaed  puim- 
ant  to  BD  ordinance  epedflcally  dlracilng  the 
same.  Rev.  Slat  1804.  g  88S0,  lop  page  SH. 
The  board  of  public  works  assumed  to  act 
under  this  power  In  entering  Into  Ibe  oonmct 
sued  on.  This  power  Is  subiect  to  the  limita- 
tions expressed  In  the  statute  already  moi- 
tioned,  wherein  It  ia  provided  that  "the  legis- 
lative authority  of  the  city  shall  be  vested  In  a 
common  council"  Rev.  Blat.  1894.  g  8780. 
"All  ordinances,  orders,  resolutiona,  and  noo- 
llons  for  the  government  or  regulation  of  BDch 
city,  and  all  ordinances  for  tbe  appropriaUoo 
of  money,  ahalt  originate  in  tbe  common  coun- 
cil. No  appropriation  shall  be  made  for  tbe 
payment  of  mouey  otherwise  than  by  ordi- 
nance, specifying  by  items  the  amount  thereof 
and  the  department  for  which  such  appropria^ 
Uon  shall  be  made."  Bev.  Stat.  1894.  §8T8B. 
Bectiona  S(M>3,  62,  of  the  act  read  as  fol- 

"SO.  It  ahatl  be  the  duty  of  each  execuliTe 
depariment,  before  thecommencement  of  each 
fiscal  year,  to  submit  to  the  lolnt  meeting  of 
the  heada  of  the  departments  and  of  the  vari- 
ous boards  hereinbefore  provided  for  in  g  45. 
an  estimate  of  tbe  amount  of  money  required 
by  their  respective  dcpariments  for  the  ensu- 
ing fiscal  year  stating  with  as  great  partica- 
latily  as  possible  each  item  ihereof.  The 
comptroller  shall  at  the  same  time  submit  a 
Btutement  or  estimate  of  ciiy  expenditures  for 
other  purposes,  for  tbe  ensuing  year,  over  and 
above  the  moneys  proposed  to  be  used  by 
'Various  executive  departments,  giving  with  at 
great  particularity  as  possible  each  item 
tbereof.  After  auch  meeting,  and  reports  and 
cooeullation.  Ihe  city  comptroller  shall  there- 
upon proceed  to  revise  sufji  estimates  for  the 
ensuing  year,  ani)  the  compirolleraball  then 
prepare  a  report  to  tbe  mayor  of  the  various 
estimated  amounts  required  In  said  comptrol- 
ler's opinion  for  each  executive  department, 
und  for  other  city  expenses,  together  with  an 
estimate  of  tbe  necessary  per  cent  of  taxes  to 
be  levied.  The  mayor  shall  at  the  next  meet- 
ing of  tbe  common  council  presentsuch  report 
with  such  recommendations  as  he  may  see  fit. 
It  shall  be  tbe  duty  of  tbe  committee  of 
finance  of  said  common  council  tbereupou  to 
prepare  an  ordinance  fixing  tbe  rate  of  taxa- 
tion for  the  ensuing  year,  and  also  an  ordi- 
nance  making  appropiiaitonsby  items  for  tbe 
use  of  the  various  executive  departments  and 
other  city  purposes  for  the  ensuing  year.  Said 
ordinance  may  reduce  any  estimated  Item  for 
any  executive  depariment,  from  the  figures 
submitted  In  the  report  of  the  city  comptroller, 
but  shall  Dol  increase  the  same  unless  recom- 
mended by  the  mayor.  Such  appropnaticm 
ordinance  shall  thereafter  be  promptly  acted 
upon  by  tbe  common  council.  If  at  Koy  time 
after  the  passage  of  such  ordinance  an  emer- 
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Its 


dep«Ttineiit  ••  bneinbef  ore  provided .  or  other 
purposra  during  ihavcar,  such  addlUonal  ap- 
proprialioDs  maybe  made  on  tba  recommen da- 
lion  of  tbe  comptroller  by  atwo-thirdaToteof 
tbe  councO. 

"SI.  No  executive  departmeot,  officer,  or 
employee  thereof,  ahall  naTe  power  to  bind 
■uch  city  by  any  oonlract,  agreement,  or  to 
any  other  way,  to  any  extent  beyond  the 
amount  of  money  at  we  time  already  appro- 
prlkled  by  ordinance  for  the  puntoae  of  such 
(lep&nmmt,  and  all  contrsciaaDdaffreemmtt, 
expreaa  or  Implied,  and  all  obligation!  of  any 
ftod  every  sort,  beyond  ancb  Miailng  appro- 
priationi.  aredeclared  tobeabwlutely  vdd. 

"09.  Any  dty  offldal  irbo  shall  iesue  any 
tMnd,  certiflcate,  or  warrant  for  the  paymeot 
of  money  which  shall  purport  to  be  an  obliga- 
tion of  such  dty,  and  be  beyond  the  unex- 
pended balance  of  any  appropriation  made  for 
Bich  purpose,  or  who  shall  attempt  to  bind 
ajch  dty  by  any  contract,  agreement,  or  In 
say  other  way,  to  any  extent  bevond  the 
amount  of  money  at  the  time  already  appro- 
liriaieil  by  ordinance  for  such  purpose,  and 
rsmaining  at  tbe  time  unexpended,  shall  be 
liable  on  his  official  bond. to  any  person  ' 
^ired  thereby,  sad  shall  be  flned  In  any  si 
not  more  than  |1.00()  and  imprisoned  In  i 
caunty  Jsil  not  more  than  six  months,  either 
or  boA.^ 

"62.  Alt  the  expensee  Incurred  or  autbor- 
t;«d  by  such  board  of  public  works  shall  be 
payable  out  of  the  gc^neral  funda  of  such  city 
appropriated  to  the  use  of  such  board  and 
•TBilable  for  the  particular  purpose,  except 
I'here  iliiB  act  specifically  dlrecu  that  the  same 
ll>  to  be  paid  for  by  assessments  against  prop- 
erty holders."  Rev.  Slat  188*.  SS  B821-«eii8, 
8S38  (Ads  1861,  p.  137). 

Tbe  full  meaning  of  the  proTlslons  slreadv 


portion  of  S  54 

"Sec.  M.  It  shall  be  the  duty  of  the  comp- 
tioiler;  ...  To  keep  separate  accounts 
fur  each  specific  Item  or  appropriation  made 
by  the  council  to  each  department,  and  require 
all  wairanls  to  state  spedflcally  against  which 
of  said  items  the  warrant  isdrajrn.  Bach  ac- 
count shall  be  sccompsnied  by  a  statement  in 
detail  in  separnle  columns  of  tbe  several 
spproprfstlons.  tbe  Amount  drawn  on  each  ap- 
propriation, the  unpaid  contracts  charged 
against  it,  and  (be  bniitnce  slanding  to  tbe 
credit  of  the  same.  He  shall  not  suffer  any 
appropriHlion  lo  be  overdrawn  or  the  appro- 
liriatiiin  for  one  item  of  expense  to  be  drawn 
upon  for  any  other  purpose,  or  by  any  departs 
oient  other  than  that  for  which  the  appropria- 
tion was  speciHcally  made,  except  on  trans- 
'  fers  authorized  by  ordinances,"  Rev.  Btat. 
18B4,  %  SS2S. 
It  will  be  seen  that  by  fl  GO,  and  those  preced- 


power  to  levy  taxes  and  to  appmprlaie  the 
revenues,  ami  Ibi-reby  anlhorixe  Ibeir  dlsburse- 
menl.  By  ^^  ni,  03,  62.  Ibe  power  of  Ihe  ex- 
ecutive depurtmentii  10  liind  tbf  cily  by  con- 
tract !•  limited  1o  Ibp  revMiiies  for  which  the 
levy  for  ihe  ensuing  flsml  veur  Is  made,  and 
whicli  has  been  appropriate  to  tbe  several  de> 
81  LRA. 


partmenta  for  tbe  snedflc  parpoaea  by  the 
council,  SB  It  Is  advlsea  tbe  same  la  neceswy. 
It  la  conceded  fn  tbe  complaint  and  appeU 
lee's  argument  that  there  wax  no  revenue  ap- 
propriated and  avaltabte  for  the  specific  pur- 
pose involved  in  tbe  contract,  beyond  what 
would  be  required  to  pay  the  InsUlment  on  snch 
contract  for  the  current  month  and  the  ensuing 
month  of  October.  And  yet  it  is  contended 
by  the  learned  counaei  for  appellee  that  such 
contract  is  not  a  violation  of  Iheatalutory  pro- 
vision  that  "no  executive  department,  officer, 
or  employee  thereof  shall  have  power  to  bind 
ancb  dty  by  any  contract,  airreement,  or  in 
any  wAy.  to  any  extent  bevond  the  amount  of 
money  at  tbe  time  already  ippropriated  by 
ordinance  for  the  purpoae  of  such  deparfmeni. 
and  alt  contrscts  and  sgreementa,  express  or 
Implied,  and  ali  obligations  of  any  and  every 
sort  beyond  such  existing  appropriations,  are 
declared  to  be  absolutely  void."  Rev.  Stat. 
IB94.  %  SSaa.  Tbe  instalment  sued  for  here  la 
that  for  tbe  month  of  Januarr,  18&S, — far  be- 
yond the  amount  appropriatea  at  tbe  time  tbe 
contract  wasentered  into.  It  is  only  attempted 
obligations  beyond  existing  appropriations  that 
the  statute  maicea  void.  And  If  it  has  not 
done  so,  then  langusge  cannot  he  employed 
strong  enough  to  accomplish  that  manifest  ob- 
ject and  intent.  Counsel  cite  and  rdy  on 
three  cases  In  this  court  to  uphold  tbeir  con- 
tention (bat  the  contract  is  not  in  violation  of 
the  statutory  provision  quoted.  The  first  is 
Valparauov.  Oardner,  WJ  laA.l.ii^m.  Rep. 
416.  It  was  sought  in  that  case  to  enjoin  the 
letting  of  a  contract  to  a  waterworks  coropitny 
for  supplying  the  city  with  water  for  a  period 
of  twenty  years  at  an  annual  expense  to  the 
municipality  of  (6.000,  It  was  alleged  that 
the  corporate  Indebtedness  then   exceeded  S 

Est  centum  of  the  asaessed  value  of  the  taxa- 
le  properly  of  the  city,  and  that  there  was 
no  money  in  the  treasury.  The  ground  on 
which  it  was  sought  to  maintain  tbe  action 
wa^  that  the  proposed  contract  would  be  in 
violalion  of  article  IS  of  the  Constitution 
adopted  March  14,  1881,  which  provides  that 
"~  political  or  municipal  corporation  in  tbii 
'  ahall  ever  become  indebted,  or  for  any 
purpose  to  an  amount  In  the  aggregate  exceed- 
ing 2  per  centum  on  tbe  value  of  the  laisble 
property  within  such  corporation,  to  be  ascer- 
tained by  the  last  assessment  for  state  and 
county  taxes  previons  to  tbe  incurring  of  such 
indebtedness;  and  all  tKindg  or  obligations,  in 
iS  of  such  amount,  given  by  sucli  corpora- 
shall  be  vdd."  Rev,  Stat.  1881,  S  230 
(Rev.  a\aX.  18M,  %  220).  It  was  held  that  Ibis 
inhibition  was  against  the  creation  of  an  in- 
debtedness or  debt  of  the  munldpaliiy  beyond 
the  limit  therein  prtscrlbed.  But  It  wss  held 
that  tbe  compenaailim  of  the  conirHCtor  was 
not  a  debt,  within  the  sense  of  this  provision, 
itil  the  service  wss  performed  and  the  con- 
tractor was  entitled  to  be  paid,  and  In  Hint 
view  it  did  not  run  (lje  debt  beyond  the  con- 
Btltuilnnal  limir.  The  pivo'.al  point  on  which 
the  dec'slon  lurned  was  Ihe  word  "indebted," 
used  in  the  ConstHuiion.  Tlie  next  case 
■d  Is  Cfowder  v.  SuUitan,  128  lad.  486.  18 
L.  R.  A.  047.  whicli  simply  renffirms  Ihe  sainr 
prioriplc.  The  next  case  is  Poland  v.  f^ank- 
l0»(lDd.)41N.  B.  1081.  That  case  simply  reaf- 
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firmed  Rod  Applied  theMmepriDclpledecl&red 
In  tbe  two  previous  caus.  !□  tliia  latter  ctse 
It  wu  aouKhl  to  enjoio  Ihe  leltiog  of  a  con- 
trad  bj  th«  towo,  by  whicb  It  wu  to  pay 
$800  a  year  for  a  certain  number  of  itret ' 
liglile,  for  a  period  of  Btc  Tearsi  and  It  wt 
uverriid  that  no  petition  baa  been  signed  by 
maloilty  of  the  resident  owoers  of  tbe  taxaole 
real  estate  of  salil  town  to  contract  said  debt 
for  lighting  the  streets,  or  an j  debt.  It  was 
claimed  that  such  a  contract  would  be  in  vio- 
lation of  g  21  of  tbe  act  of  1S5S,  reading  as 
follows:  "No  iDCorporated  town  under  tljia 
act  shall  have  power  in  borrow  money  or  In- 
cur any  debt  or  lUbDily  unless  a  majoilrjr  of 
tbe  resident  owners  of  tbe  taxable  real  estate 
of  Mid  towD  shall  petition  the  board  of  trus- 
tees to  contract  such  debt  or  loan."  Rev. 
But.  18H  %  4R7T  (Rev.  Stat.  1881,  &  &S43). 
It  was  Justly  held  In  tbe  case  last  referred  to 


But  here  we  have  m  very  different  problbltoi; 
provision  to  deal  with.  Tbe  exclusive  law- 
making power  of  the  state,  speaking  of  tbe 
powers  of  the  executive  departments  of  the 
city  govemment  of  appellant,  of  which  the 
l)oiiraof  public  works  is  "-"  '■ ■>-■"- 


existing  appropriations,  are  declared  to  be  ab- 
solutely void."  Rev.  gtat.  1884.  §  8823.  Ap 
pellee's  learned  cnuosel  gravely  urge  that  this 
problbilion  in  against  the  creation  of  a  "debt," 
or  an  "Indebleilness,"  according  to  tbe  deflni- 
Iton  given  that  term  in  tbe  cases  cited,  and 
does  not  prohibit  Ibe  creslloD  ot  other  obliga- 
tions. But,  if  tbla  court  ma;  fritter  away 
tbe  plain  language  of  the  statute  in  that  way, 
it  Is  hardly  worUi  the  while  to  have  another 
lawmaking  power  called  a  "legislature."  To 
do  as  counsel  gravely  urge  us  to  do  would  be 
to  usurp  tbe  power  to  both  make  and  unmake 
laws.  If  the  Judiciary  may  do  that,  alegiala. 
ture  would  be  an  appendage  to  governmeut 
neither  useful  uor  ornamental.     Tbe  lanRuage 

auoled  deprives  the  board  of  public  works  ot 
le  power  to  bind  the  city,  by  any 


Srlaled  by  ordinance  for  the  purpose  of  such 
epartmeDt;  and  all  contracts,  express  or  Im- 
plied, and  all  obligations,  ot  any  and  every 
sort,  beyond  such  existing  appropriations,  are 
declared  to  be  absolutely  void.  If  language 
could  be  so  framed  as  to  make  such  a  contract 
absolutely  Told.  this  langutwe  has  certainly 
MGoroplisbed  that  result  If  it  has  not,  then 
It  is  because  the  English  language  Is  utterly 
incapabie  of  conveying  that  idea  to  the  under- 
Kaodlng.  But  It  Is  earnestly  Indsted  that 
this  court.  Id  constndng  tbe  above  language, 
ought  to  preautoe  that  the  legtalsture  em- 
pl4^rod  it  wKh  the  full  knowledge  of  the  de- 
31L.aA. 


cisloDslnthe  Tolparaiw  Ciu«aiidtli«  AdSnaa 
Oa$e,  and  that  they  supposed  'from  thone  d^ 
cisions  that  tAe  language  they  empk^ed. 
above  quoted,  would  mean  InMbtedDcai  ia 
the  sense  ascribed  to  that  term  in  tboM  cMcs, 
There  would  be  much  pJatuiMlity,  and  even 
force,  in  the  contention  it  the  word  "debt"  or 
"indebtednaas,"  bad  bewi  naed  la  Ihe  provi. 
■Ion  now  under  consideration.  But  no  sock 
word  is  used,  but  the  language  employed  ian 
broad  and  sweeping  as  to  carry  down  obltga. 
tioas  of  all  kinda.  It  niay  be  conceded  ihat 
the  presumpUon  arises  thai  the  languaf^  ia 
question  waa  employed  In  view  ot  the  holdiBf 
in  those  cases.  But  that  concession  mfUtalet 
against  counsel's  contention.  Theexnrarii- 
nary  stteneth  of  the  language  enipl<^ed. 
doubted,  tripled,  and  quadrupled,  as  It  iik  t* 
avoid  such  a  construction  as  Is  contead«d  ler. 
seems  to  point  with  unerring  certmlnly  to  tbe 
fact  that  the  legislature  meant  just  what  It  hu 
said.  SimiW  statutory  rorulaUons  for  diy 
governmenta  are  not  new.  Svdi  Matutory  r» 
strlctiona,  very  much  like  tfaone  now  betote 
us,  have  been  enacted  in  tbs  slates  of  HiniK- 
BOta,  Illinois,  Pennsylvania,  California,  Ohio. 
Michigan,  and  Or^on,  and  such  atatutea  bavi 
received  by  the  courts  of  Uioae  states  the  same 
construction  we  have  placed  upon  the  atataU 
here  Involved.  Kiidik  v.  IRntuapoUa  BraA 
EUetFK  a>.  08  Minn.  418;  Barriion  i.  Chieaet. 
7  Bisa.  480,  Fed.  Caa.  No.  S.25S:  Superior  v. 
Iforion,  la  C.  O.  A.  4S9.  08  Fed.  Rep.  S5T. 
94  U.  S.  App.  GB;  Blatitn  v.  PhOadtlpkia.  fiO 
Fa.  4A4;  PfiOadaphia  v.  TlitnvM.  47  Pa.  21; 
Jmuu  v.  Oineinnaii,  IR  Ohio.  318;  Wailaett. 
Ban  Joti,  29  Cal.  181;  Ban  Kraneiteo  Oat  0*. 
V.  BriekvmdH,  63  Cal.  S41;  SUtt  WaUrmvrit 
V.  Silt*,  G9  Mich.  811;  Oauiton  v.  Fbreattd. 
Deady,  481,  Fed.  Caa.  No.  8,27S;  FvUmatt  v. 
Nea  York.  48  Barb.  67. 

It  Is  contended  by  appellant  that  there  an 
two  llnee  of  decisions  on  the  questions  befrae 
supporting  appellant's  coDtentJoii, 
and  tbe  other  supporting  appellee's  conten- 
tion. But  we  do  nol  ao  understand  the  cases. 
The  ones  that  are  In  point  at  all  are  against 
ppeltee's  conlenlion,  and  support  appellsnt's 
contention.  There  are  caaes  in  other  atatea 
like  tbe  Indiana  caaes  cilad  by  appellee  above 
mentioned,  but  we  do  not  think  tltej  or  the 
Indiana  cases  have   any   application   to  this 

The  learned  counsel  for  appellee  oonoede 
that  there  can  be  no  entorcement  of  this  con- 
tract until  there  la  an  approprlatloo  of  the 
revenue  for  that  speciflc  purpose;  contend- 
ing that  whenever  such  appropriations  an 
made  the  contract  lays  hold  on  them,  and 
Iheir  payment  may  be  enforced  by  action. 
This  is  a  concession  that  if  no  appropriaiioa 
Is  ever  made  therefor  the  contract  can  nevo- 
be  enforced.  That  amounts  to  a  oonoesaioB 
that  when  made  It  was  not  a  contract,  because 
contracts,  when  validly  executed,  do  not  de- 
pend for  their  validity  on  the  subaequeni  as- 
sent of  one  or  both  of  the  contracting  parlies. 
If  validly  made.  It  received  the  asaent  ot  boO 


.  _-  again  obtHlning  his  assent.     1  Paraons. 

Cont.  6th  ed.  476;  Cbrtauf  v.  Nmttm,  79  lad. 

If  the  contract  is,  as  appellee's  hamed 
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coobmI  concede,  loeffectWe,  It  li  ^ecKow 
it  la  nuule  in  vjolailoc  of  th«  ■tstuts.  Buch 
ft  GODtract  la  Hbsolutelf  votd,  uid  b  u  If 
It  hmd  never  tteen  made.  Slait  Bank  v.  OoquH- 
lard,  6  Ind.  8:fil ;  Cb«Mday  t.  ^oMnean  /lU,  Cb. 
72  lod.  BG;  Davit  v.  Barj/ar,  07  Ind.  H;  Ay~ 
naUtw.  Btttenton,  4.  Ind.  OIQi  Link  t.  CZ«ni- 
m«M,  T  BUckf.  470;  Patt  t.  Ifr^ftl.  SO  Ind. 
470,  MS  Am.  Dec.  TOO;  HtUm-  t.  Ora»^OTd,  87 
Ind.  870;  ^atmridge-r.  Mond^,  31  lod.  38; 
Oatt  T.  Jehjuon.  01  Ind.  479;  IS  Am.  ft  £ng. 
Enc.  LftK,  rP-  1100.  IIOS.  If  the  contract 
had  never  been  made,  a  subaequeni  appropii- 
sUon  oould  not  have  the  effect  of  OiaklDg  it  a 
contract.  The  contract,  being  illeoal.  was  In- 
capable of  being  lubsequently  rallSed 
DUUte  It  binding, 
cOBtraoL    Seitf]/  t 


auiliontlea  there  cited.  All  personi  conttact- 
tng  wlih  a  munlclpai  corporation  mnit,  at 
their  peril,  inquire  into  the  power  of  the  cor- 
poration, and  of  iu  otBcera,  to  make  the  con- 
Iracl.  IS  Am.  &  Bog.  Enc.  Law,  p.  llOO.and 
caaea  there  cited ;  Union  Seheoi  Titp.  t.  Firtt 
Nat.  Bank.  102  Ind.  404;  DetreU  v.  Robiiitm, 
88  HIcb.  108;  3  Beach,  Pub.  Corp.  1028,  note 
B;  MOfofd  y.  UOford  Water  Co.  124  Pa.  610,  S  L. 
R.  A.  laa;  1  Dill.  Man.  Corp.  447,  448,  467; 
Mnt  Oieii  Twf.  v.  BuiMr  Mfg.  Oo.  88  Ind.  101. 
We  are  therefore  of  the  opinion  that  the  com- 
plaint did  not  atate, facts  sufficient  to  ronstl- 
tule  a  cause  of  action,  and  that  the  superior 
court  erred  iDOvermllag  the  demurrer  thereto. 
Tht  judffmtal  ii  reMntd,  and  the  cause  re- 
mandMl,  with  inBtructloni  H>  siutaln  the  de- 
murrer to  the  complaint. 


HBBRABSA  BUPBEMX  OOUBT. 


NORWEOIAS  PLOW  COMPANY,  Appt., 
Reuben  BOIXHAN  etaL 

( Msh. ) 

■1.    Ap*ftra»nB0tpr*dleato*iTarapoii 

m  rnljiw  wblob  he  proouied  to  be  made. 
■Headnotfis  t>r  VObtu.,  J. 


S.   ThetnuueriptofaiiqMallsttoBzdiislTS 

svidenoe  or  ttwpruoeedlngsin  thebialoouit. 
8.   A  eonrt  of  oqaltr  will  not  •qjoln  ■ 

JudRment  st  M<r.  upon  (be  nanna  of  (nod, 
where  It  does  not  kpnear  that  sooh  ludsment  to 
InsQuliable.  or  wbore  It  Is  dlsdaaed  that  plalotlS 
baa  not  eierolaed  due  dUlfenoeln  lliiiswi  illiiii  iif 
htarltthCB. 

(TebTnarrU,un) 


a.  Oenornllv- 

b.  In  iudpmcnU /or ; 

1.  Jiuoltwnev. 
1.  yonrtttOaiM. 


4.  MMtatt. 

&  nuebofidt. 
a.  DtfeeHat  tills  « 
T.  Dtfeuneutnani 


U.  SunmatTiiuivnuntt. 
1&  Court  •olss. 
e.  JiidomtnU  in  favor  ef  pwrsflmsn. 
EL  naud. 

a.  iTftsrs  Ms  d«fsnss  Itfargtrw  or  i 

b.  Tn  abt<i<»tii0  a  eontnuti 
o.  OeneraUv. 

m.  FvbUevcHcw. 

a.  QeneraOH. 

b.  Debt  for  amftittmU  mantn. 


b.  PdrHn. 

o.  VnliquUaUd  imnaaa, 

d.  IV4a(  at  low. 

e.  ITo  Kt-ot. 

f .  JfMatMneif  and  rumr«(ldMM» 


h.  Eguital-lt  itt^f. 
i.  la  malUrt  af  an  tttatt 
i.  Mutual  agrtenunit, 
T.  Foimtcnt. 

a.  fbOtir*  to  defmd. 

n  L.  R.  A, 


s.  E^ttaUt  Otftntt*. 
1-  Sianmarnvoetedlngt, 
9.  HfadlnobUctf'dlwoMnk 


TIL  PnrtlHnn  and  doiM 
Viri.  A»  to  party. 
IX.  TUie  f  n  jiroptrty. 
X.  JTonKobUltv  <n  gen 


I.  niDun  qf  eonttdsmtfon. 


Id  NoKwaaux  Pdow  Co.  t.  Boujuv  an  In- 
JaootloD  was  refused  affalnatajudsnieotonan  1n- 
demnlfrlns  bond  fflTen  to  a  sberlff  Id  order  W 
Induce  him  to  make  a  tery,  where  the  Judgment 
was  lor  property  lerled  on  b;  tbe  sherW.  and  for 
wbloh  trn  had  been  held  liable  to  the  exeoulion 
debtor,  wben  In  (act  the  staerW  had  conTertad  a 
lanre  part  of  the  propert;  to  hM  own  use  and  there 
wasafalliiTeof  oonsideTatlon,and  tbe  JudynieDt 
was  theretore  tntudulent.  on  Uie  viound  that  such 
a  defense  Rbould  have  been  made  Iwrom  Jadirment 
wbereDOeicusewaSfftten  rorDesllRenoelnliilllDii 
to  make  tbe  defense.  Besides  tbe  bill  or  oomplalnt 
did  not  Bite  iba  value  ot  tbe  loods  oonrerted  b7 
tbe  tberlff-  "nils  la  In  aooord  with  tbe  general  doo- 
Irine  wbetber  It  Is  recurded  as  a  falluie  ot  oonsld- 
eraClon,  oraaa  fraud  on  tbe  oomplalnant  in  tbe 


InJUDcdon  wHI  not  he  Rranted  On 
Ibe  KTOund  of  failure  Of  ooDslderatlon  iraroodex- 
enae  la  not  Klven  tor  not  ualns  tbe  same  h  a  de- 
fense at  law,  wbere  gome  peou  liar  equitable  trround 
iSDOttfiown.OT  auoh  remedy  Is  not  provldvd  by 
Statute,  irilllams  t.  Jonea,10  Bmedes  ft  H.  108; 
llenet  T.  Lrnob,  fl  I^  Ann.  B;  Brooks  v.  wnitaon, 
T  Bmedea  *  H.  BIS:  HlUer  r.  HoOulre.  UorrMiIowal 
UO. 

So.  an  injunction  for  failure  of  ooa»ldeiatlon 
wan  refused  irbere  the  defense  waa  also  that  iii  an 
action  between  other  psrtlea  It  was  beld  that  cbere 
wasnoconaldcnilloD.aatbla  waanodersDie.  Oar- 
riaon  r.  Cobb.  KM  lad.  U&. 


«le 
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APPEAL  bj  plilDtiff  fibiD  B  Juafimaiit  of 
th«  IMstrict  Court  for  HadiBOD  CouDty  In 
favor  of  defendant  fn  an  aclion  to  enjoiii  (he 
iKtllcctloii  of  B  jodament  vbicfa  had  been  re- 
covered by  Bollman  af^iast  H.  A.  Pawwalk 
it  at.     Ajlrmnd. 

Tbe  facts  are  stated  in  tbe  optnion. 
Meurt.  H.  C.  Broma  and  R.  A.  Jones 
for  appellant. 

And,  wberelbeJudgmeDtwaa  obtained  on  . 
mlpt  rrom  anoiher  state  and  It  was  nonlended 
that  In  the  itate  In  ohloh  tbe  Judrmeet  wm  orlar- 
Inallr  obtained  a  party  was  not  oonoluded  by  the 
Judsmant  ttom  pleading  failure  of  cxmsldorallon. 
Minor  T.  Stone.  I  Le.  Ann.  2SS. 

8fl.  an  InJuDoUnn  on  tbe  irrouTid  of  failure  of  oon- 
slderatloe  wairefiifedonactouniot  complainant's 
neftllBenoe  In  not  defendlQit  at  law,  where  no 
equitable  sround  wassbowa.  El^tnn  t.  BlanobBTd. 
8111.420:  RahuruT.  Ehortrldge.XBlaokr.  480:  Skin- 
ner r.  Demlnv.  X  lad.  OB.  M  Am.  Dec.  «X;  Harsh 
y.  HdKertOD.  1  Cband.  IWu.)  196;  Parker  "  ' 
E  Blackt.  ]. 

And  wbere  Ann.  Code.  1 180*.  allowed  a  defense 
of  failure  of  coDslderatlon.  Bamdale  t,  Qenett,! 
Lea.  7a. 

And  an  Injunction  was  refused  wberea  summary 
judgment  wa*  upon  ■  note  obtained  by  plalntKf 
law  In  ROod  fallb  far  value  befoie  matuiltr.    Ta 
lor  *.  Bowles.  28  La.  Add,  EH. 

And  wbere  tbe  dataase  waa  failure  of  consi 
eratlon,  and  was  sougliton  tbe  around  that  ooi 
plaluaot  was  una))le  to  testify  at  law,  as  the  sac 
rulea  In  regard  lo  eTldenou  applyln  equity,    Bob- 
Inaon  v.  Whaeler.  Hi  N.  H.  888. 

And  wbere  the  bill  did  not  state  whether  the  de- 
fense of  failure  of  oonslderaiion  was  made  at  ' 
or  not.  as  Bucb  defense  could  bavebeeDinadeli 
■Ott  at  law  a*  In  equity.    Dlclisoi 
UArk.  114. 

And  where  tbedcfeuse  was  made  of  failure  o' 
coDilderatloD.  Tbomas  v.  Heam.EPort.(Ala.ms. 

Butan  lo]unctloD  oti  tbe  icround  of  failure  ol 

lees  equitable  Interferenoe,  or  If  tbe  failure  to  de 
fend  at  law  Is  ezeused.  or  If  tbe  Injunction  la  as- 
aerted  against  a  summary  judgment,  or  If  It  la 
asked  on  equitable  ground. 

So,  anlDjunotlon  was  grantpd  on  the  ground  Of 
failure  of  conslderalloa  wbere  such  defene 
not  made  at  law.  b^t  W.  Tb.  Code,  ohnp.  1: 
provided  equitable  jurladictloD  on  tbe  groi 
failure  of  oouMderatlon.  fraud  In  tbe  proour 
of  a  note,  and  breach  of  warranty  of  title  t 
aooal  property;  and  aeoUun  6  eipreanlygsi 
sight  to  mRke  a  defense  at  lav  or  omit  tbac  and  go 
lO  equity  as  the  debtor  preferred,  witbout  giving 
any  excuse  for  not  defending  at  law.  Jarrelt  v. 
OoodDOw.  »  W.  Ta.  «B,  38  L.  R.  A.  — . 

And  where  the  defense  was  that  a  defeasauoe  to 
tbe  bond  on  w blah  judmnent  was  obtaleed  bad  not 
been  performed,  which  defeasanoe  was  loat^  and 
was  on  a  Talld  oonslderatton  because  of  mutual 
stipulations.  Tbe  loes  of  the  defeBsnnce  was  suOI- 
olantto  g1»e  equity  JurtedloUon  even  If  defense 
was  not  made  at  law.  Wilson  v.  Dayla,  I  A.  K. 
|faieh.nfl. 

And  wbereaaale  wag  under  a  eommary  order  of 
seiiure  on  a  mortgage  note.  Greeiiwell  v.  BobMta, 
ri«.eB.   See ^hylor  T. Bowlea. aupm. 

And  where  the  judgment  waa  on  bonds  glren  by 
a  maker  of  a  note  to  Indemnify  an  Indonar,  and 
SDDh  Indoiaerdld  not  pay  the  note  and  waa  Inaol- 
vent,  tbe  failure  of  eonsldenitlon  oonid  not  be 
set  up  ai  a  defense  st  law  la  the  suit  on  tbe  bonds, 
and  tbe  maker  of  the  note  could  not  have  setolt 
the  amount  paid  to  tbe  bank  on  hia  note.  Boott  T. 
Bbreeve.  £S  U.  B.  II  Wheat  SOb,  «  U  ed.  144, 
81  L.  R  A, 


Horral.  J.,  deliT«red  the  oplntoa  of  the 

This  wu  a  lalt  to  enjotn  tha  collectitm  erf 
a  judgment  of  the  dlBtdot  tsonrt  of  MKlUm 
county,  rendered  in  an  action  At  imw  wbete 
In  Beuben  Bollman  wu  plaiDttff,  and  H.  A- 

Far  failnre  of  oonaldentlon.  aee  alao  Howell  *. 
Voice,  M  Ala.  L.  tnfra,  IT.  a.  and  Jabnacn  i. 

Smokey  (Uta.)  4  So.  TBJ,  tnfra,  U,  b. 

b.  Injud0?nenu/or  jrwrekoss  metttit. 
L  insaleencir. 

tn  oaaea  of  insolyent  vendon  Injunothwa  an 
usually  granted  agalnat  judgments  for  purchaae 
money  If  tbe  title  to  realestaie  la  not  what  wv 
agreed  to  be  ooui-eyed.  or  If  there  ta  a  iteflalmcy 
In  the  amount,  or  If  there  are  on latandlng  liens 
which  the  vendor  should  lemoreuorlf  llierch  an 
BTlollon  by  a  dalmantunderaanpartor title.  In- 
solvency of  the  Tender  la  sueb  a  case  la  naaally 
recognized  as  equitable  ground  for  tnt^ec^oee- 

So,  an  Injunction  was  granted  agal  net  a  pore  h»e 
mouey  judgment  In  tbecaseofeDtDsolTetit  vendor 
wbero  the  oonvoyanoe  was  with  coTenamn  at 
seisin  and  rlghc  ui jniivey.  and  the  rendor  had  na 
title.  Tbe  suppreflelonof  the  factthatbebad  as 
tliJe  waa  held  lo  be  a  fraud  on  the  purchaser.  Ttie 
court  said  that  tbe  right  loan  aotloii  at  law  npona 
covenant  of  tbe  deed  would  repel  tbe  compIainanE 
from  a  court  of  ottanoery,  but  fbat  tbe  -vendor 
was  "admitted to  beulterlylnsolvent,  aoda  Judg- 
ment Bgulngt  him  would  be  worthless."  Ingram 
r.  Morgan.  4  Humph.  M,  40  Am.  Dec  SM. 

And  where  eiujumbranoes  existed  at  the  time  ol 
the  sale,  and  (be  vendor  bad  warranted  tbe  title  to 
be  tree  from  eooumbranoea.  although  oomplalnaoi 
knew  when  he  bought  tbe  land  that  they  existed; 
but  taavlog  paid  them  elf  be  was  entitled  In  eqoity 
to  a  deduction  even  If  the  Judgment  wae  In  favor 
ot  an  assignee.  Btookton  v.  Oook,  ■  H  aot.  to.  t 
Am,  Deo.HH. 

And  wbere  the  title  to  that  part  of  tbe  land  wbMi 
waa  tbe  chief  oonelderaUoD  waa  defeollve  tt  was 
held  that  "tbe  def  ratlveneaa  of  title  to  part  of  tbe 
property,  and  tbe  innbllityof  defendant,  throurk 


Bocy,  t: 


grouDdB  nt  equity  set  forth  I>yoomplalasnts,  and 
are  sutnoLeatortbemseJvea  to  entitle  them  to  tlie 
injuootlon."  Yonge  v.  MoOormlok.  d  Fla.  sn,  B 
Am.  Deo.  HI. 

And  where  tbe  tlUe  was  defective  altbongh  tlw 
time  for  obtalotng  a  conveyance  had  nut  arrived. 
EeUy  V.  Kelly. »  Day.  dO. 

And  wbere  the  judgment  waa  In  txyar  of  aa  aa- 
algnor  ot  a  tItJe  boiKl  against  bis  aaslgnea.  whoe 
there  was  a  defloleney  In  the  amount  and  title  of 
tbe  land,  the  assignee's  prayer  for  a  reaelsaloo  waa 
denied  In  the  atiaenee  of  any  fraud  or  warranty 
by  the  assignor,  Itellef  against  the  maker  ottbe 
title  tioiid  who  bad  oonveyed  to  tbe  asalgaee  wttt 
warranty  waa  denied  altboogta  he  waa  Inaolveol 
on  the  ground  that  there  was  a  remedy  at  law. 
Horedock  v.  Rawllngs,  8  T.  B.  Hon.  A.  (Qaon. 
what  ramedyl  The  caae  show*  that  be  waa  Ineol- 
Tenl.  and  noless  tlie  prayer  for  a  reaelsaloii  of  thr 
oontraot  with  the  asslgeor  waa  theoite  lefeiied  to 
(here,  there  doea  not  seem  to  be  any  reUat  asked 
agaliwt  the  maker  of  the  bond.) 

tnjunollon  waa  granted  wheia  the  v(B- 
dor  died  Inaolvent  and  bla  estate  waa  wMIty  m- 
idlng  lien,  althongh  tbe 
InJunotloD  anlt  waa  not  tor  a  resolartoii.  aa  "In  toA 

ease  tt  Is  competent  for  a  vendee  to  go  Into  eqnlv, 
without  In 


ISM. 


NoBwsoux  P1.0W  Co.  T,  BoLLiux. 


RkflBwalk  uid  otben  were  defendBnU.  wblch 
iudgmeDt  wu  ftfflrmed  bj  this  court  tt  the 
Jftniuut,  1S90.  Urm.  the  opinion  being  n- 
ported  In  29  Neb.  919.  The  IdJuqcUod  caM 
vr««  dlamlned,  aod  pUlntlS  appeali. 

Tlie  order  of  dlimlMtt  UMfoIlows:  "The 
Noraefjian  Plow  Go.  v.  Ktubea  BoUman  tt  oJ. 
Now,  on  this  nth  daj  of  December,  1892, 
tills  CBuae  came  on  to  be  heard  on  the  mo- 


ingi  herein  filed,  and  the  court,  being  full^ 
adrlsed  tn  the  premlns,  suatalna  said  motion, 
and  aald  canae  la  dlamlaaed  at  plalntiff'a 
coita,  to  all  of  which  mllogs  and  Judgment 
of  the  court  plaintiff  at  the  time  excepted," 
etc.  It  will  be  obaerTod  fiom  the  foregoing 
that  plaintiff  ba*  appealed  from  an  order 


cure  theapproprlattoQ  of  the  parehase  moDey  to 
remoriDa  the  encumbraDOe,  and  on  tlili  around 
ulonecao  thta  bllt  be  held  tenable."  Noqncttlon 
wai  mideutodefenw  at  law.  Hoirlaan  *.  Beok- 
wltb.  tl.B.  Hod.  TS,  IS  Am.  Deo.  IHL 

Andwhoiethe  ludvnieDtwBs  obMlned  b7  aa  aa- 
tuKnee  on  a  purcbuw-money  note,  and  the  pur- 
dor  wailDcol  vest  aod  wu  unable  to  make  ■  good 
title,  and  Ho.  Btal.  UOt,  p.  101,  H  3.  S,  proTlde  that 
ibe  DMker  ot  a  note  mljtbl  make  anr  defeuae 
AiTBlDM  the  wme  In  the  banda  ol  hla  ■MlKuee  Cbat 
he'Dilcht  have  made  ajiBlDat  Ibe  asaUnur.  anil  that 
tbe  aaalanee  rhoald  not  obtain  a  Krealet  title  10 
aoy  bond  or  note  than  the  p«iM)n  from  wbom  he 
acquired  It.  Icwaaheld  there  was  a  toul  rallure 
of  ooniiderrillon  and  a  ookirtof  equltj  ooold  not 
turn  the  parda  round  to  a.  suli  at  law,  even  vera 
It  obTloua  tbatsucb  suit  would  beat  asj  avalL 
Barton  v.  Beotor.  T  Mo.  flS4. 

And  where  the  Judicmentwaa  lor  the  price  ot  the 
land  which  waa  auppoaedto  beexempt  from  the 
OTBntor'i  debta,  but  waa  liable  on  aocopot  ot  tbe 
UDConatllution^t;  of  the  Qeomla  bomealead  aot. 
The  case  doee  not  ataow  whether  thla  datenae  waa 
avatlable  at  law  or  not    FUllngln  t.  Tbomton,  tf 

Oa.  m. 

And  where  there  had  been  a  matual  oontlaot  of 
exchange  of  land  and  the  plalotlll  at  law  waa  dq- 
nble  to  perform  hta  part  of  ibe  ooptract  and  oerer 
ooDTcred  the  land.    Hamllp  t,  Benr,  1  OFert, 

And  wbeie  an  Injanotlon  had  been  giantad  for 
ao  eTlctlOo  and  dlnolred,  and  the  Jodgment  i«- 
pleried,  and  aloce  ibe  decree  In  tbe  iuJnnotJoaauit 
tbe  vendor  bad  beconie  Inaolvmt.  "L  bad  been 
■otuallj  evloted  from  tbe  entire  traot  br  ■  para- 
mount title,  and  bla  warrantor  bad  beoome.  or  waa 
then  aaoertalned  to  be,  Inaolreot  and  irreapona^ 
blei  and  couaaQuentJr,  as  there  was  no  BTallahla 
reinedratlaw  on  tbe  warrantr.  L'l  ool;  relief  waa 
In  a  oourt  ol  equity."  and  aa  tbe  cause  for  lojuno- 
Uon  did  not  exM  at  tbe  date  ot  tbe  decree  In  the 
fliai  lajnnotlon  ault,  ttat  waa  not  a  bar.  Luokett 
T.  Trfplett,  »  &  Hon.  8B. 

And  where  the  veodor  waa  loaolnnit  and  tbe  ti- 
tle waa  deteotlTe  and  a  Judgineat  had  been  ren- 
dered aaalnst  the  admlnlatrator  of  the  rendee  Id 


ill  the  beira  oonwDWd  to  tbe  uae  of  auub  Judg- 
ment Bitatnit  the  Judgment  (orpurcbaae  moner. 
tbe  vendee  bad  a  ooTenant  to  ref  uod  tn  caae  of  an 
erlctlon  which  waa  binding  on  tbe  reador  al- 
thongb  not  in  the  deed.  It  waa  laid  that  "If  the 
■ppeUeea  Ikad  a  legal  right  to  tbe  damagna  for 
whloh  relief  la  aonght  br  tbeni.  tha  admitted  inaol- 
vanor  ot  the  appellant  gave  JurlMlfcitlon  to  the 
cnaDOeUor."  A  qoeallon  waa  made  aa  to  failure 
to  defend  at  law,  tmt  Ibe  oourt  bold  ttaat  anoh  ob- 
loDllon  abuuld  not  preralL  Jonea  T.  Waggoner,  f 
J.J.  llai«h.lM. 

And  where  oomplalnant  waa  a  purchaaer.  and 
tba  nedttor  of  hi*  vend(w  waa  attaniptlDgtoBeli 
tbe  land  and  to  aollaot  tbe  pnrchaae  moner  alao  br 
■anlabment.  Tbe  equitable  groundt  werethat  It 
wonldbe  lnequllat>le  to  aell  thelandTacaMngthe 
purchaeer*a  title  and  at  tha  aame  time  require  the 
putebaaer  Co  par  tbe  puroluae  moner,  and  aa  the 
81  L.R  A. 


vendor  waa  Inaolvent  there  eoold  be  no  temedr 
agaioatblm.    Ounn  v.niorDton,IB  Oa.  SHL 

Id  Tarlor  v,  Lroo,  t  Dana,  RS,  it  waa  aald  that 
the  unexpected  inaolveooy  or  removal  ot  tbe  vao- 
dor.  and  Imminent  danjrerof  evIeUoo,  wODid  au- 
thorise an  ioJuDi:tioD  againat  the  eBfotoemeDtof 

a  Judirmeot  fortbe  purobaae  moaer  UDtUtbepor- 
chaaer  oould  hare  thequeotlon  of  doubtful  title 

In  Simpaon  v.  Hawklna,  1  Dana,  lOt,  where  the 
grounds  for  lajuuatlon  againat  a  Judgment  for 
purchaas  moaer  were  warrantr  and  defeotlve  ti- 
tle, and  iDabllltr  ot  vendor  to  temunerate  for  loaa. 
and  there  waa  no  evlotloD,  It  waa  held  that  hefoia 
an  iDjunotlon  wHI  be  granted  tbe  olalmanta  of  ti- 
tle mutt  be  made  partlea.  and  Ihetr  title  determined. 
It  tlie  olBlmanta  aie  nonrealdentB  tbe  vendor  will 
be  regulred  to  give  a  bond  to  proteot  the  vendee, 
or  a  deoree  quieting  title  will  protect  them  after 
•even  rear*  ahall  hava  elapaed. 

In  Oldfield  V.  Slevenaon.  I  lod.  ua.  It  waa  laid  that 
an  outalanding  mortnge  upon  tbe  land  pur- 
chaaed  might  be  ground  for  a  temporarr  lojuno- 
ilon  out  of  ebancerr  againat  the  collection  of  the 
purcbaae  moner  when  the  nunt^mtorwaa  Inaol- 

In  Addleman  v.  Uormon,  T  Blaokt.  81,  tt  waa  lald 
that  an  InJuncUon  against  a  Judgment  for  pur- 
obaae moner  would  be  granted  where  tbeie  were 
prior  enoumbrsDcea  wbloh  Ote  vCDdor  bad  agreed 


leaae  oferron  tndoraed  on  the  bUL 

But  an  loJunoUoD  waa  refuged  where  the  vendor 
was  Insolrent,  and  the  purchaser  did  not  eatabllsb 
deoeltln tbeaaleand waa  guiltrot  laohea.  Ham- 
brick  V.  Dioher.  46  Ga.  ITS. 

For  purofaase  moner.  aee  also  Wa,  IT.  L 


anlnjunotton  wlllbegrant«dwberethetltlela  de- 
rectire  or  the  guantltr  Is  deHoienl. 

Bo,  an  Injuuotlon  waa  granted  In  caae  Of  a  noo- 
retddeut  vendor  where  be  bad  died  and  tbe  pin- 
ohaaer  held  a  deed  of  genetal  warrantr,  and  the 
vendor  tiad  no  title  to  a  large  traot,  wbloh  waa  held 
by  a  olalmant  wboae  title  br  poaaeaalon  waa  unae- 
aallable.  The  purchaser  could  have  aued  the  ad- 
mlnlsCrati  >>D  tbeooTenauts,  but  be  might  have 
bean  met  by  a  pleaot  noUiing  to  adminlater,  and  If 
he  sned  the  belrs.  ther  tntgbt  have  pleaded  riena 
par  doosnt.  and  aa  there  waa  an  entire  failure  or 
oonalderatlan  aa  to  thetnMt  eontalning  BOO  aorea. 
It  was  againat  ooniolence  to  allow  the  judgment  to 
be  eoforoed.  Biohardson  T.  Wllllama.  a  Jonea.  Eq. 
US. 

And  where  tbe  vendor*  obtained  a  Judgment  on 
a  purohase-moner  txind  and  had  no  title  to  the 
land  wblob  tber  had  conveyed  tinder  a  general 
warrantr  although  (he  purcbaaer  bad  a  canae  ot 


(vepdort)  are  nonrealdeots  and  had  no  property 
wllblntheetate.  this  oourt  will  not  permit  the  de- 
fendants to  recover  the  purchase  mooeyfortbe 
land  the  Utie  of  which  waa  admitted  to  bs  dcteci- 


«,byCoogIe 


•m 


NXBBtSKA  Sufokmi  ConsT. 


Fd., 


■iiiitniiilDg  bis  am  motloa  U>  dinoiH  tba 
cauK.  He  hftTing  cxprenl^  tnvlted  tbii  de- 
cUfon  U>  be  made.  If  erroQeoiu.  It  Is  his  own 
error,  and  not  the  error  of  tbe  court,  and  be 
la  Iberebj  precluded  from  Ma&lllng  the  rul- 
ing. OrooAa  F.  Int.  Co.  t.  MaaofU.  S.  d  R. 
Co.  88  Neb.  808 ;  Weander  t.  Jofinm>n.  49 
Neb.  117.  It  maj  be  said  that  tbe  Journal 
entrr  li   Incorrect  wbereln  tt  Is  stated  that 


the  motf  OD  to  dlimlss  waa  made  by  tlw  plili 
tlB ;  that,  In  tact.  !t  waa  defendant's  moHoa, 
There  is  nolhlog  in  the  record  to  ah««  tbit 
such  a  mistake  waa  raads.  The  rootjoo  ii 
not  Included  in  tbe  transcript,  and  tbe  jour 
nal  entry  coDtalns  the  written  appro*>l  r| 
the  Rttoroeyi  for  the  respectlre  parties  in 
doTsed  thereon,  as  well  as  auUienlfcaled  br 
tbe  eertldcate  of  tbe  clerk  of  the  trial  ooon 


Ive,  leaTlna  to  Itie  defeadant  the  prpcaiious 
mnedr  of  guInK  In  Uie  courts  ut  mother  state  tor 
the  pnrpo«e  of  RetHnB  baak  the  same  bT  ws;  of 
damiBSS  la  aotloD  for  breach  of  the  oorecSDis  of 
warTBUlr."   Clreeov.  Campbell.  EJonea.  Bq.MS. 

And  where  Ibe  title  was  defectiTe  and  complalQ. 
■nt  was  deceived  b7  tslM  repmeniatlons  of  tbe 
vendor,  and  the  defeat  of  title  •>■•  not  dlaiyirsrei] 
until  after  Judsment  at  law.  FlMfa  v.  Poike,  T 
Blaekf.IM. 

And  whore  tbe  acUon  was  by  an  anlrnee  of  a 
bond  obo  bad  noUoe  tbat  tba  vendor  bad  not  com- 
piled with  tbe  bond  or  conveyed  tbe  land  he  bad 
acteed  to  oonvey.  Gray  r.  Overatreet,  T  Oratt. 
UB. 

InOolden  v.HauplD.IJ.J.Hinh.fflS.antnJuno- 
tionvraated  (italDSt  a  porchaae-moaey  Judsmei  ' 
ou  tbe  gronnd  of  defldt  In  quantify  aud  defect!^ 
title,  and  nonreeidenoeof  vendor,  was  dlsBolved  ( 
the  vendor  fiUnK  a  bond  to  Indemnify  tbe  vendi. . 
tor  any  lota  which  mlgbt  accrue,  wh^re  It  was 
doubtful  If  there  was  a  deficit  Id  title  or  quantity. 

In  Tartar  v.  Lton,  t  Dana.  £TB.  It  la  Bali  that  an 
Injutictlon  will  be  urauted  airalnst  a  Judgment  on 
a  piirebaae- money  note  where  tbere  waa  a  war- 
ranty and  tbe  vendor  Is  a  nonresldeut,  and  tbere  la 
teaaonablo  ground  ot  apprebendlnit  daniier  from 
a  euperlar  oulatandlna  IMIe:  but  tbe  holdera  of  tbe 
aame  must  be  made  parUea,  and  the  question  of 
their  title  determined, 

In  WlJey  t.  Fitzpatrluk,  S  J.  J.  Harsb.  tat,  an  in- 
lunctlou  was  aranted  asalnn  a  Judsment  on  a 
purobaee- money  note  where  OieTe  was  a  mistake 
In  the  amount  of  the  laud  conveyed,  part  be\ng 
otalmed  by  otben  and  no  warranty  except  as  to 
title,  and  the  rendurwas  a  uonresldeot.  m  there 
was  no  remedy  at  law.  But  oomptaloant  wag  re- 
quired to  make  the  claimants  of  title  partiee  so 
tbat  their  title  could  be  passed  upon,  as  there  was 
■M  erIoUon.  as  It  would  beonjustfor  complainant 
ut  hold  tbe  deed  «nd  also  to  have  an  lujuuotlon 
atfalnat  tbe  Judicment  tor  the  purchase  money. 

Bee  also  Luoa*  v.  Cbapeee,  E  Utt.  (Ky.)  81,  infra, 
L  b,  10;  Payne  v,  Cabell,  T  T.  R  Hon.  198. 


If  tbe  complainant  la  entitled  to  a  reedeBfon  on 
account  of  tbe  title  or  where  tbe  sale  bss  been  re- 
scinded, an  lojunotion  will  be  granted  aaatnst  a 
Jndgnient  (or  purchase  money. 

So.  an  lujuDQilon  waa  granted  against  a  Judgment 
for  purchase  money  on  a  rceclsslon  of  tbe  contract 
of  purchase  where  tbe  purobHM  was  conditional, 
and  complainant  on  tbe  failure  of  the  oondl.- 
tion  tendered  baok  tbe  deed,  and  the  defendant  In 
tbe  equity  suit  waa  la  pocaenlon  of  the  property 
andwBilnsolvent.    Odell  v.  Reed.  U  Oa.  lie. 

Andwtaei«lhe  oourtderetton  wholly  tailed  and 
oomplaloant  had  withdrawn  hla  plea  at  law  reserv- 
iDjrhla  rifihia  In  equity.  Tanaooy  v.  Hthichoomb, 
aw.Ta.n3. 

Bo.  an  Injunction  was  granted  avainrt  a  Judg^ 
meat  for  purchase  money  in  a  suit  for  rescission 
where  the  sale  of  the  land  WB*  fraudulent  In  eon. 
veylng-  Inferior  land,  alihouirh  an  unsucoeasful  de- 
fense at  law  hsd  been  attpmpted.  as  adequate 
relief  could  not  be  had  at  law.  Calloway  v.  McBl- 
roy,  SAlH.  UA. 
tl   I>   K.  A. 


la  fraud  In  Ike  mKiiI 


And  where  the  defense 
the  land,  and  tbe  remed; 
Boyce  T.  Grundy,  S8  U.  &  3  Pet  210.  7  L.  ed.  ML 

And  whero  theaame  was  obtained  byaaaasteDtK 
and  the  Broands  were  that  the  vendor  aodalfr 
made  a  ireneral  warranty  deed  lo  ttie  oompblDsti 
liut  ilpaned  no  tllle  from  the  wife  who  owned  IW 
~  the  husband  bad  only  a  Itfe  lalalii.  aM 


te  of  limi 


long  as  tbe  vendor  lived.  Baoick  t.  Benlek.i 
W.  Ta.  »L 

And  where  the  pnrchaser  had  not  aooepted  UUc 
onder  a  bond  to  convey,  and  tbe  utio  waa  defwtiir 
to  the  moat  valuatde  part-  It  was  said  that  t 
would  be  otherwlae  If  a  title  was  aocepted  underi 
warranty  deed  aa  the  remedy  would  be  ua  ttc 
warranty.    Buchanan  r.  AlweU,  8  Humph.  SM 

And  where  iheiirounclswerediatllie  veadorhat 
required  DrtbetUe 


lable  t. 


been  asslfned.  as  Ark.  Be*.  Siai.  cbap. 
ILI8.  provides  that  all  dlsoounta  anil  oArtrpiv 
t>e  made  either  In  law  or  equity  notwltbstandiia 
an  aralgnment.  It  waa  aald  that  ff  the  suit  wat  ii> 
avoid  payment  of  a  slucle  note,  defense  sbouK 
have  been  made  at  law.  Black  v.  Bowman,  t  Art. 
EOL 

In  Hnier  T.  Palmer.  W  Hln.  SB,  it  waa  aald  ikai 
It  a  purchaser  at  administrator^  aale  waa  sw 
evlolaO,  and  the  title  was  bad,  be  may  4efeo4 
SRnlnat  the  purchase  mone 


failed  to  plead  ai 


1  tbe  sale;  but  It  he  knew  ot  tbe  dateM  aixi 
B  will  be  precluded  trnm 
I  such  failure  la  sieaaed. 
lutlnlhiacasethedeteotln  the  title  was  olalBtd 
1  hare  been  disoorered  after  Jnditment,  but  tkc 
me  waBnotstitod,andanlnJnnct]aD  waaaraoud 
id  an  accounting  by  oomidalDaDl 

see  Jackson  r.  Norton,  t  CaL  Uh 
Harkhara  V.Todd,  B  J.  J.  Harsh.  SM:  Pattemni. 
Uiller,  4  JoDca.  En.  Ul.  fttfrn,  I.  b,  ^  Bdwaidi  •. 
Btrode.  S  J.  J.  Hanh.  HH,  tnTra,  I.  b,  10. 
LMUIakt. 

Ilie  punihaaer  will  be  entitled  to  equitable  itiM 
by  Injunction  where  tbere  has  been  a  miitake  la 
the  oonveyanoe  aa  to  dairrlptlou,  or  In  otMr  a- 
sential  matters. 

So.  an  Injunction  was  granted  against  a  Jodt- 
ment  for  purchase  money  where,  throoirh  nfi- 
take  of  the  draftsmen,  the  ajireement  of  Sir 
omitted  the  crops,  and  plalntm  at  law  failed  en  pal 
complainant  in  possnoslon  of  the  wme.  Booth  v. 
Reeler,  S  Oratt.  Ha 

And  where  the  defense  toapnrobase  money  iw 

'OS  that  the  sranlor  bad  ezeouted  tbe  deed  aim 
under  twenty-one  years  ol  age.  aupprealDf  lh« 
fact  as  to  hu  age,  and  had  refused  to  make  a  n* 
deed  when  he  became  of  age.  &yan  v.  PrlmD.) 
LL83. 

But  an  Injunction  was  refused  wbeiv  the  grauadl 
for  tbe  saoie  were,  mistake  In  tbe  deacrlptloD.  loi 
Inability  of  the  vendor  to  make  a  good  title,  aapie- 
vided  by  title  bond,  but  the  aJlegatlnns  in  rtfaid 
10  Inability  to  make  HUe  and  solvency  of  veedot 
were  tint  dellalte  and  apeolflc   Lone  t.  flm**,' 
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It  Is  veil  iettled  that  tlie  tnuticrfpt  ot  sp- , 
p«al  !■  tbe  sole  And  excluslre  evldeoce  of  | 
the  proceedlogi  In  the  court  below.  Wean-  I 
der  y.  Johntoa,  rupra;  SryfMt  t.  Moline,  M. 
A  8.  Co.  a  Neb.  3S8 ;  DatiU  t.  8ni/dtr,  40 
Neb.   415. 

Tbe  ume  reeult  U  resched  upon  «  ^und 
leaa  tecbotcal.  Conceding  toat  plaintiS  did 
not  ask  the  order  of  dUmlBBal  to  be  made,  { 


as  counsel  In  thefr  brleta  aunmo  to  he  the 
case,  jet  there  muit  be  aa  efflrmftnoe  upon 
the  merits,  as  we  shall  proceed  to  show. 
Before  doing  this,  a  statement  of  the  issuea 
ITreaented  b;  the  pleadings  will  be  neoeaaarj 
to  a  proper  undemanding  of  the  case,  lince 
tbe  declaion  was  predicated  upon  them  alone. 
The  petition  alleges,  in  substance,  that 
the  defendant  Botlman  was  sberiff  of  Knox 


.See  also  Tbomiaon  v.  Tlllon,  U  N.  J.  Eq.  m, 
in/ra,  I.  c;  Wller  T.ntspalrick,  8).  J.  Haiah.  E8>, 
infra.  L  b.  & 

L  ntle  Koirdi. 

Ballel  win  Benentllr  be  grvnted  wbere  the  Ten- 
dee  bolila  tinder  a  title  boD<l.  and  the  rendor  l»  no- 
able  to  makes  oonresanoe  ot  such  tlUe  us  hecon- 
iractod  lor  owlns  to  the  want  of  title  or  euoum- 

80,  an  InJunotloD  afroliut  m  Jadfrment  for  pnr- 
ctaase  money  was  aninted  wbare  the  Judsment  was 
on  a  bond  to  make  title  and  delendunt  bid  no  title 
and  could  not  make  one.  In  laob  a  case  the  bnr. 
dea  was  od  lb*  Taodor  to  Bbow  that  bit  title  was 
Rood.    Uorpdook  T.  WllllamB,  1  Overt,  (Tenn.iSaS. 

And  wbere  Ibe  defense  was  tbat  a  deed  bad  tiot 
been  made,  tor  wblota  ibe  bond  In  jndKment  was 
iilven,  bot  that  ttaeBTamor  ooaTered  the  land  to 
Bootber  party.  Thig  defense  i>f  (allure  of  consld- 
eratlonmar  bemadealiherliilaworlaeqnlty.but 
tlie  failure  to  defend  at  law  will  not  pre  Ten  (equita- 
ble Interferenoe.    Ludlnston  r-  TUfany.  6  W.  Va. 

Andwbraetbe  Tendor  onatltle  bond  fatled  to 
procure  tbe  title  of  other  Joint  owoers,  althoush 
I'Omplalnaot  had  procured  their  title  by  another 
cuDlniot  with  them.    Jaynes  T.  Brook.  lOGratt.  ai. 

And  where  the  suit  was  on  a  bond  to  make  title, 
nod  theRrantorbadno  tlile.and  bad  died,  and  It 
was  doubtful  If  title  ooold  be  obtained.  Oox  v. 
Jerman,  t  Ired.  Bq.  tU. 

And  wht're  the  defense  was  tbat  tbe  siantor  was 
uoable  to  make  dlle.  But  on  title haTlns  been  ot>- 
tulned  and  deed  tendered,  tbe  injunotioa  was  dis- 
solved. No  question  was  made  as  to  defense  at 
law.    Ftshbaokv.  WllllaiiM.8BIbb,3«i. 

And  where  tbe  Uile  was  defeetlTe  and  the  de- 
fendant in  the  equity  iDlt  offered  a  deed  fioma 
tblcd  party,  as  oomplalnant  would  not  IM  required 
to  Bocepi  any  deed,  but  a  warranty  from  bis  Ten- 
dor,  where  a  oontraat  (ot  inoh  a  deed  was  mads. 
Uooro  r.  Oook,  4  Hay  w.  (Tenn.)  H. 

And  where  tbere  was  a  subsequent  salt  by  a 
■:iaimaot  to  reoorer  tbe  property,  and  tbe  renOor 
riad  Sled  his  deed  Id  the  clerk's  oflloe  and  levied  on 
I  lie  lot;  as  oomplalnant  was  entitled  to  reooTer  the 
value  of  tbe  lot  wtUi  ImproTemenia  at  tbe  time  ot 
the  btesch  on  bis  bond,  and  uolen  Injunotlon  was 
Kianted  tbe  deed  wonld  oanoel  Us  bond  tor  title, 
and  tbe  measnie  of  damagea  on  the  deed  would 
only  be  tbe  purohaas  money  wltb  interest,  under 
aa.Cttde.HnWT.nae.   B«ar>v-Bass,UOa.*. 

And  InjoDCttoDs  wwa  rtautedamnst  judsntenls 
(or  purchase  money  In  coses  ot  defectlre  title  fn 
which  tlie  purchaser  held  t>y  title  bund  where  the 
TODdor  was  a  nonresldeot.  Oray  v,  Oventreet,  T 
aratt-HIL 

And  wbere  then  was  a  dellolenoy  tn  tbe  amount 
oftbelaod.  HUlear7T,Cn>w,lHarr.ftJ.SlSrNel- 
son  T.  Uallbewa.  E  Hen.  A  M.  1M.  8  Am.  Dec  IttO. 

And  wbere  (bere  was  a  oontraot  lor  an  sbate- 
taent  of  tbe  price.    Hnmpbreys 


And  wbere  tbere  was  frand  tnthosale.   Leev. 
Taugban.  Boeed  iKy.)  238. 

And  where  the  Tender  was  Insolrent.    Barton  T. 
Rector,  T  Ho.  Gt4;  Hamlin  r.  Berry.l  OrerU(Teiu),) 
»,  Kelly  T.  EeUy,  S  Dut.  a6>. 
81  L.B.  A, 


And  wbere  the  Injnnotlon  salt  was  for  a  reaols- 
Slon.  Buchanan  t.  Alwell,  B  Rumpb.  SIS;  Black  T. 
Bowman,  S  Ark.  ML 

Tor  Utie  bond,  see  Amick  t.  Bowyer,  8  W.  Ta.  T, ' 
infra,  L  D.  10;  long  t.  Brown,  t  Ala.  tSfi.  suprn,  L 
b.  l-  Britlaln  r.  KcLoln,  •  IrML  Bq.  M,  infra.  L 
e,lL 

*.  DtfteUot  itBe  sanaraav- 

Then  la  some  oonfiletot  authority  as  to  tbe  rl^bt 
to  an  InlUDCIlOD  asalnst  a  purchase-money  JaOg- 
ment,  claimed  solely  on  tbe  grround  of  defeotlre 
iKle.  Sueb  relief  has  been  granted  Id  some  oaass 
where  tbe  Tender  was  unable  to  mske  a  conrey- 
anoe  of  sucb  title  ss  be  concraoted  for  owlncto 
want  of  title  or  eooumbrancea. 

Bo.  an  Injuactlon  afralnst  a  Judsnient  for  pnr- 
chaae  money  was  ffranled  where  tbere  was  a  dower 
claim  asalnst  the  land,  which  the  vendor  promised 
to  bare  released  by  bta  wife  In  order  to  Induce  ■ 
complainant  10  aooept  Che  deed,  HcKoy  r,  fThlles. 
A  T.  B.  Mon.  SK). 

And  vtiere  com  plalnant  held  nnder  an  agreement 
uf  warranty  of  title,  and  tbe  title  was  de{eotlTe 
on  aooouotoF  Ibe  vendor's  wile  barlnKa  dower  In- 
terest In  tbe  land.  In  tbis  case  tbe  Tender  wsa  a 
nooreeldeot.  liut  that  question  was  not  discussed. 
Seitou  T.  Pickering.  8  Band.  iTa.)  US. 

And  where  enoumbranoea  asalnst  tbe  property 
were  In  ^drment  which  had  bean  enjoined  In  an 
action  by  the  rendor,  bat  was  atUI  pendlnir  on  ap- 
peal. Thepnrehase-BDOQeyJadmnentwasenJolned 
untn  ttte  vendor  shonld  ledoce  tbe  encumbtanoea 
oulslandlnsr  to  a  sum  not  ezoeedinff  that  of  (be 
purobsae  money  due.  Arnold  t-  OurL  IB  Ind.  3S. 
See  Iticker  t.  Fiatt.  mfra. 

la  Eoger  t.  Kane.  6  Leigb.  Wa.  It  was  said  that  a 
Judgment  for  purobase  money  wlU  be  enlotned 
where  there  Is  a  seneral  wamnty  and  the  title  Is 
clearly  Shown  to  be  deCeotlve. 

In  Buell  V.  Taie.  T  Blackf.  SB,  It  was  saM  that  an 
Injunction  may  tieKranteda«atnst  tbe  collection  of 
a  purohaaemooey  note  uoUl  tbe  Tender  iball  pn»- 
oure  a  release  of  an  encumbrance  aaralnst  tbe 
property,  but  tbe  vendee  cannot  defend  at  law  on 
'  failure  of  oonslderatjon,  as  the  en- 
T  never  Injure  blm. 
es  bare  refused  InJaDOUona  on  fall- 
ate  of  title  00  tbe  BroandUtatlbe  remedy  by  de> 
fendlncat  law  tbe  action  (or  purchaaa  money,  or  a 
remedy  on  the  eovenant  of  Utie.  or  an  adequate 
remedy  at  law,  or  (be  tallura  to  oiler  to  readnd, 
pneluded  equitable  relief. 

Bo,  an  Injunction  was  refused  asainst  a  JudK- 
men(  wbere  tbe  defense  was  tbsC  tbe  action  wsa 
tor  tbe  leooTery  of  rents  for  an  ImproTsment  on 
pubUo  land,  wbtcb  bad  not  been  in  plaintiff's  pot- 
session  and  was  sold  bytbesoTemment  to  another 
party,  as  tbta  defense  should  have  been  made  at 
law.    BookST.  wmianis,  181a.  Ann.  ST4. 

And  where  tbe  defenae  to  a  purchase-money 
mort«aiw  note  was  encumbrances  ezlstlnir  at  the 
time  of  tbe  warranty,  and  was  not  made,  as  Ind. 
CIt.  Code.  I S6.  chap.  i.  proTlded  that  In  the  sotion 
to  forecloee  tbe  defendant  may  set  up  all  hli  de- 
fenses, whether  l^al  or  equitable.  Prior  to  the 
Code  iDjunotlone  were  sianled  on  equitable 
Brounda.  In  this  case  even  If  oomplatnant  could 
not  defend  at  law  he  should  have  souffbt  foran  ni- 
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NcB&iaiu  SupBBXE  Court. 


count;,  and  Botbwall  wta  hit  deputy ;  the 
other  deFendstita.  TttbII  aad  LoKf ,  are,  ra- 
■pecttrelj,  the  clerk  of  the  dtitrlct  court  and 
■herlff  of  Hadiaon  county  ;  that  the  plal&tl^ 
recorered  certain  Judgments  betore  a  Justice 
of  the  peace  of  Knox  c«unty  againat  one  Fred 
Flaher,  and  caused  exccutloni  to  be  faaued 
thereon,  vhlch  were  delivered  to  laid  Roth- 
well  for  collection;  that,  on  the  lame  day, 
plaintlfF  caused  to  be  executed  and  delivered 


to  Rothirell  an  undertaking  algned  bj  H. 
A.  Paoewatk.  J.  S.  HcClary,  and  A.  P. 
Pllger,  as  sureties,  for  the  purp<Me  of  is- 
demnlfylng  the  sheriff  on  account  of  tbe  leTj 
of  said  executions  upon  certalD  gooda  and 
chattels,  then  Id  thu  possession  of  Fiibcr. 
but  claimed  by  Deere,  Welle,  &  Co.  and 
Others.  (A  copy  of  this  bond,  as  set  fcHlh  is 
the  petition.  Is  set  out  in  tbe  opinion  In  8 
Neb.  SIQ,  and  need  not  be  here  given. )     Thi 


JoDotlon  before  jadsment  Tha  provliloD  ot  the 
Code  ohanacd  the  rule  in  Indiana,  and  doit  tb«  In- 
Jnootion  should  beEouabtby  onm  blUla  thefoT«- 
oloBura  inlt.    Blokcrv.  Pratt.  IBInd.  73. 

But  withoutau;  rrfereniMtotlie  Code,  Id  Tebrle 
T.  Turner,  7T  Ind.  tao,  whlah        "       "    '■ '■- 


Indiana,  "In  a  lultta 
on  land  ooDTcred  bj  tlie  mortgacee  to  tbe  moil- 
Srecor,  a  defect  of  UUe  will  be  do  defense  to  the 
suit,  (or  the  reason  tbet  If  tbe  mortffaaor  hH  no 
title,  the  foredoeure  cannot  Injure  him."  and  an 
lojDnetlon  was  srantad  beoanse  tJie  mortgaKor 
wsB  iDBolvent  and  tl»e  inortaa«e  embraoed  land 
otlier  than  that  mtatgttea  tor  purofaase  moner. 
'OrennUDr  Strang  v.  ItowDinr.  U  Ind.  SU,  m  far 
aa  it  eonlliets  with  this  ease.) 

In  Wlml>etlt  v.  S<diweKemaD,VI  ind. 
safsthamieei 
"aa  tojunotlon  maj  be  maintained  to  restrain  the 
oolleotlon  ot 
proper  ease,  but  It  U 
Mod  wlU  lie  In  aU 
broken  l>r  a  total  fallDre  of  title.  WedoDotde- 
dde  Just  wbat  facts  must  be  alleged  in  ordtt  to  en' 
title*  grantee  (o  an  iDjuDoUoui  wa  do  decide  that 
one  of  tbe  material  taota  that  etnst  appear  li  tbe 
lDSol*eac7  of  the  grantor.  In  holding  that  where 
tneolvetM7  Is  alleged  tbe  grantee  maj  reetrala  the 
oolleatlon  of  tbe  purobaaa  moner.  we  do  not  adopt 
a  dootrlDS  new  to  this  oouit,  for  the  principle  wu 
laid  downlongslneeln  the  oBsas  of  BHohT.  Folks, 
T  Blaokt.  tUs  Addleman  v.  Uormon.  Id.  Bli  Buell  v. 
'me,Id.U:ArDokiT.Ouii»lDd.aSB.  TheeBcaaea 
nam  to  tuTe  been  overruled  In  both  Strong  r. 
uowning,  and  Fehria  v.  Turner,  ntpm.^' 

In  OnieCt  y.  Sullivan,  m  Ind.  SK.  where  the 
lojnnetlon  was  tought  by  oroat  bill  In  the  in- 
JUnodOD  suit,  lusolvenor  of  wsrraoton  and  »a 
a  the  proDortr  were  held  suf- 
O  so  lD]uDc(ton.  Although  tbe 
iBve  l>aid  off  the  lien,  and  used  It 
1  set- off.  she  was  not  required  to  do  so.  Tbe 
oonrt  said:  "To  "permit  tbe  appellant  to  enforce 
the  oollectloD  of  her  Judgment  la  this  ease  by  ez- 
eoutlon  would  bepermittlDgtheappellanttODialle 
ao  unfair  use  of  the  legal  forum,  aod  leave  the  ap- 
pellee remedilees.  TbereareBomedeoUaosottbis 
ooort  In  harmoDT  with  this  tbeorj.  Bee  Rloker  v. 
Pratt.  Arnold  v.tAirl.  and  Febrle  v.  Tnmer.  ntpra." 

An  iDlnnetloD  was  refused  wherattMdetense  was 
eDmimbraeoee  agahiat  a  deoiM  tor  puicbaae 
moner;  but  the  grounds  existed  prior  Unreio  and 
the  same  would  have  been  a  valid  defenae  If  aa- 
•erled  to  that  aotton,  Bucbauan  t.  Iiorman,  8 
GUI,  ST. 

And  wheie  tbe  defense  was  that  tbe  note  wsa 
given  for  aoertaln  claim upod United  Stst^land, 
ToldoD  acoouDt  of  a  prior  claim  and  failure  of  oon- 
MderatloD.  end  was  refused  lor  negligence  In  not 
riefeadliig  at  law.  Paulkner  v.  Campbell.  Uorrls 
(Iowa)  14B. 

And  where  the  arouuds  were  vamntrof  litre 
and  that  the  title  of  the  land  vsa  In  itaa  United 
States  at  the  time  of  mle.  1u  order  lo  obiain  equi- 
table relief  InaolveoCfOf  grantor  and  dUlseooe  of 
81  L.  B.A. 


oomplalnantlD  prosecutinii  a  sniton  tbeooveoBBSi 
ot  tbe  deed  must  be  shown.  Swain  v.  Biimler.  1 
Mo.  4U. 

And  where  the  puFotnaer  was  Id  psaseaalan  on- 
der  a  deed  with  oovenants  of  wananty  alone,  and 
no  fraud  or  eviotion  vu  sbowa.  and  the  title  wat 
detecdve.  lie  remedrabouidtieoadieoavMMats 
oftbedeed.    Sentar  v.  FIIil,SSoeed,aaeL 

And  where  there  was  a  ooveDant  ot  war- 
ranty thai  the  vendor  was  selBed  In  fee,  and  had  a 
Rood  title  and  rlgbt  to  oonTer,  and  that  the  lacS 


wem  Judfrments  agalDSt 

other  land  aod  was  not   Insolvent. 

atainaker.MW,  7a.ai4. 


And  < 


e  the  o 


remedy  on  tbe  oOTenaot  of  warnuilr  for  a  den- 
dSDorla  tbe  title,  and  the  vnndee  was  not  InaolnaL 
WmciDS  V.  Hogue.  t  Jonea,  Bq.  ITB. 

And  where  tbe  oomplalDaniknew  that  Ills gimntiv 
ODlr  lud  a  Ufe  estate  at  the  dDM  of  tbe  porofaata 
and  waa  solvent,  as  equity  will  leave  hlB  to  bk 
remedy  on  his  warranty.  Benryv.  Elliott,  •  Jonn. 
Bq.l7EL 

And  wberc  there  was  no  charge  of  InaoJvenef, 
although  it  was  alleged  that  tbe  title  to  the  IkS 
bad  tailed,  but  the  remedy  was  to  set  this  op  in  t^ 

aotloD  as  a  defease  ot  sue  or 

V.  Tborutoa,  SI  Qa.  IH. 

And  where  thaareuDd  wai 
ot  title  lo  vendor  after  Judnoenl  for  tbaprtoe  ^ 
land,  and  there  was  a  temady  by  appeal  or  aetlaa 
of  ouUltT.  as  the  matter  was  ret  ^idlciate.  M<wt^ 
son  V.  (Jrooka,  8  BxOx.  (1^1  tU. 

And  where  tbe  grantor  had  no  tltta,  but  mm^ 
plalnant  waa  still  Id  paaeMrion,  and  tbe  fan*  that  a 
suit  in  ejectment  had  been  oommeDoed  againat  hl> 
wonld  not  entitle  talm  to  an  injanotton,  as  ooas- 
plalnant  could  not  avoid  tbe  payment  of  the  pa>- 
ohan  money  without  oOsrlng  to  resohid  the  ooe- 
traot  and  return  the  possrstdnn.  Jseksoa  v.  Hiv. 
tOD.  a  CbL  18T. 

And  where  the  title  wss  defeotlvs,  But  oompiaB- 
antdld  DOtsuefora  resolBaion  or  for  a  goodtltla. 
Haikbam  v.  Todd,  I  J.  J.  Harsh.  ML. 


of  a  ooD- 
obtaln  release  of  vendor's  Irasbaiid  and 
quitclaim  of  Utlsaon  the  ground  thatsnoh  mkaae 
and  quitclaim  had  not  been  leodeied,  was  ternsM. 
as  the  purcbaser  bad  tils  remedy  by  siotlon  of  spe- 
olllo  perf  ormence,  and  no  apeolal  gronnd  for  equi- 
table Interfereaoe  was  shown.  Pet^  v.  Klrta,  If  N. 
Y.8.ELM6. 

la  Pattnn  V.  nylor,  «  n.  &  T  How.  Ut,UL.e«. 
687.  an  Injunction  was  refused  where  the  veador 
wss  Insolvent  and  the  deed  oontalued  oovenanlafor 
further  sssuianoe.  and  of  wamaty.  and  the  grantee 
was  In  possewlon,  aod  the  arantor  had  no  Ude,- 
hddlng  "that  It  there  la  no  fraud,  and  no  covttaana 
toasouM  the  Utla,  be  Is  without  ra— dy;  as  ibe 
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NOBwaaiAH  n.ow  Ca  t.  Bollmax. 
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petttloD  fQrther  STen  thkt  the  deputy  aherifl 
levttd  these  eiecutlona  upon,  and  sold,  cer- 
tain pn>pert7  tben  in  the  poueulon  of  Fisher 
(described  In  Exhibit  A,  attached  to  the 
petition},  and  applied  the  proceeds  arising 
lioni  such  sale  to  the  payment  of  plaintiff's 
JudK^enta;  that,  at  the  same  time.  Bollmnn 
und  Rothwell  fraudulent  If  and  unlawfullj. 
and  for  the  purpose  of  cheating  and  defraud- 
ing plaintiff,  and  without  his  knowledge  or 

vendor,  seUtUB  In  ROOd  faltb.  Is  not  mpoiultile  tor 
the  goodneaa  ot  bis  tttip,  twroad  the  oiianc  of  his 
covenantBln  tbedeed." 

T.  D^jMonev  In  amamU  or  InniL 

Some  oases  iTTBiit  an  iDjunotlonsKafustimnihaM- 
monej  JudirmentH  where  tbere  ts  a  dpllclenc7  in  ttiA 

So,  an  Inju  artiOD  asnl  DSt  a  judsment  (or  purchaM 
mone/  was  gTHnted  where  tbe  vendor  tn  a  title 
bond  oaly  oonTejed  to  complniaant  one  half  the 
'id,  sad  n 

r.  Taurban.  6ne«d  (Ky.)  138. 
B  the  vendor  in  a  title  bond  baa  eu»  qo- 
D  of  all  tbe  land  sold  at  tbe  time 
id  a  set-off  was  aUowed  oomplaln- 
■  for  failure  to  deliver  possession, 
r.  1  Har.  A  J.  M2. 
And  where  tbe  Injuoctlon  suit  was  (or  a  speolflo 
performance  by  thapurcbaser.snd  there  was  a  de- 
llcleiiey  In  the  amount  of  theland,  for  wfaleb  ade- 
dnctloa  was  decreed.  HumphreTS  *.  N'Oteoaohao, 
1  Mnnf.  tSB. 

And  where  tbera  was  a  deflelenoyln  the  qnantltj 
of  land  sold  by  title  bond,  and  tbe  sale  was  with  a 
warranty.  The  question  at  to  the  failure  to  defend 
at  law  was  not  diacuned.  Nelsoa  t.  Idaubews.  1 
Hen.  ft  U.  IM.  a  Am.  Dec  IBO, 

And  where  land  was  lold  by  the  acre,  and  there 
was  a  dedoleney.  and  comoennatlo  i  waa  allowed 
for  tbe  defloienoy.  enimaled  by  the  arpraie  value 
ofthetraoL  Nelson  v.  OarrlnRton.  1  Mun(.  B3S,a 
Am.  Dec  SIS. 

Tn  Koger  v.  Kane,  S  Leirh.  flOA,  It  was  said  that  a 
Judiiment  for  purohase  money  will  be  enjoined  on 
cbeicrouDd  of  defloiency  In  quiin city  of  land,  where 
tbe  sale  was  by  tbe  sere. 

But  an  inlunciloD  was  refused  where  tbe  sale  was 
t>y  metee  and  bounds  and  the  quantity  sold  was 
■■moreorlesB."aiidtbere wasa  dedDlenoy.  Grant- 
land  r.  Wli^bc.  S  Uunf.  ITS. 

For  defloiency,  eee  SIrodea  t.  Patton.  I  Brock.  SS. 
infra,  T.  b,  Ift  ChambliM  T.  Miller,  U  La.  Ann, 
TO.  infra,  I.  b,  13:  Davis  v.  Mlllaudon,  U  Ia. 
Ann.  881,  infra,  L  b.  12. 

8.  Waud. 

nand  as  to  title  In  the  sale  of  land  has  been  held 
■undent  loButhorlzeantnJunoaon.  although  some 
raira  refused  relief  on  aooount  of  failure  to  de- 
Bo,  an  injunction  was  granted  BgafoataJnitsiDent 
for  purchase  money  where  the  title  was  defective 
and  oamplainant  was  deceived  by  false  representa- 
tions of  the  vendor,  and  suffldent  ezonse  was  given 
for  not  defending  at  law.  FltahT.Polke.rBUMM. 
-  set. 

And  where  tin  defense  wsa  trand  In  making  a 
Mje  o(  the  land  wblon  tbe  vendor  had  convey^  to 
anatlier  party,  and  no  objection  wsa  made  to 
the  jDrlfldlctton  to  equity.  Bndloott  v.  Penny,  U 
Smedes&ILlU. 

And  where  the  defense  was  that  the  sale  of  per- 
sonal property  was  made  on  false  representations 

was  said  that  a  defense  against  an  aoUon  oa  a  re 
estate  pnrelisSB  Monay  note,  oould  not  be  made : 
HUB.  A. 


consent,  or  that  of  the  snretfes  upon  tbe  in- 
demnltying  bond,  took  into  their  posaesiion, 
and  coDverted  to  their  own  use,  CMlaln  other 
property  claimed  br  Deere,  Wells,  &  Co. 
(described  in  Schedule  B,  attached  to   the 

etition) :  and  that  no  accounting  baa  ever 
sn  made  to  the  plaintiff  or  said  sureties 
for  the  property  so  taken  and  converted  by 
said  sberlS  and  his  deputy.  It  la  further 
alleged  that  subsequently  Deere,  Wells,  A 

law  where  there  was  no  evlotlon.  but  oould  be  In 
equity:  and  (be  rale  Is  the  same  in  regard  to  pes- 
1  properly.    Foe  t,  Deoker.  B  In^  UO. 


Howell  V.  Hotes.M  Ala.  1. 
le  damaires  for  fraud  In  the  sale  were 
olalined  at  a  set-off.  and  the  vendor  waa  Insolvent, 
and  the  oomplalaaot  through  UMtHgenoe  failed  to 
use  hia  set-off  in  the  aotton  at  Isw.  Hall  v.  Clark, 
n  Mo.  116. 

For  fraud,  see  slso  Fltob  v.  Poike,  T  BUokf.  Bfti. 

ipra,  L  b,  f%  Lee  v.  Taughan.  BueM  (Ky.)  18^ 
npro.  L  b.  T:  Calloway  v.  Moraniy,  8  Ala.  Ult 
Grundy,  nc.  fl.1  Pel.Sia,TUed.eU, 
supra,!-  b,  8> 

Sl  Bcs  iudJcoto. 

An  Injunction  will  be  denied  where  the  matlei 
has  beoome  m  JudlDola.    Moore  v.  Bill,  DeQa.1tX). 

So.  an  Injunction  was  refused  agaluat  a  Judgi 
for  purchase  money  where  some  of  the  breaches 
were  UtlRatedintheault  at  law.and  oomplaliiani 
was  nenlltcent  In  not  UUgalJlng  aU  of  them.  An<' 
Ghu  Code,  I  SSes,  provides  for  sntdi  defense.  Dsa- 
vergeis  v.  Willis.  SB  Oa.  S8t. 

And  wbero  tbe  defense  agatiat  a  Judgment  on  ~ 
purohase- money  bond  given  to  c 
er*  was  tbat  tbe  the  title  was  deteotive  and  in 
other  person,  but  who  was  a  party  to  tbe  suit  in 
which  the  sale  was  ordered,  ablelda  v.  MoCluog, 
BW.Va.™. 

IQ,  Ifo  eauss  of  action  (or  lii^netton. 

InjunoUnns  are  refused  against  Judirmenta  (or 
puiohase  mooer  If  there  was  no  varianty.  Or 
covenant,  or  baud,  or  K  the  ot>JectlonB  to  tbe  tltla 
are  not  well  founded,  or  if  complainant  ia  guilty  at 
laobea  and  has  not  complied  with  his  oontraot. 

Bo,  an  inluDOtlon  against  a  Jndgment  (or  pm* 
ohaae  money  was  refused  where  tbe  objeotiana  to 
the  title  were  not  valid.    Porter  t.  Soobie,  S  & 

And  where  tbe  alleged  defcota  in  tbe  Hue  were 
not  establlsbed  and  there  waa  no  danger  to  be  ap- 
prehended.   AllenT.PtilllpH.EUtl,(Ky,)  1- 

Aod  where  tbe  vendor  was  a  nooresldenE  and 
oomplalnant  did  OM  thaw  aBcnatlTely  defects  In 
the  titte  and  his  possession  was  undisturbed.  Oan- 
tiellv,Oobb,4SGa.na 

And  where  the  cause  for  Injuuctlon.  that  there 
was  a  superior  outstanding  title,  was  not  estab- 
llsbed, and  oomplsinaat  bald  posaesiion  nnder  a 
warranty,  although  ttie  grantor  waa  a  nonresident, 
but  his  removal  was  known  to  have  been  oontem- 
ptated  witeo  the  deed  waa  aooepted.— the  remedy 
being  on  the  warranty  K  eomplalnaat  is  evteted. 
Payne  *.  Cabell,  T  T.  R  Mon.  US. 

And  where  the  vendee  under  a  title  bond  claimed 
that  there  was  an  outstandbig  title,  but  he  wu  in 
possasslOD  and  the  statute  ol  UmltaHon  protected 
him  tron  the  adverse  olalmant.  Amlok  v.  Bow> 
yer.  8  W.  Ta.  t. 


Disr.zBabyCoOgle 


Skbrabka.  yunuciut  Couxt. 


Oo.  braagU  an  actloD  in  the  olrcalt  ooort 
of  the  United  States  for  tbe  district  or  Ne- 
bnika,  aKalnst  said  Bollman  and  ttie  sure- 
hri  official  bond,  for  the  conversion 


the  Koodf  deaeribed  In  said  Bxhibit  B:  tfaii 

Bubacqueatl;  Bollpian  InstUnted  an  mt*ioa  1b 
the  dlstrl^  court  of  Hadlson  county  agalntt 


of  all  the  goods  so  taken  bj  the  officer,  and 
_    F  _..    _  ._  .> '— '-Jiede- 

-  .  .  images 

it,  for  the  goods  taken  at  the 


le  ff(. ^ .  — 

recovered  taerelu  a  Judgment  anlnst  the  ae- 
fendante  for  tbe  sum  or  9S,41«.<S.  dai 


said  HcClarj,  Pllger,  and  Paaewalk  npoa 
said  Indemnify ing  DODd,  tor  tbe  purpnae  of 
compelling  the  plaintiff  berein  to  fmj  fir 


And  where  time  werajudffnientiagatnftabaok, 
and  tbe  vendor  havlac  the  puroluue-iiioiiej  ]udB- 
meols  wiu  astookholder.  butbe  ba  J  bank  blllB  and 
other  propen;  auDolsnt  to  wKllttj  bis  llabUlClea, 
and  offeied  a  good  bocd  to  proieot  the  Teodea 
OoUfaU  T.  ClBTton,  SB  Oa.  Ota. 

And  where  the  purObBaer  ander  a  ceneral  war- 
raoty  wis  to  poasMiloD  and  had  never  been  evicted 
orthieatened  witba  •nil,  and  there  were  no  fraudu- 
lent repraaeatatloiia  or  ooDoealmeot,  and  tbe  veo- 
dorwas  Dot iDBOl rent.    Baalev. Belverlef.SLelih, 

And  where  oomplaJnaQl  held  onder  a  geneial 
warrBDtr  and  the  ^e  waa  In  non  and  not  bj  the 
■ore,  aod  there  was  do  superior  title  shown,  or 
eviotloD,  and  the  alleffed  defeoti  In  the  title  did  not 
appear  to  be  leaL   Tanoe;  v.  Lewie,  *  Hen.  k  U. 

seo. 

And  where  the  defeat  In  the  Utle  was  not  speoi- 
Ded.   StcDDh  V.Howard,  a  Bibb.  SOI. 

And  where  the  bill  oloomplalnldld  not  show  the 
oonslderatlDD  or  oontiaot  of  porohase.  or  dlstuib- 
ance  of  ponesalon.  or  offer  to  reeolDd.  aod  It  was 
vague  sad  IndeaoItQ.  Bdwards  v.  Sln>de,£  J.  J. 
Hanb.  B06. 

And  where  there  waa  fallnie  of  title,  but  poaaea- 
don  wsa  unmoleited,  and  there  waa  do  fraud  or 
oovenanCs  of  title.  WlIUaauoD  y.  Baner,  ITreem. 
Cb.  (Hlffl.)  IIX. 

And  where  the  gronnd  was  fatlure  of  Utte,  and  a 
pnt<chB£eT  of  Bohool  land  from  tbe  oouaty  auditor 
wet  In  poaseailon,  u  a  purchaae-mooey  mort^sRe 
oannot  be  misted  on  theKround  that  tbe  countr 
had  no  title  Id  the  abeenoe  otcutenenta  and  fraud, 
and  there  was  no  atiempt  to  bold  ibe  complainant 
perMoallr  "able.   Cartright  v.  BrigBB.  a  Ind.  184. 

And  where  the  purohaserbougbtsuohiltleaf  the 
vendor  bad  altbouftb  tbe  vendor  held  uDder  a  war- 
ranty from  a  prior  grantor  whose  title  was  defeo- 
UVB.    Kogorv.  Kane.  6I*lRh.«08. 

And  where  tbe  piirobBser  at  a  shentTa  sale  aotd 
to  oomplalaaac  his  bargain  wltbout  recourse,  and 
there  waa  no  fraud.    Carrloa  v.  Vroman.  S  Lite. 

And  where  A  made  ■  verbal  contract  for  tbe  sale 
of  a  lot  to  B,  who  sold  to  C  without  any  warranty, 
and  A  then  made  a  warraotr  deed  to  C  and  the 
Jndgmeot  waa  oo  the  purehase- money  balance  dne 
to  B.  and  the  defense  was  a  ohaofe  ia  tbe  street 
looatioD,— the  remedy  it  any  beliw  on  A's  deed. 
Prloe  V.  Ayres,  10  Qratl,  575. 

And  where  tbe  romplaloant  had  airreed  that  the 
payment  should  not  be  withheld  on  the  ground  of 
the  vendor  not  being- able  toconveftbem  when  tbe 
purchase  money  should  become  due,  and  tbe  con- 
templated removal  of  tbe  vendor  from  the  ttstr 
was  understood  at  tbe  time  of  the  purchase.  Lucas 
V.  Chepeze,  X  lAit.  (Kj.)  81. 

And  wbere  tbe  defease  was  thattbe  same  was  oot 
to  be  paid  until  a  tlUe  to  litigation  was  settled,  but 
this  agreomcnt  was  not  eetablMhed,  and  the  com- 
plainant la  tbe  Injunction  suit  was  to  pnv  when  a 
third  party  would  make  s  deed,  and  tbe  falluni  to 
obtain  a  deed  was  due  to  compUlaant'i  fault. 
Alexander  v.  Baylor,  HI  Tex.  EiSD. 

And  where  there  was  no  fraud  or  eviction,  and 
the  purchaser  was  In  possession  under  a  deed  with 
81  L.R.A. 


tbe  propertj  described  In  Exhibit  B,  um  for 
and  on  account  of  tbe  said  Judgmttit  reoor- 
eied  bv  said  Deere,  Wells,  A  Oo. :  tJwt  Boll- 
man,  In  his  said  action  on  snld  tMod,  for 

oovenants  of  gepeial  warranty  and  tt*"*"'  w»^ 
raqty  asalnst  a  claim  of  A.  for  which  alaim  of  a 
complainant  paid  A  fl.OOO,  and  the  plaintill  at  law 
ottered  to  abate  tbe  juclgmeat  to  the  extant  of 
Mmtbevalueof  laadclahnedbyAatthe  tlmeof 
sale.  A  vendee  m  pii-  esalon  under  a  deed  wllh 
oanta  of  special  warranty  is  enUtled  to  no 
equitable  relief  oo  aocount  of  oulatandlDC  enooB- 
brances  or  advene  title.  BUiotl  v.  nnnnpLOD,  4 
Hnmpb.  BS,  10  Am.  Dec  030. 

And  where  the  defense  was  that  the  vendor  had 
died,  but  tbe  purchaser  neglected  to  psty  the  pni- 
obsse  Bumey  dnrlug  his  Ufettme  and  obtain  ■  oni- 
veyance.  U  tbe  complainant  made  the  belrstartle* 
to  tbe  tnjunotlon  suit,  a  temporary  lojajicoaa 
would  be  Kraoted  until  their  dalm  of  title  wa*  de- 
termined. Frout  V.  OibeOD.  1  Ct«nch.  C.  C.  KB. 
U.  Salts  hvewoucon  and  odminMratan. 

InJUDOtlons  have  been  irrau  ted  agnlasC  Judameatt 
on  administrators',  sxecutois',  and  gvardiaDS'saks 
where  a  good  title  could  not  be  secured,  but  have 
been  refused  where  the  title  waa  oared,  and  wbnv 
such  defense  waa  held  :o  be  a  legal  one,  and  waa 

So.  an  Injunction  was  granted  against  a  Judnnent 
for  purcbase  moaey  where  the  puroha.wr  was  un- 
able to  obtain  the  title  to  a  pre-emption  tjau^bt  at 
administrator's  sale.  It  was  said  that  the  obJectloD 
to  want  of  Jurlsdicllon  lo  eQully  waedispcsed  of  m 
Telbam  v.  Wllaon.  <  Ark.  2S0.  wbera  a  deoreerrani- 
Ing  an  Injancllon  was  reversed  for  want  of  iHtnt. 
Pelham  v.  noyd. »  Art.  580. 

And  where  Uie  bond  to  pay  purohaae  money  an) 
the  bond  to  make  title  were  coDourreot  acts,  and 
the  vendor  did  Dot  tender  a  valid  title,  and  th«  de- 
fendant as  executor  had  nopowirtosBll  oroonvej. 
Brlttaln  v.  McLain,  8  Ired.  Eq.  168. 

But  an  Injunction  was  refused  aKalnet  a  lodg- 
ment for  purchase  money  wheru  tbe  grotmd  was 
that  the  UUe  of  the  vendor  waa  not  clearly  shown 
to  be  good  and  the  vendor  wai  In  posstasion  and 
the  executors  tendered  a  deed  of  apeclal  warranty 
and  DO  speolBo  objection  was  shown  to  tbe  title. 
The  executore  telling  under  a  power  given  by  a 
will  are  not  bound  to  make  a  deed  of  general  war. 
ranty,  where  there  la  no  oontraot  to  tbat  ellect- 
OranOand  v.  Wlftht,  5  UuDf.  996. 

And  where  tbe  properly  waa  sold  by  an  ezeonter 
at  public  sale  as  of  doubtful  title  buton  repinen- 
tailona  that  suoh  vendor  would  give  hi*  peiaonsl 
warrapty  against  an  eviction,  wblcb  be  did.  and 
waa  solvent.    Herritt  v.  Hunt,  1  Ired.  Eq.  «■. 

And  where  the  defense  vbs  not  made  at  law  tbal 
the  sale  by  sdmlnletnitois  waa  Invalid,  heraose 
certain  heirs  were  not  made  partlea,  and  a  deed  of 
the  belre  was  tendered  in  rbe  InJunotJon  suit,  and 
complainant  had  uninterrupted  poasaskn.  Mo 
Lanrln  *.  Parker.U  HIaa.  SCt. 

And  where  the  defeuse  was.  that  U  was  given  tor 
property  bougfal  at  administrator's  rale,  which  sale 
was  void,  as  this  wss  a  legal  detenie  and  was  not 
made  or  excused.    Qarrelt  v.Lyiieh.ti  Ala.ISt. 

And  where  the  sale  was  to  pay  the  debts  at  a 
testator,  and  tbe  defense  of  failure  of  ooDsidBa- 
tlon  on  acooant  of  title  waa  not  made  lo  tbe  boHod 
at  law.    LaUmer  t.  Vharfam.  41  S.a,H&oveiTui- 
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NoKWxaiu  Plov  Co.  v.  Boluiax. 


the  porpoM  of  cbMtlng  and  defnticlliig  the 
NmnKun  Plow  Ooropuij,  nnlftirfallr  and 
fnodalsntlT  «T«rTed  tb»t  tbe  uld  judgment 


of  Dam,  Weill,  ft  Co.  vas  recorered  ou 
•ooounl  utd  for  foods  tekeo  \>j  BollmaD  upon 
■*ld  oxecadoiw.  although  In  fact  said  Judft- 
ment  was  not  obtained  for  nich  purpuie,  is 
Bollman  well  knew  at  the  time  of  brlngioK 
bts  ault,  hot  on  account  of  and  tor  the  goods 
deacribed  in  Eihlbtt  B.  a*  well  as  for  the 


gooiU  mentioned  and  set  forth  In  Exhibit  A. 
The  petition  further  chargn  that  Bollman 
prosecuted  hla  Mid  action  to  final  Judgment, 
KCOTerlag  therein,  against  Ftlger,  HcClarv, 
and  I^walk  the  sum  of  (S.'niT.ST,  for  tha 
Talne  of  the  goods,  loctudlDg  iboM  converted 
bj-  htm;  that  the  undertaking  was  for  tlie 
lue  and  benefit  of  plaintIB,  and  that  tbe  lat- 
ter Is  liable  to  the  luretlea  for  any  and  «11 
moneys  they  may  be  compelled  to  pay  Boll- 


And  «b«fe  tha  lief  COM  aialmt  a  pnrchiic  money 
notaoD  s  ruanUau^  wle  was  falliini  nf  cnnaiden- 
tJoatrom  detectofUtle,  and  Buoh  defense  waanot 
made  at  law,  and  tbere  waa  no  otnr  to  reamnil. 
Bhipp  V.  Wbeeleam  8a  Hlaa.  HB. 

Tor  aakf  bv  adintnlstrator,  see  ItUlet  r.  Palmer, 
SB  Hln.  BS.  nti>ra,  L  b,  a. 


Tbt  rate  Kema  to  be  tbst  tDlacatloD*  will  be 
OraDted  Bgalnst  Bales  nnderiummBrr  ladrmeula, 
wbere  tbe  pambiser  Is  unable  to  obiaip  ■  rood  title. 

So,  an  InjunotlOD  acalnst  a  Jadjcment  for  pnr- 
obase  money  wm  granted  wbere  tbe  order  of  lale 
was  on  s  sumniary  Judsment  and  tbe  vendor  bad 
■tlpulmed  Out  tbe  title  was  to  bo  perfected  beFure 
payment  oould  be  eoForoed,  and  tbere  wu  a  prior 
outrtKage  on  the  property.    Wsde  y.  Feroy,  £4  La. 

Aad  wbere  there  were  tpatitmgf  on  tbe  land 
prlortopurabaae,adeflclenairln  tbeqnuitlty,aad 
ael-oIlB.  Bi  Im,  ActlSU  provides  Iliatoompeasatton 
may  form  the  rrDUnd  for  InJUDCtloii,  and  ibe  lale 
was  under  an  order  via  txtailiva.  JobnstoD  v. 
Hickey,  1 !«.  SB. 

And  where  tbe  Bfoands  were  that  the  United 
Btatee  did  not  oaoflrm  a  looatlOD  of  tbe  title  snld 
to  oomplBlnaut,  but  on  tbe  coDtrary  ^ve  to  tbe 
lines  ot  Hurtey  a  dlSemit  direction  dlmlalablDB 
tlie  quantity,  and  subelitutlPB  In  Its  atead  low 
swamp  land  otlnferlor  value.    BatTOW  v.  Oaioiiiz, 

And  wbere  the  defease  waa  that  a  suit  was  pend- 
IDK  aj^liw'.  the  vendao  by  a  claimant  ot  superior 
title.     Einlcloe  T.  Weiss,  8  Mart.  N.  B.  tSO. 

And  wbere  an  action  by  Ibe  veudee  waspeudtnB 
■sralust  tbe  vendor  for  lailure  of  oouElderatloD  of 
tlw  parchaae-  money  mortgose.  and  was  luatltuted 
prior  to  an  executory  aclloo  On  the  mortjiage. 
The  sale  under  the  latter  wag  enjoloed  uDtll  the 
former  was  determined.  Walker  v.  CuouUn,  U  1a 
Ann.t8e. 

And  when  therewasadefloleacj  lo  the  quantity 
of  land  sold  under  a  warranty  It  waa  held  that  a 
claim  for  compensatjDD  waa  Dot  Id  Ibo  oatuce  ot  a 
set-on.  but  wasa  failure  of  coDilderatloD,  SavIs 
T.  HlllaudoD.  It  Id.  Add.  881. 

But  a  purebaierwaa  entitled  to  an  Inlunctlon 
■Italnat  a  nls  for  purchase  money  or  laud  on  a 
summary  order  only  to  tbe  ezteotof  an  eooum- 
'jbraooe  tbereou.  where  the  vendor  bad  failed  to 
liave  tbe  same  erased  aocordins  to  his  agreement. 
"Walker  v.  Cncullu.  rupra. 

And  a  vendee  of  [and  la  not  entitled  l«  anlnluno. 
Mod  Bsalnatassle  ou  a  aummary  order  on  a  pur. 
chasa-money  mor'gBKC  s'ven  t>y  bli  vendor  wbere 
tbe  vendee  does  not  show  Ibat  be  Is  onlltled  to  be 
fabrosnted  to  tbe  rlBbts  of  bis  veudoranaccimnt 
pf  a  daflalency  In  the  amount  of  laud  sold  to  his 
'    VeDdor.    Chambllaa  v.  Miller.  U  La.  Add.  T1& 

Ul  ODurt  Milca. 


moD«r  JudBDwot  s  where  tbe  gala  was  under  orier 
of  court  and  tbe  title  waa  defective,  but  have  been 
dsDled  wben  there  wasaremedy.by  renMlaKOon- 
firmatloD  of  the  master's  report,  or  where  the  title 
oould  be  perreoted. 

So.  an  injunction  acalnat  a  lud^ment  for  par- 
chase  money  wassiaDlad  where  tbapmobaae  was 
OD  eiecutloo  sale  and  the  defendant  tn  Uie  ezaou- 
tion  had  no  title  to  tbe  pioperty.  This  case  does 
sotfbow  wbether  datenseoouid  have  been  made 
In  Tbe  prooeedlnn  on  the  sale  bond.  Bartlett  v, 
London,  I  J.  J.  Harsh.  SiL 

And  where  the  aalewas  of  land  of  an  estate, 
made  by  court  com mlaal oners  of  three  tracts  gold 
under  title  deeds  at  t>uyer*s  risk  as  to  quantity  and 
title,  but  aa  to  one  tract  there  waa  neltbortltla  nor 
poeseMdon,  Bnd  a  deOclencr  existed  as  to  the  other 
tracts,  and  Ibe  terms  of  the  order  did  not  authorize 
suohasale.  Tbe  InJUDOlion  was  on  the  Rround  of 
want  of  authority  or  for  mtstakCL  Btrodes  v.  Fat- 
ten, 1  Brock.  XSe. 

And  an  Injunction  was  sranted  aaalnst  the  en* 
foroement  ota  sale  bond  whlob  was  ot  tbe  same 
effect  RS  a  Judgment,  wbeie  tbe  gale  wis  mnde  by 
order  of  tbe  execucloo  creditor,  aod  the  defendant 
Inthe  execiiUon  had  no  title  totbegame.  Brum- 
mel  V.  Hurt,  3  J.  J.  Mamb.  1D9. 

But  an  tnJunctloD  ayalust  a  Judgmeut  for  pur- 
ohaae  money  was  refused  where  there  were  no 
objectlnosby  the  vendee  lo  tba  Iltleof  the  vendors, 
no  allccratlon  ot  fraud,  and  poaaewloa  was  taken 
and  ability  of  the  vendor  end  a  desire  lo  make  title 
and  locoD&rm  tbe  sale  were  shown,  altbougb  the 
pnicbaae  was  mads  under  a  decretal  sale  which 
wasirrecnlar  and  erroaeoug.  Lampion  v.  Daher. 
T  B.  Mod.  IT. 

And  where  tbe  property  was  bought  at  ludMtal 
sale  and  tbe  title  was  detective,  but  complainant 
bad  a  remedy  by  reslatlng  oontlrmatloo  of  thesale 
upon  the  return  of  the  com misg loner's  report, 
Threlkelds  v.  Campbell,  I  Oratt.  US.  U  Am.  Dec 
S8i.  Bee  also  Bblelds  v.  HoCIung.  B  W.  Ta.  79, 
lupm.  L  b.  B,  and  Dickinson  v.  Cblsm,  i  T.  B. 
Hod.  IU,  tnfra,  IT.  L 


c  Judomtntt  tn  favor  ot 
An  injunctloa  was  uranlad  agalDst  a  Judsmenl 
where  the  same  was  on  a  breacb  of  warranty  of 
deed,  for  reimbursement  ot  ktowIdk  crops  re- 
covered by  a  tenant  from  tbe  grantee,  wbere  tbe 
gran  tot  reserved  suoh,orops  In  tbe  sale,  but  by  mis- 
take ol  tbe  scrivener  the  reservation  was  omitted 
from  tba  deed.    Thompaon  v.  Tilton,  84  N.  J.  Sq. 

aoB. 

A  Judgment  tor  the  purchase  money  obtained  on 
a  covenant  of  selaln  after  the  oovenan tor  died  was 
eidolned  where  tbe  title  was  perfected  by  the  per- 
Sonai  representative  and  a  conreyaooe  waa  len- 
derod  OD  a  ault  for  gpedllc  performance,  as  the 
BdmlDlstratrlx  could  nut  defend  tbe  action  at  law, 

acceptance  of  the  title.  Beeso  v.  Smith,  12  Mo.  B44. 

An  injunction  was  vrented  agatn»t  a  Judgment 
where  the  recovery  was  by  a  purchaser  on  a  title 
bond  for  failure  to  ooDvey,  and  the  repreeeniatlve 
Of  the  vendor  tendered  a  conveyance  o 
to  tbe  tltla  bond,  and  the  vaodeeaf  ~ 
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maD  on  account  of  ttae  giving  of  Mid  under 
taking ;  tlist  the  Judgment  obtained  bv  Bull- 
man  la  in  full  foTC«  and  unpaid  ;  that  plalDtlS 
la  now  and  at  all  times  has  been,  ready  and 
willing  to  account  to  Bollnian  for  all  prop- 
erty taken  upon  said  executions,  and  to  in- 
demnlfj  and  gave  him  harmleu  for  all  costs 
and  damBgei  reaultiag  from  such  seizure, 
and  is  readr  and  wiiriDg  and  offerB  to  pay 
into  court  for  hie  benefll  all  mnneji  Juatly 


due  Bollman  on  aooonnt  thereof,  togetbw 
with  all  coata  and  expenditures  fnemred  If 
him,  which  plaintiff  ought  equitably  afil 
fairly  to  pay  on  auch  aoooont;  that  BolImiA 
and  Rothweil  are  loiolTeDt:  (hat  the  lonott 
haa  caused  execution  to  be  Usaed  aptm  lili 
judgment,  and  placed  the  same  In  the  butfa 
of  aald  defendant  Ijcmy,  aa  sheriff,  wito 
threatens  to  leTy  the  same  upon  the  properly 
of  Pllger,   UcCIary,  and  Paaewalk.      Tk 


purebaae  kneir  that  apart  or  tbe  land  iraa  held  br 
anotberand  (ailed  to  biiajr  an  action  to  prevenl 
auob  prwinrmnlmi  ripening  Into  a  good  dtlp.  Will. 
banks  T.  Sunoan,  i  Deeauss.  Zq.  GSO. 

But  an  Injunction  was  refused  where  the  Juds- 
ment  was  In  faror  of  a  purobaser  tn  ■□  action  ol 
oovenant  on  a  title  bond  tor  a  forfeiture,  and  tbe 
rorfeltura  was  negligent  and  voluniarjr, 
obanoellor  oannot  rellere  ■nerelf  twonuse  the 
holder  of  a  broken  oorenant  electa  lo  aeek  bl>  relief 
atlaw.   OldbaiDT.  Wooda.ST.  &Uon.l3. 


si  detea 


usually  Injunctions  for  such  oauses  hHvebecn  de~ 
nlod  where  suob  defensa  was  made  or  mlgbt  hai 
been  made  at  law.  But  Injunctions  bavo  bet 
lirnnted  where  the  failure  to  Serend  was  eicuKe 
and  In  some  oases  on  the  ground  of  fraud  aJone. 
and  where  the  remedr  at  law  was  doubtful. 


a-  WKtn  Ule  lUferae  1m  forgerv  or  ni 


.  est  factum. 


Ad  InJunctlOD  will  be  refused  where  defensa 
□F  nan  ett  faetum  Is  not  made  at  law.  Haden  t. 
OanleD.  T  Leigh,  Uf . 

Bo.  an  injunction  was  refused  where  complain- 
ant la  the  Injunction  suit  was  oegllgeutlD  notmski 
Ing  s  defense  of  non  eaf  /oclvm  at  law.  Rerahon  t. 
Bank  of  tbe  Oommonwealth.  t  J.  J.  Harsh.  iSS. 

And  where  ttae  defense  against  an  execution  on 
a  replevin  bond  was  that  the  name  of  ttae  surety 
was  forged,  and  an  aifldavlt  of  Ulegalliy  would 
bare  been  a  suatoieat  defense.  BounsaTlllev.  Ho- 
GtDnls,S8(ia.G!S. 

And  where  tbe  defense  was  that  tbe  bond  sued 
on  was  obtained  by  fraud,  and  also  a  defense  of 
non  CM  ^ac^um.  and  ooeiouaewasmade  for  falling 
to  make  a  defense  atlaw,  although  oourtsof  equity 
and  law  bave  oonourrent  JuiisdtoClon  In  suob  mat- 
ters.   Hedeu  v.  Qardeo,  7  Leigb.  IfiT. 

wei  granted  where  the  obligor 


InaUlm 


flee  JudgoiBDt  was  taken,  altiiough 
fense  it  hiw  after  information  tbat  his  name  was 
on  tbe  bond.  Tbe  Injunoilon  wai  granted  on  tbe 
ground  that  ttae  remedy  at  law  was  doublfuL 
BpotsHood  T.  Higgenbolham.  t  Munf.  SIS. 

And  where  the  defense  was  that  the  bill  in  suit 
was  a  forgery,  and  ttae  excuse  for  not  deCeudlng  at 
law  was  that  Uiere  wsi  a  similar  genuine  bill  which 
wss  bellered  to  have  been  the  one  Id  suit,  and 
wblcb  was  not  discoTered  until  atter  Judgment. 
iBrrell  v,  Allen,  BW.  Ta.  18, 

And  where  the  same  was  Obtained  on  a  forged 
assignment  of  a  bond,  and  was  for  the  use  of  an  as- 
Elgnee,  ttaereby  preventlogadefensetbst  the  same 
had  been  settled  by  a  prior  gamlahmeut  aull. 
Jameeon  r.  Deehlelda,  S  Qralt.  i. 

And  where  the  defense  to  an  actlnn  of  trover  was 
that  It  was  on  abUl  of  sale  which  was  written  over 
a  blank  signature  after  the  obligor's  death,  and  was 
fiaodulenL   Crawford  v.  Crawloid,  1  Desauss.  Bq. 

im 

■  obtained  by  fraud 


without  nolioe  on  a  forged  note,  althouffh  there 
was  aooncunenc  remedy  at  law  which  'wwe  ant 
used  at  law  and  did  not  prevent  equitable  Jnrtsdlo- 
tlon.    DouglaM  t.  Joyner.  1  &iil-  K. 

Bee  also  for  torgery.Oey  v.  Bjiott,  9  OillAJ. 
84i!.ln/ni,ILo. 

b.  In  oHofning  a  eonlroct. 

AnlDjunotlon  was  refuaed  beoause  tin  dettmoe 
oould  have  been  and  was  not  made  at  law.  wben 
the  defease  was  tbat  a  note  had  been  abtalneil  by 
fntud,  altbough  complainant  In  the  inJunFttoD 
sultalleged  tbat  tbe  trial  ooutt  held  that  "Dooe (^ 
ibe  matters  set  forth  Id  this  bill  were  proparsod 
lege]  defenses  to  the  said  action."  Stockton  v. 
Biigaa.  E  Jones.  Bq-SOl. 

And  where  the  defense  that  an  agreement  In  ecu 
had  t>een  obtained  by  fieud  was  excluded  on  tl« 
trialasnota  It^ral  de tense,  as  Ibe  lemedy  was i>t 
writ  of  error.  Bdmanaon  v.  Bent,  01  Fad.  Bep.  S  I. 
18  U.  B.  App.  E" 


And  1 


'etbe  d 


lay  was  obtained  by  fiaud,  but  tbe  oomplaia- 
Bowwere  not  pievented  from  using  such  adeteaH 
at  law  by  any  act*  of  the  plalntilla  at  law.  Marlila 
Ins.  Co.  V.  Bodtfson,  11  U.  8.  T  Crauoh,  Sn,  S  L  el. 

sa£. 

And  where  It  was  claimed  tbat  the  note  In  mat 
bad  been  obtained  by  fraud  wbenoomplaliiaiit  wis 
delirious,  and  tbat  there  was  a  want  of  oonaidar- 
BtlOD.    Peyton  v.  Bawleos,  t  Bayw,  fTBonJ  17. 

And  where  tbe  defense  to  an  action  of  ejeeonent 
was  that  tbe  plalnUlt  at  law  had  ptactJsed  frauil  In 
proourlDg  warrants  for  the  land  which  belmf  td  , 
to  oomphiinant,  and  might  have  been  used  od  tie 
trial  of  the  caveat.    Holaod  v.  Cromwell,  1  Mai  C 


Mew  York  v 
aa. 

And  where  the  defense  to  an  aotlon  on  aseelsd 
t>lll  was  tbat  It  was  obtained  by  fraud  aDdtrnpoa- 
tion,  but  tbe  charge  ol  fraud  was  not  snstaliM  d. 
and  Buffldent  excuse  was  not  given  for  negUgenea 
In  not  defending  at  law.  Fowece  t.  Butler,  t  M.  S. 
Bq.  tfG. 

An  lajunction  was  refused 'because  tbe  defa'ia 
was  tried  at  law,  wherf  the  defeneewas  that  llie 
obligation  Insult  wss  obtained  t>y  fraud.  BeaU- 
rickeoa  V.  Hinckley.  ES  U.  B.  17  How.  44  IS  L  ■«. 
ua.'  Fhllllps  V.  Pullen.  IE  B.  J.  Bq.  Bi 

\Tbere  the  defease  was  fraud  I 
note  and   failure  of   oonaldaration.   Johneoa  *. 
Emoke;  (Mies.)  4  So.  788. 

And  where  the  defeneewas  fraud  and  rdeese 
from  royalties  for  cutting  wood  under  a  lease,  but 
tbe  same  wasor  might  taare  been  tried  In  a  former 
suit.    Ameyv.Calklns(N.  J.>10Atl.a88. 

And  where  an  injunction  was  sought  agaliM  an 
ai.-tion  on  a  Judgment  obtained  In  anotlier  natc. 
and  It  was  claimed  thattbeuoCeon  which  •oofa  ac- 
tlou  was   based   was  procured  by  fraud,  a*  tbe 


And  where  tbe  4 


rfbyGoOgIC 


18ML 


NoBVBSiuf  Plow  Co.  t.  Boujux. 


paMtloa  contains  other  »TUmenti,  whicb  will 
bo  adrerted  to  further  on.  The  defendants, 
for  answer,  admit  that  Tyiell  le  cleik  of  the 
district  court  and  Loaey  Is  sheriff  of  Hadlsoa 
coiiDt7:  that  Bollman  was  slierlB  of  Enoz 


.__'aconrt  by  thoNorwojianPlow  Company, 
the  levy  of  the  executioa  by  the  deputy 
sheriff  upon  the  Kooda  In  the  posaeBsioD  of 


Fisher,  the  leooTery  of  the  Judgment  by 
Deere,  Wells,  A  Co.  in  the  ctronlt  court 
against  Bollman.  the  institution  of  the  suit 
by  the  latter,  and  the  recovery  of  the  Judg- 


The  defendants  also  allege  that,  at  the  tint 
the  suit  wsa  oommencod  by  Deere.  Wells, 
&  Co.,  the  plaintiff  herein  was  notified  there- 
of, and  employed  counsel  to  defend  the  same, 


trcspsas  for  leTyJiiir  on  gooae  in  tbe  baadB  of  a 
irualee  was  tbat  the  deed  of  Uun  was  void  and 
rnudulent.   Callland  v.  bt'lok,  i  Aoat.  IBI. 

And  where  the  defense  was  riaiid  tn  procurlntt 
thestgDalureto  a  note  In  JudBment,  evldenoeof 
whtoh  was  offered  in  a  motloo  for  s  new  trial,  al- 
tbOURh  not  one  of  the  RTOuDda  (or  a  new  trial,  and 
the  Mme  was  beld  to  be  ru  judicata  and  oomplaln- 
■nt  was  nesllfrent  in  not  making  s  defense  at  law. 
SwalD  V.  aampson.  S  lA.  Ann.  TW. 

An  Injonctlan  was  refuaei]  where  the  action  was 
onoonntj  wananta.  claimed  to  befraudulenUvla- 
■oed  throDKh  a  coneplrHC}'.  But  these  warrants 
were  not  IdentUled  with  tbe  fraudulent  ones,  and 
oomplalnaot  was  oesllaeni  In  not  deteudlnir,  and 
delsTed  sbpUdr  relief  in  equlcr.  Brown  v.  Bueoa 
Vista  Ooaoty,  «  O.  8.  IBT.  2  L.  ed.  «S& 

And  when  thejudrment  waa  obtained  sKslnst  a 
tbtrd  part7  oa  a  note  (aJten  by  force  from  com- 
plainant, who  Mlayed  seeUng-  relief  nntn  sn  so- 
tloD  for  tort  was  barred  by  llmltallon.  Bars  v. 
Orqahan,  tB  Qa.  SS3. 

But  ao  InJuDotlon  was  fnantea]  where  It  was 
doubtfal  If  a  defease  oould  have  lieen  made  at  law 
that  the  bond  sued  upon  waa  obtained  br  fraud, 
aoddefenseatlaw wasnotmade.  Weil *. Wayne, 
8Ho.lI. 

And  where  Om  sroonds  wei*  that  It  was  on  a 
iMnd  obtaloed  bj  false  repreeentadona  aod  as- 
■tgned  to  a  ooDtederate  before  maturlir  so  a«  to 
out  off  detenMs  at  law,  and  tbe  peree  of  the  bond 
eod  the  Bsalanee  were  both  nonrealdeols  of  the 
■tale.    Hausarv.Itann.lHurph.lia 

And  where  tbe  ground  waa  fraud  In  obtalnlnir  the 
note  sued  upon,  and  a  showlnr  was  made  i5  In- 
•olvenor  of  plaintiff  at  Uw  and  frand  In  the  oon- 
BlderailoD  of  the  note  aod  irreparable  damsjtcs, 
allhouKb  the  rlsbt  toltie  remedr  \>T  Injunction 
waa  doubtful.  Tenn.  Code.  H  BNS.  M8I,  providing 
tbat  InluDotlone  mar  be  granted,  do  not  control 
tbe  dlsci^tlon  of  tliejudses.  Fllppin  v.  EdsIBb,  S 
Tenn.  Cb.  XS&. 

And  where  a  note  Indoreed  for  aooommodatien 
to  be  used  In  a  particular  manner,  waa  UMd  In  an- 
otber  way  and  was  given  to  anaiber  perty  aubjeot 
to  equitiea.  and  the  fraud  waa  not  known  at  tbe 
time  of  JudcmeDt,  the  maker  bellevluK  the  note  to 
bavebeeo  properlr  used.  Hlokanon  v.  Balguel,  B 
Helsk.  ttl 

And  where  the  action  was  on  a  note  procured  bT 
fraud,  br  a  son-ln-lsw  from  his  rather-lo-law,  Im- 
poattifr  on  his  iKDuranoe,  aire,  and  oonOdenoe.  But 
the  JudnnentwBS  allowed  to  stand  aaaseourltTfor 
what  might  be  dee  in  a  settlement  of  oomplloated 
aocouala.    Hadley  v.  BounCree,  6  Jonea,  Bq.  im. 

An  jujunodon  waa  refused  because  oomplslnant 
m>Bht  have  defended  at  luw  but  failed  to  do  so, 
where  tiradefense  was  fraud.  Haugb;  v.  BtrauK. 
2  Fork  (Ala.)17T.  *r  Am.DealU8. 

And  wberetbe  defense  was  fraud  sod  breach  of 
wttrrantr.     Botjinson  v.Qllbretb.4  Etnib,IBBL 

And  where  the  defense  was  fraud  In  ■  oontraot 
on  which  tbe  suit  was  foooded  and  oomplalneni 
did  not  show  tbst  a  defense  WBsmada  or  that  com- 
plainant was  not  neKlleent  In  not  makttir  the  same 
at  law.    Parker  V.  Horton,  S  Blaokf.  L 

trader  Uie  Texas  Constitution,  piovldhiff  that  a 

31  L.  aA. 


suit  shall  be  tried  without  any  redard  to  any  dts- 
tlnedon  in  law  aud  equity,  a  Judgment  will  not  be 
enjoined  where  the  lettal  defenses  of  failure  of  cx>n- 
atdaratlon  and  that  tbe  notes  sued  upon  were  pro- 
cured br  fraud,  were  abandoned  at  law  auppoting 
a  mote  ample  dercnse  vronld  be  allowed  bv  resort- 
Ins;  to  equity.    Prewitt  v.  Perry,  6  Tex.  xeo. 

AnlDjuuotion  was  refused  where  the  defense  was 
fraud  in  the  ooosldpration  of  tbe  debt,  snd  negli- 
gence in  not  defending  at  law  was  not  excused. 
Le  Quen  v.  Oouvemeur,  1  Johos.  Css.  486, 1  Am. 
Decia. 

In  Huscatlne  v.  KlsSlBSlppI  *  HI  B.  Co.  1  DtIL  tSt, 
It  was  said  ttast  matters  sucb  ss  fraud  or  failure  of 
oonslderatlon  whloh  should  have  been  pleaded  ss  a 
defense,  are  notsulBclentgTonnda.atter  judgment, 
upon  which  to  apply  for  an  injunction  sgnlnst  the 

An  Injunctioa  waa  refused  where  the  defense 
was  fraud  and  failure  of  consideration  end  there 
wasatrlalatlaw.  And  W.  Ta.  Oade,ohap.  in.  16, 
provided  tbat  where  the  defense  wss  an  equitable 
one  and  was  made  at  law  it  ahoutd  be  berred  is 
equity,  unless  upon  suoh  a  ground  sa  would  entitle 
Cfaeiairty  to  relief  In  equity  against  the  Judgment 
in  other  oasea.    Bias  r.  Viokers,  n  V.  Ta.  tfs. 

In  West  V.  Wayne,  3  Ho  IS,  It  was  sold  that  in 
■    ' '  JurledlctloD  foradefeu 


le  at  law,  an  Injunction 


fraud.  If  adetenee  was 
would  not  be  granted. 

Ad  iDjoootion  was  lefi 
was  on  a  note  held  by  an  ssslfnee  before  maturity 
tor  value  and  without  notice,  and  the  ground  waa 
at>  equitable  defease  of  failure  of  conelderatioD 
and  fraud  In  (be  sale  of  the  ardole  for  wblcb  the 
note  wasglvsD.    Donelson  V.  Younir,  Melge,  1S6. 

And  where  the  gronD4*ss  fraud  of  the  obligee 
In  regard  to  a  oonlract,  but  which  was  not  port  of 
the  same  tmnaaollon  as  the  note  in  suit,  although 
Ta.  Code  IBTB.  ebap.  IBS.  HS.&  provided  forequlta- 
ble  relief  from  contracts  prooured  by  fraud.  Bar- 
netc  F.  Bamett,  B3  Ta.  GDL 

And  where  complainant  participated  in  tbe 
frandulent  execution  of  the  writing  In  autt.  which 
wastobeusedtodeoelveothers.    Ibfif. 

But  some  cases  In  which  tbe  deleuaa  of  fraud 
was  not  nutdeat  law  granted  Injunctlona  on  tbe 
ground  that  the  remedy  In  equity  was  more  ample, 
and  other  oasea.  that  tbe  failure  to  defend  at  law 

8o,  an  inJancUoD  was  granted  where  the  defense 
was  fraud  and  was  not  made,  as  equity  oould  ar- 
rord  more  adequate  relief.  Boyoe  v.  Grundy,  nn. 
aaPet.nD.TL.ed.  SBt, 

And  wbere  the  defense  was  that  the  action  was 
upon  a  alngte  tMll  and  the  oooslderatloQ  wis  a 
forgedpost  Dote  one  benk,  which  delense  of  fail- 
tre  of  consideration  could  not  be  pleaded  at  law. 
Key  V.  Knott,  9  Gill  k  J.  SIS. 

And  wbere  there  was  fraud  In  tbe  oonslderatlon 
of  the  note  In  suit,  and  the  fsllnre  to  defend  at 
law  wss  exonsed  and  tbe  indorsee  who  obtainad 
Judgment  on  the  note  In  action  had  nntloe  of  suoh 
fraud.     7aihlr  v.  Zane,  6  Gratt.  ML 

And  where  the  defendant  In  a  mortgage  fore- 
closure decree  bad  been  imposed  upon  and  pre- 
vailed upon  to  give  a  bond  for  double  the  amount 
of  the  debt  and  for  which  eucta  deoiee  waa  taken. 


v» 


Hhbiuuca  SuPsncB  Ooubt. 


and  bad  «cIuifTe  control  ot  the  defenie 
themln;  and  that,  upon  the  Inetltution  of 
the  Mid  suit  unlnst  tbo  luretiBi,  the  Nor- 
woglu)  Plow  Conipui7  wu  notlfled  of  the 
fact,  employed  coaoiel  to  defend  it,  and  had 
full  coDtiol  of  the  defenie,  aod  paid  all  the 
eipenaea  In  connection  with  the  defenae  of 
aald  action.  For  reply,  plaintiff  admlta 
"  ot  th-  • —  ''  -^ 


a  advised  c 


the  fact  of  the  oom- 


meneemeDt  of  the  adlona  referred  to  In  tlie  pr- 
tltloD  :  denlea  all  other  allegationa  of  the  u- 
swer  1  and  allegei  that  at  the  time  <rf  the 
Goramencement  of  the  action  In  tbe  ctrcalt 
ooun,  and  at  tbe  time  of  the  rendition  of  tbe 
Judgment,  plaintiff  had  no  notice  or  know! 
edge  tbal  Bollinan  or  bia  depntf  had  oon- 
verted  to  their  own  uae  «  larn  portion  of  tbe 
property  for  the  ralue  of  which  aald  salt  waa 


and  the  IdJddoUod  wu  ytanted  on  the  ktohdiI  of 
fraud  In  Ibe  comUlBiaUon.  Serlven  v.  Bmwb.  8> 
>fkili.fll. 

la  Appletoa  t.  Harirell,  Cooke  (leon.)  tit,  it  waa 
beld  thai  where  tbe  defease  was  fraud  and  tbe  trial 
atlaw  WIS  not  fairly  had,  an  IniouoUoQ  ibould  be 
■noted. 

FOrfraud  •aafupra,  I.  b,  S;  OUlowar  t,  IfoB]n>7. 
8  Ala.  40t,  ntpFO,  L  b,  8:  Boyoe  T.  Qrnoily,  nipro,' 
Lee  V.  Tauvbaa,  Soeed  <Ky.}  SB,  tupra.  Lb,!. 

For  fraud  and  mlital^  lee  note  to  Grtaii  ▼- 
Doctor.  BB  Wit.  18t,  80  L.  B.  A.  800.  "Jnjunctfoni 
opalfut  iudgmtnU  In  gamithtTunt  procudlnm." 

For  InJuDcclonaoa  tbe  proundof  fraud.  Bee  also 
IMKdo  JohnV.  ParwellCo.  v.  Hubert.  nWla.l3T,«l 
L  B.  A.  !3S,  "Intunettom  agaijut  fudamenU  en- 
tered on  tonftalon."  Bubd.  m. 

lU.  PuBKe  poidK. 
a.  OoMraHv, 

That  a  oontraot  li  contrary  to  publlo  poUe;  li  a 
leffal  dotanae  and  muat  be  made  at  law  or  aaomcd. 
Some  caaca  bare  reluBed  Uie  tojuaatloa  on  tbe 


An  InjaDotlon  wm  refoBed  for  failure  to  dstend 
atlaw  where  the  BToundB  were.  Oratttiat  the  ooa- 
ttaet  waafecalaTea  Imparted  Iioia  aaotberatate 
and  waa  lUevsk  aeoond,  Uiat  tbe  oonpiainant  waa 
aauteV  on  tbe  note  aned  apon  and  waa  lelaated  by 
iDdnlaenee:  third,  that  the  (lareaware  uuaouDd, 
but  oompWaaat  bed  nnlted  In  a  rorthoonilnp  bond 
altera  lery  of  ezeaaUon.'l>aacb  t.  Sims,  fBO.B. 
SHow.lSt,]lI..ed.llO. 

And  an  Injanotlon  waa  retuaed  for  neiHienoe  In 
not  deTendhw  at  law,  where  the  derenae  waa  that 
tbe  debt  and  contraot  for  the  impOTtaUOD  of  alavea 
were  oontiary  to  public  poUoy:  but  the  complatnt 
wu  fn  pari  deltet^,  and  afierwards  gave  a  rorth- 
comloft  bond.  Sample  v.  Bamce,  K  U.  8.  U  How. 
70,  II L.  ed.  SaO. 

And  where  the  defenae  waitbat  tbe  debt  waa  for 
the  Importation  of  alavea  and  oontrary  to  publlo 
policy.  Tbotoaa  t.  PhllUpa,  <  Smedea  ft  M.  S68; 
Qieen  T.  RoblDBOD,  t  How.  [Ula.)SO;  Olldewell  t. 
HIte,  Id.  110. 

And  an  Injunction  waa  retuaed  uBalnat  a  juda^ 
ment  where  the  defeoie  ww  that  tbe  eonstderattoa 
vsB  tbe  purchase  ot  ^aveaconlrary  totfaeOonsil- 
Cutlonaf  the  Btaleot  HlMlnippl.  but  tbe  detanae 
wBB  ool  made  at  law,  becauae  oompJalnaat  waa 
ashamed  to  urge  it.  TXalj  r.  Warner,  *B  IT.  B.  a 
How.  IU,liL.ed.B8. 

And  where  the  delente  asainst  ooata  i 


lesal  matter  and  one  tor  tbe  cDmmon  law  to  deal 
with.  Elborou?hT.Aym,L.R.10Bq.aBr,aBL.  J. 
Ch.a01.aL.  T.  N.  6.  ea,  18  Weet  sap.  sis. 

And  where  Bttorney'i  leee  were  included  in  Uie 

irary  to  publlo  pulley  and  void,  and  there  waa  a 
remedy  by  moUoit  to  set  aside,  or  by  writ  of  error. 
Horxan T. Snsland,  Wrlsbt(Ohlo)  111. 
n  L.  R.  A. 


Wherethedebt  Id  Jndcment  waai 

f  or  prison  la  bor,  and  waa  chilmed  to  be  oontrmrr  to 
~  comptalnantshad  reoetred  tbe  beneatnC 


And  whowthe  riounda  wen  that  the  detit  waa 

oontrary  to  pnblio  poUoy  and  wal  to  oompooDd  ■ 

orlma,  an  InJunetlOD  waa  retuaed  for  ne^rotbiK 

defend  at  law.    The  tnjonction  waa  alao  rrf  uaed 

:  tbe  further  KroUDd  that  UtienDteftlnai  to  make 
Koodan  embenJement  wa*  not  to  oompmnd  s 
crime.  Blbb«.Hltcboook.M  AIa.lM,IOAm.Hep.»l. 

And  where  the  deft   " 

that  the  mortgage  wai 

but  the  prohlbllion  mt 

dh)  notBpply.aBtta' 

bank  prior  to  ' 

BooBald  V.  State  Nat.  Bank.  •  Neb.  SU.  n  An.  B 

It  an  Injunction  watcranled  where  tbe  (touod 
.._  that  tbe  eonaideratlon  waaablll  ol  azefaanire 
given  for  tbe  i»omotloiiof  oomidaiunt  to  a  Ura- 
lancy,  but  that  as  Boon  aa  promoted  be  was  re- 
ived by  the  defendant  Id  the  Injunotlaa  aalt,aDd 
that  tbe  debt  waa  oontrary  to  pnbUo  poller,  and 
oomplalnant  also  prayed  for  a  dlaoovaay.    It  was 
held  that  the  rale  fiarUtept  trimtaita  did  not  apply, 
and  that  in  the  ease  stated  equity  had  Jurladtadon 
although  defente  waa  not  made  at  law.    WhttODg- 
~  am  T.  Burgoyne.  B  Anst.  ML 
And  where  the  actlen  waa  on  a  bond  tor  taUure 
1  nurry,  aod  waa  granted  on  the  around  of  pobUe 
poUoy  or  want  of  mutuality  In  the  oontraot.    COck 
Blchard^  lOTes.  Jr.  49). 

And  wbere  tho  oonaldentlon  waa  ttiree  Doees 
ven  to  an  occupier  of  the  aame  pariata.  who  wbs 
iotereeied  In  defending  another  acting  Kgalnat 
oomplalnant  aa  leotor,  and  who  tad  advanoed 
money  for  that  purpose  and  pfomlsed  that  oo  im- 
proper naeehonld  be  made  of  the  notea.  bat  aoon 
afterwards  put  tbem  In  suit,  whloh  waa  contrarr  to 
good  oonactenoe.  Chednel  *.  Ohnrobman,  8  Bn>. 
Ch.U.noM. 

And  where  the  notion  waa  on  a  bond  tor  indrm- 
nlty  for  CData,  ooodltlonad  to  pay  plalatllt  M  law 
one  half  tbe  value  ot  the  proporty  recovered,  aod 
plaintiff  attowwaaatDoezpenaa,  and  the  ombM- 
eratloc  waa  uneonaelonable.  Tooley  v.  Jaaper.  S 
Hay  w.  <B.  CL)  883. 

th  Debt  for  eonftOtraU  monev. 

Id  Tezaa  when  the  ocuilderatlon  ot  oontedante 

money  waa  held  to  avolda  JudgmentontliegrMinl 

of  publlo  poUey.luluuotlana  were  aTanted.lratanb- 

•equeotlr  suoh  ooDatdentlon  waa  btid  to  be  valid 


An  InJUDCtloo  waa  granted  acalnBt  n  Judgment 
where  It  waa  rendered  on  a  receipt  for  confederate 
money,  aa  the  aame  waa  oootiary  to  pablle  policy 
aDdlllegal,andlheladgnient  watvold.  Uieqow- 
-  fkllura  to  defend  at  law  w«i 


.,  Google 


law. 


NoBWMua  Pu>w  Co.  w.  Bollicax. 


in 


broagbt,  and  had  do  koowledge  of  such  con- 
▼entm  until  after  the  recoTery  of  tlie  Jndc- 
ment  sought  to  be  enjoined  herein. 

Judgment  baviiie  gone  afainat  the  plain- 
tiff In  the  caae  at  Mr  npoa  the  pleading.  In 
reTlewing  the  declalon  of  the  trial  court  we 
■  regard  a*  true  eTery  fact  well  pleaded 


be  taken  aa  not  true.  !n  other  woidi.  If  tbo 
facta  aet  up  In  the  petition,  taken  In  coaiwc- 
tlon  with  Uie  admlMtoo  ot  the  plaintiff  In  the  ■ 
repiT  that  It  had  notice  at  the  time  of  the 
MoaencT  of  the  action  of  Deeie,  Wells.  A 
Co.  againu  Bollman,  and  that  of  fiollman 
against  the  sureties  on  the  IndemnlfyinK  bond, 
were  insofflcteot  to  entitle  the  plaintiff  to  en- 
join the  enforcement  of  the  Judgment  In  qaea- 


though  Inilated  npou  la  the  brialt.  Tos  v,  Voodt, 
3*  Tex.  SDL  (Bat  tba  «u  In  effeot  overruled  ai  to 
ultentlDn  avoiding  the  eontraots.  In 
T.  Eluoker,  llTei.B3I.> 
Id  TbompeOD  v.  Bohannon.  n  Tsx,  Ml,  an  In- 
JUQDtioD  WW  grated  asBlDitaJudffment  where  tbe 
debt  iru  nontedersCe  monev  Bitboufrb  no  delenee 
WBimadeat  law.  u  the  court  erred  larendenoKi 
delBult  JudRmeat  witbout  requlnog  tbe  pJalutur 
at  law  toBbowtbal  behadafToodoause  ol  acttoo. 
(Thla  oaae  Is  not  rererred  to  In  Bolter  v.  'WooL 
<lrldge.  Infra,  but  tbe  donate  In  reganl  to  waab 
Judgmsnts  Is  regarded  a*  obansed  b;  tbe  deoWon 
io  the  Untied  Slalee  Supreme  Co urtj 

In  llioiiiinoa  y.  Bohannon.  Npm.  It  was  beld  that 
In  aetkiaa  on  oontraota  made  by  adminlatrBtora, 
Cruateea.  and  giMrdlani.  tor  oonfederate  moner, 
euch  ooDtracti  maj  be  enfaraai)  tor  the  beoeOt  ot 
bein,  legatees,  and  eredtton  to  tbe  e^ent  of  tbe 
actual  valna  at  (be  oonalderatloa,  obaoglog  the 
former  nito  ot  eourt;  tint  on  IndlrldaBl  eontrseta 
cbe  tame  wtUbe enjoined  eren  after  twelve  montbi 
from  Judgment. 

Id  Hatbewa  t.  Ruoker,  U  Tex.  (M,  and  Boiler  v. 
Wooldridge.  <B  Tex.  485,  It  wBi  held  that  ooDfed- 
erate  moner  mB7  beaonnslderatlontoraoontiaot, 
o*emillng  Fox  v.  WochIs,  31  Tex.  SKh  Staepard 
▼.  ^hrlor,  SS  Ihx.  1T4;  Soott  t.  Atebtaon,  W  Tex.  TS; 
HcGar  v.  Mlxon.  Id.  Ok  Laor  r.  Olemenla,  Id.  OBI; 
Orant  t.  Bran,  ST  Tax.  87;  Laoe  v.  Ibomas,  Id. 
IB?;  Erie  t>  Hooaa,  tt  Tex.  US;  Taooe  v.  BurtlB.  8» 
lex-SS;  DlttmarT.M7ait,Id.HE;Sutbinv.Butuin, 
Id.fi4«. 

in  UoUaniis  v.  Bcott,  4B  Ita.  Wl,  wblob  wai  not 
an  loJUDOtlon  ault.  the  ehaoge  In  the  line  of  ded- 
aiona  Id  Texaa  Id  regard  to  eonfederate  moijer  !■ 
noted  aa  oontormtng  to  the  decision  of  the  Bu- 
preme  Court  or  the  nulled  States  luThormgton  v. 
Smith.  79  C.  B.  8  Wall.  1.  IB  L.  ed.  an. 

In  TboiiaarcoQ  t.  Smith,  nipra.  whktb  was  not  an 
tnJDDCtlon  suit,  It  was  held  that  under  a  oontract 
for  parmeot  m  oonf ederale  treasuir  notes  a  re- 
«orerr  oould  oniT  be  faadfortbe  aetual  value  at 
tbe  time  and  place  of  eontraot,  tn  lawful  mone;  of 
tbe  nailed  Statea. 

In  Bohroeder  v.  Fromme.  31  Tex.  MB,  tbe  ooart 
took  no  notice  of  a  petition  to  enjoin  a  Judgment, 
wbeie  tbe  consideration  was  olalmed  to  have  been 
a  treaaonable  loan  of  aaorsdHrais  moaey. 

An  Icjunctlon  was  lefueed  where  the  defense 
was  that  the  debt  waa  payable  in  oonfsdeiate  our- 
rencT,  but  ibe  failure  to  defend  at  law  was  not 
excused.    Butman  v.  Etorabar,  El  Ia.  Ann.  IO. 

a  OambHiv  dsbta 

Where  Uie  eontUeratlon  was  a  gambling  debt 

whWh  ii  declared  void  bj  the  statute,  Inlnoctlona 

have  been  granted.    Some  casee  have  refnaed  tn- 

'       '   a  statute,  on  the 

■e  should  bave  been  made 

sboonsideTatioD  was  not' 

trtBl,or  when  tbe  el 


mbllng 


SOiSun  Injunction  on  the  gnmnd  that  the  oonalder- 
etJon  waa  a  gambling  debt  and  was  imnted  egalost 
■  Judgment  where  the  Virginia  statute  declared 
Judgmenia  given  on  a  gaming  oonaideratlon  were 
otterir  TOtd.  And  tt  was  further  held  that  tbe 
S1UB.A. 


fallnre  to  defend  at  law  need  not  be 
Sklpwilh  V.  Strother.  8  Band.  iVa.)  Hi. 

And  where  the  oonaideratlon  was  a 
debt,  and  Va.  Bev.  Code.  ehap.  UT.  p. 
ftom  S  Anne.  otuiD.  11.  rendered  the  gaming  trans- 
Bollon  unlawrul  and  avoided  all  Judgmanta  for 
raune;  won  at  play,  andwaagrantedon  ibe  ground 
of  aurpriae  at  the  testimony  of  one  of  oomplalo- 
ant'B  witaeeaee.  It  WHS  said  that  a  partr  mar  de- 
tend  at  law  or  mar  obtain  relief  tnequt^  It  tt  does 
□ot  (lefead  at  law,— tbe  case  of  a  gaming  promise 
being  an  exoepUon  to  the  general  rale  tn  regard  to 
defenscaatlaw.  Wbltev.WHhlngton.EGratt.  SU. 
And  where  tbe  Judgment  waaagainataaberllt  for 
damages  for  defective  levr  of  an  exeouUouundera 
Judgment  as  a  gambling  bond,  as  Va.  aota  ITU,  chap 
Sb.  and  ITn.  obap.  11.  provided  that  all  promisee  or 
otheroonttaotBiJndgmenttielo.^  for  moner  won  at 
gaming,  shall  be  niterly  v<dd,and  tbis  statute  waa 
beldioapplrevenif  the  gaming  bond  bad  iismiiil 
toananlgnee  without  notice,  nie  failure  to  de- 
fendatlawwasnotdHOusaedlntbeoplnlon,  Wood- 
son v.  Barrett,  2  Hen.  ftU.SaSAn).DeD.8l>. 

And  where  the  defense  oould  hare  been  made  at 
law  but  was  not,  as  Hie  Vlaslaalppl  statute  make 
the  note  and  oontraot  void.  Locaa  v.  WauL  U 
Bmedn  &  M.  IBT. 

And  wbem  the  oonslderatloD  was  a  gambling 
debt,  aa  Qay'a  (Ala.)  Dig.  SO),  gives  tbe  right  to  de- 
fend agBlnat  a  note  on  a  gaming  oonaideratlon  at 
or,  If  a  panr  neglecla  to  do  thi*.  to  avail  the 
Judjtment  afterwards  on  that  ground  by  a  bill  In 
equltr-  But  as  oomplalnant  neglected  for  seven 
reaiB  to  take  any  steps  be  wsa  reoutred  to  par  all 
costs.    Paulding  v.  Watson.  £1  Ala.  STB. 

d  In  Uallett  v.  Butcher.  U  III.  8R  where  no 
lae  waa  made  at  law.  as  Scatee**  rllLlComp. 
Btak  obap.  M.  1 1,  provides  that  all  promlaea,  Judg- 
menta,  etc  for  moner  won  at  gaming  sball  be 
void,  and  1 8  provides  that  tnoh  Judgmoita  mar  be 
ilde  by  anr  court  of  eqnltT,andll,that  no  as- 
sign ment  snail  alfeot  the  defenae  or  remedy  iDsuch 
esse.  This  la  an  ezcepDon  to  the  general  rule 
.  jHt  a  legal  defenae  must  be  made  at  law.  (Over- 
ruling Abrams  v.  Ckimp.  1  III.  90,  to  tbateitent.' 

__  ]ln  Beverldgev.  Hewltt.SIILApp.iai,  where 
the  consideration  was  a  gambling  contract  on  a 
grain  deal,  and  the  (allure  to  defeodat law  was  ex- 
cused, aa  gambling  contraota  In  grain  are  pro- 
hibited br  IB.  Crlm.  Code.  (  WK  providing  tbst 
aotfl  on  grain  options  to  tdl  or  buy  Id  tbe  tn- 
■re  void,  and  the  supreme  oourt  ot  Feniuyl- 
I  In  Brad's  Appeal.  H  Fa.  »i.  beld  that  a  oon- 
to  porohase  sbarea  ot  stock  without  the 
intention  to  reoelve  them  waa  a  gaming  oontract. 
(Bnt  see  Bmltb  v.  Eammerer.  InfraJ 

And  where  defeose  was  not  made  at  law.  aa  Ky. 
act  ITW  prorldea  tbat  all  promisee,  agreemmita, 
otes.  bills,  bonds,  Judgmeola.  etc.,  won  at  gaming 
ravold.  TberemeilrwaseltheraClaworlnequl- 
r.  Clayv.Fry,SBIbb.£lB,BAm.  DecSH. 
And  where  the  aotlOD  was  upon  a  bond  held  by  a 
bona  Ilde  bolder  without  noUoe.  although 
tense  was  made  at  law,  as  Statute  Anne, 
Jt,  providing  tbat  tnoh  notes,  ludgmenta,  e 
old.  WHS  In  eSeotln  Maryland-  Bmetson  v. 
md,  ro  Vd.  121. 

Bo,  under  fl  Anne.  chap.  11.  providing  I 
notes,  bills,  bonds.  Judgments,  mortgages,  or ' 
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tion,  die  ordw  of  dlsmisttl  wu  properly  en- 
tered. 
-  It  is  too  well  Bellied  bj  tbe  nnirls  of  tbfa 
country  1o  require  tbe  ciistion  of  aulliotitles 
in  BuppoTt  ifaereof  that,  io  a  proper  case,  equil; 
nill  grant  relief  BiraiDst  ■  Judfrment  fnudu- 
lerttly  oblaiaed,  nhen  a  merllorious  cause  of 
aciio'n  or  defense  la  (hono.  An  eicepiion  to 
tbis  fCPDcial  rule  ia  tbat  a  judgment  at  law  ob- 
lained  Ihroiigb  tbe  frauduleDt  conduct  of  Ibe 

vi'curlttes  or  coDvejaDcea  vhatsoerer.  gtvea  for  a 
gambltDK  ooeaide ration,  iball  tx>  utterly  void. 
Thla  wsa  beld  not  lo  tie  repealed  bj  Ml.  net  ISia. 
chap.  Si.  providlDirttaataucbaecurltlcsBhall  not  be 
'lemandsble  or  recoreratile  before  ao;  court  of 
juatlocand  whlob  act  only  rendered  tbem  vpldable. 
Tbe  fact  that  oomplaioant  aliased  that  tbe  party 


Judfpnent  eredllor  will  not  be  mjofsed  who* 
Ibe  defenae  could  ba*e  been  made  at  law. 
SiHted  diftereDtly  a  court  of  eqallr  will  sot 
interfere  because  of  fraud  alone,  but  tbe  per- 
Bon  aggrieved  must  make  It  appMT  tbataeiMd 
reason  existed  wb;  the  defense  was  not  inter- 
pOsed  In  tbe  ort^oal  suit  As  atated  by  Mr. 
HIgb  In  bis  valuable  work  on  Injanedoni: 
"Where  defendant  baa  alloired  a  aoit  lo  pro- 
ceed to  judgment  wltfaont  any  attempt  on  Vm 


Jtwln.buttha 
oomplainant  mi  lt>e  irlnnar,  will  not  preren 
equitable  relief.    Oougb  v.  Pratt,  9  Md.  EES. 

And  where  tba  ooDslderatlon  could  niA  b 
pjended  at  law.  altbouRb  tbe  master  of  rolls  bad 
beld  that  com platnaDt  by  appeartnstoascLfa.  in- 
stead of  pleidlPB  to  the  Bsme  could  have  no  relief. 
Lord  Cremorae  T.  Braen,  £  MoUoy,  400,  li  Bng.  Ch, 
£79. 

In  Nelson  v.  ArmslroDg,  S  Oratt.  SM,  an  Injuno- 
tlon  ma  ffrauted  asalnst  ■  ludimient  where  tbe 
oopaideTalkin  was  a  Hsmbllns  debt.  But  It  waa 
said  that  If  the  bolder  of  the  draft  In  suit  was  In. 
duoed  to  taketheaamebr  oomplalnanfa  repreaen. 
tation  that  Ibe,  consideration  was  pood  an  lojuDO- 
UoD  would  be  denied.  Tbe  question  sa  to  failure 
to  defend  at  law  waa  not  dtsoussed. 

An  InJuDotlon  waa  sraaleil  atralnst  a  Jnds- 
ment  where  tbe  defense  was  not  made  at  lew, 
•a  Ho.  Stat,  samlnn  sot,  1 1.  says  thst  all  moneya, 
notes,  bonds,  Judgrments.  eto,,  made,  ffiven, 
(ranted,  eta.,  where  the  whole  or  an;  part  of  the 
oooalderBttoa  tbereol  shall  be  for  money 
aamlns.  or  pleylngr  at  oards.  dioe.  or  any  other 
game,  ahall  he  mid  and  of  do  efleot.  The  seoond 
seettOB  prOTldea  that  alt  judvmenta,  moniniKta, 
anntanoea,  bonds,  notes,  bUk,  speotaltlea. 
laes.  ooTenants,  a«reemeota,  or  other  acts,  deeda, 
securities,  or  ooaTeyanoea.  given,  Ranted,  drawn, 
or  executed  OOP trary  to  the  provisions  ot  thtaaot> 
may  be  set  aside  and  vacated  by  any  court  of 
equity.  And  It  Is  further  held  that  this  atatute  ap- 
plied notwltbatandioB  the  act  reepectlnr  obancery 
pmctfon  provided  tbat  in  all  cdaca  where  adequate 
relief  oBnnotbe  bad  atlaw.  the  aeveral  courts  shall 
have  the  power  to  proceed  aooordloK  to  the  rulea 
Ineqully.    Coinna  v. Lee. S Mo.  18. 

But  In  Wllhergou  v.  WhUnpy.  T  Ho.  fW.  It  was 
beld  tbat  -^be  Uigaourl  act  of  December  SO,  UCU 
(Rev.  Code  lao.  p.  UDi.  declared  that  aU  Judxmeuta. 
mortiMiKee,  avuraneee.  bonds,  notea.  bOla.  spectaU 
ties,  eto.,  riven,  granted,  drawn,  or  executed  con. 
trary  to  tbe  provMona  of  that  act.  might  be  aet 
aaldeand  vacatedbyany  oourtof  e<iuttr,upon  bill 
Died  fur  that  purpcae  t^  any  person  bo  frrantlpB, 
civlnK,  aud  enterins  Into,  or  executing  the  same. 
Tbe  act  of  Uarch  t.  18SS  iBev.  Code  llBS.  p,  2SD). 
merely  declarea  that  all  JudiiinenEa.  conveyances. 
bonds,  bills,  notea  and  seourltlea  when  the  oonsld- 
erattOD  la  money  or  property  won  at  any  gauie  or 
aambUng  dei'toe.  Aall  be  void.  The  act  further 
provldea  tbat  any  defmse  under  It  may  be  specially 
pleaded  or  a Iven  to  evidence  nnder  the  jienersl  Is- 
sue, Tbe  judrmenta  spoken  of  in  tbe  ant  of  le2R 
(liCM?)  I  understand  to  be  Judgments  by  confession, 
or  warrant  of  attorney.  The  worOa given,  granted. 
executed,  entertnp  into,  could  hardly  be  applica- 
ble to  sjudfrment  upon  plea  or  by  default.  And 
though  thesCT  of  less  has  omitted  tbeae  words,  and 
•peaks  generally  of  Judgments,  bonds,  notes. 
and  other  aiauranoei,  yet  It  Is  plain  that  no  other 
<tl  L.  R.  A. 


tn  embraced  In  this  provMoa  ilon 
.  ooofeeetoo!"  and  It  was  lield  tint  tte 
make  a  detewa  at  law  that  tbe  ooosld- 
erailoD  of  tbe  Judgmeot  was  a  gambling  drtK  pm- 
veoted  an  njuDotlon  where  the  judgment  was  not 
by  oonfesBlon.  This  oonstruotion  of  thla  statute  in 
effect  overmlee  Collins  v.  Lee.  i  Mo.  IS.  althougb 
that  case  Is  not  referred  to  and  doea  notappearn 
bave  been  noticed  In  any  subsequent  dedakiB  fi 
tbe  supreme  oonrt. 

In  Thomas  r.  Phillips,  i  Smadea  ft  H.  SSa.  It  wm 
said  tbat  equitable  iDterterenoe  agalnat  Judgmeoti 
on  gaming  contracts  are  gninted  where  tbastalote 
provided  that  such  agreements  are  void. 

In  OwsHB  V,  Tut  WteKxa  Gni  ft  M.  Oo.  (Oa.) » 
B,  B. «]«.  an  injunotlon  was  refused  agahiat  a  lodg- 
ment on  a  gambling  debt  beoauae  in  that  atala 
there  was  no  statute  making  suob  Judgmenia  void, 
and  the.rigfat  to  defend  at  law  prevented  an  tn- 
Junotlon.  Thtt  la  tn  aooord  with  the  general  doe- 
trine. 

An  Injunction  was  refused  against  a  JodgmeDt 
where  tbe  conslderatluD  was  a  gambbng  deba  and 

00  excuse  waa  given  for  not  defending  at  law. 
Qlddena  v.  Lea,  8  Humph.  183;  Dunn  r,  QoUoway, 

1  Dev.  Bq.  St:. 

In  Graves  v.  Booldltoh.  2  PrIoe.  UT,  an  injuno- 
tlon waa  refused  against  a  defanlt  Judgment  oo  a 
bill  of  exchaoae  given  (or  a  gambling  debt,  wbcn 
defense  was  not  made  at  law. 

An  Injunotloo  waa  refused  against  •  JudviseBt 
where  the  oonslderatlon  was  a  gambling  debt  and 
complainant  had  advised  tbe  holder  of  tbs  same  to 
purohaee  ft,  and  tbe  purchaser  bad  no  notloe  c< 
anyeguity  agalnat  it.  Boomea  v.  Smock,  1  Wash. 
[Ta.>  8S0:  Buokner  v.  Bmltb,  Id.  Ua,  I  Am.  Dee.  ML 

And  where  the  defense  in  Pennsylvania  was  that 
tbedebtwasaaambUtig  tiansaotlon  m  Chicago  to 
wheat,  and  tluit  the  mortgage  on  wUoh  a  aeL  fa. 
bad  been  Moed  was  a  collateral  to  seoore  that  debt 
In  Judgment,  end  was  refused  because  of  paoceed- 
ingsln  anotheroourtto  open  the  ludgmeni^  and  on 
tbe  further  ground  that  BL  (Mm.  Code,  U  lao-W, 
niaklng  a  gambltag  contraot  void,  did  cot  anil;, 
as  this  was  an  ezeouted  oontraot,  and  (hat  cmi- 
plslnantwaainiNirl  dcHcto.  Bmltb  v.Kammenr. 
lee  Fa.  K.   But  see  Beveridga  v.  Hewitt.  S  m. 

And  where  the  defenae  waa  nutde  at  law  Oiat  tbe 
debt  was  a  gaming  one.   Uoffett  v.  WfalU,  1  Zitt. 


Ky.)l 
And  wbere  tbe  oonstderaHon  a 


tsw.   JoDca  V.  Jones,  N.  O,  Term  Bep.  llOi 

~    Abramsv.Csmp,4  Ill.a«,ai 
refused  against  a  Judgment  wher 

■as  a  gambling  debt,  and  a  dereoae  was  naade 
r.  and  the  failure  to  defend  euowfnlly  was 
0  oomplalnant'a  negligence.  Under  UL  Kev- 
Law  (OsleS<ai.8tl)),  provMlDg  tbat  all  aotea  «lv«o 
In  consideration  of  money  won  at  play  are  votd. 
.  .  will  not  be  granted  In  matteri  of  concurrent 
jurisdiction  alter  a  trial  at  law.  And  It  was  aaM 
'  relief  would  not  be  granted  after  a  faiiufe  to 
defend.  But  this  last  prDp<«ltlon  was  overruled  in 
lollelt  V.  Butoher.  il  111.  SBt. 
An  Injunction  was  refused  wbere  tbe  detenas 
'as  a  gaming  oonslderatlon,  but  the  same  waa  not 


NoBmoua  Plow  Co.  t.  Boluuk. 


TO 


tniDncttoDB  on  wblcb  the  mU  wu  founded. 
Bo,  wbere  tbe  fnad  relted  upon  might  have  been 
nwd^B  AdereoM  to  itae  irtlon  &t  law,  but  It 
doei  not  mppear  whelber  11  was  lo  lued,  or 
wbetber  defendant  ue|tlect«d  to  avail  him- 
aeir  of  it,  tbe  judjnDeiit  wdl  not  be  reatiatned." 
1  Hlgb,  Inj.  S  101 
Applying  tba  prlndplee   already  ataled  to 


tbe  caae  made  trf  tbe  pleading*,  11 1«  plain  tbat 
plaintiff  ii  not  in  a  poaiilon  to  loToke  the  aid 
of  eqnltj  to  preveol  the  eDfoicement  of  the 
lodfEmeDtobtainedagainaitbesureties  upon  tbe 
ground  of  fraud.  Tbeactof  fraud  Imputed  to 
Bollnun  and  hi*  deputy  cooiteled  In  eonveriiiig 
to  tbeir  own  use  certalu  property  of  Deere, 
Wella,  ±  Co.  at  the  time  of  the  leryiDg  of  tbe 
ezecuiioQs  agnlDEt  FUtaei.  and  in  auing  for  and 
recoToring  tbe  value  Ibereof  agalnat  the  sureties 


eetaUltheabT.ibe  ertdenoe.  the  Judgment  baTias 
been  aMl«Dad  and  tbe  BntcDFe  having-  denied  all 
knowlediteof  tbe  oonMdcrattoii.  altbouitb  tbe  as- 
■lamor  did  not  iniwer  Ibe  bill.  Tlmberlaka  t. 
Cobta.SJ.J.lbnb.lM. 

In  resard  to  Injunollona  on  tbe  Kronnd  ot  usurr 
the  Beiiersl  rule  la  tbat  lnjanottona  will  b«  rMaied 
where  ibe  bill  of  dtoooTerr  was  not  died  In  time, 
or  If  ttaere  lea  failure  to  make  a  detenae  at  Uw,  or 
If  the  UBurj  H  not  ectabllibed,  or  If  do  tender  li 
made,  or  If  tbeblllof  oompialDtdoeenotputuauiT 
dIreoU;  In  tome,  or  If  the  oomplaluict  la  not  tbe 
part;  entftled  to  plead  Mnrr.  Some  caae*  baro 
KTaoted  InJuncttoiM  wltitoot  tefard  to  Iba  bllare 
to  make  a  dcfeoBe  at  law,  and  tome  on  tbe  ground 
tbat  tbe  bill  of  complaint  wai  for  an  acoonotlnv , 
and  «ome  wbere  tbe  defenae  wis  embanaaaed.  and 
wbere  tbe  natute  provided  fra  Bnob  leUef,  ai>d 
wbere  tbe  mme  waa  In  the  natore  of  a  penalty 
Bcalnat  wtalob  equtt;  irraDta  miief. 

Am  to  uiurr  In  Jintamenta  on  oonfeailoQ,  •eanote  to 
Jotan  V.  FarweU  Co.  t.  Hllbert  I Vla.i  8U  L.  B.  A.  tSS, 
Intvnetiont  aonlmt  fiUlgmenU  mlend  on  eonlttHon. 

Oenenllran  iDjnnetlonoD  tbe  ground  of  uaur; 
will  be  raf  uaed  for  tbe  failure  to  make  luoh  de- 
tense  at  law  wbne  auob  failure  la  not  exouaed,  or 
if  a  bill  of  dbcover;  la  not  filed  before  judcmenL 
BobbT.  Hal«er,Ut<niedeaftlLUa;  ItarDeT.  Kua- 
Bell.IBtBw.<AlB.)4ai;  Barrowir.Dotr.  BaTr.Cb.1; 
Smith  T,  Walker,  S  Smedea  *  IL  Ul;  Day  t.  Cnm- 
mlDitK.  UTt.ua;  Teller  T.  Burke.  9  Smedea  *  H. 
taa-.  lIoBaFenT.rorbea,aBow.fMlaL}lI(K 

8o.aoliijHDotloo  on  the  ground  of  naurrwaate> 
fined  a^alnat  a  Judgment  beoauae  thaaame  waaa 
lexal  delenae  and  (betellure  tomaaetbeaamewM 
not  eicnaed  wbeie  tbe  detcme  waa  tbat  tbe  note 
In  iult  wai  executed  for  a  prevloaa  Judgment 
wblob  oontalna  uaurr.  and  It  waa  a  comprotnlae  ot 
Ibe  prior  salt,  and  tbe  note  wm  laalKned  w  an. 
other  part;.  Standlfer  v,  MoWboiter.  1  Stew. 
(AJa.)GSE. 

And  where  tbe  defenae  waa  not  nude  at  law,  on 
acoountof  a  mistake  at  law,  Jonea  *.  WatklDa,  1 
Btew.  (Ala.J  SL 

And  wbero  oomplaloaot  In  tbe  Injunotinn  suit 
waaa  Buret;.  It  was  further  held  that  1  N.  Y.Be*. 
Stat.  Vn,  I  *  (Htat.  1831,  p.  47T.  I  il.  ptotUIdk  that  a 
"borrower"  leeking  relief  need  not  pa;  ao;  Inter. 
eat  or  prlnoipal.  did  not  apiil;  to  a  Buret;.  TUaa  v. 
Jones,  1  H.  T.  at. 

And  where  K;.  Civ.  Code.  I  14,  provMed  tbat  a 
Judgment  obtained  in  as  action  bj  ordinar;  pro. 
oeedtniiB  shall  not  be  annulled  b;  equitable  pro. 
ceedloKseirept  for  ■  defense  wblcb  bassrUeoor 
been  disoovered  since  the  Judgment  wsa  tendered 
and  tbla  modltled  E;.  Hot.  BtaL  p.  120. 1  8,  prorld- 
Itift  for  equllable  defenaa  for  asui;.  Chlnn  t. 
BfltofaelL  tHeL(E;.ia2. 

An  Inlnnotion  on  tbe  ground  of  uaur;  iraa  le- 
fused  for  Dexllsence  In  not  making  a  i1at«ni>e  In 
law,  nhlch  was  not  excused.  Berr;  v.  Tbompeon. 
17  Johns.  «B.  AfflrmloB  Thompaon  v.  Berry.  S 
Jobna.  Ch.  9(»,  Momn  v.  Wood;ard,  B  a  Moo. 
ESI;  Crawford  v.  Wlnglleld.  2S  T^i.  411;  Perrlae  v. 
Carltole.  19  Ala.  SSB:  Smltb  v.  Powell,  10  lll.U. 
81  L.  R.  A. 


And  en  Injunetion  was  refused  on  tbe  aame 
ground  whan  Illinois  Inleieet  law  of  ISU,  1 1, 
provided  For  a  suit  In  equK;  to  reoover  nturr  that 
has  been  paid,  ss  ibla  did  not  change  ihto  rule. 
Luoea  t.  Spenoer,  2T  01.  Id. 

And  whero  tbe  complainant  In  tbe  Injunction 
anit  waa  an  exeoutor.  Csnte;  v.  Blair.  1  Bloh.  Bq. 
41. 

And  wbere  tbe  laws  of  OUo  did  not  render  miirl- 
onsountractsvofd.  It  wasaatd  that  tf  anobaoon- 
tract  was  void,  an  lojonctloo  would  not  be  kraoied 
where  there  waa  negligeDoe  In  not  detendlag  at 
law.    Horgsn  V.  Snalaod.  irrlgbt((»ilolll& 

And  wben  no  nason  waa  given  t<me(rllgeoaa 
In  not  makbig  snob  defense  at  law.  or  for  delaying 
uotU  after  Judgment  befoie  asking  for  relief. 
Lansing  v.  Bdd;,  1  Johns.  Cb.  4S. 

An  Injunotitm  on  theffround  of  uaor;  was  re- 
fused where  no  excuse  wsa  given  for  failure  tode- 
teodatlaw.  Itwasfurtber  held  tfaatabillfordls- 
oorer;  Bhonld  ba*e  tieen  filed  before  Judgment  at 
law.  JonMV.Kirkaey.lOAIa.m:  Malloryv.Mat- 
loek.  Id.  M;  HcOollum  v.  Frewitt,  n  Ala.  SO.  1 
Ala.  8eL  GSh  US. 

And  wbere  oomplalnant  Bulfered  a  vatdlot  at  law 
wben  be  might  bare  pleaded  tbe  natute  of  uaur;, 
or  upon  eertaln  terms  obtained  the  aid  of  a  bill 


ntompaon  v.  Btrry.  8  Johna.  Cb.  an,  Afllrmed 
Bwr;  V.  Tbompaon.  IT  Johns.  IM. 

And  wbere  tbe  Virginia  statute  aaatost  uaur;, 
t  B.  provided  tbat  the  borrower  ma;  oompel 
the  diBcloaure  In  obanoer;  on  oath  of  laary,  and 
there  was  no  reason  given  wh;  snob  dMcloanre 
waa  not  sought  before  judgment.  Tbe  statnte 
doea  not  appi;  If  the  vma  could  be  eatabUabed  b; 
other  evldeDoe  than  probluB  tbe  oonaoleDoe  of  tbe 
plalnlitr  at  law.  Brown  v.  Bwann.  811 C.  8. 10  Pet. 
i>T,BL.ed.D08. 

Home  oaaea  hare  refuaed  InJnnoUons  ajralnst 
Judgnenta  containing  uaur;  because  thcav  was  no 
tandMof  theamoDut  Jostl;  due,  as  ha  who  seeks 
equia  must  do  eqult;.  HoRaven  v.  Forties,  t 
Row.  (Htaa.)  IM:  HUl  v.  BellBildar,  8*  Md.  lO-. 
Topidng  V.  Tan  Pelt,  Huffm.  Ch.  He:  Keuralb  v. 
Heoht,  m  Hd.  m. 

An  iDJunctlon  will  not  be  granled  If  the  bUI  of 
iwimplsint  does  notsbnw  tbat  there  Is  naor;  In  tbe 
Judgment,  or  If  Ibe  Bllugedusur;  la  nointabllsbed. 

Bo,  an  Injunction  was  refuaed  asalnat  a  Judg- 
ment where  the  bill  did  not  allege  with  an;  exaot- 
nesB  the  amount  ot  uaur;  or  tender  tbe  prtDolpal. 
NeuTstb  r.  Beobt  aupnu 

And wberetbaosur; wasnotsatabllsbed.  Cnm- 
poDDd  Interest  is  not  usnr;.  Usle  v.  Hale,  I 
Ooldw.  OB,  n  Am.  Dec  tO. 

And  where  the  bill  did  not  put  uaur;  dlreottrln 
LMna.    Blom  v.  Hull.  >7  W,  Ta.  EOtL 

A  ad  wbero  tiM  onl;  alleaatloo  of  the  bm  waa  tbat 
ainoe  the  ileath  of  tbe  obligee  bis  widow  had  been 
paid  |100fOTeitralnter*at.«nd  there  waa  noslate- 
ment  that  this  waa  In  pur«uanoe  of  tbe  orlirlnal 
HaTeemcDt,sstt  might  have  been  for  drls;  of  pay- 
ment and  then  It  would  not  have  affected  tbe  note; 
and  tbe  denial  of  tbe  answer  waanotoontradlrted 
b>  tbe  evidence.    Brownv.ToelI,SBand,tTaJSML 

It  Am.  Deo.  na. 


I,  Google 


Mebhauu  mirsBMB  COUBt. 


It  Is  true  tbat 
both  Id  tbe  reply  aiid  In  ODe  place  in  the  peti- 
tion It  la  Btated  that  plaiotlO  had  no  knowledge 
oF  suA  convenion  until  after  tbe  reoditlOD  of 
tbe  Judgment  in  favor  of  BoUman  and  tfalnst 
Ihe  BUreliea;  but  such  allefntloo  la  inconsiatent 
iriththe  following  BTCrment  of  tbe  petition: 
"PlaiDtlS  further  sJIegei  thai  prior  to  tbe 
brinjFlDg  of  aaid  action  against  lald  Pilfer, 
McClHiy  «nd  Fuewklh,  and  againit  tbia  pUln- 


tiff,  the  Notwej^D  Plow  Oompuij  offend  to 
•cconnt  (o  and  pay  mM  defeodsnt  BoIIhw 
for  all  the  property  levied  npoa  by  Um  or  bj 
said  defenoaut  Rolhwell  on  esid  jndni^t  & 
faror  of  tbls  idiiotlff  and  agaJnat  aald  n^ti, 
log«tfa«r  witb  all  damagea,  cons,  or  otber  n- 
pendltores  occasioned  or  inoorred  by  aaid  B^- 
man  or  Rothwell,  or  either  of  ttem,  oa  ae- 
count  of,  and  for  the  leisure  and  aaJe  at,  pnift- 
erty  claimed  by  Deere,  Weill,  A  Co..  nndet 


AQd  wbere  Uie  iToanili  wei«  U»tll  waiobtahied 
by  frand  and  wa*  luurloui,  and  tbe  complaint 
railed  to  let  ft»tb  (ha  mm  BOtoaUf  dne  Hitli  lesal 
iDtareat.    BUI  v.  Belftnlder. »  Hd.  49. 

And  where  1<  was  only  sbowD  that  tbe  holder  of 
the  Dotea  peid  lea  tliaa  their  Dumfnai  amouector 
ttaem,  as  tbli  waa  not  umr.  ntveratd  v.  Peck, 
4Litt.tE7-)ia. 

And  where  oomplalnaiit  had  aftreed  toper  the 
faoe  of  a  nuxlffaca  cootalniDK  usury,  ai  a  part  of 
the  oondderatlon  of  hia  purobaae  of  prop 
Honffh  T.  Boree]'.  8S  Hd.  181. 11  Am.  Bep.  lU. 

And  wbera  the  traneaotloD  was  Ueld  lo  be  a  ooo- 
diitooal  Bale  with  a  privilege  ot  purctaiue,  and  not 
a  loan  and  mortfase.  Bpenoe  v.  Steadmnn.  IB  Ga. 
13& 

In  Qee  T.  Southwortta,  ID  Paige.  !9>,  It  wtu  MUd 
that  an  InjDacttloQ  will  not  besranled  ■salnsta 
Judgment  on  the  ground  of  uauiT.  unlng  complain' 
ant  watvea  the  forfeiture  Id  hIa  bill  and  permlta  the 
defendant  to  oolieot  the  principal  and  legal  InUr- 
eal;  but  U  oomplalnaat  Inattte  upon  the  forfeit- 
ure, be  muc  brlnfr  the  moneir  bito  oonrt  to  abide 
tbe  areat  of  the  ault. 

An  injanothm  on  the  gniund  of  otury  waa  re- 
fuaed  on  aocount  ot  oomplalnant  not  being  the 
panresUtled  toanyrellet,  whBrahe  waa  a  Junior 
oivdltor  and  aUegad  nanir  In  a  prior  Judgment,  aa 
Ga.  Code,  U  KK,  StSS,  pfOTtdIng  tbat  creditor*  ~~ 
bonanc  ...    - 

dafeota 

void,  or  for  fraud 
feiea  with  their  ilgbia,  doaa  not  apply.    Oatewood 
V.  Cit7  Bank,  W  Da. «. 

And  where  a  Junior  Judgmaut  creditor  olalmed 
aiale  waa  about  to  be  made  onderaaentor  judg- 
ment oonlalnlng  ntury.  aa  a  deteoae  of  usury  waa 
a  peraonal  prlTllege  and  oould  not  be  made  the 
ground  of  InJuDOtlon  by  another  part.v  where 
there  waa  DO  fraud.    Fhlllipi  v.WBlker.lsaa.BII. 

Ad  InJuDOttoD  on  tbe  ground  of  utury  waa  lO- 
fueed  where  the  defendant  had  Toluntarlly  waived 
hit  defenae  and  tbe  judgment  waa  entered  upon  a 
warrant  of  attorney,  and  tbe  Judgment  was  ai- 
taoked  bra  aubaeqnent  pnrdiaaer  wlthnoUoeof 
tba  Judgment.  7reaohv.Sbotwell.SJohna.0h,6U. 
And  on  eioeptlona  to  the  maater'a  report  tbe  aama 
waa  affirmed  in  ■  Jobna.  Ob.  SU,  and  was  afflrmed 
onexoeptloOBlnlO  Johna-MS.  (Shnfelt  T.  Bhufalt. 
SPBlge,lBT.  aTAin.DeaBBl,ret«rrtDgto  SJohna. 
BBS.  laya  the  reporter  erred  tn  auppoalng  there  waa 
an  appeal  from  tbe  ofasnoellor'a  deolakin  upoo  tbe 
rabearlDg  of  the  plea;  tba  only  appeal  waa  from  tbe 
order  OTerrulinr  vicepOona  to  thedefendaofa  an- 


And  where  « 


oanfa  propettr  wa«  gold  un. 
oer  a  power  oi  aue  m  a  ntnrlona  mortgage,  io  the 
bolder  of  the  mortgage  for  a  small  amouot,  and  the 
Judgment  wm  obtaloed  egalnat  him  for  the  baU 
anoa,— aa  tbe  remedy  under  S.  0,  Code,  I IS3,  pro- 
Tldtng  foraetUng  ealde  tbe  «ame  on  motion  waa 
anffldent.    WalbarT.flnriey.88M.a4». 

And  wbera  oomplalnant  In  the  Injunotloo  anlt 
dU  not  tender  tbe  prindpat  and  IntenM,  and  had 
pleaded  the  ganeral  haoe  at  hiw  and  made  default 
attbetrlal.  NoiaUetoanbebadafterajudgment 
*n  tHvOuM,  under  N.  T.  aot  Haylt,  183T.  I B,  pro- 
Si  L.  R.  A. 


vldlog  in  eSeot  that  a 
tor  dIaooTery  of  usury  need  no*  par  anr  tolateai. 
but  must  pay  tbe  principal,  anda  borrower  flUag  a 
bill  for  relief  wheia  ba  had  no  opportaDl^  of  de- 
fense at  law  need  not  pay  the  prtaralpal  bat  udm 
pay  the  Intereet.    Topping  v.  Tan  Fdt,  Hoflm-  fX. 


And  whei«  the  complainant  In  tl 
suit  delayed  for  nine  montba  after  Judgment  acok- 
Ing  relief  in  equity.    ButltlaaaM  ' 
be  grauted  agatnat  usury  wbeie  d 
madeatlaw.    Bltob  v.VeDby.tHd.tU. 

But  an  Injunction  w  . 
ment  where  the  defense  w 
defeose  was  made  In  a  )v 
on  appeal  waa  pnventedby  lrregu1ar4ticB  of  the 
juBiioe  or  clerk.  In  oases  of  oonourrent  Jarkdlo- 
tion  the  trial  at  law  will  osually  proTent  raUef  la 
equity.    Oaver.  Dayis-BT.  &  Mon.  «•. 

And  where  the  defense  was  usury  and  tha  bor- 
rower had  paid  Ihe  princdpal  and  lawful  iDUMat. 
Tbe  case  does  not  discus*  defeoae  at  lav.  Ktida  t. 
Qlnn.EDel.  Ch.ieO. 

In  Biockway  v.  Clark,  S  Ohio,  tt,  wbera  aba  da- 
tease  was  tbat  tbe  action  waa  on  a  nota  flor  a 
greater  amount  than  due.  with  a  proTWon  fn  tba 
note  that  on  tbe  payment  ot  the  amount  dna  vlib 
Intenat  the  tame  would  be  diaobarged,  ao  tajaoe. 
tMa  was  granted  on  the  ground  that  equity  wfllra- 
gatd  this  sa  a  penalty  and  rellere  egalnat  It.  lUa 
oaaa  Is  noted  In  Oreenleara  Orarmled  Caaah  cMtng 
aereral  subsequent  aaaes.  But  tbe  oaae  ot  Bt«A- 
way  T.  Qark  raf  used  to  bold  that  a  conti«et  for 
ntury  was  void,  wbtoh  waa  tba  aame  dootrina  twld 
tn  the  aubaaqueot  Obto  eaaea. 

In  Uhaner  v.  Cooka, t T.  B.  Hon.  SM,ltwBatald 
that  a  Judgment  otdeUnoa  on  a  obattat  mortgage 
will  be  eujolned  for  usury  on  a  Wll  for  ao  Booonat- 
ing  If  complainant  tendon  theamouotdD& 

In  Thomas  v.  PhlUlps.  4  Smedes  *  H.  Mi,  It  waa 
said  that  Injunotlons  are  sometlmaa  gnnted  la 
caaea  of  usury  where  the  Judgments  wat<a  on  ood- 
fesaloa.  and  In  some  caaca  are  granted  wltboat  la. 
gard  10  anyapeolal  olroumatanea  gfring  Jtiriadlo. 
UoDj  but  other  oourta  infuaci  tn  hililb  r<a  ii  iiiiVas  iii 
onae  it  given  tor  not  defending  at  law. 

In  Brown  v.  Toall. «  Band.  (Ta.t  tO.  U  Am.  Dm. 
TliS,  K  waa  aald  that  even  after  tbe  judgmast  at  law 
equity  will  glv«  relief  for  naury  without  requiring 
any  reason  forfaHing  to  defend  atlaw. 

In  Tennetaee  the  easea  bold  that,  exoepC  dur- 
ing tbe  time  of  the  exlstenoe  of  Tenn.  act  Um, 
relief  cannot  be  had  In  equity  unlesa  tha  qnettkn 
ot  utury  tnrolyea  Intricate  and  imilwiisaslin  nab 
teiaofaoooDot. 

Bo,  an  lojunotlon  waa  granted  agalnat  a  Indg- 
meot  where  tha  defense  waa  nsury  paid  br  one  of 
the  complalnantn,  althoogb  reliat  migbt  have  besn 
bad  nt  laii;  tint  It  waa  nut  plain  and  nnninbai  i  mmhI 
and  tbeTenneaeattatutaaoootamplaiedaQnlMblB 
relief  agalnat  naury-  f  ninman  i  milliliiaa.llTiiii 
liSe  (188*1. 

And  where  tbe  defente  at  law  would  be  embar- 
'  raned,  owing  to  tbe  complex  nature  of  tbe  ao- 
oounls.    Frlciaon  r.  Hoody,  B  Bnmpfa.  ESI  (ISO. 

ButanlnjuDOtion  was  refuted  agalnat  a  JudanvDt 
where  the  defenaa  wai  nsury  aod  waa  not  mads  at 


NoBWEOi^N  Plow  Co.  t.  Boixmam. 


mad  t?  Tiitue  of  Mid  executtou;  and  tbal  Mid 
ciefendast  BoUman  uuIawfulW  and  fraada- 
leDtlrand  fortbe  pntpoae  of  cheating,  wron^- 
iofc.  and  defnndiDE  Uiii  plaioilff  for  property 
■0  taken  and  aoliTbat  then  demanded  Uuit 
ibli  plaintiff  ibould  account  to  and  pay  «aid 
defendaot  Bollman  for  tbe  property  taken  bj 
■kid  defenduitB  BoUm^  and  Bothwell.  and 
cnnrerted  by  them  to  Ibeir  owo  private  use." 
The  foregofng  quotation  from  the  petition  la 


an  admlnloD,  it  seemi  to  ua,  that  platntlfC  prior 
to  die  laceptlOQ  of  tbe  suit  in  which  the  judg- 
ment laught  10  be  eDloined  was  prooODnced, 
wa«  fully  co^izantof  the  alleged  fTBuduleot 
condact  of  Bollmao  and  hU  depaty,  of  which 
complaint  la  now  made.  If  that  U  not  a  fair 
inference  to  he  drawo  from  said  averment  of 
the  petition,  we  are  al  a  loss  to  know  why  this 
plaintiff  offered  to  pay  merely  fortbe  property 
■eized  and  told  onder  the  exeouilona,  together' 


law,  u  Tenn.  aet  U8S,  oliap.  SO.  H  4  ■>  provided 
that  adefendant  who  mar  I>e  tued  on  a  uaurlooa 
-oontraot  naj  plead  the  utur;  OD  oaili,  to  which  the 
plalDtur  may  reply  on  oatb  and  thna  make  an  toaue 
to  t>e  tried  br  a  Ian.  It  wu  said  that  It  a  defense 
at  law  wu  embarraased  relief  would  be  ^ren  Id 
eiiulty.    HoKoln  V.  Coolej,  SBumpb.  StSiIHl). 

And  where  the  detente  wan  uiury  and  oomplaln- 
snt  waeiiBgilKent  bi  notdefendlnsat  law,  anduG 
embarianlDK  or  oompUoated  qneatlou  wai  In- 
volved.   Buohauaa  v.  Molln,  8  Humph,  ffi  (1B1£>. 

fu  Brandan  v.  Qreen.  T  Hampb.  MO  (ISU),  an  In- 
junction waa  Branted  where  the  delenaewaautDry, 
under  Tenn.  aol  Jao.  EB,  IStt,  providing  tor  egul- 
Mble  relief  on  the  ground  »t  usury,  where  dq  de- 
lenee  was  made  ac  law  or  where  the  defeeee  failed 
■t  law.  It  was  laid  If  It  was  not  tor  tbto  statu  (a, 
lellet  would  uot  be  sraated  where  the  rlshl  to  de- 
fend at  law  was  uneiobarrawed. 

In  BucaiiaaB  v.  Beama.  1  Bneed.  WS  <UHi.  an  In- 
junction on  tbe  ground  of  uaury  was  refuted 
where  eomplaldant  had  made  hit  defMweat  law.  as 
Tean.  act  UEO.  chap.  IS,  eutkorWDy  dlaoovery  fn  a 
oourt  of  law.  prevented  equitable  rell^  where  the 
bennllt  of  such  datsnee  waahad  at  law.  Ttieaotof 
ISUgaTerellerinequlty  notwlttastandtDBatrlalat 
law.  But  alnoe  the  act  of  IBEO  a  dtecov^ry  obtained 
In  an  aothmat  law  was  held  re*  Judicata.  Itaode- 
f  enae  was  DiBde  at  Jaw  relief  might  be  bad  In  equity 
under  act  1B81,  obap.  ItT. 

In  Undsley  v.  Jamee.  8  OoMw.  «T  (IBMi,  whlob 
waa  an  aotlon  lo  eajoia  an  aetkin  at  law  on  the 
ground  of  oaury  where  it  wat  olalmed  that  tenn. 
sot  IBU,  ohan.  16T,  oonterrlntT  JurMlotlon  on 
ooarta  of  equity,  wae  repealed  by  the  Code,  it  wat 
held  that  the  act  of  ISBSooDlerred  no  new  Jurladlo- 
tton  OD  courts  of  equity,  aed  after  a  trial  at  law 
except  on  complicated  matters  equity  would  not 
give  relief.  But  this  wat  changed  by  leoQ.  aet 
18U,  obap.  ler.  and  thit  was  repealed  by  ImpU- 
oallon.  If  nol  directir,  by  Tenn.  Code,  I  41,  and 
Tenn.  act  USB,  obap.  SO,  wat  tubttanllally  rctnloed 
with  the  addltioDal  proritlon,  I  taoo,  provldleg 
for  concurrent  JurlsdlodDn,  and  therule  wat  there- 
fore that  the  law  mvolncg  Jurisdiction  of  eourts 
of  law  acd  equity  stood  precisely  ae  It  did  prior  to 
tbe  pasMge  o(  the  act  of  lau,  obap.  IS7.  and  teHef 
ahould  be  refuteil  In  equity  unlern  a  defense  at  law 
waa  embamteed,  and  relief  was  draled  on  aocoont 
of  Ibe  bUI  for  dlsoovery  not  having  been  properly 

In  Parham  v.  Pulllan,  &  Coldw,  W  (MS),  where 
opury  was  not  ntablkhed.  it  wat  talil  tliat  ohenoeey 
will  not  give  relief  on  the  ground  of  uaury, 
agalDota  Judgment  at  law,  where  the  debtor  oonld 
have  made  his  defense  at  law  without  embarrata- 


graeted  where  the  defenae 
waa  uaury  and  tlie  remedy  at  law  was  embartatsed 
by  oomplloatlon  of  renewaU,  as  In  Tenneeeee 
courts  of  equity  and  law  have  concurrent  Jurw- 
dlotlon  In  retnrd  to  usury,  and  undc^  tbe  practice 
in  that  state  a  tender  of  the  prinolpal  and  Interest 
was  not  neoeasaty.  It  was  tald  that  the  Tennessee 
not  of  ISU.  providing  for  equitable  relief  notwltb- 
standlOKa  trial  at  law  or  failure  to  defend  was  not 
oarrled  Into  the  Code,  and  that  the  law  stood  as  It 
at  L.  R.  A. 


did  before  the  paoage  of  that  act,  and  tbe  aet  of 
Uai,  chap.  GO,  II 1.  S,  which  eoUrged  tbe  power  of  a 
court  of  law,  left  the  Jortedlotlon  of  a  court  of 
cbanoary  where  It  wat  before.  Chester  v.  Apper- 
Boo,  i  Heiak.  taa  luri). 

An  Injunction  wat  refuted  agalutt  a  Judgment 
where  the  defense  wat  utury  and  wa*  not  made  at 
law  through  negligence,  ae  Tenn-  Code.  1 130Q. 
whiab  wat  the  aama  at  Tenn.  aet  ISSG^  providing 
tor  concurrent  JurladlctI on  of  law  and  equity  In  re- 
gard to  uaury,  repealed  Tenn.  aet  18U.  providing 
for  relief  in  equity.  OreenOeld  v.  Frlerson,  T 
Helsk.  838  IIS^I. 

For  usu  ry,  see  ColUna  V.  Clayton,  88  Oa.  90,  Ittfro, 

IV.  a. 

IT.  Sst-of. 
a.  S'aOurt  to  osstrt  at  latri 
Injunctions  on  aooonot  ot  set-offb  that  abould 
have  been  used  at  lawaa  a  defense  to  the  aotlon 
were  refuted  where  DO  eqnlt«ble  ground  forielief 
was  shown.  Cabell  v.  Boberta,  ■  Band.  (Va.i  UO: 
Donnell  v,  Parrott,  18  I«.  Ann,  HU;  Benton  v. 
Boberta.S  Bob.  (Ut-l  M;  Monroe  v,.l[aHloken,  8 
Uan.  N.  H.  ni);  Ufon  v,  Deeeaaart,  1  Hart.  N.  S. 
71;  Kennard  v-  Heudenon,  B  Bob.  (IaJ  ISSi  Cook 

V.  Uurpby.TOni  k  J,  £81;  Slandifer  v.  HoWhor- 
ter,  lBCew-(AlB.)nft  Blaber  v.  Booth,  S  Ho.  H,  S 
Am.  Dec  «%  Garlyle  v.  Long,  S  Lilt.  (EyJ  IBT. 

And  where  ttie  defease  waa  also  failure  of  oon- 
tlderatlon  ot  tbe  notea  sued  upon.  Howell  v. 
Motee,HAla.L 

And  wbete  the  defense  wat  also  illegaltty  ot 
plalotllTi  deataed.  Uontgomery  v.  Orlffln,  Walk. 
(KM.)  488. 

And  where  the  defense  ot  an  accommodation  In- 
doteer  aroae  out  Of  atrustandan  equitable  right 
to  have  tiust  funds  applied  In  discharge  ot  a  bill  of 
exchange  hi  lutt.  Fott«r  v.  State  Bank,  IT  Ala. 
892, 

And  where  tdeh  •et.oll  waa  notea  of  tbe  plalntUf 
held  by  complainant  before  Judgment  was  ren- 
dered.   Crowr.  WBtkmt,IlI«.ADQ.S4S. 

And  wheie  the  aotwerm  tbeequltysnlt  dcoled 

theallegHtlontotthe  bill  that idaintiff  at  tewfajled 

use  dlllgnnoe  In  oolleotlnK  otdiatarsls.  and  the 

motion  to  dlaK>lve  the  Injunction  waa  oo  the  bill 

nd  answer,  and  negllgeooe  m  not  defending  at 

iw  was  not  axouaed.    Oardm  v.  Jonea.  IS  Qa,  178. 

And  where  the  aotlon  was  on  a  note  by  an  in- 
doTScr,  and  the  obligee  of  the  note  wat  an  Intur- 
oompany,  and  complatnantlQ  the  Injunction 
suit  bed  tendered  notea  Issued  by  it,  but  there  wm 
negUgenoe  m  falling  to  make  a  detente  at  law. 
Bobbins  T,Uount,  8  Qa-Tl 

And  where  the  aoUon  waa  by  trusteea  of  a  cor- 
poration against  stockholders  on  their  subeortp. 
and  the  Injunction  suit  wsa  to  procure  an  ac- 
ting, but  nothing  was  alleged  which  might 
Bve  been  set  up  lo  the  action  at  law.  But  tbe 
court  Rlayed  tbe  collection  of  the  Judgment  imttl 
eoount  was  taken  where  the  trustee  aatented 
Dh  a  decreeL  Itankllo  HIU  OOl  v.  Bcbmldt,  SO 
□1806. 

Andwberetbe  same  waedamagaa  forbita^of 
vrarranty  on  the  aale  of  property  and  lor  money 
loaned,    Wlncbeater  v.  Qrcaveoor,  18  ID,  BT, 


TS4 


k  SnntsifB  CouBT 


Fn., 


with  coEls.  He  most  have  beeo  apprlKd  tbat 
property  beloDgin;  to  Deere,  Wells,  &  Co. 
other  tbiD  tlist  applied  npoD  the  executloas 
bad  bcea  taken  by  the  sheriff,  and  for  ivblch 
tbc  lutier  clnimed  com  pee  sat  Ion:  since  the  pe- 
tlttoD  avers  thai,  whea  Ibe  propoillion  of  set- 
tlement naa  made  by  plainliff,  Bollman  "then 
demaaded  that  this  plaintiff  sboulil  account  to 
aod  pay  said  defendant  Bollmaii  for  tbe  prop- 


eitj  taken  by  said  BoUmaD  ai>d  Sotfaire11.aBd 
coDTflried  to  their  onn  tme."  The  alk^wte 
of  nant  of  Dotlce  In  tbe  reply  mnat  be  dim 

Krded.    As  to  ibe  peiitlon  alone,    we  miBt 
)k  for  the  Btatement  of  the  facte  conatitntiDg 


plalnttlTB  cause  of  action.  Two  nll^nticai 
of  tbe  petiiion  In  Tenid  to  notice  or  knowl- 
edgs  of  the  alleged  fiand  beioK  iDcooaiiteDt 


with  eacb  other,  we  roust  regaiS  sa  true  ud 


Ani  where  tbe  judfaient  wai  for  trespaas  and  the 
oompJalaant  In  the  injunotlon  suit  bad  obtained 
tlile  to  the  land  before  ttie  judtrment  tortreapasa. 
Peytavin  v.  Winter,  S I^.  sn. 

And  wheretheacdon  was  on  a  dlatr 
HJoolaon  r.  Haticook.  i  Hen.  A  U.  181. 

Aod  vbereln  tbree«u<tafoT&lBBeaob,tbe 
ira»  «16D,  and  uauiy  •»».  and  the  Jurtsdlctlaa  of 
tliecoiiitwaa$EOO.aaooinplBinBntcouldtaiivaused 
bla  set-off  In  oneoaaeaodpleaof  uaury  Inanotber. 
Collin*  V.  OaTton.  B3  Ga.  Oil. 

Aiut  irbere  the  tame  was  claimed  bpcaiue  oom- 
plalnants  In  the  tajiinotion  autt  were  prevented 
from  uelDE  the  same  In  tbe  tetUemODl  In  tbe  pro- 
bate court,  by  tbe  advice  ol  thali-'bounsel.  Duok- 
wortb  V.  Ducknortb.  85  Ala.  10. 

And  where  tbe  complainant  failed  to  me  ttie 
same  on  account  of  mlalake  of  law  as  to  Jurlsdlo- 
tlontoallow*et4ff.  Pearoev,  Winter Irun-Worki, 
SAIa.«B. 

And  where  I«.  Oode  of  Pr.  art.  SCT,  proTlded 
thiat  "the  defendant  mar  plead  oomponaatlon 
Bet-oB  at  everj  atage  of  tbe  ptooeedlnm,  provided 
K  be  pleaded  specially ,"  and  art.  308  provided  that 
**lt  may  be  pleaded  eltber  In  the  answer  to  tb 
principal  olalm.or  by  a  dlstloot  aod  leparata  di 
mand."   DeLlwtfl  v.Hardaw>r,8Bob.(La.)  tl. 

Aod  wbere  tbe  plaleUff  In  an  execution  from  the 
supreme  oourt  was  laaolTSnt  and  tbe  luJunctioQ 
auit  was  In  tbe  elioult  oouit  of  the  oltr  of  St. 
Louis,  It  was  btfid  In  MlssODil  one  court  cannot 
even  enjoin  an  execution  from  another  court  of 
□o-ordlaate  JurlBdIotlon,  and  no  reason  was  ^veo 
wb7  relief  ooutd  not  be  obtained  In 
oouTt,    Klnealr  v.  Slaed.  K  Ho.  App.  in. 

And  wbare  It  was  not  shown  that  " 

attempted  to  t>e  used  were  BOqulred  « _ 

that  Uier  could  not  be  pleaded  Id  the  onlloarr 
actloiL  HOTvanV,  DriJniSiSI*.  Ann.  121:  Toddv. 
Flak.  U  La.  Ann.  18;  Haitv.  Cbnnon,  10  La.  Ann. 

rai. 

And  wbere  such  set-ofl  was  or  might  have  been 
tried  at  Jaw.  and  It  was  ImposslbTe  to  aacenain 
wbluh  was  Ibe  ease.   Buaa  v.  Wilson,  at  Me.  207. 

And  whei«  (be  soleftround  for  an  Injunction 
was  Uiat  complainant  in  that  ault  did  not  aasert 
hiarlRhtatlaw.    Cook  v.  Murpby.TQIll&  J.XS3. 

In  HetU  V.  Gayle,  10  La.  Ann.  SIT,  It  was  aald 
that  wbere  the  defense  of  IntermeddllnK  by  plain- 
tiff In  an  ezeoutlon  with  the  estate  of  berdeoeoaed 
buaband  existed  before  tbe  Judgment  and  might 
have  been  pleaded  aa  a  defense  Id  b  hypothecary 
aotloo.  tbe  same  would  not  be  available  to  enjoin 
tbe  execution. 

But  an  Inju  notion  wiu  Bianted  aaelnsta  Jadg- 
menl  on  a  note  given  for  an  Inatulmeot  due  on  a 
morlaaae  In  Demerara  until  the  plalatlir  therein 
Bbould  glreseourlly  that  tbe  defendant  should  not 
suffer  loea  by  reason  of  the  existence  of  groaee 
lopleeor  tbemortsBge  If  Id  other  bands.  Tbeee 
BTOseecoplea  uodar  the  Dutch  lew  are  orders  of 
court  autbonilna  a  mortgajie  to  be  made,  and  cor- 
reapoDd  to  title  papers,  and  ace  ueoeaeary  In  order 
to  procnre  loans.  No  quaetlon  was  made  aa  to  as- 
aenluB  thia  defensaot  law.  Bentlnuk  t.  WllUnk.  S 
Hare,L 

And  an  Inlunatton  on  tbe  BTonnd  of  set-off  was 
irrantcd  wbera,  pandlnc  the  ault,  the  debtor  pur- 
»1  L.  R.  A. 


ohased  the  plalntHTs  Interest  In  the  debt  aoed  npoo 
at  a  Judicial  sale,  altbonsh  oonfnsloa  of  cIhIib 
mitfbt  have  been  pleaded  to  defeat  tbe  Judsmnn. 
yet  the  oomi^inant  had  tlie  rl<ht  to  penult  iIif 
debttobelltlttetad.treatlnartbeplBlntlir  at  law  h 
bis  trustee.    Baitln  v.  Dugai.  4  U.  Wf. 

And  wbere  the  bond  In  suit  was  beld  br  an  ■■- 
Bignee,  who  took  the  seme  Bubject  to  all  the  eiim- 
tlee  of  the  obllsor,  and  Va.  act  1T18,  cbap.  ST.  I  T. 
provided  that  the  plaintiff  ahnll  allow  all  dIaoouDit 
agalDst  tbe  flrst  obllme  before  notloe  of  an  as- 
slmment  la  Elveo.  The  oueatlon  of  fallnie  in  de- 
fend was  not  dlsouBBed.   Norton  v.  Boae,  S  Wa*. 

InEknDlnv.TbonuBSOn.<EGhuUa,ltwaee*Jdthal 
tbefaltureto plead  at  lawaset-oB  will  aott^ap 
tbedefendant  from  Betting  it  up  tiy  a  bill  toenjota 
the  common-law  Judgment.  (See  BaddHIa  r,  Vti- 
aeT.UQim.na,  nest eubd.l 

kPtlftte. 

An  Injunction  will  not  be  granted  on  aooouni  at 
8  set-off.  If  tbe  allowance  of  the  nmo  woald  pic- 
Judloe  either  party,  or  If  tne  setoff  doea  oat  ex- 
ist acBlDSt  tbe  party  In  Int^reat. 

Bo,  an  Injunction  was  refoaed  whB(«  a  Jadcment 
was  aoalnat  a  husband  for  purchase  mooey  t£ 
property  of  the  estate  sold  by  eieoutora,  and  tbe 
set  off  was  aolahn  ol  tbe  wife  aa  dlBtnbiilee  of  th* 
eetale.   Dunnaboo  v.  Holland,  SI  Qa.  UI. 

And  where  tbejndrment  waiona  pumbaae  oota 
for  Rooda  bonxbt  by  a  oi 
HBElKoee  for  araditora.   Oapebart  t 
N.CSB 

Anij  where  the  aame  had  beeodeotedat  U>w  be- 
cause In  different  nsbta.  and  the  plaintiff  at  taw 
had  asalKned  bis  Judgment  for  vidue  to  a,  tUid 
party  prior  to  the  Institution  of  the  InJnnciliB 
ault,  snd  the  bUl  did  oot  show  when  the  InsolvKiey 
of  the  plalctlfC  began  or  that  It  eiiati^  at  ttie  time 
ortheaaslsnment.    Davta  v.  Hllbum,  SIowm.ie. 

And  wbere  the  action  was  on  a  noto  rItbd  f  or 
purobase  of  horses  and  the  eet-off  was  breach  of 
warranty,  and  the  plaintiff  at  law  waa  a  nonre^ 
dent.  Butthewarcsntyln  ihlsoasewaa  madeby 
an  aeent  Individually  ttid  not  by  tbe  prtnclDal: 
and  beeldea,  another  note  still  dna  protaotedthe 
oomplRlnanl  In  the  injunction  sntc  Oreitta  t. 
Stevens.  B  Mo.  BEX. 

And  where  tbe  Judgment  was  In  fkror  of  a  part- 
nership and  the  sei-off  waa  against  a  member  ot  tbe 
Orm.    CollInsv.Batler.ltOal.Zia- 

And  where  the  aotloo  was  on  a  note  btid  by  as 
aB°lKnee  after  maturity,  and  tbeaet-off  waaatrafiist 
IbepHor  holderof  tbenote.  A  set-nS  avaioK  a 
note  b  not  an  equity  whiob  aitoohes  to  It  in  tbe 
bends  of  a  bolder.  (This  proposition  was  afflrmed 
ln8tBnnusv.BtannuB,S0Iawa,<E1.l  Way  v.  lamb. 
16  Iowa,  79- 

Butan  injunction  waa  granted  where  a  jadyraent 
was  In  favor  of  bank  B  on  a  note  payable  to  bant 
A  and  bank  B  Old  not  own  the  note  or  antbor^ 
tbe  Bult.  and  ft  was  a  fraudulent  tramactHm  to 
preventaset-off  BKalDBthBDk  Ain  favor  of  ihade- 
fendant.  Btovall  v.  Northern  Bank,  I  Smedes  AIL 
17. 


i,CoogIc 


NoBwwiiui  Plow  Co.  t.  Boujua. 


giveeSl.ct  to  Ibe  one  which  U  against thelnter- 
«8t  or  the  plalnliff.  This  is  but  all  application 
-of  the  rule  ibat  a  plending,  when  attacked  bj 
demurrer,— atid  sucb  le  tbe  nature  of  Ihe  mo- 
tion Ui  dismiag, — is  to  be  coQSlnied  moat 
atrong'j  igaiDst  the  pleader.  It  does  oot  ap- 
pear that  plaintiS  exercised  doe  diligence. 
Having  notice  of  the  alleged  fraud  be  sboutd 
hare  urged  that  as  •  defense  to  tbe  suit  on  the 

preveotanoh  a  defense  fram  belQK  made,  and  this 
was  not  known  in  time  to  uie  as  a  derensa.   ItM. 
And  wtiov  tlis   judEmeDt  was  In   favor  of  a 
m  for  dividends  duetba  ward,  and  the  de- 
nude pajmenta  ImpropRrlr  to  the 


«tatutoT7  bond,  and  which  funds  ware  used  for  the 
neoemtleaof  tiMiraid.  as  a  defense  oould  not  be 
made  at  law  tmoanse  tbo  ward  •rai  not  a  part;  to 
that  suit,  SouthwnternR.  Co.  T.  Chapman.  MGb. 
65t. 

And  under  Oa.  Code.  H  BOBl.BOBi,  prortdlng  tliat 
«D  equitable  dele ase  may  be  set  up  at  lair.  Buoh 
defense  must  be  made  at  law,  but  where  oikhI  rea. 
■oru  exlat  whr  an  equitable  defense  of  set-otT 
«ouldnott»  mnde  at  law,  as  want  of  partlea  and 
wantot power  In  tbs  oommoD-lBw  court  to  make 
them, an  InluD  -Ion  will  ttegranted.  Badollffe  v. 
raTneT.uaa.  m. 

For  party,  seeaiao  mtm,  IV.  j. 

o.  IJnllguMafad  damaga. 

An  Injanctlon  will  be  refused  If  the  aet-otT  ti  a 
demand  itbicli  Es  not  liquidated.  Webater  v. 
■Coucb,  B  Baud.  (Va.)  SID;  Bmlch  T.  Fester,  B  La. 
Ann.  SO;  Oox  v.  Mclntj-re,  B  La.  Ann.  471;  Harard 
T.  Stone,  G  Mart.  N.  9.  VK. 

8a,BnlnlQQCtiii:i  was  refused  tor  a  set^ott  of  unli- 
quidated damaitea.  wbere  luch  Mt-oir  wm  dsmasea 
Id  anaotlonof  aisn-^LT  ttien  pendlni.  Parkinson 
T.  Trouadale,  1  HI.  86T. 

And  where  sucb  get-off  was  damaaes  notoon- 
necied  with  the  Jijdfrmeat.  alttiourb  plaintlA  was 
lusolvent  and  a  noiiieildent.  Jackson  y.  Bell,  81  N 
J-8q.6H. 

And  wbera  the  tame  was  asMrted  In  Louisiana, 
■a  Le.  CiT.  Code.  I  E2tB,  provided  tbat  compensatlan 
only  takes  place  between  rtebta  which  were  equallr 
liquidated  and  demandat>le.  Hereford  v.  Babin. 
llJJLAon.SS. 

And  wbere  tbe  matter  was  oosniiable  at  law  and 
no  irrouDdtoTequltablereltet  wasiQowii.  and  no 
iHacovery  required  or  iDsolvenoj  obarjted.  Du- 
fisn  V.  Ourelon.  1  Ark.  81,  SI  Am.  Deo.  TS5. 

And  where  the  plainClIT  at  law  was  Insolventand 
ine  action  was  for  assault  and  battery  and  tbe  set- 
off was  a  Blnilliir  claim  but  was  not  liquidated. 
Burrr  V.  Green,  G  Hayv.  (Tenn.)  OT. . 

And  where  theplalntlir  at  law  waa  a  noniesldenc 
but  was  not  Insolvent  andtheset-oS  waa  a  claim 
for  unliquidated  damasea.  Smitb  v.  Waiblngton. 
«aBlisbt  Go.  SI  Md.  12, 100  Am.  Deo.  O. 

In  OabeU  v.  Koberts,  H  Band.  (Taj  930.  It  waa  «ald 
tbatunliquldaceddamageaarislnroutof  tbe  same 
oontraot  on  which  tbe  Judgment  Bousbt  to  be  en- 
Joined  waa  founded,  cannot  be  set  oltln  equity. 

In  Woieottv.Jortea.  4  Allen,  SS7,  an  Injunotlon 
on  the  around  of  set-off  was  refuted  where  tbe 


bond  of  indemnl^.  We  know,  although  oat- 
side  of  the  record  before  us,  from  the  opinion 
in  Patewalk  v.  Bollman.  20  Neb.  SSa,  which 
cannot  pTOperl;  be  cousiiiered  here,  that  the 
suretiea  in  their  answer  interposed  tbe  defenae 
that  the  Jtidgmeot  recovered  by  Deeie,  Wella, 
&  Co.  "<ras  for  tbe  conversion  of  goods  tiv 
plalnliff  and  bis  ageuts  other  than  the  gooda 
taken  bj  Rothwell  under  said  execution!." 

a  trial  of  tbe  set-oE  at  law.  or  If  It  waa  attempted 
to  be  asserted  and  was  refused,  and  there  waa  a 
remedy  by  appeal  or  oertlorarL 

An  injunction  oo  the  ground  of  eet-ollwaa  re- 
fused on  aooount  of  the  same  havinic  t>een  used  tn 
the  acdoo  at  law.  Hooper  v.  Rhodes,  T  La.  Ann. 
m.  OarvloT.Squlres,9Ark.9S8,G0Atn.  DecaU; 
Burton  v.  Hynson,  14  Ark.  82:  Harrison  v.  Nettle- 
ahip,  3  ItjL  ft  K.  4S3. 8  I..  J.  Cb.  N.  B.  8S.  8  Cood. 
Enir.  Ch.  Bep.  CB:  Buofcmaater  v.  Qrundy,  g  IlL  tUt 
Sooitold  T.  Suta  Nat.  Bank,ej(eb.SlS,BlAm.Deo. 
(IS. 

And  waa  refused  In  such*  oaae  where  Uiedef suae 
was  complicated  set-oils . 
Joaea.  Bq.  ST8,IS  Am.  Deo. 

And  where  tbe  same  wai 
complicated.    Howell  v.  Stewart,  1?  Ala.  TU. 

And  wbere  the  defense  was  that  tbe  warrant  cf 
the  Guriltor  In  controyersy  was  not  a  loan  to  oom- 
plalnant  In  the  equity  suit,  but  a  payment  on  ao- 
count.  Ounnlngham  t.  CaldwelL  HardlDcEr.l  1I& 

And  where  complalnaat  la  the  Injunolion  salt 
failed  in  hia  trial  of  the  same  at  law,  and  fraud  In 
tntnaierrlng  the  note  In  suit  so  as  to  prevent  a  set- 
off waa  not  eatabUshed.  Brteaoh  v.  HoOauley,  T 
Olll,  IN. 

And  an  Injunotlon  was  denied,  althooK''  ihe  set-  . 
nlf  has  been  retused  at  taw,  where  tbe  same  was  a 
debt  aocruiuE  In  a  different  rtshL  It  was  aald  tbat 
If  It  was  a  set-nff  at  ]»w  that  would  be  no  founda- 
tion for  a  bill  Inequity.    Houlfee  v.  Ball,  T  Ark. 


And  where  the  same  waa  presented  on  atrial  be- 
fore Jusdoe'H  court  and  complainant  was  negligent 
In  not  prosocutlnK  the  same.  Bwlnf  v,  Ifiokle,  4C 
Ud.41B. 

And  where  the  same  was  rejected  improperly  In 
thejuatioe'a  court,  and  oomplaloant  failed  toproa- 
ccuie  certiorari.    Halcomb  v.  Kelly,  GT  Tex.  SIB. 

And  wbere  the  equitable  ETOund  was  that  the 
adverse  party  van  an  r'^mfnlgcratorand  tbat  oom- 
plalaant  could  not  totlty  at  law,  but  the  same  dla- 
abllliy  existed  la  equity.  Bobioson  v.  Wbeeler,  SI 
N.H.38a. 

An  Injunction  on  the  Kround  of  sst-off  will  not 
be  vnuited  where  the  rlcht  to  auob  set-off  is  notes* 
tabllshed  by  pleading  or  proof. 

Bo,  an  InJUDOttoo  on  Um  ground  of  set-off  was  ra- 
f  need  where  theallegatlona  In^resard  to  sucb  set-off 


- __.j.Dlg.eL_„ 

lis.  I  to.  profldrag  for  a  set-off  of  datita  due  from 
an  lEMolveot  person  agalnat  (hosewblcb  may  be 
owing  to  him.  Under  ttaU  provision  claims  not 
UguldatadmarbeuBedaa  set-off  In  the  aotloo  at 
law. 

For  nnilquldatad  damage*  see  HempblsftO.  S. 

Oo  v.Greer.8TTai)n.we,4I>.B.A.SBS,tafni,ir.t. 

d.  malattatp. 

An  Injunction  will  ba  rafuasd  If  there  has  bean 

31  U  RA. 


And  where  the  petition  for  Injunotkin  dM  not 
meet  the  reqnirecoeata  of  Tex.  Bev.  Stat.  art.  I87I, 
provldiarthatttthali  0001810"^ plain  and  Intelli- 
gible atatemeot  of  tlie  grounds  for  auoh  relief," 
andltaUegedantndeI>tadne«  from  tbe  detendaot 
to  oomplalnant  Iq  the  Injunction  salt,  and  the 
answer  apadfloklly  denied  sn^  Indebtedness  and 
Intelligently  averred  hots  excluding  the  poalblU^ 
thereol    Wheeler  v.  Gray,  S  Tex.  Civ.  App.  1& 

And  where  tba  Mil  waa  to  settle  tbe  aoeount  be- 
tween tbe  putlea,  and  did  not  allege  tbat  a  tialanoa 


id  wbere  ^Judgaient  was  obtained  brabaak 
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Ifareo*er,  tlw  petition  berdn  Udefective  for 
anotber  rauoD,  It  contaloi  no  aTcrment  ■■to 
tbe  value  ol  the  goodi  not  lerkd  upon  by  the 
kberiff  whieli  It  U  claimed  he  conrerted  (□  bta 
own  urn.  The  peitUon  refers  ue  to  Exhibit  B 
for  the  TaluB  of  the  property,  but  It  ta  not  there 
•tated,  except  a  trifling  inm  appMn  oppoaltt 
few  of  the  artJcle*  alone.  For  all  ttai  this 
record  abows,  they  may  have  been  of  little  or 
no  Taioe.    It  does  not  appear  that  the  judg- 

■nd  tlie  aet-^iff  wai  tliBt  tbe  debtor  bod  depoMted 
notea  with  tbatbonk  for  oollectloD,  ■■  a  depnltory 
toreoelvela  not  required  lo  brlDKEUlt.  Crow  ▼. 
HeabanlGS*  *  T.  amk,  U  I«.  Ann.  OO;  Tlttbvkb, 
T.  Orton,  U  Tex.  4. 

And  where  tbe  plaintiff  at  law  wuin>oL*mt  but 
tbe  alalm  had  bran  presented  and  rejected  on  tbe 
trial,  and  oomplalnant  bad  withdrawn  hltmotloe 
tor  a  new  trial,  and  ao  appe&l  wu  taken.  Miller 
T.  Darall,  n  Md.  tl. 

And  where  ooiDplBtDBDt*i  denand  waa  barred 
by  UmltalloQ  aed  no  pardoular  etjultable  ground 
waaitaQwn.    Brown  t.  Bcott,  tBIbt).  tSB. 

And  where  tbe  plaintiff  and  detendaet  bad  mu- 
tual nOtM,  and  tbe  day  befOi«  OoinpIahiBDt'a  Doles 
expired  by  UmltaHoD  the  other  part;  brougbt  lult 
and  obtained  a  Judgment,  and  the  airreeraeDt  tor 
mntaal  oanoelatlon  and  eiohanKe  ot  tbe  notes  waa 
DOteatablfihed.    Fletcher  f.  WBrren.  IB  Tt.  41 

In  Blvea  T.  Blrcs.  T  Blob.  Bq.  SSB.  an  Injunoilon 
oo  the  grrouDd  at  let-oll  was  denied  where  the  set- 
off exlsdns  at  the  time  ol  tbe  decree  woe  burred  br 
UmltatloD,  and  tbe  defendant  in  the  Injunction  ault 
was  iQKilTent.  It  waa  said  that  In  an  old  case  cited 
to  Franolt'  Maxima,  p.  W.  the  oonrt  does  seetu  to 
hare  fflren  relief  on  Ibla  uround,  bnt  no  other 
'  oaaee  from  the  dedelona  ot  tbe  BnjillBh  oourtof 
ohHnoerr  and  none  of  our  own  teporla  have  been 
(dted.  Complainant  could  bare  obtained  a  Judg- 
ment at  law  and  by  a  caplaa  have  compelled  an  as- 
■l^meot  of  tbis  decree,  and  was  Kulltr  of  laobes. 

An  InJunoUoD  on  the  ground  of  set-tiff  wag  re- 
fuged wberc  tbeanlfnioraDd  maker  ot  anotere- 
sotnded  their  contraot  after  a  Judgment  waa  taken 
on  the  note,  and  ibe  assignor  gave  tbe  maker  bla 
note  for  that  amount,  and  after  Judgment  was 
taken  on  the  game  Ibe  BHlgnor  sought  to  have  this 
enjoined,  claiming  that  ha  was  allll  liable  on  bis 
asslgnmentof  the  other  note  and  that  the  maker 
waa  Insolvent,  but  the  complainant  had  repudiated 
his  liability  and  should  have  paid  ott  bis  own  note. 
Hill  V.  Gordon,  B  J.  J.  Margh.GaX 

And  wber*  the  Judgment  was  In  fsTor  of  a  olty. 
and  the  set-off  was  bused  on  a  reportin  eondemna- 
Uon  wblota  was  not  approred  by  tbe  common 
council,  as  the  debt  wae  not  equally  liquidated  or 
demandable,and  It  could  not  be  pleaded  In  compen- 
sation. New  Orleana  t.  Cordetiolle.  10  I^  Ann. 
•OL 

And  where  It  wsi  elatnnd  tbat  the  debt  In  Judg- 
ment WB*  not  to  be  paid  nntU  a  settlement  of  a 
paitnerablp waahad,  butlt wBstobe  held  subject 
to  rebate*  aaoertalned  on  a  settlemeat,  and  the  evl- 
deooe  aa  to  this  waa  not  clear,  and  oomplainaat 
li*d  other  aeearlUea  tcx  indemnity.  Orabam  t. 
Qtmy.m  Ai^UB. 

And  wbMe  tbe  Jodymeat  wm  on  •  note  for  a 
balance  In  aattllng  a  partnersblp  Mooimt,  and  the 
set-off  waa  tbat  ainoe  tbe  making  of  the  ootetbNe 
might  be,  on  an  aooounttng.  money  oomlog  to  the 
defendant,  SB  tbe  aooount  on 
paid  uo  lees  aseooodsceount 
ton  V.  Btnitton.  1  Anst.  10. 

Adefendantln  an  eieoutlon  nannot obtain  an  In- 
Junolloa  against  the  game  on  the  ground  tbat  In 
anotber  case  before  Judgment  money  was  paid  un- 
der a  mistake  of  law  and  afterwards  snob  Jodg- 
Sl  (..  R  A. 


meat  obtained  by  BoIlmaD  exceeded  U 
of  the  property  sold,  and  applied  on 
cattona  in  favor  ot  the  Norwegian  Flo 
pany,  iDcIudins  Boliman's  dsmagn  ai 
growing  out  of  the  iranBaction.  For 
SOD  there  1*  oo  equity  In  Ihe  bfll.  8c 
State  Nat.  Bank,  9  Neb.  810,  81  Ai 
41B. 


,    When  OtW  TOlDDtatrfly  ftjt 
-    i  tall  kaowlodg*  Of  all  the 
ce  of  law.  h 

B  W.  Tk.  Ml.  St  Am.  Bap.  sn. 


Tbe  InBOlTSnoy  or  nonresldsnoe  of 
at  law  will  usually  be  Buffldent  groand  forasta- 
Junetlon  against  tbe  Judgment,  If  compbilnaDth« 
a  set-OS  wblob  wss  not  tried  In  the  Bctton  at  law. 

So,  an  injunction  on  Ibe  gronnd  of  aat-off  wia 
granted  wbere  tbe  plaintiff  at  law  waa  InaolTcai 
and  tbe  defendant  In  the  equity  snit  did  notiboa 
that  the  aet-off,  wblob  waa  money  paid  by  an  a> 
doraer,  existed  at  Ibe  time  of  tbe  tnetltutloa  ot  ike 
suit  at  law  ao  that  tbe  defense  at  law  oould  btir 
been  made,  and  objeotlon  to  tbe  Jurladialon  cd 
equity  was  not  made  by  dremnner.  BtaxBltoa  i. 
Brooks,  £  Head,  UT. 

And  where  the  party  against  whom  It  waa  brM 
was  tnsolTent  and  he  was  the  party  inlatexcatto 
thetuluBllhooghthe  let-off  was  ruled  ontaa  a  de- 
fense at  law.  It  was  also  said  tbat  tbe  oesleet  to 
use  a  sel-oIT  at  law  would  not  prevent  ivlief  it 
equity.    Huhbs  v.  Duff.  fS  Cal.  SK. 

And  where  the  Judgment  was  on  an  iDBmaDa 
policy  assigned  witb  a  knowledge  of  tbe  set-oB. 
wblcb  was  tor  a  premium  on  anotber  policy,  befatg 
a  note  made  by  an  liimlvert  aBenl,  and  la  tbe  no- 
tion on  the  poMu)  lu  Judgment  tbe  company  had 
been  enjoined  by  a  court  In  VlrKinla  from  oshu 
the  same  aa  a  defense,  and  the  beneflctaries  In  borb 
polioles  were  the  same.  The  Injunction  was  also 
granted  as  a  protection  to  the  Indoiser  of  Ibe  note, 
and  tbiBOn  thegroundlbat  Iheagent  badalienDa 
both  polioita  for  advanoement  of  tbe  prmuum. 
Leeds  V.  Marine  Ins.  Oo.  IS  U.  S.  S  ffbeat.  SOS,  9  L. 
ed.  SBt 

Aud  where  tbe  defendant  In  tbe  iDjunotKm  suit 
was  insolvent  and  oomplalnanfa  equity  was  niulD- 
pUcltr and complloaey of aiwounta.  Butaaiojudg- 
ments  obtained  by  aadgneea  of  notea.  an  Injunc- 
tion was  relused  wbere  tbe  aaalfnor  held  suKcienC 
Claims  to  set  off  complainant's  demands  and  then 
was  no  agreement  for  a  mutual  aet-off  ot  panico- 
tar  claims.    Anderson  v.  Bfoaon,  •  Dana,  £11. 

An  Injunction  on  tbe  ground  ot  eet-oa  waa 
granted  where  complainant  held  a  Judgment 
against  plalnbltH  at  law,  who  were  Inaolveot,  sl- 
ihougb  such  sBi-off  was  not  used  aa  a  detanes  at 
law,  Bi  tblg  will  not  prevent  Ibe  use  ol  tha  Bwnela 
equity.   BusMll  v,  Oooway,  II  Cal.sa 

And  where  plaintiff  at  law  was  Insolvant  at  the 
time  of  the  Judgment  and  bad  aaslfned  tbeaaae 
to  bla  wife,  and  he  waa  Indebted  to  tbe  defeodaoi- 
Ho  question  was  made  as  to  (allure  to  deteiM)  u 
law.   Levy  V.  Btalnbat^  18  Hd.  ai- 

And  wbere  oomplatnant  lo  tbe  Injunotkn  son 


plaintUC  at  law  before  tbe  Judgment  Id 
ac  law,  and  tbe  plalDilS  at  law  waa 
and  Insolvent,  although  itlslntlff  a 
signed  bis  Judgment  to  a  third  party,  o 
equity  being  superior  to  ttist  of  tbe  ■    _ 
the  Judgment.    Dersey  v.  Seeee,  U  B.  Xoo.  117. 

"  JudgnMnt*  tftam 
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OwRMS  T.  Vam  Winei.1  On  A  Machiskbt  Ca 
OEORQU.  8UPRBUB  CODBT. 


J(An  B.  OWBNS  et  ol.,  Ptfk.  in  Brr., 


•Beadiiote  by  Anmov,  1. 


•Dd  tbM  the  MDM  of  KoUOD  wn  th*  taUoM  to 
iwr  *  pnmlmarf  note  (oaDdeaupoaknmtiir 
ooiwldentloo  to  do  luob  exoapuoa  to  tb«  ««iMral 
rule  M  wiU  Buttiorm  a  court  of  equltj,  after 
,  to  iDiertcte  b;  Injuootlon  wtth  Ita  en- 
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ERROR  to  the  Superior  CoMTt   for  Fulton 
Conuty  to  review  k  Judgment  fa  favor  of 


the  plaintiff  at  lawwblah  were  dormant  wbenttM 
Mil  wu  filed  but  werF  rerlvcd.  and  tbe  plaiDt 
law  had  takeD  the  beaeflt  of  the  bomeatead  ez 
ttoo  act  which  readered  htm  liuolveDt,  and  thlt 
made  an  equltBhle  rlcht  to  aet-oll.  Tommer  v. 
Ellis,  a  Oil.  ita 

And  where  (he  anlt  waa  hr  a  atookbolder  to  en- 
ToTce  the  llahllltr  of  otberttOokhoJderBOnaJtidg^ 
meet  asaJMt  a  ODrporatJon.    And  III.  Rev.  H 
chap.  IS,  I SO^  allowed  a  crooi  bill  afler  an  ani' 
Id  chanoerj.  aud  tbe  defendant,  a  corpoml 
pleaded  the  oomplalnaat's  llabillir  as  atoclih older, 
BDd  that  complainant  was  a  nonrealdent  and  1d- 
iKjlvent.    Quick  v.  Lemon.  106  IlL  578. 

And  w,bere  complainant  held  a  prior  judgment 
and  tbe  piBlnllff  In  the  action  at  law  was  •  non- 
leeldent  and  Insolvent.  So  quRstlon  was  made  as 
)o  fallare  lo  uee  the  lame  at  law.  Buckmaster  v. 
Orund]'.  SULSai. 

And  where  tlw  plaintiff  at  law  waa  Insolvent, 
and  as  tbe  lUf  nola  aiatute  of  set-off  wu  permlnlTe 
and  not  oompulsory,  a  party  defendant  was  not 
bound  to  set  off  hts  demand  In  tbe  aotloD  at  law. 
"The  occuninB  Ingolvenoj  nl  tbe  railroad  oom- 
paay  subeeiiueDt  to  tbe  Judgmeat  affords  ground 
tor  the  exercise  of  tbe  equitable  Jurladlctloo  here 
Invoked."  ChloiKo,  D.  *T.  B.OO.V.  Field,  wni. 
BTO.    (But  see  next  cose.) 

In  Qolena  *  8.  W.  R.  Co.  v.  Bnnor,  118  IIL  O.  It 
it  waa  said  ibat  a  set-off  ma^  be  allowed  In  equity 
ae  against  a  ludament  at  law  where  tbe  plalntllt  Is 
tneolvBDt,  wbether  such  Insolvency  oocurred  be- 
lOTS  or  after  tbe  judttmenc  and  It  was  not  compul- 
sory on  the  defendant  to  make  a  defense  at  law. 
And  CblO«BO,  D.  ft  V.  B.  Co.  v.  Field,  su;fra,  In- 
dlcBting  lluw  Inaolvenoy  must  ooour  after  ]uds- 
meoc.  Is  mteleadlnR. 

And  where  complainant  in  tbe  Injunotlon  suit 
heldaJudgmenlagaliiBt  AandB.aud  A  thereafler 
obtained  a  Judgment  agutnsc  (Complainant  and  bh- 
AmerilttoC.  Aslows  Kev.  Blat.  laao.  HZm.8aSS. 
2880.  cL  A,  abrocatfHl  dlallnctions  between  Joint  and 
Jolntaod  several  liabilities  and  auttaorl zed  a  set-off 
to  be  pleaded  at  law,  and  the  insolvency  of  A  gave 
an  equitable  right  to  asei-Off  altbougb  not  pleaded 
at  law.  BBlUnger  v.TarbeU.  IS  Iowa.ttl,aS  Am. 
DecfiST. 

And  where  plaintiff  at  law  waa  Insolvent,  al- 
UiouBh  tbe  set-off  had  been  denied  on  motion  In 
tbe  oonrt  at  law.  It  was  held  that  the  eicrolae  of 
the  power  br  a  court  of  law  would  not  be  nss  Judt- 
eotoln  tbts  case.BS  the  application  waaonasam- 
mary  motion,  and  such  decision  could  not  be 
thrown  Into  tbe  shape  of  a  record  and  become  the 
anblectof  review;  and  It  wassald  ttiattn  thesama 
oourt  theae  dedaKms  are  not  oonsidered  final  or  a 
bar  to  another  dlsauMloii  on  the  seme  question. 
Slmaon  v.  Hart,  U  Johna.  ffl,  Bereialng  1  Johns. 
Oi.  ML 

Aed  where  tbe  plaintiff  at  law  had  remored  from 
the  state,  altbough  such  set-off  was  elatanad  and 
disallowedoD  tbe  trial  at  law.  Bdmlnson  v.  Baxter, 
*  Hayw.  (Tenn.)  lU,  9  Am.  Daa  751. 

In  Memphis  *  &  B.  Oix  v.  Greer.  BT  Tenn.  tM  t  L. 
31L.  R.  A. 


S.A.tEB.*a  loJunctioD  on  the  ground  of  set-off 
wasBnuted  at  the  Inatanoe  of  a  railroad  oompany 
where tbaoonduetorofafrelgbt  train  reoovered 
a  Jndnuent  ualmt  the  oompany  for  personal  hi- 
Jurtea,  umI  there  was  a  salt  peodlnr  la  another 
BiatefordamaiteafoT  InJurlM  eanaed  to  n  iiawiiii 
ger  at  the  same  time,  and  the  fretght  oouduotor 
had  vkilaied  tbe  rulee  of  the  oompany  In  allowlDg 
Buoh  person  to  ride  on  auoh  a  train,  although  lucb 
action  waa  not  yet  determined  and  tike  olalm  waa 
nnllquldatad  damagea.  The  bill  was  allowed  as  a 
■Tuia-Cimstblllonaooonotor  tbe  iosolyen^  at  tbe 
plahiilffatlaw. 

Bntln  Seyre  v.  Harpold.K  W.TB.OGS,an  tnjuno- 
tloa  on  the  ground  of  set-off  was  refused  although 
theplalntlff  at  law  was  Insolvent.  It  was  said  that 
iDBOlvenoy  alone  was  not  recognised  as  a  ground 
for  relief  in  equity. 

And  an  InJunotlOD  « 
meat  was  on  a  note  paTaUa  tc 

and  complaiDaDt  had  a  otatm  fordi      

evicthiD  from  land  whioh  ho  bad  bought  from  tlw 
Intestate,  and  for  which  damag«lie  had  obtained  an 
aasignment  from  some  of  the  heir*  of  their  claims 
agalnat  tbe  administrator;  but  the  oomplaloatit  had 
a  remedy  on  the  administrator^  bond,  although 
ttieadmlnistrator  was  Insolvent.  Cnmm  Ins  v.  Brad- 
ford, U  Ey.  !•  Bep,  TtS. 

And  where  oomplalnant  declined  to  plead  the 
same  at  law  reserving  It  for  a  further  aotton,  al- 
though plaintiff  at  law  was  a  nonrealdent.  Hen- 
drickson  V.  Hinckley,  18  U.  S.  IT  How.  Mi,  IB  U  ed 
1£S. 

And  whece  such  set-off  was  a  croas-denund  ou  a 
warranty  growing  out  of  tbe  same  transaction,  and 
tbe  platntlft  at  law  was  a  nonresident,  as  such  set- 
off could  bavebe«n  used  in  tbe  (rial  of  theortginal 

—in.  Bealiv.  Drown.  TMd.  3BB. 

Waldropv.Oreen.SBN.C'.SM.  an  Injunction  on 
rround  of  set-off  was  refused  where  the  Judg- 
t  was  for  the  recovery  of  a  horse,  which  the 
complainant  In  the  Injunction  suit  bad  taken  from 
the  plaintiff  at  law  because  he  had  previously 
made  an  ezobaDge  with  him  of  horses  and  the  title 
of  tba  one  he  had  reoelred  waa  not  vslid.  and  be 
trought  ault  on  an  Implied  warranty  of  title 
against  the  plaintiff  at  law  who  waa  Insolvent. 
which  lotlOD  waspendlDg.  The  case  only  saya  the 
bill  of  complaint  does  oot  state  a  cause  of  action. 
a  an  Injuncilon  wiu  be  refused  If  tbereta  no 
Bllegation  In  tbe  bill  of  complaint  that  the  party 
against  whom  the  set-off  eibts  is  Insolvent  or  Is  a 
nonresident,  or  If  no  other'  equitable  ground  Is 
shown.  Fonder  v.Oot.%Ga.48G;  Hudson  v.  Kline, 
g  GraCt  STH:  Uarkbsm  v.  Todd.  S  J.  J.  Narab.  %t. 

Bo.  an  loJUDOtlon  on  the  ground  ut  sct-og  waa 
refused  where  a  Judgment  subjecting  a  homestead 
was  usaigried  to  a  party  employed  by  oomplalnant 
to  defend  the  action  and  a  claim  of  damages  waa 
asserted  for  hia  negllgenoe  in  not  making  detenaa. 
Baker  v.  Ryan,  87  Iowa,  708. 

And  where  tbe  Judgment  waa  in  detinue  and  tba 
set-off  was  damsges  for  breach  of  warranty.    Blk 
"  laney.  1  J.  J.  Harsh.  US. 


D,3r,zBabyC00<^Ie 


Gboimia  HrpREKK  Cotntr. 


defnidaDt  In  an  actioii  broaght  to  eajoio  col- 
leGHon  of  a  Judgment.    Affirmed, 

DefeDdant  recovered  Juagment  agaimt  J.  H. 
HouDtnia  OD  a  piomfasorj  coLe  which  he  had 
made  and  delivered  lo  ooe  Rexinger  who  io 
doned  tt  for  value  to  defendant  During  Lhe 
progreaa  of  that  suU  J.  S.  Oweos  became  hU 
surety  to  dissolve  a  writ  of  Kamisbmeiit.  The 
suit  wea  defaulted  and JudgmeDt  vaa  entered 
against  Mountain  and   On'ens  on  the  garnlsh- 

And  where  tfae  get-oS  waean  Independent  tcai 
aotlonuul  tbeiewa*  no  peculiar  equity  aliown  In 
tbeblllDrlniolTencr  cbargvd  and  the  demand  wr~ 
•tale,  and  the  remedr.  If  any,  waa  at  law.    Dade ' 
Irwtn,  4S  U.  8.  B  How.  S8B,  U  I.,  ed.  808. 

And  wbere  the  Judcmsot  waa  la  taror  of  A 
■aaJnatCwbo  bad  obtained  an  airard  aaalnat  B, 
and  A  wu  a  suiety  In  the  awRrd,  tnd  he 

back,  n  III.  m. 

Id  Bnuly  t.  Hanoook,  17  Tea.  SSI,  an  Injunction 
waa  ictnaed  where  complainant  tmld  a  aet-oO 
wbloh  be  oould  not  plead  t>eDauae  1 
JuaUoe'a  Jtuiadlotlon  and  there  wai  no  aJlesatloD  or 
Inaolveno;.  It  was  aald  that  the  iepoit«r'i  arlla- 
bualn  FulKbam  v.  Chevalller.in/ra,  would  seem  to 
make  an  InJunoUon  a  natter  of  courae  where  the 
ptalntut  In  the  judgment  rendered  by  a  inatloe  «aa 
Indebted tothederendant  In  a  turn  above tbe  ju- 
risdiction of  the  ]uatJoe;t>utthIa  waa  not  warranted 
bv  the  Btatementof  tbe  caaa  nor  by  tbe  opinion  of 
the  oourt,  end  the  statement  of  theoaae  la  defective 
In  hillnictosbow  that  the  object  ol  the  plalntllf  al 
lawwaaiohanwBlliedeteDdaatwban  the  defend' 
ant  did  not  owe  him  anythlnr. 

InFuIffham  v.  ChevalUer.iaTei.Eia.  thesround 
of  InjuDCtton  waa  that  a  judgmeDt  had  been  ob- 
tained OD  three  nveial  notes  tierore  a  jultioe  of 
the  peaoe,  and  on  aocount  of  tbe  Jurlsdlotlon  of 
juiKloe's  court  the  petitioner  was  not  allowed  ( 
plead  In  reoonventlon  the  matten  set  forth  In  his 
petition  and  he  prayed  for 
janotlon.  It  waa  heM  that  "nf  tbe  facta  contained 
tn  the  petltlcm  are  true,  and  they  must  be  reaarded 
aa  true.  In  deofdinc  oo  the  oiceptlon  the  plalntm 
clearly  showed  food  oause  of  action,  and  It  waa  er- 
ror to  dItniiBB  the  suit  on  tbe  eioeptlon." 

For  set-off,  iDsoivenoy,  and  nonrceidenoe,  aeealaa 
Hsll  V.  Clark,  £1  Ho.  UE.  supra,  I.  b,  8:  Jackaon  v. 
Bell,  81  N.  J.  Eq,  Mi.  supra,  IV.  c;  Barry  v.  Oreen, 
6  Hayw.  (Tena.)  ST;  Smith  V-  Washlnxton  OeslUcbt 
Oo.  SI  Md.  U,  lUD  Am.  Dec.  »,  Woiooti  v.  Jonea,  t 
Allen.  Birr;  Klnealy  v.  Staed,  E6  Uo.  App.  178,  tvpra, 
TV.  a:  Ellla  v.  Kerr  [Tex.l  IS  8.  W.  IQH);  0>Selll  v. 
Ferryman,  lOe  Ala.  SB,  fnTru.  IV.  h;  Pharrv.  Bey- 
nold^  8  Ahi.  Wl,  injra.  IV.  a.  See  also  infra,  IV. 
i,j. 

B-  AoeoimMnff. 

An  bijanotlon  wilt  be  irnuited  on  tbe  sroand  of 
■et-oflif  an  BOramntinK  Is  beceesary  to  eatabllsh 
oom  plain  ant's  olalm  and  such  relief  could  not  be 
had  at  law. 

So,  an  InJunoHon  On  the  ground  of  set-off  waa 
Kianted  where  the  suit  for  InJunoHon  was  also  for 
an  nccountlDf  andadetenseat  law  was  not  made, 
and  the  sooounta  wec«  mutual  and  niultlfarloua. 
Power  V.  Boeder,  fl  Dana,  (. 

And  where  an  BMUnee  in  bankroctcy  had  ob- 
tslned  a  Judgment  for  money  paid  by  a  bankrupt 
after  a  secret  act  of  bankruptcy,  altbouyb  soofa 
aet-oir  was  olterad  at  law  and  disallowed  and  the 
acnon  waa  for  an  acoounUnB,  and  the  verdlot  at 
law  dlsBLowlnK  a  aeSKril  was  not  oonoluaiTe  In 
equity  In  matterofoonitaotandaoDount.  BUlonv. 
Hyde.  1  Atk.  ua.  I  Vea.  Sr.  m. 

And  wbeie  tbe  action  «aa  on  a  foreign  Judrment 
•bich  waa  elaimad  lohava  been  obtained  by  fraud, 
nt  L.R.A. 


ment  bond.  Snbaeqaently  thia  action  wn 
brought  to  eoji^n  the  collectioD  of  that  jod;- 
menlon  thegroundthattbenote  which  famed 
the  bash  for  tt  was  gtveo  for  a  gamblliig  coo- 

alde  ration.  

Metirt.  MarsoB  *  HHI.  tor  r'^'"***'*  ^ 

A  Judgment  baaed  upon  a  note  glren  foe  a 
gambling  consideration  may  be  enjoined,  al- 
thougb  plalnim  ia   an  innocent    porcbascr. 


and  ccmplainant  Sled  a  btll  tor  a 
Inar  that  the  plalnuffatlaw  wasin  r«allt>  liulebie< 
to  hhn  on  aoeoDDt  of  eredtta.  Bowlaa  «.  On,  1 
TouuBo  *  C.  Bioh.  tM-m. 

And  where  the  same  waa  for  nmo*  pmUa  ta 
ejectment;  and  tbe  eqnltalda  title  of  ttto  propcnr 
was  In  a  stock  company  wUA  waa  titd«Iitod  to 
complainant,  andihepartleatothaaaiCw«c«Biaek- 
bolden,  and  the  Mil  to  eojoln  aouffht  to  have  ■■ 
Booonnttiui.    Wella  v.  Btrange.)  Qa.  It. 

And  where  tt  waa  neoesaaiy  to  havaan  bodoobs- 
InsaudttteplalntiaatlawwBB  tnaolvrat  and  tad 
left  the  state.    Pharr  v.  Beynolda,!  Ala-OL 
h.  Kguttaua  sstHtr- 

Ittbeaet^^a  Is  an  eqattable  one.  or  tf  for  ottw 
reeaona  It  la  not  araUabte  at  the  trial  at  law,  be- 
cauaenotaleRal  set-oS  or  not  due.  or  tieaaiae  Ue 
defense  Is  preveoied  by  tnad,  an  InjunMlon  w  J 
be  a  ranted. 

So.  an  InjundJon  on  the  moand  of  eeit-oS  >  ■ 
BTsoted  where  tbe  oomplalnant  bad  an  equtiatfc 
demaod  and  paid  Into  oourt  the  amount  admit''  a 
to  be  due.    Greames  v.flitltho.  S  (Mek.  Wi 

And  where  such  sel-oir  was  an  eqaitable  fdain 
and  was  refused  at  law.  Fatquhaiaon  v.  Fttdu  L 
2  ituss.  Ch.  a. 

And  where  the  defendant  at  law  aoqnired  ante 
after  the  aommencement  oftha  suit  and  tbe  pia  ^ 
tur  was  Insolvent,  aaanofa  notaeoold  not  be  aet  u 
in  the  action  at  law.    Flelda  v.  Carney,  4  Bazt.  I C. 

And  where  tbe  defense  waa  tliat  tbe  action  <  m 
upon  a  bond  siven  forlndemQlly  (o  an  indonc. 
and  that  the  conalderaUon  bad  failed  and  the  n- 
doiser  was  Insolvent,  ai 


aw.    A 


otii 


.  _  ibject  of  aet-oir  a .    _ 

Bbreeve,  »  D.  &  U  Wheat.  aOB, « I.  ad.  T«<L 
And  where  the  Judgment  was  for  tort  and  pla  i- 


And  where  the ; 

plains      '     ' 


insolrent,  ai 

jurisdiction  to  srant  a  set-off  In  such  a  ease,  a  id 
aaignmeatot  a judcment only  veata an equ  ry 
tbe  aaslKnee,  aa  a  judRment  was  not  aadkoai  te 
bystatuteorbyttaeoonunoDlaw.  nwaaaoniKt.a 
of  jurisdlotlon  by  court*  of  oommoa  law  of  t  h 
rfaht  toaet  oir  judgmentsdidnotouateqnitjof  ts 
jurladlctlon.  Bealdes  the  asslanee  waa  not  a  pai  ty 
to  the  suit  at  law  ao  as  to  enable  a  oourt  of  law  to 
dlsposeof  his  equity,    Uemll  v.  Souther,  S  Dai  a. 

And  where  the  detitor  had  to  pay  for  plataitiS 


ered,  but  wbloh  oouU  not  have  been  set  np  as  a 
defense  beeanae  oot  due,  and  the  plalotiff  at  law 
waslnaolveDtalthonatatliejudKmantWMBaalcDeA. 
Bills  V.Kerr  (Tax.)S8.  w.  lOBO. 
And  where  Uie  defendant  In  an  aotloa  at  bw 
btatned  a  jndcoieot  agatnat  tba  plalnttton  hh 
(round  of  sat-off,  and  the  plalntllf  at  law  b>4 
olalmaaBalnettbe  defendant  whlcta  oonU  aot  bs 


fendantat  law  w 


It  than 


..CoeH^lc 
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fnue  has  uot  heretofore  been  heard. 


1  iDDooent  porcbuer  ta 


SO,  8  Am.  Dec.  61S;  8/cipailh  *.  SlroiAer,  8 
Rand.  (Ya.)  2H;  Clay  t.  Fry.  B  Bibb,  248.  fl 
Am.  Dec.  BH:  ifaliett  v.  Butehgr.  41  III,  883i 
eitta'i Appeal,  1219^900;  Priertonr.  Moody. 
S  Humph.  561;  Lwai  t.  J^^wAd^,  66  III.  41: 
Lin^tley  t.  Jamet,  8  Coldff.  4T7;  Bathanan  f. 
jrUt'n,  8  Humpb,  08;  JfeSoin  y.  Cooleg.  3 
Humph.  5W;  BonTtegy.  Bowman,  SSHlw.  166, 

for  an  aooooiitlnr  betveeo  the  partlea.  O'HelU  *. 
PenrmaB,  IDS  Ala.  Sffi; 

fl  ODl7  liable  to  plalii- 
D  for  a  part  of  tbe  JuiIb- 
ment,  and  defense  was  prevented  by  fraud.  Hark- 
ham  V.  AncleCi  S7  8a.  tf. 

L  Iii  moUara  of  on  ttlaU. 

In  metteta  of  an  estate.  If  tbere  li  DO  reaaon  for 
ealleotlnfr  the  JnOinamt  or  If  the  plaintm  at  law 
iBlneolTent,  and  ibe  graatiat  ot  the  JudgmeDt  wlJl 
not  prejudloe  tbe  rlgtiia  ot  other  panlea,  an  la- 
junctlDD  iriU  be  allovred  beoauae  of  ■  eet-oft. 

Bo.  an  luJunotioD  OQ  the  Hroaad  of  aet-olf  •ral 
■ranted  wbere  tbe  Judgiaent  wa»  In  favor  of  aa 
■dmlnlatrator,  «bo  waaiaaolveatandirai  Indebted 
to  tfaeaomplaloant  ai  distributee  In  aium  more 
(ban  mffloleDt  to  par  tba  olalm,  Oarier  v.  Hc- 
Hlcfaae].  a)  Qa.  ML 

And  where  the  judgment  waa  In  favtn-  ot  an  ex- 
eontor,  and  oomplalnant  wai  a  le^tee,  and  the 
•mount  due  htm  wai  meatcrtbau  tbe  amount 
named  Id  the  ezeoutloD.  and  the  eatate  waa  free 
from  debts,  and  the  exeoulora  were  Insolvent. 
Dobba  T.  Protiiro,  Bt  9a.  UL 

And  where  oomplalnant  wa&  a  purohaaer  from 
«ommlnlonerB,  under  Kj.  not  IBQ  toaall  the  estate 
of  deoedeota  tor  hi*  debta.  and  he  bad  a  jndBment 
(d  his  favor  acatmt  the  Bilmtalnracor  of  tba  estate 
wltb  a  return  ot  no  property.    ~  -  "  " 
other  demand!  entltlei' 
«lon  wouM  not  be  granted.    DleklDSOa 
T.  a  Uon.  UB. 

And  wbeie  a  aatowas  by  admlolstraton,  and  the 
fiurchaser  flled  •  bai  for  settlement  of  tbe  admlols- 
(rotoT  sbowtiw  that  there  waa  more  oomlng  l«  Um 
oo  dlatrlMttioD  than  tbe  Judsment  for  pnrehase 
money,  and  Uiat  there  were  no  debts  acalost  the 
estate.    Parker  V.  Britt,  1  Helsb.  £1E. 

And  wbere  the  Judgment  was  against  a  distrib- 
utee Id  favor  of  Hm  reprsaeotatlve  of  tbe  estate, 
and  such  dtoCrlbutee  had  a  set-off  of  a  share  due 
nam  tbe  estate,  and  no  reason  existed  for  the  col- 
leoUon  ot  the  Judgment.  Doreey  v.  Slmmanii,  tt 
Oa^SiS. 

laOregory  v.Hasbrook,  I  Tenn.  Ch.ns,  an  In- 
JunoUon  on  the  ground  of  sst-off  was  granted 
-where  the  Judgment  was  In  favor  of  anadmlnls- 
cmtorand  tbe  estate  wsslmiolvent  and  no  defense 
waa  made  at  law.  It  was  held  that  Braieltoa  v. 
Brooks.SEead.  IM(«uor(>.IT.  natdnot  la;  down 
<be  rule  that  oamplalnHnCoonld  not  obtain  equita- 
ble relief  without  showing  why  he  did  ilOt  make 
defense  at  law. 

In  Kiddell  V.  Oormley,  4  I*.  Ann.  140.  an  Injnno- 
tlon  on  the  ground  of  set-off  wss  granted  where 
-tbecomplaiaantasthelegal  representative  of  S.'s 
•elate  had  a  olafm  against  a  party  irho  obtAlned  a 
iudBmcnt.and  wUobolaim  wasnot  pleaded  Id  that 
■otinn:  holding:  "lliere  having  t>e«n  mutual  In- 
'lebtedoen  between  B.'soitateandG..  and  their  re- 
spective claims  l>elngequaily  itagated.  tbe  debts 
up  to  the  amount  due  by  G-.were  eitinguisbed  by 
compensation  before  either  were  prescribed,  and 
that  compeosatloa  may  dow  be  pleaded  by  the 
31  L.  R.  A.  4B 


That  plaintiff  w 
DO  defense. 

High,  InJ.  ^  285;  Woad»n  t.  Bamtt.  aod 
Slapwith  V.  StroOier,  tupra;  Scett  v.  Pound,  81 
Ga.  STB;  Porirr  v.  Jorm,  8  Coldw.  8S4;  I  Story 
Eq.  Jnr.  807;  Cunning/iam  v.  Aationat  Bank. 
71  Oa.  404.  SI  Am.  Rep.  1266. 

Meuri.  Ellla  *  Qrm^,  foi  defendant  Id 

At  commoti  law  and  under  tbe  statutes 
which  slmpl;  declare  that  tumbling  oblifn- 
ilona  shall  be  deemed  to  be  given  for  an  illegal 

plalatUt."  This  oase  waa  orJtloEsed  In  Todd  v.Ftsk, 
U  b.  Ann.  18,  and  It  was  held  that  It  oould  only  be 
sustained  on  the  theory  that  tbe  oourt  must  bare 
presumed  that  tbe  oompensBtion  only  took  placa 
when  the  representative  oouBBnted,  and  that  this 
must  liavebeea  after  thejudgment. 

AD  ioluDCllon  on  tbe  ground  of  sst-oS  was 
granted  wbere  complainant,  an  administrator,  dis- 
covered eFldenoe  after  Judgment  ghowinga  mistake 


ID  did  ni 


itof  U 


:  off  eot  tbk  o 


leinllv.SoQthsJ], 
auiuD.vn, 

And  where  the  Judgment  was  in  ejeotment  la 
fariir  of  bein,  and  oomplalnant  bad  punibsaed  tbe 
land  froDi  BD  heir  who  bad  bought  the  landatad- 
minlstralor'B  selo.  and  tbe  pumbase  money  bad 
been  app)led  to  the  deboi  and  was  divided  among 
the  tieire.es relietoouid  notbehsd  atlaw.  Browo 
v.  BoyntoD.  W  Oa.  751. 

And  wberettie  Judgment  wasagainit  an  admlnls- 
trator.  and  the  set-off  was  not  known  In  Urns  to 
have  used  the  same  at  law.  TerrlJl  v.  Soutball,  ■ 
Blbb.<G8. 

And  where  no  detcnae  was  made  at  law  because 
the  adminlBtrator,  defendant  therein,  believed  tba 
set-oS  was  barred  by  limitation,  and  he  bod  oo 
knowledge  that  the  plalotnl  at  law  bad  previously 
taken  the  beiteflt  of  tbe  Insolreiit  sot  hi  another 
tiate  and  had  omitted  this  olaloh  and  It  waa  ques- 
tionable whether  the  detenae  ooiild  have  availed  at 
law.    Hewlett  r.  Hewlett.  1  Bdw.  (A.  T. 

But  an  InJuDOtlon  was  refused  where  a  soraty  of 
an  admlnlsttator  was  oompelled  t«  pay  a  deoree 
against  the  administrator  In  favor  <tf  an  admlnla- 
trator  de  bonfa  nan.  and  on  the  leveisal  of  the 
decree obtalnedajudgment  tor  the  same  against 
tbe  edmlnlstratoT  d<  bonli  fwn,  who  olaimed  a> 
ground  of  Injunotlon  that  he  had  paid  over  the 
money  to  distributees  wbowerelnaolventaDd  non- 
residents, and  bad  obtained  another  decree  against 
tbe  admloUtratcr.  niere  was  no  mutuality  in  the 
claims,    ammona  V.  WUIiams,  ffi  AU.  UT. 

And  where  complalnanu  were  admlnlitralois 
and  held  Judgments  against  the  plaintiffs  at  law. 


enute  tv  amlgnment  after  tbe  ai  _ 
the  debtor  ot  the  suooearion  by  pnrohass 
at  tbe  administrator's  sate,  and  the  estate  was  tn- 
solrent,  as  his  claim  can  only  be  paid  contradto- 
torlly  wltb  the  otber  creditors.  Dwight  v.  Oar- 
9on,«lA.Aiin.ies. 

And  wbere  the  eieontlon  was  In  tevor  ot  an  ad- 
mlDtstrator,  and  oomplalnants  were  distributees 
and  did  not  tender  the  amount  due  on  the  execu- 
tion eioluslve  of  tbeir  tnteresta,  and  there  were 
other  distributees.    Olbson  v.  Carraker.  U  Oa.  801. 

And  where  the  admlnlstrairlx  should  have  made 
a  claim  for  the  mme  no  the  settlement  with  the 
ordinary-  But  equitable  JnrtsdloUan  was  retained 
where  the  defendants  In  equity  did  notobjeatoad 


Google 


□  la  aid  of  « 


round  or 
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eonildentloD  thej  m,  ir  negotiable,  valid  and 
(mfoTCeslile  in  the  bands  of  bona  flde  linldera. 

8  Am.  A  Bne.  Edc.  Law,  pp.  1018, 1019. 

Wbere  a  deed  to  land  ia  tuitde  on  Hundaj, 
■ad  Ibe  money  paid,  the  pMsesslon  of  ihe  Innd 
bBTtoK  been  prsTiouslr  fctveo  lo  tbe  vendpe, 
the  law  will  leave'  the  partiei  in  pari  deUelo, 
where  il  flnda  them. 

Srn*  y.  Hammond.  S7  Ga.  179. 

Equity  win  not  eojoin  a  Judiirmeut  at  law 

oonaentedtoan  acooant.  U'Clate  t.  Hlller,  Ball. 
Eq.  107.  £1  Am.  Dec.  GZ& 

Knridinlniatrator  and  executor,  aea  also  Cam- 

mlm  V.  Bradlord,  IB  Ky.  L.  ttep.  VSt,  fupro,  IT.  t. 

J.  JUtuiml  agrtement*. 

■qaltr  vW  Interpoae  br  fnjunotl 
•Bt^off,  If  (bare  ii  ■  mutual  asreemei 
parlteatbatUDOdt^msud  will  oJTiecUie 

So,  an  tnJunctlDD  waa  gTHuted  dd  (he 
aet-off  where  oomplulnant  irAe  loduoed  lo  oecome 
asure^  onan  appeal  txind  on  tbe  undentaodlng 
thatauanioiiDtowDlnB  tir  bim  would  be  held  a«  a 
aecuiitT  tor  hi*  liability  on  tbe  boad,  and  notwitb- 
ttHndloirtuoB  arrepmenta  JudEmentwaa  obtained 
agalDBt  blm  lor  that  debt  and  tbe  defeDdanC  in  ibe 
iDjunctloD  suit  waa  InaolToot.  MaulDrly  v.  Sal- 
tOD.lBW.Ta.19: 

And  nbere  tbe  aotion  wh  by  an  aariBDee  of  a 
note  made  to  ao  Indlrldusl  member  of  a  Urm,  and 
aaiUtDed  after  maturity,  and  the  Bnn  had  pur- 
ehaaed  wheat  ot  Ibe  (Ntyeo  and  agreed  that  the  note 
atiould  be  taken  In  aaHafaetlon  of  ibe  aame,and 
promlied  to  gtre  Dp  and  oanoel  the  note,  and  the 
maker  waa  iMolvant.  ai  the  aalnimeni  wm  aub- 
Jeet  to  tba  eQaliable  rlsht  of  nllef.  HoDonald  r. 
Hackenaw  lOr.i  UPac.MO. 

Aud  where  ttw  equity  of  tbe  bill  waa  that  the 
JudRrment  really  belODsed  to  A  though  nomlDallT 
for  the  use  of  B,  and  that  A  had  aareed  lo  a  mu- 
tual credit  and  there  waa  no  otber  remedy,  and 
juiUoe  oould  not  M  done  at  law,  and  the  bill  waa 
tor  Ibe  .(ettlemeot  of  a  partneiahlp  acuouuk 
flravea  t.  Hull.  IT  Hta.  USl 

And  where  tuofa  Judgment  waa  obtained  by  an 
aaslirnee  of  a  note,  and  che  aariKDor  had  purohased 
anearo  Cromoomplaluaut,  and.  after  tbe  note  waa 
due  a^ieed  that  the  oote  ehould  be  taken  out  of 
the  pnoe  of  tbe  alare  but  tbe  note  waa  not  ^ren 
lip  Ht  ibat  time,  an  Injunction  waa  gnialnd  ou  tlte 
ground  that  payment  after  tbe  day  waa  a  plea  un- 
known to  tbe  oommoD  law  and  oould  not  there  be 
made,  altbouab  theatatute  atterwarda  allowed  the 
plea,  but  thli  did  oot  ouat  equity  of  Ita  lurisdlo- 
tiou.     WbllUagton  t.  BoberU.  i  T,  D.  Hon.  im 

In  Huifbea  r.  U'Coun.  S  Bibb,  8M.  an  Injuootlon 
on  tbe  KTOund  of  aet-off  was  Rranieil.  Tt  waa  held 
that  "the  Bubleot-matlerof  relief  la  tb la  ease  could 
ha«e  been  ouly  available  at  law  under  a  plea  of 
eet-oIT.  a  plea  unknown  to  the  oomiDon  la*,  and 
lonit  beroie  it  waa  admitted  by  tbe  itatute  couna 
of  chanoery  retained  Jurisdiction  for  tbe  puri>oMi 
of  ael'ioE  off  aooounu  Where,  under  parilcular  dr- 
ouinatancea.  tuoh  a«  attend  tbe  presi'nt  caae,  an 
BVreemetil  toaet  off  tbe  one  demand  ajrainat  rhe 
other  laerldeot.  And  it  la  believed  oourtaof  oban- 
oeryaUll  reta(-i  tbia  Jurlad lotion  uolees  wbere  de- 
fanae  la  mada  at  law  under  tbe  atatute  allowuitf 


a.  niCitr*  In  defend. 
Vie  rale  Ii  well  eatabllibad  thee  the  defense  of 
paymentor  rreditlaalesHldefenre.  anrl  an  Injuno- 
tloa  will  not  be  anmtcd  on  ihe  irround  ->f  payment 
If  tbe  failure  to  make  Pucb  defense  ■'  law  ia  not 
•xcuepd.  But  wUI  be  piaoled  il  goud  rctuuna  are 
fflvenfor  nut  detendloir  at  law. 
S1L.R.A. 


upon  anj  granod  which  either  waa  Hied.  «r 
miEbt  have  been  tried,  at  law. 
EmeT»9»  V.  UOall,  18  Or.  477.  87  An.  Der. 

eoi. 

A  defendant  la  in  dlllgenoe  bound  to  plead 
(o  an  action  at  law  eyery  defenae,  lecal  <t 
equitable,  which  he  may  hare  U>  aiicfa  actka. 

BrotDn  V.  Bosnian,  60  Oa.  7H. 

A  court  of  equity  will  not  grant  reHef  fr^ 
\  Judgment  that  oould  have  been  pravesud 

So,  an  injunction  on  the  Kioand  of  pauw— it  ■■ 
refuaed  twoauae  the  failure  to  defend  at  lav  w* 
uot  ezcuaad.  Brown  v.  ToelL  B  Band.  (Va.i  UL  M 
Am.  Dec.  7GB;  Deaodry  *.  Feloh,  a  CmL  IMc  Bnua 
V.  Roberta,  8  Bob.  iLa.)  tH;  Chamirion  ▼.  MtUer.I 
Jonee.  Bq.  IM;  Clark  t.  CHapp.  U  B.  L  818;  Gatliift 
V.  Beece,  i  La.  lOt;  QraTler  t.  Boche.  S  La.  W: 
Qreene  t.  Jobnaon.  II  tM.  Aon.  <M:  Jonea  • 
Cameron,  81  N.  a  161:  ImmlnB  r.  Bdd<r,  1  Joha. 
Cb.  tf;  Lee  V.  Hubbell,  Ml  La.  Ann.  Bl;  Monnw  *. 
HoUlcken,  S  Hart.  H.  B.  SKN  Prathcr  v.  PrailM.  H 
OIU  Jt  J.  HOC  Pront  v.  Glbaon.  1  Cranoh.  C.  C  IK 
BIder  T.  HonelL  ■  MaoArth.  Mc  Btwoam  '-  Bt»- 
kina,lHo.  HO:  Turpfai  v.  Thomaa, S  Han.  A H.  !■. 
BAm.  D^^  S16:  Tanoy  v.  Venwiok.  <  Han.  A  H.  <a 
Quackenbuahv.Tan  Bli>er.  1  M.  J.  Bq.  <nfc  Brwke'J 
V.  Jonea.  £  Hayw.  (H.  Oj  W;  Oieenlee  t.  Oalaa,  B 
Ala.  US.  18  Am.  Dee. ». 

And  an  taijaaotlon  waa  ratuaed  for  tbat  itaBe 
where  the  dltfeiae  waa  iMTment  and  ael-ofL  Obb- 
mlna  *,  Beolley.  S  Ark.  tl 

And  when  the  detenae  waa  that  the  bcmd  iqiee 


Bamett  r.  Baroett,  83  Ta.  BOL 

And  wbere  lb 
a  tender  dla^arsinR  tbe  Hen,  and  anoh  defeaM 
could  have  beeo,  but  waa  not,  pleaded  Id  tbeae- 
tlontoenforoetbelien.    Patoh  v.  CoUIdb.  UB Mhl 


And  wbere  tbe  defenae  waa  tender  of  bank  sota 
madealesal  tender  by  atatute,aDd  tbe  failure  id 
makeiucb  defenee  at  law  waa  notcieoaed.  Dayliai 
V.  Commerolat  Bank.  SBoh  (La.)  IT. 

And  wbemH  waa  Maimed  a  DOtB  waa  to  twaaid 
In  Btate  paper  and  not  In  apeoto,  bot  tbe  plahitiff  01 
law  waa  a  bona  Bda  bolder  for  ralm  beCorw  na- 
turl^  and  had  no'noHoe  of  auoh  ooatract.  Doi- 
oan  V.  Morrtonn.  1  IIL  118.  (Aa  lo  tender  In  a 
Inued  by  plalnUff  at  law.  aee  i 
Uount,  8  Oa.  Tt.  mtpra,  HL  d.) 


Bui  I 


1  Inju. 


wiihout  diaouaiiDv  tbe  taiiui«  i 
where  the  Intention  waa  to  eofone  the  ji  .. 
In  apecte  end  tbe  defenae  waa  that  Ihe  eooaldan- 
tloo  waa  a  loan  by  ibe  plalntilt  at  hiwof  doi» 
on  the  Bank  of  the  Com  men  wealth  at  (heir  dcnbIbiI 
value,  and  at  the  time  of  tbe  loan  they  weaw  creatlr 
depreciated,  altbouith  K7.  aet  USD  provided  Unr 
tbe  oooslderailon  of  audi  loan  ihall  not  be  qnca 
tinned  In  any  «uit  aaalnnvbe  obl.*nr;  but  thM  » 
oonetrued  to  mean  that  the  bank  ifaonki  accefit  k 
payment  of  auoh  note  ita  own  notea  at  their  inb- 
IdbI  value  or  notea  ot  the  BBDk_3f  tbe  Oonimae- 
wealth.  Bank  of  Eentuoky  v. 
m,3!Am.  Dec  IS. 

An  Injunotlon  waa  refnaed 
failure  10  make  a  defenae  at  law  Kfaere  tbe  onitn 


KiiipDiiooa  had  beea  made  under  an  esaouttoo  *- 
ued  on  auoh  Judxmaat  In  tbe  atate  In  wtdeh  a 
laa  rendered.    Tantla  v,  Burdati,  ■  Ho.  4SI. 
And  wbereoomplelnantfa  ' 
1*1  an  apiiUoatloo  tn 


..CoeH^lc 
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TH 


but  for  tbe  nefillKaice  of  the  puty  KeUng  IL 

Sntia  T.  Borntbn,  TO  O*.  502, 

Judgmrat  csD  never  be  void  wbere  the  court 
bM  JuriMllclIon  over  the  aair,  and  the  riftht  to 
delermtDe  whctber  tbe  demand  on  vhlch  It 
«FU  rendered  wa*  leiral  and  eDforceablo  or  not. 

Ariuld  r.  3/titUi,  0  Danm,  IB,  80  Am.  Dec. 
66». 

Wbere  there  waa  a  ludzmeol  at  law  agaloiia 
defendant  in  HlMlMippC  and  be  soagbl  relief 


In  equity  apoo  the  ground  that  tbe  coniidera- 
iloo  of  tlie  contract  was  tbe  Inlroducttoo  of 
Blaree  taio  ibe  United  Bules  and  conarqoently 
Ulegat,  a  court  of  equilj  will  not  gnnt  relief 
hecaoie  (be  cntnpUinant  wai  in  pari  dtUa» 
with  the  other  party, 

SampU  V.  Barna,  E5  IJ.  S.  14  Hnw.  70.  14 
L.  ed.  880;  Or»ath  v.  Himt,  46  U.  S.  0  How. 
193.  19  L.  ed.  Ill:  Gidden*  t.  Lta.  It  Hompb. 
1S&;  Luea*  V.  Siehelt,  66  Ul.  41. 


VKjiaeat  of  tbe  iDdsiiMDt.    SnllfTan  T.  Bbell,  IB  8. 

c.  sre. 

And  wbete  (be  derense  to  in  actloti  br  an  adnifti- 
fartnior  HgBlmt  a  tnutee  of  tbe  decedent  wbb  ibat 
■DCb  tnutee  bad  paid  an  bttr  bis  abare  without 
Kolborily.  OB  a  probate  court  had  full  Jurladiotlon 
,    Oreen  r.  TlttmBD.  121 

enjoined 
a  wai  Mtlafae- 
tioD  of  tbe  prevloiia  Jticdokeat.  Nerit  t.  Hamer.  B 
Smedee  ft  M.  110. 

And  wbere  Uie  defanne  waa  that  oomplBtnant  waa 
ontltlad  to  a  oedit,  and  tbattbe  plalnmi  at  law 
beld  collaienii,  and  tbat  ther  ahould  bave  been 
vranaferred  to  oomplaloaat  before  Judgment,  and 
that  ilie  erUtlnal  mortvace  farUMdebcoD  wbicb 
Indxinent  waa  rendered  waa  >tlIlanMnael«d.  Ho- 
Mlcken  w.  UmandM,  S  La.  UQ. 

And  wbere  tbe  4etenee  waa  tbat  tbe  plalntllt  at 
■aw  badlnblahaiidrforoolleotlon  demaadabeloni'- 
tPK  to  oompUinanr.  end  tbat  more  tban  aufllolent 
amount  bad  been  cv  Heeled  to  aatlBtr  the  demand. 
BkuaT.WllaoD.SMe.tOt,  (SeeHann  v.  Bamber- 
ger, «  Hetak.  4M,  fn/m,  V.  e.;  Wbalea  v.  Bank  of 
Mtoblgu.  infra.) 

And  where  tha  detenae  waa  a  oredlt,  and  the 
plaintiff  auppoeed  tbat  the  oomplalnant  would  al- 
lowblaelalm  after  Jndvinent,  Coleman t.  Sojue, 
27'Pbz.HC 

And  wbere  the  detenaa  wa*  that  the  plainim 
<WmaD4waa  anoonaUeniiona.  and  tbat  complain- 
ant wat  entitled  to  oiedlt  for  payment.  BatAman 
r.  Wiltoe.  1  Sob.  «  Let  SO. 

And  wbere  tbe  defeon  waa  that  oomplalDant 
waa  an  Indortw,  and  that  in  anotber  action  atalnit 
bim  and  otbera  a  Judgment  waa  rendered  on  tbe 
^me  daf  In  hla  tavoi  on  tbe  lame  note,  and  tbat 
in  tbe  latter  aotlona  forthoomUiir  bond  waa  given 
aod  fonetted,  wbleh  waaelalu.odto  be  aaatlarao- 
tloD  of  tbe  Judgment  axalnit  auoh  Indoraer.  Be- 
eldee,  a  aatltlactfon  br  the  latietltution  of  new 
Judgment  on  the  bond  for  the  erifflDal  Judgment 
waa  not  a  dIaobarKe.  Benton  t.  Crowder.TBmedea 
*M.UI>. 

And  an  InJnQotlon  on  the  aromid  of  payinent 
will  be  nfueed  if  oomplalnant  It  neiilBent  In  not 
mahlnstucbdefenaeat  law.  Semple  r.  MoOata- 
san,  lOBmedeaft  M.I8:  Blaek  t.  Wood,S  Qrait.  40; 
Floyd  V.  jH7oe.  S  Jiihoa.  Ob.  «7t;  Allman  ▼.  Owen, 
31  Ala.  1ST:  Colllna  t.  Jonea,  B  Leigb,  BSO.  m  Am. 
Deo.  110:  Cabell  t.  Bob«rts,SIta^  1.  <Ta.)  BSO;  Foa- 
ler  T.  Wood.  B  Jobni.  Ch.  BT:  G  i  iidol  v.  Ruby,  11 
III.  App.  189:  BardlnK  t.  SB*klD^  Ul  HI.  67%  Kin- 
ney v.Offden.  3  N.  J.  Eq.  IBS;  Lott  v.  Michel  iMIn.) 
U  So.  DM:  Morria  *.  Frktoe,  S  La.  Ann.  B4B:  Helleody 
T.  AuatiD,  WIU.  16;  McBae  f.  Purrta,  IS  la.  Aon, 
§6:  ttndman  r.  BookeL  n  La.  Ann.  ttti  EUnklnr 
FundOomra.  r,  Patrlok,  Smedea  *  ILCb.110;  Tutt 
V.  PerguBpn,  IS  San.  IS. 

So.an  Itijunellon  on  theirronndaf  payment  wea 
refused  on  acoountof  oecllgenoe  In  not  making^ 
auoh  defenea.  wber«  there  *u  alao  the  remedy  of 
new  trial,  appeal  orreoordail  WoodOn  t.  Smith, 
I  Der.  ft  It.  Bq.  UL 

And  wbere  tliete  waaa  remedy  at  law  by  rule  to 
itay  ezeoutioD.   aoiauabT.nonMW.fiTMd.tSi. 
31  L.  R.  A. 


And  where  tba  defeoae  waa  tbat  a  joint  defend- 
ant bad  paid  ott  the  debts  In  Judament,  and  bad 
tbeaameanianed  to  a  third  party  for  blaown  uaa. 
Stem  V.  Benedict,  88  Wle.  BOB. 

And  where  tbe  defetiae  waa  aooord  and  sattofao- 
llon  at  law.  Armawortby  v.  Obeahlre,  8  Dev.  Bq. 
St,  3t  Am.  Deo.  Zn. 

Butan  InJuDollnn  on  Ibe  gruundof  payment  or 
■atLifaction.  accord  or  acqnfitsnco  win  be  trranted 
If  aucb  defense  Is  prevonied  by  the  conduct  or 
fraud  of  tbe  preTalUng  party. 

9o,  an  [nJUDOtlOD  on  the  gronnd  of  payment  waa 
jrranced  where  suob  defense  was  prevented  by  odd- 
duet  of  creditors.  Paddock  t.  Pnlmer.  IB  Vt.  B8I; 
Dlckenaon  t.  McDermott,  18  Tex.  »»:  Oatea  y. 
Bteele,  UOonn.no. 

And  where  the  defense  at  law  was  prerented  hy 
reason  of  tbe  plBlntllf  tberelti  oblelDlng  the  note 
before  maturity,  and  while  It  waaao  beld  tbe  oom- 
plalnant paid  tbe  payee  who  claimed  tbat  It  waa  at 
his  house,  and  auhaeqoeni  to  maturltj'  tbe  payee'a 
brother  otnalned  en  aaaltrnnient  of  the  Judament, 
but  whtobwa*  la  punuaiiceof  atraudulentaoheme 
and  subject  10  oomplalnenfaequltlea.  Barbotat  t. 
Armstrong.  II  Fed.  Bep.  1 

And  where  tbe  defense  was  payment  after  tbe 
suit  waallled.  and  complainant  was  led  to  beUeyv 
that  tbe  actioD  would  be  dlamlned.  Btsbam  t, 
Qorbam.SiOa.  m 

And  where  the  defmae  to  an  altematlre  Judgment 
of  replevin  waa  that  during  the  trial  of  such  action 
the  property  waa  all  returned,  and  erideoce  of 
such  fact  was  refnaed  on  the  trial,  end  a  motloa 
for  new  trial  was  prerented  bj  fraudulent  con- 
duet  of  plalotdlTB  attorney  agreeing  to  aooept  a 
oompromlae  which  be  refused  to  oarry  out. 
Thompson  t.  Langblln,  n  Cai.  818, 

And  where  complainant  In  tbe  Injnnotloo  autt 
waa  a  receiptor  In  attachment  for  the  amount  of 
tbe  detit,  aod  no  alio  wan  oe  waa  made  for  pay- 
mcnta,  and  hewa*  [ireTented  from  making  a  mo- 
tion for  new  (rial  bj  repreaeotatlon  thai  tbe  Judg- 
ment waspald.    PaddookT.  Palnrar.  IBVi.  SSL 

And  where  tbe  debt  In  salt  waa  settled  under  an 
award  by  tbe  eieoudon  of  apotewltb  tecurlttPS. 
and  a  Judgment  waa  taken  for  the  debt  and  oneta, 
and  plaintiff  at  law  did  not  aurrender  tbe  note. 
The  Injnnotlon  was  granted  on  tbe  ground  of  snr- 
prlee.    Saeed  y.  Town.  9  Ark.  188. 

But  an  Injunction  was  refused  against  a  Judg- 
meol  where  complainant  was  a  Joint  nbtlgor  and 
poldone  half  of  thedebt.  end  Ibe  nbllof^  pubee- 
quenily  Informed  blm  that  he 
quired  to  payany  more,  as  suoh 
venting  a  defense  was  without  oonslderalion  aod 
not  blading,  aod  did  not  ounstllate  a  defense. 
Strong  y.  Tlnpkina.  1  Uo.  Gao. 

And  an  InJunctlOD  on  tlie  ground  of  payment 
will  l«  granted  where  oomplalnant  la  entitled  to 
CredltaeiUtlng  before  Judgment,  and  which  fact 
could  nui  have  been  dlaoovered  by  the  use  of  rea- 
snnabie  dlllgenoe  in  time  to  have  been  uaM  as  a  de- 
tenae to  tbe  aotlnn,  or  wbere  aulBclent  •louae  la 
giren  for  not  making  tbe  detenae  at  la«. 

So.  an  Injunctlim  was  granted  wbere  erl- 
denoeof  paymeot  was  dlacovered  atloribettiaL 
Hubbard  v.  Hobaon,  1 IIL  UT;  ITlnobeatar  t.  Jaek- 
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Jmn, 


,  deUverod  the  optnton  of  tbe 
nnut: 

In  Ibis  Btate,  JoclgineDts  conclude  the  pw- 
tlM,  not  only  upon  tbe  mattera  of  fact  wbicb 
were  expressly  inrolTed  In  the  IfilgatloD,  but 
also  upon  all  that  mfKbt  have  been  called  fa 
qaeatloQ  uoder  tbe  plesdlugs  in  the  case.  If 
to  an  ordinary  oommon-lKW  action  tbe  party 


defendaDt  has  a  good  defense,  of  the  ben«dt  of 
which  be  wia  not  deprlTed  by  the  fmud  of  ibe 
adverte  parly,  unmixed  wldi  nMiliirenoe  npOD 
his  part,  and  be  fail  to  make  that  defense,  the 

Kement  concludes  him,  b>  though  It  had 
n  expressly  put  In  Issue  and  expmaly  ad- 
Judged  against  htm.  Tbls  is  tbe  groeisl  rale 
prevailing  elsewhere,  as  well  as  here;  but  lo 


■on,  aHanr.  (Teon.lBOG:  FaarasT.  Cbutaln.  >  Ga. 
nB.MAni.Dm.U8. 

And  where  tbe  oomplslnant  In  thelnjnnctton  sutt 
was  a  auret;,  end  had  no  knoirledire  at  the  time 
of  the  Judpsieat  of  tha  psTmeat.  HoSehee  " 
Qoid.os  ni.  em. 

And  where  the  defense  of  a  depntj  shertS  to 
aotkia  tor  Che  failure  to  return  an  exeoutlon  vas 
that  the  debt  via  paid  and  tha  failure  to  defend  at 
law  mooeffifullr  wBs  due  to  aoniplaliitmc>g  Ivno- 
ranoe  of  tbe  ■eCtlement.  Barrbon  y.  Harrison,  1 
UtI.  {Kj.)  187. 

And  where  the  Judgment  of  the  supreme  ooort 
direcwd  a  sale  and  appUoatlon  of  the  prooeeda  to 
two  persons,  and  the  debt  of  one  of  them  bad  t>een 
paid  before  the  appeal  «M  taken,  of  whleb  pay- 
meat  tbe  other  part;  had  no  knofrledge.  11 
V.  Uann.lTIowa,lSL 

In  Prloe  r.  Fuqua,  I'  Uuaf.  W,  where  an  ei 
tor  found  STtdenceof  a  reoalptavalnat  tbedebt 
BflertbeJadinneD[,and  blledto  make  a  def 


counsel,  and  there  was  misoonduot  o(  the  Jurr,  an 
f  njunotlon  waa  inaoted. 

In  OounteasGalnsbOrOBsh  y.  GlSord,  SP.  Wms. 
tH.  it  waa  Mid  that  arier  a  JndBment.  If  a  receipt 
wasfound  under  tbe  plaintiff's  own  hand  for  tbe 
debt,  equity  wUI  crant  relief. 

8n,  an  Inionetka  on  the  sraund  of  payment 
granted  wbeie  suOloleDt  azouae  waa  Blvai  ' 
defending  at  law.    Winchester 


.  Ta.  lU;  Wales  t.  Bank  o(  Uohtgon,  Sarr. 
«fa.  (Ulob.)HH:  UoOebee  t.  Qokl,  •upro,' TetrlU  t. 
SoutbaU.  8  Blbh,  IBB;  Brown  y.  Luehia,  ?*  Dl.  BTS; 
Price  *.  ruqna,n>pra,-  Heed  y.  Harvey,  gS  Ark.  U; 
Wllday  V.  IlcConnel,e3IILn8. 

And  where  a  defense  that  a  oLalm  had  been  aaUs- 
fled  bf  reason  of  another  Jadinnent  agalnat  two 
membera  of  a  firm  of  whlah  oomplalmint  was  a 
member,  and  of  wbloh  defense  oomplalnant  was 
iKnuranttn  tlnietA  have  used  [be  same,  bat  was 
refused  as  to  one  third  of  the  JodBmenU  as  com- 
plainant was  liable  for  that  amount.  Pearoe  v. 
Cbasuln,  a  Qa.  2K,  IS  Am.  Deo.  1£9. 

And  where  the  defense  waa  that  IheplaiatJS  at 
law  hadcoUeoted  lufflolnnl  onooliatenUa  to  secure 
the  debt,  and  excuse  was  given  for  not  maklnjt 
iuoh  defense  at  Isw.  WalM  v.  Bank  at  Hlohlgan. 
Harr.  Ch.  (Ulcb.)  aOBL  SeeHQHIokenv.  Hlllaudon, 
BU-UOl 

And  where  the  detense  waa  that  the  bond  in  anlt 
bad  beea  sstlsfled,  and  such  defense  was  prevented 
Oj  the  belief  chat  tbe  action  was  upon  aoottaci 
bond.    Hasonv.  Nelson.  U  Leigh.  EST. 

b.Daenae  mods. 

Anlnjunatlonwllibedenled  If  a  defense  of  pay- 
ment la  ueed  at  law  or  Is  attempted  to  be  anerted 
and  talla,  or  If  time  Is  a  remedy  by  appeaL  error,  or 
Che  like. 

So.  an   Injunction  on  (he  ground        .    . 
was  refused  on  aooount  of  trial  at  law  where 
equitable  gruund  was  sbown.    Qualon  y.  UCto.  U 
Ud.a)S. 

And  where  the  bill  In  chancery  stated  that  oom- 
pialnant  was  now  able  to  prove  hlsdafeniio  of  pay- 
ment to  (he  nbllgee  ol  a  bond  before  notlca  of  an 
aasliinment.  but  did  not  sugBeit  fraud  or  ask  dls- 
31  L.  R.  A. 


«,  t  LelEli,  nt.  a  An.  Ilea. 


coveiy.    Horrls  y.  Q 
031. 

And  where  the  defense  was  that  a  ahaBt  w 
lessed  from  liability  for  ni 
Hon  by  iota  of  the  oradltor  In 
execution,  and  that  tbe  debt  in  ti» 
on  which  thh  ezecutton  Issued  was 
rlsoD  V.  Hamaon,  1  LKt.  (Ky.t  W. 

And  whore  DO  abowlDK  was  made 
would  be  obaoBed  In  tbe  Injunotton  anil.    Peniw 
r.  Erwin.  T  Ired.  Eq.  VO. 

And  where  the  detoise  was  payment  or  neeoid 
and  saiisfaatlon.  wbioh  was  iiiwiiiyssinu  at  tew  on 
accountof  inootapeceney  of  a  witness  and  the  lo- 
compeieooy  exiaied  at  the  time  oCUie  injimctim 
salt.    TllliansT.CIarT.«Colo.iM>P->*BaaH). 

And  when  the  debt  had  been  aettled  and  the 
court  refused  to  admit  the  defeoae,  aa  tlieaw  waa  a 
remedy  by  appeal  or  writ  of  error.  Dnnn  t.  Slik. 
BBIaokf.«R. 

And  where  Che  defense  was  payment,  and  then 
waaa  remedy  at  law  by  motion  to  vaoMe.  Bde  v. 
llBien,aiOaL8gO. 

And  where  the  defense  at  law  waa  ruled  out  o* 
tbe  ground  that  relief  should  be  had  In  eqnity,  and 
oomplalnaot  fklled  to  take  azoeptioDa  and  piroee- 
oute  a  writ  of  error.  BIsher  r.  Bonab.  >  Ho.  flb.  B 
Am.  Deo.  US- 

And  where  the  Jodgmest  w 
mor^agee  and  the  defMwe  wi 
tbe  plalnUa  In  ^eetment  wm 
oomplalnant  mlgbt  have  llled  •  I 
Todd  V.  Pratt  1  Harr. «  J.  «*- 

In  Btark  r.  nompson.  8  1 
said  an  InJunoOon  would  be  refuaed  w 
fense  waa  payment,  and  which  had  b) 
law.  and  no  ground  tor  equitable  Intarferenos  was 

An  Injunction  was  lefused  when  tiie  laCsuaa 
waa  that  credits  should  bare  been  allowed,  aad 
It  Is  not  sbown  but  what  they  wen  onnteated  ea 
the  trial  at  law.    Hahn  v.  Bart,  U  B.  Hon.  <«. 


An  tnjuuotlon  waa  giai 
where  the  same  waa  by  default  on 
of  a  note  of  teo.  which  note  waa  ooljr  g1  ven  tc 
tiff  at  law  under  a  parol  aRreemani  aa  a  ac 
(OT  a  loan  of  M  and  wblota  torn  had  been  tendered 
betore  Judgment.    Smith  v.  Cable,  PhUL  Bq.aBL 

And  where  tbe  Judgnteat  wsa  on  a  oteimanrt 
bondglTcnbyattusteeturciedltoistoc  prapeMy 
levied  upon  under  a  Judgment  rendered  after  tha 
deed  of  trust,  and  suob  property  had  been  takes 
from  him  under  eiecutlcns  on  inlarjodgineiita.  as 
Bucb  defense  oould  not  be  made  at  law.  VevrUay 
V.  Seloer.Preem.  Ch.  (HImJ  ISB. 

And  where  the  defease  was  that  the  note  waa 
pild,  and  complainant,  though  not  a  vvttj  to  Ibe 
aotioa,  was  contingently  liable  as  tndorser,  nod 
tbe  note  waa  obtained  th.'ough  tiaud  by  the  ptaln. 
ttS  at  law.    Hager  v.  BuecUer,  0  DL  App.  WEL 

And  where  tbe  defenae  was  that  oomplalnaM 
had  saUsfled  tbe  note  In  Judgment  by  executing 
and  paying  a  note  given  by  him  to  a  third  party  to 
whom  the  plaintiff  at  law  waa  Indebted,  although 
this  defenae  wasnotmade  atlaw.astbetenedyin 
equity  was  oonourrent. 
ment  after  the  day'  oould  not  be  i 
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Uiti,  tn  tatM  of  tlw  rtales,  ezoeptioiu  b«Te 
beeD  allowed,  and  one  of  these  ezoepUoDt  is  in 
favor  of  a  dcf enw  thai  the  debt  ww  based  upon 
a  gimiag  coDBld^TatloD.  Mr.  Higb  in  taia 
work  OD  InJunciiociB  ($  28S)  uiet  Ibis  lao- 
gnage:  "Where  the  consldenidoa  for  tbecon- 
tnct  <»  whicb  tbe  acHon  at  law  b  fooDded  waa 
nunwj  loat  at  gamiog,  ftod  judgment  U  ob- 


aBUoa  atlair.   ttm  aatj  nHef  mi 
'HwatatuteaDttiortdiiii'iMymeiitattArthe  ilaj-' 
be  vleadaal  at  law  la  onmalatlTe,  not  eiolualre." 
HailBD  T.  Winnie,  13.  J.  ibnti.  laa. 

And  where  tbe  defenae  wh  tiameat,  and  tiiat 
the  Dote  In  nilt  waaplven  IndlTidaally  br  tbe  per- 
•onal  mvmentMtim  of  an  eatate  on  tbe  noder- 
■tamUns  tbat  n  waa  notta  be  parable  unlcaatbat 
amonnt  aboald  ba  doe  and  the  amount  due  had 
been  paid,  aalt  la  doubtful  If  ancb  a  defenae  oodM 
bare  been  made  at  law.    Bnedenr.  QrlBK.SBaxl. 


And  wbeaealndinnant' 
'bcM  apparenilr  I7  aaaisnee  but  held  tor 
oal7,  and  the  beneflolal  owner  bad  beed  paM.  and 
laaolTeataaentaot  ptalntlOB  at  law,  eontrary  to 
InatraoHon.  attempted  to  oolleot  tbe  aame.  It  did 
Docappear  bj  the  leoord  that  oomplaliuuit  bad  an 
oppoitnnltr  to  make  proof  of  MTmeiit,  and  tbe  In- 
Junotlon  waaBianied  oadw  ground  of  fraud  In 
tbe  uae  of  the  Jadrment.  Perr?  t.  Slter,  87  Mo.  fI3. 

And  wbereibedefenaeof  sarnlabeee  wasthatthe 
aame  debt  bad  been  paid  on  a  Judsnipnt  to  favor 
of  ot her  part  lea.  and  tbe  JndBment  atmnpted  to 
De  enjoined  wBiunanthurlnMl  br  tbe  plaiptiff  who 
dbolxlmed  all  Intereat  Id  tbe  matter,  and  oomplain. 
ant  waa  not  suntj-  of  DexUsenae.  Harobman  r. 
Bewell,  «e  Oa.  «S3. 

And  where  tbe  plaintm  at  law  had  infDoleDt  oal- 
lari?ralaln  hie  band  to  drsohirve  the  debt,  and  the 
lujuactlon  aolt  waa  on  the  ^mund  of  pejment  and 
[nr  dlBOOTerr  anil  for  an  aooaunt  and  aet-oll. 
Hbdd  v.BambFrKer.lKelik.lW.  SeeBunv.WII. 
■on,  a  He.  »n.  nti'm.  a. 

Aod  where  tbe  defeoBe  waa  aooord  and  aatlsfBo- 
tlon  movior  tromailrangcr  not  a  prlTf  to  the 
bond  In  suit,  aa  auob  defeaie  oould  pot  be  pleaded 
at  law.    Btark  t.  Tbompeon.  1 T.  B.  Hon.  an. 

d.  Sitmmam  vrMUMagt. 

An  injnpctton  on  the  ground  of  pafmout  will  be 
ffranted  where  the  judgment  la  In  tbe  nature  of  a 
■ummarr  prooeedtns  and  an  opportunity  la  not 
ElTca  tormaldnfi  a  defenae. 

So,anlo]un<itlon  ontheKTOnndot  payment  waa 
■rranied  where  the  aame  waa  ololmed  avalnata 
Judriaentiila  ordbMrta.  and  waa  allowed  for  the 
amount  to  wblob  oomplalDant  waa  entitled. 
SaTole  T.  Tfaibod«aiii.n  La.  Ann.  IflB. 

And  where  Ibere  waa  a  defenae  of  paymenta  and 
credtla  agaloat  a  lale  on  a  anmmary  ]ud«meDt. 
LodellDK  T.  FrellMn,  1  Ia.  Ann.  184. 

And  where  aaale  waa  v<a  eraeuMm  and  the  note 
hnd  been  paid  and  tbe  plaintUI  In  that  action  bad 
obulned  fraudulent  poaawlon  of  tbe  note  with 
knowlertse.    Halaev  t.  Lann.  tSlA.  Ann.  £48. 

Ehit  an  InJaiMilon  waa  lefuied  where  thedetenae 
to  a  iDmniary  Judgment  on  a  repterln  bond  waa 
payment,  but  iucb  payment  was  made  to  a  penon 
not  autbortaed  to  leoelve  it.  Cfahm  t.  Hllobell.  E 
Het.(ETJtt. 

e.  Fteodfnff  HO  < . 
An  lojnnotloi)  will  be  ref  uaed  If  tbe  btll  of  e 

plaint  M  not  ipeolflo  and  definite,  or  If  for  ■  din 
ery.  and  ItU  not  Died  In  t*'" 

80,  an  Ipjunctloa  waa  n 
of  nullity,  a  payment  waa  not  aUeced  to  bavi 
madeatler  tbe  Jortvmtnt  waa  lendeted,   Todd  1 
Paton.  U  ta.  Ann.  HL 
S1L.R.A. 


incUiied  10  be  aomewbat  more  li 
eierdae  of  tbeir  reatrtlnliig  Jurisdiction  than 
in  ordinarv  cases,  and  upon  coniiderstlons  of 
public  pt^cy  and  tbe  nemaaltj  of  the  preyen- 
tioD  of  framing,  they  will  generally  restTain 
proceeding  under  tbe  JadgmeaL"  He  cites 
Si  aatbont;  for  the  text  the  cases  of  Wliite  t. 

And  where  hiU  of  dlaoor^r  waa  Died  to  obtain 
evldrnoe  of  aet-off  and  the  bill  waa  not  filed  before 
IndimanL    Powell  v.  Stewart.  IT  Ala.  TIB. 

And  wben  tbe  bill  of  oomplalnt  does  notallece 
vbetber  tbe  action  waa  upon  a  note  wblob  waa  a 
apeotaity  or  almpla  oontraM,  or  If  on  ths  latter  a 
defenae  oould  bave  been  made  at  law.  CiMc  t. 
Whip*,  1  Dana,  Kt. 

VT.  Omdmoni. 

Injunotlona  onihe  ground  of  nonperformanos  of 
oonditlona  have  teneially  been  refused,  where  auoh 
'efeueo  waa  made  at  law,  or  might  have  been  but 

Bo.  an  Injunetlon  waa  retuaed  on  a  defense  ba*- 
ig  been  made  at  law  where  tbe  detenaa  to  an  ao- 
jonot  covenant  waa  thii  u  oondltlon  pieoedent 
had  not  been  performed.  Urown  v.StreevSBand. 
VaJL 
And  where  tbe  defenae  In  ejectment  waa  rhat  tbs 
aeveral  oovenaota  In  a  leaae  had  been  performed, 
and  there  waa  one  agalnat  wblob  there  wa*  no 
equitable  srouod  for  relief,  although  ibere  waaaa 
in  all  the  others.  Nokea  v.  Olbbon.8  Drew.  Wl.  S 
Jur.  N.  B.  la,  ai  L.  J.  Ch.  iffl. 

And  where  the  defense  wu  that  tbe  condition  of 
the  JudBmeni  badbeeo  performed  and  was  tried  on 
a  rule  to  show  oauae  wl^  a  Judgment  Id  ejectment 
should  not  be  enlotned.  and  was  the  same  as  tbe 
liround  for  Injunction,  aod  was  r«>  judicata.  Oor- 
r'a  Appeal.  W  Pa.  GIS. 

d  an  Injunction  vai  refused  foe  failure  to  de- 
fend at  law  whiTe  the  defeose  was  thatapHrol  con- 
n  waa  omlit«d  from  a  written  contraoi  and 
I  waa  no  charge  of  fraud,  as  such  a  defeuM 
would  not  be  available  eltbsr  at  law  or  In  equity. 
la  said  that  It  he  oould  havemade  any  defenae, 
a  a  leaal  one.  OatUn  v.  Kllpatrick,  N.  C.  Law 
Bepo*.  sei.  S  Am.  Dm.  55T. 

And  wbers  Ihe  defeuae  was  tbac  a  plalntlfl  at 
law  had  not  performed  his  part  of  tbe  oontiaot 
auedupon.    Buckmeater  v.  Qrundy.  8  tU.  8U. 

An  Injunction  waa  refused  where  complainant  In 
the  iDjunctloQBUlt  failed  In  tbe  partition  Suit  be- 
cause a  decree  that  he  dealred  to  use  In  evidence 
did  not  deecrltte  tbe  land  and  at  the  time  of  tbe 
trial  the  oomplalnt  la  the  preoedlnir  case  waa  Inat, 
aa  he  ihould  have  prooured  a  continuance.  Be- 
alden  he  was  gutlly  of  lacbra  In  Aeeklog  equitable 
Jurisdiction.  BattlB  y.  Stretch.  ISO  Ind.  281. 
Vn.  Forfitlan  and  doiper. 
An  Injunction  waa  ref  uaed  where  full  relief  could 
be  had  at  law.  altbouah  auoh  defenae  was  rejected 
and  appral  taken,  Wblob  was  pending  wben  tbe 
euit  for  Injunction  waa  died.    Hopkins  v.  Uedley, 

Miu.sm. 

And  an  Injunction  was  refused  for  failure  to  de- 
fend at  law  where  tbe  defenae  asalnstan  asslini- 
ment  of  dower  waa  equitable  estoppel,  which  mlgbt 
bave  bewi  made  at  law.    KllUken  v.  Dookiay.  80 

VIIL  AMtotartji. 
An  Injunetlon  waa  mtassd  on  atKount  of  tbs 
right  to  defend  ^t  law  whioh  was  not  asserted  wbeta 
the  delense  waa  that  tbe  plalntUf  at  law  was  nota 
oorponllon  as  alleged.  Haban  r.  Aoootamodstton 
Bank,  18  Ia.  Adu.  8L 
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Va^tnoli^t,  S  Qratt.  949;  Woo'ftan  t.  Barren,  I  from  bb  eiamioatloD  of  Ibe  declnoas  retored 
a  Hen.  *  H.  80.  8  Am.  Dec.  613;  8/iipieU^  t.  tola  gupport  of  the  text  thkttb«  cum  cited  b^ 
StroUur,  S  Rand.  (Va.)  314.    Ii  wUl  be  teeo  |  the  author  were  from  TirglnU,  and  ue  predi- 

prior  to  Biioh  Rotlon.  OMer  v.  Qwywr.  !■  IL  Ho*. 
KIB.UAiii.Dea.taL 

And  where  tbedereiuatoaDaelkHitor  the  prtn 
or  a  wa^aa  waa  that  tke  plaintiff  waa  not  tke 
owner  of  Uie  aame.   Ue11ifeeT.ll7aa.nitox.tn. 

And  where  the  defenae  In  replerlD  wae  ttaatttaa 
coDiplalnaDt  held  tbe  BOoda  meMly  ••  baOee  tf 
plalDtllt.    DaTlav.  Ba7lta,UIowa,4% 

And  where  the  defeiMe  was  that  the  tttle  of  ika 
prerairiDK  party  In  ejeatnent  wtM  iDvalid.  Bal- 
lanoe  \.  Vorwjttl.  U  U.  &  U  How.  I8B,  Ht  L.  ed.  SU 

An  InJUDoUoa  waa  rafuasd  where  ■  mitt  of  otana 
and  delivery  had  been  dtoinlaed  for  want  of  Jn. 
rtodlctluD.  by  ajiwlloo  *[(»  the  plaintiff  ttieteln  ob- 
tained the  property,  and  ■  Judgment  wu  remlBed 
hi  the  Bllernailve  tor  ihe  return  of  the  itroperty  or 
irg  TBiue,  and  tbe  plaintiff  claimed  thii  If  be  laM 
the  money  over  he  would  lie  wltbout  lamedy. 
FoweU  V.  Allen,  103  N.  C. «. 

And  where  tbe  Kround  for  Injanotlon  waa  thM 
thedefendantlQareplevlnBult  bad  do  title  to  tbe 
property,  but  tbst  it  belonged  to  B  partnerAlp  eC 
wblcb  tbe  plaintiff  at  law  wai  a  icember,  and  that 
I  be  property  bad  been  tpproprlated  for  Om  por- 
pn«x«.  and  that  tbe  flrm  wB»  fntolveot.  Bowmai 
V.  UcGrenor.  fi  Wash.  118. 

And  where  the  defense  waa  Uiat  the  pJafntlA  K 
law  bad  no  right  or  tllle  to  the  olaJm  aued  opna. 
which  wag  an  alleged  aurplus  after  b  forcokMiin 
sale.  Tompkloa  v.  Dreoneo,  M  'Fed.  Bep.  WLU 
<  C.  B.  Acp.  as. 

And  wbere  tbe  defense  In  troTCr  wa«  tfaat  tbe 
property  was  owned  byoomplainant  la  tbelnjaoo- 
tlon  suit.  Haushy  r.  StraoK,  t  Port.  (Alaj  ITT.  S 
Am.  Deo.  618. 

And  where  tbe  delenee  waa  that  tbe  utla  of  tbe 
personal  property  reoovaied  In  detinue  waa  to  Ibe 
oomplalnsnt  In  the  Injimotlon  Milt,  aiaacow  t. 
Flowers.  1  Hey w.  Of.  C.I  £38. 

And  wbere  tbe  defense  to  an  aotlon  tor  ooaTcr- 

alon  was  that  the  plaintiff  at  law  bad  do  title  to 

tbe  property,  but  the  ttlUdld  not  show  that  >  ile. 

tense  oould  not  have  been  or  was  not  made  at  law. 

Stovall,  B  Lea.  tiOG. 


premature  and  petitioners  at  law  oould  not  sue, 
and  tbat  the  bolden  of  a  JudRment  were  eibaust- 
inc  nn  eslace  to  the  Injury  of  oomplnlnants  who 
were  leeateea.    Ijrfon  T.  DeeMaan,  1  Mart  N.  8.  71. 

An  Injunction  waa  refused  on  account  of  the 
matters  barlnjr  tteoome  rsa  judlcito,  wbere  [he 
defenee  was  Ihut  Ihe  party  oonCrollIni  the  Judg- 
ment waa  oot  the  party  In  InteieBt,  whicb  wa^made 
In  a  prior  Injunction  suit.  Moody  t.  Harper,  B8 
Mlw.  SW;  Tompkins  T.  Drennen,  U  YtO.  Bep.  SM.  18 
U.  S.  App.  306. 

And  wbere  the  defenae  was  wiuit  of  scrrloe  of 
proeoa.  and  Ibat  the  plaintiff  waa  not  tbe  party  In 
Intensi.  and  lust  the  notee  In  suit  were  obtained 
by  fraud  and  ilureee.  andthere  bad  beena  prior  In- 
junction auli  agslnat  tbe  nme  Judgment.  Basa 
v.Nelms,ceNl9(>.se. 

And  an  Injuncltun  was  refused  wbere  tbe  only 
(round  for  Injunction  waa  that  tbere  were  new 
parties  to  tbe  Injunction  suit,  as  "new  parties 
without  new  raote,cfaDnirlnK  the  rights  of  the  plain- 
tiffs In  tbe  oommon-Law  judgment  to  have  the  In nd. 
In  Ibe  tnis  of  equity  are  but  'sounding  brass  and 
tinkling  oymfaal'  to  wblcb  she  glvea  no  heed." 
Robinson  v.  Veal,  TE  Oh.  HOL 

For  party,  see  Gal^wood  v.  Ciiy  Bank.  IB  Ga.  a\ 
PhlUlpe  V.  Walker,  IS  Ob.  6fi:  French  v.  Shntwell.S 
Johns.  Cb.  US.  niprn.  IIL  d:  Haiicr  v.  Buechler.  11 
.  III.  App.  40::;  Perry  v.  ^^tite,  3TMr>.  £7%  Marobmnn  v. 
Rewell.  PS  Qa.  US:  i>iark  v.  Tbompaoa.  8  £.  a  Mon. 
L'W,  supra,  V.  c:  Uauier  v.  Mann.  1  Murpb.  UO, 
supm,  IL  b;  Dnnetson  t.  Toung,  Helm.  l&ii.iui:>ni. 
II.  o;  Bnddiffe  y.  Varner,  (A  Qa.  1S2.  supra.  17.  a. 
bee  Ripru,  TV.    U  ParCtu;  infra,  X.  SmdlaSiUau 

A  n  Inlunctlon  was  refused  bcoBuse  tbe  grounds 
therefor  bad  beeo  prevlouily  tried,  against  an  ac- 
tion tor  tort  tor  aaelatlng  a  debtor  to  remore  bis 
property  In  Order  to  prerent  a  levy  where  the  de- 
fenae was  that  the  oomplalnant  was  the  owner  of 
thepmperty.  Meredith  y.  Jafana,  1  Ben.  *  U.  DHL 
'Atid  where  the  deCeneee  that  the  plalotttts  at 
law  were  not  the  owners  ol  tbe  J  'ment,  and 
payn.pnt.  and  barof  tbe  statute  Of  ]tu...jiUon8.  had 
been  made,  on  a  rule  to  show  oause  why  the  exe- 
eullonatauuld  not  be  quoabed.  as  tbe  Judgment  dts- 
obariclng  tbe  rule  «aa  equivalent  to  a  Judgment 
dlaaoUing  an  lojunotlou,    Tieaoott  *.  Lewla,l£  la. 

A  nd  wbere  the  defeoie  In  an  action  of  trespaes 
for  damming  water  against  plaintiff  was  that  oom- 
plalnant was  the  owner  of  tbe  land  In  dlapute.  and 
that  since  the  Judgment  he  had  acquired  Ibe  title 
to  the  same;  but  onafflrmanoetbe  supreme  court 
had  held  (bat  So  muoh  of  tbe  verdtot  as  related  to 
the  title  might  be  disregarded,  and  so  much  of  it 
a*  assessed  damagea  for  the  treapaag  ought  not  to 
tie  disregarded.   Peytavln  v.  Winter,  8  Ia.  aiL 

IZ.  IUI<  Upreprrttf. 

An  InJuDOttoD  was  refused  beoause  tbe  ground 
therefor  was  a  legal  defense  and  should  have  been 
nude  at  law,  where  the  defense  against  an  action 
by  a  tutor  (or  tbe  balaaoe  of  an  account  due. 
WB9  tbat  oomplalnant  was  entitled  to  the  prop- 
erty or  Its  usufruct  during  her  life,  siilbo. 
deaux  1.  Tbibodeaux,  S  La.  Ann.  ISS. 

And  when  theaotlou  was  by  the  bnaband^  ad- 
mhilairator  anlnat  tbe  wtdow  tor  lent  aiKl  tbe 
defenae  wu  tbat  the  hntband  bad  no  title  to  tbe 
land.   KIrtv  T.  Kbtiy,  ID  Ala.  nO. 

And  wbera  tbe  aotlon  was  for  rent  against  a  ten. 
ant  and  tbe  defanae  waa  that  be  had  bougbttbe 
property  on  an  azeootlon  against  hla  landlord 
Bl  L.RA. 


X.  NotMabaV.}!  <n  generoL 

An  Injnnottou  was  refused  because  tbe  sroands 
therefor  could  have  tieen  aed  were  not  naed  aa  a 
defenae  In  theaotlou  at  law,  wbera  the  defease  waa 
nonliability  of  a  stasrebolder.  Hardtugv  v.  Wel>- 
Bter,  1  Drew,  k  S.  101,  8  Jur.  N.  a  88. 9)  L.  J.  Ch.  ISl. 

And  where  tbe  defense  waa  that  Ibe  aotea  In  tl  e 
■CII0D  should  never  be  coUeoled  or  euforad 
against  complainant.  Harmon  v.  Harmon.  SI  Vr'.. 
Bep.ua. 

And  where  tbeaotfon  was  in  aasampslt  for  money 
had  and  reoeiveiL  against  wblohevery  eqattat>le 
defense  may  be  had  upon  tbe  genoial  haiiiii 
Tompkins  v.  Drennen.  H  Fed.  Bep.  HOkUU-S. 

And  wbere  tbe  detensa  of  regolnJan  of  oootnot 
was  rejected  at  law.  Tbe  remedy  waa  by  appaaL 
Ifooie  V.  DiaL  8  Stew.  lAla.)  1ET. 

And  where  thedefeikse  was  tbat  tbe  note  In  ault 
wasnotglvea  foradeM  which  bad  lonre]  tooom- 
plalnant's  separate  beueflt,  and  tiMt  abe  waa  a 
married  woman  and  the  failure  to  make  a  defenae 
at  law  was  not  exonaed.  HallT.  ChiMll.  ID  la. 
Ann.  US. 

And  where  tbe  anawar  of  s  martled  womaa  waa 
withdrawn  by  an  attorney,  who  anawwed  for  fear 
aod  her  hnabaad.  at  her  bosband'i  i«qu«at,  aod  a 
Judgment  was  taken  by  default  without  h«' 
knowiedga.  Cayoe  t.  Fowell,  Ml  Tex.  Tir,n  Am. 
DecIU. 


.  Cooj^lc 


tnued  the  bUi  In  omtuovem-    ProtberMT.  For- 

nisii.SSwmngt.ttT. 

And  vbere  tbe  Dote  laod  on  ms  made  by  aom- 
PlilDant't  piTtnar  alter  a  dIssoluttoD  of  tbe  Bmi, 
and  oomplalnant  wasDeiftlKentbi  Dot  maklnr  tucb 
dereaae  at  law.    LeRsett  *.  Morrta.  t  Bmedee  ft  If. 

■m. 

AndirberetbedeteiiBe  anlnit  aaummBr;  iaag. 
numt  on  an  laJunotlOD  boDd  whk  that  the  ladg- 
mnit  pnjolned  had  beooma  docnunt  and  cnuld 
bave  beea  bad  under  N.C  Ete*.  Btat.ob*p«.  n.  81. 
praiidlnc  ibat  prooeedlnss  on  iDjnnotlon  bondi 
■hall  be  had  under  tbe  aamn  rain,  retnilatlons,  and 
natrfaUmiaAaboQda  on  appeal  fromthecouDrrlo 
the  auperlor  oourt.  HoBarnoMa  t.  Hanbair,  I 
trad.  Eq.  in 

And  nbere  ibe  defeon  agaloet  aaol.  fa.  on  a  nort- 
oaeaadtwonlbtli' 
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cared  apon  a  itatate  ot  that  atata  nbicb  ex-  {  was  of  force  Id  Eentncky,  and  wbfle  It  waa  of 
prcas);  declarei  jadffmeDti  Tendered  upoQ  a  force  tbe  courts  of  tbat  itate  likewise  held 
gdiDlng  ccMMldciallOD  void.    i.  Blmllar  ilatale '  Ibat,  tbe  Judgment  being  void  by  the  (tatnte. 

And  where  tbe  defense  waa  that  the  attai 
were  Impniperly  laaued  under  Hd.  not  US),  obap. 
21],   provtdliv   for    attaobment    prooepdtni 
JudBtnenw.    windwart  t.  Allen,  1)  Ud.  ISt. 

And  wbere  the  aoUon  waa  on  »  constable's  re- 
ceipt, and  be  did  not  make  tbe  dafei 
tbe  mMMr  waa  DOtoolleoted.  bell< 
plaintiff  at  law  would  have  to  prors 
before  be  oould  obtain  Judument.    This  mistake  of 
-aw  waa  no  irround   foi   pqulUuMe   iulerferenoe. 
Meem  v.  Rncker,  10  Qratt.  SOeL 

And  where  tbe  defense  BgalDBt  &  motiOQ  for  a 
penaltj  tnourred  br  a  clerk  on  nonpayment  of 
taxea  onprocew  waa  that  be  bad  used  due  dillgenoe 
to  obtain  a  Mttlement  witb  a  oommlasloDer  of  the 
lerenue.  Auditor  of  Public  Aooounia  v.  NIohotaa. 
*  Munf.  81. 

And  where  the  defense  of  a  surety  on  a  eberllPa 
tiond  was  lliat  the  sberUt  was  prevented  from  re- 
tnmlnir  an  execution  onaooountot  the  death  of  a 
party  in  whose  hands  It  bad  been  placed.  BleriM  v. 
Usnn.S  Leigh,  W. 

Andwherethedefenaewaa  that  the  ahenft  was 
not  Indebted  aa  shown  by  a  aettlement  and  Judg- 
ment tbereon.    Price  r.  Jehnaon  Oouo^,  U  Mo. 

And  wbere  a  sobool  dlatrlot  declined  to  defend 
<m  the  BTOund  that  tbe  claim  was  Just,  and  a  tax- 
MTOT  aooKbt  to  bare  tbe  Judgment  enjolaod. 
SUrrlng  r.  National  L.  Ins.  Oo. »  Fed.  Bep.  Til,  1> 
U.  B.  App.  141. 

And  wbere  the  defeaae  was  tbat  a  rlUajre  waa 
not  liable  for  an  aootdent,  aa  It  had  no  fnnds  and 
waa  unable  to  praoore  tbe  means  to  keep  a  bridge 
bi  repair.    CUner  v.  HarselUee.  188  III,  tOl. 

And  where  the  oommon  council  directed  tbeoltr 
attoraertowlthdniw  thedefenselnanscdonby  a 
eontrBcrorajtalnattherlrvaDda  taxpayer  btouRht 
a  aulc  for  an  Injunction  on  tbe  gronod  that  the 
charge  for  eztnu  was  Illegal,  hut  fraud  waa  not 
abtnm.    Chaffee  *.  Granger,  S  Hlob.  GI. 

And  wbere  thedefensewasaaajrreement  to  ex- 
tend tbe  tlmeof  the  parment  of  tbedeht.  and  such 
agreement  waa  made  before  tbe  Judgment  was 
rendered.    Barllett  t.  Peck,  a  La.  Ann.  Om. 

And  where  a  defense  to  a  salt  of  forcible  eotrr 
and  detainer  was  tbat  the  lease  had  been  extended. 
Curd  V.  Farrar.  4T  Ioitb,  SM. 

And  wbere  a  Sefense  to  a  aclre  faolaa  was  tbat 
tbe  defendant  was  entitled  to  the  benefit  of  Oh. 
act  1808  entitled  "An  Act  (or  the  Belief  of  Dcbt- 
ott.  and  to  Authcrlxe  tbe  Adjustment  of  Debts 
upon  Prlndplea  of  Bqulty."  Dibble  >.  Pease.  N> 
Ga.tlS. 

And  wherethe  defense  was  the  statute  of  Umlla- 
tiona.    Batls  v.  fttton,  S  Yerg.  88!. 

And  where  the  defense  was  that  the  complainant 
S  memberotthe  partnership  Arm  wblcb 


•at  was  of  age  at  tbe  tim 

upon  his  rights  ten  rears  until  the  cUlm  waa 
barred  by  llmltatlOD  before  tbe  Injunction  talt 
was  Hied,    dark  v.  Bond.  Wright  (Ohio)  SSt. 

But  an  Injunotloa  was  granted  where  the  debt 
waa  barred  by  limitation  and  tbe  action  at  luw  waa 
on  aforelfm  transorlpc,  notwithstanding  there  was 
a  remedy  by  motion  In  tbe  oourts  of  Dllnola  where 
the  Judgment  was  rendered,  as  this  did  not  prereni 
tbe  ezenleeof  equitable  Junsdletloa  In  thesUte 
when  the  autt  was  brought.  Brown  r.  Parker,  M 
Wis.  21. 

In  HsmpaoD  V.  Weai«,  1  Iowa,  1I.W  Am.  Dec  116, 
wboe  tbe  defease  against  an  ezeoutlon  was  thai 
private  property  of  the  membeia  or  a  oorporation 
waa  exempt,  snd  tbat  statutory  ptooeedlnits  bad 
not  been  followed,  and  tbat  the  memben  were 
only  liable  for  tbe  amount  of  their  stock,  and  iben 
only  on  eertaln  ooodltlons,  an  Injunctlonwaat*- 
fuaed,  as  these  were  matters  of  defense,  but  was 
graoled  beoause  tbe  Judgment  was  agal  Dst  the  ooc- 
potalion  ami  exeoullon  did  not  follow  the  Judg- 

An  Injunction  was  refused  on  grounds  which  had 
beenanerted  In  defease  ot  Che  action  at  law.  wbere 
tbe  defense  was  that  the  right  to  dividends  on  In- 
surance pollolee  was  forfeited.  Oontloenial  L. 
'[>.Oo.v.  Currier.  WVt,  22S. 
And  where  tbe  defenae  was  thatoiedlt  was  given 
lolusi  vely  to  one  partner  and  It  was  sot  Intended 
that  tbe  other  should  be  looked  to  for  payment- 
Smith  T,I>nrTett.8n«ed(Ky.i»MAm.Dec.ni. 

An  Injunotlon  waa  granted  agalnM  a  Judgment 
on  lufflclent  excuse  having  been  ihown  for  failure 
to  delend.  where  the  nolesued  upon  was  made  In 
a  Arm  name  long  afteroomplslnunt  had  left  the 
firm.    BaltiellT.BaDdolpb.  una.  ees. 

And  where  complainant  wb>  a  member  of  a  part- 
nership firm  and  the  note  In  suit  was  given  for  a 
debt  of  tbe  predeoesBors  of  tbe  Qrm.  and  complain- 
ant did  not  know  snob  ftiot  until  arier  Judgment. 
Vennnm  v,  Davla.  8BIII.  IIU. 

An  fnJUDotlon  wu  grunted  against  a  Judgment, 
where  tbe  defense  was  tbat  altbcnigb  tbe  debt  wa* 
tor  ueoeesarles  It  waa  on  a  oootraot  made  by  a 
drunkard  after  the  appointment  ot  his  guardian, 
wbownsnotaparty  to  tbeanlt.  Devin  v.  Boott,  U 
Ind.  BT. 
An  InJunotJOD  waa  granted  agalnat  a  Judgment 
here  (he  grounds  were  that  complatnania  were 
taipayen  and  tbe  Judgment  was  OD  a  contract  In 
"svor  of  ■  teaober  who  had  no  oertlflcsto  as  re- 
lulredbylftw.  and  oomplaloanti  were  not  partM 
0  that  action.  Ban-  v.  f>eDlston.  IB  IT.  B.  180. 
In  Pendleton  v.  Taylor,  7T  Tb.  180^  an  Injuno- 
ion  was  granted  against  a  Judgment  where  the 
acUoo  waa  InrhaviDgcolleotad  a  bond  belonging 
I.  and  aucB  bond  had  not  been  oollectod 
by  oomplalnanl  tmt  by  the  plalntUI  at  law.  Tha 
Question  aatofalluie  to  defend  waa  not  made. 
For  tnjunctlona  In  oaaea  In  favor  ot  or  agalnat 
and  ndmlniatratoia:*'  In  "ejectment 
;"  and  In  "•nmmary  proceedings  In  torolUe 
'  and  detainer,"  see  naU  to  ParKins  t.  Bart> 
(Or.)  aOL.  K.  A.  W,  "It^nstlorw  againjt  exe- 
t  solas  or  otAer  procssdmfa  imdM' ;tTuil  proe- 

negllgeooe  In  asserting  a  defense  generally. 

seetwIetoPayton  v.  HcQuown  (Ky.1  an(&  38.  "  JTsff- 

Uaenre  at  a  eauw  for  and  at  a  bar  U>  tnfunettons 

WMlfiM  iiidainenU." 
For  enjoining  Judgments  against  or  In  favor  Ot 
ireMes,  see  note  to  Xlcbeoer  v.  Springfleld  Ko- 
ine &  Threaher  Oo.  (Ind.)  ants,  H. 
Hatters  In  regard  to  defenses  of  bankruptcy  are 

not  Included  In  tbia  note.  LK 


..CoeH^le 


m 
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Jon, 


•  GOnil  of  fqult;  will  eDiclu  pcoceedlan  under 
muit  Jndgmeut.  See  Olag  t.  fVjr,  8  Bibb,  248, 
t  Am.  Dec  054.  In  Ihle  itale  we  luTe  no  sUt- 
nte  wbldi  renden  Told  ludgmeaU  fouaded  on 
debts  bued  upon  e  gtmlogcoiuideretioD,  and, 
it  tbU  det«nae  be  relied  upon  to  defeat  an  ae- 
UoD,  It  mutt  be  pleaded  aa  any  oUier  U  common 
law:  and.  It  tbe  defendaiit  luCter  JadeoMnl  to 
go  agalnat  blm,  tbe  debt  of  the  plalntTff  ctands 
purged  ot  It*  fmpuiitj,  and  tbe  detendaDt  la 
thenafter  eondnded.    6o   (ar  ai  tbe  moral 


acpect  ot  tbe  two  detenioi  U  conoeroed,  vamj 
and  gaming  coDilderatlon  atand  npontaeMBt 
footlDK.  and  tn  tbii  atate  tbqr  atniid  npoa  tht 
•arae  legal  tooting  wltb  reapect  to  tbe  concfa- 
dreiwaaof  Judgmenlbaaed  ineraoD.  Inndtbcr 
caae  it  tbe  Jtx&nwt  rendered  void,  and  afltr 
Jm^Cment  ue  defendant  is  concluded,  afthw 
as  to  nsQi7Vr  gaming  c  "  ''  "  " 
Ovm  T,  OibtoK,  74  Oa.  480. 


NEW  YORK  OOUHT  OP  APPEAJ& 


Hatbanlel  JABTIS.  Jr.,  BetpL. 

ICAHHATTAN  BEA.OH  COMPANY,  Agfi. 

048  H.  T.  SHU 

liilbrmn.tioD  timt  ■  eertlBeM*  of  ntaek 
la  In  »  oondlUon  fbr  trannftr.  ffiven  by  a 
pentm  ni  olurite  of  tbe  offlce  ot  a  oorporatlon  In 
mpome  to  an  Inquiry  on  Ibe  fatth  ot  whlob  a 
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APPEAL  b;  defendant  from  a  Judgment  of 
Ibe  General  Term  ot  tbe  Supieme  Court. 
First  Department,  afflrming  a  Judgment  of  tbe 
New  York  Conntj  Ciicnlt  in  favor  of  plalDtlff 
In  an  aclloo  bnught  lo  recover  damages  for 
defeDdaofs  refusal  lo  permit  a  transfer  on  Its 
books  of  certain  certlBc»les  of  ils  stock.  Af- 
Itrmtd. 

Tbe  facts  ate  stated  In  tbe  opinion. 

Mr.  WtUluB  3,  Kelly,  for  appellant: 

At  tbe  close  ot  the  plaintiff's  case  the  detect 
In  bis  title  was  apparent.  His  vendor  could 
tiaasfer  no  better  title  than  be  blmself  pos- 
sessed. 

A  complete  traoBfer  of  shares  io  a  corpora- 
tioD  involving  a  novnlion  of  tbe  cod  tract  of 
membership  can  be  eRecled  onlj  in  the  man 
ner  prescribed  by  the  charier  or  articles  of  as- 
sociation. 

1  Morawetz,  Friv.  Corp.  S  160;  Mechaniei 
Bkg.  Amo.  v.  Maripoia  Co.  tftabl.  895;  Pur- 
duut  V.  Nea  York  Kceh.  Bank,  Id.  1B4. 

Tbere  is  no  equity,  no  Question  of  estoppel 
which  can  work  sgaiogt  the  defendant  in  this 


.  Nat,  Jgrtey  Zinc  Co.  67  N.  Y. 
•18!  MeMatttr  t.  Intvranea  Co.  of  North 
AmerUia.  E5  N.  Y.  222.  14  Am.  Rep.  239; 
Bank  of  Coinmeree  v.  Union  Bank,  8  N.  Y. 
280. 

Theorlglnal  certificate  was  Issued  sod  signed 
by  the  company's  officers  in  the  regular  course 
01  business  etiii  without  knowledge  tbal  Big- 
ndl  wss  a  fictitious  cbaracler. 

>.  Bank  of  t/U   ataU,  138   N.  Y. 


818,  la  L.  R.  A  •m-Bving  Jfat  Bamk  v. 
Aliej/.  79  N.  Y.  686;  Tumbaa  v.  Boieyer,  40 
N.  Y.  4M,  100  Am.  Dec  528;  PiftA  Awnt 
Sank  r.  Fortuteamd  atrtet  <£  O.  &  7.  fi.  (k 
187  N.  Y.  231,  19L.  H.  A.  881. 

Tbe  transfer  is  not  a  part  of  Iba  eertiflcsU. 
Is  Bomeibing  IbsoorporatloD  cannot  ffunnniee. 
Dor  has  it  In  Its  possession  stock  booka  or  ut 
other  means  by  which  it  could  be  unnmed  la 
testify  to  tbe  geDulneness  ot  a  Ibfrd  partj'i 
signature, 

Manhattan  Beaeh  Go,  v.  BamecL  27  Fed. 
Rep.  466;  F^mipt  v.  MtreenlOe  NaL  Bank. 
140  N.  Y.  556,  28  L.  R.  A.  684. 

There  is  no  estoppel  arising  from  tbe  statF- 
ments  alleged  to  have  been  made  at  Ibe  com- 
pany's office. 

iJsA'n  V.  Benlein,  16  Abb.  N.  0.  78;  Bige- 
low.  Estoppel,  4th  ed.  B69. 

There  can  be  do  estoppel  when  the  penr 
claiming  one  is  obliged  before  changiag  hi* 
position  to  inquire  for  the  existence  of  other 
lactB  to  make  Ibe  inducements  sufficient  and  lo 
rely  upon  them  also  In  acting. 

Bieelnw,  Estoppel,  41h  ed.  p.  623;  tfeHoMrr 
V.  Inturanee  Oo.  o/North  Amertca,  63  N.  Y. 
222,  14  Am.  Rep.  280;  People  v.  Bnnjk  afJTorth 
Ameriea,  76  N.  Y.  M8;  Manhattan  BtOiA  Co. 
T.  Earned,  37  Fed.  Rep.  484. 

Mfun.  Chmrlea  Steele  and  'WlUisuB  D. 
Guthrie,  for  respondent: 

An  eiBminaliou  was  a  duty 'because  it  was 
tbe  obvious  dictate  of  good  sense  as  Ibe  ensiesi 
snd  ^iHfpiii  check  upon  the  agent's  conduct. 

Nea  York  A  N.H.  S.  &>.  v.  Sehuytar,  S4 
H.  Y.  30.  59. 

Ignorant^  is  unavailable  to  tbe  defendant, 
for  it  could  only  have  eiisted  by  reason  of  the 
most  inexcusable  carelessness  which  would 
render  defendant  liable  to  predselv  the  name 
extent  as  if  they  had  knowingly  issued  tbe 
spurious  certificate. 

N»a  York  AN.  B.R.  Co.  v.  &A«yI«r.  84  H. 
Y.  30;  Bliimnan  v.  Bank  of  fhe  Stats.  138  N. 
T.  818,  18 L.  R.  A.  701;  FhiUipoT.  MereantiU 
Nat.  Bank,  140  N.  Y.  666.  23  L.  R.  A.  584; 
Bte/i.  Bank,  1  N.  Y.  IIS. 


theabove(Miae,BeealBO|  Oo.  (X- T.)  U  L.  B.  A.  S81.  on  tbe  llablKty  ofa 
Ibe  fnllowmr  ease  of  Knox  v.  Bden  Huse<^  Amrrl- 1  poratloa  tor  frand  or  Ioi(si7  oCits  o~ 
nan  Oo.  (N.  Y.t  jmM,  m,  as  nell  Bi  " 
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tlw  flctfUoo*  name.  In  principle  Itili  rule  ia 
•qTuTlf  applicable  to  flock  certfflntes. 

Seiertton  t.  OoUman,  141  Hui.  SKI,  E5  Am. 
Rep.  471;  Bmvoria  Sal.  Bank  r.  BbotmU,  8J) 
Ead.  860,  a?  Am.  Hep.  171;  Fot^T.  Stpy.^l 
Ohio  St.  474;  Do^  v.  Nationai  Biseh.  Bank, 
SO  Oblo  St.  1. 

No  priTll;  It  needed  to  make  the  eatoppel 
avaOableotber  than  that  wblch  flows  from  tbe 
irroDgfol  act  and  tbe  consequent  inlurr. 

BrnkafBataeta  r.  Ifev  York,  L.  S.  it  W. 
a.  Oa.  m  N.  T.  ISO,  00  Am.  Rep.  440;  New 
Tot*  ttN.B.R.  Co.  v.  SehvyUr.  §4  N.  T.  80. 

Wben  a  certiflcate  of  lU  (lock  wag  presented 
for  traosfer  or  for  InforroaiioD  as  lo  its  trans- 
ferability, tbe  defendant  was  bound  to  de- 
termine upon  tia  own  responalbiltt  j  whether  or 
not  sitcb  cerllflcate  was  m  all  re&pectB  a  gen- 
uine and  valid  cerUflcale  ot  stock,  whether  or 
not  the  person  therein  named  was  a  stockholder 
In  tbe  companr.  and  whether  or  not  tbe  cer- 
tificate, In  the  form  presented,  was  acceplable 
for  Iransrer. 

Wettem  U.  TWw.  Oo.  v.  Davmport,  97  U. 
B.  sag,  34  L.  ed.  1047. 

What  dlfferecce  does  It  make  In  legal  effect 
whelherFoi  &  Co.  were  misled  by  on  actual 
transfer  or  by  the  defendant's  ittalemeDl  that  it 
would  iransrer  when  requeaied. 

Conli'iintal  Nat.  Bank  v.  Natumal  Bank  tif 
Uu  ComiTwnKeallh,  M  N.  T.  575;  CUvm  f. 
Bank  of  New  York  Nat.  Bkg.  Amo.  lOS  N.  T. 
SOS. 

Etelylng  npon  the  defendanl's  representation 
that  it  would  accept  tbe  cerlldcaie  for  Iransfer, 
Fox  &  Co.  indorsed  and  sold  It,  and  became 
liable  for  lis  viilue.  Afier  the  opportuuilj  for 
arrest  and  dcieniion  of,  the  criminal  nas  past 
the  defendant  sought  to  retract  Its  ■latementa. 
It  is  estopped  from  doing  so. 

Manliattmi  Btaeh  Co.  t.  Earned,  27  Fed. 
Rep:  4B4:  Continental  yat.  Bank  v.  National 
Bank  of  the  Commomrcaith  60  N.  T.  576; 
juiihy.  Natioaal  Bank  of  the  Oommenwealth, 
CO  N.  Y.  478. 

O'Brien,  3.,  delltrered  the  opinion  of  tbe 

Tlie  pialnlift  in  this  action  recovered  a  Judg- 
nienl  for  damages  sustained  by  bis  assignors 
In  consequence  of  ibe  defendunt's  refusal  to 
transfer  a  certiflcale  tor  100  shares  ot  its  capi- 
tal stock  upon  request,  whereby  the  hoiden  of 
the  cerlifloale  were  compelled  lo  purchase 
other  shares  of  equal  amount.  Tbe  defendant 
had  a  capital  slock  of  $6,000,000  divided  into 
SO.OOO  shares  of  flOOeach.  Alar^eporiiouof 
tbe  stock  was  issued,  and  ibe  ceriiflcales  were 
lisied  upon  tbe  New  York  Stock  Exchange, 
and  were  the  subject  ot  purchase  and  sale  by 
the  public.  The  cerliScates  were  signed  by 
the  defendnnt's  president  and  sssistaot  treas- 
urer, and,  in  order  to  guard  against  frauds, 
counlersicoed  and  registered  by  the  Centrnl 
Trust  Company,  which  acted  as  registrar  of 
transfers,  in  order  to  authenticate  the  f;eDU- 
Inecess  of  tbe  certlflcates.  The  defendant  had 
«B  office  in  tbe  city  of  New  York,  whem  llie 
tlsnEfers  ot  its  stock  were  made,  and  a  trans- 
fer clerk  was  in  atiendanee  there  to  make  tbe 
.  transfera.  On  the  30lta  of  Bepiember.  1S88. 
this  transfer  clerk  delivered  to  a  firm  of  bro- 
kera  lo  New  Yorit,  in  the  ordinary  course  of 
S1L.R.A. 


budness,  a  certlflcale  for  100  ahares  of  the  de- 
feudanf  a  ct^iital  Block,  to  sell  tor  his  account 
Tbe  certiOcate  bore  Ibe  gennlne  signature*  of 
the  defendant's  president  and  asslstaot  treas- 
urer,  and  was  counieialgoed  by  the  Central 
Trust  CompaoT,  witb  a  cerllBcat«  of  its  regis- 
tration on  tiie  oay  of  Its  date  indoraed  thereon. 
It  was  In  all  respects  regular  la  form,  and  car- 
ried upon  iu  face  every  atsuraoce  of  genuine- 
nesa,  and  cettifled  that  one  B.  Blgnell  wna  iha 
owner  of  100  diares  of  defendant's  capital 
stock.  What  purported  to  be  the  signature  of 
Blgnell  was  Indorsed  thereon,  under  the  Mank 
form  of  transfer:  and  tbls  signature  was  wit- 
neased  or  purported  to  be  witnessed,  by  the 
transfer  clerk,  who  presented  it  lo  tbe  brokeia. 
It  appeared  that  this  certificate  was  in  fact 

rrions,  fabricated  by  the  transfer  clerk  over 
genntiM  algoaturea  ot  the  president,  assist- 
ant treasurer,  and  registrar,  upon  tbe  blanks 
used  by  tbe  defendant  lo  Issuing  genuine  cer- 
tificates: that  Blgnell  was  not  a  bolder  of  any 
slock;  and  that  his  name  upon  the  paper  was 
ere  flctiiioiu  and  fraudulent  device.  It 
shown  thst.  by  tbe  rules  of  the  stuck  ei- 
cbange.  certificates  sold  there  must  either  stand 
In  the  name  of  »ome  member,  and  t>e  indorsed 
in  blank  by  him,  or,  if  standing  in  the  name 
of  FOme  oilier  piersoo.  and  indorsed  in  blank 
by  him,  must  be  guaranteed  by  a  memtter  of 
Ibe  excbange.  Tbe  purpose  of  tbls  rule  is  to 
give  to  tbe  purchaser  tbe  security  of  tbe  in- 
dorsement or  guaranty  of  some  meml>er,  and 
hence  the  selling  broker  becomes  a  surety  for 
tbe  validity  and  geauineness  of  the  certificate. 
The  defendant  had  knowledge  of  this  role  or 
custom,  but  did  not  follow  it  In  practice. 
When  making  transfers  of  stock,  in  case  the 
signature  of  tbe  holder  was  unkuown  to  it, 
then  it  had  to  be  attested  by  a  witness  whom 
it  did  know.  In  Ibe  present  case  the  sign aturo 
indorsed  on  tbe  certificate  was  attested  by  its 
own  transfer  clerk,  whose  signature  was  well 
known;  and  so  the  certlflcale  was  apparently 
in  a  condition  for  transfer,  under  the  practice 
adopted  at  the  deteadant'a  office.  Tbe  broken 
to  whom  the  certificate  was  presented  by  the 
Irsi.  ifr  clerk  sold  It  in  tbe  open  market  for 
bis  account,  but  were,  as  already  stated,  obliged 
lo  guarantee  its  genuineness.  In  order  to  as- 
certain whether  they  could  safely  do  so,  they 
sent  tbe  certificate  by  a  messenger,  first  to  tbe 
office  ot  the  Central  Trust  Compaoy.  the  regis- 
trar, and  then  to  Ibe  defendant's  office,  10  In- 
quire whether  It  was  genuine  and  acceptable  tor 
transfer.  The  Ceniral  Trust  Company  informed 
bim  that  tbe  certificate  was  properly  regis- 
tered, and  the  person  in  charge  at  the  defend- 
ant's office  informed  bim.sa  the  plaintiff  claims, 
that  tbe  cerilficata  was  all  right  fqr  transfer. 
The  brokers  did  not  procure  it  to  be  Irana- 
ferred,  but,  being  thus  assured  thst  it  was  in  a 
condition  for  transfer  at  any  line,  they  made 
the  guaranty  upon  it,  and  sold  it  for  ibe  ao- 
couni  of  tbe  transfer  clerk,  paying  to  bim  the 
proceeds,  retainlDg  only  the  reftular  couimta- 
sions.  Bubsequently,  and-  about  two  years  af- 
ter, when  it  was  ascertained  that  the  certificate 
was  spurious  and  wortl]less.  the  brokers  were 
obliged  to  mslie  their  guaranty  good,  and  took 
it  back  from  the  purcba'ier;  procuring  and  de- 
livering to  bim  a  genuine  certificate,  which 
tbey  piircbased  In  £e  i      "         " 


e  market.    Upon  the  re- 
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.._.  __  Marcb,  1684.  the  transffr  clerk,  _  . 
had  been  in  Ibe  defendant's  employ  for  several 
years.  abscoDded,  and  tbeti  Ibe  defendant,  for 
Ibe  flrsL  time,  ascertalaedfroman  exaroinsUoQ 
of  tbe  honks  tbat  for  jears  be  bad  been  en 
ga^ied  Id  fraiiduleatly  issuinf;  reniflcates  of  Its 
Slock,  incluiliog  tbe  one  In  questioa.  The  evi- 
dence tended  to  sbow  that  prior  to  bis  depart- 
ure be  bid  the  sole  cbaree  of  the  business  of 
iransfers.  and  of  (be  stock  ledger  aod  (ranafer 
books;  that  prflctfcall;  no  aupervlsIoD  was  ex- 
ercised over  tala  conduct,  and  no  examlnailou 
made  of  tbe  books.  Ibougb,  If  made,  the 
fraud  of  tbe  clerk  would  bare  appealed,  as  It 
did  nbcn  tbe  eiammatioo  was  made  after  tbe 
abscoDdiog.  On  these  facts  and  clrcumBtances 
the  cane  was  submitted  to  tbe  jury,  and  a  ver- 
dict was  rendered  in  favor  of  tbe  pisinllfl  for 
tbe  amount  which  it  cobI  tbe  brokers  to  replace 
the  spurious  certificate  witb  a  real  ooe,  with  tbe 
icterest,  and  tbe  general  term  has  affirmed  tbe 


jadKmen 
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Tbe  priuclplea  upon  which  a  corporation 
may  be  held  liable  to  a  boda  fide  bolder  of 
ceiliflrales  of  stock  fraudalenil;  issued  or  put 
in  circulation  by  tbe  wrongful  ur  crlmlnat  acia 
of  ilB  officers  or  agents  are  quite  well  nettled. 
Numerous casM  Involving  these  questions  have 
lecelved  tbe  attention  of  this  court,  and  quite 
recently  some  new  features  of  such  traoBic- 
tlons  have  appMred.  Schayler  Oaie,  84  N.  T. 
80:  Eifth  Aunm  Bank  t.  FortBteeond  Street 
AO.B.F.  R.  Co.  187  N,  T.  281. 18  L.  R.  A. 
8St;  Manhattan  L,  In*.  Go.  v.  Forty-tteond 
Street  4s  Q.  8.  F.  R.  Oo.  180  N.  T.  146;  Knoai 
V.  Mm  Mtuet  Ameriean  Oa.  148  N.  T-  411, 
post.  7T9.  Tbe  liability  In  such  cases  is  deter- 
mined by  an  application  of  Ibe  general  rules 
of  law  that  eovern  tbe  relalioos  of  principal 
and  agent  as  developed  and  applied  to  corpora- 
tions, actlug  solely  through  such  agencies. 
The  principal  la  liable  to  a  third  person.  In  a 
civil  action,  for  tbe  fraud  or  other  tnalfeasanee 
of  bisaaent  perpetrated  by  tbe  latter  Id  tbe 
course  of  bis  employment,  although  tbe  prin- 
cipal did  not  authorise,  Justify,  or  know  of 
the  misconduct.  In  this  cast  the  certiflcale 
contained  tbe  genuine  signatures  of  three  au- 
thorized offli^rs  or  agents  of  tbe  defendant, 
namely,  the  president,  tbe  assistant  treasurer, 
and  Ibe  registrar.     Tbe  paper,  upon  its  face, 

—   "o  the  public,  through  tbe 

.    lata  person  named  tbei 
whether  a  real  or  Qctttious  person. 


tsof  Its  officers,  Ibata 


n  named  therein, 
person,  was  the 
r  of  100  abares  of  Its  capital  slock.  It 
had  upon  ita  face  all  Ibe  essential  evidence  of 
genuinenefls  and  it  was  presented  to  the  brok- 
ers for  sale,  apparently  in  proper  form  for 
transfer,  by  tbe  very  agent  of  tbe  defendant 
that  it  bad  held  out  to  tbe  public  as  tbe  person 
who  bad  tbe  power  to  represent  and  act  for  it 
Id  making  such  transfer.  When  the  parser 
was  delivered  to  the  brokers  tiy  the  transfer 
dark,  having  indorsed  thereon  wbat  appeared 
to  be  a  regular  transfer.  It  la  difficult  to  see 
why  It  was  not  received  by  them  with  every 
reasonable  assurance  that  the  defendant  was 
able  to  give,  tbat  the  certificate  was  not  only 
genuine  atock,  but  in  a  condition  to  be  tratis 
ferred  npon  the  books  In  favor  of  aov  one 
«l  L.R,:- 


wbo  should  racelva  It  In  snod  faith,  Tbe  pa- 
per, in  fact,  however,  was  nothing  bat  a  flcti- 
tlouB  and  fraodulent  device  on  the  part  of  tbe 
transfer  agent,  which  be  bad  fabricated  for 
purposes  of  tita  own;  and  althongh  the  evi- 
dence tended  to  show  Ibal  bis  franda  in  this 
respect  could  have  been  delected  or  prevented 
by  the  exercise  of  reasonable  dQIgence  on  the 

Eart  of  the  defendant's  offlceia,  yM,  aa  ibe 
rokers  knew,  or  ought  tobaveknown,  tbat  be 
was  dealing  with  himself  In  respect  to  Ibe  cer 
tlficafe,  it  may  very  well  he  that  thla  eircum 
stance  was  sufficient  to  put  them  on  Ibeii 
guard,  and  to  impose  upon  them  tbe  duivof 
making  some  Inquiry  as  to  ita  origin  and  va- 
lidity. The  paper  came  to  tbem  accrenlT^l  by 
tbe  genuine  signaturea  of  the  proper  offieeiaM 
the  defendant,  and  counieralgnea  by  the  regs- 
trar,  whose  duty  It  was  to  guard  agwwt  nnan- 
thorized  or  fraudulent  Issues  of  the  atoc^ 
These  signatures  carried  with  tbem— to  atraa- 
gers,  at  least — tbe  voiy  hlgbeat  aasorsnce  <rf 
tbe  genuine  cbaracter  of  tbeaecurity.  But  we 
do  not  think  it  is  necesaary,  in  this  caae,  to  de- 
cide what  tbe  liability  of  the  defendant  vroald 
be  In  case  It  appeared  tbat  the  brokera  to<A  the 
certiScale  without  Inquiry,  since  tbe  proof 
tended  to  show  that  Ibey  were  not  negilgentia 
tbat  respect.  This  waa  leatly  the  only  qoes- 
tion  of  fact  contested  et  ibe  trial,  and  submh- 
ted  by  tbe  court  to  tbe  Jury.  While  anch  ca- 
tiScates  do  not  possess  all  tbe  qoalities  of 
commercial  paper,  they  do  possess  some  of 
them;  and  Innocent  parties  dealing  in  tbem 
win  be  protected  upon  analogona  printiplo, 
and,  in  a  proper  case,  will  be  entitled  to  com- 
pel recognition  as  stockholders,  where  powa 
exists  to  Issue  new  certlOcaies,  ortoiudemDity 
If  there  was  not. 

We  think  that  the  Judgment  in  this  case  caa 
stand  upon  tbe  verdict  of  tbe  Jury,  which  lia- 
piles  a  flndiog  of  fact  tbat  before  the  broken 
received  tbe  certlScate  for  sale,  or  guaranteed 
its  genuineness,  they  sent  It  to  Ihe  defendant's 
office,  in  order  to  asi^rtain  whether  Ihev  conJd 
safely  do  so,  and  were  informed  by  ibe  per- 
son in  charge  Ibat  It  was  In  a  condition  for 
triiDsfer.  This  was,  in  substance,  an  asaursiKx 
tbat  tbe  stock  would  be  franaferred  In  case  ibe 
brokera  took  It,  or,  at  least,  tbat  there  was  ao 
defect  in  the  instrument  to  prevent  the  traoa- 
fer.  The  brokers  having  aMed  upon  the  faith 
of  the  araurance,  (be  defendant  must  be  held 
estopped  from  denjing  the  liability  to  indem- 
nify them  or  their  assignee  from  the  result 
of  such  action.  CItat  v.  Sank  of  Sew  York 
Nat.  Bkg.  Amo.  105  N.  T.  896;  Kenr"*  »■ 
KnighU  Tfrnplar  ±  M.  A.  Aid  Atte.  122  N. 
T.  247,  S54;  Stoket  v.  M-dcay,  HO  N.  Y.  940. 
There  was  some  dispute  at  tbe  trial  aa  to  the 
precise  scope  of  the  representations  made  at 
defendant's  office  by  the  person  in  charfte, 
Bs  well  as  bis  authority  to  make  them:  but 
these  questions  were  subnilted  tn  tbe  Jiuy 
up"n  evidence  which  admitted  of  oppoakng 
inference,  and  the  verdict  must,  on  this  ap- 
peal, be  taken  as  establishing  not  only  tbe 
representations  as  stated,  hut  the  autboii^  of 
the  person  In  tbe  office  .lo  deal  with  the  aob- 
Ject.  and  to  make  tbem.  Aseaming.  aa  we 
must,  that  the  brokers,  before  asaurainic  any 
liahillly  in  regard  to  tbe  certlficatr,  made  gen 
eral  inquiry  of  the  defendant  as  to  its  :;h~rar 
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ter  wdA  condition,  aod  were  then  aSBored  it 
wa«  genuine  and  la  condition  for>tnDsfer. 
uid,  reljlDg  apOQ  such  awurknce,  they  sold 
the  uerltflcale,  msUng  tbe  guar&nlj  required 
by  the  rotes  of  the  exchange,  the  case  con- 
tiJDS  ell  the  elemeota  oF  an  ealoprel  against 
the  defendaiit.  It  ia  niged  by  the  learned 
counael  for  ths  defendant  that  upon  t^e  proofs 
the  only  Inautry  made  whs  as  to  the  form 
of  the  certificare.  It  b  scarcely  to  be  sup- 
poaed  that  brokers  consIaDllj  dealing  In 
alocks  would  lake  the  tiouble  to  inquire  of 
the  corporation  whether  lis  ceitiflcateB  were 
made  up  in  proper  form.  The  Jury  bad 
the  right,  upon  all  the  leatimony,  to  adopt  the 
more  probable  theory  that  the  iDformatloD 
sought  by  the  brokers  was,  not  as  to  the  form, 
but  as  totbegenuineness,  of  ifae  certificate,  and 
tbat  Ibey  sent  it  to  the  olBce  of  the  defendant 
Id  order  to  know  whether  theyconid  aafel; 
deal  with  It  The  evidence  aa  to  the  precise 
representslion  made  at  the  defendant's  office. 
aod  Ibe  identity  and  authority  of  the  person 
who  made  it,  was  not  very  clear  or  latlsfac- 
lory.  There  can  be  no  doubt,  however,  that 
the  brokers  Bent  the  certificate  to  the  defend- 
ftnt'B  office  for  vetificfttion.  The  uncertainly 
arises  fn  refcard  to  what  took  place  there,  and 
the  parties  to  the  transaction;  and  when  It  it 
borne  in  mind  that  the  witnesses  were  testify- 
ing years  nfterwarda  to  transacIlonH  of  every- 
day occurrence,  it  la  not  surpriaing  that  they 
were  unable  to  give  Ibe  precise  worts  upcd,  or 
all  the  details  oflhe  [nletview.  The  proof  wai 
of  SQch  a  characler  that,  nnder  all  the  circom- 
atancea,  the  court  was  not  warranted  In  wltb- 
drawing  from  the  Jury  the  question  aa  to  what 
represent  Btinns,  if  any,  were  actually 

to  this  cectiflrate  at  tie  defendant's ,  _ 

well  as  the  agency  and  authority  of  the  person 
is  cbBrs:^  I--  make  them. 

The  defendant's  counsel  asked  the  court  to 
•ubmlt  to  tbe  Jury  the  questioa  whether,  In 
taking  the  certificate,  the  brokersacted  in  good 
faith.  The  request  was  refused,  aod  the  de- 
fendant exeepled.  The  only  evidence  on  this 
point  was  that  in  several  previous  transactions 
these  same  brokers  acted  lor  the  same  transfer 
clerk  In  the  sale  of  Shares  of  defendant's  stock. 
and,  upon  receiving  the  cerliflcaies.  sent  theoi 
to  Ibe  defendant's  office,  and  procured  tbem 
be  transferred  in  tbe  name  of  some  of  their 
<derkB,  whereas,  io  Ibis  case,  they  made  no 
transfer.  We  think  that  bad  faith  on  tbe  pari 
of  the  broken  could  not  be  found,  upon  this 
testimony,  especially  in  view  of  the  fact  Ibal 
before  dealing  with  the  certificate  thej-  took  the 
precBufion  Io  send  It  to  th«  registrar,  the  Cen 
tral  Trusi  Company,  and  were  informed  there 
that  it  had  been  properly  registered,  and  then 
to  Ibe  office  of  the  defendant,  where  they  were 
Informed,  in  sutwiance.  as  the  verdict  Implies, 
that  tbe  certificate  was  In  a  condition  for  trans 
fer.  While  the  case,  In  some  reapecia,  waa  a 
close  one,  we  think  that  It  presents  no  legal 
error  that  wouldwarrantnsin  interfering  wTlli 


Edward  M.  KNOX,  Htipt., 


(M  s.  Y.  to.) 

1.  nw  tttto  of  tta«  trae  owner  of  K  loat 
<tf  Btolan  oertUlMto  of  sto^  tn  a  oorvo- 
ratiOD  mar  be  aaserted  a^Inst  anr  one  subse- 
quenlly  obtalular  lla  pnMGHlOD,  even  U  itw 
bolder  M  a  bona  '  ~ 


noi  grlve  hint  anr  antboritr.  ezpreaa  or  Implied. 
u>  aot  aa  ajtent  In  Mulns  than  so  >*  to  bind  Ibe 
oorporatioa  bj  his  wronsfol  use  of  tbem  to 
aamire  a  peraonal  loAii. 
8.  Pormittlagcmrrandered  cortlflemtas 
of  atoek  to  remala  nnamnoelod  m  tbe 
safe  of  the  oorimraclon  to  whloh  m  employee 
has  aooeaa,  and  rely  inn  u|)on  him  to  oanoelUM 
oerclBcatwu  bewaa  direoled  to  do,  an  Qotinoh 
neaUiieiioe  as  will  make  tbe  oorporalion  lUhla 
(or  bis  fraudulent  oM  of  tbem  to  seonra  a  per- 
il "Hi  loan  abont  three  weeks  later.  If  tbe  oom- 
dldnot  know  orbavereaaon  tosurpectlbat 
iB'h  a  br-lav  regnlrlOK 
ot  tbe  ai 


oebrur  rr  u.  tail) 

APPEAL  by  defendant  from  a  Judgment  of 
tbe  Oeneral  Term  of  the  Supreme  Court, 
First  Department,  affirming  a  Judgment  en- 
tered in  the  office  of  the  clerk  of  New  York 
County  upon  tbe  report  of  a  referee  In  favor  of 
plaintiff  In  an  action  brought  to  bold  defend- 
ant liable  for  the  value  of  certain  of  Its  stock 
whicb  its  employee  bad  taken  from  its  custody 
and  disposed  of  to  plaiatUI  aa  hla  own  prop- 
erty.    Bteeraed, 

Statement  by  AndrawwiCh.  J.: 
The  action  waa  brought  to  recover  damafrea 
claimed  to  have  been  sustained  through  the  de- 
fendanl'a  alleged  nealigence  In  not  having  ao- 
complltbed  the  cancelation  of  three  ceriificatea, 
each  for  five  shares  of  Its  capital  slock,  which 
bad  been  surrendered  for  transfer,  and  which 
the  plalotltf  aaserted  be  was  thereby  induced 
Io  receive  as  valid  certlBcates,  when,  in  fact, 
Ibey  no  longer  represented  slock,  but  were 
mere  vouchers  for  the  actBal  certificate!,  which 
had  been  issued  tn  their  stead. 

Four  old  cenlficatea,  including  the  three 
above  mentioned,  and  asoiher,,  also  for  five 
sbarea  of  tbe  defendant's  stock  (all  of  wUcb 
had  been  surrendered  for  transfer  and  a  new 
certificate  for  twenty  shares  issued  tberefor), 
were  taken  without  authority  tiom  the  d»- 
fendant's  sate  by  one  of  Its  employees,  who  la- 
duoed  the  plaintiff  to  tP'ke  Dim  a  penooal 
loan  00  ihe  certificates,  upon  tbe  representa- 
tion that  they  were  valid  outstanding  cetilfl' 
catee  and  were  bis  peraonal  property.  Tba 
loan  fell  due  and  was  unpaid,  and  the  defend- 

Mora.— As  to  tba  llabllltr  of  a  oorporatkm  fcr 
fraud  or  forgrery  bj  Its  affloers  Id  the  issue  of  iloek. 
see  ru-U  to  ftftb  Avenue  Bank  v.  Vorty-aeoond 
Street  *  O.  S.  P.  B-  Oo.  (N.  T.I  IB  I..  R.  A.  EH,  Sea 
alaotbe  caaeof  Jarvia  v.  Hanbatlab  BeaohOo.{ir- 
TJdnlcTTa. 


..CoeH^lc 


Hicw  Tube  Covar  or  Arruu. 


npon 

Be  Uwa  dIsooTered  upon  iiiquir}r  kt  ihe  de- 
fendant^* office  that  tbe  certlncatei  were  not 
valid,  but  were  mere  voncben  for  fceoulDe 
■tock  wblcb  bad  been  issued  upon 
render  of  UieH  old  ceritficatea  to  tlic  cc 

Memn.  WUUua  D.  OnthH*.  Cluhrlea 

SteeIe.aDdjBMaBW.B[oiik,forappelUal: 
Wbeie  recoveriei  have  beea  bad  for  stock 
fratiduleDlly  bsoed,  It  wm  put  npon  tbe 
ground  ibat  the  fraud  waa  commftled  by  the 
ageni  of  thanMnpaDT.aelu  official  re[)rewD(a- 
we.  Id  tbe  eourte  of  bia  employment 

Ftfth  AvMue  Bank  t.  Ate-ry  teeond  Street  A 
G.  A  F.  R  Q>.  1«7  N.  T.  281. 19  h.  R  A.  881; 
Manhattan  L^Itu.  Cb.  t.  Fort/t  '■  tnd  Btrtet  A 


Oo.  148  N.  T.  BW. 

Block  certltlcurcfl.  even  wben  indnmed  In 
blank,  are  not  itiktl;  negoltable  inslnimcntg. 

Tbe  only  ground  upoo  which  Ibe  litle  nf 
purchaser  In  good  fnitb  from  one  not  the  m 
owner  o(  Ebaree  bae  been  sustnined,  !■  thiit  of 
eatoppel,  tbe  theory  being  ttint  Ibe  real  owner. 
hBTing  clothed  anotber  with  tbe  apparent  In- 
dicia of  actual  owncrnbip.  la  ritupped  from 
deDjinfc  sucb  owDcrsblp  as  to  one  who  Id  rell 
ance  upon  auch  apparent  erldence  of  title,  bus 
In  good  fallb  parted  with  consideratloQ  forthe 
■tock. 

Cook,  Block  A  Siockbolden,  2ded.  $413; 
IteehanU^  Bank  v.  jV«b  rork  Alf.  H.  R.  Co.  18 
N.¥.  699:  IVwiMrT.  Barden.iO  N.T  886;  Ham- 
mmd  V.  Satiingt,  184  O,  !^.  401,  83  L.  ed,  960. 

A  bona  Sde  purcbaser  of  a  sioIcd  or  lost  cer- 
ttfcele  indorsed  In  blank  acquires  no  title  to  It. 

Cook.  Stock  A  Btockholdcrs.  2d  ed.  :^  3ti8: 
Andertan  t.  NiehoU.  23  N.  Y.  6IK):  WeO*  v. 
Umith,  7  Abb.  Pr.  261 ;  Bangm-  Klertrie  UglU  A 
P.O(>.Y.Itnliin»on,t2Fe6.Uep  630;  Biddle  w. 
Bat/ard,\SPa.  150;  Bantma  t.  Savage Min. Ob. 
64  Csl.  88S,  49  Am.  Bep.  705;    ■■ 


People  T.  Bank  tj^  Iftn-tA  America.  75  N.  T. 
647;  Biddle  v.  Bayard,  lypra;  Burton  v.  Hwit- 
ingtan,  21  Mich.  415,  4  Am.  Rep.  497;  Ced- 
iington  t.  Gitbert,  17  N.  Y.  489;  Siekln  y. 
Rickardmm.  28  Hun,  S59. 

Any  one  accepting  from  an  officer  of  a  cot- 
poratlon  notes  or  securities  of  sucb  corpor- 
BtiOQ,  in  a  transaction  which  Is  for  the  per- 
ronnl  benefit  of  such  officer,  Is  bound  to  make 
inquiry  sa  to  tbe  rfgbt  ot  tbe  officer  to  deal 
with  Buch  aecurltlea,  and  falUne  to  do  so,  be 
must  be  held  to  hare  known  all  that  such  In- 
quiry would  have  dlaclosed. 

WUton  V.  Metropolitan  Sln.B.Oo.  120  N.  Y. 
146;  Manhattan  L,  Int.  Oo,  v.  Forty-teeond 
Street  d  6.  8.  F.  S.  Of.  189  N.  Y.  146;  Bank  rf 
Jfew  York  Nat.  Bkg.  Amo.  t.  American  Do& 
A  T.  Oo.^  148  N.  YT  669;  Sttnmons  v.  London 
Joint-Stoek  Bank  [1B91]  1  Ch.  270;  Oentrai 
Bank  *.  Bammttl,  50  N.  Y.  168;  Jfnoru  t. 
Oitieen^  Jfat.  Bank,  ISFed.Bep,  141,  Affirmed 
111  n.  B.  166,  !fl  L.  ed.  885;  Veetwod  Bd.  of 
Bdu.  V.  Sinfon,  41  Ohio  SL  604;  Farringlon  v. 
81  L.  R.  A. 


South  Bottom  R.  Ot.  100  HaM.  406,  «  L.  B.  A. 

849;  am  T.  a.  f.  Jewu  Pia.  ct.  is4  Mm 

172,  18  L.  R  A.  198:  fiorranf  r.  fWilwf  4 
a  k  a>.  39  Pa.  164. 

There  can  be  no  eatoppd  a*  agafiirt  tlie  4»- 
fendant,  for  the  defendant  did  oo  act  whkk 
would  estop  it  from  aaaerii 
vouchers  which  had  berai  at 

Snak  T.  North  BrttM  Avtlratiuian  a.  1 
Hurlst.  A  0.  176. 

By-lawi  ate  made,  not  for  Iha  prouctloa  at 
tbe  public,  but  of  the  comnany,  ud  so  long  m 
reasonable  care  is  obaervea  by  the  contpany  h 
ttie  tranafer  and  csDcelalioDotslook,  Uia  qnto 
Immaieria]  to  the  public  whether  tv  aot  sock 
transfers  are  made  in  accordance  with  Ibe  tiy- 
laws,  becauae  tbe  public  doea  not  know  what 
tbe  by-lawa  are,  and  cannot  be  ssggmcd  vvei  la 
act  upon  tbefalthot  their  accurate  observance. 

Ftintr.  Piaree,mTSaBi.  OS.  M Am.  "DecWl; 
PritohaTtti  Caee,  L.  R.  8  Ch.  App.  »«;  ITard 
V.  Johnton,  96  IlL  216;  Bank  <ff  iivB  Ten*I[tL 
m-ff.  Aua.  V.  Ameriean  Dock  A  T.  Oa.  148  5. 
Y.  S59;  I^opU  T.  Bank  of  Jfortk  Amrriea.  » 
N   Y.  547. 

There  Is  no  evldenoe  of  negligeDoe  on  &• 
part  of  the  defendant. 

People  V.  Bank  oj  Hforth  AmerUa,  titpra; 
Wettwood  Bd.  of  Edu.  v.  Sinton,  41  Ohio  St. 
604;  MtTfkant/  Nat.Bankv.auHmtirtin.«i 
Qa.  7S7.  17  L.  R.  A.  822;  Bangor  Bleetnt 
Light  A  P.  Co.  v.  B/^ineun,  53  Fed.  Bep, 
62U;  Scoll  V.  National  Bank,  78  Pa.  471,  IS 
Am.  Rep.  711;  BiU  v.  C.  F.Jaeett  Pwb.  Co. 
164  Mass.  173,  IB  L.  R.  A.  198;  Patent  Sif,t) 
Gun  OoUon  Co.  v.  WUein,  49  L.  J.  C.  P.  S.  S. 
715;  Goodiein  v.  Ameriean  Nat.  Bank.  4S  Conn. 
650:  Maai  v.  Miuovri.  K.  A  T.  B.  Oo.  tS  S. 
Y.  238, 

The  defendant'a  nerlfgence  (if  any)  waa  not 
tbe  proximate  cause  of  the  plainlilTs  loaa. 

Wfltviood  Bd.  of  Edit.  T.  Sinton.  and  JMl  t. 
C.  F.  Jevett  Pub.  Oo.  tvpra;  Siean  v.  A'orth 
Brititli  .iuitralatian  Oo.  2  Hurlst.  &  C  175; 
Bink  of  Ireland  v.  Eean^  Charitie*.  5  H.  L. 
Cas,  8b»;  The  Staple  of  England  v.  Bank^ 
Fngland.  L,  B,  31  Q,  B.  Div.  160:  Arnold  v. 
C/uqvf  Rank,  L.  R.  1  C.  P.  Div.  578;  l£dmA 
V  Meliim.  63  N.  Y.  807;  Jaekion  v.  Vlditburf. 
8.  A  T.  B.  Co.  IS  Atb.  L.  J.  BS8. 

The    plalQliS    was   guilty  of   coDtiibatofy 

■gligence. 

We*tJBOodBd.ef  Sdv. -v.  Sinton.  AXOWo^ 
604:  liham  v.  Awt,  141  N.  Y.  100, 2S  L.  R.  A. 
90. 

Mettn.  H«aiT  D.  Hotehklaa  and 
WiUlam  S.  Haddox,  fortetpondent: 

Tbe  three  ceTli6cates  were  in  effect  nego- 
tiable securitles.and  they  are  good  to  the  bands 
of  a  purchaser  in  good  lattb  and  for  value. 

The  current  of  modern  authority  ahowa  that 
stock  certificates  indorsed  tn  blanlt  are  now  t« 
be  considered  aa  nemllable  inslruaaeota. 

Cook,  Block  A  Stockboldeta.  Sd  ed.  §  41S. 

It  Is  Far  more  easential  for  tlte  conTeaieDea 
and  aafely  of  tbe  commensal  public  that  atod 
certiflcatea  indorsed  In  blank  ahotild  have  full 
recognition  by  the  courta  ■■  negolinble  instra- 
meols,  than  e'liher  bills  of  lading  orwaieboDse 
receipts.  And  yet  these  latter  instraroeiits 
have  for  yeaia  by  statute  in  this  state  been  nc- 
ognlaed  aa  capable  at  least  of  bring  mad* 


Kxox  T.  Bdbk  HnsBi  AmBicAiM  Co. 
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B^otlable,  if  they  u«  MXtunped  t7  tboM  who 
iMoe  tbem. 

MeNHl  y.  TmtA  Nat.  Bank,  48  K.  T.  SSE, 
t  Am.  Rep.  Ul;  AmA  t.  Lathrpp,  93  K.  T. 
£86. 

All  iKgoiUble  lDitrument«  faave  UMulred 
thftt  ftttribnte  only  by  s  proons  of  eTotntfoD. 

28  Am.  A  Eng,  %oc.  Lew,  pt  601,  note  I; 
r  County  y.Haekef"  ""  "   - '"-"   "- 
_.   _.  ed.  64B:  MotKwe 
«185- 

Tbe  ftntboritlea  id  thta  aUte  Jiutlfj  tbii 
court,  at  tbia  Ume,  in  boldlne  tbat  sncb  a 
traoaferee  bas  all  tbe  rigbu  o!  a  holder  of 
tieKotlable  paper  under  almilar  drcumstanceB. 

Korlriff/lt  v.  Buffalo  GimmtTeial  Bank.  30 
Wend.  91;  Meehanic^  Bank  t.  Neui  York  A 
Jf.  H.  R.  Oo.  18  N.  T.  SW;  New  Fork  A  N. 
B.  B.  tjo.  T.  BeAvgler,  84  N.  Y.  80;  MeNea  f. 
Tenth  Jfat.  Bank,  rupra;  Leilth  v.  WtOt,  48 
W.  Y.  580;  Fifth  Avfnve  Bank  t.  Fortyteond 
StTtM  A  G.  B.  F.  S.  Co.  187  N  Y.  381,  IB  L. 
B-  A.  3S1;  Johntton  t.  Li^in,  108  U.  S.  800. 
26  L.  ed.  SSa. 

Tbe  best  text  wrfiera  admit  tbat  tbe  cunent 
of  roodcTD  authority  ia  la  line  ttllb  tbe  New 
Vork  CRBe«. 

Uorawetz,  Prlv.  Corp.  Sd  ed.  £  190;  Cook, 
Stock  ft  BtDckholdeis,  Sd  ed.  g  416. 

CertiQcates  of  Block  are  aBRtgnnble,  and  pan 
from  baiid  to  band  by  iodoreemeDt,  aa  billi  of 
«scbaoge  aod  promimory  ootea  pau,  and  hoM- 
era  of  such  ceMlflcates' are  prima  bde  pre- 
sumed to  be  tbe  bona  flde  owners  ibereof,  and 
•n  iDDDceot  porchaaei  tbereot  for  value  will 
bold  them  againat  tbe  true  owdbt,  where  the 
latter  has  placed  it  In  tbe  power  of  tbe  asaignor 
to  perpetrate  a  fraud  upon  tbe  iuaocent 
asaignee. 

Sum- 
S38:  P 

Wall.  868.  M  L.  ed.  ITS;  FraU  y.  TOt(18TD 
S8  N.  J.  Bq.  488;  Rumbaa  w.  MetropcUtan 
Bank,  L.  R.  3  Q.  B.  Dir.  1B4. 


■e  certlflcatea. 

Nets  York  AN.  R.  R.  Oo.  v.  BehmiUr,  84  N. 
Y.  80:  Cleveland  A  M.  B.  Co.  v.  AjiWna,  85 
Obio  Si.  488;  Laary  t.  Oomm^reial  A  F. 
Sank,  Tauey.  SIO;  Oh«w  v.  Bank  of  Baltimore, 
14  Hd.  800;  Bootevat  t.  Land  A  B.  Imp, 
Oo.  11  HiBC.  095. 

That  which  nerer  bappeoed  iMfore,  and 
vhlch  in  Iti  character  is  Bach  as  not  to  natur- 
ally occur  to  prudent  men  to  guard  sgaiuet  Ita 
faappealDg  at  all,  caoDOt,  wbeo  iu  the  course 
of  yeara  It  does  hMppen.  furnisb  good  ground 
for  a  charge  of  negligence  In  not  foreaeetug  ita 
poeaible  bappenlng  and  guarding  againat  tliat 
remote  conllDgericy. 

i/uMeU  T.  Yoaktn,  104  N.  Y.  489,  56  Am. 
Rep.  033:  Q^mn  t.  iMateon  A  B.  Caitai  Co. 
«5  Vi.  318. 

Defendant  !•  estopped  from  deDving  Ita  Ua- 
W%. 

Ilolbrook  V.  JVou  Jertey  Zine  Co.  67  N.  Y. 
61fi;  Titu»  ».  Great  Weitern  Turnp.  Oo.  81  N. 
T,  237;  Brvff  t.  Mali.  86  N.  YT  200;  Fiph 
Aieniu  Bank  t,  Forty-teeond  Strtet  A  G.  8. 
F.  B.  Co.  187  N.  T.  281,  19  L.  R,  A.  831. 

Defendant's  offlcera,  whose  duty  it  waa  to 
see  lo  it  that  tbe  cerliflcatea  in  question  were 
St  I^  a  A. 


"canceled,"  wholly  omitted  (i    ^ 

dut7,  txu  relied  upon  Jnrgena  to  aea  tbat  tt 
was  done.  Becauae  of  tbis  act  on  tbe  part  of 
ibe  defendant's  officer*,  and  beciiue  of  the 
tniat  reposed  by  tbem  in  Jurgena,  he  was  en- 
abled to  keep  in  force  the  "  continuing  affirm- 
ation "  tbat  tbe  persons  named  In  and  wbo  bad 
indorsed  those  certifloatea  in  blank  were  tbe 
owners  of  stock  as  tbereln  aei  foiib. 

The  defendant'a  negligence  waa  tba  proxi- 
mate cause  of  tbe  loaa. 

Bo&rook  T.  Nets  Jermy  Zino  Oo.  wupra;  Bank 
of  Batatia  r.  Nat  York,  L.  S.  AW.B.  Oo. 
106  N.  Y.  109,  W  Am.  Rep.  440;  Btr^  t. 
Vfie»apeaka  Bank,  51  Hd.  Nl,  84  Am.  Rep. 
82fi. 

When  several  proximate  causes  contribute  to 
an  acddent,  and  each  is  an  efficient  cause, 
without  the  operation  of  which  the  acdilent 
would  not  have  happened,  It  may  be  attributed 
to  all  or  any  of  tbe  cauaes;  but  it  cannot  be 
Bttribated  to  a  cause  unleas,  without  its  opera- 
tion, tbe  accident  conld  not  bave  happened. 

Bine  t.  Oohoei.Tl  N.  Y.  88,  88  Am.  Rep. 
574;  Ohrgotl  v.  Stw  York,  H  N.  Y.  288.  48 
Am,  Rep.  022;  Wttl  y'.  Ward,  77  Iowa,  838; 
MeOahiU  t.  Kipp,  2  B.  D.  SmUb,  418;  Vnn 
Boutm  7.  Fteitehman,  1  Hiac.  134,  Affirming 
142  N.  Y.  624. 

Although  in  a  legal  aenae  tbne  uncanceled 
certificates  were,  after  tbelr  surrender,  relatned 
by  defendant  in  its  own  poaseasloti,  aa  matter 
of  fact  they  were  in  tbe  custody  of  Jur^na, 
and  it  is  only  required  that  be  abould  appro- 
priate them  to  bis  own  nae  to  make  them  effi- 
cient Instrumenta  of  Injury  to  others. 

Thta  act  was  one  to  be  reasonably  antlolpaled, 
and  waa  the  "natural    and    probable  conae- 

Snence"  of  defendant's  act  in  leaving  the  cer- 
Qcatea  uccaoceled  and  under  Jurgen's  con- 
trot. 

loaery  *.  Mankattan  B.  Oo.U  S,  Y.  168, 
53  Am.  Rep.  18;  Smtn  r.  Nortk  Brititk 
Avetralatian  Oo.  S  Hurlat.  A  O.  175. 

In  all  caaea  tn  whlcb  any  person  undertakes 
the  performance  of  an  act  which,  if  not  done 
with  care,  may  Involve  loes  or  tnjaiy  to  one  or 
more  penons  known  or  unknown,  tbe  law  ipta 
faeto  impose*  aa  a  public  duty  the  obligation  to 
nae  due  care. 

Thoma»  V.  Winehtit«r.  6  N.  Y.  897,  07  Am. 
Dec.  466:  Smith.  Neit.  90  rfaej./  WhartNeg. 
eg  868  ef  ««. ;  Fan  WinkU  v.  American  Bteam 
BoOer  Co.  63  N.  J.  L.  240;  Mffh  Avenve  Bank 
V.  FbrCji-ieeond  Street  AG.B.  F.B.Co.  187  N. 
Y.  243.  19  L.  R  A.  881. 

In  cases  coming  wltbin  tblB  mle  no  privity 
ia  necessary  between  the  parlies. 

Broom,  Com.  Law,  4th  ed.  678  it  ttq. 

Jurftens  was  defendant's  agent  to  cancel  and 
defendant  is  liable  for  his  acta, 

MeNeil  t.  Tenth  Nat.  Bank,  46  N.  Y.  880, 
7  Am.  Rep.  841;  People  r.  Bank  of  North 
Ameriea,  75  N.  Y.  547. 

No  actual  notice  lo  plaintiff  of  any  invalidity 
of  Uie  stock  is  shown. 

Plaintiff  was  not  bound  to  preientthe  certlf- 
Icatea  to  the  company  for  venflcatlon. 

lOam  V.  Poet,  141  N.  Y.  100.  98  L.  R.  A.  90. 

The  doctrine  of  constructive  notice  does  not 

fieybeC  v.  National  Ourrenfg  Bank,  64  N.  T. 
288,  18  Am.  Itep.  088. 
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Erea  groM  DeKllftence  on  tbe  part  at  Uw 

eurrbaaer  or  pledgee  for  value  will  not  defeat 
is  ilUe.  It  la  a  queailon  aimply  of  bis  good 
fairb. 

BirdMU  T.  RvueU,  30  N.  Y.  2S0-,  Welch  t. 
f-'age.  47  N.  Y.  148,  7  Am.  Bep.  4ii:  Maget  t. 
Lodger,  34  N.  Y.  347,  90  Am.  Dec.  6B1;  BO- 
moat  Braaeh  of  State  hank  ».  Hoge,  86  N.  Y. 
85. 

Of  course  a  detect  on  Ifae  tnce  of  tbe  laBtru- 
lut^ul  would  be  of  itself  notice  to  sucb  a  bujcr, 
but  Qutblnfc  liMS  IbiiQ  proof  of  knowledge  of 
such  facts  and  circumBlauces  (i.  e..  ta  abow 
-tbe  invalidity)  "can  meet  tbe  eiigenciea  of 
■Dcb  adefcDBe." 

Ooodmaa  v.  aCmtrndi,  61  U.  S.  20  How.  i<48. 
16  L.  fd.  984;  Bnnk  of  Pilltburg  v.  JVml.  S3 
U.  S.  23  How.  96,  16  L.  ed.  323;  ifi/rroy  v. 
Lantner.  69  U.  S.  2  Wall.  UO.  17  L.  ed.  837. 

Tbe  doctrine  of  notice,  eitber  actual  or  con- 
■Irnetlve.  baa  do  poeaible  application  to  ordi 
nar;  salpR  of  peraonal  propertj,  Bucb  aa  chattels 
aod  meicbandlae. 

Parker  v.  Conntr.  03  N.  Y.  118.  45  Am. 
Rep.  178;  Buth  v.  BiAerU.  Ill  N.  Y.  "' 
wilde  V.  ffiAion,  1  B.  L.  Gas.  60S. 

Andrews,  Cb.  J.,  delivered  tbe  oplaton  of 
tbe  cntirt: 

Tbe  rigtd  rale  of  the  commoo  law  wbtch 
probibileii  ibe  asaigomtDtof  cboaes  Id  action 
waa,  In  England,  at  an  earlv  day,  relaxt^  to 
■ome  extecl  to  conform  lo  tbeusagraof  mer- 
cbanis  and  tbe  neceesiiiea  of  commerce,  and  at 
lengtb  bv  tbe  aid  of  siatutea  and  Judicial  de- 
dsiona,  bllli  of  exchnoge  and  promissory  noiea 
were  completely  taken  oat  ot  ilaiDflueDce,  and 
tbej  came  tohavediatlot^  attHbuteaandquall- 
tiea  not  pertaining  to  any  other  form  of  con- 
tract. Tbey  were  not  only  made  iTaDsfenible 
by  delivery  and  suable  In  the  name  of  tbe  trans- 
feree, but,  contrary  to  tne  ^neral  rtile  of  tbe 
common  law,  "honest  acquiairion,"  for  »Blue 
was  held  to  give  lo  tbe  transferee  a  new  and 
,  original  title,  wholly  independeDt  of  that  of 
the  prior  holder  ana  subject  to  no  infirmity 
which  adected'ihe  paper  in  bis  handa.  The 
real  owner,  who  had  been  despoiled  of  ibe 
pnper  by  robbery  or  theft,  or  wLo  had  lost  it 
without  negllgcnoe,  was  concluded  from  re- 
claiming it,  and  the  maker,  attbougb  be  bad 
been  deftvuded  Into  ezeculing  It,  could  not  be 
beard  lo  alleire  the  fraud  as  a  defease  agaiast 
a  bona  flde  bolder.  And  tbe  tratisferee,  al- 
though he  may  have  been  ueglTgent  In  taking 
It  and  omitted  precautioos  wUlcb  a  prudent 
man  would  have  taken,  nevertheless,  unless  be 
acted  mala  fide,  his  title,  according  to  tbe  doc- 
Irine  now  settled,  will  prevail.  Tbe<e  familiar 
but  arbitrary  principles  applicable  to  com- 
mercial paper,  orliflnatlng  In  enmmerdal  pol- 
icy, the  rncouiagement  of  trade,  the  conven- 
ience of  having  some  represenlallve  of  money 
readily  convertible  and  commanding  confi- 
dence, while  the;  operate  In  many  caaes  with 
t^at  severity  upon  the  rights  of  innocent  per- 
•ona,  bave  contributed  greatly  to  slltniilate 
commerce  and  advance  the  prosperity  of  states. 
The  principles  applicable  to  negotiable  paper 
bave  been  extended  lo  embrace  public  deben- 
tures payable  to  bearer,  und  bonds  of  corpora- 1 
lions,  and  some  of  the  IncidenLs  of  negotiabll- 1 
ity  have  either  by  custom  or'ilalute  been  I 
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applied  to  ioMrumenla  not  •trictltr  MgotUia. 
Certificate*  of  slock  in  boalnMs  Ganun- 
tioBS  are  embraced  in  tbe  claaa  last  bcb- 
tioned.  They  nre  not  negotiable  in  f<  rm,  the; 
lepreaent  no  debt  and  are  not  eecutities  for 
money.  But  tbe  courts  of  thta  counti;,  in  vie* 
of  tbe  extensive  dealing  In  certiflcateaof  shans 
ic  corporate  enterprisea,  and  tbe  lolereat  IxMk 
of  the  public  aod  of  the  corporation  wbici 
issues  tbem,  in  making  them  readily  ttansfer- 
ahle  and  convertible,  bave  given  to  ihem  soae 
of  the  elements  of  negotiaDility.  Tbe  owntt 
of  absres  may  transfer  his  title  by  delivery  at 
the  certiQcale  witb  a  blank  power  of  aitomn 
indorsed  thereon  signed  t^  tbe  owner  of  the 
shares  named  In  tbe  certiQcate.  Such  a  de- 
livery transfers  the  legal  title  to  the  sbarea  ■ 
between  tbe  parties  to  ibe  iranster,  and  oot  i 
mere  equiuble  right.  lleNtti  t.  Tenth  A'tii. 
Bank.  «  N.  T.  826,  7  Am.  Rep.  841.  Tte 
transferee  fo  good  faith  and  lor  vniue  boldi 
bis  title  free  from  latent  equities  between  prior 
parties  In  the  line  of  CransmiBsion.  Under  the 
doctrine  of  implied  agency  and  the  appUcaliM 
of  the  principle  of  estoppel  to  tbe  situation,  tbt 
true  owner  la  in  many  cases  precluded  fros 
assenlnff  his  title.  The  case  of  McNea  v. 
TinOi  Sal.  Bank  is  a  leading  cue  on  tbe 
subject,  and  marks  the  limit  to  which  ibe 
court  has  hllberto  gone  In  aubordinaiinc  tlw 
rights  of  tbe  true  owner  of  a  stock  certlflcaie 
to  tbe  title  of  a  transferee  derived  atKler  om 
who,  being  In  possession  of  the  certiUcale  br 
the  consent  of  tbe  true  owner,  haa  transfwrcd 
it  lo  fraud  of  bis  rights.  That  case  bolda  that 
an  agent  to  whom  the  owner  baa  delivered  a 
certificate  of  stock  duly  Indnraed  far  tnosfa, 
with  a  limited  power  of  dispodiioD  for  asperial 
purpose,  may  bind  the  title  thereto  aa  against 
Ibe  true  owner  by  transferring  It  to  a  bona 
flde  transferee  who  has  no  notice  of  Uie  limi- 
tations of  the  agent's  anthorlty,  althoujcb  tbe 
transfer  waa  made  for  an  unauthorized  parpoae 
and  with  Ibe  Intention  on  tbe  part  of  llie  afeni 
to  commit  a  fraud  upon  hb  prindpel.  Thecer 
tificates  there  in  question  were  pledeed  by  tbe 
Ith  brokers  to  secure  advancs,  bavin* 
Indorsed  tbereon  In  form  an  unconditiooal 
power  of  attorney  to  make  all  necesaary  tTBii» 
fera,  but  with  a  limited  authorilv  to  iiae  the 
power  only  when  neceesarr  to  m^e  Ibe  pledge 
available.  Tbe  brokers.  In  violation  of  tbeir 
dutv.  pledged  the  shares  for  a  large  aam  for 
their  own  purposes,  and  the  controversy  was 
between  tbe  original  owner  and  tbe  pledgets 
of  Ibe  brokera.  It  was  decided  that,  underibe 
clrcumstanres  disclosed,  Ibe  original  owner, 
having  placed  the  certificates  in  tbe  bandi  of 
the  brokers  with  power  of  dispoeltion.  w«i  es- 
topped as  against  the  pledgeea  In  good  bitk 
and  for  value,  from  denying  their  auibority  to 
transfrr,  upon  the  principle  that  the  owner 
itioiild  rather  suffer  for  his  misplaced  confi- 
dence in  the  brokers  than  thoae  who  dealt  with 
tbem  on  the  strength  of  an  apparent  autbnriiv. 
In  the  well  known  case  of  Ant  York  A  Jf.  H. 
R.  Co.  V.  Se^uvter,  84  N.  Y.  90.  tbe  Mmc 
.  Inciple  of  Implied  agency  was  applied  to 
charge  the  corporation  with  lIslHlily  in  dam- 
ages for  spurious  slock  Issued  by  Scbuylei. 
the  president  and  transfer  agent  of  the  com- 
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to  Bsteod  the  qnalltlra  of  negotiabllltT  of  stock 
csettlflcales  beyond  the  llmiU  uieDifoDed  ■nd 
clolbe  tbem  wllb  tbe  wme  chsracler  of  com- 
jdete  neicollBbitUr  as  stuches  to  commercial 
paper,  loaa  tomaaeatraDsrer  to  a  purchaser  In 
good  faitb,  toi  value.  cquiTalent  U>  actual  title, 
sllbongh  there  was  no  ageocj  In  the  txanaferrer, 
and  ibe  cerllQcate  had  been  lost  without  ilie 
fault  nf  tbe  true  owLer  or  had  been  obtained 
liy  theft  or  roliberj.  But  the  courts  have  re- 
fused to  accede  to  this  TJen,  and  we  have 
fouod  DO  case  enOtled  lobe  regarded  as  au- 
thority which  denies  to  the  owner  of  a  stock 
certificak  which  has  been  lost  without  his 
negligence,  or  Btolen>  the  rigbt  to  reclaim  it 
from  the  handsof  sny  person  In  whose  possess- 
ion it  subsequenrl;  comes,  alibotiKh  Ibe  holder 
may  tasve  Iskcd  It  Id  ftood  falib  and  for  value. 
The  preciK  quesiion  hsi  not  often  been  pre- 
eented  to  the  conrts,  (or  tbe  reason  probably 
that  thuy  have  wliii  great  uniformity  held  that 
stock  certiflcales  were  not  negoiinble  iostni' 
menta  in  the  broHd  meaning  of  (bst  phrase, 
but,  whenever  the  qnesllon  has  arisen,  it  has 
been  held  that  (be  title  ot  the  true  owner  of  a 
lOBt  or  stolen  certificaie  maybe  aasenedafminil 
any  one  subseqiienlly  obtaioingits  possession, 
although  the  bolder  may  be  a  bona  fide  pur- 
chaser (Jnrfffwn  V.  Me/toltu,  28  N.  T.  600: 
Baitffor  Eieetrie  I.ioht  A  P-  Co.  v.  Sobinion.  63 
Fed.  Rep.  GBO;  Biddlev.  Bayard.  IS  Pa.  ISOj 
BantotH  v.  SoBoet  Min.  On.  64  Cal.  888, 40  Am. 
Rep.  705.  See  d/iavi  v.  MerchantJ  Hat.  Bank. 
101  D.  S.  CI67.  2S  L.  ed.  803).  It  may  be  ob- 
served that  the  elaborate  opinion  of  Judge 
Rapallo  in  MeNeU  v.  Tenth  Sat.  Bank,  (o 
ahow  that  the  |ilalniiff  in  that  case  was  estopped 
from  asserting  hia  title  on  the  ground  ol  im- 
plied agency,  was  quite  unnecessary  it  a  trans- 
fer of  a  slock  certlflcMe  indorsed  in  blank  lo  a 
bona  fide  bolder  conferred  a  title  aeagainst  the 
Irue  owner,  irreapeclive  of  the  fact  whether  he 
voluntarily  parted  with  tbe  possesdon  or  was 
deprived  of  it  by  felony  or  fraud.  It  Is  plain, 
we  think,  that  the  argument  in  support  of  the 
Judgment  in  Ibis  case,  based  on  Ihe  complete 
negotiability  ot  stock  cert  tlcates,  is  not  sup- 
poned  by.  but  Is  contrary  to,  the  deciHlooa.  If 
public  policy  requires  that  a  further  advance 
should  be  made  in  more  complt'tely  assimilat- 
ing tbem  to  commercial  paper  In  tbe  qualities 
'of  negollaliilltv,  the  tegialature.  and  not  '' - 
courts,  should  Bo  declare.  Under  tbe  law 
has  birherlo  prevailed  there  doea  not  seei 
have  been  any  aerious  hindrance  in  dealing 
with  property  Of  Ihls  ctaaracler.  It  may,  per- 
haps, be  doubted,  taking  into  consideration  tbe 
inleresta  of  investors  as  well  as  dealers, 
whelher-lt  would  be  wise  to  remove  lh« 
proiection  which  the  true  owner  of  a  slock 
certificate  now  baa  agalnat  accident,  theft 
or  robbery.  The  syalem  of  regialry  of  nego- 
tiable twnds,  which  prevails  to  a  considerable 
extent,  authorized  by  stalutea  of  some  of  the 
alates,  and  ot  the  United  Blatc,  seems  19 indi- 
cete  a  tendency  to  restrict  raiber  than  to  ez 
tend  tbe  range  of  negotiable  Instrurnenis. 

Nor,  In  our  opiainn,  can  the  Judgment  below 
be  sualnined  upon  any  principle  of  agency  in 
Jureens,  expresa  or  implied,  to  issue  the  'sur- 
rendered een  idea  tea,  wblcb,  on  tbe  insueoftbe 
new  cerllflcales  <o  Siebrecht,  berame 
vouchers  in  poaaeaaion  ot  the  company. 
8]  L.  a  A. 


can  be  aaid  that  the  direction  of  tba  president 
to  Jurgens  tocancel  tbe  certtflcales  made  him 
tbe  agei3t  of  the  company  for  that  purpoae.  It 
waa  an  authnrit;  lo  destroy  and  not  to  use. 
Ills  act  In  abelracllng  them  from  the  safe  and 
uttering  tbem  as  valid  ceniflcalea  had  no  re- 
lation to  the  authority  conferred.  It  waa  not 
act  ot  the  aame  kind  aa  that  which  he  waa 
:liOTlzed  to  perform.  He  hod  no  apparent 
auibority  to  issue  tbem  as  genuine  certificales, 
because  bebadnoautboriiy  to  issue ceriiHca tea 
for  any  purpose,  and  what  be  dtd  was,  as  waa 
said  In  Manhattan  L.  In*.  Co.  t.  Fortvateoni 
StTMt  A  O.  f>.  F.R.  Co.  189  JI  T.  146,  "a 
ilful  and  mminal  act,  perpetrnted  for  prl- 
ate  gain  and  not  connected  with  Ibe  exercise 
of  any  otUcial  authority  or  semblance  of  an- 
tbority  which  be  possessed  aa  the  delendant's 
SDent."  Tbe  certiticaiea  were,  at  all  times 
aftertbeir  surrender  and  before  they  were  ab- 
Biraeied  by  Jurgens  frotn  tbe  safe  of  the  d»- 
fendant.  In  the  legal  poaseiwlon  ot  Ihe  com- 
pany. The  company  neverplaced  them  In  the 
po>Kee3ioD  ot  Jurgens  or  invested  him  with  tbe 
indicia  of  ownership.  He  had  access  to  tbe 
safe  as  tbe  mere  servant  of  the  defendant. 
The  doctrine  of  implied  agency  la,  we  think, 
wholly  inapplicable  to  the  drcumstances  of 
thiscaae. 

Wo  come,  therefore,  to  consider  the  ground 
upon  which  the  learned  referee  placed  bit 
judgment  against  the  defendant,  mi.:  tbe 
negligence  of  thr>  company.  The  claim  of 
liabilTlT  of  thedeiendamon  Ihe  ground  of  neg- 
ligence la  based  on  the  fa<H  that  iu  vlolatlnn  of 
Its  by-laws  it  permilled  tbe  surrendered  cei- 
tifiratee  to  remain  uncanceled  in  lis  safe,  to 
which  Jurgen'  had  access,  and  thereby  eoabled 
him  to  conoi..  ihe  fraud,  and  upon  the  fur- 
ther allegation  that  the  company  neglected  to 
exercise  a  proper  auperviaioo  over  its  buainess 
and  the  conduct  of  its  employees,  and  commit- 
led  to  Jurgens  Ihe  management  of  ila  RtTaira 
without  special  inquiry  into  the  manner  In 
which  he  di-^charged  his  dntiea.  We  arc  of 
opinion  thai  tbe  company  was  not  chargeable 
with  any  nesliirence  wblchgivesa  rtfihi  nf  ac- 
tion for  tbe  injury  caiiaed  (btha  plaintiff  by 
tbe  fraudulent  use  by  Jurgens  of  Ihe  surren- 
dered certificates.  The  inrrendered  certiQcatea 
placed  by  ibe  company  in  its  safe  In  iia 


'ity  to  commit  tbe  crime  of  which  be 
was  guilty,  in  abstracting  and  uttering  tbem 
aa  valid.  But  it  ia  not  Irue,  as  a  general  rule, 
that  a  man  mny  not  iolnist  his  property  lo  Ihe 
custody  of  his  derranl,  except  at  tbe  peril  of 
losing  bis  title  theretolf  theaervactatenla  and 
diapnaeB  of  it  io  another.  There  must  be 
something  more  than  Ibe  mere  intrusiing  lo  a 
servant  of  the  custody  of  a  chattel  and  tbe 
consequent  opportunity  for  theft,  in  order  to 

Crecludeihe  masterfromreclsiminglt,  if  stolen 
y  the  servant  and  sold  to  another.  Rapallo, 
J.,  in  Mrligil  v.  Tenth  JfaL  Bank.  46  N. 
T.  829.  Tbe  rule  declared  by  Ashhursl,  J., 
In  lickborroa  »,  Matan,  B  T.  ft.  70,  frequently 
quoted.lbat  "wherever  one  of  two  innoceni  per- 
Bona  must  sufter  by  tbe  acts  of  a  third  be  who 
baa  enabled  such  third  person  to  occasion  tbe 
loss  must  sii<il>itn  it,"hn)i  nnapiilica'ion  tosuch 
a  caae.    The  cast  In  which  tbe  rule  waa  stated 
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rtersccoTdliigloihelaw  tnetcbutt  lo  tnni- 
them  by  lodonemeDt  ottbe  Mil,  and  it  was 
beldtfaatMaKBtnata  tranafene  to  good  faith 
for  value,  tbe  T)gbt  of  itoppwe  i»  IranHtu 
waa  loat.  It  was  a  case  whera  ue  veodor  had 
by  bl«  afflrmsiiTC  act  enabled  tbe  bolder  lo 
commit  a  fraud  upon  hla  rigliti,  aod  it  wai 
Jnatlf  beld  tbat  be  sbould  bear  tbe  Ion  ralhei 
Ibaa  the  faiioceDt  porcboser.  The  faroiUar 
■tatemcDt  of  Itfid  Holt,  la  Hem  v.  SieboU,  1 
Gblk.  iSH,  "  for  ieelne  wmebodj  mnBt  be  a 
loaer  by  Uila  deceit,  It  la  more  reason  that  he 
tbalemplojH  and  piiiaft  tniat  and  confidence 
Id  tbe  deceiver  should  be  a  loser  than  a  atraBg- 
er," — was  made  in  a  case  where  the  question 
waa  whether  a  merchant  was  liable  for  the  de< 
celt  of  hia  factor  In  tbe  sale  of  goods  repre- 
aenled  to  be  of  one  quality  when  tbe;  were 
of  anolber.  Tbe  principle  annouDced  by  Lord 
Holt  has  been  frequently  applied  to  such  and 
atmllar cases.  But  ibeemployment  of  aaer*- 
ant  to  whom  Is  intnuled  tbe  maater'B  property, 
with  no  power  of  dlapoaltlan,  la  not  alone  such 
■  putting  of  tmat  and  confidence  in  the  serv- 
ant by  tbe  master  as  to  enable  the  latter  by  hia 
wronffful  act  todefeat  Ibe  maater's  title.  Tbe 
rule  which  would  convert  the  mere  employ- 
ment of  a  servant  Into  an  authority  in  him,  as 
to  third  personi,  lo  sell  or  dispose  of  bis  mas- 
ter's goods  Intrusted  to  blm  for  aafe  keeping, 
would  be  highly  dangerous  and  has  no  sanc- 
tion Id  tbe  ujodged  cases. 

It  remalDB  to  consider  whether  there  were 
any  special  drcumitances  In  Ibis  case  which 
take  it  out  of  tbe  general  rnle  adverted  to.  -Tur- 
gena  bad  beeo  iu  the  employmenl  of  tbe  de- 
leDdont  for  several  years  prior  to  ihe  transac- 
tion In  gueation  and  nothing  had  come  to  (be 
knowledge  ottbe  defendant  which  raised  doubt 
«■  lo  his  honesty  and  falthfulneafl.  The  facta 
found  by  tbe  referee  show  that  the  defendant 
lepoaed  confidence  In  hia  Integrity,  and,  so 
far  aa  appeara,  the  abstraction  and  uttering 
of  the  aorrendered  ceriiflcates  was  bis 
first  act  of  malversation  daring  bis  employ- 
ment. Hia  power  in  reapect  to  the  iasning  of 
certlflcatea  on  tbe  tntoafer  of  slock  was  clerical 
only.  Id  case  of  ttanafer,  be  was  accustomed 
to  cancel  tbe  surrendered  certificates  and  paste 
them  in  the  certificate  book,  prepare  Ihe  new 
certifiote  and  impress  the  company's  seel 
thereon,  and  Ihen  procnre  tbe  president  of  tbe 
company  to  sign  It.  In  every  case  prior  to  the 
one  In  question,  the  president  signed  tbe  new 
certificate  only,  when  tbe  surrendered  oerUfi- 
cate  was  pieaeoted  to  him  by  Jurgens,  canceled, 
togelberwlth  thenew certificate.  Tberewasa 
depsrlure  from  thai  practice  in  the  single  In- 
stance in  question  under  tbe  special  circnm* 
■tancea  found  by  tbereteree.  The  president  of 
tbe  oompauy  knew  when  he  signed  ibe  new 
eertlflcMe  that  the  old  certificates  bad  been  sur- 
rendered and  were  then  in  posseasloD  of  tbe  com- 
pany, because  be  had  himself  placed  them  In 
the  safe,  and  Ibe  fraud  of  Jurgens  was  made 
possible  because  Ihe  president  relied  upon  Jur- 
gens to  cancel  tbe  surrendered  ceillflcates  ss  he 
bad  directed  him.  Itiaurgedlbnt  the  Improper 
use  made  of  the  certificates  mlgbi  reasonably 
Rl  L.  R  A. 


in  the  safe  of  tbe  company  In  his  care  n 
celed.  In  other  words,  the  claim  ia  that  tbe 
company  ought  to  bare  antUpaied  thstJnrgcBS 
mlgbt  Gominit  tbe  crimes  ot  foroery  and  lar- 
ceny, and  put  tbe  cwUficalea  on  m  maitet  if 
tbey  were  left  uncanceled  under  bta  oontmL 
WedonotasnenttotblsBuggeallon,  If tbecom- 
panyknew  that  Jurgens  waa  dtabonal,  or  bad 
reason  to  suspect  bii  boneaty,  a  difTErenl  qnea- 
tfon  would  be  presented.  But  ft  ts  not  geoenUy 
en  omission  of  ordinary  prudence  that  an  em- 
ployer deals  with  his  employees  on  the  a^nmp- 
tlon  that  those  who  have  bitberto  tmn  falibfnl 
Id  the  performance  of  their  duties  will  coDtinnc 
BO  to  M,  or  because  be  does  iMt  anUcipAte  and 
provide  against  tbe  possibility  of  Cta^crinunal 
acta.  Breachea  of  trust  and  confidence  unfor- 
tunately are  not  infreqnent  But  honea^  la 
nevertheless,  we  believe,  tbe  general  role  tf 
human  conduct,  and  one  may  todalge  in  ttda 
faith  in  human  nature  and  trust  tnoae  wbo 
have  proved  themselves  worthy  of  It  without 
Bublecting  himself  to  a  cbarge  of  nwligence  if 
it  should  lum  out  that  tbey  afterwa^  yielded 
to  temptation  and  >iged  their  poaiUon  lo  tbe  in- 
juiy  of  others.  "It  is  one  thing  ta  say  that  a 
man  aball  be  answerable  for  aocb  hnioediate 
consequences  of  his  acta  as  a  reasonable  man 
might  well  foreoeesnd  dread,  and  would  there- 
fore shun.  But  it  is  anolber  end  very  dUTcreDt 
proposition  to  maintain  that  a  man  shall  for- 
feit hifl  property  because  be  has  done  an  act 
wbicb  will  not  be  periloua  nnleas  others  are 
gulllv  of  misconduct  which  that  set  doea  not 
cau^>^"  Williams,  J.,  Atpnrts  Amn.  7  C- B. 
N.  ^.  U7.  See  also  Bramwell,  L.  J..B»tnti^t 
■f.  Bennett.  L.  R.  8  Q.  B.  Div.  530. 

Tbe  fact  that  In  tba  particular  Instance  tbe 
defendant  did  not  obsu've  tbe  by-law,  asd  is- 
sued Ihe  new  certificate  withoni  tbe  actual 
cxticelatlon  ot  tbe  surrendered  certificates,  waa 
not,  we  think,  ss  to  the  plaintiff,  acttonable 
negligence.  It  nuT  be  admitted  that  a  boal- 
ness  corporation  is  bound  to  exerdae  reason- 
able care  in  respecl  to  tbe  transfer  of  its  sbaro. 
The  defendant  bad  adopted  the  usual  precaa- 
tions.  and  li*  by-lswa  required  that  tnnsfen 
should  be  made  only  OD  tbe  surtender  and 
cancelation  of  outatanding  certificates,  llie 
certificates  on  their  fscs  carried  an  aaanrance 
by  tbe  company  that  tlw  shares  innsented  - 
bad  not  been  transferred  on  tbe  hooka  of  tbe 
companv.  while  the  original  cerliflcates  wen 
outstanding.  There  was  no  represBOtation  oa 
the  face  of  tbe  certtflcaies  that  Burrsiderad 
sbsres  would  be  actually  canceled  by  tbe  com- 
pany. Tbe  company,  however,  had  by  tbe 
by-law  provided  that  this  should  be  done,  aad 
it  is  said,  and  It  la  undoubtedly  true,  that  tbis 
regulation  was  iu  conformity  to  the  usual  prac- 
tice of  stock  corporations.    By-laws  an  pri- 


irilyfor  the  protection  of  the  corporatioo  en- 
acting them  and  Its  stockholders.    Tlw  n 
ttou  that  transfers  sball  only  be  n 


books  on  surrender  of  the  ontxtandlng  cer- 
tificates Is  essential  as  well  for  the  protectioB 
of  Ibe  company  as  the  dealers  in  tbe  stock. 
Tbe  regulanon  for  actual  cancelation  of  sur- 
rendered certtficaiea  isa  still  fnnber  protection. 
Bui  can  It  be  justly  said  that  ibis  latter  regu- 
lation was  BO  obligatory  on  the  company  that 
a  single  departure  therefrom  under  special  end 
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pBcntlar  ciTcanutancM  whldt  gave  an  oppoT- 
tnallf  foi  Jur^Ds'  crime,  wslu  to  tbe  pJftia- 
tU.  ictlonible  aeglljceDceT  We  tblnk  It  wu 
not  To  coDBtltuie  actfonkble  negligence  there 
■mut  not  odIj  be  a  vlalBtlon  of  dalj  ow<d;c  by 
one  to  nnotlier  or  to  tbe  pubHc,  but  tbe  to  jurj 
mult  be  Ibe  nuanl  coDtequence  of  tbe  allege 
DE^tigent  act  or  one  whtcb  might  reuonaldy 
bave  bees  antldpated.  Parke,  B.,  in  Bank  of 
Inland  r.  Btanit  Charilki,  G  H.  L.  Cat.  SIB 
wbere  Itwaa  claimed  a  corporaUon  vras  bonna 
bj  the  frBuduIent  afflztng  by  its  Kcrelar;  of 
the  seal  of  tbe  corporation  in  bte  ciuiorly,  to  a 

Kver  of  attomej  to  transfer  Its  funda  in  tbe 
□k  of  Ireland,  nate«  the  trae  ground  of  ac- 
tionable negligence  tn  sach  a  oae.  Speaking 
for  the  Judgea,  be  aaja:  Tbe;  ate  all  <4  opln- 
ion  "  that  UiB  negligence  wblch  would  deprive 
the  plainliff  of  hii  right  to  insist  Ihat  tbe  trana- 
fer  was  Invalid  must  be  oegllgeoce  In  or  Im 
medialelj  connected  witb  the  iraniter  itself." 
Blick\>ani.3,,m8winy.^orth  BritithAuitra- 
la*ian  Cb.  S  Hurlst.  A  C.  181,  states  the  prlo- 
ciple  with  even  greater  perspicuity.  He  says: 
"The  neglect  must  be  In  the  transaction  itselt, 
and  he  theproilmatecanseof  leading  tbe  pirtT 
Into  that  mistake;  and  also,  ati  I  tbink,  that  ft 
must  be  the  neglect  of  some  dnt;  that  la  owing 
t*  the  person  Ted  into  that  belief,  or,  what 
•mounts  to  tbe  same  thing,  to  tbe  Keneral  pub- 
lic o(  whom  the  peraon  is  one,  and  not  merely 
neglect  of  what  would  be  prudent  In  respect 
lo  the  partv  himself,  or  even  of  some  duty 
owing  to  tblrd  pusoos,  with  wboni  those  seek- 
ingio  set  up  tbe  estoppel  are  not  prlvr." 

Tbeclalm  that  the  injur;  lo  the  plafutlffwas 
occasioned  b;  the  omission  of  the  defendant  to 
exercise  propel  supervision  over  the  conduct 
of  JnrgensliM,  wethlDk,no  force.    There  wi 


an  interval  of  about  three  weeka  between  tbe 
time  when  the  certificates  were  surrendered  to 
the  company  and  tbelr  abstraction  and  transfer 
\rj  Jurgens,  If  dnring  this  period  the  offlcen 
of  tbe  defendant  bad  examined  tbe  contents  of 
tbe  safe,  it  might  have  been  ascertained  that 
the .  cerliflcates  were  uncanceled.  An  exam- 
ination sftei  that  time  would  not  have  bene- 
fited the  plaintiff,  at  least  there  la  no  evidence 
that  a  discovery  of  tbe  fraud  after  It  bad  been 
accomplished  would  bsve  changed  blapoaltioD. 
The  transfers  of  stock  on  tbe  books  of  tbe 
comoan;  were  comparatively  infrequent.  Tbe 
presfdent  bad  reason  to  suppose  that  Jurgens 
woald  obey  bi>  directions  and  cancel  the  cer- 
tificates, and  the  omission  to  Inquire  whether 
he  had  done  so,  dnring  the  period  mentioned, 
U,  at  we  think,  quite  InsuSdeot  to  support  tbe 
charge  of  negligence. 

Finally,  If  the  company  bad  been  the  owner 
of  some  of  its  onn  shares,  or  if  it  had  owned 
shares  lo  other  corporations  which  had  been  de- 
posited In  its  safe  for  safe  keeping,  aod  they 
bad  been  siolen  and  sold  by  Jurgena  to  tM 
plalolKT.  there  can  be  no  doubt  that  tbe  com- 
pany could  reclaim  tbein.and  tbe  loss  would 
fall  upon  him.  It  is  difficult  to  see  how  be 
could  acquire  a  better  right  to  the  surrendered 
eertiflcales  or  charge  the  company  with  dam- 
ages resulting  from  Jurgens*  crime. 

Having  reached  the  conclusion  that  there 
WM  no  actionable  oegllgeoce  on  tbe  part  of 
the  defendant,  it  it  unnecessary  to  conttder  tbe 
other  questloni  argued  at  tbe  bar. 

Thtjattffnunt  bfloa  thould  b»  mtTud  and  a 
new  trial  ordered,  with  coett  In  all  tbe  oourta 
to  abide  the  event. 

All  concur. 


MARYLAND  COURT  OP  APPEAIA 


BALTIMORE  CITY,  Appl., 

John  3.  CROCKER. 

(ffiHd.ua) 

I.    CmarrjlagA  llglited  Usmplnto 
nlUng  matebea  ink  eel'       

whluh  atterwarda  explodes  can 
«oiitrH)ulorT  netrlltienoe  as  matter  of  law  so  i 
dpf  eat  a  reooveir  for  tbe  IdJuit  reaultlns  from 
tbe  eiploaiOD.  nnlas  It  appears  atflmuMl rely  and 
withoQt  dlsputa  tbu  au^  acts  oauaed  tbe  ez- 
ploaJon, 
B.    Fallor*  of  »  ^m» 
tSMmtuujemx^  to  dJ~ 
H.  leaA  whi<dt  provca 
whea  notiaed  lliat  gas  I 

«f  abufldlnrabuttlngonttaeaireet,  mar  render 
(ha  eaoape  of  the  gas  evldenoe  or  neBliffenoe 
which  will  make  It  liable  for  Injuries  oaused 
ttaerebr- 

(December  •.UML) 

NOTK.— &  VWT  extensive  naU  on  UablllV  for 
BMfflisenoe  In  tbe  teeepe  and  ezpiosiOD  of  gas  la 
CoDiid  wHb  Um  rata  of  Ohio  Gas  I'ual  Oo.  v.  An- 
drewa  (Ohio)  M  L.  B.  A.  tBT.  Bee  also  Brans  T. 
Keyatone  Gat  OOl  (N.  TJ  SO  L.  B.  A.  «a. 
SI  L.  B.  A. 


favor  of  pwniift  in  an  action  brought  tc 
cover  damages  for  injuries  alleged  lo  have 
been  causea  by  an  explosion  of  gas  for  wblch 
defendant  was  responsible.     AJfirmtd. 

Tbe  facts  are  stattd  to  Ibe  opinion. 

Meitri.  J.  Alexander  Proeton,  Alex- 
ander PrevtoD,  and  WUllmin  A.  Flebu-, 
for  appellant: 

The  evidence  presenta  a  clear  case  of  con- 
tributory negligence. 

.  Lanigaa  v.  Aeu  Tork  Qariight  Cb.  71  N. 
Y.  29;  Bartlett  v.  Battott  Gailliht  Oo.  117 
Mass.  BBS,  19  Am.  Rep.  4SI;  Oil  Oitg  Oa* 
Oo.  V.  Bobinton.  M  Pa.  1;  Hampton  v.  Orad- 
Uj/  Heath  Oai  Oo.  8  Am.  A,  Eng.  Enc  Law, 
p.  1274,  note:  VaiiSt  ia  Qualitfy.  Sett  Oitg 
Oat  Co  (Montreal  Super.  Ct.)  7  Am.  L.  Rev. 
7ST;  BUden  v.  Liverpool  New  Oatlight  d  0. 
Co.  8  C.  B.  14:  Bnncn  v.  New  Tork  Ga^ight 
Co.  Autb.  N.  P.  361:  DUtrieh  r.  BaUimon  4 
H.  S.B.O0.S8  Hd.  858:  BaUimort  4P.  B.  Co. 
T.  State,  Hi  Hd.  650. 

There  is  no  evidence  of  neg'Igence. 

According  to  the  evidence  produced  by  tbe 
appellee,  gas  continued  to  escape  into  the  cel- 
lar until  uie  time  of  tbe  explosion  in  conildet- 
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Mabtlaxd  Goubt  of  Atpkau. 


bU«  Tolame,  but  do  notice  wu  given  to  the 
dtfondaal  nnlil  attertbe  explodoD, 

EMg  V.  Boitoa  Qatlight  Co.  8  GraT,  121,  09 
Am.  Dec.  288;  BarUett  v.  Botton  QadisM  On. 
ISa  HftM.  318. 

MeuTi.  John  F.  Freaton  tnd  B.  Bot* 
orlr  Slmtar,  for  appellee: 

I^  juMifj  B  court  in  taUoK  a  case  from  tlie 
jni7  on  the  groiud  of  conltl&atorj  aeglfgence 
of  the  plaintiff,  Uiere  muit  be  no  rooni  for 
atdinarf  minds  to  diflei  as  to  aach  cootribu- 
torr  neEligence. 

Pto^t'Bank  w.  XorgelofMki.  76  Hd.  443; 
Oumbtrland  VaUeg  B.  Co.  t.  Mnugant,  61  Md. 
01,  48  Am.  Rep.  88;  North  Baitimore  Pau.  B. 
Co.  T.  AmreiiA,  78  Hd.  698;  BaUimore  Trae- 
tion(h.v.  State,  78  Md.  432. 

The  qnestioQ  of  contributor;  Degllcence  wm 
properlj  subcnilted  lo  the  Jury,  and  it  "wai  a 
queetloD  vbkb  tbe  irial  court  could  not  prop- 
erly decide  for  itaelf,  bat  was  bound  to  sub- 
mil  lo  the  jury  m  one  which  they  alone  could 

Ouanv  T.  Long  htand  R.  Co.  101  N.  T.  419. 

Ae  lo  the  duties  and  redponsibiliiiBs  of  ga« 
compaoles  eenerelly  and  the  degree  of  care  re- 
qtiiied  of  I  hem.  see  — 

Buteber  \.  ProvideoM  Gat  (S>.  13  R.  L  149, 
84  Aoi.  Rep.  636;  Kmerarm.  t.  Ijtwtll  Oatlifflit 
Co.  8  Allca.  418;  Mott  t.  Halting*  A  8l  L. 
Oai  Co.  4  Foat.  A  F.  824;  SchtrmtrJu/rn  t. 
MttropMitaa  Oariighl  Go.  6  Daly.  144;  Bart- 
kit  V.  Botton  Oa^ight  Co.  123  Mass.  :»e. 

Evidence  of  coniributorf  oegliKeuce  suffi- 
cient lo  raine  a  question  of  law  to  be  decided 
by  tbe  coxtii  must  establish  without  cootradic 
tlou  tbe  direct  fact  ta  issue,  aod  such  fact  must 
■  be  decisive  of  tbe  cause  under  trial. 

MeMahon  v.  HorOiem  G.  B.  Co.  89  Md. 
449;  BaUimore  S  O.  R.  Co.  ▼.  Fittpatrick.  85 
Md.  44;  Batlimart  Tradim  Go.  r.  Ktale.  wupra; 
Qrabraei  t.  EUin,  81  Md.  88;  Peopl^t  Bank 
V.  Morgolofiki,  and  Gumbtrland  Vallt]/  R.  Co. 
T.  Mavgant,  tapra;  Goo/a  v.  Baltimort  Trae- 
tiOH  Co.  80  Md.  BSl. 

The  weight  of  the  testimony  produced  at 
the  trial,  the  credibility  of  witnesses,  etc.,  as  to 
wliether  or  not  the  accident,  was  caused  by  an 
etplosion  of  illuminating  gas  or  gasoline,  be- 
long peculiarly  to  the  jury,  and  will  not  be 
cooaiclered  by  Ibis  honorable  court. 

6rai»vei  v.  Klein,  tupra. 

HeSherry,  J.,  delivered  Ibeoplolon  of  tbe 


s  one  founded  in  aUetfed 
Degligeuce.  Tbe  fundamenial  principles  which 
must  govern  Its  decision  are  thoroughly  settled 
and  eslabllshed.  To  applv  Ibose  principles 
correctly  is  all  that  Is  required.  Tbe  defeod- 
aoi  below  (tbe  appellant  berei  ia  a  gas  ccm- 
pBDy.  It  manufactures  and  supplies  gas  for 
ulumlnating  purposes.  Tbe  ^as  Is  transmitted 
Uirough  mains  and  pipes  undemeatb  the  sur- 
face of  streeiB  Into  bouses  and  elsewhere.  Tbe 
plaintiff  below  (tbe  appellee  here)  lenaed  and 
occupied  ceitain  premises  in  Baltimore  dty, 
Bl  L.R.A. 


Id  thoae  premiaes  be  conducted  s  imlrnm  Ha 
moved  Into  them  on  or  about  tbe  SOUi  al  B» 
rember,  1891.  .  At  that  lime  tbe  odor  of  a- 
caping  gta  was  rei7  perceptible  ia  Uk  ceUat  of 
the  house.  When  an  employe*  ol  tbe  gm 
company  was  notified  tliat  the  ra*  waa  eaeajt- 
Ing  and  accmnalatlDg  In  tlw  oellai,  ba  anted 
that  another  emplovee  of  th»  compAny  would 
be  tent  lo  remove  the  old  meter  aod  la  (cplace 
l^wiih  a  new  one,  as  was  customary  wbeaefs 
there  was  a  change  In  tbe  occupanta  of  pns- 
Ises;  and,  wbeti  the  attention  ot  the  emplayei 
who  did  remove  t2ie  old  meter  waa  canod  to 
Ibis  odor,  he  staled  that  lie.gueaMd  tbe  new 
meter  would  remedy  the  matter,  b  fKt 
hoivever,  thia  did  dm  furnish  a  ranedy,  and 
gas  continued  to  flow  into  the  cellar  to  ancfaaa 
extent  LbA  it  was  necessary  to  keep  tb«  do« 
closed  at  the  head  of  tbe  st^rway  leMing  fro* 
tbe  cellar  Into  the  dining  rooni.  There  wia 
evidence  tending  to  show  that  tbe  gas  eeeapcri 
from  a  main  which  ran  under  and  parallel  Id 


by  tbe  plaintiff.  Iti  the  cellar  there  was  ■ 
gasoline  stove,  used  for  cooklog  oyster*.  Ob 
tbe  evening  of  December  8,  1891,  Mrs.  Slaeog- 
ler,  an  employee  of  the  appellee,  went  into  the 
cellar  for  tbe  purpose  of  frying  some  oyEleci. 
She  closed  the  door  behind  her  at  the  head  <rf 
tbe  cellar  stairway.  Sbe  took  with  her  a  lighted 
coal-oU  lamp,  and  plnced  it  on  a  bracket  aim 
tbe  top  of  tbe  cellar,  end  then  proceeded  I» 
ignite  the  gasoline  in  the  stove.  Tbe  cellar 
bad  been  opened  but  once  in  tbe  piecediof 
twenty-four  hours,  and  then  only  for  >  brief 
period.  Sbe  struck  several  matchea,  but  tbeie 
being,  apparently,  some  water  in  the  cop  ot 
tbe  stove,  (he  gasoline  did  not  vaporize  anil 
burn,  Mrs.  Bryant,  an  acquaintance  of  Hit 
Staengler,  then  entered  the  cellar,  but  left  'he 
door  leading  to  tbe  dining  room  open.  In  the 
dining  room,  and  Just  opposite  the  door  Ind 
ing  Into  the  cellar,  two  gas  jets  were  Imrninr. 
According  lo  the  testimony  of  Mrs.  Siaengiei. 
sbe  threw  a  basin  of  water,  oontaloiag  a  few 
spoonsful  of  gasoline,  on  tbe  coal  pile,  and  in 
about  two  minutes  after  again  Hghting  the 
gasoline  stove,  which  immediately  went  oat. 
sbe  happened  lo  look  in  the  direction  of  tbe 
steps  l^ing  up  to  the  dining  room.  aiMl  there 
she  saw  a  sheet  of  bluish  Same,  which  waa  in- 
Blantly  followed  by  an  explosion.  Tbi*  n- 
plosion  occurred  In  about  ten  mtoutea  after 
Mrs.  Staengler  hod  entered  tbe  cellar  with  Utr 
lighted  coal  oil  lamp.  This  lamp  continued  lo 
bum  during  the  whole  lime  Mrs.  Siaeogiei 
was  in  the  cellar.  Tbe  force  of  tbe  explocaoa 
was  so  greet  tbat  it  threw  Hra.  Bryant  nut  of 
the  front  cellar  door,  and  did  considerate 
damage  to  the  building.  The  coal-<Ml  lamp 
suspended  In  the  cetlar  was  Dninjured,  bntihe 
globes  on  the  gas  Jets  in  the  dining  room  were 
sbatlered.  According  lo  the  testimony  of  Mrs. 
Bryant,  who  was  called  as  a  wltoea^  for  tbe 
defendant,  Urs.Slsengler  emptied  thegaaoline 
out  of  tbe  stove. into  a  basin,  and  then  replen- 
ished the  stove,  and  threw  tbe  basinful  of  gas- 
oline on  tbe  coal  pile.  Bhe  furtber  staled  thai 
after  this  Mrs.  Staengler  lit  several  matelMa  w 
start  the  Qre  in  tbe  stove,  and  that  ahonly  after 
tbe  explosion  occurred.  It  was  tortlier  abown 
that  ^ter  the  explosion  had  taken  place  *ev 
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enl  pmona  entered  tbe  cellar,  uxl  foand  e 
lilue  proceeding  ippueDtlj  from  baniltig  oil 
In  tbe  coal  pile. 

Br  njectliift  tbe  defendaDt'i  flnt  prayer  tbe 
court  refiued  to  rnle  tbat,  id  law,  tbe  act  of 
eoterlog  tbe  cellar  wllb  ibe  llgbied  co«1-otl 
lamp,  uDder  the  dcwmstBncea  slated,  waa 
■neb  a  glaring  act  of  contributory  negligence, 
contributing  to  tbe  iajary  complaiiied  of,  aa 
to  preclude  a  recovery  bj  tbe  plaintiff.  Had 
(I  been  a  eonetMum  la  the  caae,  or  hid  It  even 
been  clear,  from  tbe  evidence,  tbat  tbe  ligbled 
coal.dl  lamp  carried.  Into  tbe  cellar  cauted 
tlie  explosion,  tbere  would  have  been  oome 
foundation  for  impuiiog  contributory  negll. 

eince  to  tbe  plaiotlS'B  employee  In  cany, 
g  it  there.  Not  only  doca  U  not  appear 
that  tbe  carryioc  of  tbe  lamp  Into  tbe  cellar 
actually  caused  tne  exptoeioD,  bnt  the  defend- 
ant,' on  ihe  contrary,  atrenuouely  tndati  tbat 
there  waa  no  exploalon  of  gas  si  all,  but  that 
the  explosion  proceeded  from  gasoline.  When 
lurpe  quaoiitien  of  gaa  have  escaped  Into  a 
buitdiog,  and  have  commingleil  nltb  tbe  air 
therein,  and  Ibus  formed  a  highly  explosive 
compound,  and  this  coodltion  b  cnnnn  lo  a 
person  euttifng  sucb  huililing,  It  is  obviously, 
m  law,  a  grouTy  negligent  act  to  enter  with  a 
ligbled  candle  or  lamp,  or  to  strike  a  match 
after  eutering,  because,  according  lo  knonn 
and  uovarying  laws,  an  exploslon.oraBuddeDly 
liberated  mecbanical  energy,  resultlQg  from 
the  inslanlBncous  combustion  of  tlie  inflam- 
inaHe  compound  when  brought  In  cnniactwitb 
a  flume,  will  inevitably  follow.  And  when, 
under  tbese  condllions,  an  explosion -does  In- 
sUutly  result  Ihe  roomeot  a  flame  b  brougbt 
m  contact  with  sncb  a  compound  of  gss  and 
atmosphere,  tbe  fact  that  the  flame  caused  the 
combusilonand  tbe  conaequeot  and  simultane- 
ous cxplfision  Is  bevood  ressonsble  dispute  or 
question.  Tbe  delibernle  or  tbe  careless  ap 
plication  of  a  flame  to  sucb  sn  explosive  Com- 
l>ound  ii  clearly  an  act  of  negligence  so  un- 
equivocally cuiiCii  bating  to  tbe  production  of 
tlie  injury  thai  no  recovery  can  be  bad  by  the 
person  guilty  of,  or  chsrgeable  witb,  that  act 
of  concurrent  negligence.  And  Ibis  Is  pre. 
clsely  what  wat  decided  In  Laaigan  v.  iiev 
York  OaMght  ft).  71  N.  Y,  20;  Oil  City  Oat 
Co.  V,  Rabintoo,  99  Pa.  1,  In  tbese  cases  tbe 
explosion  tnslsnily  followed  upon  a  light  being 
bri)Ugbt  in  contact  with  the  gas,  and  tbere 
coulcT  he  no  possible  dispute  that  tbe  bringing 
of  Ihe  ligbt  in  contact  wlib  Ihe  gas  caused  Ihe 
explosion.  But  where  tliere  is  not  such  a  con- 
neciion  between  tbe  act  of  entering  Ibe  bouse 
wllb  A  lighted  lamp  and  tbe  explosion  of  Ihe 
gas  as  toesiBbllsb  with  certainty,  and  to  the 
exclusion  of  any  olher  reasonable  hypothesis, 
the  relation  of  cause  and  effect,  the  question 
as  lo  what  did  cause  tbe  explosion  is  for  tbe 
jury  to  solve  under  proper  instructions  from 
tbe  court.  When,  therefore,  as  here,  more 
than  ten  minates  intervened  between  tbe  time 
Ibe  lamp  was  taken  Into  the  cellar  and  tbe 
time  that  tbe  subsequent  explosion  occurred, 
■nd  when,  as  here,  Ihe  lamp  ItaelC  was  unin- 
jured, it  would  be  impossible  fur  the  court  lo 
assume  tbat-  tbe  ligbled  lamp  caased  the  ex- 
plo«ion,  and  lo  rule,  as  a  coDcluslon  of  law, 
that  the  plalaUS'a  employee  was  8"'''^'  ^' 
cootrlbutoty  oegligence  in  taking  the  ump 
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into  the  cellar.  And  this  la  true,  also,  with 
respect  to  the  llKhUng  of  tbe  matches  to  Ignite 
the  gasoline  In  toe  stove.  Assuming,  aa  must 
be  done  in  discussing  this  prayer,  tbat  all  the 
evideDced  adduced  by  the  plaintiff  was  true, 
then  at  least  two  minutes  Intwvened  between 
tbe  period  of  time  when  the  last  match  waa 
Blmck.  and  the  stove  waa  ligbled  and  extin- 
guiabed  for  Ihe  last  lime,  and  the  period  when 
the  explorioo  took  place;  aod  tbere  was  ol>- 
TioQsly.  therefore,  no  evidence  to  show  that 
tbe  explodon  proceeded  from  these  matches  or 
from  the  stove.  If.  then,  the  evidence  failed 
to  show  afflrmstfrely,  and  without  dispute, 
tbat  tbe  explosion  resulted  from  the  ligbled 
lamp  or  from  (be  burning  matches  being 
hroa^t  In  contact  vrith  the  gas,  it  would  have 
been  improper  for  tbe  conri  to  say,  as  a  legal 
tN>ncluRon,  tbat  tbe  taking  of  the  ligbled  lamp 
Into  the  cellar,  or  the  striking  of  tbe  matches 
Ih^re,  was  an  act  of  contributory  negligence, 
directly  contributing  to  the  production  ol  the 
injury  complained  of,  because,  unless  tbe  ex- 
ploeioti  did  result  from  the  one  or  the  other 
cansInK  a  conbuatioo,  then  neither  Ihe  one  nor 
the  other  contributed  to  the  explosion.  If 
there  Is  no  evidence  to  show  that  a  parilcular 
aclof  imputed  negligence  did  actually  co o en r  In 
producing  an  injury,  then  there  is  no  evidence 
that  tbe  doing  of  that  act  was  in  Itself  con- 
tributory negligence,  and  it  would  be  clearly  er- 
roneous to  ascribe  to  It  tbat  character  or  quality. 
To  lostlfy  a  court  in  pronouncing  a  given  act 
such  ao  act  of  contributory  neijliacnce  as  to 
defeat  a  recovery,  it  must  be  a  distioct,  prom- 
inent, and  decisive  fact,  about  which  ordinary 
minds  would  not  differ,  because,  where  the 
nature  and  attributes  of  tbe  act  relied  on  to 
show  negtigeoce  coutrlbuting  to  Iheicjury  cvn 
only  be  correctly  determined  oy  considering  all 
the  Btlending  and  surrounding  circumslsnces 
of  Ihe  traosactloa,  it  falls  witbio  the  province 
of  the  jury  to  pass  upon  and  characterize  it, 
and  tt  Is  not  for  the  court  to  determine  its 
quality,  as  nialler  of  law.  Goolct  v.  Baltimore 
Traction  Co.  80-Hd,  568.  Underthe  cooditioos 
we  have  slated,  and  In  view  of  Ihe  Failure  of 
tbe  evidence  to  show  tbat  the  lamp  or  the 
malcbes.  lo  the  exclusion  of  every  other  rea- 
sonable probable  cause,  occasioned  ihe  ignition 
or  combusiion  tbat  produced  tbe  explosion, 
tbe  court  was  right  in  declining  to  rule,  as  re- 
quested in  tbe  defendant's  first  prayer,  that  Ibe 
plalnliff  had  been  guilty  of  such  pronounced 
negligence,  directly  contributing  to  tbe  injury, 
aa  to  preclude  a  recovery. 

The  defendant's  second  prayer  was  alio 
properly  rejected.  It  asked  tbe  court  lo  in- 
struct the  Jury  that  the  plalnliff  had  offered 
no  legally  suUdent  evidence  of  negligence  on 
the  part  of  the  defendant  Assuming  the 
truth  of  the  evidence  adduced  by  the  plaintiff. 
It  was  clearly  negligence  on  the  part  of  tbe  de- 
fendant to  allow  gas  to  escape  from  its  plpea 
after  reeelviog  notice  tbat  a  leak  existed. 
"While  no  absoluU  standard  of  duty  in  deal- 
ing with  such  agencies  can  be  prescribed.  It  is 
safe  to  say  In  general  terms  that  every  reason- 
able precauiioD  sugicested  by  experience  and 
the  known  dangers  of  the  subject  ought  to  be 
taken.  This.would  require  In  Ihe  case  of  a 
gss  companvnot  only  iDat  ilsidpesaTulfliUnn 
•bouU  be.of  sucb  materials  and  workmaDahlp, 
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•nd  laid  to  the  zroand  with  BDch  skill  and 
cue,  u  to  proTlde  agatust  the  escape  of  gas 
tbererroin  when  neir,  but  that  inch  aj^tem  of 
inspection  should  be  malDtBtoed  as  would  Id- 
sure  reasonable  prampinesf  In  the  deteclloD  of 
all  leaks  that  might  occur  from  the  deteriora- 
tion of  (be  material  of  the  pipes,  or  from  aoy 
other  rauAe  nitblQ  Ibe  ciicumapection  of  tnen 
of  otdmarv  Hkill  Id  tbe  busicesa  "  KxUeh  v. 
Pkiiaddpkia  Co.  103  Pa.  85S,  18  L.  R.  A.  TSO. 
A  neKlect  or  s  fa!l\iie  to  use  such  precanllons 
would  be  clearly  uegligent.  It  cannot  be 
doubted,  if  tbe  s^dence  addaoed  by  tbe  plalo- 
itff  be  ciedi'ed,  that  tbe  least  atieotloD  ot  dltl- 
fsence  on  the  part  of  the  company's  emploveei 
would  have  apprised  them  of  the  escape  of  gas 
Into  the  street  aod  tbrotiKh  the  walla  of  the 
plaintifF's  house.  The  defendant'a  employee 
had  been  oolifledof  theescapeotgaa  He  had 
promised  to  remedy  It  when  the  new  meter 
should  be  placed  In  poaftton,  but  be  failed  to 
search  for  or  to  discover  whence  the  leakinf! 
(taa  proceeded.  He  seems  to  have  assumed 
that  the  chanoe  Id  the  meter  would  obTialethe 
trouble,  bat  he  made  no  Hearch.  nor  did  the 
other  employee  who  put  the  new  meter  In  po- 
sition eudeavortolocate  the  leak.  It  was  clearly 
Degljgence  od  the  part  of  these  emploTees  not 
not  to  make  some  effort  to  discover  tbelocatioD 
of  the  defect  which  caused  the  leak.  They  were 
aware  of  the  leak,  and  that  was  notice  to  the 
company.  It  then  became  obligatory  on  the 
compsny  to  use  reaaonable  efforts,  In  a  reasoD' 
able  time,  to  ascertain  where  the  leak  was,  and 
to  stop  It.  Mote  V.  Halting*  <t  Si.  L.  Gat  Co. 
*  FiM.  A  F.  824.  If,  Instead  of  doinj;  this, 
the  company*B  employees  ctose  to  assume  that 
a  change  of  the  meter  would  remedy  tbe  com- 
plaint, though  copfeascdly  they  did  not  know 
whether  U  would  or  not,  they  obTlonalj  did 


paiiy  is  made  aware,  as  In  this  case,  tKat  lar^ 
auantlliesof  gas  areescaplngintoabullding,  II 
becomes  Its  plain  duty  to  use  reasonable  dili- 
gence to  discover  and  to  stop  the  leak.  It  can- 
not djscbsrge  that  duty  by  assuming,  without 
knowing,  (hat  tbe  leak  proceeds  from  one 
source,  when  in  fact  it  proceeds  from  a  totally 
different  source,  which  coald  have  been  dis- 
covered by  proper  Inspection.  This  rule  re- 
quires nothing  uoreasonable.  It  does  noire 
quire  tbst  Ibe  company  eliall  keep  op  a  constant 
inspection  all  along  its  lines,  without  reference 
to  (he  existence  or  nonexistence  of  a  probable 
cause  for  tbe  occurrence  of  leaks  or  escapes  of 
gas;  but  it  does  require  that,  when  notice  of 
the  existence  of  a  leak  has  been  given  to  a 
company,  tbe  company  shall  use  reasonable 
care  and  appropriate  means  to  discover  (he 
cause  of  Ibe  leak,  and  to  remedy  H.  This  doc- 
trine Is  not  in  conflict  with  tbe  principle  laid 
down  Id  Hatehintan  t.  Botton  Oatligkt  Co. 
182  Hasa.  219,  aod  other  cases  of  a  kindred 
character.  "There  (he  escape  of  gas  com- 
plained  of  was  the  result  of  an  overwhelming 
calamity  that  laid  a  great  part  of  the  city  of 
Boston  in  ashes,  and  fractured  and  severed  the 
company's  pipes  In  so  many  places  that  all  the 
force  it  could  employ  could  not  guard  against 
all  possible  consequences  of  the  escape  of  gas 
immediately,  without  ahuttlng  off  tne  supply 
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from  the  whole  dty,  aad  this  It  wm  aicnai 
from  doing  on  the  groaod  that  more  mtocfcttf 
wonid  result  therefrom  than  waa  Hkdy  to  r- 
suli  from  Ibe  neglect  BO  to  do."  ffiwaJ  v. 
PhUadelpliia  Oo.  tupn.  The  escspa  of  ^ 
from  tbe  defendant's  main  waa,  under  tbe  dr- 
ciimstances  stated,  after  It  bad  received  noiiee 
that  gas  waa  escaping  Into  (he  ptaiDtJira  boose. 
and  after  It  had  lallm  or  neglected  to  use  rea- 
sonable care  or  proper  Inspection  to  diacotv 
tbe  location  of  the  leak  and  to  at<^  It,  aone 
evidence  of  negligence;  and  tbe  court  would 
not  have  been  Justi'fied  In  wllbdrawing  ike 
qiieslion  of  negligence  from  tbe  conaideratioB 
of  tbe  Jury.  We  are  DOt  called  on  to  go  far- 
ther, or  to  la;  down  a  broader  rule  tban  ttua.  ia 
Ihependinir  esse,  and  we  are  not  to  faeaoder- 
slood  as  doing  so,  though  It  baa  been  held  by 
courtsof  high'  authority  that  the  eK»pe  of  gm 
from  tbe  mains  nndernealb  the  surface  iA  s 
public  ntreet,  unleaa  explained,  ia  prima  facie 
evidence  of  some  neglect  on  tbe  part  of  a  gas 
compaay.  The  case  of  Smith  v.  BMbm  Oa 
Hght  Co.  129  Mass.  818,  la  an  UlnsiTatioB  of 
t.bis  docirlne. 

The  defendant'a  third  and  fifth  tcjeded 
prayers  were  fully  covered  by  the  court's  io- 
structioDS.  and  tbe  appellant  baa  llia«faie  no 
reason  to  complain  of  Ibe  refusal  of  tbe  coun 
to  grant  tbem.  We  find  oo  errors  Id  the  in 
striictions  given  bylhecourt.  There weretwo 
opposite  theories  presented  by  the  evidence. 
Tbe  plaintiff  founded  his  case  upon  the  theory 
that  the  gas  wbich  escaped  Into  the  cellar,  na 
was  confined  there  while  the  doors  leading 
into  tbe  cellar  were  closed,  none  when  Hn. 
Bryant  entered  tbe  cellar  and  omitted  lo  doK 
tbe  door  behind  her,  and  In  a  few  moincMi 
came  in  contact  with  tbe  llghti  at  the  liead  of 
tbe  cellar  stpps,  and  then  exploded.  It  wn. 
according  to  tbe  testimony  of  Mrs.  Staengter. 
at  (be  brad  or  top  of  tbeae  steps  that  ahe  v> 
tbe  bluish  flame  spread  out  at  the  momeot  rt 
tbe  eiploebn.    A  slat  partiiion  across  ibe  eel- 


force  bad  been  applied  from  the  aide  next  to 
the  cellar  siepe — the  side  nearest  tbe  lighted 
gas  Jets  at  the  head  <>f  (he  stairway.  On  tbe 
other  hand,  assuming,  first,  that  tbe  exploaion 
was  a  1^  explosion,  it  was  insisted  that  tbe 
plaintiff  was  guilty  of  contributory  negligeoce; 
and,  seccondly,  denying  that  it  waa  a  gas  ex- 
plosion, It  waa  conteoded  (hat  the  exploalov 
was  caused  by  gasolfne.  The  first  coDlendoa 
we  have  already  considered. 

«^_ 

flee  it  to  say  that  both  theories  woe  fairly 
submitted  to  the  jury  by  the  inslructioiis  gtren 
by  tbe  learned  and  accomplished  trial  jndge, 
and  that  upon  both  theorlea  the  law  waa  ac- 


curalely  and  clearly  announced.  It  I 
then  solely  tbe  province  o(  tbe  Inry  to 
mine  the  (acta,  and  If  they  found,  aa  Vbew  we 


required  to  find  before  returning  a  verdict  for 
the  plcdotiff.  that  (be  gaa  eacaped  by  Koaoo  oC 
the  negligence  of  tbe  defttidaat,  tSat  tbe  K- 
plofllon  was  a  gas  explosion,  and  that  tbe  act 
of  Mrs.  Staengler  in  going  Into  Uw  cellar  wllk 
lighted  lamp  and  stilklogmatcbcathMewaa. 
nder  all  the  drcumatancea,  aodt  Gondoet  aa 
peraon  of  oidlnary  pmtlenoa  and  cm*  would 
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tbcy  fonod  tbM  the  ezplotloD  was  a  guoliae 
exploalon,  or  that,  beiai  a  gaa  esploaioD,  Hra. 
8taeDgl«r  had  been  fnlllr  of  neKligeuoe  Id  en- 
terioK  tbe  cellar  vltb  a  Iffjfatea  lamp,  or  Id 
striking  maicbea  there,  and  that  either  of  these 
acu  caused  the  esploafoo,  the  plalolllT  wu  Dot 
entltleil  to  recoTer.  Tbe  seoood  initructloii 
correctlj  defined  wbeie  the  bunleD  of  proof 
Rated.  As  we  Bud  no  error  Id  the  rulloj^  of 
tbe  trial  coort.  Its  Judgment  must  be  afflrined. 
JudgmsiU  ^fimud,  with  costs  above  and  be- 
low. 


BOLTON  MUTES  COMPANY.  Appt.. 

Frandi  STOKEB  et  at. 

ffliHd.  UU 

BrlBfing  »  aiiK  In  repl«Tlii  for  g«oda 

•old,  BJid  discontiiiiiliigr  U  1>elbr«  Jad£- 

ment  wlibont  obtaining  beoeflt  ttarrclrom  be- 

oame  tbe  value  of  the  goods  wa»  paid  hj  tbe 

ClalDtUI  tonllity  hla  replevin  bond,  do  not  eetop 

him  Irom   dalmlDsr  pSTment  of   the  purohue 

prloeoutotUieaBaCB  of  the  estate  of  the  pur- 

<Deoeiiiber  t,  iStU 
A  PPEAL  from  so  order  of  tbe  CtrcuUGourt 


WarlDK  MflDuracturing  Company.    Reeerted. 

The  Tacts  are  slated  In  tbe  opinion. 

Mtun.  Fl«Idar  C.  SUnglnff  and  WIU- 
l»iB  B.  Brjan,  Jr.,  for  appellant: 

It  was  error  to  bold  that  the  appellaat  _ 
estopped,  bf  Its  stlempt  In  the  replevin  case  to 
rescind  tbe  cnnirscl  of  aale.  from  now  clalmleg 
under  that  contracL 

MeQueen't  Appeal,  104  Pa.  Wl,  4S  Am.  Bep. 
B93. 

A  party  Is  not  estopped  from  assuming  a 
position  forced  upon  falm  by  the  opposite 
parly. 

7  Am.  ft  Eng.  Enc  Law.  p.  23,  note;  Butter 
T.  Brown.  50  Mich.  486;  Bieelow.  Estoppel. 
p.  '}19:  Fendlelon  r.  Dalton,  »S  N.  C.  180. 

It  is  familiar  practice  for  attacblng  creditors 
-who  have  unsuccessfully  assniled  a  deed  of 
trust  tor  the  iKDeflt  of  creditors  as  fraudulent 
to  afterwards  come  Id  and  take  tbeir  dividend 
under  tbe  deed. 

Burrill,  Assignm.  p.  e07;  BrnAear  v.  Weit, 
S2  D.  8.  7  Pet  616,  8  L.  ed.  804;  Venum  y. 
Morton,  8  Dana.  2Mi  9  Enc.  of  PI.  &  Pr. 
p.  878,  note;  Rt  Van  Norman,  41  Minn.  494, 

Ma»T>.  Qtuam  A  tt-^—  and  Vernon 
Cook,  [or  appellees; 

Tlie  BoHon  Mines  Company  having  declared 
Ita  intenllOD  to  resrind  this  contract,  it  is  now 
bound  by  Its  eiec^on,  and  cannot  be  allowed 
to  chanfie  front  and  assume  tbe  wholly  incon- 
sistent position  that  the  contract  la  Iiiudlng  and 
the  note  si  ill  enforceable. 

Ede»  T.  (iarti.  46  Md.  41:  BeaU  v.  Pearre, 
12  Md.  H6;   nWiS  t.  GtuMpeake  A  0.  Canal 

NrffM._As  to  election  of  remedies,  see  alao  Hlllet 
r.  Hrde  (HsM.)  ttU  B.  A. 4  and  esses  dted  In 
ftfitnatt  toereta 
SI   L.  B.  A. 


Oo.  SO  Md.  437;  KitUaU  v.  THiMa,  1  Md.  Ch. 
14S;  WOt  y.  Browatttin,  8S  Hun,  68:  FiirwU 
T.  Mgert,  S9  Mich.  180;  Gom  t.  Mat/im;  9 
Lans.388;  ForAttST.iRii-I.S  Hill.  28S,  88  Am. 
Dec  688j  Strong  t.  Strong,  103  N.  Y.  69. 

A  party  cannot,  either  in  the  course  of  liti- 
gation or  in  deallnss  t»  paU,  occupy  incon- 
slsteDt  podllODS.  And  where  a  man  has  an 
election  between  Inconsistent  courses  of  acllun, 
he  will  be  confined  to  that  wbtch  be  first  adopts. 

Blgelow,  Estoppel,  p.  678;  Thompion  V. 
Soteard.  81  Mich.  809;  StrirOaA  v.  BelUf  F. 
Au.  Co.  77  N.  Y.  408,  SS  Am.  Bep.  655;  WiuA- 
frurn  V.  Oraat  Wtitern  Int.  Oo.  114  Mass.  ITS; 
Fit/ier  V.  Boj/et,  SI  Md.  4ft. 

HeSherry,  J,,  delivered  the  opinion  of 
the  court: 

In  December,  1889,  [be  Bolton  Minea  Com- 
pany contracted  to  sell  to  tbe  Waring  Mnnu- 
ifacturlng  Company  a  qusniity  of  fertilizers. 
Tbe  sale  was  made,  the  goods  were  dellTcred, 
and  Ibe  purchaser  gave  its  promissory  note  to 
the  vendor  on  March  IS,  1890,  tor  Ibe  price 
;  agreed  on,  payable  in  four  months  after  tis 
date.  On  the  23d  day  of  Hay,  1890,  before 
tbe  msludty  of  this  note,  the  Wsring  Msnu- 
fscturlDg  Oompany  executed  to  Hanson  H. 
HnlncB  and  Francis  Stokes,  trustees,  a  deed  of 
trust  for  the  benefit  of  its  creditors,  and  the 
tmateea  filed  tbeir  tM>nd  In  Cecil  county  on 
Hay  81,  and  in  Baltimore  city  on  June  11, 
1890.  On  June  9  of  the  aame  year  the  Bolton 
Hinea  Company  aoed  out  a  writ  of  replevin, 
and  under  It  the  sheriff  selEed  and  took  from 
tbe  poesenion  of  the  trustees,  and  turned  over 
to  the  Bolion  Company,  Ibe  same  fertilizers 
that  had  been  sold  by  It  to  the  Waring  Com- 
pany under  tbe  contract  of  December,  1B80; 
and  five  days  afterwards  tbe  Bolton  Company 
tendered  the  tmiteea  tbe  ptomissoiy  note  given 
for  tbe  purchase  price,  bat  tbe  truateea  de- 
clined to  receive  n.  After  tbe  Bolton  Mlnea 
Company  got  possession  of  the  fertilizers  under 
the  writ  of  replevin,  it  discontinued  or  dis- 
missed tbe  replevin  suit  without  trial,  and 
thereafter,  on  April  10,  1891,  tbe  trualees  in- 
stituted suit  in  the  HUpertor  court  of  Baltimore 
city  against  tbe  surety  of  the  Bolton  Mines 
Company  on  tbereplevin  bond  which  had  been 
given  by  it,  and  that  auit  resulted  in  a  Judg- 
ment in  favor  of  the  liusteea  for  the  penalty 
of  the  replevin  bond,  to  be  released  on  the pay- 
ment«f  the  sum  of  #4,464.73,  the  value  of  the 
replevied  fertillzera  at  tbe  date  of  their  seizure 
under  tbe  writ  of  replevin,  together  with  In 
terest  to  the  date  of  the  verdict.  Part  of  tGls 
Judgment  has  been  paid,  and  tbe  residue  Is  to 
await  tbe  result  of  this  prDceedlng,  but  may 
be  treated  as  actually  paid.    The  Bolton  Hinea 


Company  held  by  the  Bolton  Company;  

when  tbe  auditor  made  his  report,  dlsirlburing 
tbe  cash  aaaeta  in  the  hands  of  the  trustees 
among  the  creditors  of  Ibe  Waring  Company, 
be  allowed]  to  the  Bolton  Minea  Company  iia 
ratable  share  or  percentage  upon  tbe  note  of 
March  10.  To  this  allowance  Haines  and 
giokea.  who  are  creditors,  as  well  as  trustees, 
filed  objections.  The  ground  npon  wblcb  tbe 
trustees,  in  their  cbaiacier  as  creditors,  object 
to  this  allowance  Is  that  theBoi'spMiaesOom- 


UABTT.Uin  COOKT  Of  ATKAU. 
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pkiiy.liaThiK  In  replevjlDg  thefertllizen  for  tha 

ryment  of  itUcn  tbenote  wm  given,  dltaf- 
med  the  lal^  tad  b«Tlog  treated  ihe  coniract 
of  purchase  siAclDded,  oaDoot  after  a  Judg- 
ment haa  been  obtained  agaliiat  It  on  the  re- 
plevin tMnd  tatOte  value  of  the  Identical  ar- 
ticles replevied,  resfflnn  the  lale,  end  claim  to 
participate  In  a  distribution  of  the  jHoceeds 
of  Ihe  debtor's  aaaets.  The  coart  below  so 
decided  sod  hence  this  appeal. 

Does  the  fact,  then,  that  the  Bolton  Hloet 
Company  aned  out  a  writ  of  replevin,  and 
seized  Ibereunder  the  same  fertilizers  wblch  It 
had  previously  sold  to  the  Waring  Company, 
preclude  the  vendor,  the  Bolton  CompaDV. 
from  SBsertlng  a  claim  to  a  proportion  of  the 
creditor's  asKts,  If  the  vendor  abandoned  the  i«- 
plevln  suit  without  a  trial,  and  then  paid  lo  Ibe 
vendee's  Iruslees  Ihe  full  value  of  the  replevied 
•rUclesT  Thta  la  tbe  single  question  which  the 
pending  appeal  presents. 

The  situation  la  a  peculiar  one.  The  Bol- 
ton Mines  Company  and  the  trustees  are  pre- 
cisely in  Ihe  posiuon  both  woirid  have  oc- 
cupied bad  not  Ihe  replevin  been  sued  out; 
for  Ibe  Bolton  HIneaCompany  still  has  the  note 
of  tbe  vendee,  the  trustees  have  In  money  the 
valae  of  tbe  fertilizers,  and  the  note  Is  unpaid. 
This  being  so,  lUaBolton  Company  asba  a  coart 
of  equity  to  allow  to  It  from  ihe  aiaeta  of  tha 
debtor—in  which  aesets  are  Included  the  values 
of  (be  creditor's  feriilizera— a  perceDiB);e equal 
to  that  distributed  to  (he  debtor's  other  general 
creditors;  but  the  court,  by  its  order,  refuses 
this  request,  and  excludes  tbe  Bolton  Company 
from  participating  In  the  distribution  of  even 
tbe  very  funds  which  have  been  realized  from 
tbe  identical  property  that  the  Bolton  Com- 
pany Bold  and  delivered  to  its  Insolvent  debtor, 
and  for  which  tbe  vendor  has  received  no  pay- 
ment whatever.  Can  that  order  bemalnlainedT 
It  is  not  pretended  that  it  can  be  aupported 
upon  any  other  theorv  or  ground  Ihan  this; 
that  tbe  creditor,  having,  by  tbe  replevin  of 
his  suit,  elected  lo  treat  the  original  contract 
of  sale  as  rescinded,  cannot  afterwards  assert 
tbe  validity  of  that  samecontract,  and  claim  lo 
be  paid  for  tbe  goods  furnished  under  It;  that, 
having  two  alternative  remedlee,  and  having 
selected  one  of  Ihem.  and  havtngfailed  to  pros- 
ecute it  to  a  flnel  judgment.  It  cannot  resort 
to  the  other.  Thua  abstractly  put.  the  propo- 
sition appear*  far  more  reasonable  and  Just 
.than  when  it  la  pracileally  applied.  Th«  act- 
ual result  ot  its  application  to  tbe  facts  ot  this 
case  Is  that  the  Bolton  Company  losea  the  full 
value  of  the  ferlUlEert  which  It  sold  to  the  In- 
solvent vendee,  and  Is  beside*  entirely  cut  oat 
from  ahnilng  in  the  vendee's  assets.  Tbe  ven- 
dor, the  Bolton  Company,  therefore  gets  noth- 
ing, and  the  other  creditors  get  the  value  of 
the  Bolton  Companv's  ferlilizera.  It  must  be 
an  exceedingly  rigid  and  stringent  rule  of  law 
Uiat  will  constrain  a  court  of  equity  lo  work 
out  sucb  a  sing:ular  and  inequitable  result.  Is 
there  such  a  rule  as  IbntT  It  cannot  be  denied 
that  "the  law  Is  adverae  to  multiplying  sulls; 
and,  If  a  party  has  a  clioice  between  two  ac- 
tions upon  tbe  same  demand,  and  be  selectfl 
one,  which  fa  decided  by  a  competent  tribunal 
either  for  or  agalnal  fatm,  as  a  general  rule  he 
will  not  be  permitted  to  reaort  lo  tbe  other." 
BmO  v.  Piarre,  12  Md.  ce6;  Waltk  v.  Cha»- 
81  UR.  A. 


fMwttf  (t  O.  Cbnol  a>.  S9  Md.  «n.  Andnln 
A2m  t.  Oarty,  A«  Ud.  94,  where  Cmm  waa 
both  executor  and  tmatee  under  «  wfH,  and 
as  executor,  tnnafetred  certain  fimda  to  him- 
self as  trnstee,  and  to  secure  tbeae  fuoda 
execnted  a  dead  lo  himself,  aa  tmatee,  coo- 
veylng  certain  lou  In  Baltimoiv  city,  hot 
failed  to  place  the  cooveyaoce  oo  reorad. 
After  his  death  a  creditor's  hUl  waa  filed,  and 
theae  lots  were  sold.  Tha  parties  for  whose 
beneSt  the  unrecorded  deod  was  exacate4 
claimed  tbe  proceeds  of  the  silea  of  tbe  lots 
conveyed  thereby,  and  thew  proceeds  wen 
allowed  to  them.  They  afterwatda  filed  a  hOI 
In  equity  agaloat  tbe  totetles  on  Carson^  bood 
as  executor,  bat  thia  court  held  that  cou- 
mon  sense  and  common  Justlee  req[air«  tbsi, 
having  claimed  and  having  received  the  en- 
tire proeeeda  of  the  sale  of  the  proper^  con- 
veyed by  the  unrecorded  deed  nnon  lae  ex- 
press ground  that  It  waa  executed  by  Canoa 
to  secure  tbe  complalnbntg  on  accoant  of  tbe 
money  belonging  to  them,  and  which  he  beU 
as  trustee  under  the  will,  they  should  not 
be  permitted  to  deny  thoae  facta  in  a  salt 
brought  against  the  sureties  on  tbn  ad- 
minlatration  bond."  And  so  Id  the  still  mon 
recent  case  of  Fia«r  v.  Baftt,  81  Hd.  «.  it 
aprcared  that  the  will  of  James  Boyoe  waa 
du  y  admitted  to  probate  by  the  orphans*  eoort 
of  Baltimore  county;  that  thereupon  tbe^cec- 
utors  filed  a  bill  in  equity  against  all  tbe  par^ 
tlea  Interested  In  tbe  estate  of  the  decedn>t, 
asking  Ihe  court  to  constme  the  will,  end  to 
assume  Jurisdiction  over  the  adminlnniios 
and  settlement  of  the  entire  estate.  This  hOI 
was  answered  by  all  parties  in  Interest,  indnd- 
iog  those  who  subsequently  sought  to  csvest 
the  will.  In  thoee  answers  the  defeodanla 
(two  of  whom  were  the  same  peiaoas  wbo  af- 
terwards asaalled  tbe  wOl  by  eavest)  inieqalf<» 
cally  admitted  the  doe  executioii,  paldioatloa, 
and  probate  of  the  wflL  Lsier  on,  the  ctrcuii 
court,  by  ita  decretal  order,  asaonied  Jariadic- 
tion  of  the  whole  estate  and  of  ita  adminlatrs- 
tion.  Afterwards  one  of  the  defendaots  filed 
a  petition  in  the  equity  case,  claiming  that  atie 
was  entitled  under  tbe  will,  lo  certain  IncaiDe, 
and  praying  an  allowance  under  the  will  for 
her  maintenance  pending  tb«  aettlemeDt  of  the 
eatate.  This  petition  waa  aasireted.  aed  both 
petition  and  answer  were  heard  upon  proof 
adduced,  and  finally  Ibe  petition  waa  dismissed 
l>y  the  court  Two  years  later  two  ot  tbe  de- 
fendants In  the  equity  proceedhiK  filed  In  ibc 
orphans'  court  a  caveat  to  a  part  of  tbe  win, 
and  upon  appeal  this  court  held  they  were  «s- 
tonpea  to  question  Its  validity.  They  had 
taken  a  beneSclal  Interest  nnder  Che  will,  whose 
validity  they  formally  and  aolemnly  asserted, 
and  they  were  thereafter  prohibited  from  set- 
ting up  any  adverae  right,'  which.  If  aac^eM- 
fully  asseried,  would  have  defeated  the  full 
operation  of  the  Instrument.  AndsolnfMi^ 
V.  Long,  71  Ud.  tl85,  G  L.  R.  A.  701).  It  waa 
held  that,  where  a  person  had  two  altenwtlvE 
remedies  open  to  him,  and  proceeded  upon 
one  to  a  final  Judgment,  he  would  be  precluded 
from  resorclng  to  the  otiier  one  afterwaidi. 
And  to  the  same  effect  la  OCmiUad  v.  Badt.  78 
Md.  182,  23  L.  B.  A.  74.  It  will  be  obaerved, 
and  must  be  home  in  mind,  tbal  In  all  these 
and  similar  caaea,  it  was  not  the  mere  inatito- 


tlon  of  a  rait,  wbteh  wm  sbudoud  befon 
flnaljndgnient  bod  been  teacbed,  tbatopenled 
lo  Mtop  the  prosecution  ot  a  siibKqueDt  mlt 
betneeu  tbe  vme  parties,  aod  fonnded  on  the 
•ame  cauw  of  action,  but  ibat  ft  waa  the  leleo- 
tlon  by  the  plaiotlS  of  one  of  two  remedJea 
tbat  were  open  to  him,  aod  a  decWon  tbereon 
by  a  competent  trlbonal,  tbftt  precluded  a  re- 
sort to  tbe  other  locomUlent  remed;.  Tbe 
obvfoiu  principle  wblch  onilerilee  this  claM  of 
cases  mutt  therefore  be  that,  when  a  par^ 
baa  deliberately  (elected  his  form  of  action, 
■sd  pursued  it  to  ft  flnal  jadgment, — end 
whether  that  judgment  be  for  or  against  him 
la  wholly  immaterial, — he  shall  not  be  at  '"" 
erty  to  UKain  vex  the  same  defendant  with 
other  suit  In  a  diflrreot  form  of  bcIIod.  forlbe 
identical  demaud  involved  In,  and  passed  upou 
by,  the  antecedent  llligttion.  Where  tbe  rem- 
edies are  alternative,  and  not  cumulative,  bts 
choice  of  the  one,  and  bis  pursuit  of  It  to  a 
final  judRment,  will  exclude  the  other  or  oppo- 
site remedy,  and,  haTing  thus  repudiated  the 
latter,  be  cannot  afterwards  ignore  the  judg- 
ment actnallj  rendered,  change  bis  posilfon, 
and  adopt  tbe  remedy  he  bad  repudiaied,  and 
repudiate  the  one  he  bad  adopted.  Upon  tbe 
plaineat  principles  of  public  policy,  be  "would 
be  absolutely  estopped  to  do  this,  because  a  man 
who  obtains  or  defeats  a  judgment  by  plead- 
Init  or  representing  an  act  In  one  aspect  will  be 
precluded  from  giTlng  Itadifferent  and  incon- 
•isteot  characterln  a  rabiequent  suit  upon  the 
same  subject"  McQueeD't  Apptal.  IM  Pa.  C85, 
4B A^.  Rep.  6Da.  ftisanlDflezibleandiiiTari- 
•ble  rule  that,  when  (be  cause  of  action  is  aub- 
stanlially  the  same,  and  is  or  miffht  be  sus- 
tained by  the  same  evidence,  no  chauKe  In  tbe 
form  of  tbe  ndt  or  of  the  pleadings  shall  svail 
to  withdraw  ■  matter,  wtalcb  has  once  been 
Judicially  determined,  from  the  estoppel  ot  the 
adjudication.  Consequently,  a  Judgment  In 
one  Bult  will  be  concluslTe  In  every  other  where 
tbe  cause  of  action  Is  subsiaolially  identical, 
notwithstanding  a  change  in  the  formin  which 
the  action  is  biougbt.  But,  for  this  defence  to 
be  availing,  there  must  have  been  a  Judgment 
for  a  discontlauaoce  of  tbe  suit,  before  judg- 
ment will  create  such  estoppel.  It  has  been 
established,  both  In  this  country  and  In  Eng- 
land, that,  whenever  an  act  is  done,  or  a  state- 
ment Is  made,  t^  a  party,  which  cannot  t>e 
contravened  or  controvertnl  without  fraud  on 
bis  part,  and  Injury  to  others,  whose  conduct 
has  been  influenced  by  tbe  act  or  admission, 
the  character  ot  an  estoppel  will  attach  to 
what  wonld  otherwise  be  mere  matter  of  evi- 
dence, and  It  nlll  become  binding,  even  in  op- 
poaitlon  to  proof  of  a  coutrary  nalnre.  But  it 
is  perfectly  obvious  that  the  case  at  bar  does 
not  belong  to  (his  class  of  estoppels,  for  the 
change  In  tbe  character  of  the  claim  bf  tbe 
apiKliant  has  reaalted  In  no  fraud  of  Injury. 
The  case  of  FarweU  v.  Myen,  SB  Mich.  1T9, 
■od  the  case  of  Wai^um  v,  Onat  We*tem 
Ini.  Oo.  lU  Maaa.  17S,  both  dted  try  the  ap- 

ellee,  sustain  our  concluslona.  In  the  Hich- 
,  ID  case  the  claimants  sold  to  tbe  defendant 
goods  to  the  value  of  |10,000.  The  defend- 
am,  a  few  days  afterwards,  executed  a  deed  of 
trust  for  the  benefit  of  bis  creditors,  and 
the  vendors  sued  out  a  writ  of  replevio  for 
tbe  goods  so  sold  to  tbe  InscdvesL  Under  tbe 
SI  L.  a  A. 


had  replevied,  lliey  then  filed  their  account 
against  tbe  inaolvent  estate  for  flO.OOO.  leaa 
^,000.  tbe  valne  of  the  goodi  replevied.  The 
court  held  that,  having  elected  by  the  replevin 
suit,  wblch  went  to  trial  and  to  final  Judg- 
ment, to  rescind  tbe  contract,  they  were  bound 
by  that  election  and  could  not.  In  thedlstribn- 
uon  of  the  Insolvent's  estate,  treat  the  contract 
as  In  force,a<ter  having  proceededin  the  replev- 
in suit  upon  the  assumption  thst  it  bad  been 
rescinded.  Tbe  court  held  that  "by  rescind- 
ing the  sale,  and  proaecnting  lo  judgment  an 
acltoo  of  replerin  for  tbe  goods  sold,  on  the 
theory  that  the  (rand  of  tbe  assignor  bad  viti- 
ated the  contract,  and  that  they  owned  said 
goods,  the  plsintills  bad  elected  tbeir  remedy, 
and  cannot  be  allowed  to  come  into  court  a 
year  afterwards,  because  of  their  failure  to  se- 
cure adequate  relief  In  the  replevin  suit,  and 
base  a  claim  upon  the  Inconsistent  Idea  that 
the  goods  were  sold  lo  tbe  aaeignor."  It  may 
not  be  amIsB  to  observe  that  in  P»aer$  v.  Bane- 
diet.  88  N,  T.  606,  a  cane  quite  limilar  to  the 
one  at  bar,  a  conclusion  preciwiy  the  reverse 
of  that  annoQDCed  in  the  Hicbiiran  case  was 
reached,  and  the  doctrine  was  recogoized  that 
a  partial  lecoveir  of  goods,  under  a  replevin 
sued  out  under  circumstances  such  as  we  have 
here,  did  not  bar  an  action  for  the  remainder, 
or  preclude  the  vendor  from  filing  a  claim  in 
the  insolvent  vendee's  estate  for  the  value  of 
ibe  balance  of  the  goods  which  be  failed  to  re- 
cover under  tbe  writ  of  replevin.  In  the 
Haseacbusetts  case,  where  a  pcraon  Bled  a  bill 
In  eaulty  to  reform  a  policy  ot  insurance  by 
strlklDg  oat  a  clause  of  warranty,  and  after- 
wards.brougbt  an  action  at  law  upon  the  pol- 
icy as  written,  alleging  compllaQce  with  the 
warranty,  and  after  a  trial  on  that  issue  had 
Judgment  rendered  against  him,  it  was  held 
that  he  bad  elected  bts  remedy ,  and  had  waived 


baefti 
Rep.  655. 

The  record  now  before  us  dlsclosei  the  fact 
that  the  replevin  suit  was  not  pceased  to  trial, 
and  that  a  judgment  was  not  entered  therein. 
Tbe  suit  was  voluntarily  discontinued.  To 
bold  that  the  vendor,  by  merely  suing  out  the 
writ,  though  It  (the  vendor)  subeequently  aban- 
doned the  proceeding,  and  paid  to  the  vendee's 
trastees  tbe  value  of  tbe  goods  replevied,  for- 
feited all  right  to  claim  payment  for  these 
very  same  goods,  would  be  lo  stretch  the  doo- 
trine  of  election  of  remedies,  and  to  widen  its 
consequences  far  beyond  aoy  limits  heretofore 
recognized  In  Maryland.  It  would,  in  fact, 
prescribe  u  a  penalty  for  a  mere  mistake  in 
bringing  a  suit,  not  the  usual  one  of  costs,  but 
the  far  graver  on?  of  a  forfeiture  of  ajuslaod 
metitonoos  claim;  and  Ita  adoption  would 
place  a  court  of  equity  In  the  same  aDomalooa 
■Itualion  of  being  forced  to  say  to  a  suitor: 
"You  made  a  mistake  la  suing  out  this  writ  of 
replevio.  but  you  recognized  ^our  error,  and 
promptly  dlscontlnned  tbe  action.  Tour  mis- 
buitnoone,  becaoM  thetniat«eabKV» 
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been  pr^Jadlced.  Coufenedly,  you  delivered 
the  Insolvent  ihe  floods,  mod  confessedl;  joa 
liBve  DOt  beeo  paid  for  tbom.  Tbeir  vuue 
formB  part  of  ibe  iotolveiit'i  catate,  but.  be- 
cBQse  ;au  iDadvertentlj  suppoiNd  you  bad  a 
riiibtto  redalm  the  goodi  (tbonfcb  wbeo  you 
dbcovered  yon  bad  Dot  sucb  rlgbt  yon  Hban- 
doDed  your  Bull),  yon  aball  not  receive  adollnr 
of  your  debtor^!  esuie.  Ton  ahall  doI  get 
eveu  a  part  of  tbe  money  realized  from  Uie 
very  property  vhicb  you  lold  aod  delivered 
lo  the  insolvent.''  With  equal  propriety  could 
a  legatee,  nbo,  baving  caveated  a  will,  subse- 

Suently  digm<(«e<l  tbe  proceedinii  without  a  tri- 
I,  beaeprived  of  blalegBcy;buI  it  ba* been  dis- 
tinctly beld  Ibat  be  is  not  estopped  (o  recover 
bis  legacy.    State  t.  Adami.Tl  Itlo.  620. 

Estoppels  must  be  reciprocal,  and  bind  botb 
parties,  Tbey  operaie  only  oo  parties  aod 
privies  In  blood  or  estate,  and  cao  t>e  used 
neitber  bv  Bor  sninst  stranj^rs,  "He  that 
aball  not  be  concluded  by  Ibe  record  or  other 
matter  of  estoppel,  sball  cot  (»Dclude  auoiher 
by  iL"  Alefunder  ▼.  'Wallet,  8  Gill,  289,  00 
Am.  Dec  688.  Tbe  truBlees  of  tbe  vendee 
were  not  bound  by  tbo  replevin  suit,  nor  by 
the  vendor's  election  of  that  reraedv.  They 
brought  suit  upon  tbe  replevin  bona,  and  re- 
covered a  judgment  for  the  full  value  of  tbe 
replevied  property,  and  tbU  they  did  upon  tbe 
Clahn  tbat  tbe  title  to  Ihe  ferlilizere  bad  vested 
in  tbe  Waring  Mnnufacturing  Company,  under 
the  contract  of  Bale  nith  tbe  Bollon  Company. 
lo  other  words,  the  trustees  succesaiuUy  In- 
■iMed  on  tbe  contract  of  sale  being  a  sub^t- 
Ing,  uoretdnded  contract,  n  otwi  that  and  tng  tbe 
attempted  repudiation  of  it  by  tbe  Bolton 
Company,  Having  recovered  a  Judgment, 
and  DHTing  collected  tbe  tnoney  due  .under 
tbat  Judgment,  upon  Ihe  hypothesis  that  the 
contract  was  not  leadiided,  but  was  in  fact  in 
full  force,  what  standing  bsve  tbey.  In  [tbeir 
capecitv  as  creditors,  to  object  to  tha  pay- 
ment of  tbe  promissory  note  heM  by  the  ven- 
dor of  those  gpods  for  tbe  price  at  wbtcb  tbe 
goods  wereeoMT  Having  recovered  the  value 
of  the  goods  on  tbe  theory  that  Ihe  contract 
was  not  rescinded,  tbey  u.ject  to  tbe  payment 
of  1be  note  oo  ibe  opposite  ground,  Ibat  Ibe 
contract  bad  been  rescinded.  ThIslacerlBluly, 
as  the  Scotch  aay,  "to  appn>bat«  and  repro- 


bato."     B»    CAtttom,    L.    R    81    O.    Div. 

ua. 

If  tbe  doctrine  sancthmed  fai  THawpw  r 
Bcwird,  81  Mich.  Stni.  to  tbe  eflect  tliat  it  h 
Immaterial  whether  Uie  plaintiff  obtaina  i» 
dress  in  Ihe  first  action  or  not,  were  adopted, 
and  it  were  beld  that  the  mere  fact  of  bring- 
ing a  suit  in  one  form  of  action,  thongb  abas. 
duned,  without  trial  or  witboat  JodnDeat. 
forever  precluded  a  reaort  to  aor  otber  lonn  tt 
action  respecting  the  same  aoblect-iiiatler,*)! 
would,  when  logically  follnwed  cot.  prereBl 
an  amendment  from  one  form  of  action  lo  aa- 
olber,  although  the  right  to  make  sucb  amead- 
ments  is  expressly  given  by  §  84,  art,  76,  irf 
Ibe  Code  It  would  prevent  sucb  amendment^ 
because,  If  the  mere  naked  selection  of  one 
remedy  is  mch  an  eiclnsion  of  another  liMva- 
dsient  one  as  to  estop  the  parly  who  bad  m- 
lected  the  first  from  ever  afterwards  resoruDg 
lo  tbe  second,  the  bare  brfngiog-  of  a  suit  ia 
ooe  form  of  action  would  oecesEBrily  pcedode 
a  reaort,  even  by  way  of  amendment,  to  tbe 
opposite,  or  inconsistent,  form  of  actioD.  U 
Ibe  doctrine  of  Thumpion  v.  Reward  w^n  gen- 
eralized, it  would  amount  to  Ihla:  Tbat  a  Ittl- 
gant  electa  bis  remedy  In  every  case.  In  the 
first  inslanoe,  at  bis  peril.  If  be  finds  that  be 
has  made  a  mistake,  whether  in  coaaeqnence 
of  erroneous  views  of  law  or  fact,  he  faaa  oer- 
erlbelesi  estopped  himself  from  retradaft  Us 
steps.  He  cannot  dismiss  his  suit,  and  imti- 
lute  a  nevT  proceeding,  of  a  diSereDt  nainre, 
BgalosI  the  same  party.  But  no  one  suppoaca 
Ibat  this  Is  the  law.  Anchor  MOL  C».  t. 
WaiA.  20  Mo.  App.  lOT. 

We  bold,  then,  tbat  tbe  mer«  fact  that  tbe 
Bolton  Mines  Company  sued  out  a  writ  of  re- 
plevin to  recover  posaeaslon  of  these  Kooda^  and 
then  discontinued  the  proceeding  wftbont  trial 


the  goods  10  the  trustees  of  the  vendee),  d 
not  estop  It  to  claim,  out  of  the  vesdee'a  as- 
sets, payment  of  tbe  ooie  given  br  tbe  pur- 
chaser for  the    price  of   Ibe  fertilisera   aold. 


tng  Hannfsctnring  Company  in  the  funds 
which  the  Irosiees  hold  for  alslributloa,  W« 
therefore  reverse  Ibe  order  appeated  from. 
Order  reverted,  with  costs  above  and  below, 
and  cause  remanded  for  futtber  piooeedln^ 


ALABAMA  SDFKBME  COTJBT. 

■W.  L.  THORNHILL,  Appt., 

e. 

Uartln  OHEAB, 


~> 


_  ,    ««  peraon  to  take 

all  tha  eliHiieea  o"  a  proposed  scbeme  lo 
raffle  off  properlr.  tbenby  ellmlnatlDir  all  the 
elemenli  of  ctisnce  and  flilar  a  deOnlla  price  for 
'  mlamul. 


a.  The  fiact  that  fbriWtawvradepo^lad 
OB  Snndaar  to  hind  tJie  parUea  %o  an  anca- 
menl  wliioh  was  Invalid  iMceuM  made  on  tlMt 
dar  does  not  ^ve  one  of  tbem  maj  rlsht  to  i^ 
oover  hta  deposit  atter  tin  liolder  has  ezeoDSed 
the  transaction  on  a  aubseguem  dar  bj  drtlver- 
Inn  tbe  torfelt  to  tiM  oUisr  partr  before  be  mm 
notified  not  to  do  so. 

(January  IB,  UBU 

APPEAL  by  plalniiir  from  a  lodgment  trftfaa 
Circuit  Oooft  for  Walker  County  in  favor 


Norm.— As  to  lottery  schemes,  see  al«r>  People  v.  ilnckv.  Btate(l(d.1t  L  B.  A.  STl;  8tata 
Elliott  (Hlch.)  8  L.  B.  A.  «e,  and  note:  TelJowstone    {La.)  10  I-  B,  A.  €0,  andnotw  ~ 
Kit  V.  State  (Ala.)  T  L.  &  A.  H»,  aod  note,-  Bal- 1  L.  R,  A.  H). 
81  L.  It.  A, 
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of  defendut  fn  hi  action  broaght  to  racow 
poMcMloD  of  A  watch  which  defendint  b»cl  ob- 
tmlned  u  a  forftlt  for  plalDtlfTi  Tcftuing  to 
CUTT  out  ■  rontrect.     Affirmed. 

The  (icU  are  staled  to  the  oplnloD. 

Mr.  T,  L.  Sowell,  for  appellBDi: 

The  contract  li  void,  made  an  by  ezprcM 
■taluloTT  decUratloD. 

Ala.  Code  ISUfl.  ^^  1742, 1749. 

Ii  la  stxoluttlj  and  ab  initio  void,  and  tbera- 
fore  mult  be  a  nulULy, — mnst  be  wilboutkMl 
effert,  toeapable  of  coDfeniog  iltht  or  im- 
posinir  dutj. 

Flinw  *.  Batiter,  «4  Ala.  198. 

TbeappellaDiineDililed  to  recoTrr. 

Dodton  T.  Oirrit,  10  Ala.  666:  Wieman  i. 
Mabet.  4S  Mich.  4H4,  40  Am.  Rep  476. 

The  watrhea  pat  Id  Ibe  haoda  of  the  ttake- 
holder  were  a  wager  tbtt  the  illegal  inde 
^vould  be  CO naum mated  on  Honday, 

2  Bnuvler,  Law  Diet  tUIa  Wager;  BuniU, 
L«w  Dirt.:  Websler,  Unabridged TWct. 

If  It  was  a  wager  the  appellant  was  clearly 
entitled  to  recover  bU  property. 

Ala.  Ci'de  1886,  §  1743;  TrammBU  t.  Gor- 
don.n  Ala.  666:  £«is{(v.  j9r«(i)»,74  Ala.  817, 


prllesi 

Wbere  the  rorfeJCuTe  ta  paid  over  to  the 
winaer  by  tbe  iiHkebnlder  with  Ibe  conient  of 
the  loser  the  coDtracI  becomea  executed. 

Fither  V.  Uildretn.  117  Haa*.  066i  MeEtt  t. 
JUaniee,  11  Gush.  837. 

The  appellaol  and  appellee  belog  parMet  to 
tbe  tianaactlon  after  tbe  ezecallon  of  tbe  oud- 
traci  by  the  oooaeat  of  appellant  they  were  in 
pari  dtlieto. 

Wood  V.  Dunean,  9  Port.  (Ala.)  397;  Fither 
T.  Hildreth,  and  3leE*»  v,  J/aniet.  npra. 

If  a  cnnlract  baaed  on  acooalderailoD  coo- 
trary  to  law  baa  been  fully  and  Tolnntartly 
executed,  and  the  parties  arefnparfdtUeto.tM 
routtE  will  not  Interfere  todtatarb  theacquirsd 
ligliti  of  tlUier  at  tbe  Insiann  of  the  other. 

im  V.  t>eeman.  78  Ala.  200,  49  Am.  Rep. 
48:  Im  y.  Camen,  61  Ala.  8lQ:  Morri*  t.  Hall, 
41  Ala.  510;  3  Kent.  Com.  p.  467;  I  Bricfcel's 
Dig.  «77,  §  83;  Wood  t.  Dtinean,  nma;  Long 
t.  UwtTii>i  F.  R.  Co.  91  Ala.  S19:  FarHor 
Jii'etB  Eiipfond  Morig    ~  ~     -     ■- 

Am.  &  Eog.  Edc  I 

HantlsoDi  J.,  delivered  the  optoloD  of  tbe 

At)  tbe  aiitboritlet  hold,  if  money  or  prop- 
erty be  plared  In  tbe  bandi  of  a  atakeholder. 
to  flblde  tbe  result  of  a  bet,  oraa  a  forfeft  (o 
bJQd  pinlei  to  aa  Illegal  contract  while  tt  re- 
mafna  In  bl*  bands.  It  may  be  arrested  by  tbe 
bailor  before  or  after  the  happening  of  the 
event  upcn  which  tbe  money  Is  to  be  paid  or 
tbe  forfel'ure  depends.  While  In  bis  bands,  It 
Is  in  trantita.  He  la  oot  a  party  to  the  Illegal 
contract,  uid  apon  tbe  retoceliou  of  hia  au 
thority,  tbe  money  or  property  remains  la  bis 
baotla  aa  a  naked  trtislee  for  tbe  parttra  who 
plared  It  there.  Wood  *.  Dunran.  9  Port. 
(Ala.)  227;  fhaOiJ^oTd  T.  Ward.  8  Ala.  87,  M 
Am.  Rf  p.  43n;  LewU  v.  Brvtoa,  74  Als.  HIT, 
40  Am.  Rep.  B16;  BaU  v.  Qiliert,  12  Mel.  403; 
Fither  V.  Uildi-tlh,  117  Uaas.  608;  Vitel.tr  v. 
Fate.  It  Jobu.  26.  But,  aa  was  announced 
81L.R.A. 


in  JfeSM  w.  irmiM,  U  Coali.  898,  "the  law 
aeema  to  hare  been  bek),  by  the  autborlllea, 
that  If  after  tbe  event  Is  ilelermined  tbe  loaer 
pays  tbe  money  to  the  winner,  or  pauita,  by 
hb  assent  or  alienee,  tbe  atakebolder.  Into 
whoae  handa  tbe  same  has  been  placed,  to  pay 
it  over  to  tbe  winner,  the  loser  cannot  recovei 
back  the  same.  In  such  caie,  the  principle  la 
applied  tbat  the  law  will  refnse  its  aid  to  rs- 
atore  tbe  money  to  the  loaer,  both  partlea  being 
in  pari ddieto.'^  In  Vitehtr  v.  7aie»,  11  .lobns. 
26,  it  was  said  br  Kent,  Oh.  J. :  "If.  after  the 
determination  oi  tbe  event  against  the  plaintiff, 
tbe  money  had  actually  been  paid  over  Ii    " 


Iraiy,  the  platnllff  could  not  have  sustained  an 
action  against  tbe  wtoner  to  recover  bat^  the 
deposit; '  citing  Hovtan  v.  Haatodt.  B  T.  R. 
67S,  In  which  Lord  Kenyon  said  tbat  there  ii 
no  case  to  be  found  where  an  action  has  beat 
maintained  to  recover  Uie  money  back  again. 
All  ibe  decisions  of  tbia  court  are  In  Una  with 
these  authorities,  holding,  aa  to  sulti  upon  ex- 
ecutory contracts  founded  upon  immoral  or 
Illegal  coDSlderatlona.  they  may  always  be  de- 
fended on  the  ground  of  their  invalidity;  but 
that  when  executed,  unlew  controlled  by  stat- 
ute to  tbe  contrary,  the  law  will  not  Interfere, 
at  the  inatanoe  of  either  per^,  to  undo  that 
which  it  was  originally  unlawtul  to  do,  for  the 
reaaon  that,  beliig  equally  at  fault,  the  law  will 
help  neither.  Dmg  v.  Qtorgia  P.  R.  Oo.  91 
AJa.  632,  and  authodtiee  there  collected. 

Section  1743  of  oar  Code  provldeB  tbat  all 
coD'mcta  founded  In  whole  or  in  part  on  a 
gambling  consideration  are  void;  and  anv  per- 
son who  baa  paid  any  money  or  delivered  any- 
thing of  viUue,  toal  upon  any  game  or  wager. 


aiatnte.  It  would  be  an  exception  to  tbe  rule  aa 
to  executed  coolracta  to  which  we  have  iuat 
referred.  BamueU  v.  Ain$tecrrlA,  IS  AU.  866. 
The  factrare,  that  on  Sunday  morning,  being 
In  the  presence  of  defendant  and  others,  when 
tbe  flubject  of  raffllni;  came  up,  the  plain  lift 
atated,  that  "he  believed  be  would  rslfie  off 
hIa  dwelling  boose  and  lot  by  chances,"  stating 
the  proposed  schema,  the  chaoces  to  be  600,  at 
a  speclSed  Talnatlon.  The  defendant  said  he 
would  take  all  the  chances,  to  which  plaintiff 
assented,  and  said  be  would  make  out  a  deed 
to  the  bouse  and  lot  tbe  next  dsy,  and  deliver 
It  10  defendant,  when  be  could  pay  him  the 
money  fot  It  Both  parties  agreed  at  the  same 
lime,  to  put  up  their  watchealn  the  handa  of  a 
stakeholder,  as  a  forfeit,  to  atand  by  tbe  propo- 
sition as  made  and  accepted,  wbicb  waa  done. 
This  statement  of  facts  shows  thai  all  tbe  ele- 
ment; of  chance  were  eliminated  from  the  coo- 
tract,  wbicb  reanlted  in  being  nothing  more 
than  an  offer  by  the  one  party  to  sell  tlie  bouae 
and  lot  at  a  otTiaIn  price,  to  be  arrived  at  by 
calculation,  and  tbe  acceptance  of  Ibe  offer  by 
the  other.  There  waa  notbinir  unlawful  ia 
Ibis  offer,  as  msde  end  accepted,  if  it  bad  been 
done  on  any  otber  dsy  than  Sunday,  but  hav- 
ing been  made  on  that  day,  It  was  void,  and 
incapal  1e  of  enforcement.  Code.  ^  IT49. 
But  thia  suit  arises  outdik  the  contract  of 


ogle 


AT.tmf*  BuFBEwt  ContT. 


1  innluM  of  Uifl  hooiB  ud  lot. 
oftbe  trsDiacUoa  of  pnttlDC  up  tbe 
waichM  to  wcuM  tbe  falflloMot  <rf  w» 


tncL  It  ]»  uld  ibii  wu  a  bet  or  wefcer, 
which  bringi  the  caw  under  tbe  fofloeDce  of 
■aid  g  XH2  of  tbe  Code.    As  to  thb,  let  iu  see. 


or  other  thing  ihall  be  paid  ordellTered  to  one 
<tf  them  OD  tbe  happenug  or  not  happenloK  of 
an  uncertain  event. "    2  Bourler,  Law  Diet. 


watob«t  waa  not  a  wager.  It  was  only  _ 
pledge  of  the  good  faith  of  the  parties  to  abide 
the  terms  of  the  agreement,  in  tbe  shape  of 
liquidated  damages  for  a  failure  of  either  to 
pmoim  his  agreement.  Ke^ik  t.  KeMe,  86 
Ala.  SS3.  If  the  trausactlon  bad  occurred  on 
an;  day  but  Sunday,  the  Idea  of  gambling, 

¥Thap8,  would  not  have  occurred  to  any  one. 
bis  suit,  it  will  be  borne  <□  mind,  is  not  on 
the  contract.  It  is  In  deilnue  by  the  plaintiff, 
who  receded  from  the  bargain,  against  the  de- 
fendant, who  stood  by  It,  and  to  whom  plain- 
llfTa  watch,  put  up  as  a  forfeit,  had  been 
delivered,  The  evidence  of  plalnllB  (ended  to 
show  that  on  Sunday,  the  day  of  the  tranaac- 
tton,  shortly  after  it  occurred,  he  notlfled  the 
stakeholder  that  he  would  not  stand  by  the 
proposition,  and  not  to  deliver  the  watch  to 
tbe  defendant;  that  be  demanded  the  watch 
from  the  stakebolder,  before  be  delivered  It  to 
defendant,  and  did  not  authorize  him  to  de- 
liver It  to  him;  and  that  oo  Monday  or  Tues- 
day following,  plalotifl  told  defendant  he 
would  not  abide  Uie  proposition  made  on  Bun- 
day  befote,  and  wanted  hla  watch,  which  de- 
fendant refused  to  deliver  to  him.  On  tbe 
part  of  defendant  it  was  shown  that  plaintiff 
didnot  uotify  him  of  his  intention  not  lo  abide 
tbe  transacUon  of  Sunday,  until  after  tbe 
watch  had  been  delivered  to  blm  by  the  stake- 
holder, and  rurther,  that  the  next  day,  Mon- 
day, plaintiff  told  Uie  stakeholder  It  was  de- 
fendant's watch,  and  to  turn  It  over  to  him, 
which  be  accordingly  did,  and  that  after  he 
had  turned  It  over  to  defendant,  plaintiff  told 
the  stakeholder  not  to  give  It  to  defendant, 
whon  ha  BoUfled  him   that  be  had   already 


tonied  it  over  to  htm.  Tbe  attempt  of  i\»im 
tiff  here  Is  to  recover  this  property  beeaoMlba 
agreement  of  forfeiture  was  entered  into  em 
Sunday.  It  could  not,  as  we  have  diowB, 
have  reference  to  any  illegality  growing  out  of 
tbe  proposed  raffles  which  waa  ■flerwaids 
abandoned.  The  condition  on  which  Ike  tor- 
felt  was  to  be  delivered  to  defendaiit  bad  takes 
place.  No  delivery  was  made  on  Snnd^.  b« 
on  Monday  or  Tuesday  following,  ukl  tberetiT. 
as  between  the  parties  to  tbe  transsctfan.  it  be- 
came executed.  Whatever  element  of  illegal- 
ity, if  any,  there  may  have  been  in  putting  up 
the  forfdture,  hi  tlie  be^olng,  on  Suoday, 
tbe  pMntlff  waa  as  much  to  blame  for  aa  oe- 
fendant,  and  If  the  walch  waa  dcHmed 
according  to  the  term*  of  the  ^reement  of 
forfeiture,  tbat  agreement  became  rieeated. 
and  plaintiff,  in  a  pnit  in  detinue  for  tbe  i»^- 
erty  itself,  la  in  no  condition  to  ask  tbe  law  lo 
reclaim  it  from  tbe  predicament  in  wUA  he 
contributed  to  place  it  It  is  only  tn  atdta  on 
contracts,  void  under  the  statute  for  bsvfiv 
been  made  on  Sunday,  that  the  defenae  of  la- 
validity  for  having  been  executed  on  thU  day 
can  be  made,  if  the  contract  remafna  unexe- 
cuted. If  one  buy  a  hoise  on  Sunday,  and  h 
Is  delivered  and  paid  for,  it  conkd  bard!;  be 
contended  that  either  iMTty  could  aiw  the 
other,  the  one  for  the  horse,  or  Ibe  Otber  Cor 
the  money  he  paid  for  it,  because  the  Iranaac- 
ilon  occurred  on  Sunday.  Biadb  t.  OUrtr,  I 
Ala.  450,  S6  Am.  Dec.  361;  WinMam  t.  CUU- 


Oarrgia  P.   R.  Oo.  91  Ala.  G8S.      .     

had  been  brought  in  proper  form  agatoat  tba 
slsbeholder,  and  tbe  proof  showed  ttut  be  was 
notified  not  to  deliver  tbe  watch  before  be  did 
so,  a  case  different  from  the  one  we  now  bave 
would  be  presented. 

It  follows  from  what  we  bare  said  tbat  un- 
der the  evidence  in  this  case  the  plalatifl  waa 
not  entitled  to  the  general  charge  aarequeated. 
Nor  was  there  any  error  of  which  plainttll  caa 
complain,  in  giving  tfaoae  cbatges  lequested  for 
defendant 

4ffir7neit. 


CALIFORNIA  BDFHBMB  COURT. 


1. 


Alexander  McBEAN,  AppL, 

Olty  of  FRESNO  et  al..  B»^t$. 
(112  Cai.  169.) 

.    . ,  oltj  mar  eoatraiet  tor  tb«  diapoaal 

of  aewase  from  the  ou  trail  of  Beven  althonaA 
this  la  ou  bride  tbe  oorporate  Umlts. 
:.   Tbo  UabUlty  Incurred  t^  m  tAtr  ea» 
trmet  topar 


period  of  reara  (Or  tbe  ttfMMBl  of  sawaae  ta. 

within  the  meanlDS  o'  a  oraatltutliMal  pnivWaB 
that  any  IJaUlttv  "  exoeedlnfc  In  anj  year  tbe  fa- 
come  and  revenue  provldBdforttrorsuiArear'* 
■hall  tw  void,  to  be  deemed  tbe  amoupt  annnaBy 
pajable.  and  not  tbe  aaanvMe  for  tbs  wbde  ana 
of  the  oontraot. 
S.   A  eontr^et  by  »  aawwlrtpail  bestfd  •»• 


ITOTB.— On  the  question.  What  conBIItutea  in- 
debtednen  of  a  munlcipatltr  wlibta  tn^  meaolDg 
ot  pKtvUoDsllQiltlDB  the  amount  thereof !  see  nore 
to  Beard  V.  Hophlnavllle  iKy.)  IS  L.  R.  A.  402. and 
am  (be  case  of  Baleno  v.  Neosho  (Mo.i  IT  L.  B.  A. 


As  to  the  UmKaUon  of  munti 


al  indebtsdnaes  tn 


Kenergl,  see  also  Baloabuis  v.  Frao  {Pa-t  4  L.  S.  A 
33a:  nrooker.FbllBdelphlaiPa.)flUB.A.iai,aM 
Lfon  V.  Cbamborsbur^  (Pa-I  a  L.  B.  A.  Ell. 

As  to  the  imlldlt;  of  oontnota  made  l>r  oJbmi 
for  a  period  tMyond  (heir  term  ot  offlos,  see  aels  U 
Btaeldea  V.  Vox  (KanJ  U  I- B.  A.  nr. 


,dbyCoogIe 


UoBkui  y.  Fbiuhk 


APPEAL  by  plaintiff  from  %  Jadgment  of 
tlie  Snperloi  Conn  for  Fresno  Couoty  in 
fttvot  ot  deteoiioia  ia  m  action  brought  U)  re- 
corer  tbs  contract  prlc«  (or  (errlcea  rendered 
ia  dispoafng  of  lewage  for  defendoot  dij. 

The  tftcta  ue  stated  In  the  oplntoa. 

Meun.  E.  D.  Edwaxda  and  W,  O. 
OrMTea,  for  appellant: 

Decl^oni  In  our  Bupreme  court  In  passing 
upon  tbe  provlilou  of  our  CoDsUtntlon  have, 
as  iDterpreted  bj  DtUon,  conslmed  It  to  mean 
that  each  Tear's  income  and  revenue  must  pay 
«ach  year^  indebtedness  and  liability,  and  Uist 
□o  indebtedness  or  liability  In  any  one  year 
shall  be  paid  oat  of  the  income  or  revenue  of 
any  future  year. 

Dill.  Man.  Corp.  «h  ed.  ti  lS4a. 

When  iaiucb  cases  a  municipality  contracts 
fur  work  and  labor  its  debt  or  liability  for 
payment  does  not  arise  until  the  work  is  done 
or  the  labor  performed  under  the  contract. 

Oroieda-  v.  SuUiian.  128  Ind.  480, 18  L.  R. 
A.  Wt-.EattSL  LouUv.BattSt  TA)uit  OailigAt 
<£  (7.  a>.  68  IH,  480.  88  Am.  Hep,  97;  ffwtoa 
▼.  SvnuuM.  17  N.  Y.  118;  Oomjon  v.  Bom, 
17  N.  Y.  46S;  Vineeniui  v.  CVtem't  Oattight 
Co.  ISa  Ind.  114,  16  L  R  A.  485. 

If  tbere  Is  no  debt  or  liability  to  pay  except 
sa  each  year's  work  is  performed  under  the 
contract,  tb«  city  can  and  n ill  eailly  make  pro- 
TJalan  out  of  eicb  year's  Income  and  rerenoo 
for  the  payment  for  that  year's  debt. 

Orant  v.  Datenport,  86  lona,  896. 

The  provisions  which  prohibit  a  muVidpal 
corporation  from  legislating  future  reairictioDS 
to  its  own  legislative  power  are  not  applicable 
to  a  time  contract  entered  into  by  audi  a  cor- 
poration. 

Iiuiiatuipolii  T.  IniUanapolit  QaHigM  4  O. 
Co.  60  IiHl.  8M;  Walon  v.  %-aeuw.  17  N.  T. 
110:  Vatparaito  v.  Gardner,  07  Ind.  1.  49  Am. 
Rep.  410;  Atiantie  Oitt  Wattmorh*  (h.  v.  At- 
lantic com.  48  n.  J.  l  era 

There  is  no  limitation  ai  to  time  of  maklog 
contracto  upon  the  dtyof  Fresno  to  Its  charter 
or  the  Consrilutloo  of  this  state. 

Id  tbe  abseoce  of  sucb  limitation  the  Ixiard 

'  nre  bound  by  no  rule  other  than  ao  honest  sod 

fair  exercise  of  tbe  discretion  reposed  in  them. 

Coolc  i.Radnt.  4»Wia.  348;  liieht  v.  San 
Jo-e,  101  Cal.  442;  BanPraneueo  OaiUght  Co. 
y.  Dvnn,  m  Cal.  686;  rn-ntory,  Woodt,  t.  Ok. 
fa/icma.  i  Okla.  1S8. 

.Mr.  lb  W.  Motiltrie,  for  respondents: 

The  common  council  had  no  authority  to 
provide  for  tbe  creation  of  a  debt  to  arise  in 
the  future,  any  more  than  to  create  a  debt  dl- 
recily  and  inprmenti. 

WaUaay.  ikm  Jmi.  39  Cal.  181. 

Tbe  framers  of  tbe  Consiltuilon  meant  that 
Doaocb  Indebtedness  or  liability  should  be  in- 
curred (except  Id  tbe  manner  stated)  ezceedlnjf 
in  any  year  tbe  income  and  revenue  actually 
received  by  such  d^. 

San  Frandieo  Qai  Oo.  t.  BHekuedO.  08  Cal. 
641;  Siaw  v.  jStaOsr,  74  OaL  S5& 
Sllh  R.  A. 


A  (^m  oonid  not  be  allowed  or  paid  out  of 


Ce).  S83. 

This  whole  contract  obligation  Is  a  liability 
to  tlie  full  extent  of  tbo  whole  period. 

NiU*  Wateneark*  v.  SiU*.  98  Mich.  SI9; 
Smith  V.  Snaurgh.  77  N.  T.  181;  ^n^UU 
V.  Edicardt,  84  CI.  020;  Prinet  t,  Out'/uy,  lOS 
lU.  188.  44  Am.  Rep.  786. 

By  entering  into  a  Ave- year  contract  the  dn 
trustees  surrendered  or  bargained  away  tbMr 
legislative  or  governmental  powers  and  dutiea. 

Oakland  v.  Oarpentier,  18  Cal.  540;  Dill. 
Hun.  Corp.  g  97;  Piupltr.  Johruon,  0  Cal.  4W; 
Nougva  i.  Douglnit,  7  Csl.  65. 

The  ioabtlfty  ot  a  business  corporation  to 
avoid  ils  obligation  upon  the  plea  oi  tiltra  viret 
wben  it  has  received  and  telaioed  the  coosid- 
eralioD  for  its  obligatiou  ha*  no  appllcadoo  to 
a  municipal  corporation. 

Von  SeAmidt  v.  Widbtr,  lOS  Cal.  IGl;  Young 
V.  Independent  Se/ioet  Ditt.  So. 47,  Bd.<if  Edu. 
54  Miun.  38S;  OuUa  Pereha  <(  B.  Mfg.  Oo.  j. 
OgalaUa,  40  Neb.  TTS. 

Hsnahmw,  J.,  delivered  the  opinion  of  tbe 

llie  dty  of  3Vese;o  duly  and  regularly,  so  far 
as  form  and  procedure  are  concerned,  entered 
Into  a  contract  with  plaintiEt  by  which  plain- 
tifr  agreed  to  take  care  of  aud  dispose  of  the 

, ^__    .   payable 

uuarterly.  Plaintiff  was  lequired  to  pive,  and 
did  glTe,  a  bond  Id  the  sum  of  $10,000,  to 
wbicn  extent  he  agreed  to  idmborse  the  oor- 
poration  for  any  llablll^  or  loss  It  might  incur 
or  suffer  fay  reason  of  e  hulty  perfonnanca  of 
his  contract.  Nonaturalmeanswereavailable 
to  Fresno  for  (he  disposition  of  Its  sewage^  It 
bad  provided  sewers,  bat  had  made  no  pnivl- 
don  for  the  care  of  tbeir  contenta.  These 
were  to  ba  discharged  beyond  the  dty  limits. 
But,  before  tbe  sewers  could  be  used,  a  sewer 
farm  was  necessary  for  the  reception  and  treat- 
ment of  the  waste  matter.  Tbe  diy  had  se- 
cured no  such  farm.  Under  these  drcum- 
stacces.  the  contract  with  HcBetnwaseDiered 
into.  He  made  the  neccBsair  expenditures, 
and  year  by  year  performed  his  contract  ac- 
cording to  Its  letter  and  spirit.  Each  year,  in 
tarn,  thedlylevled,  collected,  and  apportioned 
<o  ibe  sevrer  fund  a  tax  to  cover  the  yearly 
amount  due  McBean.  and  daly  audited  and 
puid  his  demands  on  tbe  fond.  This  continued 
for  three  years.  Burtng  tbe  fiscal  year  ending 
lUr  81, 18M.  plslntUI  performed  bis  contract, 
but  tbe  city  refused  payment  upon  the  ground 
that  the  contract  waa  void.  HcBesn  tben  In- 
stituted tills  action,  charging  In  IheflrstcoUDt, 
for  tbe  value  of  labor  and  services  furnished  at 
defendant's  request,  and,  tn  the  secnnd,  plead- 
ing at  length  andstandlngupon  tbe  contract  In 
Suestlon.  He  also  averred  that  there  was  in 
le  aewer  fund,  not  otherwise  appropriated, 
and  available  for  tbe  payment  of  bu  demand, 
more  than  |S,000,  and  such  Is  the  undisputed 
fact.  Indeed,  none  of  th<M  facts  Is  disputed. 
Upon  tbe  trial  most  of  them  were  admitted  nn 
der  Btipulailon,  and  others  proved  without 
conflict.    Tbe  court  sustained  a  general  do- 


ogle 


CAurosau  Surxwa  Coinn; 


Btnner  to  the  wcoDd  ckow  of  ■ction.  At  Uie 
clou  of  plstDtllTB  case  &  moiloa  for  nonault 
ipoQ  tbe  ctuM  of  action  Id  usumptlt  wu 
made  and  granted.  Tbaw  two  mUngi  an  " 
error*  com  pi  lined  of 

AgalDBt  tbe  ralldit7  of  tbe  contnct,  the  first 
objectiOD  urged  ia  that  the  cltT  had  do  power 
to  enter  Into  tbla  contract  for  the  care  and  dis- 
position of  lit  sewage,  because  "It  bas  no  re- 
ference wbB'eierto  Ibc  sewage  within  Ihe  clly. 
but  provides  for  the  care  aud  dlspoeal  of  the 
sewage  from  tbe  outfall  of  tbe  teweis  some 
dtalance  from  the  city."  We  lee  no  force  In 
tfala  objection.  Proper  sewers  are  in  this  dsj 
so  esse Dttal  to  the  bjgieoe  and  sanitation  of  a 
maniclpallt;  that  a  court  would  not  look  to 
see  wbeibera  power  to  coostruci  and  maintain 
ib<m  bad  been  graoted  bj  tbe  charier,  but 


of  the  dtj  of  Fresno,  a  dly  of  the  Bfib  class, 
tiia  power  is,  however,  eipresa]]>  conferred. 
"The  board  of  tiusteee  shall  bave  power  lo 
establish,  conitruct.  and  maintain  drains  and 
■ewers."  Municipal  CorporatloD  BUI,  ^  ?U, 
subd.  S.  DUpoiiilon  of  tbe  outfall  is  an  es- 
sential part  of  the  mainieasDce  of  a  sewer 
■;iiem,  and  It  most  often  be  necessarv  for  In- 
land cllies  toarrange  for  that  dlspostllon  with- 
out their  corporate  limits.  Ci^dwaUr  t.  Tuektr, 
86  Uich.  474.  34  Am.  Rep.  601. 

But  the  controlling  quealions  presented  hj 
this  contract  for  determioationare:  -  (1)  Do«s 
It  violate  the  ConsiiiiitioB  and  charter  of  tbe 
'  city  of  FreiDOT  |3)  Does  It  operate  aa  a  sur- 
render or  suspension  of  the  legislative  powers 
of  the  trustees  of  tbe  cilyt  The  Constltuilon 
provide*  (art  II,  ^  18}:  "No  .  .  .  dl; 
.  .  .  shall  Incur  indebted ness  or  liability  in 
any  manner  or  for  any  purpose  exceeding  In 
anj  year  tbe  Income  and  reveDue  proTlded  for 
it  for  such  year,  without,  eio.  ,  .  .  Any 
indebtedness  or  liability  Incurred  contrary  lo 
tbla  provision  shall  be  void."  The  charter  of 
the  city  of  Fresno  provides,  In  terms  harmon- 
ious with  those  of  the  Conititntlon'.  "The 
trustees  *h*II  not  create,  audit,  allow,  or  permit 
to  accrue  any  debt  or  liability  In  eicea*  of  tbe 
available  money  in  the  treasury  that  may  lie 
leeally  apportioned  and  appropriated  for  auch 
purposes,  etc."  Slat.  188S,  p.  m.  Tbe  char- 
ter of  the  city  of  Fresno  aulborlEcs  tbe  levying 
and  collecting  of  a  tax,  not  exceeding  10  cent* 
on  each  tlOO.  for  tbe  sewer  fund.  Munidpal 
Corporation  Bill,  g  764,  subd.  9.  Noqa«atton 
Is  here  presented  but  that  the  text  which  may 
thus  be  collected  Is  ample  for  the  payment  of 
tbe  sums  due  or  to  become  due  to  plalniitt  un- 
der hie  contracl,  and  the  qnestlon  of  the  valid- 
ity of  Ihe  contract  1*  free  from  any  embarrass- 
ment from  this  consideration.  In  tbe  constitu- 
tional provision  under  consideration,  tbe 
framera  had  In  mind  the  great  and  ever-grow 
ing  evil  lo  which  tbe  municipalities  of  the  state 
were  subjected  by  tbe  creation  of  a  debi  in  one 
year.wbich  debt  was  DOl,  and  waa  not  expected 
to  be,  paid  out  of  the  revenue  of  that  year,  but 
was  carried  on  Into  succeeding  years,  increas- 
ing like  a  rolling  snowball  aa  ft  went,  until  tbe 
burden  of  it  became  almost  unbearable  upon 
tbe  taxpayers.  It  was  lo  prevent  this  abuse 
that  tbe  cnnstilntloDal  provision  was  enacted. 
In  San  Fruneitco  Qat  Oo.  i.  Brielcaedtl,  63 
81  L.  R.  A. 


OaL  041,  and  In  Shau  v.  SatUr.  74  CU.  m 
the  question  I*  discuaaed,  and  tbe  taiMpnte. 
llOD  of  the  constitutional  provMoo  laid  do*^ 
and  the  reason  for  It  jlven.  Kach  jeMr**  la- 
come  and  revenue  mait  pay  exrh  year'*  ia- 
Indebtednes*  and  liabtllly,  and  no  Indebtedne* 
or  liability  Incurred  In  one  year  ataall  be  paid 
out  of  tbe  Income  or  leveaue  of  uit  fntoR 
year.  The  taxpavert  of  mualdpklitlcB  an 
thus  protected  against  Ihe  Improvident  creaiioa 
of  Inordinate  debts,  which  may  be  cbarged 
sgaloabthem  and  their  property  Id  ever-iucreai- 
Ins-volume  from  year  lo  year,  until  he  who  h 
without  any  property  mar  be  In  a  better  (bnn- 
ctal  sicuatioa  than  one  who  owns  mucli. 

Upon  the  other  hand,  the  correlative  rigfali 
of  a  creditor  of  the  dty,  under  these  drcnm- 
siances  and  under  the  law,  have  been  reeratlr 
set  forth  with  exactness  and  clearneas  by  Hr. 
Justice   Hanison  in  Weaver  v.  San  Pyaaemr 


Citv  <£  Oaunti/  (Cal.)  4S  Pac.  972:  "  Wboevct 
deals  with  a  municipality  does  so  with  notice 
of  the  limitation  of  its  power*,  and  wilb  notiee 


also  that  be  can  receive  compensatioD  for  ids 
labor  or  materials  only  from  tbe  reTeDnrsand 
income  previously  provided  for  the  flacal  year 
durlne  which  his  labor  and  maiertala  are  fur- 
nlshcu.  and  with  tbe  knowledge,  too,  that  aO 
Olher  persons  dealing  with  tbe  munldpallly 
bave  the  same  rlghia  to  compensation  and  SR 
subject  lo  the  same  limitations,  a*  be  ts.  Eve* 
ihongh,  at  the  time  of  making  his  eoniract. 
Ibere  ud  funds  In  the  trraaury  aufflt^ni  to 
meet  the  amount  of  hie  claim,  be  is  charged 
wilb  notice  that  these  funds  are  llaMe  to  be 
paid  out  for  munidpal  eipeaditurea  before  his 
contract. can  mature  intoaclum  against  thi 
dly;  and  if  others,  whose  claims  baTCMsanad 
subsequent  to  hie,  are  able  to  intercept  these 
funds,  be  la  In  the  same  condition  as  any  end- 
iior  wl|0  has  dealt  with  one  wboae  aasets  *R 
exhausted  before  he  presenla  his  claim.  He 
acquires  no  claim  In  tiie  nature  of  a  lieo  npoa 
these  funds  for  the  amount  of  bisdemaod,  ncr 
ia  ttiiri:  any  legal  obligation  upon  the  munid- 
pality.  any  more  than  upon  any  other  debtor, 
to  pay  the  claims  agniost  It  In  the  order  in 
which  they  are  incurred,  unieae  they  are  pr^ 
sented  Id  that  order,  and  In  such  candllioD  and 
with  such  formalities  as  entitle  tbe  claimant  to 
immediate  payment.  In  dealing  wllh  tbe 
municipality,  he  moat  rely  upoD  tbe  InteKrily 
of  its  officers  that  they  will  not  incur  any  Ito- 
billties  durlDg  the  vear  Id  excess  of  tbe  Income 
and  revenue  provlaed  for  that  year,  and  as  * 
prudent  man.  be  will  aacerlsin,  not  only  tbe 
amotint  of  that  income,  but  alsoihe  aDtoontof 
the  claims  already  existing  and  of  tboae  thai 
are  likely  to  be  Incurred. 

In  Ibe  case  of  coniratU  extending  over  a 
period  longer  than  one  year.  It  may  be  readfly 
seen  Ibst  tbe  munldpallly  Is  abundantly  pro- 
tected, and  thai  it  la  tbe  coolractor  Iberewilh 
who  subjects  himself  lo  peril  and  risk  or  losa 
I(  there  are  not  revenues  for  any  given  vear 
BufBdent  and  available  for  the  payment  of  bis 
claims  for  that  year,  those  cUfms  become 
waste  paper,  and  are  nol  carried  over  ass 
cbariK  apninfl  the  income,  and  tbe  reveuoe  of 
a  succeeilinR  year.  This  determinallnn  of  the 
law  in  this  stale  removes  a  poteot  objedioe 
foutid  by  tbe  supreme  court  of  Hlcblaao  to 
RuataiDing  a  contract  under  a  law  rfmilar  to 
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«iiro«ii,  wbera  the  life  of  tbecontncl  wufor 
sereral  jetra.  Says  tbe  court:  "There  can  be 
nodoutit,  (d  oaroplDJoii,  that  this  w bole  con- 
tract oblinlioD  I«A  li&bllity  to  the  full  extent 
of  ibe  thirty  years  rental;  and  it  Is  equal)]' 
clear  that  all  unpaid  sumB  would  be  agcr^ted 
DDlil  paid."  Silei  Waiermn-kt  v.  i/iitt,  6S 
Uicb.  8ia 

Id  ibia  itate  rach  a  rale  would  not  obtain, 
-and  tbe  contract  under  cooMderatlon  i)  left 
witb  Ita  validity  to  be  deternifned  primarily  ■■ 
tbe  queition  ta  acswered,  Doea  it  or  doea  it 
noi  create  a  debt  or  liabllltj'  lor  a  given  year 
-cicfediug  the  revenue  of  that  yeaiT  And  up- 
on this  It  maybe  wid;  at  the  outlet,  Ibat  there 
is  a  coDtrarittT  of  opinion  in  tbe  courts  of  tt 
•tatb  which  bare  been  called  upon  to  Inte 
pret  conitilulional  or  charter  proTiBloDS  afmlli 
to  or  identical  with  our  own.  The  atate  of 
UicbigBO.  aa  will  be  obaerred  from  the  case 
last  cited,  holds  such  contracts  to  be  void,  for 
the  reason  above  quoted.  Ohio,  Kew  Jersey, 
Montana,  and  Oregon  have  reached  the  aame 
conclusion,  and  perhaps  other  states.  SteUe  v. 
.Vedbmy,  7  Ohio  St.  628;  Oawnpcrt  v.  KUin- 
nc/midt,  e  Monl.  OOi;  Salrnn  Water  Co.  t.  Salmt, 
5Or.20;  Aliantie  CitsWattrviorkMOo.v.Btad, 
W  N.  J.  L.  660. 

Upon  the  other  band.  In  Ulinoii,  Pennsyl- 
vania, Massaehusett*,  New  Torh,  Iowa,  Indl 
ana,  and  Oklahoma  (and  it  maj  be  In  olhrrs 
which  have  not  come  beneath  our  notire).  It  is 
uniformly  beld  that  nontraclB  eucb  as  these  are 
not  violative  of  tbe  cone  tit  uttonal  inblbillon. 
East  81.  Lovit  t.  Eatt  St.  Louit  Qailigfil  it 
€.  Co.  98  IlL  41.';.  88  Am.  Rep.  97;  BH^t 
Appeal,  91  Pa,  488;  Smith  v.  Dedham,  144 
MasB.  177;  Watm  V-  Syracuie,  17  N.  Y.  110; 
Grant  v.  Davenport,  Sfl  Iowa,  396;  Valparaitt 
■V.  Gardner.  87  Ind.  1.  48  Am.  Rep.  418; 
Indianapolil-w.  Indianapolii  Oatlighi  <C  C.Co, 
<a  Ind.  896;  Ttrrite/ni.  Woodi,  v.  OUahoma.  2 
Okls.  IBS. 

In  a  certain  very  restricted  sense  it  may  be 
said  Ibat  a  liability  Is  created  by  a  coDlnicI 
auch  as  this;  but  to  call  it  a  present  liability 
for  the  aeeregate  amount  of  tbe  payments  in 
tbe  contract  contemplated  thereafter  to  be 
made  Is  not  legallv  permissible.  A  liability  to 
tbe  dty  woold  arise  upon  breach  of  contract, 
but  the  Constitution  never meantto  protect  the 
citj  from  (be  consequences  of  its  own  wilful 
and  tortious  acts.  A  liability  might  arise 
aguinst  the  city  for  the  negligence  of  its  officers, 
and  the  deroagea  due  to  an  individuid  who  baa 
Kuffiered  theretrotn  miEht  be  great;  but  such 
liability  for  amanicip^wiong the  CoDStitutioo 
never  meant  to  protect  against.  When  we 
come  to  consider  the  contractual  relaiions 
between  tbe  dty  and  appellaot.  It  la  at  once 
se«n  that  tbe  city  cannot  be  liable  in  any  one 
year  for  more  thao  $4,90(>,an  amount  far  within 
tbe  revenue  derived  to  the  sewer  fund,  and 
further  that  it  cannot  become  liable  for  (bis 
amount  at  all  until  faithful  service  rendered 
by  the  contnclor  each  j^ear.  If  the  dty,  Id 
a,oy  one  year,  should  fail  to  collect  Into  its 
aewer  fund  money  sufficient  lo  pay  tbe  Just 
claims  of  the  contractor,  then,  as  above  said,  K 
would  be  (be  contractor's  loas,  the  city  would  be 
cbargeable  with  do  flnandal  reapousibilltr 
therefor,  and  the  reault,  U  tbe  most,  so  tar  aa  ft 
waa  ooncerued.woold  be  a  f  aflnr*  upon  the  put 
31Ii.R.A. 


of  its  officera  to  ebwrve  good  faith  In  their  own 
dealing*.  There  need  be  faere  no  straggles  vrith 
tbe  niceties  of  definition* given  to  ''debtor 

"liability."  An  able  discussion  of  thosequta- 
tlons  will  be  found  In  the  case  of  Valpa- 
raita  v.  Qardver,  97  Ind.  1.  49  Am.  Rep.  418. 
We  base  our  views  upon  ibe  conviction  that,  at 
the  time  of  entering  into  tbe  contract,  no  debt 
or  liability  is  created  for  the  aggregate  amount 
of  the  instalmenla  to  be  paliTunder  the  con- 
tract, but  that  tbe  sole  debl  or  liability  created 
Is  that  which  arises  from  year  to  year  in  sepa- 
rate amounts  as  tbe  work  is  performed.  These 
views  find  abundantsupportin  tbe  adjudicated 
cases  In  this  state.  Article  8  of  the  former 
Constitution  of  Caliromia  provided  that  the 
legislature  shaU  not  create  any  debts  or  lia- 
bilities in  any  manner  which  shall  exceed  the 
sum  of  $800,000,  except  under  certain  spedfled 
contingencies.  The  state  made  a  contract  for 
the  care  'of  Its  prison,  for  convict  tabor,  etc., 
for  the  period  of  five  years,  agreeing  to  pay 
Iberefor  the  sum  of  $10,000  per  mnnlb.  The 
act  came  betote  this  court  for  review  in  StaU 
V.  MeCauUy.  IS  CaL  429,  where  the  question 
was  elaborately  argued,  and  fully  considered 
by  the  court.  Chief  Justice  FleH,  In  deliver- 
ing tbe  opinion  of  the  court,  spolie  as  followK 
"The  unconstitutionality  of  the  act  .  .  . 
Is  asserted  on  two  grounds:  First,  that  it  ap- 
propriated tbe  sum  of  (600.000,  and  tfana 
created  a  debl  or  liabliliT  against  the  people  of 
''le  Slate  exceeding  Ibe  limit  prescribed  by  the 
ighih  article  of  the  Conslltmlon.  .  .  . 
Tbe  contract  provides  for  tbe  payment  of  $10,- 
000  a  month,  and  tbe  act  appropriates  tbissum 
per  month.  The  approprialloos  are  lo  take 
effect,  and  the  services  are  to  be  rendered  lu 
future.  Until  tbe  services  are  rendered,  there 
i  no  debt  on  the  part  of  tbe  state.  The 
could  not  baveclaimed,  at  any  time  after 
the  making  of  tbe  contract,  tbe  aggregate  of  < 
all  the  monthly  Instalments, — becausetbe stale 
never  owed  him  that  amount.  The  state  only 
became  Indebted  h  tbe  service*  were  each 
month   performed.  .      .     The  8tb  article 

was  intended  to  prevent  the  state  from  running 
into  debl,  and  to  keep  her  expenditures,  except  - 


in  certain  casee,  within  hei 


Tbea 


of  their  n  .  . 
in  the  treasury.  The  appropriation  of  tlte 
moneys,  when  received,  meets  the  services  aa 
they  are  mdeied,  thus  discharging  ttie  liabili- 
ties aa  they  arise,  or  rather  antidpaUog  and 
preventing  tbeir existence.  The  appropriation 
accompanying  the  servioea  operates  in  fact  In 
the  nature  of  a  cash  payment  This  Interpre- 
tation, after  further  consideration  and  argu- 
ment, was  reaffirmed  in  People,  MeOavtey,  v. 
Jirooks,  16  Cat.  II,  and  again  in  Koppikut  t. 
Statt  Capitol  Oomri.  18  Cal.  S48.  In  PeopUr. 
ArgMUo,  87  CaL  HU,  It  U  said:  "A  sum  pay- 
able upon  a  contingency,  however,  I*  not  a 
debt,  or  does  not  tx^me  a  debt  until  the  con- 
tlnsency  has  happened." 

These  decisions  being  before  tbe  framers  of 
tbe  present  Constitution,  under  familiar  rules 
of  Interpretation  It  will  be  beld  that  thdr  en- 
actment of  simllat  provisions  was  made  in  the 
light  of  tbem.  Watlaee  t.  Am  Jos^  SB  Cal. 
181.  la  not  tn  conflict  wlilt  these  decision*.  The 
contract  thna  contemplated  a  payment  whWi 
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mt|lit  became  n  delM  In  tbe  jtti  In  wUoh  the 
coDtnct  was  executed,  u  well  u  In  tome  fa- 
torejew.  UadArtbe  pecalluIaDgnige  otthe 
cbuter,  wbfch  forbtkde  thecreatbn  of  aordebt 
vnleM  Uie  moner  wu  actually  In  the  tceflsurr 
to  meet  It.  it  wai  declared  that  the  council  bad 
DO  authority  to  provide  for  the  oreatloa  of  a 
debt  to  arue  In  the  futoro,  any  toore  than  to 
create  one  directlT  and  tn  prtmenU. 

Upon  the  tecanapropo3iilon,iiame1y, whether 
or  not  the  coolnct  operate!  ■•  a  lurreoder  or 
auspeDsion  of  the  leglsiatlTe  power*  of  the  tnia- 
teea  of  the  city.  It  la  to  be  obaerved  that  there 
la  1e  ihU  state  do  Inhlbidon  acalDA  the  makioc 
of  a ooDtrect  by  a manlcipalooaid  whlcbahau 
extend  for  mnre  than  oae  year,  or  even  beyond 
the  term  of  office  of  the  buaid  which  makea  It 
If  the  legislature  dEsired  to  restrict  munld- 
palltles  Id  this  particular,  It  could  easily  do  so 
by  the  passage  ota  law,  luch  aa  eiista  In  Etime 
other  states,  declariog  void  any  contract  upon 
the  part  of  a  munldrality  wblch  Is  to  extend 
beyond  the  current  DEcal  year,  (»  beyond  the 
term  of  office  of  the  authorities  which  enter 
Into  It.  But,  eTCn  In  the  absence  of  such  pro- 
Tlaiona,  courts  look  with  disfavor  upon  con- 
trscla  by  muDiclpallties  iDTolvingtbe  payment 
of  moneys  wblcb  extend  over  a  long  period  of 
time — First,  because  such  contracts.  In  thi;lr 
nature,  tend  to  create  a  monopolv  tn  favor  of 
tbe  other  party  thereto  for  suppIyitiR  the  city 
with  the  article  conlrscted  for:  second,  because 
they  may  InToIve  an  undue  feslraint  upon  tbe 
legulatlve  powers  of  tbe  successors  of  the 
board,  sod  prevent  those  successors  from  avail- 
log  themselves  of  a  clisnge  In  the  times,  of 
oppoaltloD,  of  reduced  rates,  or  other  causes 

r rating  legitimHtely  to  decrease  tbe  price  of 
COmmodUy,  of  wnfch  decrease  In  price  the 
cily.byreasonofitsconi  tact,  cannot  avail  Itself 
There  is  thus,  by  law  and  reason,  a  well  de- 
fined limit  set  lo  sueb  contracts.  It)  tbe  ab- 
sence of  any  other  objection  to  them,  they  will 
Dot  be  upheld.  Id  the  absence  of  a  clear  show- 
ing of  a  reasonable  necessity  for  their  execu- 
lloD.     But  it,  OD  the  other  band,  it  be  made  to 


appear  that,  at  the  time  tbe  eoattact  wn 
entered  IdIo,  It  was  fair  aod  ]Dst  and  lOHa- 
able,  and  prompted  by  tbe  necesalfiea  of  Ot 
altuatlon,  or  was  In  Its  natniv  advaatageoeato 
tbe  municipality,  then  such  a  contract  wOlKt 
be  construed  as  an  nnreasonable  reatraint  nnr. 
tbe  powen  of  succeeding  boarda.  In  £■• 
Ftaneitto  Qadight  Oo.  t.  Dunn,  8S  Cal.  Sgk, 
this  court  says:  "In  tbe  abaeoce  of  an  expms 
limltatloD  as  to  the  period  of  time  for  wUeks 
CODtract  may  be  made,  ve  woald  hold,  p» 
baps,  that  tbe  contract  with  tbe  pInintUt  for 


tract  for  five  years,  made  by  tbe  diy  with  ta 
electric  compsny  for  the  lifHitlDS  oF  its  atreeii 
Tbe  complaint  sounded  In  fnmd,  and  fintba 
declared  that  the  contract  waa  against  public 
poller,  Illegal,  aod  void.  The  contract  ww 
upheld,  it  being  found  that  there  was  no  flaod. 
and  that  tbe  "mem  tiers  of  the  common  coond! 
.  .  .  acted  aa  hooest  meo,  and  exeroMd 
their  honest  diaoretion  for  the  beat  Interois  ol 

We  have  here,  then,  ncootract  made  fcra 
purpose  eipressiy  authorized  by  the  charter,  ■ 

contract  which  looked  lo  supplying  tbe  cttj 
with  an  absolute  need,  a  contract  which  per- 
taioed  (o  tbe  ordioary  expenses  of  the  nty. 
and.  together  with  other  like  expenses,  wm 
well  within  the  limit  of  the  current  revenoc 
aulborlzed  by  lU  Charter  annually  to  be  pn 
Tided  for  tbis  speciflc  purpose.  The  lom  rt 
the  contract  was  fair,  indeed,  la  view  of  ibe 
considerable  expense  which  the  eridence 
showed  pinintiff  was  obliged  to  unde^o  \a 
fulfil  his  undertaking.  Uoder  these  circam- 
atances,  we  hold  the  contract  lo  be  valid,  ope- 
rative, and  binding  upon  the  city. 

The  jadgmtnf  and  order  nrtmerttd,  andlbe 
cause  remanded,  with  directions  to  tbe  trial 
court  to  overrule  defendants'  demurrer. 


We 


McFarland.     J.; 


MISSOURI  8UPREMB  COURT. 


police  power  tegulatlnKandreatrlotlDg'tbe  oi 
ner  In  wbloh  iuob  wtres.  tutiBS.  and  oables  mar 
be  sec  u  ted  or  supported  and  Insnlaied. — espeaiallr 
when  tbe  fraoohlss  was  Ktven  before  tlw  ebb  or 
eleotrlcltr  for  snob  purpOMa  was  known. 
1.  XtlammAtterofeOHmODknowladce 
ttuiteleetrteltyisuwd  foe  the  purpose  o<  uaos- 


RoiB.— PoUu  naatalion  of  risctrto  tompanlM 
I.  ingentraL 

n.  ,rfa  to  tbt  necnpation  of  hlfjIUBayi  or  »aUn. 
ni.  At  to  oaofd  wira. 
IT,  At  10  Ux  opernHon  of  elsotrte  Kms. 
T.  Xfrnttnlforu  ot  lilt  police  poKwr. 

a.  ItfmUoMont  (n  ftatt  OoMUtutlma. 

L  itnpalrmenC  0}  titMoation  of  eontroett. 
t.  DepriwiMon  of  proptrtv  mUhout  dus 

j^veemoTlov. 
8.  ClasileoidaKon. 

b.  i.<nif(alton>  In  Ftdorat  OantUtutkm. 

I.  atattdt*  regulrM«  ilestrto  irtries  U  b* 
put  underfmnmd. 
n  L  R.  A. 


T,— Ooatlouea. 

1  Btatuta  Impottno  pmuMm  i^oa  tsls- 
grajili  eompanta  for  not  traasaS' 


Thai  tbe  rasulatloD  ot  eleotrte  Bam  is  wWiln  tbr 
lanae  of  polloe  reKulatlODB  Is  pertactlr  obvloaa  db 
tlra  brleftat  oonakteratlao  nt  tbs  oataM  of  poHas 
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StATM,  M  rtt.  Laolbm  QitLiaar  Co.,  t.  Husfht. 


gnvb,  tDd  «kci  ftvcBntaaUnc  UybtMtd  produo- 


AFPLICATIOH  for  a  writ  of  mandaraiu  to 
oompd  defendant  aa  sUvel  commlMloaer 
of  St.  Louli  to  permft  relator  to  IS7  electric 
wtret  noder  a  certain  itreet  in  Uiat  dty.    IM- 
Hied. 
The  facta  an  Mated  Id  tbe  opinion. 


lights,  tncludlDs  electric  lighH,  and  to  that  end 
IpUy  down  "all  pipes,  flztarea.  or  otber  things 
properlr  reqaired,"  then  the  citf  of  Bt.  Loid* 
cannot  Djt  any  ordtnaDcea  or  requirements  on 
its  part  aDnnl  or  deMroy  Ottm  franchises,  nor 
can  it  Impaif  or  abridge  them,  nor  can  It  im- 
pose snbslantial  tnirdens  and  conditions  upon 
their  exercise,  not  imposed  hy  tbe  state  ItsMf. 

Relaior,  iia  stockfaoldera,  and  all  those  who 
have  Inrested  In  relator's  securities,  bare  vested 
rights  which  cannot  be  subetantlallf  abridged 
or  disturbed  bj  the  stale  itself,  much  less  bj 


DOwn'.  no  polloe  power  Is  tbe  power  of  tbe  lef- 
lalature  repmontlnR  the  bodj  of  tba  cltlnD 
enfon^  tbe  maxim  "iCo  Wen  tito  nt  oHenum 
lotbu."  "We  think  It  <i  a  Bettlad  prinolpla,*'  sajs 
Chier  Jiutloe  eOiaw.  "(rowlnf  Out  nt  the  nature  at 
veil-ordered  eootetr.  ibat  ererr  bolder  of  pcop- 
erly,  bowever  absolute  and  Dnqnallflecl  mar  be  bis 
una.  holds  It  nnder  the  Implied  llabllltr  that  hi*  use 
oritma)'  besoreKalatedthat  KsballnotbelnJurl- 
oiiB  to  Uie  BQUBi  enjoyment  of  olbeis 
equal  rid  bt  to  tlie  eojoymeat  ol  ibelr  propertT.  nor 
Injurious  to  tbe  rtvbta  of  the  oommunltT.**  Oom. 
T.  Alger,  T  Cosh.  S*. 

"Tbe  polloe  power  oftbe  stale  extends  to 
teollon  of  the  lives,  limbs,  beeltb,  oomfort,  and 
quiet  of  bU  persons,  and  the  proi^ollon  of  all  prop- 
erty within  tbe  state."    Kedfleld.  Ch.  J..  Id  Tborpe 
▼.  Butlaad  ft  &  H.  Go.  27  Tt.  119.  92  Am.  Doc  S2«. 
"Tbe  polloe  of  a  state.  Id  a  oompreheDiIvo  Km 
embncee  Its  system  of  Interoal  reKulstlon,  1 
wbloh  It  ie  sousht,  not  only  to  preserve  tbe  pubHo 
order  and  to  prevent  otCeDHaasalnst  the  state,  Init 
also  to  estabtlBh,  for  tbe  Interoouisa  < 
with  dtEens,  (boee  rules  otfooilmaDnereaod  Rood 
netirhborbood  vhloh  are  oaloulated  to  prevent 
conflict  of  liKhu.  and  to  Insure  to  each  the  unli 
terrupted  enjoyment  of  htsownso  fares  Isreasoi 
ably  DC  nstabnt  okb  a  like  enjoyment  of  rlKbls  by 
otben."    Cooley,  Const  LIm,  p.  672,  «th  ed.       — 

Under  tbe  leeerve  poven  of  tbe  Btato.  wb 
denliTDBled  under  that  somewhat  ambifiuoii 
of  polloe  powers,  regulations  msy  be  prescribed  by 
tlie  Mate  for  tbe  good  order,  peace,  and  protection 
of  tbe  community.  Tbe  subjects  upon  which  the 
■Tate  may  act  are  almost  InSnlte,  yet  In  lis  regula- 
llona  with  respect  to  all  of  tbem  there  Is  this  neo- 
eaaary  limitation— that  the  state  does  not  thereby 
enoroaab  upon  the  tree  exercise  of  tbe  power  vested 
In  Congress  by  tbe  Conatltiitlon,  within 
ItattOD,  It  may  make  all  neoeaary  pmvlBlOQa  wllh 
reapeot  to  tbe  faulIdlnRS.  poles,  and  wires  of  eleo- 
trio  companies  InluJurlsdlcUon  which  the  oomfort 
■nd  oonvenleooenf  tbe  oommnnlty  may  require. 
'Western  U.  Tel(«.  Oo.  r.  Pendleton.  IK  U.  8.  UT,  BO 
It.  ed.  liar.  1  Intera.  Oim.  Bep.  aos.  Bevermtng  1  Am. 
BIBC.  Gas. mw  Ind.  a.*8im.  Bep.  m. 

"TbepolleepawertssoTarledaudoomprehendTe 
aliac  an  exaot  definition,  es  applicable  to  all  Its 
pbaBcs,  has  so  fsr  been  fmnd  to  be  Im  practicable, 
but  tbe  Instanoea  in  wtaleb  tbe  ezlstenae  of  suob  a 
power  has  been  Judldally  rMognbed,  In  partloulnr 
oooes,  are  quite  uutnerous.  sa  well  ss  various  In 
tlielr  aiipkieatfon  to  our  eomplox  ayatem  of  sovern- 
EDent.  This  .  .  .  power  .  .  .  embraoes  tbe 
entire  syiiem  of  tntemal  state  rewnlatlon,  bavtafc 
In  view,  not  only  the  preservsUon  of  public  order 
■.nd  tbe  prevention  of  offenaes  aitalnst  tbe  state, 
t*Qt  also  die  promotion  of  such  Intereourae  between 
tbe  Inbabltants  of  rbe  state  as  is  oaloulated  to  pro. 
not  a  confllot  of  rUbta,  snd  to  promote  tbe  inter. 
seta  of  alL  It  Is  a  power  Inbsrsnt  In  ererj  sorcr- 
Sl  L.KA. 


etgnty,  and  Is.  In  Ha  broadest  ssnsa,  Dothlnt  more 
than  tbe  powsr  of  a  state  to  Korem  men  and  tmnv 
wttbin  tbe  limits  nf  Its  own  dominion."  Hoekett 
V.  Stats,  lOBInd.  m,  K  Am.  Bep.  MIL 

This  seDeral  power  of  police  regulation  In  re- 
spect to  tieotrto  wires  Is  ezerotsed  In  some  stale* 
t9  statutes  eipriesly  providing  tor  insulation  of 
eteetrlo  wlm  and  other  modes  of  preventlnK  la- 
Jnries  Iberefrom. 

A  olty  ordlnanoe  peohlbftlnc  tbe  suspenslou  of 
Bleetrlo  wlrea  over  or  upon  tbe  rootaofbuUdlmn, 
or  tlie  snapanslon  or  support  of  soeb  wires  upon 
any  bnltdlnit  unless  It  wsa  to  supply  some  occupant 
of  tbe  buildhui  with  electric  Ugbt  or  power  or  the 
faoUHlsa  for  lariDX  tbe  wire  In  teleKtaph  or  tele- 
phono  servloe,  was  oontested  In  Beotrio  Improv. 
Oo.  V.San  FtanolsooatyftOounty,  46  SM.  Bep.  m; 
lSL.R.A.t8l.bntw«ssaslaInedt7tbecourb  Saw- 
yer, J.,  in  bts  opiDton  said;  "That  the  *tretobln« 
of  these  wires  over  bulldlnis  In  the  manner  prao- 
ticed,  as  shown  by  the  evidence,  no  one.  I  tbiuk, 
can  doubt  afterreadlnit  tlie  affldavlts.  Is  eztreniely 
danserous,  both  as  being  llatde  to  originate  Srea, 
and  aa  obstructions  to  tbe  exduBulsbment  of  Ores 
otberwiaS  orlrlnaled.  Indeed,  tbe  denser  Is  a  mat- 
ter of  oommOD  knowledge.  We  migbt  almost  u 
well  require  strict  proof  of  tbe  dan^r  of  atorlUK 
gunpowder,  or  dynamite,  ln,uiider.  upon,  or  about 
our  bousea.  .  .  .  It  Is  certainly  competent,  un- 
der tbe  police  powers  of  tbe  stale,  toaupprets  such 
dangerous  erections  In  tbelnterestof  tbeoommoo 
safety  of  tbe  ootninnnity.  Who  can  siy.  In  view 
of  tbe  oonetant  and  perpetual  meneoe,  that  the 
prorlsIoDa  of  tUsordlnance  are  unreasonable?" 
IL  A*  (e  (ke  oosiMKitfon  qf  MahuatM  or  tnUers. 
He  regulation  of  tbe  oocnpatfon  and  use  of  tbe 
highways  Is  a  weD-recognlied  exercise  of  tbe  polloe 
poWer  of  tbe  stste.  The  blgbwars  within  and 
throughout  the  state  are  constructed  either  by  tbe 
',  or  by  munlolpalltles  through  delegated 
powers  from  the  state,  whiob  has  full  powers  to 
provide  all  the  proper  regblationsof  police  to  gov. 
em  tbe  actions  of  persons  using  aem  end  to  make 
from  time  to  time  such  alterations  In  these  ways  as 
tbe  proper  auUiorltles  shall  deem  beat.  Oooley. 
Const.  Um.  p.  tlg& 

Tbe  most  wide-reaohlog  applloitlon  of  tbepollee 
power  to  the  nzulatlon  of  the  oooupatlon  of  tlie 
highways  by  eleetrlo  Uims  Is  tbe  enactment  of 
es  by  wbhdi  the  munlolpal  autborltlea  bi« 
ibe  rleht  to  regulate  the  ereoiloo  and  maln- 
oe  of  electric  lines  00  tbe  highways.  Stat- 
utes of  this  nature  bave  been  passed  to  almost 
every  state,  and  ere  Intended  to  detegate  (o  tba 
iolpai  autborltlea  suoh  portion  of  the 
police  power  of  tbe  stale  as  to  designate  tbe  plaoe 
In  the  highway  wbtob  tbepoleshall  oocnpy.  end 
the  number  and  helibt  or  tbe  poles,  and  number 
o  be  used,  as  dull,  in  their  opinloa. 


i.Coogle 


Hnaovn  Sonno  Oonr, 


the  municipal  antlioritlet  of  the  dt;  of  SL 

fkaU.  St.  LouU,  T.  LaeMt  Qadight  a.  109 
Ho.  472;  8laU,  Baevttler.  r.  Greer,  78  Ho.  188; 
Shan  T.  I^eific  Bailroaa.  61  Mo.  24.  21  Am. 
Rep.  897;  SoothndCounlffv,  .Vittouri,I.A  N. 
R  Co.  flS  Ho.  128;  WetUtnv.  CAarUtian.  37  U. 
8.  2  Pet.  449,  7  L.  ed.  481;  Varlrnouth  College 
T  n'oodwan?,  17  D.  B.  4  W&eat.  618.  4  L.  ed. 
029;  LoviseiHe  Gat  Co.  v.  Oitiunt  GailigM  Oo. 
115  D.  S.  683,  2B  L.  ed.  SIO;  Nan  OrUan*  Oat- 
ligM  Co.  T  LovUiana  Light  A  K  P.  A  Mfg. 
Co.  lis  U.  9.  650.  eg  L.  ed.  GlS. 

K«lRtor  CBonOL  compl;  with  the  Kquire- 
menta  non  made  b;  the  dtj  of  St.  Louil,  or 

traieDDS  public  See  Mmtatas  oolleoteil  la  Croa- 
wel)  on  Electriultj.  Ctaap.  0. 

'Bm  rlflbt  u>  exercise  tlili  potion  power  la  la,- 
f arable  (mm  Uie  seoOTal  power  alven  la  munfot- 
pat  KOvarDDieDlttO  resulatothe  utaof  tbeatreeta. 
eveD  irhfii  It  ti  nut  eapeclsUy  aoDferrad  upoo 
Hum  br  Ule  direot  usrtaa  of  a  tpedal  tcatuts.  Dili. 
Mdil  Corp.  I WL 

Aod  Ibo  oourti  bave  nnlhirml;  held  tbat  It  la  ■ 
Talld  and  proper  exeiolae  of  Uie  polloe  power  of 
tbe  Btats.  Amertcao  Rapid  Telev.  Co.  v,  Hm.  IK 
N.  T.  Ml.  U  L.  B.  A.  4H;  UolLed  6Utea  Ilium.  Ca 
T.  Heoa.  U  N.  T.  B.  B.  888;  U.  Oaueeo  *  Sons  Brew- 
lOB  Go.  V.  Baltimore  *  O.  Teleg.  Co.  IN.T.  Sup.  Ct,l 
I  Am.  Eleo.  Cai.  aO;  People.  New  Tork  Glectrlo 
Unea  Co..  t.  Bqmm  107  N.  Y.  US:  United  Llnea 
Teles.  Oo,  *.  Grant,  197  H.  Y.  T:  State,  WtaoonalD 
Teleph.  Co.,  v.  JaoeaviUe  Street  B.  Oo,  a  Wla.  7B, 
22  L.  H.  A.  TGt;  Mutual  U.  Tele^.  Co.  *.  Chloaan, 
IS  Fed.  Kep.  SOS;  AllBotown  v.  Weatem  U.  Teles. 
Co.  148  Fa.  147. 

Tbe  leaMiD  of  tbla  la  obvloua.  Tlia  prlniary  and 
fundameiital  object  of  alt  pubUo  hiiliwarB  ta  to 
f nrulab  a  paangowar  for  trareleia  In  vehlelea.  or 
onfooi,  tbrouRbtbeoouDtr;.    Bourter.fcat.  0  44): 

llier  wen  orlfflnallT  destinied  for  the  uae  o( 
traveler*  alone.  But  In  the  oourae  Of  time  and  In 
the  Interest  of  tbe  goneral  proaperlt7  and  comfort 
of  the  public.  Iher  have  been  put.  eapeolellr  In 
lartie  oltfea,  to  numerous  otber  aaei;  but  luub  uaea 
bave  alwaja  been  held  to  be  lubotdlnaie  to  tbe 
orlirlnal  dealvn  and  naei.  Tbua  ther  have  beep  ap- 
propriated la  reoeot  times  for  tbe  reoeptloD  o( 


accept  the  ottllnttice  In  qPeaOoB,  ivflksm  ■ 
virtaal  aurrender  of  tta  charter. 

Police  reKulatloDS  must  have  aomerefeicMe 
to  the  comfort,  aafetf,  or  welfare  of  aoden. 
Tbe;  muHt  not  be  in  conflict  wilta  maj  of  t£i 
prorlsiooe  of  Uie  charter;  and  they  ir — '  ~~' 


corporation    i 


<    enentlal    rtshls  aad 


manufaoturlDir  purposes,  underxroond  railroads. 
trenob»  for  wlm  for  teletnaph,  telepbooe,  and 
otber  purpneea.  whicb  all  require  In  their  ooostruo- 
tloQ  the  disrupiloa  of  tbe  parement*.  and  tbe 
temporary  interruptlou,  at  least,  of  the  rights  of 
travelers  to  tbe  public  blabwa^a.  Tbe  due  and 
Orderlf  arraofrement  of  tbe  var  tons  and  ooofliutlnB 
olalms  to  prirlleffes  In  the  Btreela  of  lar^  oltlea  Is 
pte-emlnootir  a  polloe  power,  and  It  Is  within  the 
leslLlmate  authorltr  of  a  leelslatore  to  delegate  Its 
exercise  to  manlol|ial  oorporaUoTU.  People,  Mew 
Tork  Bleotilc  LInee  Oo.,  v.  Squire,  ruvra, 

nniler  anob  statutea.  tbe  mnntdpai  autborttiaa 
maraar  what  snvelaiball  be  used,  at  wbat  point* 
ID  tbe  streeta  tbe  pole*  shall  be  erected,  and  bow 
tber  sball  be  planted  and  8eoni«d.  American  U. 
Teleff.  Ca>  v.  Harrlaon.  tl  N.  J.  Sq,  Kl;  Vlsaoiiabi 
Teleph.  Co.  V.  Oshkoah.  IB  Wis.  at 

AndatooallowacbazicelQ  the  line  If  Itbeoomet 
seoeawrr  In  reoonstruotlnq:  tbe  street.  Vononga- 
hela  V.  Hoiwnitahela  Bkeotrlo  Ugbt  Co.  U  Fa.  Ock 
ot.aa. 

Tbe  Improrement  of  tbe  stMata,  and  what  li 


the  munlotpal  oc 
interfere  onlj  wbst«  tt 
opprearioa    IMiL 
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prlyilegei  which  (he  obarter  confers.  In  aboit. 
they  must  be  police  regalationa  la  fact,  and  na 
ameodments  of  the  charier,  or  enrtaJlmral  ^ 
Uie  corporate  francblse. 

BlaU,  HaeutUr,  r.  Qreer,  Stat*.  8t.  Lmit. 
T.  Latiede  Giuiight  Oo.,  Sew  Orieana  Gawli^ 
Oo.  T.  LouUiana  Light  AH.  P.  A  Mfy.  (X. 

Wbere  a  street  Is  Braded.  and  ■  ritrllled  para, 
meat  Is  belny  laid,  whether  tiM  polwol  an  aketils 

light  oompanT  should  be  allowed  t      

line  of  the  ourli,  aod  make  ■  ' 
proleotout  Into  tbe  angle  Of  tl 

■tone  wblcbforma  thewaterta 

back  of  the  curb  line.  leaTlng  tbe  oorb  oootlDDc 


question  eolelr  within  tbe  JnrlsdlotlOD  of  Oe  ekr       I 
conncUa,  and  from  Ibeli  dseUton  them  la  do  ap-       ! 
peal  br  soob  a  prlrate  oorpocaHm  wtacae  oeeo- 
pancy  and  use  of  the  street  are  adracae  ta  and  bm 
for  tbe  benellt  of  tbe  traveling  publla.    IbM. 

Tbe  pleoarr  power  of  the  etato  on  Uila»ih]sel 
Includes  tbe  power  to  den;  to  any  rorm  of  eleeoW       I 
use  tbe  right  to  ooeupr  Ibe  Mrt  wara.  it.  ki  tbs 
opinion  of  Ibe  state  otBolala,  auoli  oceupsulea  fe       I 
not  tor  tbe  pabllo  Interest,  exoept  ao  Car  aa  ttfe 
denial  mar  be  in  oooflict  with  (he  FedenI  Oonstl-       I 
tntJon,whloblittaeea(e,as  win  n«  seen  bicT.b 
regard  to  telegraphs,  and  poislbtr  tvlepbone  Uota 
American  D.  Teleg,  Oo.  v.  Harrlaon,  and  WtaceoM       | 
Teleph.  Co.  r.  Oahkcata.  suprr 

HiIs  power  ot  denial  of  II 
with  tbe  exception  Just  state  .  , 
to  municipal  authorities  with  a 
care  of  looaJ  Interests,  and  Is  ImpUed  wltboot  ci- 
prea  words  In  the  geoeml  powrrs  ot  rewnialtiig 
and  cariog  for  tiie  streets  and  falgtawar*.  In  tbt 
case  of  eleotrlo-ll^t  and  eleelrlo-rallwax  eoo- 
paole^  It  would  seem  that.  In  the  abaanee  cf  H- 


wbollTi^iM 
an  appllcatlim  for  leave  to  oooupjr  the  auceOi 
Thia  point  waa  ooosidered  In  a  oaae  In  wtilcti  as 
electrlc-llgbt  oompanr  sought  for  a  writ  ot  maa- 
damua  to  compal  the  board  ot  aMermen  ot  a  c«t 
to  grant  a  looattou  for  lla  poles,  nw  oompanr 
based  Its  application  npon  a  statute  giaating  to 
celenaph  oompanlee  tbe  right  to  aet  tbtir  poles  lo 


the  blghwar.  subject  t<i 

bj  the  aldermen,  and  upon  a  la 

log  that  the  acta  reladog  to  te   ,.    .  

should,  so  far  as  applleable,  eztend  to  tinea  torihs 

tranimlaslon   of  eleotihdtr  tor  the    |iiinma>   it 

lighting.   Tbe  court  decided  that  the  maodaiBia 

should  not  Issue,  plaolng  the  refiisal  opmi  either 

of  two  grounds.    In  tbe  flist  plaoe.  that  tbe  cmttg 

o(  granting  toostloDswsalsirt  to  tbe  dlaot««i(»  c< 

Ibe  aldermen  ot  tiM  dty  or  the  seleotaoeo  of  tbe 

town,  and  tbat  they  might  letuss  wholly  to  grant 

soob  location.  In  o 

with  publia  lva*el  on  aoooont  o 

ot  the  street.  (M  ~ 

ermi  It  It  wen 

mnnldpa)  aathorltlee  ti 

ttiegiapb  oomiMuiies,  yet  ti 

psraUve  oonaimwiloo  or  this  statute  would  not 

apply  to  eleotrto-Ught  oompanlea;  that  tategiapb 

oonpaoleamnaelnBlmastaUoaaeaniB  froa  towa 

to  town,  and  through  dlleient  town*,  aoA  tbece- 

toreltmlgbtbe  oonalderad  laipeiBtlva  that  ihrt 


..CoeH^lc 


State,  «e  rtt.  L^CLun  Oasuciht  Co.,  r.  HuRrsr. 
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ud  LiMintUt  Oat  Go.  t.  Oititent  GatUght  O. 
tapra. 

Mr.  W.  C.  Wwhfcll.  for  Kspondeut: 

Tbe  lefcislatara  could  not  vnnt  to  tbe  La- 
clede Gullgbt  Company  tbe  right  to  authorize 
■ny  oneelie  to  use  streets  and  blgbwayg,  for 
nicb  SD  act  would  be  clearly  a  delegation  of 
tbe  power  reeled  in  tbe  legteUture  to  a  private 
■Dd  quial-public  ctnporatioD,  and  in  coofilct 
with  the  risbts  of  tbe  citj  of  St  Louis,  under 
tbe  ad  of  ms. 

8'.  louit  T.  Suuea,  llfl  Ho.  S48,  20  L.  B. 
A.  721. 

A  BimOar  qoeeiioD  arose  In  Jtme  York,  Jfew 
Tark  Eleelrie  Litm  O.,  v.  Bquirt.  145  U.  " 

looatloiM  Bbould  be  snnled  l>y  tbe  BeLectmen  of 
every  town  tbrouKh  wtakih  they  should  pan:  bat 
tbe  Mme  reawin  would  oat  apply  to  eleotrlo- 
UsbtlDg  oompanles.  whose  ooerationa  are  usual]; 
cooflDod  to  a  BloglB  town  or  part  of  a  dnxle  lown, 
and  are  of  local  Interest  inertly;  and  tbat  so  far  as 
electrlo-HrhthiK  oompantea  are  coaoerned.  It  mutt 
be  taken  to  be  tbe  latent  of  tlie  statute  thai  the 
•atborttles  of  the  town  to  whioh,  ordinarily.  Uie 
wbota  buslne«  ol  the  eleoCric-HvhtlaK  oompaoy  It 
oonflned  sfaould  bBTatbe  rlsbt  to  lay  whether  or 
not  any  looattoa  of  poles  should  be  (rranled.  Bub- 
urban  Uirht  ft  P.  Oo.  T.  Boston,  UB  Mam.  XOD.  10 
L.B.A.W;. 

Tbia  power  of  deolal.  bowever,  la  aot  vseted  In 
tbe  muDlclpal  aatborltles  II  It  Is  looonslstent  with 
express  statutory  provisloiw  (Babarbao  Uitht  ft  F, 
Oo.  V.  BostoD,  tufiral.  aa.  for  loalance.  In  the  case 
of  lelerrapb  lloea,  which  Id  moat  states  are  dlreotly 
Oiaoted  a  right  of  way  by  statute,  and  only  the 
resulatloa  of  the  use  or  this  rlcbt  of  way  Is  left  to 
the  CFlty  or  towu.  The  state  statutes  craoUDK  tbia 
rlKbt  of  way  to  laleriapb  compaDles  loltaf  in 
Croewell  od  Bleotrlolty.  p.  Eia)  are  renerally  oopln 
of,  and  are  all  Intended  to  ooatorm  to,  and  give 
local  saactloD  to.  tbe  aot  of  OODRreaa  which  will  be 
dtaauwed  hereafter,  wblcb  gXyea  telegraph  com- 
panlea  tbe  rlubt  of  way  ovor  all  post  roads  of  the 
United  Bcatce.  nie  oonflict  hetwwn  the  police 
power  of  the  state  and  the  Federal  Constitution  la 
thia  regard  will  be  conaldrred  luler, 

l^e  statutes  wbiob  delefrnted  tbis  police  power 
of  resalaUuK  ibe  occupation  of  the  httttawaTS  by 
«leotrlc  comoanipe  to  the  various  municipalities. 
were  ftenemlly  enaoied  before  the  advisability  of 
putting  electrlo  wlrae  noderprounrl  had  been  de- 
veloped by  tbe  ateat  Increase  In  the  number  uf 
auch  wires,  Init  tbeie  are  at  the  present  time  many 
states  la  which  statutes  expressly  kItIdr  munici- 
pal authorities  the  rlgbt  to  regulate  undergroand 
wiiea  have  t>eea  enacted.  Buub  Is  the  case  la  Tn- 
dlaila.  Kansaa,  Maryland,  Uassacbueetto.  Ulcblgan, 
Hlsaisslppl,  Hissoarl.New  Hampsblre.  New  Jersey. 
New  York,  Ohio,  nod  Tennoat.  See  Croswell  on 
£leotrlolty,  H  Uft-Ut.  "niese  slatutea  ai«  eltber 
pcemisslTe  In  tfaelc  form,  girlag  tbe  eleotrlo  com- 
panlea  tbe  right  to  pnt  their  1  ' 


laalppt.  Ulaeoarl,  New  HampaUre,  Hew  Jeraey,  and 
New  Fork,  ornaodatocy,  aa  In  Uaryland,  Hasaa- 
«husetls,  Ohio,  and  Vermont,  or  boUi.  at  In  aome 
of  tbestatesabOTeelted. 

The  neoeaatty  of  ttaeaa  acta  sprung  out  of  a  great 
«t11,  which.  In  noent  tlmea.  has  Rmwn  up  and  af- 
flleced  large  olllee  by  the  multlpllroUoa  of  rtnl 
sad  oompetlng  oompenlei.  organised  for  tbe  por^ 
iMiae  of  diablbuting  Hght,  beat,  water,  tbe  trana- 
portaUoD  of  freight  and  paaamigets,  and  tacllilat- 
luft  communication  between  OHuiX  points,  and 
wtiloh  regnlre  in  their  enterprlate  tbe  oooupatton, 
not  only  of  thesnrfaoe  and  air  above  tbe  streets, 
■Kit  Inili^liiM*  spnaa  under  around,  nda  evil  had 
81  I>.  R  A. 


ITS,  86  L.  ed.  tee,  14  Daly.  154,  107  N.  T.  598, 
where  ibe  court  said  Uie  state  law  of  1BS5  simply 
transferred  tbe  reaerved  police  power  of  the 
state  from  one  set  of  fnnctionariea  to  aooLber, 
and  required  tbe  company  to  submit  its  plans 
and  apeciflcationa  to  tbe  latter,  who  would  do- 
termloe  whether  the^  were  in  accordance  with 
tbe  terms  of  tbe  ordinance  glvlnj;  ft  tbe  right 
to  enter  and  dig  up  tbe  aireels  of  the  dty,  and 
being  Bo  construed  it  violates  no  contract  rlghta 
of  tbe  company  which  might  grow  out  of  tbe- 
permission  graoted  by  the  muolclpfillty. 

Tbe  said  act  of  1886  comes  wilLIn  tbe  prln- 
Cfplea  settled  in  OhnrlotU,  C.  A  A.  R.  Oa.  t. 
QaUt,  143  V.  S.  886,  85  L.  ed.  1061,  and  It  not 

becomesogreat  tbat  every  large  olty  waeeovered 
with  ■  net  worlE  of  cables  aikd  wires  attached  to 
poles,  bouses,  bulldlojts,  and  elevated  atrootnres, 
bringing  danger.  iDoouvenlenccand  annoyance  to 
the  public  Bxtenalve  apaoes  under  ground  wera 
'  lay  pipes  and  build  trenchee  and 
ot  tbe  TBTloua  oor- 
poratlons  lequlring  Itiem.  nMse  works  not  only 
called  for  great  aklll  to  harmoolie  tbe  variouB  and 
oonfUMln  g  clainu  Of  competing  companies  to  rights 
above  as  well  as  beneath  tbe  ground,  but  a  eonl- 
prebenslTe  plan  and  anpervlalon.  to  prevent  the 
constant  dtorupllon  of  tbe  atreets  and  the  Inter- 
ruption of  travel,  nie  necessity  of  a  remedy  tor 
these  public  aonoyanoes  had  long  beeo  felt,  and  It 
tiaally  culminated  la  tbe  enactment  of  the  several 
statutes  referred  to.  People,  New  York  Electrlo 
Unes  Co„  v.  Squire.  lOT  N.  T.  HO. 

Theae  ststnies  were  obviously  Intended  to  re- 
strain and  control,  aa  far  aa  practloable.  the 
evils  alluded  to  by  requiring  all  suob  wires  to  be 
placed  under  ground  la  snob  dtiea,  and  be  euhieot 
to  tbe  control  and  aupervlalon  of  local  oaoers.  wbo 
oculd  reconcile  and  harmoalae  theolalmsotcon- 
flictinE'  companies,  and  obviate  In  some  degree 
the  evils  which  had  grown  to  be  almost.  If  not 
qnlte.  Intolerable  to  the  pubJIo.  Tbe  sobcme  of 
tfaeee  statutes  was  not  to  annul  or  destroy  tbe  con- 
tract rlgbtsof  siiohoDaipanles.bntto  regulate  and 

deny  tbem  any  privileges  tbereiofore  granted,  but 
tbey  did  require  that  tbey  should  be  eierdsed  with 
due  regard  to  the  claims  of  others,  and  In  snob  a 
way  that  tbey  should  ceeae  to  coostttute  a  public 
nuisance,  and  should  be  enjoined  In  such  a  manner 
aa  to  Inoonveolence  and  endanger  the  general  pub- 
lic as  lltUe  as  possible.    IbUL 

These  acts  In  Ibelr  genera)  soops  have  always 
been  held  to  be  a  valid  exercise  of  the  police  power 
of  the  state.  American  BapldTcleg.  Co.  v.  Hess. 
ISS  N.  T.  fill.  13  L.  a  A.  Ui;  United  Btatea  Ilium. 
Co.  V.  Seta,  IS  N.  Y.  8.  E.  BSB:  H.  Clausea  ft  Sona 
Brew.  Oo.  v.  Baltimore  ft  O.  Teleg.  Oo.  <S.  T. 
Bup.  Ot.)  i  Am.  Bleo.  Caa.  OOi  People.  New  York 
HectrlO  Unes  Co.,  v.  Bqulre.  107  N.  T,  EM;  United 
Unee  Teleg.  Oo.  r.  Qrant.  1ST  N.  Y.  T. 

Am  to  questlDae  under  the  Federal  Oonsmutlon, 
aeetn/nt,T.b. 

For  Uoenee  tax  f o^  use  of  streeta  by  electric  com- 
pantee.  see  also  infra,  T.  b,  t. 

Another  form  In  wbiob  the  polloe  power  ot  the 
state  haa  beon  exerelsed  apon  eleotrlo  compaolea 
la  found  In  the  varlousstatatoryenaotments  wbiob 
provide  Uiatwhenthe  lines  are  laid  under  naviga- 
ble streams  0MT  shall  be  M  laid  and  maintained  aa 
not  to  olMtrnct  navigation.  See  statutes:  Crca- 
weU,  Bleotrtclty,  I M;  Western  V.  Teleg.  Oo.  v.  In- 
man  *L  a  B.  Oo.  M  Fed.  Bep.  Stt.  fD  U.  S.  App.  UTi 
TbeCl^of  BlohnHMid,  18  BM.  Elep,  Sf;  Btepbens  ft 
a  Tranep.  Oo,  T.  Wsatem  U.  Teleg.  Oct »  Ben.  BOt; 
Blanohard  t.  WeatemlU.  Teleg.  Co.  tO  N.  Y.  SID. 

Bmniarly.  If  a  Une  Is  pot  a 
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UlBBOCU  SUPSEMK  COCBT. 


fa)  cooflkt  «ltb  the  prorMoii  of  tbe  Ulh 
Amendmeattbal DO BUteiball  deprive  inyper- 
toa  of  life,  libert;,  or  property  witboat  doe 
piocen  of  law,  ot  drav  to  an;  penoo  wltbln 
Iti  JuriidictlcMi  the  equal  protection  of  the  lawe. 

K»«fiu:l«jw,  J.,  dellTOnd  the  optnlon  of 

the  court: 

On  the  petttioD  of  Telator  an  alleroatlTenilt 
of  mudamaiivM  laiuedbjthli  court,  directed 
.  to  leepoDdent,  Murph;,  u  itteet  commlMioDer 
ot  the  dtj  ot  8l  Loula,  commandlog  btm  to 
ibow  cttue  why  be  afaould  not  be  required  to 
tone  a  permit  to  relator  to  make  an  ezc&vatton 
along  the  eait  dde  of  Broadway,  at  near  the 
enib  M  practicabte,  and  extending  from  Hound 


Id  M  far  as  aoch  excaTation  ■  .   .   _ 

nr7  for  the  porpaae  of  biying  rdator'a  electric 
wbea  nnder  grooiid.  By  ha  pelhloa,  rIuo 
Te{««Mata  (bat  it  Ii  aoorpontlon  cnated  unda 
an  act  <tf  the  Iwialatope  of  tbe  M^«  appramd 
March  9,  1807.  and  a  aapplemeataT?  and 
amendatOTy  act  aiqirOTed  Mar^  9,  tBSl,  and 
an  amendatory  act  apprond  Hardi  M.  IBK. 
Theae  acta  an  wt  oat  Id  foD  la  the  petitioa. 
The  flrrt,  approTod  March  9,  ISBT,  la  entitkd 
"An  Act  to  Inoorporate  the  udeoo  GaalizU 
Company."  Laws  18ltt-117,  p.  StO.  Tbe  M 
section  of  the  act  creates  Jaowa  W  Tlnfhrs  and 
seren  others  a  body  politic  and  carpoiau  by 
the  s^le  of  "The  lAcbde  GaaUgbt  Ooaspuy 


.__    _      IS  not  to  Interfere 

wMb  the  workhut  ot  the  draw  or  ttw  pusMce  at 
,   paolflo  Xut  Telc«.  Oo.  v.  Clilcaso  k  A. 


tloa  ot  f  ne  stivaia  br  elactrie  wires  are  I 
tonod  In  a  tew  states  as  to  outUat  wires  wnen 
iiiiiisiwij  for  moTlnK  butldloga.  clrtns  thtf  power 
wbea  neoefsaiT  from  the  otronmilanaes  of  tbe 
ewe.  CroawaU,  Bleotricltr,  H  2EB-£es,  and  statutes 
hdUotlnc  penaltlea  for  ln}nrla  to  eleotrki  lines, 
posts,  or  spparatus.   Id.  I  IBS.  note^ 

nie  nIatlTe  rlsrhla  ot  trollej  rsllvi;  oompaolesi 
and  the  owDets  of  Irlephone  or  other  eleotnc  lines 
In  ibe  use  of  atieeta  Is  s  Idndred  lubjeat.  hut  dto- 
Unot  from  tbat  of  this  note,  and  vUl  be  Kpintel^ 
tteated  bereafter;  but  much  can  now  be  found  on 
tlist  question  in  Cumberland  Taleph.  ft  Teleg.  Oo. 
T.  Unltad  Bleotrlo  B.  (Xi.  (TeiULI  ST  L.  B.  A.  £98,  and 


Doslde  ezerdse  of  iwlloe  power  to  require  snard 
rlres  to  be  plaoed  between  different  eleclrlo  wins 
!b  other  or  bancatdlf- 


iBthest 


Inoi 


iddpal  ocdinaDoe  lequlrlDB  sneh  guard  wires  bas 
been  brought  In  question  and  suitalusd.  State, 
WIsooMln  Telepfa.  Oo.,  t.  JaneanUe  Stieet  B.  Oo. 
n  Wla.  n;  a  L.  B.  A.  Itt.  Tbe  court  san:  "Btt 
SOS  Is  reasonable  because  It  requtiea  that  i« 
a  wbtefa  In  law  and  good  ooosdenee  tlie  de. 
iwilant  (a  trolley  raOroad  comMojl  ought  to  do 
tor  tbe  protecnion  ot  the  Telator  {a  lelephooe  oom- 
pan;)  whose  (^abllehed  bnslneea  itbaseodangved 
and  dJatutbed.  Seoond.  It  la  aleatrlr  sastaJood  un- 
der tbe  poltoe  power  «t  the  ettr.  .  .  .  Tberecan 
be  no  question  at  this  late  dfij  tmt  that  onr  munU 
olpa)  oorporatioDB  msT  mabe  all  reasonable  regu- 
lations fur  the  location  and  nee  of  eleolito  wires  In 
tba  street  and  nquira  all  reasonable  safeguards 
torthewme." 

nata  lawmOfaathorlBed  order  or  diiaotioa  of 
(he  maror  requiring  oompaoles  utdng  troUsr  wires 
an  gusrd  and  proteot  them  br  what  la  known  aa 
guard  wires  had  Iteen  made.  Is  sliced  br  Plea  of  a 
telephone  oompan;  In  UoKay  t.  eouUiem  Bell 
Telepb.  Oo.  (Aliu)  ante,  G8S,  lo  whlob  tbe  tel«pbooe 
mmpoor  sought  to  escape  llablltt;  for  DSKliitenos 
>m  respeot  to  Its  own  dansprous  wires  by  acsertlng 
(bat  the  damage  was  caueed  by  tbe  (roliej  com- 
pany's failure  to  obe;  nich  ordH  u  to  tbe  guiird 
wires,  but  this  plea  was  held  bad  CD  demorrer. 

VoreMosss  tothedutrotelecirloaomiianies  to 
81  L.  R  &. 


IV.  .Ittotl 

power  of  Oie  state  has  b  . 

operation  ot  stootrlo  Hues  Isto . 

which  regDiste  the  operaUcm  of  tdegrapk  a 

paulsa  and  require  tbem  to  recelTO  and  traoaatt 

Ingeodfaltfa,  wUb  Impartially,  oDd  with 


IlMSe  statutes  are  Tatld  exercises  of  tbepoHee 
power,  for  tber  are  meretr  statutes  which  reqnln 
persons,  wbeiher  ostuial  or  anlflclat,  doing  bo^ 
lihin  the  stale,  to  tranewit  that  bnslDesa  wttk 

ie«,  diiucenoe.  and  inpartisllir.   Torem  C. 

J.  Oo.  T.  Feadleton,  SB  Ind.  12.  tt  Am.  Bep.  SK. 
Bt^T'd  at  to  laleMale  buslneas  In  IS  U.  9.  MT.  »  L. 
ed.  liar.  1  Inters.  Com.  Ren.  KB;  western  D.  Telcg. 
Oo.  T.  Meredith.  »  tnd.  tA,  These  statuleo.  bow- 
STsr,  hare  been  drawn  In  question  tn  seresal  oaaes 
In  regard  to  tbeir  extraterritorial  force  as  lietag 
lo  ooufltot  with  tbe  exdnslve  powers  of  riiiipiiw 
nis  qucMMm  Will  toe 


'M^g.C 


Uter, 

TbeapplloBtloa  ottheSm^ar  lawtoatolaimpb 

1.  On.  *.  TOBoa,  lu 

rbiah  did  n 


Ind.«8,8L.lt.A.m 

in  Tarlous  ottter  a 
deolde  tbst  Sunday  laws  w 
graph  buslneet  the  application  otsueh  statutes  has 
been  tmpUedly  reoognlaed.  OS  by  making  tbe  nooea- 
sKr  of  the  msMsge  the  test  ctf  tbe  doty  ot  tbe 
lelegrspfa  oompaoy  to  recolTe  and  transmit  it.  As 
lUnstratlona  of  theos  cases  sre  Boges*  t.  VeMen 
U.  Tek«.  On.  n  Iod.iaa.il  Am.  Bap.  EU:  Teneto 
tr.  Ideg.  Oo.  T.  HoEsuirfu.  TD  Hin.  Sfc  Thoowno 
T.  Vestam  U.  Tekg.  Oo.  Smo.  App.  mi  Bomess  V. 
Westem  D.  Trieg.Oo.aB  lIo.App.nB;  fltinnT. 
WeelsmD.Tsteg.  00.48  Mo.  App.  SIB:  Westesv  C. 
Teleg.  Oo.  T.  WUson, »  Ala.  %  WeaHn  O.  Velec. 
Co.  r.Hn(obesoD,inGa.lBkMllllnghaBT.irsMen 
U.  Tekg.  Oo.  Id. ««. 

Aootberformttf  thepoUceragolatlaMoCtlt*  op- 
eration ofieleotrio  H" "- ' 

whlob  have  been  e 
wbtA  require  «"  _    _ 
delivery  oftmesssgss  within  aoe 

tance  from  tlie  c-_ 

panka  otteuidoRhtt  voluutanly,  bat  ki  ac 


statutes  aie  lound    lo  ( 

Qeorgia,  Mlouesota,  Oblo,  and  Oiage*  m 

on  BleotrloItT,  1 41T1:  and  uaOti  Iba  gi 


.,Cex>^lc 


IBBj. 


State,  m  rtU  Jucimdm  Oabuaht  Co.  , 


ud  b7  tbst  name  thsy  ud  Ibdr 
Mrfgni  are  glTsn  perpetual  tacceMloD,"  etc. 
The  aeeoDd  aedkia  llxecl  tfae  capital  stock  at 
ftOO.OOO,  aad  autboriied  It  to  be  lacreased  to 
99,000.000.  Tbe  tbiitl  aeciioii  direct*  that  the 
aflUra  of  IIm  oompauy  aball  be  managed  b*  a 
board  of  not  Icm  than  Ave  dtrectora,  etc.  The 
fonifli  wetfon  witborizea  books  of  aubtcrlptlon 
fOT  theeaidtal  ifaKk  to  be  opeiMd  In  St.  Loais, 
■  titeanin  of  $50,000  being  Mbacribod, 


■lid,  opoD  1 
IROvUcath 


tUa  ctMitar.  Secthm  5  provl 
pany,  tta  rocGeaaon  and  wafgnR,  ibooU,  within 
the  corporate  Ifmlta  of  *akl  dtj,  not  embraced 
withtn  the  HmlU  ■■  eatabluhed  bj  act  of  1889, 
"hare  and  eDjo^.dnring  the  continuance  of  thta 


act,  the  Mle  ud  exdoalTe  priTll^a  and  right 

of  llghUnc  the  Mme.and  of  maUoc  and  TendTng 

gaa  ngbta.  gaa  flsturea,  and  of  aajr  taa- 


do  the  aame  ^he  aame  lo  be  done  with  aa  moch 
dbpatch  and  u  Kttle  InconTenlenoa  to  the  pub- 
lic aa  poaalblB),  and  ahall  alao  ban  all  other 
powen  wrtMiry  to  execute  and  canr  oat  the 
priTll^ea  and  poweia  bereb;  granted  to  aaid 
comnwy."  Section  0  authorizes  the  citj  of 
St.  Lonla  and  the  company  to  make  any  con- 
tracta  ihKt  thej  may  deam  to  tbelr  mutual  ad> 


laM  down  In  WeitarD  U.  Trier.  Oo.  .  _ 
mV.  8.MT.  n L. ed.  lUT, llDleta.  Com. Bcp.  BOR, 
are  undoobtedlr  a  valU  eiarolie  of  Um  polloo 
power,  ao  far  aa  tlaar  do  not  ooDlHet  wttb  the  VM- 
enl  CoDMltattoo,  wbldi  will  be  oonddend  later. 
AnoUMr  fcnn  of  poHoe  reguUdon  of  Um  opei- 
'   n  of  etrotrio  Unea  M  ftatatei  nvnlatlDr  the 


wbkib  dz  maztmnm  pdoea  for  tele«rsiih  and  tele- 
pboneeervtoSL  nili  te  ibe  owe  tn  Flortda.  Indlaiia, 
MaiTliDa.  mmmpiiL  MImuutI.  Nebruka.  New 
J«t«er.  FeoDirlTBiiia,  sod  Vermont,  and  Rauitai 
with  »  «imiimr  toteut  H  to  ctoctrla  llEhtterrlceez- 
■•c  In  DBoy  ttaiea.  BLlAohT.  BellTelepb.Oo.W 
Ho.  «&  C  U  ft.  A.  nS;  Bookett  T.  Stale,  106  Ind.  MO. 
ce  Am.  Bep.  SB:  Oealral  D.  thieph.  Oo.  t.  Brad- 
burr,  MB  Ind.  I;  JohDson  t.  Btate,U3  lod.  UM 
C«air«l  D.  Telepta.  Co.  r.  State.  Taller,  >18  Ind.  IM, 
US  iDd.  lUi  B«ate,  Wetater,  v.  NebrukB  Telepb. 
Co.  ITNeb.  U0.6iAm.  Bep.  401.  Tbe  klatuies  are 
cited  In  Croawell  on  Bleclrtoltr.  I BU.  note. 

nie  validlt7  of  tbii  eierclw  of  the  pojloe  power 
baa  been  little  qnesdODed-  It  was  maintained  to 
HBfuUeat  extent  lo  a  ease  tn  Indtana  (Hookett  t. 
8t«te,n(prajln  whteiitberlirtitota  stale  loenaot 
mazlmnm  AarMa  forlelepbone  serricewas  the 
polotin  uaue.  rmeeoottdescrltias  the  poMce  power 
of  the  state  In  the  terms  ctveo  In  ttsbeatDDlncoT 
tbis  note,  and  adds:  ''Tbeo  Ibe  owner  t>f  propertj 
devotee  It  tn  a  use  In  whiahthEpubHobaaaDlnter- 
rsl.  he  In  effect  (mnts  to  Ibe  publKian  Interest  Id 
■uob  use,  snd  mnsl,  to  the  extent  of  that  Interest, 
■ubnHtobecoatroIted  t>;the  public,  fortheoom- 
monirood.  ssloor  Bsbe  msl n tains  the  nse  to  whloh 
bb  baa  so  devoted  hU  propertr.  and  be  ean  ODlr  es- 
cape auob  public  oonteol  by  witbdrawing'  fa£s  irrut 
and  dtscontlnnlDK  the  use.  In  support  of  tbat  oou- 
elmlon.tbe  court  naid  It  has  been  oustomarT  In  Eng- 
land from  time  Immemorial,  snd  in  tbls  oountrr 
Trom  Its  flnteolonlzatran,  to  regulate  IerTlea.oon- 
nion  carrietT,  bsckmen,  bekera,  millers,  wbar- 
flngera.  Innkeeiien.  and  tbe  like,  sod.  In  so  doluf , 
Oi  a  mailtnum  of  charges  lo  be  made  tor  aerrli 
rendered,  aocomrDodsilona  extended,  and  artlo 
■old.  .  .  .  Tbe  obrlODS  deduction  from  wbatl 
liren  aald,  as  well  as  from  the  autborltlea  cited,  la 
abet  tbe  power  of  a  state  leirislatura  to  prescribe 
tbe  msximnm  charges  which  n  telephone  oompanr 
inaT  make  for  Mrrlrm  rendered,  facilities  sf- 
forded,  orarticlea  of  propercr  furnished  for  use  In 
ttabuslnna.  Is  plenarraurl  complete." 

The  drleaiiUon  of  tills  power  lo  munlolpal  au- 
tborlifn.  bowerer.  Is  not  v>  be  easllr  Inferred,  but 
most  be  bj  express  statute  or  b7  necesnr]'  Infer- 
eooe  for  tbe  proper  eierclae  of  other  power*  con- 
ferred bj  exiuees  statutes,  and  a  mere  power  aiVen 
lo  municipal  authortUea  to  "regulale"  telepbonc 
oompanlra  will  notconferthlarlabt.norwUlB  gen- 
eral power  to  pev  sneh  oidlnanee*  aa  are  for  tbe 
»1   L.  R.  A. 


I  of  tbe  cltr.  If  otber  speol&o  a 
B  charter  show  that  tbe  general 

■an  DKIWB   wm4   iDteOdad  tO  IncI 

at.  Lome  r.  Bell  Tdetdi.  OO-  M  H 


of  powan  ni  [he  charter  Show  that  tbe  general  wel- 
Intended  to  include  such  power. 


a  of  the  pouee 


tbe  use  of 

atreeia.  TlienBtaraM  thta  fee  Ima  been  disputed 
Inaevenl  cases.  Vastaro  U.Telas.  Oo.  v.Fblla- 
daiphia,  B  w.  H.  c.  «:  Chester  v.  Veaiem  D. 
TelecOo.IMPa,«H.>Lano.  U  Ber.  Ill:  Fblllpa- 
burg  T.  Oentral  Penns;lranla  Teleph.  ft  B.  Oo.  B 
W,  H.  C.  IK  I^oosatar  t.  Bdlson  Electric  Illnm, 
OD.8Fa.Oo.Ct.17B. 

ta^strtotlr 
Weatem  v.  Teieg.  Oo.,  Lao. 
-  nium.  Oo„  Phlllpaburg 
y.  Oentral  FeaDSylranla  Teleph.  &  8,  On.,  and 
Weatem  U.  Tele^.  Co.  r.  PhUadalphla,  siqtro,'  Phil- 
adelphia T.  Foetal  Teleg,  Cable  Oa  BT  nun.Kl. 

But  to  be  ■  true  eierctae  of  Ibe  police  power. 
lAaoasler  v,  Edtson  Electric  Ilium.  Co.,  Western 
U.  Tele«.  Co.  r.  PbUadelpbia,  PhUadelpbU  t.  Foe- 
tal Te  leg.  Gable  Oo-,  Fhlll[iebnrg  v.  Oentral  Peun- 
srlTsnlaTelepb.  t&Oo.,  and  Chatter  v.  Watem 
U.  Teleg.  Co.  nvro. 


and  oocupatloa  of  the  blxb  wars. but  to  tw  so  far  a 
■pedal  power  as  to  require  expnss  deleRatlon  Xtt 
slalute  from  tbe  state  to  tbemonlctpBlBnthorl- 
tlea.  Phlllpsburg  r.  C«nte«l  Pennaylvanla  Teleph. 
A8.0o.Mvni. 

TUaseemelobetbeoorrtctTlewottbeoaBs.  The 
fee  eanno  t  be  ooaaldered  as  a  tax.  f or  there  Is  no  aa- 
seeanMttt.  ItlanatbaaedonanrTaluatlooofivop- 
erty,  and  It  Is  not  laid  metelr  tor  reTOnne,  but  aa 
a  consideration  foroertalD  privileges,  Mther of  aat- 
ting  polea  in  Ibe  streets,  at  mimlal[«l  InspeoUoa 


aaraylngonbuslneM.  FbUlpabtrrg*.  Oentral  Fenn. 
arlraolaTeiapii.*8.00HVesunU.Teleg.  Oo.v. 
Philadelphia,  LanoatWit  r.  Bdlson  miictrlo  Ilium. 
Oo.  and  Cheater  r.  WeaiOTn  U.  Teleg.  Co.  lupra. 

Oowldered  In  this  light.  K  lagenmaUT  beld  to  ba 
a  valid  exerelee  of  Iba  poUce  power  bj  a  munlolpal- 
Itr,  It  auch  power  baa  been  delegated  to  It  br  the 
statOL  Barrlsbnig  v.  PennsytraaU  Teleph.  Go.  U 
Ps.  Oo.  Ct.  SIB:  laDCSSter  t.  Bdlson  JDeotrfo  Ilium. 
Co.,  and  FbllipebDrg  v.  Central  Fennsjlvuiln 
Teleph.  ft  a.  Co.  rupro,-  PoMal  l^leg.  Cable  Co.  v. 
Baltimore,  nifd.Wa.UU  B.  A.  UOj  Chester  T. 
Western  U.  Teleg.  Co.,  and  Weatem  O.  Teleg.  Oo. 
V.  Pblladelphla,  mpra. 

But  tbe  eierolH  of  spch  power  muitnot  oonlllat 
with  the  Federal  ConstltutkiD  granting  exclusive 
rights  of  regulation  of  Interstate  oommeroe  to  Coo- 
gren.  as  will  be  seen  later.    As  to  power  of  r  ' 


ivCoogle 


.HuBOvu  BuPKKMB  ConmT. 


Tftntan  Id  regird  to  tbe  lighting  of  rd^  ptrta 
of  Bala  porlloD  of  satd  corporate  Itniita.  or  anj 
otber  thln^  relating  lo  the  buiioeu  sod  tflaire 
of  iald  companj.  It  provideB  that  "tbe  lajd 
dtj  sball  bsve  tbe  ligbi,  at  tbe  expiration  of 
twenty  yean  from  tlie  time  of  the  organlzatioD 
of  ealit  company,  under  tbia  charter,  to  pur- 
ciiase  all  tbe  properly  mnd  effects  of  lbs  same, 
paying  Iherefor  to  tbe  Bsme  tbe  value  of  lucb 
property  and  effects,  with  SO  per  cent  added 
tbereto,"  and  the  manner  of  ascertalolng  the 
value  by  appraisers  is  provided.  Said  section 
Lbs  this  further  proviiion-.     "If  said  city  fall 


who  inlerferea  wfth  tbe  prfrilegca  piitri 
to  said  company  or  ezerctsea  like  act*  or  pmi 
le^es,  hv  a  rorfelt  and  line  to  Mid  eomptii}'  it 

}l,0uO  for  every  aucb  offenw,  and  maktinci 
ay's  continuance  of  such  offense  a  new  oUcsb. 
ScciioQ  8  exempts  the  company  from  tbe  ope 
atioDotgge,  7.  18,  14.  16,  18,  andSODrut.! 
of  "An  Act  Concerning  Corporations,'*  if 
proved  November  28,  leiSS.  The  sections! 
the  act  of  November  28,  ISBO.berercfemd'G. 
are  contained  in  chap.  U,  Rev.  Stil  l*^ 
pp.  8n-874.    BectioD  9  is  as  tollowc    "Hi 


otherwise  on  sitcb  oompante*  wheadoinKan  Inter- 
state business,  seenote  K>  Postal  Teleir>  OHble  Co, 
V.  BaUimoreiM'l.tML.  R.  A.m. 

Anotber  exercise  of  the  police  power  lo  regulat- 
Ina  tbe  rpentlon  of  electric  line*  Is  found  Id  the 
statutes  reqiiirinir  teleinspb  and  leJe  pn  one  com- 
panies to  miiplj  equal  facilities  to  all  whodestreto 
uaa  tbem,  Includtos  other  telarraph  and  telepbone 
oompantee.  Croawell,  Bleotrlolly,  cbap.  It.  Tbesa 
statutes  are  a  valid  exercise  of  the  police  power  of 
tbestatft  Allsntlc  &  P.  Tele^.  Oo.  v.  ^Western  U. 
'Mmc.Oo.  4DalT.UT:  OnltedRUites  Teleg.  Co.  v. 
Vestom  U.  TelcF.  Co.  U  Barb,  **  Bmlth  v,  Ooldft 
S.Telew.  .Co.  12  Run.  «4;  Bradley  v.  Wostecn  U. 
Teler.  Co. l?Ted.Bep. ESI,  DOte:Uetropolllsn Grain 
*  9,  BiebanRe  v.  ChlcSBO  Bou-d  of  Trade.  IB  Fed. 
Rep.BGO:  Bbepard  v.  Gold  A  8.  Teleir.  Co.  S8  Hun, 
3m;  Western  U.  leJeg.  Oo.  t.  Call  Pub.  Oo.  14  Sfb. 
3S^SItL.n.A.eSSi  Bterrett  v.  Phllndelpbta  Local 
Tele*.  Co.  18  W.  N.  C  TT;  Davis  v.  Blecuio  Repon- 
insCo.  IBW.  N.  C  6eT:  Cain  t.  WMtem  D.Teleg. 
Co.  IB  OIn.  W.  L.  Bull,  zn;  New  York  ft  C.  QralD  ft  B. 
Bzchanre  v.  Ctalcago  Boanl  of  Trada.  127  lU.  U8. 1 
Ii.B.  A.111;  UarlaeQralD  ft  S.  BxaluDg«  v.  West- 
era  C.  Tel^.  Co.  St  Fed.  Bep.  28;  Cbeaapeaire  ft  P. 
Telepb.  Oo.  v.  Baltimore  ft  O.  TeleK.  Co.  n  Xd.  Set. 
fOAm.  Bep.  IBt;  Blate,  AmecloaD  V.  Teley.  Oo..  v. 
BeU  Telqth.  Oo.  St  Ohio  St.  Ht;  Commercial  U. 
Tel^.  Oa.  T.  New  Bnaland  Teleph-  ft  Tele<r.  Co.  O 
Vt.Ml.BL.B.A.  Ull;8tatC  Baltimore  ft  O.  Teles. 
Co..  BellTelepb.  Co.  28Tttd-  Elep.  S».  State,  Pcaial 
Teles.  Ctable  Co.  *.  Delaware  ft  Atlantlo  Teleph.  ft 
Teles.  Oo.  IT  Fed.  Bep.SSB,Afflrmaaau&T»in.  Dela- 
ware ft  A.  Teles,  ft  Teleph.  Co.  v.  Btaie.  Postal 
Teles. Cable Oc BO  Fed.Rep.«TT,t  IT.B.  App.SO: 
Bell  Telepb.  On.  v.  PeDnsrlvaola,  BalUmore  ft  o. 
Teleg.  Co.,  T  But,  tHk  People.  Poatal  Teles.  Ckble 
<.'o.,  T.  Hudson  Blrer  Telepb.  Co.  U  Al>t).  V.  0. 
iw. 

These  Btaintes  reqatrlns  tdesrapb  and  telepbone 
oompaniee  lo  suppl;  equal  f udl  Itfes  have  been  ques- 
tiuned  only  In  reaped  to  telephone  oompaDlm 
where  a  contract  bad  been  made  to  sive  tbe  ezclu- 
•Ive  use  of  the  telepbone  service  for  telegrapblc 
use  to  a  Blosle  ootDpany.  In  one  esse  only  such  a 
contract  was  susiained.  but  In  other  oases  it  was 
beld  Invalid  as  asalpst  the  staluta  As  to  tbese,aee 
note  to  Com.  v.  Peliy  i  Ky.)  J9  L.  R.  A,  TW. 

Otber  forms  of  police  resulaUon  of  the  operation 
of  electric  lines  are  found  In  tbe  siatutea  requiring 
telenams  to  be  kept  In  tnrinlate  searec7  by  tbe 
operator!  (Uroswell,  Bleotrloltr,  1 43B),and  piyvent- 
lUK  outsiders  from  unilas  the  wires,  or  otbMwbe 
salnlDs  Information  as  to  tbe  cootentsol  telesrams 
or  bearins  telephone  measassa  (Id.  I M),  and  stal- 
nt«a  exempdns  telesrai^  operators  from  fury 
dntj.   Id.UUIMia. 

An  instance  of  the  appUeatlon  of  police  resu  la- 
tloo  to  eleotrto  tallwajs  is  found  In  tbe  statute  re- 
Qulrlns  screens  or  enolosurea  on  tbe  front  of  tbe 
ear  to  proteM  the  motonnan  In  oold  weacber 
81L.aA. 


Oblo  Laws,  18BB,  p.  n^  «  1.  t;  lOnn.  Geo.  Un 
less,  cbap.  es.  tl  1-& 
Ttaeae  siatutea  have  been  beld  to  be  vslMeitrriK 

of  tbe  potloo  power.  Slate  r.  Hoeklna,a  UIdilK 
t5  L.  B.  A.  TU;  8tate  v.  Snikh  iMinnj  a  L  B.1 
TN:  State  v.  Kelson.  H2  Oblo  St.  SS.  ML.  R.  A  IE: 
Btats  V.  KelKin.  SI  ublo  K  J.  nX 

T.  iiUnUitUonstf  tAspoUoeiMMr. 
The  police  power  has  been  previously  dKmB 
be  an  inherent  power  of  the  state  lo  loca 
such  r^rulatlons  upon  tbe  use  of  property  at 
the  conduct  or  individuals  as  wlU  promoie  ik 
peace  and  safety  of  the  oooimunlty.  Aslbe[««ii 
are  (he  source  of  universal  power  In  toienmrti. 
Ic  results  that  there  are  no  ll^1lratlon■toaeue' 
clse  of  the  police  power  except  sudi  as  hsn  Nr 
TolUDiarlly  Imposed  by  tbe  people  In  tin  oMBtiu- 
tioDS  adopted  by  them  In  the  several  stsua.  v  a 


Beveral  provklons  of  tk«  Oonatltntlans  bnnbM 

allesedlnvarlouBlDsianceBtooonfliotwIibaaa'    i 

csoiss  of  police  resalatkm  of  eleetrlo  llnea  la  Ate 

antformsottheexsrclssoIthlBpower.  | 

L  IfsjNdnnsnt  q/oWoatlon  o/  eomtncU. 

It  has  been  atlesed  In  some  oaaea  that  tbe  prait- 
slonsof  a  state  Constitution  whtoh  i»ahib(t  lie  iw- 
aire  by  the  le^lature  or  any  statute  impairiEiiH 
obllantlon  of  a  contract,  render  mMonstttinical  l 
laws  wbloh  require  tiectrlo  llnoa  to  be  placed  »■ 
der  sround.  becaosa  the  franchise  whicb  lbs  dtfr 
trie  company  bas  from  tbe  mnofaUpal  auiboniMf 
erect  ita  poles  and  sirlnfr  Its  wires  lo  tte  neea  a> 
contract.  This  contention  has  pot  been  SMti'"'* 
Tbe  p<dh»  power  of  the  stats  ezerctted  for  it«  i 
safety  and  welfareof  tbelohabllanla^  o*«rrldaui 


between  oorpontlons  and  the  state,  in  tfa 
sranied  br  the  state  to  t'     '    '  ' 
tbe  franoblses  cranted  to  aaon  oompanxa. »» 
directly  by  tbe  slate,  or  mediately  tbroo^  tk 


require  electric  w 
not  Impair  any  coi 
panics  of  tberlcht 
■treets.  for  the  si 
Unes  tbroush  tbe: 
ordinate  to  0>»  eonvenlsDoe  ot  puUto 

meraty  ceKuiated  In  aoeb  way  «  * 
Insure  the  safety  and  comfort  of  the  tnliaUMs. 
People,  Hew  Tork  Bleotric  Unaa  Oa~,  v.  Sqofee.  * 
N.  T.  uaa;  Uononsabela  v.  VoDonvabd*  Beta* 
Llsbt  Oo.U  Pa.Co.Ct.tn:  Weatem  cnkf.Ot 
V.  New  Tork.  88  Fed.  Bep.  tSI,  )  I.  B.  A  « ! 
Inten.  Com.  Bep.  K3t;  Atnertoan  Rapid  TMw.O 
T.  Hese.l2GN.r.ULUIi.B.A.ttl:  Tutted  We 
Ilium.  Co.  V.  Bern.  IB  V.  T.  &  B.  <«;  Dtflsd  W 
Teles.  Co.  t.  Grant,  UTlT.T.t. 


i„CoogIe 


■S0Bw 


I.  LULKDtl  QAMtMta  Co.,  V.  HOBPHT. 


"HI  dull  tain  effect  from  Its  pusage,  anrt  abill 
I  oDtliiiK  in  fom  for  tblrty  jem."  The  set 
ufHsn!h8.1B5T!UwilBB7,p.0991,Uufo11owa: 
"An  Act  Sapplementarf  and  AmeodaioTy  of 
no  A^t  Entitled  'An  Act  to  iDcorporate  the  La- 
.'l«de  Ouligbt  Oompmaj.'  Be  It  enacted  b; 
ilie  genvial  awenUj  of  the  Hate  of  MimqutI 

"Sec.  1.  Tbe  act  to  which  thU  act  liameuda- 
I  on  U  hereby  amended  aa  that  the  words  'sole 
:iDd  ezdnslTe,'  In  tlio  0th  aectlon  of  the  act  are 
stricken  oat 

"Sec.  a.  The  dty  of  St.  Louts  shall  not  be 
'(impelled,  In  any  pnrchaae  which  it  may  make 
under  the  6th  lectioD  oftbe  before-reciied  act,  to 

~.  DvrtDottoii  tf  pivfimtr  wWwttf  Out  vo«em  < 

In  MT«nU  oaaea  It  bu  been  uracd  tbat  tbe  mu 
whtab  nqnlie  eleotrla  wins  to  in  ~ 
groDDd  deprlTb  eleotiio  oompanln  < 
propartr.  namelr.  tbe  risbt  under  t 
ID  uumlruot  ibalr  llaea  In  the  ttreeu.  and  that  ibis 
depilTatlon  liwttbofit  due  praceM  of  law.  Tbla 
Dontantiao  cannot  be  Kwtalned  eren  If  tbe  fcan- 
obke  rliihti  are  coiiil<lei«i]  as  a  iijealM  of  propert;, 
f  or  aooh  Tlfhta  an 
>if  ti«r«l,aiid  the. 

urtbemodeorenJojliictUBqwalni  .  . 
tbe  manner  »0M  conalMent  with  tbe  lafety  and 
Domfort  or  tbe  pnblkb  Mooonnbela  t.  Hoooi 
nbeia  Bteotrto  light  CO.  U  Pa.  Cto.  CL  sas;  Amei 
icoD  Bapid  TUeg.  Co.  t.  Hcm,  Ub  K.  T.  stl.  IB  L.  B. 
A.  AM;  FeoplF,  Hew  Tork  Blntrlo  LInea  Oh,  T. 
Sqntrs.  lOr  N.  T.  SHj  CnttMl  Btataa  Ilium.  Oo.  t. 
Hen.  U  K.  T.  A  B.  asa;  TTolted  Unea  Telat.  do.  v. 
Unuit.  UT  N.  7.  It  Weatern  U.  l«leff.  Oo.  t.  Mnr 
FoA,  88  SM.  Bept  OR,  8  L.  B,  A.  UB,!  lotva.  Con. 
Rep.  188. 


Ihreqnife  eleo- 
M  oo  tbe  front 
....  to  proteet  the  rootormea  from 
ibe  weatber  hare  been  objected  to  aa  v 

tIoDalaalielnrolaNle(lBbitlonlD«Uitea'.    

uitutlooa  (oiMd  Buob  legUatlon.  Tbe  olaim  bae 
been  tbat  aa  loob  Matuiea  applr  to  eleotrio  oar* 
only,  *nd  not  to  boiae  oara  or  oan  propelled  by 
□UMiraahnala,tber  an  In  aOeot  oIbn  legMation, 


uie.  boldtng  thattt  wa«  Dot 
li  applied  to  all  tbe  tallwaf  ■  ol  tbe  kind  towblob  ft 
wBBtotnided  to  applf.  State  v.  Uoaklna,  16  Minn. 
3t,  a  Z..  B.  A.  7M;  State  t.  Smltb  ilUnn.) »  L.  R.  A. 
ISf,  Bute  T.  MelMiD,  M  Oblo  Sb.  88,  M  I.  B,  A.  BIT; 
SUte  V.  IftilBon,  ai  Oblo  L.  J.  2E0. 
b.  lAmttaHont  In  A 


iDFOlvtoc  tbe  ezerolw  of  polloe  powen  of  itao 
KOremmenta  In  the  rcKulation  of  eleotrio  oom- 
PHDlea,  to  Invoke  the  akd  of  the  Federal  Cootiftu- 
llon  aa  probtblttnji  luoh  ragulatloa.  Tbe  proTl- 
■lonaof  tbe  Federal  OonaUtutlon  which  have  been 
relied  upon  to  effeot  thla  probibltioa  bare  baeo: 
a>  Tboaa  vhlch  prohibit  an;  stale  from  depriirlns 
au  peiaoD  of  property  without  due  prooeM  of  lav 
lUtb  Amend.  I IJ:  (Z)  irhlob  probiblt  enactment  br 
■tatcn  of  any  law  Impalrlnr  the  oblisatlon  of  cou- 
traota  (art.  L  I  lOh  |B|  whlob  reatrlct  to  the  actloD 
of  the  Federal  soTemment  anj  regulation  oc  oom- 
merce  amona  tbe  aeieral  nalea  (art.  1, 1 8):  and  M 
which  giro  iDrtaUctlan  of  patenU  to  tbe  redeial 
courts.    Ibid. 

Tbe  polloe  power  of  tbe  ilates  In  Ita  relation  to 
rhp  FMeral  OonEtttatloo,  la  often  called  one  of  tbe 
recerre  powen  of  tbettatea.  noder  artlalB  10  of  tbe  I 
81  L.  &  A. 


pay  iDon  than  tbe  apprdaed  ralna  of  tbe  prop- 
erty and  effects  of  ibe  corporation  created  bj 
wid  act.  without  any  addition  of  percentage, 

"Tbisactto  take  effect  and  be  In  force  mim 
and  after  its  passage." 

Tbe  act  of  March  W,  1868  (Laws  196S.  p. 
187),  was  eolitled  "An  Act  to  Amend  an  Act 
to  Incorporate  tbe  lAclede  Gsiliebt  Company, 
approved  March  3,  18S7,"  aod  is  as  follows; 

"Sec.  1.  The  said  Laclede  Gaallgbt  Company 
shall  and  may,  within  the  corporate  limils  of 
Ihe  city  of  St.  LoaU,  as  the  same  are  now  or 
may  hereafter  be  eatabllsbad,  exercise,  have, 
hold,  and  enjoy  forever,  all  tbe  rigbts,  privi- 
leges, and  franchises  granted  to  it  by  the  5lb 

TMeial  Oonatltntkra,  which  prorldea  that  the 
power*  not  delegated  to  tbe  United  Statea  t>y  the 
OonsCltutlon,  nor  prohibited  by  It  to  the  itateo.  are 
reaerved  to  Ihe  state*  reapectively,  or  to  tbe  peo- 
ple. Western  D.Telee.  Co.  T.Pendleton,  USD.  8, 
BtT.  80  L.  ed.  1187, 1  Incei*.  Com.  Etep.  901. 

Tbe  qneatlon  then  arliei.  If  thla  reaerve  police 
power  which  ii  In  reality  nne  of  the  attrlhuteact 
soverelan^realdloK  In  the  people  of  the  state,  and 
not  delemted  by  tt  to  tbe  Federal  rovemreient, 
cornea  Id  conflict  to  llapraotlcal  aopllcatlnn  with 
any  provision  of  tbeFederslConBttiutlon,  whether 
tbe  state  or  the  FMenl  power  shall  be  held  su- 

Tbe  Federal  ootuts  have  with  unanimity  leoos- 
nlMd  the  ezlatanoe  of  tbe  police  power  as  coe  of 
tbe  reaerra  powera  of  the  siatea,  and  aay  tbat  tlie 
polloe  power  extaoda  at  least  to  the  protection  of 
tbe  lives,  the  health,  and  tbe  property  ot  tbe  oom- 
montty  agalnat  tbe  tnjnrloo*  eswetse  by  aoy  oM- 
asn  of  bla  own  rtabia.  and  state  l^tolatloo  atrlotly 
aod  leaUimaieiy  lor  polloe  parpoeea  doea  not.  In  tha 


reculatlooa  a 

Itotton,  and  when  tbelr  provlsioos  extend 
JiMt  reculaUon  of  right*  for  tbe  put>lla 
Kood,  and  anieasoaably  atnUae  or  tinrden  the 
iMvUecea  which  tbe  oaHooal  authority  oonservea, 
they  cease  to  be  opeiailTe.  'Weatem  U.  Telec  Oo.  t. 
New  York,  88  Fed.  Bep.  UE,  8  U  R  A.  US,  ■  Inlera. 
'\)ln.  Bep.  G38. 

Tbe  State,  wben  providing  by  ieglslatlon  for  the 
protectloa  of  the  public  health,  pu)>lla  moials,  or 
tbe  inil>]la  tately.  is  subject  to  the  paramoant  ao- 
tbonty  of  tbe  Constitution  of  tbe  Cnlted  States, 
and  may  not  violate  rights  aeouradorguatanteed 
by  that  Instrument,  orlnterfeie  with  tbe  ezecutloa 
of  the  powers  confided  to  the  (eoeialKoyemmeDt. 
lu  any  case  where  a  state  statute  entordoK  polloe 
reffolBtiona  Is  sUcaed  to  oome  in  oonfltn  with  tbe 
Federal  Constitution,  tbe  Federal  Oonrla  will  take 
Jurisdiction  of  tbe  ease  and  Inquire  Into  the  real 
puriioMBud  ob]e«tsof  the  statute  In  question,  and 
"It  Is  In  lusoopean  loterrerence  with  aoy  ot  Um 
.  iwert  delegated  to  the  Federal  sovemment,  tbe 
Federal  courts  will  declare  Itao  far  forth  unoonstl. 

Jtional  and  void.    TBld. 

TakiDs  up  now  tbe  several  Instances  In  which 
coDUIota  between  the  Federal  (^lusUtuttoD  and  the 
polloe  power  of  the  stale  have  ocourted,  they  may 
be  grouped  aa  follows:— 

1.  Btatutea  requiring  eleotrio  wires  to  be  put 
nnderKround. 

&  Sleiutea  Imposing  penalties  upon  talacrapb 
oompanies  for  not  transmitting  and  deUverlng 
message*  properly. 


.,Cooi^lc 


I   UUPUKIIK   CotlUT. 


I  may  be  Deceaiuy  to  CArTj  on  Its 

"S«c.  S.  Notfalog  Id  tbli  act  contained  iball 
be  conatrued  aa  aSecliDg  tbe  vested  risbta  of 
tbe  St.  LouIb  O&sllfrbt  Compan;;  And  tbe  6tb 
aectlon  ot  »dd  acl  lo  if  bicb  tbii  ut  U  ametida- 
toT7,  U  beieby  tepefied. 


sa" 


i.  Thii  ad  shall  take  effect  tram  in 
paasajte." 

Relator  repreaenta  fnrtber  that  niidci  tba 
charter  rights  gnnted  l^  ttaeae  gSDefvl  acta  ti 
ia,  and  for  a  loog  time  haa  been,  eoicand  ■ 
the  lighting  banneM,  both  by  gM  um  dec- 
tridtj;  that  noder  a  conlnet  nitb  tbedtyoT 
Bt  Loulslt  UtightlDKapartotltopablteMink 
b;  eleciticltj;  that  It  &  fomtdilBg  U^t  br 
mean*  at  gai  or  dedrtdW  *o  mutj  tbooHno 
I^*Bte  conanmen  In  aaU  dtj,  beinx  n  Imjit 


&  Statutea  resutatlDV  Mtaphone  prices  and 
qulting  geirloe  on  eqnal  ternui  to  all. 

loe  feea  on  teleg-raph 


1.  Statuta  nvttrinii  tUeMe  vitrti  lo  bt  jnit  m 

n>e  dfalef  point  In  which  It  ia  alleged  that  tbei" 
•tatutaa  ara  In  oonlllot  with  tbe  IMeral  OonMltu- 
Hon  t«  tn  tbelrappllcatlonto  teltvraplillnea.  The 
leleiCTapb  ooouplea  a  peaullarlr  tsTored  position 
nnder  tbe  EMeral  OonoUtatlon,  aa  aoiutrued  by  the 
United  States  SupcemeOomt.  Tbat  court  baa  de- 
cided tbattbe  tolrsisph  faameana  or Initrument 
ot  Interatate  oonmerae.  JPecnacola  Teles.  Oo. 
Vamem  U.  Teles.  Co.  W  D.  8. 1.  M  L.  ed.  ne. 

And  OourrtaB.  having  br  Ita  atatataa  given  tlM 
telesnpharlcbtot  wajoreralliKiatroada  ot  the 
ITnltM  Blat«a  (D.  &  Bev.  fltaL  If  BHB  ctwgj,  no 
atsto  cao  exolnde  it  tcom  Ua  occupation  of  aooh 
loada  wltb  Ita  Una.  Bee  noC#  to  Kladol  v.  Beok  * 
P.  Lltteffispblcc  Oo.  (Oolo.)  21  Ii.  B.  A.  8U. 

TtMtetore  when,  under  the  provtMona  ot  the 
New  Tork  aubwar  not,  tbe  alata  anttaori  ties  ordered 
the  telecraph  Udm  DDdWBrODDd.  tbe  teleitTaph 
compaUee  Immediately  niaad  the  oUecthM  that 
this  act  deprived  them  ot  their  rlfhl  of  waj  over 


no  cooit  of  appeal*  of  New  Tork  atMe.  however, 
bold  that  tbe  ofdartns  the  wires  onderground  waa 
merelra  proper pollcereculatlonot  tbe  en}orment 
bjr  telcKimpli  oompanlca  of  their  IMeral  riirbta, 
Mytng:  "Tbe  pieolBeaoopeandTanie  of  operation 
ot  these  seouooa  wMUn  ■  ainte  are  not  quite  ap- 
parent, and  «MWOt  be  easllr  defined.  But  thla 
mnch,  ai  least,  amit  be  trae,  th*t  under  them  no 
telesmph  ovcnpanr  conld  Iniertero  with  the  nae  of 
tbe  atreeCa  and  hiarhwaj*  of  the  slate,  axoept  otidec 
retulatlona  preeorlbed  for  the  conliol  ot  all  tale- 
(taph  oompsntca  within  the  stale,  nor  could  such 
eonpanle*  Interfere  with  streets  and  blchwars  In 
the  slate  ao  as  maierlallj  to  Impair  their  usefulness 
ss  ordlnarr  highwan.  Nor  eonld  tbeae  ooorreas- 
lonal  acts  deprive  the  ante  ot  Ita  oontroi  over  Its 
hlcbways,  and  ita  rlffht  to  refrnlate  their  uas  under' 
tbepolioepowsr  rocthepublic  welfare.  Ibelawa 
of  ConsTcaa  are  perfectly  MUsfled  br  the  pemils- 
don  granted  to  the  plaintiff,  of  which  It  Is  peifeotlr 
feasible  for  It  to  avail  Itseli,  to  place  Ita  eleotrlcal 
oooduotoia  In  the  snbwars  constructed  beneath 
tbeaurfaMoftbeatreeta.**  Anmlcan  BapUVaM*. 
On.  *.  Heae,  UBN.T.ea,UL.B.A.4SL 

And  me  Fedenl  oourls  take  the  same  view. 
"Nevertbeleas  persons  and  oorporaiions  enjorlns 
■tanla  and  prlvllecsabom  tbe  tinlted  State*,  ezer- 
oMIng  VWeral agencies,  and  engaged  Inlnierstate 
oommetne,  are  not  beyond  the  operaUon  oT  tbe 
laws  of  the  state  in  wblob  tlier  reside  or  carry  on 
tbfllr  busloeas:  and  Itlaonly  wbenthseelaws  Inoa- 
pBcltate  or  unreasonabty  Impede  tbem  in  theexer- 
clse  ot  their  IWeral  privUese*  or  duttaa.  and 
SI  LB.  A. 


that  thcTinvnOfttft* 
The  statntes  wUc* 
fendsnta  are  proceeding  loent 
belODg  to  the  category  of  pt 
power  t*  eatabUah  wblofa  hw  bMi  Irtt  to 


ably  abridge  or  l)niden  tbe  pifvllegea  wUoh  ite 
naUonai  aothoiitr  conserves,  they  eenss  to  In 
operative,  ^le  state,  when  pcovfdlnK'  by  tegiri*- 
tton  for  the  proteoUon  ot  the  potdio  tietdth.  the 


not  vtoMe  rlgtatn  ■saorsd 

with  the  exeautiCMi  ot  tbe  powers  cooflded  to  As 
leiBl  gOTsrnEHnt.    Moglar  v.  Jr«i»»^  in  □.  S. 
8IL.ed.nt;  Hugnn^  L.  *  T.  R.  *  8.  &  Oo^  v. 
Bd.  ot  He«Ith,  lUU.8.1B.«t,»I..aC 
Hi,]wtL    .    .    .    UltnotBppareatbow  ilteregnb- 
tlon  propossd  laapalrs  In  any  Just  ssnse  tbe  privi- 
lege granted  to  Qw  coaiplidnnnt  [Megtaph  ocb- 
"■" "  'iw  of  Oongres*.   SBie  privilege  >a 


road*  la  not  to  be  eonslnied  so  tttemliy  m  w 
eachideregnlatlops  by  the  state  wnpujttnirlocaUoa 
and  tnodeotaonstraoUonaDdni-* 


regiilatlon  require*  tbe  wbsa  to  be  plnoed  li.  . 
dnlta  nndergronnd  than  It  would  be  It  th^-  w 
required  lo  be  plaeed  In  cc 

t  the  atreet*;  and  wban 

3r  the  oomtort  and  safety  of  th  . 

regulation  la  aa  lefiUmate  as  one  wnoM  t«  pre- 
Bcrlblng  that  tbe  p<dea  abould  be  of  a  nnttocin  or 
dealgnated  height,  orshonld  be  located  atdtOaseat 
disiaocea  apart,  or  at  dealgnated  placea  elosig  Oe 
Btreet"  Western  U.  TeMg.  (hk  v.  New  Tork.  M 
Fed.  Bep.  tA  >  L.  B.  A.  M;  f  Inten.  Com.  Bep. 
888.  To  the  same  effect,  H.  CUosen  *  Boo*  Brew. 
.  Baltimore  ft  O.  Tele<c.  Oo.  fl  Aia.  Beo.  cna 


But  the  right  of  a  telegraph  comiiany  do 
tain  Its  wire*  along  tbe  stmoture  of  an  e 
railroad  whlob  conatltutes  an  lodependai 
road  la  auetalned,  although  with  aooe  do 
Judge  WallBoe  In  the  above  ease  of  Wssi 
Teleg.  Oo.  V.  New  Tork.   He  aiys:  '*to«amn^  ai 


tbem 

upon  the  structurea  of  tbe  ra 


Google 


tSBC 


Statb,  a  m.  Laclsds  Gaiusiit  Oo.,  ▼.  Hdxfbt. 


put  of  tbe  InlwUtaDtB  tlwKof :  UuU  in  order 
to  fulfil  lu  oUf^tioD*  to  the  city  tnd  the  pab- 
lic  undel  Its  charter,  it  hu  erected  and  main- 
tolng  expensive  and  costl;  plants  lor  the  maun- 
factare  and  digtrtbutlaD  of  gas,  as  well  "  *~~ 

SnetatJor  "-■'   ■" — "---'--   -' 
at  lor  d 


It  baa  from  time  to 


SnetatloF  and  distributing  electric 
at  tor  distributing  ns  It  baa  from 
time  coDBtructed   and  maintained,    and   now 

ergTouDd 

_^ .     _        .ufi,  aa  It 

jsatall  times  authorised  to  do  by  Its  said 
charter,  oor  baa  tbo  dt7  of  St.  Louis  ever  ob- 
jected to  Its  so  doing,  ordliputed  rebtor's  right 
todosoi  ttaatfoT  the  diatributiooof  electricity 
relator  baa  hitherto  used  overhead  wires,  atraDg 
upon  pole*  along  the  streets  and  alle; a  of  said 


out  objection  by  said  city  oi  the  authorities 
theieot  for  the  distribution  of  electricity,  as 
well  to  f  urn  lib  llgbt  to  private  ooasnmersas 
for  the  fuiflllmeot  W  relator  of  Its  said  ood- 
tract  with  said  dty  of  St.  Ix>uiafortbe%bUng 


neoeasaty  to  transmit  through  and  by  nMsa  of 
said  wires  electric  currenU  of  great  power, 
which  tf  and  when  acddentally  diverted  an. 
dangerous  to  human  life  and  property;  that  in 
order  to  avoid  the  IncrenBlnir  la  convenience 


■t  present  attended  with  any  pnbtla  InconvenlenoB. 
■uid  thu  queetioD  t*  one  or  suflloleQt  novelv  an*! 
tmportanoe  to  be  oanaldered  bf  tbs  oourt  Of  last 
reeoit,  any  doubt  tbould  be  naolved  Id  tsTor  of 
Cbe  complainant  for  tbe  purpnae  ot  Its  lemporar; 


Tbe  underxnnind  itatute  has  also  been  alleged  to 
be  In  opposition  to  tbe  Pederal  Oonatttutlon  for  two 
other  reawiDs  which  werehrouirlit  belDietbe  Fed- 
eral oDurtaon  a  petliloQ  or  mondanius  bye  oor- 
pontlOD  tn  New  Tork  which  prevlouB  to  Cbe 
•ubwa;  set  hi^  obtained  (lanohlses  to  lar  undor- 
■Tound  oondnlta  for  eleotrlo  llDCSi  The  subwaj 
•ot  required  all  uaderfrrouad  line*  to  be  approved 
t>s  tbe  oommtetonecsofeleetrlail  snbwaTB.  Hw 
ooDdnlt  oompanr.  tite  relator  In  tbe  petition  for 
maodamus.  alleged  that  tbe  ImpoaltloD  of  this 
precedent  requlriiur  tbe  approval  of  tbe  subway 
-oommtnloDera  upon  tta  franoblseiUieady  xraaied, 
tnjured  (be  oompaor  In  twoWajg  djthat  It  waa 
«berebr  deprived  of  lia  property  without  due  pro- 
cess or  law,  Id  OppOattJon  to  tbe  11th  Amendment 
cotheredeiBlOonatltattoD,  aad  (Si  that  the  sot  Im- 
pMlied  tbe  oUttaMon  ot  a  oontnot  Id  oppcaltlon 
«oliaotart.lot  Ibe  IMeial  OoMtttuthm.  The 
ODlted  States  8n|»eine  Oonrt,  however,  did  net 
•ustaln  tbeae  olalma,  hot  held  that  the  only  eSeot 
4>f  (be  Itatute  was  (oregnUtetbe  oiannerof  *o- 
JoyiDK  tbeir  ri^ta.  Hew  York,  New  Tork  Se^ 
trto  Unea  Co.,  v.  Sgolre.  lift  U.  &  ITG,  8S  L.  ed.  MS. 


Tlieatataitee  wUA  ha**  been  eoaoled  In  many 
•tatea  Impoatnc  oertatn  dntle*  upon  telecrapD  com- 
pantea,  auob  a*  ttansmlttlnff  meansaa  witb  due 
4»re  aed  dlapatoh.  and  delivering  tbem  promptly. 
-and  with  due  care,  and  In  tome  instaDoea  withoat 
obarae  tor  delivery  In  Umlted  dUtrlcts,  and  Impoa- 
Ihb  penalties  upon  tbe  company  for  nonoompU' 
«□□«.  have  been  broufchc  before  tbe  Federal  and 
atate  oouru  In  a  numlwr  of  oaeea,  bytelegrapb 
oompanlea.  m  being  an  Interfereaoe  by  itate  legte- 
latlon  with lDterB(ateoommen!e,ao  tar  aiibey  are 
applied  to  omlailoDi  or  delinquencies  ooourrlns 
oDDalde  of  the  state  enacting  the  statucea.  -  The 
moat  Important  case  upon  tbU  point  is  Western  D. 
feloK.  Co.  V.  FeDdleton.  IB  Ind.  IS.  iS  Am.  Bep.  MS. 
The  eupteme  court  of  ludlaDS  held  that  the  atale 
«tatiile  waa  valid  twcauaa  It  did  no  more  than  re- 
quire tbe  telearaph  oompany  to  perform  under  a 
fjonalty  (he  dutia  Imposed  upon  It  by  tbe  common 
law.  and  this  case  waa  followed  la  the  same  state  by 
oiheiB  ileclded  on  tbe  same  ground.  On  appeal  to 
cbe  Supreme  Court  of  tba  United  Btatea,  however. 
Ctiat  oourt  held  that  audi  a  itatute  could  have  no 
ettect.  so  far  as  regulating  the  aotlooi  ol  tbe  lete- 
Arraph  company  outside  of  the  state  of  Indlsaa 
was  eoDoenied,  for  tf  It  dld^t  would  become  a  reg- 

SI  L.  a  A 


Co.  V.  Pendleton.  W  TT.  &  MT.  M  U  ad.  IIBT,  1 
Inieie.  Com.  Rep.  BOS. 

Bnt  aeveral  stateeourta  dMlngnldilDgtbe Pen- 
dleton Case  have  beJd  that  a  statotory  penalty  tor 
daisy  In  dellverlDg  a  meaeaga  wltUn  the  state,  at- 
thougb  It  nlay  have  beeo  sent  tram  another  atata. 

Western  U.  Teleg.  Co.  v.  Tyler.  SO  Ta.  ttl,  1  Inters, 
Com.  Rep.  481;  Western  D.  Teleg.  Co.  v.  Bright,  M 
Ta-TTK;  Westen  D.  Tsl(«.  Oo.  v.  Jamea.  90  Oa. »«: 
Wesietn  IT.  Teleg.  Oo.  V.  Batee,  te  Gs.  ess. 

On  the  other  hand,  an  Indians  ststute  piovldlDg 
penalUei  tor  default  or  mistake  In  ttan^tsrion  (tf 
construed  lobe  insppHoable  v. 


state.  Sogers  V.  Western  O.Talsg.  00.19  Ind.  3(S; 
Weatern  V.  Teleg.  Oo.  v.  Bead.  W  Ind.  1*6;  (kma- 
ban  V.  Weatern  IT.'Te^.  Co.  »  JnA.  Btt.  U  Am. 

Tbat  telegraph  mcaagea  between  points  la  lbs 
same  slate  do  not  oonsUtute  Interstate  oommeros 
because  of  the  raet  tbat  Uwy  traverse  snotber  slate 
on  tbe  route  la  decided  In  State,  Railroad  OommM- 
sloD,  T.  Weatern  V.  Tsk«.  Oo.lUN.aiSU.IIL.B. 
A.  no.  sostalnlng  tbe  power  of  raltread  commit 
sloneta  tn  make  rates  for  tdegrapb  Uims. 

Ao  Indlsoastatnte  aUowlOff  epeoM  damage*  Aw 
negligenoeof  a  telegiapb  eompenywai  sustained 
Id  Western  D.  Teleg.  Co.  v.  renton.  BS  Ind,  I,  «l- 
thougb  the  tneiSBgv  was  sent  fioa  another  Mats. 
A  queeHon  is  suggested  whether  snob  speolal  dsm- 
ages  are  ■  part  of  the  lemedy  merely  within  the 
proper  spbete  ot  stale  legolHtloD.  although  tba 
tnniaotlon  conttltnte*  tnteistata  btulne**. 

A  Mate  statute  requiring  a  telegraph  oompany  to 
rumish  lunolent  faeUilJea  to  do  builneM  both  lot 
individual*  and  other  talegrapb  Unea.  and  to  do  It 
promptly  and  Impanlally.l*  tield  valid  In  Connell 
V.  Western  V.  Teler.  Ool  MS  Hol  US,  deoMing  that 
tbiB  does  not  loterfoe  wlib  Interstate  commerce, 
but  tbe  case  alao  hotda  ttiat  sucb  a  statute  does  not 
apply  to  a  delivery  of  a  meesagetnanottaerstate. 

ibe  tact  tbat  a  telephone  Hne  extends  Into  an- 
oUieratBte  and  belong*  to  a  foreign  oorparatlon  Is 
haldnotto  exempt  It  from  state  oontrol  in  respect 
to  servloe  and  rstef  for  persons  within  the  atnte. 
OentraL  U.  Telepb.  Co.  v.  Btute,  Falley.  118  Ind. 
UL  To  tbe  same  effect  were  Central  U.  Telepb. 
Oo.  V.  Bradbury,  106  lod.  1,  and  Hookett  v.  State. 
lOS  Ind.  SEO.  U  Am.  Bep.  an,  but  thoee  cases  did  not 
discuss  the  Intersiateobaraoterof  thebiutneaa. 
A  Statutes retrutoKng tsl<p]xt>nc prices tmdrsoutrino 
■smtce  on  cguai  terms  to  ofi. 

Attempts  have  been  m  ade  by  telephone  oom- 
panlea to  sustain  tlie  position  that  state  statutes 
fixing  mailmum  telepbooe  rales  and  re<[nlrlng  the 
company  to  give  equal  aervlce  to  all  on  equal  terms 
are  oppoeed  to  the  right  grauted  tbe  Federal  gov- 
protaot  the  rights 


~4^ 


MlMOUU  SUTKBUX  COUBT. 


Jim 


proper  Mrvice,  relator  hu  mMie  anBUimMota 
to  lay  lu  wlrea  uodergtoiuid  along  tod  under 
the  (treeta  of  wM  dly,  according  lo  approved 
and  practicable  plans,  and  to  now  read;  to  do 
ao  with  aa  mucb  dUpalcb  and  ta  Utile  fncon- 
venlenm  to  Ibe  public  ea  poailble.  Belator 
atatei  f  urtbet  that  reapondent  waa  itreel  oom- 
misdoner  of  Mid  oHy,  and  under  ila  charter 
and  ordinance*  bad  Miperrltlon  and  cooutol  of 
it*  (toeeta,  and  (he  enforcement  of  ordinances 
relating  tbereto;  that,  after  notice  to  said  com- 
mtoBloDer  of  ita  Intenilon  lo  do  ao,  on  the  SOtb 
day  of  October,  1894,  the  relator  commenced 
sxcavatlng  on  aald  atreeis  for  the  parpoae  of 
laying  Ita  electric  wlrea  underground,  butwu 
vrerented  from  so  doing  by  reapondent,  acting 
1  bto  capacity  as  street  commbajoner:  thai 


permit  to  make  aocl       _ _ 

posea,  which  was  denied  It.    Bespondent  made 
return  to  latd  writ,  and  by  afBrmatlve 


ordinances  regulating  the  use  of  electric 
on  Ibe  stieets  of  tbe  city,  and  averred  a  non- 
compliance witb  the  requirements  of  such  or- 
dinances. By  demurrer  to  parts  of  tbereiuro, 
and  motion  to  strike  out  other  parts,  tbe  fol- 
lowing iaaues  of  law  were  fairly  framed: 
rirsL  b  the  act  of  Harcb  26,  1868,  unconatl- 
MtionaL  as  being  in  conflict  wltb  §  8,  art.  8, 
«f  the  Oonsiitation  of  Missouri  of  186ST  Bec- 
ond.  Is  saJd  act  void  as  being  In  conflict  wltb 
J9B,  of  srt.  4  of  said  ConetltulIoDf  Third. 
Did  tbe  charter  of  relator  expire  by  limitation 
at  the  end  of  Ihlrtv  veara  from  the  date  of  the 
act  of  March  2, 1867?  Pourtb.  Do  the  powers 
granted,  relator  include  the  rlt^t  to  mannfac- 
-    i,  sell,  or  distribute  electricity  for  llghiing 


witbout  tbe  assent  of  the  monldpal  authori- 
ties, and  without  compliince  with  the  require- 
ments of  the  valid  ordloances  of  the  dtvT 

I.  Tbe  object  to  be  accomplished  by  the  writ 
t(  to  require  Murpby,  as  street  commissioner 
of  tbe  ciiy  of  Bt.  Louis,  lo  Issue  to  relator  a 
permit  to  mske  such  ezcsTstloDS  on  one  of  tbe 


Rublic  streets  of  the  city,  as  may  be  neccMU; 
>r  tbe  purpose  of  laying  Its  electric  •tamC' 
dergiound.  The  const UuCloDallly  of  Um  sa 
under  which  relstor  claims  corporate  exiaan 
Is  put  Id  Issue  by  tbe  answer  of  respondoi. 
SCO  demurrer  thereto.  Respondeat  tin 
charges  thai  though  the  acts  of  Incotpontin  i 
were  valid,  in  tbe  flist  Instance,  ibe  Hfe  of  tk  I 
corporation  Itself  has  expired  by  limlutica 
o(  Ita  eilBlencc  aa  fixed  by  tbe  dianer  vi  \ 
general  laws  of  tbe  state.  Tbe  dtf  Jsan  ' 
msde  a  party  to  this  proceeding,  and  w 
do  not  deem  it  neccsury  in  this  caK  id 
pess  upon  any  questions  that  do  not  dlnrl^ 
concern  the  autlea  of  tlw  street  eomnilsac» 
er.  We  will  not,  therefore,  consider,  or  u- 
press  an  opinion  upon,  an;  question  UTolTiif 
tbe  right  of  relator  to  exercise  tbe  rights  at  es 
Joy  the  franchises  which  appear  to  have  t*a 
granted  under  tbe  ads  of  the  general  aMcmUr 
mentioned  In  the  statement. 

For  tbe  purpose  of  discussing  the  othe 
questions  involved,  we  wQl  then  assume,  wllh- 
out  deciding  or  f nlimatiug  an  opinion,  tbil  rt- 
later  Is  an  existing  corporstion  pontning  iH 
the  powers,  righla,  and  privile^s  its  ctuiur 
purports  to  confer  upon  IL  It  is  InsfOed  tn 
relator  that  under  lis  cbsrter  It  soqniied  froa 
tbe  Male  a  vested  right  to  tbe  use  of  Ihe  totn 
of  tbe  city  of  BL  Louis  under  which  to  Isj  is 
pipes  for  the  transmission  of  gas  or  any  Mha 
"subatanoe  or  material"  that  ml^t  tbnetfltf 
be  adopted  for  Illuminating  purpoaea,  and  ttni 
■nc)i  right  was  beyond  Ihe  control  of  the  ms- 
niclpal  autborlttcs:  that  electridiy  Is  a  nt^ 
stance  and  material  within  the  noeaolng  of  lb 
charter,  and  therefore  it  has  a  vested  rljdil  >* 
lay  Its  wires  beneath  tbe  sorface  of  tbe  sirRU 
tor  tbe  purpose  of  conducting  elenridt} 
throiisb  the  dty  for  illuminating  purpoA 
and  that  this  rl^t  cannot  be  interfered  vi^i 
unreasonably  by  tbe  city.  Witb  the  viewi «( 
take  of  tbto  Question,  we  do  not  tbiak  ttn«» 
sary  toloquire  whether  tbe  riffbt  to  nseelco 
triclty  for  making  light  was  inclntled  anda 
tbe  terms  "substance  or  msterial"  as  nvd  in 
tbe  charter.  It  appears  that  relator  has  for  i 
number  of  years,  under  contmcts  with  tie 
dty.been  lightingltssueetsbyelectridty.om- 


rs  br  the  ivne  of  patents.  Const,  arc  L 
I  &  Bat  this  olalm  has  been  Dee«tiv«d  bT  the  slate 
anil  Fedsnl  oourts  alike,  for  tbe  reann  that  such 
■tatoies  are  nteiwlr  proper  poltoe  reBulatlons  of 
tk«  manner  In  wbMh  tbe  companr  ownlns  the 
property  protected  br  tbe  monopoly  rmnted  br 
the  Cnlted  Bistes  shall  enjoy  snob  propert;  In  tbe 
locaMty  In  wblob  It  ensiages  In  tjualaeas.  On  this 
point  see  full  review  ut  theoasesm  note  to  Com,*, 
Petty  (Ey.)  a  L.  B.  A.  nL 
L  $t<itutea  impottag  Heaue  ftm  on  tsIeirrapA  «om- 


In  niany  o 


nrea  bave  Im- 


posed license  tees  eitber  directly  or  by  del(!mttan 
tbraugli  miinlclpal  BUtborltlea.  upon  tel^giapb  and 
otberoompanlea  for  tbe  prlTlloee  of  occupying  Ibe 
streets  wltb  tbelr  polea  and  wires.  Tbe  power  to 
Impose  this  fee  Is  upbeld  when  the  fee  Is  s  r«BBon- 
able  payment  eliber  for  tbe  space  occupied  by  tbe 
polea  or  for  tbe  InapcollOD  and  oare  wblch  the  city 
fives  tbein.  Bt  Louis  v  Western  U.  Teles.  Co.  Ita 
O.  B.  Itt,  Sr  L.  ed.  SSO,  IlE  U.  8.  US.  S7  K  ed.  810,  3a 
Vtd.  Rep.  »  PistaJ  "Tvleg.  Chble  Co.  v.  Balllmore. 
IBB  D.  8.  ao,  W  L.  ed.  SSB.  AIPb  H  L.  R.  A.  161: 
SI  L.  R.  A. 


Allentown  v.  Western  U.  IWetr.  Oo.  US  n.  !!£ 
Chester  v.  PfaUadelpbla,  B.  *  P.  Telef.  On.  Id.  W 
Western  U.  Teles.  Oo.  v.  Philadelphia  (PlI  U  i^ 
lUi  PfaHadelphla  v.  Postal  Tele«.  Ckble  Oo.  it  Bm. 
II:  Fbiladelpbia  v.  Western  O.  Teleg.  Co.  IBTti. 
Bep.  aUL  S  Intern.  Oom.  Rep.  nS;  Pbltadelphti  •. 
Amerloan  U.  Teleg.  Oo.  U7  Fa.  SOS:  few  Orlcus 
V.  Great9outbemTeleph.*Telec.  Oo.S0b.Aiia. 
41:  Croewell.  Elaotrlidty,  H  880-833;  HarrfsbarvT. 
Peonsylvsnia  Telepb.  Go.  8  Pa.  Dlst.  B.  8U,  Hit. 
Co.  Ct.  U8;  Betblebem  *.  Psnnaylrania  Uepb-  (^ 
1£  LaTic.L.Bev.»M:  St.  LonlBT.  Western  C.Uat 
Co  83  Fed.  Bep.  8B. 

The  case  last  mted  holds  that  ts  per  pole  per  tf 
num  IS  nnreasonablewben  greatly  dtaprapordOiaH 
to  the  cofllnf  tbe  poles  and  wlrea  and  to  the  ntai 
of  tbe  sdlolnlnsr  property.  Par  further  partwolai 
of  these  oases,  see  note  to  Postal  Teles.  GebleCo.- 
Balttmore  (Hd.)  U  L.  R.  A.1S1.  which  tnduda  *k 
cesei  as  to  licenses  fordoing  bustneas,  and  olfa> 
furms  nf  taxation  as  burdens  on  Intentale  «'>' 
itraph  and  telephone  oompanles.  As  to  eidmMi 
of  foreign  telegraph  and  telephone  oomjanln 
from  siaie,  see  nols  to  Elndel  v.  Baok  *  P.  LUtc 
ETspblng  Co.  {Colo.)U  L.  B.  A.  HI.  A  G-  C 
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9TATt,  m  M  Laciu»  Qusuawi  Co.,  t.  Hdxpbt. 


dncted  hj  wim  atrang  Rbove  the  aurftce  of 
tbc  rtraeii,  uid  otber  queellou  bnldffl  tlM  Kb- 
■tTftct  ilgbt  to  do  M  would  b«  iDVolved  la  Mich 
Inqoir;.  We  nlll  Uwrefoie  ooDflne  oar  jd- 
qoiry  to  tbe  queetioii  wbrtiter  i^Ua  bM  t 
Tested  rigbt  to  place  hi  electric  wlnt  ander 
tb«  mrrBM  ot  tbe  atreeti,  wHbonttbemtseotof 
tbe  iiiunici[«l  sutboiitki  tbereof,  and  wlthoui 
compliiooe  wltb  velld  ordlDuicea  of  tbe  city. 
Gtennall;  Bpeaklng,  It  Is  true,  the  le^dature 
has  aupreme  coolrol  or  tbe  streets  of  cities.  It 
Is  alao  true  tbat  It  may,  and  geuerallv  does, 
delegate  to  muaidpal  corporstmua  auca  meas- 
ure tbereof  as  it  deems  beat.  Tbe  coDtiol  thus 
delegated  iDay  be  exerdaed  by  tbe  muntdpal 
ftntborilles.  SubaeaaeDt  to  Uie  ut  Of  ISJK), 
under  authority  of  tbe  OonatltutioD  of  1875,  tbe 
city  of  St.  LonU  adopted  a  charter  whereby 
tbe  slate  delegated  to  It  the  power  to  regulate 
tbe  use  of  its  streets,  and  the  power  to  pass  tH 
ordinsnces  not  luconaiateiit  with  tbe  prorlsioDS 
of  tbe  cbarier  or  tbe  lawn  of  tbe  atate  aa  may 
be  expedient  Id  mslulaiuine  tbe  peace,  good 
froverament,  healih,  and  welfare  of  the  dly, 
its  trade,  cotaiuerce,  and  msnufacturea.  In 
pursuance  of  tbeae  powers  the  city  enacted  cer- 
tain ordinauoeB  regulating  and  reatrlctlug  the 
tiae  of  eledric  wirea  Id  tae  dtr,  and  requiring 
tbe  assent  of  tbe  board  of  public  improTement 
In  respect  to  themaunerlDwhicbeiectric  wirea, 
tubea,  and  cahlea  ahould  he  secured  or  anp- 
ported  and  Insulated.  It  is  charged  Id  tbe  re- 
turn and  admlited  by  tbe  demurrer  that  the 
relator  bad  never  complied  with  tbe  require- 
ments of  tbia  CH^lnance.  Relator  iosIalB  that 
tbe  provisioaa  of  the  ordinance  caooot  apply  to 
rigbla  secured  in  It  by  tbe  atate  long  prior  to 
tbe  date  of  tbe  charter.  It  Is  the  well  settled 
preamt  policy  of  the  law  of  this  stale  to  dele 
f^ata  to  monidpal  corporatioos  not  only  gen- 
eral police  powers,  but  the  control  of  tbdr 
•treeiB  in  respect  to  the  uae  tbereof  for  public 
purpOM  otber  iban  that  of  ordinary  trsTel  by 
pedestrians  and  private  veblclea.  Thoa  the 
ConatitutioQ  prohibits  tbe  legtalalure  from 
granting  the  right  to  conatract  and  operate 
street  railways  wltbin  any  town  or  village 
wrltbout  Srst  acqulricg  the  consent  of  the  looil 
antboritiea  having  oootrol  of  the  atreela.  Ho. 
Const,  g  aO,  art  12.     Agaii 


ipa)  authonlien,  before  they  can  exercise  the 
light  to  lay  their  wirea  aod  other  fliturea  uo- 
dcrgrouod  in  any  of  ila  streets.  Bev.  Btat. 
1889,  ^  2721.  I^eciric  wires,  when  charged, 
■re  recognized  aa  being  dangeroua  to  life  ana 
propertj,  and  tbelr  use  is  therefore  subject  to 
pcbce  rezulaliona.  Wmtwn  U.  Ttleg.  Co.  t. 
PIUaMf^iia  (E*a.)SlAm  A  Eng.  Corp.  Caa. 
40,  and  note;  Dill.  Hun.  Corp.  ^  698. 
Tt.e  state  cannot  limit  Its  eierdae  of  the 
police  power  by  contrsct  or  In  any  other 
wty.  It  was  said  by  Cbief  Juattce  Waite: 
"/lII  agree  tbat  the  legislature  cannot  bargain 
■».aT  the  police powerofaataie.     'Irrevocable 

f;ni[)ts  of  property  and  francblses  may  betnide 
t  Ihey  do  not  impair  tbe  supreme  authority  lo 
m  ihe  laws  for  the  rigbt  goTernment  of  the 
■tile,  but  no  kgiflalLire  can  curtail  tbe  power 
of  ila  BDccesBois  to  make  such  laws  aa  they  may 
de  >m  proiier  In  malters  of  police.'  "  Stone  v. 
Jf  ttitti,^,  101  CT.  8.  617, 25  L.  ed.  lOTB.  See 
SI  L.R.  A. 


Bo^  T.  .itohHia,  H  n.  B.  «4S.  24  L  ed.  809; 
XelrmMtan  Bd.  if  Seeim  t.  BarrU,  M  N.  T. 
667;  LaJu  Roland  Bin.  U.  Co.  t.  Baltimort.  77 
Hd.S8l.S0L.  B.  A.  laO.  Dillon  says:  "Thecit- 
lien  owns  his  ptoperty  ahaolntely.  It  is  true. 
It  cannot  be  taken  from  him  for  any  private 
nae  whalerer,  without  his  conaeoti  nor  cmn  it 
be  taken.for  any  public  use  without  compen- 
sation. StlU  be  owns  It  subject  to  this  restric 
tioa,  namely:  tbat  It  mnat  be  so  uaed  as  not 
unreasonably  (obijure  others,  and  that  the  sov- 
ereign authority  may,  t>y  police  regulationa,  ao 
direct  tbe  use  of  it  that  It  shall  not  prove  per- 
nidons  to  his  nelgbbota,  or  the  dttsens  gen- 
erally."   Dill.  Hud.  Corp.  4tb  ed.  p.  13,  g  141. 


lUutDinattng  purpoaea  in  reaped  to  such  righ^ 
waa  taken  subject  to  reaaonable  regulations  aa 
to  Its  use,  and  tbe  power  to  regulate  baa  been 
delegated  to  the  dty  of  St.  Louis.  Under  Ita 
gi'neral  police  power,the  d^has  ihe  r^bt  to  re- 
quire compliance  wltb  reasonable  regulationa  aa 
acondltioD  toiudnKltsstieela  by  electric  wires. 
2.  But  Ihia  la  not  the  only  reason  why  the 
dty  sbonkl,  under  Its  apeclal  power  lo  regu- 
late the  use  of  lis  streets,  and  under  Its  general 


adence'at  the  tlme'the  franchlM  waa  granted 
to  relator.  The  legislature,  having  do  knowl- 
edge of  the  use  that  would  be  made  of  atreeta 
in  applying  new  dIscoTerlesin  producing  light, 
could  not  have  Intended  to  grant  rights  and 
powers  Inconsistent  wltb  their  ordinary  use. 
It  would  be  most  unwarrantable  to  imply,  not 
only  tbat  relator  bad  tbe  right,  under  the  gen- 
ii worda  used  In  the  act  of  incorporation,  to 


for  exerdaing  that  power,  regBrdlesa  of  the 
paramount  rights  of  the  public  to  tbe  use  of 
tbe  streets.  The  power  delegated  to  the  dty 
10  regulate  tbe  use  of  Its  atreeta  existed  before 
tbe  art  of  lighting  by  electridly  waa  kuown, 
or  at  least  before  relator  adopted  It;  and  the 
an  ahould  be  exercised,  if  at  all,  under  the 
powers  thus  In  force  wheti  It  waa  brougbl  into 
use.    Tbe  following  dedaratlon  of  law  waa 

Sooted  approvingly  In  Carroll  t.  Campbeli,  I08 
lo.  SSQ:  "It  la-a  well-aettled  rule  of  con- 
atruciion  of  grants  by  the  legislature  to  corpo- 
rattoDs,  whether  public  or  private,  tbat  only 
such  powers  and  rights  can  be  exercised  under 
tbem  sa  are  clearly  comprehended  within  tbe 
words  of  tbe  ad,  or  derived  therefrom  by  ne- 
cessary Implication,  regard  bdng  had  to  the 
oblect  of  the  grant.  Any  amblguitv  or  doubt 
ariaing  out  of  tbe  lerma  used  by  the  legislature' 
muat  beicsolvedln  favor  of  tbepnblic."  Fian- 
tiing  T.  GrtgoiTe,  07  U.  S.  Ifl  How.  584,  14  L. 
ed.  1047.  There  aeem  to  me  mucbalronger 
reasons  for  applying  this  rule  to  the  manner  In 
wblcbs  right  conferred  ihall  twexercised  when 
more  than  one  method  la  open,  aod  when  the 
I  riefals  snd  safety  of  the  public  are  more  or  leaa 
aCfected  by  either.  In  such  case  where  the 
public  Btreels  of  a  city,  which  are  under  mu- 
j  niclpal  control,  are  to  be  uaed.  it  seema  too  plain 
I  for  argument  that  tbe  dty  sbould  hava  tbe 
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right  to  direct  the  auumer  In  wfalcb  lbs  om 
tLoiM  iM  QSfltdMd.    Agtln,  it  U  a  matter  ot 
eommon  knowledge  tbat  elcctridtj  !■  uied  for 
ttw  purpoMf  of  tnDsmittliiK  Kiaad  by  tele- 
^tOH,  for  tmumftting  mewige*  bf  ul^raph, 
forgoientlDgUgbt,  and  foi  producing  power. 
TlMM  DHS  are  regarded  aa  public,  and  hare 
becmne  oeceaauy  to  tbe  bumuM  and  codtc 
Iwce  of  tbe  conntrj,  and  jMntcnlarlr  tli 
trantaded  Id  large  dtiea.    Orerbead  decti 
wirea  Id  bodm  itreela  are  nnmerou.    Tbc 
oontrlbDte  very  Diaterlal^  to  pablle  ooDn 
teoea  and  prlyate   buriuua,    bat,    wbea  n 


aa  tbey  generally  are,  in  tbe  pnbUc  Kieeta, 


poblicn 
oer  polii 


_  r  police  regulation  and  manldpal  contrd. 
It  la  a  mattw  alao  ot  pgbllc  notoriety  tbat  the 
queetioD  t*  now  bdog  conatdeied  whether  it 
wonld  not  be  oeceaMTy,  in  tbe  interest  of  pab- 
Uo  aafety,  a*  well  a«  coDTeoleDce,  that  tbeae 
wires  should  be  placed  undcrcround,  so  as 
thereby  to  leave  tbe  streets  safe  and  unob- 
■tmcted.  Aa  a  police  r^olalion  we  have 
doubt  tbe  municipal  antnoritieB  wonkl  have  a 
right  to  require  tfalsto  be  done  Incase  no  vested 
ilgbts  were  Inf ringed.  Man;  oorporatioiii  aod 
compaDiea  donbtMa  now  use  electric  wires  for 
the  various  purposes  above  mentioned.  It 
cannot  be  said,  not  having  tbe  various  cbarieta 
before  ua,  that  one  of  these  posseMes  rights  ~ 

S trior  to  thor'  -' "- —     """  
ite  them  al 

reicnlale  the  .,  .. 

Intely  necessary  that  the  municipal  agtborltles 
abould  have  the  Hshl  to  direct  the  maDDer  in 
which  wires  shsll  be  placed  underground. 
Without  such  reKulatlon.  relator,  or  any  otfaer 
corporation  usloir  electric  wliea,  could  place 
tbem  underin^niDd  In  such  a  manner  as  to  prac- 
tically exclude  sll  others.  Moreover,  relator, 
as  one  of  its  important  franchiaea,  asserts  the 
power  lo  sell,  tease,  or  dispose  of  any  portion 
of  said  rights,  privileges,  and  frsnchfoea  to  in- 
dividuals, associations,  or  corporations  inlead- 
Ing  or  desiring  tu  exerdse  Uie  same  within  any 
portion  of  tbe  limits  named.  Thus,  under  its 
charter.  alloivttig*tbe  rights  berelD  claimed,  it 
could  practlcsltv  control  the  use  of  the  streets 
tn  respect  to  laying  electric  wires  underground, 
ud  exclude  the  dty  from  one  of  the  most  Im- 
portant of  its  munldpsl  powers.  Hie  legisla- 
ture could  never  have  contemplated  such  a 
result.  By  giving  the  d^  the  right  to  regu- 
late the  laving  of  electric  wirea  underground, 
relator  It  deprtved  of  no  veated  right.  If  Its 
charter  gives  It  the  right  to  use  electricity  far 
lighting  purposes,  it  can  do  so,  as  we  under- 
eUnd  m>m  the  petition  It  has  been  doing,  In 
tbe  method  nowtn  use  in  said  ciiy.  If  thedly 
should  determine  tbat  public  safety  requires 
these  wires  to  be  placed  UDderxround,  ana  pro- 
vides tbe  manner  In  which  It  shall  be  done, 
and  relator  bellevea  its  righta  are  thereby  in- 
fringed, it  will  then  be  time  enough  to  com- 
plain. As  the  case  is  now  presented,  we  must 
hold  Ibst  the  city,  under  lis  power  to  regulate 
tbe  use  of  streets,  and  under  Its  general  t>ollce 
power,  has  the  right  lo  require  a  compliance 
with  regulations  which  either  wholly  probibit 
relator  from  laying  its  wires  under  the  streets, 
or  which  regulste  the  manner  in  which  It  may 
SI  L.R.  A. 


bedoD&  BespoDdent,  underbtooffleisldnlhi 
aa  rtreet  commissioner,  properly  r«fnsed  xt 
grant  tbe  permit  demanded,  unless  relator  b« 
complied  with  the  requiremenU  of  ihs  nH 
ordinances  then  In  tores. 
Ptnmptor]/  vrit  dtniei. 

An  the  Judges  coBCur;  B«x«bir>  J-t^  As 

""  In  170  n.  B.  78,  42  li.  ed.  SGt. 

1  NOWACK,  AsfA, 


1.  Ohildran  eannotlM  daprlwad  of  tbsir 
rights  Id  propertr  siv«i  uisBi  br  win  ^n  Oa 
laoS  that  a  oontraot  br  tbe  testator  to  stve  pr*- 
ertrtothetrtatber,  wfaleh  WMnoC  eanlsd  ool, 
Is  eotoned  avalnst  tbe  estate. 

B.  A  partr  to  m,  eoBtraet  with  ■  d»- 
o«MBd  p«rwm  as  well  aa  to  a  OBDie  of  aHto 
acalnst  hla  estate,  la  bioomiMtdit  totsMl^ktfci 


Aohlldaaan  belrmaf  be  raoocnfaed  and  M> 
forced  after  pertonnanoe  of  tba  ooaaiaeiaaaB. 
4.  Tbm  lai'raudnr  of  »  elilld  tor  Us 
MOtbcj  to  tho  gMtody  Md  a — ' — *  ~*~ 

coDtrsot  br  wbtoh.  Id 
rtace  and  of  the  servtoes  at  tbe  eUld,tfeekB- 
band  atrees  to  give  tbs  cAJU  a  ahare  o(  bisesMi 
eqnsl  to  tbat  wbkb  an  bstr  «     


oonstderaUon  wbleb  will  n_  ._   ._ 

fonnBDoeottbeoontnotand  take  tbs  a 

aparatkm  or  Be*.  Stat.  VKt,  I  iUi,  tcb- 


6.  Tbo  abaro  wliieh  »  uiaoii  la 
tO'&ftm  s»  aatato  of  a  person 
agreed  ta  rtre  the  rormer  a  apeei 
tliereor  cannot  be  dlmlnlataed  iMoaaa 
br  wUl  or  a  portion  of  tbs  estats  to  tl 
ot  tbe  dlstribatee. 


APPEAL  by  defendants  from  a  Judgment  of 
the  Circuit  Court  for  Gasconade  Coon^ 
In  favor  of  complainant  in  a  proceeding  IS 


Suiement  by  Shonrood*  J.t 

In  this  proceeding  for  apeciflc  perfor . 

it  Is  conceded  byplaintltT:  Tbat  the  abatrscK' 
pleading  prepared  by  defendants  is  oorrset, 
which  seU  rorth:  "(1)  That  he;  the  said  Eb«- 
hard  H.  Bcbweer.  should  take,  adopt,  support. 


KOTK.~Tlie  validlif  ol  ooDtiaots  to  five  taoMT 
ocproperty  after  ibe  deain  ol  tbe  promisor  Is  ibi 
auUeot  of  aanotaUoB  to  KreU  T.  OoObmb  (HMs.)  U 


..CoeH^lc 


NOVAOK  T.  B1BSI& 


•ad  tmt  ba  •on,  tlili  petltloHr.  kt  all  tlm«  u 

'  child,  ud  Uiat  pUotiS  aboold 

At  an  timea  perform  the  dntlca  towudi  lald 


Utownnataral 


flcbweer  due  Irom  cUldien  lawanlt  parenti. 
(S)  That  In  caM  tbei«  sbonld  b«  im  cbOdno 
tem  DEider  bis  marriane  witb  tbe  nld  Augiuta, 
that  thcD  the  plalatiS  ihould  be  sole  heir  to  all 
the  estate  lald  Eberhard  H.  Bohwcer  should 
bava  at  bli  deatb,  aubjectto  theitatntorylcKal 
lighta  of  plalnlUTa  mother  asifldow;  aod  that 
in  cue  there  should  be  cblldreti  born  of  said 


flhare  In  tbe  eitale  equal  to  what  one  of  aald 
Eberhard  H.  Scbweer'iown  natural  cblldreo 
would  receive  In  case  be  were  to  die  intealate; 
and  that  aald  Etcbweer  should,  durins  bla  life- 
time, bj  last  will  or  olber  megDi  of  couver- 
«ace,  Riake  dliposition  of  bis  property  accord- 
ingly." That,  purauaDt  to  said  terms,  said 
Augtista  and  said  Bchweer  were  married,  on 
tbe  lOtb  day  of  Auguit,  1604.  That  aald 
Scbweer  Ibereupoa  assumed  control  of  plaio- 
tiff.  That  said  Schwecr  required  of  plaintiff 
EUCh  seTTfces,  and  that  plaintlS  rendered  to 
Scbweer  such  serifces,  as  are  due  from  a  cbitd 
to  a  parent  That  plaintiff  cootloued  to  Utb 
with  Bchweer  nntlT  he  approached  bit  majoritj, 
when  he  was  by  Schweerlndtwed  tomarrr,  and 
to  move  onto  a  tract  of  land  described  to  the 
petition,  belug  tbe  same  tract  on  which  plain- 
tiff now  lives.  That  the  marriage  between  the 
aaid  Bchweer  and  plaintiff's  mother  was  dla- 

BolTed  by  tbe  death  of  Schweer,  on  the 

daj  of  February,  1B92.  That  there  were  bom 
of  aald  marriage  three  children,  defendants 
HenrjB..  Fred  W.,  and  Ferdinand  Sebweer. 
That  the  said  Schweer  did  not  (n  his  lifellma 
make  any  provision  for  plaintiff  in  accordance 
with  the  alleged  contracL  That,  on  the  con- 
traiT.beleftalaatwilland  testament,  whereby 
he  devised  and  bequeathed  to  eacb  of  bis  three 
i-ooa  certain  real  Mtate  and  personal  property, 
and  to  hts  widow,  defendant  Au|[uata  Schwecr, 
BU(^  of  his  estate  ss  she  would  hare  been  en- 
tilled  10  in  case  he  had  died  intestate,  and  to 
plaintUTs  children,  defendants  Annie  A., 
Henry  £.,  Hatlida,  and  Tina  Nowack,  thesaid 
real  estate  on  which  plaintiff  now  li?e«,  and 
gave  nothing  to  plaintiff.  That  aald  will  was 
probated  and  letters  testamentary  Issued  to  tbe 
defendant  WUlIam  Benrer,  now  In  charge  of 
the  estate  as  ezecator,  Tbatthe  personal  prop- 
erty left  by  said  deceased  was  worth  )18.68S.- 
11.  and  the  real  estate  at  least  |:i7, 000.  Hpe- 
ciflc  performance  of  this  contract  wsa  asked 
br  platmlS.  The  second  count  states  sub- 
stantially the  same  facts  aa  the  first  count,  ex- 
cept that  tbe  alleged  contract  between  E.  H. 
Schweer  and  Augusta  Nowack  Is  auted  in 
•omenhat  different  terms,  as  follows:  That  tbe 
plaintiff  should  be  legally  adopted  by  the  said 
Scbneer,  and  should  perform  all  the  duties  and 
servliws  towards  said  Bchweer  due  from  chil- 
dren towards  parents;  and  that,  npon  the  death 
of  said  Eberbaid  Schweer,  ff  no  children 
■hoiild  be  born  of  tbe  marriage  between  the 
said  Bchweer  and  the  aaid  Augusta,  plaintiff 
should  Inherit  all  the  property  wblch  said 
Schweer  mlsht  leave;  and  that,  if  there  should 
be  children  born  of  the  marriage,  then  plaintiff 
nbould  hare  equal  share  with  each  of  said  chil- 
dren. And,  except  that,  the  second  count 
31  L.  R.  A. 


of  majoti^,  add  B.  H.  Schweer,  hidooad  b 

to  many  one  Caroline  Bartlett,  npon  apromlse 
to  {[Ive  to  plalniiff  tbe  farm  on  whlcli  plaintiff 
now  lives,  and  renewed  hts  promise  that  at  h' 


upon  these  promises,  plaintiff  miuTled,  00  the 
IBth  day  of  September,  ISO!  (before  be  had 
fully  arrived  of  age),  and  went  Into  poaseatloii 
of  said  real  estate,  and  made  lasting  and  valu- 
able Improvements  thereon,  by  clearing  laiid, 
erecting  buiidinga.and  planting  an  orchard,and 
continued  (o  cultivate  the  same  to  the  com- 
mencement of  this  suit;  that.  Instead  of  givinc 
G lain  tiff  the  said  farm,  said  Ucbweer,  hy  said 
tst  wH],  gave  it  to  plalntlfTs  minor  children, 
the  defendants  Annie,  Henry,  Hatlida,  and 
Tina  Nowack,  etc  With  the  exception  of  the 
minor  defendants,  who  answered  by  iheir 
guardiaa,  in  usual  way,  the  adult  defendants 
aoBwered  a*  follows:  "(1)  A  general  denial  of 
all  the  ailegatlonaof  the  petluon.  (8)Tbattbe 
contract  alleged  in  both  counts  of  the  petition, 
ami  all  matters  alleged  touching  and  concern- 
ing the  same,  was  and  is,  and  this  action  is 
brought  to  charge  defendants  upon,  an  agree- 
ment In  consideration  of  marriage;  end  00  micb 
agreement,  nor  any  note  or  memoTaDdum  thert?- 
of ,  was  or  Is  to  wrltbg,  signed  by  the  said  X. 
H.  Bchweer,  or  by  any  other  person  by  blm 
thereto  lawfully  authorized." 

Mettrt.  KlskAddoB  ft  Maj«r  and  John 
W.  Bootk.  tor  appellants: 

The  alleged  contract*  of  Eberhard  Schweer, 
—  whkh  respondent's  suit  is  founded,  are 


mere  oral  agreements,  made  in  consideration 
of  marriage.  They  are  therefore  void  undn 
the  stataie  of  bauds. 

Mo.  Bev.  BlaL  1880,  ^  0188,  SSSS  eSH. 

Neither  of  the  snbaequent  iharruiges  was 
such  a  part  performance  as  would  take  the 
case  out  of  the  statute.  Eacb  contract  aa 
proved  Is  an  entirety,  and,  marriage  being  the 
Bule  consideration  movlog  Schweer  to  make 
such,  then  00  acts  of  tbe  said  Schweer.  or  any 
other  person,  subsequent  to  the  marriage,  can 
he  considered  a  part  performance. 

FineAy.  FinA,  10  Ohio  St.  SOI;  .Bntfy  v. 
Renrji,  27  Ohio  8L  121;  Oatait  v.  CiOon,  L.  B. 
1  Cb.  187;  Monlaeute  t.  ilattmai.  1  P,  Wma. 
818;  MeAnn«lt]t  v.  MeAnnulty.  130  Dl.  86,  l» 
Am.  Rep.  S5S;  Fienner  v.  F^tnntr,  2>  Ind. 
5M;  Wood  T.  Sataat,  2  Dou^  (Mich.)  816; 
Brown  v.  Csngtr,  8  Hun,  685. 

Tbe  acta  clamed  to  be  a  part  performance 
muat  be  of  such  a  character  that  they  show, 
(1)  (without  proof  of  tbe  terms  of  tbe  contract) 
that  there  must  be  a  contract  of  aome  kind  be- 
tween the  parties:  and  (S)  (when  tbe  terms  of 
tbe  alleged  contract  are  proved)  that  the  acts 
are  solely  referable  to  that  contract  and  no 
other,  and  would  not  have  been  done  had  it 
not  been  tor  that  contract. 

Pari*  V.  IlnUy.  61  Mo.  458;  Pkiatn  v. 
Thom-pKn,  1  Johns.  Ch.  181;  Bogen  v.  Wotft, 
101  Mo.  1:  Okarpiot  v.  Siserwn,  85  Mo.  68; 
Bilton  V.  Siipp.  65  Mo.  207:  Browne,  Stat.  Fr. 
4tb  ed.  fig  454  £t  JM./  Wiliianu  v.  MorrU.  95 
U.  8.  444,  24  L.  ed.  860;  Amew.  Stat.  Fr.471i 
Dung  V.  PoTker,  53  N.  X.  404:  Emnul  v. 
^V*t.  103  Mo.  186,  11  L.  R  A.  828. 
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Uuaouxi  STTTBau  Coubt. 


Wliera  ■  ■topfkther  iantnei  tlie  BUtng  of  a 
puent  toward  a  itepcblld,  Ibe  presumplton  la 
that  tbej  hold  toward  aach  otber  tbe  relatloii 
of  parent  and  child.  tJerTicea  rendered  for 
each  otber  cannot  be  referred  to  a  contiaciual 
reUiion  between  tbem.  No  sncb  relatloo  will 
be  presumed  to  exiat,  but  the  couttvry. 

Scbouler.  Dom.  Rel.  4Ui  ed.  g  278;  (?■%»  t. 
damp.  37  Mo.  Ml. 

Tbe  teimi  of  tbe  alleged  contiact  and  tbe 
alleged  acts  of  part  performance  muat  be 
dearly  and  deflolielj  proved.  Nothing  can  be 
left  lo  mere  inference^  If  an  Inference  la 
allowable  at  all,  it  muit  be  a  oecesaar;  and  In- 
eritable  iDference,  drawn  from  facta  clearly 
atid  deBnItely  proved. 

VetA  T.  OierlA,  93  Mo.  97;  Taj/lor  t.  Will- 
iam*. iS  Ho.  80;  Farit  T.  Hahf/,  SI  Ho.  403. 
Te^ord  T.  THmble,  87  Ho.  326;  Weitdot^  t. 
Baker,  131  Ho.  278. 

And  Ibe  contnct  mnat  be  eatablisbed  In  all 
tta  terms  beyond  a  reasonable  doubt 

JoAnton  v.  Qunrltt,  46  Ho.  428;  Berry  t. 
Harteell,  91  Ho.  182. 

There  ia  □omutusIityliiUiecontract  proved. 

GloM  T.  Ravie,  108  Ho.  018;  Waterman, 
8pec.  Perf.  §  190. 

The  alleged  acceptance  by  plaintiff  of  tbe 
farm  giyen  lo  biro  by  his  itepfatber  in  alleged 
eoDBideration  of  his  mariiaie  nitb  Bartlett's 
daoghter  and  without  eDythiiig  ladicaiing  that 
tbls  farm  was  to  be  a  pan  of  tlie  property  to 
wbicb  plaintlfl  wonld  be  entitled.  Is  iQconalat- 
ent  with  tbe  plalnlUTB  cootenllon  that  be  wsa 
toba<re  an  equal  share  with  Scbweer'schttdren 
Id  all  of  ScQweer'a  property,  and  la  a  waiver 
of  tbe  alleged  earlier  contract. 

Telton  y.  TottOTi,  10  Ho.  736;  Fry,  Spec. 
Perf.  Bd  Am.  ed.  §^  lOOS,  1008,  1010, 1017. 

The  minor  defendants  ought  not  to  be  de- 
prived of  tbelr  land. 

Bmmel  v.  Haj/e».  102  Mo.  186,  11  L.  R.  A. 
833;  Taj/lor  v.  Von  ScAnudm-.  107  Ho.  306; 
JoAnson  v.  Hurley.  1 10  Mo.  018;  Browne,  Btat 
Fr.  pp.  480,  488.  490. 

The  contract  must  not  only  be  proved  In  a 
general  war  but  Its  terms  must  be  so  predse 
and  exact  tbat  neither  party  coald  reaiionably 
misnuderstaDd  tbem. 

Wendofer  v.  Baker,  131  Ho.  273;  2  Beacb, 
Bq.  Jnr.  8  684, 

Mr.  Robert  Walkor,  for  respondent: 

A  stepfather  Is  not  entitled  to  the  services 
and  earnings  of  a  stepchild,  nor  under  any 
obllgnttODS  to  support  it.  From  tbe  dutv  of  a 
parent  to  provide  for  and  support  a  child  re- 
snlta  the  corresponding  right  of  the  parent  to 
tbe  eaminga  and  services  of  the  child. 

Scfaouler,  Dom.  Rel.  8d  ed.  §4  243,  278:  2 
Eeni,  Com.  pp.  198,  318;  Woreetter  v.  Mar- 
Oanl,  34  Pick.  GIO. 

An  agreement  to  make  B  will  In  a  particular 
way  la  valid  if  supported  by  enfflcient  consid- 
eration, and  although  oral,  if  partly  perfornied 
la  enforceable. 

Wright  V.  Tiji»iei/,  80  Ho.  880;  Ovptoa  v. 
Quptcn.  47  Ho.  87;  Batton  v.  Saj/den,  63  Mo. 
lOl;  Stiarkty  v.  MeDerraoU,  91  Mo.  647,  60 
Am.  Rep.  370;  Path*  t.  Fueh*,  48  Ho.  App. 

A  contract  for  tbe  adoption  of  a  child  and 
leaving  all  of  one's  properly  tipon  lucii  per- 
son's death  to  such  cblkl  is  a  valid  contract, 
St  L.  R.  A.D 


and  upon  performance  of  tba  dntiea  as  aa 
adopted  child  by  such  a  cbild.^snch  ooolnet 
or  agreement,  although  oral,  la  taken  oat  of 
tbe  statute  of  frauds  and  will  be  speclBcall; 
enforced. 

Sharkeg  v.  MtDtrmott,  tupra;  Benleg  t, 
Simpaon,  US  Ho.  840;  TmU  v.  Flanaen,  US 
Ho.  660. 

Tbe  agreement  nied  upon  and  proved  In  Iba 
cause  was  one  not  only  in  conalderatlon  li 
maniage,  but  also  tbat  Bcbweer  sboald  adopt 
the  plaiDtlS  and  take  the  latter  as  bia  ovt 
cblla,  and  should  apon  bis  deaifa  leave  hit 
property  to  the  Dlsiotiff.  Snch  contract,  if  is 
writlog,  would  DC  a  valid  contract;  and  sod 
contract  after  being  completely  perf<»ii>ed  od 
the  part  of  Ihe  plaLitiirBmotheraDd  plaiotfS, 
and  after  Bcbweer  bad  all  the  advaolagea  fron 
such  performance,  la  not  within  tbe  ttatuit 
and  will  be  apedflcally  enforced. 

Fun  Dsne  v.  Vrtebmd.  11  N.  J.  £q.  S7Q,  U 
N.  J.  Eq.  143;  Da/eitoK  v.  Datimnu  IS  N. }. 
Eq^246. 

The  agreement  In  this  cauae  was  bued  npM 
most  meritorious  and  valuable  consideratioB. 

1  Throop,  Vallditv  of  Verbal  AjtreemeDls. 
g  710;  JTiUm-  v.  Goodaia,  8  Gray.  B4S:  OroM 
V.  Goush,  4  Md.  816;  1  Fsnons,  Cootr.  6tb  ed 
p  4S1. 

The  statute  of  marriage  contracla  pleaded 
by  appellants  baa  only  application  to  exMiag 
estates,  and  does  not  apply  to  transactions  lib 
the  case  at  bar. 

Mo.  Rev.  Slat  1889,  ^  6853. 

When  a  marriage  baa  been  contracted  upoa 
failh  of  a  verbal  promise  equity  shonld  not  tkea 
Buffer  the  statute  lo  be  imerpMed  as  a  abield 
in  defeating  the  performance  of  such  ^amm 
relied  apon. 

1  Throop,  Talldity  of  Verbal  AgreeoiCTts. 
g  720;  BuTham  v.  tavUtr,  39  Ga.  lU;  JnJdnt 
T.  Eldredge,  8  Blory,  181. 

If  oaTside  of  marriage  there  la  an  additional 
coDsi deration,  performance  of  which  would  id 
itself  entitle  a  party  to  relief,  the  statute  can- 
not tben  be  interposed  as  a  shield  and  defense; 

I  Throop,  Validity  of  Verbal  Agreement]^ 
§§  708,  718:  AgnewrStat.  Fr.  p.  184;  Dwrty. 
BemertcAnider.  33  N.  7.  620;  Orarut.  O^gi, 
trtpra;  SatUrtkaaitt  v.  Ernies,  *  N.  J.  Eq.  M, 
43  Am.  Dec.  618:  BUey  v.  Bile»,  30  Conn.  151; 
Warden  v.  Jontt,  38  Beav.  404;  Bradlq/  t. 
Baddler,  tH  Q%.  fSSl;  Dt  Biei  v.  Thoaum,  I 
Beav.  4W:  MaxioeU  v.  Ladg  MontatMU,  Prac. 
In  Ch.  S3fl. 

The  contract  sought  to  be  enforced  herdn  is 
deflnlte  and  oertain,  and  the  terms  are  aatiafac- 
torily  proved. 

Vanduyne  t.  Vreeland.  IS  N.  J.  Eq.  143; 
Sutton  V.  Hayden,  S3  Mo.  101. 

A  contract  sboijd  be  supported  ratber  than 
defeated. 

3  Parsons,  Contr.  6th  ed.  p.  SOS. 

Plaintiff  (ontside  of  the  farm  on  which  he 
rpsided)  bad  nr,  right  to  ask  any  property  from 

;b»eer  until  after  the  lattens  death. 


after  then. 

Huffman  v.-  Hummtr.  18  N.  J.  Eq,  88;  Tn- 
bv-e  V.  JfoTtb,  3  A,  K.  Marsh.  361;  Mellon  v. 
Bmil'i,  S5  Mo.  310. 

PlalQtiir  would  also  be  entitled  to  the  ftna 
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Imailng  improve  met]  tfl. 

BrowDe.  Htal.  Pr.  Sd  ed.  S  SIS:  Dt/ean  r. 
&itUngt.  8  Gill   IfS.  48  Am.  Dec.  SOB:  Wii^ 


3.,  delivered  the  opinion  of  Ihe 


ttaeD  llTing,  wltb  the  ill^tlmate  son,  tbe 
plaintiff,  Itaeo  Bome  two  yearn  old)  abundaailj 
-sustains  tbe  allegatlODs  of  tbe  petition  as  to  the 
nature,  terms,  and  scope  of  tbe  agreement 
catered  into  belweeo  Eberbard  H.  Scbweer, 
deceased,  and  said  Augusta.  Tberewaa  no  evi- 
dence to  Ibe  contrary,  and  the  lower  court, 
«f  ter  findings  suitable  lo  the  occasion,  decreed 
that  "a  cbiid'e  sbare,  or  tbe  one  fourth  part  of 
all  tbe  estate  and  proper^  of  the  i&ld  El)er. 
fasrd  H.  Scbweer,  be  decreed  to  pUintiff,  su1> 
ject  lotbe  right  of  dower  of  the  widow,  tbe 
defendant  Augusta  Scbweer,  In  all  the  real  and 
personal  estate;  that  all  tbe  estate  and  prop- 
erty left  by  Ihe  satd  Scbweer  at  his  death  Is 
hereb;  declared  In  trust  to  be  distributed  as 
follows:  That  plalDtlS  receive  the  one-fourth 
part  thereof.  *Qb}ect  to  tbe  tight  of  dower  or 
the  widow  aforesaid;  and  that  this  one-foartb 
part  comprise  tbe  said  Und  on  which  he  now 
resides,  and  which  ^  the  last  will  of  said 
Scbweer  was  jri'en  to  plaintiff's  children,  and 
the  balance  of  all  propertv  and  estate  be  divided 
«■  directed  in  the  last  will  of  said  Scbweer; 
and  that,  for  tbe  puipose  of  dividing  said 
properly,  coDirlbutlon  Is  hereby  ordered  of  the 
defeadanU  Henry  F.  8chweer,  Fred  W. 
Scbweer,  and  Ferdinand  Scbweer,  In  propor- 


and  that  tbe  executor  of  said  Eberbard  R. 
Scbweer  be  adjudged  to  pay  tbecoels  incurred 
in  tbU  suit  out  of  the  estate  of  said  Eberbard 
H.  Scbweer." 

Inasmnch  as  the  drcuil  court  did  not  find 
plaintiff  entitled  to  specific  performance  of  the 
additlooal  contracl  made  with  platutiS  as  al- 
leged Id  the  seeond  count  In  this  petition,  and 
did  not  decree  performance  tberenf,  and  inas- 
much aa  he  la  content  with,  and  does  not  appeal 
from,  Ibe  decree.  It  Is  uDueceeaary  to  consider 
tbe  correctness  of  the  nillnc  which  omitted  to 
Bpeciflcally  perform  such  uditional  contract. 
Bm  while  tbia  is  true,  and  wbila  plaintifT  ia 
in  no  position  to  complain,  yet  It  is  otherwise 
aa  to  tbe  minor  defendants,  his  children.  To 
them  Ihe  will  of  Scbweer  gave  tbe  farm  on 
which  plaintiff  resided,  and  on  which  be  bad 
thus  lived  for  some  ten  years  at  the  time  of 
Schweer's  death.  The  contract  made  between 
plainitCTs  mother  and  Scbweer  only  entitled 
plaintlfC  to  one  fourth  of  irhatever  property, 
real  or  personal.  Schweer  had  at  the  time  of 
4iis  death.  Under  such  a  contract,  however,  he 
was  not  entitled  lo  have  bfs  share  assigned  io 
-any  particular  portion  of  the  property  thus  left. 
But  bis  minor  beira  were  entitled  to  just  what 
was  devised  to  them  by  Schweer,  eftimated  to 
be  worth  not  over  tl.^W.    Of  this  right,  de- 
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rived  from  tbe  wHI  of  Bcbweer,  they  could  not 
lawfully  be  deprived,  even  If  tbe  deposition  of 
Frederfck  EotwltE,  taken  before  they  wer.- 
made  parties  to  the  proceeding,  and  which 
tended  to  prove  tbe  original  contract,  oonld 
have  been  received  against  them.  That  por- 
tion of  the  decree  wnlcb  sousht  toMeprive 
theoe  minora  of  their  rights  under  the  wfll,  or, 
rather,  which  ignored  those  rights  altogether. 
Is  therefore  erroneotiB,  and  cannot  bepennllted 
to  stand.  As  we  understand  the  decree,  al- 
though It  is  not  entirely  unamhiguoos,  It  pro- 


tilalntilTs  petition;  and  In  so  far  m  tt  does  this 
t  Is  correct,  and  Incorrect  onl;  to  the  extent 
already  stated.  If  the  points  to  be  presentlj 
passed  upon  are  ruled  in  plain tIPs  favor,  a  de- 
cree, however,  can  be  entered  In  this  cooit 
which  will  p lit  matters  In  piopershape  in  refer- 
ence to  the  tights  of  all  concerned. 

S,  The  ruling  was  propn  which  denied  the 
admlsaibllltj  of  Aogusia  Nowack  as  a  witness. 
She  was  a  party  to  tbe  contract,  as  well  as  to 
thecauae  of  action,  and,  bf  reason  of  this,  waa 
Id  competent.  Wtndowr  v.  Baker.  181  Ho. 
373,  and  cases  died;  Ltni  v.  Lenhonlt,  127 
Mo.  271;  Ohapmnn  v.  Dougherty,  87  Ho.  ftl7, 
66  Am.  Rep.  469;  M»«r  v.  Thitman,  90  Ho. 
48S:  Barry  v.  Barttell,  01  Ho.  1S3-,  I^cK  t. 
MeFadden.  110  Ho.  664;  Menimtr  v.  McOrm, 
118  Ho.  S8S. 

8.  Such  coDtracts  as  the  oite  here  in  litiga- 
tion, In  so  far  as  they  relate  to  the  adoption  of 
a  child  and  making  him  an  heir,  etc.,  have 
often  been  recognized  and  enforced  in  this 


Gvplon.  47  Mo.  87;  UKarkey  v.  MeDermett.  01 
Mo.  647.  60  Am.  Rep.  270;  Wtt  v.  Bundy,  78 
Ho.  407;  Anderson  v.  ShoeO^,  82  Ho.  250; 
l^eh  V.  MeFadfUn,  110  Ho.  684;  Ht^  v. 
SimjMon,  118  Ho.  840;  TeaUr.  Flaitden,  118 
Ho.  669. 

4.  It  thus  comes  lo  be  considored  whether 
tbe  contract  now  under  consideration,  owing 
to  tbe  peculiar  drcumstances  attendant  on  Ita 
making,  will  prevent  that  feature  of  It  men- 
tioned in  the  next  preceding  Daragraph  from 
being  specifically  performed.  It  is  urged  hei^ 
as  Id  Ihe  court  below,  that  the  contract  I)e- 
tween  Augusta  Nowack  and  Eberbard  H. 
Schweer,  being  made  "in  consideration  of  mar- 
riage," and  not  being  Id  writing,  is  void  by 
reason  of  the  provisions  of  §  61S6,  Rev. 
Bial.  1889;  but  this  Is  an  erroneoui  view  of 
thai  section,  because  it  does  not  make  a  con- 
tract in  consideration  of  marriage  void,  bat 
merely  prohllritB  any  action  from  being  brought 
thereon,  unless  such  contract  "shall  be  in 
writing,"  etc.  1  BUhop,  Harried  Women, 
S  807.  There  have  been  in  Englaad  SDd  in 
this  country  many  decisiona  on  tbe  statute  in 
question,  Involving  Ihe  point  now  In  lillgalion; 
but  tt  aeems  to  be  seltlM  by  the  weigbl  of  aa- 
thorltv  that,  though  a  parol  anteDuptial  con- 
tract u  Invalid  when  made  solely  In  coasldera- 
lion  oif  marriage,  yet  that  such  contract  can 
stand  If,  in  addition  to  the  marital  portion 
thereof,  it  has  another  feature,  the  perForm- 
ance  of  which  may  be  reckoned  part  per- 
formance, and  thus  prevent  defeat  of  Ibe  aate- 
nupiial  agreement,  because  of   not  being  la 
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wrltlDg,  prorldrd  tboa  wu  nlknee  on  tbe 
pmniie  whicb  Ii  made  the  ImA  for  ipeclBere- 
na.  Ta^or  V.  BeeA,  1  Tes.  8t.  %h.  V«ifi«t 
T.  ITfufv,  L.  B.  4  Ch.  DIt.  7S;  Browne,  SUL 
Fk.  Otli  «f.  gfi  217,  40911.  and  cum  citea:  Try, 
Spec.  Perf.  B  BOS;  9  Ptnon*,  Goatr.  7th  «d. 
77,  •iideMMGtted;Apiew,  Blat.  Pr.  184;^ 
girt  ▼.  BtmtrtekKidtr.  82  N.  T.  SSS;  Btlttrr. 
Bitv.  as  Conii.  164;  1  Bldtop,  M»ttM  Wo- 
men, g  807:  Throop,  TaUdit;  ot  V«tbftl  Axree- 
meota,  ^  708.  Hare  Sdiweer,  upoo  matrlage 
to  Aoeuita  Nowuk,  would  not  luve  been  en- 
tlUed  10  Uw  cuatod^,  Mrrtce,  and  earninn  of 
plaloltff.  bat  tor  Uw  latUr  being  (arrendera] 
lo  Bchweer  by  bla  mother,  in  furtberance  ot 
tbe  parol  agreement  to  that  effect.  Schouler, 
Dam.  BeL  Sth  ed.  g  978.  ThU  Kgreement 
being'  proved  at  aforeaald,  and  It  having  been 
alao  complied  with,  aa  ahown  hr  tbeteatiinonf 
on  tbe  part  of  plaintiff,  auppU«a  anch  iode- 
pendent,  addltkmal,  and  Taioable  coiuldera- 
tion  aa  will,  oDdertheantborltlea  cited,  amount 
to  part  perf ormaDce.and  lake  Ih  It  caae  outoflha 
purview  and  operation  of  tlualaiuleof  fraud*. 
Althoogti  then  la  tettlmoti.T  that  plaintiff, 
wblle  about  aevenleen  years  old.  on  one  oo- 
cailon  atruck  bla  atapfatber  with  a  atove-lkl 
lifter  on  the  head,  vet  great  provocation  la 
ahowD  tor  tliiB,  tn  thsl  Bchweer  had  called 
plalntilTB  mother  a  ''proetliule."  Evideatlv, 
Schweer  did  not  refcard  pkintlfla  very  uodutl- 
fol  ot  bad  boy,  or  else  hla  conduct  lome  three 
jeara  theTeafier,  111  promottnft  tbe  marriage  of 
plaiotift  with  Bartlett's  daughter,  waa  very  rep- 
lehenalhle  conduct. 

B.  But  the  Bgreemeni  between  tbe  rartiea 
may  be  looked  at  from  an  entirely  different 
point  of  view.  Onall  hands  it  aiandaconfeaaed 
■bat  marriage  la  a  valuable  ooodd  era  lion. 
Lord  Coke  aaya :  "If  a  man  had  given  land  to 
a  man  with  hla  daughter  In  frank  marriage 
generally,  a  fee  simple  bad  paaied  without  thia 
word  'bdn;'  for  there  la  ao  conaidcraLlon  to 
much  reapeoted  Id  law  aa  the  conslderalioo  of 
nuuriage,  In  reapect  of  alliance  and  posterity." 
Co.  Lttt.  W.  Elsenhere  Itlaaaid;  "UBTriage 
ia  the  blgbeat  cooalderatlon  koown  in  law." 
JoAniton  v.  Dilliant,  1  Bay,  232.  Bee  aino  4 
Kent,  Com.  464;  1  BUbop,  Married  Women,  gS ' 
27,  TJSj  Fora  v.  Stvart,  15  Beav.  499;  Qreene  v. 
Oramer,  3  Coo.  &  L.  60;  Fra»»r  v.  ThoTupmi), 
1  QUt.  02.  Marriage  Is  regarded  aa  one  of  the 
strongest  conalderBtions  Id  tbe  law,  either  to 
raiie  a  uie,  found  a  contract,  gift,  or  grant. 
Biidtr  T.  Bickemm.  Freem.  C.  h.  Rep.  9S; 
Smith  T.  BtaffoTd,  Hob.  aiOa;  Water*  v.  How- 
ard, 8  Olll.  3a9.  In  a  case  wbtcb  arose  lo 
Maryland,  it  was  held  that  an  agreement  made 
bv  a  father  wllh  bla  daughter  In  consideration 
ot  ber  marriage,  and  by  way  of  advancement 
and  marriage  endowment,  coniiimmated  by 
marriage,  aa  (ben  contemplated,  could  not  t>e 
teroked  by  the  father.  Uarlin,  J.,  saying  that 
tbe  daughter  waa  regarded  as  a  purchaser,  aa 
much  BO  aa  if  abe  bad  paid  for  (be  property  an 
adequate  pecQoiaiy  consideTation,  and  thatifae 
conaumisatloo  of  the  marriage  was  to  be  con- 
ridered  asliiepayment  of  thepurcbaaemouey. 
Dugan  t.  OitUng*.  S  Olll,  108.  A  similar  rul- 
ing waa  made  where  a  father  promised 


eompellcd  apedflcallT  lo  iMrftaRB  Ua  praniBe. 
OWatM(M-T.  r«M.  IMunf  08.4Am.Dac.On. 
Tet,  notwlthatandiog  tlila.  It  is  rated  that,  aa 
betwaen  tba  partiet  (o  tbe  wodtoA,  the  celebra- 
tioo  of  the  marriage  ia  not  waA  put  pcrfom- 
aoce  aa  to  take  it  out  of  the  MaUita.  S  Par^ 
Bona.  Contr.  Tth  ed.  77;  Fry,  Spae.  Fcrf.  M  cdL 
%SU.  Commentingooth'laanooMlyfaeqaitj 
juriapnidenoe.  Judge  Btory  tays;  "Hm  sab- 
aequent  marriage  fa  not  deemed  a  partperbmB- 
anoe,  taking  the  caae  out  ot  the  atalnte^  eon- 
traiy  to  the  role  which  pcevalla  in  otber  caaea 
ofoontract.  In  tbia  reapect  ft  la  alwaya  treated 
aa  a  pecnllar  oaae,  atandfng  on  Ita  own 
gronnda."  %  Slorr.  Eq.  Jnr.  ftth  «d^  788- 
8ee  alao  note  to  ae«lon  730,  Throop,  Tutdiiv 
of  Verbal  Agreenwoti,  aodcaaea  dted;  among 
(bem,  Dvrhitm  r.  Taglor,  30  Oa.  1S8L  "But 
thotigh  marriage  be  not,  cobaUtatlaa  nay  be. 
aaafnclent  act  ot  part  plRfonnaiie&  loaaep- 
aratfon  deed,  tbe  bnaband  covenanted  wKh  ■ 
tmatee  for  tbe  paymeot  of  an  annoity  to  bis 
wife.  Shortly  beifore  the  death  of  tbe  husband, 
his  wife  returned  to  him,  upon  the  faith  of  a 
promtae  made  by  the  husband  to  tbe  wife  and 
ber  trustee  that,  if  she  would  do  so.  he  would 
continue  lo  pay  tbe  annuin,  and  woold  charge 
it  upon  his  real  estate.  He  died  witbout  bav- 
ing  done  ao.  and  li  waa  held  that  the  coniiaci 
could  be  enforced  against  ihe  deviseea  of  the 
buaband,  on  the  ground  of  part  performance." 
W^Ur  V.  Webtler,  1  Bmale  &  G.  480,  Af- 
firmed 4  De  G.  H.  ft  Gt,  4ST;  Fry.  Spec.  Perf. 
S  507.  Thia  dlTergeoce  betweeo  marriage  and 
other  valuaUe  conaldentiona  in  reapect  to  the 
doctrine  of  part  performance  caused  Vfce 
Chancellor  Mallna  to  ezpreaa  bta  regret  ibat 
ancb  an  exception  was  ev«r  mad&  Ungleif  v. 
Vnglry,  L.  R.  4  Ch.  Dlv  78;  (kia  v.  PUking 
ton.-h.  R  10  Gq.  174.  In  a  case  which  came 
to  the  Honse  of  Lords,  where  the  old  rule  thai 
marriage  was  not  part  performance  waa  in 
leratn  though  unnecessarily)  reaaaerled.  Lord 
Coltenbam  very  forcibly  presented  the  eqojla- 
ble  ground  for  tbe  contiaty  opinion,  remark- 
tog;  "The  principle  ,  .  ,  of  equity  fa  tbla.— 
that  if  a  party  holda  out  ioducementa  to  ao- 
Dtbertocelebrale  a  marriage,  and  bolda  them 
out  deliberately,  plainly,  and  tbe  otlier  party 
couBenls,  and  celebratea  tbe  marriage  in  con- 
aequeoceot  them,  if  be  bad  good  reason  to  ex- 
pect that  it  was  )D;eoded  that  he  ahould  ba*e 
tbe  benpflt  ol  Ihe  proposal  whlcb  waa  aohekt 
out.  a  court  of  equity  will  take  care  that  ha  fa 
not  disappointed,  and  will  give  effect  to  the 
proposal.  BamnerAes  v.  Barro  D«  Bid,  It 
Clark  &  F.  4S,  Tbe  true  basia  of  apecUlc  per 
formaoce  being  enforced  ia  that,  uoleaa  «n 
forced,  it  would  operate  a  fraud  <»  the  parn- 
who  seeks  11a  enforcement.  It  being  Impoaafbfp 
to  restore  such  party  to  his  itatiu  oxa. 
Browne,  Stat.  Fr.  $^  448.  487,  aod  caaesdied: 
S  Story,  Bq.Jur.ij  761,  aod  casea  dted.  "Tbe 
fraud,^  says  Judge  Wells  in  Olati  t.  StUbert. 


consists  fa  setting  up  the  atatnte  anfnat  ita 
performance,  after  the  other  party  naa  been 
lodutxd  to  make  expenditures,  or  a  ehaun  ni 
ailiiatlon  in  r^card  lo  the  aubject  matter  M the 
agreement,  or  upon  the  auppoaltlon  that  ll 
was  to  be  carried  into  execution,  and  the  aa- 
anmpllon  of  rtgbta  tbereliy  to  ba  ai 
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fbat  Un  rafuMl  to  complete  the  esecnilan  of 
tbe  unemeDt  li  not  mirdj  %  denial  of  ifghU 
wbicE  It  wu  Intended  (o  ooltfer,  bat  tbe  In- 
fllciioa  of  to  nnjuu  wd  uDconielentloai  Ib- 
JurrtadloM."  aiaMr.Bulberi,lCB3S»m.W, 
H  Am.  Rep.  418.  Now,  tt  wonM  wem  th»t, 
mantege  being  snch  aTalDablecooddentlon, 
it«   cdebntlou   In  conformlt;  to  •  pnrkMU 

Srol  pionilM  nude,  pliclng  espedaUy  ■*  It 
ea  Ibe  female  oonlindnft  party  In  a  ritoa- 
lira  where  afae  cannot  be  reetorad  to  her  for- 


be  not  perfonned  a*  a  court  of  oonacieoco 
should  not  toleiat«,  but  acting  on  prindple. 
ratber  than  precedent,  sbonld  oecrae  Ibe  com- 
plete enfoicemeDt  of  loch  agraement.  not- 
wlthataiiding  the  statute.  Thla  M  what  courts 
of  eqnltf  aie  doing  iu  other  cases  erery  daj, 
deapite  toe  atatute,  and  no  aound  reason  can  be 
QTBcd  why  a  conrl  of  equity  sbauJd  Kraut  ro- 
ller <n  tbe  latter  dan  of  caaea,  and  rcfuae  It  In 
tbe  former.  Indeed,  more  cogent  reaaooa  ap- 
pear to  exist  la  favor  of  dlaregardlog  the  atat- 
ute la  Inataneea  like  the  present  than  in  ordi- 
nary caaea.  Thla  view  of  the  matter  la  alio  en- 
tertaloed  by  tbe  learned  author  heretofore 
cited.  Browne,  SuL  Fr.  g  409.  Inataoce* 
are  by  oo  means  infrequent  where  contract! 
between  huaband  and  wife  entered  Inlo  before 
raarTlHge  will  be  enforced  In  equity,  although 
they  ihould  be  atotdedatlaw;  "for  equity  will 
DOt  aufler  the  inlentloD  of  tbe  parlies  to  be  de- 
feated by  the  very  act  which  ia  deeigoed  to 
rive  effect  to  aucb  a  contract."  8  Story,  £q, 
Jur.  g  1870,  and  cases  cited. 

6.  For  iheee  reaioDa.  Inaamuchaa  wearenot 
bampered  Iqr  former  mlinga  In  thfa  court  on 


tbla  point,  we  bold  that  marriage  In  tbe  dr- 
comatanoea  (Hidoeed  bj  tbe  recotd  doaa 
amount  to  a  valuable  ooMldenilaa  and  part 


■elf  adiatlnct  and  lodepeDdeot  reason  why  tbe 
atatute  should  not  be  allowed  to  obatnict  the 
pathway  to  tbe  relief  plaintiff  seeks. 

7.  The  premlaea  conaidered,  a  decree  win  be 
eotend  Id  tbis  court  to  favor  of  plalutlB  in  ac- 
ootdance  with  the  facts  found  by  tbe  tower 
court,  giving  blm  one  tonrlb  of  all  the  real  and 
peraoDM  eatste  left  by  Bberhard  H.  Scbweer. 
and  requiring  coDtributlon  on  tbe  part  of  the 
threeaoDsof  Scbweer;  but  this  will  bedonesnb^ 


lect.  of  conne,  to  tbe  rights  of  tbe  widow  as 
directed  by  tbe  will.  Aud,  fnrtber,  the  decree 
must  accord  to  the  minor  heirs  of  plaintiff 
what  the  will  has  directed  ahould  be  ibeira; 
but,  of  course,  the  deviae  to  them  cannot  be 
permitted  to  dimlolah  what  plaintiff  becaniB 
entitled  to  under  the  agreement  made  by  his 
mother  with  Schweer.  FlaintUr  will  take  In 
value,  in  real  and  peraonal  property,  precisely 
wbat  be  would  have  taken  bad  bU  children 
not  been  mentioned  In  tbe  will,  to  wit,  tbe  one- 
fourth  part  in  value  of  aD  real  and  peraonal 
property  of  which  Scbweerdledaelsed. .  Inas- 
much, however,  as  those  heirs  have  been  com- 
peHed  to  come  to  this  court  In  order  to  secure 
tbetr  rights,  tbe  coat  of  thla  appeal  as  between 
them  and  their  father,  will  be  taxed  against  him 
AlleoDCor. 

Rehearing  denied. 


MIBBOURI  81JPRBME  COURT  flu  Raoc). 
Joseph  R.  EDWARDS,  Eetpt., 
A.  A.  LESUEUR.  Appt. 


■tabllshment    of    Ui«  seKt    of 

Bont  of  a  state  it  a  proper  gutiject  of 
>Dal  Dontiol  and  tliaratom  of 


S.  Condltlona  bnpoaedi 
•Cftt*d  br  k  proposed  eonstlttiUoiMU 
stmsntlmant  to  ehmn^  the  locktion  of 
Um  sekt  of  state  (OToroaieitt  wberaby. 
In  addition  to  the  vote  of  tba  poople  wbleh  the 
rirHf^g  OODStltntlon  raqnlKa  for  an  anwnd- 


state  buUdlnga  to  be  approved  and  aoosptedbya 
c(>nunlBloa  an  made  a  coodltton  ot  tbe  obanite 
of  loaatlon,  wIU  not  nialie  tbe  proposed  ameod- 
OMDt  mopersUve,  stDoe,  upon  tbe  vote  of  ihe 
people  adopHDB  tbe  amendment.  tl>e  ooDdklons 
wlQ  be  Impoaad  and  tiie  po 


S>   The  power  to  neleet  »t>d  aflervrardn 
to  dMOgo  Its  own  aea-t  of  i^vemment 

If  deemed  eipedlent  la  neceaiarHy  Implied  In  a 
stale  CoMtltatlon  provldlotr  for  a  RcnubUoan 
form  of  sovemmeat  not  repugnant  to  tbe  Con- 
Stltutlnn  of  the  United  Statw.  nod  makln«  no 
Umltatloa  upon  Ita  politloal  or  gorammeDlal 
power  or  the  power  to  manage  Its  own  Internal 


moral  of  the  aeat  of  ataite  gor^mtatmt 
bom  Its  orlclnal  looatlon  Is  not  made  wltb  prop- 
ertr  owners  at  that  place  br  Ita  looatlon  there, 

B.  Tbero  ean  be  bo  irrepo>l>Me  law  to 
preveDt  the  removal  of  the  seat  of  state  ffovem- 
menC  aa  tbis  tnvolv ea  a  governmental  snbjeot. 

6>  A  votelnfkverof  apropoeedeonetl- 
tnttoiuU  amendment  taken  br  ^eaa 
and  naya  and  entered  In  full  on  tlie  l^tslaiirs 
Journals  in  full  compllanoe  wttta  tbe  oonslltu- 
tloQal  proTlalaoson  this  subject  Is suflaleiit  with- 
out bavlDtr  tbe  teaoluilon  read  on  different  days 
or  In  otber  reapecta  taklnc  tbeoouraa  required 
for  ordlnarr  leslalatlon. 

Kom.— Aa  to  4te  power  of  tbe  court  to  deter-  i  amendments,  see  Blite.  TonTSon,  v.  Grer  (ITev.llI 
■HnetliequesUonof  tbeadoptloaof  asiateCoDsti-  L.  B.  A.  151:  Seneca  Mln.  Co.  v.  SaoretaiyoT  State 
totton,  aee  Killer  v.  Johnson  (Ky.)  U  L.B.A.tH,  iMIcb.lftL.  R.A,  TTO;  Worman  v.  Hagan  iHdJ  II  L. 
andiwto.  B.A.nS:  UvermoN  v.  Walte<CaUSIkB.A.Sl 

9or  other  mam  aa  to  aOoptloa  or  oonatltntionid 
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^broarr  S,  im.) 

APPEAL  l>T  defcDdaiK  from  a  Judgment  ot 
the  Circuit  Court  for  Cole  CouDty  eDjolo- 
Idk  bim  from  proceediog  to  submit  to  tbe  vote 
or  tbe  electora  of  the  state  a  propoud  amend- 
ment to  tbe  state  CoDBtitutfon  whldi  was  In- 
lended  to  cbnage  the  place  of  the  aeat  of  gor- 
erameDt.    Beverttd. 

Stalemeat  b;  Mae&rlAae.  J.: 

Tbisisaiultbyplalntiff,  aaapropertf  owner 
of  Jefferson  dty,  to  realrein  the  tecretary  of 
Btsie  from  dltcharglDg  the  dalles  enjoined 
upon  bitn  in  respect  lo  mbmlltlng  lo  a  Tote  of 
the  electors  of  the  state  a  propoaal,  passed  ttj 
tbe  last  general  assembly,  for  Bmeoding  the 
CoDStltutfoD  so  as  to  proTide  theieiu  tor  tbe  re- 
moval of  the  seat  of  government  from  tbe  city 
of  Jetferaon  to  the  city  of  Bedalla.  Tbe 
■mendment  was  proposed  under  a  coocarretit 
resolution,  and  Is  as  follows: 


Constitution  thereof,  ptovidlDg  for  tbe  re- 
moval of  tbe  feat  of  government  from  tbe 
dty  of  Jefferson  to  the  city  of  Sedella. 
"Be  It  resolved  by  the  boose  of  lepresenta- 
Uvea,  the  Senate  concurring  therein,  as  fol- 
lows; At  the  general  election  lo  be  held  on 
Tuesday  next  following  the  flrat  Monday  In 
November,  a.  d.  1890,  an  ameDdmeoi  to  tbe 
ConstliatluD  of  Hluouri  shall  be  submitted  to 
the  qualified  voters  of  the  state  In  tbe  follow- 
ing words:  'The  seal  of  government  sball  be 
removed  from  tbe  city  of  Jefferson  and  located 
at  the  city  ot  Sedalia.  Any  person  or  persons 
may  grant  oi  donate  to  tbe  aiate  any  land,  sum 
of  money,  or  otbei  tbing  of  value  to  be  need 
for  tbe  purpose  of  erectine  tbe  necessary  pub- 
lic buildings  at  the  city  of  Bedalia,  or  may  de- 
port with  tbe  governor  suOlclent  securities  or 
obli)ra(ions  10  guarantee  tbe  erection  of  sucb 
buildings.  Wbenevera  suitable ca pi tol  build- 
ing, having  the  same  or  greater  floor  area  aod 
appoiotments  as  the  present  capitol  and  eii- 
preme  conrt  bui'dlngs,  and  equal  thereto  In 
Blabllity  and  architectural  merit,  logrlbcr  with 
grounds  ot  the  same  or  greater  area,  and  an 
armory  building  likewise  similar  or  superior 
to  the  present  armory,  and  an'  executive  man- 
■ion  litcwise  fiimtlar  or  superior  to  tbe  present 
building  used  as  the  governor's  residence,  to- 
gether with  tbe  grounds  and  appurtenances, 
shall  be  erected  st  the  dty  of  Sedalia,  the  same 
shall  be  accepted  by  a  commissioa,  cooalallug 
of  the  governor,  aecrelary  of  state,  auditor, 
treasurer,  and  attorney  general,  and  sucb  ofQ- 
cera  shall  at  once  remove  the  public  records 
and  personal  property  to  such  new  butldmga. 
and  Ibc  city  of  Sedalia  shall  thereupon  become 
the  permanent  seat  of  frovemment.  Tbe  plans 
and  location  of  tbe  capitol,  armory,  and  execu- 
tive mansion  and  grounds-  shall  Bret  be  ap- 
proved by  sucb  oommfsaion.  The  county  of 
Petila  ud  Sedalia  township,  in  said  county, 
Q»y  each  vote  an  isaue  of  twenty-flve  nontax- 
able 8  per  cent  bonds,  not  to  exceed  in  amount, 
respecdvelv  for  each,  tlOO.OOO,  and  sach  bonds 
may  be  ordered  issued  by  a  majority  vote  of 
those  voting  at  a  special  election  called  for  that 
purpose  by  'be  county  conrt,  and  conducted 
generally  m  tbe  manner  provided  by  law  for 
the  issumg  of  bonds  tor  the  etectioa  of  oourt- 
SIL.  R.  A. 


bouses.  Said  county  and  township  booA 
shall  be  given  to  tbe  state  for  the  paipote  of 
assisting  In  paving  Tor  the  erection  of  ibi 
bulldlnet  pTovlifed  for  herein;  and  aocli  boods. 
If  voteu  and  Issued,  shall  be  delivered  to  tbe 
governor  of  tbe  state,  and  held  by  him  In  truK 
lot  tbe  benefit  ot  any  poaon  or  ueiaout  who 
may  erect  such  snitaole  public  butldlnp^  to  hf 
given  to  such  person  or  petaons  on  their  gob- 

Eletlon  and  acceptanca.  The  oommisriaa 
eieby  conalitnted  shall  bav«  TqH  ^wer.  bj 
a  majority  vote,  to  carry  out  the  provsnons  and 
Intent  ot  this  amendment,  and  anch  new  pnb- 
lie  buildings  shall  be  completed,  «s  tiesr  aa  may 
be  possible,  on  or  before  tbe  lat  d»7  of  Novem- 
ber. A.  D,  1B89,  nnlesa  such  oomnolaiiOD,  for 
good  cause,  grant  farther  tltD&  Tbe  Mate  shal 
lo  no  manner  become  liable  for,  noraball  It  pay 
any  part  whatever  of  tbe  ooat  oI  tbe  new  pth- 
lie  buildings  berdDproflded  tor,  aiM)  tbe  coaniy 
before  mentioned  shall  pay  the  entire  cott « 
moving  the  records  and  personal  property  of 
tbe  state  to  tbe  new  public  balldinga.  n  that 
tbe  state  shall  be  at  no  expense  whateror  in  the 
change  of  tbe  seat  ot  governnuaiL' " 

It  ia  charged  lo  tbe  petition  that  anid  reaoht 
_)n  la,  and  if  adopted,  will  be,  invalid.  forOa 
reason  that  It  does  not  provide  that  tbe  mbs 
aball  go  Into  effect  "aa  an  operatlTe  amend- 
ment lo  Bald  Coastitntlon,  upon  itsadoptioDby 
a  majority  of  tbe  qnallfled  votera  of  tbe  stale 
voting  In  favor  thweot.  but,  on  tbe  ooniraiy. 
by  its  terms  and  provisions.  Its  taking  eSeti. 
and  becoming  an  operative  and  bindloK  part  et 
said  Constitution,  ta  made  to  depeud  on  tht 
further  facts  or  condition  thai  aome  person  or 
persons  shall  donate  or  grant  to  tbe  atate  land 
or  money  or  other  valuable  thing,  for  tbe  pur 
pose,  or  erect  the  necessary  public  buildings  al 
tbe  city  of  Sedalia  for  the  use  of  tbe  aiate.  or 
shall  depoelt  with  the  governor  of  tbe  atale 
sufficient  securities  or  obll^lions  to  gaaraniee 
tbe  erection  of  such  building,  and  atao  on  ttw 
further  fact  or  condition  tbataauitable  capilol 
building  for  tbe  stale  of  Missouri,  having  the 
same  or  greater  floor  area  and  appointmeDta 
than  the  present  capitol  and  supreme  cooit 
buildings,  aod  equal  thereto  In  stability  and 
architectural  merit,  logelber  with  groaadsof 
the  saine  or  greater  area  than  tboae  now  poa- 
sessed  by  the  stale  at  the  dty  ot  JeSeiaon,  tad 
also  that  a  state  armory  and  ezecudTe  man- 
sion similar  or  superior  to  the  pteeenl  ones 
Dwoed  by  the  slate,  together  with  gronnds  and 
appurtenances  thereto,  aball  be  wected  or  fur- 
nished at  the  dty  of  Sedslia,  and  ihmU  be  atv 
cepted  by  a  commission  conslaling  ot  tbe  goT 
~r,  secretary  of  state,  atate  auditor,  treas- 
.  .  and  attorney  general  of  HiMoaii,  and 
also  on  the  further  tact  or  condition  that  the 
8  and  location  of  aald  new  caplbJ  build 
armory,  executive  mansion  au'l  grounds 
etor.  shall  be  approved  by  said  commis- 
."  It  la. further  charged  mat  tbe  reaola- 
Is  invalid,  and,  if  adopted  by  tbe  neces- 
sary vote  of  tbe  people,  wonld  not  become  an 
amendment  to  tbe  Constitution,  for  the  reason 
that  it  was  not  read  on  three  different  dm  ia 
each  house  ot  the  general  sMembly.  and  did 
not  take  the  course  of  a  bill  in  aald  aaacmUj. 
A  further  charge  ia  that,  1^  tbe  act  of  Coa- 
gress  admitting  the  state  ot  HtiMNiil  Into  tbe 
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TJnIoD,  tbe  action  of  tbe  coDTentioi)  of  the  ter- 
ritor;  called  In  puiaauce  of  said  act,  and  the 
safaeequeat  JegiBlatton  of  tbe  Mate  la  acoeptiag 
and  acUnK  upon  tbe  condidoDB  of  said  act,  ifae 
s«a  of  KOTerameiit  if ai  catabllshcd  at  Jeffer- 
son Cit;.  BOd  cannot  be  changed  wlthooi  the 
ooDunt  of  the  United  State*.  It  ivu  also 
cliargcd,  In  substance,  that  under  said  enab- 
linn  act.  and  the  acceptance  thereof  by  tbe 
people  of  the  terriCoTj,  certain  lands  were  do- 
DHted  by  the  United  Sutes  to  tbe  state  of  HU- 
Bouh,  upon  which  to  lacate  lea  seat  of  govera- 
ment.  and  such  lands  were  sold  by  tbe  State 
with  tbeaamrance  to  purcbaaen  that  tbe  seal 
of  goTernment  would  pemuently  remain  at 
the  cIt;  of  Jefferson,  and  such  purchasers,  and 
their  MtigtM,  telylDg  on  the  good  faith  of  tbe 
state,  made  nloable  and  iBstingiinproTemeDts 
thereon,  by  reason  of  all  which  thej  acquired 
certain  reAeA  rights,  which  should  l>e  protected 
and  preserved.  A  g^eral  demurrer  to  the  peti- 
tion was  OTemiled,  and,  derendam  refiuing 
to  plead  farther,  judgment  was  rendered  for 
plaintiff  on  the  demurrer,  and  a  perpetual  In- 
juDctloQ  was  granted.  Fnim  this  Judgmeet 
defendant  appiealed. 

Matn.  H.  F.  Walker,  Attomej  Qeneral, 
X^e  *  MeK«lgh»n,  and  John  H.  Botb- 
^relli  for  appellant: 

HlwouTi  Is  a  free  and  Independent  stHf,  and 
all  pnlltical  power  Is  Tested  In  the  people,  from 
whom  government  originates,  and  who  have 
the  Inherent,  sole,  and  exclusive  right  to  alter 
or  revise  their  Constitution  to  any  extent  thej 
may  chooae,  subject  only  to  tbe  limitations  of 
tbe  Conilitutlon  of  the  United  Sutes. 

Mo.  Const,  art.  8,  |S  1-8;  Cooley.  Const. 


ed.  1871.  U»-MS:  Blair  r.  Bidgdy.  il  Ho. 
63,  97  Am.  Dec.  W8;  WeUt  v.  Bain,  7B  Pa.  89, 
15  Am.  Rep.  S6S;  Be  Othm>n,  SI  N.  T.  9. 

The  CoDBtitation of  thisstatelsspeciflc.  care- 
ful, and  complete  In  Its  provision  for  origlnaP 
lag  and  boldbig  a  convenlion  for  revising  and 
Bmending  the  Constitution:  and  where  general 
revision  or  amendment  Is  not  considered  neces- 
sary, the  general  assembly  bna  full  power  to 
firopose  each  specific  smendmeats  as  a  malor- 
ty  of  the  members  elected  lo  each  house  shall 
deem  eipedlent. 

Mo.  Const,  art  19,  §§  1-8. 

A  proposed  constitutional  amendment  need 
□o[  be  read  in  each  House  of  the  general  assem- 
bly on  three  separate  days,  nor  need  it  take  the 
course  of  a  bill. 

Mo.  Const,  art.  5,  §  H,  art  16,  %%\.  2; 
Jameson,  Const.  Conv.  4tb  ed.  gg  S41-64S;  8 
Ojc.  of  Political  Science,  pp.  803,  808;  1  Btim- 
son.  Am.  StaL  Law,  p.  1S8,  %  fl90-9Qe. 

In  proposing  an  amendment  to  tbe  Conslllu- 
tlon,  ibe  general  aaaembly  exercises  delegsted 
political  power,  not  ordinary  legtslstlve  snthor- 
ity.  Its  members  may  propose  any  specific 
amendment  which  tbey  may  deem  expedient, 
md  they  are  not  limited  oy  directions  or  lo- 
itiictlODB  made  applicable  by  tbe  Constitution 
:o  ordinary  legislative  acts  alone. 

Mo.  Const,  art  10,  gg  1, 9;  Borgeaud,  Adop- 
loD  and  AmendmentofConstituuona, pp.188, 
{28;  Jameson,  Const  Coav.  4tb  ed.  §|  047- 
i55.  «Dd  caMS  cilad:  1  Stlmson,  Am.  Slat  Law, 
n  L.  R.  A. 


p.  183,  gS  990-098:  &  Cjc.  of  Political  Science, 
pp.  802,  808:  1  Bryce,  Am.  Commonwealth. 
2d  ed.  pp.  41S-t38i  State.  Morrit,  v.  Ma»o», 
431a.  Ann.  SM;  ^tMt-w.FWpU.nCoXo.W.; 
State  T.  Cox,  8  Atk.  486. 

Wide  latitude  is  Indnlgedin  favor  of  prop- 
ositions to  amend  state  OonsUtuttons. 

Jameson,  Const  Conv.  4th  ed.  chap.  B, 
Amend.  Const  p.  9:  nnittrtitg  of  North  Oar- 
Mna  T.'  Melter,  73  N.  0. 76;  StaU.  Torreytan, 
T.  arsy,  21  Nev.  878,  19Ii.  R.  A.  1S4;  Be  QO- 
«"»,  21  N.  T.  9;  Cotlitr  v.  Frif.rton,  M  Ala. 
100;  GonHitv.Uonal  Prohibitory  Amendment,  24 
Kan.  TOO:  State,  Budd,  v.  Timme,  54  Wis.  818; 
BlaU  V.  MeBride.  4  Ho.  B08,  29  Am.  Dec  688; 
Wofnutn  V.  Hagan,  76  Md.  153,  21  L.  R  A. 
71B;  Sate,  Morrii.r.  Matm,  lujfra;  Nt^l  v. 
PeopU,  19  Cola  441;  StaU,  Woodt,  v.  Tooker, 
ISMont  8, 2S  L.  R.  A.  ESO;  Staiev.  Cox,  tupnt. 

Stale  Constitutions  now  are  often  used  to  en- 
act fundamental  laws  by  raiiflcaiion  of  tbe 
voters,  nbicb  would  otherwise  be  left  to  or- 
dinary legislation  or  be  in  conflict  with  other 
proviaioDB  of  tbe  organlo  law. 

Mo.  Const,  arts.  9-14;  1  Stlmson  Am.  SUb 
Law,  §  1.  pt  I,  m^te;  Borgeaud,  Adoption  and 
Amendment  of  Constitutions,  introductory 
note,  pp.  9,  10,  40,  148-161;  1  Bryce,  Am. 
Commonwealth,  2d.  ed.  pp.  419,  439,  486,488, 
441.  443,  and  447;  Poore.  Federal  and  BUta 
Conatitu lions,  vols.  1,  2;  State,  Morrit,  v.  Ma- 

No  provision  of  the  present  or  any  former 
stale  CoDstltutlon  has  ever  expressly  established 
the  seat  of  government  at  J^erson  City, 

Ho.  Const.  1820,  art.  11.  gg  1-4;  Ho.  I«wa 
1831. 

After  the  capital  was  established  at  Jeffeiaon 
City,  the  people  by  express  constitutional  lim- 
itation suDsequently  withdrew  from  the  legis- 
lative department  the  power  lo  remove  the  seat 
of  government  by  simple  legislsllve  act  But 
for  that  express  limitation  tne  seat  of  govern- 
ment might  be  removed  by  ordinary  statute 
law,  because  tbe  exceptions  to  a  power  granted 
mark  lis  extent. 

Mo,  Const.  1665,  art.  11,  §10;  Id.  18TB,  art.  4. 
5  66;  O&boTi*  V.  Ogden,  23  U.  S.  9  Wheat.  101, 
8  L.  ed.  69;  Brown  v.  Maryland.  25  U.  8,  IB 
Wheat.  488,  S  L.  ed.  686;  Morrie  v.  AdmO,  129 
Ind.  281,  9  L  B-  A.  836;  StaU,  Lamb,  v.  Oun- 
ningham,  88  Wis.  90.  17  L.  R.  A.  14S, 

Neither  In  (be  "enabling  act,"  passed  by 
Congress  in  1920,  nor  in  tbe  "oidinance  of  ac- 
ceptance" of  tbe  conilitotional  convention  ot 
tbe  state,  will  be  found  anvthlng  Which  de- 
prives or  limits  the  state  in  its  sovereign  right 
lo  re  establish  its  seat  of  government. 

Act  ot  Coneress  1820,  1  Ho.  Hev.  Btat. 
pp.  47-60;  Oralnauce  ot  Acceptance  1820,  1 
Ho.  Bev.  Btsl.  1889.  pp.  61-68;  Cooley,  Const 
Lim.  6th  ed.  pp.  478,474;  4Am.&Eiig.  Enc. 
Law,  p.  408;  3  Beach,  Inj.  ^  1390;  ArmttroM 
V.  Dearbofn  County  Oontn.  4  Blackf.  208;  Et- 
ntU  V.  Tucker,  1  Blsckf.  286;  Neaten  v.  Ma- 
honing  County  Comr:  2S  Ohio  St.  618,  100  U. 
S-  .148,  26  L.  ed.  710:  AU^  v.  Denton,  8  Tex. 
287;  QHnum  v.  Hayieorth,  26  Tei,  86;  BarreU 


If  the  ezpiesslon  of  the  i^  and  dedre  of 
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tli«  CDftctlDg  power  be  complete  and  flosl,  then 
the  law  ii  raJld  and  binding  when  enacted, 
even  where  Its  terma  provide  for  cenftia  acta 
bj  others,  and  for  cerialn  facbi  or  coDdliioDB 
to  be  aHerlaioed  or  foiiad  berors  certain  pre- 
scribed results  shall  follow. 

Sedgw.  Stat.  4;  CodbI.  L.  Sd  ed.  pp.  186-188, 
aod  cases  dted;  Cooley,  CoDst.  Lira.  6ih  ed. 
pp.  88-101,  187-140,  and  cases  cited;  Ho.  Flrat 
Const.  (1820)  art.  11,  §§  J-4;  Walton  ».  Oran- 
waod.  60  Me.  808;  Stats  v.  Parlur.  86  Vt.  857; 
PrnU  T.  AOen.  18  Conn,  119;  L^'irov  v.  8C«d- 
man,  43  Contt.  088;  Jfeuton  v.  Mahoning 
County  Comri.  26  Ohio  bL  818;  Starin  t. 
Genoa.  83  N  Y.  489;  Bank  ofBomt  v.  Home. 
16  N.  Y.  88;  The  Aurvra  t.  United  Stata,  11 
U.  B.  7  Ci«Qch,  883,  8  L.  ed.  878;  State.  Park, 
■w.  Portagt  County  Supert.  84  Wis.  40;  CaUam 
▼.  Saffinattt  60  Mich.  7;  State,  Maggard,  r. 
And,  es  Ma  606:  Ex  porb  Saann,  96  Mo. 
44;  Lammert  t.  LidteOt,  88  Ho.  188,  81  Am. 
Rep.  ill;  St.  Loai*  Ottg  A  0>unt)/Y,  Alexan- 
der, 88  Mo.  488;  Mogn  v.  Baadina,  31  Pa.  188: 
Locke"*  Appeal,  73  Pa.  491;  PeopU,  Vermuie,  t. 
Bij^.  0  Cal.  28. 

The  general  aaaemblj  has  necea»rilf  the 
right  to  construe  theCoDStllutionln  exerclafng 
ila  delegated  powers,  and  the  courts  will  pre- 
sume that  legislative  acta  based  od  legielatlve 
CooBtructlon  of  the  organic  law  are  constitu- 
tional, unleits  It  Is  shown  Uiat  tlje  legislative 
act  was  and  Is  void  because  Deceuariijr  repug- 
nant 10  some  specific  clauaa  of  the  Constitution 
pointed  out. 

Cooley.Const.  Urn  eib  ed.pp.  40.  04, 198-288 
<(  sra.,-  Stats,  Haggard,  t.  POnd,  tupra;  Kellg 
V.  Mmki.  87  Mo  886:  PhUUpe  v.  ilieiouH  P. 
R  Co.m  Mo.  640:  State  v.  Addington.  77  Mo. 
JIO;  State.  Barrii,  y.  UtighUn,  75  Mo.  1*7; 
StaU  V.  Able.  65  Mo.  807;  State,  Circuit  Attg. 
▼.  Cape  Girardeau  <t  3.  L.  &  Go.  4»  Mo.  468; 
8tep!,eni  y.  8t.  lovit  Nat.  Bank.  48  Ho.  890; 
Samilton  t.  St.  l^auii  Oounlg  Ct  10  Mo.  18; 
Edaardi  t,  Wiaiamton,  70  Ala.  140;  Bx  porta 
Selma  <t  (J.  &  Cb.  40  Ala.  606,  6  Am.  B«p. 
722. 

Jf«*n-i.  A.  K.  Honati,  J*eo1>  C.  Fiah«r. 
J,  W.  Zevelr.  Kamea,  Hob&ea  * 
KntnthoS',  Silver  *  Brown,  W.  S. 
Pope,  J.  R.  Edw^rda,  and  H,  Clar 
Eiriny,  tor  reapondenti 

PlatDtllT,  aa  a  citizen  and  taxpayer  of  the 
dt;  of  Jefferson,  and  of  the  state  of  Missouri, 
ii  entitled  lo  maintain  this  injunction  proceed- 


Talid.  lo  restrain  (be  secreJan'  of  atate  from 
taking  the  sieps  provided  for  Its  sobmisslon  to 
tha  voters  of  the  slate. 

Ltnermore  v.  WaiU,  lOS  Cal.  118,  36  L.  K 
A.  812;  Btatt.  BughUlt,  V.  Uvgkee,  104  Ho. 
468:  FraurU  t.  Rair,  89  Mo.  291;  VaUt  t. 
Ziegi^,  84  Mo.  814:  Euing  r.  Jefenan  Oit% 
Bd.  tfBdu.  72  Mo.  486;  Wagner  v.  Meety,  60 
Mo.  160;  Banaty  t.  Bader.  67  Mo.  476;  Mat- 
tii*  V.  Cameron,  63  Mo.  504;  Bubey  v.  iShain, 
H  Uo.  807;  Xeimtur  t.  JftMoun'  <£  Jf.  A 
Oh  68  Mo.  81,  U  Am.  Bep.  894;  State.  Cir- 
Mr<f  A'fr-  ▼-  Balina  Oawity  Ot.  01  Mo.  830. 

The  proposed  amendment,  in  the  form  tab- 
vitted,  la  not  autboriced  bj  the  CodsUiuIIod, 
•rt  16,  §§  1.  9. 

Tbe  OooiUlutioB  betng  amendable  only  in 
SI  U  ILA. 


punuanoe  of  the  proviafona  eonlalned  In  tke 
Coostliulion  itself,  iba  mo:!e  prescribed  h  lb 
measure  nod  the  limit  of  tbe  poirer  to  amcBd. 

Ruitie  V.  BraiweU.  188  Mo.  93;  State  v.  Jfs. 
Bride,  4  Ho.  808,  2S  Am.  Dec  68«:  CeBier  *. 
Ktierwn.  34  Alik  100;  CanitUvUoital  PrtlA 
iUny  Ammdment,  34  Kan.  700;  Opiiin^ 
lAe  Jttttieei.  6  Cuih.  078;  Sbrfa  v.  SKifl.  b 
Ind.  ODS;  Re  Oonttitutional  Conrxntum,  14  R 
L  649;  KoMer  v.  Hia.  60  Iowa,  543;  flak. 
8leten*on.  v.  Tajly,  19  Nev.  8»l;  WeOt  X 
Bain.  70  Pa.  40,  15  Am.  Rep.  563;  Oallaii 
Paving  Oo.  v.  HUtm,  69  Gal.  479;  Stak. 
MorrU.  V.  Maeon.  48  La.  Ana  590;  MiUrr  t 
Johnion,  98  E7.  0S9;  Coole^,  Const.  Llm.  6tk 
ed.  pp.  4S.  48:  Jameson,  Const.  Conv.  §  36. 

The  general  aasembly,  In  piopoaing  amend- 


Bateh  T.  Stoneman,  { 
v.  Waits,  103  Cal.  118. 20  L.  R.  A.  812:  Rr  S 
ale  PVs  31,  2S  Neb  864;  Ifeibit  t.  PeoiJe.  Ii 
Colo.  441:  Coolej.  Const  Llm.  Oth  ed.  pp.  1!, 
44;  JamesoD.  Const.  Conv.  g  80. 

Tha  slate  legislatures  exerdslnp  tfaeir  otifr 
nary  legislative  functions  hsve  all  such  pownt 
as  have  not  been  aDrTendered  or  prohltdled  to 
them. 

BaU  V.  Wiseontin,  108  U.  S.  S,  38  L,  id 
802;  Cooley,  Const.  Um.  6U1  ed.  300^ 

The  rule  that  all  the  presumptiona  arc  it 
favor  of  tbe  constitutionality  of  an  ordiosrr 
legislative  enactment,  and  that  ft  will  not  U 
held  uncoDStilutional  unless  clearly  ao,  obn 
ouslf  does  not  apply  lo  coDalitiitloDal  aoKikl- 
menti  coming  through  tbe  leglalaiive  de^n* 
menl  as  a  special  agency,  or  havios  ibeir  oiiga 
In  an  express  warrant 

Litermore  v.  Waits,  tapra;  Oabtand  Pttti'.; 
Co.  V.  Hilton,  69  Cal.  489;  Onotey.  CodsL  Urn. 
6th  ed.  pp.  89,  98,  94^  EoOiUr  y.  SU,  ID 
Iowa,  068. 

The  Constltntion  does  not  nathorfze  or  ps 
mit  the  legtstalure  lo  propnae  an  amendtmi 
thereto  which  will  not.  upon  Its  wloptioo  tr 
Ihe  people,  become  ao  effective  part  of  tb 
Constltuilon,  oor  one  wbicb.  If  ralifled,  wOi 
take  effect  only  at  Ihe  will  of  other  penou 
or  upon  tbe  approval  of  such  ntber  perwHH  of 
some  apedfiea  act  or  coadliion. 

J.ivermors  t.  Wait*,  tupra. 

Tbe  legislature  la  only  nprmltted  to  sabm^ 
an  Bmeiidment,  not  something  ibat  is  not  u 
amendment,  under  the  dedgnalion  of  si 
ameudment 

Cooiey,  Const.  lim.  6(h  ed.  p.  07,  note. 

Tbe  future  event,  tbe  bappeofng  of  ibecdt- 
tlngency.  or  the  fulfilment  of  tbe  coDditNW  cc 
which  a  law,  even  fa  the  case  rA  an  ocdlBtfT 
legislative  enactment,  takes  effect,  can  alton 
DO  addillonal  efflcacT  u>  Ibe  law;  il  matt  b 
"complete  and  effective  when  paaaed." 

Slate,  Dome,  v.  Wikox,  46  Ho.  4S8;  Xe* 
merl  v.  IMv)^,  6S  Mo.  188,  81  Am.  ^ 
411. 

An  uncoosdtntional  eDaclment  (a  not  a  la*: 
It  binds  00  one  and  protects  no  011& 

Little  Reek  A  Ft.  &.  Baibtag  v.  VartiA 
130  n.  8.  07,  BO  L.  ed.  088. 

Every  department  of  tlte  jjovetameat.  ad 
every  official  of  every  depart  meal,  naay,  ataif 
lime  when  a  duty  la  to  be  parfonnco.  ba  le 
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Coo1«7,  OoosL  Lim.  dtb  ed.  p.  64. 

Tbe  propoMd  aiueDdmeDt  la  objectlooal  ba- 
c«ute  It  iDTolTM  ibe  delegaUoD  of  legblatlTe 
power  to  tb«  commiBSiODen  mod  other  pereoDS 
referred  to  ibcrela. 

RvggUM  v.  OeCHtr,  48  Mo.  868;  «.  LouU, 
Xurplty,  *.  Glemmt,  48  Mo,  895;  Saiine 
County  T.  WiUon.  61  Mo.  2ST;  MaHhae*  t. 
AUxandria.  S8  Mo.  US.  80  Am.  Itep.  TTfl; 
SL  LoMi»  T.  fiBMeU.  116  Mo.  a4ft.  SO  L.  R.  A. 
721,  8t.  £oui»  7.  Howard,  119  Mo.  41. 

llie  general  asaemblj  ODDOt  by  atatnta  de- 
flue  Ibe  term  "cnoatltotinnal  amendment' ao 
aa  to  bind  tbe  court*. 

GooW,  CoDst.  Llm.  Otb  ed.  p.  S7,  note  1, 
JSale,  Baltimore,  r.  Ktrklry,  29  Md.  85;  liv^ 
ffltt  V,  CotlUr;  nipra;  8taU.  Benton,  ▼.  Bdiiv 
Counts  Comr».  140  Ind.  506;  FoU-tn  r.  Toten- 
«Aip  of  Mntty-Sia,  69  Fed  Hep,  67;  Quaker 
aUy  Sat.  Bank  t.  Nolan  Coimig,  S9  Fed.  Rep. 
6«0.  AJTd  in  60  Fed.  Rep.  »1». 

A  law  maj  be  witfalo  tbe  Inhibltlnna  of  the 
CoDatliuttoQ  ■*  well  by  ftnpUoatloD  u  by  ex- 

Bvanitiat  v.  Stait,  Blmd.  116  lod.  426,  4 
Ij.  B.  a.  93;  Cooley,  Const  Llm.  6tb  ed. 
p.  807. 

And  wbeD  It  is,  It  is  tbe  duty  of  tba  courts  to 
so  declare. 

Page  v.  Allen,  68  Pa.  888, 98  Am.  Dec.  272; 
People  T.  OilUan.  109  N.  T.  389. 

The  state  cauDot  under  the  act  admitting 
It  ioto  tbe  DnIoD,  and  Ita  ordinaoce  accepting 
tbe  same,  change  Ua  permaoeDt  seal  of  gov- 
ernment without  the  consent  of  the  Dolled 
Stales. 

CongressloDal  Act  of  AdmlasloD,  Mo.  Rev. 
Stat.  1825,  pp.  85-39;  Ordinance  of  Accepi- 
BDCe,  Mo,  Rev.  Btai.  1835,  pp.  40-43;  Lestieur 
▼.  Price,  68  U.  8.  12  How.  N,  18  L.  ed.  — 
Leuievr  v.  Price,  11  Ko.  14. 

When  a  state  desceadB  from  the  plena  of  Its 
sovereignty,  and  enters  Into  a  contract.  It  is 
bound  like  an  individual. 

Davit  V.  Grap,  63  U.  8.  16  WtM  2Sfl.  SI  L. 
ed.  4S7:  Cooley,  Const.  Lim.  6tb  ed.  pp.  828, 
SSO.  aote4. 

MKcfisrbsne,  J.,  deltvared  the  opinion  of 
the  court: 

I.  It  has  been  said  that  "the  right  of  the 
judiciary  lo  declare  a  statute  void,  and  to  ar- 
reat  Ita  ezeculioo,  b  one  which,  in  the  oplniou 
of  all  courta,  is  coupled  with  respoDdbttities 
BO  grave  that  ll  Is  uever  to  be  exercised,  except 
Id  very  clear  cases;  onedepartmentof  Ihegov- 
emment  li  bound  to  presume  that  another  has 
BCted  rightly,"  Sbitev.  Addington,  77  Mo.ll7. 
The  power  and  jurisdiction  of  tbe  Judiciary  to 
declare  a  propofial  for  an  amendment  to  the 
ConailtuiloD  tnr?^ctual,  and  to  arrest  Its  sub- 
mission to  the  people,  which  we  are  now  called 
upon  to  eierclse,  is  coupled  with  tar  more  seii- 
ouB  reaponalbilltles.  To  »o  declare  would 
-irresi  from  tbe  people  the  expressly  reserved 
power  to  amend  Iheir  organic  law  as  they  may 
deem  fit  and  eipedlenl.  In  respect  lo  the  sub- 
iect  of  amendments  to  tbe  Constltallon,  that 
insirument  declares:  "The  people  of  this  state 
bsv«  (beinherent  .  ,  .  right  .  .  .  toslteiand 
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sbtiish  their  ConstitudoD  and  form  of  govern- 
ment whenever  thw  may  deem  11  necessary  to 
their  safety  and  hsppfnesa,  provided,  such 
change  be  nol  repugnant  lotbeConstitulioDof 
tbe  United  Slatea."  Const,  1876  art.  2,  g  2. 
That  all  just  government  is  founded  upon  the 
consent  of  the  people  is  a  maxim  which  has 
been  held  sacred  by  the  American  people sinc« 
Ibe  Declaration  of  Independence,  in  1776.  Un- 
der our  syilem,  the  people  are  the  sourceot  all 
governmental  power.  In  recognition  of  this 
principle,  Ibe  people  of  Ibis  stale,  first  in  dele- 
gated convention,  and  afterwards hjtheirown 
voice,  through  tbe  polls,  proclaimed,  in  their 
bill  of  rlghU  {S  I],  "that  ail  political  power  in 
vested  in  and  deilved  from  the  people;  ibatall 
government  of  right  originates  from  the  peo- 
ple. Is  founded  upon  their  will  only,  and  is  in- 
stlinted  Botely  for  the  good  of  the  whole." 
Upon  the  adoption  ot  the  ConsUtulion  o'  1875 
by  a  popular  vote,  Ihedlrect  ponei  of  the  peo- 
ple waa  withdrawn  fromgoverumenial  aftaira; 
and  the  adrtiioistrutlon  of  the  funciions  of  gov- 
eroment  was  delegated  to  tbe  eieculive,  legis- 
lative, and  judlciury  departments  ot  state,  to 
beeiercisecf  by  officers  selected  by  tbe  people. 
with  such  llmilsilona  upon  the  potrers  of  each 
as  they  saw  fit  to  Impose.  But  the  right  to 
govern  waa  not  thereby  surrendered  or  aban- 
doned. The  power  was  reserved  to  resume 
conirol,  elthet  of  any  special  subject-matter, 
by  amendoient  of  their  organic  law,  or  of  tbe 
entire  subject  of  government,  by  means  of 
a  constitutional  convention.  This  reserved 
power  Is  declared  in  §^  1,  2,  and  8  of  article  16. 
Sections  1  and  2,  relating  to  amendments, 
read: 

"Seel.  Thh  Constitution  may  be  amended 
and  revised  only  In  pursuance  of  the  provisions 
of  this  article. 

"Sec.  2.  The  general  assembly  may,  at  anv 
lime,  propose  such  amendments  to  this  ConstC- 
lulion  OS  a  majority  of  the  members  elected  to 
each  House  shall  deem  expedieot;  and  tbe  vote 
thereoo  shall  be  taken  by  yeas  and  nays,  and 
entered  In  lull  on  the  journals  The  propuaed 
amendments  shall  be  published  with  the  laws 
of  that  session,  snd  also  shall  be  published 
weekly  In  some  newspaper,  if  such  there  be, 
within  each  county  In  the  state,  for  fourcon- 
secutive  weeks  next  preceding  tbe  general  elec- 
tion then  next  ensuing.  The  proposed  amend- 
ments shall  be  submitted  to  a  vole  of  the  peo- 
ple, each  amendment  separately,  at  the  next 
general  election  thereafter,  In  such  manner  a* 
the  general  assembly  may  provide.    If  a  ma- 

Joritv  of  the  quallfleid  voters  of  the  stste,  vot- 
ng  tor  and  against  any  one  of  said  amend- 
ments, shidl  vole  for  such  amendment,  tbe 
aarae  aball  be  deemed  and  taken  to  have  been 
railfled  by  the  people,  and  ahall  be  valid  and 
binding,  to  all  Intents  and  purposes,  asapartof 
this  CunBlltutlon." 

It  will  be  seen  that  no  measure  of  power 
overany  governmental  subject  has  been  whollv 
surrendered.  Power  is  retained,  and  through 
the  action  of  the  general  assembly,  which  la 
composed  of  the  nearest  representatives  of  the 
people,  control  msy  be  resumed,  over  any  sub- 
ject-matter, and  changes  made  In  the  organio 
law  in  respect  thereto.  It  is  itue,  tbt  geoKnl 
assembly  can  only  propose  amendments  nodar 
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the  power  delegated  to  K  by  the  people.  Thi* 
power  must  becoaslmed  tccoiduiglotbe  gen- 
era] prtDclplee  wblch  govern  courtaln  ihe  cod- 
■trnctioDotdelegktMipowen.  IntheeierdH 
of  each  power,  eveiy  suMantlal  Tequlrement 
muit  be  obeerved  and  followed,  or  tbeie  ctin 
be  DO  valid  ameodmmt.  Is  respect  to  tbe 
mode  ot  propoeal  and  aubmlvloD,  the  ptovi- 
(loDs  of  the  CouatltutlOD  must  be  regarded  a» 
absolute.  The  courts  ibould  not  bealtate  to 
■ee  ibat  tbe  Constitution  Is  obered  in  tbesc  par- 
ticDlara.  ^att  t.  MeBriiU,  4  Ha  SOS.  39  Am. 
Dec.  680.  -But  whether  the  courts  have  ]urti- 
dictfoD  to  come  between  the  people  and  their 
authorized  and  accredited  agents  and  repre- 
BcnlaCiTes,  and  arrest  thetr  will  in  respect  to 
.  what  the  orfnnlc  law  sbould  be.  Is  an  entirely 
different  and  more  serious  question.  The  Con- 
stitution Is  Intended  for  observaQce  by  the  Ju- 
diciary as  well  aaotlier  depanmenu  of  govern- 


it  any  time,  propose  such  amendmeots  to  this 
Conatltation  as  a  majoritv  of  the  members 
elected  lo  each  Hoose  shall  deem  expedient." 
Is  the  unequivocal  letter  of  attorney  given  by 
the  people.  No  strooger  language  could  have 
been  used  to  express  autboriiy  as  unllmlled  a* 
the  subject  upon  which  the  agent  Is  authorized 
to  act  The  cbaracler— that  is,  tbe  substaoce 
and  extent — of  the  amendments  Is  left  entirely 
and  exclusively  to  the  discretion  of  the  general 
assembly.  Tbe  right  to  propose  b  as  unlim- 
ited as  la  the  rigbt  to  adopt  by  vote  of  the  peo- 
ple tbemselvee.  It  la  as  unlimited  as  would  be 
tbe  power  of  a  regularly  called  and  constituted 
convention  to  propose  specific  prorislons.  Tbe 
courts  have  nolhiog  lo  do  with  the  wisdom  or 
policy  of  such  proposal.  Tbe  people  have  re- 
served tbe  power  of  review  to  tbemselvea. 
An  eodments  derive  tbeir  force  from  tbe 
action  of  (be  people,  and  not  from  the  action 
of  tbe  aasembly  which  proposes  them.    Tbe 


Btllntionai  amendments  is  thus  expressed  by 
Mr.  JuBtico  Brewer  (then  of  the  supreme 
court  ot  Kansas)  in  Canititutirmai  Prohibitory 
Amendment,  24  Eau.  709.  "But  thequestions 
o[  policy  are  not  questions  for  the  courts. 
They  are  wrought  out  and  fought  out  in 
the  legislature  and  before  tbe  people.  Here 
the  stogie  question  is  one  of  power.  We 
make  no  laws;  we  change  no  Constitutions; 
we  inaugurale  no  policy.  When  tbe  legisla- 
ture enacts  a  law.  the  onlv  question  which  we 
can  decide  is,  wbelber  Ibe  limilationaof  the 
Constitution  have  been  inTringed  upon.  When 
a  CDtistitutiotial  amendment  baa  been  sub- 
mitted, (he  single  Inquiry  tor  ub  is,  whether  it 
bas  received  tbe  sanction  of  popular  approval 
In  the  manner  prescribed  by  the  fundamental 
law.  So  that  whatever  may  be  the  individual 
Opinions  of  the  justices  of  this  court  as  to  tbe 
wisdom  or  folly  of  any  law  or  constitutional 
amendment,  and  notwllhsiandic;;  the  right 
whlcli  as  iadividual  citiiens  we  may  exercise 
with  all  (itber  citizens  In  expressing  through 
(he  bsllot  box  our  per£i>i,;il  approval  or  disap- 
proval of  proposed  cotistltnlional  changes,  as 
a  court,  our  single  inquiry  is,  have  coDEllta- 
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lional  reqnlrements  been  obMtred,  and  Bsili 
of  power  been  r^ardedT    W«  faav«  bo  vela,' 

There  can  be  no  doubt  that  the  gneatioa  d 
the  establishment  of  tbe  aeat  of  gonnimw 
ts  one  which  la  a  proper  subject  of  conrtils 
tlonal  control,  and  is  theieforv  a  proper  tA 
lect  for  amendment  If  tbe  peo|ile  had  tn 
nt,  thev  conld  hare  given  power  to  tbe  gtnmi 
asaemtuy  to  change  tbe  Mat  <rf  ntvenuncK 
upon  any  termi  it  might  require.  Indeed.  Ar 
power  might  have  been  del^atcd  to  Ot 
governor,  or  thla  oonit.  or  to  oommiBia 
ers  as  waa  dona  by  tbe  oonTOntioii  of  1!K 
But  no  such  power  waa  granted,  vai  did  (k 
people  remain  silent  on  (he  rabtect,  and  tha 
leave  the  matt^  to  Uie  discretion  of  Ibe  » 
sembly,  but  nc^tited  audi  power  by  dedv 
log,  "The  general  aasembly  shall  ban  u 
power  to  remove  the  seal  of  gOTemment  inm 
the  city  of  Jefferson."  Cotwt.  1876,  art  i 
§  SO.  It  Is  plain  that,  in  order  to  aeeuie  a  it- 
moval  of  tlie  capital,  ao  amoidincnt  lo  ik 
OonsiltutloD  is  neceaaary.  The  general  assm^ 
bij  deemed  it  proper  tiiat  Ibe  expediency  ol  \ 
removal  to  Seaalla  aboold  be  aabmitled  toilf 
people.  It  is  not  serlontly  tndated  tbal  an  id 
condilional  proposal  fqr  removal  wonU  ta 
have  beeti  valli}.  Bnt  ft  ia  inristed  Ibat  ik 
amendment,  as  propoBsd,  ia  —  nnd,  thc<f) 
adopted  by  the  people,  wooM  be— invalid  oc 
account  of  the  condlUoiM  aooexed  thertio, 
and  tbe  powers  del^ated  to  certain  offldik 
What  hag  been  aald  Oi  reference  to  tbe  nnti> 
i(ed  d  Iscredon  of  the  general  awcmbly  dwoid 
be  a  sufficient  answer  to  Ibla  objecthxi.  Tit  I 
objection  Is  directed  against  the  wisdom  ot  Ik 
measure  and  ita  ez^tency.  A<  has  bee 
said,  these  are  qneeUoiis  upon  wbich  the  pte 
pie  are  to  pass,  aod  over  which  tbe  coom 
have  no  power.  The  amendment  deiivtsia 
force  from  the  people,  and  not  trotu  the  lefa 
lalure,  If  ratified.  "Ilahallbe  nlidandbiDd 
ing  to  all  Intents  and  purpoaea  as  n  pan  of  ilii 
Constitution"  la  tlie  language  of  that  Insm  i 
ment  Every  condition  and  every  delegitki 
of  power  contained  in  Ibe  amendment  viS 
come  direct  from  the  people,  aa  a  part  of  tl» 
organic  law.  The  people  have  placed  aoUai 
talion  on  tbeIr  own  power  in  this  reapect  I(  ' 
will  be  observed,  also,  thai  the  amendiacttt 
does  not  propose  to  effect  a  change  in  tlie  loa- 
tlon  of  the  seat  of  government,  but  to  pcoviilt 
the  means  by  which  a  change  can  be  effecud  I 
It  might  have  delegated  the  power  to  the  fm 
era!  anemhly  to  tnake  the  change.  Instead  of 
doing  so.  It  haa  provided  a  means  much  miiR  | 
complicated,  but  wbich  the  courta  are  bous^  | 
to  uphold  and  respect  The  people  aie  V> 
judge  of  tbe  piacllcabillly  of  the  metftodi 
proposed.  If  the  amendment  is  adopted  i: 
ceases  to  be  a  mere  resolution  of  ilie  amemblr 
and  becomes,  ''to  all  intenta  and  purpoaea.') 
part  of  the  ConstKution.  The  conditiooa  wiD 
be  imposed  and  tbe  power  wOl  be  delegated  I? 
tbe  Constitution  Itsell 

Uucb  reliance  Is  placed  by  the  plaintilf  opoa 
the  authority  of  (he  case  ot  tAtermoTi  •- 
WaiU.  103  Cal.  114,  S6  L.  R  A.  81%  in  mi> 
port  of  hia  position.  While  we  have  gntlrr 
sped  for  the  supreme  court  of  Callfonila.  u>J 
the  distinguished  jurists  who  compose  it,  je<  o  I 
tbe  opinion  is  to  be  taken  as  holding  thst,  bb- 
der  such  powers  as  our  Constitntloti  coofert 
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ipon  the  geonal  usembi;  In  raped  to  pro- 
KMlDg  Binenrlmtiits,  a  propoMd  Kaieiidiiient, 
vbicb,  by  tbe  terma  ot  the  ConstltutloD,  is  to 
lecome  Tslld  lod  bludfng  to  all  intenta  and 
Hirpoaet,  npoD  Its  adoption  b;  the  people,  will 
te  ueflective  becanoe  condiuons  are  tberela 
mposed  aod  powera  an  thereby  delegated,  we 
ire  uDwIlling  to  give  our  aaaeat  (o  U.  We  do 
lot  deem  It  oeceasarj  to  atialyu  t&at  opinion, 
n  order  to  Bbow  tbat  no  each  i^indple  waa 
innounced.  though  expresalons  oaed  by  the 
udge  who  wrote  the  opinion  may  be  open  to 
luch  conatmctlon. 

3.  Tbe  petilioQ  charges  that,  by  the  act  of 
i^onsrese  admitting  the  state  ot  UiMOuii  into 
he  Unton,  ihe  action  of  the  convention  called 
n  pDTSuance  of  wld  act,  and  BQbaequenl  IcglB- 
atiOD  of  the  state  in  confonnlly  to  tbe  condl- 
lons  of  aaid  act,  tbe  leat  of  goTemment  wa« 
vtablished  at  J^CFeraon  City,  and  cannot  here- 
noved  therefrom  without  the  conient  o(  tbe 
Jolted  States,  ortolbelosaandlalury  of  tbose 
vtao  have  purchased  and  improved  property  In 
-eliance  upon  the  obUj^tion  of  the  atate  to 
lermaneutly  maintain  U  ibere.  Tbe  control 
tf  tbe  United  States  Is  supposed  to  result  from 


.be  same  are  herel^  cdferea  to  the 
)f  the  territory  of  Hltsoorl,  when  formed, 
'or  their  free  acceptance  or  rejection,  which, 
I  accepted  by  the  convention,  shall  be  obliga- 
ory  upon  tbe  United  States."  These  pcoposi- 
,ions  ifiYt  in  number)  provided  for  grants  of 
and  by  tbe  United  Sute*  to  the  state  of  His- 
touri.  The  fourth  proposition  Is  as  follows: 
''Fourth.  Tbat  four  entire  sections  of  land  be 
iDd  the  same  tre  hereby  granted  to  tbe  said 
ttaie,  for  the  parpoae  of  flxhiK  their  aeat  of 
^  vtrn men  t  thereon;  which  said  sections  shall, 
juder  tbe  direction  of  the  legidatnie  of  said 
(tale,  he  located  as  near- as  may  be,  in  one 
t>odr,Bt  any  time.  In  such  townships  and  ranges 
ka  the  legislftlnre  aforesaid  may  select,  on 
»nj  of  thi!  public  lands  of  the  United  Stales." 
rheee  propositions  were  upon  the  condition  that 
tbe  convention  should  provide,  "by  an  ordi- 
nance irrevncable  without  the  consent  of  tbe 
United  Stales,  (bat  every  and  each  tract  of  land 
■old  by  the  United  8tate8,fromandat(er  thelst 
day  of  January  next  shall  remain  exempt  from 
any  lax  Inid  by  order  or  under  the  authority  of 
the  slate."  Tbe  convention  o(  tbe  territory  In 
accepting  the  terms  of  admission,  declared: 
"And  tbls  coDTentiOQ  for  and  In  behalf  ot  tbe 
people  inhabiting  this  state,  and  by  authority 
of  said  people,  do  further  ordain,  decree  and 
deolare  Ibai  this  ordinance  shall  belrreroceble 
without  the  consent  of  the  United  Sutee." 
The  convention  also  framed  a  Constimilon, 
article  9  ot  which  was  devoted  to  the  subject 
of  the  seat  of  government  of  the  state,  and 
provided  that  tne  legtolature  should  appoint 
five  commiuloners  for  the  purpose  of  selectfaig 
tbe  land  to  be  donated,  and  also  a  permanent 
8«at  of  government.  If  the  four  sections  of 
land  selerled  were  not  deemed  suitable  for  a 
site,  they  were  authorized  to  select  another, 
and  to  purchase  the  necessary  land.  If  the 
laud  selected  was  approved. Ihe  commis°iooets 
were  antborlied  to  lay  out  a  town  under  tbe 
31  L.  R.  A. 


located;  their  selection  w_. 
approved;  a  town  was  laid  oat;  lots  were  sold 
by  the  state;  and.  by  an  act  of  the  Jegislatore, 
the  Dennanent  seat  ot  govern  tnent  was  located 
tt  the  d^  of  Jeffemn,  where  it  has  since  re- 
mained. The  contenUoD  la  that  under  those 
Tarions  proceeding*  the  state  became  irrevoca- 
bly bound  lo  malnt^  Ita  seat  of  government 
at  Jefferson  City,  unlesi  lij  tbe  consent  of  tbe 
United  SUtea,  and  alia  tbat  the  property  own- 
ers have  secured  vested  rights  iii  the  location 
of  tbe  capital,  which  tbe  stale  has  no  power  to 
take  from  them,  even  by  a  consUtntional 
amendment. 

In  answer  to  the  flrst  proposition,  it  may 
be  said,  in  the  first  place,  tbat  no  such  con- 
dition was  coupled  with  tbe  proposal  sub- 
mitted by  the  act  of  Congress.  The  accept 
ance  should  not  be  construed  to  be  broaoei 
than  tbe  otter.  The  Irrevocable  character  of 
the  ordinance  must  be  coosimed  U>  refer  to 
tbe  conditions  which  were  required  to  be 
irrevocable.  In  the  second  place,  ihe  conven- 
tion which  accepted  tbe  terms  proposed  by 
Congress,  and  which  formed  the  state  Con- 
stitution, did  not  Interpret  the  act  as  requir 
ing  that  tbe  seat  ot  govemment  should  be 
located  on  the  four  sections  of  land  which 
might  be  selected,  tor  it  provided  tbatthecom- 
missioners  mlgbt  purchase  other  land  upon 
which  to  locate  its  seat  of  government  The 
convention  would  hardly  have  made  an  irre- 
vocable agreement,  and  immediatelv  proceeded 
lo  violate  It.  Third,  the  act  of  admission  re- 
quired a  copy  ot  the  Coastitution,  when 
named,  to  be  transmitted  to  ConEresa.  We 
must  presume  thai  the  convention  did  Its  duty 
in  this  regard,  and  tbat  Congress  knew  tbe  In- 
terpretatloo  tbat  had  been  given  lo  the  grant, 
and.  as  tbe  Mate  goreramenl  has  ever  been 
recognised  by  tbe  United  States,  tbat  it  was 
saUsfled  with  such  interpretation,  and  ratified 
it.  In  the  fourth  place,  the  plain  terms  of  the 
compact  n^ative  any  intention  of  tbe  United 
Slates  to  control  tbe  state  InthefulurechanMS 
of  Its  aeat  of  government  The  fourth  secuon 
of  the  act  aulborized  the  convention  lo  form 
lis  own  Constitution  and  stale  government, 
provided  it  should  be  republican  in  form,  and 
not  repugnant  to  the  Constitution  ot  the  United 
States.  NoUmitatlon  whatever  is  placed  upcn 
ita  political  or  governmental  power,  or  the 

¥)wer  to  manage  Its  own  internal  affairs. 
be  power,  ^n,  to  select,  and  afterwards.  If 
deemed  expedient,  to  chuge.  Its  own  seat  ot 
government,  fs  necessarily  Implied. 

8.  Nor  have  the  property  owners  of  the  dty 
of  Jefterson  secured  such  vested  rights  In  tbe 
location  of  the  dty  govemibent,  by  reason  of 
any  Implied  contract  with  tbe  state,  as  will 
prevent  its  removal.  The  Constitution  of  1830 
declared  the  exclusive  right  of  the  people  to 
tegulale  the  internal  government  of  the  state, 
and  to  alter  their  Constitution  whenever 
deemed  necessary  to  their  safety  and  happinen. 
The  reserved  power  is  thus  declared  by  the 
same  convention  that  accepted  tbe  terms  of  ad- 
mission of  the  state  Into  tbe  Union.  By  this 
declaralioo  the  convention  dearlv  negatlVM 
tbe  Idea  ot  an  Intention  to  bind  all  lutuie 
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geDeratfoDs  to  rorever  maiDtaln  the  se&l  of 

KTeiTLQient  at  audi  places  as  misbt  tber«after 
Belectrd  bj  ccimmissionen  to  Da  appointed 
by  a  future  legislature.  But  neither  the  con- 
venliou  nor  tbeleKtelature  bad  power.  In  tbU 
reaped,  to  irrevocably  bind  the  people  of  the 
alale.  Tlieri(;bt  of  the  people  to  esiablish  aod 
remove  their  seat  of  goyernmenl  at  pleasure 
ioTolves  a  goveTomeDla!  subject,  about  which 
there  cao  be  no  iriepealable  Ian.  Ad  injuac- 
lioo  waa  sought  to  prevent  the  remoTal  of  a 
couDlj  seat,  on  Ibe  ground  that  the  citizeos 
bad  secured  a  vested  right  therein,  which  a 
removal  would  violate.  The  case  cnme  before 
the  Buprcme  Court  of  Ibe  United  States. 
That  court,  speaking  through  Mr.  Justice 
SwaToe,  after  aonouuciog  the  principle  that 
one  legislature  could  not  bind  aootber  as  to 
Bubjfcie  of  a  eoTemraeQlal  character,  llJus- 
trated  the  proposition  fo  this  language:  "  If 
a  state  capiial  were  souaht  'lo  be  removed, 
under  tbe  circu instances  of  this  case  with  re- 
spect to  the  count;  seal,  whatever  the  public 
eilgeocTes,  or  the  force  of  the  public  senti- 
ment which  demanded  it,  those  interested,  is 
are  Ibe  plaintiffs  In  error,  migbc,  according  to 
tbelr  argument,  effectually  forbid  and  prevent 
ft;  and  ihls  result  could  h«  brought  about  by 
means  of  a  bill  in  equity,  and  a  perpetual  in- 
Junction.  ...  A  proposltJOD  leading  to 
such  consequences  must  be  unsound.  The 
parent  and  tbe  offspring  are  nli^e."  HeKton 
T,  3la}U»)ing  County  Oomn.  IGO  U.  8.  G60,  25 
L.  ed,  711.  The  claim  that  properly  owners 
will  be  entitled  to  compensation  In  case  of  a 
removal  ia  not  Involved  in  thia  proceeding. 
Tbe  power  Ic  remove  the  seat  of  government 
does  not  depend  upon  tbe  right  to  compensa- 
tion. On  that  question  it  would  be  improper 
for  us  to  express  an  opinion  in  advance. 

4.  Another  ground  upon  which  the  reaolu- 
tlon  Is  claimed  to  be  invalid  is  that  It  wu  not 


slon  for  adopting  resolutions  propoaiagamead- 
ments  is  distinct  from  and  independent  of  all 
provisions  which  are  provided  tor  the  gevem 
mint  of  legiaiative  proceedings.  The  prorl- 
sIoLBare  in  themselvea  complete,  and  are  ddI 
in  tart  materia  with  those  required  in  the 
passage  of  a  bill.  The  general  assembly,  in 
proposing  amendments,  does  not,  stricllj 
speakinu,  exercise  ordinary  legislative  power. 
It  acts  in  behalf  of  the  pebple  of  the  stale, 
under  an  express  and  independent  poRer. 
The  mode  of  its  exercise  is  prescribed,  aad 


ascertain  its  duty.  It  is  only  required,  and  it 
is  therefore  only  necessary,  that  the  vote  be 
taken  by  yeas  and  nays,  and  entered  in  full  oa 
the  Journals.    That  ihla  was  done  is  not  db- 

We  are  of  the  opinion  that  tbe  propoiri 
amendment,  if  adopted  by  the  people  Id  Uie 
manner  prescribed  by  the  Coustiiution,  weald 
be  effectual  as  a  part  of  the  organic  law  of  tin 
state.  We  have  not  discussed  the  quetlioi 
whether  Ibe  remedy  by  injunction  is,  In  tnj 
event,  available  for  the  purposes  conleai(d*ted 
in  this  case,  because  defendant  hai  eipreulf 
waived  that  question,  and  requested  a  deciilaa 
on  Ihe  broader  grounds,  which  we  have  ac- 
cordingly considered. 

The  judgment  ef  llu  Oiremt  Court  it  n- 


Brftca.  Cb.  J.,  and  Sherwood  and  Bol^ 
Inaona  JJ.,  concur.  Barclmy,  J..  coDcnn 
in  tbe  Judgment  for  the  reasons  stated  la 
paragraphs  1  and  i.    0»att  and  T 

JJ,,  do  not  alt 
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Bx  parte  Klchard  H.  LACT. 

1.  Foot  aAlllnf  !■  the  onljr  form  of  twt- 
tkng  or  WAger  tha,t  U  pnnlsiwbla  t>r 

statute  which  prohibits  bets  iiiil  wagers  of  all 
kInAbuttheUtleof  whiobts'-AnActtoPieveat 
Pool  Selltnr  and  ao  forth." 

S.  Hore  than  one  ab|)«ct  la  not  «m- 
br»F«d  la  m,  atrntale  wUeb  makes  tt  ddUw- 
ful  to  make  an;  bet  or  wager,  or  teoelve,  record, 
reKlster.  or  forward  aoytblngof  value  to  be  t>et 
or  wagw«d  upon  a-trlal  of  speed  or  endurance  ot 
any  beast,  to  take  plaoa  beyond  the  limits  of  the 
state,  or  to  assist  In  so  dolus,  BlthouBh  the  title  Is 
**Ao  Aot  to  Flevent  Pool  Selllnc  and  so  forth." 

8.  nie  words  **aad  M>  fiwth**  In  tbe  title 
of  a  stAtnte  oBooot  supply  an  omission  when 
the  tItJe  ta  less  oomprebenaive  than  tbe  body  ot 

4.    A   rtatnte   inking   tt   antowftJ   to 

Non.-For  nnte  on  the  *nt>lcot  of  tbe  looaltty  of 
orlme  committed  through  the  aiieiuty  of  tbe  mafla 
or  ot  oarriers,  aee  Bute  v.  Hudson  {UontJ  U  L.  & 


aanke  or  rectird  tk  bet  npoo  any  nog  te- 
tweoD  anlTnals  In  another  state  Is  a  prapecenr- 
else  ot  tbe  polloe  power  of  the  state,  and  not  u 
unlawful  interrercnoe  with  Interstate  com merca. 

6<  ForwKTdlnv  aaiwiey  by  telegrnph  to 
nnother  atrnte  to  tw  wagered  on  a  bono  im 
to  take  place  In  a  third  state  may  be  atOt  ■ 
Drlmlnal  oBense  In  the  state  from  which  da 
money  Is  sent,  altfaon^  It  Is  lawlal  to  make  Bxa 
wagers  in  the  state  In  wlikib  tbe  waaer  Is  nude. 

6.  A  prlwwer  cwwitted  by  njasrttoaof 
the  penee  for  trial  Iv  the  oounty  DODrt  n  Ai 
cbsrye  ot  a  mtaOemeenor  whi<di  Is  exidialntr 
within  thejurtodiotlou  at  tto  Juitlae  is  saUlM 
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PSmrOK  for  a  writ  of  habeas  corpn  ta 
procure  petitioner'a  dlsctisrge  fiDni  tb< 
Giuiody  of  the  sheriff  of  Alexandria  Coun^u 
whicb  he  had  been  committed  for  alleged  vii>- 
lailon  of  the  statute  against  pool  selling.  A 
titioner  ditdtarged. 
Tbe  facia  are  staled  in  tbe  (^>iBiiw. 


Ex  FftBTM  LaCT. 


Meuert.  B.  Walton  Hoore  and  Saansl 
1.  Brent,  Tor  peiltioner. 

Tbeact  n(  tbenDcriil  assembly  of  TlrginU 
I  in  TJolation  of  Vo.  Coast,  art.  6,  g  IB,  wbich 
leclares  tDat  "no  law  sball  embrace  moie  tbao 
loe  object,  wbich  sball  be  expteseed  Id  lu 
ille," 

If  the  staiate  embracea  more  then  one  sub- 
ectit  is  void,  nbelber  or  not  tbe  Bub]<'ct  Is  ex- 
itessed  In  iu  tills.    Tbomp,  Corp.  t^^  607,  S08. 

AlIboQgb  a  alatule  maj  eipbrace  but  one 
ubjecc,  it  is  still  void  If  that  subject  be  not 
iipressed  in  its  litle. 

Andenonv.  Cum.  ISOratLSOS;  Orawfordw. 
9aAr«if,  20  Oratt.  311;  Henrioo  (hunty  Huven 
'.  McGruder,  81  Ta.  836;  Ftdelitv  Int.  T.  A 
I  D.  Co.  Y.  SlunandoaA  VaOty  R.  Oo.  66  Va. 
.;  P(»edt  T.  Bruntwiek  Covnty  Svpert.  88  Va. 
tl?;  LeteaOttt  v.  Uam.  69  Ya.  878:  IngUt  t. 
Uravi.  Bl  Va.  20»;  Com.  t.  Broun.  61  Va. 
'62,  28  L.  R.  A.  110;  Cahoon  t.  Iron  Qalt 
'Mud  A  I,  Oo.  (Va.)  28  S.  B.  767. 

Tbe  act  makes  It  uolantul  to  bet  or  wager 
>r  lo  forward  the  money,  iblog,  or  eonstdera- 
lon  to  be  bet  or  wagered,  upon  tbe  result  of 
rials  of  speed  takfoK  place  without  the  limiu 
if  the  commoDweahb.  The  title  eipreMes  the 
lurpose  or  tbe  object  lo  be  to  preveot  pool 
elling  upon  the  result  of  iHals  of  speed, 
'ool  selling,  which  is  tbe  object  expreaaed  In 
be  title.  Is  not  mentioned  in  tbe  body  ot  tbe 
tH,  At  moat  pool  aelliiig  la  one  particnlar 
:liid  of  beltlnfc,  and  there  are  nmoberleM 
node*  of  betting  that  do  not  resemble  it  In  any 
ray  and  muat  be  pointed  out  by  oUiw  Un- 
;uage. 

Oom.  T.  Arfv,  146  Haai.  208. 

Tbe  words  "aiid  ao  forth"  muat  be  oonflned 

0  pool  aellJDK,  and  could  not  embnuM  any 
Iher  mode  of  oetllng  or  wageriog, 

Cooley,  Cooat  LIm.  *SS;  tXAJtiU  t.  FUhkia 

1  B.  Pi.  Bond  Oo.  23  Barb'.  634;  R^eTKA  v. 
Itlry.  16  Mich.  370;  Maeherter  t.  Priet.  U 
nd  1S9;  St.  Louit  r.  Ti^ol.  43  Mo.  676;  UtaU 
laekett,  6  La.  Ann.  91;  Danof.  M.  0.  A& 
t.  R.  a?.  27  Atk.  566;  Uym  v.  Cunn,  4» 
kjnn.  78;  Smith  7.  Walker.  B8  Pa.  140, 

Peiitjoaer's  detention  is  uulawful  unlees  the 
>roces8,  i.  e.,  the  wariaut,  la  a  Justiflcatloa  of 
be  oftlcer. 

4  Bacon,  Abr.  Babtai  Corpw. 

If  It  appear  by  the  return  of  the  writ  that 
be  party  be  wron^tull^  committed,  or  by  one 
hat  bath  not  Junsdiclion,  or  for  a  cause  for 
rbich  a  man  ought  not  to  be  Imprisoned,  be 
ball  be  dlscbarsed. 

En  porta  BtMin.  80  Va.  814. 

Me»tr$.  FrKDols  L.  Smith  and  Edmand 
Inrke,  also  for  petitioucr: 

In  such  an  act  tbe  title  wonid  not  diacloae 
be  object  ot  tbe  law,  but  wonId  be  a  cloak  un- 
er  which  there  would  be  concealed  and  hid- 
en  the  real  object  of  the  enactment. 

Com.  V,  Brotsii.  Bl  Va.  769,  38  L.  R.  A.  110. 

If  the  title  omits  all  reference  to  the  main 
Libject  of  tbe  bill.  It  caDQOt  give  validity  to  the 
LI liiect- mailer  thus  ignored. 

Sogen  v.  Mant^ativTan^  Imp.  Go.  109  Pa. 
09. 

The  title  and  tbe  body  of  tbe  ad  above 
uoted  have  no  relation  eilber  to  tbe  other. 

Stale  T.  SAau,  89  Hinn.  158;  StaU  t.  LottU. 
B  N.  J.  L.  4sa 
1  r^  B.  A. 


IncoQsislent  laws  passed  tbe  same  day  nul- 
lify each  other. 

Ktna  V.  Juttitu  of  XidiUtae,  %  Bam.  &  Ad. 
818. 

The  acta  are  InconAlent  because  chapter 
S39  purports  to  prohibit  the  forwarding  of 
mone^,  etc.,  to  be  bet  or  wagered  from  any 
place  in  tbe  commonwealth  to  unj  and  every 
lather  place,  whereas  chapter  64fi  restricts  the 
forwarding,  etc.,  of  money,  etc.,  to  be  bet  or 
wagered  to  definite  and  specified  localities,  to 
wit.  to  or  for  any  race  counse.     . 

^ale.  Atty.   0«n.  t.  Heidorn,  74  Ho.  410. 

Chapter  M5  roust  be  assumed  lo  bare  last 
receired  the  approval  of  ibe  executive  because 
of  lis  position  In  the  public  acts  of  assembly.  It 
appearing,  in  Ibeorderof  priority,  six cbapteia 
subsequent  to  tbe  other  act  and  is  therefore  the  . 
flual  eipresslon  of  tbe  legislative  will.  It  re- 
peals chapter  689  ttylmpllcaiion. 

Uaittd  State*  t.  Tynen.  76  U.  B.  11  WaU. 
li.  ed.  164;  Pot  v.  Com.  IB  Gratt  1 


Congress  aball  have  power  to  regulate  com- 
merce with  foreign  nations  and  among  the 
several  states  and  with  the  Indian  tribea. 

Art.  l,gS,sabaec.  8. 

Tbe  act  of  betting  ac  making  wagera  on 
trials  of  speed  of  horsea  la  not  prohibited  by 
the  laws  ot  West  Virginia,  and  tbe  lawaof  this 
atate  can  have  no  extraterritorial  operation  ia 
IIm  absence  of  ezpreaa  compatit  between  It  and 
other  slates. 

Htndriek*  v.  Com.  7B  Va.  684. 

A  statute  of  this  state  punishing  betting  oa 
horse  races  did  not  applv  to  a  case  where  the 
wager  was  made  by  telegraphic  commuuica- 
tloD  between  a  penon  In  ibis  state  offering  lo 
make  tbe  wager  and  it*  acceptance  by  a  per- 
son in  another  state. 

iMcaVttt  V.  Oom.  89  Va.  876. 

Tbe  actoftransmlitlag  or  forwarding  mftney 
from  mte  state  to  anolber  state,  to  be  there  em- 
ployed or  naed  In  a  manner  lawful  by  the  lawa 
of  tbe  latter  slate,  la  interatate  commerce  and 
cannot  be  regulated,  restricted,  or  iohiblled  by 
the  laws  of  any  stale. 

JVorfeU  <e  W.  R.  Co.  v.  Com.  88  Va.  66. 18 
L.  R.  A.  107. 

Sunday  laws  which  attempt  lo  interfere  with 
a  company  transacting  Interstate  busbess  on 
that  day  are  void. 

Adam*  Bep.  Oo.  v.  Board  <tf  Poliea.  66  How. 
Pr.  73;  Oorey  v.  Long.  19  Abb.  Pt.  N.  S.  489. 

A  siatoie  of  the  state  of  Iowa  maklnr  it  a 
criminal  offense  to  import  malt  or  aplrltuona 
liquors  into  that  state  was  unconstltotional  and 
void. 

Almy  V.  Oalifontia,  6S  U.  S.  34  How.  166. 
16  L.  ed.  644;  Bowman  v.  Ohieago  AN.W.  B. 
Co.  12S  IT.  a  46-';.  81 L.  ed.  700. 1  Inters.  Com. 
Rep.  833;  Leity  v.  Bardin.  186  U.  &  100,  84 
L.  ed.  136,  8  Inteta.  Com,  Rep.  86;  Be  Bahrer, 
140  U.  a.  S5S,  86  L.  ed.  676. 

A  statute  passed  in  the  exercise  of  tbe  police 
power  of  a  state  prohibiting  transportation  ol 
game  killed  In  the  state  to  another  state  wu 
unconstitutional  because  an  uawarranied  In- 
ter Ference  with  commerce. 

8faU  ▼,  3avTtd«Ti,  IS  Eao.  127. 27  Am.  Rep, 
96. 

The  slate  waa  even  powerleat  to  tax  the  le)* 
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graptilo  mcMage  wblch  petitloDer  ^ 


Wtiterti  U.  Tdeg.  Co.  r.  Taxat,  lOB  U.  B.  460, 
98  Led.  1069. 

The  set  under  Aitcatmloa  la  in  conflict  with 
U.  8.  Conet.  14tb  Ameod.  $  1. 

Be  Ctmtert,  187  U.  B.  «S1,  84  L.  ed.  799; 
Moore  t.  Mimvri.  109  U.  B.  678,  40  L.  ed. 
801;  Baker  y.  Portland,  5  Sany.  566;  As 
Airrott,  a  Sany.  B4fli  Ah  Sow  t.  JTvnan,  S 
Sany.  S93;  Stofe  t.  Ft^i^m*.  83  B.  C.  tS8; 
i^!07i!«  T.  Qilbon,  109  N.  Y.  389. 

Mr.  R.  Taylor  Scott,  Attorney  Oeneral, 

Keith.  P.,  deHrcted  the  optotoo  of  the 

Thh  1*  a  pelitloD  for  a  writ  of  habeas  corpna, 
addreaaed  to  thta  conrt  by  Rtchard  H.  Lacy, 
who  allegea  tbat  he  la  detuned  wtcbout  lawful 


Jailer  of  the  county  of  Alexandria. 

It  teems  that  he  was  committed  to  the  caa- 
tody  of  a  aherlfl  by  »frtue  of  a  warrant,  daled 
the  8lBt  day  of  Harcb.  1896,  charged  with 
Tiolatiog  an  act  of  the  leKialature,  approved 
Febiuaiy  29.  1896,  which  declarea  it  to  be 
"unlawful  for  any  peraon  or  peraona,  or 
awoclatioa  of  persona,  corporation,  or  corpora- 
tioat,  by  any  ways,  meana,  or  devices,  to  make 
•oy  bet  or  water,  or  receive  or  record  or  regis- 
ter,  or  forward  or  purport  or  pretend  to  for- 
ward, any  money,  thing,  or  consideration  of 
value  to  be  bet  oi  wageied  upon  the  result  of 
any  trial  of  speed  or  power  of  endurance  or 
skUl  of  animala  or  beasu  which  isto  take  place 
beyond  the  limlta  of  this  commonwealth,  or  by 
any  waya,  means,  or  devices  to  aid,  assist,  or 
abet  in  the  making  of  any  bet  or  wager,  or  the 
receiving,  recotding,  or  regiateringior  forward- 
ing, or  puritortlug,  or  pretending  to  forward 
any  money,  thing,  or  coosideration  of  value  to 
be  bet  or  wagered  upon  the  result  of  any  trial 
of  speed  or  power  of  endurance  or  skill  of  ani 
mala  or  beaats  wblch  is  lo  take  place  tjejond 
the  limits  of  this  commonwealth,  or  to  aid  or 
assist  or  abet  in  any  way  or  in  any  manner  in 
any  of  the  acta  forbidden  fay  this  act. 

"That  any  perEon  or  persons  or  association 
of  persons  or  corporation  or  corporattona  vio- 
latlug  the  ptovisiooB  of  this  act  aball  be  fined 
not  less  than  $200  nor  more  than  $500,  and  be 
inipriaoned  not  lesB  than  tbirty,  nor  more  than 
ninety,  days." 

Tbe  warrant  of  arrest  doea  not  charge  the 
defendant  with  having  done  any  of  tbe  spedflc 
acta  which  tbe  statute  jost  qnoted  makea  un- 
lawful, but  aveta  in  general  terms  tbat  the 
defendant  with  others  named  in  (he  said  war- 
rant, was  guilty  of  each  and  all  of  the  acts  for- 
bidden therein,  and  the  commitment  com- 
mands tbe  aberiff  to  deliver  Ricbard  M,  Lacv 
to  the  cuitody  of  tbe  Jailer  of  the  county  o't 
AlezaQdrla,  lo  answer  an  indictment  for  the 
offense  thns  described  at  the  September  term 
of  tbe  county  court  of  Alexandria. 

Tbe  petitioner  claims  tbat  this  atatnte  Is  re- 
pugnant to  art.  G,  g  10  of  the  Constitution  of 
Virginia:  that  it  is  repugnant  to  art.  1,  §  8,  cl. 
8,  of  tbe  Conatilutlon  of  tbe  United  Biatea; 
that  it  is  inoperative  because  two  lawa  received 
the  signature  of  tbe  governor  upon  the  same 
31  L.K.  A. 
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day,  wUdi  are  inconristeot  tbe  o 
other,  and  aa  there  la  no  meaiw  of 
which  of  the  two  Is  tbe  last  ex[neasIon  of  tb 
l^^sUve  WilL  (hat  neither  can  tw  openHn. 
the  one  repealing  the  other  bj  Deccsearj  im 
plication;  that  the  warrant  in  Ibte  ca»e  b  vnii 
oetsuse  it  ia  vsgoe  and  Indeflolte,  «»d  doesaa 
with  sulBoient  certainty  redte  (IteoffenK  wko 
which  the  pedttonerla  charged,  es  required  ^ 
$  89H  of  ^e  Code;  and,  finally,  tbet  theea» 
mitment  is  a  ntiUity,  becaoae  t^  §  4106  of  ik 
Code,  aa  amended  by  acts  of  the  general  aan- 
biy  of  Virginia,  approved  Harcb  n.  18M.  i: 
was  the  dnty  of  -the  Jualice  to  try  the  prisoea 
for  the  offense  with  wblch  be  was  dbarfed,» 
Btead  of  committing  him  tor  trial  by  tbecooalj 

The  office  of  the  writ  of  habeas  corpoa  it  M 
to  determine  the  guilt  or  innocence  of  tbe  pm- 
oner.  The  only  lime  wblch  U  preaenu  ii 
whether  or  not  the  prisoner  isreatrauiedot  hb 
liberty  by  doe  process  of  law. 

A  person  held  under  proper  {WOceaa  to  n 
Bwer  for  an  oflente  created  by  a  st&tnle  enacUd 
within  the  constitutional  power  of  tbe  Imb 
ture  cannot  be  discharged  npOD  a  writ  of 
habeas  corpus,  however  clear  his  iDDOceoct 
may  be,  but  must  abide  bit  trial  in  tbe  modi 
prescribed  by  law. 

Is  the  statute  under  consideratfoa  repogniu 
to  tbe  Constitution  of  tbe  atateT  Artick  S, 
g  15,  of  the  Conslitatlou  declares  "that  no  kv 
shall  embrace  more  than  one  obletn,  wtaid 
shall  be  expressed  In  its  title."     Tbis  secika 


of  deceptive  titles  as  a  cover  for  v 
leglalation;  to  prevent  bringing  toftether  in  oh 
bill  tublects  diverse  and  dlastmllar  in  Ibeir  n^ 
ture  and  having  no  necessary  connection  witli 
each  other,  ana  to.avoid  surprise  in  mattenof 
which  the  title  gave  no  inlimatioa.  See  Ct*. 
V.  Brwm,  91  Ta.  763,  28  L-  R.  A.  110;  Ingim 
V.  Strata,  91  Va.  209. 

Tbe  title  of  the  act  in  question  is  aa  fbBoin; 
"An  Act  to  Prevent  Pool  Selling,  and  so  featk. 
upon  the  Results  of  Any  Trials  of  Speed  of 
Any  Animals  or  Beaata  Taking  Place  withoal 
the  Limits  of  the  Com m(»i wealth." 

A  pool  is  defined  by  tbe  Century  Dlctkwaiy 
lo  be  any  hoiae  radog,  ball  games,  etc.,  "tlR 
oombination  of  a  number  of  persona,  etch 
slakiog  a  sum  of  money  on  the  aocces  of  a 
horse  in  a  race,  the  contestant  in  a  game,  etc. 
tbe  money  to  be  divided  among  tbe  eucceastol 
betters.according  to  theamount  pat  In  byew±.' 
It  is  therefore  one  of  the  fonna  of  making  bra 
or  wagers  upon  horse  races,  while  tbe  atatate 
makes  "unlawful  a  bet  or  wager  by  any  way*, 
means  or  devices,  or  the  receiving,  or  recorduig 
or  registering,  or  forwarding,  or  porportiDg,  or 
pretending  to  forward, any  money, Uiing,or coo 
slderatioo  of  value  to  be  bet  or  wagered  apon  the 
result  of  any  Irial  of  speed  or  power  of  endur- 
ance or  skill  of  animals  or  beasts  wblch  is  to  taic 
place  beyond  the  llmita  of  the  common  wealth.' 
Without  quoting  further  from  tb«  act,  whkb 
Is  set  out  In  full  In  tbe  warrant.  It  raS- 
ciently  appeara  that  it  Is  far  broader  and  dok 
comprehensive  than  its  title.  Iimay  bestid 
to  embrace  the  genus,  while  tbe  title  ouly  aeu 
out  a  particular  apedea.  Tbe  act  makes  an- 
lawful  almost  every  coooetvaUe  toim  of  mak 
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tag  beU  I  „ 
speed  of  boTsea,  wblle  the  title  only  mentloiis 
the  particular  form  ot  wager  <xc  bet  known  ■• 
a  "poor  or  "pool  aelHng, 

Cool^,  in  his  work  on  Conatltatlonat  Um- 
Itaiinna,  speakingof  the  effect  of  nicb  a  consti- 
tntlonal  provision  aa  that  under  consideratton, 
where  tm  act  la  broader  than  the  title,  nji: 
''In  Buch  a  caae  It  maj  happen  that  one  part  ot 
it  can  stand,  becauae  tadlcated  bj  iho  title; 
while  as  to  the  objecis  not  tadlcatedby  the  (tUe, 
it  must  fall." 

We  do  not  contlder  the  act  aa  obno^tii  to 
that  part  of  the  clauM  of  tbe  ConatlialloD  just 
qnoted,  which  aajs  that  "no  law  shall  em- 
brace more  than  one  object"  The  object  of 
this  law  Is  the  suppruiion  of  gambling,  or  that 
form  of  gambling  where  the  bet  or  wager  la 
made  upon  the  speed  or  endurance  or  akill  of 
animals  or  beaata,  (ot  aa  was  Mid  In  [ngkt  r. 
Slrajtt,  Mpra,  "if  the  subjects  embraced  by 
the  act,  but  not  specified  in  thetltle,  have  con- 
duit; or  natural  connection  with  Uie  subject 
iiatea  In  the  title,  or  are  cognate  ot  germane 
thereto,  the  Teq:ili«meDt  of  tbe  Constitution 
...  is  salisfled."  Were  tbe  titie  sufB- 
dentlr  broad  to  cover  the  objects  declared  in 
tbe  bill,  there  would  be.  In  onr  judgment,  no 
repugnancy  to  the  constitutional  provleloD  in 
question,  because  alt  tbe  provisions  of  tbe  act 
may  falrlv  be  regarded  as  In  fnrtberance  of  a 
single  object,  "the  suppregslon  of  gambling." 
The  Constitution,  moreover,  ts  to  beconslrued 
so  aa  to  uphold  the  law  It  practicable.  All  that 
ia  requited  by  the  constitutional  provision  is 
that  the  sublecls  embraced  in  the  statute,  but 
not  spectfleu  in  the  title,  shall  be  congruous, 
and  fasve  natural  eonneclion  with,  or  be  ger- 
mane to,  the  subject  expressed  in  the  title. 
(hm.  V.  Brown,  tupra. 

There  is  no  such  Ineongmlty  of  obJecK  and 
purposes  in  tbe  statute  as  to  render  It  obnoxious 
to  the  clauBe  under  consideration.  The  act, 
however,  b  far  broader  than  the  liUe,  and  can 
therefore  only  be  operative  aa  to  thai  part  of  it 
which  Is  indicated  by  Its  title.  In  other 
words,  the  only  offense  which  can  be  pnntsbed 

STlnueof  this  statute  is  the  particuiar  torm 
making  a  bet  or  wager  known  ••  "pool 

It  is  claimed  upon  behalf  of  tbe  common- 
wealth that  the  defect  ts  cored  by  the  use  ot 
tbe  words,  "and  so  forth,"  but  in  tbU  view  we 
cannot  concur.  The  provtsion  of  the  Cotistl- 
tution  fs  mandatory.  We  think  It  Is  a  wise 
and  salutary  provision, but  whether  it  be  or  not, 
it  is  tbe  law  of  tbe  land,  and  muat  be  obeyed. 
To  hold  that  the  legislature  could,  by  the  use 
of  such  a  phraae  aa  "and  so  forth,"  supply  an 
omiasion  and  cure  an  olberwlae  defective  title, 
would  be  to  friticrswaytheconslilutlooal  pro- 
vision, aud  render  it  Illiisive  and  nugatory. 
See  Conley  on  CooBtltultonal  Llmilallona,  6tb 
ed,  p,  174,  These  words  express  nothing  and 
•mount  lo  nothing  aa  a  comptiaoce  with  this 


be  brought  In  witb  tbefr  aid.  Fii/JnH  v.  FiA 
Ida  a  Ji.  PI.  Rood  Co.  22  Barb.  684;  JMtuloa 
T.  Spieer.  107  N.  T.  IBS. 

We  are  of  opinion,  therefore,  that  while  the 
body  of  the  act  ts  broader  than  its  title,  and 
81  L.B.  A. 


tbe  title  is  not  aided  by  the  introduction  of  the 

Ehraae  faai  discuased,  the  statute  is  not  wholly 
loperatlve  (or  repugnancy  to  the  ConsUtutioD 
of  the  state,  but  is  a  valid  law  so  far  aa  itmakea 
pool  selling  an  offense,  and  prescrflxa  the 
punishment  for  it. 

I  will  now  proceed  to  coorider  the  alleged 
repugnancy  of  the  act  in  Question  lo  art.  1, 
ct.  8,  ^  8,  of  the  Constitution  of  the  United 
Statea,  which  declares  that  Congressshall  have 
powei  to  regulate  commerce  with  foreign  na- 
tions and  among  the  aeveral  atates  and  with 
the  Indian  tribea.  In  dlacosiinff  tb^  branch 
of  the  case,  I  shall  treat  Hie  snbfect  as  though 
the  pilsoner  were  charged  specincallj  with  the 
offense  of  selling  In  Tl winta  ft  pool  upon  a  trial 
of  speed  of  horaea  to  t^  place  to  Bt.  Loois, 
as  be  aa>  Tmder  the  statute  be  found  guilty  of 

It  ia  conceded  that  the  power  thna  conferred 
Is,  wbeo  eurdsed  by  Congress,  excloalTe  In 
its  operation.  It  ts  conceded  that  tbe  absten- 
tion on  the  part  of  Congress  from  passing  Uwa 
in  tbe  exercise  ot  its  power  to  regulate  com- 
merce  ts  equivalent  to  an  expressloa  o(  lU  will 
that  in  thoeerespectsta  wbicn  It  can  be  reached 
and  controlled  by  regnlations  of  a  general  char- 
actettt  sball  remain  free.  On  tlie  other  hand, 
tbeie  to  a  reserve  of  power  and  duty  lo  the 
states,  tbe  doe  exercise  of  which  Is  essential  to 
the  nuiutenance  of  order,  the  preservation  of 
health,  and  the  promotion  of  good  morals;  in 
fact,  almost  the  whole  of  tbe  great  body  of 
municipal  law  which  eatablishes  and  eoforcefl 
the  duties  of  citizens  to  eacb  other  is  embraced 
within  and  known  as  tbe  police  power.  In  it 
is  lo  be  tonnd,  says  Blackatone  (4  ConL  103), 
the  "due  regulation  and  domestic  order  of  the 
kingdom  whereby  tbe  inhabitants  o(  a  state, 
like  memben  ot  a  well-governed  family,  an 
bound  to  conform  their  general  behavior  to  the 
rules  ot  proprietv,  good  neighborhood,  and 
good  morals,  and  to  be  decent,  industrious, 
and  Inoffensive  in  their  respective  slatlona." 
Tbe  profesaed  object  of  all  government  is  to 
promote  the  general  welfare,  and  it  cannot  be 
denied  that  the  subjecle  enumerated  in  the 
above  extracts  are  of  prime  importance,  not 
only  to  the  welfare  and  happiness  of  men,  but 
are  essential  to  their  very  existence  in  a  state 
ot  civilized  sodMy. 

The  object  of  the  law  is  the  suppression  of 
gambling  In  lis  moat  attmctive,  seductive,  and 
therefore  the  most  daogerous  ot  Its  many 
forma.  That  gaming  is  a  vice  which  it  ts  the 
right  and  duty  of  a  sMtetA  forbid  under  severe 
penalties  is  recognised,  I  think,  by  tbe  Codeeof 
every  state  in  the  Union,  it  not,  indeed,  bj 
those  of  all  dvillted  communities. 

"The  light  to  legislate  upon  the  subject  of 
intoxicating  liquors  is  acknowledged  by  every 
one,  and  is  founded  upon  tbe  fact  tbat  their 
use  in  eiceatlvequenlitiefl  leads,  in  large  masses 
of  cases,  to  crime,  poverty  and  enormous  auf- 
tering.  and  bean  most  harmfully  upon  thesum 
of  the  happiness  of  the  human  race.  Bcin  re- 
gard to  lotteries  In  general.  A  wldespKad 
custom  of  indulgence  In  thepurehaseof  ttcketi 
leads,  amooK  the  poorer  classes  certainly,  and 
also  among  others,  lo  halrits  of  recklessness, 
waste,  and  Idleness;  it  cultivates  a  gambling 
spirit,  and  tends  to  a  haired  of  honeat  labor. 
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and  to  a  dwlre  to  obuia  rlcfaea  or  mooe;  wjlb- 
out  the  necessary  expeDdituie  of  lodustrlous 
energy."    Ptoplt  v.  QUiton.  109  N.  Y.  4D1. 

The  act  En  que«iion  nouJd  seem,  then,  to  be 
In  tbe  perfonnsnce  of  (he  obligation  wbich 
resU  upon  tbe  general  asscmblv  ofVlrglnia  to 
pass  laws  to  auppreu  a  recoifnlEed  vioe.  There 
fa  no  queslion  Ibal  the  police  power  must  be 
exercised  In  suboidinaiion  to  tbe  Constituilon 
of  the  state,  and  a  fortiori  tbat  it  must  doi  be 
In  contrH^entlon  of  the  CodbIHuIIoq  of  the 
United  States.  Now.  as  the  proper  discharge 
of  (he  fuociioDS  and  dulles  entrusled  to  the 
national  aod  stale  gOTeraments  is  neceMiry  to 
tbe  highest  effldenc;  of  both ,  it  foUons  tbat  In 
tbedevelopmeatandgroivebof  tbe  moijatfrnB 
tlius  blended  aod  interwoven  and  operating 
directly,  each  by  Ita  own  force,  upon  tbe  same 
individnala,  wisdom  and  prudence  must  pre- 
Tall  in  otder  that  the  happiest  and  heat  results 
may  be  achlered. 

In  tbe  case  before  us  there  would  seem  to  be 
no  reason  why  any  anlagontsm  or  conflict 
■boDidKnilttrDin  the  exercise  within  iheirap 
pointed  Umliaof  thepoweron  the  part  of  Con- 
gRM  to  legolate  commerce  amone  the  stales 
and  tbe  duty  of  the  Hate  to  suppress  a  recog- 
nized ofteose  against  good  morals.  There  can 
be  none  unleaa  the  transmission  of  money  or 
other  thlnft  of  ralue  to  be  bet  on  a  race  to  talie 
place  beyond  the  llmlta  of  the  state  be  a  aub- 
lect  of  commeiGB  wblcb  1>  entitled  to  shdter 
Itwlf  tiikder  the  sda  of  the  Oonstltntion  of  tbe 
United  State*,  and  lo  in*oke  for  )ta  protection 
Om  power  to  regulate  commerce  with  which 
Cttogrese  was  clothed  to  the  end  tbat  le^timate 
intercourse  between  tbe  statea  might  foierer 
remain  free  and  anfettered. 

In  QAeiu  v.  Virginia  (a  caae,  by  the  way.  In 
which  a  lottery  eatablUbed  by  the  Congress  of 
the  United  States  sought  to  set  at  naught  a  law 
of  tbe  aUte of  Virginia,  which  forbade  theaale 
of  lottery  tickets  within  her  bordeta).  It  was 
■aid  by  Chief  Justice  Uarshall:  "To  Interfere 
with  tbe  penal  laws  of  a  siaie,  where  tbey  are 
not  levelled  against  tbe  legitimate  powers  of 
tbe  Union,  but  have  for  their  sole  object  the 
Internal  government  of  the  country,  is  a  very 
serious  measure,  wbich  Congress  cannot  tie 
supposed  to  adopt  lightly  or  luconslderaicly . 
The  motives  for  li  must  be  serious  and 
weighty.  It  would  be  taken  deliberately  and 
the  iDtenlloo  would  be  clearly  and  uoequlvo- 
callyeipiessed."  1»  U.  8.8  Wheat  44a,  0  L. 
ed.800. 

The  same  spirit  happily  still  animates  the 
Supreme  Court  of  the  Unlied  Btatei.  It  fully 
recognizes  the  difficulty  often  limes  presented 
of  securing  harmonious  operation  to  tbe  Just 
and  necessary  powers  of  the  Federal  and  state 
fpivemnent,  and  with  none  of  tbe  provisions 
of  the  Federal  Constitution  is  there  more  fro 
qaeot  opporiunlty  for  interference  and  conflict 
loan  under  the  commerce  clause  of  the  one 
and  the  police  power  of  the  other.  Tbe  great 
truth  must  be  recogniied  that  the  government 
of  onr  people  in  its  entirety  codsIsI*  of  an  "in' 
dissoluble  union  of  indestrucilble  nates,"  and 
that  as  a  conseqoeDCe  It  Is  as  much  the  duty  of 
every  department  of  tbe  government  of  tbe 
United  Statea  to  preserve  in  ibelr  full  and  un- 
impaired vigor  tboee  powera  wbich.  Id  the 
dIstributlOQ  of  governmental  fanctions,  were 
SI  L.R.  A. 


reserved  to  tbe  states  as  lo  cberisb  nod  foster 
the  ^owtb  and  expansion  to  their  oondltions 
of  hfgbeac  useful nesa  those  functioaaanddutks 
whico  were  conQded  lo  tbe  Federal  goven- 
ment.  Though  the  power  ol  Congrenls  hdd 
to  be  exclusive  in  lis  nature,  and  to  emfaiMa 
DOt  only  tbe  subjects  of  oomnMroe,  bo 
ail  tbe  ageucles  and  Instru  men  tali  tiea  b* 
which  that  commerce  is  to  be  canried  od, 
we  fled  the  supreme  court  rvadily  (joo- 
ceding  In  a  number  of  inslances,  the  fn> 
exercise  of  tbe  police  power  of  tbe  aimte, 
though  incideDtally  It  might  have  the  effect  of 
lutenerfng  wilb,  or  to  some  extent  regulatiii^ 
iotenlate  commerce.  For  instances  of  tlus 
sort  see  cases  died  in  Bit/rtn^nd  A  A.  R.  Co.  *. 
R.  A.  Patterton  TtAatieo  Co.  [Ta.)  24  8.  K.  281. 
decided  at  this  term,  and  Oam~  v.  Mjfen  (Ta.) 
nntt,  879,  at  tbe  January  term  of  tbis  court 
In  tbe  latter  caae.  it  la  said  that  "tbe  right  of 
tbestale  to  Impose  sllcecae  tax  upon  peffdlcn, 
where  It  operaiea  uniformly  upon  all  ciltaen^ 
and  does  not  discriminate  tn  favor  of  rttif— 
of  VirgiDla  aa  against  dtliens  of  otb^  staler 
or  where  tliie  tax  imposed  la  In  tbe  csercise  of 
the  police  power,  and  Is  not  a  r^nlaUoa  of 
commerce  under  coverof  that  power,  alibon^ 
loddentalty  it  may  have  tbat  effect,  bM  been 
uniformly  maintained;  butwhereaojlaJiiriciH 
discrimination  Is  discovered  In  fawr  of  tbe 
resident  as  against  tbe  nonieddoit,  or  wiih  n- 
spect  to  the  sales  of  articles  msnofauiiued  ia 
tbis  state  over  similar  articles  manDtactnred 
abroad,  tbe  Bta>e  laws  are  declared  to  ba  void, 
as  repugnant  to  tbe  ConaUtotion  of  tbe  Unittd 
States.**^ 

Since  that  case  was  decided  I  have  ftmhcf 
Investigated  tbe  authorities  on  the  sabject,  and 
I  am  Miengtbened  in  the  cooviclioo  tbat  do 
decisirai  of  tbe  Supreme  Court  of  tbe  United 
Statea  can  be  found  boldiog  a  stale  law  iBvaUd 
as  being  repnenant  lo  tbe  oommetce  claaae  of 
the  Constituiion  which  was  enacted  In  tbe 
bona  flde  enrdse  of  the  police  power  of  the 
state  tor  the  suppression  of  a  recognized  vice, 
or  to  prevent  the  sale  of  adulterated  food,  or 
the  manufacture  of  food  from  impure  mate- 
rials,  or  to  prevent  ibeapresdoF  diseaaeamoag 
men  or  beasts.  Under  cover  of  tbe  poUoe 
power,  efforts  are  coDslantly  being  made  ta 
promola  some  uolawful  purpoae,  as  In  PeafU 
V.  QHUon,  109  N.  T.  408,  where  a  law  was 
held  unconstiintional  which,  under  tbe  police 
power,  uedcrtook  to  forbid  what  was  held  to 
be  an  Innocent  act,  and  one  which  the  legisla- 
ture could  not  make  criminal.  Tbe  Hupreme 
court  has  held  state  lawa  to  be  void  wbicb  im- 
pose tonnage  duties — IjimanB.8.  £b.T.7Vubr, 
94  U.  a.  238.  34  L.  ed.  118— and  taiea  od  im- 
ports as  in  Almy  *.  Caiiforaia,  Qfi  U.  Sl  S4 
How.  109.  IS  L.  ed.  A44,  and  Inapectlon  lawa 
diicrimlnalinft  in  favor  of  the  diizens  of  tbe 
state  as  agsinsl  cllizena  of  other  states,  YmgU 
V.  Wright.  141  D.  B.  68,85  L.  ed.6S8.  or  wbicA 
in  some  of  a  great  variety  of  modea  endeav- 
ored to  give  to  lis  own  dliiens,  or  to  its  owa 
products,  an  advantage  over  the  dtixens  er 
products  of  other  states;  and  In  some  Jnstsnrfi 
to  favcr  one  Industry  enraged  in  by  its  owa 
citizens  over  an  innorenl  oni  less  favored  ee- 
cupaiion.  An  example  of  tbe  latter  Is  to  be 
found  in  tbe  oue  of  itepb  v.  Mart,  M  N.  T. 
077,  52  Am.  Sep.  84    Hot  anfreqaeolly  ll 
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lappens  ibat  tfae  police  power  is  rerarted  to 
nerely  for  piirpnMS  of  revenae.  In  tbrae  and 
ike  cases,  which  mifthl  be  ftreatly  mulllplied, 
be  courts  liaie  beld  that  tbej  did  Dot  come 
iroperly  wilbin  its  domalD. 

Wliilc  a  slate  law  which  operates  aa  a  regU' 
atiOD  of  interstate  commerce,  or  wblcb  affecti 
t  except  Incidenlallj.  coald  not  be  upheld 
ler  the  police  power  of  ibe  atate,  while  law* 
ireteodiny  or  purporting  to  be  in  the  exercise 
>f  Ibe  police  power,  but  wbicb  are  but  derlces 
ind  Bcbemea  uoder  oovei  of  that  power  (o  ac- 
complish some  purpose  forbidden  to  tbe  state 
ire  void,  yet  state  laws  passed  wltb  tbe  boneit 
nirpose  of  promoting  tbe  health,  Uie  moral!, 
>r  tbe  wellbeing  of  its  citizeos.  an  valid. 

Coutracts  are  peculiarly  under  Ibe  protection 
if  tbe  Constitutioo  of  the  Dulted  Stales,  which 
leclares  thai  no  slate  shall  paaa  a  law  Impsir- 
ng  their  obligation;  and  vet  it  U  not  pretended 
bat  a  stale  may  not  pronlbit  tbe  enforcement 
>f  contract!  resting  upon  a  vlcCoiu  or  immonil 
x)Dvid  ere  lion,  the  enforcement  of  which  would 
tave  a  Ticlooa  and  immoral  biHuence.  Elo,  too, 
■eibintc  IbatlocallloIoactiTilytbeiDbibliion 
tpon  the  BtalM  to  Interfere  with  inieralate 
nmmerce  Implied  from  the  grant  to  GongreM 
if  tbe  ezcluslre  power  to  regulate  It,  ttie  flnt 
Mng  to  be  shown  iaioineMibjectof  commerGe 
vhich  oommenda  iltelf  ai  at  leMt  not  inluriona 
o  health  or  morala.  In  no  case  can  tiie  Just 
ind  proper  exercise  of  the  police  power  of  the 
late,  acting  with  the  honest  purpose  to  protect 
be  bealtb  and  morals  of  a  commantty.  eon- 
llcl  with  tbe  proper  exercise  of  the  power  in 
3oagreaa  to  regulate  commerM,  anka*  Ibe 
Deans  of  dineminatlng  disease  and  encoting- 
ns'  vice  are  proper  nibjects  of  commerce; 

It  is  insisted,  nore,  bowever,  that  Inasmuch 
la  the  offense  consists  In  forwardioga  sum  of 
money  by  lelegrapfa '  lo  Wheeliog,  W.  Ta.,  w 
le  wagered  on  a  trial  of  speed  of  horses  to 
ake  place  In  St.  Louis,  Ho.,  it  not  being  un< 
awful,  as  it  Is  claimed,  to  make  such  a  wager 
o  West  Virginia,  the  act  making  it  crimiosl 
a  Toid.  not  only  ai  being  repugnant  to  tbe 
MHnmerce  clause  of  the  Constitution,  but  as 
in  attempt  to  punish  tbe  doing  in  West  Ylr- 
(inia  of  an  act  lawful  in  tbst  state. 

We  baxe  aald  enougii  to  ^ow  that  there  ti, 
o  oar  opinion,  no  repugnancy  In  tbe  statute  to 
iie  commerce  clause  of  ibe  Coostliuiioo. 
CTpon  the  otber  point,  we  might  content  our- 
leWes  with  observing,  that,  as  we  are  not  Iry- 
ng  the  issue  of  guilty  or  not  guilty,  but  only 
whether  there  is  lawful  csnse  for  the  detention 
)[  petitioner  disclosed  by  tbe  warrant  and  com- 
nitment,  the  effect  of  the  proof  of  the  law  of 
(Vest  Vireinia,  as  of  ail  other  f»cts.  must  be 
DOstponeif  till  tbe  trial,  but  as  an  expression 
)f  opinion  has  been  sought,  and  there  can  be 
10  Impropriety  in  giving  It,  we  ate  willing  to 
;o  somewhat  into  this  branch  of  the  anbjecl 

We  do  not  perceive  that  the  fact  that  tbe 
-ace  upon  which  the  wsgcr  fa  to  be  made  is  to 
X  run  in  JUissouri,  and  ihat  tbe  money  Is  to 
%  placed  in  West  Virginia  at  all  affecis  the 
lucttioD.  It  remains  that  by  the  siatnte  tbe 
let  is  made  unlawful  bero,  and  may  be  pun- 
ished untesa  it  be  imder  tbe  protection  ot^  tbe 
Constitution  of  tbe  United  Btatea.  With  the 
:awg  of  our  sister  slates  we  have  no  concern, 
il  L.  R  A. 


except  In  so  far  as  they  appear  in  this  record, 
and  they  are  not  tbe  proper  subject  of  anl- 
ma'lverBloo  or  criticism.  If  West  Virginia  ha* 
DOi  le^islsled  arainst  this  form  of  ftamblinz,  it 
is  no  concern  of  ours.  Tt'gmla  baa  a  right  to 
repress  and  punish  that  whfch  by  the  common 
consent  of  maokind  is  a  vice,  witboat  regard 
to  the  laws  of  other  states.  To  mske  a  bet  or 
wager  upon  a  race  to  take  place  in  Missouri  is 
as  itiiurlous  lo  good  morals  as  though  it  wet« 
to  take  place  within  our  own  borders;  nor  is 
the  quality  or  character  of  the  act  at  all 
affected  by  the  fact  that  a  slage  in  the  transac- 
tion takes  place  upon  the  neutral  ground  of 
West  Virginia,  Tbe  root  of  the  e-nl  U  here, 
and  here  Its  baneful  Influence  and  example  are 
felt.  Tbe  act  at  which  Ibe  punishment  is 
aimed  takes  place  in  Virginia,  and  over  It  and 
the  actors  in  it  Virginia  has  complete  Jurisdic- 
tion, unless,  as  has  been  so  often  said,  shelter 
and  protection  are  found  under  the  commerce 
clause  of  the  Constitution  of  the  Coiled  Btstea. 

AnoUiei  objection  taken  to  tbe  warrant  is 
that  It  is  too  vague  and  Indeflnile ;  that  it  is  the 
right  of  a  person  accused  of  crime  to  be  In- 
formed of  tbe  "cause  and  oalure  of  Uie  accu- 
sation against  him." 

Warrants  of  arrest  are  reqnlred  to  recite  Um 
offense  chBrK*d,  but  the  same  particularity  la 
not  expected  or  required  as  In  Indictments  or 
more  formal  pspers.  See  8  Rob.  Pr.,  old  ed. 
p,  10;  Biahop.  Crim.  Froc.  %  714. 

While  we  think  It  wanid  be  better  practice 
to  state  the  offense  more  specifically  than  baa 
been  done  here,  we  are  not  preptued  to  say 
ibat  we  would  on  that  account  alone  be  con- 
tent to  quash  the  proceedings  and  to  discharge 
tbepriaoner. 

Tbe  remaining  ground  of  objection,  bow- 
ever,  is  fatal  to  the  wsrrant  of  commitment 
nnder  which  the  prisoner  is  held.  By  S  4106 
of  the  Code,  as  amendid  bv  an  act  approved 
March  6,  1699,  iustices  of  the  peace  are  given 
"exclusive  oriftiual  Jurisdiction  of  all  misde- 
meanors occurring  within  their  Jurisdiction," 
sod  are  authorized  10  inflict  tbe  same  ponlsb- 
ments  theretofore  Imposed  by  county  and  cor- 
poration courts.  Bv  g  4107  an  unreMrlcted 
right  of  appeal  to  the  county  or  corporation 
court  is  secured  where  tbe  accused  can  demand 
s  July,  but  tbe  trial  and  Judgment  must  In  the 
Siat  Instance  be  before  tbe  Justice.  Tbe  effect 
of  tbla  Biatuie  is  to  take  away  from  county  and 
corporation  coarts  the  power  to  try  misde- 
meanors as  courts  of  oiiginal  Juriadiction.  It 
take*  away  their  power  to  try.  misdemeanors, 
even  In  those  cases  where  indictment!  or  infor- 
mations were  pending.  Bee  Dtilia  v.  LMard, 
Ol  Va.  718,  where  the  effect  of  a  similar  stat- 
ute is  fully  discussed  and  considered,  and  the 
authorities  bearing  upon  it  are  collated. 

For  the  foregoing  reasons,  we  are  of  opinion, 
first,  that  on  account  of  the  insuffldency  of  the 
title  of  the  act  under  consideration  pool  selling 
is  the  only  form  of  bet  or  wager  that  is  msde 

fiunlshabfe-,  secondly,  that  there  is  no  repeal  by 
mpllcaiJOD,  but  tbe  two  actsof  March  5, 1868, 
are  In  full  force  and  effect,  except  as  herein- 
before  Slated;  thirdly,  that  the  act  under  which 
tbe  warrant  in  this  case  was  issued  is  not  re- 
pugnant to  tbe  ConsiilDtlon  of  tbe  United 
2itates;  fourth  that  it  would  be  better  practlcv 
to  state  the  offense  with  more  precision  thali 
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Tntoniu  Scfrxuk  Coubt  or  Attkau. 


hu  bem  here  obieryed, — upecfalljr  In  view  ol 
tbe  tiet  tlut  JostlcM  are  DOW  clothed  with  ei- 
cliuiTe  orlglQai  jurltdictioQ  to  try  mlademMa- 
on,  and  tbe  wunnt  {ctra  to  tbe  accosed  the 
onl;  ]Dformailon  aa  to  the  natura  of  the  offense 
wiih  which  be  ii  charged;  aod,  laetlv,  that  tbe 
warrant  of  oommitiBeiit  under  wbicK  tbe  petl- 


court   of   original  jurladMton  H    to  I 


Tlu  prUontr  mtut  U  tKMiaegmt. 


COLORADO  SUPRBUX  COUBT. 


TotRQoe  WHITE,   KJ",   in  Err., 


1.   A  eaaal  wwd   tor  the  auvtac«  of 
WKtar  (or  hli«  )■  aSeoted  by  a  pabllo  tucere-* 
and  «ab]eot  to  lecWatiTe  leitiilatloD  bi  reapaot 
tbe  dlnrfbudon  of  tbe  water. 

a.  A  eontrftet  glwlnf  »  eonsnmov  i 
water  tlM  ricbt  to  dr»w  had  tak«  ft>M 
Ik  eanal  «I1  he  nar  1»  ontttled  to  on 
lender  vrfujtaoatot  tbe  amonnt due  tberatDr. 
It  the  owner  of  ttn  oanal  fall  or  refuM  to  oomplj 
with  the  mmtraot,  li  not  proteoted  agmlDM  lesla- 
lattve  toterferanoa  made  I17  a  mtaequeDt  statute 
problbltloreiieli  Beta  and TetnilatlnKtbedlMrllm* 


{Jamiarr  U,  im.) 

EBROR  to  the  Coart  of  Appeals  to  review  a 
judgment  reveralng  a  Judgment  of  tbe  Dis- 
trict Court  for  JeOersoD  Countj  In  favor  of 
defendant  Id  an  aotioD  brought  to  enjoin  de- 
fendant from  drawlDg  wat«r  from  an  irrigating 
ditch.    Afflntti. 


appears  from  tbe  andenled  allegattoDS  of  the 
complaint  Ibat  the  plaiBtlfl  ii «  corporation  ot- 
ganised  and  existlngundet  the  laws  of  the  sute 
of  Colorado  for  the  purpose  of  owning,  operat- 
ing, and  matntalolng  an  Irrigating  ditch,  to- 
gether with  leaerroirs.  elo,;  that  said  conipanj 
was  orgenlted  on  tbe  Sd  day  of  December, 
1886,  and  from  and  after  iU  organization  it  has 
diverted  a  large  amonnt  of  water  from  one  of 
the  public  Btreama  of  the  state  known  as  "Clear 
Creek."  This  water  has  been  principally  used 
\fj  farmers  for  sgricultnral  purpose*.  It  tidng 
the  ctisiom  ot  tbe  ditch  compuiy  10  carry 
water  for  hire  for  the  defendant  and  a  laive 
aambcr  of  agrlcnltaristt  along  tbe  line  of  the 
ditch.  Itl*all«ed  that  tbe  defendant  is  ea- 
tliled  to  iS  iMAea  of  water,  and  00  more. 
NotwUbstanding  aach  tact,  it  is  averred  that 
tbe  detendant  demanded  130  Inches  of  water. 


The  company,  averring  Itcinabililj  to  eoniply 
with  tbls  demand,  refused  to  supply  the  de- 
fendant with  the  same,  or  any  put  Itaereri  b 
exceai  of  46  inches.    Thereupon  tbe  d<  *     ' 


water  for  Lis  Individual  use  in  excessof  ibeti 
inches  which  be  waa  entitled  ta  It  Ii  fnrthc 
alleged  that  tbe  Ufcing  of  tbia  additional 
amount  of  water  was  at  the  expense  and  dam- 
age of  many  consumers  of  wsler  from  plain- 
tiffa  ditch.  It  ia  also  averred  that  tbe  jdainltS 
compeny  bad  In  its  employ  an  efflnent  and 
capaMe  superintendent,  whose  duty  it  was  to 
fix  and  adjust  tbe  various  boxes  thrm^  which 
waW  la  supplied  to  the  vsiiout  lands  reodring 
water  from  Uie  said  ditch;  that  this  mperiB- 
tendent,  in  the  dlscbaree  of  his  dnttea,  apfior 
tioned  the  water  strictly  and  properly  accord- 
ing to  the  amouols  to  which  each  consumer 
wsseniltled.  It  is  further  alleged  thai,  not- 
withstanding this  fact,  the  defendant,  afu* 
enlarging  tbe  capadly  of  tbe  box  or  headgate 
used  to  supply  bis  lateral  dllcb  with  water, 
continued  to  (Avert  130  tDChee  of  water.  It  is 
furlber  averred  that  numerous  other  per 
sons,  tempted  and  led  thereto  by  the  evil 
example  of  tbe  defendant,  desiring  to  pro- 
cure water  for  the  irrigaiion  of  their  luid* 
in  excess  Of  tbe  amount  possible  for  the 
plalnijfl  to  furnish  threatened  to  follow 
the  example  of  tbe  defendant  and  at  tbeir  will 
and  pleasure  take  from  said  ditch  varions 
amouDis  of  water,  without  consultation  with 
the  said  Buperintendeat,  and  against  his  op- 
poallion  and  temonUranoe.  PUntiS  seeks  for 
Ininnctive  relief  restraining  Ihe defendant  fron 
'  iking  from  plaintiS's  dilSi  wster  In  exeesaof 
(  chbic  Inches.  Upon  the  filing  ot  this  com- 
plaint a  tempotsiy  writ  of  injunction  wae  is- 
sued In  accordance  with  the  preyO'  thereof. 
Afterwards  the  defendant  filed  hteanswer.  It 
is  unnecessary  to  set  forth  this  anawer  in  de- 
isil.  Itsufflcestotavlbst  by  It  the  defendant 
claims  tbe  right  to  take  the  additional  73  io^ea 
of  water  from  plaintiff's  ditch  by  TlitDe  of  a 
contract  msde  with  plafntlff'B  grantors  on  the 
aSd  day  of  Hsrcb,  1878,  and  duty  recorded. 
This  contract  is  fully  set  out  in  the  opinion  of 
the  court  of  appeals.  See  Arawr't  Hij^m 
Oanal  *  R,  Co.  v.  WhOt,  5  Colo.  Appt  1. 
Tbe  atuiirer  also  avers  that  the  full  amount  of 
130  iochee  of  water  waa  neoeaaary  10  properiy 
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Irrigate  tbe  deleadant'a  1«d<1s  described  in  the 
schedule  sDoesed  to  this  cocltact.  uid  that 
previous  lo  taking  the  tame  be  had  tendeied 
to  tbe  plaiDtifl  |130  in  cub  (or  Uili  water,  ihig 
tieiDK  in  full  mytneiit  for  ISO  Incbea  of  water 
al  toe  rate  nxM  In  the  contract.  Upon  the 
Sltcg  of  this  answer  the  defendant  filed  a  mo- 
tion to  dUsolfe  the  ioluncilon,  and  about  the 
same  time  also  plaintiS  filed  a  geoeral  demur- 
rer to  the  answer.  Whether  or  not  the  de- 
murrer WM  filed  before  or  after  the  disiolutiou 
of  the  iD^uiicilon,  m  beielDafler  aet  forth,  does 
not  defiuitelj  appear  from  the  record.  The 
record  shows  tbit  after  the  coming  In  of  the 
answer  the  cue  nu  heard  upon  the  pleadings 
and  eridencelnlrodiicedbybotb parties.  This 
hearing  was  hud  before 'the  dlitrlctludKe  at 
chambets,  in  *ftcetioa.  Some  months  tfaere- 
after,  the  cause  cnmlog  on  to  be  beard  before 
the  district  court  la  term  time,  the  demurrer  to 
the  answer  was  overruled,  and,  the  plaiutlff 
electing  to  stand  bj  the  demurrer,  the  answer 
was  taken  as  confessed,  and  judgmeut  entered 
for  the  defendant.  From  this  Judf^ment  sn 
appeal  was  taken  to  the  court  of  apprala.  A 
beariuK  in  that  court  resulted  la  a  reversal  of 
ihe  judgment  of  the  district  court,  whereupon 
While  sued  out  a  writ  of  error,  upon  which 
the  record  was  brought  into  this  court. 

Mettn.  A.  H.  De  Franoe  and  A.  J.  Bis- 


H»7t,  Cb.  J.,  delivered  the  opinion  of  {be 
courti 

The  order  dissolving  the  temporary  Injanfr 
tion,  beiofr  merely  Interlocutor;,  is  not  before 
this  court  (or  review,  except  as  the  result  was 
repeated  in  the  final  ]udgmenL  So,  likewise, 
tbe  evidence  taken  upon  the  bearing  at  cham- 
bers in  vacation  is  not  open  to  review  upon  ap- 
peal or  writ  of  error.  When  the  case  waa 
reKulsrIj  reached  In  the  district  court  for  final 
hearing  and  delerminaUon,  that  court  was  at 
liberty  to,  and  did,  as  the  reco.J  discloses,  pro- 


is  overruled  to  the 
t hereby  deciding  that  the  pleading  coQHtituled 
a  |!ooa  and  valid  defense  to  plaintllTs  com- 
plaint. In  tbis  state  of  the  record  tbe  cause 
must  be  reviewed  solely  upon  the  pleadings. 
The  defendant,  having  teodered  tbe  schedule 
price  of  fl  per  acre  for  water  for  130  acres  of 
tbe  lands  embraced  within  the  contract  and 
described  In  tbe  schedule  annexed  thereto,  in- 
sists, as  tbe  water  is  necessary  (or  tbe  cultiva- 
tion of  bis  lands,  that  ha  Is  not  only  entitled  lo 
have  that  amount  of  water  flow  Into  bia  lateral 
ditch,  but  that  be  has  the  right  to  take  the 
some,  without  let  or  hindrauce  from  the  ditch 
company,  ita  superintendent,  or   any  other 


water  coDsnmer.  Thb  right  to  actually  divert 
water  from  the  main  canal  in  opposition  to  tbe 
will  and  against  the  protest  of  the  plaintiff 


company  and  lis  superintendent  Is  Iwsed  upon 
the  following  provision  of  tbe  written  contract, 
-t  up  In  tbe  defendant's  answer:    "That  if 


too 

to  the  burnishing  of  said  water  to  said  partiea 
of  Ibe  third  part,  or  auv  or  either  of  them,  the 
party  having  right  to  demand  and  receive  any 
part  of  said  water  for  tbe  uaes  aforesaid,  upon 
payment  or  tender  of  pavmeut  at  the  proper 
time,  and  demand  made  in  writing  for  such 


appointed  by  tbe  partiea  owning  or  managing 
said  ditch,  ur,  if  there  be  no  officer  or  agent 
appointed  for  the  purpoae  of  receiving  such 
demand  and  payment,  then  such  payment  to 
be  tendered  to  and  demand  made  upon  the 
president,  aecietary,  treasurer,  or  snpedntend- 
ent  of  said  ditch  company,  or  person  eierola- 
ing  control  and  management  of  the  said  dJtdi, 
it  shall  be  lawful  for  ihe  party  so  entitled  to 
such  water  to  draw  from  and  take  all  such 
water  as  he  may  be  entitled  to  at  tbe  time  of 
^  ch  tender  or  payment,  aubject  to  payment 
lUerefor  on  demand  made  by  toe  officer  orper- 
Bona  authorized  to  receive  the  same."  That 
part  of  tbta  contract  which  attempts  lo  give 
each  consumer  the  right  to  determine  the 
amonnt  of  water  to  which  be  is  entitled,  with 
permission  to  take  the  same  regardless  of  tbe 
rights  of  other  coniamera  or  of  the  ditch  com- 
pany, waa  declared  void  by  tbe  court  of  ap- 
peals. Tbe  court  bases  Its  coiiclusion  upon 
the  following  reasons:  ElrsL  "It  is  a  right  in- 
compatible  wiib  the  right  of  control  Incident 
to  toe  ownership  of  the  property."  Second. 
"It  b  against  public  policy,  as  tending  to  con- 
furion  ud  a  breach  of  tbe  peace  'In  allowing 
parties  to  take  whatever  water  they  required/ 
ngardtess  of  the  rights  of  others  bavhig  the 
same  legal  right."  The  court,  being  of  the 
opinion  that  this  provision  of  the  contract  was 
void,  held  that  tbe  lower  court  erred  Id  refua- 
Ing  an  Injunction.  Withont  reviewing  tbe 
reasons  given  by  the  court  of  appeals,  we  think 
Its  judgment  must  be  sfflrmed  for  a  safer  and 
better  reason,  eu..  the  right  claimed  by  the 
riftht  tbe  exercise  of  which  is 


poiiiLvely  prohibited  by  tbe  statute  of  this 
stale.  In  1887  tbe  legiBlatare  passed  an  act 
emilled  "Ad  Act  Regulating  tbe  Distribution 


of  Water,  the  Superintendence  of  Canals  or 
Ditches  Used  for  tbe  Pu^posea  of  Irrlmiion, 
and  Providing  a  Penalty  for  the  Violation 
thereof.'.'  Bess.  Laws  1H87,  p.  804.  Tbe  first 
section  of  tbis  act  provides  at  what  time  water 
■ball  be  kept  flowing  In  ditches.  The  second 
provides  that  the  owners  shall  keep  their 
ditches  in  good  order  and  repair,  and  that  a 
multiplicity  of  outlets  shall  at  all  times  be 
avoided,  so  far  as  (be  same  shall  be  ressonablj 
practicable.  The  location  of  such  outlets  is 
placed  under  the  control  of  tbesuperinietideDt. 
The  third  section  provides  that  it  shall  be  tbe 
duty  of  those  owning  or  cantrollliig  such 
canals  or  ditches  to  appoint  a  auperlnleDdent, 
whose  dnty  it  sball  be  to  measure  tbe  water 
from  such  canal  or  ditch  through  tbe  outlet  to 
those  entitled  thereto,  according  to  bis  or  her 
pro  rata  share.  Section  4  fixes  a  penalty  in 
case  the  superintendent  or  other  person  having 
charge  of  tbe  ditch  ahall  wilfully  neglect  or 
refuse  to  deliver  water,  etc,  aa  by  the  act  pro- 
vided-   Section  fi  provide*  that  the  water  com- 
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mlukiDet,  bla  deputy,  or  uautaut  sball 
prompt);  measuie  tbe  water  from  the  fltream 
or  oibet  Bouroet  of  inpply  Into  the  irrigsttDg 
csdbIi,  etc.  Tbe  right  to  the  use  ot  waiei 
Id  tbe  uid  region  b  amoog  tbe  most  ralaable 
property  rljiibtB  known  to  ibe  law.  Where 
there  are  a  targe  number  of  conaumeis  taking 
water  from  the  a&me  ditcb,  the  excessive  use 
bj  some  maj  absolutely  deprive  others  of 
water  at  times  wbeo  its  application  to  the 
tbiraty  soil  if  absolutely  nec^sary  to  prevent 
tbe  total  tnilure  of  growing  crops.  Bo,  alao, 
as  between  different  ditches,  if  one.  Id  case  ot 
■earcllj  lakee  froiD  ■  public  alream  water  to 
wbicb  it  li  not  entitled,  it  must  be  at  tbe  ex- 

eeose  of  others.  From  tbe  very  nature  of  ibe 
ualneM,  conlroverifes  witb  reference  lo  tbe  use 
of  water  naturally  led  to  uoseemlng  breacbea 
of  tbe  peace,  and  to  avoid  these  it  was  found 
ezpedieot  and  necessary  to  provide  complete 
rales  of  procedure  governlog  tbe  taking  of 
water  from  the  public  Htreams  of  the  state,  and 
regulating  its  dlsiribution  to  thoae  entitled 
thereto.  Antborlty  for  such  regulations  may 
properly  be  based  DT>on  tbe  principle  that  when 
privHte  property  is  "aftected  by  a  public  inter- 
est It  cea»'es  to  bejuri«  prlnati  only."  That  a 
canal  used  for  the  carriageof  water  for  biro  in 
this  state  is  afTected  by  a  public  intereat  has 
been  recognized  by  the  repeated  decisions  of 
this  court.  Bays  Mr.  Justice  Helm  in  the  case 
of  Whefler  V.  Korthera  Colorado  Trrig.  Oa.  10 
Oolo.  683:  "Under  tbe  Coostitutlon,  n*  I  un- 
derstand it,  tbe  carrier  is  at  least  a  quasi  public 
servant  or  acent.  It  Is  not  the  altitude  of  a 
private  Individual  contractiog  foribe  sale  or 
use  of  his  private  property.  It  eilata  largely  for 
the  benefit  Of  otbers  being  engaged  in  tbe  busi- 
ness of  transponing  for  hire  wa]er  owned  by 
tbe  public  lo  tbe  people  owning  the  rlsht  to  its 
use.  It  la  permitted  lo  acquire  cettmo  rights 
as  against  tboss  subsequently  diverting  water 
frotD  the  same  oa curat  stream.  It  may  exer- 
cise the  power  ot  eminent  domain.  Its  bust- 
neas  la  afflrmatively  aanctiooed,  and  its  profits 
or  emoluments  are  fairly  guaranteed.  But  in 
consideralfou  of  tbls  express  recognition,  to 
gelber  with  tbe  privileges  and  protection  thus 
given,  ll  is,  for  tbe  public  good,  charged  with 
certain  dullM  and  subjected  to  a  reasonable 
control."  Although  It  is  difficult  to  define  tlie 
boundaries  of  the  police  power  of  tbe  state, 
■uch  regulations  as. those  prescribed  by  the 
statute  under  cousideratioa  are  by  the  decisions 
of  the  highest  courts  declared  to  be  wittiin  sucli 
power.  In  the  SinWnp  Fund  Oaiet,  96  U.  8. 
700,  3S  L.  ed,  496,  Mr.  Justice  Brsdlev  refer- 
ring to  lbs  Granger  Catu  [  Jfunn  v.  lUi7»ni\, 
reported  In  U  U.  B.  118.  U  L.  ed.  77,  stnled 
tbe  principle  as  follows:  "Tbe  Inquiry  there 
was  as  to  the  extent  of  the  police  power,  in 
cases  where  the  public  lofeiest  is  affected,  and 
we  held  that  when  an  employment  or  businees 
becomes  a  matter  of  such  public  interest  and 
Importance  as  to  create  a  common  charge  or 
burden  upon  the  citiaen;  in  other  words,  when 
It  becomes  a  practical  monopoly,  to  which  the 
dilEeo  la  compelled  to  resort,  and  by  means  of 
which  a  tribute  Mn  be  exacted  fraoi  the  com 
muolty.  it  ia  subject  lo  regulation  by  the  tegis- 
latlve  power."  In  the  case  of  aoiton  Hter 
Ot.  T.  Matae^ietU.  »T  U.  S.  3S,  S4L.  ed.  889, 
H  ia  nld:  "Wbatevet  dlffenocM  of  optnloD 
SIL.  R.  A. 


at  and  txmndwiea  of  tbe 


citizens,  and  to  the  preserratloa  of  good 
order  and  the  public  morahL" 

It  Is  Bald,  however,  that  aa  tbe  contract  db- 
der  wbicb  the  defendant  claima  in  Ibis  caae  waa 


atatnle;  tbe  argument  of  tbe  plaintiff  ii 
Id  tbla  particular  being  that  be  baa  me.  .  _. 
right  to  take  this  water  ss  be  pleases,  wid  thM 
this  Is  a  properly  right  witb  wblcA  (be  l^sU- 
ture  cannot  interfere.  This  argument  has  Dee« 
advanced  in  many  cases,  but,  we  believe,  new 
auccessfully,  where,  as  here.  It  is  in  oppmttioo 
to  tbe  police  power  of  the  state.  The  ezteot 
to  which  the  police  power  of  the  et«te  may 
go  is  well  illustrated  by  the  cose  of  Svrlk- 
vxtUrn  FertiKeing  Go.  v.  Sfiit  Parle,  Vt  F. 
S.  069,  24  L.  ed  1086.  In  that  case,  by  Ibe 
act  approved  Uarch  8.  1867,  the  lenalUure In- 
corporated tbe  Northwestern  FertilEiDg  Con- 
paoy,  to  have  continued  succession  mad  ex- 
istence tor  the  term  of  fifty  yeata.  By  the  ad 
of  Incorporation  the  company  wis  autboriad 
and  empowered  to  establish  and  mainiKfn  'is 
Cook  county.  DUnoia,  at  any  point  aouth  of 
the  dividing  line  between  to wnshlpe  87  and S^ 
chemical  and  other  works,  for  tbe  purpose  of 
manufacturing  and  converting  dead  animal* 
and  other  animal  matter  into  an  Bgricaltiual 
fertilizer,  and  into  oiher  chemiesl  producia, 
by  means  ot  chemical,  mechanical,  and  oUier 
processes."  The  company  waa  also  authorized 
to  establlsb  and  maintain  depots  tn  Ibe  city  of 
Chicago  for  the  purpose  of  receiving  and  car- 
rying off,  from  and  out  of  tbe  said  city  any  and 
all  offal,  deadanimsls,  and  other  animal  matter 
which  It  mighi  buy  or  own,  or  wbicb  might 


located  within  a  designated  territory,  at  s  place 
ihen  swampy,  and  nearly  uninhabited,  but  at 
the  time  ot  the  ault  forming  a  pa-t  of  the  vil- 
lage of  Hyde  Parb.  In  March.  1809.  Ibe  legii- 
lature  passed  an  act  revising  tbe  charter  of 
the  vUlatre  of  Hyde  Park,  and  eranting  to  it 
tbe  largest  powers  of  police  and  local  govern- 
ment. In  1872  the  village  authoriiies  passed 
Ibe  following  ordinance:  "No  person  shall 
iransfer.  carry,  haul,  or  convey  an;  oSTal.  dead 
snimals.or  other  offenslTe  or  UTiwboleMme  mat- 
ter or  material,  into  or  through  tbe  village  of 
Hyde  Park;"  fixing  a  penally  for  the  viola- 
tion of  this  ordinance.  After  this  time  (be 
village  Buiborltiea  caused  ibe  arrest  of  the  en- 
gineer and  other  employees  of  a  railway  corn 
pany  who  were  engaged  in  carrying  offal 
ibrough  tbe  village  to  tbe  chemical  work*. 
These  men  were  tried  and  convicted  for  vio- 
lating tbe  ordinance,  and  fined  (■'W  ea<^ 
whereupon  the  company  filed  ita  bill  in  Ibe 
Uolted  States  court  to  retrain  further  proaecn- 
tloDS  end  for  general  relief.  When  Uii«  csm 
reached  Ibe  Supreme  Court  of  tbe  United 
Stales,  that  court,  iDafQrmlngtlie  judtprtcnt  of 
(be  state  courts,  held.  amoDgolber  tbltigs,thst 
the  cbarter  was  a  suffldent  Uccdw  notll  n- 
voked;  but  not  a  contract  Eusranieeiiigihat  Ibe 
company  aboald  for  fifty  yesn  ba  «ieoipi 
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from  tbe  poUoa  power  ot  the  state,  notwftb- 
■taudiog  it!  budneu  miftbt  become  ■  nuiMDce ' 
bj  maoD  of  the  Kfowth  of  population  aroand  ' 
tbe  place  Mlecled  foi  tla  works;  third,  that  Ibe 
charter  afforded  tbe  compaoj  no  proteclloo 
from  tbe  eafonvment  af  tbe  ordinance.  The 
caie  of  Buffalo  Batt  Side  R.  Co.  r.  Buffalo  3tre«t 
R  Co.  \\\  N.  T.  182,  8  L.  R  A.  884, 1«  directly 
Id  point  upon  thti  branch  of  the  dlscuuion. 
The  coDteat  to  that  case  f^w  out  of  a  contract 
beiween  two  (ireet-railvBy  corporations  ope- 
rallnfc  in  the  city  of  Buflitlo,  Tbe  contract 
provided,  among  other  thion,  for  the  making 
of  connectiona  li;  each  wltb  (he  loidi  of  the 
other  "io  long  as  it  receiTes  for  the  traospor- 
tatioD  of  panengera  the  fare  allowed  on  the 
Bd  of  Hay,  1HT2.  anil  no  longer;"  each  agree- 
bg  that  )t  would  charge  the  same  rate  that  it 
was  "permitied  to  cbarge  by  the  itatnte  in 
force,  regulating  tbe  same  on  that  day,"  and 
would  make  no  changes  io  rates  without  tbe 
consent  of  tbe  other  party.  After  this  con- 
tract was  made,  a  statute  waa  enacted  making 
It  unlawful  for  any  itreet  railway  company  in 
BoffHto  to  charge  m(n«  than  5  cents  for  each 
pasienger,  this  being  a  aiim  lesa  than  that  ao- 
Ihorized  by  the  statutes  In  force  May  8,  1672. 
In  obedience  to  this  statute  the  defendant  re- 
ducAl  ils  rales  of  fare  to  6  cents,  plaintiff 
claiming  that  such  reduction  was  in  violation 
of  the  contract.  Dpon  these  facts  the  court 
held  that  "the  authority  of  the  legislature  in 
(be  eierclK  of  ils  police  powers  cannot  be 
limited  or  controlled  by  tbe  aclton  of  a  pre- 
Tloos  legislature,  or  by  the  provlelons  of  con- 
iracrg  beiween  icdividuals  or  corporatloDB." 
Aj  tbe  cbarter  under cousideration  Id  tbe  caseof 
A'orthiBaltm  Feriiliting  Co,  v.  ffydi  Park,  ttt- 
pra,  did  not  exempt  the  corporailon  from  the 
police  power  of  Ibe  state,  slibough  tbe  exercise 
of  tbal  power  In  tbe  manner  attempted  necessa- 
rily compelled  the  remoral  of  Ils  woAa  to  an- 


other locstlon,sDd  aa  ndtber  tbe  charter  nor  the 
cyintrect  between  the  rival  street-car  companlea 
in  tbe  CSM  of  BuffaU)  Batt  Sid»  B.  Co.  v.  Bttf- 
ftlo  8trtel  it,  Co.,  mpra,  prevented  tbe  reduc- 
tion of  far«B  by  tbe  legislature,  so  our  act  of 
1887.  governing  Ibe  dIslribatloQ  of  water  hy 
dltcb  compaoiea  carrying  water  (or  hire,  la 
binding  upon  tbe  parties  to  tbls  action,  nai- 
withstanding  the  agreement  of  March  S2, 1B78. 
The  atithority  of  tbe  krislature  in  the  prem- 
laea  la  now  ao  well  settled  that  we  may  well 
r«tt  content  with  the  citations  of  a  few  of  tbe 
many  cases  In  which  It  has  been  upheld. 
Oranger  Catet,  Bottom  Bttr  Oo.  v,  HatsaeAfu- 
eUt,   Binldnp-Fiind   Catet,  NoTtfiieater'i   Fir- 


BtTtholf  V,  (fBetay,  74  N.  T.  509,  80  Am. 
Rep.  eaS:  PvtpU  V.  Bvdd,  117  N.  Y.  1, 0  L.  R. 

A.  USD;  BteharOtim  v.  Botton.  OG  U.  8.  34  How. 
1B8,  16  L.  ad,  S25i  Tveker  v.  ForgttKm.  89  U. 
S.  22  Wall.  S27,  22  L.  ed.  BOO;  Wftl  Witeoimn 

B.  Co.  V.  livnpealtau  Oovntg  Superi.  08  V.  K. 
G9S,  38  L.  ed,  814.  The  slaloe  does  not  affect 
the  right  of  plaintiff  in  error  to  receive  what- 
ever water  be  may  justly  be  entitled  to  nnder 
bis  contract,  but  where,  as  here,  there  is  acoo- 
troveisy  aa  to  the  amount  of  such  water  avait- 
sble  for  his  use.  he  must  bring  his  action  upon 
tbe  statute  to  determine  such  right,  and  Id  do 
event  can  he  be  allowed  to  Ignore  tbe  compaoy's 
superintendent  and  Its  reasonable  regulattoos, 
and,  in  violation  of  theslatote,  enlarge  tbeoot- 
let  to  hta  lateral  ditch,  and  take  water  from  the 
company's  ditch  at  will. 

For  tbe  resHOoa  given,  (be  dlalrlct  court 
erred  In  overruling  the  demurrer  to  the  de- 
fendant's answer  aod  in  refusing  to  reinstate 
Ibe  JDjunction  upon  Ibe  final  benring,  and  Ma 
JudffmtBt  ^  th«  (hurt  qf  .Afpialt  it  aeooriingljf 
affirmed. 
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PEOPIiB  of  the  Stale  of  Caliromia.  BapU., 
6imoD  BENDIT,  AppL 


QlnlUalatoabow 


■  H,iiiil  J.  In  the  pnaence  ol  tlie  paraon  who 
paya  over  moner  on  the  faith  of  tuoh  ilKnatDra, 
la  not  foTserv.  although  the  claim  of  authority 
U  faiae  and  mar  constitute  some  otbar  orlme. 
'  (SMirnarjr  U.  UH.) 


Norm— Pbrcnrv  bv  /<■!<*  awwMpWwt  of  oufhorttv 
«i  ilffnina  anof  her'i  nofiu  w  oiKnC /or  Mm. 

Ttteilootrlneof  tbe  above  oase,  denrfng  tliat  a 
■limBture  of  tbe  name  of  another  person  made  br 
one  falselramumlDKto  be  his  agent  end  Indloatlnir 
tbe  avenor  so  that  tbe  person  (aUna  the  Inatra- 
ment  relira,  not  Upon  tbe  slgnsture  of  the  person 
•boae  name  tbe  sfent  stgni,  but  upon  the  asenfa 
•SBumpllon  ol  aathorltr.  la  forgerr.  Is  f  allr  sus- 
tained by  the  prior  suthoritlea. 

One  of  these  Is  that  of  State  v.  nylor,  iBlm, 
Ann.  ISflE,  fS  L.  B.  A  KL  In  vblota  the  headnote  ty 
tbe  oonrt  bstk  "An  apparFOt  srent  Is  not  gulltr 
of  f OTtrery  ihoaith  he  had  no  aulbontv  In  faoh  " 
and  tn  the  opinion  It  tajK  "In  One  we  areper- 
•naded.  atm  an  examination  of  a  nnmtier  of  ao- 
thorttles.  that  an  Instrument  wblota  shows  oo  Its 
fa«e  that  the  peiaon  alined  as  asent  of  the  drawer 
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of  a  note  cannot  be  the  sabjeot  of  rorserr.  nie 
act  baa  not  one  of  the  essentials  of  the  orlme  of 
(orKerr.—a  false  makta(  of  an  lostrumeet  appar- 
entlr  centttne.  The  fsJsebood,  H  there  Is  talse- 
bood.  lalD  theaBencr.lnassumliwtoaataaaaent, 
and  not  Id  [orirlur  an  iDstrumenC" 

In  Btale  v.  Tounv, «  K.  H.  M. «  Am.  ]}e&  21^ 
the  oonrt  sars:  "A  man  nay  make  a  stateoMnt  in 
writing  of  a  certain  tnuisactlon,  and  mar  repre- 
sent audaarrt  ever  so  stronilr  that  Us  stalement 
Is  tme,  but  It  It  sbooM  prove  (hat  br  mMake  be  b 
hi  sn  error,  and  that  his  statement  Is  entlroly 
WTOOB,  thai  eonld  not  be  fornerr;  and  snpposa  we 
Ko  further,  and  admit  that  the  statwsent  was  de- 
irtKnedlr  false  whco  made,  and  ao  OMde  tor  the 
puipoae  of  delraudloir  some  on*.  It  does  not  attec 
tbecMe,ltls  no  ^orserr-''  Aaam  It  asvs:  "Hm 
wrldncorlnttranentninatlnlaal*  be  tals*.  not 


..CoCH^Ic 


Caxvobnu  ScFsm  Oovwr. 


County  of  SftD  FrkBcUco  coDricliDg  bim  of 
forgery.     Bteentd. 

The  facta  ate  *U(rd  fQ  the  opIaloD. 

Mr.  WaJtar  8.  Hlnkla  for  app«Uuit. 

Mr.  W.  F.  FltBffenUd,  Atloney  QcDeral, 
for  the  People. 

HeFarlaad,  J.,  delivered  tbe  opinion  of 
tbe  court: 

Tbe  defendaut  fru  cooiicted  of  formt;,  and 
appeals  from  the  Judgment  and  an  oroei  deny- 
ing a  new  trial.  Tbe  Informatton  cbarites  tbat 
HppellHDt  on  July  80.  18B4,  did  unUwItilly, 
feloniously,  faliefy,  etc.,  and  nitb  intent  to 
defraud,  "make  and  forge  a  certain  loatrument 
in  writing,  la  worda  and  figures  followlog,  to 
wit: 

"San  FraEciaeo,  Joly  80,  189*.  G.  W.  Hume 
A  Co.— William  Cluft  Company,  wholeaale 
nocera  and  proTision  dealers,  18  to  22  F^nt 
St.,  corner  Pine.     Telepbooe  iBlS. 

To  balance 

July  28.    To  bill  rendered |10  60 

Discount 80 


"  It  further  charges,  In  brief,  that  on  said  July 
80,  be  wilfully,  ftandnlenUy,  etc,  passed  tbe 
aald  iDatminent.  "as  true  and  genuine,"  to  one' 
J.  Demlug,  witblntenltodefraudQ.  W.  Hume 
and  J,  Demlns,  doing  business  under  the  firm 
name  of  O.  W.  Bnme  &  Co.  The  Instrument 
is  admitted  by  appellant  to  br  a  receipt  for 
money,  although  there  Is  notbiiig  on  its  face 
which  acknowledges  such  receipt. 


We  do  not  deem  It  neceeaar;  to  cott^der  tte 


committed  by  tbe  court  tn  ti_  „ 
admlsslUlity  of  erldence.  for  Id  our  opinioB 
tbere  waa  no  evidence  sufficient  to  eA«Uitl 
the  crime  of  totmrj.  There  waa  a  cosflici  d 
evidence  aa  to  wbtber  appelluit  waa  tbe  p«- 
soa  who  did  the  acta  testtfled   to  b^  Ute  wM- 


tboae  acts,  the  acta  Uiemadvea  do  sot  oonedtolt 
the  criuM  charged.  Tbetacia  teatUled  towen^ 
in  brief,  these:  The  wrfdnjr  alleged  to  bavs 
been  forged  was  sent  by  WiUiam  CInfl  A  Co. 
to  Bnme  A  Go.  Uie  dav  before  July  80.  UH. 
to  that  the  lattei  mi^t  esamfne  It,  and  bs 
ready  to  pay  when  the  collector  of  tbe  fomtr 
should  call  for  payment.  It  waa  tbea  aimplf 
an  unreceipted  account,  wfib  no  name  dgneS 
to  it.  On  July  SO.  according  to  tbe  I^i»le'i 
testimony,  appellaut  went  to  Uie  bosineaa  jMace 
of  Hume  &  Co.,  and  aiked  J.  I>nala^  one  ot 
tbe  partner;,  for  the  payment  of  this  aocoonL 
Deming  asked  blm  the  amonnt,  and,  an  he  dU 
not  give  the  correct  amount,  Demfng  Rfoxd 
to  pav.  Appellant  aaid  thoe  muat  be  aoaie 
mistake,  and  tbat  he  would  eee  aboat  It,  and 
weot  out.  Deming  testlded,  "I  natoralty 
thought  be  was  acoOector  for  them.''  DeoiBg 
afterwards  weot  out  himself,  kavfaig  Faanit 
Berry  bb  acting  cashier.  Afterwaida  ap- 
.   ._...,_.« ""-ntte 


taw  him  sign,  'William  ClnS  &  Company,  per 


a  falae  cbarse  In  bli  O' 


tttrgerf  tor  one  to 
book  of  aoeounta 

In  nepeot  to  dieoki  drawn  by  so  a«ent  and 
«ln»ed  "per  pro.  ne  Preetoo  Bank  Co.,  Q.  T. 
TuUr,  anbmantcer,"  tbe  court  njK  "Even  ir 
Tnlly  had  had  no  autbcnity  to  dnw  itiese  obecka. 
tbe;  wonld  not,  accordlDB  to  the  Bnsllah  law.  bare 
ooDBtltuled  forferr  ae  waa  held  bj  tbe  fifteen 
Indffee  In  Bes.  v.  Wbtte,  S  Car.  &  E.1IH.  1  Den.  C.  C. 
BB,  S  Cox,  CrJm.  Coa.  SSO,  beoauae  the  ilfinature  br 
him  In  his  own  name  'per  procuration,'  eto_ 
showed  on  Its  face  all  that  it  purported  to  be,  and 
was  uot  ■  false  makliw"  Ra  Tullr, » Fed.  Bep. 
812. 

In  OonneVa  Ckse,  S  CI^  Ball  Bee.  El;  on  an  In- 
dletmmt  tor  tonrlny  oorporatlon  notes  alined  In 
tbe  name  of  en  Indlvtdaai  who  did  not  appear  to 
be  authorised  to  do  that  act,  themaroradvlaedaa 
acquittal  on  tbe  itrouod  tbat  tbe  oasa  did  not  fall 
wtthln  the  statutes  as  t«  fonterr  tMcaDae  the  In- 
snob  that  an;  aotlott  could  tie 
>Ten  If  It  bad  been  senulDa. 

_inablllottbawonlB,"KeoelTed 

f or  Clbas.  Uaclntoah  A  Co.,  Alex.  Hellbooo.  No.  • 
Tine  street,  Besent  street.  No.  n,  Aldermaaburr," 
on  which  tbe  bill  Is  paid  t«HeUbonn,anot  forger; 
even  If  be  had  no  authotlt;  to  Indoree  tor  Uaoln- 
toeb  ft  Oo..aDdeven  If  tbeworda"Chas.HacIat«ah 
ft  Oo."  mm  an  Imitation  of  tbe  bandwrltlnK  o(  a 
member  of  tbe  Dcm.  when  the  rest  of  tbe  indoree. 
mentwaslnibe  undMKulsed  bandvrltina  of  Helt- 
bonn.    its  Hellbonn.l  Park.  Qrlm.  Bep.  UtL 

A  elanatore  to  a  deed  in  the  following  form, 
"Jamee  D.  Holit  b;  B.  S.  Wilson,  b)s  attome;  In 
fact,"  made  t^WOKn  under  claim  of  auihorltr 
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by  power  of  attome;  to  elan  tbe  deed,  k  not 
fontery.  altboush  be  had  do  auoh  auttaorK;,  an4 
tbe  deed  la  not  a  "fatae"  Toiled"  deed  wlttala  tbe 
meentnaotHlnn.  aei).9tat.  ehap.i^  IX.  Staler. 
Wlllaon,  sa  Ulan.  ta. 

One  having  rensnl  antborlt;  to  fill  out  ehetAa 
for  hia  own  parpoaea  la  not  sullt;  ol  foineiy  by 
makms  sooh  a  oheiA  In  eioeaaot  hh  antbori^. 
People  v.Belnlta,  Sit.  T,Snpp.anL 

SiRnlns  tbe  name  "fiolKralei.  Batdwla,  tt  Co." 
with  a  statement  1 
memtiera  of  tbe  fli 
and  a  oertam  p 
there  la  no  anob  partoeaahlp,  aad  tkooch  tt  la  done 
with  Intent  to  defraud,  does  not  make  BeMwm 
liable  for  foranrr  when  tbe  part?  UMag  tbe  1d- 
atrument  knows  that  the  elaoatore  waa  not  tbe 
peieonal  act  ot  BohoDl».  tmt  aeee  BaMwIii  ezenne 
It  and  rellee  on  hit  statement  of  authorlQ- to  bind 
Schouler  as  a  partnet'.  Com.  v.  Baldwin,  U  Giay. 
IDT.  71  Am.  Deo.  TOB. 

An  loatrament  pnrporttnB  to  Irind  a  ooDDty 
board  of  aupervlaoie  for  tbe  payment  of  ■  aom  of 
money,  and  alamed  "Henry  A.  Mann,  TTEaeurar." 
does  not  make  llaim  ruQty  of  forger;.  alUiouirh 
he  had  no  authority  to  make  the  tnaXnunem. 
Uann  v.  People,  U  Hun.  UtL 

Tbe  dedaion  In  Uann  v.  People,  16  Hon,  UB.  wa* 
aOrmed  by  the  court  ot  appeala  In  7S  N.  T.  481.  a 
Am.  Bep.  &t.  In  wblob  tbe  ooort  deolareK  "On 
who  makea  an  InatmmeDt  algned  with  hIa  on 
name,  but  purportlna  to  triad  anottier,  does  QM 
make  an  Inatru 


Google 


PE<ai2  y.  Bbkdit. 


L  B,'  I  nodeiEtood  hlra  to  be  tbe  collector  la 
be  employ  ot  ibe  WUlIim  Cluff  CompBD;, 
*bo  came  tbere  lo  collect,  BDd  was  authorized 
o  collect,  tbe  bill."  It  is  quite  clear  that  the 
acta  above  stated  do  Dot  constitute  torgery. 
iVbeo  tbe  crime  is  charged  to  be  the  falae  mak- 
Qir  nf  a  nrlling,  there  must  be  the  making  of  a 
vriliog  which  falselj  purports  to  be  tbe  writ- 
np  or  aaother.  Tbe  faldt;  tuiut  be  ia  tbe 
vriting  itself, — fu  the  tuaauscript.  A  false 
talemect  ot  tact  iothelxNljortlieinRtrumeDt, 
>r  a  false  asseriion  of  authority  to  write  au- 
ilher's  name,  or  to  sign  his  name  aa  ageut, 
>y  which  a  person  is  deceived  and  defrauded, 
s  not  forgery.  Tliere  must  t>e  a  design  to  past 
IS  tbe  eeDuine  wrillug  of  another  perEon  that 
Tbich  Is  Dot  tbe  writing  of  such  otner  person. 
rhe  ioBtrument  must  trauduleotly  purport  to 
K  what  It  is  not.  And  there  was  nothing  of 
be  kind  Id  tbe  case  at  bar.  Tbere  was  do  pre- 
ease  that  "Wm.  Cluff  &  Co."  was  tbe  genuitie 
lipialure  of  that  firm.     It  was  written  by  ap- 


'A-  B."  to  it,  and  b'e  was  understood 
iCting  as  tbe  ageot  nf  the  firm,  and  to  have 
rritteo  the  name  "Cluff  &  Co."  by  himself  as 
neb  agent  By  these  acts  he  may  bate  com- 
Dltted  some  other  crime,  but  be  did  not  com- 
ott  forgery.  We  have  been  referred  to  no 
kalhoriUea  to  tbe  potat  tbat  tbe  signing  ot  an- 
ithet'a  name  as  bla  agent  is  forgery,  while 
here  Is  a  mnltitttde  of  authorities  U>  the  oon- 
raryln  text-books  sod  adjudicated 


name,  per  procuration  of  the  party  whom  he 
intends  to  represent,  it  ii  no  torftery ;  it  is  no 
false  making  of  tbe  instrument,  but  merely  a 
false  assumption  of  auibority;''  2  Archbold, 
Crim.  Prac  BtV.  Tbe  doctrine  Is  fully  dis- 
cussed, and  tbe  views  bereinbefore  slated  de- 
clared, in  Bfff.  V.  White,  2  Car.  &  K.  404,  In 
tbat  case  tbe  defendant  brought  a  bill  to  a 
banker  as  from  Tomllnson.  The  bill  was  not 
Indorsed,  but  tbe  defendant  said  he  would  in- 
dorse it.  Tbe  banker  wrote,  "Per  procuration 
TomllnsoD,"  t>eneath  which  the  defendant 
signed  bla  own  name.  It  was  held  tbat  Ibis 
false  assumption  of  authorltr  was  not  forgery, 
aa  there  was  no  false  making.  It  has  fre- 
Quently  been  held  that ''the  false  Inslrumeol 
Bbould  carry  on  tbe  face  of  it  the  semblanceot 
that  tor  wbicb  It  Is  couDter felled,"  although  if 
is  not  necessary  that  tbe  semblance  should  be 
exact.  S  Arcbbold,  Crlm.  Prac.  866.  Tbia 
rule  illustrates  the  nature  of  forgery.  How,  in 
tbe  case  at  t>ar,  could  there  be  any  question 
about  "scmblanceT*' 

Tbe  American  autboritka  are  aa  pronounced 
on  tbe  snblect  as  tbe  English.  In  Bi  Beilbonn, 
I  Park.  Crim.  Rep.  4S4,  the  court,  after  bar- 
ing referred  to  Other  cases,  says:  "It  might 
not  be  necessary  to  refer  lo  these  antborities, 
for  it  is  the  esBeoce  of  forgery  that  one  signs 
the  name  of  anotber  to  pass  it  off  as  tbe  ligoft- 
tnre  or  counterfeit  of  tbat  other.  ThlscaauM 
be  when  tbe  party  openly,  and  on .  the  face  of 
■be  pftper,  declares  that  he  signs  for  tbat  other. 
There  he  does  not  counterfeit  the  name  of  the 
other,  nor  attempt  to  pass  tbe  signature 
as  the  signature  ot  tbat  other.  Tbe  ofTeuse 
belong!  lo    u    entirely   different    clasa    of 


t  wbo  Btamped  a'poUo;  tkiket 
Tltb  a  lalae  dale  and  issued  It  after  the  person 
Tbom  It  purported  to  Incurs  had  lieen  accidentally 
illled,  and  did  this  to  defraud  tba  inauranoe  oom- 
laaj,  altbonsh  he  had  auibortt;  to  Issue  suoh 
mliclEa  on  llTOperaoas.  wasbeldjruHtrof  forxery. 
People  T.  Orabani,  6  Park.  Crlm.  Bep.  UB. 

In  tbe  case  of  People  v.  Qmbam  tlie  oonrt  does 
lOi  disduw  Ibe  point  that  tbe  arentslRnedhlsowD 
lame.  It  SMnts  Imposibte  to  reoanolle  thlsde- 
dslOD  wlUi  Iha  otbars  on  tbe  aubjeot  wblcb  denr 
bat  an  aKenl'SBlKnlng  blaown  oame  can  cooacl- 
:ute  forKery  merely  because  be  misused  bis  au- 
bnrlt)'  or  falsely  assumed  authority,  unless  tbe 
ll^itnctlon  la  to  l)e  found  In  tbe  fact  ttiat  in  People 
!.  Qrabam  tbe  forgery  consisted  ratber  In  a  ma- 
erlBl  Blieratlon  of  tbe  Instrument,  wbloh  was  duly 
itgDod  by  tbe  tnsurBDce  company^  Offloen,  tiun  a 
Islse  maUnir  ot  an  Inatrnment 

Felened  slicnatures  at  tbe  payees  of  wnrrsnla, 
ilamed  lo  TOuobeiB  or  reoelpls  In  order  to  obtain 
^  warmnts  from  tbe  secretary  ot  an  Institution, 
irera  made  by  ilie  superintendent  of  Uieinstitu- 
ion,  and  tlw  warrants  tlieroupon  dellvenid  to  blm 
]y  the  secretary.  On  an  apidioatloii  for  Ibe  eitra- 
llllon  ot  tbe  superintendent  oaachartwof  forgery 
It  was  oonteodad  on  Us  bebalf  that  tbe  otTense  did 
3ot  constltuta  fortwy  bManae  tbe  sraretary  vbo 
leilTeredtohlmtliewaRaaiakDewUiathewas  tbe 
iiersoatthoaittied  tbanainei  ot  flM  payees  to  tbe 
roucbers.  but  tbe  oonrt  •natalned  tbe  riybt  of  ex- 
cradltion.  Some  ot  Uie  Indgeaairoed  on  the  yromid 


and  tliM  tbe  payees  of  tbe  worianta  did  not  know 
that  tbetr  slsnatniee  wei«  twins  made  by  tbe  da> 
fendant.    lie  Pblppa.  S  Ont  App,  Bep.  Tl,  4  CrtD. 

L.  hbk-  sn. 
'  ~  '  "  was  early  ettablKbed  that  tlie  slc- 
'-  BT's  name  witbout  autborlty,  but 
per  procnraUoD  and  with  [be  ad- 
dlCton  of  tbs  name  of  tbe  person,  who  made  tba 
BlEnature,didnotix)natltntetonrery.  Tbequestloa 
was  Involved  In  tbe  case  ot  Rex  v.  Haddocks,  > 
Russell,  Crimes,  UB,  but  did  not  tmcHi  ■  decision 
becauae  the  prtsoner  died  before  tbe  oas«  tennl- 

But  It  was  exprsMly  decided  In  Reff.  *,  Wblte.  I 
Car.  ft  K.  KM,  1  Den.  C  O.  ME,  B  Oox.  C.O.W.  that 
It  is  uot  fomei7  to  slain  the  name  of  another,  add- 
Infr  the  name  or  the  ilvner  with  the  words  "per  pro- 

8o,  In  Rex  V.  ArsDott.  S  Ou.  ft  P.  MB,  tt  was  de- 
oided  that  It  Is  not  forgery  to  sign  one's  own  name 
to  a  receipt  for  another  expieailng  tbat  tlie  money 
Is  reoeived  by  the  signer  tor  such  other  person, 
although  be  may  have  la  fact  no  ai  " 


A  false  postolDce  money  order  slrnod  '~Q.  Jonea, 
■pro  poetniaster,"  was  bold  a  orlmlDal  torfery  wbeo 
the  name  was  not  signed  by  Jones  and  there  was 
in  fact  DO  sdA  peiaon  oonneoted  with  the  post^ 
office.  Beg.  V.  Tandacatein,  10  Oox,  G.  C.  17T,  U  Ir. 
C  U  Rep.  m. 

But  by  £4  ft  a  Ttot,  ohap.  N8,  I  H,  It  H  made 
forgery  to  sign  the  name  of  anothw  person  "by 
prooaratlon  or  othenrlse"  with  Intent  to  defraud, 
andlt  wMSoheld  Id  2ase  of  a  receipt  signed  "P.P 
Suaey  Ambler,  Wm.  Kay."    Bck.  v.  Kay.  L.  H,  1 

aa  m.  8BUJ.  x.aiu,aui:ii.&HST,  u 
~  -  -     M.  aA-a. 


rfbyGOOgIC 


CUJFOBKU  SUFSBIOS  COURT. 


Fu., 


uithcmtleB  and  tbe  srgumeatB  for  in  opposite 
view  are  fully  reTlened  uid  dimuMd,  uoldi 


tbst" 


w  an  lutru- 


blm  u  ibe  iRent  of  a  principal  Uierein 
]ie  ia  not  fruiltj  of  forgery ,  either  al  o 
law  or  under  tbe  BUtutes  of  this  state,  even 
Utough  he  baa  In  fact  no  anthoiitj  from  nicb 
prlDdpal  to  execute  the  aame."  (We  quote 
nom  the  ^llabui,  which  incorrect  coDdenaa- 
tlon  ot  the  oplDion.)  In  Oi>m.  t.  Baldtein,  11 
Qraj,  19B,  71  Am.  Dec  70S.  ibeaupremelodl- 
dal  court  of  MaBsacbiuetls  saTa:    "It  U  not. 


_  ,  if  foigery.  If  the  defendant  had  writ- 
ten upon  the  note,  'William  Bchonler  by  bis 
agent,  Henry  W.  Baldwin,'  tbe  act  plaiQly 
would  not  ban  been  forgery.  The  party  tak- 
Idk  the  note  knows  it  la  not  the  petaooal  act  of 
Bcfaouier.  He  does  not  rely  npoo  bis  algna- 
tnre.  He  ia  not  deceived  by  tbe  semblance  of 
hla  fllgnatute.  He  relies  solely  upon  the 
averted  uency  and  authority  of  the  defendant 
to  Mod  Mhooler.  So,  la  the  ceae  before  us, 
the  note  was  executed  in  ihe  presence  of  the 
promisee.  He  knew  It  was  not  Schouler's  HiE- 
nature."  In  Om.  t.  Fotter,  ]14Masa.  811,  19 
Am.  Bep.  8B8,  tbe  court  sayB:  "The  falsity 
of  the  loBtTument  consists  In  its  purporting  to 
be  the  note  of  aome  party  other  than  the  one 
ictnall;  maklnf  tbe  stgnature.  The  falsity  of 
the  act  conalata In  tbe  latent  that  it  shall  pass 
and  be  received  as  the  note  of  aome  other 
party."  In  Slate  v.  Timjtg.  4S  N.  H.  366.  88 
Am.  Dec.  SIS,  the  aupreme  court  ot  that  slate 
aays:  "To  forge  or  to  counterfeit  Is  to  falsely 
make',  and  an  alteration  of  a  writing  must  be 
falsely  made  to  make  it  forgery  al  common 
law  orby  oiir.Biatute.  Tbe  term 'falsely,' as 
applied  to  making  or  altering  a  writing  Id  order 
to  make  It  forgery,  has  reference  not  to  tbe 
conteota,  or  tenor  of  tbe  writing,  or  to  tbe  fact 
atated  In  the  writing,  because  a  writing  con- 
taining a  true  Btalemeot  may  be  forged  or 
counterfeited  as  well  as  any  other,  Imt  it  Im- 
plies that  tbe  paper  or  writing  is  false,  not 
genuine,  flctilloua,  not  a  true  wrliing,  wltboul 
regard  (o  tbe  truth  or  falsehood  of  tbe  slate- 
meat  It  contains, — a  writing  which  la  thecoun- 
terfelt  of  something  which  is  or  baa  been  a 
gentiioe  writing,  or  oOe  which  purports  to  be  a 

gnuine  writtne  or  ingtrument  when  It  la  not." 
Slate  V.  Wiitan,  28  Minn.  62,  the  court,  re- 

1  not 


(ullty  of  forgery,  although  be  has  in  fact  no 
authority  from  such  principal  to  execute  or 
issue  the  same.  In  fact,  we  have  found  no 
authorilv  to  the  contrary,  and  Ihe  text  writers 
uniformly  lay  down  or  approve  of  the  same 
rule."  There  are  numerous  other  authorities 
to  tbe  aame  point,  but  further  cilatioa  la  un- 
neeeasary.  Of  course,  the  averment  fa  the 
information  that  the  appellant  uttered  and 
81  L.  R.  A. 


Cissed  the  aald  instrument  "aa  tme  and  genv- 
e"  la  also,  under  the   aboTc  views,  nnsup- 
p(nted  by  the  evidence. 

It  la  contended  that  tbe  deanlUoo  of  "for- 
gery" Id  %  470  of  the  Penal  Code  makes 
the  crime  different  from  forgery  at  common 
law,  but,  wltb  respect  to  tbe  questlOD  boa 
under  discussion,  there  la  no  soi^  differeooa. 


Inga  were  Ibe  tobjecta  of  forgery,  while  a_ 
Code,  10  avoid  tbose  qneatloos,  enumerates  a 
very  large  nnmbcT  of  writing  aa  subjects  of 
foraery.  But  aa  to  what  conatitulea  forgeiy 
of  iMtrumenta  which  are  anbjects  of  forgerv, 
the-deflnitions  at  common  law  and  by  onr  Coda 
an  the  same.  "Forgery,  at  the  common  law, 
ts  tbe  false  makicKor  materially  altering,  with 
iolent  to  defraud^  of  any  writing  wtalcb.  It 
geauine.  might  apparently  beo(  kcal  efficaej. 
or  the  foundation  of  a  legal  lubHity."  S 
Bishop.  Crlm.  L.  6tb  ed.  §  028.     In  the  ootei 


words  are  "every  person  who  with  latent  la 
defraud  another  fidaely  make^  altera,"  etc , 
any  ot  the  written  inatmmeota  vaameraleil. 
The  defloltioD  is  therefore  essentially  tbe  same 
ia  both  instancea,  and  It  la  the  same  in  the 
atatntea  of  all  the  other  staiea  to  whhdi  our  at- 
tention has  been  called.  But  tbe  meaning  of 
the  words  "false  making,"  when  applied  H> 
forgery,  ia  thai  herelabetore  staled  Tbe 
broad  and  well- est abllahed  diatinctloii  abon 
set  forth  cannot  be  ignored  by  coortaor  Jnrorv 
even  when,  in  th<rfr  opinion,  a  more  eerrn 
punishment  should  be  impoaed  on  a  detendanl 
than  the  one  which  the  taw  prc^crities  for  the 
oSeose  of  which  he  la  guilty/  Aa  waa  aaid  ia 
Mann  v.  Ftepte,  mpra.  "Whaiever  faia  mis- 
deeds, be  must  not  suffer  for  a  crime  which  be 
has  not  committed."  Forgery  Is  ■  grave  sad 
eiceediogly  dangerous  cnioe.  A  very  lar^ 
part  of  Ibe  business  of  civillEed  conniries  m 
done  by  means  of  negotiable  Inabuments. 
These  are  rarely  presented  by  the  makera,  but 
are  paid  to  otheia  on  Ihe  futh  that  tb«  rigna- 
tnres  and  the  bodies  of  tbe  instronuuta  aie 
geauine.  Tbe  bnsinesa  of  a  bank  wonld  come 
lo  a  staadsiill,  If  the  paying  teller  would  not 


successful  forgeries,  there  would  be  tbe  ntmest 
confusion  in  ousloess  circles.  Conaeqaently 
forgery,  no  matter  how  small  tbe  amount  li- 
volved.  Is  made  a  felony.  But  obcainlag 
money  at  other  pn^ierty  by  falae  nreteoso, 
where  the  party  defrauded  givea  crealt,  not  id 
tbe  genalneneaa  ot  a  writing,  but  lo  ihe  pencn 
who  decdvea  bim,  la  made  a  miademeanor  n 
felony,  according  lo  Ibe  amount  of  money  ob- 
tained  by  Ibe  nlse  representation.  For  the 
foregoing  reasons  the  judgment  must  be  re 
versed,  and.  of  course,  anotber  trial  upon  tbe 
theory  on  wblcb  the  Oral  trial  waa  condDCIed 
would  be  useleia. 

The  judgment  and  arigr  appiaiei  fivm  ant 

T»t€T»ed. 


We  concor:    T«i 


«w.  X 
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INDIANA  SUPREUE  COUBT. 


Anen  T.  LTNOH,  Appt., 
JmMB  B06BNTHAL. 


A  nda  of  lota  to  1m  draw; 


ah&iactar,  iIbb.  or  ooaillHoD  u  betwem  loti  of 
the  nme  olHi  u  arruuted  br  the  priosi  mmrkod 
CO  be  determtned  irbollr  br  lot,  while  one  prtM) 
lotlHtobefflveD  totomeone  of  tlie  purcbMen 
ai  the  resDlt  of  clwno«,  1i  oontTMT  to  pabllo 

poller  ■!■'  TOtd. 

(Tebnurr  XL  UMJ 

APPEAL  bv  platntiS  (ram  ■  judgmeDt  of 
the  CHteait  Court  for  Adams  Coanty  in 
Hyoi  of  defeDdaiit  fo  an  action  brought  to  en- 
force speciBc  perfoTmance  of  a  cootnct  for  the 
purchoM  of  real  ealate.    A^rmtd. 

Tbe  facta  ate  stated  in  the  oploion. 

Jimn.  J.  F.  H«an.  A.  P.  B«at^, 
Trmne^  A  HerrT^U^n,  and  XAfUl«tt«  A 
Adair  for  appellant 

Mt*»r$.  Rlchfcrd  K.  Enrln  utd  J.  B. 
Bobo.  foi  appellee: 

Tbe  contract  raed  on  ii  a  loHeiY. 

UTiited  ataUt  T.  Olneg.  1  Abb.  (U.  a)  373; 
Oovemort  ofAtttuHoute  v.  Amtriean  Art 
Unioa,  TK.  T.  228;  P»o^  t.  Ammcati,  AH 
Union,  18  Barb.  677. 

The  court  canaot  take  an;  cojco^oce  of  a 
coBlroverBf  aiialDg  out  of  IL 

BTirger  t.  Bioe.  3  Ind.  127:  Madi»a  Int. 
Co,  V.  Fertuthe,  2  Ind.  AM-.CMier  v.  TFomA, 
M  Ind.  Ul;  MuUikin  t.  D(tti»,  S8  Ind.  200; 
AifAroeil:  t.  PrrittRMH,  SI  Ind.  8S;  Keiwrt  t. 
Jf^w.  83  Ind.  687.  80  Am.  Rep.  306. 

The  wbole  matter  Is  absolutely  void. 

Ind.  Const.  aiL  IG,  ^  8;  Suain  \.  BvuM,  10 
[nd.  438;  Burger  v.  BUt.  Maditm  Int.  Co.  t. 
FoTtylh^,  and  Bothroek  t,  Perkinion,  tnpra; 
Jon4*  T.  Sot.  71  Ind.  SeS. 

H»ekiMr,  Ch.  J.,  delivered  tike  opinion  tA 
tbe  court: 

This  was  a  suit  bj  the  appellant  against  tbe 
ippellee  for  specific  peTformanceof  a  contract 
For  tbe  purchase  nf  real  estate.  The  material 
features  of  the  contract  were  that  Lynch  held 
L  contract  for  tbe  purchase  of  a  ttact  of  land 
yiiig  adjacent  to  tbe  corporation  line  of  tbe 
uty  of  Decatur,  In  Adams  county,  trbich  land 
le  was  about  to  plat  as  an  addition  to  said  city 
n  accordaoce  with  a  diagram  then  diairn,  and 
nade  a  part  of  ibe  coo  tract,  ezhi  biting  fifly-four 
ots.  Theappelleeandothenagreed, severally, 
>y  tbe  express  protiilons  of  thatconlract,  "to 


except  (he  six  lota  .  .  .  marked  'Reserted,' 
.  .  .  and  the  lot  marked  'To  be  Oiren 
Away,'  then  said  second  parties  tball  meet, 
and  determine  by  lot  the  number  of  the  lot  or 
lots  to  be  awarded  to  each  respective  sabscriber, 
and  sball  also  deMrmlne,  In  some  manner  to  be 
agreed  upon  by  tbemaelTca,  the  viaoner  of 
awarding  tbe  prise  lot.  Ai  aoon  as  said  Iota 
are  awarded,  and  it  is  detenniued  in  wbom  tbe 
respective  ownenUp  shall  He.  then  the  said 
AlloD  T.  Lyocb  shall  make  out  and  deliver  to 
each  party  a  good  and  sufficient  warranty  deed 
for  each  of  said  lola,  to  each  at  said  subscrib- 
ers,"  It  la  further  stipulated  that  one  halt  of 
the  purchase  price  for  any  lot  sliall  be  paid  or 
secured  when  the  deed  is  delivered,  and  the 
other  half  when  Lynch  might  build  and  put 
Id  operadoD.  near  the  lots,  a  furniture  factory 
of  the  character  therein  described.  There  were 
thirty-flve  subscribers  for  one  lot  each,  tbe  ap- 
pellee bdng  one  of  that  number.  Each  of  the 
three  parajtrsphs  iA  complafot  alleges  subscrip- 
tions for  leas  than  the  whole  number  of  lota 
for  sale  under  said  contract,  and  the  waiver  by 
■11  tbe  p&rtlee  of  any  requirement  to  sell  b1)  of 
such  lots;  that  all  of  the  Bubscribers,  IndudloK 
the  appellee,  met  and  determined  by  lot  wbicn 
of  the  platted  lots  should  be  designated  for 
conveyanoe  to  each  subscriber.  Including  a  de- 
scribed lot  for  the  appellee.  And  It  is  alleged. 
In  detail,  that  the  appellant  complied  with  the 
requiremenU  ol  tbe  contract  on  his  part;  that 
he  executed  the  required  deed  of  conveyance 
1  tendered  It  to  him.  and 
acccepl  it  the  same  was 
for  him.  To  the  complaint 
9ven  answers  In  bar,  the  8d, 
4th,  Qth,  and  Otb  of  which  were  sueiaJDed 
ajiains:  tbe  appellant's  demurrer,  and  are  here 
assigned  aa  seTerallv  Insufficient.  The  3d  bd- 
swer  pleads  that  all  the  lots  agreed  (o  be  sold 
were  not  sold,  and  that  tbe  stipulation  as  to 
the  sale  thereof  was  not  waived.  This  much 
of  the  answer  preseou  tbe  same  question  arta- 
ioK  upon  the  Olli'  paragraph  of  answer.  Coao- 
selofcer  no  objection  to  the  sufflcieocy  of  either 
of  these  paragraphs  In  this  respect,  and  we  ob- 
serve no  objection  to  them.  If  all  of  the  lota 
had  gone  into  the  bands  of  separate,  bona  fide 
purcoasen,  their  prospective  value  would  cer- 
tainly bave  been  greater  ttieu  if  but  few  bad 
been  sold  and  a  large  number  left  in  ihe  hands 
of  a  slDftle  owner.  But,  In  addition  to  this 
feature  of  the  8d  paragraph,  it  alleges  that 
after  said  subscriptions  wera  made  the  appel- 
lant and  e  number  of  subscribers  met,  and, 


four  lots  were  awarded  to  tbe  subecrRiers,  sev- 
erally, by  pladng  the  numbers  of  lots,  aerer- 
slly,  upon  tickets,  and  placing  them  in  a  box, 
and  then  bv  placing  the  names  of  tbe  subscrib- 
ers, severally,  upoD  llckeU.aDd  placing  them 
in  another  box,  whereupon  two  persons,  who 
were  blindfolded,  drew  simultaneously  from 
the  boxes  a  name  and  a  number  of  a  lot.  until 


to  the  appellee.  ... 
upon  his  refuRsI  W. 

brought  into  court 
the  appellee  filed  at 


Nont.— OntlieqneatloDWQBtaon9dtutegRlotteT7|an,anatMls:Btal 
abeme,  see  also  People  v.  KUiott  (Hlob.)  S  L.  B.  A.  note;  Lone  v.  8tal 
Oa,  and  note;  Telloirstone  Kit  v.  Blace  lAIa.)  7  L.  Btate,  Eellotg,  v 
(.A.eilS,aDdnoC«;BalloekT.8tate(Md.)  SL.a.A.'uL.B.  A.flOl    . 

1  L.  B.  A. 
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ill  of  tlw  names  were  drawn;  and  [□  eacb  In- 
■taoce  the  lot  wbow  number  was  drawn  when 
«  name  was  drawn  was  awarded  to  tbe  aub- 
■criber  wbose  nama  was  bo  drawn,  aud  cooBti- 
tuied  tbe  aelectlOD  of  the  lot  to  be  conveyed  to 
him;  that  at  the  same  time,  and  to  the  same 
manDcr,  aaid  persoos  awarded  tbe  prize  lot  to 
one  of  tbe  ■ubncriberB.—that  1b  Io  say,  the; 
placed  Id  one  box  thlrtj-fnur  blank  ttckeis, 
■Dd  one  licket  marked  "Piize  Lot,"  and  in 
tbe  other  box  tickets  coatHlaing,  severallj,  tbe 
names  of  the  sutwcriberH,  and,  aa  nameB  were 
drawn  from  one  bos,  tickets  were  drawn 
from  the  other,  until  tbe  name  of  one  sub- 
acriber  and  the  ticket  bearing  the  "Prize  Lot" 
appeared  simultaneously,  when  that  lot  was 
awarded  to  such  subscriber,  and  waa  there- 
after  conveyed  by  appellant  to  him.  The 
conlract,  and  the  manner  ot  lis  attempted 
execiiiioD,  are  alleeed  to  have  been  void 
la  againxt  public  policy.     The  4th 


inducement  to  peraona 
chance  of  obtaining  tbe  prize  lot  la  addition  to 
that  subscribed  for;  that  appellant  parlicipaled 
In  the  drawing,  which  was  described  hs  in  tbe 
8d  paragmpb.  The  5tli  answer  alleited  tbe 
atipiilatioQS  of  tbe  contract  as  to  the  aelection 
ol  Ibe  lots  subscribed  for,  and  the  awarding  of 
tbe  prize  lot;  that  tbe  lots  were  not  of  tbe  ral' 
ues  placed  upon  Ibem;  and  that  tbe  values  of 
those  la  any  class  were  vai-lant,  so  that  one 
person  drawing  a  lot  at  a  given  price  might 
obtain  one  ot  greater  or  lees  actual  value  thaa 
that  obtained  bj  another  subscriber  drawing 
one  of  the  same  price.  A.ppellaot'9  learned 
cot.nsel  have  not  discussed  their  objections  to 
these  answers  separately,  but  they  have  at- 
tacked them  collectively  as  not  dlscloalng  tbe 
invalidity  ot  the  contract.  They  will  be  re- 
garded, therefore,  as  having  waived  all  other 
questions  arising  upon  them. 

The  argument  tt  not  made  that  contracts 
tainted  with  the  vice  ot  lottery  achemea  are 
entorceable.     That  auch  contracts  are  against 

Cublic  policy,  and  that  those  who  have  entered 
ito  Ibem  shall  have  no  relief,  in  the  courts,  to 
enforce  those  that  are  ezecmlory,  or  to  recover 
that  which  baa  passed  under  sach  as  have  twen 
executed,  la  withont  doabt  Const,  art.  8, 
S  Ifi;  Bvrger  v.  Sic*,  8  Ind.  137;  Saainy  Bui- 
tell;  10  Ind.  488;  Bothroek  v.  Ferkijiton,  91  Ind. 
S0;  United  Stata -7.  Otnm.  1  Abb.  (U.  B.)  273, 
Fed.  Caa.  No.  15,818:  irartney  v.  Stofe.lOInd. 
404;  Crea>*  v.  eHaU,  S8  Ind.  28;  HudaUon  r. 
StaU.  94  Ind.  420.  48  Am.  Rep.  171;  Riggt  v. 
Adawa,  12  Ind.  IW;  IB  Am.  A  Sog.  Enc.  Law, 
p.   1187;  Rev.  Stat.   1894,  §§  2170-3173  (Rev. 


Does  it  iDtringe  this  principle 
of  public  policy?  This  inquur  depends  upon 
what  a  lollery  scheme  is.  In  HndeUon  t. 
State,  mora,  it  was  held  that  where  a  mer- 
chant, with  each  sale  of  merchandise  to  tbe 
value  of  50  eenla,  gave  the  purchaser  the  right 
to  guess  as  to  tbe  nnmber  of  beans  in  a  guse 
gloDe, — tbe  naaiest  gnesser  to  receive  a  irold 
watch, — the  transacDon  waa  a  lottery.  The 
«ourt  there  quoted  with  approval  several  defl- 
niilona  of  a  "lottery,"  some  at  which  are  as 
SIL.  a  A. 


follows:  "Whether  the  enterprlaa  . 
called  a  ichemB  of  chaoce,  a  gift  enteri 
lottery,  it  la  atlll  a  scbeme  of  chance,  and  i: 
lat  sense  a  lottery  or  gift  enterprise.  £«AaiM 
.  State,  81  Ind.  l&T'  "Where*  pecnniu) 
consideration  is  paid,  and  It  is  determined  b 
lot  or  chance,  accorditig  to  aome  scbeine  bdt 
out  to  the  public,  what  and  how  mucli  be  *bi 
pays  the  money  \a  to  have  for  it.  Ih*t  Is  a  Id 
tery."  Svli  v.  Bugglei,  K  N.  T.  434.  "A 
lollery  is  ascbemetor  tbedlstribolionof  prim 
by  chance."  Bunn  v.  fljDpis.40  III.  465.  It 
EothTcck  T,  PerHnioK.  tupra,  it  was  t^ 
"II  is  well  settled  lo  this  state  that  evm 
scheme  for  the  division  or  dispositioo  ot  pnc 
erty  or  money  by  chance,  or  any  inme  of  bar 
ard,  la  prohibited  by  law,  and  ibat  every  cca 
tract  or  agreement  in  aid  of  auch  a  scbcnw  ■ 
void  as  against  public  policy;"  cltiag,  in  en 
nection  with  some  ot  the  cases  we  havediK. 
those  ot  Eiggint  v.  Miner.  IS  Ind.  US. 
Thatcher  v.  MorrU,  11  N.  T.  4B7.  "Lof  ■ 
defined  to  be  "a  contrivance  to  dcienniaei 
question  by  chance,  or  without  Ibe  action  i' 
man's  choice  or  will."  Ghanannah  t.  StalL 
49  Ala.  396;  IS  Am.  A  Bng.  Ene.  Law,  p.  IIB. 
Webster's  International  Dlctiotiary  ddho 
"lot"  as  "anything  nted  In  deb  rminiii;  1 
question  by  chance,  or  wlibont  man's  choice* 
will."  Itthe  property  snbject  to  dtatribntiM 
possesses  unequal  valaes.  so  that  one'a  good  > 
111  luck  In  Ihe  scbeme  of  distributioD  maydt 
lermlne  whether  he  shall  receive  more  or  ka 
for  his  Invealment,  tbe  scheme  la  ■  IoOkt. 
i>unn  y.  FVopU,  40  lU.  400.     Nor   fa  It  iMi 


personally  participate  in  the  drairing.  ¥lm 
ijig  V.  BtlU.  8  Or.  280;  Riggt  ▼.  A4am».tMfn 
By  the  definite  language  of  the  contract  in  lU 
case,  the  lot  which  ibe  appellee  agreed  to  jnc 
chase  was  to  be  determined  by  k>L  It  wm  1* 
be  one  of  the  fifty-four  parcela,  to  be  deaf 
nated  wholly  by  chance,  and  without  Ibe  ^ 
or  choice  ot  the  appellaut  or  the  appclkc 
Whether  he  was  to  pay  flOO  or  $800  wai  1 
question  over  which  he  had  no  choioe,  and  tbt 
appellant  waa  without  controL  Any  adni 
luge  in  the  selection — by  reason  of  locatioo, 
character,  slse,  or  condition — of  a  lot  tron  aci 
of  the  various  claasea,  as  arranged  t^  iIm  pried 
marked,  waa  not  to  bedetermined  byifaejodf 
ment  ot  a  subscriber  or  the  seller,  but  depnidM 
wholly  upon  the  cbanceslo  be  settled  bv  "hK,' 
as  tbe  contract  provided.  DistritMiAoo  In 
chance  was  never  more  certainly  oontemplaUo 
and,  if  not  so  contemplated,  the  manner  Ir 
which  tbe  appellee'a  alleged  puitdiaae  was  de 
termlned  was  never  outrivaled  aaa  iDrthod(< 


atance  tbe  person  to  be  beneOled  ezendsed  ka 
own  Judgment  in  determining  npoa  anombi 
The  met^  adopted  was  nokaa  objectfcwable. 
as  one  of  mere  chance,  than  tbe  methodi  li 
the  old  Lonlsrille  Library  Aawciatton.  or  Ik 
mor«  recent  LonUana  Lottery.  IT  tbere  hid 
been  nothing  In  the  contract  directing  tk 
choice  t^  lot,  and  tbe  choice  had  been  madetr 
tbe  manner  allied  In  tome  of  tbe  anawta 
evetv  objection  would  prevail  againat  It  tksi 
would  obtain  it  tbe  appellee  bad  Men  assigaed 
a  lot  aa  tlie  leanlt  of  a  game  ot  cards,  ik 
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throivfng  of  dice,  or  tbe  tnnilDfc  ot.tbe  roa- 
lelte.  la  ko;  one  of  theae  meUiod*  tbe  re- 
sult dependB  eutirelj  upon  cbaoce,  and  ex- 
cludes tbe  eiercise  oF  tbe  JudjciiieDL  Id  th« 
earn  of  Suain  t.  Buaell,  nipra,  thli  court 
quoted  wlib  ipproval  from  State  v.  Clarke,  S8 
N.  H.  884,  6t1  Am.  Dec  728,  "tbat  »ber«  a 
PCCUdUt;  coDBideratloD  Ii  paid,  and  dt  Is  de- 
letmiDed  by  lot  or  chance,  accordios  to  some 
scbeme  held  out  to  tbe  public,  wbat  Ibe  party 
-wbo  ps;i  the  monej  It  to  bive  foi  it,  or 
irhetber  be  is  lobave  anything,  it  is  a  lottery." 
In  tbe  prcaent  case  tbe  subscriber  Is  to  get  a 
lot  mor«  or  kaa  valuable,  depeudlug  alone 
upoD  chance;  and  he  is  to  pay  for  it  a  sum. 
more  or  leas,  depending  alone  upoo  cbsDce. 
It  was  farther  said  by  this  court  in  tbe  case 
meotloDed.  referring  to  Den,  Wooden,  t.  8Aol- 
^cea.  28  N.  J.  L.  470:  "Woodeu  bad  divided 
a  parcel  of  land  Into  flftyelgbt  lots,  of  unequal 
viJue,  from  fSO  to  $600  per  lot,  and  disposed 
of  them  at  (73  eacb,  and  the  particular  lot  of 
land  to  which  eacb  petson  nas  to  receive  a  llUe 
was  determined  by  lot.  The  supreme  court  of 
ifew  Jersey  say  this  vas,  both  In  form  and 
Bubatance,  a  lottery. "  Tbe  difference  between 
tbat  case  and  Ibe  present  la  merely  In  degree  of 
advantaKe  or  dlBadvaniage  to  ibe  parties,  In 
tbe  amount  to  be  paid,  and  the  proportionate 
values  to  be  received,  ai  between  Iboee  wbo 
make  tbe  payments.  The  method  of  dislribu- 
tion  in  eiiber involves  theobjecllonable  feature 
of  chance,upon  which  the  choice  of  property  of 
higher  or  lower  value  and  greater  or  leas  price 
■a  determined  wllhout  the  exercise  of  tbe  will 
aod  iudtiment  of  tbe  parlies.  Tbe  manner  in 
which  [be  chances  In  this  case  weredetermined 
Is  even  more  otijecdonable.  Here  forty-seven 
lota  were  made  tbe  subject  of  choice  for  the 
selection  of   but   thirtv-flve  lota,  and   thereby 


tbe  appellant's  remaining  twelve  lots  in  tbe 
scale,  and  bis  ownerablp,  with  locatioos,  char- 
acier,  and  values,  all  depending  upon  the  n- 
BuU  of  tbe  drawing. 

Another  fealure  of  the  contract,  and  the 
maoDer  of  executing  It,  la  In  the  offer  and 
award  of  the  "prize  lot."  Counsel  for  appel- 
lant seek  to  eliminate  this  feature  of  the  con- 
tract, and  to  uphold  that  which  remaina.  by 
InaislinK  that  this  lot  was  a  gift  to  all  of  the 
subscribers,  without  contract  rhat  it  should  go 
to  any  one  by  lot  If  this  were  true,  aod  iLe 
appellee  was  denied  tbe  beneQt  of  that  part  of 
his  coblract  by  tbe  appellant's  conveyance  to 
one  of  the  sahscrihers  in  violation  of  tbe  con- 


tract, weareat  aloae  todetenDfBehowbe(tb« 
appellaDi)  la  In  a  poaitfon  to  Insist  upoo  the  an- 
lorcement  of  a  contract  which  he  has  violated 
and  rendered  Impossible  of  complete  ezecatloo. 
Bat  we  do  not  agree  with  tbis  view  of  tbe  cod- 
tract;  It  la  stipulated  that  a  "prize  lot"  !■  "to 
be  given  away."  and  la  to  be  "awarded"  In  a 
manner  to  be  determined.  It  Is  not  siipulated 
that  all  of  the  Bubacribers  shall  become  the  own- 
er of  this  lot,  nor.  In  fact,  that  any  one  of  them 
shall,  but  when  the  parlies  came  together,  with 
[be  knowledge  and  cooseot,  it  not  tbe  direct 
participancy,  of  tbe  appellant,  the  contract  is 
construed  to  mean  that  tbe  "prize  lot"  Is  to  be 
awarded  to  some  one  of  the  Bubsrribers,  wbo, 
by  the  result  of  chance.  Is  proved  to  possess  the 
luck  to  have  hla  name  and  the  "prize lot" 
ticket  drawn  simultaDeously.  This  conatruc- 
lion  of  (be  contract  it  ratiDied  and  acted  upoo 
by  tbe  appellant  in  tbe  act  of  conveylpg  tbe 
lot  to  tbe  lucky  subscriber.  This  coDBlruc[io& 
of  tbe  contract  renden  certain  [bat  doubtful 
port  of  It  which  omitted  to  stipulate  tbe  person 
to  whom  and  object  for  which  the  "prize  lot" 
was  to  be  awarded.  It  was  to  increase  the  in- 
terest of  a  Bobscrlber,  who,  by  subscriblog  for 
one  lot,  had  tbe  chance,  for  the  tame  money, 
to  get  two  loU.  We  find,  therefore,  that  both 
tbe  contract  and  the  manner  of  attempting  to 
comply  with  ItB  terms  were  against  good 
morals,  forbidden  by  public  policy,  and  void. 
Appellant  Insists  that  (be  lower  court  erred 
in  sustaining  a  demurrer  to  bit  reply  to  these 
answers,  in  which  reply  he  alleged  that,  when 
be  tendered  appellees  deed,  U  waa  declined, 
not  bocanse  the  Umntactlon  was  against  public 
policy  and  void,  but  for  tbe  reason,  then  staled 
by  him,  that  appellant  had  not  complied  with 
the  requirement  of  tbe  contract  sa  to  the  build- 
ing of^a  factory,  AuUiorllies  to  tbe  proposi- 
tion that  one  may  not  assert  one  defense  out  of 
court,  and  another  In  court,  to  the  prejudice 
of  Ibe  complaining  party,  are  dted.  We  do 
not  stop  10  coDBider  the  true  doctrine  of  theae 
caset.  It  la  enough  to  say  that  one  who  asks 
equity  must  present  clean  bands  in  which  to 
receive  it.  Here  tbe  appellant,  from  the  be- 
ginning,  bad  unclean  bands  He  originated, 
carriea  forward,  and  In  Ibis  suit  soogbl  to  en- 
force, a  vicious  conlracL  He  is  in  no  poailion 
(o  ask  that  equity  estop  his  ally  from  exposing 
tbe  vice  of  that  conlnct,  tbe  enforcement  of 
which  public  morals  forbid.  Tbe  evidence 
supports  the  Judgment  of  the  circuit  court. 
There  is  no  error  in  the  record,  and  Ms  jvig- 
meHtitq^naad, 
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ffTATZ  ot  Tennetaef^  Afpt,, 


of  eieotiaaaaariirinat  poH-taz  r«a*lpt,«raet^ 
Hfled  dopUoate  oopy  tbartot,  or  a  oertlBaaie  ot  a 
constable  or  deputy  ooll<N>tor,  or  else  an  affidavit 
of  tbe  voter,  that  tie  lias  paid  hli  poll  taiandtbat 
hli  leoetpt  Is  lost  or  mlsplaoad,  is  witliln  ttie 
power  of  the  legMarara.  even  aa  applied  to  a 
voter  wbohaa  aotuallr  paid  bis  poll-tax. wbeie 
the  Oooatltutlon  reqnliea  "^HafMtocT  erMeooe" 


In  a  nMs  to  Blata,  A 


Ia.wT 


v.Btaka  ai.tjUL.a. 
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K  ud  tb*  ptnttr  ot  me  ballot  box." 
aon»ta.mn 

APPBAL  by  the  State  from  a  judgment  of 
the  Circuit  Court  for  Vnjue  Coun^  qauh- 
lug  an  iDdlctment  againtt  the  derendaot  for 


No  appearanoe  for  appellee. 


BnoAfpFaMM,  Ch.  J.,  ddJTered  the  optnloD 
of  tbc  court: 

Dcfeadaot  itaa  Indicted  la  tbe  circuit  court 
of  Wayne  county  for  Illegal  rotlng.  The 
charge  waa  tbat,  in  a  certain  elecUoD,  beld  on 
the  leth  of  October,  1895,  lo  tbe  fourth  drll 
dlatrtct  of  Wayoe  county,  lo  elect  a  Justice  of 


fully  Tole  lo  aald  election  without  fumlabing 
to  tbe  Judges  thereof  sattBrictorv  evidence  that 
he  had  paid  aaid  poll  tai,  to  wit,  that  be  did 


not  preneiil  lo  the  Judges'  of  nid  election  bia 


authenticated  certificate  of  a  conaiable  or  dep- 
uty collector,  aa  reqnlred  by  law,  nor  make  af- 
fidavit In  writing  signed  by  him  that  he  had 
paid  bis  potltaz  and  that  bia  receipt  therefor 
wai  lost  or  misplaced.  Tbti  indictment  was 
quashed  on  motion  of  defendant,  and  the  state 
appealed  in  error. 

Tbe  cortectnesa  or  incorrectness  of  tbe  Judg- 
ment depends  opou  tbe  question  whether  chap- 
ter S8  of  the  Acts  of  the  Extra  Besaion  of  tbe 
Legislature  of  1B91  is  or  la  not  constitutional. 
There  Is  no  doubt  of  Ilie  application  of  that 
act,  nor  is  there  auy  objection  to  ibemanDerof 
lla  pasaage.  On  August  T,  1891,  Qov.  Bu- 
chaoau  t»ued  bia  prorlam  alien  coDvenlng  tbe 
general  assembly  lo  extraordinary  session.  TIm 
uw  in  coDtTOTersT  was  Included  in  the  call, 
and  the  manner  of  Ita  lubeequpiit  passage  by 
the  legislature  thus  conyened  by  tbe  governor, 
Ita  regular  enactment  by  tbat  body,  and  lla  ap- 
proval by  tbe  governor,  are  not  qviestioned.  It 
was  properly  piAsed  on  the  l&tb  and  approved 
on  Ibe  ]9th  of  Sepiemtwr,  1891  (Acia  Ex.  Bess. 
1B91,  pp.  45-4B).  Nor  Is  tbereaDyquestlon  of 
the  validity  of  the  ludictment  thereunder  aa  to 
form  or  terms.  Tbe  1st  section  of  tbe  act 
provided  "tbat  chapter  222  of  tbe  acts  of  tbe 
regular  session,  approved  March  80.  I89t,  reg- 
ulating the  elective  franchise  [which  act  waa 
itHelf  aa  amendment  of  the-  act  of  1690,  Ex. 
6esa.  p.  67,  chap.  28],  In  accordance  with  art. 
4,  §  1,  of  the  Constitution  of  tbe  slate,  be  so 
amended  as  to  require  that  tbe  Batiafacloiy  evi- 
dence to  be  furuiebed  by  the  voter  to  the 
Judges  of  the  election,  whether  general  or  spe- 
cial, wbelber  national,  stale,  county,  ormunici- 
Ri,  that  he  has  paid  tbepoll  tax  contemplated 
the  ConsiitutloQ  assessed  against  htm,  If 


Jy.  when  aald  tax  baa  bee*  prid 
constable,  and  not  to  aaid  taoBiee,  pwwalj  m 
tlfled  by  the  trustee,  or  aluU  make  aOdsviia 


misplaced,  which  aflld«vlt  rtiall  be  Bed 
the  said  lodges  and  by  them  atlacbed  and  I 
an  exUblt  to  the  letnntattf  aaid  dect&m.' 
Stb  Mctioo  of  this  act  provided  "tbat  Bay  fa 


yattag.  or  any  Judge  of  any  ekctka  pr 

Ung,  hnowlDm, anr pi --" 

nme  without  havuia  lirat 


Tpoaon  to  Tola,  ta 


proTlelona  of g  1  ofthla  act  Ttbe  aectbe Jo 
quoted],  shall  be  guilty  of  a  nttadcmeaaor,  aai 
on  conviction  thereof,  ahall  be  floed  oat  ka 
than  ISO  and  Impriaoned  In  tbe  cooBly  Jail  > 
workhouse  ninety  days."  A  tefeience  u  " 
Indictment  clearly  showa  that  it  etaUt  a 
rense  under  this  act,  and,  it  tbe  act  tie  viCl, 
la  clearly  good.  The  objection  of  tbe  defrnd- 
aut  la  tbat  the  act  ft  nncoDstitatJoaal.  and  ila 
Involves  tbe  consideration  of  tfaecoosiitntioBi 

JiroTlsions  which  It  la  urged,  on  tbe  one  haad. 
Dvalldate,  and,  on  tbe  oUwr,  aatbociK,  ik» 
statute.  These  are  embodied  in  ait.  ^  $  I.  c! 
tbe  Conatltation  of  1870.  That  aectfan  lesA 
as  follows:    "Ever7  maledtiKeD  ottbeftil 


montbs,  and  of  the  cooDty  wbeieio  be  may  of 
fer  bis  vote  for  six  montlM  next  preceding  th; 
dn;  of  election,  ahall  be  entitled  to  Tote  b* 
membera  of  the  general  aaKmUy  and  dhe 
civil  ofBcers  of  the  county  or  dtatnct  in  ivhk^ 
be  reeides;  and  there  shall  be  no  qualificstMc 
attached  lo  the  right  of  anffran,  except  ibK 
each  voter  shRll  |fve  to  the  judges  of  electka 
where  be  oSera  to  vote  saiiBfaetor7  evidesa 
that  be  has  paid  tbepoll  taxes  a— eaotd  apfaa 
bim  for  such  preceding  period  aa  the  1^^ 
turc  shall  prescribe,  and  at  such  tune  ai  mir 
be  prescribed  bylaw,  without  which  biiTnl( 
cannot  l)e  received.  And  all  male  dtlaeiai' 
the  stale  shall  be  subject  lo  the  payraeatt' 
poll  taxes  and  the  performance  of  miliiUT 
duty,  within  suchagesasmay  bepreacribedtn 
law.  The  general  assembly  ahall  bavepoM' 
tt  laws  requiring  Toteia  to  vote  in  ^ 


the  conctusJOD  of  this  provision,  ft  cannot  b 
Bucceaafully  denied,  and  is  not  disputed,  lU 
tbe  leglslsture  would  have  tbe  right  to  aukt 
the  furnishing  "Bailsfactoiy  eTidenca"  of  '>' 
payment  of  a  poll  t«x  a  prerequisite  of  votisf 
and  Its  nonfurnishing an  indictable  oirmM;ssd 
tbe  original  act  of  ISBO,  which  we  bave  dui. 
couQned  iUelf  to  these  general  tenna,  Tk 
first  amendatory  act  of  1891  provided  that  Ibi 
'■sslisfacloiT  evidence"  should  consist  «f  tl« 
original  poll  tax  receipt,  or  a  duly  cerlifici 
copy,  or  an  affidavit  that  the  Voter  bad  paid 
bia  poll  tai  and  that  bia  receipt  waa  lost  i" 
misplaced.  Acta  1861,  p.  486.  Tbe  act  «' 
ate  considering  enumeraled  these,  and  added 
provision  for  cerllflcaie  when  paid  to  a  cta- 
stable, — net  an  enlargement,  but  rather  an  » 
planatorj  provldoo,  covering  cue  of  anchpsy 
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ment,  which  mlriit  hive  bmn  of  doubtful  con- 
ttnicttoD  under  Uie  flnt  act  of  1891. 

The  objection  mode  to  the  act  is  not  that  Ibe 
legWalure  could  not  prescribe  tb&t  "satlsfao- 
Mtj  eTldence"  should  be  furulsbad,  nor  Is  It 
objected  that  the  legislature  (In  prescribing 
:hat  such  evidence  should  be  a  receipt  for  pay- 
neot,  or  a  certified  copv.  ortbe  sffldaTltofthe 
rotei  that  he  had  paid  toe  tax  and  had  such  t«- 
xipt,  which  was  lost  or  misplaced)  was  n- 

tuirlng  evliience  not  satiefactair,  or  eri- 
euce  dlfBcult  to  nuke,  or  which,  In  any 
;vent,  could  exclude  the  voter  from  the  ei- 
ircise  of  his  right  to  vote.  It  Is  obvious 
;bat  to  requite  the  origlQal  alone,  or  either 
Jie  otiginal  or  oop;  of  receipt,  sa  the  only 
evidence,  miffht  make  voUng  a  matter  of 
lllBcalt;,  aoo,  in  case  of  loss,  ao  Impoasibillty; 
}ot,  wheu  lo  tbeee  Is  added  the  provision  that 
he  voter's  own  affidavit  of  their  loss  is  suffl- 
Heot  to  enable  him  to  vote  without  them.  It  la 
>bTlous  that  Qo  bIndniDce  I9  imposed  to  his 
■fee  atid  naobetructed  right  of  suSrage.  It 
snoot  be  denied  that  the  original  receipt  was 
Food  evidence,  noi,  in  its  abseDce.  that  a  certl- 
led  copy  is  good  erldeoce,  It  Is  only  in  favor 
if  the  right,  however,  that  the  legislature 
nakes  them  "satisfactory,"  for  It  might  be  true 
hat  a  -voter  might  have  either,  and  jel  not  Id 
'act  have  paid  the  tax.  So,  It  la  true  that  his 
ifBdavit  mieht  be  false,  and  still  it  ia  made 
evidence.  In  Other  words,  the  legislature  has 
eft  with  the  voter,  unhampered  and  uobln- 
iered,  the  opportunity,  as  well  as  the  right,  to 
urnish  such  satlsfBCtorj  evidence  In  the  kind 
>f  evidence  prescribed,  and,  having  done  so, 
■as  no  more  nor  less  discharged  than  It  wai 
luthorizcd  to  do.  Its  constitutional  duty.  It, 
mder  the  guise  of  requiring  satisfaciory  evl- 
leoce,  It  had  acted  arbllrarily,  andcontrarj'  to 
he  spirit  of  the  Oonstltutiou,  if  not  tolls  letter, 
ta  action  might  well  have  been  held  Toldj  but 
vben  it  adopts,  even  under  that  part  of  the 
:onBtttutional  article  requiring  the  offering  of 
atlstactory  ertdence,  only  the  production  of 
hat  evidence  which  all  manklna  would  deem 
o  be  such  as  the  voter  could  easiest  make,  and 
vbtch  Is  most  naturally  expected  to  establish 
he  fact  lo  be  shown.  It  could  not  In  held  that 
he  legislature  had  tmnicended  its  power  un- 
ler  the  Constitution  had  IDe  first  clause  of  g  1  of 
irtlcle  4  stood  alone.  But  the  clause  In  question 
iocs  not  stand  alone.  It  was  obvious  to  the 
^onaiitutlon  makers  tbat  fraud  and  force  might 
le  attempted  in  our  elections,  as  tbey  bad  been 
ivery  where  eloe;  and  so  It  was  deemed  proper. 
Dough  tt  was  probably  not  essential  (for,  in 
he  absence  of  restriction  by  the  Constitution 
be  legislature  would  have  possessed  geoeral 
Mwer  on  this  subject,  as  all  others  ot  leglsla- 
ive  nature),  to  add  spedflc  power  to  eoact 
awH  "to  secure  the  freedom  of  elections  and 
he  purity  of  the  ballot  box,"  thus  putting  Its 
»nstltutiODal  authority  beyond  cavil  under  the 
general  terms  of  the  Constitution  as  to  "satis- 
actorv  evidence."  But  under  such  terms,  re- 
peated only  and  literally  in  a  atgtutory  enact- 
nent  (as  was  the  case  In  the  act  of  1890),  and 
eaving  this  phrase  to  be  construed  as  might 
>est  accord  with  the  capacity,  judgment,  and 
MTtiaan  bias  (where  It  might  exist)  of  all  the 
Jioasands  of  judges  of  elections  who  would 
hereafter  have  to  construe  and  gin  It  effect, 
II  L.  It.  A.. 


It  Is  clear  tbat  do  gnater  source  of  oppression 
and  Impurity  of  the  ballot  box  coula  be  con- 
ceived than  might  be  originated  In  diverse  and 
improper  conalructiOD  and  eiercise  ot  ai    ■ 


frage  upon  the  moat  false  and  flimsy  pretexts 
of  the  insufficiency  ot  their  evidence  of  pay- 
ment ot  poll  tax,  and,  oo  the  other  hand, 
might  be  pi^rmltled  Improperly  to  exerclae  it 
upon  the  most  unsatlsfsciorj,  and,  indeed, 
upon  no,  evidence,  provided  tbe  judges  ot  elec- 
tion should  bold  themselves  satisfied  with  what- 
ever was  ofterod  or  with  none. 

The  frnmers  of  tbe  Constitution,  therefore, 
did  not  totend  to  leave  tbe  legislature,  by  anf 
restriction,  powerless  to  prevent  this  result, 
but  especially,  along  with  this  declared  au- 
thority to  legislate  on  the  poll-tax  provision  so 
as  lo  desigoate  the  lime  preceding  election  for 
which  it  should  be  paid  and  ages  within  which 
It  Bhouhl  he  paid,  authorized  it,  on  this  sod  all 
other  sabjects,  to  eosct  such  laws  as  would  se- 
cure the  freedom  of  elections  and  the  purity  of 
the  ballot  box.  Withio  proper  limits  the  legis- 
lature is  the  judge  of  what  such  laws  should 
be,  and  it  was  clearly  within  tbelr  province 
to  say  that  this  was  such  a  law.  Cook  v. 
State.  90  Tetm.  407, 18  L.  R  A.  IS8.  It  is 
obvious,  loo,  that  11  is  so  in  tact.  We  have 
already  shown  that  tbe  evidence  which  the  act 
declares  )o  be  satUfaclory  Is  that  most  natur- 
ally and  most  easily  obtainable  and  to  be 
made  by  the  voter,  and  that  only  which  or- 
dinarily  and  by  common  consent  Is  assumed 
by  all  to  be  the  acceptable  evidence  ot  the  fact 
ol  payment.  But  we  have  also  suggested  that 
while,  for  ttll  convenient  and  practical  pur- 
poses. It  Is  the  most  available  and  best  evi- 
dence, it  ia  not.  In  fact,  the  Ijest.  The  best 
evidence  which  could  be  required,  perhaps,  by 
any  judge  of  election,  would  be  tbe  actual  pay- 
ment In  his  presence,  by  the  voter,  of  bis  tax 
to  tbe  collector.  Now,  suppose,  under  the 
Constitution,  the  legislature  bad  no  power  to 
prescribe  what  sbouTd  be  satisfactory  evidence, 
and  tbe  phrase  left  Id  general  terms  to  the 
judges  of  election  for  their  construction  and 
their  guidance,  and  that  some  or  all  judges 
would  be  ssttsfled  with  no  less  evidence  than 
that  suggested,  it  Is  obvious  tbat  such  view 
would  be  subversive  practically  of  the  right 
ot  suffrage,  80  other  modes  of  proof  might 
be  demauded, — as.  Ihst  tbe  voter  should  pro- 
duce wllnessea,  to  prevent  Imposition  of  forged 
receipts  on  tbe  judges,  and  then  witnesses  of 
the  good  chnracter  of  these,  that  the  judges 
might  be  tlioroughiysaliafled.  And  so  llius- 
tratlotis  mighi.  oe  multiplied  of  tbe  variotif 
constructions  which,  naturally  and  innocently, 
different  Judges  ot  elections  might  put  upon 
these  wonls,  to  say  nothing  of  tbe  multiplied 
frivolous  sod  false  construcdons  wblch  extreme 
partisan  officials  might  give  to  them,  to  defeat 
or  obstruct  tbe  voles  of  those  who  should  be  of 
another  political  parly  than  that  of  tbe  judges. 
And,  too.  In  the  matter  of  permitting  voters  lo 
cast  their  ballots  on  "satisfsctnry  evidence"  of 
poll-tax  payment,  what  a  diversity  of  con- 
struction would  prevail  I  In  one  case  tbemei« 
statement  of  the  voter  would  be  deemed  satto- 
fsctoryi  in  another,  not;  and  so  of  unsworn 
statements  of  other  witnesses  for  the  voter. 
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And,  anln,  becaoM  aoiHQ  one  of  the  juilfces  oi 
otbera  Knew,  or  did  not  know,  that  be  bad 
voted  At  s  former  elecMon  io  same  year,  or  be- 
cause be  waa  good  for  tb«  tax.  be  u  presumed 
to  hare  paid  il,  ot,  being  boneat,  that  presump- 
tion is  Indulged;  or  because  somebouy  vonld 
•ay  itiat  tbey  bad  heard  tbe  collector  say  tbis 
tax  was  paid,  oi  that  all  poll  tax  of  the  given 
couDtj  was  paid,  hence  no  special  evidence  in 
the  particular  case  is  required,  etc.  These  il' 
lusIratioDR,  too,  might  be  multiplied  indeO- 
nitelj,  but  the  ones  given  Ure  Bufflclenttoshow 


tbe  CoDslftulioD  If  it  nas  not  penultied  to  be 
given  one  easy,  fixed,  plain,  and  natural  lim- 
itation by  tbe  legislature;  or,  speaking  more 
accarate)^.  If  tbalegiilalute  was  not  permilled 
to  prescnbe  Just,  plain,  eaally  observable  offer 
lags  of  proof  as  the  "satisfactory  evldeace"  of 
the  CoDstltnilon,  and  thus  destroy  tbe  facility 
to  luppma  the  freedom  of  eleciiooi,  and  to 
■ully  the  purity  of  the  ballot  box,  which  lurks 
beneath  Uke  dangerona  limita  of  thia  general 
phraseology. 

It  was  not  only,  therefore,  within  the  powei 
of  tbe  leftlslalnre,  but  it  was  the  duty  of  that 
body,  to  pass  some  auch  law  as  would  defloe 
thkt  eVidence,  and  compel  Judges  of  election  to 
accept  It  when  offered,  in  all  cases  alike,  and 
thus  enable  every  voter  in  Tennetsee  to  cast 
hia  free  and  uubiodered  ballot,  and,  at  the 
same  time,  to  prevent  the  denial  to  any  voter, 
bonever  low  end  humble,  iftnorant  or  Illiterate, 
of  such  rtgbt,  by  (be  adopiion  of  such  meihod 
of  evidence  aa  he  could  get,  or  if  he  could  not 
get,  coald  give  himself,  when  be  went  to  vote, 
and  thus  make  it  impossible  for  him  to  I>e 
cheated  out  of  the  privilege  of  voting,  under 
the  conaiilutlonal  provision  on  tbis  question. 
On  the  general  questioo  of  tbe  validity  and 
Strict  bicdiog  effects  of  such  laws  as  require, 
not  merely  the  existence  of  certain  facta,  but 
parltcuiar  proof  ot  Ibeir  eiistence  to  be  made, 
U  a  prerequisite  to  voting,  there  is  no  doabt, 
and  we  refer  to  a  few  of  the  authorities  where 
tbe  question  is  more  elaborately  considered. 
It  is  loo  well  settled  now  to  need  argument  of 
extended  slatemeDt.  Paine,  Elections,  S  4B1; 
Brightly,  Elect.  Caa.  p.  452;  Be  Ounek^t  Elec- 
tion. 188  Pa.  478,  10  L.  B.  A.  338;  Coolev, 
Const.  Lim.  p,  758;  18  Pa.  Co.  Ct.  644;  & 
Dttfis'i  Et«ftton,  4  Brewflt  (Pa.)  68L  And 
that  a  vole  cast  without   sucb    prerequisite 

eroof  of  fact  Is  illegal,  though  tbe  fact  existed, 
I  well  recognized.  Someof  tbe  cases  referred 
to,  and  numerous  others,  cover  this  pioposl- 
tlon.  Tbese  are  on  the  general  subject,  but  the 
express  language  of  our  Constitution  la  not 
(merelj)  that  the  voter  aball  pav,  but  that  "he 
shall  give  to  the  Judge*  of  election  satlafacion 
evidence  ot  payment,  .  .  .  without  which 
bis  vole  cannot  be  received."  The  statute.  In 
pursuance  of  I  bis  provision,  requires  tbe  giving 
of  sucb  salisfactorv  evidence,  and  makes  the 
bilnre  to  do  so  an  bdlciable  offense. 

Tbe  court  makes  neither  ihe  CoasiituiIoD 
nor  tbe  law,  but  upon  It  ia  devolved  the  dulv 
of  applying  them,  and,  ao  doing,  we  are  left 
no  alternative  but  to  hold  the  Indictment  Id 
this  case  valid. 

TAe  judgment  qf  the  Oireuit  Oatirt  U  there- 
fore revened,  and  the  case  remanded  for  trial, 
m  L.  R.  A. 
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widow's  eieetloD  to  take  downr  li 
andeT  ttiD  will,  wtiere  tlM  refUMd  mbmt*  at  U* 
widow  riven  to  Um  dteppalnted  JeihMi  k dm 
(ufflcl«nt  to  supply  ttae  loeg  to  nicli  deVlKe. 
).  Tbe  rl^kt  of  ranuOndanaeB  «•  b* 
meealmrmibeA  ftnd  laamedl»telj'  to  catB 
upon  and  eaior  tbe  nae  of  land  devised  satgeci 
to  a  widow's  lUe  sstale,  wben  iba  ititaetm  touli 
ander  tbe  wHL  Is  sabjeot  to  Uk  ntpenor  ij* bl  <i 
a  dlsappotnted  devisee  whoea  share  ia  itlmiiiMrt 
br  the  widow's  eleoilon  to  have  oanprnanoB 


APPEAL  by  defendaota,  tbe  A1exm>derfM- 
dren,  from  a  decree  of  tbe  Cbaucen  Coor. 
for  Haury  County  determtntng  Uie  nghti  at 
beneflclaries  in  tbe  will  of  W.  H.  Brown,  (!■- 
ceased,  upon  his  widow's  eiectiof;  agaioti  ib 
will  and  taking  tome  of  tbe  devised  propeiti. 
AJ^rmed. 

The  facts  are  stated  In  tbe  oplnioo. 

Mettri.  Vartreaa  *  Vartreea,  for  tf 
pellants: 

The  Interest  which  Mrs.  Browa  was  fina 
bv  the  will  may  be  aequestered  to  rampeosUt 
Mrs.  Taylor  for  the  loss  sbe  has  sustaioed  Iff 
rea*oo  of  Mrs.  Brown's  dissent  and  the  alia 
ment  of  pari  of  her  portion  lo  Mrs.  Browa  m 
dower;  but  tbe  interests  of  ibe  AlexaodtfcUI- 
dren  cannot  be  sequestered  for  tbat  purpon. 

Dower  is  the  estate  which  the  wife  has  bf 
operelioo  of  law  in  tbe  lands  of  ber  LustMnd. 

OornU  V.  Toung,  4  Tere.  3ia  26  Am.  Dec 
226. 

By  MllL  ft  T.  Code,  g  8944,  it  haa  beenit 
Btrlcled  and  limited  to  narrower  bouods  tbss 
those  ^  wfafcb  it  was  defined  at  common  laa. 
hut  as  far  as  it  goes  It  is  alill  the  same  cslalt 
Tbis  estate  is  one  she  is  entitled  to  under  tbe 
l4w,  which  DO  ooecan  defeat. 

Froil  V.  Etheridm,  1  Dev.  L.  SO:  Cbiri*  v 
Twng,  4  Terg.  22$,  26  Am.  Dec  335. 

Snch,  however,  is  not  tbe  case  witb  lespeci 
to  the  widow's  right  in  the  penoDal  esute^ 

GannoJi  V.  App^rtim,  14  Lea.  60S. 

When  a  widow  dissentssbedMll  be  endowed 
as  if  her  husband  bad  died  Inteslsle. 

Code,  g  3261. 

The  mansion  boose  aball  be  included  fa  thi 
dower  estate. 

Code,  g  S24T;  Vinemt  v.  Yiiuxnt,  1  BeU. 
833. 

With  tha  possibility  of  a  dissent  before  fctaa, 
and  with  cerldn  knowledge  m  to  tbe  com» 
queuce  which  must  follow.  Dr.  Brown  made 
a  will  whereby  he  gave  the  man^on  boose  Is 


Norm— Vie  law  at  to  the  ettriA  of  a  wMow^ 
eleotton  to  take  agalntt  a  will  upon  ri^n  of  otta 
panons  In  the  ealate  la  belfeved  lo  ba  tatbtO 
(onnd  In  the  prennt  caae  and  ta  the  Mote  to  Jtasa 
v.Enappen(Vt.)UI.B.A.ai;M(MMa  Mlvaa 
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provlsioii  wbat«TerkgalDUtb0diMppoliii 
wblchhii  daugbtet  tDd  mnddilldreii 
niffer  In  tbe  event  tola  nin  titould  dluent  from 
his  wIlL  It  maM  tberefore  be  Mromed  Ibat 
be  icteuded  Ibe  conKqueoce*  of  a  diaMDt  oo 


227. 

Tbe  doctrlM  of  election  Is  founded  on  the 
lATae  reaaoni  and  governed  bj  tbe  wme  mlea 
wben  applied  bD  a  widow  claiming  dower  u 
when  applipd  Eo  ur  otber  case. 

S  Bead),  Mod.  Sq.  Jur.  g  1081:  iMnard  t. 
ateeU.  4  Barb.  32;  Ruthtrford  v.  Mayo,  70  Ta. 
117;  Jenningt  v.  Jmningt,  31  Ohio  81.  81. 

One  equitable  or  chancery  consequence  i* 
that  "coanpeaaadon"  !■  oftentimes  allowed. 

No  court  Is  nutborized  to  make  a  new  dlatrl- 
tribntion  for  the  aake  of  equality. 

Jte  Vane^i  EfUiU,  »upra;  OrvHMt  r.  Bat»- 
ard,  1  Swauit  441.  imta. 

Equil;  will  aequester  the  Intentt  Intended 
for  the  elecllngbeneQdnty,  to  compensate  Mra. 
Tajlor  tor  tlie  losa  But  no  other  iutereste 
tbao  that  can  be  aequeatered. 

I  Pom.  £q.  Jur.  2d  ed.  g  S17;  1  Woerner, 
American  Law  of  Administration,  g  119; 
Oretton  t.  Howard,  1  Swaust.  441;  Jenningt 
V.  Jenningt,  21  Obin  Bt.  S6;  MeReyitoidi  *. 
Co'inU,  9  Qrait  £42;  Timberlalca  v.  PariiA.  S 
Dana.  S52i  ^ndoi^t  Apptal,  SS  Fa.  814;  Bs 
Bation^t  Ettate,  11)8  Pa.  807;  QaUagh^r'i  Ap- 
pfal,  87  Pa.  iSOO;  Jojum  v.  Knappen,  03  Tt.  891, 
14  L.  R.  A.  298;  Coiocrt  t.  Wood,  98  Tenn. 
464. 

A  dissenting  widow  takes  a  dislrlbutlve 
sbaie  of  tbe  peiaonaltj  subject  to  the  leslalor'e 
debts  and  the  ez[)enBe  of  admiulBtrallon.  It  Is 
not  prolerted  like  tbe  dower. 

Code,  §  8S5:j;  Gannon  t.  Apperton,  14  lea, 
BSa. 

Legacies  must  abate  ratably  when  neceMatj 
to  paydtbM  and  frive  tbe  widow  ber  Ibird  of 
tbe  persoDslty  remHlDlne-  after  paying  debts. 

Priicbard,  Wills,  g  471. 

Mr.  N.  R.  WUkaa  also  for  appellaDta^ 

Mr.  E.  H.  BMtefanr  for  Mrs.  Taylor. 

Mr,  Ih  B.  Ha2h«a  for  the  Taylor  children. 

WUkaa.  J.,  delivered  the  opinion  of  tbe 

Dr.  W.  H.  Brown,  of  Columbia.  Haury 
county,  Tenu..  died,  leavine  surrlving  him 
his  widow,  Mrs.  Mary  Lou  Brown,  bisdau^b 
ter.  Hra.  Mangle  C.  Taylor,  and  Lizde  0.  and 
Willie  B.  Alexander,  bis  graudcbildreu  by  a 
deceased  daugbier.  He  left  a  will  b^  which 
he  devised  to  bis  daughter  Mrs.  Taylor,  for 
life,  wlib  Tamaloder  to  bcr  chUdren,  bis  Teal- 
deuce,  two  Btoreboosea  and  Iota,  and  three 
other  lot*  in  Columbia.  He  left  a  farm  of 
about  680  acres  of  land  in  Maury  oooDty. 
which,  by  his  will,  he  divided  Into  twoeatul 

rs.  one  half  of  which  he  gave  tobia  widow 
life,  and  the  otber  half  to  the  Alexander 
children,  wlib  <«rtain  limllaUons  over  Jo  the 
event  of  iheir  dying  without  issue.  The  half 
given  to  tbe  wire,  upon  her  death,  was  to  bo 

anally  divided  between  Mrs.  Taylor  and  tbe 
eunder  children,  and  tbo  widow  waa  given 
cfa(dce  of  the  two  portloiia.  The  pcnonal 
SI  L.  R.  A. 


proper^  was  alao  bequeathed,  but  as  It  all  waa 
required  to  par  debts,  it  need  not  be  further 
conddered.  The  widow  disseuted  from  the 
will,  and  dowef  was  th«reapoD  assigned  her 
embndog  the  nsUence,  one  storehouse,  and 
the  rsDt  of  tbe  otber  for  foor  years,  all  of 


wind  up  tbe  ealsie  and  settle  the  rights  of  the 
Dartles,  the  chancellor  decreed  that  Mrs.  Tay- 
lor sbould  take  the  lot  No.  1  for  life,  aa  paxt 
compensation  for  what  ahe  loat  by  the  dissent, 
aud  that  injury  fartber  bad  resalled  to  ber  as 
a  conaequence  of  the  widow's  dlsiaut,  aud 
that  such  further  Injur;  or  damage  should  be 
borne  b;  Mrs.  Taylor  and  tbe  Alexander  <diU- 
dien  in  the  proportion  which  they  look  in 
value  In  the  estaia  of  Dr.  Brown.  The  raaslet 
made  a  report  designed  to  show  the  respective 
values  of  the  shares,  but  the  court  was  of  opin- 
ion that  It  did  not  sufflcieoily  appear  what  the 
amount  of  Mrs.  Taylor's  losa  or  injury  was, 
and  the  report  was  set  aside,  and  the  master 
waa  directed  to  report  Id  dollars  and  ceuta 
what  would  be  Just  compensation  to  Mrs.  Tay- 
lor arlsinf!  out  of  the  diftscni  and  allotment  of 
dower.  "Taylor  and  wife  excepted  to  the  ac- 
tion of  the  court  refuBlDgtucooflrm  tbe  clerk's 
report,  but  did  not  appeal.  Tbe  Alexander 
children,  by  leave  of  tbe  court,  appealed  be- 
fore tbe  coming  la  of  tbe  second  report.  Tbe 
court  of  chancery  appeals  held  with  the  chan- 
cellor, that  not  only  the  property  thus  refused 
by  tbe  widow  could  be  Riven  to  Ibe  devisee, 
thus  disappointed,  but  that  tbe  other  deviseea 
must  conirlbute  pro  raialo  make  good  the  deB- 
dt.  If  any,  according  to  tbe  respecUve  values 
given  to  them,  the  land  renounced  by  Hn. 
Brown  in  this  case  beine  Insufficient  to  maka 

good  to  Mia  Taylor  the  loss  sustained  by  her 
:  consrquence  of  Ibe  dissent;  and  itis  mainly 
upon  tbe  latter  portion  of  this  holding  that  the 
case  Is  now  before  us.  It  being  clear  that  the 
devise  refused  by  Mrs.  Brown  must  go  to  Mrs. 
Tajlor  to  reimburse  or  Indemnify  her  in  her 
Ion*  undfr  tbe  disseDl,  unless  the  doctrine  of 
Bcceler^iion  prevails  Id  bebolf  of  the  Alexan- 
der cbildteu.  The  holding  and  reasoning  of 
tbe  court  of  chancery  appeals  is  that,  when 
the  widow  dissented,  her  richt  of  dower  at- 
tached and  became  an  encumbrance  oo  all  the 
leslator's  lands,  no  matter  to  whom  devlaed; 
and  that  it  "hovered"  over  all  of  them  as  an 
encumbrance  until  asalgDment  made,  and.  in- 
aamuch  as  the  assignment  made  In  this  caaa 
was  exclusively  out  of  property  devised  to 
Hra.  Taylor,  that  devised  to  tbe  Alexander 
chDdren  waa  tbua  reUeved  of  the  encumbrance, 
and,  upon  broad  gtouuds  of  equity,  their 
■harea  must  eontribnle  pro  rata  to  relmburae 
Hra.  Taylor  for  ibe  loat  sustained  by  h«. 
Tbis  conlentloD,  thus  ineaeoied,  has  not  been 
directly  adjudicated  In  Teniiessee,  but  it  !■ 
cIslmM  tiial  In  prtndple  It  has  bean  decided  In 
favor  of  the  bolding  of  the  court  of  cbancerj 
appeals.  Forthe  Alexander  childrenltiseara- 
eatly  insUted  that  by  Hill.  A  V.  Code,  S  8847, 
It  la  provided  that  dowar  shall  be  so  alloUM 
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u  to  embnoe  Uw  dwelling  houM,  onthcxuea, 
bnlldlDgt,  lod  othar  ImprovemeDts,  or,  ff  It  be 
uDJuBt  to  kIts  the  widow  kll  tbe  botue,  & 
proper  part  matt  be  usig&ed,  and.  nnlM* 
KTsat  Injuetice  result  on  account  of  the  ralue 
of  tbe  bouse.  tCs  Talue  is  not  to  be  taken  Inlo 
coDBideradOD.  Vinetnt  y,  Vineenl,  1  Helik. 
83:).  It  is  therefore  argued  that  tbe  rlebt  of 
dower  is  not  a  common  burden  which  DOren 
over  all  tbe  land  uutll  It  is  localized  b;  asdgn- 
ini'Dl  Id  a  particular  locality,  but  that  It  muit 
be  so  located  as  to  embrace  tbe  mansion 
bouse  and  other  ImproTementa,  allhongb  It 
ma;  embrace  other  lands  in  order  to  make 
tbe  amount  to  which  the  widow  li  enti- 
tled. Assuming  the  conectneas  of  this  con- 
tention, it  is  therefrom  argued  tbat  when 
the  testator  made  hla  will,  giriDg  bis  mansion 
house  to  Mrs.  Tajlor,  he  must  have  bad  in 
Tiew  the  law  that  his  widow  could  Uke  it  by 
dissenting  ttotn  tbe  will;  and  inasmuch  aa  he 
made  no  prorislon  for  such  contingeno;,  he 
must  bave  Intended  that  In  inch  event  Hra. 
Taylor  abonld  bear  tbe  loas  lo  far  as  she  conid 
not  be  compensated  out  of  tbe  property  derised 
to  the  widow,  and  which,  upon  herdlMent.sbe 
Tenoanced.  On  the  other  band,  it  la  Imlated 
for  Hn.  Taylor  that,  tbe  renounced  property 
having  been  exhaueled  without  fully  compen- 
aatlDg  Iha  dla^polnted  devisee,  abe  baa  the 
right  to  call  upon  all  the  other  devisees  to  con- 
tribute pre  rata  to  make  np  this  defldt  and 
tbna  execute  the  will  of  tbe  testator  and  pre. 
aerve  the  rights  of  each,  so  far  aa  may  be,  un 
der  tbe  changed  condition  of  affairs. 

There  la  no  serious  question  made,  and  can- 
not be,  tbat  the  dissent  of  the  widow,  and  ber 
election  to  tahe  what  the  law  gives  her,  instead 
of  under  the  will,  is  followed  by  tbe  usual 
consequence  of  an  election  In  other  cases,  aod 
that  the  property  deigned  for  her  io  tbe  will 
must  be  aequeslered  and  given  to  her  for  com- 
peiisaiioo,asioothercaaesof  election.  1  Pom. 
£q.  Jnr.  407-517;  Jmningt  v.  jenntnpa.SI  Ohio 
BL  6fl.  81;  Vtan  v.  Hart.  «3  Ala.  SIO;  MeRev- 
noldM\.  CounU,  9  Qralt.  342;  JTtnnatnlv.  WUl- 
iami,  8  Leigh.  400.  81  Am.  Dec.  ((68;  SanSotfi 
Appeal.  60  Pa.  814;  Be  Bolion^t  EtiaU.  186 
Pa.  807;  CWoerf  v.  Wood,  88  Tenn.  454;  &iuf 
man  v.  Cavffman,  17  Serg.  &  R.  26;  OaUahan 
V.  BeMnwn,  SO  8.  C.  24S,  8  L.  B.  A.  487;  Ai- 
ten  T,  Hajiioim,  10  Eau.  626;  6  Am.  &  Eng. 
Enc.  Law,  p.  300.  and  notes;  Ford  v.  Ford,  70 
Wis.  00;  Jbn«  V.  Knavpen,(iRYl.SS\,H'L.  R. 
A.  29B.  But,  In  order  to  anstaln  the  holding 
of  the  court  of  chancery  appeals  In  this  case, 
there  mutt  be  tbe  further  interposition  of  tbe 
doctrine  of  conlrlbuiion  between  tbe  devisees 
in  order  to  make  up  the  deficit,  when  there  is 
■uch  deficit,  after  applying  tbe  property  de- 
vised to  the  widow,  and  refuted  by  ber.  For 
tbe  Alexander  children,  it  is  insisted  tbat  no 
such  doctrine  of  contribution  exists,  but  that 
only  tbe  general  results  of  as  election  follow, 
and  hence  only  ibe  refused  share  of  (he  widow 
can  be  given  to  tbe  disappointed  devisee.  Tbe 
learned  court  of  chanceiy  appeals,  speaking 
through  Judge  M.  M.  Nell,  cites  Hendanon  v. 
Oreen,  84  Iowa,  487,  also  reported  in  11  Am. 
Rep.  149,  and  the  case  of  Bobijucn  v.  Sarri- 
tan,  a  Tenn.  Ch,  II,  aa  conclusive  upon  the 
point  presented.  In  tbe  first  case  the  testator 
devised  tbe  plantation  on  which  he  resided  to 
81 L.  R.  A. 


hla  wife,  in  Ilea  of  dower,  also  certain  penad 
propeitfi  and  he  gave  40  acrea  of  laM  to  la 
letta  Gfreoi,  and  100  acfea  to  Emily  Boaks. 
subject  to  the  life  eatata  <rf  the  widow.  Tki 
widow  dtaaen  ted  and  toA  dower,  and  BO  am 
of  that  assigned  Emily  Boober  waa  gtrctis 
her  In  the  aindenment,  and  40  acrea  adaMwJ 
of  Emily  Booner'i  share  waaaiM  to  pa;  dAi 
The  court  beld  that  both  devtealo  Hn.  6m 
and  Hra,  Boober  were  apedBc,  and  tbat  Hn 
Green's  iO  acrea  mitat  oontribote  also  la  tic 
common  bntden  of  the  wtdoWa  ahare  npoe 
ber  (lissenL  It  will  be  noted  in  tbiactwOtt 
all  ibe  lands,  including  the  40  acres  giTnis 
Hra.  Qreeo.  were  given  to  tbe  widow  for  Hit. 
to  that,  to  tbe  extent  of  the  life  eetate  <rf  Ot 
widow,  it  waaslaiply  aeqneateilog  that  pn^ 
erty  gl^en  by  the  win  to  her,  and  not  tepinR 


property  given  exclusively  to  a  deriaee,  aid  it 
It  concedM  tbat  all  the  property  given  toUa 
widow  may  be  seque«  or^d  mder  tbe  geoml 


.  however,  tbat  the  court  in  tU 
case  did  not  limit  the  aeqaeatratloo  to  ihe  Ui 
eaiale,  but  held  tbe  entire  40  acrea  liable  to 
coatnbutloD.  The  court  alao  Bald  that  It  >■ 
manifest  from  the  terms  of  Ibe  will  that  tk 
testator  Intended  Mrs.  Oreen  ahouM  take  hcrtt 
acres  burdened  witb  tbe  encumbrance  e(  tkt 
widow's  dower.  We  find  no  exprea  lannip 
to  Ibis  effect  in  the  will,  and  the  maoifeat  mka- 
Hon  must  appear  from  hn[dicatlOD  or  tbegta- 
ernl  principles  of  law  in  such  caaes,  if  tttU 
It  la  said  that  tbe  later  caae  of  Qainerr 
Gaut.  73  Iowa,  149,  Is  in  conflict  with  the  ew 
cluslont  of  the  court  of  cbanoer;  unMK 
and  probably  witb  the  earitsr  caaa  at  A» 
dertcit  V.  Oreen.  84  Iowa,  4>7,  11  An.  Vip. 
'  '  Qainer  devised  all  bla  lands,  ei- 
cept  his  mansion  and  homestead,  to  bit  wilft 
and  gave  the  iiomeaiead  to  plalntUf,  aodgtn 
twelve  legacies  to  twelve  different  legatett 
Tbe  widow  waa,  however,  given  a  Ule  » 
late  Id  all  the  property,  real  and  poaossL 
The  widow  dissented  and  the  homealead  mi 
assigned  to  her  aa  dower,  and  this  defeiWd 
the  legacy  to  GaleSL  9ult  was  tbereapm 
bmnf^bt  d;  Gates  against  tbe  adminisinm 
and  belrs  to  recover  the  value  of  the  bolS^ 
atcud  thus  lost.  The  effoit  la  that  caae  was  V) 
charge  tbe  eetate  with  the  value  of  the  boot 
id,  and  tbe  court  held  tbat  Indlrectiy  Uiii 
I  an  effort  to  lecovet  from  the  heiia  of  Ibe 
testator,  and  takingilontof  tbe  estate  was nat- 
ine  all  contribute  pn>  rata.  The  court  Mid: 
'The  law  presumes  that  tbe  execution  of  iIk 
will  was  with  a  knowledge  of  tbe  law  by  ibe 
He  knew  tbat  nothing  would  \m 
Io  plaintiff  except  with  the  widow'a  codmbI 
Tbu  law  will  presume  that  it  waa  bla  purpw 
to  make  tbe  devise  contingent  upon  ta^  cns- 
senl;  that  bis  purposesud  wish  was  that,  ittbt 
wife  did  not  hold  tbe  homestead,  plunlill 
should,  but,  if  sbe  did,  plaintiff  aboolil  uta 
nothing  by  tbe  will.  If  we  may  Inquire  into 
the  purp(»e  and  wish  of  tbs  lefltalor.  wefts 
reach   uo  other  than  this  concludoa."   Thr 

Question  of  compensatloo  under  tbe  genrnl 
octrine  of  election  appears  to  have  been  ^' 
norcd.  This  case  is  sonwwhat  obscure,  botb  n 
Its  statement  of  facta  and  cooduaioaia  of  b«. 
decided  upon  several  grounda  dW  ap- 
plicable Id  tbia  caae.  It  waa  not  an  eftMt  V> 
recover  frcMn  the  'egateea  or  devlaeea,  botfton 
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le  admlnlKtntor  aod  beln,  sod  it  appeared 
lere  waa  fuod  enoagb  pasafng  in  tealannin  to 
!ie  heira  to  compeDute  for  tbe  loaa,  ud  ttwu 
119  fund  which  wsa  aongbt  to  be  reached, 
'he  legateea  and  derlMM  were  not  before  the 
Durt,andiiot  affected  b^  the  holding.  Tbe 
ourtaald:  "We  need  not  Inquire  whether 
3Js  doctrine  la  applicable  to  th«  cose  of  tbe 
rldow  and  the  beneflciarlet  trader  the  wUI  other 
dan  plaintiff,  for  the  reaaon  that  no  claim  fa 
uide  anlnac  them  Id  tbli  actl<u.  It  Is  aorelf 
ot  ap^cable  to  the  bdra,  who  will  take  the 
esidue  of  the  estate."  ijai  the  court's  con 
luslaa  waa  that  the  plaintiff  could  not  recover 
gainst  tbe  eaiate.  which  was  not  boand  by  any 
oatract  to  bioi.  Mr.  Farnham,  the  annotator 
f  tbe  Lawjer's  Reports,  dtea  thla  as  one  of 
be  two  cases  out  of  harmony  and  line  with  the 
urrent  of  aiilboclty.  and  refers  to  it  as  a  peciil- 
ir  case.  It  clearly  does  not  conalder  the  rlf;ht 
o  contribuiton  from  the  other  legatees  and  der- 
iees  under  tbe  will:  and  tbe  doctrine  of  com- 
•eosatioQ  so  nnlfonnlj  held  in  other  cases  was 
lOt  discussed,  but  was  ignoTed,  and  the  de- 
islon  waa  placed  upoo  oib»  and  diflerent 
Tounds.  See  Jotut  t.  Kntg)pe>i  (Tt.)  14  L.  R. 
L.  298.  and  note. 

Tbe  special  question  of  ieqairiuj>  tbe  resldn- 
rj  IcKnlecs  anil  devisees  or  the  hdrs  to  make 
;dod  such  deflclenry  is  considered  la  the  cases 
if  Re  Vanee't  Eotate.  141  Pa.  201,  la  L.  R,  A. 
:27;  Oaaagheft  Appeal.  87  Pa.  200:  Timber- 
ake  T.  Fari^,  S  Dana,  SCS.  The  glst'of  thess 
lecisioiis,  as  we  understand  them.  Is  that  the 
eeldaarT  legateeti.  and.  b;  parlrj  of  reason, 
leirs,  will  be  imulred  lo  make  good  such  loss, 
atber  than  specific  legatees.  In  the  case  at  bar 
bis  qufstlon  does  not  arise,  as  (here  is  no  re- 
iduary  fnnd,  and  no  inteitacy  as  to  anv  prop- 
Ttj'.  and  tbe  effort  is  to  enforce  conttlbalion 
imonK  speclnl  devisees;  that  is,  devisees  of 
peri  Be  property, 

Sando^t  Appeal.  SB  Pm.  tU,  Is  much  com- 
□ented  upon.  In  that  case.  Bard,  the  testator, 
^ve  lo  bis  daupblers  pecuniary  legacies,  to 
lis  son  William  his  manslou  place,  subject  to 
«rtain  charges  for  his  wife,  and.  If  be  died  be- 
'ore  twenly-one  wtthoat  issue,  tbe  mansion 
itace  to  go  overto  JeSeraon,  his  other  son,  io 
ee.  The  ezecntors  were  directed  lo  buy  a 
'arm  for  Jefferson,  equal  to  the  mansion  place, 
f  be  desired  it,  and  to  sell  other  real  estate  for 
:bat  purpose.  Tbe  widow  dissented.  The  as- 
lels  were  not  sufficient  to  meet  the  provisions 
rf  the  will.  Tbe  court  dlrected"lhe  pecuniary 
egacles  to  tbe  danithters  to  be  paid  In  full,  and 
vbaiever  deBcit  there  mifrbc  be  after  seques 
;rating  the  benefits  iniended  for  the  widow, 
ind  selling  tbe  real  estate  speciQed  In  the  will, 
'bould  be  paid  out  of  WilllBm's  mansion  farm, 
[t  was  evident  from  tbe  whole  will  that  tbetea- 
taioT  Intended  WUIism  and  Jefferson  to  ^aie 
equally  lo  bis  estate.  The  decree  direcled  the 
deficiency,  after  sellinR  tbe  Other  real  estate,  to 
be  raised  out  of  William's  mansion  farm,  tak- 
ina  care,  however,  to  prewrve  tho  equality  of 
Tnlue  between  the  two  brothers.  It  appcsri^d 
Ibat  William  had  received  $4,12!).91  more  than 
bis  Ehare,  and  it  is  evident  tbe  clause  in  the 
itrtiee  bad  special  reference  to  this  feature,  and 
inteTided  it  to  be  refunded  If  neceSBsry;  and  we 
thick  the  casenol  only  holds  and  announces 
the  geoetal  doctrine  that  the  renounced  ahare 
eiLR  A. 


of  the  widow  aball  be  applied  to  tbe  reimburse- 
ment of  the  disappointed  legatee  or  devisee,  but 
that  tbe  remaining  devisee,  Wllllsm,  must  con- 
trfbnte  to  make  up  any  deficiency  so  at  all 
times  to  keep  tbe  shares  of  William  and  Jeffer- 
son equal,  which  was  the  prtmary  intention  Id 
the  will. 

Tbe  case  of  Rctiinton  r.  HarrUon,  2  Teno. 
Oh.  11,  is  klao  referred  tots  suslainlDg  tbe  con- 
claslon  of  the  court  of  chancery  ameala  by 
that  court  In  that  case  the  chancellor  held 
that,  when  the  personal  asaets  were  iosuffldent 
to  pay  debta  and  tbe  widow's  distrlbntlve  share 
of  one  third,  it  was  the  duty  ot  the  eiecnlorto 
make  tbe  deficiency  fall  proportionately  on  all 
the  specific  devlaea  and  bequeatt.  and  to  ac- 
const  to  tbe  widow  for  the  slock  bequeathed 
In  her,  less  her  proportion  of  the  loss,  and  be 
did  not  bave  the  right  lo  select  one  legacy  to 
hear  the  burden  of  the  widow's  dissent,  what- 
ever may  have  been  bis  right  to  dispose  of  tbe 
Stock  to  pay  debts.  This  case,  it  appears,  was 
aflirmed  in  the  supreme  court.  It  is  assailed 
upon  tbe  ground  that  the  court  proceeded  in 
that  caae  upon  tbe  Idea  that  the  widow's  "third" 
of  personal  estate  was.  like  her  dower,  superior 
to  the  claims  of  creditors,  whicb  wsa  Incorrect, 
and  that  the  legatees  and  devisees  tnade  no 
qneatton  or  resistance,  and  such  seems  to  have 
been  the  case.  But  this,  we  think,  does  not 
destroy  the  force  of  tbe  decWon,  because  the 
widow's  right  to  ber  "thirds"  ti  superior  to  the 
claims  of  apeolal  hgatees  under  tbe  will:  and 
the  court  proceeded  upon  this  Idea  in  making 
the  burden  of  the  "thirds"  fall  equally  upon 
all  the  special  legades,  there  beinr  no  general 
or  Tesldusry  legscy.  This  was  evidently  what 
the  court  intended  to  decide  in  a  case  of  len- 
des.  maktoF  the  widow's  "thirds"  oocui:^  toe 
place  of  dower  In  thla  case. 


fore  assignment  is  not  an  encambrance  ''hover- 
ing" over  the  whole  of  tbe  lands  of  the  deceased. 
Ills  said  that,  upon  the  husband's  death,  tba 
dower  of  tbe  widow  becomes  a  conaummale  or 
"vested  right."  which  ripens  on  asaignment 
Into  a  freehold  estate;  and  this  is  unquestion- 
ably correct.  8  Scribnor,  Dower,  8.  9«,  28. 
But  it  la  further  insisted  that  it  Is  a  localized 
right  to  the  mansion  house,  and  not  an  encum- 
brance hanging  over  tbe  wbnle  estate,  aud  that 
tbe  mansion  must  be  assigned  unless  great  in- 
justice would  result,  and  even  then  a  part  of 
the  mansion  must  be  assigned,  aod  hence  It 
must  be  so  localized  as  to  rest  on  the  mansion 
pretnises;  and  tbe  testator,  knowing  this  as  a 
matter  of  law.  intended  thai.  If  tbe  mansion 
was  taken  by  ibe  widow,  then  Mrs.  Taylor,  to 
whom  it  was  given,  must  loee  it.  Even  it  we 
were  to  concede  the  correctnes*  ot  the  proposi- 
tion as  to  the  flrsl  statement,  that  the  widow 
must  take  tbe  mansion  in  ber  dower  assignment, 
tbe  conclusion  deduced  is  still  a  debatable 
proposition,  anil  by  no  means  follows  as  a 
logical  result.  But  we  are  ni)t  prepared  to  aa- 
gen[  to  tbe  correctness  of  tbe  first  proposition. 
We  do  not  tbink  that,  prior  to  the  allotment  of 
dower,  the  widow  acquires  a  freehold  estate  lo 
the  land  at  any  place.  She  has  no  esute  until 
BBBlgnment:  atterwards  sbebas.  Thomptotv. 
Slaeji,  10 Terg.  493;  Whytt  v.  NathHlU.  3Swan, 
804.    She  is  not  required  to  take  the  n; — '— 
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In  ber  dower.  Sbe  ma;  wslre  It,  kikI  t&ke 
dower  elsewhere.  Tlie  right  to  the  maiiRion 
TMla  apon  her  choice  alooe,  and  It  is  not  Im- 
posed upoD  her  ogBlnst  hei  will.  The  heirs  oi 
devisees  cannot  require  ber  to  lake  it,  but  It  Is 
oplional  with  her.  If,  ta  Ibis  particular  case, 
she  bad  elected  10  take  the  lauda  aJloUed  to  (be 
Alexander  children,  would  It  be  lugiated  that 
tbey  would  have  been  conflned  to  tbe  land  re- 
fused by  her  to  reimburse  tbemeelTesT  It  li 
evideutlD  (bU  case  thai  tbe  testator  did  not  !□- 
tend  bis  daughter  and  grandcbildreu  should 
share  equally  fa  his  bouulj,  but  only  in  cer. 
talu  proportioDs,  and  this  Is  not  disturbed,  but 
rollowed,  by  the  conclusion  reached  bj  the 
court  o(  chance^  appeals:  that  is,  the  relative 
proportions  of  Mrs.  Taylor  aod  the  AJezaoder 
chlldreu  are  attempted  to  be  pretetred  i~  '' 
dlrated  in  the  wllL 

Tbe  guardian  ad  litem  (or  the  Alexander 
children  presents  still  anotber  view  of  the  caae, 
so  far  as  their  rights  are  coDceroad,  which  is 


to  the  wldowfot  life  by  the  will,  botieuouDced 
and  refused  by  her  upon  bet  dlssenL  It  Is  ' 
sisied  that,  tbe  widow  having  declined  and 
fused  to  take  this  life  estate  in  one  half  the 
land,  the  estates  of  the  remaindermen  were  ac- 
celersled,  and  Ihey  became.  Immediately  on  her 
refusal,  entitled  to  enter  upon  and  enjoy  this 
part  of  tbe  land  out  of  which  tbe  widow  was. 
by  Ihe  will,  to  have  a  llfeestate.  TbisconteH' 
tion  Is  based  upon  Ihe  holding  of  this  court  In 
Robinmm  v.  Uarrimn,  3TeDn.  Ch.  11;  W(t(ldU 
V,  Terry,  4  Ooldw.  Bl;  Armttrong  r.  Park,  9 
Humph.  IQS;  BrowK  t.  Hunt.  13  Heisk.  4UB; 
8tate  V.  Smith,  16  Lea,  667.     And  this  is  ua- 

Juestlonably  Ibe  general  rule,  hut,  under  the 
lets  ia  this  case,  ibe  right  oi  equity  in  Mrs. 
Taylor  to  compensation  Tor  her  loss  is  superior 
to,  and  musi  prevail  over,  tbe  right  and  equity 
of  tlie  remalodemiNii  to  be  accelerated.  Wood 
V.  Wood,  1  Met,  (Ky.)  SlB;  Timbfrlake  v.  Par- 
ish, 5  Dana.  852;  JoneiY.  Knappen  (VU)  UL. 
B.  A.  294.  3e!>,  and  note*  on  paee  296. 

The  dfHtion  of  the  Court  of  0/taiieery  Appeal* 
it  nfflrmed,  and  the  cause  will  be  remanded  to 
the  chancery  court  at  Columbia  for  Ibe  execu- 
tion of  the  order  made  bj  ihat  court,  ard  tbe 
costs  will  beequally  divided,  as  decreed  t^tiat 
court 


Hardy  COPBLAND  el  al.,  Apptt. 


1.  Ab  ofltoar  la  net  an  insurer  of  tba 
a»fe^  of  pnldte  ftuid*  in  bis  bandp  on  a 
bond  faltbtullr  to  perform  hia  duttea  and  to  oot- 
leot  and  pay  over  moneys  bat  responsible  only 
for  the  eierdse  of  cood  rattta.  diUjreDoe,  pru- 
denoe,  CHntlon.  and  ■  dMntereated  effort  to  koep 
and  prcaerre  Ihe  tuudi  tor  those  eoUtled. 

Non.— Aa  to  tfaa  eonfllottiw  auttioittlM  on  tbe 
liability  upon  aa  aaeeT*s  bond  tor  Iom  ot  monej 
t)T  bank  faltuiv.  sea  Wllaoo  *.  People,  Fueblo  A  A. 
T.  tt.  Co.  (Colat  B  L.  B.  A  4«,  and  IMK  ateo  tbe 
care  ot  EUrcbiM  v.  Hadc«>.po«,etL 
Bl  L.R  A. 


Jfr.  C 


t.  AnoflfwrlBiiottolMeaaafd«rBdaaa 
debtor  (or  pntilla  Ainda  In  bJa  liaiMla  wbu  kt 
bas  DO  rlgbt  to  oae  In  any  way  sxoept  for  m 
purpaaes  ot  bla  trust:  and  he  holds  them,  on 
■triotly  aa  aapaelal  baUea.  bat  aa  a  tiuwu 
olothod  wltb  teffal  duttea  and  UabiUtleab 

8.  TlieU»MUt7of»eotmtrtrasteewh» 
^vea  m  bond  tbitbtnlly  to  pertorm  tbe  AtHa 
m  ble  offloe  and  oolleot  and  pay  over  aobuo)  turn 
IsOied.  not  mecelrby  the  tannaof  bla  bimd.lM 
by  Ibe  law*  relatloK  to  hts  ofllock 

4>  A  depoalt  of  pntallc  ftand«  Ib  m  bu* 
of  undoubted  standinx  aod  reputotJon  h  H 
nestlgenoe  or  want  of  proper  bualiMS  pnMaai 
and  oautloD  on  the  part  of  an  oOoec^ 

(Uaroh  E,  UatLl 

APPSAli  by  defeodanU  from  a  Jadinneiit  sf 
the  Overton   Oounty   Chancuy  Court  ta 
favor  of   plaintiff  in  a  proceedloj;  to  enfora 
liability  on  tbe  county  trustee's  bond  formMKy 
which  lie  had  not  turned  over.     Rgterwtd. 
Tbe  fads  are  stated  in  tbe  opinion. 
Meun.   V«rtr««a  *    Vertreea,  J.  A. 
W,  W.  Ooodp»atara,  and  W. 

rfor  appellants. 
Mnrray  for  appellee^ 

Wllkas,  J.,  delivered  the  opialon  of  tki 

court: 

This  ia  a  bill  against  tbe  defendant  HatdT 
Oopeland  and  oibers.  as  luretiea  upoD  his  a 
Bclal  bood  aa  county  triisleeofOTerloneooDn. 
for  school  taxes  depoalled  by  bim  in  tbe  Naik-  - 
Title  Savings  Company,  at  fiHshvllle,  TenL, 
called  in  the  record  and  generally  known  ai 

Marr's  Bank."  Dpon  the  hearing,  Ibe  dwn- 
cellor  gave  judgment  against  the  defendaaH 
for  $3, lis,  and  interest  from  October  IS,  VSH, 
and  all  costs,  and  the  defendanta  have  ap- 
pealed and  assigued  errors.  These  aawo- 
menls  are  as  follows:  (1)  In  fiadioK  thai  Mr. 
Copeland  was  not  sufflcienlly  careful  and  dili- 

nt;  12)  in  holding  that  Mr.  Copeland  abooU 

ive  acted  only  upon  an  examinaiion  of  ibe 
bank,  made  or  caused  to  be  made,  or  apoa 
knowledge:  (8)  in  holding  that  Mr.  Copeland. 
as  trustee,  wbb  bound,  in  law.  to  account  fot 
and  pay  over  this  fund,  uuleas  it  was  lost  'b/j 
the  act  of  God  or  the  public  ennoT;  H)  In  reit- 
dering  a  decree  sgainat  Hr.  Copeland  and  bit 
sureties  for  tbe  full  penalty  of  tbe  bond,  to  be 
discharged  upon  tbe  payment  r.t  (3,1111  and 
interest;  (0)  In  rendering  a  decree  agmlnst  the 
defendants  for  said  (S,119,  inlerest,  and  cotls: 
(6)  in  not  renderingadecreedismlssingthcML 

Only  two  real  questions  arc  preseuted,  tbr 
first  of  which  is  whether  Copeland  was  an  io- 
Burer  of  tbe  safety  of  the  funds  In  his  hand^ 
and  the  other  whether,  if  not  an  insurer,  ticei- 
erclsed  that  degree  of  care  that  be  sbou  Id  have 
done  for  Ihe  safe  keepiug  of  tbe  fuDd&  in  bii 
baoda.  We  consider  the  flrat  propositk» 
primarily,  for.  If  tt  be  held  that  the  Imxiee  b 
liable  for  such  funds  in  eveiy  event  and  tnidei 
all  contiogencieB.  except  when  the  loss  atiaea 
from  the  act  of  Ood  or  tbe  pnbllc  eneoDy,  tfaea 
the  latter  qaeatlon  is  Inunalerisl,  and  i>e«d  not 
be  considered.  Tbe  learned  chancellor  in  the 
court  below  delivered  a  written  oplnioo,  froia 
which  the  reasons  and  gronsd*  Of  bb  dedaiaa 
may  be  gathered.  He  aaya:  "I  am  (uUf  tH- 
Isfled   that  Copeland  did   BOl  Intatd   at  ax 


..CoCH^Ic 


SUT*.  Otebtoh  Cooktt,  t.  Copblaxd. 


pect  to  low  the  moaej  wben  lie  placed  It 
In  Harr's  Bank,  and  ha  believed  It  wu 
nfe  there  uniil  a  Terj  abort  tinie  before 
tbe  bank  failed,  and  perhaps  up  to  tbe  date 
of  its  closing."  The  chancellor  tlien  adds: 
"Id  tbe  view  I  take  of  thecue,  conceding  that 
Copeland  acted  In  good  faith,  believing  tbat 
Ihig  bank  waa  enliielj  safe,  the  queslloD  is, 
Can  a  tiostec  make  such  a  defeQiie  avail  him 
in  case  tie  monej  is  lost  bj  tbe  feilare  of  tbe 
bankT"  Aod  the  cbaDcellorflDill;  sayst  "I 
am  constrsiDed  to  hold  tbat  the  defendaot 
Copeland  and  hit  auretleii  are  responsible  for 
the  mone;  noder  the  fact*  of  thi«  case,  both 
upon  the  erouod  tbat  tbe  defease  set  up  Id  the 
ansner  Ibat  the  bank  had  a  good  reputation, 
was  aa  old  bank  of  blgh  siandiag,  thai  the 
deposit  waa  made  in  good  faith  and  confidence, 
and  lost  hy  tbe  failure  of  tbe  bank  and  wttb- 
oat  negligence  on  tbe  part  of  Mr.  Comland, 
waa  not  frood  in  law,  and  also  that  tbe  facta  do 
not  eslabllah  tbat  bigh  degree  of  diligence  that 
would  excuse  defendants  from  accauntlnK  tor 


a  qnestton  oT  intent.  It  Is  a  qnetUon  of 
aiiiireDce  or  negligence,  In  a  legal  seDSc,"  The 
i^uestion  of  the  measure  of  liability  of  a  public 
ottlcer  for  tnnds  In  hla  bands  la  one  of  prime 
importance,  and  at  the  sume  time  one  npon 
which  there  la  some  dlversItT  of  opinion.  In 
eome  cases,  tbe  liability  of  tbe  officer  la  made 
to  turn  upon  the  terms  of  his  bond  and  it  ia 
construed  aa  havliig  been  enlarged,  and  made 
an  abeoluta  engagement  to  pay  orer  tbe 
money  In  any  erant  and  under  every  contln- 
gfiDCT.  In  other  ciaei,  tbe  oCBcer  is  regarded 
as  a  debtor  for  tbe  funds  tbat  go  Into  his  hands, 
and  not  a  bal'ee  ca  tiuitee  of  such  funda  In 
otber  cases,  the  offlcer  is  held  liable  on  broad 
grounds  of  public  policy,  and  the  obligations 
resting  upon  blm  are  made  absolute  aud  un- 
conditional, because  a  different  oonslruction 
would  open  up  a  door  for  fraudulent  practices 
and  cvaBlona  Dy  public  officials.  The  matter 
is  forcibly  presented  in  tbe  note*  to  8tal»  t. 
Harper,  reported  in  67  Am.  Dec.  863-878,  and 
also  in  the  case  of  WOtan  v.  Pwpk,  PuMo  A 
A.  V.  R.  Oo.  iColo.)  reported  In  22  L.  R.  A. 
4SI,  and  tiott*.  where  the  several  grounds  of 
liability  are  referred  to,  wad  the  case*  dted  un- 
der eadi. 

Considering  these  noaodi  of  Uability  in  the 
order  named.  It  Is  ement  that  tbe  terms  of  tbe 
bond  most  bare  some  wdght  In  determining 
what  tbe  liability  of  the  officer  U.  Bat  tbe 
main  object  of  the  bond,  under  our  law.  Is  not 
to  fix  the  limit  of  tbe  officer's  liability,  but  to 
superadd  tbe  securitr  of  the  bondsmen  to  tbat 
of  tbe  prlndpaL  The  liability  of  tbe  bonds- 
men is  ouillned  In  the  bond,  but,  after  all,  the 
extent  of  liability  of  both  principal  and  sure- 
ties, and  tbe  obUntions  they  are  under,  are 
fixed  and  limited  by  tbe  statutes  and  laws  re- 
lating to  such  officers.  The  bond  required  of 
tbe  county  trustee  to  cover  school  funds  Is  a 
special  one.  Hill.  A  V.  Code,  g  712.  Tbe 
bond  executed  by  tbe  defendant  Is  in  these 
words:  "Now,  uierefOTe,  should  tbe  above 
boundea  Hardy  Copeland  truly  and  faithfully 


perform  tbe  antka  of   tbe  office  of  count; 

*  '  ■      fflct  and  shall 

within  the  time 


trustee  for  tbe  term  of  bit 

faithfully  01 "" 
31  L.  R.  A. 


force  and  effect. "  The  oatb  tequired  of  the 
offlcer  is  to  ibe  same  rilect  aa  tbe  bond.  MIIL 
A  Y.  Code,  §  716.  The  trustee  is  lequlred  to 
keep  the  school  funds  separate  from  all  others 
(MilL  &  V.  Code,  §  1167);  and  to  use  It  di- 
rectly or  indirectly,  or  to  receive  or  agree  to 
receive  any  fee  or  Interest  from  any  bank  for 
Ibe  deposit  or  use  of  tbe  money,  is  made  a 
felony  (AcU  Bx.  Sess.  1S8S,  chap.  16).  Tbe 
bond  does  not.  In  te^m^  Bx  the  extent  of  tbe 
officer's  liability.  Tbat  ia  regulated  by  law, 
and  we  are  of  the  opinion  that  there  Is  nothing 
Intbe  terms  of  tbe  bond  or  tbe  requIremeDta 
of  tbe  statutes  tbat  make*  tbe  oCBcer  Hahle  aa 
on  contract  to  keep,  at  all  hazards  and  under 
every  contingency,  and  to  pay  over  funds  In 
bis  bands,  but  he  ia  only  obllnled  to  pay  ac- 
cording to  law.  Can  be,  nadier  our  law,  b* 
held  as  a  debtor  for  the  fund,  and  bence  liable 
tor  It  Id  any  eventt  If  so  he  Isimpliedly  given 
tbe  rigbt  to  oae  the  funds,  to  receive  and  re- 
tain interest  upon  tbem,  and  to  use  them  as  bla 
own.  In  the  cases  holding  thb  doctrine.  It  la 
laid  down  tbat.  If  the.  offlcer  make  a  profit  or 
Interest  bv  using  tbe  fund,  be  la  not  liable 
therefor.  Out  the  uau^ct  belonm  to  blm. 
This  is  certainly  not  the  tbeoij  of  our  law, 
wbtcb  makes  it  a  felony  for  tbe  offloer  to  use 
It  directly  or  tndtreclly,  or  to  receive  or  agree 
to  receive  any  Interest  from  any  bank  for  tbe 
oie  or  deposit  of  It;  and  not  only  is  it  contrary 
to  tbe  atatote,  but,  in  our  view.  It  Is  an  tuwiw 
policy  to  consider  tbe  officer  as  a  debtor.  He 
la  a  trustee  charged  by  statute  with  certain 
duties  and  responsi  bill  Ilea,  but  having  no  right 
to  use  tbe  funds  for  his  own  purpose  or  U> 
make  them  bis  own. 

Tbe  third  class  of  case*  so  connmea  the 
bonds,  snd  to  fixes  tbe  duties  of  public  offlcera 
holding  public  funds,  at  to  make  them  losurera 
of  the  safety  and  forthcoming  of  the  fund, 
upon  broad  grounds  of  public  policy.  1'be 
leading  case  fiolding  tbla  doctrine  of  strict  ao- 
countabillly  Is  tbat  of  United  Statu  v.  Prtieotl. 
4i  U.  8.  8  How.  089,  11  Ued.  7S0.  In  tbat 
case  tbe  bond  wat  conditioned  to  keep  safely 
and  pay  over  when  required  to  do  so.  and  the 
court  held  tbe  offlcer  liable  although  the  funds 
were  stolen  without  fault  on  the  part  of  tbe 
ofScer.  This  was  followed  in  United  Statet  v. 
Da«>iieU.  71  V.  a  4  Wall.  182,  18  L.  ed.  819, 
where  tbe  condition  of  the  bond  waa  to  pay 
over  and  account,  and  In  Boydsn  v.  Vniled 
Stnta,  80  U.  B.  18  Wall.  17,  20  L.  ed.  527, 
where  tbe  condition  of  tbe  bond  was  to  dla- 
cfaarge  all  tbe  duties,  and,  under  tbe  act  of  Con- 
gress, it  was  the  duty  of  the  offlcer  to  pay  over. 
ThU  was  followed  by  the  case  of  United  StaUt 
V.  Morgan.  62  U.  8.  11  How.  154.  13  L  ed. 
eU:  BecaTUt.  United  Slate;  80  U.  S.  IS  Wall. 
BS,  20  L.  ed.  SSI;  United  State*  v.  Seehler.  76 
U.  B.  0  Wall.  68.  tO  L.  ed.  574;  United  State* 
V.  WatU,  1  N.  M.  (563;  StaU  v.  Nevia,  IB  Nev, 
102.  Tbe  rule  has  been  followed  iu  many 
caset  In  tbe  state  courts,  and  evidently  oo  the 
authority  of  Ibe  leading  case.  We  cite  only 
a   few  by  way  of  lUuatratlon.    In  8taU  v. 
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Teksssbkb  Supbkhb  Cknjxr. 


Mom,  74  Mo.  418,  41  Am.  Bep.  892,  (b«  bond 
wu  "to  perforin  all  tbe  dntles,"  and  the  ttat- 
'  ate  made  It  a  da^  to  "deliver  to  bta  lacoesior 
all  tnonej,"  and  uie  officer  waa  bekl  liable  for 
depositing  money,  aa  trataonr,  fn  a  bank  of 
lilgb  Btandlng  that  mbaequently  fdled.  In 
Omro  Siipert.  t.  Eainu,  SB  Wla.  46S,  the  bond 


"to  faitbfolljr  discharn  tbe  dntlei,"  wid 
"properl;  aod  kgallj  dlsourse  and  inj  all 
moneTB,  and  tbe  officer  was  held  liable  for  a 
depoalt  In  a  bank  of  good  reputatloo,  but 
which  sfterwardB  failed.  In  SUUe  v.  0^,S4 
Aik.  600.  tbe  condition  wea  "safelr  to  keep 
tbe  montj,"  and  it  naa  loet  b;  failure  of  a 
baok  repnted  to  be  good,  and  the  officer  was 
held  liable.  See  other  cases  cited  Id  22  L.  R. 
A.  451, lotbelnotatothecBseof  TPi^nv. Pot- 
ofe.  PaMo  A  A.  y.R.  Co.,  reported  also  In  19 
Colo.  109.  and  34Fbc  944;  StaU  v.  Harper.  67 
Am.  Dec.  SeS,  and  notea;  2  Am.  &  Eng.  Enc. 
Law,  p.  4601,  4W)n,  notci  1,  S.  It  fa  evident 
that  the  chancellor  followed  the  rale  laid 
down  In  the  Pnteott  Cam  and  caies  In  har- 
mony with  it,  and  held  defendants  liable 
on  groonds  of  public  policy.  He  aays: 
"Huin  win  occasionally  fall  upon  an  Inno- 
cent man.  but  better  (bis  than  to  open  a  door 
for  tbe  escape  of  a  dlabonest  ctutodian  of  Ibe 
meena  wrung  from  tbe  honest  taxpayer  for  tbe 
support  of  the  goTernment  and  tbe  education 
of  the  children,"  On  the  other  hand  and 
holding  a  modified  or  contrary  doctrine,  Diay 
be  cited  the  case  of  TIniUd  Statei  t.  7W<min«,  83 
n.  S.  10  Wall.  SS7,  21  L.  ed.  89,  decided  in 
1873,  In  which  the  case  of  United  StaU*  t. 
PrOBoU,  lupra,  waa  limited,  and  it  waa  held 
that  an  ofScer  would  be  excused  by  the  act  of 
Qod  or  the  public  enemv.  It  Is  there  said: 
"The  Beneral  mle  of  ofSclal  obligations  as  Im 
pooed  by  law  Is  that  the  officer  shall  perform 
tbe  duties  of  his  office  boneirtly.faltbrully, and 
to  the  best  of  his  ability.  ThlBlstbesubsiance 
of  all  official  OBtba.  In  ordinary  cases,  to  ex- 
pect more  tban  this  would  deter  upright  nn'I 
reaponalble  men  from  taking  office.  This  is 
substantially  the  rule  by  which  the  common 
law  measares  tbe  responsibility  of  those  whose 
official  dnltee  require  them  to  hare  the  custody 
of  property,  public  or  private.  If  in  any  case 
-e  atringeol  obUgallon  ia  desirable,  it  must 


a  statute  merely  pTescrlbes  the  duties  of  the 
officer  as  that  ne  ahall  safely  keep  money  or 
property  received  or  collected,  anu  shall  pay  It 
oyer  when  called  upon  to  do  so  by  the  proper 
authority.  It  cannot,  wltbont  more,  be  regaraed 
as  enlarging  ot  Id  any  way  affecting  the  degree 
of  his  respoDslhlllty."  By  an  act  passed  In 
1866,  the  CongreM  of  the  United  Slates  pro- 
vided that  officers  who  lose  public  funds  with- 
out fault  or  neglieeoce  may  present  the  matter 
to  the  court  of  clalmB,  and  If  that  court  find 
the  fact  to  be  that  way.  It  sbsll  be  bo  certlQed, 
and  tbe  officer  shall  be  given  credit  by  the 
treasurer  Id  his  accounts.  Blnce  then,  ft  has 
also  been  provided  that  certain  classes  ot  ofB- 
ceis,  like  revenue  colleclors  and  clerks,  shall 
deposit  the  funds  In  banks, — designated  de- 
positories of  the  United  Btates.  Consequently 
It  appears  that,  when  the  act  of  1866  and  the 
decirioo  In  Thomait  Cbae  areconaidered.  the 
mle  of  liability  with  respect  to  United  States 
R1  \^  R.  A. 


ofBcers  is  that  they  an  not  lleble  Ux  puUr 
funda  lost  without  fault  or  n^lEgenee  on  theb 
part  It  la  erldent  that  the  mle  Utd  down  is 
the  AvKoM  Cam  waa  GODsldered  too  hanh  aad 
exacting,  and  Congiesa  by  tbe  act  of  18o6  ;m- 
scribed  a  different  degree  of  liabflity. 

There  are  other  cases,  however,  wbkdi  bavt 
not  followed  the  IVtieott  Oatt,  »inoDg  whiek 


that  the  county 


it  appeared 

epoeited  ihr 
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bank  failed,  and  the  money  was  kNL 

The  bank  had  a  good  reputation,  awl  Qt 
money  was  deposited  to  bla  credit  ■■  treaaurtr. 
The  court  held  that  he  was  not  liaJie.  The 
court  stated  tbe  rule  of  liablltty  as  to  trustee^ 
receivers,  administrators,  guardlBna.  aad  the 
like,  and  then  asks:  "If  It  would  be  wroDcin 
principle  to  bold  a  'private  trustee  responnUe 
for  loss  which  oo  care  of  bis  could  have  p(^ 
vented,  would  It  not  be  equally  wrong  to  bold 
a  public  officer  responalble  under  like  drcum- 
atancesT"  The  question  Is  answered  in  the 
affirmative  by  the  opinion.  Guti^rrUtd 
Oauntv  y.  Amndl.  69  Me.  8S7,  81  Am.  Rep. 
284.  In  this  c**e  the  county  treMurer  had 
money  in  bis  safe  in  bis  dUce.  Robbera  came 
in,  and  beat  him  up,  and  then  robbed  the  ttli 
The  conrt  below  ruled  that  it  waa  no  defeoK, 
but,  on  appeal,  tbe  supreme  court  held  that  it 
was  a  good  defense,  and  that  be  waa  not  liable. 
The  case  Is  well  reasoned,  aad  aDDOunces  thr 
rale  of  the  common  law.  In  re*iewtag  tbe 
cases  which  follow  Pretcotet  Out.  Virgin.  J-. 
says:  "Notwithstanding  the  hl^h  diaracterof 
the  several  courts  whose  decisions  ere  aboR 
cited,  we  cannot  yield  our  convictions  Miolhc 
construction  (u  be  given  to  the  bond  in  such 
case,  or  concur  in  relation  to  the  oew-boni 
public  policy,  based  upon  suppoeed  facility  <r 
temptation,  which  depositaries  of  tbe  pobfe- 
money  are  said  to  possess  for  collusiye  rob 
berles.  'For,'  aa  waa  said  by  Bedfleld,  J.,  in 
liTidge*  V.  Perry,  14  Tt.  363,  'we  CKDiiot  In- 
lieve  that  they  are  founded  upon  any  Justwai- 
rani.  either  or  sound  judgment  or  oooaiantei 
perlence.' "  This  case  was  approved  in  Ibt 
latercaseof  Sfrvui  V.  Ann«0,  74Me.  S88.  Id 
Alabama  it  Is  held  thai  a  tax  collector  wbo. 
without  fault,  is  robbed  by  Irresistible  force. 
Is  not  liable  for  tbe  money  of  whlcb  be  is 
robbed:  State  v.  Hoiuton,  78  Ab.  576,  S( 
Am.  Rep.  S9.  The  court  of  appeals  of  St* 
York  considered  (he  question  in  Pecple,  2fa»i, 
v.  Faulkner.  107  N.  Y.  477.  In  that  case  il 
appeared  that  Uie  surrogate  depodted  moners 
in  his  hands,  which  were  the  proceeds  al 
iudldal  sales,  in  a  private  bank,  which  failed. 
Be  received  Interest  on  the  fund,  for  tbe  benellt 
of  tbe  litigants,  but  It  waa  deposited  aubject  lo 
check  or  demand.  Tbe  court  reoogniMa  the 
dlatlnctioD  between  public  funds  and  private 
mooeys  of  litigants,  and  It  also  reviews  the 
Federal  cases  In  the  ligAt  ot  (be  act  of  Ow- 
gress  of  1866  and  the  case  of  United  Oalm  t. 
Thomae.  The  common-law  rule  of  Uabilin 
was  declared  to  he  the  tnie  one,  and  cate  and 
good  failb  to  be  tbe  measure  of  liability.  At 
(he  heoker  in  that  case  was  tt  man  of  good 
standing,  and  there  waa  no  negligence,  tin 
surrogate  was  held  to  be  not  ItaUe.  This  csm 
also  recognizes  the  preseDl  ooDdhlon  ot  things. 
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-that  It  b  the  part  of  pmdeDce  to  keep  tavAt 
a  baoh,  or  the  beat  and  Mfe«t  tdaoe.  Wibtm 
:  FW^,  ArUo  AA-Y.  B.  Oo.  IS  Colo.  199. 
2  L.  H.  A.  149.  Id  this  caw.  a  dak  of  « 
«urt  deposited  tbe  mooej  in  bis  buidi  at  <deA 
n  a  baok  of  eood  staudlDg.  Tbe  bank  broke, 
j>d  the  fund  WM  loaL  It  wa«  beld  that  the 
lerk  was  not  liable.  Among  other  tblaga, 
he  court,  ibrongb  Ooddatd,  J.,  latd:  "From 
be  asrMd  f«ct»  It  appears  that  Ibe  moaer  was 
oel  through  do  fault  of  the  clerk.  He  de- 
loeiled  tbe  monev  in  a  hank  of  reputed  sol- 
■encv,  as  cletk  of  tbe  court,  and  In  Adiag  to 
ictod  as  prudent  men  ordinarily  do  with  u<dr 
>wn  funds.  The  JndniMiii  of  the  court  below 
Qust  tberetore  be  upheM,  if  at  all,  upon  tbe 
irlnciple  that  the  conditions  of  hit  offlcul  bond 
■nposed  upon  him  an  absolute  obligatloo  to 
»7  the  money  when  required,  and  that  no  ez- 
rcise  of  diligence  on  hit  part  will  ezooerate 
lim  from  tach  obligation.  Such  Is  the  coQ- 
eotion  of  counsel  for  appellee,  aod  for  lu  lUp- 
>ort  he  relies  on  tbe  case  of  United  State*  t. 
9re*eatt.  4*  D,  B.  8  How.  578,  11  L.  ed.  784. 
lecided  by  the  Supreme  Oourt  of  tbe  United 
iiates  In  1845,  as  the  leading  case,  and  scTeial 
ither  cases  in  that  court,  as  nell  as  some 
lecldons  by  state  courts,  which  appron  and 
ollow  tbe  doctrine  therein  announced.  In 
hese  cases  In  which  the  role  contended  for  waa 
ustaiaed,  tbe  court  had  under  consideration 


f  public  money,  and  the  codcIusIodi 
irrlved  at  were  influence  largely  by  consider- 
itloDB  of  public  policy.  Whether  tbe  case  at 
Mr  Is  Bumciently  anuogoua  to  these  cases  to 
>rlngltwltbln  the  rale  therein  annouDOMl  Ills 
innecessary  to  decide,  since  tbe  Supreme 
:^un  of  the  United  States  In  a  later  eaae  bas 
rety  much  modified,  if  It  has  not  In  effect 
iverruled,  the  extreme  doctrine  laid  down  In 
ts  earlier  declsiona  In  tbe  case  of  Vnitei 
itaUt  ».  Thomat,  82  U.  S.  13  Watt  887,  81  L. 
•A.  88,  Justice  Bradley.  In  speaking  of  the 
eadtDE  caae  of  Dnittd  Slata  *.  Prtteott,  ntpra, 
nid :  'After  reciting  the  condllton  of  the  bond, 
he  court  adds,  with  a  greater  degree  of  genei^ 
ilLty,  we  think,  than  the  case  before  It  re- 
lUlred:  "Tbe  obligation  to  keep  safely  tbe 
]ub1lc  money  Is  abaolute,  wllbont  any  coodl- 
ion.  eipreas  or  ImpHed;  and  nothing  bat  tbe 
isyment  of  it  wlieo  required  can  discharge  tbe 
xind."  This  broad  laojiaage  would  teem  to 
ndlcate  sa  oplQlon  that  Ue  bond  made  tbe  re- 
»>ei  and  his  sureties  liable  at  all  events, 
.  .  and  as  the  moner  In  the  bands  of  a 
'cceWer  it  not  his,— as  be  u  only  custodian  of 
t,— it  would  seem  to  be  going  very  far  to  say 
hat  his  engagement  to  have  It  FortbcomioK  was 
<o  absolute  as  to  be  qualified  by  no  condition 
wbaiever,  not  eren  a  condition  Implied  Inlaw.' 
4nd.  after  revtewlng  the  principal  cases  relied 
9D  by  appellee,  he  furtbei  said:  'So  much 
itKit  bas,  in  almost  every  case,  been  laid  upon 
(he  bond  as  tormlog,  either  directly  or  iodl- 
ivctly,  the  baais  of  a  new  role  of  responsibility, 
Lhat  It  seems  especially  Important  to  ascertain 
"bat  are  tbe  legal  oblicalloDS  that  spring  from 
mch  an  InstrumenL  The  learned  judges.  In 
the  great  (tenerallty  of  the  remarks  made  In 
■ome  of  the  cases  referred  to,  with  regard  to 
the  liability  of  a  receiving  officer,  and  especial ly 
of  Ui  BuietieB,  by  virtue  of  bis  boud,  have  evl 
BtLILA. 


dently  overlooked  what  we  conceive  to  be  a 
very  Important  and  vital  disUnction  between 
an  absolute  agreemeDt  to  do  a  thing,  and  a 
condition  to  do  tbe  tame  thing,  inserted  In  a 
bond.  In  the  latter  caee,  the  obligor.  In  order 
to  avoid  the  forfeltuie  of  bis  obligation,  Is  not 
bound  at  all  events  to  perform  the  condition, 
but  Is  excused  from  Its  performance  wtien  pre- 
vented by  the  law  or  by  an  ovenullng  nece*- 
sity.  And  this  distinction,  we  tbink,  aOords 
a  solution  to  the  question  Involved  In  tbis  case. 
.  .  .  The  oondltlon  of  an  official  bond  Is 
collateral  to  the  obligation  or  penally;  It  Is  not 
based  on  a  prior  deM,  nor  la  It  evidence  of  a 


Is,  not  to  pay  a  debt,  bnt  to  perform  a  duty 
about  and  respecting  certain  specific  property 
which  It  not  bit,  and  which  he  cannot  use  for 
his  own  purposes.'  While  tbe  majority  opinion 
dlsiingulshed    the    case    under  conndetatlon 


logically  and  necetaarily  overrulet  the  doctrine 
laid  down  lo  the  former  cases.  If,  m  (herrio 
announced,  tbe  obllntlon  imposed  by  the 
bond  is  abaolute,  and  UK  officer  vras  an  Insurer 
of  the  money  received  by  blui,  how  oonld  the 
manner  or  cause  of  Its  lota  affect  hit  UabllltyT 
Wherein  is  he  more  at  fault  when  overpowered 
by  one  or  two  robbers  than  he  la  when  lotiml- 
datedbyan  eimyT  Justice  Miller  refused  to 
concur  In  the  majority  opinion,  because  it  did 
not  frankly  overrule  those  casee  and  abandon 
the  doctrine  on  which  they  rested,  and  In  bis 
dttaenUug  opinion  staled  his  personal  views 
upon  the  question,  as  follows:  'When  the  case 
of  UniUd  Statf  v.  DatkieU.  71  U.  &  4  Wall. 
183,  18  L.  ed.  810,  came  before  the  court,  I 
was  not  satisfied  with  the  doctrine  of  the  for- 
mer catea.  I  do  not  believe  now  that,  on  sound 
principle,  the  bond  should  be  construed  to  ex- 
lend  the  obligation  of  ihe  depositary  beyond 
what  the  law  Imposes  upon  btm,  though  It  may 
contain  words  of  exprpsa  promise  to  pay  over 
Uie  money.  I  think  Ihe  true  construcUon  of 
such  a  promise  is  to  pay  when  the  law  would 
require  It  of  tbe  receiver  if  do  bond  had  been 
given,  tbe  object  of  taking  tbe  bond  being  to 
obtain  sureties  for  tbe  performance  of  that  oh- 
ligation.  Nor  do  I  believe  thai,  prior  to  these 
d^'lsions,  there  was  any  principle  of  public 
policy  recogniied  by  the  courts  or  imposed  by 
tbe  law,  wblcb  made  a  depositary  of  the  public 
money  liable  for  It  when  it  had  been  lost  or 
destroyed  without  any  fault  or  neglisence  or 
fraud  on  hit  part,  and  when  be  bad  faithfully 
discharged  bU  duty  in  regard  lo  its  custody  and 
lafekeeplng,'  We  believe  the  true  ruleis  that  a 
public  officer  who  receives  money  by  virtue  of 
bis  offlce  is  a  bailee,  and  that  the  extent  of  his 
obllj;atlon  Is  that  Imposed  by  law;  that  when 
unaffected  by  constlintlonal  or  leglslstlve  pro- 
visions, bis  duty  and  liability  Is  measured  bv 
the  law  of  bailmeot.  If  a  more  stringent  obU- 
gation  Is  desired,  it  moat  he  preacribed  by  atat- 
nte:  that  bis  official  bond  does  not  extend  to 
such  obligation,  but  Its  office  Is  to  secure  the 
faithful  and  prompt  performance  of  his  legal 
duties.     Instances  where  Ihe  Conalliutlon  ud 
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■Ittutei  of  tbe  aUte  hare  Increased  tbe  com- 
mon-law llabllily  of  certain  officers  have  bwn 
recognized  bj  IuIb  court  in  two  caneaat  leasi. 
In  rhe  case  of  Slate  v,  WalMri,  17  Colo.  ITO. 
tt  waa  held  that,  b;  tbe  coDBiltntiODal  provi- 
siona,  Ihe  state  trenaurer  was  made  abanlulely 
liable  for  stale  moneys  received  h;  bim;  acd 
In  tbe  case  of  MeOiure  t.  La  Plata  County 
Comrt.  19  Colo.  122  (recenrly  decided},  1[  was 
beld  Ihat  a  county  ireasorer,  by  virtue  of  the 
Btatute  regulating  tbe  datiea  of  bla  office,  was 
a  bailee  with  express  aod  eztraordlnaiy  lia- 
bility. No  constitutional  or  statutory  provl- 
aioD  ID  tbia  state  imposes  a  more  striDseatob- 
Ifgntion  upon  a  c!erk  of  the  dUtrict  court  than 
that  Imposed  bj  the  common  law.  TbUrule 
of  common  Iaw,  as  laid  down  by  Justice 
Story,  Is  as  follows:  '  In  respect  to  properly 
in  the  custody  of  tbe  officers  of  a  court,  pend- 
Intr  process  and  proceedings,  sucb  officers  are 
undoubtedly  respoaslblp  for  good  faith  and 
reaaonitble  diligence.  It  tbe  property  Is  ost 
or  injured  by  any  negligent  or  dishonest  execQ- 
t.on  of  the  Iraat,  they  are  liable  in  damages.  . 
.  .  Tbe  degree  or  diligence  which  officer* 
of  tbe  court  are  bound  to  exert  In  tbe  custody 
of  the  property  seems  to  be  such  ordinary 
diligence  as  belongs  lo  a  prudent  and  honest 
dlsobarge  of  tbeir  duties,  and  such  as  is  re- 

aulred  of  all  persons  who  receive  compenaa- 
on  for  their  services.'  Stoij,  Bailm.  ^  830. 
It  is  Insisted  in  amiment  that  this  doctilne 
refers  only  to  specific  property,  and  does  not 
apply  to  mone;  deponted  wlifa  tbe  clerk,  be- 
cause it  ia  assamed  that  be  holds  the  relstlon 
of  debtor  to  tbe  fond,  and  therefore  mt^  use 
it  as  hie  own.  To  this  we  cannot  agree.  Tbe 
money  r?ceived  by  blm  is  a  trust  ftud,  and  a 
conversion  of  It  lo  bis  own  use  would  consti- 
tute embezzlement,  and  subject  blm  to  crlml- 
□b1  prosecution.  The  defendant,  Wilson,  as 
appears  from  tbe  agreed  facts,  did  not  mix  the 
money  In  question  with  his  own  funds,  or  in 
any  manner  treat  it  as  bis  own.  He  deposited 
It  in  the  bank  as  clerk,  and  tbe  ban.{  bad 
notice  thereby  that  the  money  so  deposited 
was  beld  bj  htm  In  bla  official  capacity.  At 
the  time  of  tbe  deposit  tbe  bank  was  lo  good 
standing.  Wetbink,  aDdertbedrctimstances. 
he  Is  not  chargeable  with  any  fault  thai  should 
render  him  or  bis  sureties  liable  for  Ibe  loss 
Tbe  Judgment  of  Ibe  court  below  will  be  re- 
versed, with  directions  to  enter  Judgment  for 
defendants  " 

This  principle  has  been  recognized  and  an- 
nounced lo  Tennessee.  In  iTie  Governor  v. 
Jf'£is<en<1842)5Humpb.  366,  it  was  declared 
that  the  llabilltT  of  public  officers  Is  to  be  de- 
termined like  that  of  private  trustees;  or.  as 
Keese,  J.,  expressed  It,  "tbe  mensuie  of  fldu 
clary  respo  sibilily,  In  tbe  view  of  a  court  of 
chancery,  will  be  the  same,  whether  arislog 
f  om  public  or  private  relations."  In  Fteh  v. 
Jama  (1869)  8  Bead,  76,  tbe  rule  was  reat- 
flrmed,  James,  tbe  trustee  of  Granger  county, 
moved  against  Peck,  his  preiieceasor  in  office, 
for  a  balance  of  school  funds  in  his  bands. 
Thereupon  Peck  filed  a  bill  to  be  exonerated, 
on  tbe  ground  that  the  money  bad  been  paid 
to  blm  in  bills  of  tbe  Bank  of  East  Tennessee. 
but  that  the  bank  broke  before  be  was  required 
to  my  out  all  tbe  fund,  and  while  a  balatice  of 
(680  in  these  note*  remained  In  his  hands.  It 
SIL.a  A. 


was  held  that  tbe  trustee  waa  entitled  tobcn- 
onerated.  "We  tbink,"  aald  G«rtitben.  J., 
"the  principle  settled  in  Ibe  case  of  7%e  G«» 
ertiarr.  M'Eittu,  5  Humph.  S6S.  must  govtn 
this.  It  is  held  in  that  caae  that  *tta«  measoR 
of  fiduciary  reaponsibtilty,  in  view  of  a  cotit 
of  chancery,  will  be  tbesame,  wbrtber  aiisif 
from  pubilc  or  private  relallona;'  and  Ihsl 
in  tbe  absence  of  bad  failb,  tbe  same  fair  and 
equitable  priociples  of  adjustment  wbldi  etn- 
eni  tbe  auliject  of  agency  in  geaeral  will  be 
applied  lo  and  r^ulate  the  accouDtatHlily  ol 
public  agents."  There  are  other  cases  wImk 
the  oEBcer  and  bis  sureties  were  beld  KaUa, 
but  upon  other  grounds,  which  do  not  extK  to 
this  case.  In  HiU  v.  AUtan,  13  Hviak.  St). 
tbe  clerk  and  master  of  Shelby  ooantT  *■* 
beld  liable  for  money  lost  by  the  failure  of  tbe 
bank  in  wbicb  it  was  deposited-  It  appeared 
that  the  mooey  was  deposited  in  bisindividmL 
and  not  in  bis  official,  name.  The  monrrsa 
deposited  was  partly  moncry  be  bad  received 
ofncially  and  partly  bis  own  private  maa^ 
loterent  ws  paid  to  him  on  theae  deposits.  He 
waa  held  liable  on  the  ground  that  ttte  nuwer 
waa  deposited  with  his  personal  money  to  Im 
individual  credit,  under  an  agreement  to  rt 
ceive  interest  ther«oa.  The  uaference  h  in- 
deniable  that.  If  the  facta  bad  been  otberwiM, 
the  clerk  would  not  hava  been  beld  H&ble.  h 
Comfort  T.  PtttUmm,  2  Lea.  670,  tb«  queaiiaB 
was  whether  a  deikaiid  master  could  aet  ofla 
claim  on  account  of  a  deposit  made  In  a 
broken  bank,  against  a  note  tba  bank  bdd 
against  blm.  The  facta  wen  that  tfae  depovt 
was  to  tbe  credit  of  "M.  L  FatteraoD,  C-  A 
H."  It  really  consisted  of  (1;  bia  iodtvldaB] 
means,  (2)  and  coats  lo  which  he  waa  eniitled. 
(3)  and  funds  received  officially.  A  few  d^ 
before  tbe  bank  tailed,  he  deposited  tl.SOOcf 
bis  Individual  neana  to  tbe  credit  of  Uiis  ac- 
count. The  note  against  which  he  pleaded  the 
set-off  was  only  for  11,000.  It  was  beld  Uuf 
Ibis  pica  of  set-off  was  good.  It  was  bdd 
that  tbe  clerk's  "individual''  share  of  tbe  fond 
exceeded  bis  Indebtedness,  and  oooM  be  set  cfl 
against  it.  Tbe  question  was  reserved  whetba 
he  could  set  off  the  balance  of  the  fund  agalM 
an  Individual  claim.  It  was  said,  t^  way  of 
iktvm,  that  funds  of  varioas  case*.  depiiMBled 
In  one  general  deposit  In  tbe  officers  name  as 
clerk  and  master,  "without  any  desIgnmtJoD  of 
tbe  case  or  parly  entitled,"  would  be  p«souaL 
and  the  words  would  be  iteteriptio  pertomm, 
"not  altering  tbe  rights  of  either  party." 
We  think  tbst  It  is  not  in  accord  with  Oa 

Siirlt  of  our  decisions,  whatever  it  may  ba 
lewhere.  nor  with  sound  public  poltcv.  to 
hold  a  public  officer  liable  for  public  funds  as 
an  Insurer.  His  obligation  is  Ote  aame  as  that 
prescribed  by  the  common  law,  whtcb  la  that 
be  discbarge  bis  trust  with  diligence,  prudence 
caution,  and  good  faith,  such  as  pmdenl  pe*- 
sons  bestow  upon  their  own  Importsnl  affairs. 
This  is  lbs  rule  laid  down  In  Heecbem,  Pub 
%  301;  Hurfree.  Off.  Bonds,  g  197;  {7ntM 
ss  V.  TAoma*,  82  U.  8.  IB  Wall.  M3.  21 
1.  91;  Oumberlanit  Ownte  v.  PsHnen,  N 
Me.  857,  81  Am.  Rep.  984.  Under  such  rale. 
private  trustee  is  not  liable  for  money  lost  by 
tbe  failure  of  a  bank,  when  the  repulalinn  of 
tbe  bank  la  good,  and  the  money  is  depoaitM] 
In  good  falt^  to  tbe  (nistee'a  credit,  separate 
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iDd  sput  from  blB  own  (1  Penj,  Ti.  448: 
Cietg  y.  M^cMl,  12  Heisk.  eiS):  and  tbu  s&me 
ule  »pp1lM  lo  m  admlDiatxstor  I  WinWord  t. 
(Tatein.  12  Hetok.  476),  or  in  executor  (Fiilch. 
ird.  W41U,aW).  Illsdifflculttoseevbitjoat 
■.nd  or  Bound  public  policv  can  be  BabBcrved 
>y  adoptiag  a  diSermt  rule  u  li 
rittls.  n  a  public  offlcei  is  beld  w 
lUrer  agaloat  loss  when  beeiercigefl 
lillKeuce,  caution,  and  good  faith,  it  wUI  result 
taA  no  man  ol  anj  flnsQclal  BtaudlDK  or  bual- 
less  prudence  would  accept  s  public  tniat 
ivbich  luTolTes  Ihe  tiandlluK  o'  public  moner. 
rhen  would  be  but  little  ludocemeDt  to  act 
lonestlT  and  In  goodfalth.BlnceQeltber  would 
kvnil  BgalcBt  an  unforeseen  and  unaTotd able 
»suBlty  We  are  of  opinion  that,  nndei  our 
itaiutM  and  decisloaa.  a  public  officer  fn- 
TUBled  with  public  funds  la  not  an  loaurer 
kesiuBt  loBS,  but  is  liable  only  if  be  actB  with- 
out proper  diligence,  cauliou,  prudence,  and 
jDod  faith.  We  think  this  is  toe  sound  rule, 
1  otwi that andiog  the  weight  of  earlier  authority 
lolding  Ihe  contrary  doctrine,  and  all  or  nearly 
M  based  upon  the  PrfeoU  Cau. 

We  proceed,  therefore,  to  examine  whether 
DopeUnd,  the  trustee,  did  exercise  the  proper 
liligence,  caution,  prudence,  and  good  fulh 
lecessarr  to  absolve  blm  from  liaUtity  for  Ihe 
OHB  In  this  cause.  He  had  Id  bis  handa  «S.000 
)f  public  money,  which  be  deposited  in  Marr'g 
Sank  on  tbe  &ih  of  February,  1892.  He  could 
lot,  at  tbe  time,  lawfully  par  It  out,  and  It 
vaa  hia  duly  to  keep  it.  Benire  making  ' 
leposit  in  that  bank  he  consulted  tbe  ]u(^ 


making  the 

_.    tbe  Judge 

he  county  court  of  Overton  connty,  and  : 


luested  mm  lobaTetbecoortdesiniateaplace 
o  put  tbe  funduDlilbe  wascaUeaDpontopay 
t  out,  stating  that  he  would  put  it  anvwhere 
be  court  would  aelecL  He  adrlsed  wftb  Hr. 
kindle,  One  of  bis  bondsmen,  and  a  good 
luBiness  maa  and  merchant,  aa  to  where  it 
hould  be  placed,  and  Wlndle  suggested  tbat 
Jie  local  bank  of  Llvlngtton,  In  Oyenon 
nuniy,  could  be  easily  robbed,  and  advised 
hat  It  be  kept  in  some  Nashville  bank.  The 
roatees  of  tbe  conuty,  for  several  yeara,  bad, 
IS  a  matter  of  safety,  deposited  the  public 
uoda  under  their  control  in  Nashville  and 
iparta.  He  conferred  with  many  persons, 
vbo  advised  that  It  be  placed  In  some  goo^l 
lank:.  Harr's  Bank  stood  high  at  the  time. 
>efendaDt's  bondsman,  Windle.  recommended 
t.  He  was  advlaed  by  Judge  Goodpasture,  a 
ormer  realdent  of  Ovenon  county,  a  man  of 
experience  and  substance,  to  select  iKarr's 
Jank.  with  tbe  statement  tbat  be  bad  been  de- 
M»:itiDg  in  It  for  Iwenlyili  years.  He  wa« 
ben  residing  at  Nashville,  and  depositing  In 
t.  It  appears  to  have  been  tbe  only  tMuk  In 
!f  ashvltle  tbat  did  not  close  its  doors  In  tbe 
mnic  of  1S78.  The  reputation  of  tbe  bankat 
Ifasbville,  as  well  aa  elsewhere,  was  excellent. 
X  bad  lieen  In  apparently  Buccessfut  operation 
or  iblrty  yean.  Otherbankers.  lawyers,  and 
>usineBs  men  of  Nashville  say  that  lis  reputa- 
ion  wns  above  suspicion.  The  money  was  put 
o  bis  credit  aa  irustee,  and  was  not  mixed  with 
iny  funds  of  hia  own.  It  remained  u&tilJune 
U,  1893,  when  Copeland  sHempted  to  draw  It 
lut.  After  persistent  demands,  (S.OOD  was 
>aid.  and  then  the  remalDlDgCS,000  wasagain 
lerslstently  demanded.  The  whole  of  it  waa 
II  L.  R.  A.  e 


all  the  time  subject  to  check  on  demand.  Tb« 
bank  could  not  pay  tbe  98,000  and  suspended, 
and  aBsigned  on  the  next  day,  and  proved  to 
be  totally  insolvent,  and  only*  pro  rota  of 
atwut  e  per  cent,  or  $180,  baa  ever  been  re- 
ceived since  its  suspension.  It  is  said,  how- 
ever, tbat  the  deposit  was  made  with  an  under- 
standing  that  Copeland  waa  to  receive  6  per 
cent  interest  on  ft,  and  interest  was  sufaae- 
quently  entered  up  ontheaccouni  on  the  books 
of  tbe  bank,  the  amount  being  $43.60,  as  of 
date  March  81.  18&8.  Copeland  denies  poai- 
tivelyHhat  he  ever  received  •  cent  of  Interest,  . 
directly  or  indirectly ,.or  tbat  there  was  saj 
agreement  tbat  he  should  receive  any.  It  ap- 
pears to  have  been  the  custom  of  Ihe  bank  lo 
enter  upon  tbe  pass  book  of  the  customer  the 
fact  that  inl^est  was  to  be  alkivred,  when  luch 
waa  tbe  agreement,  and  do  each  entt7  was 
made  upon  the  pass  book  glveo  to  Mr.  Cope- 
land. There  was,  however,  an  entry  made  on 
the  ledger  of  tbe  bank,  after  tbe  name  of 
Copeland.  trustee,  "6  per  cent."  This  is  ex- 
plained by  Hr.  Freeman,  the  bookkeeper,  with 
the  statement  that  the  "country  accounts"  of 
the  bank  were,  as  a  rate,  interest -bearing,  and 
be  wo  entered  It  without  any  iDstructiona  to  do 
so.  Harr  gives  Ihe  same  explanation.  All 
the  witaiesses.  Marr,  Freeman,  Copeland,  and 
Qoodpasture,  state  tbat  no  interest  was  to  be 
paid;  Harr's  statement  being  somewhat  in- 
definite and  negative  in  character.     It  appears 


oOered  to  pay  interest  on  the  deposit,  which 
Copeland  refused;  buthedidacceptagratttlty, 
as  be  says,  a  present,  in  conirideration  of  bis 
deposit,  and  a  credit  of  9  per  cent  was  entered 
on  his  account  on  several  occadons. 

The  statement  of  the  presMeni  and  cashier 
of  tbe  bank  at  Livingston  are  given,  and 
from  these  we  get  tbe  only  IntTmailoD  of 
fact  which  tends  to  show  any  want  of  good 
faith  and  unselfish  action  on  the  part  of 
Copeland,  outside  of  the  book  entry  to  which 
we  have  already  referred.  It  appean  that  tbe 
defendant  Copeland  had  $1,700  on  deposit  In 
this  bank,  and  drew  it  out  only  a  day  or  two 
before  making  tbe  deposit  In  Harr's  dank.  He 
had  kept  bis  money  in  Itiia  bank  for  a  year  or 
two.  and  had  been  p^  interest  or  a  gratuity 
aa  before  stated.  It  is  argued  from  this,  and 
tbe  entry  upon  tlie  ledger  at  Harr's  Bank,  tbat 
Copeland  waa  to  have  Interest  from  tbe  latter 
bank  at  the  higher  rate  of  8  per  cent  Inslead  of 
2,  as  paid  by  the  Livingston  Bank.  Hr,  Estes, 
the  cashier  of  tbe  Livingston  Bank,  atatea  that, 
a  abort  time  before  the  failure  of  Marr'i  Bank, 
be  met  with  Copeland  In  Nashville.  At  that 
lime  there  was  a  flnancial  panic  all  over  the 
oonntry,  which  had  affected  the  country  banks 
as  well  as  the  city  banks  of  Nashville,  The 
Capital  City  Bank  of  Nasbville  closed,  and  on 
tbe  next  morning  witness  bad  a.  conveisation 
with  Copeland,  In  which  tbe  distressed  condi- 
tion of  all  tbe  banks  was  commented  upon, 
and  in  that  conversation  Copeland  stated  that 
he  had  bis  money  in  Naabville,  and  was  a  little 
uneasy  about  It.  Witness  said  to  him.  If  be 
would  take  his  deposit  back  to  tbe  Livingston 
Bank,  he  could  check  on  it  at  any  lime,  and 
he  and  Miller,  tbe  president  wtmld  go  aecuri^ 
for  tbe  bank,  and  allow  4  p«r  cent  Inteitat  cm 
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could  not  and  would  not ;  aod  Copeland  there- 
npoD  replied.  "I  on  beat  that  here  In  Nasb- 
TiUe."  He  then  adds,  but  In  a  Tei;  tndefiaiie 
way.  tbat  be  iDtlmated  to  Copeland  ibat  Harr's 
Bank  wsauDsound,  and Copeland  iben  referred 
to  tbe  Fourth  National  of  Naahvllle,  and  left 
witnsM  nuder  the  Impreasion  It  was  in  tbe 
Fourlh.  A.  few  daji  thereafter  Copeland  was 
tn  LlvtnfCHtoii,  andatated  to  witness  Ihal  he  had 
teen  Miller,  tbe  president,  and  be  bad  agreed  to 
tbe  proposition  witoesa  bad  previoualT  made. 
On  this  occasion  witness  states  that  he  aKain 
referred  to  tbe  UDSoundness  of  Harr's  Bank. 
He  proves  that  he  and  Uiller,  at  that  time, 
were  worth  $20,000  of  property  free  from  In- 
cumbrance and  aubject  to  execution.  Odgtobs- 
eiamtnation  be  itatea  that.  Copeland  did  not 
Mj.  In  the  IfasbTille  convenatton,  that  be 
could  do  IwtleT  becauae  be  could  get  a  higher 
rate  of  iDierest,  He  waa  also  examined  aa  to 
the  condition  of  tbe  LlTinnton  Bank,  and 
•tated  tbat  It  bad  a  cspital  of  (20,000:  tbat  it 
owed  deposlton,  at  tbe  dale  Marr'a  Bank 
failed.tS7.80T.04,and  had  cash  |4.C27,  and  loan 
notes,  128,700;  tbat  it  had  tied  up  in  tbe  Com- 
nercial  National  Bank,  wbfcta  had  Ihen  failed, 
ta),0tiO.8O;  tbat  after  ihefailureof  the  Commer- 
cial National  Bank  tbe  LiTingiton  Bank  bor- 
rowed all  the  money  it  could  get,  and  paid  10 
to  13  per  cent  for  It  from  some  parties,  and 
lower  rales  to  others,  tbe  cnsbier  and  presi- 
dent golug^  the  bank's  security.  Miller  cor- 
roborates Bates  In  many  particulars.  He  states, 
In  addition,  thai  he  ofEeral  Copeland  Interest  od 
bis  deposit,  which  Copeland  declined,  but  said 
he  would  accept  a  grHiulty:  tbat  tbey  borrowed 
all  the  money  they  could  get  to  tide  their  bank 
over  tbe  financial  troubles.  Copelsod,  betne 
recalled,  states  tbat  in  tbe  cooTenation  at 
NaAvllle,  no  mention  whatever  waa  made  of 
Harr's  Bank,  and  only  upon  one  Other  occasion, 
when  Hr.  Esies,  referring  to  one  of  Harr's  dr- 
culata,  said  tbat  bis  bank  would  break  some 
day.  He  corroborates  Eslea  and  Miller  about 
the  proposiilon  to  return  the  funds  to  the  LI?- 
Ingston  Bank,  and  that  Miller  and  Estes  would 
be  securitlea,  and  allow  4  per  cent  Interest,  to 
which  be  replied  he  could  beat  tbat, — meaning 
that  he  could  beat  It  by  keeping  the  money 
aafe.  for  he  had  examined  into  Ihe  condition  of 
the  LiTlngston  Bank  after  Ibe  failure  of  the 
Commercial,  and  did  not  consider  It  safe,  and 
knew  that  it  was  borrowing  all  the  money  it 
could  get.  He  consulted  with  attorneys  and 
others,  and  wasadvieed  not  to  return  bis  money 
tn  the  LivingBiOD  Bank,  and  In  this  he  is  cor- 
rolKiraled  br  several  witnesses.  'This  is  tbe 
substance  of  all  tbe  testimony  aa  to  the  condi- 
tion of  the  tisnk  and  the  rsiilion  snd  care  ex- 
ercised by  derendant  Copeland  in  regard  to  It. 
It  is  said  that  deFendanthad  no  tight  to  de- 
posit it  in  soy  bank;  thstby  so  doing  be  simply 
parted  with  tbe  monry,  snd  made  ibe  bank  bis 
debtor;  Ibal  be  could  not  loan  tbemooey  di- 
rectly to  a  bank  oi  an  individual;  that  a  deposit 
is  yirtually  a  loan;  and  Ibat  it  abould  have 
been  kept  as  ■  special  deposit  In  aome  vault 


money  bad  been  depoalled  in  a  vault  of  abank, 
cr  in  a  safe,  and  lost,  under  tbe  autboriliea 
81  L.  R.  A. 


cited  and  relied  on  by  plalntUE  the  defcBdanl 
would  still  have  been  liable,  even  thonsh  tthad 
been  placed  in  a  aafe  furnished  for  tnat  pur- 
poae  by  the  coonly  or  state  autboritlen.  J^- 
ferton  Counts  Oomrt.  v.  Lintberger,  9  Moai. 
Z81,  80  A.m.  Rep.  462;  Waim  v.  liople,  Pvebl* 
AA.y.  R.  a>.  (Colo.)  23  L.  R  ,A-  401.  ttofa. 
The  qnestlon  reKilves  Itaelt  Into  a  boalness 
proposition,  whether  It  is  more  prudent  to  de- 
posit themoneylnhanh,  ornlaceit  as  &  special 
deposit  in  aome  vault  or  safe,  Tbe  conaeiftui 
of  public  opinion  and  Ihe  almoM  universal 
trend  of  bualness  transactions  are  in  favor  of  tbi 
former  proposition,  bearing  tn  mind  that  the 
funds  must  be  kept  sepBrate  and  apart,  tod 
must  be  put  to  the  proper  credit,  and  be  inb- 
Ject  to  Immediate  check,  and  placed  in  a  bank 
whose  reputation  is  above  question,  and  tbe 
deposit  made  In  good  failb,  and  not  because  of 
personal  beneflla  or  advautsgea  which  may 
accrue  to  the  offlcer.  Our  act,  making  it  a 
felony  to  receive  interest  upon  money  depoeited 
in  bank  by  a  public  offlcer.  Impliedly  onncedes 
tbat  It  may  be  deposited  in  bank.  The  liabilily 
of  banks  for  special  depodls  is  quite  limited. 
If  the  deposit  Is  for  hire,  Ihen  ordinary  care 
only  is  required.     If  no  hire  or  compensation  b 

rid,  onl^  slight  care  is  required,  end  tbe  bank 
only  liable  for  groea  nraligence.  %  Am.  & 
Eng.  £nc.  Iaw,  pp.  Sfi,  H,  and  notea.  Tbe 
Isw  allows  an  omcer  no  compensalion  to  be 
used  In  tbe  hiring  of  a  special  deposit. 

We  do  not  consider  a  public  officer  a  special 
bailee,  in  tbe  sense  tbat  be  mutt  keep  tbe 
idcnlicsl  funds  which  he  collect^  and  pay  them 
out.  If  this  be  held,  it  must  necetvarily  resnll 
in  much  embarrassment  snd  confusion.  In 
tbe  flrst  place,  it  would  necessarily  follow  that 
the  collector  most  receive  only  gold,  silver,  or 
tuch  money  as  Is  a  legal  tender,  for  he  could 
only  reoulie  tboee  who  have  demands  againM 
the  fund  tn  receive  sucdi  legal  tender.  Again, 
he  mutt  handle  this  fund  every  lime  te  be- 
comes uetxssary  to  make  a  payment  out  of  ft. 
and  thus  expose  it  upon  every  occasion  wbai 
It  Is  necessary  to  handle  It.  It  would  also  fol- 
low Ibat  be  must  have  It  in  such  shape,  de- 
nominations,  and  amouols  as  would  enable  bim 
to  make  the  exact  change  necessary  to  pay 
excb  claimant;  otherwise,  be  would  be  com- 
pelled to  mingle  other  funds  with  H,  and  tbnt 
destroy  its  integrity  as  the  orialoal  money  re- 
ceived. It  would  prevent  IbegTving  of  checks, 
which  are  to  necessary  to  the  prompt  and 
proper  despatch  of  busioeas  and  kee[dng  of 
aci^junls  in  everyday  trsnsaclions. 

The  learned  chancellor  was  of  opinion  thai 
due  caution  and  diligence  were  not  used  by  de- 
fendant, Hesays;  "In  this  case  the  derendant 
made  no  personal  examination,  nor  did  be  have 
any  examination  made,  as  to  tbe  solvency  of 
Harr's  Bank,  nor  had  ihe  bank  offlcisls  made 
any  publi cation  for*  long  while  of  tta  condi- 
tion, as  required  by  Its  charter.  He  look  tbe 
opinion  of  his  friends,  whom  he  confided  in; 
but  the  opinions  given  were  not  baaed  upon 
any  examination  or  actual  knowledge  as  to  tbe 
solvency  of  tbe  bank."  Notblogcan  be|Hedi- 
caied.  to  tbe  prejudice  of  the  t^fendant.  that 
he  did  not  make  or  cause  tobemade  apennnal 
exsmlnalion  of  the  bank.  &uch  an  ^«mtM- 
ilon,  except  perhaps  bv  an  expert,  would  have 
resDlled  In  nothing  rellablK    Nw  woald  any 
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MDk  of  ttaodlngnibialttoa  persotial  examiDB- 
JoD  bv  ill  cuitoroers.  Tbe  (tandlng  of  a  bank 
»i>  alone  be  determtaed  b;  outsiders,  by  iu 


be  slated  publicatioDi  required  bv  Ian  tea  cIt' 
nimalBiice  to  be  coasidered,  wlUi  all  others, 
leariag  upon  tbe  question  of  due  caution  in  its 
leleclloD,  and  muKi  be  considered  tn  coooec- 
ioD  with  the  fact  tliat,  altbougb  Um  law  stood 
ipOD  the  statute  booka,  it  had  not  been  ob- 
lerved  by  state baoki.  The  wantof  such  pub- 
icuioD  ia  a  failure  to  comply  with  tbe  law, 
Jut,  nnderthe  circunutaucea,  ootan  indication 
>f  UDMfe  condition. 

Tbe  coQclualooa  to  which  .we  come,  upon  an 
ixaminslioD  of  the  entire  record,  are: 

1.  Tbai  tbe  defendant  was  not  an  tnaurer  of 
he  eaf  el]'  of  tbe  public  funds  in  bis  bands,  but 
-eaponaible  onlj  tor  tbe  exercise  of  good 
'aitta,  dllii;ence,  prudence,  aud  cauiion,  %ad  a 
lisinteresled  eOort  to  keep  and  preaeive  ibe 
lud  for  ihnae  entitled. 

3.  That  It  was  neither  negligeoce  uor  want 
it  proper  bDHinenprudenceana  cautiouto  de- 
NMli  tbe  funds  in  a  bank  of  undoubted  stand- 
Dg  and  repatatloDi  aud  Harr's  Bank,  at  tbe 
ime  of  the  deposit,  had  anch  standing  aud 
cputalion. 

8.  Tbe  defendant  Copeland  cannot  be  con- 
lidered  as  a  debtor  for  the  funds  In  hla  buds, 
tut.  on  the  contrarj,  bad  no  right  to  uBeihem 
n  any  wav.  except  for  tbe  purposes  of  his 
met:  and  be  held  them,  not  itrleily  aa  a  spe- 
da)  bailee,  but  aa  a  trustee  clothed  witli  legal 
lutics  and  liabilities. 

4.  The  measure  of  the  tmstee'a  Hablllt;  is 
ix«d  b;  the  lawa  relating  to  bit  office,  and  not 


merely  Dj  tbe  lenns  of  his  bond,  and  there  Is  no 
uocnnditlon  si  obligation  to  pay  under  any  and 
every  cootrngeocy.  The  primary  object  and 
purpose  of  this  bond  ue,  not  to  Ox  or  deflne 
[be  limit  of  bis  liability,  but  to  superadd  to  bis 

Ersonal  responsibility  tbe  security  of  his 
Ddamen;  and  the  liability  of  both  principal 
and  sureties  under  the  bond  Is  filed  by  the  laws 
relati^  thereto. 
0.  The  weight  of  the  evidence  Is  that  there 
that  interest  should  be  paid 


atioo  to  make  tbe  deposit  in  Ibat  bank. 

6.  The  defendant  Copeland  was  lustlfled  in 
not  returning  tbe  funds  to  the  LMngston 
Bank,  when  the  president  and  cashier  of  that 
bank  suggested  that  ft  be  done.  Tbe  proposi- 
tion made  by  the  preaidenL  and  caiihier  to  in- 
duce lis  return  was  an  illegal  one,  so  far  as 
Interest  promised  was  concerned,  and  was  cal- 
culsled  to  arouse  suspicion  as  to  the  condition 
of  the  bank.  Nor  would  it  bare  been  an  set 
of  prudence,  under  the  facts  In  tbis  record,  to 
return  tbe  fund  to  that  bank,  in' its  condition 
at  that  time,  even  though  It  was  secured  by  the 
personal  indorsement  of  tbe  president  and 
cashier.  Tbe  liability  of  tbe  bank,  as  well  as 
these  offlcen,  was  at  that  llmetnogreat  to  war- 
rant the  trustee  in  putting  his  funds  Into  their 
hands,  even  on  the  security  offered. 

7.  Tbe  decree  of  the  chancellor.  In  holding 
the  defendant  Oopeland  and  bis  luretiei  liable 
for  tbe  funds  depodied  In  tbe  Nashville  Bavingi 
Company,  and  wbicb  were  toat  by  Ita  failure, 
is  erroneous  under  the  facts  In  ibis  record, 
snd  mun  be  mtrmd,  and  tbe  bill  mutt  be  dit- 
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Pbm  loam  at puhUemoa^hymbaa^  tall- 

ore  wjll  not  present  llatdliry  of  tbe  cuuntr 
tr^aiuier  opon  bis  bond  to  pa;  tbe  mooej  ai  tbe 
oommkeionen  sbail  direer.  sitbousb  he  was  nut 
oeftllsent  In  lelectlnK  tbe  bank  and  tbe  county 
bad  not  provided  a  aultanle  and  Mfe  nlaoe  in 
whioh  to  depoMt  (he  money. 

(FetacnaiT  B7,  UtU 
»  PPEAL  by  plaintiff  from  a  Judgment  of 
a.  the  Superior  Court  for  Pierce  County  in 
laror  of  delendants  In  an  action  brought  to 
compel  defendants  to  accept  certain  certificates 
)f  receivers  of  an  Insolvent  bsnk  In  settlement 
}f  plsiDlifTs  account  as  former  treasurer  of 
laid  county.  Ajprmsd. 
Tbe  facta  are  stated  In  the  opinion. 

Nora.— As  to  tbe  ooDllfotinff  autfaoritles  on  tbe 
tabilitr  upon  an  ofloer's  bond  (or  lets  or  money 
)T  bank  failure,  sea  Wileoo  v.  People.  Pneblo  ft  A. 
7.  B.  Oo.  iColO.)  n  L.  B.  A.  US,  and  nMs;  atoo  tbe 
laae  of  Btato,  Oveitan,T.  Oopeland  (lennj  ONlai  UL 
31  L.  R.  &. 


JTattn.  SaeU  *  Bedford,  for  appellant: 

The  various  courts  have  taken  two  views 
upon  the  question  of  the  liability  of  officers. 

Mecbem.  Pub.  00   g  301. 

Since  i/orz  v.  Parker,  0  Wash.  478,  that 
questloQ  has  been  ebeoluiely  and  finally  settled 
In  favor  of  the  less  stringent  or  bailee  theory. 
Tbe  line  of  euihorities  holding  in  favor  of  tbe 
bailee  Cbeorr  are: 

Unitfd  Stale*  v.  TliomaM,  SB  U.  B.  10  Wall. 
887,  21  L.  ed.  80;  OumbtTland  Ominty  v.  Pen- 
luU.  ea  Me.  8S7,  81  Am.  Rep.  S84;  Proj^. 
Jiath.  T.  Faulkntr,  107  N.  Y.  477;  AOanff 
County  SuptTt.  y.  Dorr,  2S  Wend.  UD;  T-rlc 
Oovnty  V.  Wataon,  16  &.  C.  1,  40  Am.  Rtp. 
67S:  WiUon  v.  Pwplt,  PuMo  i  A.  7.  R.  Co  . 
10  Colo.  1S9.  33  L.  R.  A.  440;  MeCture  v.  I.., 
Plata  County  Comri.  10  Colo.  122;  !HaU  v.  Me 
Fetridgt.  84  Wis  478.  80  L.  H.  A.  228;  Brory, 
Bailin.  020;  Perry,  Tr.  g  441 ;  Srt'd^  v.  ftny, 
14  Tt.  362:  State  v.  Boutton,  78  Ala.  GT6.  Sd 
Am.  Rep.  tSS;  Odd  FeUovn  Mut.  Aid  Afa.  v. 
Jamet.  SS  Cal.  690,  40  Am,  Rep.  107. 

8ucb  a  deposit  is  not  a  loan  even  though  tba 
statute  provides  that  tbe  commlssioneia  tball 
once  a  quarter  count  the  money  in  tlM  haodl 
of  tbe  treatMrer. 

atate  T.  MeFttridgt,  supra/  JfiMiUea  t.  Mt- 
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Lean.  6  Cote.  App.  iSi;  Vnittd  Statet  v. 
Thcmai.  82  U.  8.  15  Wall.  887.  21  L.  ed.  89; 
Wilaan  v.  PeopU.  Pueblo  dt  A.  V.  R.  Co.,  Cum 
berliind  louiilff  v.  Pennell,  aad  PeapU.  Sits/i. 
T.  Fa'iUner.  MUpra;  Tilinghatt  t,  Merrill.  77 
Hun.  131 :  Fork  County  v,  Watton,  and  Bridges 
*.  Pei-ry.  t'ipra. 

ileur*.  Coiner  Jb  SluteUeford,  for 
■poDdenls; 

Wbere  a  gcoeral  deposil  or  money  Is  made 
in  U  Imok.  ibe  lltle  lo  tlie  money  passes  to  ihe 
bank;  Ilie  rtlaijoD  at  dcLitumad  creditor  arises 
betiveeD  Ibe  depositor  aad  tbe  baok. 

Tbe  only  duty  of  tbe  buok  it  10  pay  tbe  de- 
iiount  of  oiDiie;  npoa  demand. 

Phavii  Bank  y.  Ritleji.  Ill  U.  8.  126.  96 L. 
ed.  874:  1  Morse,  Banks  &  BaDklog,  3d  ed. 

t2S»:  2  Am.  &  Enp.  Boc.  Law,  pp.  98,  H: 
tor.T.  Bailm.   9tli  ed.  88;   Staie  v.  Eeim,  8 

Nib.  es. 

There  ia  no  difference  lo  Ian  between  a  .._ 
to  a  banking  corporation,  copartnersbip,  or 
comgian^,  and  a  loan  to  any  otber  kind  of  a 
corpiiraiion,  conipBaf,  or  copartDi^rabip,  or  to 
an  individual. 

Tbcre  l8  DO  difference  between  a  deposit  with 
a  bHDb  nnd  a  deposit  with  a  mercantile  Arm  or 
cuiiHrincrfbip. 

l-ayne  t.  Gardiner.  29  N.  T.  146. 

Any  use  of  Ihe  public  moneys  except  aa  an- 
thorized  by  law  Is  unlawful. 

Mart  T.  Parker,  9  Wash,  478;  StaU  t. 
Krug,  13  Wash,  288. 

The  treasurer  is  alMolutely  liable  for  tbe 
moneys  entrusted  to  bis  care,  and  mast  account 
for  and  pay  over  Ibe  identical  moneys  received, 
or  moneys  of  equal  value  and  anount 

Tbroop,  Pub,  Off.  223,  32S;  8taU  v.  Nttin, 
19  Ne».  162;  Stalt  t.  Maori.  74  Mo.  418,  41 
Am.  Rep,  828;  Perleg  y.  Mudagon  Oounly.  82 
Mich,  131,  20  Am.  Rep.  037;  L<mry  v.  iWA 
Coaniy,  Gl  Iowa,  SO.  SS  Am.  Rep.  114;  QriMn 
V.  Miisiaippi  Urte  Comr:  71  Miss,  767;  Hoae 
■7.  Dovfilati  Twp.  52  Kan.  461;  Wilton  r. 
1IYi;/.i(a  Coaniy,  87  Tex.  847:  MeEinney  v. 
tiiii«Mon,  84  Tex.  489;  TiUinghaet  v.  MerriU. 
77  H'.JD.  481;  Ward  v.  Sekool  Dut.  No.  IS,  10 
Ntb  298;  Jfti««t  v.  Dirtelori  of  Ihe  Poor.  126 
I'n.  44S. 

Gordon,  J,,  delivered  the  opinion  of  the 

The  appellant  nas,  for  four  years  prior  to 
JanuatT,  1896,  tbe  qualified  and  acting  treas- 
urer of  Pierce  county,  and  Ibe  respondent 
Hedges  succeeded  btm  as  sucb  treasurer.  Tbe 
respondents  Holmes.  Roeers,  and  Bartholo- 
mew constitute  tbe  boani  of  commissionera. 
and  Ihe  respondent  Olojd  Is  coonty  auditor  of 
said  county.  From  the  record  it  appears  that, 
during  his  terms  ot  ofQce  as  such  treasurer, 
the  appellant  deposited  sums  of  money  coining 
Into  bis  bands  as  sucb  treasurer  in  various 
banks,  some  of  which  banks  thereafter  failed, 
and  this  proceeding  was  iosiltuted  by  tbe  ap- 
pellant to  compel  the  respondents  lo  accvpl,  in 
•ettlement  of  appellant's  account  as  treasurer, 
certain  recelTeia'  certificates  of  Insolveoi  banks. 
Tbe  petltloQ  asserts  that  the  deposiu  were 
made  wiib  tbe  knowledge  of  Ibe  reepondenla, 
and  5]i  accordance  with  his  business  custom; 
that  Oettber  the  county  of  Pierce  nor  the 
81  L.R.A, 


board  of  county  commisslonera  of  said  conniy 
provided  bim  with  any  safe  place  for  keeptnf 
the  funds;  that  the  safest  and  snrcat  manon 
of  keeping  tliem  nas  to  make  a  deposil  ot 
Lbem  In  rtliHble  banks  of  good  atanding  io 
tbe  commuoiiy ;  that  the  several  banks  aelrct«i 
by  bim  as  places  of  deposit  were  of  bfgbalaod 
Ingand  repute,  etc.  Tbe  lower  court  snstaiaed 
respondents'  motion  to  qaaib  the  affidanl 
upon  which  [be  application  for  a  writ  of  nan 
dale  was  based,  and,  tbe  relator  elecltng  lo 
stand  thereon,  judgment  of  diimissal  was  roi- 
dered.  from  which  he  appeals.  For  a  betl« 
understanding  of  the  nature  of  the  ooDtre- 
verey.  we  quote  the  following  from  ttie  open- 
ing stalement  contained  io  appellant's  tnief, 
Diz..'  "The  question  at  issue  in  thla  action  is 
narrowed  by  agreement  of  pariiea  to  the  ooo- 
siderstion  of  tbe  one  question,  to  wit:  'la  tbt 
county  treasurer  of  Pierce  county,  Waah.,  Sa- 
ble personally  or  uprai  hla  bond  for  nxHiey 
deposited  io  a  bank  wbicta  afterwards  becomtt 
insol  vent,  in  a  case  where  there  ia  no  charge  ot 
negligence  or  want  of  care  la  any  d^ree 
against  tbe  treasurer,  and  wbere  it  Is  further 
admitted  that  the  county  has  not  provMed  a 
suitable  and  safe  place  in  which  to  deposit  ibe 
amount  of  mooey  which  may  oome  Into  the 
treaaurer'a  handsT* " 

Appellant's  contentions  are:  (1)  That  tbe 
treasurer  Is  not  tbe  debtor  or  insurer  of  the 
money  that  comes  loto  bis  bands,  but  only  the 
bailee  for  hire,  or  trustee  of  an  express  trust, 
who  was  only  responsible  for  the  exercise  of 

5Dod  faith  and  reasonable  skill  and  dili^rence 
I  tbe  discharge  of  his  trust;  and  (2)  that  iheie 
is  no  statutory  or  constituilonal  Inbibiiioa 
against  depositing  sucdi  funds  io  tbe  banks  for 
safekeeping;  that,  under  the  circumstaDcee,  it 
was  bis  duty  lo  so  deposit  nid  funds;  and  that 
he  would  be  liable  for  Diligence  only  in  k- 
lecliog  such  depositories.  Section  6,  art.  11. 
of  the  Constitulioo  of  tbe  Mate,  requires  tkat 
"the  lecislature  sball  provide  tbe  strict  so- 
countability  of  the  said  officers  [referring  totbe 
county  officers]  for  the  fee*  which  may  be  col- 
lected, and  for  all  public  moneys  which  may 
be  paid  to  them,  or  officially  come  Into  thdr 
possession."  The  statute  makes  ft  tbe  duty  of 
tbe  couoty  treasurer  lo  receive  all  moneya  doe 
and  accruing  to  the  county,  and  disboiae  Ott 
same  in  the  manner  provided  by  law,  and  re 
quires  him,  before  entering  npoo  the  dutiea  ot 
bis  office,  to  give  a  hood  to  the  county,  CMKh- 
tioned.  among  other  thinga,  that  "all  moaeys 
received  by  him  for  the  use  of  tbe  coanty  ahaU 
be  paid  as  tbe  commissioners  sball  from  tiiae 
to  time  direct,  except  wbere  special  proriakn 
la  made  by  law  for  the  payment  of  soch  lEoft- 
eys,  by  order  of  any  court,  or  oiberwlie^  and 
for  tbe  faithful  discharge  ot  his  duties."  1 
Hill's  Code,  g  211.  An  examination  cd  all  Ibe 
authorities  has  satlsfled  as  that,  while  ancb  of- 
flcera  are  bailees,  "they  are  special  bailees. 
to  special  obligations,'  sad  that  "it  it 
that  tbe  ordinary  law  of  bailment  can- 
not be  invoked  to  detetmlnetbed^reeof  tbcir 
respoosibllily."  Uniltd  8laU»  V.  ZAmnm.  81 
n,  8.  10  Wall.  887,31  L.  ed.  80.  "His  lUbility 
Is  lo  be  measured  by  his  bond,  and  tbat  binds 


him  t 
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JUarx  Y,  ftiT-Aw,  9  Wub.  478,  aflOT  revfewlng 
the  autfaoiitieB  beariDg  upon  Lhe  propodtlon, 
said:  "It aeemilousthHtGTetjoiie  of  tbe earlier 
cases  ciied.  nbere  tbe  eipresitloa  was  used 
tbal  such  and  sucb  an  officer  was  not  a  bailee, 
or  a  mere  bailee,  or  wan  a  debtor,  must  be  re- 
KBrded  from  the  stBDilpoiDt  of  tbe  conrt  and 
the  particul&r  case.  Tbej  were,  one  and  all, 
cases  where  suit  had  been  bmugbt  upon  the 
boDd  of  tbe  offlcer,  aod  he  was  attempting  to 
excuse  bis  default  tiecause  behsd  lost  ibe  mooej 
b;  robberj.  or  from  some  other  cause  over 
ivhitdi  he  claimed  to  have  bad  do  controJ, 
But  Id  evei;  such  case  It  waa  held  that  bis  lia- 
bility was  absolute^  and  the  true  reaaon  under 
UniUd  Stain  t.  Thomai,  tupra,  moat  be,  not 
that  he  was  aoy  the  less  a  bailee,  but  that  the 
staitiie  imposed  upon  him  a  measure  of  duty 
Iftrger  than  Ibat  found  io  tbe  commoD  law. 
We  tike  it  that  it  Is  fundameDta)  in  tbe  law  of 
bailiaents  that  the  amount  of  care  which  the 
bailee  is  required  to  take  of  tbe  goods  or  xHop- 


sence  of  an  eiprets  agieemeot  tbu  the  law 
presumes  it  to  bare  been  the  inteutioo  of  the 
parties  tbat  a  bailee  fnr  hire  (other  than 
common  carriers  and  tbe  like)  Is  required  to  ex 
ercisconly  ordinary  care, prudence,  and  cautloD 
in  tbe  custody  aod  control  of  the  property 
with  Which  he  ia  intrusted.  In  Ibe  well  con- 
sidered case  of  Pint  Itland  Bd.  of  ffifa.  v. 
y<!uWI,  44  MioD.  427,  tbe  court  says:  "There  f« 
some  con  diet  In  the  decltionn  aa  to  I  be  respoD- 
sibility  of  public  offitxri  and  their  sureties  for 
tbe  loss  of  public  moneys  without  neelfgonce 
or  fault  on  the  part  of  the  otflcera.  While  in 
some  cases  tbe  rule  of  responsibility  of  bailees 
for  hire  hsa  been  sppHed,  exonerating  oUcers 
who  bare  been  found  KuUtlesa  of  oeiiligence, 
this  measure  of  respoDUbillly  ia  Dot  eenerally 


tioDB,  with  respect  to  the  liability  of  such  offi- 
cers and  their  sureties  for  the  loss  of  public 
moneys,  thai  where  Ibe  atatule,  in  direct  terms 
or  from  its  general  lenor,  imposes  the  duty  to 
pay  over  public  moneys  received  aDd  held  as 
such,  BDd  no  condition  limiting  that  obligation 
is  discoverable  ia  Ibe  statute,  tbe  obligation 
thus  imposed  upon  and  assumed  by  the  officer 
will  be  deemed  to  be  absolute,  and  the  plea  tbat 
the  money  bss  beea  stolen  or  lost  without  his 
fault  does  not  constitute  a  defense  to  an  action 
for  its  recovery;  that  the  rule  of  the  responsl- 
tslity  of  bailee*  for  hire  is  not  applicable  in 
■nch  cases;  tbat,  wberethecoodltioDof  abood 
ia  tbat  the  officer  will  rsittarully  discharge  tha 
duties  of  the  office,  and  where  the  etntute,  as 
before  stated,  imposes  tbe  duty  of  payment  or 
ac«0UTiiabflity  for  tbe  money,  without  condi- 
tioD.  the  obligors  in  tbe  bond  are  subject  to  tbe 
same  hlgb  degree  of  responsibility;  and  that 
Ibe  reasons  upon  which  ibeae  propositloDs  rest 
are  to  be  found  both  in  the  unqualified  terms 
of  the  contract  and  in  c<>Dsldera[Ions  of  public 
policy."  In  WUtoti  v.  WitMta  County,  67  Tex. 
647.  the  court  mjv.  "It  is  too  well  settled  to 
require  discussion  tbat  an  officer  who  is  ctuto- 
dian  of  public  money  doca  notoccupy  tbe  rela- 
tion of  n  mere  Ini lee  for  hire,  who  is  responsible 
only  for  such  care  of  tbe  .money  aa  a  prudent 
SI  L.  .K.  A. 


man  would  take  of  hli  oini.  He  la  boand  to 
account  for  and  pay  over  the  public  money." 
In  Bom  T.  Dott^oM  Tap.  S2  Kan.  4C1,  tb« 
court  says:  "By  accepting  tbe  office  of  town- 
ship treasurer,  HcKabb  assumed  the  dn^  of 
reMlvlDg  and  safely  keeping  tbe  money  of  tba 
township,  and  paymg  It  out  according  to  law. 
He  or  his  niretieH  are  bound  to  make  good  any 
deflciency  which  might  occur  In  the  funds 
which  came  under  bis  charge,  whether  they 
werelostln  thebankorolberwise."  In  Grifftn 
r.  JfsNMnppi  Lmet  Gomn.  71  Hlaa.  7B7,  it  is 
•aid:  "The  Idea  tbat  tbe  tax  collector  may 
make  a  ceitersl  deposit  of  puUic  money  in 
benk,  and  thereby  abaoire  himself  from  liabil- 
ity to  pay  over  aa  he  is  by  law  required  to  do, 
ts  so  utterly  uorvasonable  as  to  need  no  com- 
bating. Uke  all  others  depositing  funds  in 
bank,  the  tax  collector  took  the  risks  involved 
In  so  doing.  The  state  looks  to  its  officer,  and 
tlie  officer  must  look  to  his  unreliable  or  un- 
faithful banker."  In  yiuon  r.  Diratort  qf 
tA»  Poor,  136  Pa.  445,  tbe  conrt  speaking 
thsough  Chief  Justice  Paxson  says:  "The 
failure  of  the  bank  in  which  tbe  defend- 
ant deposited  the  money  is  no  defense.  A  re- 
ceiver of  public  money,  who  baa  given  bond 
for  its  safekeeping.  Is  not  discharged  from  lia- 
bility therefor  by  the  failure  of  his  banker." 
In  Wari  t.  School  Ditl,  No.  IS.  10  Neb.  298. 
the  court  saya:  "It  was  Ward's  duly,  under 
tbe  law,  to  keep  tbe  money  securely.  .  .  . 
Tbe  money  was  within  his  control,  placed  there 
by  force  of  the  statute,  and  if  he  saw  fit  lo  in- 
trust it  to  tbe  care  of  another,  he  didsoathls. 
Kril "  Id  Taylor  DUt.  Tap.  i.  Morion.  87 
wa,  050,  the  defendant,  as  township  treas- 
urer, bad  given  a  tmod  conditioned  (pursuant 
to  the  statute)  thai,  "if  tbe  snid  M,  as  treas- 
urer, shsUfalthfulljand  impartially  discharge 
tbe  duties  of  said  office  as  reiiiilred  by  law, 
then  this  obligation  shall  be  null,"  etc.  It  wal 
held  that  the  defendant  was  absolutely  liablb 
for  all  moneys  coming  Into  his  hands,  and  that ' 
he  i^uld  not  plead,  as  a  defense,  that  tbe  money 
was,  without  bis  fault  or  negligence,  stolen 
from  bim,  tbe  court  sayiDg:  "Tbesernlesare 
applicable  to  all  contracts,  and  the  public  in- 
terests demand  that,  at  this  day,  when  publio 
funds  in  such  vast  amounts  are  committed  to 
the  custody  of  such  an  Immensenumber  of  of- 
ficers, they  should  not  be  relaxed  when  ap- 
plied to  offlciat  bonds.  A  denial  of  their  appu- 
cation  in  such  cases  would  serve  as  au  Invita- 
tion to  delinquencies  which  are  already  to 
frequent  as  tocause  alarm."  InCem.y.C^i^y, 
8  Pa.  872.  Ur.  Chief  JusUce  Gibson  says: 
"Tbe  keepers  of  the  public  moneys,  or  their 
spoDsors,  are  to  be  held  strictly  totherontrnci; 
for  if  they  were  lo  be  let  off  on  shallow  pre- 
tenses, delinqueDcies,  which  are  fearfully  fre- 
Suent  already,  would  be  IncessaDt,"  Id  addl- 
OD  to  the  foregoing,  the  followlntt  cases  are 
to  the  same  effect:  Halbeit  v.  State.  Martin 
County  Oomrt.,  32  Ind.  136;  StnU  v.  Mcort,  74 


detiMV.  MeBaehTon,  83  N.  J.  L.  839;  StaU  v. 
Clarkt,  78  N.  C  256;  J^erton  Cmtnty  Omn. 
V.  LinOerger,  8  Hoot.  1^1,  85  Am.  Rep.  402; 
""  -   Tmtiufiip  16,  80  ni.  99;  MeKm- 

84  Tex.  469;  TlUitigkait  v. 


Disr.zBabyCoOgle 
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tfariU.nibm,  481;  Boat/  t.  Cm.  (Fa.)  10 

AU.  TH. 

We  think  that,  b^  the  ^reat  weight  of  su- 
thorltj  upon  the  quHtioD,  an  ofBcer,  luch  ua 
connty  treasurer,  under  our  law,  ia  held  to  the 
rule  of  strict  bccoud lability.  Aa  is  Mid  In 
Thmnp*itn  v.  Township  16,  lupra,  "Thev  know 
well,  on  aaaumiDg  their  poailioDS,  the  hazards 
to  which  ibe;  ar«  eipoMd,  and  they  volunta- 
rilj  muTDe  the  risks,  sod  an  paid  for  lo  do- 
ing."  And  If  "it  appears  to  be  a  barab  meas- 
ure of  Justice  to  hold  that  the  treaaurer  and  bU 
sureties  are  liable,  on  hia  nffictai  bond,  For  the 
inoneT  deposited  under  the  circumstances  dia- 
cloeed  in  the  affldavii  of  defense,  and  iubae- 
qnenll;  lost  without  his  fault  or  negligenoe,  it 
la  Imposalble  to  reacb  auy  other  cuncluslon 
without  Igaorl&g  the  authority  of  well  conald- 
ered  cases."  Baily  v.  Com.  rupra.  .  We  hare 
eiamlued  all  tbe  cases  cited  la  the  able  brief  of 
the  appellBDt  bearing  upon  tbls  propositioo, 
but  are  unable  to  perceive  tliat  they  are  In  con- 
flict with  Ihe  doctrine  above  laid  down,  A 
■ingle  case  need  only  be  referred  to, — Laa't 
Egtate.  144  Pa.  499,  14  L.  R.  A.  103.  It  was 
there  belli  ihai  theKimrdian,  wbodeposiiMl  tbe 
mooeys  of  bis  ward  lu  a  bank  believed  hy  him 
to  be  solvent,  was  not  liable  for  the  funds  so 
depoai'ed  upon  the  fsilure  of  tbe  bank  We 
think  that  tl'e  (lUiincHno  Is  veij  clear  be- 
Iween  Ilie  liiiblllty  and  duty  of  one  receiving 
money*  as  ii  guurdian,  for  the  beneUt  of  a  prH 
vale  individual,  and  tbe  liabiliiy  imposed  by 
statule  and  by  expre»i  undertaking  upon  a 
public  oltlcer  aa  In  Ibe  case  at  bar.  As  to  the 
former,  "he  la  merely  Eiie  trustee  or  agent  of 
the  private  parties  interested  in  tbe  money,  and 
DO  greater  or  hi^Lcr  responsibility  should  be 
imposed  upon  him  than  would  be  imposed 
upon  any  spent  or  trustee.  People,  liaA,  T. 
Faulkner.  ItiT  N.  Y.  48S.  Tbe  loss  in  tbta  case 
was  not  occasioned  by  the  acl  of  God  ora  pub- 
lic enemy,  and  we  are  not  called  upon  lo  de- 
cide whether,  under  (be  circuiti stances  attend- 
ing such  a  loss,  the  officer  would  be  exempt 
from  liabilltv.  This  conclusion  □ecessarily 
leads  to  an  afflrmance  of  tbe  Judgmeot  entcicd 
below,  and  renders  it  unnecessary  to  decide 
whether  a  county  treasurer  may  lawFutlT  de- 
posit tbe  funds  of  his  counij  In  a  bank  or 

Andara,  Scott,  and  Dnnbar,  JJ,,  con- 

Hoyt,  Cb,  J.,  dlsscnifng; 

I  am  UDable  to  acree  with  the  conclniionsof 
the  majority,  stateil  in  tbe  foregoing  opinioo, 
I  think  that  money  coming  into  tbe  bands  of 
a  county  treasurer,  aa  aucb.  belonga  to  the 
county,  and  not  to  the  treasurer;  that  the  rela- 
tion of  debtor  and  creditor  is  not  created.  He 
holds  it  as  trustee  for  tbe  county,  and  ia  only 
tesponslble  for  Ihe  exercise  of  such  care  in  its 
safe-keeping  as  Is  required  of  a  trustee  for  hire. 
Under  tbe  atatnte  aod  tbe  obltgalion  which  he 

Sives,  he  la  bound  lo  properly  discharge  tbe 
uiles  of  the  office,  one  of  which  is  to 
exercise  due  care  lo  safely  keeping  the  funds 
of  the  county.  But  It  Is  a  atrained  construe- 
tlon  of  such  statute  aod  obllgatioo  which 
makes  him  the  guaiantor  of  such  safe-keeping. 
81  1,.  R.  A. 


regardleas  of  oontingenctea,  he  abould  I 
lowed  to  do  what  be  pleases  with  It  untfl  calM 
upon  to  so  produce  it.  It  is  unfair  mod  llla|f- 
cat  to  Bar  that  he  is  personally  reaponafbte  lor 
the  safe-keeping  of  the  money,  and  at  Ihemae 
time  must  make  only  sucb  dJsposltioD  oiF  ft  ■• 
may  be  preecribed  by  the  one  for  whom  be 
bold!  It.  The  caaea  which  hav«  held  pablic 
offlcen  to  be  guarantors  of  tbe  safetr  of  fonds 
coming  into  their  haoda  are  mOMlj  (rom  Fed' 
eral  courts,  and  have  been  larvely  lodDced  by 
tbe  peculiar  languiue  of  the  i^enl  ManjKa 
To  bold  that  the  officer  cannot  make  aoch  d» 
position  of  tbe  funds  as  be  thlnka  proper,  and 
yet  must  be  responsible  for  its  safe  keepjog,  h 
so  illoglcsl  and  frauxht  with  such  bardabip 
upon  Uie  officer  that  I  am  not  willing  to  fol- 
low tbe  cases  which  have  so  held.  If  tbe  re- 
lation ot  debtor  and  creditor  was  created  by 
the  receiptof  tbe  money  by  tbe  officer,  so  th^ 
he  could  dispose  of  it  as  he  pleased,  tbfre 
would  be  reason  in  bokltng  him  respoosibie 
for  its  ssfe  keeping;  but  this  would  be  against 
public  policy.  In  my  opinion  «11  that  our 
statute  requires  of  a  county  treasurer  Is  eitber 
that  he  should  produce  the  money  comiOR  into 
his  hands  when  required  by  law,  or  tbai  bt 
should  show  that  be  bed  exercised  tbe  care  re- 
quired of  a  truatee  for  hire  and  that  It  had  been 
lost  without  fault  on  bis  part.  8uch  baa  bees 
tbe  boldlDg  ot  tbe  courts  under  atatales  trf 
the  same  substance  as  ours,  where  tbe  bood  re- 
oulred  was  to  the  same  effect.  See  Gutnbtr. 
land  Oountg  v.  ilwineU,  69  Me.  857,  81  Am. 
Rep.  28*;  ARanj/  Counij,  Supen.  t.  Dorr.  » 
Wend,  440;  Tork  OoOnty  v.  Walton.  15  a  C 
1,  40  Am.  Hep.  6T0;  Wilim  v.  PaopU,  Ptublo* 
A.  V.  B.  Co.  19  Colo.l9».  22  L.  R.  A.  449; 
mail  T.  MeFefridge.  84  Wis.  478.  20  L. 
R.  A.  SaS;  Stats  v.BoviUm.  78  Ala.  BU. 
66  Am.  Rep.  09.  These  cases  are  dlrectlr 
In  point,  aod  many  others  could  be  ctieo; 
also,  B  large  number  which,  thoagb  not  decid- 
ing tbe  exact  question  here  involved.  In  pria. 
ciple  suatalo  toe  contentions  of  appellant 
ifniUdBtattty.  Thomo>,fi%\i.  8- IB  Wall.  8*1, 
21  L.  ed.  89;  PeopU,  Ifati.  v.  Faufkner,  107  N- 
Y.  477;  itcOlvn  v.  La  PUita  Count)  CvmrtL 
IS  Colo.  122;  Sr*^  v.  Perrj/.  14  Vt.  283;  Odd 
FellovjiMut.  AidAuo.  v.  JnmM,  68CaL3»8,49 
Am.  Rep.  107,  Bee  also  Blory,  Bailm.  820, 
and  Perry,  Tr.  ij  441. 

Did  tbe  appellaut  ezerdse  such  caie  when 
he  depO!iited  tbe  funds  In  queslion,  ha  due 
course  of  btisioess,  in  a  t>ank  which,  after  dili- 
gent inquiry,  he  bad  reason  to  believe,  and  did 
believe,  tu  be  solventT  If  what  we  have  said 
ns  to  tbe  degree  of  care  required  of  him  is  tbe 
proper  measure  of  his  lability,  he  waa  dis 
cbureiog  bis  duly  aa  to  the  fund  when  he  was 
msklng  such  disposition  of  it  as  a  prudent  man 
would  of  his  own;  and,  since  It  is  a  fact,  of 
which  we  must  take  judicial  notice,  that  tbe 
most  prudent  men  keep  tbelr  funda  on  deposii 
in  such  bsuks.  It  must  follow  that,  when  ap 
pellant  did  this  with  tbe  funds  of  tbe  counly. 
be  was  exerdsiag  due  care  with  lefereoce 
thereto,  unless  be  was  prohlbiled  by  tbe  stafatie 
from  thus  dlsposlngottbem.  Itmay  be  fairly 
deduced  from  tbe  statute  that  the  county  treaa- 
urer fa  prohibited  from  loaning  Ibe  funda  of  Ibe 
county;  and  if  tbe  depoeitlng  of  tbe  mom  in  a 
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bank  li  a  loulDf,  Trlthfo  the  meaoliig  of  tbeae  | 
■ututei,  tbe  tppelliDt  had  do  right  lotoda- 

Ciait  tbe  funds  in  question.  That  the  depoilt- 
g  olmone;  in  bank  i»,  for  certAio  pucpoie*, 
*.  loanlog  of  ft  lo  the  bank,  so  that  Ibe  reladoe 
of  debtor  and  creditor  exists  in  regard  thereto, 
is  bejood  qneBlion;  but,  Id  lay  optuiOD,  U>  ao 
depcwit  money  ii  not  lo  loan  It,  within  tbe 
meaning  at  the  Btuute  m  to  the  diapoallton  of 
public  faods.  Tbe  loaning  ot  money  lo  ibe 
ordinary  kdw  U  a  transaction  by  wbieb,  at  the 
instance  of  the  borrower,  one  parts  with  bis 
fanda  for  a  consideration.  A  deposit  in  bank 
is  of  a  diflerent  nature.  Hooey  Is  placed  there 
primarily  for  other  purposes  tbao  to  secure  In- 


reqnlred,  and  for  that  reason  it  Is  not  a  loan- 
ing, within  the  ordinary  acceptation  of  the 
term,  and  hence  not  within  the  pro?irions  of 
the  ststutea.  And  so  the  courts  have  held. 
See  StaU  v.  MeFflridge,  rupra,  and  the  other 
cases  dted.    In  my  opinion,  the  appellant  was 

eUlfled  Indepositlngthemoneyol  thecounty 
a  bank:  andif.inUieBelec^tioQ  of  auch  bank, 
he  need  such  care  as  a  prudent  person  would 
in  dealing  with  his  own  funds,  atid  only  so  de- 
poaited  it  in  Itanks  which  he  had  resaon  to  be- 
Ile<re,  and  did  believe,  to  be  sOlTenl  and  safe, 
he  should  not  be  held  responsible  for  loss  oc- 
curring on  account  of  Each  deposit.  In  my 
opinion,  thejudgment should  be  reversed. 


UMION  DEPOT  COMPANY.  Appt. 
(U  Wash.  SO) 


_  ■•  out  of  aicbt  around  « 
carve  on  a  down  gvttA*  wltliont  mio^ 
peivon  on  tlioni.  In  a  thickly  settled  oom- 
munlty  where  It  uifaecuginmioiueitie  traokaa 
a,  tootpalh  without  objn^lan  frooi  the  railroad 
oompany.  where  it  is  koowD  that  from  GO  to  100 
peoplea  da;  walk  ui>oa  the  truck,  and  the  oora 
are  not  uauallf  sent  thw  fa.y.  is  auch  Rroas  and 
wurul  negligence  that  tbe  railroad  companr  will 
be  liable  for  a  child  kilted  by  a  oar  cb us  kicked, 
eapedaUy  where  two  o(  Ibem  were  Uokbd  on 
paJroUel  tracks  at  the  same  time,  although  the 
ehli'lbadnoiighttouBe  the  traok. 

S.  A  ebild  ahoold  not  bo  bold  to  the 
■OiBO  doffree  of  car*  in  avoiding  daoaer 
while  walkToii  on  a  railroad  track  as  a  penon  of 
mature  years  aod  aooumulated  ezperlenoa. 

S,  IfofcUirsBefl  of  a  pareat  cannot  be  tm- 
pQied  to  a  child  In  au  action  brought  for  the 
beue&c  of  [be  child,  lujured  by  tbe  neKllsence 
of  aniitber. 

4.  A  werdlet  of  $lS,O00  ts  not  eioetelve 
for  Injury  to  a  boy  who  was  run  over  by  a  oar 
•and  one  ot  bis  leasoruabed  so  that  amputatloa 


(Jannary  ST.  IBM.) 

ITOTS.— For  naffUaenae  In  Uoklnr  cars  or  mak- 
tas  Hying  swltohea,  aae  note  to  Eentuoky  C.  B.  Co. 
v.BmUlilKyJ  U  UB.A.n. 
SI  L.  R.  A. 


favor  of  plaintiit  tn  an  action  brought  to  re- 
cover damage*  for  peiwnal  Injuries  allep^ed  lo 
have  been  caused  oy  defendant's  negllgavee. 
iffirmAf. 

Tbe  fact*  are  staled  lathe  opinion. 

Mcun.  W.  W.  Cotton,  J,  M,  Aoliton, 
and  Looter  8.  Wiloon.  for  appellant : 

The  court  erred  In  admitting  evidence  tbat 
other  persons  had  walked  upon  the  defendant's 
railway  tracks  without  t>eing  molested,  for 
the  purpose  of  showing  a  license  in  tbe  plalo- 
tlS. 

A  license  cannot  be  shown  solclv  by  this  evi- 
dence. It  must  also  be  shown  that  the  user 
by  the  public  was  such, or  the  method  of  use  or 
the  means  of  use  were  such,  that  a  person  of 
ordinary  Intelligence  would  understand  that 
he  was  autborized  to  enter  thereon. 

Kav  T.  FtnnmlBania  £  Cfa,  65  Pa.  869.  8 
Am,  Hep.  638;  Ohntry  v.  FiUMiurg  R.  Oo.  160 
Mass.  211.  2a  L.  R.  Ai  5TS;  Carringten  v. 
ZtmtsnUe  eg  iT.  &  Oi.  8B  Ala.  iVt;  Loa-ttiUe, 
N.  A.  A  0.  S.  Oo.  V.  PhiUipf,  113  Ind.  09; 
3fi*iouri  P.  R.  Oo.  v.  Broien  (Tex.)  18  B.  W. 
6T0i  Central  Railroad  v.  Brinion,  70  Ga.  907; 
Blaneiiard  v.  Lakt  Shore  A  M.  R.  Go.  136  III. 
416;  Olau  y.  Jltmphi*  A  0.  R.  a>.Bl  Ala.&Sli 
Qaywr  v.  (M  Oolong  dt  If.  B.  Oo.  100  Mass. 
aOB.  97  Am.  Dec.  96. 

License  cannot   be  established    by    mere 

Baitinunv  A  0.  R  Co.  v.  Slat».  62  Md.  479; 
OreUum  v.  Olucago,  M.  dtSl.  P.  R  Oo.^  Fed. 
I{ep.609i  PhilaO^hiadR  R.Ch.y.  SvmmeU. 
44  Pa.  BT6.  84  Am.  Dec  457;  Wright  v.  Aw- 
tondbA.R.  Oo.  142  Mass.  £96. 

A  person  who  enters  tbe  premises  of  an- 
other under  a  mete  license  must  lake  the 
property  as  he  finds  It.  and  aseumea  all  risks 
oi  injury  to  himself  Incident  to  tbe  ordinary 
uae   and  occupation   of  the  premises  bytbe 

Swtmg  V.  Old  Colony  A  N.  R,  Oo.  10  Allen, 
S88.  87  Am.  Dec.  644;  Vandtrbeek  V.  Hendry, 
84  S.  J.  L.  472;  lainoit  C.  R.  Co.  y  Oodfrm. 
71  ni.  607.  22  Am.  Hep.  113;  PitMurgh,  A 
W.<t  0.  B.  Oo.  V.  Bingham,  29  Ohio  St.  866; 
Davit  V  Oenirta  Cong-  So«.  129  Mass.  B71,  87 
Am.  Rep.  868:  Ben»on  v.  Baltimore  Traetioi* 
Co.  77  Md.  585;  Plummtr  t.  Dili,  156  Mass. 
438;  Qibton  v,  Leonard.  143  111.  183.  17  L.  R. 
A.  588;  MeAlpia  ».  Pofcell,  70  N.  Y.  126,  26 
Am.  Rep.  SQ5;  Qramlidi  v.  Wurtt,  86  Pa.  74, 
37  Am.  Rep.  684;  Bueiote  v.  Chicago,  St.  P.  & 
K.  a  B.  do.  (Iowa)  60  N,  W.  817;  Een^milU 
&  T.  B.  R.  Co.  T.  enj^n,  100  Ind.  225,  SO 
Am.  Rep.  788. 

The  .defendant  company  was  under  no 
greater  obligation  In  regard  to  minors  loan  to 
adults. 

BaUimora  A  0.  R  Oo.  t.  Sdnmndling.  101 
Pa.  258.  47  Am.  Rep.  708;  PhiladelplU-t  A  B. 
S.  Uo.v.Hummell.  44  Pa.  878.  84  Am.  Dec.4S7. 

The  verdict  la  excessive  and  was  due  to  pas- 
don  and  prejudice. 

F^tan  V.  Wiieontin  0.  B.  Oe.  ta  Wis.  145; 
MiMouri  P.  R.  Co.  v.  Acyer,  86  Ean.  58;  ifw- 
tadOlo  V.  NathvUU  AK.  R.  Oo.SB  Tenn.  661; 
Wettem  A  A.  B.  Co.  v.  roui)f.88Ga.  013. 

Menri.  D.  W,  Honloy  and  F«nton  * 
Sauudora  for  leapondenL 
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Dnnbart  J.,  dellTered  the  'apfnlon  of  tbe 

Tbe  defendant  la  ■  railnaj  terminal  com- 
pany Id  Ae  city  of  Bpoksne.  Its  rallwny 
iracBi  and  yards  Ife  parallel  wilh  tbe  Spokane 
river,  oeai  its  north  bank,  in  that  dty.  North 
of  tbe  defeDdant  oompany's  yards  and  tracks 
there  ia  an  adilition  to  Spukane  city,  oo  wblcb 
lived,  at  tbe  time  the  accident  alleged  in  tLk 
case  occurred,  a  number  of  tamiliea,  variously 
estimated  in  the  teatimony  at  from  tneDty-flve 
to  fifty.  Tbe  railway  llneaaQd  snltcbea  of  the 
■ppellant  rnn  In  a  iveBteily  direction  acrow 
Waahlngton  street,  at  a  right  aaele  therewitb, 
and  near  tbe  north  bank  of  arHiparallel  with 
the  Spokane  river,  and  ran  northerly  from 
WaahiDgion  ,Etreel,  tbence  in  a  Dorthweaterly 
direclloD,  making  a  abort  cum  around  a  high 
bluff  of  rocka,  and  thence  in  a  straight  line  to 
and  beyond  tbe  east  line  of  Hill  street,  of  said 
dty,  extended  north.  At  a  point  eaat  of  tbe 
east  lice  of  Mill  street,  to  extended,  the  appel- 
lant bad  located  a  switch,  from  which  diverged 
•everal  side  iracba,  rnnnlDit  parallel  with  each 
other,  In  an  easterly  direction,  around  sabl 
abarp  cnrve.  '  The  railway  tracka  on  the  said 
twitches  were  located  on  a  down  grade  from 
Mill  street.  In  an  easterly  direction,  aronnd  the 
■aid  sharp  curve;  and  care  detached  from  an 
engine  above  the  switchea  would,  by  reason  of 
the  down  grade,  ran  of  their  own  momentum 
down  to  and  across  WashiDgion  street  at  a 
rapid  apeed.  For  matij  yeara  before  tbe  con- 
atmctlon  of  appellant's  yards  at  this  point,  tbe 
people  residing  north  of  the  appellant's  right  of 
way  were  in  tbe  habit  of  using  several  foot- 
paths, which  converged  Into  a  well  defined 
path  as  they  reached  the  appellant's  right  of 
way  near  Howard  street,  and  the  people  resld- 
fog  between  'Washington  street  and  Hill  street 
were  accustomed  to  go  to  tbe  south  side  of  the 
river  by  these  footpaths,  which  converged  Into 
one  path  near  Howard  atreet,  and  thence  dl- 


patb  leading  across  tbe  tracka  of  appellant, 
nntiing  along  the  north  bank  of  the  river  to 
Washington  street;  but.  afier  the  conslnictioD 
of  sppellsnt's  tracks,  tbe  path  leading  from  the 
tracks  along  the  north  bank  of  tbe  river  was 
abandoned  as  a  footpath,  and  the  people  re- 
siding north  of  the  tracks,  after  reaching  tbe 
tracka.  used  Ibe  right  of  way  of  the  company 
UDtll  they  reached  Washington  street.  It  being 
a  more  convenient  and  shorter  route  to  the  dty 
than  any  olber  way  they  could  iraveL  It  i« 
insisted  by  tbe  reapondent,  and  tbe  testimony 
ahowa  wllhout  any  doubt,  that  the  appelinot, 
and  Its  servants  and  ageuts  operatioe  tiieircars 
at  ibia  point,  koew  of  the  existence  of  this  foot- 
path, and  that  the  people  of  all  ages  residing 
to  the  north  of  the  track  were  accustomed,  at 
almost  eveiT  hour  of  the  dsy,  to  use  this  fool- 
patb  and  the  right  of  way  of  appellant  from 
tbe  point  where  the  path  entered  the  right  of 
way  to  Washington  street;  that  It  was  not  only 
used  by  tbe  people  who  lived  north  of  the 
tracks,  but  that  it  was  used  iniiiscrimlnately. 
On  the  12lb  day  of  April,  I8B2,  tbe  pIsinHff 
and  reepoD dent, Albert . I  obn  Itolh.u  boy  of  nine 


waa  ahort,  ia- 
stead  of  sending  fui  engine  down  with  tbe 
empty  car,  would,  in  railroad  parlance,  "kick" 
the  car,  and  let  it  go  down  tbe  track  unat 
lended  by  a  brakeman;  that  it  was  not  the 
usual  way  to  send  the  caia  unattended  tiy  t 
brakeman,  but  that  they  sometimes  did  so; 
and  It  fa  conceded  that  that  was  the  maaoer 
of  switching  tbe  cars  at  the  time  of  ibn 
acddent.  It  seems  tbst,  at  the  same  ttme  that 
the  tespondeiit,  who  was  in  company  with 
his  strter  and  another  boy  about  tail  own  age, 
came  down  tbe  path,  two  can 'were  "kideu' 
down  the  track  behind  them  on  •ppeUant's 
backs,  and  the  reapoudent,  in  order  to  avoid 
being  Injured  by  one  of  these  cars,  started  to 
cross  one  of  the  tracks,  and  in  doing  an  was 
run  over  by  a  car  going  down  the  track  which 
he  was  attempting  to  croM.  By  reaaon  of  tte 
cloM  proximity  of  these  cats,  he  becune  a»- 
fused,  atKl  in  attempting  to  eacape  from  one, 
was  run  down  bv  tbe  omer.  Neither  ot  these 
cars  was  attended  by  any  peiaon,  but  tfaer 
were  "kicked"  down,  through  the  cut  around 
the  aharp  curve,  out  of  sight  of  tbe  employees 
who  "kicked"  Uiem.  and  they  acquired  a  coo- 
aiderable  speed  by  reason  of  the  down  grade 
of  the  track.  It  is  conceded  that  therr  was 
DO  brakeman  or  any  person  along-  tbe  track 
to  look  out  for  the  cars,  or  to  warn  any  pci>«a 
who  might  be  on  the  track  way  of  dan^. 
The  reapondent,  at  tbe  time  of  tbe  iojary,  lived 
with  bis  father  and  mother,  north  of  the  track. 
Bud  was  accustomed  daily  to  go  to  the  south 
aide  of  tbe  river  to  sell  newspapers  to  sapp>r. 
himself  and  his  family.  An  action  wosbroupbt 
in  his  Interest,  by  Frank  Roih,  his  guardian 
adltlem,Aod  a  verdict  was  rendered  for  (15,- 
000  damagea.  Judgment  followed,  and  an  ap- 
peal has  been  taken  to  this  court. 

Tbe  overwhelming  weight  of  testimony  is  to 
the  effect  thai,  for  three  or  four  years  imme- 
diately preceding  this  action,  it  bad  been  the 
custom  ot  the  people  north  ot  the  track,  and 
of  othera,  to  uae  this  right  of  way  as  a  foot- 
path ;  that  from  50  to  100  people  paaaei 
over  it  dally;  that  tbis  custom  was  known  to 
the  appellant;  that  it  made  no  objection  to  it; 
and  that  it  posted  no  notices  warning  pea|rie 
not  to  travel  upon  the  path.  There  was  some 
little  testimony  offered  in  defense  to  the  effect 
that  people  bad  been  told  not  to  go  through 
there,  but  this  was  a  question  of  fact  which 
was  sabmitted  to  the  Jury,  and,  nnder  tbe  tca- 
timony,  they  were  amply  josllfied  In  coming 
lo  the  conclusion  Ihat  the  travel  was  aa  alleged 
by  tbe  respondent.  This  condition  of  things 
waa  leetifled  to,  not  only  by  numeroua  cidrena, 
but  by  many  of  theemployeeaof  the  company, 
oriaeo  who  were  emploveea  durlne  that  time. 
One  wilneas  testified,  "  They  used  ft  Joat  about 
tbe  same  as  you  would  a  ^dewalk;  another, 
tbat  persons  traveling  over  this  route  could  be 
seen  erery  hour  in  the  day.  Witness  L.  S, 
Davis,  who  had  worked  for  the  company,  and 
who  lived  in  tbat  neighborhood,  testified. 
"  Well,  there  la  people,  most  all  tbe  time  von 
woold  look  ont,  traveling;  est    '  " 


lid  see  them,  all  kinds  ot  wan. 
going)  see  them  taking  little  wagons,  hanlmg 


espedally  at  trail 
all  kinds  ot  wan 
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ererytlilng,'*  This  wttnen  leatiaed  tbkt  tbat 
wtB  the  main  nuliwBy  of  all  tfa«  people  uortb 
of  tbfl  track.  80  that  the  eMentlal  question  In 
thb  ease  la.  W*m  the  icapoodeat  a  licensee  or  a 
tieepUMT  at  tbe  time  he  waa  traveling  im  the 
appellaol^a  right  of  wqr,  or  doea  an  acquies- 
cence br  a  railway  company  In  trarel  ou  lis 
right  of  waT  Imply  a  llcenaeT  for  it  is  an  ad- 
mitted fact  10  this  caae  that  the  [espoudent  was 
not  there  by  special  ioTilation  of  tbe  appellant, 
that  be  naanot  there  for  the  benefit  of  the  ap- 
pellaal,  but  that  be  waa  there  simply  for  bia 
own  coDTeclence  and  pleasure.  A  Dumber  of 
cases  are  cll«d  by  tbe  appellant  to  susLaln  tbe 
contention  ibat.  DOtwithatandlng  the  fact  that 
a  railroad  company  acquleacea  m  auch  travel 
by  ibe  pablic,  and  does  not  lake  an;  atepa  to 
stop  tbem,  no  Implied  oonaent  10  such  om  Is 
establlihed,  and  that  auch  acquiescence  docs 
not  vary  the  company's  duties  astotiL-spassers; 
and  it  may  be  couceded  at  the  outset  tbal  a 
railroad  company  do«a  not  owe  any  duty  to  a 
trespasser,  for  Ibere  la  do  ptesamptlon  that  a 
trespaner,  or  a  peraoo  without  consent,  actual 
or  implied,  will  be  upon  the  track. 

We  bare  carelnliy  examined  the  cases  dted 
by  the  appellaot,  aud  a  m^orily  of  tbem  we 
think  can  be  enally  distlngutalied  from  itae  case 
at  bar.  Tbe  case  of  Gli^ntrn  v.  FVIehburg  B. 
Go.  leO  Mass.  311,  82  L.  R.  A.  S75.  was  an  ac- 
tion  for  running  down  the  plaintiff  at  a  point 
on  defendant's  track  where  it  waa  croBsed  by  a 
private  way,  along  which  she  watt  traveUog. 
The  court  instrucied  the  Jury  that,  as  a  matter 
ot  law,  if  people  were  accustomed  to  cross  a 
railroad  track  at  a  certain  placf,  and  Ibe  com- 


pose)) a  dnty  10  use  reasonable  care  to  protect 
the  croaaeia;  aod  tbe  court  Id  thai  case  simply 
held  that  ihis  vaa  a  question  of  fact  for  the 
Jury  to  determine.  Louinille,  ilT.  A.  d  0.  B. 
Co.  V.  PAiiapt,  113  lod.  50,  waa  a  case  where 
a  track  waa  laid  Upon  a  public  street,  and  the 
court  held  that  the  rights  of  tbe  public  and  the 
railroad  company  respecting  the  use  thereof 
weitt  mutual,  though  thoae  of  the  latter  were 
paraoiount:  Uiat  a  petacm  was  not  a  trespasser 
who  walked  along  suob  track,  and  if  la  ao  do- 
lor bis  foot  became  fastened  In  an  opening 
wbicb  ezisied  by  reason  of  ihe  negligent  oon- 
atraotlon  of  the  track,  uid  be  was  run  upon 
by  a  train  of  tbe  railroad  company  which  was 
negllrenlly  managed,  he  beini^  without  fault, 
tbe  railroad  company  was  liable  for  the  injuir 
nisiaioed.  This  was  wbat  was  decided  in  thfa 
case,  though  tbe  court  iDiiLi]|;ed  in  a  general 
discussion  of  tbe  subject  involved  in  the  present 
case,  and  said  that,  on  tbe  bypothesla  that  the 
place  where  tbe  person  received  his  injury  was 
ezclosively  tbe  roadway  of  the  compauy,  some- 
thing mnat  be  super^ded  to  the  negligence 
of  those  in  charge  of  tbe  tiain  In  order  to  Jus^ 
tify  a  recovery,  and  that  a  trespasser  bad  no 
right  to  exact  care  from  a  railroad  company. 
The  qneiiion  of  llcenae  or  acquiescence  did  not 
arise  in  that  case,  and  was  not  discussed,  and 
we  can  see  nothing  in  the  case,  either  of  dieta 
ot  decision,  which  bears  upon  tbe  rane  at  bar. 
In  Mixtouri  P.  R.  Oo.  r.  Broun  (Tck.)  18  8. 
W.  670,  the  court  held  that  evidence  Ihat  a  per- 
son had  been  In  the  haUt  of  traveling  on  a 
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track,  and  that  the  engineer  had  aem  persona 
on  that  partof  thfimck.  butnomorefrequent- 
ly  than  on  other  parts  of  the  track  stmllarly 
siloBted.  and  that  no  measures  had  been  taken 
to  prevent  such  use  of  the  Irack,  was  not 
sufficient  to  eslablisb  a  license  to  tbe  public  to  use 
the  track.  In  tbatcase  the  locality  was  remote 
from  any  station,  and  tbe  court  especially  an- 
nounced in  its  decision  this  fact,  and  Ibe  further 
fact  that  there  was  nothing  in  the  facts  of  tbe 
case  to  show  tbal  tbe  company  assented  lo  or 
knew  of  tbe  useof  the  track  by  others,  and  that 
Ihe  facta  of  that  psrKcular  case  were  not  Euffl 
dent  to  establish  an  implied  consent  to  Ihe  use 
of  the  track  on  which  a  license  could  be  sitsumed 
10  haveexlsled,  and  Ibe  further  fact  that  there 
was  nothing  in  the  testimony  to  show  any  acts 
of  negligence  OD  tbe  part  of  the  appellants,  but, 
on  the  contrary,  that  it  showed  au  entire  ab- 
sence of  negligence, — a  different  case  from  tbe 
one  under  discussion,  where  the  track  was  Id  a 
thickly  seltled  locality,  and  where  a  uniform 
travel  by  the  public  had  been  esiatiKsbi'd  for  a 
period  of  from  tbree  to  four  years.  Persons 
are  seen,  not  infrequently,  by  engiceera,  travel- 
ing on  tracks  In  couniry  pieces,  and  in  districts 
where  frequent  travel  is  necessarily  impossible; 
and,  of  course,  tbe  knowledge  tnat  a  person 
occasionally  traveled  upon  a  track  in  such  a 

6 lace  as  that  would  not  be  sufficient  to  estab- 
sb  a  license  lo  the  public  generally,  and  that 
is  sll  that  was  decided  in  thai  case.  Central 
Railroad  v.  Brinion,  10  Ga.  207,  teems  U>  l>e  a 
miscltatloD,  as  tbe  case  Is  not  reported  la  Ibat 
volnme  [70  Oa.  3071.  Gaynor  v.  Old  Colon]/ 
A  N.R.O0.  100  Uass.  20s,  97  Am.  Dec.  OS, 
simply  decides  ibat  this  la  a  question  for  the 
demslon  of  the  Iniy.  In  the  case  of  Phit- 
adrijihia  A  B.  B.  Co.  T.  BummOl,  44  Ps. 
876,  84  Am.  Dec  407,  there  is  no  ques- 
tion of  llcensu  or  acquieaceoce  discussed.  Tbe 
court  held,  in  i-alher  rabid  language,  that  there 
was  an  intrusion  upon  tbe  rights  of  Ihe  railnay 
company;  tbal  Che  company  had  no  reason  to 
suppose  that  either  man,  woman,  or  child 
roigbt  be  upon  the  railroad  where  ilie  accident 
happened;  that  it  had  a  right  to  presume  that 
no  one  would  be  upon  It,  and  to  act  upon  Ibe 
presumption.  Tbe  main  contention  there  was 
that  the  compsDj  ilid  not  blow  tbe  whlslle  ot 
the  locomotive.  The  court  held  that  they 
were  not  bound,  under  the  circumstances  of 
that  case,  to  do  so.  But  this  easels  mentioned 
and  distinguished  by  other  aubsecuent  esses  in 
Pennsylvania,  wbicn  bold  thai  a  license  could 
bt  established  by  acquiescence,  J)avU  v.  Gm- 
tral  Gong.  Soe.  130  Hasa.  )t67,  37  Am.  Rep. 
868,  was  a  case  where  a  woman  bad  been  in- 
vitiid  to  attend  a  meeliog  held  at  a  bouse  of 
worship,  and  was  injured  by  reason  of  the 
dangerous  oondltion  of  the  socieiy'^  premises; 
and  tbe  court  held  Ihatwbeiber  tbe  pi  aim  I  If 
was  in  the  exercise  of  due  care,  or  whether  tbe 
way  was  reasonably  safe.wereqnestionaof  fact 
for  the  ]ury.  Tlio  case  In  no  wny  liears  upon 
the  case  uuder  discuasion.  Btnton  v.  Balti- 
more Traction  Co.  77  Hd.  MS,  waa  a  case  where 
tbe  prindpal  of  a  school  had  asked  permission 
for  H  class  of  students  to  visit  ibe  company's 
power  house,  for  the  purpose  of  viewing  Uie 
macliinery;  and  in  passlcg  through  the  power 
house  one  of  the  students  ull  bito  a  vat  of  boil- 
ing water,  and  it  waa  there  very  properly  held 
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tbat  the  tnctlon  oompstir  wu  under  no  oMl- 
KHtion  lo  especially  provJoe  sgaioBt  acddeDtt. 
The  court  in  iu  dlacusiion   of  tbe  questloa 

Siotes  tbe  case  of  Htntntdl  j.  Smyth,  7  0.  B, 
.  6.  788,  ivhlcb  esse  ta  quoted  In  Beveral  «ub- 
■equeut  CHsea,  where  Ibe  court  isld,  "Suppoae 
the  owner  of  land  near  tl^e  sea  eivei  another 
le&ve  to  walk  on  the  edge  of  the  elf  Ss, — surely, 
it  would  be  absurd  to  contend  that  such  per* 
missioQ  cut  npon  the  former  tbe  burden  of 
fenciug."  But  this  case  can  have  no  bearing 
upon  tbe  question  dUcusfcd  here.  It  certainly 
would  not  impose  tbe  burden  of  fenclog:  but  if, 
after  be  hud  given  a  persoo  permlssfon  lo  walk 
UDtheedgeof  tbe  cliffs  where  there  was  a  single 
pstb.and  no  wav  of  escape  from  it  acccs9ib1c.be 
bad  sent  a  blind  cot  down  the  path  after  him, 
a  different  liability  might  reasonably  have  been 
established.  PlKmm«r  t.  DiU,  106  Mass.  426, 
decided  that  wbere  a  woman  went  to  a  build- 
log  for  ber  own  convenience  to  inquire  about 
•  matter  wbich  concerned  herself  alnne.  sbe 
could  not  recover  from  tbe  owner  of  tbe  build- 
ing for  injuries  received  by  striking  her  head 
upon  a  projectiDfr  sign  placed  on  a  post  at  the 
corner  of  the  landing.  This  case  seems  to  us 
clearly  not  lo  he  In  polQL  Gibson  v.  Leonard, 
148  III.  182, 17  L.  R.  A.  68S,  was  a  case  where 
the  members  of  a  fire  patrol  forced  open  the 
door  of  a  building  then  on  fire,  and  .entered 
the  main  floor  and  basement;  and,  while  uainii 
an  elevator,  the  rope  broke,  and  one  of  tbe 

Eitrolmeu  was  injured.  The  owner  of  the 
uitding  was  not  present,  and  did  nothing  to 
induce  the  entry.  The  court  held  that  the 
owner  of  tbe  building  was  not  liable  to  tbe 
part;  Injured,  although  tbe  elevator  and  its 
appliances  were  not  safely  constructed  and 
maintained,  Tbe  court  In  its  opinion  says: 
"There  is  nothing  in  the  case  to  indicate  an 
InTilailon,  eilLer  express  or  implied,  to  either 
BDter  tbe  premises  or  use  tbe  elevator,  and, 
there  being  uo  invitation  or  inducement  on  the 

Cof  appellee,  no  duty  was  imposed  upon 
to  leave  the  elevalor  in  such  condition, 
when  tbe  bulldicg  was  cinsed  at  nighi.  as  tbHt 
it  could  be  operated  with  salelv.'^  It  would 
teem  that  it  would  be  alretcbing  ilie  law  to 
hold  that  ibc  owner  of  a  bullilinK  would  rea- 
sonably contemplate  an  emergency  such  as  the 
burning  of  Ibe  bouse,  and  that,  by  reason  of 
the  conlem[)lation  of  such  emergency,  he 
should  tie  held  to  have  invited  tbe  patrolmen 
to  use  a  dangerous  appliance.  The  case  of 
Baltimore  &  O.  B.  Co.  v,  Pehwindting,  101  Pa. 
2fi8,  47  Am.  Rep.  TM,  Involves  no  question  of 
license.  Tbe  cafe  of  Wright  v.  Boston  tt  A. 
B.  Co.  142  Mass  296,  may  lend  lo  support  tbe 
contention  of  tbe  appellant,  though  it  does  not 
very  clearly  appear  from  the  opioion  what  the 
leaf  circum stances  of  the  case  were,  or  what 
tbe  court  would  have  held  under  the  circum- 
stances of  Ibis  case.  The  cnse  of  IllinoU  C. 
B.  Co.  V.  Godfrey.  71  Dl.  600.  23  Am.  Rep. 
113.  seems  lo  decide  equarely  in  favor  of  the 
appellant's  coniention  tbat  the  simple  acqui- 
escence of  a  railroad  company  in  tbe  ose  of  its 
track  or  right  of  way,  by  persons  passing  along 
it,  as  a  footway,  does  not  give  such  person 
a  right  of  way  over  the  track,  and  does  not 
impose  upon  tbe  company  tbe  duty  of  protect- 
ing or  providing  safeguards  for  'persona  so 
tuTogilsgro'iDdB:  ahd  thU  case  was  followed 
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by  the  the  supreme  court  of  IRInola  In  the  caw 
of  manehard  v.  Lake  8hor»  it  M.  S.  Co.  12C  HI. 
416,  and  tbe  supreme  court  of  Harvl&od  id  ibe 
case  of  BcOlitwn  &0.  R.O0.  v.  SCaU.  Ail-en 
repoHed  in  63  Md.  47D.  TheM  cues  bold  ihat 
tbe  relative  rights  of  the  railroad  cotDfwnv 
and  Ibe  injured  party  are  not  changed  by  rea 
son  of  tbe  acquiescence  on  the  part  of  the  com- 
pany in  the  use  of  its  track  or  li^bt  of  war, 
aud  it  follows  from  Ibe  logic  of  th«  case*  thai 
the  company  would  be  held  reaponrible  only  for 
such  gross  negligence  as  iodtcated  wilfaloeas. 
Tbe  case  in  71  U1.  SOO,  cites  in  support  of  iu 
conclusion  the  case  of  PhUadelpiia  dt  R.  R. 
Co.  V.  HummeU.  titpra,  and  Gmi*  ▼.  Peniufl- 
vania  R  Oo.  09  Pa.  129,  98  Am.  Dec  317. 
We  think  the  Illinois  supreme  court  iniEtook 
tbe  logic  of  those  cases;  and  sucb  was  the 
opinion  of  tbe  supreme  court  of  PennnlTiDia. 
which  reviewed  tbe  ffiimmell  and  OHii*  Cata 
in  the  case  of  Bag  v.  Pemui/ltiania  S.  G>.  ti 
Ps.  2C9.  S  Am.  Rep.  638,  and  in  aonw  aabw- 
quent  cases,  and  distinguished  tbem  from  a 
case  where  license  by  user  had  been  cMab- 
lUbed. 

Probably  the  strongest  case  supportine  the 
views  contended  for  by  the  appellant  is  tbe 
case  of  aiau  v.  MimijMi  A  O.  R.  Co.  t^ 
ported  in  94  Ala.  581,  where  it  was  held  thai 
tbe  fact  that  persoosllviDg  in  tbe  neighbor 
hood  of  a  railroad  track  are  accustomed  to 
walk  upon  tbe  track  without  objection  of  the 
company  does  not  make  tbem  any  tbe  leas  tres- 
passers; tbat.  where  such  track  is  used  withoat 
the  direct  consent  of  the  company,  the  ooid- 
pany  could  t)ehe1d  only  for  neeligcnceamouDt- 

jury;  and  furtber  held  that  such  wsotonness 
and  Intention  could  not  be  inferred  unlen  tbe 
employees  actually  knew  of  tbe  peril  of  Ihe 
decedent,  and  failed  to  make  reasonable  effort 
to  avert  It.  We  think  that  all  tbe  CMea  cited 
can  be  dislioguisbcd,  possibly,  frum  the  cue 
at  bar,  so  far  as  tbe  doelrines  announced  arc 
concf  rnpd,  esceplintr  this  one;  and  tbia  court, 
we  think,  went  too  far  In  holding  tbat  Wknton- 
ness  could  not  be  inferred  unless  tbe  peril  of 
the  decedent  was  actually  known  to  ibe  em- 
ployees of  Ibe  company.  Conceding,  tot  the 
moment,  the  doctrine  that  the  plaintiff  in  tbis 
case  was  a  trespasser,  and  conceding,  further, 
that  the  defendHui  could  be  held  only  for  gross 
negligence,  we  think  the  circumslancea  of  this 
case  did  most  empbniicatly  indicate  gross  Di- 
ligence: and  we  arc  oF  tbe  opinion  that,  onder 
the  circumstances  of  ihe  case,  tbe  defendant 
ought  to  be  held  to  have  presumed  that  when 
it  threw  a  car  out  of  its  sight  around  a  cum; 
on  a  down  gr.ide,  in  a  thickly  settled  cooi- 
munity,  where  it  had  knowledge  that  ilstraci 
was  usedhyfromSOto  100  peopleaday.  some 
body's  life  would  be  Imperiled  by  this  att- 
less  mode  of  switching  its  cars,  and  that  it  care- 
lessly and  wantonly  placed  itself  in  a  poaitioB 
where  it  could  not  see  the  peril  of  the  pasaeis- 
by.  Tbe  evidence  shows  that  it  was  not  its 
general  custom  to  switch  its  care  In  this  way. 
but  that  it  did  so  only  occasionally,  wben  short 
of  meo.  The  rule  as  laid  down  by  many 
writers  is  tbat  sucb  a  duty  is  imposed  upon  a 
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DO  bonest  or  IranaiM  pemn  would  \»  galltj  ol 
Lr&nsactins  taU  busloeM  Id  tbe  reckleM  mannei 
in  which  ihe  appellaDt  In  Ihli  caw  tnoMcted 
f  U.  DaUes  are  relative,  and  tbal  wblch  would 
oot  be  a  duty  under  oeTtain  cooditloDB  would 
becouc  a  most  ImperaiiTe  dutT  noder  otbera. 
Tbe  people  of  modern  times  bold  lUe  and  limb 
in  too  bigb  regard  to  allow  tbem  to  be  welshed 
in  the  ecale  niih  mere  coDvenieDce  or  Klflsh 

Eroperl^  lotereita.  Thit  la  tbe  Mnliment  ol 
umanity,  and  a  aenliment  which  ought  to  be 
reflected  b;  Ibe  decMioni  ot  tbe  courls.  Tbta 
appellant,  to  save  the  expeose  of  an  emplovee 
for  a  few  mlnutea,  hurled  not  ooW  one,  but 
two,  blind  can  down  this  Tl^ht  of  way.  re- 
KsrdleBB  of  tbe  fad,  whicb  It  moat  have  buowii. 
under  ibe  circumaiBiicei,  as  ahown  by  tbe  lea- 
timoDj,  tbat  tbey  were  liable  to  cause  ibe  death 
orpermaDentlnfuiroraomeone:  andweihlok 
tbat  this  fact  alone  eatabliahea  gioiM  and  wil- 
ful Degliffeace,  not trlrbs landing  tbe  fact  that 
none  61  tbe  employees  mw  the  dauiter  of  tbe 
plainiifF  in  ibis  case;  and,  of  course,  under  all 
the  autboriiica,  a  railroad  company  ia  not  al- 
lowed to  run  down  and  destroy  a  naked  trea- 
paaser  wlio  iB  upou  lie  track,  but  Is  held  to  be 
responsible  for  an  attempt  to  preveet  bla  in- 
jury after  his  peril  Is  discovered.  Very  much 
more  in  accordance  with  tbe  plaioest  principles 
of  buroaniiy  was  tbe  doctrine  announced  in 
SoulA  A  Horlh  Ala.  R.  Co.  t.  Donotan.  84  Ala. 
Hl,vix.,  that  those  who  are  operating  a  railroad 
in  a  town  or  city,  or  througb  a  tblckly  popu- 
lated district,  where  there  ft  occasion  for  peo- 
ple to  pass  along  tbe  Irack,  and  a  usage  to  tbat 
eSect,  owe  tbe  duly  of  keeping  a  Tlgiiant  look- 
out for  such  persons  at  aucb  placea.  See  also 
iilatt  V.  Msmphit  A  C.  ft.  Co.  tupra.  Thetwo 
Illinois  coses  wbicb  we  have  just  noticed  seem 
to  have  lost  light  of  the  docirine  of  com  para  live 
negligence,  which  was  unnounced  by  tbe  su- 
preme court  of  Uliools  in  the  case  of  lUinoii 
C.  S.  Co.  V.  HamnuT,  TS  HI.  MT,  aed  the 
opinion  in  71  111.  600,  tupra.  must  be  con- 
strued somewhat  wlib  reference  to  Ibe 
principles  eounriated  in  the  later  case,  where 
it  was  held  ihat,  white  it  was  negligence 
for  a  person  to  travel  on  (he  track  of  n  railroad 
at  its  depot  grounds,  where  everybody  had  no- 
tice that  cars  were  conslaotly  passing  and  en- 
gines switching  cars,  it  was  also  negligence  on 
the  part  of  the  compsnyto  have  flying  switches 
passing  on  a  track,  without  sn  engine  allacbed 
or  a  bell  ringing  or  a  wbijile  sounding;  and, 
where  both  parties  wer«  at  fault  in  tbeae  re- 
specis.  it  was  for  the  Jury  to  determine,  under 
all  the  circumstances,  whether  tb6  aegligence 
of  the  plsiniiff  was  slight  and  that  ol  the  de- 
teniisnt  gross;  and.  if  the  negligence  of  tbe 
plalntiS  was  slight  and  that  of  the  defendant 
gloss,  tbat  the  plsintiff  could  re<rover.  The 
court  in  that  case  announced  tbat  Ihe  rule  hart 
not  been  at  all  times  accurately  staled,  and 
tbat,  inadvertently,  courts  had  laid  down  the 
rule  that  a  plalatifT  who  was  guilty  of  negli- 
gence could  not  recover,  but  that  tbe  true  rule 
wss  tbal  he  could  recover,  notwithstanding 
bis  neRllgence,  If  his  negligence  had  been 
sligtit  and  that  of  tbe  defendant  gross;  tbai 
where  penons  go  upon  or  pass  over  the  grounds 
connected  with  railroad  depots,  tbev  are  prv- 
sumed  to  know  tbat  the  place  Is  dangerous, 
and  hence  an  required  to  uae  care  and  pru- 
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dence  commensurate  with  Uk  known  danger* 
of  the  place;  but  tbat,  on  tbe  other  hand,  the 
servants  of  the  company  knowing  that  it  ii  a 
place  where  persons  are  constautly  passing, 
their  duty  lo  exercise  caution  and  prudence  li 
also  enhanced.  ''In  such  places."  says  the 
court,  "tiiey  moat  use  more  effort  and  precau- 
tion for  the  preservation  of  life  and  limb  ihan 
at  piacea  where  persons  have  no  right  to  be  and 
the  employ eea  have  no  right  to  expect  io  find 
Ibem.  While  tbe  great  commercial  and  busi- 
ness interests  of  the  country  demand  their  pro- 
tection, stilt  the  lives  and  personal  safely  of 
persona  are  paramount-  All  other  consider- 
alions  must  yield  to  tbls,  the  first  and  greatest 
and  most  important  of  all  rights,  for  which 
governments  are  organized  snd  laws  enacied." 
Tbe  court  does  not  stop  wiih  tbe  announce- 
meut  tbat  they  must  use  more  effort  for  the 
preservation  of  life  and  limb  at  such  pisces 
than  at  places  where  persons  have  no  right  lo 
l>e,  but  coupled  wilb  that  is  the  further  pro- 
vision that  they  must  use  more  precaution  Ihan 
at  places  where  tbey  have  no  rii^bt  to  expect  to 
And  persons.  Id  liie  case  at  bsr  ihey  dirt  have 
a  right  to  expect  to  Sod  people  on  tbis  track, 
where  ibese  two  insensate  objects  were  sent, 
wttbout  control,  notwithstanding  the  fact  thai 
people  had  no  tejial  right  to  tie  there. 

In  opposiiioD  to  tbe  doctrine  announced  by 
these  few  cases,  however,  we  cite,  drat,  tbe  case 
otKaj/y.  Pennsi/lDanialLCo.  Bfi  Pa.  26S,  8  Am. 
Rep.  028,  where  it  was  held  directly  that  the 
company  bad  tbe  right  (o  detach  cars  and  send 
them  on.wiihoutabrakenian,outof  sight  around 
acurve,  but  that  Ibis  would  tw  different  when, 
by  license  to  others  and  by  sufferance.  Ibey 
permitted  tbe  public  to  enjoy  a  privilege  of 

rieage  which  would  bring  tbem  Into  dsnger. 
la  true  tbat  In  this  case  certain  privileges 
were  granted  over  the  right  of  way  to  cerlnin 
persons,  for  tbe  purpose  of  unloading'  and 
shipping  lumlier,  but  this  privilege  was  not 
granted  to  tbe  plaintiff  nor  lo  tbe  public  in 
general,  and  cannot  affect  Ibe  prioriptes  an- 
nounced in  the  decision.  Tbis  wns  a  case 
where  a  woman  carried  her  nineteen  months 
old  cblld  wilb  her  to  where  sbe  went  lo  wneb. 
near  the  railroad  track.  After  having  cros'^ed 
over  tbe  track  to  get  some  water  sbe  set  the 
child  down  before  a  chair,  and  engaged  again 
In  washing.  In  three  or  four  minutes  sbe 
missed  tbe  chilii.  It  had  straved  upon  tbe 
trsck  and  was  run  over  by  a  lumber  car,  which 
was  detached  And  sent  around  a  curve  in  the 
siding,  on  a  slight  down  grade,  unattended  by 
a  brakeroan.  Bolb  ot  the  child's  arms  were  so 
crushed  that  tbey  had  to  be  amputated  "Con- 
ceding the  right  ot  tberailroad  company."  mid 
the  court,  "to  tbe  exclusive  use  of  its  Iraclts 
over  the  lot.  .  .  .  the  true  ijuestion  is 
whether  tbe  circumstances  created  a  different 
duly.  The  ownership  of  the  tot  gave  to  the 
company  the  right  to  use  It  as  most  con- 
venient and  expedient  in  moving  its  cars;  and 
no  one  can  gainssy  the  right  to  detach  and 
send  cars  ahead  without  a  brakeman,  even  out 
of  sight  and  around  a  curve.  But  Ibe  case  Is 
altered  when,  by  a  license  lo  others,  tbey  have 
devoted  Ibis  ownership  to  a  use  involving  their 
interests  and  their  safety,  and,  by  sufferance, 
permitted  the  public  to  enjoy  a  privilege  of 
pasaage  which  might  bring  tbeir  persona  into 
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danger,"  Tbe  oonrt  tben,  after  noticlog  tlie 
fact  ttait  tlie  wty  wu  uied  to  nnload  lumber, 
proceeds  to  sayi  "It  kl»  Buffered  iia  track  to 
be  tued  b7  a  nelgbboriDg  populaUoo  ai  a  waj 
acroM  Ibe  lot  from  one  part  of  the  city  to  ao- 
other.  .  .  .  Tbe  preaomption  of  a  clear 
track  at  ttala  place  could  not  reasonably  ariw, 
...  but  greater  precaution  against  Injury 
to  tbose  tbua  permitted  lo  nse  tbe  kit  and  the 
tracks  of  tbe  company  became  a  duty."  And, 
in  ipeafcing  of  tbe  DeKUgence  in  sending  tbe 
car  round  tbe  curve  where  people  were  liable 
to  pass,  tbe  court  said:  "Ila  only  purpose  was 
lo  save  a  few  hundred  feet  of  travel  to  the  en- 
gine, by  detaching  It  from  the  car  when  in  mo- 
tion, and  Slopping  tbe  engine  before  it  reached 
the  switch,  la  order  to  permit  it  to  run  forward 
on  tbe  main  track  to  bitch  onto  other  cars. 
To  save  this  short  time  and  distance  a  life  was 
periled  and  a  serious  injury  inflicted."  And 
ibe  court,  as  we  have  before  indicated,  in  re- 
viewing the  Instructions  of  tbe  court  below, 
who  relied  upon  the  cases  of  Philadelphia  dt 
a.  R.  Co.  V.  Hummea.  44  Pa.  37S,  84  Am. 
Dec  4ST,  and  QiUU  v  P»nntiilTaiiia  B.  Ot.  6D 
Pa.  129,  08  Am.  Dec.  81T,  diatinguUbed  those 
cases  from  tbe  case  then  under  consideration, 
and  found  that  tbe  trial  conti  bad  erred  In  ap- 
plying Ibe  ptlDCiplea  enunciated  in  tbose  cases 
lo  tbe  case  at  b«r,  and.  in  quoting  from  tbe 
language  of  the  (wurt  in  the  IlummeR  Oaie, 
tbla  expression,  "precautioo  is  a  duty  only  so 
far  as  there  is  reason  for  apprehension,"  says 
that  that  i«  tbe  very  feature  wnlcb  distinguished 
tbat  case  from  the  case  under  discusaloD.  8o, 
In  Ibia  case,  accepting  that  maxim,  that  "pre- 
caution ie  a  duly  only  so  far  as  there  Is  reason 
for  appreheosinn,"  acd  applying  it  to  the  cir- 
cumstances of  this  case,  it  must  be  convincing 
to  the  mind  of  every  resBonable  person  that 
there  was  reason  for  apprehension  that  a  car, 
thrown  around  this  curve,  nnailended,  under 
the  circumstances  of  the  trarel  proved,  would 
do  incalculable  damage  to  some  iraveler. 
Hooker  v.  Ohieago,  M.  S  8t.  P.  R.  Vo.  76  WU. 
54S,  was  a  case  where  a  wiiman  was  walkio!; 
across  a  high  trestle,  accompanlad  by  two 
children.  It  was  conceded  that  she  was  not 
there  In  the  interest  or  for  tbe  benefit  of  the 
railroad  company,  but  that  she  was  there  sim- 
ply for  tbe  purpose  of  amusing  and  entertain- 
ing tbe  children,  and  that  tbey  had  to  walk 
•cross  this  bridge  or  trestle  on  ties.  While  on 
Ibe  bridge  they  were  overtaken  by  a  passing 
train  and  were  all  killed.  The  testimony 
tended  to  prove  that  the  bridge,  for  many 
yean  and  up  to  the  lime  of  the  accident,  had 
been  habitually  and  constantly  used  by  men, 
women,  and  children,  going  back  and  forth 
through  that  part  of  tbe  cily,  as  a  foot  path- 
way, without  any  objection  or  warning  by  the 
company  that  it  should  not  Ik  so  us^.  until 
after  the  accident.  The  court  held  that  by 
reason  of  said  acquiescence  in  tbe  travel  of  the 
public,  Mra.  Dacey,  wbo  was  using  the  bridge 
wllb  tbe  children,  was  not  a  trespaseer.  Ibsl 

she  was  usine  it  nrooerlv  a 
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New  Totk  ['Rse,  it  was  held  that  tbe  acqul- 
escecce  of  a  railroad  company  In  the  habit  of 
certain  persons  crossing  its  track  at  a  place  not 
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a  public  highway  aiDOiinU  to  a  Bcense.  nd 
Imposea  a  uuty  upon  the  company,  is  loiU 
persons  so  crossing,  to  ezerdse  reaaonabiecsn 
in  tbe  running  of  Ita  tiaina,  ao  as  to  pnxcti 
tbem  from  Injury;  that  the  eufflciencyof  tht 
wainlngrequiredatsuchcTaniDgsisaqiKitM 
for  the  Jury.  Tbe  court,  in  the  course  ot  in 
opinion,  says:  "Tbelegal  principles appliatdt 
lo  the  facts  appearing   here    bave    wen  fn- 

Siently  enuDcialed  by  Ibis  court,  to  lbe«Sfci 
St  wtiere  the  public  bave,  for  a  Ionic  tioH 
notoriously  and  constantly,  been  Jn  the  lutai 
of  crossing  a  railroad  at  a  point  not  in  a  tni 
eled  public  highway,  with  the  acquiMnm 
of  tbe  railroaiT  company,  such  acquieaxna 
amounts  lo  a  license,  and  Impoeea  adntf  Dfos 
tbe  company,  as  to  all  persons  ao  crossing,  lo 
exercise  reasonable  care  in  the  running  oi  ia 
trains,  ao  as  to  protect  tbem  from  Injury."  Ii 
will  be  noticed  that  in  these  last  two  esse 
there  is  no  question  ot  any  affirmative  selios 
on  tbe  nart  of  the  companies  in  granling  b- 
centes  to  people  who  travel  on  their  tracks,  Int 
the  det.aloDB  were  bssed  squarely  upos  ll< 
doctrine  of  ucqiiiescence.  In  the  case  of  Tnt 
V.  Capt  Fear  i  Y.T.  R.  Cto.  »M.  C.  2«,ib« 
same  principle  was  decided,  and  the  court  tbtn, 
In  discussingtbe  proposition, and  noting  tbem 
tention  of  the  defendant  that  the  plaintiff'*  inia 
tate  was  a  trespasser  In  being  wrongfully  on  tbt 
track,  and  tbat  tbe  injury  waa  the  reanll  of  to 
own  wrong, — In  which  case  Sfa<s,BMm,T.  Ai- 
tunorv  «  f^  £  Cb.  58  Ud.  4Sa,  was  dted,-aid: 
"We  tbink  that  upon  a  carefnl  cxamiaaljanof 
the  cases  cited  by  counsel  for  tbe  appellant,  a 
will  be  found  that  in  Ihe  moM  of  them  the  is- 
Jury  was  tbe  result  of  the  contributory  ortli- 

e nee  of  the  pariv  Injured,  prozfnaatelycausi^ 
and  not  reaultine  directly  from  the  D^i- 
gence  of  the  defendant,  and  where  they  btn 
gone  beyond  this,  tbey  are  not  In  accord  m'lk 
tbe  rulings  of  this  court,  nor  in  harmony  xiih 
the  current  of  aulbority,"— cillng  BUtm  i. 
Seal  York  C.  A  B.  B.  R.  Oo.  104  N.  T.  361 
58  Am.  Rep.  S12,  where  it  was  said  ihii 
"where  tbe  public  for  aserlea  of  yeaishul 
been  In  tbe  habit  of  crossing  tbe  railroad,  ibt 
acquiescence  of  tbe  defendant  In  tbe  pabtie 
use  amounted  to  a  license  or  permisBion  to  iS 
persons  to  cross  at  that  point,  and  impoKd  iik 
dnty  upon  It,  as  to  all  peraons  ao  cronin;,  a 
exercise  reasonable  care  In  tbe  movemfst  of 
lis  trains  so  as  to  protect  tbem  from  iajniy.' 
To  the  sameeffpcl  are:  Eellg  v.  SouUern  Jfi'ss. 
B.C0.2S  Minn.  98;  Barrp  v.  JVra  Tort  C.  i 
H.  R  ft  Co.  82  N.  T.  289.  44  Am.  Rep.  3~; 
PAaodelpfiia  A  R  B.  Uo.  v.  Trmiimaa.  11  W. 
N.  C.  453;  Taylor  v,  DebuDare  A  H.  Cfaiuif  % 
113  Pa.  163,  57  Am.  Rep.  446.  In  the  lut 
meniloned  case. the  court,  quoting  from  Barf 
V.  JlTw  York  C.  *  ft  R.  B.  Ce.  tupra,  sud: 
"Tbe  company  bad  a  lawful  n^bt  to  use  ibc 
tracks  for  its  busioess,  and  could  have  <riiti' 
drawn  Its  permission  to  tbe  pnbifctouse  >!■ 
premises  ss  a  public  way,  assuming  thii  H 
.public  right  therein  existed;  but  so  lanit  u  it 
permitted  the  public  use  it  was  chai^^ble  will 
knowledge  of  Ibe  danger  to  human  life  tto^ 
opcratitig  its  trains  at  that  point,  and  «*> 
bound  10  such  reasonable  precaution  in  tbtb 
mansgemeni  as  ordinary  prudence  dfctalrd  to 
protect  wayfarers  from  Injury.  ...  Tbe 
company  Is  an  actor  at  the  tfaualDcnathigilM 
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drcamiUiices  which  Imperil  bnman  llf«,  and 
It  would  be  an  alarming  docMne  that  it  wa* 
under  no  dntf  to  taxxdae  anj  care  In  the 
moTBmenl  of  Ha  tnJna."  B«e  uao  DtiattM/  y. 
Mawtttkm  *  8LP.R.0o.m  Wii.  «7;  Datit 
*.  Ca*a»e  i4  JK  ff.  fl.  ft.  68  Wis.  " 


thorit;  seems  lo  be  to  the  effect  that  acquies- 
cence creates  a  right  which  Imposes  npon  the 
railroad  companies  the  daty  of  ordinary  dili- 
gence; and,  as  Ibe  instrnctiona  of  the  court  on 
this  proposition  were  all  hased  upon  thisibeoij, 
and  the  ohJectioDg  to  such  Inslructions  were 
biued  opoD  the  oppoeiie  theory,  it  is  not 
neceaiar;  to  spectQcally  review  ibem.  It  la 
•ufBclent  to  aay  that  we  think  the  fnstruc- 
tlons  were  given  In  accordance  with  the  great 
weight  of  lutbority. 

And  the  Instmctioa  in  regard  to  contributory 
negligence,  we  think,  was  also  properly  given. 
By  the  overwbelming  weight  of  authority,  a 
duiinction  is  made  between  the  responsibiUiy 
of  a  cJilld  and  that  of  an  adulL  It  seenia  to  us 
that  it  woald  be  a  monstrona  doctrine  to  hold 
that  a  child  of  Inexperience— and  experience 
caa  come  only  with  years-^boiild  l>e  held  to  tbe 
eajne  degree  of  care  in  avoiding  daneer  as  a 
person  ot  mature  years  and  accumnlated  experi- 
ence. In  tbe  rimpleat  tranaactlont  of  Ufe  we 
recogniie  this  dlatlnction.  It  Is  rec^ized  by 
the  tawin  allot  the  turntable  cases.  It  was  rec- 
ognized in  this  court  In  the  case  of  Huaee  B. 
£Sa«.  Oo.  V.  Bednek,  1  Wash.  446,  where  it 
was  held  that  the  testimony  of  the  company 
that  It  bad  been  in  the  habit  of  leaving  tbe 
lurntablee  unlocked  (Id  an  action  against  sucb 
company  for  tbe  death  of  a  cbilaof  tender 

{ears)  vaa  not  admissible.  No  oonrt  would 
old  that  an  adult  wbo  would  deliberately  put 
bis  feet  down  between  the  wall  and  a  turntable 
wbeu  It  was  in  motion,  so  that  they  would  be 
ground  off,  waa  not  ^illty  of  contributory 
negligence.  HU  experience  would  naturally 
teacb  bim  better.  But  everybody,  and  es- 
pecially people  wbo  are  employing  dangerous 
agencies,  most  deal  with  children  ]ust  as  they 
are,  and  must  take  notice  of  their  la^  of  Judg- 
ment and  lack  of  experience.  Tbe  care  or 
caution  required  la  according  to  tbe  capsdty 
of  tbe  obild,  and  tbls  ta  to  be  determined,  or- 
dinarily, by  the  age  ot  the  child.  In  the  case 
of  JfMMw  V.  GaanU  Oilr  Ba<lv>au  Oo.  61  N. 
T.  SW.  the  court  idd:  "The  old,  the  lame, 
the  tnflnn,  or  the  young  are  entitled  to  have 
their  conditioii  and  abl^,  mental  and  phyilc- 
«1L.B,A. 


al,  ooaddered  in  dhnlnutkin  of  (be  degree  ot 
care  exacted  of  them."  Tbe  rale  is.  bowerar, 
laid  down  by  Shearman  &  Redflehl  on  Negli- 
genoe,S78.a8follows:  "It  is  now  settled  by  tbe 
overwhelming  wel^htof  autbori^,  that  a  child 
is  held,  so  far  as  he  u  pemonally  canc»ned,only 
'~  the  exercise  of  such  degree  of  discretion  as 


is  tbat  it  w 

cldeat  V 

parent.     This  being  a' 


sxjwctei 


not  allowed  to  ahow  that  the  ai 
caused  1^  tbe  negligence  of  tbe 

, _  jis  being  an  action  brought  for  the 

beneflt  of  tbe  child,  and  not  for  the  tKneSt  of 
the  parent,  thenegligenceof  tbe  parent  cannot 
be  Imputed  to  tbe  cbild.  The  only  rematnlng 
qaeation  Is  as  to  the  amount  of  the  Judgment 
recovered.  It  Is  contended  by  the  appellant 
that  the  amount  of  the  verdict  fa  exceaaive, 
showing  prejudice  and  paaslon  on  the  part  of 
the  Jury.  We  are  not  wilHnit  (o  aay  that 
(16,000  will  more  than  recompense  the  plain- 
tiff for  hobbling  through  Ufe  maimed  and  die- 
figured.  We  ace  aware  tbat  manr  courts  have 
held,  in  similar  cases,  tbat  the  amount  of  Ihta 
verdict  was  exceasive,  but  we  think  It  probable 
that  if  such  luJniieshBd  happened  to  the  judges 
themselves,  or  to  membera  of  their  famillei, 
tbeir  views  as  to  excessive  damages  would 
have  qndergone  a  radical  change, 
l^judgTotitttBillbe  affinnti, 

Seott  and  Gordon,  JJ.,  coocor. 

Hoyt,  Ch.  X,  dlaaendng; 

I  feel  compelled  Co  dissent  from  what  Is  aald 
in  the  foregoing  opinion  as  to  the  effect  of  tbe 
railroad  company^  allowing,  If  It  did  allow, 
persons  to  travel  along  and  across  its  right  Of 
way.  In  my  opinion,  railroad  companies  o6- 
copy  the  seme  relaiioo  to  the  real  estate  which 
tbey  own  aa  other  ownera  of  auch  property, 
Tbe  general  rale  that  an  owner  of  onlnclosed 
real  estate  will  loan  do  rights  by  reason  of  tbe 
feet  that  he  allowa  a  path  to  be  made  acroaa  it 
without  objection  on  his  part  Is  too  well  aet- 
tied  to  require  tbe  citation  of  anthori^ea  In  its 
support.  The  plaintiff's  own  evidence  In  the 
case  at  bar  showed  tbat  the  right  of  way  of  the 
appellant,  along  and  acnaa  wnich  peraooahad 
been  accuslomM  to  pas^wascqien  to  thecom- 
mon  and  entirely  nnindoaed.  Hence,  under 
the  general  rale  above  stated,  tbe  railroad  com- 

!r  could  lose  no  righta  by  reaaoo  of  persona 
ng  been  allowed  to  travel  upon  It,  even  if 
it  was  abowD  tbat  the  bigfaeat  officer*  ot  the  - 
company  had  full  knowhdge  of  tbelt  cuitom 
BO  to  do.  Upon  the  other^estlooa  discMwd. 
I  exptea*  no  oplidoiL 
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GUjIFORNIA   8t;PBEMX    OOITRT    (Deputmont  1\ 


Tlncent  P.  BUCKLEY,  Jflpt, 

CHles  H.  6RA.r,  Beipt. 

aw  Cat.  BOB.) 

1.  AnattomeT'ianot  ll»bl«  tok  won  fbr 
BTen  gTt»aa  neg'Ug^nc*  In  ao  dn^rlag 
tb«  wUl  of  the  mother  ai  not  to  canr  out 
her  deslrea  Id  tlie  dbposttloD  of  ber  propenr. 
ereDtbouirti  tb<aoniuffen  smt  pMnmUuTlnaa 
ttaerebT.  there  bavliiK  b«en  no  pdvltj  of  ooDtimat 
betireeD  the  bod  and  tbe  MWraej, 

••  Tbe  emplojment  of  «ji  mttonvj  fry  ft 
■Mother  to  dnnr  ber  will,  in  which  a  pro- 
tWoi  wumadeforoDeof  heraoDB.  la  notaooD- 
trmM  nude  (or  tbs  beDsflt  of  the  litter,  with tn 
CX*.  Code,  I  IBM.  piDTtdlDir  tbat  a  tblrd  peraoD 
may  enfcaoe  a  ooDOaot  entered  Id  to  betweeo  oth- 
an  for  fala  beDoQt,  lo  ai  to  entitle  loob  sod  to  ra- 
oover  from  the  attomer  for  hla  sroa  mistake 
Id  io  wrltlur  the  will  as  to  deprive  the  son  of  the 
proTWoQ  dealroed  br  the  t«nator  (or  hit  benefit. 
<I>eonnb«'  lOt  UHL) 

APPEAL  by  pWntlft  fr-.m  i  Judgment  erf 
the  Bupriior  Court  for  Sonotna  Gonnty  In 
favor  of  defendant  tn  an  aciioo  broDghl  to  ir- 
cover  dimagea  for  defentlaut's  aeRltgeDce  In 
drawing  a  nlJI  contrary  lo  Ihe  iQBtrucliona  of 
(he  maker,  the  resuli  of  vbich  was  to  deprive 
plaintiff  of  property  Intended  for  blm,  Jf- 
frmrd. 

The  facta  are  stated  In  tbe  opinion. 

Henri.  Blftke,  WilUftma,  and  Hftrriaon 
for  appellant, 

Mittri.  HftTen  A  HMven  for  raipond«Bt. 


Action  lo  recover  for  negligenoe  of  sitorney 
Id  draflln);  and  execuling  a  will.  Tbe  court 
below  Bust afoed  a  demurrer  to  the  complaint, 
knd,  plaintiff  falling  lo  amcod.  Judgment  nas 
entered  against  fatm,  from  nhtcb  be  appeals. 
Tbe  complaint  alleges,  in  snbstniice.  that  on 
October  5,  1B8S.  defendiint,  an  atlortiey  at  law, 
was  employed  by  Mrs.  C.  M.  A.  Buc&ley,  tbe 
mother  of  plslntlff,  to  draw  ber  will,  which 
abe  desired  and  directed  to  be  ao  drawn  as  to 
leave  all  tbe  residue  of  her  estate,  after  ceriaio 

rifle  lefraciep,  to  her  two  sons,  Iban  living, 
plaintiff  and  one  John  P.  Buckley,  to  the 
exclusion  of  the  children  of  a  deceased  son  of 
the  tealBlrii:  that  in  pursnancc  of  sucb  em- 
ployment defendant  on  said  day  drew  a  will 
for  said  testatrix,  sod  su peri n tended  end  di- 
rected the  execution  thereof;  that  in  the  prepa- 
raiion  of  raid  will,  and  in  directing  the 
execution  thereof,  tbe  defendant  was  guilty  of 
jEToaa  carelessness  and  negligence  In  tbe  per- 
formance of  his  professional  duliea,  In  tb!s: 
Ibat  aaid  will  waa  ao  drawn  as  not  lo  legally 
expresa  tbe  deslrea  or  direelion  of  the  leslslrli 
•a  to  Ltae  exclusion  of  said  grand cbiltlren,  but 
In  ancb  manner  that  the  latter  were  permitted 
under  tbe  will  to  take  of  her  estaie;  and  that 
in  directing  tbe  execution  of  said  will  thia 

Mora.— Aa  to  right  of  aotlonon  aoontiact  by 
a  third  penon  for  whose  tjenellt  it  was  mada, 
■e*  noU  to  JaSenm  V.  Aaoh  (lllmi.)K  L.  B.  A.  IB7. 
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plaintiff,  although  named  In  nU  wfllaaoMal 
the  devisees  theteuoder,  waa  cauard  by  i^  da- 
feodant  to  become  one  of  the  anbacrihlne  wit 
ceases  thereto,  thereby  reoderiog  the  pro  AIom 
of  aaid  will  aa  to  the  platniiS  void.  It  is  for- 
tberBll<-ged  thai  said  JohnP.  BucUeydiedb^ 
fore  the  testatrix;  tbat  tbereafler,  in  May.  18I>1. 
said  teatratrix  died  witbout  having  revoked  « 
altered  said  will;  tbat  tbe  will  was  Bdmitled 
lo  probate,  and  the  eatate  of  aaid  teatatrizdulv 
administered;  and  that  under  the  decree  of 
distribution  aaid  grandcbildreD  recrived  one 
half  of  aaid  eatate.  amounilng  to  $83,000.  b 
which  amount  plaintiff  alleges  himaelf  dan- 
aged,  and  for  which  be  ask*  Jodgmeat  agaiiai 
defendaoL 

We  think  the  demurrer  waa  propeiiy  tea 
lalned.  In  our  Judgment  tbecomplaintdearij 
falls  to  state  a  cause  of  aclinn  agaiiuldefendaot 
in  favor  of  tbe  plaintiff.  It  is  lo  be  obeerred 
that  the  action  ts  not  by  tbe  client,  but  Iw  a 
third  party,  ber  son.  It  la  a  general  dortruH. 
sustained  1^  an  overwhelming  weight  of  an- 
tbority,  that  an  attorney  is  liable  for  neeligecra 
in  the  conduct  of  bla  profcaslonal  dutwa,  aiia 
ing  only  from  ignorance  or  waotof  care,  to  bii 
client  alone,— that  is,  to  tbe  one  beiwesi 
whom  and  tbe  attorney  tbe  contract  of  emploj- 
meat  and  lervice  existed,  and  not  to  third 
partfea.  Tbe  eicepllona  to  tbis  general  nik. 
If  ibey  may  be  in  stricineaa  deemed  such,  an 
where  tbe  attorney  baa  been  guilty  of  fisod  « 
collutloa.  or  of  a  malicious  or  lortiouaacL 
Responsibility  fora  fraudulent  act  la  independ- 
enl  of  any  contractual  relation  between  tbe 
guilty  parly  and  the  one  Injured;  and  one  com- 
milting  a  malicious  or  tortious  act,  to  tbe  in- 
jury of  another,  is  liable  Iberefor  wilhoal 
reference  to  any  question  of  privily  between 
himself  and  ibe  wronged  one.  Where,  how- 
ever, neither  of  theae  elementa  enters  Into  tbe 
transaclion,  the  rule  is  universa]  Ihat  for  an 
injury  arising  from  mere  negligence,  however 
erosa.  there  mutt  exist  between  the  party  io- 
Dicling  tbe  injury  and  Ibe  one  Injured  aome 
privily,  i}j  contract  or  otberwUe,  by  reaaon  of 
which  tbe  former  owes  some  legal  dutv  to  the 
latter.  2  Sbearm.  &  Sedf.  Neg.  SS  589.  674; 
National  Son.  B'lni  v.  Want,  100  D.  &.  IftS. 
2S  L.  ed.  621,  and  casea  tberein  cited;  ArfA 
V.  Mittovri  F.  &  €h.  104  Mo.  234.  13  L.  R  A. 
746.  and  cases  cited.  In  A'alwnal  Hae.  Bank 
V.  Ward,  nipra,  tbe  general  rule  above  adverted 
to  Is  exbaustively  diacussed,  and  its  Ilmitaiiooa 
stated  by  Hr.  Justice  Clifford,  for  the  court. 
Tbat  was  a  case  wbeie  a  third  party  aongfai  to 
maintain  an  acllMi  against  Ihe  attorney  for 
dnmagesresiiIIlDglofaim  from  relying  upon  the 
correctness  of  a  defective  certificate  of  title  to 
a  piece  of  real  estate  furnlahed  by  the  attoroey 
to  a  client,  upon  tbe  faith  of  which  the  plain- 
tiff had  loaned  money  on  Ibe  properly.  In 
boldlog  that  tbe  ptaindS  could  not  main- 
tain the  action,  It  is  there  aaid:  "Beyond  all 
doubt,  tbe  general  rule  it  that  tbeobllgallon  of 
tbe  attorney  la  to  hit  client,  and  not  to  a  third 
party,  and,  unlesa  there  la  aomelhlng  in  the- 
drcnmstancesof  this  case  to  take  it  out  of  thai 
general  rule.  It  seemt  clear  that  the  (: 
,Uon  of  tbe  defendant  i "" 
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Bbearm.  A  lUdf.  NcK-  8  B1&  CODClDsl*e 
Buppoitto  tbat  TUlela  found  In  Mrentl  cases  of 
hl^  autborlty.  HUh  y.  EtUg,  17  C.  B.  N.  & 
IM."  Anit  after  eommenllog  apon  tba  caie  of 
Full  V.  KMy,  and  tbe  cua  of  JIOi«rta»i  v. 
Fuming,  4  Jiwq.  H.  L.  Caa.  187,  SOB,— from 
tbe  laiter  of  wbteb  caies  Lord  WeD*]ejda]e)a 
quoted  as  saylDg  tbat  "he  only,  who,  oj  blm- 
Klf  or  another  u  bis  aiKQl.  emplojatho  altor- 
nej  to  do  the  particular  act  Id  irblcb  the 
alleged  oeglect  has  taken  place,  can  aue  hitn  for 
tbal  neglect,  and  tbat  that  enjplaynient  must 
be  affirmed  in  tlie  declarailou  of  tba  lult  Id 
disilocl  terms," — the  teamed  juBl lea  proceeds; 
''Analogous cases  iovolvliig  (he  aame  principle 
an  quite  numerous,  a  few  of  which  odIj  will 
be  noticed.  The;  show  to  a  demon stratton 
Uist  It  Is  not  STerj  one  who  luffera  a  loss  from 
the  negligencfl  of^  another  that  caa  maintain  a 
Buit  DO  Bucb  grounds.  On  the  coDlrarT.  'tbe 
limit  of  tbe  doctrine  relating  (o  actlonelile  neg- 
lige Dce,' aa;  a  fieasley,  Ch.  J.,  'is  that  the  per- 
son occasloDliig  the  loss  must  owe  a  doty,  aria- 
bg  from  contract  or  otherwise,  to  tbe  person 
sustaining  such  losa.  Such  a  restriction  on  the 
tishi  to  Boe  for  a  want  of  care  in  the  eierdae 
of  emplojmeol*  or  Ihe  transaction  of  bnsineaa 
Is  plainly  necesiarj  to  Teetrain  tbe  remedy 
from  belngpushedtoanimpracticableeitreme. 
There  would  be  no  IxiundB  to  actions  and 
litigious  iniricaciea,  If  tbe  111  effects  of  the  neg- 
Hgence  of  men  could  be  followed  down  the 
cbain  of  results  to  the  final  effect.'  Ka^l  y. 
Lom,  37  N.  J.  L.  G,  8.  .  .  .  Cases  where  fmud 
and  collusion  are  alleged  and  proved  const! 
tote  exceptions  (o  that  rule,  and  Farke,  B.. 
very  properlv  admits  In  ihefollowtngcaBe,  that 
olber  exceptions  to  It  exist  which  are  aa  lound 
in  principle  aa  the  judgments  wblcb  establish 
Ihe  rule.  LengmHd  v.  liollidny,  6  Excb.  78]- 
767.  Examplesofthe  kind  areglven  in  tbat  CBK, 
two  o(  which  deeerre  to  be  noticed,  as  they 
bare  been  urged  Id  argumeot  to  disprove  tbe 
rule;  but  tbcy  csDOOt  have  anj  such  effect, 
for  tbe  plain  reason  that  they  stand  in  many 
respects  upon  -a  different  fooliog.  'These 
cases,'  says  iLe  court  In  that  opinion,  'occur 
where  there  has  t>een  a  wrong  done  to  tbe  per- 
son, iur  nbicb  be  would  bave  a  right  of  action, 
though  no  such  contract  bad  been  made;'  and 
tbe  court  given  as  an  illustration  the  patient  in- 


surgeoD.  where  botti  would  b«  liable 
injured  panj,  even  if  the  father  or  friend  of 
the  patient  cnntracted  witb  the  wrongdoer," 
In  lloddv  7.  Uit-tniri  P.B,  Ch.  lupra.il  Is  said: 

'The  right  o(  a  ibitd  party  to  maintain  aa  ac- 
iloo  for  injuries  resulting  from  a  breach  of  t 
contract  between  two  contracting  partlea  has 
been  denied  by  tbe  orerwbelmlng  weight  of 
authority  of  tbe  slate  and  Federal  courts  of 
this  country  and  the  courts  of  England.  To 
bold  that  such  actions  could  be  maintained 
would  not  only  lead  to  endless  compllcalions 
In  following  out  cause  and  effect,  but  woald 
restrict  and  embarrass  Ibe  right  to  make  con- 
tracts by  burdening  them  wlib  obligations  and 
liabilities  to  otbers.  wblcb  parties  would  not 
voluntarily   asaume."   cltloK   Winterboltem  t. 

Wrig/it,  10  Hees.  &  W.  109,  and  a  large  num- 
ber of  other  cases.  "Tbe  rule  is  put  upon  two 
grounds,  eiibar  of  which  la  unquealionahly 
81  L.K.  A. 


sound.  One  ^vcHuid  Is  given  by  the  conrt  !■ 
tbe  opinion  in  WinUrbottom  v.  VriffAt,  10  Ueea. 
&  W.  109,  aa  follows:  -If  we  were  to  bold 
that  the  pkintiff  could  sne  In  such  a  case,  tbera 
is  no  point  at  which  such  actlnna  wotitd  stop. 
The  only  safe  rule  is  to  confine  tbe  right  to 
recover  to  those  who  enter  into  tbe  contracL 
If  we  go  one  step  beyond  tbat,  there  is  no  rea- 
son way  we  should  not  go  fifty.'  The  other 
ground  is  thus  slated  in  tne  New  Jeraey  case 
above  cited;  'Tbe  object  of  parties  in  insert- 
Ing  In  their  contracts  specific  undertakings 
with  respect  to  the  work  to  be  done  la  to  cre- 
ate an  oblleation  inter  Mtte.  These  engage- 
-menis  and  undertakings  must  necessarliyDg 
subject  to  modificatlona  and  walrer  by  the 
contracting  parlies.     If  third  persona  can  ao- 

3nlre  a  right  in  a  contract,  in  the  nature  of  a 
uly  tobave  It  performed  aa  oontracled  for, 
the  parties  will  be  deprived  of  control  over 
their  own  contracts.'  Flaiotift,  not  being  a 
party  to  tbe  contract,  cannot  maintain  thia  ac- 
tion on  account  of  injuries  resulting  from  any 
breach  of  duty  defendant  owed  Pickle,  arising 
purely  out  of  tbe  lerma  of  the  contract  between 

No  authority  bas  been  brought  to  onr  notice 
contravening  tbe  rule  as  stated  In  tbe  forego- 
ing citations.  Some,  which  at  flnt  glance 
mrgtat  be  »o  taken,  will  be  found  upon  analy- 
sis to  fall  within  one  or  the  other  of  tbe  ex- 
ceptions noted,  and  not  to  Infringe  upon 
ibe  general  doctrine^  Wilblp  such  class  tall 
the  cases  relied  upon  by  plaintiff  to  aupport 
his  general  rlebt  to  mslniain  the  action.  'This 
strictly  within  the  general  doctrine 


not  alleged  tbat  defendant  did  the  act  charged 
malldously,  or  through  any  evil  intent,  or  with 
any  fraudulent  purpose,  or  tbat  he  did  it  In 
any  affirmative  tense.  The  complaint  pro- 
ceeds solely  upon  tbe  theory  tbat  It  was  tbrougfa 
netll^ence  arising  either  from  Ignorance  or 
carelessness,  or  both;  and  tbis,  although  II 
may  be  conceded  tbat  Ihe  complaint  dlscloiea 
an  instance  of  the  CTOtseat  Ignorance  on  tba 
one  hand,  or  unpardonable  carelessnesa  on  tbe 
oiher,  and  shows  very  grievous  Injury  to  pl^n- 
tiff  as  a  reaull.  does  noi,  within  the  pHndplea 
above  announced,  mske  a  case  entitling  tbe 
plaintiff  to  maintain  the  action.  It  Is  claimed, 
howi'Ver,  that  the  action  can  be  maintained 
noder  the  rule,  expressed  in  g  16SS  of  our 
Civil  Code,  tbat  a  contract  made  by  one  per- 
son with  another  for  the  benefll  of  a  third  per- 
son may  be  enforced  by  tbe  latter,  tbe  argu- 
ment being  that  the  emplovmentof  dt-fendant 
by  plaictUt's  mother  to  araw  ber  will  was 
clearly  for  plaintiff's  benefit,  inasmuch  as  tbe 
laiter  was  one  of  the  objects  of  ber  bounty,  as 
expressed  in  ber  will:  and  anumber  of  caaea 
are  cited  which  are  supposed  to  bring  the  case 
wiibln  tbat  rule.     Bui,  in  our  Judgment,  that 

E revision  has  no  application  lo  tbla  case.  It 
.  Intended  to  apply  to  Inatancea  where  tbe 
contract  Is  made  expteaaly  for  the  benefit  of 
the  third  person,  not  where  the  third  person 


la  Ibe  language  of  the  Code,  and  such  will  ha 
found  to  Se  the  applicalioD  of  Ihe  doctrine  In 
all  tbe  ouea  dted  bj  counael,  or  which  have 
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cooM  lo  onx  attetitioii.  Tbe  tenai  of  %  1699 
ftre:  "AcoDtnctiiMdaaxpreHly  for  the  bene- 
fit of  ■  third  peraon  may  be  enforced  t^  him 
at  BDV  time  before  the  parties  thereto  i«adnd 
it"  ThU  rule,  we  uetold  by  Hr.  Poinen>T 
(Rem.  ft  Rem.  Bights,  g  189).  wse  origiaallr 
•doplcd  prior  to  Uie  reformed  procedure,  Iwlog 
b4«ed  pttrti;  upon  conrideratlons  of  coQTen- 
ience  sod  pertly  upon  a  llbenl  construction  ot 
the  nature  of  (he  contnict,  and  the  purpose  ot 
nhldl  was  to  ato.d  circuit  of  action,  and  to 
enable  the  real  party  In  tnlereat  to  sue.  That 
author  proceeds  to  rive  ua  UlaBtrstknis  of  Its 
Bppllcattoi],  and  ea(m  tostauce  given  is  a  cue 
where  the  contract  was  in  ezpresi  terms  made, 
for  tbe  benefit  of  the  third  party,  and  hy  rea- 
son of  which  the  1att«r  became  the  real  party 
!□  Interest  No  such  application  of  the  doc- 
trine as  is  here  contended  for  Is  even  re- 
motely hinted  at.  The  contract  between  the 
platotlO'i  mother  and  the  defeodant,  which 
was  the  nibject  of  tlje  breach,  cannot  be  said 
In  any  legal  sense  to  hs*e  been  expressly  made 
for  plRlDlijrs  benefit.  It  was  a  oontraM  for 
employment  ot  defendant's  services  as  an  at- 
torney, to  draft  the  will  of  Mrs.  Buckley,  tbe 
Immediate  purpose  of  which  wrs  for  the  bene- 
fit of  the  latter,  to  enable  her  lo  make  dispod- 
tion  of  her  estate  In  accordance  wtib  bar  dwire. 
n  L.  B.  A. 


RMUotelr,  t 
be  benoDted 
nvvlding  fo 
jowever,  coold  create  noTcatad  right  In  lU^ 
tiff  untn  tbe  death  of  tbo  tcatwilx.  uitfl 
that  event  the  will  remained  porelr  aabiils 
tory,  and  the  provision  for  ^alntill  ttmU  be 
at  any  time  changed  ocwithdntwn.     It  tba^ 


contract.  To  hold  that,  by  raaon  of  tbe  pn 
vision  tor  plalntifl  ia  tbe  will,  the  ccatneta 
to  be  considered  one  made  expreaaly  far  hh 
beneflt,  is  to  confound  the  terms  of  tbe  will 
with  those  of  the  contract  Tbe  latter  skst 
was  the  subject  of  the  breach,  and  by  defad- 
ant'a  negligence  In  carrying  oat  that  contnd 
the  testalr^  alone  suffered  legal  injuiv.  Al- 
though the  ultimate  consequential  IdJotj  Id 
plaintiff  would  appear  to  have  been  great,  tl 
was.  to  far  as  defendant  it  concerned,  dammm 
abtque  ii^jvria,  agalnat  which  the  courts  in 
powerleas  lo  foHen.  In  Ibia  view,  it  it  m 
material  to  notice  tbe  other  objections  nsdelt 
the  comjdaint  "nie  demnrrer  having  beta 
properlv  sustained,  it  foilowa  tbat  thejm^mnl 
should  oeajtmud.    It  ft  to  ordered. 

Garoatt*  and  Harrlaoa.  J}„  ooocQt. 
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L  Pnojo,  Official,  akv  Statutobt  Hativbi. 


vBilons  pbuM  in  a 
cue  which  holdi  tbit  s  propoul  to  chaDn  ibe 
location  of  the  eeat  of  ilkte  coTerament  H  not 
lDTilid«t«d  bjr  making  the  obaoce  condltlODtl 
OD  doQitloni  and  the  enctJoo  <m  buHdioga  in 
addition  to  a  rote  of  the  people,  altbougn  the 
«iiitlng  Oonititntlon  reanim  lucfa  vote  onlr. 
IHo.)  »& 

UrnnatMaHe  leitKrei. 

The  taUBf  m  exhtbiti  od  a  criminal  proee- 

rutlon  tor  caudngtlM  ezidotloa  of  a  boiler  the 


lation  of  tbe  oonatitulioDsl  protection  agalnat 
uorcaaonable  leisnrea.    (HicJi,)  188. 
Ihu  pToesM  ef  tav. 

The  conalitutlonal  requIremeDt  of  dne  pro- 
«eM  of  law  is  held  to  be  violated  by  a  italute 
providing  for  aMeMmenti  on  property  witboni 
aoT  notice  to  lot  ownen  or  opportaolty  to  be 
heard.    (Ta.)  B8S. 

Due  pro«eH  ot  law  ti  held  to  be  denied  by  a 


<WIa)  218. 

Tlie  owner  of  bogi  Is  not  deprived  of  prop- 
er^ without  dne  prooeta  of  Uw  bv  making  it 
iinhwfnl  to  allow  them  to  mn  at  large.  (W. 
Ta.)  181. 


tection  of  a  constitutional  provldon  ■•  to  doe 
procesi  of  law  agatnn  a  atataCe  attempiing  to 
take  awav  a  complete  def  enae  under  the  aiatnte 
of  UmltanoM,  ia  eataMitbed  in  an  Illluoia  csae. 
(DDTL 

A  itBtiite  reqairing  railroKd  companies  to 
^arry  freight  for  tbe  isiDe  Tales  that  any  other 
cynnpsoy  may  can;  tt  between  the  lame  points. 


ing  barbers  to  carry  on  buatneas  on  Sunday  ex- 
cept In  two  place*  within  the  state  ti  luataioed 
aa  an  exercise  of  the  police  power  to  proieot 
health.    {N.  T.)  88». 

IMtffatum  cf  paver. 
Tbe  annonitltultooallty  of  a  statute  attempt 
Ing  to  delegate  legiilsiive  power  to  an  innu- 
ancecommlHlooer  oy  autborislDghlm  to  adopt 
a  standard  policy  ia  declared  In  Wisconrin,  fat 
lowing  HInneKta  and  Pentu^lvanla  declsinni. 
(Wla.)  lis. 

Btninen  t  domaiH. 


of  Itt  franchise  is  held  subject  to  condemnation 
by  mother  railroad  company  for  whoae  use  It 
la  neceasaiy,    (Hont.)  886. 
Votiftf. 

A  Btatule  making  it  a  crhna  to  vote  witbont 
certain  docnmeataiy  proof  of  tbe  payment  of 
a  poll  tax.  or  tbe  voter's  affidavit  of  such  pay- 
ment and  of  tbe  fact  that  the  required  docu- 
ment has  been  lost  or  mislaid.  Is  beld  valid, 
even  as  against  a  voter  who  baa  actnally  paid 
hU  poll  lax.    (Tenn.)  887. 

Tbe  rigbt  of  tbe  mayor  to  vote  in  the  elec- 
tion of  an  officer  by  the  d^  conncll.  of  which 
he  la  declared  lo  be  a  member,  la  limited  to  the 
caae  of  a  casting  vote  to  bmak  a  tie,  where  tbe 
cbsrter  in  moMvl  terms  says  that  he  sball  pre- 
side In  tbe  Doard  of  aldermen  and  Joint  meel- 
inga  of  the  two  boarda,  but  shall  have  only  a 
CMting  vote.  (Me.)  116. 
TbMt. 

A  mistake  as  to  the  location  of  lands  whmby 
taxes  are  paid  to  a  sebool  district  which  has  no 
right  to  them  la  hcldtOKln  norlgfat  to  reoover 
back  tbe  taxes  paid.  eltHer  in  favor  of  the  tax- 
payer or  of  tbe  other  district  in  which  be  was 
taxable    (I11.)82B. 

A  tax  of  S  per  cent  on  tbe  gross  receipts  of  a 
foreign  buUding  and  loan  aModatlon  la  held 
not  to  Interfere  with  Ota  freedom  of  oommeroe 


yCoogle 
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(Pmuo,  Omouii,  Axi 
w  ti)  deoy  Ibe  equal  prot«ctloD  of  the  lain. 
(Ky.)«. 

Tba  appolntmeat  of  >  receiver  b;  g.  Federml 
court  li  D«ld  Ineffectutl  to  prevett  tbe  labse- 
quent  lale  of  property  under  execution  from  a. 
■Ui«  court  to  latlafy  a  mecbaoic'a  lieu,  where 
the  JndmieDt  eetablfsblua;'  tbp  lien  bad  been 
teodered  before  the  receiTer  wu  appointed. 

Power  of  Ibe  courte  to  interfere  iritb  tie  te- 
flon of  thepiveniororofalegistatlTecommla- 
slon  of  wfaleb  be  la  a  member,  tn  reapect  lo  tbe 
•eleciloQ  of  a  alte  for  a  piibHc  loatitutton  and 
the  letilngot  cooiracta  tb«i«f or,  ii dlMuawd at 
length  in  a  case  wblch  deniea  the  power  of  the 
oouna  to  interfere.    (Or.)  47S. 

JurMlctlon  of  a  cauae  of  action  for  neglf- 
cenoe  aridng  Id  Mexico  waa  refuaed  in  Texat 
Mcauae  ttae  Mezican  law  applicable  to  the 
caae  waa  to  different  in  reipect  to  the  Judg- 
ment to  be  eutered  that  the  Texai  court  could 
not  undertake  to  enforce  It.   (Tex.)  976. 

Tbe  tight  of  a  atate  rourt  to  entertdu  an  ac- 
tion 00  an  mderlaktnK  given  to  stay  proceed- 
Inga  on  appeal  In  adtnlralty  la  aiistalned  in  an 
elaborate  oplnton  reviewing  tbe  queatlon  of 
Juiladlctiou  aa  between  admlraltj  and  other 
caees.    (N.  D.)S88. 

Tbe  juriadictioD  of  a  conrt  of  admiralty  In  a 
mlt  for  death  of  a  pasaenger  bj  colllsiun  be- 
tween veuela  la  auatained,  where  tbe  state  atat- 
nie  glvea  auch  right  of  action  and  makea  li  a 
Hen  on  the  veaeel.    (C.  C.  App.  9tb  0  )  7IS. 

A  Judgment  of  acourt  which  haa  Jurisdiction 
of  tbe  toatier,  comDilliingan  lufaut  to  the  cua 
tody  of  a  board  of  cbtldren'i  gaardiana,  ia  held 
not  to  be  void  on  collateral  attack  though  It 
aaaumM  to  act  under  an  unconatttutlona]  ■ta^ 
nte.    (lad.)  740. 


to  be  violated  by  a  contract  lo  pAy  an  atindd 
anm  for  a  pcrioo  of  yeari  for  diapoeal  of  aew- 
age.  If  the  anuoal  aam  la  within  auch  limit. 
(OkDTH. 

'  A  contract  by  cityanthorltiea  for  atreet  llgbta 
for  a  tertn  of  Ave  yeara  payable  monthly  ta 
held  void  under  a  Biaiute  prohibiting  contract* 
or  any  other  mode  of  binding  tbe  dty  beyond 
eslaiuigapproprialionifortbepurpoae.  (Ind.) 
748. 

An  unuaual  and  Important  case  respecting 
Told  anneiatlon  Of  territory  to  a  dty  la  that 
tn  which,  on  grounda  of  ecioppel,  the  coiul 
refused  lo  disturb  the  Jurisdiction  of  the  dtj 
after  It  had  been  nxeraaed  tor  several  yeara. 
aowa)  186. 

A  atatute  In  Hasaachuaetta  requiring  a  town 

which  volea  to  earablish  an  electric- light  plant 

10  purchase  one  already  estebllabed,  0  there  la 

awui,  la  oonatmed  and  enforced.     <Haia.)  4G7. 

Ltoeiue. 

Aq  ordinance  bnpoalng  a  llcenae  fee  ol 
910  per  day  on  Itlaerant  mercbania  la  beld 
void  for  un reason ableneas,  wblle  a  provigion 
discriminating  between  resideola  ana  nonresi- 
dents of  a  city  Is  also  beld  void.    (Itl.)  522. 

A  license  lai  on  peddlers  la  held  uoconttl- 
tntioaal  where  It  exempts  mauufacturera  who 
81  L.  R.  A. 


Dkomiobb. 
I  SianjTOiiT  h 
have  paid  a  tax  on  caplnl,  since  tfara  dlauUt- 
inaies  against  nonreaidenla.     (Ti^)  87V. 

A  atatute  giving 'municipal  authorilies  di»- 
cretlon   to  license  auch  perwna  aa  ther-  iiilek 

S roper  aa  transient  metcbanla  ia  held  lo  in 
ringe  a  bill  of  rights  prohibiting  esdunve 
pnbucemoluntentaor  privijegea.    (CoddJSS. 


road  company.     (Towa)  19& 

Road  commlasioDera  in  Hai 
held  lo  he  public  ofBcera,  and  not  aervaDta  of 
tbe  town,  for  whose  acia  tbe  town  waa  HaUt 
In  the  use  of  a  steam  drill  for  the  repair  of  s 
road,  although  the  work  waaordered  t^coopty 
coDtmissiODera  lo  be  paid  for  by  a  qiecial  ap- 
propriation.    (Hata.)  174. 

The  power  of  a  dty  tocompel  properinaola 
tlon  and  support  of^  electric  wirea  laid  ia  tJw 
streets  la  held  not  to  be  precluded  by  tbe  pha 
grant  of  a  franchise  to  a  gas  cotnpatiy  lo  lav 
pipea  or  other  things  In  the  atreote  for  nghiisc 
purposea.    (Ho.)  7S8. 

OJIetr$. 

Tbe  doctrine  that  there  can  be  no  dr/adia 
officer  without atb^KofSce  la  repudlaiad^a 
deciaion  (hat  offldal  acts  by  offlcera  in  an  office 
created  by  an  un  const  ttutional  atntnte  caenot 
be  collaterally  attacked  before  tbe  atniule  baa 
been  authoritatively  adjudged  nneonatitiUien- 
■.    (Oblo)6ea 

The  dvil  aervloeprorlalonBof  the  New  Toik 
Conamutlon  of  18Hare  held  to  be  adt  exoeiit 

E  so  far  ■*  to  require  appoiutmenta  made 

ithont  compliance  thetewllh  to  be  beld  il- 
legal by  tbe  courts,  while  the  exemption  of  the 
department  of  public  worka  frooallw  civil  aerv- 
Ice  act,  which  extated  under  the  old  CcwatiEn- 
tlon,  la  held  no  longer  to  exlat  and  no  re  enact 

ent  of  the  law  to  held  neceasatT.     (N.  T.) 
19. 

The  llabilily  of  an  officer  for  public  tnndi 
which  hedepoaitalnabankandwblcbnrnlan 
M  bank^B  failure  Is  held  not  lo  be  tfaat  o( 


644. 

Adopting  the  stricler  and  haraher  rule  whick 
perhaps  a  majority  of  the  cases  follow,  tbe  su- 
preme courl  of  Washington  hoMa  a  county 
treasurer  on  bla  bond  althoueh  the  money  bad 
been  lost  br  failure  of  a  bank  In  which  he  bad 
deposited  iLe  money  without  any 
(Waab.)8Gl. 


prio*  ooniract  wblch  gave  tbe  conanmer  lbs 
right  lo-draw  Ibe  amount  of  water  lo  which  be 
waa  enililed,  if  the  owner  of  the  canal  failed 
to  comply  with  bit  contract.  Tbeaiatule  pto- 
bibited  Ibis  and  made  ample  proviaioo  tor  the 
distribution  of  water  by  persons  appointed  for 
Ibar  purpose.  The  contract  right  waa  held 
subject  lo  ihe  police  regulation.  (Colo.)  Si& 
A  free  supply  of  water  lo  a  house  of  conec- 
tlon  chleOy  controlled  by  a  board  and  not  t^ 
tie  dty  council  is  refused,  when  Ihe  water  l, 
futnisbed  by  an  Incorporated  board  having  n» 
source  of  rereane  for  Uw  nianlng  axiMiaw  of 


..CoeH^lc 
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Ibe '  watarworka  except  tb«  mTsr  nt«a,  »1- 
tboagfa  Uw  dlf  It  required  to  p»j  H117  defl- 
dODC;  Id  ibe  CKpeaseo  of  ibe  houaa  of  correo 
ttoo,  aa  tbia  expeoM  ahould  be  borne  by  all  tbe 
tazpnTen,  and  not  br  the  coDsumen  ot  water 


--.laiMdaiapplleL  ._    _ 
com  panlea  for  approjwIatlDf  lands  without  par- 
ing compcnaatlon.    (Uian.)  008L 


■  n.  ColrrKAOTDUi   ABD    COKHKKOIAl.  RkLATIMO. 


A  contract  to  bny  Its  "requirements"  ot  coal 
form  aeaaoD,  made  bj  a  lumber  company,  la 
anatalned  BgaloHt  Ibe  contention  tb«t  It  waa  un- 
certain. It  libeld  tomcanlbeamonDineedrd, 
and  not  merel7  wbat  tbe  pnrcbaaer  ahoald 
chooae  to  require.    (111.)  030. 


tnlldtng,  ro  be  made  according  to  apeclal  de- 
algna,  la  held  not  lo  be  for  a  Mle  of  peraonal 
propertj  within  the  atatnle  of  fiauda.    (Cal.) 

Harrlan  by  a  woman  I*  held  a  aufBdent 
part  pertormanoe  of  a  contract  in  conilder- 
atton  of  marriage  to  take  It  out  of  the  atatnta 
of  frauda,  and  an  additional  part  perform 
la  ahowQ  wheie  brr  cbUd  waa  aarrendered  to 
tbe  cnatod;  of  Ibe  buaband  and  performed 
aerrloea  for  him  nndei  tba  oontracL  (Ho.) 
811. 

Banlct. 

The  acceptance  of  a  check  la  held  necessary 
to  elra  a  right  <rf  actfam  walnat  a  bank  bj  * 
boiaer  for  refosal  to  paj  Jl    (Oblo)  SftS. 

Tfanaferring  an  account  In  a  savings  bank 
10  a  new  bgcoudi  In  the  names  of  the  depositor 
and  bla  wife  Jolntljr,  subtoct  to  the  order  of 
either  and  to  anrvlTotablp  on  tha  deatb  of 
either,  is  held  to  partake  somewhat  of  the  char- 
acter of  an  eqnlubie  aaslgonient,  and  to  give 
her  tbe  property  on  the  husband's  death,  (fid.) 

BtOt  and  no(M. 
An  option  for  tbe  ex'eaidon  of  a  note,  In. 
doraedapon  the  back,  la  held  not  to  destroy  Ita 
negotUbUity.    (Ala.)  384. 


ration  by  the  control  of  tbe  TOtIng  of  stock  of 
other  persona  Is  held  void  on  grounda  of  pub- 
lic policy.     (N.  D.)  M7. 

A.  sale  of  lois  wbich  were  lo  be  distributed 
by  chance  among  the  onrchasers,  with  a  prlie 
lot  lobefiiTen  to  one  of  them  by  chance,  Is  beM 
lo  be  contrary  to  public  policy  and  lo  be  void, 
and.)  886. 

Santtag  eoniraet. 

After  the  ezecutloD  of  a  tranaacllon  by 
which  forfeits  were  depoalted  on  Sunday  lose- 


core  an  Invalid  Sunday  contract,  tbe  mere  fact 
that  this  waa  done  on  Sunday  will  not  give  one 
paHj  tbe  right  10  recover  back  bla  dep(«it  un- 
leaa  lie  bad  notUled  the  bolder  nni  to  pay  It 
ovar  before  thia  was  done;  (Ala.)  TVS. 
OvaraiUg. 

A  guaranty  of  interest  on  a  note  U  held  to 
ran  only  nntll  ita  maturity.    (Ark.)  181. 
Inmranee. 

Death  from  inhaling  lltumltiatlng  gaa  while 
aaleep  Is  held  lo  be  within  a  policy  although  It 

Erovided  agalnat  liability  for  deatb  from  in- 
altnggaiorfrom  anything  accidentally  taken, 
admlntatered,  or  inhaled,  or  from  acciUenta 
that  bear  no  eztanal  and  viaible  marka 
(NT.)  689. 

llie  fact  that  an  insane  beue^ciary  in  a  life 
lDi>nranc«  poHcy  killed  tbe  Insured  under  clr- 
cumsiances  that  would  make  the  crime  of 
murder  If  tbe  beneficiary  had  been  In  bla  rlsht 
mind  ia  held  not  to  defeat  his  right  to  the In- 
anrance.    (111.)  61. 

Oarrttn. 
arrierto  fo 
cara  on  a  regular  paaaenger  train,  Instead  o 
InggBge  car,  is  sustained  unleaa  tbe  baggage  car 
waa  tbe  beat  that  could  be  furnished  and  waa 
made  as  aate  aa  possible.    (Md.)  818. 
OttandgtuUat», 

A  provlaloD  that  an  oil  and  gas  lease  shall  be 
roid  on  the  lessee'a  default  la  held  to  give  him 
no  option  to  aet  ap  the  avoidance  ot  the  con- 
tract as  a  defenae  for  bis  breach  thereof,  bat 
merely  lo  give  the  lessor  a  right  lo  declare  ll 
void.    (lod.)  878. 

Impairing  Migatioit. 

The  change  of 'remedy  00  a  mortgage  con- 
tract by  eiteodlng  the  lime  (or  redemption  on 
foreclosure  Is  held  in  Montana  and  Kaosaa  not 
to  coDBtltutean  Impairment  of  the  contract  ob- 
ligation. (Ean.)  74;  (Mont.)  TSl. 
Aeeori  and  tatitfaetiori. 

A  receipt  In  full  given  on  payment  o(  part 
of  a  claim  only  when  there  it  no  dispute  about 
that  part,  but  the  oiher  part  is  disputed,  la 
trraied  as  an  accord  and  aatlsractloa.  (Mich.) 
171. 


in.  CosPosATioHi  ISO  AMoatAiTOin. 


Nonn«er  of  the  franchise  of  a  corporation 
and  sole  ownersiilp  ot  its  stock  are  belli  iaauf- 
flclenl  to  conailtule  a  ditaoluttOn  or  vest  title 
of  the  property  in  tacb  stockholder.  (Teon.) 
70a. 

A  corporation  ia  denied  the  rigbt  to  hold 
cotporaie  meetings  In  a  itate  other  than  that  in 
which  It  la  creatiS,  for  the  purpose  of  orgauit 
Ing,  ekcti'D^  officers, or perfciroiing any  sirlcil v 
corporate  functlona  in  organluitoni  and  It  b 
81  L.  h.  A, 


I  held  that  It  does  not  conatltnte  a  lawful  corpo. 
'ration  in  the  atale  where  It  thus  organizea. 
(Fls.)  454 

Tbe  liability  of  a  corporation  for  the  fraudii- 
lent  tide  of  uncanceled  ceniBcates  of  stock 
which  bad  been  surrendered  and  become  mere 
vouchers,  by  an  employee  who  eitracted  them 
from  a  safe,  is  denied,  alth'>ugh  tbey  were  In 
the  banda  of  a  bona  Sde  holder.     (H.  T.)  779. 

Assurancei  that  a  certlflcate  of  atock  it  la  « 


,y  Google 


oondition  for  tnnafer,  glTeii  on  inqalTj  by  a 
penon  In  charge  of  the  offloe  (rf  •  oorpontton, 
•re  held  to  estop  the  ccmpuj  from  denjtUg 
iu  liabilltj  when  on  the  nitn  of  ■odi  unit- 
UGM  Um  E^DUhMnen  of  IIm  Mitlfloale  bad 
been  fuaraoteed.    IN.  T.)  77& 

The  llabflitj  of  lUTeeton  for  trndebtedneMof 
a  oorpontlOD  In  ezceea  of  ita  capital  itock  la 
eolialdered  fu  a  Tennewee  caie,  in  which  the 
capital  Btock  paid  in  Ii  held  to  be  the  amoant 
lalMcrlbed  hj  itockholden  and  the  Indebted- 
atae  Is  beld  to  Inclnde  banded  Indebtedtteea, 
(TeDn.)BB8. 

The  power  of  a  president  and  secretary  of 
an  electric  railway  company  to  issue  negotia- 
ble notes  for  the  corporation  t«  denied  and  the 
exercise  of  the  power  by  them  Is  held  to  raise 
no jpresamptiOD  of  their  antboritr.    (Ark.)  SSS. 

The  Invalidity  of  a  contract  lor  the  wie  of 
Ibe  entire  plant  of  a  corporation  for  share)  in 
■nolher  company  Is  declued  in  a  case  which 
■lolds  that  afflrmatlTe  relief  may  be  granted 
•gainst  intexference  with  possession  of  the 
property,  where  the  scheme  Is  repudiated  befon 
the  property  is  anrTendered.  (C.  0.  App.  6tb 
C.)  416. 

I\^tovrte»  among  ertditon. 

In  barmon?  witb  the  welf^l  of  aatborlty 
raMainlns  prefereocea  by  insolTent  oorpora- 
tloni  Id  ta.TOf  of  oidlnaiy  crediton,  an  Dlinols 
case  goes  to  the  eilent  of  holding  that  secur- 
ities glyen  to  dliecton  bv  a  going  jconcern, 
although  inKolTent,  In  order  to  obtain  money 
loaned  at  the  same  time  when  the  secniitM 
are  given,  wilt  be  nlld.    Oil)  2W. 

?o,preference  to  directors  of  sn  Insolvent  cor- 
poration Is  beld  lawful  even  when  the  preferred 
creditor  la  a  relative  of  some  of  the  directors,  or 


when  the  preferred  ddMs  wna 

the  dlKcton,— «t  leMt  when  tTls  not 

tbatihey  an  able' 


where  the  prefereiKe  was  to  secora  a  debt  for 
money  borrowed  by  the  company  to  porcbase 
its  own  stock.  (B.  D.)  ttT. 
PartturMp. 
Insolvent  memben  of  an  insolnat  Ann  ate 
held  to  have  no  right  lo  use  the  p«rtDerahIp 
ptoperh  to  pay  their  Individual  deWa  leaving 
firm  debta  unpaid.    (UIh.]  470. 

The  right  to  the  exclnslve  use  <rf  the  name 
of  the  Qraiid  Lodge  of  A.  O.  U.  W.  b  denM 


(Iowa)  188. 

A  tinn  name  may  be  need  by  «parchMer  of 
the  aneu  and  goodwill  of  a  trsdiDg  partner- 
ship  upon  its  absolution,  and  where  a  oorpo- 
latlon  is  organized  it  may  include  thw  flim 
name  in  its  own.  (Ohio)  K7. 
Bdigtotu  aoeidji. 

The  rights  of  the  minority  of  a  Free  WiB 
Baptist  aodety  to  prevent  a  transfer  of  the 

groperty  of  the  society  by  action  of  the  nutjciT- 
y  to  the  Baptist  denranlnation  an  •oatalnea  in 
an  Iowa  case,  although  ibefr  DMDoal  of  cburcb 
government  ba*  a  provision  for  dtamlaalDg  a 
church  In  good  atandioK  to  Joint ' 


gelical  denomination,  t 
applying  to  the  chnrr 
rather  than  the  legal  se 


(lam)  141. 


IV.  DoHBsnc  Rsu.TionL 


The  liability  of  children  to  furnish  support 
to  poor  parents,  declared  by  a  statute  which 
provides  no  melbod  of  enrorriug  It,  fs  held  lo 
make  the  children  liable  to  the  county  when 
It  has  furnished  Decessaiy  support.   (S.  D.)  461. 

A  statute  making  sentence  to  life  Imprison- 
ment operate  as  an  absolute  dissolution  of  a 
marriage  with  the  convirt  Is  held  conitHn- 
tlonnl  under  a  provision  against  legislative  di- 
vorces; and  a  reversal  of  auch  a  sentence  for 
error  is  beld  not  to  restore  the  mturiage  rela- 
tion.   {WU.)515, 

Dtler  desertion  for  Uiree  years  as  ground  for 


divorce  Is  hdd  to  exlat  where  for  tbat  time  • 
wlFe  perslsienlly  refuses  10  return  to  her  hns- 
band  although  during  the  time  he  makes  her  a 
visit  and  Btays  with  bcr  for  several  nIghtiL 
(Me.)  608. 

A  divorce  on  a  croas-blll  In  favor  of  a  nou- 
resident  is  allowed  notwithstanding  genend 
BtatutoTT  provMona  limiting  dlvtMoea  in  fsvtr 
ofresMenti.    (Mich.)  160. 

A  judgment  of  divorce  is  held  not  to  estop 
the  wife  who  obtained  It  from  asaertlDK  thut 
her  husband  was  dead  before  the  divorce, 
where  be  was  not  served  in  the  action  and  bit 
wfaereabouta  were  unknown.    (Cal,}  411. 


V.  PEBSOltAI.  RlSHTK 


The  right  of  private  persons  lo  object  to  the 

Cublicatlon  of  ibelr  pictures  or  photographs  Is 
eld  not  to  extend  to  a  public  character  such 
as  a  great  inventor.    (0.  C.  D.  Haas.)  SSa 

An  attempt  to  prevent  the  erection  of  a  stat- 
ae  as  a  memortal  of  a  deceased  woman,  on  the 
ground  that  It  was  an  Invasion  of  the  right  to 


that  the  purpose  of  the  statue'waa  to  do  her 
honor,  allbongh  in  her  lifetime  she  might  have 
objected  to  It  (N.  T.)  S86. 
PoU  marbm. 
The  right  of  the  proper  i^cen  to  make  s 
postmortem  examination  without  conaeDt  of 
the  family  of  the  deceased  Is  sustained  in  the 
case  of  death  from  seemio^y  Inadeqoale  per- 
sonal injury.    (Md.)640. 


,dbyC00gIe 


Rftaaiii  <a  DBOuiaaii. 


TI.  ToKTS;  Nmusixob;  iMimaa. 


'  Tb«ric1itofabeiroUiedpenontoncorerfoi 
tlie  Bednction  or  tbe  •llenuloii  of  thi  ftflecthHU 
ctf  bla  kffluced  U  dented  bi  «  Hlcblfui  caw. 
(HIch.)  BSa. 

B^tal  of  titek. 
Tbarl^tof  kinder  or  merchtuit  to  oom- 

BtOTy  dunagM  on  uomiit  of  dw  dUionw 

la  check  wbeo  be  bad  fandi  to  maM  It  ti 
n  the  KToand  thai  It  ia  a  lUnder 
npOD  blm  ta  bla  biiaineaB,  (IDdil)  K9. 
FUm  trnprUmrMnt. 
FalM  hupriaonmenl  pronmd  bj  a  rattmad 
deteedve  la  held  to  lender  Iha  compao;  liable 
althoDsta  he  aiceeded  bit  antborltf  and  die- 
obeyed  laatroettoiii,  when  he  acted  *ltblB  tbe 
•cope  of  bla  anthoritj'.    (Tenn.)  708. 

Ad  InJuDction  agalnat  the  coDDfctlon  of  a 
Mwer  noderdratnlaf;  a  cemetery  wilb  a  iprlng 
brook  from  whkh  wat«  U  uaed  for  domeatic 
pDipoaea  i»  aiulalDed,  notwilhiiandiog  ttie 
water  wat  alM  polloled  to  aome  extent  from 
■>lbtr  aonicea.    {Til)  108. 

SeBinff  danpmwtt  artielt. 

Ooe  who  aelU  a  foldiog  bed  knowlnj;  ft  to 

be  tinaafe,  but  representing  It  to  be  aafe,  ia  held 

liable  to  any  penon  Injured  while  \a\ag  It  on 

account  of  it*  detect*.    (Cal.)  2S1. 

Miibtit. 

A  mlaiake  of  an  aitorne;  In  drawing  a  will 
tR  held  (o  give  no  right  of  aclioo  to  a  «oa  of 
tbe  tefitatrix,  wbo  by  tbe  mistake  It  deprived  of 
a  benefit  Ibat  the  tOiUtrix  inteaded  to  glr 
blm.    (CbL)H«8. 

JfegUffmet  a*  to  go*. 

A  gaa  company  wblcb  doesoot  ezerdae  care 
to  dlscoTer  and  remedy  a  leak  in  a  itreet  main 
when  notified  tbitt  gai  fi  eecaplne  iDtp  a  cellar 
of  abuJldingabnttlngona  street  ubeldcharce- 
able  witb  DegligcDce.  The  saroe  csm  holds 
Ihitt  It  la  not  negligence  as  matter  of  taw  to 
carry  a  llfchted  lamp  or  to  Ignite  matches  In  a 
cellar  filled  with  gas.    (Hd.)  TBS. 

Stgliemet  a*  to  Htetrie  teirtt. 

For  the  oreakiog  of  a  telephone  wire  inw- 
cnrely  fastened  above  a  trolley  wire  without 
any  guard  wires  between  them,  Joint  liability  of 
tbe  lelepboce  company  and  the  atreet-railway 
compuT  is  iostained.    (Ala.)  S89, 

The  duty  to  make  atreeta  substantially  aa 
Hfa  after  dangeroua  electric  wire*  have  been 
placed  in  them  aa  they  wen  before  ts  held  to 
accompany  a  grant  of  the  privilege  to  place 
snch  wirea  in  stieets;  at>d  proof  that  a  broken 
telephone  wire  haDilDB  across  a  f^  wire  of 
tn  electric  railway  oMaioed  •  deadly  charge  of 
electric!^  from  the  feed  wire  la  held  to  be 
nffictenUy  made  by  tbe  fact  of  aach  contact 
wUhont  anything  to  show  any  other  aoorce, 
(Hd.)  678. 

A  deladiad  electric  wire  banging  In  a  pnbllc 
alln  ao  aa  to  eodaoger  public  travel  is  prima 
fade  evidence  of  negligence.    (Colo.)  666. 

Uabillty  tor  Injury  caused  by  contact  with 
■  broken  telephone  wire  wblcb  la  charged 
with  electricity  from  a  trolley  wire  it  upheld 
wb«re  the  atreet-raUv^r  vompany  had  not  ai- 
3IL.KA. 


•poitd  to  the  degree  of  the  danger.    ( Ark^  S70- 
.     .. .._.. .__  _j^^y  _. 

table  oegllgeoOB  in  lautng  to  take  ~    ~ 
stepa  to  learn  the  oondltioo  of  Ita  wirsa  l 
as  In  falling  to  npair  them.    (B.  0.)  8T7. 


An  elcctito-Ught  company  may  be  gulll 
"de  oegUgeoOB  in  fa&Ing  to  take  proper 
learn  the  oondltioo  of  ita  wirsa  aa  wall 


•panw 
drcult 


Storing  cotton  In  a  rested  bnlMIng  wllhoot 
rigbt  when  It  was  hired  for  the  storage  of  *e- 
hlolca  la  held  to  make  the  tenant  liable  for 
damage  to  the  building  by  tn,  if  this  wonM 
not  have  resulted  ezMpt  for  the  dannrous 
cbaiader  of  tbe  property.  (Tenn. )  401 
Eaitroad  nmligeuee. 

A  raUroad  U  held  liable  for  kicking  a  car 
arouod  a  curve  down  grade  at  a  place  where 
numerous  people  uted  tbe  track  without  ob- 
jection as  a  footpath,  and  a  boy  waa  struck  by 
the  car.    (WsBh.)  SBS. 

A  defect  in  a  sidewalk  acrcet  a  railroad, 
which  causes  Injury  to  a  person  driving  a  anow 
plow  nver  It,  is  held  to  give  him  a  right  of 
aciion  notwithstanding  hia  unusual  use  of  the 
walk.  It  the  defect  waa  such  aa  to  make  the 
walk  unsafe  for  ordinary  purpoeea,  (Mich.) 
170. 

Oarriefi  Naiiiitr. 

The  Uabillty  of  a  carrier  lor  abuse  and  Insult 
to  one  passenger  by  a  drunken  and  disorderly 
fellow  passenger  is  sustained  where  the  con- 
ductor failed  to  lutertere.    (Minn.)  5fil. 

Tbe  duty  to  coDslder  the  safety  of  adrunken 
passenger  on  ejecting  blm  from  a  train  It  af- 
firmed  In  a  case  holding  the  carrier  liable  for 
his  death  caused  by  another  train  soon  after. 
(Ala.)  878. 


Is  held  to  have  a  cause  of  action  against  the 


Negligence  In  boarding  an  electric  street  car 
In  motlrai  la  held  to  be  within  the  rule  appli- 
cable to  other  street  cart,  rather  than  the  rula 
applicable  to  steam  railroads,  and  therefore  a 


qoestloD  for  the  Jury.    (111.)  81 
A  civil  engineer  of  a  ra"       ' 

ing  in  tbe  course  of  bis 
To  the  position  of  ao  employe 


civil  engineer  of  a  railroad  company  travel- 
in  tbe  course  of  bis  duty  and  upon  a  paia 
.  a  the  position  of  ao  employee,  and  not  of  a 
passenger,  with  respect  to  the  risk  ot  Injury 
arising  from  tbe  want  of  a  watchman  at  a 
bridge  which  tbe  train  croasea,  when  be  Is  pre- 
sumed toknowthatno  watchman  isksplllieTe: 
(O.  C.  App.  6th  0.)  B91. 

Saptmdiat  mptrttr. 

. lult  by  tbe  agent  of  an  axpnaa  ooeb- 

paay  upon  a  person  to  whom  be  had  Jnrt  tm- 

,,gle 


Bftiinct  OF  Decuiosb. 


toaded  an  OTerchftrfie  Is  beld  to  make  the  com- 
puT  liable.     (HIM.)  890. 

The  ezemptloa  of  a  cbuity  aacb  aa  a  bospi- 
4a)ifrom  Um  operation  of  the  n>axlm  rmpoTtdiot 
mperior  ta  made  la  a  OonDeotlciu  oaw  after 
ebworate  diicaasioa.    (CoDD.)23i. 


£WUedMMMd. 
The  IlaUIitr  of  the  owner  of  rattle  wkU 
commanlcate  dUeaw  to  oitieia  wblle  tieapait- 
iDs  on  lands  InauffldeDtly  fenced  in  Texas  n 
held  to  depend  od  bli  knowledfCB  of  tbetr  «D' 
dittoD,  altbongh  be  knew  tb^  wen  IteUe  ta 
break  fences-    (Tex.)0<]9. 


Vn.  Pkofsbtt  RiaBTa 


For  one  creditor  to  keep  snofber  Ignorant  of 
"  trade  with  the  flebtor  for  bU  o»a  protection 
la  beld  not  to  avoid  tbe  preference  wblcb  be 
thereb; ftafns.    (Ark.)  609. 

Wages  due  a  clerk  before  and  dnrln;  tbe 
last  fllnf s«  of  bis  emplover  are  "wsi;eB  of  wr*- 
anta"  witbin  tjie  meanlDg  of  a  statute  claasl- 
fj\na  clatma  a^tnsC  an  estate.     (Ean.)  Bg8. 

Adverse  poEsession  undera  deed  purporting 
to  convey  tbe  Interest  of  a  remaitidermaD,  to- 
gether with,  the  payment  of  taxes  for  tbe 
periud  of  seveu  jears.  is  beld  to  bar  the  estate 
in  remainder  Doinlthstandlng  tbe  oDlstanding 
life  estate.  This  Is  an  exceptional  case.  The 
general  rule  that  adrerae  poasessEon  does  not 
run  against  remaindermen  during  the  life  es. 
tate  Is  considered  in  1»  L.  R.  A.  B&.  (111.)  825. 
Manvn. 

The  right  of  a  tenant  lo  manure  produced 
on  leasFfl  premises  bj  stock  In  excess  of  that 
maintainable  by  producia  of  the  premises  la 
sustained,  and  It  Is  held  that  he  will  not  lose 
his  properly  Iberein  bv  Intermixing  It  with 
ibal  of  the  landlord  wiibout  tbe  tatter's  con- 
sent.   (K.  H.)  693. 

Qift. 

Tbe  valtditj  of  a  gift  eaiua  merti*  of  abares 
In  a  national  bank  la  sustained  Id  a  caae  in 
which  nrarlj  all  .the  shares  of  stock  In  such 
bank  were  actually  delivered  to  the  donee  In 
contemplation  of  death.  Tbe  opinion  very  ex- 
tensively reviews  the  law  on  tbis  subject  of 
gifta  by  delivery  of  this  kind  of  property, 
(Mont.)  429. 

A  royalty  on  an  oil  or  gas  lease  is  held  to  be 
an  Incident  of  a  life  estate  and  therefore  in- 
cluded in  a  retervatlon  of  a  life  use,  although 
tbe  grantor  spedflcally  excepted  it,  alsoasale 
of  a  part  of  the  royalty  previously  made.  (W. 
Va.)  128. 

On  a  refusal  by  a  widow  lo  take  a  life  eatate 
given  her  by  will.  It  is  held  that  a  devisee 
whose  share  is  diminished  by  tbe  widow's  elec- 
tion Is  entitled  to  the  life  Interest  which  the 
widow  refused,  aa  compensation,  as  against 
remaindermen  claiming  to  be  accelerated,  and 
for  any  deficit  remaining  In  the  deviaee'i  share 
the  other  devisees  murt  contribute.  (Tenn.) 
810. 


tive  and  therefore  sot  BDbjMt  to  daln  aa  s 
trademark  for  illnmlnatinK  oil.     (Al>.)  874. 

A  peculfac  trademark  case,  tbe  flrst  of  ik 
kind,  decides  that  a  trademark  catitiot  be  bal 
for  auoh  organic  property  as  jcrape  vines  h>  h 
to  prevent  tbe  uae  of  tbe  natoe  ef  tbo  pami 
slock  bv  any  perMn  lawfally  culitvaling  sad 
selling  fta  producta.  (C.  C.  App.  8d  O.)  44. 
8»irfaee  vatert. 

Tbe  doctrine  aa  to  surface  waten  in  Hinae 
sota  Is  applied  lo  Juallfy  tiie  deepening  of  the 
natural  drainage  of  a  pond  or  marsh  fed  bv 
surface  watera,  although  hi  eaaa  of  nunan^ 
rains  tbe  lands  below  may  be  mora  UiAie  lo  bt 
overflowed.    (Hinn.)H7. 

An  islnod  formed  in  a  navigable  river  wbeie 
land  bad  formerly  been  waaEed  awa;  ia  bdd 
to  belong  to  tbe  owner  of  the  remainder  of  lbs 
track  only  when  it  waa  formed  I 
beginning  at  the  water  tine  of  sue 
land.    (Ark.)  817. 

Tnut. 

A  fund  contributed  tor  therelief  of  rafferai 


of  auch  Bufferei«  which  cannot  be  diverted  br 
tbe  trosteea  (or  tbe  general  benetlt  of  tbe  pocr 
of  tbe  town,  even  after  sol  table  relief  tu«  been 
the  ■uSerers  from  the  fin^     (He.) 


The  cdmnion-law  rule  agalnal  tracdngdeaoeitf 
through  aliena  ta  held  revived  In  Dlinola  by  re- 
peal of  a  statute  which  had  abronted  tbat  mlr, 
and  a  claim  that  provision  for  deecent  to  iteS 
of  fcln  avoided  the  mte  by  making  tbe  descent 
immediate  to  those  persona  ia  denied.     (1U.)8G. 

Alienage  of  a  son  at  the  death  of  tbe  toMauH-  is 
held  not  to  bar  bis  descendants  from  taking  n 
heirs  under  an  eiecototy  devise,  wbere  tbedis- 
ability  of  alienage  was  removed  by  atatute  be- 
fore the  lime  when  the  heira  were  to  be  di- 
termined.    (R  1)  146. 

Tbe  right  of  nonresident  sHens  to  infaeiH 
from  an  alien  resident  is  snstaiaed  nndcratat- 
utes  prohibillDg  nonresident  alleoa  from  ac- 
quiring title  except  that  a  widow  and  helra  of 
aliens  who  have  acquired  lands  lo  tbe  atate 
may  bold  J)y  deviae  or  descent  for  tea  jeua. 
(Iowa)  177. 


Vm.  Civil  RiicEsiBe;  Rittjeb  urn  PsntctPLn. 

Handamut  to  compel  the  surrender  of  the!  before  Judgment,  with  payment  of  tbevahKOf 
■nirignla  of  office  to  one  having  a  certiflrate  of  ihc  property  replevioed  to  satisfy  the  rqdevia 
eleclioD  Is  held  proper,  but  tbe  title  to  tbe  office  bond,  Is  held  not  to  defeat  tbe  right  to  date 
is  not  adiudloaied  In  such  proceeding.  (Or.)  payment  of  tbe  purchase  piioe  at  tbe  gooda. 
S4fi;  (71a.)  8C7.  (Ud.)  7)»9. 

A  replevin  suit  for  goods  sold,  discontinued  1  Injnriei  recdvcd  9ut*ide  of  Iha  aUla  by  aa 
•i'L.  R.A.  ■       '     ,-   ■  T 


'RiBDift  or  Dsonnnre.  tni 

'  )um1  idied  upon  the  latlar  lo  pnaent  it.    (Ey.) 


Ohio  RtatDte  maklnf;  certain  detect*  In  nllicMd 
Appantai  prima  facte  erldence  of  negligence. 
(Ohio)  001. 
The  rule  ai  to  a  printe  action  to  ahate  a  pnb- 
IsappW'    '      ■ 


I  appTlMi  IndenylcK  an  iajnootion 
by  the  owner  of  property  abutting  on  »euld* 


OoMttttrtifitd. 

A  oertlflcate  of  the  quettlon  whethei  or  not 
a  demuner  ahonld  be  iuitahied  to  plalntitTi 
petition  la  held  not  tufllcieDt  to  show  a  quettlon 
to  be  decided  ander  a  statute  requiring  the  very 
qaestlon  to  be  decided  lo  be  certiOed.  (Tei.) 
8BS. 

AttaekmmU. 

Shipping  manufactured  producta  out  of  the 
■tale  to  fin  otders  in  Ike  eoom  of  burincM  U 
held  to  be  a  remoral  of  property  when  the 
■nauafitctam  la  an  inaotTent  corporation,  that 
wUl  eoalaiii  ao  atutdmenl.    (HIm.)  233. 

Au  amendmeot  to  a  complaint  and  affidavit 
for  attachment,  made  after  a  general  aadgn- 
ment  for  cteditora,  ii  held  to  dtoeharge  the  at- 
tacbuient  ai  to  the  sMignee,  irberethe  amend- 
ment aubftltutei  a  dlflerent  caute  of  action. 
tMlDD.)  438. 


fa»or —     

are  lulerfered  with  u  denied,  when  hla  prop- 
erty baa  Increased  greatly  In  value  and  propor- 
tionately with  otherproperty  In  theTlclnity''' 
reason  of  the  construction  of  the  railroad.     ' 
T.)407. 

An  injunction  wtlnet  a  default  Judgment 
was  held  not  to )»  juBUfled  by  the  fact  that  de- 
fendant submitted  his  defense  to  an  attorney 


''S. 


lubject 


gaming  coniiderttion  Is  neld  not  to  be  si 
to  attack  by  injunction.    (Oa.)  TS7. 

Fraud  bbelu  not  tobe  gionnd  for  altackinc 
a  ludftment  by  InJaocUon  unless  II  was  IneouF 
table  and  the  complslnant  bad  eierdied  doe 
dUigeuce.    (Neb.)  747. 

The  fact  that  a  Judgment  of  a  Justice  of  the 
peace  is  rdd  for  want  of  Jurisdiction  la  not 
BUffldent  to  permit  an  Injunction  against  its 
ezecutloQ,  where  there  Is  a  remedy  by  certiorari 
to  set  H  aside.  (Tex.l  300. 
Trapau. 

TrespSHS  it  held  not  to  be  a  proper  remedy 
for  the  unnecessary  cuitlcg  or  trimmlog  of 
trees  on  a  sidewalk  by  employees  when  remov- 
ing telephone  wires.     (Ala.)  Iftfl. 
Prineipal  and  Suretp, 

The  right  of  a  snrett  to  his  discharge  by  Dm 
discharge  of  his  principal  is  hsM  to  ooniinue 


Btamination. 

Tbt  power  of  a  court  to  make  en  order  for 
the  emmlnstion  of  a  borae  whose  condItl<» 
was  a  qusMion  in  dispute,  so  as  to  authorise  a 
veterinary  surgeon  to  go  on  the  premises  of  ths 
owner  without  his  consent  to  make  it.  Is  denied 
In  a  Hlcbl^sn  caw.  (Hich.)  160. 
AscMMraUp. 

An  attempt  to  extend  the  doctriue  wbitdi 
gives  preferences  over  mortgagee  to  olalma  tot 
running  expenses  of  ■  receivership  was  made 
Ineffectually  In  a  case  of  a  reoriTerabip  of  a 
telegraph  company  to  whleh  a  bank  irade  a 


IZ.  CBmniAi.  Law  ahd  Practiok. 


The  consHtntlnnslIty  of  the  anmmery  foo- 
ceeding  under  the  Snuth  Csrotina  dispensary 
act  to  obtain  a  resiralniofr  order  against  carry- 
ing on  tike  unlawful  business  is  sustaiDed  in  a 
case  of  contempt  for  violaiing  such  order.  (8. 
C.)«78. 

The  offense  of  receiving  funds  on  deposit 
tn  B  bank  known  to  be  insolvent,  which  la  de- 
clared by  the  Pennaylvania  statute  to  be  em- 
bezzlement, H  held  not  to  be  committed  by  re- 


velope  with  Intent  ti 


1  them,  and  this  it 


tale  wtthin  the  ■»— "'"g  of  a  Uoense  law.    OX. 

Y.)  no. 
3t  L.ai. 


entisheM  not 


Signing  another's  name  as  ^ 
to  constltule  forgery.     (Cal,)  8 

A  statute  making  it  unlawful  to  bet  upon  a 
horserace  Id  another  state,  or  to  send  money  t^ 
telegraph  to  be  wagered  In  another  state  on  a 
horse  race  in  a  tblnl  state,  is  held  to  be  within 
the  police  power.    (Ta.)  S2S. 

The  record  of  conviction  of  a  priodpal  o(~ 
fender  Is  held  admissible  against  an  sccessoiy 
as  prima  facie  evtdence  that  the  prinotpnl  com- 
mitted the  crime  as  obarfied.    aiont.)aM. 

A  Judge  preeidiug  00  a  criminal  trial  la  held 
Incompetent  to  testify  as  a  wttness  tn  the  case. 


cosed  of  perjury  is  denied.    (8.0.)  489. 


,dbyCoogIe 


DiBlradbiCOOgle 


INDEX   TO   NOTEa 


aialtsr  at  Mib- 
■tmnM  <»  form;  Ma(utad«DrlDK  amBixl- 
msnt;  nils  tn  ■bnooe  of  Matute:  mMU 
tlonal  aSdsTlH;  rigMto  u 
third  pcnOD 


^*ll-*-TI  criminal  UaMHtr  tor  reoelrliic   A»- 

poilt  Id  tank  knowlnf  of  lia  luaolTuDOri 

•     —In  KeoMa];  somtttatloiialltr  ot  itat- 

otca;  Meot  <tf  adopUiiKexlatliiK  nomen. 

elUan  In  (Mining  f>B  offenae;  Uatdlltj 

In  the  BbMnoe  of  tUtata;    wbo  liable; 

UablUtr   of    partnonhlp;   taSoletuj  of 

woof;  otlMT  raUnn  U 

Joint  aooouDt  In  Bvlnci  baoki  II 

BlUa  mnA  notas;    pfotUod  for  rsosval  ai 

"      '  B 

a  lU  dar- 

9 

n  aeiieral;   adoptloa    of    tan- 

IT  of  trala  t 

Railroad  emplojMi  ot  offloen  aa  paaeo- 

leru— BUlDB  Id  oonrae  of.  or  ai  vart  of 

omploTineDt;  tranaportatlon  to  or  from 

work;  pencm  riding  (or 


m  ot  qocatkni  to 
:— wholo  oaas  muit  not  be  aent 
up;  irhole  oaae  OBpnot  beiplttaplntodta- 
Unot  polQla;  Importaaoe  of  quntloDK 
pctfnt  of  dWorcoae;  qaaatlon  not  Kaaml; 
quetthm  Dot  abatnMt;  qneaiion  to  be  per- 
1:  queatloDotfaotiii 

o  be  itated; 

at  to  demorrer;  wbat  irlll  bi 

'  toeatlona  beld  proper;  IlllDola  deolatooa; 

Iowa  deotalooK  New    Jeraej    deckona: 

Oblod<  -  — 


81  L.  R.  A. 


CMMlB«lI»ineffMt  o<aan*latton«(  a 


Allen!i  right  to 
law  doctrine;  OI.)  npoD  lAat  tba  right 
dep«aA;  (HI.)  power  ot  tfae  italea  lo 
resolate;  (IV.)  land*  graniad  tor  miinajr 


(VL)    cttBot   Of 

«r    dlTWODOf 

anempbe;  (TIDtheaffeot'of  natntallaa- 
tlOD;  (TUL)  eSwt  of  mtrrlaga  with  an 
allenaDdnaldlugBbroad  1) 

niaiwui'Jl  order  to  eater  premlaea  for  ex- 


DiTorea.  See  Hitbxutd  ass  Worn 
Elaetrleml  tueat  UablUt;  tor  Injurlea  b7 
electrio  wtrei  la  blghwnn:— iL}  General 
ruW;  (IL)  danger  ot  ourrent;  (ILL)  de- 
gree of  care:  iIVJ  Uabliltr  tor  brok«D, 
fallen,  or  Miiring  wltet:  m  luibilltr  ot 
owoar ;  Qi)  prMomptliHi  of  negUgeooe  aa 
to  brokag  or  fallen  wint :  (oj  UtbOlty  ot 
party  bieaklng  (hem;  <di  negligent  jle- 
lar  Id  remorlng  or  repalrlDg  tlMm;  «l 
maololpsl  UabUltr;  (TJ  tailuie  to  guard 
wliea  from  lUllng  wlrea  of  other  ownen; 
(TI.)  ooDOuneat  Uabtlltyi  (Vn.)  wlna 
cfaaiged  br  lightning:  (VIHJ  oontrlbntorr 
negllgenoe  SI 

Polios  lerulatlon  of  'eleotrlo  oompwilae; 
CLi  In  general;  (IL)  aa  to  the  oooupalloD 
ot  blghwar*  or  watera:  (TIL)  aa  to  guard 


(IV.) 


■  the  < 


eleocrki  line*;  (V.)  llorflatlon  of  the  polloa 
power:  (a)  llmttatiotM  Id  ttMe  Oooatl- 
tutlona:  (1)  ImpelrnMot  of  obUgadoa 
of  oontraota;  (t)  deprlntkni  of  proper^ 
wlthontdne  proocMOf  l«w.(BcUHkiglB- 
laUon;  (bi  Umltatlona  In  T  ~ 


Jverlng  DMMage  prt^arir:  (8i   i 

regulating  b  ~ 

logaerTtoeon  equal tenna  toalU  (41  il 


«,byCoogIe 


InDKK  TO  Norn. 


Tba  rlcbt  of  Juron  to  act  od  their  owd 
laio»le(l««  of  the  teoti  In  or  nlvniit  to 
Iha  lmaei~iL,)  The  t«>m«l  rulo;  (O.) 


o  lntoxlcmtiDrlKlu6n['<s)>>^« 


nvdoliwllon  bj  a«dltor  In  fnndaleal  ID- 
Mot  of  debtwWbkOlwfU  nuke  a  tnn«f«r 
to  par  or  ■ecora  hli  d«U  lonUd  m  to 
oOmt  BwaitOTK— <L)  ITeoewWy  of  pftlrt- 
pattoo;  ceneral  dootrlne;  (ILI  irbo  an 
bonk  Ada  pDnhMen  wltMD  tlwautiite; 
am  wliat  oonsUcatea  putbilpadon:  {ai 
mntnJljt  W  ■eonrtns  &  vnttnooK  te) 
knowleasa  «t    baud,    Imolvenor.  eta; 


mt  of  t>TOpnt)r 
(tr  prin;  (0I  m- 
warlty  greater  tn  value  than   debt;  (h) 


fiauduleDt  OD 

poaKffiton;  (n)  taOiue  10  teconl;  ( 
olrouniBtanoea  and  condition*  tandlnc  to 
■bawp«rtidpAttOD;(I7.)parUdpatlontT 
acant;  (T.I  [)aTtlalpallooMbetwMDtm» 
tMt  and  iMinellolarlM:  <VL)  partlDtpatlan 
broneaFwTorai  beneficAariM:  (TIL)  ef- 
fect of  other  aooompaoTlnr  pnrpoaet  ba> 
■IdM  that  to  detnad;  (VILLI  effeot  at 
relaUonifalp  or  Intlmao;  of  tbe  partiM; 
IIX.1  conTeyanoea  taken  from  a  trand- 
ulent  araDtee;  (X.)  prtaamptlon  and 
burd«D  <a  proof;  (XL)  partlotpatlon  un- 
der banhraptor  and  lniol*enoj  lawi  M 
HlyhWijat  aa  to  tnjnilea  fron  Bleetrto 
wlrea  In,  aes  HuatatVAJi,  Vsta. 
FoUoeMfalatlDD  at  l«  oaa  ot  br  aleolrfo 

HiubKBd  wnd  wUbt  thooffeototaoonTlo- 
tfoa  and  aentenoe  of  either  hnaband  or 
wMe  opon  the  marriage  relation :— (T.I  In 
teneial;  (ILI  neoaaaltr  of  a  oonrlotloo; 
(UL  J  effeot  of  an  appeal  from  a  ODD  rfotton; 
(ITJ  effect  of  oommntaUoQ  of  the  aen- 
tenoe or  of  a  panton;  (T.)  oanTfoUoD  la 
another  atate:  <TL)  retroaoUre  effect  of 
atatote;  (TIL)  alkvatlon  of  Infamoui 
wlme;  IV 111.}  when  erlme  la  prior  to 
marrlaoe;  (IX.)  oooTletlon  aa  deaertlOD; 
(X.}  Glaaaed  with  oniattT;  (XL)  eoniiotloti 
aa  a  bar  to  divotoe  br  the  partr  oon- 


^toBsttaai  MwUgen 


I  aa  a  oauae  and  ai 


^»r  to  inJnnotioQ  agalntt  Jadamenta:— (L) 
Aa  a  eaoae  for  Injnnotlon  asalnit  Judir- 
menta;  (IL)  a*  a  bar  to  Injnoetlan* 
avaloat  Indsmeota:  (a)  In  atteodlnx  oonrt; 
lb)  In  emplojilnv  an  attorney:  (e)  of  at- 
tonier;  (tC  In  aaoertalnlng  a  defeoae:  (a) 
ki  t^ard  to  endonoe;  (f]  li 


of  auT«tleK--<LI  Aaalaat  *ui«tie«  M  n 
•d7  at  law  a«  a  baf  to  ~ 
dafeoae  moat  be  ahown;  (c 


akte^  (dilDh4m'|baiT  prooeedtnCK  (« 
for  oewir  dboAvviM  evideooe:  </)  wbeae 
defeoae  was  iKorentedj  W  tor  eqnitabie 
i  fW  on  aooount  of  atotat^  (S 


r  whiob  are  votd:— (D  Is  g 

OL)  a«  to  part7:  (lU.I'mtotlme:  (IV.jaa 

'ioTenue;  (T.)aato  amouDt;  (TL)matter 

of  prooen  and  BBirlce:  (ett  ronn;  (b)  tbae 

er,  (ti  fraud  m  to 


where  there  wae  so  aertiee  aa  tcqnlmdbr 
law;  Iji  where  there  was  no  nottoe:  (VCL) 
on  aooouQtot  appearaooa;  (fXJ  pleadinB 
and  praotloe:  iX.)  where  there  waa  no 
judgment  or  it  waaaetaMde  11 

Agalntt  Jndgmenla  1^  d 

eoDBlderation:  (a)  tenernllr:  (U  la  Jodv- 
meote  for pnrnliaiH  money:  (DtnaolTeacv; 


take:  (B)  title  bond*:  f 
S«Detalir;  O)  detletenoi 
land;  iB)  traod:  (9)  rtt 


aammarr  jadgtnenia:  (1 


defeoUre  tltto 
b  amomic  of 
(UH  aa 


mj 


a)  where  the  detenar  ta  foixe 
nvn  eM  roefum;  A)  la  obtaining  a  eoo- 
iraot;  («)  generallr:  (HU  public  poHcr; 
(o)  gennaUr;  (b)  debt  for  Oonfednate 
moatn  (elgambllogdebC^  (cflDtiU7;(ITJ 
aet-olf:  (a)  failure  to  anert  at  law;  (b) 
parttesi     (t)    Qnltquldated    < 


and  nouresldeDOe; 
equitable  art-off:  HI  In  matten  of  an  aa- 
tate;  (J)  mutoal  agieementB;  (T.)  par- 
meat:  (at  fallare  to  dcteod;  (b)  defeote 
tnade;  (e)  equitable  defenees;  (dl  amn- 
marr  proceedloga;  (t>  pkadtng  bin  of  dla- 
eoverr;  (TL)  coDdlUona:  (TIL)  paitMlOB 
aod  dower;  (TIILlaa  to  partr;  dXJ  title 
»  propert)';  (X.)  nonliability  la  geaenl     U 


iwledge  or  M 

Jnd^.    BeeWmfMBM. 
Jndg^Aiitt  Injunodoa  agalnat.    See  Ikjtno- 


oBSea:  American  autboiitlea;  ezoeptiOM 

Id^htnln^.   See  Bwcraiaai.  Daea. 
MatiilnTtiniT  tooompelauireoderofofleer— 
ilj  geneiBl  dootiiDc  gorernlag:  OL)  ■» 


mitf  otKdt 

'  r,  OTJ  n 

of  tUtotOWPpOTt]  (T.)  IPMIU  PrOTMODB 

TtHaOas  tot  (VX)  Id  Ilia  «bm  of  ft  printa 
«ecpontloa:  (TIL)  wbaa  wiU  ternMd:  (a) 
taaoflolaMr  of  taota;  (N  ta  oub  o(  • 
private  pkitri  (e)  wbein  ttera  it  anothar 
itasedr;  W  In  tbe  '■twonae  of  ooatar:  («) 
Vrlma  beds  tttis;  (/)  pooiBkni  ^  mo 
oOoer  d«  /<teto,-  (01  wboi  tlM  title  H  In 
iMoa;  (M  qnenfoii  of  eleotlaii;  fU  otbar 
nUet  KHiiibt;  0)  ralitor^  own  Mt:  (TTnj 


uidMrvmnt.   B* 
BTlimal  f orfaltnn  of  oD  and  au  Ismr  n 


PriBslp«l  and  wiraljn  Bojotadiw  Jnds* 

iD«itaKaliiatflrlQh*artf  Miratlca  I 

Frivmon  law«(  I 

■at-oV)   H  craanS  tf   fnjioiettaii  aciloM 
jadgnmit  wlwn  It  "''Tt"^  beCwa  it*  tm- 
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G^BNERAL  INDEX 


OPmiOKS,  NOTES  AND  BRIEFS, 


A00B88IOH. 

A  tenuit  dota  not  lott  bit  piopertf  In  Duniire 
bj  tntmnlzltir  ft  wfth  manure  of  the  aime 
qnalitr  and  Ttam  belonging  to  the  landlord, 
vlthoat  the  latter**  conMat  Ptettring  t. 
JTiMratN.H.)  eW 

AOCIDEHT.    See  ImnnABOB,  8-(L 

ACCORD  AHD  SATISFACTira. 

A  receipt  in  fall  ^ren  without  proteet  on 
payment  oF  tbo  andlqnited  part  of  a  clrim 
after  retoMd  to  pay  another  part  which  it  dla- 
puted,  when  the  money  la  spp«TentI;y  M- 
cepted  in  fnll  aatlsfactlon,  conatitutea  an  ac- 
cord and  Mtbfactlon.  Tannm-  r.  MirHU 
<Hlch.)  171 


ACnOR  OR  SUIT.  See  aim  Asmisait 
TT,  2;  Baneb,  S. 

1.  In  all  caiea  of  purely  pubUc  concern  af- 
fecting the  welfare  ot  the  woole  people  or  the 
atate  at  Urge,  the  action  of  a  court  can  be  In- 
voked only  by  such  executive  offlcera  of  the 
itate  aa  ue  i^  Ian  lalraated  with  the  dis- 
charge of  anch  dntlea.  8tal»,  Taylor,  t.  Lard 
(Ot.)  478 

3.  An  action  tor  personal  injuriea  caused  by 
negllMDce  !■  bAnritory,  and  mav  be  main- 
taloed  Id  any  place  where  ibe  defendant  ia 
roQDd,  If  there  be  no  reason  why  the  court 
thoald  not  entertain  JurladicUon.  Jtaiean 
Nat.  R.  Co.  T.  Jaekton  <Tex.)  276 

3.  The  rlKht  ot  (he  owner  ot  property  de- 
striked  by  fire  to  recover  damages  from  an- 
other by  whoM  fault  it  nas  burned  la,  as 
ifainat  the  defendant,  nnalTeoted  by  the  fact 
taal  be  mav  have  already  reoelTed  full  pay- 
Dient  for  hu  losa  by  IniuraDce,  and  that  the 
iniurer  la  entitled  to  be  subrogated  to  the 
claim.     Andtnon  t.  iimtr  (Tenu.)  004 

i.  Bringing  a  ault  In  replevin  for  gooda 
told,  and  dficontlnulng  ft  before  judgment, 
without  obtahilDg  any  benefit  therefrom,  be- 
caose  the  value  of  the  goods  was  paid  \tj 
the  plaintiff  to  tatltfyhta  replevin  bond,  does 
Dote<itop  him  from  claiming  payment  of  the 
purchsae.  price  out  of  the  aisetaot  the  estate 
of  the  porchaser.  BdUon  Minet  Oo.  *,  Stoka 
(Md.)  789 

''l  L.  R.  A.-' 


Aellon;  mlajoiader  of  oaoaH. 
Election  of  remedy. 


1.  A  court  of  admiralty  baa  JniiidlolloD  of 
,  salt  by  persimal  repreaentaaTet  of  a  paa- 
engar  ullM  bj  collision  between  Ttaaela,  nn- 


te  siatoie  glTftuc  a  right  ot  aetloQ  tor 
___„ __.._.__. .jj^jg 

7ia 

S.  Reoovery  for  personal  Injurlee  or  death 
doe  to  colUsHin  cannot  be  had  tre  libelants  ' 
tervenloK  after  tbo  veaeel   has  been  rekai 
on  lUpauUra  under  the  Migtnal  Itbel. 
Nom  AHD  Bkectb. 
Admiralty;  exclualTeoeas  of  JurisdictlQn  of . 


UdoD ;  Btate  siatnte  craaUng  lien  on  v 


ADVERSE  POSSESSIOH. 

1.  Poneiwton  tot  seven  years  by  one  claim- 
ing under  a  deed  irarponing  to  convey  the 
Inierat  of  a  remalodennan,  and  saffldent  to 
conttitnte  color  ot  title,  coupled  with  pavment 
of  taxee  for  the  lame  period,  will  bar  uie  es 
tate  Id  remalDder,  notwithstanding  the  exist- 
ence of  the  outstanding  life  (Mate,  when  Ibe 
remdniierman  it  under  no  disability  and  could 
havepaid  the  taie*.     iVeltint  v.  Davidtoit  (QL) 

sss 

S.  A  deed  purporting  on  its  face  to  convey 
the  title  of  land  to  the  granlae  it  aolBcleQt  to 
conttitnle  claim  and  colw  of-  title  in  the 
grantee,  although  tbe  title,  when  traced  bacic 
to  ttt  souice,  it  not  apparenilylegal  and  valid. 


Advene  poswasior 


OF     AFFECnOHS. 


Disr.zBabyCoOgle 


Auam— Amu.  amb  Bkbor. 


ALIEWB.    6«e  alio  CowTLior  of  L&w^  1 


NOTKBANS  BbIKFI. 

Rlgbt  to  InbeiH,  mc  DivOKnT  >icd  Bimtbi- 

Btmoir. 
laberiuuoe  by,  from,  or  Uirougb,  im  Db- 

•OBMT  AKS  DmslBUTlOH. 


1.  Knowledge  of  the  owner  of  Oftttle  tbat 
tbe  fence  of  uiotber  person  wu  tasufll- 
deDt  cannot  mnke  tbe  former  Uable  f or  tres- 


JfaOeflanf  (Tex.) 

1  Knowledge  tbat  emttle  are  liable  to  tmak 
fencM  U  necMwry  in  order  to  make  the  owner 
liable  In  Texai  for  pennlltliig  Ibern  U  n 
large. 

8.  Failure  of  a  land  owner  to  oomply  with 
hla  duty  to  Indoie  bli  laeds  wtth  a  fence  auffl- 
dret  toezcludecailleof  all dte«  and  kinds  of 
ordloarT  dlspoilifon  aa  to  breaking  fence* 
will  prevent  bla  recovering  an;  damagea  re 
ealtlng  Iberefrom  by  treapaaalog  cattle.        Id. 

4.  The  owner  of  cattle  li  liable  for  tbelr 
communicating  a  dlaeeaa  to  otben.  If  he  knew 
or  bad  good  reason  to  bellSTe  tbat  they  could 
Gommnnlcate  it,  and  all])  let  tbem  ran  at  laiwe. 

5.  B^owledM  of  the  owner  tbat  cattle 
were  breach  v,  but  wilhont  knowledjn  or  good 
reason  to  beileTe  that  tbey  were  Ifsble  to  com- 
mnnlcate  disease,  will  not  make  him  reaponsl- 
ble  for  tbe  effect  of  nich  diseaae  actually  Im- 
parted to  the  cattle  of  another  peraon  In  con- 
aequence  of  their  breaking  a  fence;  Id. 

6.  Cattle  known  to  be  diseased  may  be  placed 
by  Ibe  owner  in  bla  own  pasture  witbont  tnak 
Ine  him  liable  for  communicating  the  disease, 
nolesa  he  Is  negligent  In  tbe  manner  of  keeping 
them.  li 

KoTSS  AM)  Briki^ 

Animals;  liabDity  for  communicating   dls- 

cMe.  *" 

APPEAI.  Ain>  ERROR. 

1.  Tbe  omInloD  of  tbe  noncolluslon  (dause 
from  a  cross-bill  In  a  divorce  suit  la  not  fatal 
on  appeal,  but  the  court  may  allow  it  I  ~ 
•npplled.     autlan  r.  Cluttim  (HIcb.) 

i.  Practice  on  appeal  in  an  admlnUly  case 
to  «  tcrrilorial  supreme  court  is  regulated  by 
rales  and  usages  of  courts  of  admiralty,  and 
not  bj  lerrftorlal  sutntes.  BraOAwiiU  t. 
Jordan  (N.  D.)  S88 

8.  Evidence  outside  of  tbe  transcript  is  In- 
admissible  on  appeal  to  show  that  a  moLion 
ststed  tbereiu  to  be  made  by  nneot  tbe  parties 
was  In  fact  made  by  tbe  Other.  Iforwgian 
PiMt  a>.  V.  B(}llman  (Neb.)  747 

i.  The  snffldency  of  evidence  to  go  to  the 
}nry  or  to  sustain  a  verdict  cannot  be  passed 
upon  on  appeal,  further  than  to  sscertain  It  st 
the  close  or  the  pislntlff's  case  tbere  woa  evi- 
dence tending  to  prove  the  facts  alleged  in  bis 
declsrsijoa,  and  whether  at  the  close  of  all  the 
»l  I..  It.  A. 


testimony  tbe  evidence,  with  all  tbe  Infereacw 
which  the  jury  oould  joaitflsbly  draw  troa  It. 
was  insufflcient  to  support  a  verdict  for  plaia- 
tlff.     Otetn  a  P.S.  a.v.  Jfcwiur  (lU.)  SSI 


B.  FtOnre^  ihie  coon  to  flz  ttM  amount 
of  an  undertaking  on  appeal  does  not  prevent 
tta  enforcement,  U  the  respondent  haa  treated 
the  undertaking  as  sufficient  and  theretiy  waived 
the  dafeot.  AwMumts .v.  JorOtm  (S,  D.) 
tK 

S.  Agoodcommon-iawobHgallonrapported 
by  a  lulDclent  coDetdmtloa  is  made  W  b> 
nndertakiog  to  seenre  a  stay  of  prooeealap 
on  appeal  in  an  admiislty  case,  eves  if  a  men 
cost  bond  might  bave  been  sufBdeiit,  where 
the  respondent  treats  the  nndarlakliis  as  enti- 
tling the  appellant  to  a  atay.  U. 

7.  A  bond  redtlag  Judgment  for  detlvery 
of  a  vessel  to  tbe  claimant  In  an  admlislty  case, 
when  given  to  secure  a  stay  of  proceedings,  is 
In  the  nature  of  a  stipulation  for  value,  which 
Is  valid  as  a  volnntary  bond  when  claimant 
refrains  from  disturbing  the  appellants  in  poa- 
scasion  of  tbe  vessel  pending  an  appeaL  li. 
Wmivar  of  error  or  dofens*, 

8.  Tbe  right  of  ■  defendant  to  be  aned  In 
the  dlvisloo  of  the  district  of  Washington  la 
which  he  resides  is  waived  by  appearing  in  an- 
other division  and  having  tbe  actloo  trans- 
ferred to  that  of  bis  restdence.  Z^  WiiiamttU 
(C.  C.  App.  Qth  O.)  715 

B.  A  party  cannot  complain  on  a[^)e«l  of 
a  ruling  which  be  procureQ  to  be  made.  Wor- 
mgian  Fiov  0».  v.  BaUntan  (Meb.)  747 

10.  An  error  in  iDstructions  cannot  be  com- 
plained of  by  a  party  who  subsequently  ^s 
and  obtains  the  same  instructions.  Oieav  A  P. 
S.  Q>.  v.  Meixntr  (Ul.)  SSI 
Qatm  Oitg  Mfg.  Ot.  v.  SlaiaOe  {Wu.)       tn 

11.  A  defendant  in  altacfament  who  appesn 
in  open  court  end  consents  tbat  Judgment  nay 
be  entered  for  tbe  full  sum  demanded  cannot 

appeal,  where  tbe  declaration,  ootea,  and 
,  ;d  accounts  sued  on,  are  absent  from  tbe 
record,  without  eiceptloa  taken  at  tbe  trial  oa 
the  ground  tbat  tbey  were  not  filed,  assert  thai 
the  debt  sued  for  was  not  due,  or  that  tbe  not« 
and  accounts  weie  not  filed.  Qtum  OUa  Mfg 
"\  V.  matadc  (Hiss.)  2S} 

18.  Tbe  objection  that  the  ground  of  ai> 
attachment  sued  out  on  a  large  demand  con- 
slsriog  of  many  Items,  some  of  wbidi  are  doe 
and  othera  not,  is  maintainable  only  as  to  a 
few  ot  them  as  repreeentiag  debta  frauduleDtly 
contracted,  must  be  made  m  tbe  trial  court  to 
be  available  on  appeal.  Id. 

Oroiuda  of  rovorsaJL 

18.  Failure  of  an  instruciiOQ  to  explain  the 
meaning  of  a  word  which  mii;bt  mislead  the 
Jury  la  not  ground  for  reversal.  If  a  proper 
charge  upon  tbe  aubiect  was  not  requested. 
Ctarendon  Land  1.  A  A.  Oo.  v.  JfetSeOni 
(Tei.)  .  ae» 

14.  An  explanation  of  a  diarge,  siven  with- 
out objection,  is  not  «ror  wbere  ft  does  not 
lay  dovn  a  different  propoeiilon  of  law  frocn 
tbat  contiuoed  in  such  insiruetion.  MiteAeU  t. 
OharUtUm  LigM  4  P.  Go.  (8.  C)  077 

Refusal  et  an  Instrnctloa  aa  to  bow  far 


..CoeH^lc 


9» 


tatnt  eoditttuM  fraud  li  not  nTvnflile  error 
H  t/fnpei  dtiposltioD  of  tbe  caie  cmn  be  iTriTed 
at  fritm  Ifae  acU  of  tbe  nrtlea  Vtthoot  regard 
to  the  intent     B/etw.  WMdiAxi.)  OM 

1ft  AdmUtlon  of  teatlmoay  by  tba  pnddlng 
jaAt-e  OD  a  trial  for  muTdn,  reflecilng  on  Ibe 
fonid  fsfili  of  dtrfendaot  in  a  previous  appU- 
ctifoD  for  a  contlnuaoce,  li  reTrnlble  error 
■lIlinDKh  tbe  tMilmooy  <• 'rabsequcDtl;  ez- 
eleded  and  no  objection  waa  taken  to  tte  com- 
petency of  Ibe  Judge  aa  a  wltneaa,  wbere  the 
competency  of  tbe  CTtdence  wa(  objected  to. 
Bogen  t.  StaU  (Ark.)  4SII 

17.  Tbe  enforcement  of  a  rnlethnt  attorney! 
who  testify  In  tbe  caae  cannot,  i*ltfaou(  per- 
mkakm  ol  tbe  court,  argoe  tbe  case  lo  tbe  Jury, 
it  not  KTemible  enor,  wbere  coonael  did  not, 
before  tratlfyinr.  explain  bii  poaltkni  and 
reqneit  ibe  njuri'a  permtaalon  to  anin  up.  StaU 
V.  6'feim  (ModL)  "' 


K'fused  because  tt 


ASStaHKENT.    See  Barks.  4. 


NoTBa  ADD  Bbikm. 
To  recorer  monef  paid  for  Illegal  aecarltlea. 


1.  Tbe  shipping  by  an  Insolvent  corporation 
of  tti  manufartured  products  out  of  tbe  slate 
to  fill  orders  by  «bich  tbe  goods  are  to  be  de- 
livered JD  oilier  Htaiei,  ao  tbal  they  remain  lis 
property  wben  sent  oat  of  Ibe  state,  is  a  re' 
moTsI  of  lie  property  beyond  tbe  slate  wbicb 
coDsiiluiea  a  ground  for  attacbmeDt,  altbougb 
its  buiinena  cannot  be  successfully  conducted 
nntess  tbe  property  Is  aent  outside  tbe  state  for 
Mk.  Quetn  Oi^  Iffg.  Oo.  T.  BbOadt  (Hiss.) 
223 

9.  An  attacbmeDt  la  dtecbarged  as  to  an 
■ntgnee  for  crfditora  of  tbe  defendant  by  an 
•meDtlmem  to  Ibe  complaint  and  aJBdavlt  for 
sllarbmenl.  made  after  tbe  assigDmenl,  wblch 
nibstlimea  an  entirely  difTeienI  and  dfailQct 
eaoteot  action.    BHdely.  Benedict  (Mwa.)  ^12 

8.  Bureliea  on  an  Indemnity  bond  to  a  sberltf 
to  cnuse  bim  to  levy  an  atrBCbment  may  be  held 
liable  as  prinnpall  to  tbe  owners  of  tbe  prop- 
nty  aitacbed  If  the  attachment  la  irroagrul. 
fltM  T.  ffftxttAtk.)  608 

«  U  RA. 


NOTU  AHD  BkODS, 

8ea  also  RiouvKBiL 

Attachment:  right  to  amend  affidavit  fbr>^ 
Statulea  permittbig  amendmeDta;  general  Mat- 
nte  of  tUMndmeots;  matter  of  substance  or 
form;  statute  denjlog  amendment;  rule  In  atv 
WQCe  of  statute;  adtflltonal  affldavlUj  right  lo 
amend  aa  against  third  penon.  4SS 

ATTOIUnQY  QEiraaAU 

Th«  mere  ttgnatuio  of  the  attorney  general 
In  hla  ofilcfal  capacity,  to  a  complaint  or  bill 
■bows  to  be  that  of  a  private  relator,  U  not 
sufBclent  to  Imprest  It  vrftb  the  funcllocs  and 
capacity  of  an  Infomiatfon  competent  to  pat  In 
motion  tbe  macbiepry  of  the  coarta,  whereby 
they  will  take  cognizance  of  questions  pertain- 
ing to  the  high  prerogative  powers  of  the 
atate,  or  afbctlDg  tbe  whole  people  tn  their 
sovereign  capacity.  Salt,  Tavlor,  r.  Zord 
(Or.)  478 

ATTORNETS.    See  also  Apfbu  axd  Sb- 
BOR,  IT. 

An  attorney  is  not  liable  to  a  son  for  even 
groee  negligeiice  in  so  drawing  the  will  of  the 
mother  as  not  to  carry  out  her  desire*  In  tbe  dla- 
position  of  ber  property,  even  though  the 
son  tuffen  great  pecuniary  loss  thereby,  there 
having  been  no  privity  of  contract  between  tbe 
sw  and  tbe  attorney.    BiuMey  r.  Qrau  (Oal.) 

Noras  ADD  BIUBF& 
.   :  negligence 
tlon  against  Judgment. 


1.  Tbe  refusal  to  honor  a  check  when  there 

e  funds  In  a  bauk  against  wblch  It  la  drawn 

gives  tbe  drawer  a  ligbt  of  action  against  the 

bank.  If  be  is  a  trader  or  merchant.     8^»nd»tn 

BtaUBankm\aa.)  093 

3.  The  bi^lder  of  an  unaccepted  check  can- 
jl  maintain  an   action   agatnat  the  bank  for 

refusal  to  pay  it,  allbouEb  there  stands  to  the 
credit  of  ibe  drawer  on  the  bank  books  a  snm 
lore  than  suffldeot  to  meet  It.  Oindnnati, 
J.AD.B.  Co.  V.  Mtiropolitan  Itat.  Bank 
(Ohio)  638 

8.  A  banker  who  receives  money,  knowing 
that  be  la  Insolvent,  but  puta  It  into  a  spedu 
envelope  with  Intent  to  return  it  to  Ibe  depos- 
itor, wblcb  is  afterwards  done,  without  making 
the  mone^  at  any  lime  part  of  the  funds  Ot 
the  bank,  is  not  guilty  of  receiving  money  from 
'  deoOi^Uor  with  knowledge  tbat  Ibe  hank  la 
.janlveni,  which  under  Pa.  Laws  1689.  g  1,  la 
declared  to  be  smbezzlemeot  Gom.  T.  ./(m- 
lein{Pi.)  184 

4.  A  transfer  of  a  laviogs  bank  account  toa 
new  account  In  tbe  uanies  of  the  former  de- 
pMlUv  and  hla  wife,  making  It  anbject  to  the 


..Google 


•rdvof  either  udtoturTtTonlilpontliednUi 
«(  dtber,  puttkei  lomewbKt  of  tha  nktnra  of 
aa  eqolubie  ssilRiiniBat,  ind  entftka  Ui«  wlf« 
to  tbe  fnod  after  tbe  boibud'B  death.  Mifn- 
ptUlan  8a:  Bank  t.  Mvrphg  (Hd.)  404 

NOTB*  iXD  Bann. 

See  alioBoKDfc 
Banka;  Uabnity  for  refiutiig  check.         BBS 
Right  of  bolder  a(  check  igaluL  SH 

Criminal  liaUUtT  for  receiriDg  depodt  In 

bank  knowloK  of  iti  ImolreDcr:— In  general; 

nonatitadonaluT  of  itatutee;  effect  of  idoptiog 

exialing  nomenclature  Id  deQalog  the  offente; 

liabfllty  in  the  abieoce  of  itatute;  who  liable; 

UaUlltj  of  partnerahlp;  aafBctencr  of  proof; 


Jdot  account  In  sarlDga  banki. 


BBlTmO.    8m  aboComxiOT  or  Laws,  4. 

Horn  AHD  Bnisn. 

On  hone  race  In  other  state.  8S8 


_  _  .  .iTndoraers  similBr  to  the  orifrtoal,  does 
not  ifittroj  ila  negotiabilitj,  Anniiton  Jj)an 
*  T.  Oo.  T.  Stiekiteg  (Ala.)  SS4 

NoTBS  AflD  Bbibfb, 
Bills  and  notee:  proTlsion  for  Tsnewal  a*  af- 
fecting negotiability.  284 

I   Ebdor, 

1.  BoDds  given  by  the  board  of  education  of 
a  Bcbool  district  to  obtain  money  nhlcta  was 
not  borrowed  or  used  for  any  purpose  for 
wblcb  tbe  board  was  authorlzeo  by  its  charter 
to  issue  bonds  are  void.  Mrmal  ScAeet  Ditt. 
Sd.  cf  Bda.  y.  Blodgett  (DL)  TO 

3.  An  ofBcer  Is  not  an  Insurer  of  tbe  safety 
of  public  fuDda  in  his  hands,  on  a  bond  faith- 
fully to  perform  his  duties  and  to  coUecl  and 
pay  over  moneys,  but  la  responsible  only  for 
tbe  exercise  of  good  faith,  dlliKenee,  prudence, 
caution,  and  a  disinterested  effoTt  to  keep  and 
preserve  the  fund  for  those  entitled.  StaU, 
OtertOH  Oimntt/,  r.   Chpeland  {Tena.)  844 

8.  The  loss  of  public  money  by  a  bank  fall- 
are  will  not  prevent  liability  ot  the  county 
treaaurer  upon  hit  bond  to  pay  tbe  money  as 
the  commiaalonen  shall  direct,  although  be 
iraa  not  negligent  in  selecting  tbe  bankand  the 
county  has  not  provided  a  suitable  and  saie 
placeln  which  to  deposit  tbe  money.  FaireAild 
T.OiageilWub.)  801 

NoTBi  AiTD  BniEn. 

Bonds;  of  olflcera,  liability  tor  loss  of  public 
money  bj  bank  failure.  BCi 

31  L.  R.  A. 


BuzLDnra  ahd  loah  Anoou. 

TlOm.    See  Cokukbc^  1;  Oiiwiili 

novAL  Law,  7;  Cohtbact^,  14;  Tim 


CAlTAIi.    See  CoaantirnoKAL  Lait,  tt 

CAPITAIi.  See  also  Ooiinrnmoiii 
Law.  8-8;  Costract*,  1. 

1.  There  can  be  no  Irrepealable  law  to  pn- 
vent  the  removal  of  the  aeat  of  state  govn 
ment,  as  this  Involves  a  govonmaita]  sabjto. 
ShpartUv.  Ltnuur  (Ho.)  Sli 

S.  The  power  to  select  and  afterwaidi  la 
change  ita  own  seat  of  mvemmeitt  If  dermcd 
ezpedteot  Is  necesaarily  Implied  in  a  ataie  Cia 
atltutlon  providing  for  a  republican  fons  of 
govoument  not  repugnant  to  the  ConatilatioD 
of  the  United  States,  and  making  no  limitaiioe 
upon  its  political  or  governmental  powerorlbi 
power  to  manage  lla  own  Iniema]  attain.  U. 
Notes  ahs  Bbibps. 

Capital,  of  state,  constitutional  ameadiseti 
changing;  Implied  contract  aa  to.  SI* 

CABBIEBS.  See  also  CoMmmmaiL 
Law,  IS;  Cohbtb.  T;  EnDBitcK,& 
.1.  One  who  purchases  a  ticket  for  a  i^ula 
passenger  traio  has  a  right  to  be  conveyed  a 
a  paasenger  coach  instead  of  a  baotagc  or, 
nnleea  the  latter  is  as  safe  a  vehicle  ai  can  tx 
procured  bv  tbe  ntinoat  care  and  dUigenff- 
Battiniort  AP.  R.O0.  v.  Bioam»  (Md.)        SI! 

3.  A  woman  wboiakespassageinabwip 
car,  when  no  pasaeogercars  are  provided  tori 
passenser  train,  and  pressing  domestic  duiia 
call  for  her  Immediate  traniportatton,  does  vA 
thereby  renounce  her  right  aa  a  passenger  to 
safety  and  protection,  11 

8.  Seasonable  effort  at  least  to  make  a  t«|- 
eage  car  safe  and  convenient  for  a  paaesp 
u  necessary  when  this  is  the  only  vehicle  tBii 
canlje  furnished  for  pasaengers  In  a  rtgnlu 
passenger  train.  M. 

4.  A  Msaenger  who  beoomea  sick  on  s  rvl- 
road  train  Is  entitled  toanch  care  frointliecsr' 
rfer  as  Is  fairly  practicable  for  it  to  give  vitb 
the  facilities  at  hand,  without  thereby  andnl; 
delaying  the  tisin  or  onrcBSOnably  interfeitnt 

with  the-'-" ■" '—  -'   — *■ 

gars.     L 
(Ohio) 

5.  A  passenger  who  aids  In  csir^ 
another  who  has  become  sick  on  (he  trais,  iDia 
another  car  on  the  conductor's  request  in  ottia 
that  he  mky  be  treated  by  a  phvalciui,  can  l^ 
cover  agalnat  the  carrier  for  injoriea  aoftaintd 
by  falling  between  the  car  platforms,  wkidi 
was  caused  by  the  negilgenoe  of  tbe  carried' 


6.  A  dvil  engineer  of  a  laOroad  cani[«Bf 
traveling  on  dutv  for  tbe  company,  npos  * 
pass  exempting  ue  company  fiomnMAUTt" 


..CoeH^lc 


CiBfl— Civti.  BiBTim. 


tajartci  to  person  or  propertj,  occupies  tbe 
podtioo  ot  «□  employee,  and  not  that  of  A 
puseDger  apon  tbe  train  upon  which  he  is  car- 
ried. TVraa  A  P.  R  Co.  v.  Smith  (C.  C.  App. 
eih  0.).  831 

T.  Insult  to  aod  abuse  of  a  psBseDfteT  by  a 
dmnken  and  disorderly  felloir  pisteDger, 
-which  tbe  conductor  permiU  to  eontlnne  in 
bis  presence  without  Interference,  renders  tbe- 
carrier  liable  to  damages.  Luoy  y.  Chitago  0. 
W.B.O0.  (Minn.)  Ml 

&  The  intoslcation  and  misbebaTior  of  a 
pamenger  which  will  autboriza  bta  expuMoo 
fiom  a  train  will  not  Justify  his  expulsion 
without  eierdsioit  due  care  for  his  safety, 
having  reference  to  time,  place,  and  surround- 
Inga.  LmiitBiiU  A  N.  B  .Oo.  v.JoftnioruM^) 
873 

t.  Tbe  ejection  from  a  train  at  night,  of  a 
passeiiger  known  to  be  drunk  and  Irresponsible, 
at  a  place  tiom  which  he  can  escape  only  bv 
following  the  roagUy  ballasted  railroad  track 
and  crossing  cattle  guards  on  one  side  and  a 
bridfie  orer  a  creek  on  tbe  other,  renders  the 
rallrmid  company  liable  where  he  is  killed  by 
another  train  soon  after.  Id. 

10,  The  caraing,  abuae,  and  mallnatment  of 
ft  person  br  an  agent  of  an  express  company, 
Immedlalely  after  lefunding  to  inch  person 
overcharges  which  he  bad  come  to  the  office  to 
obtain,  and  the  delivery  of  a  receipt  therefw, 
are  part  of  the  Mt  ffitta  and  makes  the  com- 
puny  Hable  for  tbe  tort.  BieAdergtr  t.  Anuri- 
ean  Etprem  Oo.  (Mlsa.)  880 

11.  To  board  «r  depart  from  an  electric  car 
while  in  motion  la  not  negllgenoe  ptr  M. 
Ckero  AP.  S.Oa.  v.  Mtianer  (U.)  SSI 

HoTKs  am  Brists. 

Carrters;  du^  a*  to  passenger  taken  111 
during  Joamey.  361 

Duty  as  to  furnishing  proper  cars  for  passen- 
gers:— In  general;  adoption  of  ImproTemenis; 
character  of  train.  81S 

Railroad  employees  or  ofBcers  aa  psseengera: 
— Riding  In  courae  of  or  aa  part  of  employ. 
ment;  transportation  to  or  from  work;  person 
riding  for  purposes  of  his  own.  821 

Compelling  to  famish  facilities  for  business 
of  other  roads.  48 

XJabUi^  f<^  abtue  of  customer  bv  servant. 
S90 
I    Datjto  protect  pasaeoger.  6S1 

CASE. 


cerona,  ia  liable  for  Injuries  caused  bv  de- 
fects Id  the  bed  to  any  person  who  uaea  it,  a1 
though  there  may  be  no  privity  of  contract 
between  them.    LewU  t.  T«rrt/  (CaL)         220 

CASES  CERTIFIED. 

The  "very  qneatlon  to  be  decided,"  whicb  is 
required  to  1)e  certified  by  the  court  of  civQ 
appeals,  under  the  Tezaa  statutes,  is  oot  pre 
sented  by  a  certificate  of  tbe  queelioD  whether 
or  not  a  demurrer  thouU  be  sustained  to  plaiu- 
tlfTs  petltku.  Wow  WattrAL.  0».  v.  Waco 
(Tex.)  893 

31  L.  R  A. 


Nom  ASD  Bhieib. 


-Whole  CI 


becertifled:-  .      _,., 

whole  case  cannot  be  split  up  into  diftlnot 
points;  importance  of  questions;  point  of  dif- 
ference; question  not  general;  question  not  sb- 
siracti  question  to  be  perfectly  stated;  question 
of  fact  not  to  be  invoked;  necessary  Facts  to 
be  stated:  as  to  sufficiency  of  evidence  or  in- 
dictment; BS  to  demurrer;  what  wit]  be  con- 
sidtred;  questions  held  proper;  lilloois  ded- 
sions;  Iowa  dedaions;  New  Jersey  decisions; 
Ohio  decisions;  Texas  decisions;  Wyoming 
decisions;  criminal  oases;  tax  cases.  US 


CATTLE.    See  AmiAUi 
CEHSUS.    See  Evubkoi,  & 

CHARITIES. 

I,  A  charitable  corporation  maintaining  a 
hospital  is  not  liable  for  injuriescausedbyper- 
Bonat  wrongful  neglect  of  servants  who  have 
been  selected  with  due  care.  &amt  v. 
WateiWry  Boipital  (Conn.)  S94 

S.  A  fund  contributed  for  the  relief  of  auf- 
ferers  from  a  fire,  by  persona  whose  identity  fs 
lost  so  th^  a  surplus  cannot  be  relomed  to 
them,  must  Im  expended  for  the  benefit  of  such 
nifferen.  and  cannot  be  capitalized  for  the 
aupport  of  ttie  town  poor  generally.  DoyU 
V.  WhaUnO&ii.)  118 

8.  Sufferers  from  a  fire  for  whose  benefit  a 
fund  haslieen  donated  by  Individuals  uoknowB 
may  maintain  a  bill  to  compel  the  trustees  to 
expend  tbe  fund  for  tbelr  twneflt.  If  the  trus- 
tees have  undertaken  to  capitalize  the  fund  for 
the  general  benefit  of  the  poor  of  the  town. 

HoTBB  Am)  BniKn, 


CHECKS.    See  also  Barks,  3;  DAUAOBfl,!. 

Noras  Ain>  ButBra. 

Right  of  holder  against  bank.  AH 


Civil.  SERVICE.  Bee  alao  OonrrrD- 
TioxAL  Law,  1;  SrATtrrxs,  8. 
The  consUtutioaal  proTistona  respecting  the 
powers  and  duties  of  the  superintendent  of 
public  works,  whicb  tbe  New  York  Constltn 
lion  of  1894  adopted  from  the  former  Constitu- 
tion, must  l>e  read  and  understood  in  connec- 
tion witb  Ibe  new  section  of  the  Constitution 
requiring  civil  service  appointments  to  Im  made 
Bccordlngto  merit,  sscertsined  sofar  sa  ^acd- 
cable  by  competitive  examinations.  napU, 
21eOiatand.  v.  Beitrlt  (N.  Y.)  808 

Noras  asd  Bbibts. 


i,CoogIc 


Clbbk— CoManrunoNAL  Lav. 


toait  lo  iHae  mjuDction  oriett  caonot  be  ex- 
MdMd  I>7  hi*  dcpnt;^  under  a  ituate  prOTid- 
taijtttiat  aof  dntyeoJolDed  upon  a  mlDUlerial 
ameer  and  an^  act  permitted  to  be  done  by 
him  tuay  be  peifornKd  by  bli  lawfnl  depatj. 
FaytoR  Y.  MeQtietcn  (Ey.)  88 

CLUB.    See  Irtoxicatino  LiqcOEu,  Norn 

COI4LI8IOH.    8ee  AminALTT, 
OOLUHBIAK      EXPOSXnOR.       Bee 

OoUNTlBa. 

COHITT.    SeoOovsn,& 
OOHMEBOB. 

1.  IiYeedoraof  commerce  between  the  itatea 
la  Qol  iDterfered  with  by  Ey.  Slat,  g  4338,  re- 
quiring eTcry  building  and  loan  aisoclatioa  to 
pay  leto  tbe  tnaaury  anoQally  2  per  cent  of  Ita 
aoDual  eroaa  recHpti.  8ou&trn  Bldg.  A  L. 
Atto.  Y.Jfortnan  <Ey.)  41 

S.  A  gtatulA  making  it  unlawful  to  make  or 
record  a  bet  upon  any  race  of  animali  !□  an- 
other iiate  is  a  proper  ezerdse  of  tbe  police 
power  of  the  itAte,  and  not  an  unlawful  In- 
terference wltb  fnt«ntale  commerce.  Si  parte 
lJiq/(V».)  82a 

a.  An  exemption  of  manufacturare  who 
bave  paid  taxes  on  capital  employed,  from  tbe 
provisions  of  a  statute  imposing  a  liceaae  tax 
upon  peddlers,  render*  the  statute  unconsti- 
tutional as  a  regulation  of  commerce  when  ap- 
plied to  a  nourealdent  acting  ss  an  agent  or 
employed  in  the  sale  of  good*  owned  and 
manufactured  by  a  nonresident  corporation. 
Com.  V.  JfjwsCVa.)  879 

4.  An  ordinance  prohlbUing  the  huslness  of 
itinerant  merchsnis  to  be  carded  on  nlthonta 
Ucense  la  not  Invalid  as  a  legulation  of  inter- 
state commerce,  as  applied  lo  one  wbn  pur- 
chases bankrupt  stocks  wberererhe  can  obtain 
them  to  the  best  adraotage  and  someilmes 
buys  them  in  other  states,  when  It  make*  no 
diacrl  ml  nation  between  mercbsnu  whose 
goodsare  imported  Into  tbe  sUle  aod  those  whose 
good*  are  manntacttired  or  purcbised  in  the 
■late,  and  doe*  not  impose  any  burden  on  sales 
In  original  packages  brought  into  the  stale. 
Oarretiiim  t.  BaaetU  (DL )  622 

NOTU  AND  BBIBFa, 
Commerce;  interstate,  ai  affected  by  license 


1.  The  repeal  of  a  statute  which  abrogated 
a  common-law  rule  reTlf  es  that  rule.  Beawrn 
T.  Went  (Ul,)  86 

2.  A  statnlory  adoption  of  the  common 
Uw  of  England,  so  far  as  appHcahle  and  of  a 
81I..R.A. 


general  nature  and  not  In  eonfUct  wU 
sperial  enactments,  does  not  preclude  tbe  cod- 
uderailon  of  tbe  expoililon*  of  tbe  commoa 
law  by  Judicial  authorities  of  our  own  conn- 
117  In  determining  what  the  cotntnon  law  ii 
Z«*an  T.  AKvaiUonL)  til 

CONFLICT  OF  LAWS. 

1.  Tbe  status  as  a  legitimate  heir  of  aa  aKn 
bom  before  the  marriage  of  bia  parents  ia  to  It 
determined  br  the  law  of  thdr  domiciL  Lt 
Waif  V.  MiOdUbm  (R.  L)  Itf 

2.  The  law  of  Mexico  must  be  applied  10  tta 
rights  of  the  parlies  in  an  action  agonal  a  rul- 


B.  Oo.  Y.  Jaekton  (Tex.)  fH 

8.  Attaching  tbe  llnea  and  proper^  of  a  td- 
'  egraph  company  In  other  slates,  af  i«r  a  rccdtcf 
baa  been  appointed  in  the  state  of  wbich  tbe 
attachmentcredilorlsadtlzen  and  tbe  ciediln 
(erved  wltb  a  copy  of  an  Injnoction  aic^DSi  is 
terfering  with  the  rectireiabip.  Is  a  TiolatiDa 
of  the  Injunction,  and  can  give  the  creditor  na 
lien  which  can  be  asserted  in  an  equitatak 
administration  of  the  assets  in  the  state  wbm 
the  receiver  was  appointed.  Fiirtner^  Loot  4 
T.  Oo.  V.  Banktri  A  N.  Tdeg.  Oo.  (N.  T.)  40) 
4.  Forwarding  money  by  telegraph  10 
another  state  to  oe  wagered  00  a  horse  race  v> 
take  place  in  a  third  state  may  he  made  a  crin 
lual  offense  in  the  stale  from  which  Ibe  moaej 
is  sent,  although  it  is  lawful  to  make  suck 
wagers  In  tbe  state  In  which  the  wager  isntadr 
J£r  ^tU  Laey  CVa.)  iSi 

CONSTABLE.    Bee  Lktt  Aim  Skizusk,  t 

CONSTITUTIONAL    LAW.    8e«    ibo 

OAPraAt;  UnDEMCR,  7,  B:  Skaboe  asd 

Seieurb;  Btatctkb,  8. 
1.  The  self-eiecutlnc  mandate  of  N.  T. 
Const.  1894,  art.  6,  §  9,  declaring  tbu  dni 
service  appointments  "shall  be  made  accordicif 
to  merit  and  fltneas,  to  be  asoertsined  so  lai  s> 
practicable  by  eiatu  ins  lions,  which,  so  fern 
practicable,  shall  be  competiliTe."  requires  the 
courts  Id  a  proper  case  to  pronounce  ajipc^Dt 
ments  made  without  compliance  nitli  its  ir- 
on Ire  men  ts  illegal.  PaapU,  MeCttiland.  t, 
Boiwd  (N.  Y.)  8» 

providing  that  the  Insaraoa 


snce.  to  conform  as  near  as  can  be  made 
applicable  to  that  used  In  a  certain  other  stale. 
Is  an  unconstitutional  attempt  to  delegate  10 
him  legislative  power.  Dot^xngY.  Lmeatbirt 
Int.  Q).  (Wis.)  1» 

Couatitntloiud  Kmend^eate. 

8.  The  establishment  of  the  seat  of  govern- 
ment of  a  stale  is  a  proper  subject  of  ooostito- 
lional  control,  and  therefore  of  conatitutioosl 
amendmenL    Bi«artlM  v.  Ltnunr  (MOl)     819 

4.  Conditions  imposed  aodpoweta  delegated 
by  a  proposed  conntltntional  amendment  10 
cbange  tbe  locallim  of  the  seat  of  state  goven 
meut,  whereby,  In  addition  to  tbe  vote  of  tb« 
people  which  the  existing  CouUtutton  requires 


CoHflTrmrioMAi.  Law. 


for  ui  smendronit,  doakdoiu  of  proper^  and 


dilioQ  of  Um  cbange  of  location,  will  not  make 
the  propoaed  uneudmenl  Inoperative,  elnce 
upon  the  vote  of  the  ptople  adopting  tbe 
amendineat  tbeoondltiona  wiUbeimpoeed  and 
tbe  powera  delegated  by  tbe  Consiitntlon  itaelf. 

B.  A  Tote  ia  taroi  of  a  propoaed  conatita- 
tloQa]  ameDdment,  taken  bf  yeaa  and  nsya  and 
eDtered  ia  fuIloD  the  legislauVe  joaroaU  in  full 
compliance  with  tbe  conetlUitlonal  provisloaa 
on  (bis  aubject,  laaafflclent  nltbout  bBving  the 
reaolution  read  on  different  d^a  or  in  other 
TMpecis  taking  the  oourae  required  for  ordinarr 
legislaljOD.  Id. 

Equal  pmtoetlon  at  I*ira. 

6.  A  statute  permitting  barbera  to  two  local- 
ities of  the  state  only,  to  pursue  Ibeir  bueinesa 
da rinfc certain  taoaraoD  Sunday,  does  not  deny 
to  barbers  in  other  places  the  equal  protection 
of  tbe  laiTB,  since  It  affects  all  within  tbe 
same  local! lies  alike.     Peaplt  v.  Hamwr  (N.  Y.) 

680 

7.  Tbe  equal  protection  of  the  laws  la  not 
denied  to  foreign  balldlnK  and  loan  aasodationa 
doins  business  wlthla  tbe  state,  by  Ky.  Stat. 
§  4238.  requiring  each  asiocUtionH'to  pay  into 
Ibe  treaautV  annually  2  per  cent  of  their  anuual 
firoas  recemts.  SoutRern  Rldg.  it  L,  Auto.  v. 
Norman  {&s.)  _  41 
Eqnal  rlghta;  dlserimlnatloB, 

8.  A  atatute  authorizing  tbe  mayor  and  cer- 
tam  other  ofBcera  to  lame  a  license  "to  such 
persotiB  as  tbej  find  proper  persona  to  engaice 
'n  a  temporary  or  Iraaalent  buaineas,"  for  a  fee 
not  leas  than  |1  nor  more  than  |100  as  tbe  an- 
[borily  iasulog  such  license  may  direct,  and 
making  such  bualneas  a  miademeauor  except  In 
tbe  aale  of  products  of  a  farm  or  tbe  sea. — ia, 
so  far  aa  It  applies  (o  ordinary  and  lawful  busi- 
nesa,  a  Tiolation  of  tbe  Connecticut  Bill  of 
Rii;lits,  declaring  that  all  men  "are  equalin 
njthls,  and  IhatnomanorBetof  men  Is  entitled 
to  ezclufive  public  emoluments  or  privHegea 
from  tbe  community."    SlaU  v.  Conion  (Conn.) 

SO 
B.  A  atatoie  allowing  reasonable  attorneys' 
fees  in  an  action  to  recover  possession  of  land 
taXeo  by  a  railroad  company,  without  com- 
pen'atlon,  for  its  right  of  way,  is  not  unconsU- 
luilonal  OD  tbe  sround  of  class  diaciim  I  nation, 
Ciimeron  r.  Chicngo,  M,  d  81.  P.  B.  Co. 
Mion.)  663 

Due  proceaa  of  law. 

10.  BcprlTaiion  of  a  remedy  is  equivalent 
'« tbe  deprliallon  of  tbe  right  which  it  is  in- 
ended  lo  vindicate,  unleea  anoiher  remedy  ex- 
au  or  is  substituted  for  that  which  la  token 
iway.  Normal  SelMoi  Ditt.  Bd.  of  Edu.  t. 
Blodpett  (111.)  70 

11.  A  right  of  defense  is  a  remedy  of  tbe  de 
'eodant  within  the  conaiitutlooal  protection  of 
ighta. 

IS.  A  complete  defense  under  the  sttiute  of 

Imitaliona  is  property  witbin  tbe  protection  □( 

1  const itational  guaranty  of  doe  process  of  law. 

id. 

18.  A  school  district  or  municipal  corpora- 
Ion  hastheaameconatltutlonal  protection  that 
IL.  R.  A. 


an  individual  would  hare  agolnat  the  abroga- 
tion by  statute  of  Its  already  complete  defense 
under  the  statute  of  limitatloos.  Id. 

14  Failure  to  provide  for  a  notice  to  the 


appear  and  cooteet  the  legality,  justice,  and 
correctness  of  the  aawawnent,  at  some  stage  In 
the  prooecdlngi  before  It  becomes  final,  ren- 
ders the  statute  anthorldDg  such  aaaeasmenls 
void  for  want  of  due  proceaa  of  law.  FioUtt 
V.  AUxandria  (To,)  388 

16.  A  statute  making  the  laaue  of  improve- 
ment booda  couclQaI*e  of  the  validity  of  an 
aaseaament,  and  pennittlog  tbe  iasue  of  tbe 
bonds  witboiti  actual  notice  to  tbe  owners  of 
tbe  properly  flBseased  or  on  pubtl^ed  notice 
only,  within  forty  day*  after  tbe  aaseasment  la 
floallT  determined,  is  unconstitutional  as  pro- 
viding for  deprivation  of  property  witbont  due 
process  of  law.  Bai/e*  v.  Dovgla*  Oownttf 
(Wis.)  ai8 

IS.  A  atatute  abaolutely  requiring  a  railroad 
company  to  carry  freight  for  the  lame  rates 
that  any  other  company  may  accept  for  haul- 
ing the  same  freight  between  tbe  aame  points, 
allbou^  by  a  shorter  line,  wlthonl  giving  tbe 
right  of  Judicial  Invealigation  by  due  process 
of  law,  and  no  matter  bow  great  dlepulty  Id 
the  lenglb  of  such  hauls  may  be, — la  uncoo- 
stilutlonal  aaadepHvallon  of  property  without 
due  process  of  law,  Slatt,  Board  i^  Tratup. 
V.  SwBJr  dig,  0.  dtW.  E.  Co.  (Neb.)  47 

17.  The  owner  of  hoga  ia  not  deprived  of  hia 
property  without  due  process  of  law  by  mak- 
ing it  unlanfulto  permit  them  to  run  at  Urge. 
l!aighT.BeU{Vi.  Va.)  ISl 

18.  Due  proct'Ss  of  luw  is  not  furalsbed 
by  a  judgment  pro.-iouucuii  after  opporluDity 
to  be  heard  by  a  court  of  competent  Juriadic- 
tion.  In  accordance  with  the  proviaions  of  a 
statute,  unless  that  atatute  accords  with  tbe 
provisions  of  tbe  fandamental  law.  People  v. 
Hatnor  (N.  Y.)  089 
Pallc*  power. 

19.  Every  man's  liberty  and  propertv  are  to 
some  extent  subject  to  the  general  welfare,  as 
each  person's  Interest  ia  presumed  to  be  pro- 
moted by  that  which  promotea  the  intereat  of 
all.  Id. 


i,  and  baa  such  a  direct  relation  to  Ihegen- 
eral  good,  as  to  make  laws  tending  to  promote 
that  object  proper  under  the  police  power.  Id. 

SI.  The  limitation  on  tbe  Illative  exercise 
of  the  police  power  ia  that  auui  a  atatute  must 
have  a  reasonable  connection  wlih  the  welfare 
of  the  publia  Id. 

23.  A  atatute  prohibiting  barbers  from  car- 
rying on  ihelr  trade  on  Sunday  fa  a  constitu- 
tional exercise  of  tbe  police  power  to  promote 
the  public  health.  Id. 

2S.  A  canal  used  for  the  carriage  of  water 
for  hire  Is  affected  by  a  public  Inlerest  and 
subject  to  legtalative  regulation  In  respect  to 
the  dIstrlbultuD  of  the  water,  Wkitt  v.  Fam^^ 
tri  Higmne  0.  dt  R.  Oo.  (Colo.)  828 

S4.  An  act  maklngit  unlawful  for  the  owner 
of  hoga  to  permit  them  to  nin  at  large  la  an 


ogle 


884 
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«iercl«a  of  Uw  police  power.    Baigh  t.  ftfl 
(W.  Va)  181 

SB.  A  connty  court  Id  West  VirpjlnlB,  which 
has  euperiDMadenn  and  admialetnttlon  of  the 
IntefDftl  and  fiscal  attain  of  the  county, 
thoueh  ebon  of  geoenil  Judicial  power,  may 
be  giVec  by  the  lerisUture  authority,  upon 
petiiinn  ot  a  certain  number  of  voters,  to 
adopt  a  certafD  itatute  respecting  the  nmnlnK 
at  large  of  hoga.  -*■*■ 

NoTKB  AKD  BbiSFB.  - 

ConstitutlODal  law;  police  power  ai  to  li- 
cense of  occupation.  1^ 

DelegalioQ  of  power  to  Inaurance  commla- 
aionera.  ^'8 

Due  process  In  asaessmeDt  882 

Afl  to  atloineya'  feea  In  a  particular  class  of 
cases.  ^53 

Police  power  aa  to  Sunday  law;  class  leirfs- 
latloD.  688 

AmeDdment  chioglDg  seat  of  goTemment 

COKTEHPT. 

AppeaHngand  ensweringaa  to  the  merits  on 
a  oharse  of  contempt  will  prevent  any  attack 
for  lack  of  Jurtsdlclion  of  the  person,  on  a  de- 
cision that  the  party  la  in  contempt.  Et  parte 
KuUt  (8.  C.)  678 


marries,  in  puranance  of  an  oral  contnci  hj 
which,  in  consiiierslion  of  Ibe  manugESiuo! 
the  Bervicee  of  the  child,  ibe  husband  igna 
to  give  the  child  ashare  of  bis  estate  equilto 
that  which  BD  heir  would  iaberit,  cousliuita 
an  Independent,  additional,  and  Taluble  coh 
■ideratioa  which  will  amoonl  to  part  perfor* 
ance  ot  the  contrsct,  and  lake  the  caM  nnl  rf 
Ibe  operation  of  Mo.  Rev.  Stat.  1888,  S  SI* 
prohibiting  an  action  on  a  contract  in  eennl 
eraiion  ot  marriage  unless  it  Is  in  writing.  Si 

lUoKMUtr. 

7.  Aconlractloallowanotber  tocoDlraiat 
voting  of  stock,  based  upon  a  promise  of  Ibr 
latter  in  secure  an  office  In  the  corpotalioD  lo 
tbe  owner  of  the  slock,  fs  illegal:  androdi 
leeal  promise,  although  only  a  partof  IhewB 
sideralion  of  the  cooiract.  renders  the  wbc* 
contract  void.     Gage  t.  Fi^er  (N.  D.)      ^■ 

8.  A  contract  for  the  privilege  of  oidfriM; 
any  quantity  of  coal  not  eiceeding  ia,OQ0lo> 

* an  opiion  contra<a  in  violatiM  rf  ID 

Code,  §  180,  where  it  Is  made  *s  a  nwd 

iflcatJon  of  a  priordispuled  contract,  'ij* 
intentionofUmiting  the  quantity  lobe anfcfrt 
without  relieving  Ihe  purchaser  from  in  0» 
gallon  ucder  the  prior  agreement  to  port** 
Ihe  amount  required  In  a  certain  tinBrK* 
Mitmaota  Lvmber  Oo.  v.  WhitOrtat  OmIO 

cm.)  » 

9.  A  note  gi»en  in  cxmrideratiot)  of  c»«i 
ing^rom  the  maker's  wife  and  from  the  pw 
lie  bfs  criminal  intimacy  with  anotberwonw 
cannot  be   enforced.     Cam  t.  9mM  (Hia. 


CONTRACTS.       See    also  Oohfuof  of 
Lavs,  9:    Corfoiuttoiib,  11,  13;   Lor- 

TKKT;  MUBICIPAL  CORFOXATIOMB,  8-8. 

1.  AnimplledeoDtnct  against  the  removal 
of  the  seat  of  state  government  from  lis  origi- 
nal location  is  not  made  with  properly  own- 
ers at  that  place  by  ita  location  there.  Ed- 
vardt  V.  Leiuevr  (Ho.)  81S 

3.  A  contract  for  lis  ''requiremeDts"  of  coal 
for  a  certain  season,  made  tnr  a  lumber  com- 
pany, is  not  void  for  nncerlamty  and  for  want 
of  mulualUv,  when  it  was  evidently  meant  to 
call  for  the  amount  of  coal  which  the  corpo- 
ration should  need  In  iia  business  for  such 
season,  and  not  merely  what  It  .might  choose 
to  require  of  the  oUier  pariy,  Minnetota 
Ltimber  Co.  v,  WMl^reatt  Goai  Oo.  (DI.) 

8.  An  oral  contract  lo  manufacture  and 
furnish  ironwork  for  a  brick  buildlog  accord- 
ine  lo  special  designs  and  meNSoremenls,  aait- 
able  only  for  use  in  that  panicuUr  building,  is 
not  within  (be  statute  of  frauds  as  a  sale  of 
persoual  property.    HHntev.  BuTtckartHPr.) 

4.  An  oral  contract  for  the  adoption  of  a 
child  as  an  heir  may  be  recognised  and  en- 
forced after  performance  of  the  consideration. 
Sowack  V.  Berger  (Mo.)  810 

5.  Marriage  conslilntes  such  part  perfoim- 
Btic«  by  a  woman  of  «  contract  in  considera- 
tion of  marriage  aa  to  prevent  the  opentlon  of 
the  statute  of  iraods  in  lespect  to  the  contract. 

e.  Tbe  anrreudet  of  a  cfaDd  by  hta  mother 
to  the  custody  and  control  of  ■  man  whom  she 
31L.R.A. 


10.  Afflnnttlve  relief  hi  eqnfly  agslnMv 
Qlegal  contract  by  a  corporation  lo  tiwufti  id 
entire  plant  and  tnislnefls  to  another  CMnpu;. 
and  a  conveyance  In  porsuaocs  tbereot,  i^ 
be  given  to  Uie  extent  of  an  Injanction  agiw 
Inierrerence  with  Ihe  Utle  or  poasesdon  ot  * 
original  oorporalioD,  where  before  adniSl 
Burrenaering  the  poeaeasion  of  its  prop«tt;,  a 
receiving  all  tbe  conaideration,  it  lepodisiN 
the  whole  scheme  and  tendered  back  all  Ihu  « 
had  ever  recrfved.  and  has  kept  the  teMW 
MtOuUh^o*  T.  Mm  Captule  Oo.  (C.  C  Ap^ 
Sth  C.)  *' 
Effect)  rMetMioBi  kcUob. 

11.  Tbe  share  which  apenon  lien«llM» 
from  an  estate  of  a  person  who  had  awo" 
give  the  former  a  apecifled  share  tbereot  » 
not  be  diminished  because  of  a  Birtbj"ill«' 
portion  of  the  estate  to  the  children  of  the  fl» 
Iributee.     Nowaek  t.  Berger  (Mo.)  «' 

12.  A  purchase  of  stock  at  an  ei«ljii«' 
price,  to  secure  control  of  tbe  i»rpoiiUM| 
will  not  be  resdndod  on  the  ground  tbit  u* 
seller  had  threatened  to  break  bU  conuwi  if 
(rive  Ihe  purchaser  control  of  the  stock  i« 
?oting  purposes,  and  sell  it  to  the  <WoW 
faction.    Gage  v.  PUher  (N.  D.)  »' 

18.  The  employment  of  an  attorney Jfj 
mother  to  draw  her  will,  in  whidi  a  proW** 
was  made  for  one  of  her  sods,  it  not  a  tcniw 
made  for  the  benefit  of  the  latter.  wlUiin  Cu 
av.  Code,  6  IBM,  providing  that  «,»««  I* 
son  may  enforce  a  contract  entered  inw  « 
tween  others  for  bis  benefit.  M>  si  10  «i# 
such  son  lo  recover  from  the  attanMT  ™  * 
gross  mistake  In  ao  writing  the  wfU  is  to  * 


OoBTVjn—Oona^ATKm, 


ImMlrinc  oblimtlon. 

14.  ThaobliKtUon  of  prcTtniu  oontracU  of 
■ubecripiion  to  a  foreign  baildioK  and  loan  u- 
BociatioD  doius  butiueM  wHbtn  tne  itate  !•  not 


ceipls  of  tl\  such  atsociatioiii.  Sout/l^n  Bldo. 
<£  L.  Atto.  T.  Xonnan  (E7.)  41 

13.  A  conUmct  giving  &  conBumer  of  water 
tbe  right  lo  diaw  and  lake  fiotn  a  canal  all  he 
ma;  M  entitled  to  00  tender  or  payment  of  the 
amount  doe  therefor.  If  tbe  owner  of  tbe  cftnal 
failorrefnie  to  complj  wltb  tbe  contract,  1* 
not  protected  Bgalost  kgislaltve  iaterference  bj 
a  aubwqueot  atalute  piofaibltlog  sucb  acts  and 
regulating  the  dUtrltnition  of  water  frum  mcb 
canal*,  but  gtving  a  remedy  for  tbe  enforce 
■neut  of  tbe  right  to  receive  all  tbe  water  lo 
which  tbe  contract  entldee  bloi.  White  t. 
FarmtnT  Sighliru  0.  A  R.  Oo.  (Colo.)       828 

16.  General  remedlee  afforded  by  state  Juris- 
prudence SDd  practice,  entirely  aside  from  any- 
thing coDtainM  in  a  contract,  never  constitute 
any  part  ol  Its  obligation,  and  maybe  changed 
from  time  to  time.  Beverly  t.  BamiU  (Kan.) 
74,  ReVd  in  BarmU  t.  Bmerlv.  168  U.S.  IIB, 
41  L.  ed.  — . 


disc iognuhable  from  tbe  obligation,  and 
stilulea  a  part  of  It.  la. 

18.  A  change  In  (he  remedy  on  forei'losure 
of  a  mortgage  by  EUn,  act  1668,  making  it 
UDDccessary  to  having  an  appraiseioeiit  flxtng 
tbe  amount  to  be  obtained  on  the  sale,  sod 
haatening  tbe  timeforaaleia  certain  cases,  but, 
on  tbe  other  hand,  expending  for  a  year,  at 
most,  the  time  when  the  pnrcbaaer  can  get  a 
deed,  during  which  tbe  mortgagor  la  entitled  to 
possession,  but  for  which  be  must  pay  interest 
on  tbe  sale  price  in  case  of  redemption.— <loes 
not  impair  tbe  obligallon  of  a  contract  as  it 
merely  changes  the  general  remedy,  and  the 
mortgage  lo  that  slate  is  a  mere  security,  vest- 
ing no  Ulte  and  >ilviug  no  rlgbt  of  possession 
either  before  or  after  breach.  Id. 

10.  A  statute  eslendlng  tbe  time  for  redemp- 
tion upon  the  sale  of  mortgaged  premises  does 
not  Impair  the  obligation  of  the  contract  made 
by  a  preexlating  morlgage.  Stalt,  Thomat 
Orvm  Ha*.  BcnJtY.  OiUiam  (Uont.)  721 

IToTBa  AMD  Briefs. 
Bee  also  Cobfobatiokb. 

Conlracta;  Impairmeat  of  obligation  by 
change  of  remedy.  74 

Illegality  of  consideration.  289 

Unlawful  oombinatloua  in  restraint  of  trade. 
418 

Statute  of  frauds  aa  to  contract  for  labor  and 
materials.  BOS 

Deflniteneas  of  proTliloDi)  valid  Ity  of 
option.  580 

ProhlUted  bjr  statnle.  748 

Illegality  of.  708 


Statota  exteodlag  mortoagor's  right  of  pos- 
session on  foreclosure  of  prfreusting  mort- 
gages. 781 


COROHEB.    See  also  GOBPSB,  1. 
Nona  X3D  BitiBn. 
Power  of,  to  order  post  mortem  examination. 
5U 

CORPOBATIORS.    See  also  CoBntAcn, 

7,  19;  ETtDSKCB,  14;  OirT,  2-4;  Lurta- 

TiON  OF  AonONB,  8;  RECKTVEas,  9;  Stk- 

CITtC  PbKFOBHAHOB;  WstT  AND  Pkooks*. 

1.  A  corporation  receMng  Its  charter  from 

one  state  cannot  hold  corporate  meetings  in 

another  for  the  purposeot  organizing,  electing  , 


another  state,  does  not  constitute  It  a  da  faelo 
corporation  ao  as  to  relieve  the  members  from 
Habllily  as  pariners,  as  to  give  an  aBGOdatlon 
such  a  status  tbe  attempted  orgeDlzatioo  must 
be  under  semblance  of  authority,  which  does 
not  eilat  in  the  case  supposed.  Id. 

8.  CoTporatlani  are  not  bound  by  false  and 
sluinlaled  entries  upon  their  records  unless 
they  have  estopped  thenuelvee  to  deny  tbelr 
truth.  Oi^  Elfetrie  Street  B.  Oo.  r.  Fint  Sat. 
Erch.  Bank  (Ark.}  BBS 

4,  A  sole  stockholder  of  a  corporation  has 
no  title,  legal  or  equitable,  to  its  property, 
which  he  can  convey  by  a  deed  in  hit  own 
name.    Parktr  r.  Bethd  Beta  Co.  (Tenn.)  706 

0.  The  rlgbt  of  a  cotponUon  to  the  exclu- 
sive use  of  a  name  as  against  another  orgaolza- 
tion  nsinK  tbe  same  name  does  not  follow  from 
tbe  fact  that  tbe  latter  ia  doingau  unlawful 
bualoess.  Grand  Lodge  A.  0.  U.  W.  T.  Ora- 
ham  (lows)  188 

5.  The  centflcate  of  the  auditor  a*  to  tbe 
right  of  a  corporation  to  a  came  la  not  binding 
upon  another  body  claiming  the  right  to  the 


Iowa"  cannot ~be  claimed  by  a  seceding  body 
merely  because  It  has  become  Incorporated,  to 
the  exclusion  of  the  body  from  which  It 
seceded,  which  previously  had  used  the  name 
aud  continoed  to  do  so  wltbotit  Incorporation. 


6.  The  president  end  secretary  of  a  corpora- 
tion have  no  inherent  power  to  execute  n^o- 
tlable  notes  In  ha  name.  CVfy  Bleetrie  Street 
R.  Co.  V.  FiTMi  2fat.  £reA.  Bank  (Ark.)       S8S 

S.  The  exercise  of  the  power  to  make  nego- 
tiable noiea  by  offlcen  of  a  corporation  does 
not  ralae  a  preamiptlon  of  tbdi  anthMl^  lo 


,.^le 


GOBFORATtOm. 


do  n,  tn  tbe  abMnce  of  &  unaie  or  ctutom 
from^bichiuchaQthoritjcaabetmidled.   Id. 

10.  A  coTporatloD  aa  luch  bu  no  power  to 
cnale  a  dsbl  bj  borrowing  tnoae^  with  whtch 
to  purchase  fla  owd  stock, — eapecfally  wbea  it 
li  fn  failing  drcumrtancea.  Adamt  A  W,  Go. 
T.  Deyette  (S.  D.)  497 

11.  Aaaleof  tbeentfiemanaractuiiDgplftDt, 
iDciudlDg  patenta,  proceaaes,  aad  Koodwill,  of 
a  coTporetlon,  with  an  agreemeiit  Ibat  It  would 
never  again  engage  In  the  same  budneu,  made 
In  CDualderaiioD  of  stock  in  a  new  corporation, 
without  intendiog  Co  wind  up  tbe  affilra  of  the 
former,  but  with  the  object  of  continuing  its 
corporale  life  and  acilvity,  to  be  ezeidaed 
tbrough  the  other  corporation, li  vUra  vira  and 
void.  MdOuteheim  t.  Hen  Oajmilt  Co.  (C.  C. 
App.  etb  C.)  415 

15.  TheconsentofatockholderscaDDOtlegal- 
tie  or  vitalize  a  void  fltegal  cooEract  br  wbich 
a  corporalion  altcmpta  lo  iranafer  all  Tu  prop- 
ert;  lo  another  compaay  In  conafderatlon  of 
abares  in  the  latter.  Id. 
Stoek. 

IB.  A  tranafer  oo  th«  books  of  a  Dattonal 
bank  ia  not  oecessary  togiveloadoneeor  pur- 
rbBBct  an  equitable  title  to  the  sharea.  Ltyion 
T.  Davit  (Mont.)  13S 

14.  Ad  entry  on  tbe  books  of  a  corporation 
Is  not  neceMary  to  Teat  a  vendee  of  ijiarea  of 
stock  wiih  all  the  title  which  tbe  vendor  bad. 
not nitbstan ding  a  provision  Id  tbe  charter  or 
bj'lans  that  no  tranafer  shall  be  complete 
or  effectual  without  reglatrktioo.  Parker  v. 
Bethel  UoUl  Co.  (Tenn.)  106 

16.  Information  that  a  certificate  of  stock  is 
In  a  condition  for  transfer,  given  bj  a  person 
In  charge  of  tbe  office  of  a  corporation  In 
response  lo  au  iooulry,  on  tbe  faith  of  which  a 
broker  guaranteeo  il3  genuineness,  estops  tbe 
corporation  from  deoying  its  liability  lo  indem- 
Dif;  him  oi  bia  assignee  against  loss  on  account 
of  tbe  fact  that  the  certificate  was  spurious  and 
wortblesa.  JamU  v.  Manhattan  Beaeh  Co. 
(N.  Y.)  T76 

16.  The  title  of  the  true  owner  of  a  lost  or 
stolen  certi^caie  of  stock  in  a  corporation  may 
be  asserted  agalost  any  one  subsequently  ob- 
tainlnK  its  possession,  even  if  the  holder  is  a 
bona  Ide  purchaser.  Knox  v.  Eden  Muia 
AmeHeain  Co.  (N.  T.)  779 

IT.  Direclicg  an  employee  lo  cancel  surren- 
dered cerlificales  of  etock  does  not  give  bim 
any  auihorfty,  expressed  or  implied,  to  act  as 
agent  In  Issuing  them,  so  as  to  bind  tbe  cor- 
poration by  his  wrongful  use  of  them  tosecure 
a  persooai  loan.  Id. 

18.  Permitting  surrendered  certificates  of 
atock  to  remain  oncsnceled  in  the  safe  of  the 
corporation  to  which  an  employee  baa  access, 
and  reljlogupon  blm  to  cancel  the  certiflcatea 
as  be  was  directed  to  do,  la  not  such  negligence 
as  will  make  tbe  corporation  liable  for  bis 
fraudulent  use  of  tbem  to  secure  a  personal 
loan  about  three  weeks  later.  If  the  company 
did  not  know  or  have  reason  to  suspect  that 
be  was  diahocest,  allbougb  a  by-law  requiring 
the  cancelation  of  the  surrendered  cerUflcatea 
was  not  complied  with.  Id. 
JAtMMtj  of  direetora. 

19.  Mvidends  paid  by  tbe  directors  of  m  cor- 
SI  L.  a  A. 


poratlon  wben  It  is  realizing  a  net  nroflt  on  ft* 
busineaa,  and  when  tbe  aaaeti  as  hoiKnly  ta- 
timated  by  them  eiceed  Its  llaUlitlei,  wDI  dm 
render  tbem  IndlvidnallT  HaUe  dwht  a  Al- 
ter Imposing  Bocb  IlkbOfty  fw  dlTMeDdt  paid 
wben  the  company  b  ioBolvent,  ahhondt  ibe 
•■Beta  prove  to  Dave  been  largelr  orereMunlcd 
and  the  companv  in  fact  Inaolvmt  TVods 
man  P^.  Oo.  v.  knexnttoOar  Whtei  Oo.  (TcBn.) 

sat 

Sa  Consent  to  the  creation  of  indebtednm 
of  a  corporation  In  excess  of  Its  aaeeta,  wbid 
will  make  directors  individnalty  liable  tberefor 
under  a  statute  imposing  tocb  liability,  mou 
be  given  in  tbelr  capacity  as  dIrectoiB.        Id. 

31.  Tbe  term  "indebtedness,"  in  tbe  cJurter 

of  a  corporation  making  dtrectoiv  liable  p«- 

sonally  for  indel>tedoese  in  eioeaa  of  capital 

stock  paid  la,  includes  bonded  Ii>debtedn««. 

/i 

^  The  term  "caplul  atock  paid  In."  tn  tbe 
charter  of  a  corporation  making  directors  lia- 
ble for  debts  in  eiceaa  of  sncb  stock,  means  the 
amount  subscribed  by  tbe  stockholders,  and 
not  the  total  value  of  tbe  aaaeta.  Id. 


it  cannot  be  enforced  by  each  creditor  indivtd 
ually,  but  must  be  enforced  by  a  bill  GM 
for  tbe  benefit  of  all  credltora  similarly  alta- 
ated.  It 

Dtsaolntlon;  winding  ap. 

24.  Nonuser  of  tbe  francliise  of  a  corpcn- 
fton,  and  tbe  sole  proprietorsbip  of  all  ila  cap- 
ital stock,  will  not  constitute  a  dissolultnn  of 


25.  The  existence  of  a  corporation  orita  title 
to  property  cannot  be  attacked  collaterally  on 
tbe  ground  of  Its  dissolution  or  forfdlure  o( 
franchise,  untfl  dissolution  baa  been  jadidall; 
pronounced.  U. 

2S.  A  creditor  of  a  corporation  msv,  with- 
out obtaining  judgment  against  it,  maintain  i 
bill  under  the  Tennesaee  statute*  to  wiod  up 
Its  aflsira,  it,  after  sustaining  Iftrge  lotses,  it 
baa  suspended  business  wUb  no  preparation 
for  resumption,  and  haa  executed  trust  deeds 
In  favor  of  certain  creditors  eoveriog  pracli- 
catly  all  lis  assets,  while  Its  claim  to  sotredcv 
is  based  upon  extravagant  valuations  of  its  ai- 
sets.  Tradaman  Fvh.  Oa.  v.  EnoatOit  Osr 
Wlifa  Ob.  tTenn.)  6M 

27.  A  sale  of  property  in  a  ault  to  wind  up 
an  Inaolvent  corporation  is  not  made  subJKt 
to  the  proviaioDs  aa  to  redemption,  in  a  statute 
governing  sales  in  foreclosure  proceedings  or 
under  decrees  for  the  payment  of  money,  by 
the  fact  that  In  the  suit  are  flled  cross  billi 
seeking  preferences  in  tbe  aaaeta,  if  tbe  decree 
letusee  to  recognize  such  claims,  but  leaves 
tbe  assets  unencumbered  thereby.  £(«>  r. 
lUiiwio  Steel  Ob.  (UI.)  M 

Preference  of  creditor*. 

28.  Trnat  deedsln  favorof  certaincrtdltctt. 
executed  by  &  corporation  after  snstaiDiiiE 
heavy  lossesaDdsuapendingbuBlnesa  and  wbea 
It  cannot  meet  ita  accruing  liabilities,  wUI  Iw 


CoRPM— Comnu 


'.  EnonilU 


■St  tslde.      Tr'idttman   Pub.  Co, 
a»rWhtd  Co.  (Tenn.) 

29,  Ad  iDBolvent  eorporstloD  hu  no  anthor- 
Itj  to  prefer  credlton.  Adam  A  W.  Oo.  v. 
Degftte  (S.  D.)  497 

Bat  •«■  rases  following. 

80.  Dlrecton  and  offlcen  of  an  luolvent 
corporalioD  cid  dispcae  of  iu  proper^  in  good 
fftltb  to  paj  or  secure  corporate  debts,  even 
though  the  re^U  is  to  give  some  creditors  a 
preference  over  others.  Iliiiuit  Stetl  Oe.  V. 
O-DohmU  an.)  S6D 

81.  RelRtloDshtpofacreditor of ao insolvent 
cnrporstton  to  ooe  or  more  of  its  dfrectorv  or 
officers  will  not  prevent  tbe  giving  of  a  valid 
■ecnrit7  as  a  preference  to  such  creditor.      Id. 

33.  A  preference  given  by  an  Insolvent  cor- 
poration to  a  creditor,  having  no  indorsement 
or  guaranty  from  its  directors,  is  not  unlawfal 
though  she  <s  an  sunt  of  three  of  tbe  directors. 
SUiir  T.  lUirwii  Sttel  Oo.  (UL)  9S0 

S8.  Valid  securilies  may  be  given  to  its 
directors  by  a  corporation,  although  it  is  bi 
fact  insolvent,  where  It  la  a  going  cono 
doing  a  large  business,  and  tbe  securilies  _.  _ 
given  for  money  loaned  at  the  same  time  in 
good  faith  to  enable  the  company  to  carr^  i 


which    has    Dorrowed    money   when    sol' 

from  ofHcen  or  directors  wiU  not  affect  their 
rights  of  action  to  recover  such  loans  and 
enforce  their  secaritlea.  Id. 


86.  Judgment  t 


Mration, 


neived  after  Its  luBolveocy,  are  in      _     _ 

poBiiion  with  respect  to  tbe  right  of  the  cor- 
poration to  make  preferences  as  prior  Jtidg- 
meot  notes  for  which  the  renewals  were 
given.  Id. 

36.  A  preference  by  ao  insoivent  corpora- 
tion, of  creditors  whose  debts  have  been  guar- 
anteed bv  directors  of  the  corporation,  is  not 
Invalid  a'ithough  made  without  tbe  require 
ment  or  knowledge  of  the  creditors,  unless 
it  otherwiae  appenrs  that  it  was  made  for  tbe 
benefit  of  the  directors  or  guarantors,  and  not 
for  thst  of  the  creditora  themselves.  Blair  v. 
Biinait  BUel  Co.  {111.)  2m 

87.  The  fliizg  In  a  suit  to  dissolve  a  cor- 
poration end  close  np  its  business,  of  cross- 
DilLa  in  the  nature  of  creditors'  bills,  and  of 
piayera   to  set  aside  a  deed   of  trust  on   the 

firo'pcrty,  will  not  operate  to  give  the  cred- 
tore  praying  such  relief  preferecce  over  the 
other  creditors  of  tbe  corporation.  Id. 

SS.  A  party  loaning  money  to  an  embar- 
rassed corporation  sutaaeguently  adjudged  In- 
solvent, and  taking  security  therefor,  cannot 
in  equity  claim  a  lien  on  its  mortgaged  prop- 
erty or  Ihe  proceeds  thereof,  in  preference  to  a 
preeiistiDg  mortgage,  no  matter  for  what 
piirpoie  ilie  loan  was  made  or  how  the  money 
iosned  wss  applied,  providing  the  mortgage 
boniiholders  were  not  parties  to  the  transac- 
tion. FaTmerg  L.  &  T.  Co.  v.  Bankeri  A  If. 
TtUg.  Co.  (N.  T.)  408 

NoTE»  AND  Briefs. 
CorporationSi  validity  of  agreement  to  con- 
trol stock.  C58 
31  L,  it  A. 


Liability  of  dlraotors  tta  e_. 

ednesa;  preference  of  credlton. 
LlabUi^  for  acta  of  ageaL  TOa 

Dissolution  of.  7H 

Liability  for  Information  as  to  certUeste  of 

stock.  m 

Liability  for  fraudulent  transfa  or  iaaue  of 

stock.  779 

Conflicting  rights  as  to  name.     ,  1$i 

Preference  among  ciedltors  of.  966,  371 

Gift  of  stock  eav»a  iHortU.  480 

Foreigo  organizatloa  or  meetlDgs  outside  of 

state.  48G 


Power  of  officers  a*  to  negotiable  paper.  OSS 


1.  Acorooer  may  lawfuUyordera  poat  mor- 
tem ezanlnatton  without  tne  consent  of  the 
family  of  the  deceased,  where  death  baa  re- 
anlte']  from  an  injury  wblcb  seems  to  btv 
inciiiiitieot  alone  to  produce  death.  Tomiat. 
CoiitgeofP/iaileianiA8.(M.a.)  IHO 

3.  A  poet  mortem  eiamioatlon  made  hf  a 
.  medical  examiner  In  the  exercise  of  his  du^, 
when  required  by  a  coroner,  does  not  render 
him  liable  for  motitaiing  the  body  wlihout 
the  consent  of  tbe  family  of  tbe  deceased,  if 
tbe  work  was  dooe  with  ordinary  decency  and 
without  wantonly  disfiguring  the  body.       Id. 

COSTS. 

1.  A  limitation  of  the  amount  of  costs  to 
(SO  when  the  law  determines  their  amount, 
under  Wis.  ReT.  IdtaL  §  2918.  subs.  7.  f,  2931, 
is  erroueons.    Hayei  v.  Dovgla*  Ctmntg  (Wis.) 


COTENANCY. 

One  of  two  tenae 


I  in  common  of  a  qnan- 


Theeipense  of  placing  blocks  of  stone  from 
a  county  in  a  state  building  kI  tbe  Colamblan 
World's  Tsir  cannot  be  made  a  coooty  (ax. 
Eaya  V.  DougUit  Count:/  (Wis.)  SIS 

COUBTS.    Bee  also  Debt. 

1.  An  unconstituttonal  apportionmeDl  law 
may  be  declared  void  by  the  courts,  notwith- 
standing the  fact  that  such  statute  is  an  exercise 
of  poliucal  power.  Denny  v.  Btata,  Bailer 
(Ind.)  728 

3.  A  court  of  equity  will  not  nsRume  to  de- 
termine the  constitutionality  of  a  legislative 
act  unless  the  case  comes  within  aome  recog- 


D,s    ZK;lvCOOgIC 


OaxDnmaf  fiiur— ConoM. 


[MTd  (Or.) 

8.  No  prfudple  of  comi^  nqalrM  state 
coart*  (Orel  use  lotakecogDizance  ef  an  action 
iia  an  ODdenakiDg  to  secure  a  itay  of  proce«d- 
\Df6  oa  appeal  la  ao  admiralty  cam.  Braith- 
teaiU  V.  JorOan  (N.  D.)  3S8 

A.  A  BtipulatioD  for  value  In  apoffeMory  ao- 
tloo.  ilnlitie  atipulaliotis  for  rafue  io  otber 
cases,  CAD  be  eoloiced  ia  taj  comt  baTlug  ju- 
Tisdictlon  of  an  action  of  deM  for  the  amount 
due  on  tbe  slipulattoa. 

S.  Ad  action  on  an  andeTtaking  to  secure  a 
■tnj  of  proceedings  on  appeal  In  an  admlraltj 
caw  Is  not  an  iDtegrsI  parL  of  tbeorlgicalcaK, 
or  a  proceeding  <o  enforce  the  iudgmeiit 
therein,  or  within  the  exclusive  Jnrladlctton  of 
admltaltj,  hut  la  wlihln  the  Jtuisdlction  of  a 
state  coiirt..  Id, 

0.  The  appolDtment  of  a  recelreT  by  a  Fed- 
ctbI  court  after  a  Judement  in  a  state  court  es 
tatiliahtng  a  mechanic's  lien  agalnBi  spedflc 

SropeitTinddlreclingasale  of  It  to  Mtisfvlhe 
emand  wltl  not  defeat  the  right  of  the'  Hen 
claimants  to  hare  the  property  sold  on  execu- 
tion under  the  Judgment.  Sogert  A  B.  Harii- 
¥»r*  Co.  r.  Oleteland  BUff.  On.  (Ma)  BSS 

7.  Court* have  no  power  to  make  an  arrange- 
ment of  ihe  businesa  Intercoune  of  commoo 
curler*  uicb  •«  the;  think  ought  to  be  made, 
because  sucb  function  is  legislaliveratber  than 
judtctsL  Stale,  Board  of  Trantportation,  t. 
Bioua:  City,  O.AW.R.  Oo.  (Keb.)  47 

Cftusea    of  action    arising    in    other 


8.  A  court  wQI  not  oodertake  to  adjndlcati 
rights  wbifb  origlnaled  tn  an;  olber  t  ate  o. 
country  under  statuteB  maieiially  difFerect 
fromlbe  law  of  the  forum  in  relation  to  tbe 
same  aubJecL  Jfenean  Hat.  B.  Co.  r.  Jack- 
Km  (Tei.)  276 

9.  It  la  for  the  court  whose  Jurledictlon  is 
Invoked  to  determine  whether  or  not  tbe  law 
of  a  foreign  country  by  wblcb  the  rigbt  claimed 
muit  be  aeiermioM  is  sucb  that  itcan  ptopeilj 
and  iatelllgently  be  administered  by  that  court, 
with  due  regard  to  the  ligbta  of  the  paitle*. 

Id. 

10.  Jurlidlctlon  of  an  ■cUod  for  personal  In- 
juries sustained  In  any  otber  oount^  by  a  rail- 
road employee  will  not  he  entertained  by  a 
Texas  court,  where  the  foreign  law  which  gov- 
erni  tbe  case  permila  what  is  termed  "extraor- 
dinaiy  indemnity"  In  a  sum  which  the  judge 
might  deem  proper  conaldetlng  the  plalntlo^s 
•odai  position,  and  also  proTide*  for  subee- 
qnenl  jndgnieot*  for  additional  damages  efter- 
warda  arising  out  of  the  same  injury,**  wellai 
fora  tvduction  of  the  Judgment  In  case  of  an 
bieteucd  earning  capacity  of  the  Inluivd  per- 
aoo.  H. 
Roles  of  deel^on. 

11.  Coiirtt  will  not  >«*tnne  to  paas  upon  con- 
■tftutional  questions  unless  properly  before 
them,    matt,  Taykr,  t.  Lord  (Or.)  478 

Ifi.  The  consiltntlonalitT  of  a  Matute  giving 
women  the  rlglit  to  hold  offloa  will  not  be  paaMd 
81  L.  R.  A. 


qpon  in  a  collateral  proceeding.  BUmu  v 
Oarttr  (Or.)  Stt 

IS.  Tbe  mle  of  ffor*  dtdti*  doea  not  Had 
the  court  In  deciding  tbe  conatitntlonality  of  s 
statute,  where  no  property  right  or  eonltiet 
between  tbe  parties  is  fnvolnd.  Dmnf  v. 
BtaU,  Baat«r(Ind.)  •OH 

14.  The  coDstroctfon  of  orovliloM  of  the 
Federal  ConstltutioD  by  the  Supreme  Court  of 
tbe  Dnited  State*  must  be  followed  by  the  rtaie 
court*  In  all  matten  to  whicti  such  provialoM 
are  appllcatd&  BlaU.  Board  of  Ttm^  v. 
Biovm  Oitjt,  0  db  W.  B.  Co.  (Keb.)  41 

Nom  AHD  Bum. 

Courts;  of  state,  Juiisdlcttou  on  nndertik- 
Ing  tn  admiralty.  at 

Jurisdiction  of  cause  of  aeUoo  arising  h 
fordgn  state.  Sn 

EicluBiveoess  of  Jniisdiction  on  ^ipofnt 
ment  of  receiver.  IM 

CREDrrOBS*  BILL. 

1.  Creditors  whoee  executions  cunot  Ji 
levied  upon  theirdeblor's  property  becaiuetl 
is  fn  the  bands  of  a  receiver  are  not,  beouH 
of  failure  to  levy  executions,  precluded  fran 
attacking  Ihe  validity  of  a  deed  of  trust  wbldi 
has  been  given  by  tbedebtora*  tjdnglntrmd 
Of  their  rights.    Blair  v,  nUnoU  Btett  Vt.  (EL) 

8.  Jurisdiction  to  set  sslde  a  trust  deed  Ii  so- 
quired.  Bllhougb  complBinanls  in  the  oilf^ 
bill  In  wblcb  such  relief  was  eougbl  weie  not 
Judgment  creditors  of  tbe  grantor,  what  t 
croas  bill  to  foreclose  Ibe  de«d  i*  Hied  la  tlie 
suit,  making  numerous  parties detendanU  with 
a  requirement  to  answer,  which  they  do  \ij 
sttackicg  the  deed,  and  upon  iaaues  so  formea 
tbe  question  of  tbe  validity  of  thedeedl*  tnb- 
mitted  by  the  parties  for  decisioD.  U. 


A  fine  of  not  less  than  (200  nor  mora  than  , 
t1,(X)0,  end  Imprisonment  for  not  Imi  Umb 
ninety  days  nor  more  than  one  year,  for  viola- 
tion of  a  restraining  order  under  ibe  Booth 
Carolina  dispensary  act  of  1894.  §  2S.  aie  aol 
within  the  constitutional  proriaion  agaloil  ex- 
cessive fines  or  cruel  and  tmusual  piuushaMoti. 
Bx  ports  fselsr  (S.  C.)  IH 

Nom  AID  BBmft, 


CBOSS-BILXi.     BeeAnui.  AXPlun^ 
L 

CUBTOH. 

A  nsage  to  be  good  and  ooe  of  which  th* 
courle  wSl  take  Judicial  notice  must  bef^oenl 
and  of  such  long  stanoing  as  to  hsve  bceoiM 
a  part  of  the  law  luelf.  ffily  Bfatrit  SM 
B.  Co.  V.  Finl  Sal.  Anft.  Ba»k  (Aik.)      MS 


..CoeH^lc 


DAMAOBS. 

1.  Qenenl  compeDntorr  dama);^,  and  not 
Qtenly  DomtnB)  damoget,  ma;  be  recoTered  bv 
a  merchant  or  trader  for  the  dishonor  of  hfi 
check  -when  he  bad  fundi  to  meet  It,  SktkI- 
ta  T.  StaU  Bank  (Hinn.)  S6& 

2.  The  meaanre  of  damagea  for  ilartiBl  de- 
slractioD  of  ft  buiMing  ti  the  reasonable  coat  of 
mtnriDg  It  M  that  it  will  be  as  valuable  ai  it 
Tas  before,  conridering  Its  age  and  deprecia- 
itoD;  and  It  la  oot  the  coat  of  a  oew  building 

I   the  aame  aa   that  destrojed,      Andenon  t. 

XiOth-  (Tena.)  804 

9.  A  verdict  of  (IS.OOO  Is  not  eicesalve  for 

Injury  to  a  boy  who  was  run  over  by  a  car  and 

ooe'of  hia  lega  cruEbed  w  that  amputation  was 

Deceawry.    RotA  ▼.  Union  Depot  Oa.  (Wash.) 

856 

KoTBa  AKD  BaiKm. 

Damages;  offset  of  beneflta  lo  emineDt  do- 


DEBT. 

A  common-lawRCltonof  debt  will  not  be  de- 
nied on  the  ground  that  ihe  plaintiff  has  In  an- 
other tribunal  a  more  apeed;  and  simple  rent- 
ed; which  in  eaiially  efficacious.— especially 
where  this  would  deprive  bitn  of  the  right  to  & 
trial  by  Jury,  BraMtnaite  t.  Jordan  (N.  D.) 
288 

DEDICATION. 

The  express  refusal  of  a  city  to  accept  a  plat 
with  a  cerlalu  strip  dcsi^ated  thereon  as  a 
street,  and  ihe  Inclosure  sad  use  of  one  end  of 
the  strip  as  private  property,  ou  which  the 
owoera  are  compellea  to  pa;  asBessmeuta  for 
Improvements  od  another  street,  preclude  a 
Bnding  that  Ibis  pmrlion  was  a  public  road  or 
alreet     Ma/iltr  v.  Bnimder  (Wis.)  ttSS 

Notes  and  BaiBrfi. 

Dedication;  of  highway;  acceptance  of.  BBS 
DEFENSE.    See  CoHSTnoTioiiAL  Law,  11, 


DEFINITION.    See  Liobnbe,  i.    ■ 
DEPUTY.    Bee  Clxsk. 

DESCENT     AND     DISTRIBUTION. 

tjee  also  Cobtliitt  os  Laws,  1;  WhjU,  8. 

1.  The  common-law  rule  that  one  citizen 
cannot  inherit  from  another  where  kinship 
must  be  traced  through  a  nonresident  alivn  can- 
not b£  rejected  as  repugnant  or  Inapplicable  to 
our  insiitutloni  or  the  condlilan  of  ihintn  tn 
this  conotry,  under  a  statutory  adoption  of  ti.e 
general  prindplea  of  the  common  Uwsofar  as 
applicable.     Beatan  v.  (Ptnlllll.)  8S 

S.  A  statutory  provision  that  an  estate  shall 
descend  fn  equal  parta  to  next  of  Un  iloa  not 
Bl  L.a  A. 


make  the  dMcent  to  coUateral  kindred  Imm*- 
diate  so  as  to  avoid  the  effect  of  alieDsge  of  an- 
cesLon  through  whom  kinship  U  traced.      Id. 

8.  AssffMthatonewbobeiKHMsadoinlotled 
resident  of  a  foitign  conutn  baoomcs  an  aliaa 
within  the  operation  of  the  law  which  exclodsf 
aliens  from  inheritance.  Dt  WMt.  MiddMon 
|R  I.)  -  14f 

4  The  alienage  of  a  son,  which  would  {»« 
vent  his  Inheritance  at  the  time  of  the  death  ol 
the  testator,  who  made  an  executory  devise  to 
his  heirs  at  law  according  to  the  atatute  of  de 
scents,  willnoteiclodeadeecendantof  theaon 
from  this  olass,  where  a  statute  passed  befon 
the  lime  of  determining  Uie  beln  has  removed 
the  disability  of  alienage.  Id. 

S.  Nonresident  aliena  may  Inherit  from  an 
alien  resident  land  situated  in  a  state  whose 
statutes  prohibit  nonresident  aliens  from  ae- 
quiring  title  to  land  in  the  state,  except  that  the 
widow  and  heirs  of  aliens  who  have  acquired 
landsln  the  slate  may  hold  such  lands  b;  oevlae 
or  descent  for  a  period  of  tea  years,  ^sl^nv. 
Sii<at  (Iowa)  117 

Nom  AMD  Bbikfs 

Descent  and  distribution;  effect  of  state  Oon- 
BtltulioDS  and  statutes  upon  the  question  of  in- 
betltauce  by  or  from  an  alien: — (I.)  United 
Sutes  statutes;  (IL)  state  Constitutions  and 
statutes  and  their  construction;  (III.)  dedslans 
under  English  statutes.  .  86 

Effect  of  Btatutea  and  Constituttons  upon 
inheritance  through  sn  alien; — (L)  The  English 
doctrine;  (II.)  the  effect  of  stale  lenlslatloa.  146 

Alien's  right  to  inherit;— (I.)  The  common- 
law  doctrine;  ill.l  upon  what  the  right  depends; 
IIIL)  power  of  the  slates  to  regulate;  (IV.)  in 
lands  granted  for  military  eerviceB  and  colont 
zation;(V.)  Inheritance  of  patent  Unda;  (VL) 
effect  of  anoexBtion  of  terntorj  or  division  of 
an  empire;  (VIX.)  the  effect  of  naturalizaiion; 
(VIII,)f>ffect  of  marriage  with  an  alien  and  re- 
siding abroad.  117 

DISCOVERT. 

An  order  of  (Mart  tbat  a  veterinary  surgeon 
may  be  sent  on  the  premises  of  a  party  afrainst 
his  will  to  examine  a  horse  whose  condition  is 
in  dispute,  provided  the  owner  or  any  person 
he  ma;  select  shall  accompany  snch  surgeon. 
Is  In  excess  of  the  power  of  the  eonrt  Martin 
V.  BUMI  (Micb.)  180 

Notes  abd  Bbixvb. 

Dtscoreiy;  by  enby  on  premlies  for  ezam^ 

nation.  109 

Order  to  enlerpremiMa  for  eiamlnaUoD,  1C0 

DISEASE.    Bee  AmiuiJ,  4-«, 

DIVORCE.    Bee  Atpkai.  and  Ehuob,  i; 

JuiiaMBBT,  4;  HDSBUID  A3D  WlVB,  i,  8, 

NoTEB  ABS  BaiKn. 
DOWER.    See  Wiue,  4. 
DRUNKENNESS.    See  ClBUnt.  6.  It 


.,  Google 


fiLEcmoM  DiffTRioTe:  Elbcibioal  Vaaa  ±xd  ApFLUncaai 


EXXOnOH  DISTRIcra    3ee  kIm  Bb- 

TOPPBL,  8. 

1.  The  injustice  of  allowlDg  bnt  one  repre- 
Mutative  to  a  coaniy.  vhile  other  counties 
hevlng  a  ■IidUh'  populatJoa  are  gtven  a  voice 
In  tbeelectloDOf  tDorethBDODerepreeentati're, 
miut  be  avoided  wherever  poaiible.  Drntn]/  r. 
&alt,  Baihr  (lad.)  7S6 

2.  Double  dlstricla  tn  ifhlcb  two  or  more 
counties  are  gronped  and  given  a  voice  In  tba 
election  of  more  than  one  senator  or  represen- 
tative, when  neither  of  tbem  hai  a  voting  pop- 
ulation eqnal  to  the  ratio  for  one  senatw  or 
representative,  cannot  be  created  under  Ind. 
Const,  art.  4,  g  S,  Teqnirlog  apportlooment 
amonfr  coaDlles  aiicordliig  to  the  male  inhabit- 
ant! above  twontV'^me  jeara  of  age,  and  g  6, 
providing  tlint  wnere  more  than  one  countj 
shall  cousiiiLte  a  district  they  must  be  con- 
tlgoou*.  Id. 

8.  The  appnudmatloD  to  tbe  dual  constitu- 
tional lequirementa  of  couq^  representation 
and  propoitlODSle  popalar  rapresentaiinn,  In 
the  enactment  of  an  apportionment  law  by  the 
legislature,  is  not  reviewable  by  tbe  courts  ex- 
cept for  gioaa  abuse  of  discretion  and  provid- 
ing both  ob>c(a  contemplated  In  the  Coostitu- 
tion  are  kept  Id  view.  Id. 

4.  Tbe  obligation  of  observing  a  constitu- 
tional requirement  as  nearly  as  possible  In  an 
apportionment  act  becomes  of  tdnding  force  un- 
der the  CoDStltullon,  when  the  exact  requl.c- 
ment  canuot-be  observed.  iii. 

5.  The  requirement  that  legislative  appor- 
tionment shall  be  according  ti>  the  number  of 
InbabttaoO,  tn  lod.  Const,  art.  4.  g  3,  Is  no  less 
binding  than  the  provleion  that  counties  united 
In  a  district  must  be  contiguous,  or  that  no 
county  for  aenalorial  apportionment  shall  be 
divided.  Id. 

6.  A.  valid  apportionment  law  can  be  passed 
only  once  for  each  enumeration  period,  under 
Ind.  Const.  arL  4,  g  4,  providing  for  an  enu- 
meration every  six  years,  and  §  Q,  requiring  au 
apportionment  at  the  session  next  following  1  tie 

7.  An  UD constitutional  apportionment  law, 
even  if  It  fans  been  declared  const  ilutlonal  by 
one  of  ibe  lower  state  courts,  will  not  preclude 
tbe  enactment  by  the  l^islalun  of  a  valid  ap- 
portionment law.  Jd. 

HoTBH  AUD  Briefs. 


ELECTRICAL    USES  AHD    APPLI> 

ANCES.    See  also  Etidsncb,  5,  U,  12, 

81-^24;  HiQHWATS,  1;  Tsiii,,  14-18. 

L  An  electrlc-ltgbt  company  may  be  guilty 

of   actionable  neglltrence    in  falling    to    take 

proper  slepa  to  receive  Information  concerning 

the  CDuditloa  of  its  wires,  as  well  as  in  not  re- 

pairlDB  them  within  a  reasonable  time  after 

receiving    notice    of    their    bad   condition, 

MitehtUf.  Ciarlattm  Light  tft  P.  Oo.  (8.  C.)  577 

2.  Tbe  care  exeictsed  to  prevent  the  escape 

of  a  dangeroDB  current  of  electricity  from  wires 

suspended  over  streets  In  populous  cities  or 

towns  must  be  commensurate  with  tbe  great 

SI  L.  R.  A. 


mtOHe  8tr«st  B.  a.  t.  Obiurji  (Ark.) 

8.  The  escape  of  electridty  from  wires  sns- 
pended  over  streets,  tbtongh  anv  otber  wires 
that  may  come  in  contact  with  them,  most  be 
prevented  so  far  as  it  can  be  done  by  Ibe  ex- 
ercise of  reasonable  care  and  dlligeDc&        Ji. 

4.  A  grant  of  the  privilege  to  encambo'  the 
public  highway  with  poles  and  electric  wires 
which,  though  Insulated,  carry  a  deadly  cnr- 
renl,  imposes  upoothoee  having  such  piirilege 
the  dutf  of  so  managing  affairs  aa  not  to  m- 
jute  persons  lawfully  on  the  streets,  and  of 
making  tbeatreetsnhetantially  as  safe  for  then 
as  It  was  before.  Walem  U.  Ttteg.  Oa.  v 
Stale,  Nelmn  (Hd.)  GK 

0.  Reasonable  care  and  canUon  In  the  use  cS 
an  elet^c  current  by  a  atreet-raltway  oompaoy 
is  required  for  the  safety  of  tbe  employees  M 
an  electric-light  compatty  wbicb  ta  CDOsged  bj 
the  railway  company  to  move  electric  lamfa 
during  tbe  operation  of  the  railway.  Saber  v. 
La  Croat  OUg  R.   Oo.  (Wis.)  S8t 

5.  The  colling  of  a  trolley  wire  over  a  q>aD 
wire  pending  contlnnaLlon  of  the  line,  thereby 
charing  the  span  wire  with  electrlcitv,  ii  not 
negligence  which  wilt  render  the  street  rail  way 
company  liable  to  an  experienced  woikman 
familiar  with  Euch  wires  and  their  foatilaliaD, 


trie  lamps,  where  the  span  wire  tutd  ctrcoit 
breaks  lo  prevent  Its  charging  the  Iron  posts 
which  sustained  it,  and  Injury  from  It  could  be 
sustained  only  bv  one  who  completed  the  dr- 
cuit  between  it  and  tbe  iron  posts  by  MnKbing 
them  both  at  tbe  same  time.  l£ 

7.  A  telephone  companv  and  an  electric 
railway  company  are  jointly  liable  for  negH- 

rmce  when  both  maintain  Ibelr  wires  wilk 
Dowledge  of  tbe  danger  caused  by  tbe  want 
of  guard  wires  between  the  trolley  wire  and  s 
telephone  wire  Insecurely  suspended  over  it. 
and  especially  when  they  permit  a  broken  tele- 
phone wire  to  remain  suspended  acros  tbe 
trolley  wire.  UtKay  r.  jbutAern  BtU  TelqA. 
a  Tdeg.  Oo.  (Ala.)  581 

B.  A  telephone  company  is  not  ezcased  for 
negligeoce  in  tbe  maintenance  of  a  wire  inse- 
curely fastened  above  a  dangerous  trolley  wire, 
because  the  railroad  company  was  chargeable 
with  tbe  duly  of  malotalnlDg  guaid  wires  be- 
tween tbe  electric  wires,  and  faOed  to  do  so. 
H 

Q.  An  electric-railway  company  maintaining 
a  trolley  wire  charged  with  a  dangerous  cn^ 
rent  without  guard  wires  beiweeo  it  and  an  In- 
secure telephone  wire  over  It,  and  negligently 
I'ermltttng  the  telephone  wire  to  remain  sus- 
pended over  the  trolley  wire  after  It  has  fslla 
upon  11,  cannot  escape  liability  by  ahowiog 
how  other  trolley  wins  are  erected  and  main- 
tained by  pradent  and  weU-managed  eledrit 
railway  companies.  M. 

NoiXBAND  BBiKn. 


i,Coe>^lc 


Xlxotsio  LiflHTS— BnoPFU. 


wlrca:  (a)  liaWlity  of  owner;  (S)  piesumptloD 
of  negligence  aa  to  brokeo  or  fiUen  wires;  (e) 
llablHn  of  partjbreakdDgUieii];  (lO  negligent 
<l«lftr  Id  TemoTlnr  or  remtrlng  Uwid:  («)  mn 
iilGi[Ml  liabllitv;  (V.)  hilure  to  gumrd  wiiea 
from  falling  wires  of  otber  owaen;  (YI.)  con- 
cmreDi  liability:  (VU.)  wires  charged b;  light- 
ning: CVIU.)  contribotojy  negligence.  566 
Police  regntattoB  of  electric  companleii — 
<L)  In  general;  (11.)  as  to  the  occupation  of 
iiisbwajt  or  waters;  (III.)  as  to  guard  wires: 
<!¥.}  ■«  to  Ibe  openiLtoD  of  electric  lines;  (V.) 
limitation  of  the  police  power:  (a)  Umltalions 
in  Blale  ConalilutionB:  (1)  impairment  ot  obli- 
gation of  contracig;  (3)  deprivation  of  ptopertj 
witbout  due  process  of  law;  (8)  class  legisla- 
tion: lb)  limitations  In  Federal  Oonatllutlun: 
<1)  statutes  requiring  electric  wires  to  be  put 
undergronnd;  (2)  statutes  imposing  penalties 
upon  telegraph  companies  for  not  tranamilling 
aod  dellveriug  message  properly;  (8)  Btstules 
Tegnlating  telephone  prices  and  requiring  serr- 
Ice  on  equal  terms  to  sll;  (4}  statutes  Imposing 
license  fees  oa  telegraph  companies.      '       7W 

EI.ECTRIC  LiaHTS.    Bee  Electricai. 

USSS  AND   APPLUKCBS,    1;    HUNICITAI. 

CoBFOBATiona,  7-11. 
ELECTRIC    RAILWAYS.     See    C*i<- 


BHBEZZLEHEHT.    See  B&xkb,  B. 
EMINENT  DOUAIN. 

1.  The  connection  of  mines  and  ore  bnuses 
with  a  market  is  a  public  use  in  Montana, 
which  will  HUthorize  a  railroad  company  to  ac- 
quire B  rt|;bl  of  waf  for  that  purpose  t^  right 
of  eminent  domain.  Biille.  A.  db  P.  B.  Co.  v. 
Montana  IT.  R.  Co.  (Mont.)  298 

2.  The  magnitude  of  the  interests  InvolTed 
ma;  property  become  a  determining  factor  In 
susiaining  the  right  of  a  railroad  in  Moatana 
to  construct  branches  to  mines  and  mining 
works  aa  public  uses,  by  virtue  of  the  law  of 
eminent  domain.  Id, 

S.  The  exerclBe  ol  the  right  of  eminent  do- 
main to  acquire  laud  for  a  ruilroad  is  not  pre- 
cluded by  the  facts  that  llie  toad  is  owned  by 
a  private  corporation  and  is  built  for  the  bene- 
1t  of  prltale  mines  and  ore  houses,  where  the 


4.  The  use  for  which  property  already  held 
for  public  use  may  be  condemned  nred  not  be 
adiilereot  one,  under  astatute  permitting  such 
condemnation  fora  more  necessary  public  use. 


jr  not  actually  necessary  for  the  enjoyment  cf 
its  franchise,  is.  with  respect  to  the  power  of 
eminent  domain,  upon  the  same  footing  as  the 
land  of  an  Indifldual  dtlzen,  If  there  is  a 
neci^ity  that  it  should  be  taken  for  snolber 
use.  I± 


able  one  railroad  to  condemn  a  portion  of  an- 
other's right  of  way  for  Its  tracks,  under  a 
statuta  forbidding  such  appropriation  aoiess 
the  use  to  wblcb  it  ti  to  be  applied  is  a  "mora 
necessary  public  use."  Id. 

7.  A  case  of  necessl^  is  presented,  within 
Hont.  Code  CIt.  Proc.  {( 601,  permitting  one 
railroad  company  to  condemn  a  portion  of  the 
right  of  way  ot  another,  when  the  latter, 
traversing  a  mountain  aide  in  a  mining  section, 
has  witbln  Its  right  of  way  track*  unused  and 
In  all  reasonable  probability  not  necessary  for 
future  use,  and  another  road  seeking  the  same 
objective  point  is  obliged  to  take  a  part  of  sudl 
right  of  way  to  avoid  circuity,  a  different 
grade,  much  greater  cost,  and  serious  damage 
to  mining  properiies,  and  would  be  obliged  In 
any  event  to  parallel  tbe  advereary  road  a  part 
of  the  way.  Id, 

8.  Arailroad  to beconstmcted  along  theside 
ot  a  mountain  may  be  permitted  to  condemn 
for  its  right  of  way  a  portion  of  tbe  right  of 
way  of  a  former  road,  where  suck  portion  Is 
occupied  b^  uneicavated  rock  and  dirt,  and 
there  is  no  immediate  prospect  of  the  other  road 
needing  it.  and  its  tracks  are  to  be  placed  far 
enough  away  from  the  other's  so  as  not  to  In- 
terfere with  its  operatioDt;  while  that  kicatloo 
is  by  far  the  most  practicable  that  can  be 
found,  any  other  route  would  im[dngeas  much 
upon  the  other  road  as  this  does,  would  affect 
many  mining  operations,  would  be  enormously 
ezpeDsive.  less  convenient,  and  the  one  chosen 
manlteatly  best  serves  tbe  Interests  of  the  pub- 


lic. 


Id. 


9,  A  Btreet  may  be  opened  acrosi  depot 
grounds  of  a  railroad  com^ny,  under  general 
authority  cotiterred.oo  cities  and  towns  for 
ipeuing  streets  and  condemning  lands  for  such 


the  company  will  be  inconsiderable  as  com- 
pared with  t'be  benefit  to  tbe  public.  OMeago, 
M.  A  B.  P.  S.  Co.  t.  Starkafalher  (Iowa)  18S 
10.  Tbe  question  of  damages  to  be  awarded 
upon  tbe  crnssing  of  one  railroad  by  another 
may  be  referred  to  commisslonera,  under  a 
statute  providing  that  courts  may  regulate  and 
determine  the  place  and  manner  of  making 
crossings.  Biitlt.  A.  it  P.  B.  Go.  V.  Montana 
O.  S.  Co.  (Monl.)  298 

MoTBS  AND  BRtan. 


E^niTT.    See  also  Coukts,  9. 

Equity  cannot  be  successfully  invoked  to  to-. 
fllct  Injur;  or  damage  to  the  defendant,  witb- 
out securing  any  substantia)  right  or  benefit  to 
the  plaintiff.  Mahler  v.  Brumder  (Wis.)  69S 
NoTsa  AKD  BiitErs. 

Equity;  remedy  In,  twrred  by  usury.  7W 
ESTOPPEL.     Bee  also  &OTto]f  OR  Suit,  4. 

1.  After  an  insurance  organization  has  been 
allowed  to  proceed  In  its  business,  with  full 
knowledge  and  acquiescence  of  the  insuranoa 
authorities  of  the  state,  for  a  aeries  of -yean, 
during  which  many  of  its  membeia  have  by 


ogle 


Mga  »ai  dlnbllltf  become  analde  to  procure 
any  otber  Insurance,  arlnlorfranlSBtiou  which 
bse  all  Ibe  time  had  knowledge  of  tbeCacUaad 


L  0.  U.   W.  Y.  Oraitam  (lowft)  188 

2.  Affldavita  slating  that  at  tbe  time  of  mar- 
riaxe  Ibe  affiant  nas  tbe  wife  of  auotber  man 
do  not  estop  ber  from  subBequenllr  denjlDfc 
that  fact  and  esplainlnfi;  tbat  tbe  affldarita  were 
made  upon  ihe  alrengtb  of  a  rumor,  Btrnter 
y.  tiurtltr  (CaL)  411 

8.  Tbe  people  of  tbe  state  cannot  be  estopped 
from  asking  foi  a  detetminaUon  of  Itae  Talidlty 
of  an  apportionment  law,  bj  failinK  to  bring 
tbe  matter  to  a  decision  anti]  after  a  legislature 
baa  been  cbosen  in  pursuance  of  the  act. 
Dtnt^  T.  Statii,  Batttr  (Ind.)  736 

Estoppel;  bj  decree  of  diroroe.  41S 


Jndiclal  uatles. 

1.  Courts  will  not  take  Jndtdal  knowledge 
of  tbelawsof  another  stale  under  which  a  cor- 
poratioQ  Is  claimad  to  have  been  created,  but 
nroof  of  sucb  laws  must  b«  made.  Duke  t. 
"Tayfor  (Fla.)  484 

5.  Judicial  notice  will  be  taken  of  a  census 
or  otber  ecumerallon  made  ncder  tbe  antboritf 
of  the  state  or  of  tbe  United  Blatei,  and  also  of 
tbe  location,  boundaries,  and  JuKtaposltlDU  of 
the  several  counties  of  tbe  atal«.  Dmnj/  v. 
Stan.  Bailer  (Ind.)  ise 

8.  Tbe  court  can  take  notice  of  ita  own 
lecorda  In  another  case,  ettber  on  suggestion 
of  counsel  or  upon  its  own  motion.  Jit 

4.  It  is  matter  of  common  knowledge  that 
propeK;  Ijing  in  tbe  Ticlniiy  of  a  street  Im 
proTcment  often  derives  important  benefits 
Iberefrom,  nllbougb  not  fronting  upon  or 
dlrecily  contiguous  thereto.  Baj/t$  t.  IhvglaM 
OauTtts  (.V/iB.)  aiS 

fi.  It  1b  a  matter  of  common  knowledge  that 
electrlcitj  Is  used  for  the  purpoie  of  transmit- 
tbig  sound  by  telephone  and  mesasges  b;  tele- 
grapb,  and  also  for  generating  ligot  and  pro- 
Sndng  power.  Sate,  Lade^  Oatlight  Oo.  v. 
JfurpAjf  (Mo.)  198 

6.  Jurora  cannot  act  npon  their  personal 
knowledge  of  the  mental  condition  of  one 
accused  o(  perjurv.  In  arriving  at  a  verdict 
BtaU  V.  Gaymm  (S.  C.)  489 
Premunptlonn  mud  bnrdan  of  prooC 

7.  A  ataiute  presctlblng  the  cfrcumstance* 
tbat  shall  constitute  prima  fade  evidence  of  a 
&ct  In  lasoe  on  trial  in  the  courts  of  the  state 
!■  within  the  aathori?  of  the  legitlature,  and 
mar  be  made  applicable  to  a  canae  of  action 
which  arose  outside  of  the  state.  AmniyfvanM 
Oo.  V.  JToUinit  (Ohio)  081 

8.  Injur;  to  %  passenger  on  a  train  is  prima 
fade  evidence  of  tbe  carrler'a  negligence. 
Baltimart  A  P.  B.  Oo,  v.  Suann  (Hd.)       818 

9.  Tbe  role  that  defeds  in  railroad  appa- 
ratus shall  be  prima  facte  evidence  of  negli- 
gence on  tbe  pan  of  the  corporailr'  ''  ~ 


1890,  remilatlng  railroads  fat  tbe  statCL  afnUa 
to  all  rtulroad  companies  any  part  of  wInm 
line  of  railway  extends  Into  tne  state,  wbetba 
tbe  Injury  complained  of  was  received  withia 
or  wltbout  the  state.  AiiMvteanto  Oo.  v.  Jfe- 
Oinn  (Ohio)  m 

10.  The  burden  of  xbowing  tbat  [daintifl't 
fence  was  defective  wben  en  ered  b^  defend- 
ant's cattle  cannot  be  cast  upon  the  aefendsul 
in  an  action  of  trespass.  Glartndoi^  Z«>d,  /. 
<t  A.  Co.  V.  MeOleOand  (Tei.)  M 

11.  An  Injur;  from  contact  witb  a  brokea 
telephone  wire  banging  over  and  In  contact 
with  tbe  feed  vrire  of  an  dectrfc  nilwij 
afforda  a  prima  fade  presumption  of  ae^hgaia 
on  tbe  put  of  tbe  owners  of  tbe  wires.  Wat 
em  n.  Telet.  Oo.  v,  atate.  Nelmt  (Hd.)       073 

13.  That  an  electric  wire  bad  become  dis- 
connected or  detached  from  lis  fastening,  and 
hung  down  in  a  pobllc  alley  so  as  to  endanger 
publie  travel,  la  of  itself  prima  fade  evidenced 
negligence  upon  Uie  part  of  the  compeuy  mais- 
tainlng  it.  Dmvtr  Oonstl.  JSm.  Ob.  v.  &W 
Km  (Colo.)  SH 

18.  The  presumption  in  favor  of  the  kzalit; 
of  a  marriage  regularly  solemnized  will  pre- 
vail over  the  presumption  of  the  coDtiniiauee 
of  the  llleot  K  former  boaband  who  has  been 
absent  and  unheard  of  for  less  Uun  seTca 
years.    Svnter  ▼,  Hunter  (Cal.)  411 

14.  Tbat  a  note  is  executed  by  persons  u 
president  and  secretary  of  a  company  which  i> 
the  purported  maker  does  not  create  a  pce- 


Besti  doaament»r7'. 

15.  Thecommlssionof  tbe  governor  of  Flor- 
ida Is  tbe  best  evidence  In  mandamus  proceed- 
inga,  of  the  person  entitled  10  the  ofBce,  until 
it  Is  annulled  by  a  Judicial  determination  b 
proceedlugs  in  tbe  nature  of  quo  warranta 
State,  Lamar,  v.  Jokamm  (Fla.)  357 

16.  Dpon  tbe  trial  of  one  charged  as  bdog 
accessory  to  a  crime,  tbe  record  of  tbe  conric- 
iton  of  the  alleged  prindpal  is  admissible  m 
prima  fade  evidence  that  the  latter  committed 
the  crime  as  charged.     State  v.  QUim  (MonL) 

m 

17.  A  copy  of  proofs  of  loss  mailed  to  an 
insursnce  company,  and  a  postal  card  acknowl- 
edging their  receipt,  are  admissible  In  evidence 
to  sbow  that  the  proofs  were  seaaooaUj 
furnished,  although  the  proofs  will  not  be 
competent  evidence  of  the  facts  tberdn  con- 
tained.   Dot^no  V.  LawsaMrt  Itu.  Oo.  (Wis) 

lit 

Releranor  Mnd  vralglit. 

18.  Testimony  of  a  funeral  director  tbat  be 
never  received  a  body  after  poat  mortem  eiain- 
inatlon  that  was  In  condition  for  the  family  le 
see,  wllbont  bdng  prppared.  Is  adminible  la 
an  action  for  unlawfully  cutting  and  mntHai- 
Ing  a  body  by  post  aorem  examination. 
loung  V.  (Ml^  «f  Pl^oieiaiu  A  &  (Hd.)  510 

IB.  Kvldence  that  defendant,  charged  with 
murder,  bad  filed  a  motion  for  conlinusnce  for 
the  absence  of  an  alleged  material  witness,  and 
tbat  his  attorneys,  when  noiifletl  tbat  they 
might  take  Ibe  testimony  of  sacb  witoesatobs 
used  on  an  •ppUcaUoa  »»  tell,  look  no  Hsps 


Disr.zBabyCoOgle. 


Sauiutiox — FBAim 


to  procure  It,— b  fDadmlMlble.    Rogtrt  t.  8taU 
(Ark.)  US 

20.  Te9tim(iii7  that  a  penon  coctrolled  and 
directed  tbe  voting  of  slock  slandlug  In  tbe 
usEae  of  BDotber  Is  admissible  !□  support  of  a 
claim  by  (be  former  tbst  it  waa  glveo  to  blm. 
Leifon  V.  Datii  (Hoot.)  *3» 

21.  Evidence  that  notice  waa  iriven  to  an 
rlectiic  company  prior  to  an  accident  from  a 
fallen  wire,  tbst  the  wire  waa  down,  Is  admis- 
sible npoD  tbe  isSDe  of  ncutligence  in  omitting 
to  exercise  due  cere  In  bnilding  tbe  Itoe  and  in 
failing  lo  inalotaln  it  la  good  repair.  D«nwr 
Contoi.  Elee.  Co.  v.  Simpton  (Colo.)  SOa 

23.  Direct  proof  Ibat  defendaota,  charged 
'With  negligence  In  respect  to  electric  wires, 
were  tbe  parties  w bo  malnlaloed  them,  is  not 
Decenary  when  tbe  defendants,  although  plead' 
ing  tbe  general  issue,  impliedly  admit  that 
fact  by  Uie  conduct  of  the  trial,  tncludiiig 
cross-examination  of  wltneiBefl,  and  fall  to  sng- 
ge«t  that  the  wires  were  maintained  br  any 
other  partiet.  MeKat/  v.  SouOtm  &U  r^pS. 
tf  TtUg.  Of-  (Ala.)  SS9 

28.  That  a  broken  telephone  wire  from 
wblch  a  person  recelred  a  deadly  charge  of 
elcc'rlclty  ohtalaed  the  electric  charge  from  lu 
contact  with  Ibe  feed  wire  of  an  electric  rail' 
way  may  be  Inferred  1^  tbe  jnry  without  vio- 
lence, on  evidence  that  It  b«d  Men  hanging 
over  tbe  feed  wire  for  two  weeki  and  nil>Ung 
against  It  wtien  swayed  by  the  wind,  althoafn 
t  he  Insulation  of  Ibe  feed  wire  la  not  proved  to 
be  Imperfect,  where  there  li  ootblitg  to  abow 
an;  other  source  of  the  electric  charge.  W«^ 
era  U.  Teleg.  Co.  t.  State,  Nttim  <Hd.)      S73 

24.  Evidence  that  electricity  waa  commnnl- 
cTHted  from  a  trolley  wire  to  a  telephone  wire 
muy  be  auffldent  without  any  positive  testi- 
mony as  to  their  contact,  when  it  Is  shown 
that  the  telephone  wire  hung  over  tbe  other 
and  became  oroken  so  that  one  end  reeled  on 
the  ground,  where  there  Is  no  other  reasonable 
ItieoTj  lo  explain  bow  tbe  telephone  wire  be- 
rime charged  with  electricity.  OUu  Bltetrie 
atrtet  K  Oa.  v.  Oontiy  (Ark.)  570 

36,  To  produce  moral  certainty  the  evt 
dence  must  be  such  that  the  Juror  would  ven- 
ture to  set  upon  tbe  conviction  produced  by  it, 
in  matien  of  the  hlgbett  concern  and  Impor- 
tance to  hii  own  interests.  State  r,  Qleim 
(Hont.)  2G4 

NoTBB  Aim  Bbiefs. 
See  also  WnrnsBRB. 

Evidence;  the  right  of  Jurors  to  act  on  their 
own  knowledge  of  the  fscts  in  or  relevant  to 
the  iuue:— (I.)  The  general  rule;  (IL)  modi- 
fication thereof:  (a)  in  general;  IP)  aa  to  In- 
toxicating Ilqaors;  (e)BS  towttnessei.         489 

Of  conviction  of  principal  defendant  on  trial 
of  accessory.  395 

Burden  of  proof  as  to.  SSS 

Borden  of  proof  as  lo  matrlage.  412 


.Ml  wagesdne  aclerk  tm  servlcea  rendered 
(i  lore  aa  well  aaduriog  tbe  laatnineM  of  a  de- 


ceased employer  fall  within  the  second  class 
of  claims  against  his  estate,  and  are  Included 
In  the  tenn  "wages  of  servanta,"  as  used  In 
^80  of  tbe  "Kansas  Act  Respecting  Eiecutora 
and  Admin  is)  ratora  and  the  Beiilement  of  tbe 
Estaiet  of  Deceased  Persons."  Caweod  t. 
Wcifieji  (Kaa.)  (ES8 

Notes  and  BBrni. 

Executor*  and  administrators;  dasslflcatlon 

of  dalmj  forwagea.  SB6 

EXPLOSION.    Seeaboau. 
NomuraBBOTd 
Of  ga«,  Hablllty  for.  ISO 

EXPRESS  COKPAHT.  Bee  CAXsmso, 

la 

NoTse  Ain>  BaiEn. 
Liability  for  abase  of  customer  \tf  agent. 


FOfll.    See  Ckdokai.  Lait. 


FOLDIHO  BED.    See  Cask. 


FORQERT. 

Signing:  another's  name  at  hli  agent,  and 

sddlng  one's  own  Inlitali  lo  show  agency.  In 
the  presence  of  the  person  who  pays  over 
mone;  on  tbe  faith  of  such  signature.  Is  not 
forgery,  although  the  claim  of  aulborilv  Is 
'"  '  BouM  othev  crime. 
881 

HOTUAND  BBIKH. 


FRAUD. 

1.  It  is  not  fraud  for  one  creditor  to  try  ta 
keep  another  ffnorant  of  a  trade  he  ta  seeking 
to  make  with  the  debtor  for  no  other  purpose 
than  hia  own  protection,    fitev.  WooA  (Ark.) 


FrandiUabtll^forfalsetepreMntatlona.  nO 

As  ground  of  injunction  agnlnet  Jadgment 

when  it  wa*  a  defeoM  to  IheutiglDsl  aeiion. 


Disr.zBabyCoOgle 


Ou— HioHw&n. 


Participation  by  creditor  Id  frandalcDt  in- 
tent  Of  debtor  wbtch  wlU  daks  a  transfer  to 
paj  oraecurebisdebl  inTilid  u  to  other  credlt- 
ort: — (Lj  Neceaeitf  ot  MrtidpailoDi  general 
doctrine:  (IL)  who  are  bona  fide  purcbaaets 
wlibfo  ibeitstute;  (III.)  what  conatitatM  par- 
tldpatloD:  la)  Kenerally;  (b)  secatlng  a  piefer- 
encei  (e)  knowledge  of  fraad.  fuaolTency,  etc.; 
(if]  asramptlOD  of  other  debta  aa  part  of  pur- 
chaae  price;  («)  amount  of  property  taken;  (f) 
allowance  of  fair  price;  (ff)  security  greater  In 
Talue  than  debt;  {A)  iecurlty  for  OTeniated 
debt;  (i)  security  for  preaeat  and  future  ad- 
vancea;  (t)  inclusion  of  dmulated  debts;  {k) 


reeervatiOD  of  benefits;  (1)  taking  coDTev! 
fraudulent  on  ita  face;  (tn)  retcDtlon  of  ' 
m;  (n)  failure  to  record;  (o)  other  circuni- 


atancee  and  conditions  tendlngtoshow  partid- 
pattOD;  (IV.)  partidpatfon  by  agent;  (V.)  par- 
ddpatloD  as  between  trusteea  and  benefldaries; 
(VI.)  partldpatlon  by   one  ot  leveral  benefl- 


of  relationship  or  intimacy  of  the  partlea;  (IX.) 
conveyancea  taken  from  a  fraudulent  grantee; 
(X.)  presumption  and  burden  of  proof;  {XI.) 


OA8.    Bee  alao  Live  Tekahts;  Horaa. 


of  gas  which  baa  escaped  from  its  pipes  under 
a  aldewalk  Into  a  cellar,  In  tbe  abaence  of  con- 
tributory negligence,  where  the  fact  that  tbe 
gas  was  escaping  was  called  to  the  attentionof 
two  of  Its  employees  who,  wlthonl  making  any 
InvestlgBlion.  assumed  that  it  was  dne  to  a  de- 
lectlve  meter  and  merely  furnished  a  new 
metor.     OoruaUdateii  Oat  do.  f.  Orodcer  (MA.) 

KoTEa  AMoBBiBFa. 
Boa  alao  Hnraa. 
Gat;  negligence  Id  reapect  to. 

OIFT.    See  also  CsAKiriBe,  2,  & 

1.  A  gltt  eavta  mattU  it  not  limited  to  the 
event  of  tbe  donor's  failure  to  return  from  a 
trip  on  which  be  is  about  to  start,  by  his  state- 
ment that  be  wants  the  donee  to  hare  it  if  he 
does  not  come  back  or  If  snytblng  happens, 
where  this  remark  is  made  after  an  actual  de- 
livery without  qualification  of  the  gift,  and  in 
response  to  encouraglDE  words  respecllng  his 
pioapeeia  of  life.     Ltyion  v.  Davit  (Mont) 

9.  A  gift  of  shares  of  stock  In  a  national 
bank  may  be  made  causa  morlit  t>y  actual  d» 
liferr  as  a  gift,  without  Indorsement  on  the 
oerlincates  or  any  ssslgnment  in  writing  or 
transfer  on  the  books  of  tbe  company, — at  least 
where  there  is  no  assignment  or  power  of  at- 
torney OD  the  back  of  Ihe  certiflcales,  and  the 
by  laws  require  no  blank  for  such  purpose,  or 
nothing  except  a  transfer  on  tbe  books  of  the 
bank.  Id. 

3.  Certiflcales  of  stock  in  a  tmnk  are  su(B- 
clently  delivered  to  sualain  a  gift  caiua  moriii 
whenhanded  tothedonee  by  tbe  donor,with 
wotda  indicating  a  gift  in  case  of  tbe  donor's 
death,  spoken  on  the  eve  of  the  latler's  depari- 
81  L.  R.  A. 


nre  on  a  trip  which  was  bat  ■  ^cnMimte  ficM 
for  life, nr  to  probng  the  life  whicA  beMt 
that  he  most  soon  loae.  Id 

4  A.  gift  of  abaree  of  stock  Mvas  ourriu  k 
not  defeated  by  Ibe  aubaequent  uae,  witlMMi 
tbe  donor's  knowledge  or  oouaent,  of  a  pn>^ 
executed  br  him  before  the  gift  waa  made, 
when  it  Is  filled  out  by  the  donee  and  tbe  Till- 
ing upon  it  is  done  under  his  directioo^  A 
NoTRs  ABDBuKFa. 

Gift;  aauta  moiHt,  of  bank  ttot^.  W 

GOVERNOR. 

■Nona  ASD  BBum 
Injunction  against. 


m 


OUARANTT. 

A  guarantr  of  the  payment  of  intercat  osi  i 
note  runs  only  until  the  maturltr  of  the  nole. 
Heeior  1.  MeUartAy  (Axk.)  121 

HOTBS  AKD  BKIXFa. 

Guaranty;  of  Interest,  conatroctJon  oL    Ul 

OnABDIAN  AITD  WARD. 

No  notice  to  an  infant  under  fourteen  yean 
of  age  ii  neceaaaty  in  a  proceeding  for  tlte  a;> 
pointmentof  a  guardian  of  thepeiaoD  of  sock 
cbild.  Boani  tff  OAOdrtn'i  Gtiardiani  v. 
ahutttr  (lad.)  "m 

HABEAS  CORPUS. 

1.  Release  from  imprisonment  for  contempt 
of  court  cannot  be  obtained  by  habeas  corpos, 
unless  the   proceedings  in  which   tbe  penoD 

s.ir 

l.C.) 

3.  A  prisoner  committed  I^  a  justice  of  the 
peace  for  trial  by  Ihe  coooiy  court  on  the 
charge  of  a  misdemeanor  which  is  exclusively 
within  tbe  jurisdiction  of  the  jusilcels  entitled 
to  release  oy  habeas  corpim  Sx  partt  Latf 
(Va.)  8tt 


I.  The  right  to  Uy  electrlc-llght  wires  in  tbe 
streets  of  a  dly  by  virtue  of  a  franchise  to  lay 
pipes,  fixtures,  or  other  things  for  the  porpoia 
of  lighting  the  dty,  is  subject  to  the  muDlapal 
control  of  tbe  streets  and  tbe  general  police 
power  to  regulate  and  restrict  the  niBJinet  b 


when  tbe  frsncbise  was  elven  before  theu 
electrldiy  for  such  purposes  was  known. 
StaU.  UcUde  eaitight  Oa.  v.  Jftirpfty  (Ma> 
7W 
3.  Road  commiasioneTS,  who  under  the 
Mansacbuaettn  statute  have  in  respect  to  roads 
the  powem  formerly  possessed  by  selectmen 
and  Burvevors  of  highways,  are,  while  actiog 
nithm  ttie  soope  of  their  powers  and  duties 
public  officers,  and  not  aervanta  of  Um  town 


.,  Google 


Boas— iiiKHuunaB. 


for  wboM  acts  ifae  town  fc  HaU&    JfaJfonw* 
y.  Weitn  (Uasi.)  Vti 

8.  Acta  Id  the  natnre  of  leptdn  to  or  Itn- 
praTemenU  o(  u>  exlnlDg  wtj  ue  wtthln  the 
tenai  "  makfng  ftod  repairing,"  lo  a  lUtate 
conreniog  power  on  road  commiisloner*,  m 
that  ia  pertormlng  Uum  tbey  will  act  as  publto 
offlcen,  allbougb  tbe  work  U  ordered  b;  tbe 
couDt;  commluionera,  la  nnnaoal  and  ezlen- 
•ive  lo  cbaractrr,  and  provided  for  bj  a 
ipei  iiil  appropriation  by  the  town,  and  a  atat- 
nu;  requires  towna  tooompletoroadaacoordlDg 
to  tlie  laj-ont  or  order  ol  the  county  commia 
aiooeia.  H. 

Nom  un>  Brirfb. 

Ai  to  Injuries  from  e!:^ctric  wliea  In,  aee 
EUactric&l  Ubbb. 
See  aUo  Rulkoad& 

Hlgbwajs;  liability  for  acts  of  commluloii- 
rra.  174 

Private  action  tor  obatructlon  of.      r      69S 

Police  T^ulatioo  aa  to  uae  of,  b;  electric 
wires.  798 

HOQS.    Bee  Cohbtitutional  Law,  17,  84, 


HOBDEiSTEAD. 

Tbe  owner  of  a  part  of  an  undivided  block 
In  aclty  where  otber blocks  are  subdivided  Into 
lots  Is  eoliiled  to  hold  ai  ■  hnmciieiid  only  a 
tract  equal  in  area  to  the  average  size  of  platted 
lots  lo  tbat  part  of  the  dty.  Beidti  t.  Btne- 
diel  [Hinn.)  428 

HOMICIDE. 

One  who  Brea  a  ihol  necenarily  fatal,  hi 
■eirdefRDse,  is  not  guilty  of  homicide  In  fliing 
another  shot  which  also  would  be  fatal,  after 
tbe  other  party  hai  abandoned  tbe  conflict, 
where  the  last  shot  did  not  contribute  to  or 
baaien  death.    Boffen  v.  8laU  (Ark.)  400 


ROSPITAIi.    See  Oharitibs,  1. 


HUSBAND    AHD    WIZX.      Bee    also 
CoNTHAOra,  6,  A;   EsTOP 

DEHOK,  18;  JUDGUENT,  4. 

1.  The  power  of  the  legislature  over  the  sub- 
ject of  marriage  aa  a  dvil  statuB  ia  unlimited 
aDd  supreme,  except  as  restricted  by  the  Coo- 
■UtDtion.    BlaU  v.  I>uket  (Wis.)  Olfi 

.  2.  A  statute  providing  that  a  sentence  to 


_..snot  violate  the  pmvliion  of  Wis.  C^nst. 
art.  4,  g  34.  that  the  le^lature  shall  never 
grkot  any  divorce.  L' 

8.  Tbe  reversal  of  a  nntanoe  to  Imprlsot 
mat  for  life  on  accoant  of  tnta,  but  not  for 
irsnt  of  JurMlctton.  doe*  not  operaie  to  re- 
store tbe  marriage  relation  of  tbe  oooviot,  which 
81  L.B.  A. 


had  been  dlaolved  br  the  senleooe  'jnder  WiA 
Rer.  Stat.  ^  S8BS.  SL 

4.  A  ^vorce  from  a  irlfe  for  "utter  deser- 
tion continued  for  three  conaecutlve  years'* 
may  be  granted  under  He.  Bev.  But.  diap.  M, 
g  2,  where  die  deserts  her  husband  and  re- 
mains away  from  him  for  the  fall  period  con- 
tlnnoosly,  and  unreasonably  lefuaea  to  return, 
although  once  during  that  lime  be  vislta  her 
and  for  two  or  three  nights  occupies  the  ssnie 
bed  with  ber.  Danfiyrth^j.  Danferth  (He.) 
e08 

6.  A  nonresident  defendant  in  a  divorce  soil 


marriage  and  cause  of  divorce  took  place  out 
of  tbe  state  and  the  general  provisions  in  How. 
(Hlch.)  Ann.  Stal,  %  esSl.  asy  tbat  In  such 
case  a  divorce  shall  not  be  granted  unless  the 
party  eibibitiog  the  petition  or  bill  therefor 
has  resided  in  tbe  state  one  year.  Otvtton  v. 
autbm  (Mlcb.)  160 

Notes  AHD  Bribm. 

Husband  and  wife;  Jurisdiction  for  divorce 
where  one  party  la  a  nonresident  IW 

Validity  of  marriage;  effect  of  divorce  as 
en  estoppel  413 

Divorce  for  desertion.  606 

The  effect  of  a  conviction  and  aentence  of 
either  hnsband  or  wife  upim  the  marriage  re- 
lation:— (I.)  In  general;  (11.)  necessity  of  a 
conviction;  (HI.)  effect  of  an  appeal  from  a 
conviction;  (IT.)  effect  of  commutation  of  the 
sentence  or  of  a  pudoo;  (T.)  conviction  In  an- 
other Riate;  (TL)  retroactive  effect  of  statute; 
(Til.)  allegation  nf  Infamous  crime;  (VIII.) 
where  crime  Is  prior  to  marriase;  (IX)  cop- 
vlctlon  as  desertion;  (Z.)  classea  with  cruelty; 
(XI.)  conviction  as  a  bar  to  divorce  by  the 
party  convicted.  S16 


IHDICTHBHT. 

The  sUlutory  abolition  of  the  distinction  be- 
tween accessories  before  Ihe  fact  and  princi- 
pals will  not  render  a  subsequeot  iodlctmenl 
charging  a  person  as  being  an  nccessory  in 
common-law  form  InsufficienL  Btatt  v.  6M* 
(Mont.)  8H 


Nom  ASD  BniBFB, 
Indictment;  Against  accessory. 


Tbe  guardlsnehlp,  custody,  and  control  of 
minors  being  within  the  luriadtction  of  the  cir- 
cuit court  in  Indiana,  Its  Judgment  committing 
an  Infant  lo  the  custody  of  a  board  of  chil^ 
dren'a  guardians  Is  not  void  on  collateral 
attack,  alibongh  It  assume*  to  act  under  an 
nn constitutional  statute.  Board  tf  GbiUrta'i 
QvoniianM  v.  SiutUr  (lud.)  740 

XHFOBKATIOH.    Bee  ATmnnr  Qam- 


rfbyGOOgIC 


1.  An  iDjunctlon  agafnst  &  wrnngful  or 
fraudulent  imitatlott  ol  ■  diBtiDcHre  label  used 

3r  B  manufaclurer  or  trader  can  be  granted, 
though  tbe  label  la  not  a  trademark  and  cod- 
taina  no  notd.  sfga,  or  B,vmbol  which  can  be 

Sotected  t«  such.    Swit  ▼.  BUuidari  OH  Oo. 
i%.)  874 

2.  Ad  iDJuDCtloa  will  not'  be  gnoled  In 
(>Tor  of  an  abutting  owner  agalnet  tbe  mafn- 
teuaiice  of  u  elevated  railroad  in  a  atreet  in 
front  of  hU  properQ',  Inierfering  nlih  eaae- 
meuta  In  the  atreet  appurteoant  to  bia  property 
vltbout  making  compenBation  therefor,  when 
he  fi  unable  to  ahow  aoj  actual  damage  to  hti 
property,  or  loas  suffered  b;  reason  of  ibe 
preaence  and  operation  of  tbe  railroad,  because 
on  account  of  it  the  value  of  his  property  has 
increased  greatly  and  in  proportion  to  tbe  gen- 
eral Increase  of  values  of  property  In  tbe  vtcin- 
!W.    ffBeiUyv.  San  York  Stai.R.Oo.(S.1.) 

407 
8.  The  connection  of  a  sewer  nnderdraln- 
log  a  cemetery  with  a  spiiog  brook,  water 
from  which  la  osed  for  domestic  purposes, 
wateriDK  animals,  and  making  tee  for  domestic 
ttte,  ma;  be  enjoined  ht  the  instance  of  ri- 
parian ownen  who  wUl  be  injured  by  it.  Bar- 
rmT.MLQreenwioiOemtteniAMO.im.)    100 

4.  Ad  Injunction  to  pierent  ihe  connection 
of  a  aewer  wltb  a  spring  brook  the  waler  of 
whlcb  la  used  for  domntic  purposee  will  not 
be  refused  becanae  the  water  la  already  pol- 
luted to  some  extent  from  other  sonrcee.  Id. 
To  protect  p«rsaiMl  rl^ta;  prlTMjr. 

B.  The  Jurisdiction   of  equity   lo  grant  In- 

SQDcttons  Is  founded  on  rights  of  property,  and 
loes  not  extend  to  a  matter  sfTecting  an  ex- 
c1UBl*e1j  personal  right.  Oorliu  v.  E.  W. 
Walker  Co.  {C.  C.  D.  Mass.)  268 

6.  There  Is  no  snafa  real  mental  distreM  or 
injury  jis  will  justify  equity  in  ecjnlnlog  a 
violaUoD  of  tbe  right  of  privacy  by  making  « 
iialue  ofone  of  plaintiff's  relatives.  If  the  facts 
fail  to  f  uroiah  any  clear  or  sure  foundaUoD  (or 
a  reasonsble  man  to  claim  that  any  Injury  to 
his  feelings  has  been  or  would  be  caused  by  tbe 
action  taken  or  to  be  taken  by  defendant. 
Schuyler  v.  Ourti*  (S.  T.)  S88 

7.  Tbe  usa  of  plates  made  from  a  picture  or 
pbotfwrapb,  for  insertion  in  s  publication,  will 
ne  n^ined  where  the  pictures  were  obtained 
oa  Gondltioos  wbich  have  not  been  complied 
with,  as  tbe  publication  would  be  a  violation 
of  confidence,  or  breach  oF  contract  OorlU* 
V.  B.  W.  Wallcer  Oo.  (0.  C.  D.  Masa.)         288 

5.  ErroneoDS  claims  respecting  the  services 
of  a  deceased  person  In  whose  honor  persons 
are  seeking  to  erect  a  memorial,  which  csose 
adverse  newspaper  com  me  at,  furnish  no 
ground  for  Injuncilon  against  the  memorial  in 
favor  of  her  relstives,  who  have  made  no  at- 
tempt to  rectify  tbe  error.  Behuyler  t.  OurtU 
(K.  T.)  286 

0.  Rdatlves  of  a  deceased  person  cannot  en- 
join the  erection  of  a  memorial  to  her  because 
tbe  work  Is  undertaken  without  their  consent 
by  itrangeta,  tf  there  Is  an  honest  purpose  to 
do  honor  to  her,  which  la  carried  ont  in  an  ap- 
81  L.  R.  A. 


10.  Thattbeerectionof  aatatnelnhlibaut 
would  have  been  disagreeable  to  a  penoo'i 
ancestor  In  his  lifellme  Is  not  a  sufficient  came 
for  real  mental  injury  or  disiiess  to  such  per- 
sou  because  of  tbe  erection  of  such  ■tatuesltei 
such  ancestor's  death,  to  entitle  such  penes 
to  enjoia  such  eredioo.  JH 

11,  Tbe  making  of  a  bust  of  a  deceased  pa- 
son  wUl  not  be  enjoined  on  the  gtonDd  d 
fraud  upon  tbe  public  becanae  no  UkeeeN 
of  her  Is  accessible  for  a  model,  if  the  ides  o( 
aclualllkenesa  bas  been  abandoned  and  the  bml 
Is  to  be  made  an  Ideal  one,— «t  leut  where  do 
fraudulent  Intent  la  ahown.  id. 

19.  No  Round  for  enjofnlng  tbe  making  by 
a  woman's  sode^  of  a  bust  of  a  deooMd 
woman,  In  favor  of'her  deaoendanta,  ti  abivn 
by  tbe  fact  thai  the  same  socjety  coBtemplaus 
the  exhibition  of  the  bust  in  Ibe  samenotn  d( 
a  public  fair  building  In  which  they  an  lo 
exhibit'  one  of  another  woman  with  wban 
objects  and  work  tbe  ancestor  had  no  lym 
psthy.  If  the  two  busts  a  '  '  ■  -  - — 
sent  totally  distinct  clasae 
Af^MiBst  oBears. 

18.  The  sUie  suing  In  its  corporate  capMii^ 
for  the  protection  of  lis  property  righta  stawa 
In  no  dmerent  or  better  poation  thaa  an  Indi- 
vid aal  lo  respect  to  an  in  Jimelton  against  pnbUc 
offloera.    JKafa,  ro^or,  v.  £«nf  (Or.)  in 


civil  or  properU  rights  an  bdog  is- 

vaded,  or,  in  other  wonu,  he  U  going  to  id 
hurt  by  the  transactitKi.  U 

IB.  A  commtsBlon  named  by  tbe  legislstoR, 
of  whiidi  tbe  governor  is  a  cooBtltuent  part. 
and  which  is  empowered  lo  perfwin  serriee 
which  It  wonld  otherwise  be  the  <tn^  of  tbe 
governor  to  perform,  and  which  Is  govennDCDt- 
tl  In  Its  natnre,  pertaining  lo  puMtiJuru,  ai 
affectlag  Ihe  welfare  of  tbe  people  at  large,— 
Is  not  subject  to  an  Injunction  from  the  cobrli. 

IB.  Tbe  location  of  a  site  for  a  public  laKl' 
tution,  the  purchsae  of  a  tract  of  land  tbtRlv 
at  that  place,  the  employntent  of  an  archlttd 
to  draw  plans,  etc.,  for  the  building,  and  Ihe 
letting  of  contracts  therefor  by  a  commtiaioa 
of  which  the  governor  Is  amember,— are  mai- 
teia  governmental  and  executive  in  thdr  ss- 
ture,  with  which  the  courts  cannot  Inlerfsie 
by  Injunction.  U. 

17.  An  injunction  against  tbe  eBforceDKU 
of  a  tax  levy  becanae  of  an  Irregularity,  eva 
If  it  renders  the  levy  void,  will  not  be  granlsd 
unless  the  tax  is  excesrive  or  unequal  and  na 
Just.    Saj/a  V.  Dovgliu  Onmtif  (Wis.)      HI 


19.  Althongf'a  Judgment  of  a  Justice  of  tbe 
peace  la  void  because  he  has  no  JnrisdicUoQ  oI 
defendant,  yet  Its  execution  will  wA  be  en- 


joined If  defendant  has  a  right  lo  a  writ  of 
certiorari  to  set  tbe  Judgment  aaid&  n"* 
mxiean  R  Ch.  v.  TTrvM  (Tei.J  MO 

18.  A  judgment  at  law  will  not  be  enjoioed 
on  the  ground  of  fraud  where  it  does  not  ap- 
pear that  iticb  Judgment  U  IneqnUatale.  or  ll  a 
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llacloTCd  that  pUinMB  hftd  failed  to  eierdM 
tue  diligeoco  In  UMrtios  bia  righu.  Norve- 
^n  PbM  a>.  T.  BoOmaA  (Neb.)  747 

20.  A  jDdgmenl  refmlarlj  rendered,  eren 
though  by  delault  taa  on  a  note  given  for  a 
Tmoblinr  coDiideratloQ,  ii  bindio^  a*  afialnit 
ib«  parties  and  tbeir  privies,  and  us  etjforce' 
tnent  nill  not  be  reatratned  by  a  court  of  eq- 
uity. Own*  V.  Van  Winktt  Oin  A  M.  Co. 
iii.)  767 

•i\.  No  InlanclioD  agaitiat  a  default  Jad^- 
rticni  la  JDstified  by  the  (acts  that  defendant 
"111 lull i tied  tbe  facts  coDStituliog  bis  defease  to 
riD  HtTorney,  with  the  request  to  prepara  an 
Einsner,  and  theo  irent  to  oia  borne  in  anotber 
roonly  relying  on  theaUotncy's  promise  to  do 
3u,  but  Ibal  for  some  leason  utiknown  to  de- 
fend ant  the  atiswer  was  not  filed.  Pajflon  t. 
J/c^i/oa^n  (Ky.)  88 

22.  A  salt  to  enjoin  a  Judgment  against  a 
aiiretv  wl1i  Dot  He  on  Ibe  ground  that  tbe  prin- 
ciiml's  liability  bas  l>eeD  subsequently  dis- 
charged, wbere  a  statute  permits  tbe  surely 
under  snch  circumstances  to  flie  a  bill  to  re- 
view tbe  judgment  ugainst  bim  for  newly  dis- 
covered matter,  without  alTecllogthat  in  favor 
of  bis  principal.  Michenar  v.  i^nt/Jteid  Bit 
ffine  it  T.  Co.  (Ind.)  59 


>  Briefs, 


InjunctioD;  negligence  as  a  cause  and  aa  a 
bar  to  injunction  against  Jiidginenta:— (I,)  As  a 
cause  for  injunction  agaiasi  judgments;  (II.) 
aa  a  bar  to  iDjunctions  against  judgments:  (a) 
in  attending  court:  (6)  in  employing  an  allor- 
ney;  (cl  of  attorney;  (if)  in  ascerlaiijing  e  de- 
fense ,  (e)  in  regard  to  evidence;  I/)  In  asserting 
a  defense;  (j/)  delay  in  seetting.  S3 

Enjoining  Judgments  against  or  In  favor  of 
sureties:— (I.)  Against  sureties:  (a)  remedy  at 
law  as  a  bar  to  iajunction:  (6)  valid  defense 
must  bi;  sbown;  le)  in  matters  of  negligence  or 
for  failure  to  make  a  legal  defense;  (tf)  in  sum- 
mary proceedings;  («)  for  newly  discovered  evi- 
dence; (/)  wbere  defense  was  prevented;  {g) 
for  equitable  defenses;  (A)  on  account  of  stat- 
utes; (>')  pleading  and  parties;  if}  InJuDCtion 
bonds;  (11. 1  in  favor  of  aurelies-  50 

Against  Judgments  for  want  of  iurfsdictloo, 
or  nhicb  are  void:— (I.)  In  general;  (II.)  as  to 
parly:  (IIL)  as  to  time:  (IV,)  as  to  venue;  (V.) 
as  to  amount;  (TI.)  matter  of  process  and  serv- 
ice: (<i}form:(6)timeandmaoi)er;  (e)  fraud  as 
to  service;  (d)  acceptance  of  service;  (e)  party 
served;  1/)  service  on  corporatioo;  (j)  service 
on  partners;  (A)  service  at  residence;  ii)  wbere 
there  wits  no  service  aa  required  l)y  law;  1^) 
where  tbere  was  no  notice;  (VIII. J  on  account 
of  appeaiancfl;  (IX.)  pleading  and  practice; 
(X)  where  tbera  wai  no  Judgment  or  It  was 
aet  aside.  SOO 

Aeainst  Judgments  for  defeases  existing  prior 
to  tlielr  rendition: — (I.)  Failure  of  considera- 
tion: (a)  generally;  {b)  In  Judgments  for  pur- 
chase mooej:  (I)  Insolvency;  (2)  nonreildence; 
(8)  rescission;  (4)  mistake;  (0)  title  bonds;  (6) 
defective  title  generallv;  (7)  deflctcocy  in 
amount  of  land;  (Sjfrantl;  9)reijudieata,-  (10) 
DO  cause  of  action  for  injunction;  {ll)salea  by 
executors  and  adminlsiraton;  (12)  summary 
Judgments;  (IS)  court  talea;  {^  JodgmanU  in 
81  L.  B.  A.  I 


favor  of  pnrchaaeta;  (IX)  fraud:  (a)  wbere  tbe 
defense  la  forgery  or  fwn  atfaeivmj  (i)  In  ob- 
taining a  contract;  (e)  generally;  (III.)  public 
policy:  (a)  generally;  (6)  debt  for  Confederate 


nev;  (e)  gambling  debta;  Id)  usury;  (IV.) 

off :  (a)  failure  to  assert  at  law;  (i)  parties; 

(0  unliquidated  damages;  {d)  trial  at  law;  (^ 


_  (/)  insolvency  and  DOnreBldeocei  (ff) 
accounting;  (h)  equitable  set  off;  (t)  In  matters 
of  an  estate;  (j)  mutual  agreements;  (T.)  pay- 
ment: (o)  failure  to  defend ;  {b)  defense  made; 
(e)  equitable  defenses;  Id)  summary  proceed- 
ings; (fi)  pleading  bill  of  discovery;  (VI.)  cod- 
ditions;  iVII.)  partition  and  dower;  (VlIL)  as 
to  party;  (IX.)  title  to  properly;  (X.)  Donllabil- 
ily  In  general.  747 

Against  elevated  railroad;  to  prennt  mnlti- 
pllcUj  of  actions.  407 

To  restrain  executive  action.  471 

INSAHITT.    Bee  Inbitbancs,  3. 

INSOLVENCY. 

A  bill  of  sale  In  Batlsfactlon  of  debts  cannot 
be  turned  into  an  assignment  by  the  fact  that 
tbe  creditor  agrees  to  pay  other  claims  aeainst 
tbe  debtor,  if  the  inatiility  Is  abioiule  and  not 
dependent  on  the  diapoaltlon.made  of  the  prop- 
erty:   Riee  r.  Wood  (Ark.)  600 


1.  Issuing  an  insursnce  policy  when  Ibe  in- 
surance agent  has  full  knuwleoge  of  tbe  exist- 
ence of  encumbrances  Is  a  waiver  of  conditions 
in  tbe  policy  against  sucb  encumbrances. 
Soalias  V.  Laneeuhire  Im.  Oo.  (Wis.)         112 

2,  Tbe  right  of  recovery  of  an  Insane  bene- 
ficiary under  a  policy  of  life  insurance  is  not 
forfeited  by  bis  killing  tbe  insured  under  sucb 
circumstances  as  would  cause  tbe  killing  to  be 
murder  if  be  were  sane.  UoUom  *.  Aneienl 
Ordtr  United  WorkiMn  lilt.)  67 

8.  A  provision  that  death  "from  accidents  that 
shall  bear  no  external  and  viaible  marhs"  U  not 
insured  against  by  a  lite  insurance  policy  means 
that  there  must  be  external  and  visible  evi- 
dence that  death  was  accidental,  and  does  not 
exclude  liabiiity  for  death  caused  bv  accident- 
ally and  involuntarilv  breathing  illuminating 
gas   while  asleep.     MernieUey    v.    Bmploj/af 


.lly  and  involuntarilv  breathing  illuminating 
„'aa   while  asleep.     MernieUey  "     ' 

Lidbilits  Atmr.  Corp.  (H.  T.J 

4.  A  provision  that  death  "from  anvthlnEF 
accidentally  taken,  administered,  or  Inhaled 
Is  not  insured  against,  appliea  only  wheresome- 
thing  has  been  voluntarily  and  inlentionslly 
nltljougb  mistakenly  taken,  administered,  or 
Inhaled.  Id. 

5.  The  words  "Inballog  gu,"  In  a  pTOrlalon 
describing  cause*  of  death  againat  which  a  pol- 
icy does  not  Insure,  apply  only  to  cases  when 
gas  Is  inhaled  InlentiooaUy,  TOluntarily,  and 
consdooilj.  Id. 

Notsfl  ixo  Bbiutb. 
Bee  >lao  CoimTrcTioKA.L  Law. 

Insurance;  forteituie  Inr  act  of  Inaftna  bona- 
flclary.  ffi 


,yCoogIe 


SubTogdllon  of  insuier  to   Ktlon   igainat 

part;  (AuslDgloBi.  604 

Accident;  inbalins  gifc  066 

INTEREST. 

UncBroed  tniereit  nrast  be  militnictfd  from 


INTOXICATING  LIQUORa. 


Tbe  diairlbutioD  of  iDtoxIcKtlng  Kquon  to 
memliera  of  a  socl&l  club  upon  Ibe  wilKen  or- 
der o[  B  member  at  b  price  fixed  b;  tbe  officers 


of  ihe  club,  designed  to  cover  tbe  purcbase 
prlre  and  dlBburBemenls  in  lerTln^,  wbere  tbe 
club  nns  Incorporated  for  a  legitimate  purpose 
to  wbicb  the  fiiroUbfcg  of  liquors  to  ill  mem- 
bers b  merely  incidental,  dnea  not  conatitule  a 
Bale  within  the  mPHnlng  of  N.  T.  Laws  lt-e3, 
chap.  401,  probibiting  ules  ot  such  liqunra 
wiibout  a  liceuiie,  but  maklni;  no  provision 
whereby  such  a  club  can  obtain  &  license. 
PeopU  T.  AdelpM  Ctui  (N.  T.)  010 

Notes  and  BniBFa. 

Intoxicating  liquors;  debts  of  Jurors  to  act 

OD  Ibeir  oiTD  koowledge  of.  489 

Validil;  of  sale  by  club.  SIO 

ISLANDS.    8m  Watbbb,  1 


JUDGMENT.    Bee  also  IHTAirrs;  Isjoho- 

TIUN,  lU-32:    blTEBKBT, 

1.  A  Judgment  In  an  aclloD  broi^gbt  bf  an 
Individual  h  not  eonclusive  in  a  subsequent  ao- 
Una  to  nhich  be  is  Dot  a  part;  or  even  a  re- 
lator, aliliough  bolli  cases  turn  on  tbe  coostitu- 
tioniillty  of  a  atalute.  Dtnny  t.  Statt,  Batter 
(led.) 

B,  A  Judgment  la  pot  neCK'Sarily  Told  be- 
cauK  Ibe  court  bases  It  od  a  void  slatuie,  if 
the  court  bis  jurisdiciioD  of  tbe  suliipct  de- 
rived from  otber  sources.  Board  of  Vfiiidren'i 
Quaidiani  t.  Skuller  (Ind.)  74D 

S.  Tbe  deltrmicBtion  of  a  motion  la  not  rr« 
judicata  so  as  In  pievent  the  parties  from 
draning  the  same  matters  in  quentlon  again  In 
tbeaclion.     Htidd  v.  Benediet  (Minn.)        439 

4,  A  decree  ot  divorce  in  favor  of  a  wife, 
rendered  nitbout  servtee  on  tbe  busbaod  and 
vfhen  tals  nberea  bouts  vere  unknown, does  not 
esiop  ber  from  alleging  subsequently  tbat  be 
was  dead  before  Ine  divorce  vras  graated. 
flunifrv.  J7un(«r(Cal.)  411 

5.  A  surety  atrainat  whom  k  default  Judg- 
ment la  taken,  aftur  which  tbe  principal  a  lia- 
bility isdlsrlixr^ed  Tor  failure  of  consideration, 
may  Hie  a  bill  under  Ind.  Rev.  Stat.  1994.  ^  027, 
to  review  Ihe  Jiidgnient  against  bim  for  newly 
discovered  mUter,  wlUiout  dislurbiDg  that  In 
•1L.R.A. 


Nom  AHD  Bmxn. 
Judgment;  Injunclion  againat.  Me  lajuitc- 

TION. 

Of  divorce;  effect  as  estoppeL  41i 

JUDICUIi  BAI.B. 

1.  A  purchaser  at  chancery  sale  of  the  una 
pired  lerm  ot  a  leasehrdd  is  not  cliarf^'-iible  niiii 
tbe  contract  rental  of  tbe  original  lease  for  tbe 
balance  of  tbe  term.  Tradttmaa  Puh.  C».  v 
KnoxvilU  Oar  Whed  Oo.  (Tenn  )  593 

a.  A  sberiffs  sale  for  $290,  of  propeni 
worth  trom  $40,000  to  $50,000.  under  a  de- 
scription so  misleading  that  the  sheriff  did  not 
know  what  property  be  was  Nrlliog,  on  account 
of  which  he  failed  to  give  notice  according  to 
bts  cuitom  to  morteagees.  who  had  paid  off  oi 
cool  promised  other  liens  on  ibe  property  aod 
supposed  that  all  were  thus  satisfied, — may  be 
set  Hside  on  tbe  application  ot  aurb  mortgngtes 
although  the  owner  ot  the  fee  of  ibe  pioperty, 
who  ia  Insolvent,  does  not  complain.  Begin 
A  B.  Uardwart  Co.  r.  CleaiaRd  BUo.  Of. 
(Mo.)  » 


JUSTICE  OF  THE  PE&CB. 

Notes  txD  Bbjbf& 

Bee  also  Witnesbkb. 

Foner  of,'  u>  order  poM  mortem  examina. 
tion.  Ut 

XiABEI..    See  Ikjdnctios,  1. 

LACHES.    See  Limit&tiok  or  Acrrom,  1. 

LANDLORD  AND  TENANT.    See  aim 

AcCKsaiON:  Judicial    &ax,B,   1;    Uikeb: 
Rkcsitkbb,  2. 

1,  The  nnauthorlzed  storageof  cotton  by  a 
tenant  in  a  building  hired  for  the  storage  ot 
vehii  les  mskea  blm  liable  for  Injury  resulting 
lo  Ibe  building  by  fire  which  is  due  to  Ihe 
more  dangerous  mtureot  thecotton.  Andrr- 
ton  V.  MUitr  (Tenn.)  AM 

2.  A  tenant  haa  a  right  to  manure  prodnred 
on  the  leased  premises  by  Ptock  in  excess  of 
that  maintainable  by  Ihe  products  of  tbe  prem- 
Isea.  trom  fodder  produced  elseirhero.  Aet-r 
ing  V.  Moore  (N,  H.)  6tS 

Notes  and  BitiEn. 
Bee  also  BtmsB. 

Lao'llcird  and  tenant;  rights  of  landlnrri  and 
tenant  in  nspecl  lo  maniite un  l>  a<>ed  premise*: 
English  cases;  American  aulhorliies;  ezrrr>- 
tions  lo  tbe  rule.  698 

LEVY  AND   SEIZDBE.    8m  kbo  At- 

tachuent,  8. 

1.  Depot  grounds  are  nibject  to  cxecntlna 

sale  under  a  conslituTional  proviainn  that  "rral 

and  pertooal  propf  ri;"  of  a  railroad  corpora- 

Lion,  or  "any  part  thureof,  shall  b«  likUa  to  vi- 


,y  Google 
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«e«it)oB  ud  Ml*  In  llw  MUM  manner  u  thi 
nrapatr  of  IndfTlduk."  IVm*  MMean  R 
Ot.  T.  Wrigkt  (TUL)  SK 

S.  A  ooDitable  !•  doI  precluded  from  leT^' 
ing  on  tbe  real  estats  of  a  railroad  coiporatloi 
by  the  f  Mt  that  a  car  i«  poloted  out  as  subject 
to  levy,  if  the  car  is  Dot  delivered  into  bia  poa- 
uaaloD  aa  required  bj  Tu.  Rer.  Slat.  art.  ai87. 

UBEL.    Bee  aljo  Banxb,  L 

NOTBS  ASV  BRTSn. 

Bf  defamntoTj  fdetuie  or  atatue.  288 

IiICBHSB.    See  also  Oohherok,  B,  i;  Ckui- 

BTJTCTtOKAL  L*W,  9. 

1.  An  ordiQauceprovldlDfr  Ibat  peraoDi  who 
"temporaril;  reside  In"  a  muDicipsIity  must 
obttiD  a  license  before  ibey  can  sell  goods  in  & 
«er1aiii  manoer  ia  invalid  bj  rensoD  of  iu  dis- 
crimination againit  nonte^enU.  CarroUton 
t.   BoEUtU  OS.) 


peddlers,  bat  appliet  to  a  merchant  who  takea 
Ueatock  of  goods  from  cIIt  to  dty  doing  buiI- 
nesa  for  a  few  weeks  only  I&  each  place.  Id. 
&  A  llcenw  fee  of  $10  for  each  day's  busi- 
ness carried  on  by  an  ItioeranttnerchaDt,  witb- 
■arat  any  discrimination  on  account  of  tbe  ex- 
teol  of  bnslneaa  or  the  lengih  of  time  it  may  be 
carried  on,  is  iovalld  because  unnecesurily 
burdensome  and  In  general  restraint  of  tratfe 
«nd  prohibitory  of  Ibe  busioeas. 

See  also  OomiTU  tion al  Law. 

License;  discrimination  as  to   nonreslfii 

Amount  of  fee;  wben  exoeaslTc: 


1.  A  leserration  of  a  life  ose  of  land  con- 
▼eysd  Includes  tbe  right  to  a  royalty  on  an  oil 
and  f^  lease  as  an  Incident  of  tbe  life  estate, 
notwilbstanding  aa  express  exception  that  tbe 
pantee  takes  subject  to  any  lease  for  oil  or  gas 
or  any  sale  of  royaltv  for  oil  or  ns  made  by 
tbe  grantor,  wbOe  M  had  prenoutly  sold  a 
portion  of  hla  loyal^.  Km»  t.  BarOttt  iW. 
Va.)  128 

S.  A  life  tenant  is  entitled  to  tbe  ptoBts  of 
minea  of  oil  'or  gas  wblcb  are  open  when  bis 
life  eaiate  tx^ns,  or  are  lawfully  opened  and 
worked  during  tbe  existence  of  bis  estaie,  un- 
lesa  bo  Is  natralned  t^y  eoTenanioc  agreement. 


LiniTATION  OF  ACTIONS,    See  also 
AsTKBeE   FossBsaiosi  Com eriv utiom ai. 
Law,  12,  IS.  IQ. 
.  The  defense  of  laches  does  not  generally 


S.  Litigation  sa  to  the  right  to  offices  In  an 
assncisUon  wOl  not  suspend  tbs  running  of  the 
statute  against  aa  action  by  one  HtsI  body 
against  tbe  other  to  establish  tbe  euJnsive  use 
to  a  name.  Grond  Ltag§  A.  0.  V.  W.  t.  Qra- 
ham  (lows)  188 

8.  Delay  In  procuring  a  certtflcalo  of  tbe 
right  to  a  corporaie  name  will  not  enlai^  the 
time  for  bringing  an  action  to  establish  an  ex- 
dusire  right  to  It,  which  accrued  at  the  time 
ofiitcoi 
require 

4.  An  amendment  adding  the  words  "of 
Ballfmore  city"  to  the  name  of  tbe  defcndsnt, 
sued  aa  tbe  "Western  Union  Telegraph  Com- 
pany," and  which  was  the  party  Intended  to  be 
sued,  although  the  person  served  was  general 
manager  In  the  state  of  a  foreign  corporotjon 
bearing  that  name  as  well  aa  president  and 
manager  of  tbe  Balllmnre  compony,  does  not 
add  a  new  party  or  operate  as  tbe  cqalvslent 
of  bringing  a  new  suit,  with  respect  to  a  plea 
of  the  statute  of  Umltatlona.  Wttttrn  U.liUo. 
Oo.  T.  StaU,  StltoH  (Md.)  TO 

LOTTEKY. 

1.  An  agreement  by  one  peraon  to  take  all 
tbe  cbHDces  on  a  proposed  scheme  to  raffle  oft 
property,  thereby  ellminatliiK  all  tbe  elements 
of  chance  and  dzlag  a  deflnlie  price  for  tbe 
property,  is  not  unlawfuL  TTioniiitiv.  ffB4ar 
(Ala.)  TH 

2.  A  sale  of  lots  to  be  drawn  by  the  pur- 
chasers, and  the  adranlages  of  location,  char- 
acter, site,  or  condition  as  between  lots  of  the 
aame  dasa  to  be  determined  wholly  by  lot, 
while  one  prize  lot  is  to  be  glren  to  some  one 
of  the  purchasen  as  the  resnlt  of  chance,  is 
contrary  to  public  policy  and  Toid.  I^puh  t. 
BoMnthai{Io6.)  880 

Norae  axd  Bsibfb. 

Lottery;  ItiTalidlty  of  lottery  contract.  83S 
MANDAMUS. 

1.  Mandamos  wllilie  to  compel  the  delivery 
of  tbe  Insignia  of  an  office  to  one  having  a  oer- 
tidcate  of  election  thereto,  and  who  has  Qual- 
Ifled  thereunder,  Itreapectlve  of  hla  eligibility. 
ateveni  *.  airl«r(Or.)  8tf 

S  The  courts  in  mandamus  proceedings  will 
compel  dellTery  of  tbe  insignta  and  property 
of  a  public  office  for  the  lime  being,  to  one 
having  a  prima  facie  title  to  such  office,  wltb< 
ootadjudlcatlngtheactaaltltle;  Slat»,  Lamar, 
T.  JtATiton  (Fla.)  807 

8.  Handamns  to  put  Into  posscMlon  of  the 
property  and  Insifiiia  of  a  public  office  one 
having  tbe  ceniflcate  of  elecdon  and  the  com- 
mission  to  hold  the  office  cannot  be  defeated  ' 
by  a  claim  that  tbe  election  was  illegal,  and 
ibat  the  prior  Incumbent  Is  entitled  lo  hold  as 
an  offlcer  d»  facto  until  proper  ekctioD  and 
qualification  al  his  successor.  Id. 

4.  Todefeatamandamusproceedingtouan' 
pel  the  Incumbent  of  an  office  whose  term  has 
expired  to  turn  over  the  insignia  of  ttM  office 
-    an  alleged  si " "--'  *-- 


[IC 


MaXUKX— HUHIVIPAI.   COKPORATIUHH. 


hu  ■  cobraliU)  iltle  to  the  office  and  fa  in  po«- 

kmSod  of  it  uid  diactiarglDg  tbe  dut'rt  LfaereoC 

nndet  •  claim  ot  rishL    jtowMv.  tarter  {Or.) 

84a 

&  As  alteraatiTe  writ  of  mandaami  to  com- 
pel tbe  Biirremler  bjr  a  prior  incunibent  of  a 
public  oi&ce,  of  the  office  room  and  documenta, 
need  not  allege  Itie  ellgitilllty  of  tbe  peraoD 
elected.    SMe,  Lamar,  t.  Jchimrn  (Fla.)     3ST 

C,  An  alternitin  writ  of  tnandamui  to  com- 
pel the  Buirender  by  a  prior  locumbent  of  a 
public  office,  of  tbe  office  room  sod  documents, 
need  not  allege  In  apeciflc  worda  tbst  bis  term 
ba«  expired  or  tbata  TOCreaaorhai  been  elected, 
but  it  Is  sufficient  if  such  election  and  expire 
tiOD  follow  as  a  necewajy  consequence  from  tbe 
worda  lued.  M, 

NoTRauiD  Bum. 

Mandamus;  to  compel  surrender  of  office: — 
(I.)  Oeneral  doctrine  governioK:  (II.)  necessiif 
of  a  demand  and  refuiali  (IIL)  effect  of  auch 
sarreuderi  (IV.}  sufficleec;  of  title  to  support; 
(V.)  special  provisions  relsling  lo;  (VL|  in  the 
case  of  a  priTBte  corporation;  (YlI.)nbeD  writ 
refused:  (a)  IniullJclenc^  of  facls;  (b)  in  case  of 
a  private  party;  (e]  when  there  ia  anoiber  Tent- 
ed;; {di  in  tbe  abeence  of  ouster;  («)  prima 
facie  title;  (/>  poxsessioa  by  an  officer  dt facte; 
Ig)  wben  tbe  title  ia  in  issue;  (A)  quealion  of 
eirction;  (A  other  relief  sought;  (j)  nlator'a 
own  act;  (VIU.)  Englirit  caaea.  842 

MANURE.  See  AoOBisrox;  OoTKirAHor; 
Laadlokd  akd  Tkhant,  S,  Notes  utd 
Bbibf& 

HARBIAGE.    See  Hubbuid  add  Wm. 


See  also 


HASTER  AND   SERVAIfT. 

Oabribbs,  10:  Cbaritibs,  1. 

1.  An  express  order  for  an  unlawful  arnil 
bf  an  agent  of  a  railroad  company  is  not  necee- 
tarj  to  render  tbe  company  liable  if  tbe  arrest 
was  pTocared  b;  the  agent  aciinf!  within  the 
•cope  of  bis  employment.  Kiaungrttn  v. 
/^iniaa  AN.R.CO.  (Teno.)  703 

S.  Falee  imprlsonmenlofaniDiiocent  person 
on  a  charge  of  altempttne  to  paas  couuierfeit 
moDey.whtcbis  procured  by  a  railroad  delecttTO 
while  acting  within  the  scope  of  bis  authority, 
renders  tbe  railroad  company  liable,  although 
in  Ibis  particular  matter  be  exceeded  hie  au* 
thority  and  acted  contrary  to  bis  Instructions 
respecting  the  caution  to  be  exenrised.  " 

S.  A  dTll  engineer  whose  dutlea  are  to  look 
aftei  tbe  building  and  mainlanaiice  of  railroad 
brldgea  and  ireatus  aaaumea  the  risk  of  Injury 
from  ihe  failure  of  ibe  compaay  to  provide  a 
watchman  at  a  tnidge  wblcb  give*  way  under 
tbe  Iraln  upon  which  he  is  travellDg  Indis- 
charge  of  his  duties,  aa  he  must  be  preaiimed 
to  know  ibat  DO  watcb  ia  kept  upon  a  " 
bridge.  T&roi  A  P.  R.  Cb.  v.  Bmith  (C. 
App.  fitb  C.) 


upon  tbe  line  of  tbe  railroad  la  at  fault  for  fail. 
ure  to  niainiain  a  sufficient  walcb  upon  a 
bridge,  nhlch  will  prevent  recovery  for  hii 
dealh  from  tbe  (all  of  aucb  bridge  under  tbe 
n  h.  U.  A. 


train  upon  wblcb  be  is  traveling  in  t 
charge  of  hia  duties. 

NOTBH  AMD    BlOEn. 


A  man  muat  use  bis  own  ao  aa  not  to  in- 
jure another.     OUfiO-uiY.  Schmidt  (Minn.)  547 

2.  No  one  shall  be  both  Judge  and  witncw 
in  the  same  cause.    Bogtrt  v.  StainAt^)     4Ht 

8.  Res  ipsa  loquitur.      Wtittm  U.  Teiig.  Cb. 

Slate,  JVeltotUHd.)  672 

4.  SUn  decisia.  Dmng  t.  StiUs.  B^tltr 
and.)  7M 

HATOR,    See  Parliamsktast  Lait. 

KEHORIAZb    Bee  IsjOMcnoii,  8,  9. 


See  also  Lnv  TzNAHra. 

furalah  pipea,  flxtofea. 


niHBS. 

1.  An  ai  .  .  , 
and  plumbing  for  supplying  the  lesaor'a  boiiM. 
Included  in  a  lease  for  oil  and  gaa  purpose*, 
and  10  leave  the  pipes  and  flitures  if  the  wdl 
oeaaea  to  be  a  paying  one.  must  be  coDstmed 
to  apply  only  if  gas  u  obtained  by  ihe  leseee. 
Scan*  V,  OontumsT^  Oat  Trvtt  Go.  dnd.)    Vlt 

2.  A  provMon  in  an  oil  and  gaa  lease,  thai 
It  shall  be  null  and  void  on  failure  of  the  leasee 
to  perform  his  agreement,  is  no  defense  to 
him  for  breach  of  bis  agreement,  bat  inerely 
gives  tbe  leasor  an  optlm  to  declare  U  YtM  for 
that  reason.  M. 


NoTCa  AMI 

aa;  right  of  life  u 


128 


Forfeiture  of  oH  and  gaa  leaae;  i 
enforcing  forfeiture  ciauae;  waiver;  estoppel; 
how  forfellure  claose  regarded;  absence  of 
obligation  clause;  effect  of  alternative  provi- 
aion  for  rent;  who  may  set  up  fotfeitut«.    173 


NoTBi  AND  BmKn. 
Hottgage;  neceaalty  of  legtatir.  4» 

KOTIOH.    See  JtriMimtT,  S 

aCCinCIPAI.  CORPORATIONS.   See 

also  ComrrrnTioHAi.  I^iw,  18;  Goers. 

9;  HiaHWATS,  1;  Licbhbb;  PAKLiAiiEirT 

ABV  Law;  Quo  Wakraitto;  SrATum. 

i,  S;  Watbbb.  S. 

1,  Tbe  eqnilable  claim  of  a  city  to  Joria^ 

diction  over    territory   which  a  void    atatotr 

bas  declared  to  be  annexed  to  it  will  not  be 

disturbed  at  the  Inaiance  of  Ihe  utale,  witboui 

any  auggeslion  of  anticipated  be<teflts  bjr  so 

doing,  where  for  morethao  four  yeara  tbe  city 

has  exercised  authority  o'er  such  territory  t^ 

'^ -ina  wiiicU  lb 

Stale,  Well. 


I.  Del  Maine*  ilowa) 


lyCoogle 


HuiK—  NKaucnHOB, 


9.  A  clt7  may  cmitnct  for  the  dUpOMi  of 
•aivBM  fn>m  the  oatfiill  of  Mwen,  Bltbongh 
thb  b  oatslde  the  corporata  limlu.  MeBtan 
■w.  J4vmo(CaL)  TS4 

8.  A  contract  bf  a  municipal  board,  extend- 
tnit  for  more  than  one  Tear  ot  beyond  the  leim 
of  office  of  the  board  which  makes  It,  If  it  is  fair, 
Juat,  and  reasonable,  prompted  by  the  necea- 
•ttiea  of  tbe  aftTution.  or  in  It*  natare  advan- 
tMgeoiu  to  the  muDtclpalIty,~ls  not  invalid  a*  a 
•urrender  or  BuepeoBion  of  tbe  legialative 
power  of  the  municipal  authoritiea.  Itt. 

A.  Snbaequent  appToprlationB  for  Inslal- 
mente  coming  dve  on  a  contract  made  tn  diy 
Autboritie*  Id  violation  of  utatute  prohlbiiing 
«ontTacta  for  wblcb  approprJatlODB  bad  not 
•IreadT  been  made  cannot  operate  at  a  ratlQca- 
tlOD  of  the  contract  bo  as  to  make  it  binding. 
indMnapoIuT.  Wann  <Ind.)  748 

0.  The  liability  Incurred  by  a  d^  contract 
to  pay  an  annual  sum  during  a  period  of  yean 
for  tbe  disposal  or  sewage  is.  Ktthtn  the  mcan- 
taiK  of  a  (xiDsiituiional  provision  tbat  nay  lia- 
ttUty  "ezceedinfE  in  any  year  tbe  income  and 
revenue  provided  for  It  for  socb  year"  ahai)  be 
void,  to  be  deemed  the  amount  annuallr  paya- 
ble, and  not  tbe  aggregate  for  the  nfaole  time 
of  the  contract.     MeBean  v.  Prt*7u>  (Oal.)  7tM 

6l  a  contract  for  atreet  lighta.Ior  five  yean 
at  a  certain  price  per  tight  per  year,  payable 
moDtbly,  made  by  the  eierative  depariment 
of  public  worka,  when  no  appropriation  forthe 
parpoae  bad  been  made  except  for  a  mouth  or 
two  in  advance,  Ig  void,  where  the  ilalutepro- 
vldcB  Ibat  no  execnlive  department  shall  bind 
the  city  by  a  contract,  agreement,  or  In  any 
way,  to  any  extent  bevood  tbe  amoant  of 
money  at  tbe  time  already  appropriated  by  or- 
ijlnanca  for  the  purpose,  bdu  that  all  contracts 
and  agreements,  expreaaed  or  Implied,  and  all 
obligationa  of  anv  and  every  sort,  beyond  Bucb 
existing  approptiatioDS,  are  absolutely  Told. 
IndianafOtu  t.  Wtnn  (lod.)  T48 

1,  No  vole  is  required  to  render  a  town 
«ab)ect  to  tbe  obligntions  of  the  Massachuieiis 
actot  18St,  chap.   STO,  aa  to  tbe  purchase  ot 

Er<^rty  for  the  establisbmeut  of  a  light  plant, 
I  addition  to  tbe  two  vours  provided  by  g  8  of 
the  act,  that  it  la  expedient  for  tbe  town  U  -- 

■erciae  tbe   authority   conferred    by    tbe   

OitUmi  GatliOht   Go.  v.  WalcrJUld'iMam.)  4ST 

8.  A  petition  to  compel  a  town  wbicb  has 
elected  to  ealebliah  a  li^^ht  plant  to  purchase  a 

Slant  already  in  operation,  as  required  by 
lais.  act  idm,  cbap.  370.  Is  not  wboUy  de- 
feated by  the  fact  Ibat  tbe  poles  cariyiog  the 
light  wires  in  the  highways  were  not  legally 
located.  la. 

9.  Tbe  schedule  of  property  which  ttie 
owner  of  a  light  plant  wishes  to  aell  to  a  town 
which  has  elected  to  establish  one  under  Ibe 
Haasochuaetla  act  of  1S91,  chap.  t)70,  need 
not  he  sufficiently  particular  to  sustain  a  de- 
cree for  speclQc  periormance,  orsucb  aa  would 
be  required  in  a  formal  conveyance  of  prop- 
erty. It  is  eufflclent  if  It  >could  enable  the 
commisiilnnera  to  Identify  the  property  and 
intelligently  make  an  adjudtcatloo  as  to  what 
aball  be  sold  and  purchased.  Id. 

10.  BatiGcalion  by  a  gas  and  electricllght 
corporation  of  the  action  of  Its  board  of  direct- 
«l  L.  a  A. 


on  In  electing  In  due  time  to  aell  Its  propertv  to 
a  town  which  has  dedded  to  establish  a  light 
plaDt,UDder  Ihc  MaaBOchusetts  act  of  ISDl.chap. 
370,  before  tbe  town  bas  changed  tls  posi- 
tion, will  make  tbe  act  binding,  although  it 
wae  not  within  the  thirty  days  given  the  cor- 
poratloD  in  which  to  act.  Id. 

11.  A  town  wblcb  elecU  to  avail  itself  of 
the  provisions  of  a  statute  enabllngit  to  estab- 
lish a  light  plant  cannot  attack  tlie  act  as  un- 
oouBtiiutlonal  because  It  gives  the  owner  o( 
an  eiisling  plant  llie  optton  to  compel  it  to 
purchase  that,  and  makes  no  provision  tor  a 
jury  trial  as  lo  value.  £1. 

13.  A  apedflcation  of  the  itema  in  detail 
which  make  np  a  general  fund  for  which  a 
dty  tax  levy  ia  made  it  not  neceaaary  under  a 
charier  which  requires  the  statement  to  ipedfy 
only  the  amount  required,  and  directs  the 
levy  of  snch  sums  as  may  be  sufDdent  foi 
lawful  pnrpoeea.  Hagf  v.  Dmtgltu  Counit 
(Wis.)  318 

18.  EBtimaUa  by  the  board  ol  public  work, 
and  tbe  comptroller,  required  I^  the  cbartei 
of  thedty  of^ Superior  under  Wb.Lawa  1801, 
chap.  IM,  do  not  limit  the  power  of  tbe  com- 
mon council  In  fixing  theamouut  tor  wbicb  a 
tax  levy  may  be  ordered,  ai  they  are  required 
to  "  levy  such  sume  of  money  as  may  be  sr' 

AHont  ••  i 


Id. 


NOTJ 

Hunidpal  ccrporaliona;   liatdlity  for  negli- 
gence as  to  electric  wirea  581 
Validity  of  anoexation;  contest  of  annexa- 


tion. 


187 


Compelling  ptirchaae  of  light  plant  by.    4S8 

Ultra  tirtt  oocttact  of.  748 

Validity  of  contract  at;  amount  of  lodebt- 

ednesB.  TH 


NATURALIZATION. 

NoTBS  AND  Bhidil 
Effect  of,  on  Inheritance.  181 

NEQUQEHCE.      Bee    also    Oasb;    RaUt 
ROADS,  4,  Trial.  4,  S,  14-16. 
1.  iNegliirence  of  a    parent  cannot   be  im- 
puted to  a  child  in  an   action  brought  for  tbe 


8U 

2.  The  doctrine  ot  comparative  negligence 
Isno  longer  tbe  law  In  Illiaoia.  Oieero  d:  P. 
a  Ob.  v.  HHener  (HI.)  381 

8.  The  concurring  negligence  of  two  partlea 
makes  both  liable  to  a  third  party  injured 
thereby,  if  tbe  injury  would  not  have  occurred 
from  the  oegllgenca  of  one  of  them  only. 
Oitp  Eieetne  8lr«et  R.  Co.  v.  Gonery  (Ark.)  570 

NoTBs  AitDBRizra 
See  abo  SixfTTjaoii^  Ubes;  Oa^. 

Negligence:  in  sale  of  dangerous  article.  SSO 


.,  Google 
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HSW  TRIAL. 


A  new  trial  will  not  be  gnaMd  wb«ra  It 

Enrent  that  the  nvnll 
tr-  "    


be  mm 

I    M   Bill 

probablj    be   tbe   mow.      Ltfmi 
(Mont.} 


(ortDjurletcaiiwdl^kdefACtiTeelactrlc  wire, 
by  the  fact  tint  the  Teoord  at  police  betOqaar- 
tera  does  not  sbow  tbat  notloe  of  tbe  defect  waa 
mdL  tn  u  stated  t^  a  paUolmaD  who  lertiBed 
tbat  be  reported  tbe  defBct  before  tbe  accident 
happened.  Denter  Ooruci.  Eke.  (k.  f.  Simp- 
MM  (Colo.)  SM 

Notice,    see  OnABDUM  un>  Wabd, 

mrisAifCEB. 

1.  Bpedal  or  peculiar  dam  afss  differing,  not 
merely  In  degree,  hot  in  kind,  from'  tbow 
wblcb  are  deemed  oommoD  to  all,  mntt  be 
suffered  Id  order  to  give  a  private  party  a  right 
of  action  to  abate  a  public  nuiaanoe.  MaJiler 
T.  Brumder  (WIi.)  605 

3.  A  privBle  party  caonot  mniatain  an  ac- 
tioD  to  enjola  the  obstruction  of  a  public  road 
or  street  wblcb  is  a  eul  d*  *ae,  by  a  fence  be- 
tween his  property  and  tbe  end  of  tbe  road, 
merely  tKCBuse  he  purchased  his  premises  with 
reference  to  a  plat  which  Indicalad  tbe  exist- 
ence of  auch  road.  H. 

NOTU  AKD  Bbikfi. 
HnlaaDce;  prerention  of.  109 


1.  The  incumbent  of  an  office  cannot,  be- 
cause of  Ihe  inellglbilily  of  bis  succesaoi.  bold 
over  after  his  official  term  has  expired  nod  bis 
mcceseor  b&s  been  electei  and  qualified,  ualeaa 
such  ioelfgibtlity  has  been  established  In  tbe 
manner  prescribed  by  law.  tUment  t.  Carter 
(Or.)  843 

2.  The  ofQclal  acts  of  public  offlcers  (n  bd 
office  created  by  an  uncotisiitulioaal  statute, 
performed  tiefore  it  has  been  declared  uqcod- 
slitullonal  by  an  authoiitBtive  decision  bv  tbe 
courts  of  the  slate,  cauonl  be  collaterally  at- 
Ucked.     SlaU  7.  Gardner  (Ohio)  660 

8.  Tbe  liablllt*  of  a  county  trustee  who 
gives  a  bond  fsllhfully  to  perform  tbe  dntfes 
of  his  office  and  collect  and  pay  over  school 
taxes  is  flsed,  not  merely  by  the  term*  ol  his 
bond,  but  by  the  laws  relntini;  to  his  office. 
Statt,  OverUm  Cmntg,  v.  Copeland  (Tenn.)S44 

4.  An  officer  is  not  to  be  considered  aa  a 
debtor  for  public  funds  In  his  bands  which  he 
baa  no  right  to  use  in  any  nay  except  for  the 
purposes  of  his  trust;  and  be  holds  ihem,  not 
Blhclly  SB  a  special  bailee,  but  a^  a  trustee 
clothed  with  legal  duties  and  llabilitiea.        Id. 

5.  A  deposit  of  public  funds  in  a  bank  of 
undoubted  standini;  and  reputation  is  not  neg- 
ligence or  want  of  proper  biiBlness  prudence 
and  caution  on  the  part  of  an  officer.  Id. 

NotES  AKD  Bkief& 


Officer*;  dtfaeto  under  uaconaHtatloBal  aiat- 


OPTION.    Bee  Oostractb.  B. 


noder  Dak.  Comp.  I«W8,  $  9612,  atiboogb  n 
mode  of  procedure  for  enforciiig  It  is  pn- 
•crlbed,  makes  such  children  llaUe  to  the 
county  when  it  has  furnished  Deoeaaaiy  ana- 
port  to  an  Indigent  and  belpleaa  parent.  J» 
Oook  Oountt  V.  Eammom  {&.  D.)  4n 

Horn  AMD  Bbiefb. 
Parent  and  chfld;  oral  contract  tor  adoptioo. 
Slfr 

PARUAKEHTABT  LAW. 

1.  A  mayor  can  Tcteonlylo  break  a  tie.anA 
not  to  make  one.  In  the  election  of  adty  ofHcw 
"by  joint  convention  of  the  city  coimcH,"  un- 
der a  charter  which  provides  "tbat  the  mayor 
ahall  preside  in  the  board  of  aldermen  and 
'   meetings  of  the  two  boarda,   bat  shall 

only  a  casting  vote,"  although  anotber 

provlidoD  declares  that  "the  mayor,  board  of 
aldermen,  and  common  council  ahall  conaii 
tute  Ihe  ci^  council-"  Broan  t.  KatortMeii 
11» 

PARTNERSHIP. 

Insolvent  members  of  an  insolveot  firm  can- 
_}tuse  tbe  partnership  property  In  pay  thdr 
Individual  debts,  leaving  the  parioersblp  debta 
upaid.  Jaekton  Bank  r.  Darfty  (Miss.)  41& 
Notes  akd  Bribfs. 
.  Partnership:  criminal  liability  for  recdving 
deporit  in  insolvent  bank.  1^ 

~  gbt  to  use  of  name  on  dissotutloo.        6G7 

PEDDLERS.    Bee  also  Coxuebcb.  8,  4. 

NoTSB  ASD  Brixfb. 
Invalidity  of  license  tax  on.  87» 


For  a  pbotograiiber  to  make  additioital 
ipiea  from  anegallveof  a  picture  from  wbich 
_  customer  has  procured  a  certain  number  of 
copies  to  be  made  Is  breach  of  contract  as  well 
aa  a  violation  of  confidence.  Cortitt ».  B.  ft". 
Waiter  Co.  (0.  0.  D.  Mass.)  28S 

PICTURE.    See  iKJtnrcnon.  7;  Pbitact. 


PLEADING.    See  alao  Arpui.  ahd  Bb- 

ROR,  1;  LlXITATIOR  OF  ACTIOKS,  4. 

1.  Under  the  reformed    prooedni 


..CoeH^lc    . 


Pool  Saujuo— Quo  Wabuaitto. 


Mt  «DtlUe  coraplalnaiit  to  mich  relief,  If  It  ao 
b«^to  amended  u  to  ontiile  him  to  aome  relief. 
F.  ^HngfltU  Engin*  &  T.  Ob.  (IdiI.) 


9^  A  defendant  vbo  !•  brongbt  into  ■  anlt  br 
aMs-bill  mKf  hltnwlf  Die  a  croM  bill  wbere  » 
ia  neccMUT  to  do  oooiplete  jiuttoe  and  t«rml- 
ni(«  tlie  lltintloii,  under  a  atatute  proTldlng 
Uiat  anr  deftndant  may.  after  Allng  Ua  an- 

HTM,  exhibit  and  file  hla »^>      •»-- 

lUinoi*  SieA  Of.  (la) 


M-UIL     BtMf-  1 


POOL  BEUJHG.    See  Statctm,  a 

POOR  AHD  POOR  X^WB.    Bee   Pa- 
axat  oat  OmuK 

Noras  ahs'  BBixn. 


PRINCXPAI.  AND  SURETT.    See  also 
ATTAOBinarT,  8;  Intd.nction,  2^;  Jnso- 

UHNT,  S. 

A   surety   will   be  dtach&r^,    even  after 

Judgment  af^aiiut  him,  by  tbe  discharge  of  Ihe 

iirincipal  bennse  of  matters  iobereat  in  tbe 

irantaciioD.     Mi^ner  t.  Springfyid  Snaint 

.ir.  a>.(Ind.l  59 

NoTxa  Asv  Bribpb. 

PriDclpal  and  surety;  enjoining  Judgtnent 

iigalnM  or  in  favor  of  auretiea.  S9 

)*RIVACY.    Pee  also  Injuhctioh,  C,  T. 

1.  Tbe  publication  or  the  life  ot  an  inreotor, 
wbetber  he  is  reRarded  as  a  public  or  a  private 
cbsracier,  ckddoi  be  enjoloed  as  su  invasiOD  of 
Ihe  right  of  privacy,  since  the  freedom  of  the 
preu  is  &  cousiitutioDHl  rlgbt.  CWm*  t.  B. 
W.  Walhir  Co.  (C.  C.  D.  Sou.)  283 

2.  Tbe  picture  or  photoj^raph  of  a  public 


per«Q— fluch  la  a  fn^t  Inveutor — may  Iaw- 
lully  be  published  in  a  nenapaper,  magsEine. 
nr  book.  If  a  copy  oan  be   obtained   nitbout 


breach  of  contract  or  violation  of  confidence. 

Id. 

3.  A  woman's  rfgbt  of  prlVB(7,  In  so  faraa 

t'  Includea  tbe  rigbt  to  prevent  Ihe  public  from 

malting  picturei,  busts,  or  staluea  of  ber  to 

cammemorate  her  vrorth  or  services,  dcea  not 

survive  ber  so  that  it  can  be  enf  nrced  by   ber 

relalivei.    IkhvyUr  t.  Ouriii{S.  T.)  886 

NoTN  AND  Briefs. 

Privacy;  Uw  of.  283 

iDJnnction  to  protect.  286 


PROCESS.    Bee  Wan  aitd  Pbocbss. 
IROXIBU.TE  CAUSE. 

1.  Negligence  Is  Ihe  proximate  cause  of  an 
aiddent  only  wben  under  all  the  dTcumstancea 
■)«  accident  might  have  been  reaaonably  for»- 
Men  by  a  num  of  ordinary  IntelUgenoe  and 
S  L.RA 


prudence.    It  ia  m 

la  the  natural  conaeqneii  _     _ 

Eviir  r.  La  Orotte  Oity  B.  On.  (Wk.) 

2.  The  proximate  canae  of  damatfea  to  a 
building  by  fire  when  cotton  Ii  stored  (berelD 
without  right  is  the  storage  of  tbe  cotton  there- 
in, if  except  for  that  the  flre  could  have  been  ex- 
tlngnlabed  with  little  or  no  damage.  Aniitr- 
am  T.  Mitltr  (Tenn.)  6M 

PUBLICATION.    Bee  Pbitaot,  1. 

PUBUC  IHPROVEHENTB.  BeealM 
CoKsnTtrnosAi.  Law,  14, 16. 
1,  An  anessment  upon  abuttlnjr  property  fw 
street  Improvement^,  levied  accordfug  to  bene- 
flta,  h  not  a  violation  of  Va.  Const,  art.  10,  $  1, 
requliiag  taxation  to  be  equal  and  uniform  up- 
on all  piopertv  according  to  value.  YMett  v. 
AUaandria  (Va.)  883 

3.  An  ordinance  for  a  local  anesBment  by 
the  front  foot  la  not  authorized  by  a  statute 
providing forasaeasmentsaccordingto  beneflta. 

Id. 

8.  An  asaessmeDt  for  a  street  ImproTemenl, 

levied  only  upon  property  fronting  thereon  and 

made  by  the  frontage  rule,  la  Invalid  when  the 


fits. 


anirea  It  to  be  made  according  u 
affti  V.  Douglat  Otninty  (Wis.) 


318 


1.  ABsessmeQta  upon  property  according  tc 
tbe  frontage  of  each  lot,  made  without  actual 
view  of  the  properly  or  considering  the  actual 
beneflta  accruing  to  each  parcel,  are  invalid 
where  the  law  requires  tbe  lots  to  be  asseeeed 
"Id  proportion  to  tbe  beneflts  secured  thereto," 
even  If  tbe  property  abultlogorfrontlngon  the 
improvement  la  made  an  aaseasment  district 
Id. 

5.  The  failure  of  an  assessment  made  by  the 
frontage  rule  to  show  upon  its  face  that  It  was 
made  according  to  tbe  beneSts  accruing  to  each 
parcel,  when  the  statute  raquircs  aucb  benefits 
to  be  taken  as  the  measure  of  the  assessment 
renders  It  void.  Id. 

6.  An  appeal  from  an  assessment,  which  per- 
mits a  review  only  of  tbe   amount  assessed,  is 

not  Buch  a  remedy  ai      

set  aside  the  asaeasmi 

7.  Faymentby  aproper^  ownerofhli  pro- 
portion of  an  assessment  b  not  a  condition 
precedent  to  relief  agaiast  the  aasejement,  when 
that  is  made  in  eniire  disregard  of  tbe  statute 
BO  that  It  Is  presumed  to  be  unequal  Id. 

Notes  aitd  Bsiefb. 
Public    improvements;    validity   of   i 


31S 


for;    uniformity; 
SS3 

PUBLIC  HOMET. 

HOTES  AKD  BaiESB. 

Action  by  taxpayer  to  [xeveDt  misuse  of.  475 

QUO  WARRANTO. 

Leare  to  s  taxpayer  to  proeecute  an  ectioB 


of  quo  warranto  t 


It  annexation  to  s 


Raitlb — Sbaboh  avd  Suxork. 


dty,  glreo  under  lom  Code,  A  8U8,  li  ooodu- 
■It«  Igainst  HD  attack  mkde  Id  tbe  quo  wu- 
imDto  proceedinga  on  the  ground  that  bis  !□' 
tereU  nu  trivial.    :Sea(«,  IF«K,  v.  Da  Moinet 

RATFLE.    See  Lottkst. 

RAIIAOADS.  See  also  Euihxnt  Do- 
main, 1-8,  tt-B;  EviDBNOT.  »;  lixrt  amd 
Seizdrk 

1.  A  railroad  aeeklng  to  crosa  another 
■hould  be  pennllted  to  employ,  and  required  to 
paj,  the  neceasaiT  waicbmaa  at  such  croas- 
faig.  Butte,  A.  A  P.  R  Oa.  y.  Montana  U. 
B.  Co.  (Mont.)  S08 

t.  The  Uabllltj  of  »  ranroad  company  for 
faDure  to  keep  a  ddewalk  arroes  Ita  track  In  flt 
and  Mfe  condition,  a*  regnlred  b;  law.  Ib  not 
affected  by  tbe  fact  that  a  nsbl  of  action  mfj^bl 
posalbl}'  exUl  for  tbe  same  defect  agalDst  a 
muntdpallty.  J^Jpny r.  Detroit, L.  AN.  R. 
Cb.(Mlch.)  170 

S.  A  man  Injured  while  driving  a  span  of 
horses  with  a  Know  plow  acmes  a  railroad  track 
In  cleaning  a  sidewalk  Is  not  ptecluiled  by  his 
nnosual  uw  of  tbe  walk  from  maintaining  an 
scilDQ  agBlnBt  the  nillroad  company  for  a  de- 
f«ct  In  the  walk  caused  by  missing  planks,  If 
the  accident  naa  due  to  failure  to  keep  tbe 
crosslDK  Id  a  reBSonsbly  safe  und  suitable  con- 
dition for  ordinary  lue.  /d. 

4.  A  child  should  not  be  held  to  tbe  sane 
de^ee  of  care  in  BToliilng  daoKcr  while  walk- 
ing on  a  railroad  (rack  sa  s  person  of  maiare 
Vfsrs  and  accumulated  ezpetience.  Both  t. 
Vnton  Depot  Ca.  (Wash.)  B6S 

0.  Kicking  can  out  of  sight  around  a  curve 
on  a  donn  grade,  without  any  person  on  them. 
In  a  thickly  settled  community,  where  It  Is  tbe 
custom  to  use  tbe  track  as  a  footpath  witbout 
objection  from  tie  railroad  company,  and  it  is 
koown  that  from  fifty  to  one  hundred  people 
a  day  walk  upon  the  track,  and  the  cars  are  not 
usually  SPOt  ibis  way,  la  such  gross  and  wil- 
ful ne^lieence  Ibat  the  railroad  company  will 
be  liable  for  a  child  killed  by  acarihus  kicked, 
—especially  wbero  two  of  them  were  kicked 
on  pamliel  tracks  at  the  same  time, — altboufh 
tbe  chUd  had  no  right  to  use  the  tntck.        M. 

Noras  AHD  Briefs. 
Railroads:  duty  as  to  sidewalk  at  crossing. 

170 
Right  to  open  highway  across.  IBS 

Duty  as  to  licensee*  on  track.  86S 


RECEIPT.    Bee  also  Acoobq  jtsD  Satib- 
FAcnoN. 

IToTEa  AKD  BBmrfc 
Conclusiveness  ot  111 

RECEIVERS.    See    also     CoNfT.TOT    or 

Laws,  8;  CoRPOIUTI0K^  88;  CouRTe,  6. 

1.  A  loan  by  a  hank  to  an  embarrassed  tele- 

Itnpb  compuy  which  is  in  pressing   need  of 

SIL.  R.  A. 


for wbicbr<.__.   ...  

to  be  issued,  will  not  give  The  bank  a  ties  m 
the  BBseta  superior  to  a  first  mortgage  on  the 
property.  If  neitber  the  bank  nor  tbe  penou 
who  were  paid  out  of  the  loan  obialited  t» 
celvers'  certificates.  Farmeri  Loa,*  A  J,  (k 
».  Bankeri  A  N.  TtUg-  Oo.  (N.  Y  )  W 

2,  A  claim  for  rent  fiir  pmperty  leased  to  i 
corporation  which  has  been  placed  in  thehaali 
of  a  receiver,  in  a  suit  in  wbich  tbe  leasorjato^ 
which  accrues  subsequently  to  hi*  appoisi- 
meat,  cannot  be  made  a  preferred  claim  leiisM 
tbe  funds  Id  his  bands,  unless  he  tn  hcisdofM 
the  leaae.  Tradetnian  Pub.  Oa.  t.  AwonSi 
Car  WiMi  Oo.  (Tenn.)  W 

KoTsa  Ain>  Bskfi. 
See  also  Courts. 

Recetvera;  effect  of  ordet  appointing;  attack- 
ment  of  assets.  lilt 

BEFEREHCE.    Bee  EuHKirr  DoxAOi,  U. 

REUOIOUB   SOCIETIEa. 

The  majority  of  the  memhen  of  a  Free  ffUl 
Bsptiat  society  cannot  against  tbe  will  of  tb 
minority  trans Fer  property  oblaiaed  for  the  at 
and  benefit  of  that  denominatloD,  wbich  btUi 
the  doctriuM  of  Armlnius,  to  the  Baptist  it 
nomlDalloD.  which  isCalvlniitio,  notwitbilsod 
Ing  apro vision  in  the  manual  of  church  goren 
ment  at  the  Free  Baptist  denominatioa  to  Uw 
effect  that  a  church  In  good  standing  may  bar) 
a  letter  of  dismission  and  recommendalioa  »> 
another  evangelical  denomination,  as  tbd  q- 
pears  to  refer  to  the  church  as  an  eccleaiasiici', 
rather  than  as  a  pur«ly  legal,  bo47-  P^^  ^■ 
CAamplin  (Iowa)  Ml 

Motes  ard  Briefs 

~lJ 


ADTEnaa    PoBa» 
,  Law.  M 


uoh;  Wills,  B. 
BEHEDT. 


eCoj 

REPLEVIN.    Bee  Aotiok  or  Snrr,  i. 
RESCME. 

For  i6sum6  of  contents  of  book,  see        80 
BEVZEW.    See  Jdimiient,  S. 

See     Bahis,    i 


SEARCH  Am  SEIZURE. 

The  con atitu lion al  protection  against  nnn* 
sonable  seizures  Is  violated  by  ealering  a  pn 
vate  incloaure  and  taking  away  from  thf  p^ 
session  of  the  owner  under  order  of  court  ■ 
wrecked  boiler,  engine,  and  other  maletiils  1^ 
use  »M  eihiblts  on  a  iMtwecution  of  aavtba 


.,Cex>^lc 


penoB  for  crlmloal  DegUnpoe  in  nnslDg  Uie 
cxplodon  of  the  boiler.  Jfitubtrrj/  t.  Oumn- 
Ur  (Utch.)  163 

SEAT  OF  OOVERNMiarT.    See  Capi- 
tal, N0TB8  AND  Bnisn;  CoMWiTU'llOMAl. 

Law,  B-S;  CoMTKAtm,  I. 
SEDUCTIOir. 

A.  betrotbed  person  bu  nortKbtof  &ct)oa  for 
The  Beductlon  or  HUenatioi)  of  (he  aSectiou  of 
hisaffianoed.     Cbmt.  Sini(A(Hlcb.)  883 

SEIZURE.    Sea  Bkabch  asd  Skieuxk 

aCBVICE.    Bee  Wbit  axd  PsocEaK, 

SET-OFF    AND     COUHTERCItAIH. 

Bee  also  PLEADixa,  3. 

Nom  AND  Bbiofb. 


8HIPPINO.    Bee  Adukaltt. 
SPECIFIC  PERFORMANCE. 

A  contract  to  ftive  a  mfnoritT  atockbolder 
tbe  rijibt  U>  control  tbe  atock  01  anotbei  and 
TOte  it  at  a  stocbboldera'  mcetlnK,  for  tbe 
Bole  purpose  of  securing  cootrol  of  tbe  corpora- 
tion bj  tbe  use  of  lucb  slock,  will  cot  be 
■pedScallj  enforced  Id  equity.  OagtY.  Fuller 
(N.  D.)  «n 

STATE.    SeeAcnoMOBSuiT,  1;  ArroBKXir 
OKaERAL;  COD8T8,  2;  iNjiraoTiON,  18. 


STATUTE   OF    FRAUDS.     Bm   Con- 

STATUTES.    Bee  al«o  Comuon  Law,  1. 

1.  Tbe  cooatnictloti  placed  upon  a  Klatote 
penal  ia  cbarActer  by  public  officers  cbareed 
with  tbe  duty  of  execuiiog  Its  provltlooa 


many  years  maj  properly  'ae  oooatdered  Id  de- 
termining tbe  fcgiaUi'—  ■-'—■'--  "— •-  - 
AdiliJti  Club  (N.  Y,) 


termininK  tbe  IcgiaUlive  IqIciilIod.     People  1 


!.  A  praclical  Interpretation  of  a  statute, 
aocepleil  aa  correct  for  nearly  three  quartersof 
a  century,  laeniJiled  to  respectftil  coDsideratioa 
by  tbe  courts.     Brvwn  v.  F\Mltr  (Ut.)  116 

S.  The  re-enaclment  of  tbe  New  York  ctfll 
eervira  lav  a  ler  the  adopllnn  of  the  Cooitltn- 
tion  of  ItJM  is  not  necessatj  Id  order  to  make 
itappllrible  tothedepartmeulof  public  works, 
to  wbich  It  could  noi  apply  under  tbe  Constitu- 
tion Id  force  nh^n  tbe  act  was  passed,  as  the 
new  CoDsMturiOD  not  ooly  adopts  tbe  principle 
of  Ibe  law,  but  declarea  "sucb  acts  o(  the 
leglalHture  .  .  .  as  arc  now  In  force  shall 
be  and  continue  tbe  law  of  this  stale  subject  to 
such  slteralioiip  as  tbe  leicislalure  iball  make." 
Pitiple.  HeVlelland,  v.  ItiibtiU{fl.  Y.)  809 

L  A  tloiute  for  the  annexatioD  of  territory 
to  all  cities  haTlDf;  more  Iban  a  specified  popu- 
lation is  wilbin  a  coiiRtiiuil'inal  provlsioD 
H£:iinst  Irical  leglsl  iiloc.  when  there  Is  but  one 
ci'.y  In  Ibe  siatr  to  wblcb  it  can  apply.  ^Uttr, 
I 'ri(,  T.  Dt*  Uoinit  (Iowa)  loS 

S>L.R.A  a 


.   coosiltutional   ^*iitoB 


8.  Pool  aeltlnftls  Ibe  onW  form  of  betting  at 
waser  tbat  U  punlahablc  W  a  statute  which 
prohibiiB  beta  and  wagera  of  all  kinds,  but  the 
title  of  wbich  is  "An  Act  to  Prerant  Pool 
Selling,  etc"    Bx  parte  Laey^S^)  8S3 

7.  The  words  "and  ao  foith"  Id  the  title  of 
a  statute  cannot  supply  an  orolwibn  when  the 
title  is  leaa  cotDprebeDsive  than  the  body  of  the 
■Utnte.  Id. 

Norm  AXD  Bbikvb. 
'  Statutes;  snfBdeDcy  of  title;  embracing  more 
than  one  object.  888 

STIPULATION.    See  Coustb,  4. 


STOLEN  PROPERTY.    See  Cosrou- 

TIOH^  le. 

STREET  RAILWATR    Bee  alw  Cab- 
Kinne,  ll;Ei.EOtiuoAL  Usm  axd  Affu- 

AMCXB,  S-7,  V. 

NoTBS  AKD  Bsisn. 

Liability  for  neftHgeDce  as  to  dangerous  eleo- 

trie  currents  on  wires,  see  Buotricai.  Ubu. 

8UBROOATION. 

NoTU  Aim  Bbibf& 
See  also  IirainiAKaB. 
To  party  who  be*  paid  debts.  40B 

SUmSART  PROOEEDINOS.   Seeabo 
Tbial,  L 

HOTBS  AND  BsiKra. 

Injunction  aa  to  Judgment  by  ra  agataiBt 
surety  in.  63 

BUNDAT,    See  also  CoNaTncnoNAi,  Law, 
6,  2a. 
The  fact  that  forfelu  were  deposited  on 
Sunday  to  bind  the  parlies  to  an  agreement 
which  was  invalid  because  made  on  Ibat  day 
does  Dot  frive  one  of  them  any  right  to  recover 
hlg  deposit  after  the  bolder  has  executed  the 
transacitoD  on  a  subsequent  day  by  dellferlng 
tbe  forfeit  to  the  other  party  before  be  was  no- 
tified not  to  do  ao.     ThornAiU  r.  &Btar{A.}a.) 
792 
NOTB8  AND  BitiEra. 
Sunday;  Talldlty  of  Sunday  law;  dasa  legis- 
lation, m 

TAXES.    See  also  Contbacts,  U;  Hdntci- 

FAL  COHPURATIONI,  12, 18;  CoUHTIBS;  IN- 
JtlNCTION,  17, 

1.  The  requirement  of  Ey.  Slat,  g  4328.  that 
erery  foreign  building  and  loan  association 
doing  businesa  wilbin  the  stale  shall  pay  into 
the  treasury  annually  3  per  cent  of  its  annual 
gross  receipts,  does  not  vInUte  Ky.  Const. 
S  174,  requiring  all  nonexempt  properly. 
whether  owned  by  natural  persooa  or  corpora- 
liuDB.  to  be  uniformlT  taxed  in  proportion  to 
Its  Tsltte,  but  providing  that  noUiiBg  aball 


i,CoogIc 


pmwDt  ft  tej»tton   bued  oa    "fmncbiMt." 
Sautium  BOg.  A  L.  AanK  t.  Norman  (Ky.)  41 

Sl  a  fchool  dlatriot  cannot  If  It  cw  Mcover 
kt  bII,  ncttyet  ttoia  uioUwr  dlitrict  vblcli  hM 
collected  Uz«a  upon  Imnds  wttbfn  tbe  (omter, 
through  «  mlttake  of  the  clerk  u  to  the  locatf  on 
of  the  lends,  n  greater  sum  than  it  would  bxn 
collectad  had  there  been  no  mistake.  IRtlm*  t. 
Board  of  Edueation  (111.)  82B 

8.  A  school  dlrtrict  canaot  recoTCT  from 
another  dUtrict  which  ba»  collected  taxes  upon 
lands  within  tfaefonner,  through  a  mistake  of 
tlic  clerk  as  to  the  location  of  the  lands,  any  of 
tbe  inies  so  collected,  allbough  the  rate  percent 
of  tb£  tax  at  extended  in  the  fonner  was 
(berebj  made  greater  than  It  otherwise  would 
have  been,  where  the  full  amount  of  the  levy 
made  by  its  hoard  of  education  was  collected, 
as  ihe  district  does  not  become  a  trustee  for  one 
taxpayer  of  an  excessive  amount  collected  from 
anocber.  Id. 

A.  Taxpayers  In  one  school  district  who  tdI- 
untarily  pay  ataxfor  anotberdlstrtct  levied  by 
mlslBke  upon  their  lands  cannot  recover  back 
the  amount  paid,  where  the  books  were  kept 
open  for  inspection  by  thorn,  and  tbe  means  of 
knonledac  existed  to  learn  and  know  all  tbe 
facts,  although  they  supposed  that  tber  ' 
paying  the  tax  of  tbe  district  in  which  I 
lands  were  sltaated. 

Notes  ixa  Bkiets. 

Tutea;  for  what  porpoae  authorised. 

Sight  to  recover  on  payment  to  wrong  school 
distifct  — 


TELEPHOKES.     Bee    also    Eltcthical 
Qaza,  7. 

NOTBS  AMD  Bbibts. 
LiahUltf  for  negligence  as  to  dnngeroua  elec- 
tric currents  on  wires,  see  Electkioal  Ubkb. 


TRADEMARK. 

1.  Prior  use  of  a  Dame  by  other  persons  Is 
■oScient  to  defeat  a  trademark,  althoufib  it 
was  not  a  commercial  use  and  was  only  for  a 
short  period,  if  it  was  such  tbst  the  nsme  bad 
already  become  exieosiTely  recognized  and 
well  known  before  it  was  claimed  as  a  Irade- 
mark.  Boyt  v.  J.  T.  Lovett  Vo.  (0.  C.  App. 
Sd  C.)  4 

2.  The  words  "Green  Monntaio"  cannot  be 
appropriated  b;  an  Individual  as  a  trademark 
for  grape  vines  snd  grapes  which  are  tbe  nat- 
nnl  product  of  tbe  Oreeo  Mountains,  to  tbe 
exclusion  of  others  who  deal  in  ■imilararUclea 
originating  in  the  same  locality.  Id. 

8.  An  organic  article  which  by  the  law  of 
Its  nature  is  reprodnctiTe.  and  derives  its  chief 
value  from  its  innate  vital  powers  Inde- 
pendently of  tbe  care,  management,  or  in- 
genuity of  man, — such  as  seeds,  plants,  or 
vines,— cannot  be  the  subject  of  a  trademark 
so  as  to  prevent  the  use  of  the  name  of  tbe 
parent  slock  by  any  person  coltlvating  and 
selling  its  piodticta.  Id. 

81  L.R  A. 


A  Hie  words  "fireproof  olT  cannot  n 
claimed  as  'a  trademark  for  an  illnmlnaiiii|r 
oil,  since  the  words  are  descriptive  ol  <iu 
which  Is  not  inflammable  altbough  It  Is  sjC 
llteraOy  proof  against  fln.  dwtt  t.  BtaxdaTi 
OU  Of.  (Ala.)  8M 

Nonti  AKD  BBIStK. 

Trademark:  validly  (rf.  SH 

TBADEMAHE.       See     abo     Oobtou- 

TIONS,  7. 

A  purchaser  of  Ihe  ai 

ad  log  pannership  upi 
.  irtners  directly  or  to 
corporation  organized  by  him  to  cany  oi 
bu^neas,  and  to  which  be  transfera  the  pn^ 
erty,  is  entitled  U)  make  use  of  the  Ann  Dime 
for  the  purpose  of  continuing  the  basioe«ti 
its   successor.     Buyder   Hfy.   0».  t.  Buj/dw 

(Ohio)  sn 

TREES.    See  Tbupam. 
TRESPASS.     Bee  also  Aimui^  t. 

The  unreasonable  cutting  or  trimmlnt  tt 
trees  on  a  sidewalk  by  employees  who  nin 
Butborlty  to  cut  or  mm  trees  so  far  tt  :h 
necessary  in  removing  telephone  wiree  wlikt 
they  have  been  lawnlly  ordered  to  itmois 
will  not  SosUin  an  action  of  treapess  by  tls 


1.  A  summary  proceeding  tor  a  KBtrslDbi| 
order  against  carrying  on  a  bndnest  dedsred 
by  the  Tegislature  to  m  a  common  nulsanoe  h 
not  a  case  within  the  scope  of  the  oomtita- 
lional  guaranty  of  the  right  of  trial  \i]  jvn. 
EeparU  Seder  {0.0.)  (ffl 

2.  A  person  who  has  a  flxed  oi^nion  at  to 
the  guilt  or  1nuocenc«  of  a  person  cbargrd  m 
principal  in  a  crime  is  not  a  compeUnt  Jon* 
upon  the  trial  of  one  charged  ut  leoatorj. 
Slatt  T.  GUim  (Jlonl.)  SM 
Qaeationa  for  Jnry. 

3.  The  extent  of  the  inloxlcatlou  of  a  pts- 
senger,  the  conductor's  knowledge  of  bit  ooo- 
dition,  and  the  safety  of  the  place  at  wUeb  ha 
was  ejected,  srequestlons  for  the  Jury.  J>«>» 
tiiU  3bN.R.Co.  V.  J9hn»on  (Ala.)  sn 

4.  The  exercise  of  due  care  or  canliai  is 
boarding  an  electric  street  car  while  to  dmUos 
is  a  gueeiion  for  the  Jury.  OUtro  AP.  B,  Ca 
V.  Jfoiner  (HI.)  W 

B.  Carrying  a  lighted  coal  oil  lamp  intot 
cellar,  with  knowledge  that  a  large  amonnt  of 
Illuminating  gas  has  escaped  therdn,  and  Ibf 
lighting  of  maicbes  Iberein,  do  not,  as  a  mit 
t«r  of  law,  preclude  recovery  for  injuries  fron 
eiplosion  of  such  gas,  nbere  it  is  not  ceftiis 
that  tbe  explceion  was  tbe  result  thereof,  twl 
^le  lapse  of  lime  and  other  circumttancca  td- 
mit  ol*  a  finding  that  It  might  have  been  dna 
to  other  causes,  snd  thequestlonis  forthejorr 
QmaolUlated  Oat  Co.  v.  Crocker  (Hd.)         7» 


XJuoB— WAoia 


MT 


■rrouDi  of  the  ffirt  Ibat  thpj  ctine  from  a  ptr- ' 
ticular  iMTHMry.  Ctartnilon  Laud  I,  A  A.  Co. 
T.  McCUiliiiKt  iTa..)  flC9 

iDstmctlanB. 

7.  Aq  jusiTuctlna.  tht  nbatance  of  wliltta  to 
ContBiDt^l  la  HD  intlructloD  gifen,  it  prupeVl; 
rrfusMl.     MiteAeUv.  Vharttilen  lAght  <t  P.  Co 


<8.  Cl 


077 


B.  The  Irtil  Judge  ii  not  required  to  strlVe 

ou'  (rom  a  teuuidr  loctiarge  a  pari  nbicb  rvn- 

den  ii  dereciiTe,  uitl  djuge  tlie  remainder. 

Id. 

0.  A  xenen)  reqoert  to  pnt  an  InitrLifllon  1o 
writing  does  not  rover  a  remaik  of  Itae  court  in 
reiponse  to  a  remmk  or  counBcl  ia  Itlfrarcu- 
meDL     Hogert  t.  ^^^{ATk.l  ISO 

10.  Tbe  roun  cannot  Inairucl  tbe  Jiiiy  us  to 
Thai  weffibt  abould  be  ^veu  to  tektimonj, 
tfito  If  it  ri'lBteo  lo  HdmUaioaa  of  tbe  accusi-il. 
BiaUf.  Ulrim  (KlonL)  204 

11.  Ad  iDBlruclion  In  b  criminal  case  de- 
pmillne  upon  circum&rHTi'fal  eTiiU'tm:.  thai  the 
Jury  miiHl  not  be  "aurladed  bejood  a  reusnTiable 
a:iiibt  of  rHcb  link  In  tbe  cbaiD  oF  ciicum 
■Innces"  relieil  U[i')ri  Ui  eeiablinb  711IU.  but  ibal 
ii  ia  auntcifDt  if  Ihey  are  "sntiiiSed  bcir.Dtl  a 
naM>r>at>1e  doubl  lliat  deteDdont  ia  Kullty," — 

Id. 


12.  A  aiaiement  by  the  court  that  grfal 
"bnlilf  injury"  is  a  "feiociy  committed  oo  tbe 
pfraon*"  b  erroQPOua.     Tbe  question  must  lo  a 

JreaiexieDI  boleft  13  tbe  Judftmeatot  Ibejury. 
ogert  t.  Slate  lArk.)  iM 

18.  An  Inflrurlion  requested  by  a  carrier, 
omparinj^  tbe  InjuHct  received  by  a  paa^enger 
O]  a  l)avi:'i;:e  car  aud  Iboae  to  whicb  a  peKtn- 
g:r  would  bave  been  linble  In  a  regular  paa- 
a:iiger  coacb,  ia  propet}r  refused.  Bultimnrt 
r-  P.  R.  Co.  ?.  .StAinn  <Md.)  BIS 

14.  An  InstruclloD  Ibat  no  blame  would  at- 
hcb  to  defpnitHnt  from  the  raiting  of  a  wire 
Ciarjted  wiib  elL-ctrtclty  and  lis  remaining  on 
I' le  ground  in  a  public  tboroughCare.  ualees  it 
1  as  allowed  for  an  unreHSOoable  lime  to  re- 
■  inln  iliere  "afler  O'lice."  is  properly  refused. 
UiteheB  »,  Chailaton  Ught  <t  P.  Co.     (S.  Cl 


K^n"  waa  the  caufe  of  the  ThII  of  a  wire 
cibrfKd  with  electricity,  and  difruilant  cc 
piD?  was  not  nepligenl  In  allowing  it  to 
main  Fur  hd  unreiipouahle  time.  It  nuiild  nnt  lie 
liable,— is  ni>l  uiisieHiiing  where  Ibe  judge  also 
lostrurta  tlisl  if  the  acciitent  wax  due  to 
tbe  virea  being  Imprnptrlv  erected  or  main- 
tained  or  in  tlii'lr  beinj^  allowed  lo  remain  on 
the  alrpeta  an  unuHiially  longtime,  ilie  com- 
pany would  l>e  liuble.  Id. 
10.  Ad  InB'ructinTi  that  a  company  (nalntnin- 
Itir  an  elecirlc  wire  carrying  a  diinccroui  cur- 
rent, over  a  public  iireet  or  alley,  is  not  nn  in- 
aurtr  of  tbe  SHMy  al  pHS-crsliy,  but  In 
coDsinictlnf!  tti  line  and  mainiiilnlng  the  sfin>e 
Is  bound  to  Ibe  uiniosi  de^ee  of  cure  anil  dllt- 
fence,— ihm  Ii  10  tbe  bigbcHl  depree  of  care, 
iklli,  aod  liiliitei'Ce,— ao  Hi  tn  make  the  tiHnie 
MIe  against  hi  li'lintH  so  far  as  a  cli  snlely  can 
by  Ibe  uae  of  aucb  rare  and  flllii'eiicf  be  ^e 
cuieii,— ia  nnl  ernmexua.  alriiougb  it  ia  iHlrer 
to  iDslnict  tbe  Jury  that  tbe  company  i»  buuud 
Bl  L.  K.  A. 


to  exerclae  that  renMoable  can  and  cautton 
which  would  ne  exercised  by  a  rexRonably  cau- 
tiiiUB  and  prudent  person  uuder  the  aame  dr- 
ciimsiancea.  Dattet  OantoL  Site.  Ca.  t.  Himp- 
*on  (Colo.)  SM 

Submlaalon  of  questions. 

IT.  Tbere  la  no  abuse  of  diacretlon  Id  refus- 
ing to  aet  aside  a  aubmisalon  wblcb  la  claimed 
lo  have  been  made  under  Ibe  misiaben  belief 
Ibat  no  anawer  bad  been  flied,  where,  allbough 
the  answer  tt aa  not  Died  on  ihe  day  It  waa  due, 
li  bud  been  on  file  for  several  moniha.  which 
fact  by  the  exercise  of  ordinary  it  ilifreoce  could 
have  been  disc 
Irig  tbe  order 
Qaoun  (Ey  ) 


Irig  tbe  order  of  lubml 


ly  coiiDK 


Giving  or  wltbholdlDfc   from  tbe   Jury 

quesiloos  for  special  findings  of  fact  ia  wttbin 
tbe  illBcrellon  of  tbe  trial  court,  under  Colo. 


may  be  required  by  the  court  ro  find  specially 
upon  any  particular  questlooa  of  facia,  to  be 
aiBiedtolhemln  wrltiog.  Denvtr Coiuol.  Sire 
Co.  T.  Simpion  (Coio.)  IW 

nSAOE.    See  OuROK, 

USURY. 

Tbe  deteose  of  usury  caDvot  be  set  Up  by  an 

a<:si^nce  for  certain  creditors  among  wbona  to 
not  included  the  one  cliilniitig  the  usurioua 
debt,  where  tbe  aadgoee  bas  00  property 
chargeable  with  the  payment  of  that  debt  in 
common  with  othere,  and  tbe  assele  coming  to 
him  will  not  be  affected  by  the  fact  that  such 
u>ury  does  nr  does  not  extok  Parktr  t.  BtUid 
HoUl  Co.  (Tenn.)  7W 

NOYKB  AKD  BBIXm 

UiDry;  lo  bar  remedy  In  equity.  *  70S 


VOTERS  AND  ELECTIONS. 

1.  TbeofUcial  announcemeot  of  Ihe  remit 
of  an  election  by  tbe  proper  canTaEsing  board 
ia  of  tiindlng  force  aa  la  Ibe  fact  of  ao  actual 
election,  unlit  reversed  or  aet  aside  by  a  court 
of  compcienl  Jurisdiction,  Biate,  liamar,  r. 
Johumn  iFlB.)  SG7 

2.  A  statute  making  It  an  indictable  offense 
lo  vote  wllhoul  presenting  to  Ibe  Judges  of 
clei  lion  an  original  po'l-lax  receipt,  or  a  cerli- 
Qeil  diipliCHle  copy  thereof,  or  a  cenlQcnte  of 
a  conKjnlile  or  dejiuty  collector  or  clae  an  alB- 
dnvit  of  tlie  voter  Ibst  he  liaa  paid  his  poll  tax 
HCi  Ibat  hia  receipt  la  lost  or  mlapiaced,  to 
wlihin  Ibe  poner  of  the  legtalature,  even  aa 
B)  plied  to  a  voter  who  baH  actually  paid  hto 
poll  tax,  wlierc  Ibe  Con<-lliuiioD  requires  "aat- 
i-fiic'iiry  evidence"  of  aucb  payment,  and  also 
eivis  llie  k'gislalure  power  lo  enact  iawa  "to 
»v\\<v  ilie  Iteeliim  of  eleciiona  and  ibe  purity 
or  the  ballot  box."    BlaU  v.  UUi  (Tenn.)      SSI 


ivCoogle 


Waters— W^HiT  add  Pbookk 


1.  An  Ulasd  formed  la  a  nayignble  river 
where  land  hai  been  wuhed  ftwa;  jchtb  be- 
fore doei  not  beloDg  to  the  owner  of  the  re- 
maliider  of  the  Iracl,  uoleas  the  formation  of 
the  Island  is  made  bjr  Hccretlom  beginDiDir  at 
the  water  line  i>f  h!a  remaining  land.  WaSae« 
T.  i>ri«r  (Ark.)  817 


bj  Burface  water,  without  doing  RDTihius 
more  than  Is  neceBsar;  In  the  Intereata  of  gooa 
buBbandry,  doex  not  canstitute  a  cause  of  ac- 
tifiQ  In  fnror  of  the  otvner  of  lower  landa  on 
which  the  water  will  be  more  liable  to  over- 
flow or  will  overflow  in  greater  quantltlea  In 
case  of  unusual];  beary  raiiiB,  where  It  does 
not  appear  that  he  canoot  protect  himself  at 
amnll  expense  compared  with  the  beneflia  re- 
Bultins  to  the  upper  proprietor  from  the  im- 
proved drainage  of  his  landa.  OitJUlan  v. 
ScAiaidt  (Minn!)  647 

8.  Water  need  not  be  funifshed  without  pnj 
bjan  Incorporated  board  of  watercommission- 
era  having  no  source  of  revenue  for  the  run- 
Diag  expenses  of  the  waterwork*  except  the 
water  rales,  to  a  bouse  of  correction  which  U 
under  the  control,  for  the  most  part,  of  a  boatil 
of  inspectors,  and  not  of  the  cil;  council,  al- 
though the  city  is  obliged  to  pay  the  expenses 
•o  Far  as  they  eicecd  the  earnings  of  the  ingil 
tulion,  since  any  such  burden  should  be  laid 
upon  the  whole  body  of  taxpayers  of  the  city, 
and  cot  upon  those  only  who  are  private  con- 
■umers  of  water.  Detroit  t.  Board  qf  Water 
Uomr*.  (Mich.)  4Ri 

NoTBi  Aim  BKiKn. 
Waters;  right  to  lud   made  by  accretion. 


Rights^  to  surface  waleia. 


1.  Children  cannot  be  deprived  of  their 
rigbis  In  property  jjiven  them  by  will,  by  the 
fact  I  bat  a  contract  by  the  leslator  to  (dve  prop- 
erty to  tbeir  father,  which  was  not  carried  out, 
is  enforced  against  tbe  estate.  A'oKack  y. 
lia-fffr  (ao.)  810 

2.  An  entry  of  an  account  tn  a  savings  bank. 
In  the  uamea  of  husband  and  wife,  Bunject  to 
theorder  of  cither  and  to  survivorship  on  the 
dealb  of  either,  made  by  a  transfer  of  funds 
from  a  former  account  in  the  name  of  tbe  hus- 
band alone,  but  designating  bis  wife  as  the 
person  to  whom  payment  should  be  made  in 
the  event  of  bis  atnence  or  dealb,  niakee  the 
new  Bccoiiot  entirely  separate  and  dtslinct,  so 
that  the  leslamenlary  character  of  the  old  ac- 
count will  not  inhere  in  the  new  one  and  make 
It  admisBible  to  probate.  Mitrepoiiian  8at. 
Bank  V.  Hvrphg  (Md.)  454 

3.  Testator's  intent  that  the  heirs  are  to  be 
ascertained  by  the  slatuie  In  force  when  tbe 
eiecutOTT  devise  take  effect  appears  where  a 
devise  RiTing  the  fee  to  daughters  provides 
that  tf  taey  leave  no  surviving  issue  tbe  estate 
"on  their  decease"  shall  be  divided  amoug  liis  > 
nL.R.A. 


helis  at  law  according  to  the  statote  of  de- 
scents, their  heire  and  assigns  forever, — epedil- 
ly  where  there  would  be  stbls  death  Initonehdr 
recognized  by  law  besides  tbe  daughters,  be- 
cause of  the  alienage  of  a  son  who  wbs  never- 
thelesa  recognised  by  the  will  as  a  beneficiarv. 
DeWoifv.  Mid^ton  (R.  I.}  141 

4.  Other  devisees  must  contribute  to  make 
up  a  deflcic  In  t  devise  caused  by  a  widow'i 
election  lo  take  dower  instead  of  a  ^ft  nader 
tbe  will,  where  the  refused  share  of  "tbe  widow 
given  to  the  disappointed  devisee  is  not  suffi- 
cient to  supply  tbe  loss  to  sucbderisee.  Lotto 
T.  Brotm  (Tenn.)  8M 

C.  The  right  of  remaindermen  to  be  acceler- 
ated and  Immedtalely  to  enter  upon  and  enJoT 
the  use  of  land  devised  subject  to  a  wido*': 
life  estate,  which  arises  when  she  refuses  Eo 
take  under  tbe  will,  is  subject  lo  tbe  superior 
right  of  a  disappointed  devisee  whose  share  » 
diminished  by  the  widow's  election  to  hsvt 
compensation  for  such  loss  by  taking  tbe  life 
interest  which  tbe  widow  refused.  id. 

NoTKB  um  Bbietb. 


WITNESSES. 

which  he  is  presiding.UDdei 

Sand.  &  H.  (Ark.)  Dig.  §  2965,  providTngtbtl 
the  judge  may  be  called  as  a  wltacaa  t?  eitbn 
psriy,  but  that  in  such  case  it  Is  in  tbe  discR 
tiiin  of  the  court  to  order  the  trial  to  take  place 
before  another  judge  or  jury.  Rogan  t.  SlaU 
(Ark.)  465 

2.  A  party  to  a  contract  witb  a  deceased 
person,  as  well  as  to  a  cause  of  action  agaiea 
bis  estate.  Is  Incompetent  to  testify  in  tbecsM. 
Aotcadt  V.  Berger  (Mo.)  tJlO 

8.  Tbecredlbilityof  awitneas  cannotbeim^ 
peached  by  Bbowing  that  sbe  was  addicted  lo 
the  morphine  habit,  unless  it  is  shown  that  sbe 
was  under  the  influence  of  the  drug  wlten  the 
Incident  occurred  of  which  she  has  testified  it 
tbe  trial,  or  unless  her  memory  is  impaired. 
Statev.  0/ritn(Mont)  2M 

4.  A  defeodant  tn  a  mmlnal  case  cannot  be 
questioned  as  to  matters  wbolly  remote  from 
tbe  question  of  guilt  or  innocence  of  tbe  crime 
charged,  so  as  to  amount  to  a  general  assault 
upon  hi*  character.  H. 

NOTEB  ADD  BoiEira. 

Witnesses;  competency  of  Judge  as  wiuwst 
in  a  cause  on  trial  before  hlm>-(I.)  Rolest  lo 
judpes;  (IL)  jnalicea  of  peace.  4*5 

WORLp'S  FAIR.    Bee  GomiTiBi. 

WRIT  AVD  PROCESS. 

Service  of  process  on  the  persona  wbo  n 

last  elected  president  and  secretary  of  a  o  >»- 

ration  which  has  been  defunct  tor  severaly  :>. 

and  one  of  whom  has  claimed  lo  be  tbe  ■>« 

stockholder  and  owner  of  the  assets.  «  ir 

they  sppear  end  answer  In  a  suit  to  win  ip 

Itssflatrs,  muat  be  regarded  u  baTtng  ts 

madeon  tbemoffldallyaswellaslndlnsnr  y 

ParluT  r.  BitM  OitdCa.  (Tenn.)  M 
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OASES  IN  31  L.R.A. 


31  T,.  R.  A.  33,  PAYTON  v.  McQOUWN,  97  Ky.  757,  63  Am.  Bt.  Rep.  437,  31  S. 

W.  874. 
Injaaetton  mgrnlBrnt  jBdvnaeBta.       ^ 

Cited  ID  noUa  (31  L.  R.  A.  775,  on  injunctions  againit  judgments  for  defensei 
existing  prior  to  their  rendition;  (32  L.  R.  A.  323)  on  general  equitable  jurisdic- 
tion  in  regard  to  injunctions  against  judgments. 

31  L.  R.  A.  41,  SOUTHERN  BLDO.  ft  L.  ASSO.  t.  NORMAN,  98  Ky.  294,  58  Am. 

St.  Rep.   367,  32  S.  W.  fl52. 
TmzlBK    baalBCBB    or    franehlie. 

Approved  in  Fidelity  A  C.  Co.  t.  Louisville,  106  Ky.  211,  50  S.  W.  35,  sus- 
taining ordinance  imposing  license  of  from  (2  to  $3  on  every  $100  of  previous 
year's  premiums;  Western  U.  Teleg.  Co.  v.  Korman,  77  Fed.  28,  sustaining  tax 
upon  corporations'  intangible  property,  as  not  in  violation  of  }  174  of  Kentucky 
Constitution;  Northwestern  Mut.  L.  Ins.  Co.  v.  Lewis  ft  Clarice  County,  23  Mont. 
491,  98  Am.  St.  Rep.  S72,  72  Pac.  982,  sustaining  legislation  imposing  upon  in- 
surance companies,  both  domestic  and  foreign,  tax  varying  according  to  busi- 
ness done. 

Cited  in  note  (67  L.  R.  A.  68,  S2)  on  taxation  of  corporate  franchises  in  t^e 
United  States;  (60  L.  B.  A.  333,  340)  on  constitutional  e<;uality  in  the  United 
States  In  relation  to  corporat*  taxation;  (60  L.  R.  A.  98)  on  corporate  taxation 
in  the  United  States  as  affected  by  the  contract  clause  in  the  Federal  Consti- 
tution. 

31  L.  R.  A.  44.  HOYT  v.  J.  T.  LOVETT  CO.  17  C.  C.  A.  662,  39  U.  8.  App.  1, 

71  Fed.  173. 
Enjolnlas  aae  of  K«osraphl«J  umca. 

Cited  in  footnotes  to  American  Waltham  Watch  Co.  v.  United  States  Watch 
Co.  43  L.  R.  A.  826,  which  authorizes  injunction  againxt  deceptive  use  of  word 
"Waltham"  by  other  manufacturer  of  watche^  at  same  place;  Pi llsbury- Washburn 
Flour  Alilla  Co.  v.  Eagle,  41  L.  R.  A.  Ifl2,  which  authorizes  injunction  against  use 
of  geographical   name  on  flour   made  eUewhere   from   wheat  of  different  grade. 

31  L.  R.  A.  47,  STATE  e»  ret.  BOARD  OF  TRANSPORTATION  v.  SIOUX  CITY, 

O.  ft  W.  R.  CO.  46  Neb.  882,  05  N.  W.  786. 
LcKl'latlw  ponent. 

Approved  in  Stale  es  rel.  White  v.  Barker,  116  Iowa,  110,  67  L.  R.  A.  252, 
77 
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03  Am.  St.  Rep.  222,  80  N.  W.  204,  holding  that  Donjudicial  powers  cannot  be 
Tested  by  legislature  in  judges  of  courts  created  hy  ConstitutioD. 
Cited  In  not«   [33  L.  R.  A.  185)   on  legislative  power  to  fix  tolls,  ratea,  or 

31   L.  R.  A.  55,  STATE  v.  CONLON,  65   Conn.  478,  48  Am.  St.  Eep.  227,   33 

Atl.  519. 
LlcenalDC   and   revBlatlBK   bsalneH. 

Approved  in  State  v.  Smith,  67  Conn.  550,  52  Am.  St.  Bep.  301,  35  Atl. 
B06,  holding  invalid,  ordinance  iicenaing  milk  dealers  as  beyond  power  speriGcal- 
ly  granted  by  charter;  Norwalk  Street  R.  Co.'s  Appeal,  60  Coon.  591,  39  L.  R, 
A.  TBS,  37  Atl.  lOSO,  holding  statute  invalid  granting  municipal  authorities 
power  to  reeulate  location,  etc.,  of  street  railways  as  interfering  with  judiciary: 
McKeon  v.  Sew  York,  N.  H.  4  H.  R.  Co.  75  Conn.  347,  61  L.  R.  A.  733,  63 
Atl.  850,  denying  police  power  of  state  la  authorize  temporary  occupation  by 
railroad  of  highway  without  compensation  to  abutter  for  deprivation  of  access; 
Mnlmo'B  Appeal,  73  Conn.  233,  47  Atl.  163,  holding  that  legislature  may  regulate, 
even  prohibit,  any  business  in  its  nature  injurious  to  public;  State  v.  Harring- 
ton, SB  Vt.  034,  34  L.  B.  A.  103,  35  Atl.  516,  sustaining  statute  requiring  itin- 
erant venders  to  pay  state  license  of  $25  and  deposit  $500  security,  besides  pay- 
ing local  fee  based  on  stock  value;  State  v.  Mitchell,  97  Me.  73,  04  Am.  St.  B«p. 
481,  53  Atl.  887,  holding  unconstitutional  discrimination,  exemption  from  pay- 
ment of  peddlers'  license  of  all  owning  stock  in  trade  over  specified  amount. 

Cited  in  footnote  to  Broadfoot  v.  Fayetteville,  30  L.  E.  A.  245,  which  sus- 
tains statute  discriminating  in  favor  of  nonresidents  of  city  as  to  allowing  stock 

Cited  in  note   (33  L.  R.  A.  641)   on  municipal  power  over  nuisances  relating 
to  trade  or  business. 
iBtrrpretntloa  of  Coaatltnllov  and  atatntea. 

Cited  in  State  v.  McKee,  73  Conn.  27,  49  L.  R.  A.  546,  84  Am.  St.  Rep.  124, 
46  Atl.  409,  holding  exercise  of  legislative  and  judicial  power  limited  by  con- 
stitutional principles  of  lilierty  and  free  government;  State  v.  Travelers  Ins.  Co. 
73  Conn.  260,  57  L.  R.  A.  483,  47  Atl.  290,  holding  that  constitutional  limiU- 
tions  may  he  interpreted  by  historic  facts  and  political  and  social  conditions; 
Swanson  v.  Ottumwa,  118  Iowa,  189,  59  L.  R.  A.  630,  91  N.  W.  1048,  holding 
that  courts  consider  essence  as  well  as  form  in  determining  constitutionality  of 
statute  or  contract. 
AdmlaafbllltT  at  evideaee  procared  br  treaiwaa. 

CiUd  in  State  v.  Griswold,  67  Conn.  300,  33  L.  R.  A.  230,  34  Atl.  1046, 
holding  evidence  admissible  although  procured  by  officer's  trespass  in  searching 
without  warrant. 

31  L.  R.  A.  59,  MICHENER  r.  SPRINOPIELD  ENGINE  k  THRESHER  Oa 
142  Ind.  130,  40  N.  E.  679. 

Cited  in  later  appeal  in  23  Ind.  App.   131,  65  N.  E.  32,  granting  review  to 

vurety  suffering  default  through  ignorance  of  facts,  on  discovery  of  new  evidenc*. 

Cited  in  notes  (30  L.  R.  A.  568)  on  injunctions  against  judgments  for  mat' 
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terB  arising  subsequentlj  to  their  rendition;  (31  L.  It.  A.  40)  on  negligence  m 
cause  lor  snd  as  bar  to  injunctions  against  judgments;  (31  L.  R.  A.  775)  on  in- 
junetions  against  judgments  for  defense  existing  prior  to  tlieir  rendition;  (32 
L.  R.  A.  322,  323,  327)  on  general  equitable  jurisdiction  as  to  injunctions 
against  Judgments;  (54  L.  R.  A.  766)  on  wlio  maj  sue  or  take  other  procecd- 
inga  to  set  aside  judgments  against  otlier  pnrtiea. 

31  L.  R.  A.  67,  HOLDOM  v.  ANCIENT  ORDER  U.  W.  150  III.  619,  60  Am.  St. 

Rep.   133,  43  N.  E.  772. 
RiKkt  «t  one  partr  to  poller  to  prolt  br  murder  of  anotber. 

Cited  in  footnoUs  to  New  York  L.  Ins.  Co.  v.  Davis,  44  L.  R.  A.  305,  which 
holds  only  assignee's  interest  in  policy  forfeited  by  his  murder  of  insured; 
Schmidt  V.  Northern  Life  Aaso.  61  L.  R.  A.  141,  which  sustains  right  of  es- 
tate of  insured,  murdered  bj  beneficiary,  to  recover  insurance;  Lanier  v.  Box, 
€4  L.  R.  A.  458,  which  sustains  right  of  wife's  distributees  to  proceeds  of  policy 
on  husband's  life  payable  to  her  if  she  survived  him,  otherwise  to  his  estate, 
although  latter  murdered  her  and  afterwards  took  his  own  life. 
Rlckta  of  bvneflolarr  ft  iBaane   laaared. 

Cited  in  footnote  to  Buchannau  v.  Supreme  Conclave  Improved   O.  of  H.   34 
L.  R.  A.  436,  which  holds  beneficiary  entitled  to  notice  of  failure  of  insane  in- 
sured,  to  pay  assessments. 
FFCBBiBpdon   ■■    to   ledBlatlve    eaaetneDla. 

Approved  in  People  ea  rel.  Columbia  Constr.  Co.  v.  Hinrichsen,  161  HI.  226,  43 
N.  E.  973,  holding  that  courts  assume  that  legislature  enacts  laws  in  view  of 
settled  maxims  and  principles  of  statutory  construction. 

31  L.  B.  A.  70,  BOARD  OF  EDUCATION  v.  BLODGETT,  165  111.  441,  46  Am. 

St.  Rep.  348,  40  N.  E.   1025. 
Rl«ht  of  defense  as  ppopertT. 

Approved  in  Gibbs  v.  Chicago  Title  &  T.  Co.  79  111.  App.  25;  Ireland  v.  Mack- 
intosh, 22.UUh,  310,  61  Pac.  901,  holding  right  to  plead  bar  of  statute  of  limi- 
tations, after  expiration  of  time  limit,  vested  right  not  to  be  devested  by  leg- 
islature; Fish  V.  Farwell,  160  111.  252,  43  N.  E.  367,  holding  defense  of  limi- 
tation against  money  demand,  property  within  constitutional  guaranty  of  due 
process  of  law;  Eingnrtner  t.  Illinois  Steel  Co.  103  Wis.  370,  74  Am.  St.  Rep. 
871,  79  N.  W.  433,  holding  bar  of  statute  of  limitations  vested  property  right 
which   extinguishes  cause  upon  which  it  operates. 

Cited  in  footnotes  to  Bates  v.  Cullum,  34  L.  R.  A.  441,  which  sustains  statute 
excluding  nonresidents  from  benefit  of  statute  of  limitations  as  to  cause  of  ac- 
tion arising  before  they  left  state;  Kipp  v.  Elwell,  33  L.  R.  A.  435,  which  holds 
void,  statute  for  enforcing  outlawed  judgment  for  taxes;  FinlaysoD  v.  Peterson, 
33  L.  R.  A.  532,  which  holds  defect  in  foreclosure  proceedings  from  failure  to 
publish  notice  of  sate  for  full  statutory  period  incurable  by  retrooctive  legiala- 

Cited  in  note  (45  L.  R.  A.  611)  on  vested  right  in  defense  of  statute  of  timi- 
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Hnnlcipal    InniBiillleB. 

Approved  in  Re  Greene,  55  App.  Div.  483,  07  N.  ¥.  Supp.  £01,  and  People  ex 

rel.  Rodgera  v.  Coler,  108  N.  Y.  20,  52  L.  R.  A.  823,  82  Am.  St.  Kep.  605,  59  N. 
E.  716,  holding  tbat  municipal  corporationa  enjoy  iatat  immunities  from  legis- 
lative interference  for  benefit  of  private  corporations  or  individuals  as  buaine,^ 
corporations  and  private  citizens. 

31  L.  R.  A.  74,  BEVERCY  v.  BARNITZ,  55  Kan.  468,  49  Am.  St.  Rep.  257,  42 
Pac.  725. 

Remedy  ■■  part   of  evntract   obllKatlon. 

Reversed  in  later  appeal  in  Bamitz  v.  Beverlj,  163  U.  8.  122,  41  L.  ed.  98, 
16  Sup.  Ct.  Rep.  1042,  holding  that  statute  granting  redemption  rights  not 
previously  existing  cannot  constitution  ally  apply  to  sale  under  prior  mortgage. 

Cited  in  footnote*  to  White  v.  Fanners'  Highliae  Canal  ft  Reservoir  Co.  31 
L.  R.  A.  82S,  which  holds  act  regulating  distribution  of  water  from  canals  valid 
as  applied  to  prior  contract;  Peninsular  Lead  t  Color  Worica  v.  Union  Oil  k. 
Paint  Co.  42  L.  R.  A.  331,  which  holds  statute  for  dissolution  of  attachment 
by  assignment  for  creditors  within  ten  days  void  as  to  contracts  made  when  right 
of  attachment  absolute;  Board  of  Education  v.  Blodgett,  31  L,  R.  A,  70,  which 
denies  power  to  take  away  from  school  district  complete  defense  under  Etatola 
of  limitations;  Jones  v.  German  Ins.  Co.  40  L.  R.  A.  860,  which  sustains  stst- 
ute  shortening  time  of  insurance  company's  immunity  from  suit  without  ex- 
tending period  of  limitations;  Kirkman  v.  Bird,  68  L.  R.  A.  670,  which  sustains 
as  to  prior  obligations  statute  exempting  wages  for  sixty  days  preceding  levy. 

Cited  in  note  (31  L.  R.  A.  721)  on  statutes  exteniiing  mortgagor's  right  of 
possession  on  foreclosure  of  pre-existing  mortgages. 

Denied  in  State  ea  rd.  Tliomas  Cruse  Sav.  Bank  v.  Gilliam,  18  Mont.  100,  33 
L.  R.  A.  557,  45  Pac.  661.  Reversing  18  Mont.  04,  31  L.  R.  A.  723,  44  Pac  394, 
granting  mandamus  compelling  issuance  of  deed  six  months  from  sale  though  tii»e 
for  redemption  extended. 

31  L.  R.  A.  86,  BEAVAN  v.  WENT,  155  111.  592,  41  N.  E.  fll. 
BSect  of  ■lteii«sc  ob  rtkltt  of  tnherttniice. 

Approved  in  Jele  v.  Lemberger,  163  III.  343,  45  N.  E.  279,  denying  nonresident 
alien  kindred  right  to  contest  will  devising  real  property;  Meodowcroft  v.  Winne- 
bago County,  lai  111.  508,  54  N.  E.  040,  holding  that  next  of  kin  of  itl^timate 
intestate's  mother  cannot  take  when  tracing  kinship  through  alien;  De  Graff 
V.  Went,  164  III.  490,  45  N.  E.  1075,  holding  that  alien  cannot  take  or  trans- 
mit real  estate  by  devise  or  inheritance  in  absence  of  treaty. 

Cited  in  Wilcke  v.  Wilcke,  102  Iowa,  180,  71  N.  W.  201,  holding  inheritance 
direct  when  from  brother  to  brother,  and  therefore  not  affected  by  alienage  of 
parents. 

Cited  in  not«s   (31  L.  R.  A.  146)   on  effect  of  state  statutea  and  constitution* 
on   inheritance  through   alien;    (31   L.  R.  A,   177}    on  alien's  right  to  inherit; 
(32  L.  R.  A.  177)  on  effect  of  treaties  on  alien'a  right  to  inherit 
Wbo   sre   next   of  ktn. 

Citri  in  Lockwood  v.  Moffett,  177  111.  57,  52  N.  E.  260,  holding  tbat  "kin- 
dred"  includes  "next  of  kin." 
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31    L.   R.  A.    109,   BARHETT  v.   MT.   GREENWOOD   CEMETERY   ASSO.    159 

HI.  38S,  90  Am.  St.  Rep.  168,  42  N.  E.  691. 
Rcmt  rain  Ins:   iib1b#b«c. 

Approved  in  Maaon  v.  Mattoon.  SS  III.  App.  528,  granting  injunction  restrain- 
ing pollution  of  stream  by  iewoge;  Weeton  Paper  Co.  v.  Pope,  155  Ind.  402,  56 
!>.  R.  A.  902,  67  N.  E.  719,  and  Kewanee  v.  Otley,  204  111.  410.  09  M.  E. 
383,  sustaining  injunction  against  polluting  stream  though  otherwise  contam- 
inated; PitUburgh,  C.  C.  ft  St.  L.  R.  Co.  v.  Crotbersville,  159  Ind.  335,  64  N.  E. 
014,  holding  maintenance  of  similar  stock  pens  in  vicinitj  no  justiAcation  In  ac- 
tfcin  to  enjoin  abatement  of  stock  pens;  West  Arlington  Imptov.  Co.  v.  Mount 
Hope  Retreat,  97  Md.  206,  64  At!.  982,  holding  that  injunction  restraining  pol- 
lution of  stream  will  not  be  denied  because  plaintiff  contributes  to  pollution  in 
-different  way;  Carmichael  v.  Texarkana,  94  Fed.  572,  holding  city  liable  for 
wrongfully  pouring  water  upon  anotlier's  land  or  polluting  watercourse  thereon. 

Cited  in  Columbia  Ave.  Sar.  Fund,  S.  D.  Title  ft  T.  Co.  v.  Prison  Commission, 
92  Fed.  S03,  refusing  to  restrain  erection  of  public  buildings  when  not  apparent 
that  waters  will  be  contaminated  thereby. 

Cited  in  note  (41  L.  R.  A.  752)  on  correlative  rights  of  upper  and  lower  pro- 
prietors as  to  use  and  flow  of  water  in  stream. 

iBjanetlOD  Bcalnat  Isdlctuble  olfenB*. 

Approved  in  Christie  Street  Commission  Co.  v.  Board  of  Trade,  02  III.  App.  806, 
holding  injunction  proper  although  offense  'indictable;  Cella  v.  People,  112  111, 
App.  379,  sustaining  injunction  to  restrain  maintenance  of  pool  room  which 
ie   also  a  i 


31  L.  R.  A.  112,  DOWLING  v.  LANCASHIRE  INS.  CO.  92  Wis,  83,  65  N.  W. 

738. 
l>dciTBlloii   of   leirl>ln"T'    powera. 

Approved  in  Re  North  Milwaukee,  93  Wis.  622,  33  L.  R.  A.  641,  67  N.  W.  1033, 
holding  that  legislature  cannot  delegate  power  to  municipal  corporations  save  u 
authorized  by  Constitution ;  State  ea  rel,  Adonis  v.  Burd^,  95  Wis.  400,  37  L. 
R,  A.  161,  60  Am.  St.  Rep.  123,  70  N.  W.  347,  holding  that  legislative  powers 
cannot  tie  delegated  to  stflte  board  of  health  or  any  nthpr  hody;  Staff  ex  rel.  Boy- 
cott V.  La  Crosse,  107  Wi»,  659.  84  N.  W.  242,  hohiing  tliat  law  must  be  com- 
plete when  leaving  legislature  though  dependent  upon  fai'ta  to  be  determined; 
Arms  V.  Ayer,  192  111.  811,  «8  L.  R.  A.  282,  85  Am.  St.  Rep.  357,  81  N.  E. 
851,  holding  fire-escape  law,  othenvinc  valid,  not  invalidated  because  inspector 
vested  with  discretion;  Adams  v.  Beloit,  103  Wis.  36D,  47  L.  R.  A.  444,  81 
N-  W.  869,  holding  law  not  invalid  because  local  olDciala  may  determine  facts 
upon  which  it  is  b>  t>ecome  operative. 

Cited  in  Qilhooly  v.  Elizabeth,  66  N.  J.  L.  485,  4D  Att.  1106,  holding  law 
unconstitutional  which  delegates  U  governor  power  to  appoint  commission  to 
district  or  redistrict  wards;  Potla  v.  Breen.  167  111.  78,  30  L.  R.  A.  155.  59 
Am.  St.  Rep.  262,  47  N.  ¥..  31,  holding  board  of  health  powerless  to  oompel  vac- 
cination as  prerequisite  of  school  attendance;  Eureka  City  v.  Wilson,  15  Utah, 
64,  48  Pac.  41,  sustaining  ordinances  prohibiting  moving  buildings  on  streets 
vilthout  permission  of  mayor  or  other  officer;  Montgomery  v.  American  Cent.  Ins. 
L.  R.  A.  Air.— Vol  IV. — 0. 
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Co.  109  Wic  150,  84  N.  W.  175,  susUining  an-ard  though  not  provided  for  ii 
etADdard  pcliiy. 

Oitcil  ill  fccitnote  to  State  em  r«I.  Howe  v.  Dea  Moines,  39  L.  R.  A.  285,  ohi'h 
denies  right  of  legislature  to  delegate  power  to  Hx  amount  of  tax  for  piihlit 
library  to  be  levied  by  common  couneil. 

DiatingTiished  in  Businestt  Men's  Ijcague  v.  Waddill,  M3  Mo.  500,  40  1~  B.  A. 
502,  footnote  p.  501,  46  S.  W.  262,  denying  injunction  against  approval  of  uni- 
form  insurance   policy   by   superintendent   of   insurance   under   unconstitutionil 

Valldltr    «f    wBlver. 

Approved  in  Gobs  v.  Agricultural  Ins.  Co.  92  Wis.  236,  65  N,  W.  1034!,  holding 
waiver  of  title  effective  when  agent  liaa  knowledge  tberpof;  McDonald  v.  Fire 
Aaao.  93  Wis.  3a0,  67  N.  W.  719,  liolding  condition  waived  when  agenta  nware  iil 
encurobraJicea;  Pliicnix  Ins.  Co.  v.  Randle,  81  Mias.  724,  33  So.  500,  holding  thu 
policy  cannot  be  declared  invalid  after  loas,  by  reRson  of  noneomptian<!«  with  nm- 
ditions  thereof  of  which  agent  knew  when  poiiiy  waa  issued;  St.  Clare  F^niie 
Academy  v.  Nortliweatern  Nat.  Ins,  Co.  98  Wis.  264,  67  Am.  St.  Rep.  805. 
73  N.  W.  7117,  holding  tliat  agent  may  waive  conditions  respecting  tiik 
though  not  in  writing;  De  Witt  v.  Home  Forum  Benefit  Order,  05  Wia,  308,  70 
N.  W.  478,  holding  waiver  established  by  issuing  policy  with  knowledge  of  in- 
temperate  habits. 

Cited  in  Hnbkirk  v.  Fhtenix  Ins.  Co.  102  Wis.  16,  78  N.  W.  ISO,  holding  waiver 
established  by  issuing  policy  prior  to  1805  with  knowledge  of  encumbraDce  though 
unindorsed;  Straker  v.  Phenix  Ins.  Co,  101  Wis.  421,  77  N.  W.  752,  holding  waiv- 
er of  increased  hazard  not  established  when  not  indorsed  though  agent  had  knowl- 
edge thereof;  Flatley  v.  Phenix  Ins.  Co.  95  Wia.  620,  70  N.  W.  828,  holdic: 
validity  and  construction  dependent  upon  consent  when  policy  adopted  under 
void  act. 
Sanclencr   of  naKlalrate'B   eeptlBeate. 

Cited  in  Vorous  v.  Phenix  Ina.  Co.  102  Wia.  80,  78  N.  W.  162,  holding  cei^ 
tiflcate  of  any  ningistrat«  or  notary  in  county  auMcient  though   policy  requim 


31  L.  R.  A.  116,  BROWN  v.  FOSTER,  88  Me.  49.  33  Atl.  082. 

Approved  in  Cate  v.  Martin.  70  N.  H.  141,  48  L;  R.  A.  614,  footnote  p.  613. 
46  Atl.  54,  denying  mayor's  power  to  veto  action  by  aldermen  in  passing  on  elec- 
tion for  member  of  board;  Wilson  v.  Simmons,  80  Me.  2S0,  3fl  Atl.  380.  holding 
mayor's  approval  unnecessary  to  validity  of  report  legally  accepted  by  council. 

Cited  in  footnotea  to  SUte  ex  rel.  Young  v.  Yates,  37  K  H.  A.  205,  wliidt 
holds  mayor's  right  to  casting  vote  in  case  of  tie  not  restricted  by  provision  re- 
quiring majority  vote  of  all  members  of  comMH;  State  ex  rel.  Morris  v.  MoFar- 
land,  39  L.  R.  A.  282,  which  holds  auditor'*  right  to  give  casting  vote  oo 
tie  of  township  trustees  not  limited  to  vote  by  ballot. 
InteFprelatlan   of  stHtnten. 

Cited  in  State  v.  Comptoir  National  D'Escompte  de  Paris,  51  La,  Ann.  1281, 
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2G    So.  91,  holding  that  contemporaneous  construction  long  prevailing  will  not 
be    lightlf  diaregBrdetl, 

31   L.  R.  A.  118,  DOYLE  v.  WHALEN.  87  Me.  414,  32  Atl.  1022. 
OonBlrnctloD   of  traatB. 

Approved  in  Brookn  v.  Belfast.  GO  Me.  327,  38  Atl.  222,  holding  bequest  to 
certain  school  district  for  specific  purpose  lapsed,  district  having  ceased  to  exi^t. 

t^ited  in  footnote  to  Hallinan  v.  Hearst,  35  L.  R.  A.  216,  which  denies  right  of 
minor  beneficiary  of  fund  contributed  for  families  of  firemen  to  compel  payment 
of    share   faster   than   necessities   require. 

31    L.  R.  A.  121,  HECTOR  v.  McfARTHY,  ei  Ark.  420,  54  Am.  St  Rep.  271, 

33  S.  W.  633. 
Gdanmtr   of   iBtrrest. 

Approved  in  Bousquet  v.  Ward,  116  Iowa,  120,  89  N.  W.  1(16,  holding  gvanm- 
toTK  of  interest  on  bonds  not  liable  for  interest  at  incseased  rate  accruing  after 
maturity   thereof. 

31  L.  R.  A.  124.  COM.  v.  JUNKIN,  170  Pa.  194,  32  Atl.  617. 
l>labllltr  i*T  reeelTliiB  depoalt  la  iDsolTent  bank. 

Approved  in  Com.  v.  Haxlett,  14  Pa.'Super.  Ct.  374,  holding  intent  to  commit 
offense  material  in  actions  for  receiving  deposits  when  insolvent;  Com.  v.  Rocka- 
fellow,  3  Pa.  Super.  Ct.  ,591,  holding  conviction  for  receipt  of  one  deposit  by 
insolvent  banker  no  bar  to  proneeiitions  for  aubaequent  violations;  Com.  v.  Smith, 
14  Lane.  L,  Rev.  163,  4  Pa.  Super.  Ct.  8,  holding  that  guilt  of  banker  depends 
upon  actual  insolvency,  knowledge  thereof,  and  receipt  of  deposit. 

Cited  in  Com.  v.  Darlington,  8  Pa.  Diet.  K.  237,  holding  officer  of  trust  and 
savings  institution  cannot  be  convicted  of  embezzlcnieut  in  receiving  deposits, 
Hiich  organizations  not  being  within  statute. 

Cited  in  footnotes  to  Richardson  v.  Olivier,  53  L.  R.  A.  113,  which  sustains 
Hliareholder's  right  to  recover  back  deposit  fraudulently  taken  while  bank  in- 
solvent; State  V.  Beach,  .16  L.  R.  A.  ITft,  which  sustains  statute  as  to  receiving 
deposits  in  insohent  bank:  Mesdowcroft  v.  People,  3fi  L.  R.  A.  176,  which  sus- 
tains statute  making  reception  of  deposits  by  insolvent  banker  a  crime;  State  v. 
Shove,  37  L.  R.  A.  142,  which  holds  bank  criminally  liable  for  receiving  monej- 
while  insolvent  though  certificate  of  deposit  payable  in  one  year  given  therefor; 
btate  V.  Eilert,  38  l»  R.  A.  485,  wliich  holds  guilty,  banker  failing  to  repudiate 
son's  reception  of  deposit  after  bank's  insolvency  known. 
L.l«bllltr  al  principal   tar  a|[rat*B  vrntncfnl  act. 

Approved  in  Com.  v.  Johnston,  2  Pa.  Super.  Ct.  338,  holding  druggist  aot 
liable  for  ill^al  liquor  sales  by  employee  in  disobcdionce  to  instruction!. 

31  L.  R.  A.  128,  KOEN  v.  BARTLETT,  41  W.  Va.  559,  56  Am.  St.  Rep.  884,  23 

S,  E.  664. 
RlKbla  la  miaea  and  wells. 
Approved  in  Gerkine  v.  Kentucky  Salt  Co.  100  Ky.  735,  66  Am.  St.  Rep.  370, 
\ 
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39  8.  W.  444,  holding  leases  hy  life  teoant  to  open  gas  well  void  as  to  remaindcT- 
maiii  Andrews  t.  Andrewa,  31  Ind.  App.  104,  67  N.  E.  461,  holding  ileriwe  of 
life  estate  entitled  to  royalticB  upon  wells  drilled  before  testator's-  death  iuid«r 
lease  given  by  him,  u  well  as  upon  those  drilled  after. 

Cited  in  Higgina  Oil  4  Fuel  Co,  v.  Snow,  61  C.  C.  A.  273,  113  Fed.  439,  holding 
widow  entitled  to  dower  in  mines  opened  bj  remainderman  before  asaignmeni : 
Alderaon  v.  Alderson,  46  W.  Va.  247,  33  S.  E.  22B,  holding  husband  entitled  to 
ourtee;  in  royalty  of  mines  leased  by  wife  thou^  not  actually  opened:  Ruttrr 
V.  Anderson,  48  W.  Va.  220,  36  S.  E.  357,  holding  life  tenant,  devisee  of  neU-. 
not  liable  to  account  for  royalties;  Tliggins  Oil  t  Fuel  Co.  v.  Snow;  51  C.  C.  A. 
272,  113  Fed.  438,  holding  life  estate  includes  land  as  such  from  sky  to  depths  ^ 
Stewart  v.  Tennant,  52  W.  Va.  579,  44  S.  E.  223,  as  to  right  of  life  tenant  to  open 
mv  minen:  Haskell  r.  Sutton.  53  W.  Va.  223,  44  S.  E.  533  (dissenting  opiniooi. 
majority  holding  void,  lease  by  widow  of  land  for  oil  and  gas  purposes,  before 
assigniiipnt  of  her  dower  therein. 

Cited  in  footnotes  to  (lannon  v.  Peterson,  S5  L.  R.  A.  701,  which  denies  rislit 
of  owners  of  expectancy  to  injunction  against  owner  of  determinable  fee  mining 
coal;  Murray  v.  Allard,  3»  L.  R.  A.  240,  which  holds  oil  and  natural  gas  mineraU 
within  reservation  in  deed;  Wilson  v.  Hughes,  30  L.  R.  A,  2f)2,  which  holds  oil 
lea»e  of  infant's  land  a  sale. 

IK'tinguisbed  in  Williamson  v.  Jones,  43  W.  Va.  566,  33  L.  R  A.  69S,  footnote 
p.  6!14.  64  Am.  St.  Rep.  Sfll,  27  S.  K.  410,  Holding  life  tenant  who  is  also  eotenant 
of  reversion  liable  to  account  for  oil  extracted  under  belief  of  sole  ownership. 
Ll(«   teiMiiit'B   rlskt   ol   aaer. 

Approved  in  Jarvia  v.  Grafton,  44  W.  Va.  450,  30  S.  E.  178,  granting  injunction 
to  tenant  for  life  restraining  opening  streets  uithout  lawful  condemnation. 
Rlirkts  of  life  tenant  nnd  remalndenuBB  In  tnat  (anda. 

Cited  in  footnote  to  Greene  v.  Greene,  35  L.  K.  A.  700,  which  requires  appor- 
tionment between  life  tenants  and  remaindermen  of  portion  of  trust  fund  tecov- 
ered  from  insolvent's  estat«. 

31  L.  R.  A.  131,  HAIGH  v.  BELL,  41  W.  Va.  IB,  23  S.  E.  666. 
LInbllltr  (or  treapauinc  animals. 

Cited  in  Greer  v.  Downey  (.Ariz.)  SI  L.  R.  A,  410,  footnote  p.  408,  71  Pac.  900. 
holding  void,  statute  authorizing  sale  at  auction  of  trespassing  aoimals,  without 
judicial  proceedings. 

Cited  in  footnote  to  Sifers  v.  Johnson,  54  L.  R.  A.  785,  which  sustains  statute 
against  grazing  sheep  within  2  miles  of  inhabited  dwelling. 
ReitTlcttana  on  nie  ot  land. 

Approved  in  Mapel  v.  .Tohn,  42  W.  Va.  36,  32  L.  R.  A.  803,  57  Am.  St.  Rep. 
839,  24  S.  E.  608,  sustnining  statute  requiring  owner  or  tenant  of  mining  land 
to  secure  neighbor's  consent  lo  sinking  sliaft^,  ^c. 

31  L.  R  A.   133,  GRAND  LODGE,  A.  0.  U.  W.  v.  GRAHAM,  90  Iowa,  i.92.  G5 

N.  W.  837. 
RiBktB  In   trade  or  aaaoclntlon  aamea. 

Approved  in  Red  Polled  CatUe  Club  v.  Red  Polled  Cattle  Oub,  108  Iowa,  111, 
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78  N.  W.  803,  enjoining  ub«  of  same  name  by  subsequently  organiEed  body  when 
injurious,  though  adopted  without  fraud. 

Cited  in  footnotes  to  Armington  v.  Palmer,  43  L.  R.  A.  95,  which  sustains 
private  suit  in  equity  to  prevent  wrongful  aBBumption  by  corporation  of  name 
belouging  to  plaintiff;  Supreme  Lodge,  K.  of  P.  v.  Improved  Order,  K.  of  P.  38 
I..  R.  A.  658,  which  authorJEes  seceding  Knights  of  Pythiaa  to  use  name  "Improved 
Order,  Knighta  of  Pythiaa;"  International  Committee,  Y.  W.  C.  A.  v.  Young 
Women's  Christian  Aaso.  66  L.  R,  A.  888,  whieh  sustains  right  of  local  Y.  W.  0.  A, 
to  enjoin  deceptive  use  of  similar  name  by  organization  subsequently  incorpo- 
rated; Peck  Bros,  t  Co.  v.  Peck  Bros.  Co.  62  L.  It.  A.  81,  which  sustains  injunc- 
tion in  favor  of  purcfasaer  of  name  and  good  will  of  corporation  against  use  of 
similar  name  by  persons  connected  with  branch  of  old  corporation. 

■.  CHAMPLIN,  86  Iowa,  55,  59  Am.  St.  Rep.  383,  M 

Powers  of  ekareb  locletlea  oveF  doelrlnal  natteiv. 

Cited  in  footjiote  to  Frsnke  v.  Mann,  4S  L.  R.  A.  8S6,  which  denies  right  of 
majoritjr  of  church  members  to  employ  pastor  whose  teachings  inconsistent  with 
those  of  sect  to  which  local  church  belongs. 

Cited  in  note  (32  L.  R.  A.  96)  on  power  of  local  church  society  to  withdraw 
from  general  body  of  church. 

31  L.  R.  A.  146.  DE  WOLF  v.  MIDDLETON,  18  R.  I.  810,  26  Atl.  44,  31  AtJ.  271. 
Wkal  conatltBtea  estate  tall. 

Approved  in  Cooke  v.  Bucklin,  IS  R.  I.  666.  29  Atl.  840,  holding  devise  to  one 
and  his  heirs,  and  in  case  of  death  without  issue,  then  to  another,  estate  tall  to 
ftrst  devisee;  Holden  T.  Wells,  IS  R.  I.  807,  31  Atl.  266,  holding  gift  over  depend- 
ent upon  indeAnit«  failure  of  issue  of  Arst  taker  being  void,  flrst  taker  took 
estate  tail. 
Effect  of  allcnacc  on  rlckts  of  iBkcFltanee* 

Cited  in  notes  (31  L.  R.  A.  86)  on  effect  of  state  constitutions  and  statutes 
im  question  of  inheritance  by  or  from  alien;  (31  L.  R.  A.  177,  182)  on  alien's 
right  to  inherit;   (32  L.  R.  A.  177)  on  effect  of  treaties  on  alien's  right  to  inherit. 

31  L.  R.  A.  160,  CLT'T1X)N  v.  CLUTTON.  108  Mich.  267,  66  N.  W.  52. 
JnplsdletlOB  over  Boiirealdciiti. 

Approved  in  Fisk  v.  Fisk,  24  Utah,  340,  67  Pae.  1064,  sustaining  divorce  grnnted 
on  nonresident's  cross  bill. 

Cited  in  footnotes  to  Athcrton  v.  Atherton,  40  L  R.  A.  291,  which  holds  matri- 
monial domicil  of  wife  leaving  husbtnd  for  cruelty  may  be  twanged  by  removal 
to  other  state;  Kempson  v.  Kempson,  58  L.  R.  A.  484,  whieh  sustains  jurisdic- 
tion in  state  where  parties  married  and  wife  resides,  of  suit  to  enjoin  fraudulent 
divorce  suit  to  husbend  in  other  state. 

Cited  In  note  (69  L.  B.  A.  150)  on  conflict  of  laws  on  subject  of  divorce. 
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FrotcctloB  avBliiBt  anFeau>B«ble  ■mrchCB  and  •cIsareiL. 

Approved  in  Uubbard  v.  Garner,  115  Mich.  407,  69  Am.  St.  Rep.  5S0.  73 
N.  W.  390,  holding-  that  police  cannot  lawfully  retain  money  found  on  priaoner 
except  as  evidence. 

Cited  in  State  v.  Height,  117  Iowa,  664,  59  L.  R.  A.  443,  94  Am.  St.  Rep,  .■(23. 
91  N.  W.  935,  lioldinp;  diaelosures  by  physicians  examining  against  hia  will, 
prisoner  cliurged  with  rape,  to  see  it  he  had  oertain  disease,  prohibited  by  emt- 
atitutionni  provision  against  unreasonable  searches. 

Cit«d  in  footnote  to  Jfartin  v.  Elliott,  31  L.  R.  A.  169,  which  denies  power  of 
court  to  order  veterinary  surgeon  tp  go  on  owner's  premitee  without  consent  Id 
examine  horse  whose  condition  in  dispute. 

31  L.  K.  A.  169,  MARTIX  v.  ELLIOIT,  106  Mich.  130.  63  N.  W.  998. 
PratectlOB  aawlast  onreanoBBkle  Bearchea  and  ■elaarcs. 

Cited  in  footnotes  to  Newberry  v.  Carpenter,  31  L.  R.  A  163,  which  holds  taking 
boiler,  engine,  etc.,  as  exhibits  on  prosecution  for  explosion  of  boiler,  unreasonable 
seizure;  Reynolds  v.  Burgess  Sulphite  Fibre  Co,  57  L.  R.  A.  949.  which  holdi 
production  of  broken  machinery  for  examination  by  intending  experts  compellable. 

31  I^  R.  A.   170,  JEFFREY  v.  DETROIT,  L.  4  N.  R.  CO.   109  Mich.  221,  85 

K.  W.  755. 
Datr   aa   lo   repatplns   ltlckiTara> 

Approved  in  Atty.  Gen.  v.  Fort  Street  fnion  Depot  Co.  117  Mich.  613.  78  N.  W. 
85,  holding  that  company  mu^t  repair  viaduct  paisageway  though  not  expreisly 
required  in  order  requiring  erection. 

Cited  in  Kaiser  v.  Detroit  &  N.  W.  R.  Co.  131  Midi.  507,  91  N.  W.  752,  holding 
street  railway  company  prima  farie  bound,  after  constructing  road  in  highwav, 
to  restore  highway  to  reasonably  safe  condition. 

2  Am.  St.  Rep.  887,  86 

Part  paraaent  ■■  accord  and  KatlBraollaB. 

Approved  in  Bini^ham  v.  Browning.  07  111.  App,  454,  holding  accord  and  satis- 
faction estnblished  by  acceptance  of  part  of  disputed  claim  as  in  full-.  Hull  v, 
Johnson,  22  R.  f.  69,  46  Atl.  1S2,  holding  accord  and  satisfaction,  acveptanre  of 
part  of  dinputed  claim  when  ofTered  in  settlement;  Chicago,  M.  £  St.  P.  R,  Co. 
V.  Clark,  17S  U.  S.  368.  44  L.  ed.  1106,  2d  Sup.  Ct,  Rep.  924,  holding  accord  and 
eattsfnetion  established  by  acceptance  of  part  of  disputed  clnini  in  full;  Pollnua 
k  Bros,  Coal  &  Sprinkling  Co.  v.  St.  Louis.  145  Mo.  656,  47  S.  W.  563,  holding 
part  payment  full  satisfaction  when  accepted  upon  that  condition;  Kem  Breuin^r 
Co.  v.  Royal  Ins.  Co,  127  Mich.  40,  86  N.  W.  388,  holding  receipt  in  full  acconl 
and  satisfaction  when  given  as  condition  of  receiving  draft;  Golden  v,  Bartlett 
Illuminating  Co.  114  Mich.  628,  72  N.  W.  622,  holding  receipt  in  full  voluntarily 
signed  accord  and  satisfaction  though  tor  less  amount;  Andre  v.  Gra'boer,  liS 


,dbyCoogIe 


163-183.]  L.K.  A.  CASES  AS  AUTHOKITIES.  87 

Mich.  HB,  S5  N.  W.  4S4,  stating  rule  that  accord  and  Mt  iff  act  ion  is  established  by 
acceptance  ot  less  than  amount  demanded  on  unliquidated  claim;  Treat  v.  Price, 
47  Neb.  882,  88  N.  W.  834,  holding  disputed  claims  not  nubject  to  rule  that  accept- 
ance of  Hmaller  sum  does  nut  discharge  debti  Barrett  v.  Des  Moines  Miit.  Hail 
4  Cyclone  Ins.  Asso.  120  Iowa,  ISfl,  64  N.  W.  473,  and  Jnckson  v.  Volkening.  81 
App.  Div.  48,  BO  N.  Y.  Supp.  1102,  holding  acceptance  of  amount  tendered  in  full 
Kettlement  of  claim  offset  by  unliquidated  demand,  accord  and  Hatinfnction. 

Cit«d  in  tootnotes  to  Marshall  v.  Bullard,  54  L.  R.  A.  868.  which  holds  third 
person's  part  payment  of  judgment,  auflicient  consideration  for  release  of  balance-, 
Harrison  v.  Henderson,  82  L.  R.  A.  760,  which  holds  payment  of  amount  denomi- 
nated "balance,"  and  retention  by  creditor,  not  accord  and  Etatiataction ;  Engbret- 
son  V.  Seiberling,  04  L.  R.  A,  75,  which  holds  that  acceptance  of  part  of  amount 
due  from  insolvent  may  operal*  a»  satisfnction  of  entire  debt. 

Disapproved  in  Xesa  v,  Minnesota  *  C,  Co.  87  Minn.  415,  92  N.  W.  333,  hold- 
ing payment  of  admitted  claim  upon  condition  of  receipt  for  disputed  claim  not 
accord  and  sati«faction  thereof  by  reason  of  want  of  consideration. 
IVkut  constltatea  an  liquidated  claln. 

Approved  in  Bingham  v.  Browning.  97  III.  App.  4.'>5.  holding  claim  unliquidated 
when  bona  tide  dispute  as  to  amount  due :  Ostrander  v.  Scott,  161  111.  34S,  43 
X.  K.  I08D.  holding  claim  unliquidated  if  balance  due  fairly  in  dispute. 

31  U  R.  A.  174,  McMAXUS  v.  WESTON,  in4  Mass.  203.  41  N.  E.  301. 
LlabllltT'  for  Beta  ol  klKkimr  oneera. 

Approved  in  Taggart  v.  Fall  Rivei,  170  Mass.  327,  4!»  N.  E.  022,  holding  city 
not  liable  when  work  done  under  street  superintendent  who  was  also  surveyor  of   ' 
liighwaja. 

Cited  in  Butman  v.  Newton,  171)  Masa.  5,  88  Am.  St.  Rep.  349,  00  N.  E.  401, 
holding  municipality  liable  far  negligence  in  repairing  hif>hway  when  work  not 
entrusted  to  statutorj'  officers;  Jensen  v.  Waltham.  106  Mhss.  346.  44  M.  E.  339, 
holding  city  not  liable  for  negligence  of  laborer  employed  by  street  superintendent. 

31  L.  R.  A.  177,  EASTON  v.  Hl'OTT,  i>:,  Iowa,  473,  64  N.  W.  408. 
Effect  or  allvmase  on  riKhl  ot  iakerltaiiee. 

Cited  in  notes  {3\  L.  R.  A.  85)  on  efTect  of  state  constillitions  and  statutes  on 
question  of  inheritance  by  or  from  alien:    (31  L.  B.  A.   146)   on  effect  of  state 
on  inheritance  through  alien;    (32  L.  R.  A.   177)   on 
right  to  inherit. 

31  L.  R.  A.  183.  CHICAGO,  M.  ft  ST.  P.  R.  CO.  v.  STARXWEATHKR,  97  Iowa, 

1^9,  59  Am.  St.  Rep.  404.  68  N.  W.  87. 
ImpOBlbtf  doable  bordea  on  pnblle  aae. 

Approved  in  Albia  v.  Chicn^.-o,  B.  ±  Q.  B.  Co.  102  Iowa,  626,  71  N.  W.  541, 
holding  municipalities  may  establish  streets  over  railroad's  right  of  wayi  Diar 
mond  Jo  Line  Steamers  v.  Davenport,  114  Iowa,  434,  54  L.  R.  A.  800,  footnote 
p.  839,  87  N.  W.  399,  authorizing  condenmatitHi  for  public  wharf  of  land  used  by 
carrier  as  landing  place. 
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Cit«d  in  Aldrich  v.  Pnine,  IDS  Iowa,  469,  76  N.  W.  S12,  holding  tovn  mi; 
recover  damages  for  injury  to  Btr^U  by  county's  appropriation  for  seircri  Mimx- 
■polis  i  St,  L,  R.  Co.  V.  Chicago,  M.  A  St.  P.  R.  Co.  118  Iowa,  691,  8S  N.  W.  1082, 
holding  that  railroad  company  may  cross  another  right  of  way  unless  in  ao  doiig 
it  materially  interferes  with  operation  of  trains  thereon.  . 

Cit«d  in  footnotes  to  Denver  Power  &  Irrig.  Co.  v.  Colorado  A  S.  R.  Co.  SO 
h.  R.  A.  383,  which  denies  power  of  reservoir  company  to  condemn  land  deroled 
to  purpose  of  railroad  unlew  public  necessity  reijuires;  Cleveland,  C.  C.  A  St.  L 
R.  Co.  V.  Ohio  Postal  Teleg.  Cable  Co.  62  L.  R-  A.  941,  which  denies  righi  to 
appropriate  any  part  of  railroad  right  of  way  for  teirgraph  line  until  determiu- 
tion  entered  of  record  that  such  appropriation  will  not  interfere  with  authorized 
practical  uses  by  railroad  company, 

81  L.  R.  A.  186,  STATE    ea>  rel.  WEST  v.  DES  MOINES,  96  Iowa,  521,  5*  Am. 

St.  Rep.  381,  66  N,  W.  818. 
<t»t  wamnta  t*  test  nnmlelv*!  ftcta. 

Cited  in  State  ea  rel.  White  v.  Barker,  1 16  Iowa,  90,  57  L.  R.  A.  248.  93  Am. 
St.  Rep.  222,  89  N.  W.  204,  Buataining  quo  warranto  by  private  citizen  taxpayer 
to  test  validity  of  appointment  of  waterworks  trustees. 

Cited  in  footnote  to  State  ea  rel.  •Childs  v.  Crow  Wing  County,  3S  L.  R.  A.  745. 
which  authorizes  quo  warranto  to  oust  county  from  adjoining  territory  illegslly 
annexed. 

Distinguished  in  Moore  v.  Perry,  119  Iowa,  431,  93  N.  W.  510,  holding  certiorari 
proper  remedy  to  review  ill^al  acts  of  city  ofDcials  acting  judicially  in  regard 
,   to  extension  of  city  limita. 

CImabKcmIIoii    baaed   Bn    popnlktlOB. 

Cited  in  footnote  to  Com.  ac  ret.  Jones  v.  Bloeklcy,  52  L.  R.  A.  367,  wliicb 
sustains  classification  of  townships  by  density  of  population. 
Validity  «f  BtatBte  exteadliis  moalclpal   bonxdarlea. 

Cit^d  in  footnote  to  Kansas  City  v.  Clark,  52  L.  R.  A.  321,  which  snatains 
exemption  of  agricultural  lands  from  statute  extending  city  boundaries. 
RecocnltloB  of  Illegal  acts  as  eatoppcl. 

Approved  in  People  ew  rel.  Atty.  Gen.  v.  Alturas  County,  6  Idaho,  423,  44 
L.  R.  A.  124,  footnote  p.  122,  55  Fac.  1067,  holding  state  estopped  from  question- 
ing act  creating  county  after  four  years'  rect^ition  of  legality;  Newlon  v.  Inde- 
pendent District,  lOD  Iowa,  ITS,  80  N.  W.  316,  holding  owner  estopped  from  ques- 
tioning transfer  to  another  district  by  paying  taxes,  voting,  etc 

Cited  in  Speer  v.  Kearney  County,  32  C.  C.  A.  110,  60  U.  S.  App.  38,  88  Fed. 
766,  holding  that  acts  of  de  facto  corporation"  cannot  be  avoided  by  ex  pott  facto 
declaration  of  invaliditj'  of  law  relied  upon;  State  ex  rel.  Brown  v.  Pierre,  15 
S.  D.  570,  90  N.  \y.  1047,  holding  taxpayer  signing  petition  for  extension  of  city 
limits  and  paying  tnxes  tliereundrr  estopped  to  attempt  vacation  of  proceedings 
extending  limits. 

Distinguished  in  Cedar  Rnpids  Water  Co.  v.  Cedar  Rapids,  118  Iowa,  254,  91 
N.  W.  1081,  holding  municipality,  which  has  passed  ordinance  awnriling  fran- 
chise, beyond  its  power,  not  estopped  to  declare  it  invalid  by  allowing  its  accept- 
ance by  corporation. 
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jHlisdlBtl*B    of    Federal  'eonrtB. 

Cit«d  in  McCain  t.  Dcb  Moines,  174  U.  S.  172,  43  L.  ed.  037,  19  Snp.-Ct  K«p. 
044,  Afflnning  S4  Fed.  727,  dismigsiug,  for  Uck  of  jurisdiction,  bill  for  injunclioii 
Mgaioat  ci^  coDtrolIing  terrltoiy  annexed  under  void  aUtute. 

31  L.  R.  A.  193,  SOUTHERN  BELL  TELEPH,  4  TELEG.  CO.  v.  FRANCIS,  108 
A)a.  224,  69  Am.  St.  Rep.  630,  19  So.  1. 

Approved  in  Miller  v.  Detroit,  Y.  &  A.  A.  R.  Co.  125  Mich.  172,  SI  L.  R.  A. 
967,  footnoU  p.  665,  84  Am.  St.  Rep.  56S,  84  N.  W.  46,  sustaining  street  railway 
company's  right  to  remove  obstructing  ahade  trees  without  compensation  to  abut- 
ter; Bronson  v.  Albion  Telepb.  Co.  (Neb.)  00  L.  R.  A.  427,  footnote  p.  42Q,  93 
N.  W.  201,  wbicb  holds  telephone  company  liable  to  abutter  for  injury  to  trees 
alou)^  street. 

Cited  in  footnotes  to  Wyant  v.  Central  Teleph.  Co.  47  L.  R.  A.  497,  which 
sustains  telephone  company's  right  to  do  necessary  trimming  of  trees  in  highway 
without  giving  owner  opportunity  to  do  so  i  Hazlehurst  v.  Mayes,  04  L.  R.  A.  806, 
whirh  denies  owner's  right  of  action  tor  necessary  trimming  of  treee  in  highway 
for  installation  ol  electric  lighting  system  for  city. 
ATemcBtB    of   ■esltseBce. 

Cited  in  Highland  Ave.  ft  Belt  R.  Co.  v.  Sampson,  112  Ala.  434,  20  So,  606, 
holding  simple  negligence  averred  by  words  "recklessly,"  "wantonly,  and  wilfully," 
or  either. 

HBBter'B    llBbllltr    lor    HPvaat'B    nevllsence. 

Cited  in  Rogers  v.  Carroll,  111  Ala.  815,  20  So.  602,  holding  sherilT  liable  to 
penalty  for  deputy's  failure  to  execute  summons  through  mistake  of  law;   City 
Delivery  Co.  v.  Henry,  139  Ala.  16T,  34  So.  386,  holding  mast«r  liable  for  injuries 
wilfully  inflicted  by  servant  driving  ice  wagon  in  general  course  of  employment. 
IVbet  GOnatltnteB  KeB*Pe>  eseat. 

Cited  in  Phillips  &  B.  Mfg.  Co.  v.  Whitney,  106  Ala.  650,  20  So.  333.  holding 
person   controlling   store   within   state  general   manager  empowered   to   execute 

31  L  R.  A.  200,  TEXAS  MEXICAN  R.  CO.  v.  WRIGHT,  88  Tex.  346,  31  S.  W. 

613. 
BIteet  of  fallare  t«  eihaaBt  le«al  remedleB. 

Approved  in  Beer  v.  ILnndnian.  88  Tex.  457,  31  S.  W.  BOS,  denying  equitable 
cancelation  of  note  when  defense  at  law  not  interposed;  Ellis-  v.  Harrison.  84 
Tex.  Civ.  App.  20,  67  S.  W.  684,  holding  execution  debtor  cannot  claim  damages 
for  excessive  levy  on  land  when  not  exercising  statutory  subdivision  rights;  Hous- 
ton E.  t  W.  T.  R.  Co.  V.  Ellisor,  14  Tex.  Civ.  App.  707,  37  S.  W.  972.  denying 
injunction  against  enforcement  of  injunction  until  legal  remedy  of  appeal  used; 
Sherman  Steam  Laundry  Co.  v.  Carter,  24  Tex.  Civ.  App.  536,  CO  S.  W.  328,  refus- 
ing injunction  to  restrain  execution  of  judgment  where  legal  remedy  not  ex- 
hausted; Givens  v.  Delprat,  28  Tex.  Civ.  App.  363,  67  S.  W.  424,  denying  injunc- 
tion against  roid  payment,  wlien  time  to  proceed  upon  certiorari  has  not  expired; 
Kendall  t.  Smith,  67  Kan.  93,  72  Pac  543.  denying  injunction,  against  judgment 
irregular  merely,  and  referring  particularly  to  annotation  in  31  L.  R.  A.  200. 
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C'it«<l  in  ,note3  (30  L.  B~  A.  lOii)  od  injunctioiiH  against  execution  luleti  or  oitit^ 
procM'<!inga  unJ^r  final  prowsB;  {30  L.  R.  A.  7B3)  on  injonctions  against  judg- 
nipnt'i  obtain^  by  fraud,  accident,  mixtake,  surprise,  or  duress. 


I  Bin  act  Ion  akalnat  (ax  collection. 

Cited  in  Chicago  &.  N.  W.  R.  Co.  v.  Forest  County,  95  Wis.  80,  70  X.  W.  77. 
denying  injunction  against  colleirtioii  of  tax  void  because  resolution  authnrizins 
it  failed  to  specify  Kpecial  purpose  thereof;  Lathrop  v.  Racine,  119  Wis.  4".'i.  9T 
N,  W.  192,  re'^trnining  collection  of  aSBesament  (or  construction  of  dock  hy  city 
upon  riparian  owner's  omission  to  build,  where  levy  made  regardless  of  spewal 
benefit. 

Cited  in  footnote  to  Pliiladelphia  Mortg.  k  T.  Co.  v.  Omsha.  57  L.  R.  A.  I5U. 
which  denies  right  to  restrain  city  from  enforcing  tax  against  property  on  which 
money  loaned  in  reliance  on  treaaurcT's  mistaken  marking  of  taxes  as  paid. 

Distinguished  in  Minneapolis  &  St.  L.  R.  Co.  v.  Lindquist.  119  lovra.  147,  93 
N.  W.  103,  holding  remedy  for  error  in  assessment,  nut  injunction,  but  appeal  to 
district  court. 

RlRht  of  notice  and  hear  Ins- 
Cited  in  Vilas  V.  McDoiiough  Mfg.  Co.  91  Wis.  BIT.  30  L.  R.  A.  782.  31   Am. 
St.  Rep.  923,  65  N.  W.  4H8  (dissenting  opinion),  majority  holding  lien  for  machin- 
ery furnished  for  construction  of  mill  superior  to  mortgage  prcrioualy  recorded, 
though  without  notice. 

Cited  in  footnote  to  Cliicugo  A  E.  R.  Co.  v.  Keith,  60  L.  R.  A.  523.  which  holdi 
void,  statute  for  con.struetion  of  ditch  t«  drain  off  wat«r  along  railroad  rif^t  of 
nay  on  petition  of  adjoining  owner  without  giving  company  opportunity  to  be 


Meeeiwltr  ol  detePulnlBK  beneBts. 

Approved  in  Kersten  v.  Milwaukee,  lOO  Wis.  206,  48  L.  R.  A.  885,  81  K.  W. 
948,  holding  aiseaxment  void  when  facts  negative  statenient  as  to  benefits. 

CiUMi  In  Sanderson  v.  Herman,  108  Wis.  068,  84  N.  \V.  800.  holding  certification 
that  board  viewed  each  lot  and  determined  Iteneflts  not  negatived  iiy  equal  as*es*- 
ment  of  lots  of  same  sitt;  Wells  v.  Western  Paving  4  .Supply  Co.  90  Wis.  122. 
70  N.  W.  1071,  holding  tax  not  defeated  in  equity  by  errors  causing  e\c»4<ive 
apportionment  when  assessment  of  benefits  properly  made;  Kansas  City  v.  Bacon. 
147  Mo.  290,  48  S.  W.  8tI0  {dissenting  opinion),  majority  sustaining  jury  finding 
as  to  special  benefits  accruing  from  establishment  of  park  in  district  deemed 
benefited. 

Distinguished  in  Henneasy  v.  Douglas  County,  99  Wis.  137,  74  K.  W.  983,  sus- 
taining assessment  according  to  frontage  where  reported  as  made  according  to 
benefits. 
Appropriation  of  pakllc  money. 

Cited  in  State  ct  rel.  DougUs  County  v.  Cornell.  63  Neb.  564.  39  L.  R.  A.  .118. 
88  Am.  St.  Rep.  62H.  74  N.  W.  59.  sustaining  bond  issue  for  support  of  exhibition 
at  Trans- Mississippi  and  International  Exposition.  ■ 

Cited  in  footnotes  to  Fritch^rd  v.  Magoun,  46  L.  R.  A.  381,  which  authoriies 
tax  to  aid  in  building,  for  bighwoy  and  railway  purposes,  toll  bridge  owned  bjr 
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private  corporation;  Bush  v.  Orange  County.  4.'>  L.  H.  A.  S.IC,  wliich  holds  void 
statute  authorizing  countiM  to  rajiw  by  taxation  mone}-  to  paj  draftnl  in«n  or 
their  heifH;  Dodgp  v.  Tklixsion  Twp.  54  I..  R.  .\.  242,  whlth  holds  promotion  of 
construction  ftnd  operation  of  sufcar  milla  a  private  purpoEte  not  authorizing 
taxation. 

EilHllDtlOB    »t    Btatntorr    eomtm. 

Approved  in  Dowling  v.  Fire  Asso.  102  Wis.  »flG,  78  N.  W.  8BI,  holding  court 
cannot  limit  amount  of  costs  fixed  by  statute. 

Cited  in  Anderson  v.  Douglas  County.  »8  Wi^.  .196.  74  N.  W.  109,  holding  t«n- 
aer  of  unequal  assesHment  need  not  be  alleged. 

31  L.  R.  A.  220,  LEWIS  v.  TERRY,  111  Cal.  39.  52  Am.  St.  Rep.  146,  43  Pbc.  399. 
Liability  tor  sale  of  Oaaareroait  article. 

Approved  in  Huset  v.  J.  I.  Case  Threshing  Slach.  Co.  fll  L.  R.  A.  308.  footnote 
p.  303,  57  C.  C.  A.  244.  120  Fed.  871,  holding  vender  or  manufacturer  of  dan- 
gerous article,  knowing  it  to  be  such,  without  giving  notiee  thereof,  liable  to  any- 
one  injured   thereby   regardless   of   contractual    relations. 

Cited  in  McCalTrey  v.  MoHi!l)erK  &  Granville  Mfg.  Co.  23  R.  1.  384,  55  L.  R.  A. 
824,  footnote  p.  822,  91  Am.  St.  Rep.  837.  60  Atl.  661,  denying  liability  of  man- 
ufacturer of  drop  press  for  injury  to  employee  of  purchaser  from  breaking  of 
d«fertive  hook;  Woodward  v.  Miller,  IIB  Ga.  620,  04  L.  R.  A.  034.  fnntnote  p. 
!»32,  100  Am.  St.  Rep.  188,  46  S.  E.  847,  holding  manufacturer  knowingly  selling 
defective  bufcgy  to  municipal  corporation  for  u»e  of  employee  liable  to  latter 
for  injury  thereby  sustained.  , 

Cited  in  footnotes  to  Ives  v.  Weldeo,  54  L.  R.  A.  854,  which  holds  merolwnt'a 
failure  to  label  gasoline,  renders  him  liable  for  injury  to  member  of  purchaser's 
family  by  explOHion ;  Smith  v.  Clarke  Hardware  Co.  39  L.  R.  A.  607.  which  holds 
seller  of  cartrldgen  similar  to.  but  dilTerent  from,  those  asked  for,  liable  for 
premature  explosion  resulting;  White  v.  Onkes.  32  L.  R.  A.  592.  which  holds  no 
warranty  implied  of  safety  of  folding  bed  sold;  Peters  v.  Jackson.  57  L.  E.  A. 
428.  which  holds  one  mistakenly  selling  poisonous  drug  for  harmlexs  medicine 
liable  to  third  person  taking  it;  Skinn  v.  Reutter,  03  L.  R.  a.  743.  which  holds 
one  selling  hogs  known  to  have  dangerous  and  infectious  disease  liable  for  in- 
jury to  life  or  property  caused  thereby;  Pitt,"tield  Cottonwear  Wfg.  Co.  v.  Pilta- 
fleld  Shoe  Co.  00  L.  R.  A.  IIT,  which  holds  one  contracting  with  owner  to  heat 
portion  of  building  retiiined  liable  to  tenants  of  lower  floor  for  injury  b.v  freez- 
ing and  bursting  of  water  pipes  dp*igned   for  their  protection  from   tire. 

Denied  in  Kuelling  v.  Roderick  Lean  Mfg.  Co.  88  App.  Div.  319,  84  N.  Y.  Supp. 
622,  holding  manufaeturer  knowingly  selling  defective  land-roller,  not  liable  for 
injuries  sustained  therefrom  by  purchaser  from  dealer. 

31  L.  R,  A.  222,  QIEKN  CITY  MFO.  CO.  v.  BLALACK  (Miss.)   18  So.  800 

31   L.  R.  A.  224,  HEARNS  v.  WATERBURY  HOSPITAL,  68  Conn.  B8.  33  Atl. 

595. 
I,labllUr  of  ekarltable  InntltatloHB  tor  ■ea;ll«eDC«  of  anrKC^DB,  etc. 

Approved  in  Collins  v.  New  Y'ork  Post  Graduate  Medical  School,  59  App.  Dii. 
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eg.  6S  N.  Y.  Supp.  106,  holding  charitable  institution'  not  liable  for  oeglisenoe  <rf 
Burgeon  carefully  selected,  where  seTvicen  gratuitouiti  Pon-ers  v.  MRSaachusetti 
HnmtFOpathic  Hospital,  47  G.  C.  A.  130,  100  Fed.  302,  holding  public  chariUble 
hospital  not  liable  (or  negligence  of  nurHe  selected  with  care;  Deaconess  Home  k 
Hospital  V.  Bontjes.  104  111.  App.  402,  sustaining  nonliabilitr  at  law  of  charita- 
ble institutien  for  negligent  acts  of  employ.eesj  Haggerty  v.  St.  Lonia,  K.  A  N. 
W.  R.  Co.  100  Mo.  App.  444,  74  N.  W.  456,  denying  liability  of  railroad  *o»- 
pany  maintaining  relief  department  for  injured  employees,  for  n^ligence  of 
lurgeon  selected  with  reasonable  care. 

Distinguished  in  Brown  v.  La  Society  FraDcaite  De  Bienfaisance  Mutaelle, 
136  Cnl.  470,  71  Pac  ElO,  holding  incorporated  association  for  treatinmt  of 
■ick  members,  receiving  others  for  compensation,  liable  to  one  of  latter  tor  neg- 
ligence  of   surgeon   employed   by   association. 

Denied  in  Ward  v.  St.  Vincent's  HospiUl,  78  App.  DIt.  320,  79  X.  Y.  Supp. 
1004,  holding  it  question  for  jury  whether  sister  of  charity  in  charge  of  hospi- 
tal acted  within  scope  of  employment  in  making  contract  binding  hospital  for 
negligence  of  nur«e. 

Liability  of  laaater  f*r  acKllcvnce  of  ■ervaat. 

Cited  in  Loomie  v.  HolHster,  76  Conn.  723,  56  Atl.  fiOl,  aa  to  master's  liabilitj 
lor  servant's  acts  within  scope  of  employment 

Cited  in  footnote  to  Hannon  v.  iJi^el.Cooper  Co.  62  L.  R.  A.  429,  which  holda 
department  store  estopped  to  deny  responsibility  for  malpractice  of  dentist. 

81  L.  R.  A.  234,  ANNISTON  LOAN  4  T.  CO.  v.  STICKNEY,  108  Ala.  14«,   19 

So.  03,  < 

Provlalon    (or  dlacoant  sb  affeetlas    BeK*tiaI>llltr> 

Cited  in  footnote  to  National  Bank  of  Commerce  v.  Feeney.  46  L.  B.  A.  732. 
which  holds  note  Tendered  n  on -negotiable  by  stipulation  for  discount  at  12  per 
cent  it  paid  before  maturity. 

31  L.  R.  A.  238,  BRAITHWAITE  v.  JORDAN,  5  N.  D.  108,  B5  N.  W.  701, 
Eatent    of  adnlnltr   Jarladletloa. 

Cited  in  footnote  to  Gruodel  v.  Union  Iron  Works,  47  L.  R.  A.  467,  which  holds 
prosecution  of  action  against  other  defendants  in  state  court,  not  barred  by  ship 
owners  bringing  admiralty  proceedings  in  Federal  court  and  obtaining  injunctioii 
against  further  proceedings  against  them  in  state  court 

31  L.  B.  A.  201,  LAKE  SHORE  *  M.  S.  R.  CO.  v.  SAL2MAN,  S2  Ohio  St.  558, 
49  Am.   St   Rep.  745,   40  N.   E.  891. 

Cited  in  footnotes  to  Bageard  v.  Consolidated  Traction  Co.  49  L.  R.  A.  4S4, 
which  denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be 
intoxicated,  while  going  towards  back  of  station,  after  being  helped  to  front 
where  way  open  to  street;  KfcCann  v.  Newark  t  S.  0.  R.  Co.  33  L.  R.  A.  127, 
wliieh  holds  it  negligence  not  to  stop  street  car  on  request  of  passenger  suddenly- 
taken  ill ;  Zftchery  v.  Mobile  *  0.  R.  Co,  38  L.  B.  A.  S4fi.  whicli  denies  cftrrier't 
right  to  refuse  to  accept  blind  person  as  pnssenger;  Southern  R.  Co.  v.  Hobb«, 
03  L.  R.  A.  OB,  which  holds  carrier  liable  to  partially  blind  passenger  carried 
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beyond  her  station  without  hsTing  reasoiiAble  opportunity  to  alight,  drapite 
'conductor'i  promise  to  assist  her;  Southern  P.  Co.  v.  Tarin,  U  L.  R.  A.  240. 
■vvhich  holds  carrier  liable  for  injurjr  to  unwarned  passenger  in  ear  left  stand- 
ing till  undennined  by  freshet. 

31   L.  R.  A.  206.  ILLINOIS  STEEL  CO.  v.  CDONNELL,  I6G  III.  624,  47  Am.  St. 

Hep.  245,  4)   N.  £.   186. 
VrctePCHce*  i>t  l*M>lveal  eorporKtlona. 

Approved  in  Henry  Bibblee  Co.  v.  Watson,  60  HI.  App.  437,  holding  preference 
■of  director  by  insolvpnt  corporation  giving  him  judgment  not^s,  constructive  fraud 
only;  Weyeth  Hardware  A  Mfg.  Co.  v.  James-Speiicer-Bnteinan  Co.  15  Utah,  128, 
47  Pac.  604,  liolding  that  inaoUent  corporations  may  make  bona  fide  preference  of 
creditors  in  absence  of  prohibiting  statute;  Chicago  &  S.  S.  Rapid  Transit  R.  Co. 
V.  Northern  Trust  Co.  SO  111.  App.  468,  holding  that  insolvent  corporation  tnsy 
dispose   of   property   by   paying  or  securing  debts   in  good   faith. 

Cited  in  footnotes  to  Corey  v.   Wadsworth,  44  L.  R.  A.   766,  which  sustains 
preference    to    stockholder,    director,    and    president    of    insolvent    corporation; 
BUir  V.  Illinois  Steel  Co.  31  L.  R.  A.  260,  which  holds  lawful  preference  to  rela- 
tive of  directors  or  of  debts  guaranteed  by  directors. 
Dlreetor^B   xig^t   to   recover  lOJtM   to  corporatloB* 

Approved  in  Hudlun  v.  Blakesiee,  70  HI.  App.  666,  holding  netion  by  directors 
for  recovery  of  loans  to  solvent  corporation  unaffected  by  its  subsequent  insol- 
vency; OS  V.  Jack,  104  III.  App.  669,  holding  directors  may  recover  loans  to  cor- 
poration; Patterson  v.  Portland  Smelting  Works,  35  Or.  107,  56  Pae.  407. 
holding  that  director  may  take  corporate  property  as  security  for  loan  or  pur- 
chase at  creditor's  sale;  Off  v.  Jack,  204  lit.  61,  68  N.  E.  427,  holding  that  di- 
rector, having  obtained  Judgment  against  insolvent  corporation  upon  bona  fide 
indebtedness,  may  pursue  remedies  provided  by  law  for  collection  of  same. 

31  L.  R.  A.  260,  BLAIR  v.  ILLINOIS  STEEL  CO.  160  111.  350,  42  tf.  K.  aor<. 
Preferences  by  corpomtlau. 

Approved  in  SUU  Nat.  Bank  v.  Union  Nat.  Bank,  108  111.  526,  4S  N,  E.  82, 
holding  that  mere  insolvency  does  not  prevent  corporation  from  using  property 
to  pay  or  secure  indebtedness;  Whithed  t.  J.  Walter  Thompson  Co.  86  III.  App. 
S3,  holding  that  corporations  may  make  assignments  for  creditors  unless  pro- 
hibited by  charter  or  statutes;  Chick  v.  Fuller,  .il  U.  C.  A.  656,  114  Fed.  30, 
sustaining  mortgage  given  to  bank  by  insolvent  corporation  though  same  directors 
and  stockholders  interested  in  both  concerns;  Rockford  Wholesale  Grocery  Co. 
V.  SUndard  Grocerj-  4  Meat  Co.  175  III.  92.  87  Am.  St.  Rep.  205,  51  N.  E.  642, 
Affirming  74  III.  App,  317,  holding  that  insolvent  corporation  may  prefer  bona 
fide  creditor,  other  than  director,  no  statute  prohibiting;  Union  Nat.  Bank  v. 
SUte  Nat.  Bank,  188  111.  264,  48  N.  E.  160,  Affirming  68  HI.  App.  43,  holdin^r 
motive  of  insolvent  in  preferring  creditor  immaterial  provided  latter  acts  in  good 
faith. 
FavorlMK    directors,    etc. 

Approved  in  Illinois  Steel  Co.  v.  O'Donnell,  156  HI.  630,  31  L.  R.  A.  266, 
footnote  p.  285,  47  Am.  St.  Rep.  245,  41  N.  E.  185,  holding  valid,  securities  given 
to  directors  by  insolvent  going  concern  to  obtain  money  loaned  at  same  time; 
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Ronkfprd  Wl.oleaale  Grocery  Co.  v.  Standard  Grocery  &  Meat  Co.  173  111.  82, 
67  Am.  St.  Rep.  205,  51  N.  E.  842,  Affirming  74  III.  App.  317,  and  Off  v.  Jack, 
104  111.  App.  658,  liolding  that  insolvent  corporation  cannot  prefer  creditur  who 
it  atso  diri^ctor. 

Cited  in  footnotes  to  Corey  v.  Wadaworth,  44  L.  R.  A.  768,  which  snstains  pref- 
erence to  stockholder,  director,  and  president  of  insolvent  corporation;  Ameri- 
can Excli.  Nat.  Bank  v.  Ward,  55  L.  H.  A.  3!yS,  which  auntoinB  chattel  mortpiKe 
to  secure  just  demands  of  directors  of  insolvent  corporation;  Nappanee  Canning 
Co.  V.  Reid.  M.  A.  Co.  59  L.  R.  A.  HIO,  wliich  susUins  right  to  prefer  u(i»ei>Hi*d 
claims  of  directors  and  obligiitions  on  which  they  are  liable;  Nationil  iVall 
Paper  Co.  v.  Columbia  Sat.  Bank,  58  L.  R.  A.  121,  which  denies  right  U-  pnfer 
debt  on  which  officers  and  directors  bound  as  sureties. 

Approved  in  Illinois  Steel  Co.  v.  O'Donnell.   136  III.  830,  31  L.  R.  A.  206.  IT 
Am.  St.  Rep.  245.  41  N.  E.  IS5,  holding  preference  in  good  faith  not  invalidated 
by  creditor's  relationship  to  director  or  officer. 
IVho  rntltird  to  rrlltt  >K>lBat  ■■■oIv«mI. 

Cited  in  Houston  v.  Maddux.  17»  111.  387,  .'53  N.  E.  699,  Reversing  73  HI.  App. 
203,  holding  that  owner  of  note  never  allowed  against  estate  cannot  reach  in- 
surance   premiums    paid    by    insolvent. 

31  L.  R.  A.  278.  MEXICAN  NAT.  R.  CO.  v.  JACKSON,  89  Tex.  107,  60  Am.  St. 

Rep.  28.  33  S.  W.  857. 
Aetlona   for   irrona;  anffFr^d  tii  another  JorladlctloB.  * 

Approved  in  Souaiern  P.  Co.  v.  Graham,  12  Tex.  Civ.  App.  571.  34  S.  W,  13.S. 
holding  foreign  law  over  transitory  action  same  as  domestic.  In  absence  of 
proof  to  contrary. 

Cited  in  Mexican  C.  R.  Co.  v.  Eckman,  42  C.  C.  A.  346,  102  Fed.  275.  holding 
it  not  error  to  permit  foreign  corporation  to  sue  or  be  sued  in  domestic  foriiQi: 
Evey  V.  Mexicsn  C.  R.  Co.  38  L.  R,  A.  396,  footnote  p.  387,  28  C.  C.  A.  420.  52 
U.  S.  App.  118,  81  Fed.  307.  sustaining  right  to  maintain  action  in  Federal  court 
between  citizens  of  different  states  tor  negligence  occurring  in  Mexico;  Stater 
T.  Mexican  Nat.  R.  Co.  194  U.  S,  127.  48  L.  ed.  903,  24  Sup,  Ct.  Rep.  .i8l.  denying 
right  to  procecfi  in  United  States  circuit  court  for  negligent  killing  of  huabaml 
and  father  occurring  in  foreign  country  where  the  right  is  r^^latcd  by  very 
dissimilar  laws;  Thomas  v.  Western  U.  Teleg.  Co.  25  Tex.  Civ.  App.  400.  61  S. 
W.  .101,  holding  amount  of  recovery  for  negligent  transmission  of  telepmni  con- 
trolled by  law  of  forum  where  transaction  took  place;  McMillan  v.  Spider  Lake 
Saw  Mill  &  Lumber  Co.  1)5  Wis.  340.  flO  L.  R.  A.  .^92,  95  Am.  St.  Rep.  !H7,  91 
N.  W.  97B,  holding  that  statute  providing  for  indemnity  to  next  of  kin  of  one 
negligently  killed  without  conscious  suffering,  does  not  include  nonresident  alien 
relatives. 

Cited  in  footnotes  to  Kansas  City,  Ft.  S.  *  M.  R.  Co.  v.  Recker.  46  L.  R.  A. 
814,  which  holds  servant's  assumption  of  risks  from  fellow  servant's  n^ligence 
governed  by  laws  of  state  where  injury  occiirs;  Baltimore  A  0.  8.  W.  R.  Co. 
v.  Read,  50  L.  R.  A.  468,  which  denies  right  to  recover  in  other  state  for  injury 
from  fellow  servant's  negligence  in  state  where  no  remedy  given ;  Jones  v.  Chi- 
cago, St.  P.  M.  4  0.  R.  Co.  49  L.  R.  A.  640,  which  holds  statute  of  state  whrre 
railroad  employee  injured,  as  to  presumptive  evidence  of  employer's  knowledge 
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of  defect  in  appliance,  does  not  goverii  in  action  in  other  itate;  Turner  r.  St. 
Clair  Tunnel  Co.  36  L.  R.  A.  134,  which  holds  liability  for  injury  to  employee 
sent  from  Michigan  side  to  work  in  Canada  end  witliout  warning  of  ttangers, 
governed   by    law   of   Canada. 

Cited  in  notes  (66  L.  R.  A.  203.  205.  206.  208.  211,  218)  on  conflict  of  laws 
as  to  action  for  death  or  bodily  injury;  (56  L.  R.  A.  315)  on  conflict  of  lawa  a» 
to  nienaure  of  damnges. 

Dixtinguished  in  Mc^iican  C.  R.  Co.  r.  Mitten,  13  Tex.  Civ.  App.  656,  36  S.  W. 
282,  holding  common  Ian  presumed  to  be  in  force  in  forei-n>  state  where  injuries 
Huslalned;  Houston  E.  &  W.  T.  R.  Co.  v.  Cranberry,  16  Tex.  Civ.  App.  3BJ,  40 
S.  W.  1062,  holding  jnrisdjctian  poesrttned  over  foreir;n  corporation  jointly  lia- 
ble with  domestic  one;  Smith  v.  Empire  State-ldnlio  Min.  A  Development  Co.  127 
Fed.  464,  holding  foreign  corporation  having  oflice  in  Washington  subject  to 
prosecution  therein  for  negligent  killing  of  servant  occurring  in  Idaho. 

.  SMITH,  107  Mich.  416,  61  Am.  St.  Rep.  341,  65  K. 


31  L.  R.  A.  283.  CORLISS  v.  E.  W.  WALKER,  CO.  57  Fed.  434.  , 
Rlskt  •(  prlY>er. 

Approved  in  Murray  v.  Gast  Lithographic  &  Engraving  Co.  S  Misc.  38.  28  N. 
Y.  Supp.  271,  denying  injunction  to  parent  against  publication  of  infant's  por- 

Cited  in  Atkinson  v.  John  E.  Doherty  &  Co.  121  Mich.  379.  48  L.  R.  A.  222, 
footnote  p.  ZIS.  80  Am.  St.  Rep.  507,  80  N.  W.  285,  denying  injunction  to  widow 
against  u»e  of  husband's  name  and  portrait  on  cigar  label,  and  referrinj^  partic- 
ularly to  annotation  in  31  L.  R.  A.  Z83;  Roberson  v.  Rochester  Folding  Box  Co. 
171  N.  Y.  553,  59  L.  R.  A.  484,  footnote  p.  479.  89  Am.  St.  Rep.  823.  64  N.  E. 
442,  Reversing  84  App.  Div.  30,  71  N.  Y.  Supp.  876,  Which  Affirmed  32  Mi«c.  350, 
65  X.  Y.  Supp.  1109,  denying  right  to  injunction  or  damages  for  unauthorized 
publication  of  likeness  for  advertising  pur|>oses. 

Cited  in  footnote  to  Schuyler  v.  Curtis,  31  L.  R.  A.  286,  which  denies  rWlit  to 
enjoin  erection  of  statue  as  memorial  of  deceaaed  woman  as  invasion  of  ri^ilit  of 
privacy. 

Cited  in  notes  (SO  L.  R.  A.  307,  401)  on  use  of  n^fative  or  engraved  platea 
without  consent  of  party  who  has  paid  for  same;  (37  I«  R.  A.  785)  on  whether 
a   court  of  equity  can   protect   personal   righta. 

31  L.  R.  A.  286,  SCIUYLER  v.  CURTIS,  147  N.  Y.  434,  70  N.  Y.  S.  R.  15,  4ft 
Am.  St.  Rep.  671,  42  N.  E.  22. 

Motion  for  reargunient  denied  in  U8  N.  Y.  "IS,  42  N.  E.  728. 
Rl«hta    «(■  prlvBcr. 

Cited  in  Hodeeker  v,  Strieker,  39  N.  Y.  Supp.  516,  denying  injunction  to  mar- 
ried woman  against  husband's  paramour  bearing  his  surname;  Atkinson  v.  John 
E.  Doberty  i  Co.  121  Mich.  380.  48  L.  R.  A.  222,  footnote  p.  210,  80  Am.  St.  Rep. 
007,  60  N.  W.  285,  denying  injunction  to  widow  against  use  of  husband's  nama 
and  portrait  on  cigar  label;  Roberson  v.  Rochester  Folding  Bo«  Co.  171  N.  Y, 
530,  59  L.  B.  A.  483,  footnote  p.  479,  80  Am.  St.  Rep.  828,  64  N.  E.  442,  Rcvera- 
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ing  64  App.  Div.  30,  71  N.  Y.  Supp.  STB,  Which  Affirmed  32  Muc.  360,  6S  N.  V. 
Supp.  1109,  dmyJQg  right  to  injUD^tion  or  dRmages  for  unautboTiied  publicatioa 
of  likeness   for   advertising   purposes- 
Cited  in  footnote  to  Bradt  v.  New  Nonpareil  Co.  46  L.  R.  A.  6Sl,  which  de- 
nies mother's  right  to  damages  for  libelous  publication  as  to  adult  son. 

Cited  in  notes  (  37  L.  B.  A.  T85)  on  whether  k  court  of  equity  can  protect 
personal  rights;    (31  L.  R.  A.  284)   on  law  of  privacy. 

Held  (oljiter)  in  Owen  v.  Partridge,  40  Misc.  421,  82  N.  Y.  Supp,  248,  denying 
to  one  arrested  on  suspicion  and  discharged  injunctive  relief  to  obtain  BUrr*n- 
der  of  meaHuremenls  and  photographs  taken  by  police  department. 

.  GLEIM,   IT   Mont.   17,  S2   Am.   St.  Rep.   S56,  41 

Burden    •f   eslabll-klns    sallt. 

Approved  in  State  v.  Schnepel,  23  Mont.  52S,  60  Pac.  92T,  holding  mere  pre- 
ponderance of  evidence  not  sufficient  to  establish  guilt;  8tate  t.  Young,  9  it.  D. 
lee,  82  N.  W.  420;  State  v.  Cohen,  108  Iowa,  211,  76  Am.  St.  Rep.  S13,  7S  N. 
W.  8.57,  holding  conviction  unauthorized  when  essential  fact  not  proved  beyond 
reasonable  doubt. 
InatmctloB  ■■  lo  wcIkM  of  lestlMODT- 

Approved  in  State  v.  Gay,  18  Mont.  62,  44  Pac.  411,  sustaining  refusal  to  in- 
struct that  dying  declaratjona  aliouid  be  received  with  great  caution;  Fincher  v. 
People,  28  Colo.  176,  56  Pac.  902,  holding  erroneous,  instruction  that  confession 
may  be  entitled  to  great  weight;  State  v.  Pepo,  23  Mont.  481,  59  Pac  721,  sus- 
taining refusal  to  instruct  as  to  wei);ht  of  testimony;  Yoder  v.  Reynolds,  £S 
Mont.  100,  72  Pac.  417,  holding  error,  instmction  by  court  as  to  weight  to 
be  given  testimony. 

31  L.  H.  A.  208,  BUTTE,  A.  A  P.  R.  CO.  t.  MONTANA  UNION  B.  CO.  16  MonL 

604,  60  Am.  St.  Rep.  608,  41  Pac.  232. 
CoademnitllOK  of  rlKl>*  •>(  nar- 

Approved  in  ElUnghouse  v.  Taylor,  10  Mont.  466,  48  Pac.  757,  sustaining  act 
authorizing  condemnation  of  right  of  way  for  irrigation  ditch;  Glass  v.  Basin 
Min.  &  Concentrating  Co.  22  Mont.  155.  55  Pac.  1047,  holding  right  to  take  prop- 
erty against  owner's  will  depends  upon  rigorous  compliance  with  law;  Kansas  t 
T.  Coal  R.  Co.  V.  Northwestern  Coal  i.  Min.  Co.  161  Mo.  310,  51  L.  R.  A.  913,  84 
Am.  St.  Rep.  717,  61  S,  W.  6S4.  sustaining  right  of  railroad  to  condemn  tanil  for 
right  of  way;  Chicago  i  N.  W.  R.  Co.  v.  Morehouse,  112  Wis.  13,  50  L.  R.  A. 
245,  footnote  p.  240,  88  Am,  St.  Rep.  1)18.  ST  X.  VV.  849,  sustaining  right  to  con- 
demn land  for  spur  track  to  reach  large  ice  industry;  Kansas  &.  J,  Coal  R.  Co.  v. 
Northwestdn  Coal  &.  Min,  Co.  161  Mo.  32.'),  51  L.  R.  A.  948,  footnote  p.  938.  84 
Am.  St.  Rep.  717,  61  S.  W.  684,  holding  railroad  company  entitled  to  exercise 
of  eminent  domain,  though  railroad  short  and  built  chiefly  to  transport  coal  of 
particular  company;  Ulmer  v.  Lime  Rock  R.  Co.  98  Me.  590,  G6  L.  R.  A.  392, 
67  .4tl.  1001,  sustaining  right  of  acquisition  by  eminent  domain  of  property  for 
branch  track  fo  quarry  for  aceonimodation  of  owner,  if  public  may  also  use  it 
when  necessary. 

Cited  in  footnotes  to  Denver  Power  &,  Irrig.  Co.  f.  Colorado  A  S.  R.  Co.  W 
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L.  R-  A.  383,  which  deDics  power  of  resi-n'oir  compan;  to  condemn  land  devoted 
to  purpose  of  railroad  unless  public  necessity  requires;  Diamond  Jo  IJM  Steam- 
era  V.  Davenport,  54  L.  R.  A.  859,  which  authorizes  condemnation  for  public 
wharf  of  land  used  by  carrier  as  landing  place;  Hcnlj'  Lumber  Co.  v.  Morris, 
63  L>.  R.  A.  S21,  which  denies  power  to  acquire  easement  over  land  for  trans- 
portation to  marlcet  of  lo^  of  private  owner. 

ITbc    oC    eOBde^ned   lud. 

Cited  in  Burton  v.  Laughrey,  18  Mont.  44,  44  Pac.  408,  denying  ejectment  to 
prior  occupant  of  land  granted  by  Congress  tor  right  of  way;  Eamish  River  Boom 
Co.  V,  Vnion  Boom  Co.  32  Wash.  flOO,  73  Pac.  670,  holding  property  sold  by  state 
to  boom  company  not  actually  ufling  same,  subject  to  appropriation  by  another 
boom  company  for  similar  use. 

Cited  in  footnote  to  Cleveland,  C.  C.  A  St.  L.  H.  Co.  v.  Ohio  Postal  Teleg. 
Cable  Co.  62  L.  R.  A.  641,  which  denies  right  to  appropriate  any  part  of  rail- 
road right  of  way  for  telegraph  line  until  determination  entered  of  record  that 
Huch  appropriation  will  not  interfere  with  authorized  practical  uses  by  railroad 
company. 
CroaalBK   anstker   caaip«>r'a   (racka. 

Cited  in  Butte,  A.  ft  P.  R.  Co.  v.  Montana  Union  R.  Co.  16  Mont.  66],  41  Pac. 
248,  holding  that  railway  may  croaa  tracks  of  another  company. 

Cited  in  footnote  to  Detroit,  Ft.  W.  £  B.  I.  R.  Co.  v.  Osborn,  62  I*  R.  A.  14B, 
which  holds  street  car  company,  as  well  as  railroad  eroHsing  its  tracks,  subject 
to  power  of  stata  as  to  imposition  of  expense  of  additional  safeguards  necessary 
to  avoid  accidents. 


31   L.  R.  A.  313,  BALTIMORE  &  P.  R.  CO.  v.  SWANN,  Bl  Md.  400,  32  Atl.  173. 
FasKBK«r'a  >r8MlaeBce. 

Cited  in  footnotes  to  Harrison  v.  Sutter  Street  R.  Co.  55  L.  R-  A.  608,  which 
denies  presumption  of  negligence  from  injury  to  street  car  passenger  by  collision 
of  car  with  vehicle;  Florida  C.  &  P.  R.  Co.  v.  Sullivan,  61  L.  R.  A.  410,  which 
deniep  negligence  of  white  passenger  in  riding  in  car  sot  apart  for  negroes; 
Springer  v.  Ford,  52  L.  R.  A,  930,  which  sustains  presumption  of  negligence 
from   injury  to  passenger  by  unexplained  breaking  of  elevator  appliance. 

Cit«d  in  note  (42  L.  R.  A.  110)  on  duty  of  railroad  companies  to  heat  cars. 

Distinguished  in  State  use  of  Sharkey  v.  Lake  Roland  Elev.  R.  Co.  84  Md. 
168,  34  .4tl.  1130,  holding  deceased  negli^.'ent  in  stepping  out  on  footboard  of 
rapidly  moving  car. 

31  L.  R.  A.  317,  WALLACE  v.  DRIVER,  61  Ark.  420,  33  S.  W.  641. 
Rlpaplaa   riakt*. 

Approved  in  Peuker  v.  Canter,  02  Kan.  371,  63  Pac.  617,  holding  one  becoming 
riparian  proprietor  by  erosion  of  own  and  neighbor's  lands  entitled  to  propor- 
tional share  of  alluvion  within  lattcr's  lines;  Widdecombe  v.  Chiles,  173  Mo. 
203,  61  L.  R.  A.  312,  66  Am.  St.  Rep.  607,  73  S.  W.  444,  holdinfr  that  accre- 
tions to  riparian  land,  which  became  such  by  washing  away  of  intervening  land 
retained  by  government,  which  go  beyond  original  line  of  river,  belong  to  gran- 
tee, and  not  to  government. 

L.  R.  A.  Au.— Vol.  IV.— 7. 
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Cited  in  notea  (38  L.  R.  A.  849)  on  effect  of  euddea  •ubmergenoe  on  title  Id 
land;   (6S  L.  R.  A.  677)  on  title  to.islandB. 

31  L.  R.  A.  321,  TEXAS  ft  P.  R.  CO.  v.  SMITH,  14  C.  C.  A.  609,  30  U.  5.  Apf 

176,  67   Fed.  524. 
Railroad   emplvreea   ■■   pmBseBfcera. 

Followed  without  discuBsion  in  Uter  appeal  fn  26  C.  C.  A.  687,  52  U.  S.  App. 
280,  SI  Fed.  1007. 

Approved  in  Louisville  ft  N.  R.  Co.  v.  Stuber,  64  L.  R.  A.  608,  4S  C.  C.  A. 
1S2,  108  Feij.  034.  holding  foreman  of  water  supplj  not  passenger  while  riding 
on  pass  in  performance  of  duties;  Mexican  C.  R.  Co.  t.  Sprague,  52  C.  C.  A. 
310,  114  Fed.  546,  holding  roadmuster  fellow  servant  with  engineer  -wben  ridii^ 
In  discharge  of  diity. 

Cited  in  footnotes  to  TraTelers'  Ins.  Co.  v.  Austin,  59  L.  R,  A,  107,  whifh 
bolda  railroad  paymaster  traveling  on  company's  business  from  station  to  sta- 
tion, not  a  passenger  within  meaning  of  accident  policy;  Cbattanoc^a  BapiJ 
Transit  Co.  v.  Venable,  61  L.  R.  A.  88Q,  which  holds  night  watchman  at  dej'oi 
getting  on  train  to  announce  readiness  to  resume  duty,  a  passenger;  Louisviilr 
&  N.  R.  Co.  v.  Weaver.  60  L.  R.  A.  3S1,  which  holds  station  agent  riding  n> 
train  without  paying  fare  several  hours  after  work  ended,  a  passenger;  laniKHK 
V.  New  York,  N.  H.  ft  H.  R.  Co.  46  L.  R.  A.  730,  which  holds  railroad  employee 
gratuitously  carried  home  after  work  not  a  passenger;  Dickinson  v.  West  End 
Street  R.  Co,  62  L.  R.  A.  326,  which  holds  street  railway  employee  riding  gra- 
tuitously not  fellow  servant  of  motomian;  Peterson  v.  Seattle  Traction  Co.  .^3 
L.  R,  A.  586,  which  holds  member  of  construction  gang  riding  home  on  ttdet, 
after  day's  work,  not  fellow  servant  of  those  operating  car;  Sanderson  v.  Pan- 
ther Lumtier  Co.  65  L.  R.  A.  008,  which  holds  foreman  of  lumber  camp  riding 
on  log  train  to  and  from  camp,  fellow  servant  of  persona  operating  train. 
Paaaea   cxenptlac   f»v   Ilabllltr    (or   nenIlKCBCe. 

Cited  in  footnotes  to  Payne  v.  Terre  Haute  ft  I.  R.  Co.  66  L.  R.  A.  472,  wbidt 
sustains  stipulation  in  pass  releasing  carrier  from  liability  for  n^Hgence;  Whit- 
ney V,  New  York,  N.  H.  ft  H.  R.  Co.  50  L.  R.  A.  615,  which  holds  void,  conditions 
in  employee's  pass  given  in  pursuance  of  contract  by  which  he  assumes  riak  of 
carrier's  negligence. 

31  L.  R.  A.  326,  NELSON  v.  DAVIDSON,  160  111.  254,  62  Am.  St.  Rep.  338,  41 
N.  E.  361. 

-what  eonatltntFB  colar  of  title 

Followed  without  discussion  in  Nelson  v.  Riddell,  160  Ilh  306,  43  N.  E.  364, 
and  Nelson  v.  Davidson,  160  III.  380,  43  N.  E.  364. 

Approved  in  Oayton  v.  Feig,  170  III.  539.  64  N,  E.  HB,  holding  deed  purport- 
ing to  convey  title  good  as  color  of  title;  Weetenfelder  v.  Green,  76  Fed.  930, 
holding  deed  eufKcient  to  constitute  color  of  title  end  set  statute  of  limitations 
running. 

Cited  in  Field  v.  Peeples,  ISO  111.  31)0,  64  N.  E.  304,  holding  ejectment  will 
lie  against  claimants  in  fee  before  former  life  tenant's  death  when  life  interest 
merged  with  remainder  by  grant;  Sharp  v.  Shenandoah  Furnace  Co.  100  Va.  3T. 
40  S.  E.  103,  holding  color  of  title  that  which  has  semblance  of  title  but  which 
in  fact  ia  no  title. 


,dbyC00gIe 


ai-r-SSl.]  L.  R.  A.  CASES  AS  AUTHORITIES.  99 

31    L.  R.  A.  329,  WALSER  v.  BOARD  OF  EDUCATION.  160  111.  272,  43  N.  E. 

344. 
Recovery  Msalniit  i«ltte4  propertT   tmr  taxn   raid. 

Approved  in  WaUsh  R.  Co.  v.  People.  Ifl6  III.  610,  «3  N.  E.  1084,  holding  that 
full   tax  levy  having  beai  paid  no  rttoveTj  lies  against  omitted  property. 

Approved  in  Hudson  v.  People,  188  111.  106,  80  Am.  St.  Rep.  166,  58  N.  K. 
964,  holding  special  asaesBment  voluntarily  paid  not  recoverable  bo  as  to  restore 
asseasroent)  Heath  ft  M.  Mfg.  Co.  v.  National  Linseed  Oil  Co.  09  III.  App.  06 
holding  money  not  recoverable  when  voluntarily  paid  under  mistake  of  law; 
Otie  T.  People,  196  III.  546,  63  N.  E.  1053,  holding  illegal  taxes  not  recover- 
able when  voluntarily  paid  with  full  knowledge  of  circumstanees ;  Yatet  v. 
Royal  Ins.  Co.  200  III,  206,  65  N.  E.  726,  holding  voluntary  paymenta  not  re- 
coverable though  tax  act  unconstitutional. 

31  L.  R.  A.  331,  CICERO  *  P.  STREET  R.  CO.  v.  MBIXNER,  160  Rl.  320.  43 
N.  E.  823. 

'VF'IiHt   eoiutllBteB   nevllscBor   per  ■«. 

Approved  in  Illinois  C.  R.  Co.  v.  Anderson,  184  III.  304,  B«  N.  E.  331,  hold- 
ing it  not  negligence  per  «e  to  step  from  stock  chute  to  car  when  engine  approach- 
ing; West  Chicago  Street  R.  Co.  v.  Torpe,  187  III.  616,  68  N.  E.  607,  holding 
it  not  negligence  per  ae  to  attempt  to  board  slowly  moving  train;  Bloomington  & 
IS".  R.  Co.  V.  Zimmerman,  101  111,  App.  186,  holding  it  not  neicligence  per  ae  to 
alight  from  moving  street  car;  Springfield  Consol.  R.  Co.  v.  HoelTner,  179  III.  639, 
51  N.  E.  884;  North  Chicago  Street  R.  Co.  v.  Kaspers,  85  III.  App.  31B;  West 
Chicago  Street  R.  Co.  v.  Lupa,  74  III.  App.  428, — holding  it  not  negligence  per  teto 
get  on  or  off  moving  street  car:  Eikenberry  v.  St.  Louii"  Trnnsit  Co.  103  Mo.  App. 
452,  SO  S.  W.  360,  holding  it  not  contributory  nrjli'icnce  for  active  man  to  at- 
tempt to  board  slowly  moving  car  at  ordinary  stopping  place;  Consolidated  Coal 
Co.  V.  Bokamp,  181  111.  15,  54  N.  R.  507,  holding  it  not  negligence  per  se  for  mine 
driver  to  jump  on  or  off  moving  car;  Wolthers  v.  Cbicaso  4  N.  W.  R.  Co.  72  111. 
App-  362,  holding  it  negli^^ncp  prr  se  to  mount  moving  train  without  advice  or 
consent  of  railroad's  agents;  Chicago  k  E.  I.  R.  Co.  v,  MoElhaney,  87  III.  App. 
423.  holding  negligence  per  se  establinhed  by  driver  rceklesHly  crossing  track  in 
front  of  train;  Chicago  4  G.  T.  R  Co.  v.  Stewart,  77  III.  App.  71,  holding  error 
refusal  to  charge  that  attempt  to  board  moving  train  is  negligence:  Hope  v.  West 
Chicago  Street  R.  Co.  82  111.  App.  314,  holding  instruction  error  when  ealcnlated 
to  create  impression  that  alighting  from  standing  electric  car  is  highly  danger- 
ous; Canfield  v.  North  Chicago  Street  R.  Co,  08  III.  App.  G,  holding  for  jury  ques- 
tion of  pedestrian's  negligence  in  crossing  street;  McNulta  v.  Norgren,  1)0  III.  App. 
403.  holding  quCHtion  of  negligence  for  jury  when  facts  disputed  or  more  than  one 
inference  possible;  Indianapolis  Street  R,  Co.  v,  Hockett,  160  Ind.  684,  66  N.  E. 
.^0.  holding  that  whether  alighting  from  moving  street  car  is  negligence,  question 
for  jury;  Hunterson  v.  Union  Traction  Co.  205  Pa.  578.  55  Atl,  543  (dissenting 
opinion! ,  majority  holding  that  attempting  to  get  on  moving  electric  car  is  negli- 
gence per  M. 

Cited  in  footnotes  to  Western  &  A.  R.  Co.  v.  Ferguson,  54  L.  R.  A.  802,  which 
holds  that  duty  to  cKercise  care  to  avoid  injury  from  otlier's  negligence  does  not 
•rise  till  negligence  apprehendibte ;  Spangler  v,  St.  Joseph  i,  G.  I.  R.  Co.  63  L.  R. 
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A.  634,  which    holds  inrrier    liable    for  injury  to   passenger   by  missile    throia 
through  window  by  fellow  passengera  known  to  be  intoxicated  and  to  have  thiral- 
ened  revenge  on  fellow  pasaengerB  interfering  with  their  disorderly  conduct. 
Cited  in  not«  (39  L.  R.  A.  787,  788)  on  negligence  in  getting  on  or  off  moiing 


Approved  in  Brezinski  v.  Swift  ft  Co.  61  III.  App.  S3B,  holding  case  for  jory 
when  there  ia  supporting  evidence  upon  which  verdict  may  reasonably  be  based; 
Corbin  v.  Western  Electric  Co.  78  111.  App.  525,  holding  that  case  should  be  sub- 
mitted to  jury  where  evidence  tends  to  prove  material  allegations;  North  CbicaKi 
Street  R  Co.  v.  Wiawell,  188  III.  0U,  48  N,  E.  407,  holding  case  for  jury  irher* 
evidence  tends  to  establish  averments  of  plaintiff's  declaration ;  Foster  v.  Wad^i- 
worth-Howland  Co.  168  111.  517,  4S  N.  E.  163,  and  Siddall  v.  Jansen,  168  III.  4^. 
39  L.  R.  .A.  114,  48  N.  E.  191,  holding  only  question  for  review,  on  r^u»t  for 
instruction  to  find  at  close  of  plaintiff's  esse,  is  whether  there  is  evidence  sup- 
porting declaration;  Missouri  Malleable  Iron  Co.  v.  Hoover,  77  111.  App.  439.  and 
Dallemand  v.  Saalfeldt,  73  111.  App.  153,  nolding  instruction  to  find  tor  defendant 
properly  refused  when  there  is  evidence  tending  to  support  case;  Finl^  v.  We^t 
Chicago  Street  R.  Co.  00  11!.  App.  370,  holding  submission  to  jury  unnecei>ury 
when  evidence  insulTiFient  to  support  verdict  for  complainant;  Wabash  R,  Co.  v. 
Jensen,  99  111.  App.  316,  holding  erroneous,  refusal  to  charge  that  it  botli  parties 
negligent  no  recovery  should  be  had. 
Bstoppel   ■*>■»■(   erroaeoaa   iMnlractlOKa. 

Approved  in  Chicago,  B.  4  Q.  R.  Co.  v.  Murowski,  179  111.  79,  53  N.  E.  872.  hold- 
ing that  party  cannot  complain  of  erroneous  instruction  when  subsequently  secnr- 
ing  one  announcing  principle  complained  of;  Chicago  Terminal  Transfer  R.  Cu. 
V.  Schmelling,  197  III.  024,  64  N.  E.  714,  holding  party  estopped  to  urge  n^ligmM 
per  ae  by  procuring  instruction  leaving  question  to  jury. 
FlBBlltr  of  Jarr   andlnv. 

Approved  in  Mobile  ft  U.  R.  Co.  v.  Langsdorf,  69  III.  App.  199.  holding  jnir 
det«nnination  final  as  to  credibility  and  weight  of  testimony  in  absence  of  preju- 
dice or  error  by  court. 

31  L,  R  A.  33ii,  ROGERS  ft  B,  HARDWARE  CO.  v.  CLEVELAND  BLDG.  OO.  132 

Mo.  442.  53  Am.  St.  Rep.  494,  34  S..W.  57. 
Conflict  of  JarladlctlDii  In  reeelTrrahlp. 

Cited  in  footnote  to  Pendleton  v.  Lutz.  51  L.  R.  A.  649,  which  holds  jurisdiction 
by  state  court  of  action  ngninst  corporation  not  ousted  by  subsequent  appoint- 
ment of  receiver  by  Federal  court. 
Bffect  of  InadcQDAte  conalderatloM  om  cxecntlon  aalo* 

Approved  in  Donham  v.  Hoover,  135  Mo.  216,  36  S.  W.  627,  holding  that  execu- 
tion sale  for  grossly  inadequate  price  will  be  net  aside  when  there  are  irregulari- 
ties;  Davis  V.  McCnnn.  143  Mo.  178.  44  S.  W.  795,  holding  sheriff's  duty  to  return 
axecution  "no  sale  for  want  of  bidders"  when  bids  grossly  inadequate. 
WIthdranlBK  property  after  bids. 

Cited  in  note  (57  L.  R,  A.  780)  an  right  to  withdraw  property  from  anetion 
sale  after  it  has  been  offered. 
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Priority    iKtwccH    lien*. 

Distinguished  in  Schul^nburg  v.  Harden,  14G  Mo.  603.  43  6.  W.  472,  holding 
purchaser  at  sale  under  deed  of  trust  acquires  better  title  than  one  under  mechan- 
ic's lien  for  enlargement  of  house. 

31    L.  R.  A.  342,  STEVENS  v.  CARTER,  27  Or.  553,  40  Pac.  1074. 
Collatenl  iittack  apvn  statiite. 

Approved  in  Baker  County  v.  Benson,  40  Or.  208,  66  Pac.  816,  holding  legisla- 
tive act  assumed  valid  in  mandamus  to  compel  county  clerk  to  make  and  delivar 

certain  transcripts. 

.^1   L.  R,  A.  367,  STATE  ex  rel.  LAMAR  v.  JOHNSON,  35  Fla.  2,  16  So.  780. 
Collatenti  «tt«slc  oa  title  to  oOcc. 

Approved  in  Morton  v.  Broderick,  118  Cal.  4S2,  SO  Pae.  644.  holding  oHieial  acts 
of  de  facto  body  valid  and  entitled  to  recognition  b;  auditor;  Manor  v.  State,  149 
Ind.  318.  49  N.  E.  IGO,  holding  title  not  at  issue  in  mandamus  to  recover  township 
money  by  one  prima  facie  entitled  thereto. 


a  original  jurisdiction  ol  court  of  last  resort 


31  L.  R.  A.  372,  LOUISVILLE  A  N.  R.  CO.  v.  JOHNSON,  108  Ala.  62,  19  So.  51. 
C«.rrler'a  doty  tovrard  tat<»Iest«4l  tMWuenKcr. 

Approved  in  Haug  v.  Great  Northern  R.  Co.  8  N.  D.  27,  42  L.  R.  A.  flB9.  foot- 
note p.  664,  73  Am.  St.  Rep.  727,  77  N.  W.  97,  holding  carrier  liable  for  death  of 
drunken  passenger  from  exposure  after  erpulsiou  from  train;  Nash  v.  Southern 
R.  Co,  136  Ala,  181,  96  Am.  St.  Rep.  19,  33  So.  932,  holding  that  allowing  intoxi- 
cated passenger  to  alight  at  destination,  not  proximate  cause  of  his  death  soon 
thereafter  while  trespassing  on  track. 

Cited  in  footnotes  to  Bageard  v.  Consolidated  Tratrtion  Co.  49  L.  R.  A.  424, 
which  denies  carrier's  liability  for  injury  to  sick  passenger,  supposed  to  be  intoxi- 
cated, while  going  towards  back  of  station,  after  being  helped  to  front  where  way 
open  to  street;  Cheaspeake  A  O.  R.  Co.  v.  t^uUberry.  66  L.  R.  A.  580,  which  denies 
liability  to  drunken  passenger  ejected  at  station  where  ticket  expires,  for  injuries 
in  attempting  to  re-enter  train :  Whoeler  v.  Grand  Trunk  R.  Co,  64  L.  R.  A.  B56, 
which  holds  carrier  liable  for  fall  of  drunken  passenger  permitted  to  dance  and 
stagger  near  door  of  baggage  car;  Waldron  v.  Louisville  *  N,  R.  Co.  64  L.  R.  A. 
919,  which  holds  carrier  liable  for  injury  to  drunken  trespasser  ejected  in  cut 
with  knowledge  that  other  train  will  soon  pass ;  Kom  v.  Chesapeake  &  O.  R.  Co. 
63  L.  R.  A.  873,  which  holds  conductor  not  ne^jligent  in  ejecting,  a  short  distance 
from  the  station  for  refusal  to  pay  fare,  one  who,  while  apparently  intoxicated, 
was  able  to  walk,  and  converse  intelligently. 

Cit«d  in  note  (40  L.  R.  A.  131)  on  intoxication  as  affecting  negligence. 

31  L.  R.  A.  374,  SCOTT  v.  STANDARD  OIL  CO.  106  Ala.  475,  19  8o.  71. 
protect loB  of  trsde  naiaea. 

Cited  in  footnotes  to  Fuller  t.  Huff,  61  L.  R.  A.  332,  which  sustains  right  to  en- 
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join  DM,-  of  t^rm  "health  food"  for  foods  previously  known  as  "aKnitarinm  foods:" 
AnKrican  Washboard  Co.  t.  Saginaff  Mfg.  Co.  60  L.  E.  A.  609,  vhtch  holds  f*lte 
deteription  of  »inn  washboards  as  "aliunintim,"  not  unlawful  competitioii. 

31  L.  R.  A.  379,  COM.  v.  MYERS,  92  Va.  809,  23  S.  E.  915. 
fltatntes   ■ffeetlms    lnler«l>te   evuBeree. 

Approved  in  I^cej'  r.  Palmer,  93  Va.  170,  31  L.  H.  A.  S26,  S7  Am.  St.  Bep.  >9-'. 
24  S.  E.  030,  BUBtaining  statuU  against  "pool  selling  and  so  forth"  &•  valid  arr- 
else  of  police  power. 

Cited  in  footnotes  to  Singer  Mfg.  Co.  v.  Wright,  36  L.  R,  A.  497,  whieh  jc-- 
tains  state  statute  requiring  every  company  selling  sewing  machines  in  state  to 
pay  license  tax;  State  v.  Coop,  41  L.  R.  A,  501,  which  bolds  purchase  of  fraro* 
for  portrait  in  accordance  with  option  included  in  order  for  making  portrait  in 
other  state  not  within  statute  against  peddling;  Racine  Iron  Co.  v.  McCommons. 
51  L.  R.  A  134,  which  holds  traveling  agent  taking  orders  and  distributing  roB- 
tents  of  original  package  among  customers,  not  engaged  in  interstate  coaunrre*-. 
Re  Wilson,  48  L.  R.  A.  417,  which  holds  void  as  applied  to  sale  of  original  pad>- 
ages  territorial  statute  requiring  license  for  sale  of  coal  oil;  Brownback  v.  XoitK 
Wales,  49  L.  R.  A.  448,  which  holds  valid  as  to  residents,  ordinance  requiring 
license  for  sale  oi  goods  on  street  or  b;  soliciting  orders  from  house  to  house. 

Cited  in  note  [60  L.  R.  A.  692)  on  corporate  taxation  and  the  cmnmerce  elause. 
Dlaerlmlnatlona    aKalsal     BOar«i>l4l«nti>. 

Cited  in  footnote  to  Broadfoot  v.  Fayette^ille,  39  L.  R.  A.  245,  which  Bustaios 
statute  diEcrimiuating  in  favor  of  nonresidents  of  city  as  to  allowing  stock  to  mn 
at  large. 

31  L.  R.  A.  3SZ,  VIOLETT  t.  ALEXANDRIA,  92  Va.  661,  53  Am.  St.  Rep.  825,  S3 

B.  E.  909. 
Dae    procesa    Of    law    la    aaaeaHneeta. 

Approved  in  Heth  v.  Radford,  96  Va.  274,  31  S.  B.  3,  holding  aasessnuit  invalid 
in  not  providing  opportunity  for  hearing  and  contest;  Norfolk  v.  Voting,  97  Va, 
729,  47  L.  R.  A.  578,  34  S,  E.  880,  holding  local  improvement  assessment  void  in 
not  providing  for  notice  and  hearing;  Rolph  v.  Fargo,  7  N.  D.  871,  42  L.  R  A 
858,  78  N.  W.  242,  holding  right  to  hearing  universally  recognized  on  assessment 
according  to  benefltB. 

Cited  in  footnotes  to  State  v.  Sponaugle,  43  L.  R.  A."  727,  which  holds  jndidat 
hearing  unnecessary  to  due  process  in  matters  of  taxation ;  Chicago  ft  E.  R.  Co. 
T.  Keith,  80  Ii.  R-  A.  525,  which  holds  void,  statute  for  eonatruction  of  ditch  to 
drain  off  water  along  railroad  right  of  way  on  petition  of  adjoining  owner,  with- 
out giving  company  opportunity  to  be  heard. 

Distinguished  in  Douglas  Co.  v.  Com.  97  Va.  401,  34  S.  E.  52,  sustaining  Codf 
provision  authoriEing  commissioner    to    charge    land    improperly  dropped  wltti 
omitted  payments  and  interest. 
Applleatloa  of  nnltormlt}'  rale. 

Approved  in  Rolph  v.  Fargo,  7  N.  D.  853,  42  L.  R.  A.  651,  76  N.  W.  242,  bolding 
uniformity  rule  aa  to  taxation  inapplicable  to  local  assessments. 

'.  Cincinnati,  49  L.  R.  A.  366, 
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.  entire  coat  of  land  taken  fcr  bighwaf  on  remaining 


ai   L.  E.  A.  390,  RICHBERGER  y.  AMERICAN  EXP.  CO.  73  Miaa.  161,  65  Am. 

St.  Rep.  522,  18  So.  B22. 
Mmatcr'a   llabllItT    tor  aervitnl'*  «ct. 

Approved  in  Megouirk  v.  Western  U.  Teleg.  Co.  79  Miaa.  308,  88  Am.  St.  Rep. 
463,  31  So.  208,  liolding  erroneous,  exclusion  of  evidence  of  operator's  habits  as  to 
use  of  intoxicanta  while  on  duty. 

Distinguished  in  Canton  Cotton  Warehou^  Co.  t.  Pool,  TB  Miss.  155,  S4  Am. 
St.  Rep.  020,  28  So.  823,  holding  master  not  liable  for  results  of  practical  joke 
by  servants  beyond  scope  of  emplt^ment;  Jumper  v.  Sovereign  Camp  W.  W.  62 
C  C.  A.  367,  127  Fed.  641,  holding  sovereign  incorporated  necret  organization  not 
liable  for  injury  indicted  by  subordinate  camp  in  initiating  member  by  acts  not  in 
ritual  prescribed  by  sovereign  camp. 

31  L.  R.  A.  392,  WACO  WATER  t  LIGHT  CO.  v.  WACO,  BS  Tex.  661,  26  S.  W. 
943. 

ncSnKneBa   of   Qnealloa   oeFtlfle4> 

Cited  in  Union  Cent.  L.  Ins.  Co.  v.  Chowning,  86  Tex.  660,  24  L.  R.  A.  507,  26 
S.  W.  982,  holding  supplemental  petition  with  exceptions  not  certification  of  tlie 
very  question  of  law  to  be  decided,  as  required  by  statute. 

31  L.  R.  A.  399,  PEOPLE  ex  rel.  McCLELLAND  v.  ROBERTS,  148  N.  Y.  360,  42 

N,  E.  1082. 
COBBtltatloBBl  lntcpvr«t«tl»n. 

Approved  in  Goedel  v.  Palmer,  15  App.  Div.  8B,  44  N.  Y,  Supp.  301,  holding 
that  conatitution  may  be  interpreted  in  light  of  journals  and  debates;  People  em 
rel.  Kittetiger  v.  Civil  Service  Comrs.  20  Misc.  219,  45  N.  Y.  Supp.  46,  holding  laws 
in  force  at  adoption  of  Constitution  construed  as  part  of  civil  service  system  pro- 
vided for;  People  ex  rtl.  Sweet  v.  Lymon,  l.-iT  N,  Y.  374.  S2  N.  E.  13'2,  holding 
«ivil  service  statute  and  rules  not  repealed  by  adoption  of  Conatitution  of  1894. 

ScI(-««!DtlBS    eOBalltPtlOB&l     prOTlBlDBB. 

Approved  in  Chittenden  v.  Wurster,  152  N.  Y.  355,  37  L.  R.  A.  812,  46  N.  E.  857, 
Reversing  14  App.  Div.  483,  43  N.  Y.  Supp.  1035,  holding  constitutional  provisions 
for  examinations  inapplicable  to  counties,  towns,  etc.,  in  absence  of  legislation 
providing  necessary  machinery;  People  ex  rcl.  Eldred  v.  Palmer,  21  App.  Div.  107, 
47  N.  Y.  Supp.  403,  holding  constitutional  provision  self-ex  ecu  ting  that  officer 
ahall  be  chosen  "once  in  every  two  or  four  years,  as  legislature  shall  direct,"  in 
absence  of  direction. 

Cited  in  footnote  to  Criawell  v.  Montana  C.  R.  Co.  33  L.  R.  A.  654,  which  holds 
act  imposing  liability  on  domestic  railroad  companies  for  fi-llow  servant's  negli- 
gence abrogated  by  adopting  Constitution  against  special  privileges  to  foreign 
corporatione. 

Approved  in  People  ex  ret.  Akin  v.  Kipley,  171  III.  64,  41  L.  R.  A.  782,  49  N.  E, 
229,  sustaining  civil  service  act  requiring  fitness  examination  and  promotion  ac- 
«oiding  to  merit;  People  ex  rel  Balcom  v.  Mosher,  163  K.  Y.  36,  79  Am.  St.  Rep. 
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B52,  37  ?.'.  E.  88,  Affirming  15  App.  Div.  68,  61  N.  Y,  Supp.  432,  holding  mimici- 
p«l  offic4?ra  not  licprived  of  appointive  jwwvr  by  provisions  aa  to  determininf!  fit- 
ness b;  lamination:  pM>p1e  ew  rel.  Baleom  v.  Mosher,  1G3  N.  Y.  43,  79  Am.  St. 
Bep.  562,  57  X.  E.  88,  Alfirming  4S  App.  Div.  Od,  61  N.  Y.  Supp.  452.  holding  >U-.' 
ute  unconstitutional  requirinf;  sppoin^inpnt  of  person  higlipst  on  tiet,  as  dpv«~-:i3$ 
local  appointive  power;  People  ex  rel.  Carroll  v.  New  York  City  CiviJ  Service.  S 
.4pp.  Div.  165,  39  N.  Y.  Supp.  75,  granting  malKlHnius  compelling  certification  foe 
bridge  tender  when  passing  e:ianiination  under  nen-  schedule  to  irhich  positiin 
transferred  though  former  list  not  exhausted. 

Cit«d  in  footnotes  to  Brown  v.  Huseell.  32  L.  R.  A.  253,  which  holds  art  requir- 
ing appointment  of  veterans  on  9i\om  stntoment  of  qualificationa,  Toid  ;  Rr  Key- 
mer,  36  U  R.  A.  447,  whirh  liolds  expniption  of  veterans  from  competitive  exam- 
ination unconstitutional;  Opinion  of  the  Justices,  34  L.  R.  A.  58,  wliieh  sustain' 
act  preferring  veterans  to  all  persons  except  women  in  civil  Mrvioe;  People  « 
rel.  Akin  v.  Kipley,  41  L.  R.  A.  775,  which  sustains  Illinois  civil  service  law  bat 
holds  void,  ordinance  attempting  to  change  certain  subordinate  oflSeers  to  ^unipl 

IVho  are  la   noncompetitive  elaaa. 

Cited  in  Walsh  v.  Albany,  32  A|jp.  Div.  130,  52  N.  Y.  Supp.  036,  holding  empM- 
ment  of  bridge  tender  not  illegal  though  net  cluseifled,  when  holding  aa  ''labor;" 
People  ex  rel.  Terry  v.  Keller,  15S  N'.  Y.  203.  52  X.  E.  1107  (dissenting  opinion:', 
majority  denying  mandamus  to  reinstate  superintendent  of  Kew  York  AlmshoiLW 
removed  wjtiiout  notice. 

Distinguislied  in  Re  Agar,  21  Misc.  140,  47  N.  Y.  Supp.  477,  holding  state  brid^ 
t*nder  not  within  civil  service  though  paid  by  city;  People  e»  reL  Crane  v.  Tay- 
lor, 17  Misc.  509,  40  N.  Y.  Supp.  321,  holding  otRce  of  assistant  district  attorn^ 
not  in  competitive  class. 

31  L.  R.  A.  403,  FARJIERS'  LOAN  4  T.  CO.  v.  BANKERS'  4  M.  TELEG.  CO.  143 

N.  Y.  315,  51  Am.  St.  Rep.  OfiO.  42  N.  E.  707. 
Creatlns-  preference*  by  order  appolntlas  pceelver. 

Approved  in  Guarantee  Trust  t  a.  D.  Co.  v.  Pliiladelphia  R.  4  N.  £.  R.  Co.  31 
App.  Div.  512,  52  N.  Y.  Supp.  116,  holding  discharge  of  equitable  claims  consented 
to  by  party  procuring  order  for  payment  of  recent  running  expenses. 

Distinguislied  in  ^lercantile  Trust  Co.  v.  Kings  County  Elev.  R.  C-o.  40  App- 
Div.  143,  67  N.  Y.  Supp.  892,  holding  material  man  not  entitled  to  preference 
when  payment  of  debta  not  authorized  by  order  appointing  receiver. 

31  L.  R,  A.  407,  O'REILLY  v.  NEW  YORK  ELEV.  R.  CO.  148  N.  Y.  347,  42  S.  E. 

1063. 
NeceiHilr  •(  aDbslantlal   lajarr- 

Approved  in  OtUn  v.  Manhattan  R.  Co.  2  App.  Div.  308,  37  N.  Y.  Supp.  »8i, 
denying  injunction  against  trespass  on  easement,  no  substantial  damage  resulting: 
Rorl;e  v.  Kings  County  Elev.  R.  Co.  22  App.  Div.  513,  48  N.  Y.  Supp.  42,  denying 
injunction  against  invasion  of  easements  of  light,  air,  and  access  where  substan- 
tial damages  not  shown;  Castle  v.  Bell  Teleph.  Co.  30  Misc.  40,  61  N.  Y,  Supp. 
743,  dismissing  temporary  injunction  against  construction  of- conduit  when  suli- 
Btantial  damages  not  alibied;  Wormser  v.  Brown,  140  N.  Y.  173,  43  N.  £.  624. 
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sustaining  deniut  of  injunction  whro  proof  or  finding  of  substantial  dama^ce  ab- 
sent; Marsh  v.  Kings  County  Elev.  R.  Co.  29  C.  C.  A.  e57,  S7  U.  S.  App.  724,  8« 
Fed.  191,  denj'jng  injunction  af^inst  maintenance  of  road  when  proof  of  snbatan- 
tial  injury  lacking;  Jager  t.  New  York,  75  App.  Div.  200,  78  N.  Y.  Supp.  40,  deny- 
itiff  injunction  against  driven  wells,  when  proof  of  damages  lacking,  without  preju- 
dice to  future  action;  KtcGrane  t.  New  York  Elev.  K.  Co.  87  App.  Div.  39,  73  N. 
Y.  Supp.  408,  denying  injunction  against  continuing  trespann  when  lack  of  dam- 
ages Tea  fudicata. 

Cited  in  Crocker  t.  ManhatUn  L.  Ins.  Co.  61  App.  Div.  234,  70  N.  Y.  Supp.  492, 
refusing  injunction  compelling  removal  of  projecting  wall  and  granting  eitaeaient, 
on  payment  of  {5,000. 

Distinguislied  in  Garvey  v.  Long  Island  R.  Co.  1,^9  N.  Y.  333,  TO  Am.  St.  Rep. 
550,  64  N.  E.  57,  granting  injunction  against  aggravated  inntancea  of  continuing 
trespass  which  result  in  substantial  damages;  Sammons  v.  Gloveraville,  34  Mise. 
460,  70  N.  Y.  Supp.  284,  granting  injunction  against  municipal  sewer  causing 
substantial  injury. 

'W'luB    COBiplBfHt    ■■■«!»><. 

Distinguislied  In  Coatsworth  v.  Lehigh  Valley  E.  Co.  24  App.  Div.  278,  48  N.  Y, 
Supp.  511,  holding  that  complaint  states  cause  of  action  in  alleging  illegal  main- 
tenance of  trespass  depreciating  property  value. 

31  L.  R.  A.  411,  HUNTER  v.  HUNTER,  111  Cal.  261,  62  Am.  St.  Rep.  180,  43  Pac. 
756. 
Judgment  offered  in  evidence  in  Hunter  v.  Milam,  133  Cal.  604,  85  Pae.  1070. 
l^pCBcknaeiit  of  decree  of  divorce  br  r«r(v  obtalnlnK. 

Approved  in  Starbuok  v.  StarbopJt.  173  N.  V.  609.  03  Am.  Ss.  Rep.  831,  60  N. 
E.  163,  holding  that  party  cannot  impeach  divorce  decree  procured  b}'  her  in  for- 
eign state;  Re  Swales,  60  App.  Div.  003,  70  N.  Y.  Supp.  220,  holding  party  es- 
topped from  questioning  divorce  decree  obtained  by  her  in  foreign  state  on  service 
by  publication. 
TeatlmDuy  eorrcctliiK  coupIatBt. 

Cited  in  Goldwater  v.  Burnside,  22  Wash.  218,  80  Fac.  40Q,  holding  proper  for 
party  to  testify  that  admission  in  verified  complaint  was  by  mistake. 
Coafllctlas  preHmptloas. 

Approved  in  People  v.  O'Brien,  130  Cal.  7,  62  Pae.  297,  holding  that  do  presump- 
tion of  chastity  exists  against  that  of  innocence,  until  guilt  eatablialied ;  Wile's 
Estate,  41  W.  N.  C.  574,  6  Pa.  Super.  Ct.  441,  holding  that  presumption  of  valid- 
ity of  established  marriage  gives  way  before  that  of  innocence  and  legitimacy  of 
offspring. 
EUtoppel  la  yals. 

Cited  in  Potter  v.  Fitchburg  Steam  Engine  Co.  110  111.  App.  464,  denying  estab- 
lishment of  estoppel  in  pais  when  change  of  conduct  lias  not  resulted  from  act*  of 
those  against  whom  it  is  claimed. 

31  L.  R.  A.  416,  McCUTCHEON  v.  MERZ  CAPSULE  CO.  19  C.  C.  A.  108,  37  U. 

8.  App.  686,  71  Fed.  787, 
irltbdraw*!    of   CKpltal   atnek. 

Cit«d  ia  Hamlin  v.  Toledo,  St.  L.  ft  K.  C.  R.  Co.  36  L.  R.  A.  831,  24  C.  C.  A. 
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278,  47  U.  S.  App.  422,  78  Fed.  671,  holding  void  tnj  deviee  for  withdraw^  of 
capital  stock  before  pafnieDt  of  debta. 
BbJsI>1>k  I II r awl  ««B tract. 

Approved  in  GuntiiMn  Gas  t  Water  Co.  v.  Whitaker,  SI  Fed.  194,  holding  cor- 
poration in  pari  delicto  may  enjoin  enforcement  of  ultra  virea  bonds  wliere  scheme 
still  executory:  Cook  County  Bride  Co,  v.  Labahn  Brick  Co.  92  111.  App.  536,  hold- 
ing injunction  proper  to  restrain  unexecuted  part  of  illegal  contract. 
Bllcet   of   eoBBPst   Ob    Bltra  Tire*  aeta. 

Approved  in  tiermania  Safety-Vault  &  T.  Co.  v.  Boynton,  19  C.  C.  A.  122,  37  U. 
8.  App.  602,  71  Fed.  801,  holding  ultra  vira  acts,  such  as  lending  credit,  not  vali- 
dated bf  aequieacence  of  directors  and  stockholders. 
Sale  at  eorpomte  prop«rtr  (or  atoeli. 

Approved  in  Metcalf  v.  American  School  Furniture  Co.  122  Fed.  125,  mutain- 
ing  authority  of  corporation  to  make  sale  of  its  property  upon  winding  np  its  af- 
fairs, for  stock  in  another  corporation. 

31  L.  K.  A.  422,  HEIDEL  v.  BENEDICT,  61  Minn.  170,  62  Am.  8t  Rep.  692,  63 
N.  W.  490. 

How    homFBtvad   FxenaptlOB    dctrrailoed. 

Approved  in  Kiewert  v.  Anderson,  05  Minn.  494,  60  Am,  8t  Rep.  487,  67  N,  W. 
1031,  holding  homestead  rif;lits  unafTectod  by  extension  of  city  limits  unleae  sur- 
rounding land  urban  in  chnracter ;  NHtional  Bank  v,  Banholzn-,  69  Minn.  26,  71 
N.  W.  910,  holding  exemption  of  S-acre  city  tract  depends  on  whether  within  rural 
or  urban  portion;  Mead  v.  Marsh,  74  Minn.  271,  77  N.  W.  138,  sustaining  finding 
that  unplatted  1.69  acre  is  urban  n-hen  in  thickly  settled  and  platted  section; 
Ford  V.  Clement,  68  Minn.  489,  71  N.  W.  672,  holding  homestead  measured  by 
standard  siie  of  lots  in  plat  in  which  tract  located. 
Effect    Of   aiaeudtiiieBt   ob   attack bi eat. 

Cited  in  Goodman  v.  Henry,  42  VV.  Va.  633,  35  L,  R,  A.  850,  footnote  p.  847,  26 
S.  E,  528,  denying  right  to  amend  alTidavit  for  attachment  to  prejudice  of  other 
lien  creditors;  Standard  Implement  Co.  v.  T.aniiing  Wagon  Worka,  58  Kan.  131,  48 
Pac.  638,  holding  attachment  lien  not  lont  by  amendment  of  petition  and  attach- 
ment for  incrensed  amount;  Oconto  Co.  v.  Esson,  112  Wis.  93,  87  N.  W.  855,  hold- 
ing attachment  discharged  by  judgment  including  claims  not  in  existence  «t  in- 
ception of  lien. 
Res  lad  lea  ta. 

Cited  in  Nagle  v.  Firat  Nat.  Bank,  57  Neb.  657,  77  N.  W,  1074,  holding  mort- 
gagees subsequent  to  attachment  cannot  collaterally  attack  it;  Truesdale  v.  Farm- 
ers' Loon  4.  T.  Co.  67  Minn.  460,  64  Am.  St.  Rep.  430,  70  N.  W.  508,  holding  mo- 
tion order  re$  judicaia  when  passing  upon  Bubstantiul  right  after  full  hearing. 

31  L.  R.  A.  429,  LEYSON  v.  DAVIS,  17  Mont.  220,  42  Pac.  775. 

Writ  of  error  to  (Inited  States  Supreme  Court  dismissed,  in  170  U.  S.  36,  42 
L.  ed.  939.  18  Sup.  Ct.  Rep.  500. 
JadKiDratB)    Impeach laent   f«r  falae  teatlaiOBT. 

liter  appeal  in  Woofl  v.  Davis,  1U8  Fed.  135,  holding  evidence  of  false  teati- 
moiiy  not  Bufticient  to  enjoin  judgment  where  injurious  effect  not  apparent. 
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Approved  in  Baiter  v.  Hamilton,  20  Mont.  336,  51  Pac.  265,  holding  newly  dis- 
covered evidence  not  ground  for  new  trial  when  merely  tending  to  impeach  wit- 
ness; Holton  V.  Davis,  47  C.  C.  A.  26.1,  108  Fed.  166,  holding  that  judgmrnt  cinnot 
be  impeached  (or  false  testimony  after  afflrmance  by  trial  and  supreme  court. 
'WTkal  coBBtltBtcs  Kitt  «(  oertlflcBtea. 

Cited  in  Sinnot  v.  Hibernia  Nat.  Bank,  105  La.  712,  30  So.  233,  holding  invalid, 
sift  of  stock  certiflcaten,  where  title  to  pass  on  donor's  death;  First  Nat.  Bank  v. 
Holland,  09  Va.  602,  55  L.  R.  A.  160,  footnote  p.  155,  86  Am.  St.  Kep.  8>)8.  39  S. 
E.  126,  holding  that  failure  to  sign  power  of  attorney  to  transfer  certiflcate  of 
stock  will  not  defeat  gift  thereof;  Bond  v.  Benn,  72  N.  H.  446,  101  Am.  St.  Rep. 
6S6,  67  Atl.  340,  holding  delivery  of  certificate  completed  gift,  although  not 
indorsed. 

Cited  in  footnotes  to  Royaton  v.  McCulley,  52  I...  R-  A.  899,  which  holds  jrfft  of 
bank  certiflcates  causa  mortis,  made  by  donor  asking  to  hare  trunks  unlocked  and 
oertificati^s  indorsed ;  Lord  t.  New  York  L.  Ins.  Co.  56  L.  R.  A.  597,  which  sutttains 
^ft  of  policy  found  among  papers  of  insured  at  his  death,  on  proof  of  his  deola. 
rations  that  it  was  donee's;  Loivndea  v.  Cooch,  40  L.  R.  A.  380,  whicli  holds  laps- 
ing of  legacy  of  stock  in  bank  of  state  where  legatee  resides  governed  by  law  of 
testator's  domicil. 
Bffeet  of  IndorBemeut  of  certlfleateB. 

Cited  in  Havens  v.  Bank  of  Tarboro,  132  N.  C.  226,  S5  Am.  St.  Rep.  627,  43  S. 
E.  639,  holding  bank  liable  to  pledgee  of  certificates  of  stock,  signed  in  blank  by 
president  and  deposited  with  cashier  and  by  him  fraudulently  pledged,  although 
title  thereto  transferrable  only  on  stock  books. 
jpnamlmt   to   devlae. 

Approved  in  Burns  v.  Smith,  21  Mont.  275,  60  Am.  St.  Rep.  063,  53  Pac.  742, 
bolding  enforceable,  promise  to  leave  property  to  third  party  though  agreement 
invalid  as  adoption. 

31  L.  R.  A.  454,  METROPOLITAN  SAV.  BANK  v.  MURPHY,  82  Md.  314,  51  Am. 

St.  Rep,  473,  33  Atl.  040. 
niKkla  In  iafat  depoall*. 

Cited  in  Baker  v.  Hedricli,  B5  Md.  660,  37  Atl.  363.  holding  surviving  wife  en- 
titled to  deposit  credited  to  self  and  husband  where  property  originally  hers;  Gor- 
man V.  Gorman,  87  Md.  350,  30  Atl.  1038,  holding  as  gift  by  joint  deposit  where 
book  retained  and  account  bequentlied  to  another;  Denigan  v,  San  Francisco  Sav. 
Union,  127  Cal.  148,  78  Am.  St.  Rep.  35,  59  Pac,  390,  holding  gift  to  husband  not 
established  by  wife's  deposit  of  separate  property  "payable  to  order  of  either;" 
Hoboken  Bank  for  Savings  v.  Schwoon,  62  N.  J.  Eq.  509,  50  Atl.  490,  declaring 
that  bank  would  be  justified  in  paying  amount  of  joint  deposit  to  one  of  partial 
presenting  pass  book. 

31  L.  R.  A.  457,  CITIZKNS'  GASLIGHT  CO.  v.  WAKEFIELD,  161  Mass.  432,  37 

N.  E.  444. 
HnBlelpal  ownemhlp  of  IlslitlilK  plant. 

Approved  in  Hudson  Electric  Light  Co.  v.  Hudson,  163  Mass.  348,  40  N.  E.  109, 
holding  that  ton-n  cannot  by  subsequent  vote  escape  liability  of  purchasing  light- 
ing plant  previously  authorized. 


,dbyCoogIe 


108         L  R.  A.  CASES  AS  AUTHORITIES.  [31    L  K.  A. 

Cited  in  footnotes  to  Mitchell  v.  Negaunee,  38  L.  R.  A.  1S7,  wbich  sustains  n^ 
of  cit^  to  own  electric  liglit  plant  to  furnish  light  to  citizens;  Fawcett  v.  Ml. 
Airy,  63  L.  R.  A.  STO,  wliich  sustains  municipality's  power  to  incur  expense  of 
owning  and  operating  water  and  electric  light  plants  without  aubmitting  proposi- 
tion to  voters, 

SI  L.  R.  A.  461,  McCOOK  COUNTY  t.  KAMMOSS,  7  S.  D.  558,  fi8  Am.  St  Bep- 

854,  04  N.  W.  1123. 
Bapport    of    lDoonp«t«nta    Bad    Indlscals. 

Approved  in  McNairy  County  v,  McCoin,  101  Tenn.  80,  41  L,  R.  A.  8*4.  45  S. 
W.  1070,  holding  county  providing  for  lunatic  on  account  of  guardian's  neglert, 
entitled  to  indemnity  from  lunatic's  estate. 

Cited  in  footnotes  to  Bon  Homme  County  t.  Berndt,  50  L.  R.  A.  351,  which  hqb> 
tains  statute  making  eRtaten  of  insane  persons  without  heirs  in  Unit«d  States  de- 
pendent thereon  for  support  chargeable  with  expense  of  maintenance  in  hospital; 
Condon  v.  Poraroy-Grace,  53  L,  R.  A.  696,  which  holds  obligation  to  support  indi- 
gent mother  not  eotnplete  under  statute  till  necessity  and  ability  found  by  court. 

81  L.  R.  A.  463,  DETROIT  v.  WATER  COMRS.  108  Mich.  494,  06  N.  W.  377. 
Flxlaar    water    rmtn. 

Approved  in  PrcBton  v.  Water  Comra.  117  Mich.  508,  76  N,  W.  92,  holding  that 
water  rates  n^d  not  be  uniform  nor  depend  on  property  values,  not  being  taxes: 
Detroit  Water  Comrs.  v.  Detroit  Citizens'  Street  R.  Co.  131  Mich.  2,  90  N.  W.  657. 
denying  right  of  tioard  of  water  commissioners  to  compensation  from  city  fund 
for  water  taken  from  hydrants  for  street  sprinkling. 

Cited  in  footnotes  to  Ladd  v.  Boston,  40  L.  B.  A.  171,  which  upholds  removal 
of  water  meter  though  fixtures  so  arranged  as  to  cost  consumer,  after  removal, 
twenty  times  as  much  aa  others  pay;  Biymer  v,  Butler  Water  Co.  36  L.  R.  A.  260,. 
wbich  holds  system  of  water  rates  yielding  only  fair  profit  to  owners  after  payine 
charges  should  not  be  reduced. 

Cited  in  note  (Bl  L.  R.  A.  117)  on  eftablinhment  and  r^^lation  of  munieipal 
water  supply. 

31  L.  R.  A.  468,  ROGERS  v.  STATE,  60  Ark.  76,  46  Am.  St.  Rep.  164,  29  S.  W. 

S94. 
SafBcleneT-    St    oMectioo. 

Approved  in  St.  Louis,  1.  M.  &  S.  R.  Co.  v.  Murphy,  60  Ark.  342,  46  Am.  St. 
Rep.  202,  30  S.  W.  419,  holding  that  objection  to  admission  of  book  entries  tiliould 
be  specific;  St.  Louis,  I.  M.  «  S.  R.  Co.  v.  Sweet,  60  Ark.  556,  31  S.  W.  571.  hold- 
ing that  objection  to  admission  of  former  testimony  of  deceased  witness  should  be 
specific. 

BSeet    of   Jndiie'a   absence    aa    trial. 

Cited  in  note  (41  L.  B.  A.  309)  at,  to  when  temporary  absence  of  judge  is  fatal 
to  trial. 
AdDtlwIon   of   iBcanpeteat   cTldence. 

Cited  in  Chicago  City  R.  Co.  v.  White,  110  III.  App.  26,  holding  admiMion  oner 
objection  of  incompetent  evidence,  afterwards  stricken  out,  ground  for  reversal, 
unless  verdict  was  ur.influenced  thereby. 
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31    L.  R.  A.  470,  JACKSOK  BANK  v.  DURFEY,  72  Miw.  971,  48  Am.  St.  Rep. 

596,  18  So.  4Se. 
-Crcdilan'   FlKhta    In    arm's  auet^ 

.\ppruved  in  Mechanics'  Sav.  Bank  v.  Fargason,  79  MisB.  M,  29  So.  791,  holding 
nrm  creditors  entitled  to  firm  assets  and  individual  creditors  to  separate  assetn  of 
debtor;  Simmons  Hardware  Co.  v.  Thomas,  147  Jnd.  320,  46  N.  E,  645.  holding 
partnership  mortgage  securing  individual  iiidebtedne»a  of  partners  valid  against 
■cr^itors  in  absence  of  frauds  Merchants'  Bank  v.  Thomas,  37  C.  C.  A.  378.  121 
Ked.  310,  holding  that  creditors  at  time  of  bankruptt^  cannot  complain  of  firm's 
prior  agreement  to  secure  individual  debt  of  partner  wtien  all  who  were  creditors 
4tt  that  time  had  been  paid. 

Cited  in  footnotes  to  Kineaid  v.  National  Wall  Paper  Co.  54  L.  R.  A.  412,  which 
sustains  right  of  partners  to  appropriate  with  other  partners'  consent  interent  in 
firm  to  pay  individual  in  preference  to  finn  debtit;  Re  Baldwin,  SB  L.  R.  A.  122, 
-wliich  holds  individual  liability  of  member  of  banking  firm,  signing  name  to  cer- 
"tificate  of  deposit,  enforceable  against  estate  in  preference  to  claims  against  firm. 

-31  L.  R.  A.  473.  STATE  ex  ret.  TAYLOR  v.  LORD,  28  Or.  498,  43  P«c.  471. 
Reatmlnlns   KOTernmcntiil  aetloa. 

Approved  in  Frost  v.  Thomas,  26  Colo.  224,  77  Am.  St.  Bep,  260,  56  Pac.  899, 
■denying  injunction  restraining  governor  from  making  appointments  under  al- 
leged unconstitutional  statute;  Buritess  v.  Multnomah  County,  37  Or.  46S.  60  Pac. 
lOOS,  holding  that  taxpayer  may  enjoin  illegal  diversion  of  public  property  in- 
creasing general  taxation  rate;  Laniles  t.  Walls,  160  Ind.  222.  66  N.  E.  679,  deny- 
ing injunction  to  individual  members  of  city  council  restraining  appointees  from 
Acting  as  members  thereof  until  determination  of  their  right  to  do  so. 

Distinguished  in  State  e#  rel.  McCain  v.  IkleUchan,  32  Or.  384,  41  L.  R.  A.  694, 
46  Pac.  791,  holding  that  state  may  maintain  Injunction  against  payment  on  war- 
rant unconstitutionally  authorized,  on  showing  misapplication  of  funds;  State 
etc  rel.  Carter  v.  Stevens,  2B  Or.  472,  44  Pac.  898,  holding  complaint  in  quo  war- 
ranto to  oust  office  holder  sufficient  when  signed  officially  by  prosecuting  attorney. 

31  L.  R.  A.  484,  DUKE  v.  TAYLOR,  37  Fla.  64,  63  Am.  St.  Rep.  232,  19  So.  172. 

31  I^  R.  A.  480,  STATE  v.  GAYMON,  44  S.  C.  333,  51  Am.  St.  Rep.  861,  22  S.  B. 

305. 
Jnnm    aetlns    on    own    kBowledse. 

.approved  in  Jenney  Electric  Co.  v.  Branham,  146  Ind.  323,  33  L.  R.  A.  398,  foot- 
note p.  3t)6.  41  N.  E.  448.  authorizing  jurors  to  take  into  account  their  experi- 
ence in  determining  witnesses'  credibility,  and  referring  particularly  to  annota- 
tion in  31  L.  R.  A.  4B0. 

Cited  in  footnote  to  Lillibridge  v.  McCann,  4!  L.  R.  A.  381,  which  sustains 
jury's  right  to  draw  inference  from  common  knowledge  as  to  n^ligence  in  going 
to  sleep  on  hay  or  straw  with  lighted  pipe  in  mouth. 

31  L.  R.  A.  497,  ADAMS  ft  W.  CO.  t.  DEYETTK,  B  S.  D.  110,  69  Am.  St.  Rep. 

751,  65  N.  W.  471. 
FrctcrcDGFB    bT    C9rpoFBtI«Ba- 
Approved  in  Moon  Bros.  Carriage  Co.  v.  Waxahachie  Grahi  t  Implement  Co.  13 
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Tex.  Civ.  App.  108,  35  S,  \V.  337,  Iiolding  note  (or  loan  to  corporation  valid  to 
extent  of  capital  stock  when  exceeding  it;  Moon  Broe.  Carriage  Co.  v.  Waxahactie 
Grain  &  Implement  Co.  13  Tex.  Civ.  App.  110,  35  S.  W.  337,  holding  that  credit- 
orB  may  obtain  preference  by  attachment  of  corporation's  property  when  e««- 
tiOD  of  businesB  expected. 

Cited  in  footnotes  to  Corey  v.  Wadsworth,  44  L.  R.  A.  7M,  which  sustains  pnf- 
crence  to  stockholder,  director,  and  president  of  insolvent  corporation ;   Fowler  *. 
Bell,  3B  L.  R.  A.  254,  which  requires  validity  of  chattel  mortgage  by  insolvent  com- 
pany to  be  determined  by  laws  of  state  where  property  situated. 
Corpamtlon  Bceeptliiv  aloelc  In  paTxaeBt. 

Cited  in  Tourtelot  v.  Wbitbed,  »  N,  D.  476,  84  N.  W.  8,  holding  bank  may  tatfe 
stock  of  embarrassed  corporation  in  jtayment  of  debt. 

Cited  in  note  (01  L.  R.  A.  flSI)  on  right  of  corporation  to  purduise  it£  on 
shares  of  stock. 

31  L.  R,  A.  508,  HEINTZ  v.  BUEKH.4BD,  20  Or.  55,  51  Am.  St.  Rep.  777,  43  Pat 

866. 
Wkat   eoaatltDtea   b   ■■■■. 

Approved  in  Lewis  v.  Evana,  108  lon-a,  299,  79  N.  W.  81,  holding  oral  rontraet 
within  statute  of  frauds  nhen  for  sale  of  corn  to  be  shelled ;  Williams- Ha rward 
Shoe  Co.  V.  Brooks,  S  Wyo.  437,  04  Pac.  342,  holding  oral  contract  for  manufac- 
ture and  delivery  of  shoes  within  statute  of  frauds- 

Cited  in  footnote  to  Forsyth  v.  Mann  Bros.  32  L.  R.  A.  788,  which,  holds  oral 
contract  to  manufacture  monument  not  within  statute  of  frauds. 


ConBtractloa  ot  Btatate. 

Approved  in  State  v.  Comptoir  Nat.  D'Escompte  de  Paris,  61  La.  Ann.  1281,  2S 
So.  91,  holding  contemporaneous  construction  of  statute  entitled  to  great  wvigfat. 
Sale  of  Inlaalcanl*  by  claba. 

Approved  in  People  ea  rel.  Rochester  Whist  Club  v.  Hamilton,  17  Misc.  14.  39 
N.  Y.  Supp.  531,  holding  bona  fide  social  club  not  within  liquor  tax  law  requiring 
certificate;  Klein  v.  Livingston  Club,  ITT  Fa.  22T,  34  L.  R.  A.  96,  footnote  p.  94, 
55  Am.  St.  Rep.  717,  35  Atl.  606,  holding  distribution"  of  liquor  by  elub  to  mem- 
bers not  a  sale. 

Cited  in  Re  Lyman,  28  App.  Div.  130',  50  N.  Y.  Supp.  977,  holding  that  alleged 
purpose  of  organization  does  not  preclude  determination  whether  within  excise 

Cited  In  footnotes  to  Mohrmann  v.  State,  43  L.  R.  A.  398,  which  holds  social  clnb 
in  which  liquor  sold  within  statute  against  tippling  bouses  open  on  Sunday:  State 
ex  ret.  Stevenson  v.  Ij,w  &  Order  Club,  62  L.  R-  A.  885,  which  denies  right  of 
social  club  without  license  to  dispense  liquors  to  members  in  exchange  for  cbeckz 
given  them  on  payment  of  special  asfceasmenta. 

31  L.  R.  A.  516,  STATE  v.  DUKET,  00  Wis.  273,  46  Am.  St-  Rep.  928,  63  N.  W. 

83. 
Effect    of    yrevlsu    eanvlctlona. 

Approved  in  Re  Kirhy,  10  S.  D.  416,  39  L.  R.  A.  860.  73  N.  W.  907,  holding  eon- 
viction  of  crime  sufiicieat  cause  for  disbarment  notwithstanding  appeal  pending. 
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Cited  Id  footnote  to  Davia  v.  D&tib,  39  L.  R.  A.  403,  which  •uaUins  right  to 
divorce  after  five  years'  imprisonment  under  conviction  for  crime. 
^xOw territorial  JsriMlletlaH. 

Approved  in  Frame  t.  Thormann,  102  Wis,  672,  79  N.  W.  39,  holding  judgment 
inoperative  determining  legitimacy  of  aouresideuts ;  Moyer  v.  Koontz,  103  WU. 
2S,  74  Am.  St.  Rep.  S37,  79  N.  W.  CO,  holding  no  jurisdiction  over  nonresidents 
acquired  bj  snbetituted  service  vrhere  neither  statuH  not  looal  property  involved. 

31  L.  R.  A.  622,  CARROLLTON  v.  BAZZETTE,  159  111.  284,  «  N.  E.  837. 
'W'kat    eaaatltntCB   Itlaaraat   mcpckant. 

Approved  in  Waterloo  v.  Heely,  81  111,  .4pp.  315,  holding  salesman  tolidting 
ordera  for  future  delivery  not  itinerant  merchant. 
R.«K«mableiteaa    of   llccnise. 

Approved  in  SUte  v.  Footer,  22  R.  I.  174,  60  L.  R.  A.  344,  46  Atl.  B33,  sustain- 
inf;  statute  imposing  on  itinerant  vender  penalty  of  front  $100  to  |250  and  im- 
prisonment from  ten  to  thirty  days;  Walla  Walla  v.  Ferdon,  21  Wash.  311,  67 
Pbc  796,  holding  reasanable,  license  of  $50  a  day  on  traveling  showman  and  drug 
vendor;  Springfield  v.  Jacobs,  101  Mo.  App.  342,  73  S.  W.  1097,  holding  void,  be- 
cause arbitrary,  statute  requiring  license  fee  of  $60  per  day  from  persons  keeping 
traveling  or  auction  store. 

Cited  in  footnotes  to  Stull  v.  De  Mattos,  51  L.  R.  A.  892,  which  sustains  license 
tax  of  $25  per  day  on  sales  of  mercliaodlse  at  auction  j  People  ex  rel.  Valentine  v. 
Coolidge,  50  L.  R.  A.  403,  which  holds  void,  act  requiring  large  bond  from  mer- 
chants selling  farm  produce;  Price  v.  People,  55  L.  R.  A.  589,  wliich  sustains  li- 
cense fee  on  employment  agencies. 
DlBurlmlaatlSH    In    lleeBiw    law*. 

Cited  in  Levy  v.  State,  161  Ind.  261.  6S  N.  B.  172,  holding  valid,  statute  prohib- 
iting transaction  of  business  by  transient  merchants  without  license. 

Cited  in  footnotes  to  Com.  use  of  TituRville  v.  Clark,  67  L.  R.  A.  348,  which 
holds  void,  exemption  from  license  tax  of  contractors  and  real-estate  dealers,  but 
not  others,  whose  business  less  than  $1,000;  Kntsely  v.  Cotterel,  60  L.  R.  A.  9T, 
which  sustains  statute  fixing  different  rates  of  license  for  retailers,  wholesalers, 
and  sellers  on  hoard  of  trade;  State  v.  (JHrbroski,  56  L.  R.  A.  570,  which  holds 
void,  statute  exempting  veterans  from  requirement  for  peddlers'  license;  Com,  v, 
Myers,  31  L.  R.  A.  370,  which  holds  void,  license  tax  on  peddlers  which  exempts 
manufacturers  who  have  paid  tax  on  capital;  Harrodsburg  v.  Renfro,  51  L.  R,  A. 
807,  which'  holds  void,  ordinance  imposing  greater  license  fee  for  sale  of  liquors 
on  main  street  of  town  than  elsewhere. 
—  Aa  asalsEt    BOnrOBldeBta. 

Cited  in  footnotes  to  Rosenbloom  v.  State,  67  L.  R.  A.  022,  which  sustains  li- 
oenae  tax  on  peddlers,  though  vendors  of  own  products  exempt;  Re  Wilson,  4fl  L, 
R.  A.  417,  which  holds  void  as  applied  to  sale  of  original  packages  territorial 
statute  requiring  license  for  sale  of  coal  oil;  Brovmback  v.  North  Wales.  40  L.  R. 
A.  448,  which  holds  valid  as  to  residents,  ordinance  requiring  license  for  sale  of 
piodl  on  street  or  by  soliciting  orders  from  house  to  house;  State  v.  Coop,  41  L. 
R.  A.  501,  which  holds  purchase  of  frame  for  portrait  in  accordance  with  option 
included  in  order  for  making  portrait  in  other  state  not  within  statute  agsinst 
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peddling  1  Singer  Mfg.  Co.  v.  Wrij[!it,  35  L.  R.  A.  497,  'vhich  ausUins  state  stat- 
ute requiring  every  company  gelling  sewing  machines  in  atate  to  pay  license  tax. 
Cltr'a    Itabllitr     for    «ul*. 

Appioved  in  :kionmoutli  v.  Popel,  183  III.  Hi,  S6  X.  E.  348,  holding  city  not 
liable  for  costs  in  prosecution  under  invalid  ordinance;  Centralia  t.  Nagele,  181 
III.  163,  .>5  N'.  E.  128,  Reversing  in  part  81  III.  App.  334,  and  Decatur  v.  Nieder- 
neyer,  1(j8  111.  74,  48  N.  E.  72,  holding  city  not  liable  for  coats  in  attempting  to 
enforce  ordinance. 

Cited  in  Grafton  v.  Mooney,  80  III.  App.  024,  holding  city  liable  for  ooets  when 
sued  in  private  corporate  capncity. 
DclevatloB    of    lIceMlaK    paircr. 

Approved  in  Naegle  v.  Centralia,  81  III.  App.  345,  holding  ordinance  invalid 
v'l.icli  delegntes  power  to  mayor  to  fix  amount  and  issue  license;  McRoberts  v.  Sul- 
livan. 61  111.  App.  436,  holding  that  license  fee  sliould  be  Bxed  by  council  anJ 
be  reasonable  in  amount. 

31  L.  R  A.  529,  MINNESOTA  LUMBER  CO.  v.  WHITEBREAST  CX>AL  00.  Ifti 

in.  85,  43  N.  E.  774. 
OptlOB   cOBtraela-  • 

Approved  in  Smith  v.  Preston,  B2  111.  App.  293,  holding  not  option  or  gambling 
contract  "to  furnish  what  wants  nmy  be  of  boae  attaciimeut;"  Warden  Coal  Waali- 
ing  Co.  V.  Meyer,  98  III.  App.  G42,  holding  valid  contract  to  furnish  coal  at  flxed 
price  in  consideration  of  trade  until  definite  date;  £.  U.  Ualley  Co.  v.  Clark  (^ 
Co.  128  Mich.  5)>5,  87  N.  W.  7G1,  holding  contract  valid,  agreeing  "to  furnish  and 
buy  nil  cans  needed  in  factory"  for  stated  period;  Burgees  Sulphite  Fibre  Co.  t. 
Broomfield,  180  Mass.  287,  62  N.  E.  3S7,  holding  contract  binding  for  purchase  of 
all  iron  sold  at  fixed  price  per  ton;  McCall  Co.  v.  Icks,  107  Wis.  238,  83  N.  W.  300, 
holding  not  void  for  uncertainty  agreement  to  take  monthly  as  produced  for  two 
years  one  of  each  size  of  fashion  patterns;  El  Paso  Gas,  Electric  Light  &,  P.  Co. 
v.  El  Paso,  22  Tex,  Civ,  App.-  313,  54  8.  W.  798,  holding  void  for  want  of  mutual- 
ity contract  to  furnish  at  fixed  price  as  many  lights  as  city  may  designate;  Cold 
Blast  Transp.  Co.  v.  Kansas  City  Bolt  &  Nut  Co.  57  L.  R,  A.  699,  footnote  p.  «9fi. 
62  C.  C.  A.  28,  114  Fed.  81,  holding  void,  accepted  offer  to  deliver  at  specified 
prices  during  specified  period  articles  in  such  amounts  as  acceptor  may  desire. 

Cited  in  Staver  Carriage  Co,  v.  Park  Steel  Co,  43  C.  C,  A,  473,  104  Fed.  202. 
holding  contract  "to  furnish  all  steel  tire  used  prior  to"  certain  dat«  means  ma- 
terial actually  needed  for  use  priur  thereto;  Crane  v.  Crane,  45  C.  C.'A.  99,  IM 
Fed,  871,  holding  void  for  want  of  mutuality  contract  to  supply  retailer,  at  fLxed 
price,  "doek  oat"  required  for  trade;  Exceleior  Wrapper  Co.  v.  Messinger,  118  Wis. 
650,  93  N.  W.  450,  holding  valid,  contract  to  purchase  all  roll-rag  paper  needed  in 
business  for  one  year;  McCaw  Mfg.  Co,  v,  Felder,  IIS  Ga.  415,  41  S,  E.  664,  hold- 
ing enforceable  contract  agreement  to  furnish  all  boxes  necessary  for  packing  out- 
put of  factory,  accepted  by  other  party. 

(Sted  in  footnotes  to  Htckey  v,  O'Brien,  49  L.  R,  A.  594,  which  susUins  contmrt 
by  sellers  of  ice  to  purchase  all  ice  necessary  to  carry  on  business  for  Ave  years; 
Loudenback  Fertilizer  Co.  v.  Tennessee  Phosphate  Co.  61  L.  R.  A,  402,  which  sus- 
tains contract  for  purchase  of  entire  consumption  for  term  of  years  of  phosphate 
rock   in  manufacturing  fertilizer,  estimated  at  specitied  amount,  with  right  t« 
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dcuwiid  double;  Booth  t.  People,  SO  L.  R.  A.  762,  which  stutaiUB  itatuta  makiiig 
unlawful,  optiODB  for  ule  of  commodities  which  have  been  aubject  of  gambling 

Diatinguiihed  in  American  Befrigcrator  Transit  Co.  v.  Chilton,  04  III.  App.  9, 
holding  contract  unilateral,  and  not  binding,  agreeing  to  tumiah  all  ioe  required 
for  refrigerator  can. 
CoBHtralBK  amblBnaam  eontraet*. 

Approved  in  Johnson  v.  Pugh,  110  Wis.  170,  85  N.  W.  641;  Excelsior  Wrapper 
Co.  V.  Megaioger,  IIB  Wis.  553,  B3  N.  W.  460;  Chicago  Sanitary  Dial.  v.  McMahon 
A  M.  Co.  110  111.  App.  524, — holding  extrinsic  evidence  may  be  admissible  to  con- 
strue ambiguous  contract;  Thompson  v.  Seavor,  01  111.  App.  503,  holding  construc- 
tion that  makea  contract  effectual  should  be  adopted  when  two  inferencee  posaible; 
Whalen  v.  Stephens,  \03  111.  135,  61  N.  E.  021,  Affirming  1)2  111.  App.  23S,  hold- 
ing that  courts  will  endeavor  to  enforce  contracts  as  parties  mutually  understood 
them ;  W,  H.  Purcell  Co.  v.  Sage,  200  III.  346,  6B  N.  E.  723,  Affirming  00  III.  App. 
100,  holding  that  contract  to  deliver  coal  "when  required"  means  amount  actually 
needed  in  business. 

Cited  in  Hoffman  v.  MaffloH,  104  Wis.  837,  47  L.  R.  A.  430,  footnote  p.  427,  80 
N.  W.  1032,  holding  that  agreement  to  furnish  paving  contractor  crushed  atone  in 
"such  quantities  as  may  be  desired"  does  not  require  furnishing  of  all  stone  needed. 
lEBect  of  B«BpaTiaeBt  o>  tntare  dellvcrlea. 

Cited  in  Sage  v.  W.  H.  Purcell  Co.  90  111.  App.  164,  holding  failure  to  pay  ac- 
cording to  contract  relieves  from  damages  for  failure  to  deliver. 
ReeovcPT  (or  partial   dellTcrlca. 

Cited  in  Indian  Mountain  Jellico  Coal  Co.  v.  Aehevilie  Ice  &  Coal  Co.  134  N. 
C.  SSI,  47  S.  E.  lis,  sustaining  recovery  for  coal  actually  delivered  upon  con- 
tract, over  and  above  damages  suffered  from  subsequent  failure  to  deliver  whole 
amount. 

31   L.   R.  A.   535,  CITY  ELECTRIC   STREET  R.  CO.  v.   FIRST  NAT.   EXOH. 

BANK,  62  Ark.  33,  54  Am.  St.  Rep.  282,  34  S.  W.  SO. 
Pavrera    of    eorpar«.tf«n    oncera. 

Approved  in  Texarkana  A  Ft.  S.  R.  Co.  v.  Bemis  Lumber  Co.  67  Ark.  551, 
55  S.  W.  044,  holding  corporation  bound  by  note  signed  hy  prcsiilent  when  di> 
rectors  cognixant  of  custom;  VVorthington  v.  Schuylkill  Electric  R.  Co.  10  Pa. 
Super.  Ct.  123,  44  W.  N.  C.  120,  holding  corporation  not  bound  by  president's 
indorsement  unauthorized  by  resolutipn  or  by-law. 

Cit«d  in  footnote  to  Wells,  F.  &  Co.  v.  Enright,  49  L.  R.  A.  847,  which  holds 
bank  bound  t^  agreement  executed  by  president  and  general  manager  with  vice 
president's   approval. 

Distinguished  in  Black  v.  First  Nat.  Bank,  06  Md.  421,  64  Atl.  39,  holding 
authority  in  bank  treasurer  to  indorse  promissory  notes  presumed  when  eri- 
dence  shows  that  he  was  habitually  accustomed  so  to  do. 

31  L.  R.  A.  533,  CAWOOD  v.  WOLFLEY,  66  Kan.  231,  64  Am.   St.  Rep.  590, 

43  Pac.  236. 
IVave*  ■■  elalma. 

Approved  in  Wotlley  v.  McPherson,  61  Kan.  493,  59  Pac.  1054,  holding  derk'a 
»>gea  within  second  class  of  claims  aa  "wagee  of  servants." 
L.  R.  A.  Ao.— Vol.  IV.— 8. 
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SI  L.  R.  A.  540,  YOUNG  v.  COLLEGE  OF  PHYSICIANS  k  SURGEONS,  81 

Md.  358,  32  Atl.  177. 
RiKktc  In  dead  bodies. 

Approved  in  Burney  v.  Children's  Hospital,  ISO  Maaa.  SO,  38  L.  R.  A.  41S. 
footnote  p.  413,  SI  Am.  St.  Rep.  273,  47  N.  E.  401,  siuUining  fatlier's  riglit 
of  action  against  hospital  for  autopsy  on  child's  tiod;  without  father's  eonwiiL 

Cited  In  footnote  to  Thompson  y.  State,  61  L.  R.  A.  883,  which  holds  attempt 
to  mai:e  unauthorized  sale  of  dead  body  of  human  being  a  misdemeanor. 

Cited  in  note  (42  L.  R.  A.  721)  on  liability  for  disintertneiit  of  dead  bodie* 
and  actions  relating  thereto. 

31  L.  R.  A.  S47,  GILFILLAN  v.  SCSMIT/S,  64  Minn.  29,  58  Am.  St.  Rep.  fil^ 

88  N.  W.    126. 
Rlshta  In  flow  ot  ■»!■««  water. 

Approved  in  OfUlie  v.  Hammond,  78  Minn.  279,  80  N.  W.  1123,  holding  li»- 
bility  tor  divnting  surface  water  dependent  upon  necessity  and  reasonableneaa. 

31  L.  B.  A.  651,  LUCY  r.  CHICAGO  G.  W.  R.  CO.  64  Minn.  7,  65  N.  W.  944. 

Approved  in  Tall  v.  Baltimore  Steam  Packet  Co.  SO  Md.  264,  47  L.  R.  A.  121 
44  Atl.  1007,  holding  carrier  not  liable  to  passenger  assaulted  by  another  un- 
less able  to  prevent  it;  Fewings  v.  Mendenhall,  88  Minn.  341,  60  L.  R.  A.  efM. 
97  Am.  St.  Rep.  519,  S3  N.  W.  127,  holding  street  car  company  not  liable  for 
injury  to  passenger  from  stone  thrown  from  street  by  strike  tympathiter. 

Cited  in  footnotes  to  Savannah,  F.  A.  W.  R,  Co.  v.  Quo,  40  L.  R,  A.  4S1. 
wliicli  holds  carrier  liable  for  baggage  master's  oasault  with  intent  to  rape 
passenger;  United  R.  &  Electric  Co.  v.  State,  54  L.  R.  A.  S42,  which  bolda  car- 
rier' liable  for  injuries  inflicted  on  passenger  by  drunken  passenger  penuiltrd 
to  return  and  remain  after  removal;  West  Memphis  Packet  Co.  v.  White,  SS 
L.  R.  A.  427,  which  holds  carrier  liable  for  injury  to  passenger  m  excursioa 
boat  by  careless  discharge  of  gun  by   other   passenger. 

31  L.  R.  A.  662.  SVENDSEN  v.  STATE  B.\XK,  64  Minn.  10,  68  Am.  St.  K*p. 

522,  65  N.  W.   1086. 
LlaVllltr  (or  refaaal  to  par  check. 

Approved  in  J.  M.  James  Co.  v.  Continental  Nat.  Bank,  105  Tenn.  II,  51  L 
R.  A.  268,  footnote  p.  255,  80  Am.  St.  Rep.  857,  68  S.  W.  261,  sustaining  eta- 
elusive  presumption  of  damage  to  trader  by  bank's  wrongful  refusal  to  pay 
clieck;  Wiley  v.  Bunker  Hill  Nat.  Bank,  183  Mass.  496,  67  K-  E.  653,  suatainiL: 
recovery  by  trader  of  substantial  damages  caused  by  wrongful  refusal  of  banl 
to  honor,  check  drawn  by  him,  to  meet  which  he  had  funds  on  deposit;  American 
Nat,  Bank  *.  Morey,  113  Ky,'  883,  58  L.  R.  A.  058,  89  S.  W.  759,  footnote  p. 
S66,  as  to  measure  of  damages  for  bank's  wrongful  refusal  to  pa;  cheek  of 
student  in  strange  city. 
Dranee'H   rlcht   ot   recOTCrr    on    raised   ekeclc. 

Cited  in  Crocker- Wool  worth  Nat,  Bank  v.  Nevada  Bank,  13B  Cal.  677.  (K 
L.  R.  A.  249,  98  -Am.  St.  Rep.   I6»,  73  Pac.  456,  denying  recovery,  by   drawee 
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bank,   pajing  raised  check,  held   by   it  for   collectttm   only,  of  exceas  from   eol- 
lecting  bank,  itft«r  payment  by  it  to  payee  of  money  collected. 
HeawBre   of  eanipeB«torr   dsinace*. 

Cited  in  footnote  to  Cumberland  Telepii.  *  Teleg.  Co,  v.  Hendon,  60  L.  R.  A. 
849,  which  holds  damages  for  wrongfully  disconnecting  telephone,  amount  which 
will    compensate  for  injuries  from  breacii  of  contract. 

31   L.   E.  A.  553,  CAMERON  v.  CHICAGO,  M.  k  ST.  P.  R.  CO.  63  Minn.  384, 

66  N-  W.  552. 
StBtates  aatliorlalBK  attoneT'a  (eeh 

Approved  in  Pfaender  v.  Chicago  k  N.  W.  R.  Co.  80  Minn.  21B,  90  N".  W. 
393,  sustaining  atatute  providing  for  reasonable  fees  on  recovery  of  land  from 
railroad;  Gano  v.  Minneapolis  k  St.  L.  R.  Co.  114  Iowa,  718,  55  L.  H.  A.  265, 
footnote  p.  263.  89  Am.  St.  Rep.  383,  87  N.  W.  714,  sustaining  requirement  for 
payment  of  attorney's  fee  on  successful  appeal  by  landowner  from  award  in 
eminent  domain:  Lancashire  Ins.  Co.  v.  Bush.  60  Nrfi.  124,  82  N.  W.  313;  Far- 
mers'  k  M.  Ins.  Co.  v.  Dobney,  62  Neb.  222,  07  Am.  St.  Bep.  624.  88  N.  W.  1070, 
sustaining  statute  permitting  allowance  of  reaaonubie  fee  on  recovery  under  pol- 
icy insuring  real  estate;  Dell  v.  Mar\-in,  41  Fla.  228,  45  L.  R.  A.  203,  footnote 
p.  201,  TO  Am.  St.  Hep.  171,  26  So.  188,  sustaining  statute  allowing  attorney's 
fees  to  successful  plaintiff,  but  not  to  defendant,  in  mechanics'  lien  case. 

Cited  in  Gulf,  C.  4  S.  F.  E.  Co.  v.  Ellis,  165  U.  S.  188,  41  L.  ed.  672,  17  Sup. 
Ct.  Rep.  255  (dissenting  opinion),  majority  holding  statute  unconstitutional 
permitting  allowance  of  fees  to  successful  claimant  against  railroads. 

Cited   in  footnotes  to  Turner  v.  Boger,  40   L.  R.  A.   500.   which   holds  provi- 
sion for  attorneys'  fees  in  trust  deed,  void :  Atkinson  v.  Woodmansee,  64  L.  R. 
A.  325,  which  holds  void,  provision   for  recovery  of  attorney's  fees  by   success- 
ful  plaintiff  in  action   to  enforce   laborer's  or  artisan's   lien. 
Valid  I  tr  of  BtBtnle  prohibit  Ins  blackllntlnar. 

Cited  in  State  ex  ret.  Scheffcr  v.  Justus,  85  Minn.  281,  56  L.  R.  A.  759,  80 
Am.  St.  Rep.  550,  8S  N.  W.  759,  sustaining  statute  prohibiting  "blacklisting" 
by  "company,  corporation,  or  partnership." 

31  L.  R.  A.  557,  GAGE  v.  FISHER,  5  N.  D.  297,  65  N.  W.  808. 
Rlskt*    ••    to    fatlBK   alock. 

Cited  in  Smith  v.  San  Francisco  k  N.  P.  R.  Co.  115  Cal.  608,  35  L.  R.  A. 
317,  S6  Am.  St.  Rep.  116,  47  Pac.  582,  holding  separation  of  voting  power  from 
stock  ownerebip  not  illegal  wiien  done  for  lawful  purpose;  Withers  v.  Edmonds, 
28  Tex.  Civ.  App.  191,  62  S.  W.  795,  denying  recovery  for  breach  of  contract 
to  aid  in  securing  control  of  sufhcient  stock  to  carry  election  when  part  of  con- 
sideration was  lucrative  office  in   corporation. 

Distinguished  in  Carter  ■.-.  Producers'  Oil  Co.  182  Pa.  560,  39  L.  R.  A.  101, 
41  W.  N.  C.  117,  38  Atl.  571,  holding  shares  cannot  be  voted  except  by  ad 
missiiHi  to  membership  when  required  by  by-laws. 

31   L.  R.  A.  586,   DENVER  CONSUL.   ELECTRIC  CO.  t.   SIMPSON,  21   Colo. 

371,  41  Pac.  409. 
LiBkllKr  (or  iMjarle*  br  electric  wire*,  ete. 
Approved  in  Leavenworth  Coal  Co.  v.  Ratchford,  5  Ean.  App.  159,  48  Pac. 
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H7,  holding  electric  lighting  company  bound  to  high  d^ree  of  <x.Te  to  prrvrnt 
injury  from  wires;  Knowltoa  v.  Des  Uoinei  Ediaon  Light  Co.  117  lava,  455.  M 
N.  W.  81B,  holding  electric  company  Iwund  to  higli  degree  of  diligence  and  fort- 
flight  in  keeping  linet  in  safe  condition;  Denver  Congol.  Electric  Co.  r.  Law- 
rence, 31  Colo.  309,  73  Pac.  39,  holding  highest  degree  of  care  possible,  consist- 
ent with  practical  methodfl,  demanded  of  electric  company ;  Snyder  v,  ^Vheel- 
Ing  Electrical  Co.  43  W.  Va.  669,  3»  L.  R.  A.  503,  footnote  p.  4B9,  64  Am.  Si. 
Rep.  922,  29  S.  E.  733,  holding  death  of  person  by  stepping  on  live  eleotrie  wire 
fallen  to  ground  raises  presumption  of  negligence:  ChattHnooga  Electric  R.  Co, 
V.  Mingle,  103  Tenn.  670,  7S  Am.  St.  Rep.  703,  56  S.  W.  23,  holding  electric 
railn'ays  bound  to  high  degree  of  cere  in  construction  and  maintenance  of  line<: 
Boyd  V.  Portland  Electric  Co.  37  Or.  673,  52  L,  K.  A.  5U,  footnote  p.  500,  83 
Pac.  373,  holding  want  of  sufficient  assistance  to  promptly  replace  wiren  brokini 
by  severe  storm  not  excuse  as  matter  of  law  for  delay,  and  referring  particularly 
to  annotation  in  31  L.  R.  A.  666;  Boyd  v.  Portland  Electric  Co.  40  Or.  131.  i>T 
L.  R.  A.  622,  footnote  p.  610,  S6  Pac.  5T6,  sustaining  presumption  of  n^li^ncc 
from  injury  to  traveler  in  street  from  broken  live  wire;  Weliner  v.  lagi^rfelt.  27 
Tei.  Civ.  App.  525,  06  S,  W.  221,  holding  electric  company  liable  for  injurj-  rrum 
hanging  uninsulated  wire  in  contact  witli  its  wires,  although  not  owned  by  it,  and 
referring  particularly  to  annotation  in  31  L.  R.  A.  506;  Walters  v.  Denver  Cod^I. 
Electric  Light  Co.  17  Colo.  App.  194,  69  Pac  117,  holding  prima  facie  ease  of 
negligence  established  by  evidence  of  exposed  wire  at  point  near  windows,  where 
wires  passed  into  residence. 

Cited  in  footnotes  to  Mooney  v.  Luzerne,  40  L.  R.  A.  811,  which  holds  city's 
liability  for  neglecting  duty  to  supervise  electric  wires  suspended  over  streets 
not  lessened  because  individuals  or  corporations  subjected  to  like  duty ;  Thonus 
V.  Maysville  Gas  Co.  53  L.  R.  A.  14T,  which  holds  corporation  senatng  elec- 
tricity into  street  railway  company's  wires  required  to  see  to  their  insulation: 
Newark  Electric  Light  k  P.  Co.  r.  Garden.  37  L.  R.  A.  726,  which  retjuirea  electric 
light  company  to  use  due  care  in  insulating  wires  msintained  on  same  pole  with 
other  companies:  Willey  v.  Boston  Eiittrie  Light  Co.  37  L.  R,  A.  723,  which 
holds  negligence  in  failing  to  cut  electric  light  wires  from  which  insulatiOD 
burned  by  lightning  question  for  jury;  Anderson  v.  Inland  Teleph.  ft  Tiieg.  Co. 
41  L.  R.  A.  410,  which  holds  telephone  lineman  negTigent  in  touching  span  wirr 
in  contact  with  trolley  wire,  insulation  of  which  broken;  Brush  Electric  Light 
i.  P.  Co.  V.  Leftwre,  49  L.  R.  A.  771.  which  denies  liability  for  death  by  un- 
inaulated  electric  light  wire  running  above  awning  16  feet  above  street:  Ber- 
gin  V.  Southern  N.  E.  Teleph.  Co.  39  L.  R.  A.  192,  which  requires  telephone  line- 
man to  exercise  proper  care  to  prevent  injur^-  from  charged  guy  wires  knoun 
by  him  to  be  unsafe;  Gannon  v.  Laclede  Gaslight  Co.  43  L.  R.  A.  505.  whicli 
holds  electric  company  maintaining  overhead  wires  in  alley,  prima  facie  liabk 
for  injury  by  live  grouniied  wires;  Trenton  Pass.  R.  Co,  v.  Cooper,  38  L.  R.  A. 
637,  which  holds  escape  of  electricity  from  street"  railway,  injuring  horse,  pre- 
sumptive proof  of  negligence;  Bland  v.  Shreveport  Belt  R.  Co.  30  L.  R.  A.  114. 
which  holds  fall  of  pole  on  removal  of  guy  wire  gives  right  of  action  for  injury 
to  lineman;  Hebert  v.  Lake  Charles  Ice.  Light  &  Watorworks  Co.  Ill  La.  528.  S4 
L.  R.  A.  104,  footnote  p.  101,  lOO  Am.  St.  Rep.  505,  35  So.  731,  holding  etertric 
light  company  liable  for  death  of  person  in  street  caused  by  uninsulated  wif 
which  burned  and  fell  because  of  fait  of  telephone  wire  negligently  strung 
above  it. 
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Cited  in  pot««  (31  L.  R.  A.  S71)  on  liability  lor  injuriei  hj  electric  wirei  in 
hfghwajB;  |32  L.  R.  A.  S61)  on  liability  of  electric  company  to  employee  for 
injury  cauied  by  electric  shock;  (32  L.  R.  A.  403)  on  n^Iigence  as  to  electrie 
^^■ires  on  or  in  buildings   (31  L.  R.  A.  802)   on  police  regulation  of  electric  com- 

■><■'•••  •!  ■««■■>«■«*• 

Cited  in  Denver  t  R.  G.  R.  Co.  t.  Peterxm,  30  Colo.  89,  97  Am.  St  Rep.  76, 
69  Pac.  67S,  holding  degrees  of  u^ligence,  inch  a«  slight,  ordin&r;,  and  gross, 
not   recognized  in  Colorado. 

31   L.  R.  A.  S70,  CITT  ELECTRIC  STREET  R.  CO.  t.  CONERY,  61  Ark.  381. 

54  Am.  St.  Rep.  202,  33  8.  W.  426. 
■.fAbllltT  for  Injarles  fma  clcetrle  Twtrtm,  etc. 

Approved  in  Perham  v.  Portland  Electric  Co.  33  Or.  4SZ,  40  Ij.  R.  A.  811,  Tt 
Am.  St.  Rep.  730,  63  Pac.  14,  holding  utmost  care  required  of  electric  companiea 
in  construction,  inspection,  and  repair  of  wires:  Wehner  v.  I^gerfelt,  27  Tei- 
Civ.  App.  526,  66  S.  W.  221,  holding  electric  company  liable  for  injury  frtMn 
hftiiging  uninsulated  wire  in  contact  with  its  wires,  although  not  owned  by  it;: 
Knowlton  t.  Des  Moines  Edison  Light  Co.  117  Iowa,  456,  90  N.  W.  818,  hold- 
ing electric  MHnpsny  Itound  to  high  degree  of  diligence  and  foresight  In  keeping- 
lines  in  safe  conditicw. 

Cited  in  Qannon  v.  lAcIede  Gaslight  Co.  145  Mo.  63S,  43  L.  R.  A.  616,  47 
8.  W.  B07  (dissenting  opinion),  majority  holding  company  prima  facie  Uable 
(or  injury  by  grounded  wire  in  public  alley  j'  Southwestern  Teleg.  A  Telepb.  Ck>- 
V.  Beatty,  63  Ark.  BO,  37  S.  W.  GTO,  holding  liability  for  injury  from  falling 
brick,  loosened  by  wire  fastened  thereto,  dependent  upon  nt^ligenoe. 

Cited  in  footnotis  to  Griffin  v.  Jackson  Light  t  P.  Co.  SG  L.  R.  A.  318,  which 
denies  electric  light  company's  liabilty  for  injury  to  stranger  attempting  to  use 
defectively  insulated  movable  light  which  storekeeper  has  continued  to  use;  Bt^d 
V.  Portland  (leneral  Electric  Co.  67  L.  R.  A.  619,  whic^h  holds  electric  light  com- 
pany liable  for  injury  by  wire  broken  during  storm;  Boyd  v.  Portland  Gencrnl 
EUectric  Co.  62  L.  R.  A.  609,  which  holds  want  of  sufficient  asaistance  to  promptly 
replace  wires  brc^en  by  severe  storm  not  excuse,  as  matter  of  law,  for  delay; 
Thomas  v.  Maysville  Gas  Co.  E3  L.  R.  A.  147,  which  requires  corporation  send- 
ing electricity  into  street  railway  company's  wires  to  see  to  their  insulation; 
Hebert,  v.  Lake  Charles  Ice,  Light  t  Waterworks  Co.  64  L.  R.  A.  101,  which 
holds  electric  light  company  liable  for  death  of  person  in  street,  caused  by  un- 
insulated wire  which .  burned  and  fell  because  of  fell  of  telephone  wire  negli- 
gently strung  above  it. 

Cited  in  noU   (31  L.  R.  A.  671)   on  liability  for  injuries  by  electric  wires  in 
highways. 
IibtMIItr  t»r  eoncvrriBv  megcttm'^ct' 

Approved  In  Pine  Bluff  Water  1  Light  Co.  r.  McCain,  «2  Ark.  IIB,  34  S.  W. 
549,  holding  gas  company  and  person  negligently  lighting  match  to  locate  leak 
jointly  liable  for  resulting  explosion. 

Cited  in  footnotes  to  Missouri  R.  Co.  v.  Columbia,  68  L.  R.  A.  399,  which  holds 
placing  on  platform  of  heavy  doors,  which  are  blown  on  trade  by  severe  g'le. 
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not  proximate  cause  at  derailment  of  engine;  I^uieiiUe  Jt  E.  M.  Co-  t.  Bunes. 
64  L.  H.  A.  574,  wliich  hold»  that  negligence  of  steamer  company  does  not  pre- 
vmt  recovery  for  death  of  passenger  by  drowning  nhile  attempting  to  disesi- 
bark,  from  other  steamboat  company  whose  negligence  was  also  resptMisible  lot 
his  death. 


31  L.  R.  A.  572,  WESTERN  U.  TELEG.  CO.  v.  STATE,  82  Md.  293,  51  Am.  St. 

Rep.  464,  33  Atl.  783. 
AmcBdmeBt  atter  Fsplmtlon  of  IlBilta(l*ii. 

Approved  in  SUte  use  of  Scaggs  v.  Reilly,  69  Md.  16G,  43  Atl.  58,  holdinf 
limitation  cannot  be  pleaded  against  writ  amended  by  striking  ont  initial  of 
middle  name. 

Cited  in  footnote  to  Love  v.  Southern  R.  Co.  66  L.  R.  A.  471,  which  sustaim 
rtglit  to  file  new  declaration  after  limitation  period  baa  elapsed,  naming  statu- 
tory beneficiaries  in  action  for  death. 

Llabllltr  for  lajarlea  froai  electric  -nlraa. 

Cited  in  Brown  v.  Edison  Electric  Illuminating  Co.  BO  Md.  406,  46  L.  R.  A. 
T47,  7S  Am.  St.  Rep.  442,  45  Atl.  IB2,  holding  prima  facie  negligence  eatab1isfa«J 
by  injury  of  person  from  contact  with  defpctireiy  insulated  wire;  Snyder  t. 
\Vhepling  Electrical  Go.  43  W.  Va.  86B,  39  L.  R.  A.  503,  64  Am.  St-  Rep.  921 
2S  S.  E.  733,  holding  prima  facie  negligence  established  by  death  from  oontart 
with  broken  wire  in  street;  Boyd  v.  Portland  Electric  Co.  40  Or.  131,  57  L.  K. 
A.  022,  footnote  p.  S19,  68  Pac.  576,  holding  electric  light  company  liable  for 
injury  by  wire  broken  during  storm;  Boyd  v.  Portland  liUectric  Co.  41  Or.  H3, 
6S  Pac.  810,  sustaining  applicability  of  maxim,  Res  ipsa  loquitur  to  injnir 
caused  by  parting  of  electric  wire,  althougli  complaint  makes  specific  allcga- 
tionx  of  negligence;  Hebert  v.  Lake  Charles  Ice,  Light  &  Waterworks  Col  111 
La.  528.  64  L.  R.  A.  104,  footnote  p,  101,  100  Am.  St.  Rep.  506,  35  So.  731. 
holding  electric  light  company  liable  for  dpath  of  person  in  street,  caosed  bi 
uninsulated  wire  which  burnpd  and  fell  because  of  fall  of  telephone  wire  n^i- 
gently  strung  above  it;  Welmer  v,  Logerfelt,  27  Tex.  Civ.  App.  525,  06  S.  W. 
221,  holding  electric  company  liable  for  injury  from  hanging  uninsulated  tsirt 
in  contact  with  its  wires,  although  not  owned  by  it. 

Cited  in  footnotes  to  Royd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509. 
which  holds  want  of  suRicient  assistance  to  promptly  replace  wires  broken  t^ 
severe  storm  not  excune,  as  matter  of  law,  for  delay;  Thomas  v.  Maysville  Gtt 
Co.  53  L.  R.  A.  147,  wliich  requires  corporation  sending  electricity  into  street 
railway  company's  wires  to  see  to  their  insulation. 

Cited  in  note  (31  L.  R.  A.  572]  on  liability  for  injuries  by  electric  wires  is 
highways. 

Distinguished  in  Cumberland  v.  Lottig,  05  Md.  47,  51  Atl.  841,  holding  recoierr 
barred  by  negligence  of  party  in  touching  defectively  insulated  wire  on  roof. 

—  From    leaklnv    K**    plPB- 

Approved  in  State  we  of  Brady  v.  Consolidated  Gas  Co.  85  Md.  641,  37  Atl. 
263,  holding  it  not  negligence  per  ae  to  leave  supply  pipe  in  cellar  when  gas  no 
longer  used. 
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31   L.  E.  A.  577,  MITCHEI-L  v.  CHARLESTON  LIGHT  &  P.  CO.  45  S.  C.  146,  22 

S.  E.  767. 
ClAbllltr  tar  la  Jury  br  eleetrlc  nlrea. 

Approved  in  Boyd  v.  Portland  Elettrio  Co.  40  Or.  137,  67  L.  R.  A.  024,  footnote 
p.  619,  S6  Pbc.  576,  auBtaitiing  instruction  tbat  electric  company  is  not  liable  for 
injury  from  fslling  wire,  caused  by  etorm  ivbich  could  not  Iiitve  been  anticipated; 
Hebert  v.  Lake  Charles  Ice,  Light  A  Waterworke  Co.  Ill  La.  527.  04  L.  R.  A.  105. 
footnote  p.  101,  100  Am.  St.  Rep.  505,  35  So.  731,  which  holds  eloctric  light  com- 
pany liable  for  death  of  person  in  litrect,  caused  by  uninsulated  wire  which  bumed 
and  fell  because  of  fall  of  telephone  wire  negligently  strung  above  it;  Wehner  v. 
X«g«rfelt,  27  Tex.  Civ.  App.  525,  66  S.  W.  221,  holding  electric  company  liable  for 
injury  from  hanging  uninsulated  wire  in  contact  with  it*  wires,  althouglt  not 
owned  by  it. 

Cited  in  footnotes  to  Boyd  t.  Portland  General  Electric  Co.  52  L.  R.  A.  509, 
which  holds  want  of  sufficient  aasistance  to  promptly  replace  wires  broken  by  se- 
vere atorm  not  excuse,  aa  matter  of  law,  for  delay;  Thomea  v.  Mayaville  Gas  Co. 
53  L.  R.  A.  147,  which  requires  corporation  sending  electricity  into  street  railway 
'Company's  wires  to  see  to  their  insulation. 

Cited  in  note  (31  L.  R.  A.  574)  on  liability  for  injuriee  by  electric  wires  is 
hif^ways. 

Distinguished  in  Miles  t.  Postal  Teleg.  Cable  Co.  55  S.  C.  4IS,  33  S.  E.  493, 
holding  oegligenoc  not  established  where  wire  broken  by  lightning,  or  Are  alleged 
as  result  thereof. 

31  L.  R.  A.  583,  RUBER  v.  LA  CROSSE  CITY  R,  CO.  92  Wis.  636,  53  Am.  8t  Rep. 

940,  88  N.  W.  708. 
What  eoaalitntPB  aetlaBablr  nrarllaiHer. 

Approved  in  New  Orleans  A  N.  E.  R.  Co.  v.  McEwen,  49  La.  Ann.  1IB7,  38  L.  R. 
A.  140,  22  So.  875,  holding*  failure  to  guard  against  certain  result  not  actionable 
unless  reoBonably  to  be  foreseen;  Missouri  P.  R.  Co.  y.  Columbia,  65  Kan.  398,  58 
L.  R.  A.  403,  69  Pac.  338;  Andrews  v.  Chicago,  M.  A.  St.  P.  R.  Co.  98  Wis.  359, 

71  N.  W.  372;  Davis  v.  Chicago,  M.  *  St.  P.  K.  Co.  93  Wis.  483,  33  L.  R.  A.  858, 
57  Am.  St.  Rep.  935,  87  N.  W.  18 ;  Sheridan  v.  Bigelow,  93  Wis.  428,  8^  N.  W,  732, 
— holding  actionable  injury  must  be  foreseen  as  natural  and  probable  result  of 
negligence  complained  of;  Deisenrieter  v.  Kraus-Merkel  Malting  Co.  97  V.'is.  28G, 

72  S.  W.  735,  and  Saxton  v.  Mi.s^ouri  P.  R.  Co.  98  Mo.  App.  ffOl,  72  N.  W.  71T, 
holding  that  negligence,  to  be  proximate  cause  of  accident,  muat  be  cau.ie  which 
ordinarily  prudent  man  might  have  foreseen;  Wehner  v.  Lagerfelt,  27  Tex.  Civ. 
App.  525,  68  S.  W.  221,  holding  electric  company  liable  for  injury  from  banging 
uninsulated  wire  in  contact  with  its  wires,  although  not  owned  by  it. 

Cited  in  footnotes  to  Boyd  v.  Portland  General  Electric  Co.  52  L.  R.  A.  509, 
whicli  holds  want  of  aufRcient  aasistance  to  promptly  replace  wires  brok:'n  by 
severe  storm  not  excuse,  aa  matter  of  law.  for  delay;  Tliomas  v.  Maysville  Gas  Co. 
Ii3  L.  B.  A.  147,  which  requires  corporation  sending  electricity  into  street  railway 
company's  wires  to  see  to  their  insulation ;  Boyd  v.  Portland  General  Electric  Co. 
57  L.  R-  A.  619,  which  holds  electric  light  company  liable  for  injury  by  wire 
broken  during  storm;  Mitchell  v.  Raleigh  Electric  Co.  55  L.  R.  X.  398,  which  hi»- 
tains  telephone  company  employee's  right  to  presume  that  electric  light  wires 
properly  insulated;  Wood  v.  Pennsylvania  R.  Co.  35  L.  R.  A.  199,  which  holds  fail- 
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VK  to  give  warning  of  appro&ch  of  train  not  proximate  cause  of  injai;  t«  (nc 
etiuck  by  body  of  other  perwm  hit  by  train  i  Hebert  t.  Lake  Charles,  lee,  light  k 
Waterwvrka  Co.  04  L.  R.  A.  101,  which  holds  electric  light  company  liable  for 
death  of  person  in  itreet,  caused  by  uninsulated  wire  which  burned  and  fell  be- 
eauae  of  fall  of  telephone  wire  negligently  strung  above  it. 

31  L.  R.  A.  689,  McKAY  v.  SOUTHERN  BELL  TELEPH.  t  TEIEQ.  CO.  Ill  Ala- 

337,  ee  Am.  St.  Rep.  S9,  19  So.  605. 
Llabllttr  for  l»tmrr  from  electrle  wires. 

Approved  in  Jonee  r.  Finch,  123  Ala.  2Z1,  29  So.  182,  holding  driver  not  ne^i- 
gent  in  failing  to  observe  broken  wire  in  street;  Griffith  v.  New  England  Teleph. 
k  Teieg.  Co.  72  Vt.  444,  52  K  B.  A.  B20,  48  Atl.  643,  holding  that  tdephooe  com- 
pany undertakes  to  exercise  special  knmvledge  and  skill  in  inaintensjice  of  lines  i 
Wehner  v.  Legerfelt,  27  Tex.  Civ.  App.  525,  66  S.  W.  221,  holding  electric  oom- 
pony  liable  for  injury  from  hanging  uninsulated  wire  in  oontaet  with  its  wires, 
although  not  owned  by  it. 

Cited  in  footnotes  to  Boyd  v.  Portland  General  Electric  Co.  62  L.  R.  A.  SOS. 
which  holds  want  of  sufflcient  asuBtance  to  promptly  replftce  wires  broken  by 
severe  storm  not  excuse,  as  matter  of  law,  for  delay;  Boyd  v,  Fortlajid  General 
Electric  Co.  5T  L.  R.  A.  619,  which  holds  electric  light  company  liable  for  injuir 
by  wire  broken  during  storm;  Thomas  v.  Mayaville  Gas  Co.  63  L.  R.  A.  147,  which 
requires  corporation  sending  electricity  into  street  railway  company's  wirea  to  see 
to  their  insulation;  Hebert  v.  Lake  Charles  Ice,  Light  t  Waterworks  Co.  64  L. 
R.  A.  101,  which  holds  electric  light  company  liable  for  death  of  person  in  street, 
caused  by  uninsulated  wire  wliicb  burned  and  fell  because  of  fall  of  telephone  wire 
negligently  strung  above  it. 

Cited  in  notes   (31  L.  R.  A.  684)   on  liability  for  injuries  by  electric  wirea  in 
highways;   (31  L.  R,  A.  902)  on  police  r^ulation  of  electric  companies. 
IValver  of  formal  proat. 

Overruled  in  McOhee  v.  Cashin,  130  Ala.  662,  30  So.  367,  holding  question  «f 
•   waiver  of  formal  proof  of  fact  within  general  issue  for  court. 

31  L.  R.  A.  593,  TRADESMAN  PUB.  CO.  v.  KNOXVILLE  CAR-WHEEL  00.  »5 

Tenn.  634,  49  Am.  8t.  Rep.  943,  32  S.  W.  1097. 
Kfcht  to  dlnsolve  IsBOlveBt  eorporatleM. 

Cited  in  Connor  v.  Tennessee  C.  R.  Co,  64  L.  R,  A,  692,  48  C.  0.  A.  735,  109  Fed. 
031,  holding  that  insolvent  eorporaticm  may  be  wound  up  under  creditor's  bill  in 
equity. 
Stselcholder'a  llaMIlty 

.Approved  in  Farmers  Loan  &  T.  Co.  v.  Funk,  49  Neb.  361,  6S  N.  W.  520,  hold- 
ing that  special  liability  of  banking  institution  stockholder  must  be  enforced  by 
one  creditor  or  receiver  for  benefit  of  all  creditors;  Simmons  v.  Taylor,  100  Ten». 
T40.  63  S.  W.  1123,  holding  that  liability  of  directors  assenting  to  excess  of  in- 
debtedness inures  exclusively  to  benefit  of  creditors  affected. 
What    eoMtflatea    Inaolveaey. 

Approved  in  Minton  v.  Stahlman,  96  Tenn.  lOB,  34  R.  W.  222.  holding  bank  in- 
solvent only  whan  unable  to  meet  liabilities  becoming  due  in  ordinary  course;  New 
Memphis  Gaslight  Co.  Coses,  105  Tenn.  292,  SO  Am.  St.  Rep.  880,  60  S.  W.  206, 
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holding  corporation  not  insolvent  when  asBctH  etoeed  indebtedness  and  oonoern 
going  M  usual;  McClaren  v.  Union  Roller  Mills  ft  ElevAtor  Co.  BS  Tenn.  701,  36 
8.  W.  88,  holding  corporation  not  inimediately  insolvent,  though  assets  reduced 
below  indebtedness  by  fire,  when  transacting  neoessary  businesi. 

'W^bKt  wtBBtltBtea  eapltol. 

Cited  in  Leather  Mfn.'  Nat.  Bank  v.  Treat,  62  C.  C.  A.  «4S,  128  Fed.  203,  hold- 
ing fund  reserved  aa  "profit  and  Iom"  liable  to  taxation  as  part  of  capital. 

X*ve(«pe>ee«  by  laaoIveBt  eoppanttloas. 

Approved  in  Smith  v.  Bradt  Printing  Co.  97  Tenn.  3S6,  37  S.  W.  10,  holding 
mortgage  of  iuMlvoit  company  void  when  immediately  e«asing  busineea,  with  no 
iatention  of  retumptim;  Memphis  Barrel  k  Beading  Co.  v.  Ward,  9I>  Tenn.  1T7,  63 
Am.  St.  Rep.  826,  42  8.  W.  13,  holding  no  praferenoe  obtained  by  levy  of  execution 
on  corporation  MMts  after  business  actually  suspended. 

Cited  in  footnote*  to  United  States  Invest.  Corp.  v.  Portland  Hospital,  56  L. 
R.  A.  627,  which  denies  right  to  priority,  of  debts  incnrred  by  receiver  of  hospital, 
in  suit  to  foreclose  prior  mortgage;  Corc^  v.  Wadewortli,  M  L.  R.  A.  766,  which 
sustains  preference  to  stockholder,  director,  and  president  of  insolvott  corporation. 
HSSeet  of  Feccrlver'a  oeeovatlaH  sa   lea*e. 

Cited  in  Dayton  Hydraulic  Co.  v.  Felsenthall,  64  0.  C.  A.  647,  116  Fed.  066, 
holding  no  change  of  title  of  leasehold  by  appointment  of  reoeiver. 

Cited  In  footnote  to  Stokes  v.  Hoffman  Bouse,  S3  L.  R.  A.  870,  which  denies 
receiver's  liability  for  rents  accruing  while  in  pospeBsion  of  leasehold  property. 

Cited  in  note  (69  L.  R.  A.  680,  691,  697)  on  liability  for  rent  of  premisee  occu- 
pied by  receiver  or  assignee  for  creditors. 

31  L.  R.  A.  604,  ANDERSON  v.  MILLER,  96  Tenn.  3S,  64  Am.  St.  Rep.  812,  33 
S.  W.  616. 

Approved  in  Rosenbaum  v.  ShofTner,  98  Tenn.  630,  40  S.  W.  1096,  holding  un- 
guarded elevator  shaft  proximate  cause  of  death,  though  dn^eased  stumbled  on 
nearby  platform;  Chattanooga  Light  k  P.  Co.  v.  Hodges,  109  Tenn.  338,  60  L.  R. 
A.  461,  97  Am.  St.  Rep.  844,  70  8.  W.  616,  holding  act  of  employee  in  entering 
eraployer'a  bnming  building  to  telephone  for  help,  proximate  cause  of  death  from 
burning,  rather  than  faulty  construction  of  building. 

Cited  in  footnote  to  Cook  v.  Minneapolis,  St.  P.  &  S.  Ste.  M.  R.  Co.  40  L.  R.  A. 
467,  which  denies  liability  of  one  negligently  causing  Are  for  property  burned  after 
Joinder  with  other  fire. 
RiBkt    ot    aabroKBiloa. 

Cited  in  footnotes  to  Packham  v.  German  T.  Ins.  Co.  60  L.  R.  A.  828,  which 
holds  right  against  insurer  under  policy  providing  for  subreption  cut  (rfT  by  de- 
stroying right  of  subrogation;  New  Hampshire  F.  Ins.  Co.  v.  National  L.  Ins.  Oo. 
67  L.  R.  A.  602,  which  denies  right  of  insurer,  subrogated  to  mortgagee's  claims 
against  mortgagor,  to  insist  on  charging  mortgagee,  retaining  more  than  its  share 
from  othor  polity,  with  amotmt  paid  to  mortgagor. 
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BtKct   of  imrlns   >ItOTTaaee   on   akMuAoaHcat. 

Cited  in  footnote  to  Tirrell  t.  Tirrell,  47  L.  R.  A.  750,  which  holds  that  men 
payment  of  alloivance  to  abandoned  wife  under  order  of  court  does  not  pmcBt 
divorce  for  de^rtion. 

31  L.  R.  A.  60B,  RICE  v.  WOOD,  81  Ark.  4*2,  33  8.  W.  636. 

Freferencea  by  aale  or  imortM»K*. 

Approved  in  Sunday  Creek  Coal  Co.  v.  Burnham,  62  Neb.  371,  72  N.  W.  *87, 
holding  creditor's  knowledge  of  debtor's  fraudulent  intent  immaterial  when  not 
participating  therein. 

Cited  in  Dorrance  v.  McAlester,  1  Ind.  Terr.  48fl,  45  S.  W.  141,  holding  that 
creditor  may  purchase  from  failing  firm  to  extent  of  satisfying  bona  Sde  claim. 

Cited  in  footnote  to  Ottenberg  v.  Corner,  34  L.  B.  A.  (HO,  which  upholds  chattd 
mortgage  executed  and  delivered  before  assignment  for  creditors. 

Cited  in  notes  (37  L.  R.  A.  338)  on  whether  preference  by  mortgage  or  sale  is 
an  assignment  for  creditors;  (32  L.  R.  A.  33)  on  participation  by  purchaser  in 
fraud  of  vendor  which  will  invalidate  transfer  for  good  consideration  as  against 
vendor's  creditors. 

31  L.  R.  A.  6.il,  PENNSYLVANIA  CO.  v.  McCANN,  54  Ohio  St.  10,  6«  Am.  St. 
Hep.  Ci'S.  42  N.  E.  788. 
Followed  witliout  discussion  in  Phillips  v.  Railway  Co.  67  Ohio  St.  660,  50  N, 
E.  1132. 

PreiinmpttonB  to  aiBke  prlasa  facie  case. 

Approved  in  O'Connell  v.  Pennsylvania  Co.  55  C.  C.  A.  487,  118  Fed,  »93,  hold- 
ing prima  facie  case  established  under  Ohio  statute  when  injury  and  defective  ap- 
pliance proved;  Lake  Erie  &  W.  R.  Co.  v.  Falk,  16  Ohio  C.  G.  129,  sustaining 
statute  making  railroads  liable  for  loss  by  fire  originating  upon  their  lands. 

Cited  in  Hesse  V.  Columbus,  S.  t  H.  R.  Co.  58  Ohio  St.  170,  50  N.  E.  354,  hold- 
ing statute  raising-  presumption  of  neRligence  from  injury  caused  by  detective  ap- 
pliance docs  nut  relieve  injured  servant  from  burden  of  proving  existence  of  de- 
fect, and  his  lack  of  knowledge  thereof:  Felton  v.  Bullard,  37  C.  C.  A.  4,  94  Fed. 
7S4,  holding  presuniption  of  negligence  rebutted  only  by  proof  of  actual  and 
proper  inspection ;  SUte  v.  Cincinnati  Tin  4  Japan  Co.  66  Ohio  St.  212,  64  N.  E. 
68,  holding  that  legislative  power  to  preRcribe  circumstances  constituting  prima 
fade  case  extends  only  to  future  transactions. 

Cited  in  footnotes  to  St.  Louis,  I.  M.  4  S.  R.  Co.  v.  Neely,  37  L.  H.  A.  616,  which 
holds  negligence  presumed  from  falling  of  door  from  moving  freight  train  oa 
pedestrian:  Missouri,  K.  *  T.  R.  Co.  v.  Simonson,  57  L.  R.  A.  765,  which  holds 
void,  statute  making  specifications  of  weights  in  bills  of  lading  conclusive;  Vega 
S.  S.  Co.  v.  Consolidated  Elevator  Co.  43  L.  R.  A.  843,  which  denies  validity  of 
statute  making  state  weigii- master's  eertilicate  of  weight  of  grain  conclusive. 
Conflict  of  laiTS. 

Cited  in  Ott  v.  Lake  Shore  &  M.  S.  R.  Co.  18  Ohio  C.  C.  404,  holding  action  for 
injuries  sustained  in  another  state  maintainable  only  when  right  of  action  exists 
under  laws  of  foreign  state;  Baltimore  ft  0.  R.  Co.  v.  Ryan,  31  Ind.  App.  602,  68 
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N.  E.  623,  recognizing  that  quantity  or  degree  of  evideuoe  necessary  to  sustain  :<c 
tion  is  determined  by  law  of  forum. 

Cited  in  footnote  to  Baltimore  &  O.  S.  W.  R.  Co.  v.  Bead,  56  L.  R.  A.  4G8, 
which  holds  void,  statute  preventing  railroad  company  from  setting  up  in  de- 
fense of  suit  for  injury  to  employee,  decisions  of  state  where  injury  occurred. 

Cited  in  note  <S6  L,  R.  A.  223)  on  conflict  of  laws  as  to  action  for  death  or 
bodily  injury, 

31  L.  E.  A.  653,  CINCINNATI,  H.  *  D.  R.  CO.  r.  METROPOLITAN  NAT.  BANK, 

M  Ohio  St.  SO,  56  Am.  St.  Rep.  TOO,  42  N.  E.  TOO. 
fijtteet   of  retiuBl    t«   par  cbeck. 

■  Cited  in  Perri;  v.  Bank  of  Smithlield,   131   N.  C.   118,  42  S.  E.  651,  holding 
-that  payee  cannot  maintain  action  for  refusal  to  pay  unaccepted  check,  though 
<irawee's  deposit  sufficient. 
BelstloH  ItetwecH  buk  ud  depositor. 

Cited  in  Collett  v.  Springfield  Sav.  Soc.  13  Ohio  C.  C.  134,  holding  relation  be- 
tween bank  and  general  depositor  that  of  debtor  and  creditor. 
ABreennto  tor  benelt  of  third  party* 

Cited  in  Turpin  v.  Batavia  P.  &  M.  Bridge  Co.  7  Ohio  N.  P.  14,  holding  that 
grantor's  descendants  cannot  enforce  reservation  unless  persrai  ascertained  and 
interest  fixed  at  time  of  agreement. 

31  U  R.  A.  667,  SNYDER  MFG.  CO.  v.  SNYDER,  54  Ohio  St.  86,  43  N.  E.  325. 

Cited  in  Rubel  v.  Allegretti  Chocolate  Cream  Co.  TO  111.  App.  587,  holding 
personal  name  used  as  trademark  follows  businees  on  transfer;  Burkhardt  v. 
A.  B.  Burkhardt  Fur  A.  Hat  Co.  4  Ohio  N.  P.  360,  holding  personal  name  passed 
to  purchaser  at  judicial  sale  as  part  of  trademark;  Slater  v.  Slater,  175  N.  Y. 
148,  61  L.  R.  A.  799,  footnoU  p.  796,  90  Am.  St.  Rep.  619,  67  N.  E.  224,  holding 
firm  name  an  asset  of  partnership  which  executor  of  deceased  partner  has  right 
to  have  sold. 

Cited  in  footnotes  to  Ranft  v.  Reimers,  60  L.  R.  A.  291,  which  holds  seller  of 
good  will  of  business  entitled  to  resume  business  under  own  name;  Bagby  &,  R. 
Co.  V.  Rivers,  40  L.  R.  A.  632,  which  denies  asHignability  of  right  of  continuing 
partner  to  use  retirinf;  partner's  name;  Bingharo  licbool  v.  Gray,  41  L.  R.  A. 
243,  which  holds  school  carried  on  by  widow  and  children  of  man  formerly  con- 
ducting it  lau-ful  as  ngsinst  other  member  of  family  conducting  school  under 
family  namj. 

31  L.  R.  A.  660,  STATE  v.  GARDNER,  54  Ohio  St.  24,  42  N.  E.  999. 
EB«et  of  koldlBK  onee  de  facto. 

Approved  in  State  v.  Duncan,  153  Ind.  320,  54  N.  iC.  1066,  holding  gravel  road 
engineer  appointed  under  statute,  officer  de  facto  estopped  from  questioning  title 
on  bribery  prosecution;  State  v.  Ray,  163  Ind.  336,  54  N.  E.  1067,  holding  con- 
spirators to  bribe  <fe  foc(o  gravel  roud  engineer  cannot  question  titls  to  office; 
State  V.  Williams,  61  Kan.  741,  GO  Pac.  1030,  holding  ivitness  guilty  of  perjury 
when  swearing  falsely  before  de  facto  judge  whose  judgment  binding;  Oitsky 
r.  Newton,  17  Ohio  C.  C.  484,  holding  title  to  office  of  "judge  and  justice  of  tha 
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peace,"  holiling  under  itntute,  cannot  be  oolUterallj  attacked;  State  rt  reL. 
8trimp]e  v.  Bingham,  14  Ohio  C.  C  252,  holding  one  holding  under  nnooDsUtn- 
tional  stfttute  de  facta  officer  until  act  declared  void. 

81  L.  R.  A.  869.  CLARENDON  LAND  INVEST.  &  AGENCY  CO.  v.  MCCLEL- 
LAND BROS.  Se  Tex.  483,  58  Am.  St.  Hep.  70,  34  S.  W.  B3,  35  S.  W.  474. 
■■rcacHtatlon  of  erron. 

Cited  in  International  4  G.  N.  R.  Co.  v.  Downing,  16  Tex.  Civ.  App.  647,  iX 
S.  W.   190,  holding  that  eereral   nceptione  cannot  be  presented  hj  one  aasiga- 
ment,  though  giving  reaaons  wh;  court  erred. 
Dntr  of  I«aetaK  oat  Battle. 

Cited  in  footnote  to  May  v.  Poindexter,  47  L.  R.  A.  SBS,  which  holda  owner 
liable  for  trespass  of  animalB  turned  b;  him  on  untenced  lands. 

Borden  of  proTlac  J<utl*o«tlo>. 

C:t<-d  in  footnote  to  'I'uoker  v.  State,  46  L.  R.  A.  181,  which  holds  perwa* 
wrongfully  killing  another  with  deadlj  weapon  has  burden  of  proving  juatifiea- 
tion  or  legal  excuse  in  action  for  damages. 

LlaVIIltr  (or  avrea  dinar  dlaenae  or  nvlsnaee. 

Cited  in  Missouri,  K.  t  T.  R.  Co.  v.  Wood,  96  Tex.  233,  66  L.  R.  A.  596,  » 
Am.  St.  Rep.  834,  se  S.  W.  449,  holding  company  liable  for  eommantcation  of 
smallpox  by  n^ligeotly  permitting  nick  employee  to  escape;  Gulf,  0.  ft  S.  F.  R. 
Co.  V.  Oakes,  94  Tex.  169,  »2  L.  R.  A.  297,  S6  Am.  St.  Rep.  935,  S3  S,  W.  999, 
holding  no  liability  from  mere  spreading  of  Bermuda  grass  planted  to  preserve 
einbankments. 


31  L.  R.  A.  673,  EVANS  v.  CONSUMERS'  OAS  TRUST  00.  (Tnd.)  S9  N.  B.  3M. 
lUskta  nndcp  saa  nnll  oil  !•«•«•. 

Cited  in  footnotes  to  Parish  Fork  Oil  Co.  v.  Bridgewatar  Gas  Co.  59  L.  R.  A. 
506,  which  holds  vested  intereat  in  oil  not  vested  in  lessees  by  mere  drilling  of 
well  and  discovery  of  oil;  Bettman  v.  Harness,  36  L.  R.  A.  5GS,  as  to  right  of 
lessee  to  continue  oil  and  gas  lease  under  provisions  therein;  Huggins  v.  Daley,. 
48  L.  R.  A.  320,  which  holds  oil  and  gas  lease  forfeited  by  failure  to  bore  well 
within  tinte  specified;  St«eUmith  v.  Gartlon,  44  L.  R.  A.  107,  which  holds  dis- 
covery of  oil  or  gas  essential  to  continuance  of  lease,  sole  consideration  for 
which  is  oil  and  gas  royalties;  Gadbury  v.  Ohio  b.  1.  Consol.  Natural  &  Illumi- 
nating Gas  Co.  62  L.  R.  A.  B95,  which  holds  forfeiture  of  gas  lease  for  breach 
of  condition  subsequent  sufficiently  shown  to  give  equity  jurisdiction,  by  failure 
for  long  time,  without  apparent  excuse,  to  develop  the  property ;  Detlor  v.  Hol- 
land, 40  L.  R.  A.  260,  aa  to  when  grant  of  sole  right  to  produce  oil  and  gas  from 
land  for  specified  time  expires. 

Cited  in  notes  (33  L.  R.  A.  847)  on  liability  for  rent  on  oil  and  gas  lease: 
(34  L.  R.  A.  62)   on  effect  of  assignment  of  oil  and  gas  lease. 

Distinguished  in  Harlan  v.  Logansport  Natural  Gas  Co.  133  Ind.  330,  32  N.  £. 
930,  holding  no  righto  accrued  under  grant  of  way  until  pipea  laid. 
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31  L.  R.  A.  «78,  Em  parte  KEELER,  4fi  S.  C.  S3T,  65  Am.  St.  Rep.  T8fi,  23  B.  E. 

86B. 
B.la;ht   to  kal>e«a  eorpna. 

Approved  in  Ex  parte  Tice,  32  Or.  184,  4B  Fac.  1038,  holding  irrrgulftritips  In- 
-aufflcient  to  lusbiin  habe»s  corpus,  onleM  committal  judgment  Toid. 

Cited  in  footnote  to  Tindall  v.  Weetmtt,  65  L.  R.  A.  22S,  which  deniei  right 
of  receiver  imprieoned  for  disobeying  order  t«  turn  over  funds,  to  discharge  on 
habeas  corpus  for  poverty. 

Cited  in  note  (35  L.  B.  A.  C63,  B77)  on  cruel  and  unusual  punlahmenta. 

.31  L.  R.  A.  686,  MENNEILEY  v.  EMPLOYERS'  UABILITT  ASSUR.  CORP. 

148  N.  Y.  6B6,  51  Am.  St.  Rep.  716,  43  N.  E.  54. 
tiabllltr  ajrOB  aeeldeat  yalleles. 

Approved  la  Travelers'  Ins.  Co.  v.  Dunlap,  160  HI.  646,  62  Am.  St.  Rep.  355, 
43  N.  E.  765,  sustaining  recovery  for  death  from  acddentally  drinking  carbolic 
acid  under  policy  exempting  death  "from  taking  poison;"  Fidelity  A,  C.  Co.  v. 
Waterman,  161  III.  636,  32  L.  R.  A.  656,  44  N.  E.  283;  Fidelity  A  C.  Co.  v. 
Lowenstein,  46  L.  S.  A.  452,  38  C.  C.  A.  31,  97  Fed.  18;  Lowensteiu  v.  Fidelity 
4c  C.  Co.  SB  Fed.  477,  sustaining  recovery  for  death  from  inhaling  gas  while 
asleep,  under  policy  exempting  liability  from  "anything  accidentally  inhaled;" 
Root  T.  London  Guarantee  &  Acci,  Co.  92  App.  Div.  581,  86  N.  Y.  Supp.  1055,  hold- 
ing great  pallor  and  emaciation,  continuing  after  fall  from  bicycle  until  death,  ex* 
temal  evidences  of  accident  within  meaning  of  policy ;  Uorsfall  v.  Pacific  Mut. 
L.  Ins.  Co.  32  Wash.  136,  63  L.  R.  A.  427,  B8  Am.  St.  Rep.  846,  72  Pac.  1028, 
holding  marked  change  of  color  continuing  until  death,  perspiration,  coldnetis  of 
eitermities,  are  external  evidencen  within  meaning  of  policy  of  internal  strain,  re- 
suiting  from  lifting. 

Cit«d  in  footnotes  to  Preferred  Acci.  Ins.  Co.  r.  Robinson,  61  L.  R.  A.  145, 
which  denies  right  to  recover  under  accident  policy  for  inflammation  of  eyes 
from  accidental  contact  with  poison  ivy;  Maryland  Casualty  Co.  v.  Hudgins,  64 
L.  R.  A.  349,  which  holds  death  by  accidentally  eating  spoiled  oysters  within 
clause  of  policy  exempting  from  injuries  from  poison  or  anything  accidentally, 
or  otherwise,  taiien  or  absorbed. 

Distinguished  in  Meehan  v.  Traders  ft  T.  Acci.  Co.  34  Misc.  160,  68  N,  Y. 
Supp.  821,  denying  recovery  to  persoif  injured  by  acid  thrower  under  policy  ex- 
«mpting  from  liability  for  injuries  by  "contact  with  poisonous  substances;" 
Kasten  v.  Interstate  Casualty  Co.  B9  Wis.  77,  40  L.  R.  A.  6S3,  74  N.  W.  534, 
denying  recovery  for  death  by  blood  poisoning  from  dentist's  cotton,  where 
policy  exempts  from  liability  for  poisoning;  McUlother  v.  Provident  Mut.  Acci. 
■Co.  32  C.  C.  A.  320,  60  U.  S.  App.  705,  89  Fed.  687,  denying  recovery  for  death 
from  poison  accidentally  taken,  under  policy  exempting  "death  from  poison." 

31  L.  R.  A.  689,  PEOPLE  v.  HAVNOR,  149  N.  Y.  196,  62  Am.  St.  Rep.  707,  43 
N.  E.  641. 
Writ  of  error  dismissed  in  170  U.  S.  408,  42  L.  ed.  1087,  18  Sup.  Ct.  Rep.  631, 
lor  want  of  jurisdiction. 
CoutllntloanKtr   of  •tatBtea  aSeetlaB  IlbertT. 

Approved  in  Grossman  v.  Caminec,  79  App.  Dir.  21,  79  N.  Y.  Supp.  000, 
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bolding  unconRtitutiona),  penal  code  sertion  requiring  agent  to  obtain  writto 
authority  to  spII  real  eHtate;  Cody  v.  Dempsey,  86  App.  Div.  343,  83  N,  Y.  SuppL 
80!>.  regarding  statute  making  it  misdemeanor  for  person  to  offer  property  lor 
sale  without  written  authority  of  Owner,  unconBtitutional ;  Whiteley  v.  Terry, 
83  App.  Div.  200,  B2  N.  Y.  Supp,  89,  holding  Talid  exercise  of  police  power,  stat- 
ute prohibiting  aale  of  real  estate  in  cities  of  first  and  second  clam  without 
written- authority  of  owjier;  Williama  v.  Port  Chester,  72  App.  Div.  513,  78  N. 
Y.  Supp.  631,  holding  unconstitutional,  prorJEion  barring  negligenoe  claim  uiileM 
filed  within  thirty  days,  when  applied  to  one  prevented  by  injury. 
DraecFatlon    of    Siibbiitk   mad    halldsra- 

Approved  in  State  v.  Nesbit,  8  Kan.  App.  105,  64  Pac.  326,  austaining  stat- 
ute penalizing  Sunday  labor;  State  v.  Sopher,  25  Utah,  326,  60  L.  R.  A.  471, 
footnote  p.  4G8,  OS  Am.  St.  Rep.  345,  71  Pac  482,  sustaining  act  forbidding  keep- 
ing open  of  barber  shops  on  Sunday;  Ex  parte  Northrup,  41  Or.  494.  69  Pat 
445,  and  Breyer  v.  State,  102  Tenn.  109,  50  S.  W.  700,  tiusUiaiiig 
statute   penalizing   Sunday   barbering;    Ke   Agudath   Makehiloth,    IS   Misc.   718, 

42  N.  Y.  Supp.  987,  denying  approval  of  incorporation  certificate  providinf 
for  annual  meetings  on  Sunday;  Scougale  v.  Sweet,  124  Mich.  320,  82  N.  W. 
1061,  and  State  v.  Hogreiver  (omitted  from  official  report  in  152  Ind.  661)  45 
L.  R.  A.  509,  footnote  p.  504,  63  N.  E.  921,  auataining  statute  prohibiting  base- 
ball playing  on  Sunday;  State  v.  Powell,  58  Ohio  St.  343,  41  L.  B.  A.  SS7,  foot. 
note  p.  854,  50  N.  E.  900,  sustaining  statute  making  baseball  playing  on  Sund&j 
an  offense. 

Cited  in  footnotes  to  Ex  parte  Jentzscli,  32  L.  R.  A.  664,  which  holds  stalnlt 
prohibiting-  barbers  carrj'ing  on  business  after  12  o'clock  on  Sunday,  void;  T«- 
coma  V.  Krech,  34  L.  H.  A.  68,  which  holds  invalid,  ordinance  against  barbers 
pursuing  calling  on  Sunday;  Denver  v.  Bach,  46  L.  R.  A.  848,  which  holds  void, 
ordinance  prohibiting  sale  of  clothing  on  Sunday,  without  applying  to  all  kinds 
of  merchants;  Watson  v.  Thomson,  59  L.  B.  A.  602,  which  denies  city's  power 
to  prevent  carrying  on  of  lawful  avocation  on  Chrititmas  day;  State  ex  rel.  Hoff- 
man V.  Justus,  64  L.  R.  A.  610,  which  sustains  statute  prohibiting  keeping  butch- 
er shops  open  on  Sunday,  though  authorizing  sale  of  confectionery  and  tobacco. 
Pobllc    krslth    •nd   aafetr. 

Approved  in  People  v.  Hawker,  152  N.  Y.  235,  46  N.  E.  607,  Reversing  14  App. 
Div.  190,  43  N.  Y.  Supp.  516,  sustaining  statute  prohibiting  practise  of  medi- 
cine after  conviction  for  felony;  People  ea  rel,  Wagner  v.  Hagan,  62  App.  Div. 
390,  66  N.  Y.  Supp.  120,  sustaining  penal  code  provisions  requiring  license  for 
lying-in  hospital;  Rochester  v.  West,  164  N.  Y.  614,  63  L.  R.  A.  550,  70  Am.  St. 
Rep,  650,  58  N.  E.  673,  sustaining  ordinance  prohibiting  erection  of  certain  bill- 
boards without  permission,  after  notice  to  neighboring  owners;  foi  v.  Sloliawk 
&  H.  R.  Humane  Soc  20  Misc.  467,  46  N.  Y.  Supp.  232,  sustaining  sUtute  au- 
thorizing destruction  of  unlicensed  dogs;  People  v.  Lochner,  73  App.  Div.  125, 
76  N.  Y.  Supp.  306,  sustaining  statute  providing  for  ten-hour  day  in  bakeries; 
State  V,  Cantwell,  170  Mo.  276,  78  S.  W.  669,  sustaihing  statute  limiting  hours 
of  underground  workera  in  minerals;  People  v.  Lochner,  177  N.  Y.  151,  101 
Am.  St,  Rep.  773,  69  N.  E.  373,  sustaining  statute  limiting  hours  of  work  per 
day  and  week,  in  bakeries  and  confectioneries;  New  York  v.  Chelsea  Jute  Mills, 

43  Misc.  260,  88  X.  Y.  Supp.  108.5,  sustaining  statute  prohibiting  employment  of 
children  under  fourteen  during  school  terms;  De  Young  v.  Irving,  5  App.  Oir. 
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604,  38  N.  T.  Sapp.  10B9,  holding  benefit  of  stutute  agaioet  certain  minors  clean- 
ing moving  machinery  waived  by  knowingly  violating  it;  New  York  Sanitary 
Utilization  Co.  v.  Department  of  Public  Health,  32  Miao.  582,  67  N,  Y.  Supp.  324, 
holding  anconstitutionat,  statute  forbidding  treatment  of  garbage  by  Bteani  In 
borough  of  Brooklyn  only;  Foi  v.  Mohawk  k  H.  R.  Humane  Soc.  20  Misc. 
466,  46  N.  Y.  Supp.  232,  lustaining  Btatut«  as  to  licensing  dogs  in  cities  of  cer- 
tain class,  though  one  expressly  excepted;  Brooklyn  v.  Nassau  Elpctrie  R.  R. 
Co.  44  App.  Div.  486.  61  N.  Y.  Supp.  33,  anstaining  statute  forbidding  burning 
Boft  coal  within  certain  limits;  Palmer  v.  Hickory  Grove  Cemetery,  B4  App.  Div. 

605,  82  N.  Y.  Supp.  973,  sustaining  state's  power  to  restrict  amount  of  land 
which  may  be  used  in  crowded  communities  for  cemetery  purposea. 

Cited  in  footnotes  to  State  v.  Ray,  SO  L.  R.  A.  634,  which  holds  unauthorized, 
ordinance  for  closing  stores  at  7:30  p.  u.,  except  Saturdays;  Bessette  v.  People, 
56  L.  R.  A.  558,  which  holds  void,  requirement  that  horseshoers  practise  business 
for  four  years,  submit  to  examination,  and  pay  license  fee;  Bailey  v.  People, 
64  L.  R.  A.  839,  which  holds  void,  restriction  on  number  which  lodging'house 
keepers  may  permit  to  occupy  one  room. 
K.eclal«tfv«  control  otcf  oFpar^tloiia. 

Approved  in  Grannan  v.  Westchester  Racing  Abso.  153  N.  Y.  461,  47  N.  E. 
896,  holding  Ic^slature  authorized  to  direct  conditions  upon  which  racing  as- 
sociation enjoying  public  franchise  shall  exercise  rights;  People  ex  rel.  Tyroler 
V.  City  Prison,  167  N.  Y.  147,  43  L.  R.  A.  2T6,  68  Am.  St.  Rep.  703,  51  N.  E. 
1006,  holding  that  legislature  may  regulate  huainess  of  Tailrond  and  steamboat 
companies  tor  public  good.  • 

BAect  of  la«lc  of  uniform  iteDBltr. 

Approved  in  People  ew  rei.  Blnafeld  v.  Murray,  4  App.  Div.  190,  38  N.  Y.  Supp. 
909,  holding  "liquor  tax  law"  not  unconstitutional  for  want  of  uniformity  of 
punishment  for  violation;  People  v.  Stedeker,  75  App.  Div.  450,  78  N.  Y.  Supp. 
316,  sustaining  statute  providing  two  different  punishments  for  keeping  gam- 
bling place. 

31   L.  R.  A.  695,  MAHLER  v.  BRtTMDER,  92  Wis.  477,  66  N.  W.  502. 
RlKht  of  private  Bctloa   to  alAte   aalB«nce. 

Approved  in  Baier  v.  Schermerhorn,  96  Wis.  375,  71  N.  W.  600,  denying  recov- 
ery to  private  individual  for  highway  obstruction  merely  because  only  practicable 
route  to   lands. 

Cited  in  footnote  to  O'Brien  v.  Central  Iron  ft  Steel  Co.  57  L.  R.  A.  508, 
which  authorizes  private  action  for  permanent  obstruction  of  street  within  200 
feet  of  abutter. 

Distinguished  in  McFarland  v.  Lindekugel,  107  Wis.  476,  83  N.  W.  757,  hold- 
ing owner  selling  with  reference  to  plat  estopped  from  obstructing  highway  de- 
signated thereon  as  against  purchaser,  altliougli  same  not  formally  opened  at  time 

Alutement  of  public   nnliMiice  br  prlvste   peraoM- 

Cited  in  footnotes  to  GriiBth  v.  Holman,  54  L.  K.  A.  178,  which  denies  pri- 
vate' individual's  right  to  abate  public  nuisance  consisting  of  fence  across  navi- 
gable stream;  State  v.  Stark,  54  L.  R.  A.  910,  which  denies  right  of  private  per- 
son to  abate  liquor  nuisance  without  process  of  law. 
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31  L.  B.  A.  698,  PICKERING  t.  MOORE,  67  N.  H.  633,  68  Am.  St.  Bep.  69S, 
38  Ail.  82S. 

Approt'ed  in  Taylor  v.  Newcomb,  123  Mich.  636,  82  N.  W.  S19,  holding  teiuct 
«ntitl«d  to  manure  resulting  from  product  not  grown  on  leased  premisea;  KaMM 
T.  Tobey,  182  Maai.  315,  S4  Am.  St.  Rep.  659,  65  N.  E.  389,  holding  teout 
entitled  to  proportion  of  manure  when  using  purchased  food  for  part  of  fecdiBf : 
Tuttle  V.  Langlej,  08  N.  H.  465,  39  Atl.  48S,  holding  exercise  of  good  hnatwDdiy 
Id  removing  hay,  questioa  of  fact. 

Rlskt  «f  vartltlaa. 

Cited  in  Hale  v.  Jaquea,  69  N.  H.  412,  43  Atl.  121,  holding  that  partition  meam 
•ctual  physical   divisioD  by  metes  and  bounds,  unless  impracticable;    Carrier  t. 
Currier,  70  N.  H.  146,  47  All.  94,  holding  that  law  provides  means  for  Bereriog 
rights  of  tenants  in  common  of  personalty. 
KlKbt  of  BctloB  of  tennBla  tM  cVBHon. 

Cited  in  Union  Hosiery  Co.  v.  Hodgson,  72  N.  H.  431,  67  Atl.  384,  sustainiA; 
right  of  tenants  in  eommoa  in  steam  to  maintain  action  for  a  taking  tbmoL 
by   permission  of  one  not  their  agent. 

31  L.  R.  A.  702,  EICHENGREEN  v.  LOUISVILLE  i.  N.  R.  CO.  96  Train.  B29, 

64  Am.  St.  Rep.  833,  34   S.   W.  210. 
Llabtlltr   for   BcrraBt's   Bets- 

Approved  in  Louisville  &  N.  R.  Co.  v.  Ray,  101  Tenn.  8,  46  S.  W.  554.  holding 
railroad  company  liable  for  servant  pushing  passenger  from  carj  Missouri 
K.  T.  R.  Co.  V.  Warner,  19  Tex.  Civ.  App.  470,  49  S.  W.  254,  holding  company  lia- 
ble for  false  arrest  by  depot  master  of  person  selling  ticket. 

Cited  in  footnote  to  Brunswick  &■  W.  R.  Co.  v.  Fonder,  60  L.  R.  A.  714,  which 
denies  carrier's  liability  for  failure  to  prevent  illegal  arrest  by  offloera,  or  for 
stopping  train  to  permit  removal. 

Distinguished  in  Markley  v.  Snow,  207  Pa.  452,  64  L.  R.  A.  687,  footnote 
p.  685,  56  Atl.  999,  which  denies  liability  of  employer  for  act  of  employee  in 
causing  arrest,  long  after  commission  of  crime,  of  one  suspected  of  having  set 
Bra  to  building  of  employer. 

31  L.  R.  A.  706,  PARKER  v.  BETHEL  HOTEL  CO.  96  Tenn.  232,  34  S.  W.  209. 
RIChta  «t  ttoFyoFBtlonB  Ib  pmpertr. 

Approved  in  Deaderick  v.  Bank  of  Commerce,  100  Tenn.  463,  45  S.  W.  786. 
holding  corporation  distinct  entity,  entitled  to  hold  property  as  absolutely  as 
individiixl ;  Coal  Creek  Min.  t  Mfg.  Co.  v.  Tennessee  Coal,  Iron  ft  R.  Co.  106 
Tenn.  675,  62  S.  W.  162,  holding  private  corporations  not  within  act  regulat- 
ing leasing  and  disposition  of  property  and  franchises;  White  v.  Feeos  Land 
ft  Water  Co.  18  Tex,  Civ.  App.  637,  45  S.  W.  207,  holding  legal  identity  or 
agency  not  established  by  averring  two  corporations  organized  by  same  person* 
in  same  interests. 
BIclit*  of  e«B  troll  Ibk  owners. 

Approved  in  Thum  v.  Wolstenholme,  21  Utah.  490,  61  Pac  637,  holding  corpo- 
rate existence   unimpaired,   though   stock   controlled   or   entirely   owned   by   one 
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Cited  in  footnote  to  Sellers  t.  Greer,  40  L.  R.  A.  580,  which  holds  eoDtraot 
.  between  equai  owners  of  substantially  entire  corporate  bUxIc  for  disposition  of 
corporate  pTopertj  not  binding  on  corporation. 
RIsktB    of   atoelckoldera    la    eorponte   vrovertr. 

Cited  in  Home  F.  Ins.  Co.  v.  Barber   (Neb.)   00  L.  R.  A.  S38,  93  N.  W.  10Z4, 
recogmzing  that  stockholders,  as  such,  have  no  title  to  corporate  property  which 
they  can  convey  or  encumber  in  their  own  names. 
Kiv^*'  VMder  ■Krceorded  trKKsfer. 

Cited  in  UcClung  v.  GolHrril,  197  Tenn.  OdO,- 8S  Am.  St  Rep.  901,  S4  S.  W. 
890,  holding  pledgee,  assignee  of  stock  delivered  aa  collateral,  secure  against 
pledgeor  and  bis  creditors  though  transfer  unrGcorded. 
Laeke*  «•  defense- 
Approved  in  Prewitt  v.  Bunch,  101  Tenn.  741,  60  S.  W.  749,  holding  hus- 
band's right  to  wife's  property  not  defeated  by  eight  years'  delay,  where  neither 
satisfled  nor  abandoned]  Qay  v.  EaTermale,  27  Wash.  397,  67  Pac.  B04,  holding 
laches  not  inferred  where  complaint  negatives  bar  of  statute  by  alleging  absence 
from  state. 

Cited  in  footnote  U>  Patterson  v.  Hewitt,  5S  L.  R.  A.  058,  which  holds  int«re»t 
in   mining  property  lost  by  eight  years'  delay  in  aeserting,  during  which  time 
property  rendered  valuable  by  others  expending  large  sams  in  developing. 
V»Mrr  mm  defense. 

Approved  in  Deitch  v.  Staub,  63  C.  C.  A.  148,  IIB  Fed.  31S,  holding  pur- 
chaser cannot  allege  usury  when  assuming  mortgage  as  part  of  purchase  price 
and  receiving  benefits  thereof. 

RlShta  Bf   diveeton   and   alocklioldera   OM    dlMWlvdOD. 

Approved  in  SUt*  v.  Mitchell,  104  Tenn.  343,  58  S.  W.  365,  holding  that  di- 
rectors cannot  autnorize  distribution  of  assets  among  stockholders  by  assign- 
ment, thus  effecting  dissolution;  Aransas  Pass  Harbor  Co.  v.  Manning,  94  Tex. 
662,  63  S.  W.  627,  holding  stockholders  estopped  from  claiming  land  on  dis- 
solution by  consent  to  prior  conveyance  thereof. 

31  L.  R.  A.  715,  THE  WILLAMETTE.  18  C.  0.  A.  366,  44  U.  8.  App.  26,  70  Fed. 

874. 
jarlKdletloB  of  ndiulraltr  over  neaillareBce  oetlana. 

Approved  in  The  Jane  Grey,  96  Fed.  698,  holding  admiralty  will  enforce  state 
statutes  imposing  liability  for  negligence  against  vessel  owners  for  death  on  high 
■easj  Laidlaw  v.  Oregon  R.  &  Nav.  Co.  26  C.  C.  A.  668,  48  U.  S.  App.  430,  81 
Fad.  87S,  Reversing  73  Fed.  846,  enforcing  lien  under  Or^on  statute  in  favQr  of 
personal  representative  of  person  wrongfully  killed  by  vessel ;  The  Schcranpr  Rob- 
ert Lewers  Co.  v.  Kekauoha,  52  C.  C.  A.  485,  114  Fed.  861,  holding  that  admiralty 
will  enforce  right  of  action  for  wrongful  deatli  given  by  common  law  of  Hawaii ; 
Humboldt  Lumber  Mtrs.  Asso.  v.  Christopherson,  4fl  L.  R.  A.  282,  footnote  p. 
278,  18  C.  C.  A.  486,  44  U.  S.  App.  434,  73  Fed.  244,  auataining  recovery  in 
admiralty  for  death  from  n^ligent  navigation,  when  action  authorized  by  state 
statute;  The  Onoko,  47  C.  C.  A.  113,  107  Fed.  937,  denying  recovery  for  death 
of  person  from  negligent  navigation  when  action  unauthorized  by  state  statute; 
rhe  Dauntless,  129  Fed.  716,  holding  that  under  California  statutes,  suit  in  rem 
L.  R.  A.  Au.— Vol.  IV.~9. 
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against  Tesgel  cannot  be  maintained  in  admiralty  to  recover  damages  for  deatb 
from  collision. 

Cited  in  footnote  to  Bundell  t.  Compagnie  Generale  Transatl antique,  49  L. 
E.  A.  92,  which  refuiea  enforcement  in  Federal  admiralty'  court  of  loc«l  law  of 
other  country  iu  action  for  death  on  high  seas. 

Cited  in  noU   (46  L.  R.  A.  278)    on  jurisdiction  over  sea. 
—  Ovea    ItnB   fsr   ladeVtedaeu. 

Cited  In  McRae  v.  Bowers  Dredging  Co.  86  Fed.  350,  holding  that  tidnuraltf 
will  enforce  state  statutes  giving  liens  upon  vessels  to  secure  debts  and  lia- 
bilities; The  Robert  Dollar,  116  Fed.  22S,  holding  Washington  sUtut«  giiing 
liens  for  repairs  applicable  to  foreign  veseela  in  state  ports. 

Distinguished  In  The  L.  B.  X.  88  Fed.  294,  holding  jurisdiction  of  division 
of  Federal  courts  of  western  Missouri  district  over  admirattj  restricted  to  ret 
within  territorial  limits. 

31  L.  R.  A.  721,  STATE  w  rel.  THOMAS  ORUSB  8AV,  BAMK  t.  OILLIAU, 

IB  Mont  94,  44  Fac.  394. 
VBlldltr  or  FctFOBctlvc  atatste. 

Reversed  on  rehearing  in  18  Mont.  109,  33  L.  R.  A.  567,  footnote  p.  566,  4S 
Pac.   061,  holding  invalid,   act  extending  time  to   redeem. 

Cited  in  footnotes  to  Peninsular  Lead  k  Color  Worka  v.  Unimi  Oil  ft  Paint 
Co.  42  L.  R.  A.  331,  which  holds  statute  for  dissolution  of  attachment  by  as- 
signment for  credihiTs  within  ten  days  void  as  to  contracts  made  when  right  of 
attachment  absolute;  Becond  Ward  Sav.  Bank  v.  Schranck,  39  L.  R.  A.  569. 
which  denies  right  to  change  remedy  on  existing  notes  on  warrants  of  ftttomey; 
Be  Heilbron,  35  L.  R.  A.  002,  which  holds  act  exempting  proceeds  of  life  pol- 
icies from  debts  not  retroactive. 
PBFtlclpatlan  of  coaatr  In  praceedB  af  state  taxatloa. 

Cited  in  State  v.  Camp  Sing,  18  Mont.  126,  32  L.  R.  A.  038,  56  Am.  St.  R^ 
651,  44  Phc  516,  sustaining  statute  imposing  license  tax  on  persons  and  corpo- 
rations, though  county  participating  in  proceeds. 

31  L.  R.  A.  726,  DENNY  v.  STATE,  144  Ind.  603,  42  N.  E.  929. 
Valldltr  of  apportloBBient  atatntea. 

Approved  in  People  ea  rel.  Mooney  v.  Hutchinson,  172  HI.  499,  40  L.  R.  A. 
772,  footnote  p.  770,  50  N.  E.  509,  holding  invalid,  legislative  apportion mmt 
changing  one  made  since  last  Federal  census;  Harmisdn  v.  Ballot  Comrs.  45  W. 
Va.  IBO,  42  L.  B.  A.  692,  footnote  p.  591,  31  S.  E.  394,  holding  vrad,  second 
change  in  apportionment  of  delegates  to  house  of  delegates  between  two  censuses: 
Fesler  v.  Brayton,  146  Ind.  72,  32  L.  R.  A.  679,  44  N.  E.  37,  holding  that  no 
action   ties   to  declare  apportionment  statute   unconstitutional  when   it   is   only 

CliaBclBC  tiaic  of  electloa.  • 

Cited  in  SUte  ex  rel.  Harrison  v.  Menaugh,   151  Ind.  291,  43  L.  R.  A.   419, 
61   N.  E,  367,  sustAining  statute  changing  time  of  election  of  township  officers, 
where  not  expreaaly  extending  term  of  incumbents. 
Qnidatloa  aeeordlac  to  90palatf«n> 

Cited  in  Legler  v.  Paine,  147  Ind.  193,  45  N.  E.  604,  and  Harmon  t.  Usdiam 
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County,   1S3   Tnd.   77,  64  N.   E.   105,  Buataiiiii^  statute  nuking  offlcer'i   mIuj 
equal  fe«B  turned  into  treaenry,  as  not  violating  eonttitutimal  requirement  of 
gradation  according  to  population. 
TklnsE  Judicial Ir  aotlced. 

Cited  in  Clu^ah  v.  Koona,  IG  Ind.  App.  600,  43  N.  E.  168,  holding  that  court 
taices  judicial  knowledge  of  it*  own  records;  Stratton  v,  Oregon  City,  35  Or.  411, 
eo  Pac.  B05,  and  Huntington  t.  Ca«t,  14B  Ind.  263,  48  N.  E.  1026,  holding  that 
court*  will  take  cognizance  of  state  or  United  States  oenius. 
Jarladlctloa  otbp  Dolltlotl  vacation*. 

Approved  in  HarmiBon  v.  Ballot  Conirs.  46  W.  Va.  180,  42  L.  B.  A.  S02,  foot- 
note p.  601,  31  S.  G.  394,  holding  judicial,  question  as  to  oonstitutionality  of 
act  forming  political  districts. 

Cited  in  footnotes  to  Phelps  v.  Piper,  33  L.  R.  A.  53,  which  holds-  question  as 
to  which  faction  of  political  party  is  true  representative,  political  rather  tlian 
judicial;  Covington  v.  Buffett,  47  L.  R.  A.  622,  which  denies  court's  jurisdiction 
to  determine  existence  of  vacancy  in  office  of  senator;  Davis  v.  Hatnhrlck,  SI 
L.  R.  A  671,  which  holds  decision  of  state  central  committee  between  bodiea 
claiming  to  tM  executive  committee  of  county  conclusive  on  courts. 
-What  eoBsHtntea  adJadleaHoa. 

Approved  in  Price  v.  Gwin,  144  Ind.  107,  43  N.  E.  0,  holding  judgment  not 
binding  upon  one  not  party  to  action;   Beidenkoff  v.  Brazee,  28  Ind,  App.  651, 
61   N.  £.  0S4,  holding  that  ruling  on  demurrer  does  not  constitute  former  ad- 
judication. 
Inaaraaoe   pollelea   aa  taxable   provcrtr> 

Cited  in  State  Tax  Comrs.  v.  Holliday,  IGO  Ind.  2S0,  42  L.  R.  A.  838,  40  N.  E. 
14  (dissenting  opinion),  majority  holding  insurance  policies  not  taxable,  there 
being  no  regulation  for  assessing  or  valiung  them. 

31   L.  R.  A.   740,  CHILDREN'S  GUARDIANS  t.  SHUTTER,  138  Ind.  268,  34 

N.  B.  666. 
Collateral  attack  on  JadKBieat- 

Approved  in  Winslow  v.  Green,  165  Ind.  360,  58  N.  E.  269.  susUinlng  com- 
mitment under  irregular  judgment  when  court  had  jurisdiction  over  subject- 
matter  and  person;  Koepke  v.  Hill,  157  Ind.  176,  87  Am.  St.  Rep.  161,  SO  N.  E. 
103B,  quashing  writ  of  habeas  corpus  for  release  of  person  eonvicted  under  uncon- 
stitutional ordinance;  Manley  v.  Park,  02  Kan.  563,  64  Pac.  28,  holding  unap- 
pealed  judgment  rei  jwfiooia  as  to  matters  necessarily  involved,  when  court 
had  jurisdiction. 
iBtaBt'n  rl«kt  to  aotlee. 

Approved  in  Wilkisoo  T.  Children's  Guardians,  1GB  Ind.  8,  62  N.  E.  481,  hold- 
ing notice  of  custody  proceedings  unnecessary  to  infant  under  fifteen,  when  parent, 
or  custodian  notified. 

31  L.  E.  A.  743,  INDIANAPOUB  t.  WANW,  144  Ind.  176,  42  N.  E.  001. 
Wliat   eonatltatea   ezcaaa  Indebtcdaess. 

Cited  in  footnotes  to  South  Bend  v.  Reynolds,  40  L.  R.  A.  705,  which  holds 
limit  of  indebtedness  not  exceeded  by  contract  for  erection  by  individual  of  city 


Dr-PdhvCOOgle 


182         L.  K.  A.  CASES  AS  AUTHORITIES.         [31  L  B.  A. 

haU  on  cit7  land,  with  iigrecfDeiit  to  pmj  fair  rental  and  with  optiim  to  pnr- 
«liBie;  State  ex  rel.  Helena  Watenvorka  Co.  y.  Helena,  65  L.  R.  A.  336,  wbich 
holda  contTBCt  far  wst^r  supplj  for  tann  of  jeara  within  provision  a*  to  limiU- 
tion  of  aty  indebtedness;  Kiehl  v.  South  Bend,  36  L.  R.  A.  228,  which  boldi 
indebt«dneM  for  hydrant  rental*  invalid  where  limitation  of  iBdcMedneat  ei- 
cecded  when  rentals  became  due. 
VmUUtT  •'  svwtnwt  br  Hwwletpalllr  Im  mhrnt^c*  of  BpvFapFtetlaB. 

Cited  in  Roberta  v.  Fargo,  10  N.  D.  23»,  M  N.  W.  729,  fatdding  loid,  emtnet 
made  by  city  oottncil,  in  abaenoe  of  appropriAtion,  to  pay  certain  amount  monthly 
for  period  of  ;ean,  for  electric  lighta. 

31  L.  R.  A.  74T,  NORWEGIAN  PLOW  CO.  t.  BOLIVIAN,  47  Neb.  180,  M  N.  W. 

292. 
Relict  nvalnat  Ja«smeB<a. 

Approved  in  Andreaea  v.  Canon,  S4  Neb.  eSO,  74  M.  W.  1072,  diamlwiDg  ap- 
peal wliere  judgment  rendered  upon  agreemcot  of  partiet;  Bankers  L.  Ins.  Co.  t. 
Bobbina,  53  Neb.  5S,  TS  N.  W.  269.  and  Koehler  v.  Reed,  1  Herdman  (Ne^)  MS. 
96  N.  W.  380,  holding  that  party  seeking  to  restrain  void  default  judgmuit  mnit 
have  meritorious  defense,  no  adequate  legal  remedy,  and  be  free  from  lacJw*; 
Cleland  v.  Hamilton  Loan  &  T.  Co.  G6  Neb.  15,  75  N.  W.  239,  holding  that  p«ny 
seeking  relief  from  default  judgment  must  exhibit  defense  and  purge  himself  of 
laches;  Clark  v.  Charles,  5G  Neb.  208,  75  N.  W.  563.  holding  that  p«rt7  eeeking 
relief  from  judgment  after  term  roust  have  defense  thereto. 

Cited  in  note  (32  L.  R.  A.  323)  an  general  equitable  juriadictlon  as  to  m- 
junctioQs  against  judgments. 

31  L.  B.  A.  767,  OWENS  v,  VAN  WINKLE  GIN  A  MACHIXERY  CO.  96  Ga.  408, 

23  S.  E.  416. 
Kvllcf  BsaiBBt  jBdsmenta. 

Approved  in  Benton  v.  Singleton,  114  Ga.  661,  68  L.  B.  A.  184,  40  S.  "B.  811. 
holding  void,  arbitration  awards  founded  on  claim  arising  from  speculative  trani- 

Cited  in  notes  (31  L.  R.  A.  760}  on  injunctions  against  judgmenta  for  dt- 
fensea  existing  prior  to  their  rendition;  (32  L.  R.  A.  322}  on  general  equitably 
jurisdiction  as  to  injunctions  against  judgmental  (48  L.  R.  A.  848}  on  alloiriiig 
injunction  in  favor  of  party  in  pari  deticlo,  or  against  enforcing  or  otberviu 
proceeding  with  illegal  contract. 

31  L.  R.  A.  776,  JAHVIS  v.  MANHATTAN  BEACH  '00.  14S  N.  Y.  652,  61  Am. 
St.  Rep.  727,  43  N.  E.  68. 

CorWMte  IlakllllT  lor  fnndaI«Bt  transm. 

Approved  in  Clif«ver  v.  Pittsburgh,  S.  *  L.  E.  R.  Co.  150  N.  Y.  66,  34  L.  K  4. 
72,  53  Am.  St.  Rep.  646,  44  N.  E.  701,  holding  corporate  promissory  nota  to- 
forccable  by  owner  for  value,  though  wrongfully  negotiated  by  officer  executing  ii; 
Cincinnati,  N.  0.  *  T.  P.  R  Co.  v.  Citizens'  Nat.  Bank,  56  Ohio  St  387.  43 
L.  B.  A.  766,  47  N.  E.  24B,  holding  corporation  liable  to  bona  Bde  purchaser  of 
stock  fraudulently  issued  by  proper  officers;  Cheever  v.  Pittsburgh,  S.  A  L  E, 
R.  Co.  150  N.  Y.  66,  34  L.  R.  A.  72,  56  Am.  St.  Rep.  640,  44  N.  E.  701,  holding 
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that  bona  fide  transferee  of  n^otiable  paper  without  notice  of  defect  maj  aunine 
that  relation!  of  partlet  are  as  the;  appear. 

Cited  in  footnote*  to  Knox  t.  Edm  MuMe  Atnerioin  Oo.  31  L.  R.  A.  TT9,  which 
denies  corporate  liability  for  fraudulent  um  of  uneanealed  Bto<^  eertiflcatee;  Penn- 
ejlvania  Co.  for  Ins.  on  Lives  ft  O.  A.  v.  Franklin  F.  Ina.  Co.  37  L.  R.  A.  TSO, 
which  hold!  cotporatJim  liable  for  tnmiferring  ibares  of  stock  surrendered  with 
forged  poweri  of  attorn^  t^  aon  of  executor,  intrusted  with  Ic^  to  box  where 
aharea  kept. 
ConronM  IlBkllltr  for  •«•■(*■  aato. 

Cited  in  Nowadc  v.  Metropoliton  Stre«t  R.  Co.  IflS  N.  Y.  440,  S4  L.  H.  A.  596, 
B2  Am.  St.  Rep.  flSl,  80  N.  R.  32,  holding  admiMible  as  againat  corporation, 
proof  of  agent's  attempt  to  bribe  witneas. 

31  L.  R.  A.  7TB,  KNOX  v.  EDEN  MUSEE  AMERICAIN  CO.  148  N.  Y.  441,  81 
Am.  St.  Rep.  700,  42  N.  E.  088. 

Corponkta  llabllltr  (o  b«na  flde  holdrp  •!  stock. 

Approved  in  later  appeal  in  17  App.  Div.  371,  45  N.  Y.  Supp.  266,  holding 
corporation  not  liable  to  holder  of  certificate  fraudulently  n^otiated  by  trusted 
employee  after  surrender;  Fanners'  Bank  t.  Diebold  Sale  &,  Lock  Co.  66  Ohio  St. 
377,  5S  L.  R.  A.  624,  footnote  p.  620,  90  Am.  St.  Rep.  666,  64  N.  E.  618,  hold- 
ing eorporation  not  bound  by  representation  of  officer  as  to  his  ownership  of 
stolen  certificate  negotiated  aa  security  for  his  own  debts. 

Cited  in  Jarvis  t.  Manhattan  Beach  Co.  148  N.  .V.  657,  31  L.  R.  A.  778, 
footnote  p.  778,  61  Am.  St.  Rep.  727,  43  N.  E.  flB,  holding  corporation  estopped  to 
deny  liability  for  representation  by  person  in  charge  of  cffice  that  stock  certifi- 
cate in  condition  for  transfer:  Cheever  v.  Pittsburgh,  S.  *  L.  E.  R.  Co.  160  N.  Y, 
66.  34  L.  R.  A.  72,  65  Am.  St.  Rep.  546,  44  N.  E.  701.  holding  that  bona  fide 
transferee  of  negotiable  paper  without  notice  of  defect  may  asBume  that  relations 
of  parties  are  as  they  appear;  Reno  Oil  Co.  v.  Culver,  60  App.  Div.  131,  69  N.  Y. 
Supp.  969,  holding  corporation  cannot  niaintHJn  action  to  enjoin  transfer,  and 
to  procure  cancelation,  of  certificates  fraudulently  issued,  unless  issue  was  under 
power  in  darter. 

Cited  in  footnote  to  Pennsylvania  Co.  for  Ins.  on  Lives  A  G.  A.  v,  Franklin  F. 
Ins.  Co.  37  L.  R  A.  780,  which  holds  corporation  liable  for  transferring  shares 
of  atock  surrendered  with  forged  powers  of  attorney  by  son  of  executor,  intrusted 
with  key  to  box  where  shares  kept. 

Distinguished  in  Cincinnati,  N.  O.  &  T.  P.  R.  Co.  v.  Citizens'  Nat.  Bank,  66 
Ohio  St.  390,  43  L.  R.  A.  7ST,  footnote  p.  777.  47  N.  E.  249,  holding  purchaser  in 
open  market  of  stock   certificate  fraudulently  issued  by  proper  officers  entitled 
thereto  as  against  corporation. 
Corponte    Ila%llliy   tor   aseni's    IrMd. 

Cited  in  Warner  v.  Penoyer,  44  L.  R.  A.  7fi4,  33  0.  C.  A.  226.  61  U.  S,  App. 
372.  91  Fed.  587,  holding  nntional  bank  directors  not  bound  to  take  unusual  pre- 
cautions when  not  distrusting  inteoritv  or  efficiency  of  employeea;  Sage  v.  Shep- 
ard  &  M.  Lumber  Co.  4  App.  Div.  290,  39  N.  Y.  Supp.  449,  holding  recovery  proper 
for  price  of  lumber  fraudulently  sold  by  agpnt  to  one  cognizant  of -agency;  Ring 
V.  Long  Island  Real  Estate  Exch.  A  Invest.  Co.  B3  App.  Div.  447,  87  N.  Y.  Srpp. 
682.  holding  corporation  estopped  to  deny  liability  upon  embezzlement  by  Bei.re- 
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BlKkta  In  bonds  mw  atvck  eartlAentm. 

Approved  in  Scollans  v.  Rollins,  173  Mass.  279,  73  Am.  St.  Rep.  284,  53  X.  E. 
863,  holding  true  owner's  title  to  bond  not  deveated  by  sale  by  one  feltmicu-ly 
in  posaesBion;  Marden  v.  Dorthy,  160  N.  Y.  56,  46  U  R.  A.  700,  54  X.  E.  Tifi. 
holding  real  owner  not  estopped  from  asBerting  title  against  grantee  of  one  witli- 
out  title;  O'Herron  v.  Gray,  168  Mass.  577,  40  L.  R.  A.  500,  «0  Am.  St.  Rep.  411, 
47  N.  E.  429,  holding  ward  not  estopped  from  reclaiming  certificate  from  fnnda- 
leut  transferee,  by  guardian's  negligently  ittdoraing  in  blank;  TreadwHI  v.  ClarL 
73  App.  Div.  479,  77  N.  Y.  Supp.  3S0,  holding  rule  respecting  commeFCial  paprr 
in  hands  of  third  persons,  nut  chargeable  with  notice  of  equities,  not  appli- 
cable to  stock  certificates;  American  Press  Asso.  v.  Brantin^am,  37  Misc.  tit. 
75  N.  Y.  Supp.  765,  holding  stock  certificates  indorsed  in  blank,  to  be  trentrd  as 
evidences  of  title  rather  than  as  possesBing  qualities  nf  commerciai  paper: 
O'Herron  v.  Gray,  168  Mass.  576,  40  L.  R.  A.  500,  60  Am.  St.-  Rep.  411,  47  X.  E. 
429,  holding  stock  certificates  non -negotiable,  though  indorsed  in  blank. 

Cited  in  Russell  v.  American  Bell  Teleph.  Co.  ISO  Mass.  470,  02  N.  E.  751. 
holding  that  owners  of  certificates  indorsed  in  blank  cannot  assert  title  again^ 
bona  fide  pledgee  of  broker  intrusted  therewith;  Scollans  r.  E.  H.  Rollins  ft  Sons. 
179  Mass.  353,  88  Am.  St.  Rep.  3B6,  60  N.  E.  9B;i,  denying  owner's  right  to 
recover  from  bona  fide  purchaser  from  embezzler  intrusted  with  bond  indorwd 
in  blank;  Jewell  v.  Mclntyre,  62  App.  Div.  404,  70  N.  Y.  Supp.  826,  holding  that 
bona  fide  transferee  holds  free  from  latent  equities  between  prior  parties  in  lint 
of  transmission;  Jewell  v.  Mclntyre,  62  App.  Div.  404,  70  N.  Y.  Supp.  826,  hold- 
ing that  delivery  of  stock  to  effect  consolidation,  with  power  of  transfer  at- 
tached, transfers  legal  right  between  parties;  Real  Estate  Trust  Co.  v.  Bird,  90 
Md.  248,  44  Atl.  1048,  holding  bona  fide  assignee  of  stock  unafFectcd  by  waiver 
of  subscription  to  new  issue,  when  without  notice;  Ballon  t.  Manhattttn  Real 
Estate  ft  Loan  Co.  19  Misc.  701,  79  N.  Y.  S.  R,  10,  45  N.  Y.  Supp.  10,  holding 
aiurrender  of  certificate  necessary  when  seeking  to  compel  payment  or  withdrawal 
from  loan  associatiou;  Lyman  v.  State  Bank,  61  App.  Div.  372,  80  N.  Y.  Supp. 
901,  holding  certificate  of  stock  in  hands  of  bona  flde  holder  not  subject  to  li^n 
of  bank  for  cashier's  indebtedness  existing  agitinst  it  while  in  his  hands;  Ameri- 
can Press  Asso.  v.  Brantingham,  75  App.  Div.  438,  78  N.  Y.  Supp.  303,  holdin); 
obligation  upon  adverse  claimant  to  establish  acquisitiim  of  certificates  in  good 
faith,  when  their  ownership  was  tield,  in  prior  action,  to  be  in  person  other  than 
adverse  claimant's  assignor;  New  York  v.  McLean,  57  App.  Div.  611,  68  N.  V. 
Supp.  006  (dissenting  opinion),  majority  balding  nonresident  not  personalty 
liable  for  tax  on  national  bank  stock ;  Aspel!  v.  Campbell,  64  App.  Div.  400,  72 
N.  Y.  Supp.  76,  holding  title  to  stock  effectively  conveyed,  though  assignment 
undated  and  blanks  not  filled  in. 

31  L.  R.  A.  785.  CONSOLIDATED  GAS  CO.  y.  CROCKER.  82  Md.  113,  33  Atl.  423. 

■.lability   tor  eiploalona. 

Approved  in  Stjite  use  of  Brady  v.  Consolidated  Gas  Co.  85  Md.  649.  37  Atl, 
268,  holding  it  rot  negligence  to  leave  gas  supply  pipe  in  house  without  examina- 
tion, when  without  notice  of  defect;  People's  Gaslight  4  Coke  Co.  v.  Amphlett, 
93  ni.  App.  202,  htddiug  it  not  negligence  p«r  *e  to  light  match  in  ascertaining 
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source  of  escaping  g«a;  IndiantpoIiB  Abattoir  Co.  v.  Temperly,  150  Ind.  6G4,  9S 
Aju.  St.  Rep.  330,  64  N.  E.  906,  holding  landlord  mtiintftining  gas  pipe*  for  hia 
O'vra  beneSt  liable  for  escape  of  gu  into  teutnts'  part  of  building,  in  absence  of 
reasonable  care. 

Cited  in  footnotes  to  McKenna  v.  Bridgewater  Gas  Co.  47  L.  R.  A.  700,  which 
-denies  gat  compaDf'B  liability  for  explosion  due  to  blundering  act  ol  employee  of 
other  company;  Purdy  v.  'Wextinghouse  Electric  ±  iSlg.  Co.  51  L.  R.  A.  SSI,  which 
holds  use  of  barrels  formerly  containing  explosive  aubstance,  for  shipping  iron, 
does  not  render  employer  liable  for  injury  to  employee  by  explosion;  Vieth  T, 
Hope  Salt  Jt  Coal  Co.  67  L.  R.  A.  410,  which  denies  liability  for  injury  to  neigh- 
bor by  explosion  of  steam  boiler  operated  on  own  premises  with  care  and  skill ; 
Barrickman  t.  Uarioii  Oil  Co.  44  L.  R.  A.  02,  which  holds  gas  company  liable 
for  furnishing  natural  gas  at  so  great  a  pressure  as  to  set  building  on  fire; 
Pine  Bluff  Water  t  Light  Co.  v.  Schneider,  33  L.  R.  A.  366,  which  requires  gaa 
company  with  notice  of  break  in  pipes  to  take  precautions  against  injury;  Rich- 
mond Gas  Co.  Y.  Baker,  36  L.  R.  A.  6S3,  which  holds  gas  company  liable  for 
escape  of  gaa  from  cracked  elbow  in  pipe,  repair  of  which  baa  been  nnsuceeasfullf 
attempted. 

31  L.  R.  A.  789,  BOLTON  MINES  CO.  v.  STOKES,  82  Md.  60,  33  Atl.  491. 
Elect  loa   mt   reaiedlcB. 

Approved  in  Trimble  t.  Wollmau,  71  Mo.  App.  486,  holding  party  not  prB- 
olnded  by  dectiiting  to  interplead  for  attached  money  before  justice  without 
jurisdiction. 

31  L.  R.  A.  792,  THORNHILL  t.  O'REAR,  108  Ala.  299,  19  So.  382. 
-«Vkat  oonatitvte*  lottcrr. 

Cited  in  footnotes  to  State  'ei>  rel.  Prout  v.  Nebraska  Home  Co.  60  L.  R.  A.  448, 
which  holds  scheme  by  which  common  fund  distributed  among  contributors,  a 
valuable  preference  in  distribution  depending  on  chance,  a  lottery;  State  en  ret. 
Sheets  v.  Interstate  Sav,  Invest,  Co,  52  L.  R.  A.  631,  which  holds  unlawful,  inveat- 
ment  securities,  etc.,  incapable  of  accumulating  reserve  fund  required  within  period 
fixed,  without  aid  from  lapses  or  appropriations  from  premiums  on  new  business ; 
Equitable  Loan  t  Security  Co.  v.  Waring,  62  L.  R.  A.  93,  wliich  holds  lottery 
not  constituted  by  determining  by  lot  the  order  in  which  members  of  loan  com- 
pany shall  be  paid. 

BSeet  of  necvlloa   of  llteawl  contracts. 

Approved  in  Shahan  v.  Tethero,  114  Ala.  40T,  21  So.  9S1,  holding  executed 
contract  unafTected  by  noncompliance  with  atatate  requiring  loan  associations  to 
deposit  security,  etc 

Distinguished  in  Willianu  r.  Armstrong,  130  Ala.  393.  30  So.  653,  holding 
that  deed  executed  on  Sunday  conveyed  no  title  where  grantor  never  surrendered 
posBSBsion. 

31  L.  R.  A,  794,  HcBEAN  T.  FRESNO,  112  Cal.  159,  63  Am.  St.  Rep.   101,  44 

Pac.  358, 
4;i>atFael  ezccedliiK  <>■*  rear* 

Cited  in  Uiggitu  r.  San  Diego,  131  Cal.  206,  63  Pac.  470,  holding  that  legiti- 
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iiut«  indebtedneas  of  munlcip&litf  miut  not  exoeed  revenue  or  -  ineome  fut  thmt 
j'Mr;  HigKins  v.  Ssn  Df^o,  120  Oil.  306,  Bi  Pkc  TOO,  118  Cal.  527.  45  F«e. 
824,  holding  that  city  may  contract  for  annual  papnenta  during  long  ponod, 
when  not  exceeding  yearly  revenue;  Lob  Angeles  City  Water  Co.  v.  Los  ^np-U^ 
88  Fed.  737,  holding  binding  thir^-year  leaw  of  mter  irorka  at  fl,500  annually, 
with  cancelation  of  certain  claims  and  free  municipal  service;  Doland  v.  Clark, 
143  Cal.  1B2,  70  Pac.  SS8,  sustaining  city  contract  providing  for  monthly  rental 
of  local  .tel^raph  aystew  l0r-  seriesriot  yatirs;  Campbell  rTTIUbet  Asphalt  Pav- 
ing Co.  0  Lack.  Legal  NewB,  121,  Bustaining  right  of  city  council  to  cimtraet  Ux 
repair  of  asphalt  streets  for  term  of  ye«n. 

Denied  ia  Dawson  v.  Daweon  Waterworks  Co.  106  Ga.  718,  32  8.  E.  907, 
holding  that  municipality  cannot  oontract  for  water  supply  beyond  one  year  «itlt- 
out  sanction  of  popular  vota. 
0«>tr«eta   bcTosd   tens. 

Approved  in  Higgins  v.  San  Diego,  118  Cal.  528,  4S  Pac  B24,  sustaining  right 
of  municipal  trustees  to  contract  b«yond  term  under  certain  drcumstancea. 

Wkst  fwBBtltiiteB  pr««>t  ladaktadana. 

Cited  in  Buck  v.  Eureka,  124  Cal.  OS,  00  Pac.  012,  holding  liability  ineumd 
when  from  time  to  time  services  are  fully  roidered  and  benefits  accepted;  Her- 
man 7.  Oconto,  110  Wis.  073,  80  N.  W.  081,  holding  thirty-year  water  contract, 
payable  annually,  not  liability  in  determining  debt  limit,  when  notiting  due: 
JohnBOD  V.  Bank  of  Lake,  125  Cal.  8,  73  Am.  St.  Rep.  17,  S7  Pac  604,  holding 
liability  of  corporation  and  stockholders  to  attorney  not  created  until  renditioD 
of  Hcrvices  contracted  for. 

IVkat  ladefttedaess  within  conBtltntloBal   Itmltatloa. 

Cit«d  in  Swanson  v.  Ottnmwa,  118  Iwwa,  172,  58  L.  B.  A.  0?5,  61  N.  W.  1048. 
holding  issuance  of  bonds  payable  out  of  sinkii^  fund  provided  l^  special  tax, 
to  procure  funds  for  water  supply,  not  indebtedness  within  constitutional  limi- 

Oited  in  footnotes  to  Btate  as  rel.  Helena  Waterworks  Co.  v.  Helena,  5B  L.  R. 
A.  330,  which  holds  contract  for  water  supply  for  term  of  years  within  provision 
aa  to  limiUtion  of  city  indebtedness;  Kiehl  v.  South  Bend,  36  L.  R.  A.  S2S, 
which  holds  indebtedness  for  hydrant  rentals  invalid  where  limitation  of  indebt- 
edness exceeded  when  rentals  became  due;  South  Bend  v.  Reynolds,  49  L.  R.  A. 
7eS,  which  holds  limit  of  indebtedness  not  exceeded  by  contract  for  erection  fay 
individual  of  city  hell  on  city  land,  with  agreement  to  pay  fair  rental  and  with 
option  to  purchase. 

Cited  in  note  (59  L.  R.  A.  012)   on  effect  of  limitation  of  municipal  indebted- 
■  nesB  upon  acquisition  of  water  supply  or  sewer  system. 
Pons  of  JadcncBt  (or  Baalettal  IndelitedBeMt. 

Later  appeal  in  Fresno  Canal  4  Irrig.  Co.  v.  McKenzle,  135  Gal.  488,  07  Pac 
900,  holding  that  judgment  upon  sewage  contract  for  particular  year  should  not 
specify  revoiiK  from  which  payable. 
OVButractlon   of  comiitltadoB. 

Approved  in  Morton  v.  Broderick,  IIB  Cal.  484,  50  Pac.  044,  holding  adoption 
of  constitutional  pronsion  presumed  to  include  interpretation  i 
of  like  provision  in  former  cmistitution. 
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SI  L  B.  A.  TSB,  STATE  m  nL  LACLEDB  OASUOHT  00.  T.  MUKPHT,  130 
Ho.  10,  81  S.  W.  604. 

Approved  ia  later  appMl  in  170  U.  8.  78,  42  L.  ed.  OSS,  IB  Sup.  CL  B«p.  SOS, 
holding  right  to  pUoe  alectrte  wim  beneath  aurfaee  of  streeti  i*  aubject  to  rea- 
sonable municipal  regulations  i  Springfield  v.  BobberaMi  Ave.  R.  Co.  60  Uo.  App. 
622,  holding^  tbat  eitiea  hare  right  of  control  over  atreets;  State  Mr  rsl.  Bt.  Louia 
Underground  Service  Co.  r.  Hurph;,  134  Mo.  S73,  34  U  R.  A  377,  G6  Am.  SL 
Bep.  91S,  34  B.  W.  SI,  holding  frouchitea  to  electrical  subway  companies  subject 
to  municipal  regulationa. 

Cited  in  notes  (38  L.  R.  A.  311)  on  municipal  power  over  nuisances  affecting 
safety,  health,  and  personal  eorofort;  (34  L.  R.  A.  370)  on  grant  of  franchises  to 
electrical  subway  companies. 


Approved  in  Ooodland  y.  Bank  of  Darlington,  74  Mo.  App.  300,  holding  corpo- 
rate grante  coaflned  to  powers  expressly  conferred  or  necessarily  implied;  Webb 
City  A  C.  Waterworks  Co.  v.  Webb  City,  7S  Mo.  App.  42«,  holding  right  to  con- 
tract for  water  implied  under  power  to  provide  for  suppression  of  fires;  St. 
Liouia  A  M.  River  B.  Co.  v.  Kirkwood,  169  Mo.  26S,  fi3  L.  R.  A.  306,  60  S.  W. 
110,  holding  right  to  carry  freight  not  implied  in  franchise  to  cany  passengers; 
Westport  V.  Mulholland,  ISO  Mo.  96,  S3  L.  R.  A.  444,  footnote  p.  442,  60  B.  W.  77. 
Affirming  84  Mo.  App.  324,  holding  road  on  whldi  street  car  tracks  laid  under 
authority  of  county,  subject,  <»  inclusion  in  city  limits,  to  ordinance  against  tear- 
ing up  streets. 

Cited  in  notes   (39  L.  R.  A.  621)   on  municipal  control  over  public  nuisances 
on  public  streets  and  highways,  created  by  street  railroads  and  other  electrical 
companiea;    (SO  L.  R.  A.  146)   on  pHrilege  of  using  streets  as  a  contract, . within  , 
(MHstitutional  provision  against  impairing  obligation  of  contracts. 
Iilabllltr   of   electric   cvrnpnale*   tme    Ininrlea, 

Cited  in  footnote  to  Bland  v.  Shreveport  Belt  R.  Co.  36  L.  R.  A.  114,  which 
holds  fall  of  pole  on  removal  of  guy  wire  gives  right  of  action  for  injury  to 
lineman. 

Cited  in  notes  (32  L.  B-  A.  361)  on  liability  of  electric  company  to  employee- 
for  injnry  caused  by  electric  shock;  (32  L.  R.  A.  403)  on  negligence  as  to  elec- 
tric wires  on  or  in  buildings. 

31  L.  R.  A.  810,  NOWACK  v.  BKRGER,  133  Mo.  24,  S4  Am.  St.  Rep.  063,  34 

S.  W.  480. 
Etfrct  of  adoptloB  o>  tnkeFltanc*. 

Cited  in  Steele  v.  Steele,  161  AIo.  575,  61  S.  W.  815,  holding  that  adopted 
child  cannot  inherit  estate  otherwist;  disposed  of,  without  estAbliahing  contract 
to  that  effect. 

Distinguished  in  Westerman  v.  Schmidt,  60  Mo.  App.  340,  holding  that  agree- 
ment to  make  one  heir  does  not  restrict  promisaor's  right  of  disposition. 
BVeelSe  vepformaBCe. 

.  -Approved  in  Alexander  v.  Alexander,  ISO  Mo.  5il7,  52  S.  VC.  256,  decreeing 
specjtlc  performanre  of  parity  performed  parol  agreement  based  on  valuable  con- 
sideration; Chenoweth  v.  PaciAe  Exp.  Co.  03  Mo.  .-Vpp.  101,  holding  proniiitor 
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«ttopped  from  fnterpOBing  statute  of  frauds  by  complete  performance  hj  promiMe; 
Kinney  v.  Murray,  170  Mo.  701,  71  S.  W.  1B7,  BUd  McElvain  v.  McElvain,  171  Mo. 
254,  71  S.  W.  142,  refusing  to  enforce  alleged  agreement  to  adopt,  and  inrlude 
adopted  child  in  will,  Id  absence  of  convincing  t"''>'>f- 

Cited  in  footnotes  to  Bryson  v.  McShane,  49  L.  R.  A.  527,  which  holds  Bpedfte- 
ally  enforceable,  exccutt^d  oral  contract  to  give  entire  property  for  support  during 
life  and  burial  a.fter  death;  Owens  v.  McNalty,  33  L.  R.  A.  369,  wMeh  holds  onl 
contract  to  ^ve  niece  property  at  death  enforceable  after  performance  on  ber 
part;  Clancy  v.  Flusky,  62  L.  R.  A.  277,  which  authorraee  specific  performance  of 
executed  oral  contract  to  convey  land  to  son  for  taking  care  of  father  for  life, 
though  father  left  before  death;  Svanburg  v.  Fosseen,  43  L.  R.  A.  427,  irtiicli  holds 
oral  agreement  to  leave  entire  property  at  death,  to  members  of  promisor's  fauuly, 
rendered  valid  by  their  rendering  services  and  selling  land  at  sacTiflae  for  prom- 
iaor's  benefit. 

31  L,  R.  A.  815,  EDWARDS  v.  LESUEUR,  132  Mo.  410,  33  S.  W.  IIW. 
VBlIdltT  ot  cOBatltntloBBl  amendmenta, 

Approved  in  State  eat  rei,  McCaffrey  v.  Aloe,  152  Mo.  477,  47  L.  R.  A.  397,  54 
8.  W,  4B4,  holding  act  of  assembly  presumed  valid  until  contrary  shown;  Lovctt 
V.  Fergusm,  10  S.  D.  S7,  71  N.  W.  705.  holding  constitutional  amendment  not 
invalidated  by  failure  to  present  proposition  on  each  ticket  on  ballot. 

Cited  In  footnotes  to  State  en  rel.  Wineman  v.  Dahl,  34  U  R.  A.  97,  which 
holds  submission  to  popular  vote  of  proposal  for  constitutional  convention  prop- 
erly made  by  legislature;  Com.  ex  ret.  Elkin  v.  Grlest,  50  L.  R.  A.  608,  whidi 
holds  governor's  approval. of  proposed  constitutional  amendment  unnecessarj. 

'81  L.  R.  A.  822,  £a>  parle  LACY,  B3  Va.  159,  57  Am.  St.  Rep.  796,  2*  S.  E.  »3a 

StBtBt«    proktbltlBK    pool    BClllllS. 

Cited  in  footnotes  to  State  v.  Harbourne,  40  L.  R.  A.  307,  which  sustains  stat- 
ute prohibiting  keeping  of  place  for  transmitting  mODey  to  bet  on  horse  races, 
as  applied  to  one  sending  money  to  other  state  by  telegraph ;  State  v.  Stripling. 
38  L.  R.  A.  81,  which  upholds  act  prohibiting  pool  selling  on  contesta  outside 

Lesalltr   of   raclns   uceta. 

Cited   in  footnotes  to   State  em  rel.  Matthews   v.   Forsyth,   33  L.  R.   A.   221, 
which  holds  unlaivful,  race  meeting  continued  on  other  track  after  holding  for 
time  allowed;  People  sr  rel.  Lawrence  v.  Fallon,  37  L.  R.  A.  227,  which  holds 
test  of  speed  or  endurance  of  horses  for  prises  not  a  lottery  or  gambling. 
ValtditT   ot    coBBtltnllOBBl   lUBCBdncBts. 

Approved  in  Alexandria  County  v.  Alexandria,  95  Va.  471,  28  S.  E.  682,  hold- 
ing partition  and  sale  of  property  unauthorized  by  act  authorizing  vote  on  re- 
moval  of  courthouse. 

BbIIIIIbc    alBtBtes. 

Cited  in  Cook  v.  Marshall  County,  119  Iowa,  309,  B3  N.  W.  372.  holding  that 

general  title  "Act  to  Revise     .     .     .     Statutes  in  Relation  to  Crimes  and  Their ' 

'   Punishment"  may  properly   include   provision   for   tax   against  dealers   in   ciga- 
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31  L.  R.  A.  828,  WHITE  v.  FARMERS'  HIGHLINE  CANAL  t  RESERVOIR  CO. 

22  Colo.   101,  43  Pac.   1028. 
'I.cslalBtlTe  caatrol  of  iratvr  irmru. 

Cited  in  Farm  Invest.  Co.  v. 'Carpenter,  9  Wyo.  125,  SO  L,  R,  A.  7E2,  87  Am. 
'St.  Rep.  918,  61  Pac.  25S,  sustaining  adjudication  proceedings  to  determine  prior, 
■m»  well  as  subsequent,  water  appropriation  rights;  Farmers  Independent  Ditch 
■Co.  T.  Agricultural  Ditch  Co.  22  Colo.  627,  56  Am.  St.  Rep.  UB,  45  Psc.  444, 
-sustaining  statute  providing  lor  appointment  of  Irrigation  au  per  in  ten  dents  and 
prescribing  duties  thereof;  Farm  Invest.  Co.  v.  Carpenter,  9  Wyo,  141,  50  L. 
R.  A.  767,  87  Am.  St.  Rep.  918,  61  Pac.  208,  sustaining  constitutional  declara- 
tion of  state  ownership  of  natural  podies  of  water,  when  vested  rights  undis- 
torbed;  Prescott  Irrig.  Co.  v.  Flathers,  20  Wash.  468,  65  Pac  035,  holding  ir- 
TigBtion  company  a  public  carrier  of  water,  subject  to  legislative  regulations; 
Lake  Koen  Nav.  Reservoir  &  Irrig.  Co.  v.  Klein,  63  Kan.  494,  66  Pac.  6S4,  hold- 
ing person  or  corporation  exercising  eminent  domain  subject  to  reasonable  leg- 
islative regulations  subsequently  prescribed;  Crawford  Co.  v.  Hall  (Neb.)  SO 
L.  R.  A.  906,  93  N.  W.  781,  holdiog  statute  creating  state  board  of  irrigation 
vot  unconstitutional  as  conferring  judicial  power!  on  executive  officers. 
lU«kta  !■  IrrlKVtloB  dltcfeea. 

Approved  in  Cache  La  Pondre  Irrig.  Co.  r.  lArimer  k  W.  Reservoir  Co.  2S 
Colo.  150,  71  Am.  St.  Rep.  123,  53  Pac.  31B,  holding  that  junior  appropriators 
cannot  complain  of  quantity  of  land  irrigated  by  water  right,  if  no  excess  of 
water  is  diverted. 

Cited  in  People  e*  rel.  Standart  v.  Farmers  High  Line  Canal  &  Reservoir  Co. 
-25  Colo.  211,  S4  Pac.  626,  Reversing  8  Colo.  App.  246,  46  Pac.  543,  holding  eaae- 
ment   in   ditch   not   lOst  bf   nonuser,   short   of   limitation   for   recovery   of   real 
property. 
Police   poiver. 

Cited  in  Be  Scrip  Bill,  23  Colo.  S07,  48  Pac.  512,  holding  that  legislature  may 
«nact  police  regulations  in  interests  of  public  welfare. 

31  L.  B.  A.  831,  PEOPLE  v.  BENDIT,  111  Cal.  274,  52  Am.  St.  Rep.  186,  43 

I^c.  001. 
IVhal  oonalltntea  (orscry. 

Approved  in  People  v.  Cole,  130  Cal.  16,  62  Pac  274,  holding  making  of  writ- 
ing falsely  purporting  to  be  that  of  another  essential  to  eonBtitut«  forger;. 

^1  L.  R.  A.  835,  LYNCH  v.  ROSENTHAL,  144  Ind.  86,  66  Am.  St  Rep.  168, 

42   N.   E.    1103. 
"Wkat    const t tales    lotterr. 

Approved  in  Emshwiler  v.  Tyner,  21  Ind.  App.  362,  69  Am.  St.  Rep.  360,  52 
N.  E.  46S,  holding  contract  for  sale  of  unascertained  lots  void,  where  vendor  par- 
ticipated in  apportionment  by  lot;  Elder  v.  Chapman,  TO  111.  App.  293,  holding 
void,  contract  for  sale  of  unascertained  lots,  to  be  apportioned  among  highest  bid- 
Cited  in  footnotes  to  State  ex  rel.  Prout  v.  Nebraska  Home  Co.  60  L.  R.  A. 
448,  which  holds  scheme  by  which  common  fund  is  distributed  among  contributors, 
a  valuable  preference  in  distribution  depending  on  chance,  a  lottery;   Equitable 
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Ix<«n  A  Seraritf  Co.  v.  Waring,  62  L.  E.  A.  93,  which  holds  lottei;  not  «•- 
•titiited  by  determining  by  lot  the  order  in  which  member*  of  loui  company 
ihall'be  paid;  State  em  ret.  Sheets  v.  Interstate  Sav.  Invest.  Co.  62  L.  R.  A.  531, 
which  holds  unlawful,  investment  tecuritiei,  etc.,  incapable  o(  accumulating 
reserve  fund  required  within  period  fixed,  without  aid  from  lapaea  or  appro- 
priations from  premiums  on  new  business. 

Distinguish^  in  Emshwiller  v.  Tyner,  16  Ind.  App.  137,  44  N.  E.  Sll,  susUin- 
Ing  contract  for  purchase  of  unlocated  lot  from  specified  tract,  where  method 
of  ascertainment  prescribed ;  Washington  Glass  Co.  v.  Moabaugh,  19  Ind.  App, 
113,  49  N.  E.  17B,  sustaining  sale  of  unasoertained  lots  at  fixed  price  where  pur- 
chasers  exercised  reserved  right  of  apportionment;  Chancr  Park  Land  Co.  t.  Hart, 
104  Iowa,  SBfl,  73  N.  W.  I0G9,  sustaining  contract  for  sale  of  unascertained  lots, 
where  vendor  did  not  participate  in  apportionment;  State  v.  Dalton,  22  H. 
I.  ai,  48  L.  R.  A.  7S2,  S4  Am.  St.  Rep.  SIS,  46  Atl.  234,  holding  that  veixhr 
may  induce  trade  bj  offering  designated  article  of  value,  as  premium. 

31  L.  R.  A.  S3T,  STATE  v.  OLD,  9S  Tenn.  723,  34  S.  W.  600. 
Chanse  o(  Totlnc  rceldeBec. 

Cited  in  footnote  to  Jones  v.  Skinner,  40  L.  R.  A.  752,  which  denies  purser's 
power  by  living  on  boat,  to  change  voting  residence  to  other  district  of  same  city. 

31  L.  R.  A.  840,  LATTA  v.  HROWN,  96  Tenn.  343,  34  S.  W.  417. 
BCeet   «f   wl4aiT*B    elretla>. 

Approved  in  Overton  v.  Lea,  108  Tenn.  606,  68  S.  W.  250,  holding  bequest  of 
entire  personal  estate,  accepted  in  lieu  of  dower,  free  from  d^ts  as  betwen 
widow  and  legatees  or  devisees;  Shreve  t.  Shreve,  176  Mass.  4S9,  57  N.  E.  <8S, 
holding  legacy  waived  by  widow  may  be  sequestered  for  benefit  ol  disappointed 

Natare  of  bo^eetead  estate. 

.\pproved  in  Briscoe  v.  Vaughn,  103  Tenn.  314,  6Z  S.  W.  1068,  holding  as- 
signed homestead  a  vested  life  estate  passing  by  owner's  deed. 

31  L,  R.  A.  844,  STATE  Use  of  OVERTON  COUNTY  v.  COPELAND,  Se  Tim. 
286,  54  Am.  St,  Rep.  840,  34  S.  W.  427. 

l.l«bllltr   or   pnlillc   o«cep   tar   Iom    ot   fands. 

Approved  in  Livingston  v.  Woods,  20  Mont.  101,  49  Pa&  437,  holding  city 
treasurer  not  liable  for  loss  by  bank  failure,  when  obliged  to  make  deposit;  Stat* 
V.  Gramm,  7  Wyo.  368,  40  L.  R.  A.  699,  footnote  p.  690,  S2  Pac  533,  denying  lia- 
bility on  Iwnd  of  state  treasurer  for  loss  of  public  money  by  banli  failure. 

Cited  in  Coe  v.  Force,  20  Tex.  Civ.  App.  564.  50  S.  W.  816,  holding  coun^ 
treasurer  liable  on  oflicial  bond  for  loss  by  robbery;  Van  Trees  v.  Territory.  7 
Okla.  370,  54  Pac.  405,  holding  county  treasurer  depositing  public-moneys  In- 
solvent bank  liable  on  oflicial  bond  for  loss  from  subsequent  failure  ot  bank. 

Cited  in  footnotes  to  Dreyer  v.  People,  58  L.  R.  A.  869,  which  holds  loss  of 
public  fundfl  from  failure  of  bank,  ceasing  business,  to  carry  out  agreement  to 
pay  all  ofiicers'  checks  to  unlimited  amount,  no  defense  to  indictment  for  failure 
to  pay  over;  Tillinghast  v.  Merrill,  34  L.  R.  A.  678,  which  holds  supervJMtf 
liable  for  public  money  lost  by  failure  of  private  bankers;  Fairchild  t.  Hedges, 
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-31  L.  R.  A.  851,  wkich  holds  county  treasurer  liable  on  hi*  bond  for  failure  o( 
tMiik  in  which  be  had  made  depoaita,  thougn  without  negligence;  Nortiiem  P. 
R.  Co.  V.  Owens,  57  L.  R.  A.  634,  wliich  holds  clerk  of  court  liable  on  bond  for  losa 
by  bank  failure  of  money  received  aa  clerk;  Thomasen  v.  Uall  County,  67  L. 
R.  A.  303,  whicli  holds  county  treasurer  liable  on  bond  for  loss  of  money  by 
iNiuk  failure;  Maloy  v.  Bernalillo  County,  62  L.  R.  A.  126,  which  holds  county 
liability  on  bond,  absolute,  except  for  OTcrruling  necesaity;  Healdsburg  v.  Mul- 
ligan, 33  L.  R.  A.  401,  which  denies  liability  of  city  treasurer  on  bond  for  money 
-forcibly  taken  by  robbers. 

IiasBS  of   pakllc   BaBBer- 

Cited  in  footnote  to  Allibone  v.  Ames,  33  L.  R.  A.  6SS,  which  holds  deposit  of 
public  money  by  county  treasurer  in  bank  designated  as  depository  not  unlawful 

.31  L.  R.  A.  B51,  FAIRCHILD  v.  HEDGES,   14  Wash.  117,  44  Poc.   12S. 
Llabtlltr  o(  omeeni  for  IM*. 

Approved  in  Kittitas  County  v.  Trayera,  16  Wash.  526,  4S  Pac.  340;  Gartley 
V.  People.  24  Colo.  160,  49  Pac  272;  Von  Trees  v.  Territory,  7  Okla.  364,  54  Pac. 
496, — holding  county  treasurer  liable  on  official  bond  for  loss  through  failure 
-of  bank  deemed  solvent;  ThomsHen  v.  Hall  County,  63  Neb.  783,  67  L.  R.  A.  306, 
footnote  p.  303,  80  N.  W.  389,  holding  county  treasurer  liable  on  bond  for  loss 
-of  money   by   bank   failure. 

Cited  in  State  v.  Gramm,  7  Wyo.  354,  40  L.  R.  A.  698,  footnote  p.  690,  62  Pac. 
633,  denying  liability  on  bond  of  state  treasurer  far  loss  of  public  money  by 
bank  failure;  Northern  P.  R.  Co.  v.  Owens,  86  Minn.  IBS,  67  L.  R.  A.  638, 
footnote  p.  634,  91  Am.  St.  Rep.  336.  BO  N.  W.  371,  holding  clerk  of  court  liabU 
-on  bond  for  loss  by  bank  failure  of  money  received  as  clerk;  Re  Kohler,  IS  Wash, 
fll6,  55  Am.  St.  Rep.  904,  47  Poc.  30,  holding  executor  not  liable  for  loss  by 
subaequent  failure  of  bank,  when  deposit  in  name  of  estate. 

Cited  in  footnotes  to  Tillinghoat  v.  Merrill,  34  L.  R.  A.  678,  which  holds  su- 
pervisor liable  for  public  money  lost  by  failure  of  private  bankers;  Maloy  v. 
Bernalillo  County,  62  L.  R.  A.  126,  which  holds  county  liability  on  bond  ah. 
solute,  except  for  overruling  necessity;  Dreyer  v.  People,  68  L.  H.  A.  889,  which 
holds  loss  of  public  funds  from  failure  of  bank  ceasing  business,  to  carry  out 
Agreement  to  pay  all  officers'  checks  to  unlimited  amount,  no  defense  to  indict- 
ment for  failure  to  pay  over;  Healdsburg  v.  Mulligan,  33  L.  R.  A,  461,  which 
-denies  liability  of  city  treasurer  on  bond  for  money  forcibly  taken  by  robbers; 
State  use  of  Overton  County  v.  Copeland,  31  L.  R.  A.  844,  which  holds  officer 
not  liable  on  bond  for  loss  of  deposits  in  bank  of  undoubted  standing,  resulting 
from  its  failure. 
L.iHina    of    pnMIo    noneT. 

Cited  in  footnote  to  Allibone  v.  Ames,  33  L.  R.  A.  SS6,  nhich  holds  deposit 
-of  public  money  by  county  treasurer  in  bank  designated  as  depository  not  un- 
lawful loan. 

31  L.  R.  A.  856,  ROTH  v.  UNION  DEPOT  CO.  13  Wash.  525,  43  Pac.  641,  44 

PaC.  263. 
D>tr  of  anlleipallac   lajarr. 
Approved  in  Gamer  v.  Trumbull,  36  C.  C.  A.  363,  »4  Fed.  323,  holding  rail- 
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